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Evidence  —  reproduction  of  conditions  —  sufficiency. 

1.  Substantial  reproduction  of  conditions  is  sufficient  to  render  admis- 
sible evidence  of  the  result  of  experiments  upon  the  question  how  far  from 
a  street  car  a  person  lying  beside  the  track  could  be  seen. 

ISee  note  on  this  qtiestion  begirming  on  page  18.] 


—  gimilarlty  of  conditions  of  experi- 
ments. 

2.  Upon  the  question  how  far  a  man 
struck  by  a  street  car  when  lying  on 
the  ground  beside  the  track  could  have 
been  seen  by  the  motorman,  evidence 
is  admissible  of  the  similarity  of  cir- 
cumstances under  which  the  experi- 
ment to  test  that  question  was  carried 
on,  to  those  attending  the  accident. 

[See  10  R.  C.  L.  1002.] 

—  discretion  as  to  admission. 

8.  The  question  of  admissibility  of 
proof  of  similarity  of  conditions  at- 
tending an  accident  and  experiments 
is  not  a  matter  of  discretion  with  the 
court. 


—  experiment  -:—  length  of  view  of 
person  beside  track. 

4.  The  result  of  experiments  under 
similar  conditions  is  admissible  in  evi- 
dence upon  the  question  how  far  away 
the  motorman  in  charge  of  a  stre^^t  car 
could  see  a  person  lyijig  on  the  ground 
beside  the  track. 

[See  10  R.  C.  L.  1001, 1002.] 

Appeal  —  exclusion  of  evidence  of  ex- 
periments —  discretion. 

5.  The  exclusion  by  a  trial  court  of 
evidence  of  experiments,  although 
largely  discretionary,  may  be  reviewed 
on  appeal. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
Chehalis  County  (Sheeks,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  death  of  her  husband  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

8  A.L.R. — 1. 
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*  Messrs.  Bridges  &  Bniener  for  ap- 
pellant. 

Messrs.  A.  Emerson  Cross  and  Hugo 
Metzler,  for  respondent: 

While  it  might  not  be  error  for  the 
trial  court  to  admit  evidence  of  ex- 
periments, it  does  not  create  error  for 
the  trial  court  to  exclude  it. 

Halverson  v.  Seattle  Electric  Co.  85 
Wash.  600,  77  Pac.  1058;  Lasityr  v. 
Olympia,  61  Waah.  655,  112  JPslc.  752; 
Jones,  Ev.  2d  ed.  §  410;  Chicago  City 
R.  Co.  V.  Brecher,  112  111.  App.  106; 
Chicago  &  E.  I.  R.  Co.  v.  Crose,  113 
111.  App.  547;  Ord  v.  Nash,  50  Nev.  335, 
69  N.  W.  964,  1  Am.  Neg.  Rep.  110;  De 
Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal, 
Coke  &  I.  Co.  2  Ga.  App.  493,  58  S.  E. 
790 ;  Augusta  R.  &  Electric  Co.  v.  Ar- 
thur,  3  Ga.  App.  513,  60  S.  E.  213 ;  Hug- 
gard  V.  Glucose  Sugar  Ref.  Co.  132 
Iowa,  724,  109  N.  W.  475. 

The  question  asked  Mr.  Funk  was 
properly  one  for  an  expert  witness. 

Sears  v.  Seattle  Consol.  Street  R. 
Co.  6  Wash.  230,  33  Pac.  389,  1081, 
7  AnL  Neg.  Cas.  86;  Bussanicz  v.  My* 
ers,  22  Wash.  369,  60  Pac.  1117;  Hol- 
land V.  Brindenstine,  55  Wash.  470,  104 
Pac.  626. 

It  was  immaterial  what  caused  Ams- 
bary  to  become  unconscious  and  help- 
less. 

Herrick  v.  Washington  Water  Pow- 
er Co.  75  Wash.  149,  48  L.R.A.(N.S.) 
640,  134  Pac.  934;  Mosso  v.  E.  H.  Stan- 
ton Co.  75  Wash.  220,  LJI.A.1916A, 
943,  134  Pac.  941 ;  Northern  P.  R.  Co. 
V.  Myers-Parr  Mill  Co.  54  Wash.  447, 
103  Pac.  453;  Beseloff  v.  Strandberg, 
62  Wash.  36,  113  Pac.  250;  Labee  v. 
Sultan  Logging  Co.  59  Wash.  341,  109 
Pac.  1023;  State  v.  Hazzard,  75  Wash. 
5,  134  Pac.  514. 

Accumulative  evidence  will  not  war- 
rant a  new  trial. 

McKilver  v.  Manchester,  1  Wash. 
Terr.  256;  Wiseman  v.  Eastman,  21 
Wash.  163,  57  Pac.  398;  Benson  v. 
Hamilton,  34  Wash.  201,  75  Pac.  805; 
State  V.  Underwood,  35  Wash.  558,  77 
Pac.  863;  Thayer  v.  Spokane  County, 
36  Wash.  63,  78  Pac.  200;  Shannon  v. 
Tacoma,  41  Wash.  220,  83  Pac.  186; 
Ronald  v.  Pacific  Traction  Co.  65 
Wash.  434,  118  Pac.  311;  Sharp  v. 
Greene,  22  Wash.  677,  62  Pac.  147. 

Parker,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  seeks  recovery  of 
damages  which  she  claims  resulted 
to  her  from  the  death  of  her  hus- 


band, caused  by  the  negligence  of 
the  defendant  in  the  operation  of 
one  of  its  street  cars.  A  trial  be- 
fore the  court  and  a  jury  resulted 
in  verdict  and  judgment  against  the 
defen^anti  from  which  it  has  ap- 
pealed. 

Appellant  operates  a  street  rail- 
way in  and  between  Aberdeen  and 
Cosmopolis.  On  October  10,  1912, 
at  7:25  in  the  evening,  respond- 
ent's husband^  having  fallen  ''in  a 
heaped-up  condition,"  as  expressed 
by  a  witness,  near  the  westerly  rail 
of  appellant's  track  leading  from 
Aberdeen  to  Cosmopolis,  was  struck 
on  his  head  by  the  lower  step  of  one 
of  appellant's  cars,  resulting  in  his 
death  soon  after.  He  was  seen  to 
fall  in  that  position  a  few  minutes 
before  beingstruck  by  the  car.  The 
evidence  indicates  that  he  was  very 
much  under  the  influence  of  intoxi- 
cating liquor  at  the  time.  Whether 
his  fall  was  caused  by  his  intoxica- 
tion or  by  one  of  his  fits,  which  the 
evidence  indicates  he  was  in  some 
degree  subject  to,  is  not  clear;  nor 
is  it  certain  as  to  whether  he  was 
unconscious  or  unable,  of  his  own 
volition,  to  extricate  himself  from 
his  dangerous  position  before  he 
was  struck  by  the  car. 

There  is  apparently  no  uncer- 
tainty as  to  the  time  being  7 :26  in 
the  evening,  since  this  was  readily 
aacertainable  by  the  regular  run- 
ning time  of  the  particular  car.  It 
also  seems  certain  that  darkness  had 
come  some  time  before  the  accident 
occurred,  and  that  the  only  light  of 
any  consequence  was  from  the  head- 
light of  the  car  and  comparatively 
small  electric  lights  at  street  cross- 
ings some  300  feet  apart.  The  ac- 
cident occurred  about  midway  be- 
tween two  of  these  street  lights. 
The  car  was  running  south  on  a 
straight,  level  track,  for  a  distance 
of  670  feet,  before  striking  de- 
ceased.  A  plank  road  runs  along 
the  westerly  side  of  the  street, 
parallel  with  the  car  track,  with  a 
space  of  43  inches  between  them. 
This  plank  road  is  24  inches  higher 
than  the  track,  the  space  between 
being  nearly    filled  with  sawdust, 
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which  slopes  from  near  the  surface 
of  the  plank  road  do¥m  to  the  ends 
of  the  ties  of  the  track.  The  lower 
step  of  the  car  was  20  inches  above 
the  ties  of  the  track,  and  extended 
about  25  inches  out  beyond  the  rails. 
From  these  facts  it  would  seem  that 
deceased's  position  by  the  side  of 
the  track  can  be  determined  with  a 
considerable  degree  of  accuracy. 

The  speed  of  the  car  when  the 
motorman  first  saw  deceased  was 
from  13  to  15  miles  per  hour,  which 
is  not  claimed  to  be  an  excessive 
rate  of  speed  at  that  place.  The 
motorman  claims  that  he  was  not 
able  to  see  deceased  until  within  30 
feet  of  him,  and  that  the  car  was 
stopped  as  quickly  as  possible 
thereafter.  The  car  ran  past  de- 
ceased, after  striking  him,  about 
two  or  three  car  lengths,  before  it 
could  be  brought  to  a  stop.  The 
motorman  also  claims  that  no  por- 
tion of  deceased's  body  was  upon 
the  track  before  being  struck  by  the 
car.  The  ties  of  the  track  were  not 
planked  or  graded  over  so  as  to 
make  the  space  occupied  by  the 
track  suitable  for  ordinary  travel. 
Indeed,  the  street  was  not  im- 
proved at  all  for  ordinary  travel, 
except  by  the  plank  road  idong 
which,  evidently,  all  ordinary  travel 
of  the  street  proceeded.  The  neigh- 
borhood is  an  outlying  district  near 
the  conimon  corporate  boundary  of 
Aberdeen  and  Cosmopolis.  The  evi- 
dence tended  to  show  that  a  person 
dressed  as  deceased  was,  and  in  his 
position  at  the  side  of  the  track, 
would  not  readily  be  seen  by  a 
motorman  on  an  approaching  car, 
even  though  such  car  were  sup- 
plied with  a  strong  headlight. 

The  principal  claim  of  negligence 
made  by  counsel  for  respondent  on 
the  part  of  the  motorman  seems  to 
be  that  he  did  not  exercise  due  care 
in  observing  the  track  ahead  of 
the  car,  and  discover  deceased  at  the 
side  of  the  track  in  time  to  stop  the 
car  before  striking  him.  We  do  not 
understand  that  there  is  any  serious 
contention  against  the  motorman's 
claim  that  he  could  not  stop  the  car 
at  the  rate  it  was  going  within  a 


distance  of  30  feet,  nor  that  the 
speed  of  the  car  .was  excessive  at 
that  place.  For  the  purpose  of  cor- 
roborating the  motorman  and  show- 
ing that  he  could  not  see  the  de- 
ceased until  within  such  a  short 
distance  that  the  car  could  not  be 
stopped  before  striking  him,  and  for 
the  purpose  of  showing  the  greatest 
distance  at  which  the  deceased  could 
be  seen  from  the  approaching  car,~ 
having  in  view  deceased's  i)eculiar 
situation,  the  color  of  his  clothes, 
and  the  nature  of  the  sloping  saw- 
dust upon  which  he  rested,  counsel 
for  appellant  offered  testimony  of 
witnesses  to  an  experiment  had  aft- 
er the  accident  occurred,  under  sub- 
stantially the  same  conditions  as  at 
the  time  of  the  accident.  This  offer 
of  proof  was  rejected  by  the  trial 
court,  which  ruling  is  claimed  to  be 
erroneous  by  counsel  for  appellant, 
entitling  it  to  a  new  trial.  A  wit- 
ness who  had  arrived  at  the  place 
of  the  accident  soon  after  it  oc- 
curred, while  deceased  lay  upon  the 
plank  road,  very  near  where  he  had 
been  struck  by  the  car,  was  upon  the 
witness  stand  when  the  offer  of 
proof  was  made  by  appellant's 
counsel  as  follows: 

Q.  Suppose  that  a  man  during  the 
night  where  it  was  dark,  a  man  was 
crouched  down  between  the  plank 
roadway  there  and  the  rail,  nearest 
rail,,  and  he  was  crouched  so  that 
the  lower  step  of  the  car  would  hit 
him  in  the  bead  and  he  was  dressed 
in  dark  clothes.  ...  I  will  ask 
you  if  it  would  be  difficult  for  a 
motorman  to  see  a  man  under  the 
circumstances  I  have  named. 

A.  It  would  be,  it  would  be  rath- 
er difficult. 

Q.  Did  you  recently  make  a 
dummy  man? 

A.  I  did.    •    .    • 

Q.  About  how  long  ago  was  that? 

A.  A  little  over  two  weeks  ago. 

Q.  I  will  ask  you  whether  or  not 
you  placed  that  dummy  between  the 
plank  roadway  and  the  nearest  rail 
of  the  car  track  at  about  the  loca- 
tion that  you  saw  this  man  at  the 
time  of  his  injury. 

Mr.  Cross:    Same  objection. 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R, 


Court:    I  sustain  the  objection. 

Mr.  Bridges :  In  order  that  we 
may  dispose  of  this  matter  now  I 
would  like  to  make  an  offer.  .  .  . 
We  offer  to  show  by  this  witness 
that  he,  about  two  weeks  ago,  made 
a  dummy  in  the  form  of  a  man, 
dressed  as  the  deceased  was  dressed 
and  that  after  night  on  an  occasion 
substantially  the  same  as  the  night 
of  the  injury  he  took  this  dummy 
and  placed  it  on  the  sawdust  be- 
tween the  railroad  track  and  the 
plank  roadway  in  the  position  and 
location  that  the  deceased  was  at 
the  time  of  his  injury,  and  that  aft- 
er that  was  done,  a  car,  the  same 
car  that  was  run  at  the  time  of  the 
injury  to  the  deceased,  was  started 
from  Aberdeen:  that  witnesses  oc- 
cupied a  position  in  the  front  por- 
tion of  the  car  with  the  motorman 
with  certain  information  given  them 
concerning  the  dummy,  given  them 
in  advance,  and  that  they  were  on 
the  car  in  front  with  the  motorman, 
the  motorman  being  the  same  motor- 
man  that  was  driving  the  same  car 
which  was  in  the  same  condition  as 
it  was  at  the  time  of  the  accident, 
and  we  offer  to  prove  by  this  and 
other  witnesses  the  result  of  that  in- 
vestigation, the  result  of  what  hap- 
pened there, — we  offer  to  prove  it 
by  this  and  other  witnesses,  parties 
who  were  standing  with  the  motor- 
man  looking  through  the  mdtor- 
man's  window  as  to  what  they  could 
see  and  when,  if  at  all,  they  did  see 
this  dummy  object.  We  offer  to 
show  that  the  conditions  were  the 
same  as  at  the  time  of  the  injury. 

Mr.  Cross:  Objected  to  as  in- 
competent, irrelevant,  and  immate- 
rial. 

Court:  I  will  sustain  the  objec- 
tion. 

Mr.  Bridges :    Exception. 

Mr.  Bridges :  Such  would  be  your 
honor's  ruling  if  those  witnesses 
whom  I  have  mentioned  were 
called  ? 

Court :    I  presume  so. 

Mr.  Bridges:  I  don't  want  to 
keep  them  here  if  that  is  the  situa- 
tion. 


Court :    Yes. 

Mr.  Bridges:    Exception. 

This  experiment  occurred  two 
weeks  before  the  trial,  and  eight 
months  after  the  accident.  The  rul- 
ing of  the  trial  court,  and  argu- 
ment of  counsel  for  respondent  in 
support  thereof,  do  not  point  to 
any  theory  upon  which  the  correct- 
ness of  the  ruling  is  rested  other 
than  the  seeming  assumption  on  the 
part  of  the  trial  court  and  counsel 
that  there  was  an  insufficient  simi- 
larity of  conditions  attending  the 
accident  and  the  experiment,  the 
result  of  which  was  proposed  to  be 
shown.  Plainly,  the  language  of  the 
offer  was  not  deficient  in  that  re- 
gard. It  may  be  that,  had  counsel 
for  appellant  been  permitted  to  pro- 
ceed, there  would  have  been  a  fail- 
ure to  show  such  substantial  simi- 
larity of  conditions  as  to  render 
testimony  concerning  the  result  of 
the  accident  admissible.  On  the 
other  hand,  the  similarity  of  condi- 
tions might  have  been  proven  suf- 
ficiently to  render  testimony  as  to 
the  result  of  the  experiment  admis- 
sible and  very  helpful  to  the  jury  in 
determining  the  question  of  the 
motorman's  negligence  in  so  far  as 
his  observation  of  the  track  ahead 
of  the  car  is  concerned.  It  seems 
quite  clear  to  us  that  counsel  for  ap- 
pellant were  entitled  to  lay  the 
foundation  for  offering  testimony 
touching  the  result  of  the  experi- 
ment. Yet,  this  is  the  very  thing 
they  were,  by  the  ruling  of  the 
court,  prevented  from  doing;  which 
ruling  seems  to  have  no  other 
foundation  than  the  court's  assump- 
tion that  there  was,  in  fact,  no  suf- 
ficient similarity  of  circumstances 
attending  the  accident  and  the  ex- 
periment. The  real  error  of  the 
court  lies  in  the  fact  that  counsel  for 
appellant  were  not  permitted  to  in- 
troduce evidence  touching  this  pre- 
liminary question;  while  the  court, 
if  the  theory  of  counsel  for  re- 
spondent be  correct,  was  apparently 
deciding  the  question  of  counsel's 
right  to  prove  the  result  of  the  ex- 
periment. The  court  was  not  yet 
called  upon  to  rule  upon  the  ad* 
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missibility  of  evidence  touching  the 
result  of  the  experiment,  and  it 
seems  clear  that  the  offer  of  proof 
touching  the  preliminary  question 
of  similarity  of  conditions  was  ma- 
terial and  relevant  to  that  question. 

We  are  of  the  opin- 

fimfiy^itr  of  ion  that  the  ruling 
c^Bdttion*  of        Qf    thg    court    was 

clearly  erroneous  m 
so  far  as  it  excluded  proof  of  the 
preliminary  question  of  similarity 
of  conditions.  In  its  final  analysis, 
this  would  seem  to  be  decisive  of  the 
real  question  here  presented ;  but  in 
view  of  the  fact  that  a  new  trial 
must  follow  because  of  this  error, 
we  deem  it  proper  to  make  some 
further  observations. 

Counsel  for  respondent  invoke 
the  general  rule  that  the  admission 
of  evidence  as  to  the  result  of  ex- 
periments of  this  nature  is  within 
the  discretion  of  the  trial  court,  and 
argue  that  there  has  been  no  abuse 
of  such  discretion  upon  the  trial  of 
this  case.  It  can  hardly  be  seriously 
argued  that  this  rule  of  judicial  dis- 
cretion is  applicable  to  the  admis- 
sibility of  proof  of  similarity  of 
conditions  attending  the  accident 
and  the  experiment,  in  the  same 
sense  that  it  is  applicable  to  the 
question  of  the  sufficieney  of  such 

preliminary     proof 

;;^ad»/»ioi.?'      o^  similarity  to  ren- 

der  evidence  of  the 
experiment  admissible.  But  coufl- 
sel  for  respondent  seem  to  argue 
that,  because  of  the  claimed  in- 
volved conditions  attending  the  acci- 
dent, the  court  did  not  abuse  its 
discretion  in  deciding,  as  counsel 
seem  to  assume,  that  it  was  impos- 
sible to  reproduce  such  conditions 
with  sufficient  similarity  to  render 
evidence  of  the  result  of  the  experi- 
ment admissible.  We  are  unable  to 
see  any  other  theory  upon  which 
the  ruling  of  the  court  can  be  rest- 
ed, in  view  of  the  fact  that  it  de- 
clined to  hear  evidence  upon  the 
preliminary  question  of  similarity 
of  conditions.  Counsel  for  responds 
ent  call  our  attention  to  Halverson 
V.  Seattle  Electric  Co.  35  Wash.  600, 
77  Pac.  1058,  where  the  experiment 


involved  was  a  demonstration  to 
show  the  movement  and  swinging 
effect  of  a  street  car  operated  upon 
a  curve.  The  court  there  stated  the 
attempted  proof  of  similarity  of 
conditions,  and  its  holding  upon  the 
trial  court's  exclusion  of  the  evi- 
dence as  to  the  result  of  the  experi- 
ment, as  follows: 

"Appellant  next  contends  that  the 
court  erred  in  refusing  to  permit 
certain  witnesses  to  testify  to  the 
results  of  experiments  made  by 
them  in  running  the  same  car  upon 
which  the  accident  occurred  through 
the  same  curve.  The  witnesses 
showed  that  these  experiments  were 
made  under  different  conditions 
from  those  existing  at  the  time  of 
the  accident.  They  were  made  at  a 
different  time  of  day,  when  the 
electric  current  would  have  less 
load  and,  therefore,  more  power. 
The  experiments  were  also  made 
with  no  load  upon  the  car,  and  upon 
a  dry  rail,  while  the  car  at  the  time 
of  the  accident  was  heavily  loaded 
with  passengers  and  the  rails  were 
wet.    .    .    . 

"The  similarity  of  the  circum- 
stances and  conditions  must  be  left 
to  the  sound  discretion  of  the  trial 
court,  and  determined  by  him,  sub- 
ject to  review  only  for  abuse. 
Where  the  conditions  and  circum- 
stances are  so  different  or  dissimilar 
as  to  probably  bring  about  dif-^ 
ferent  results,  as  they  evidently 
were  in  this  case,  it  is  not  an  abuse 
of  discretion  to  exclude  the  results 
of  the  experiments." 

Manifestly,  we  have  no  such  situ- 
ation here.    Had  counsel  been  per- 
mitted to   proceed,  it  is   true  they 
might  have  failed  in  their  proof  of 
similarity  of  conditions,  as  in  that 
case;  but,  clearly,  had  they  proved 
similarity  of  condi- 
tions  according   to  i^J5?tu' ot*vi*ew 
their     offer      they  ZUXSHJ^^ou. 
would  have  been  en- 
titled to  show  the  result  of  the  ex- 
periment.   Counsel  for  respondent 
also  rely  upon  the  decision  of  this 
court    in   Lasityr  v.   Olympia,   61 
Wash.  651,  112  Pftc.  752,  where  oM 
of  the  questions   involved  was^  the 
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quantity  of  light  upon  a  certain 
portion  of  a  sidewalk  where  an  acci- 
dent occurred.  Aside  from  the  cita- 
tion and  review  of  some  authori- 
ties, the  following  is  all  that  was 
there  said  upon  the  question  pre- 
sented : 

'The  appellant  offered  testimony 
tending  to  show  that  the  lamp  at- 
the  intersection  of  Fourth  street 
and  Columbia  street  on  the  night 
preceding  the  trial  of  this  action 
was  identical  with  the  lamp  at  the 
same  point  on  the  night  of  the  acci- 
dent; that  the  voltage  passing 
through  the  arc  light  system  on  the 
night  of  the  accident  was  greater 
than  the  voltage  on  the  night  pre- 
ceding the  trial;  and  that  on  the 
night  preceding  the  trial  witnesses 
could  readily  read  newspapers  on 
the  sidewalk  at  the  place  of  the  acci- 
dent by  the  light  of  the  lamp  in 
question.  The  appellant  further  of- 
fered to  prove  by  an  electrical 
expert  the  quantity  of  light  in 
candle  power  cast  on  the  sidewalk  at 
the  place  of  the  accident  on  a  dark 
and  cloudy  night.  These  several 
offers  were  rejected,  and  the  ruling 
of  the  court  is  assigned  as  error. 
Experiments  made  out  of  the  pres- 
ence of  the  court  are  competent 
evidence  in  a  proper  case,  but  before 
they  can  be  admitted,  it  must  ap- 
pear that  they  were  made  under 
substantially  the  same  conditions  as 
existed  at  the  time  of  the  transac- 
tion in  question,  and  the  trial  court 
is  necessarily  vested  with  a  large 
discretion  in  determining  the  pre- 
liminary questions  of  fact  upon 
which  their  admissibility  depends. 

"While  we  are  not  prepared  to 
say  that  it  would  have  been  error  to 
admit  proof  of  these  experiments, 
we  do  not  think  that  the  quantity  of 
light  given  out  by  an  arc  light  at  all 
times  and  under  all  conditions  is  so 
certain  and  unvarying  as  to  render 
the  ruling  of  the  court  erroneous, 
or  manifest  an  abuse  of  sound  ju- 
dicial discretion."' 

We  do  not  think  that  case  fur- 
nishes an  answer  to  the  problem 
here  involved.    That  opinion   fur- 


nisiies  us  but  little  light  upon  the 
nature  of  the  offer  of  proof  there 
made.  However,  a  reference  to  the 
original  briefs  in  that  case  indi- 
cates that  it  consisted  of  an  offer  of 
the  testimony  of  witnesses  touching 
the  fact  that  the  electric  light  in- 
volved was  located  the  same  at  the 
time  of  the  accident  as  at  the  time 
of  the  experiment,  and  that  it  was 
supplied  at  both  times  with  current 
of  the  same  voltage,  as  shown  by 
the  records  of  the  light  company. 
But  it  does  not  appear  that  there 
was  any  testimony  of  witnesses  of- 
fered who  saw  the  light  and  its 
effect  both  at  the  time  of  the  acci- 
dent and  at  the  time  of  the  experi- 
ment. We  deem  it  a  sufficient  com- 
ment upon  that  decision  to  say  that, 
upon  its  face,  it  seems  to  indicate 
the  extreme  limit  of  the  exercise  of 
the  trial  court's  discretion  in  ex- 
cluding the  off  ered  evidence,  and  we 
do  not  regard  it  as  controlling  be- 
yond its  application  to  the  particu- 
lar facts  there  involved,  and  as  a 
statement  of  the  general  rule  of  ju- 
dicial discretion  touching  the  ad- 
mission of  evidence  of  the  result  of 
experiments. 

In  view  of  the  fact  that  the  pur- 
pose of  the  experiment  here  involved 
was  to  determine  the  result  of  con- 
ditions similar  to  those  existing  at 
the  time  of  the  accident,  with  a 
view  to  having  witnesses  testify  as 
to  the  greatest  distance  at  which 
deceased  could  have  been  seen  from 
an  approaching  car,  it  was  only  nec- 
essary   that    such    conditions    be 

substantially  repro-  ^,^p,od«otio« 
duced  m  so  far  as  of  «oBditioii»- 
they  related  to  that  "«*'^»^'^- 
particular  question.  As  is  said  in 
1  Wigmore  on  Evidence,  §  442: 
"This  similarity  need  not  be  precise 
in  every  detail.  It  need  include 
only  those  circumstances  or  condi- 
tions which  might  conceivably  have 
some  influence  in  affecting  the  re- 
sult in  question."  Now,  had  counsel 
for  appellant  been  permitted  to 
prove,  and  been  able  to  prove,  sub- 
stantial similarity  of  conditions 
according  to  this  rule,  it  surely 
would  have  been  an  abuse  of  dis- 
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cretion  on  the  part  of  the  trial  court 
to  deny  them  the  privilege  of  pro- 
ducing evidence  in  the  form  of  testi- 
mony of  witnesses  who  were 
present  at  the  time  of  the  experi- 
ment and  thereby  became  enabled 
to  testify  as  to  the  greatest  dis- 
tance at  which  the  deceased  could 
have  been  seen  from  the  approach- 
ing car.  Clearly,  there  is  nothing 
inherent  in  the  conditions  indicated 
by  this  record  that  renders  it  im- 
possible, or  even  improbable,  that 
sufficient  similarity  of  conditions 
could  be  reproduced  to  render  ad- 
missible evidence  of  the  result  of  the 
experiment. 

Counsel  for  respondent  seem  to 
proceed  upon  the  theory  that  a 
question  of  this  nature  is  practically 
beyond  review  here  because  of  the 
claimed  large  discretion  vested  in 
the  trial  court.  A  review  of  the  au- 
thorities, however,  will  disclose 
many  cases  where  trial  courts  have 
been  reversed  because  of  an  abuse 

of  their   discretion 

el?i»i7n  of  in  excluding  such 
jj»d«"c«^«  evidence.  While,  as 

Suc*eu^».*""       we     have     already 

noticed,  this  is  not 
the  exact  question  before  us,  yet  in 
view  of  what  will  likely  occur  upon 
new  trial,  we  deem  it  appropriate 
to  notice  a  few  of  the  decisions 
bearing  upon  this  question.  In 
Gambrill  v.  Schooley,  95  Md.  260, 
63  L.R.A.  427,  62  Atl.  500,  involv- 
ing an  experiment  as  to. the  dis- 
tance at  which  a  human  voice  could 
be  heard  under  certain  conditions, 
the  court  said:  "The  nineteenth 
and  twentieth  exceptions  relate  to 
the  exclusion  of  evidence  offered  by 
the  defendant  and  by  Sutton,  a  civil 
engineer,  who  had  surveyed  the 
premises  where  the  alleged  slander- 
ous words  were  spoken,  that  there 
was  no  change  in  the  topography  or 
circumstances  and  that  they  Imd  ex- 
perimented with  the  voice  to  ascer^ 
tain  if  the  voice  of  a  person 
standing  where  the  defendant  is 
said  to  have  stood  when  the  words 
charged  were  uttered,  and  speaking 
in  a  loud  tone,  could  be  heard  by  one 
standing  where  the  plaintiff  is  said 


to  liave  stood  at  that  time  and  also 
where  Brown  and  wife  are  said  to 
have  stood  at  the  same  time.  The 
question  was  considered  in  Richard- 
son V.  State,  90  Md.  117,  44  Atl.  999, 
15  Am.  Crim.  Rep.  222,  and  similar 
experiments  as  to  the  range  and 
accuracy  of  vision  were  there  held 
admissible,  and  that  case  was  cited 
and  relied  on  in  the  recent  case  of 
Keyser  v.  ^ate,  95  Md.  96,  51  Atl. 
1067.  We  think  this  evidence 
should  have  been  received,  the  de- 
fense being  that  the  words  were  not 
spoken." 

The  decision  in  Richardson  v. 
State,  90  Md.  109,  44  Atl.  999,  16 
Am.  Crim.  Rep.  222,  referred  to  in 
this  quotation,  involved  an  experi- 
m^it  for  the  purpose  of  determin- 
ing the  ability  of  one  person  to  see 
another  under  certain  conditions. 
In  Wilson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  36  S.  W.  587,  dealing  with 
the  problem  of  an  experiment  as  to 
how  distinctly  the  human  voice 
could  be  heard  under  certain  condi- 
tions, the  court  said:  "Two 
theories  are  presented  by  the  state : 
First,  that  the  appellant  intention- 
ally killed  Mrs.  Ratliff ;  and,  second, 
that  with  his  malice  aforethought 
he  shot  at  the  husband  of  Mrs.  Rat- 
liff, and  accidentally  killed  his  wife, 
the  deceased.  The  testimony  of  one 
Hanson,  taken  before  the  examining 
court,  was  introduced  in  evidence 
by  the  state.  He  swore  that  he 
heard  the  appellant  use  certain 
words,  speaking  to  the  deceased, 
Mrs.  Ratliff,  at  the  time  of  the 
shooting;  to  wit,  *I  will  shoot 
through  you.  I  will  shoot  you  both.' 
It  was  admitted  that  Hanson  was 
100  yards  away,  and  that  the  wind 
was  blowing  the  sound  from,  and 
not  towards,  him.  To  test  whether 
from  his  position  he  could  have 
heard  the  words  to  which  he  testi- 
fied, a  number  of  persons  went  upon 
the  ground  on  a  day  when  condi- 
tions as  to  wind,  etc.,  were  the  same, 
and  under  practically  the  same  con- 
ditions. These  parties  were  placed 
in  the  position  of  the  witness  Han- 
son and  others  at  the  well,  at  which 
point  the  shooting  occurred,  and  the 
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words  ascribed  to  the  appellant 
were  spoken  by  those  at  the  well  in 
different  ranges  of  voice  from  the 
lowest  to  the  highest;  and  it  was 
proposed  to  be  proved  by  these  par- 
ties, and  appellant  alleges  could 
have  been  proved  by  them,  that  they 
did  not  hear  such  words  so  spoken 
at  the  well,  at  the  position  occupied 
by  Hanson,  and  that  their  hearing 
was  good,  which  proof  was  rejected, 
and  appellant  excepted.  The  ques- 
tion before  us  is.  Is  such  testimony 
admissible?  It  was.  This  precise 
question  was  before  the  supreme 
court  of  Ohio  in  Smith  v.  State,  2 
Ohio  St.  511,  and  it  was  there  held 
that  such  testimony  was  admissible. 
The  question  came  before  the  su- 
preme court  of  Tennessee  in  Byers 
V.  Nashville,  C.  &  St.  L.  R.  Co.  94 
Tenn.  345,  29  S.  W.  128,  and  there 
such  testimony  was  held  admis- 
sible." 

In  Johnson  v.  Chicago,  R.  I.  &  P. 
R.  Co.  80  Kan.  456,  103  Pac.  90, 
dealing  with  an  experiment  touch- 
ing the  ability  of  persons  to  both 
see  and  hear  under  certain  condi- 
tions, the  court  said:  ''A  witness 
familiar  with  the  topography  of  the 
region  was  asked  if  he  had  made 
tests  to  determine  whether  the  noise 
of  trains  coming  toward  the  cut 
from  the  southwest  would  be  dead- 
ened by  the  cut  and  the  surround- 
ings to  a  man  on  the  highway.  An 
objection  was  sustained,  and  the 
plaintiff  complains  of  the  ruling. 
The  evidence  sought  was  compe- 
tent upon  proof  that  the  place  was 
the  same,  and  that  the  test  was 
made  under  the  same  or  similar  cir- 
cumstances. The  rule  is  thus  stated 
in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Townsend,  71  Kan.  524, 81  Pac.  205, 
6  Ann.  Cas.  191,  approving  an  earlier 
statement  made  in  Missouri  P.  R. 
Co.  V.  Moffatt,  56  Kan.  667,  44  Pac. 
607,  11  Am.  Neg.Cas.  554:  'If  the 
conditions  at  the  crossings  were 
such  that  the  statutory  or  ordinary 
signals  were  insufficient,  then  other 
and  more  effective  warnings  should 
have  been  given.  It  was  competent 
to  show  by  witnesses  that  had  made 
a  test  at  the  same  place,  and  under 


substantially  similar  circumstances^ 
how  far  the  whistle  or  bell  of  trains 
could  be  heard,  and  the  effect  of  the 
cut  and  obstructions  in  deadening 
the  sounds  of  approaching  trains.' 
Page  526.  The  same  rule  is  applica- 
ble to  evidence  offered  to  show  that 
the  smoke  and  steam  from  engines 
in  the  cut  could  not  be  seen  at  the 
crossing.  The  following  question 
was  asked  of  a  witness  familiar  with 
the  locality :  'State  whether  or  not 
you  ever  made  tests  to  ascertain 
whether  the  smoke  and  steam  emit- 
ted by  a  train  can  be  observed  by  a 
person  standing  in  the  highway  over 
the  culvert  described  about  36  feet 
east  of  the  crossing,  if  the  train  is 
running  fast,  on  a  clear  day,  and 
wind  is  blowing  from  the  north/ 
Atmospheric  conditions,  the  coal 
used,  the  time  of  its  application  to 
the  fire,  and  other  circumstances, 
would  affect  the  weight  of  such 
testimony,  but  would  not  make  it 
incompetent.  The  result  of  tests 
or  experiments  made  under  proper 
conditions  is  often  admissible  as 
tending  to  prove  a  fact  in  issue. 
Gillett,  Indirect  &  Collateral  Ev.  § 
66;  Innis  v.  The  Senator,  4  Cal.  5, 
60  Am.  Dec.  577 ;  Burg  v.  Chicago, 
R.  I.  &  P.  R.  Co.  90  Iowa,  106,  48 
Am.  St.  Rep.  419,  57  N.  W.  680; 
Brown  v.  Sioux  City  &  P.  R.  Co.  94 
Iowa,  309,  62  N.  W.  737;  State  v. 
Asbell,  57  Kan.  398,  46  Pac.  770.  In 
offering  such  testimony  care  should 
be  observed  to  show  that  the  tests 
were  made  within  the  rule  stated  as 
to  place  and  circumstances,  and  the 
court  will  not  allow  the  evidence  un- 
less these  requirements  are  ob- 
served." 

See  also  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Champion,  —  Ind.  — ,  23 
L.R.A.  861,  32  N.  E.  874;  Byers  v. 
Nashville,  C.  &  St.  L.  R.  Co.  94 
Tenn.  345,  29  S.  W.  128;  Fisher  v. 
Travelers'  Ins.  Co.  124  Tenn.  450, 
188  S.  W.  316,  Ann.  Cas.  1912D,. 
1246;  Woelfel  Leather  Co.  v. 
Thomas,  68  111.  App.  394 ;  Smith  v. 
State,  2  Ohio  St.  511 ;  Clark  v.  State, 
38  Tex.  Crim.  Rep.  30,  40  S.  W.  992. 
In  the  last  cited  case,  the  court 
made  some  very  pertinent  observa*- 
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tions»  as  follows :  'There  are  some 
difficulties  attending  the  admission 
of  this  character  of  evidence.  In 
the  first  place,  in  making  an  experi-. 
ment  some  difficulty  will  be  en- 
countered in  making  it  under  the 
same  conditions  surrounding  the 
original  transaction,  but  it  does  not 
occur  to  us  that  that  should  be  a 
reason  why  this  character  of  testi- 
mony should  be  excluded.  Of  course, 
if  the  evidence  regarding  an  experi- 
ment showed  one  made  under  cir- 
cumstances and  surroundings  so 
dissimilar  to  the  original  transac- 
tion as  that  it  would  not  shed  any 
light  upon  it,  there  would  be  no 
error  in  its  exclusion.  See  State  v. 
Fletcher,  24  Or.  295,  33  Pac.  575. 
But  if  the  evidence  shows  that  the 
experiment  was  made  under  cir- 
cumstances similar,  or  approximate- 
ly similar,  to  those  which  surround 
the  original  transaction,  and  such 
experiment  would  serve  to  shed  any 
light  upon  that  transaction,  we  can 
see  no  reason  for  the  exclusion  of 
such  experiment,  although  it  might 
not  have  been  made  under  exactly 
similar  conditions,  as  attended  the 
original  transaction.  The  dissimi- 
larity would  not  exclude,  but  would 
go  to  its  weight  before  the  j  ury .  An- 
other difficulty  in  connection  with 
auch  testimony  is  that  evidence  of 
experiments  made  are  collateral  in 
their  nature,  and  are  liable  to  con- 
sume the  time  of  the  court  in  a  trial 
of  such  collateral  issues.  It  has 
been  held,  on  this  account,  that  the 
court  will  not  stop  a  case  in  order 
that  an  experiment  be  made.  Peo- 
ple v.  Levine,  85  Cai.  39,  24  Pac. 
631,  22  Pac.  969.  And  it  has  been 
urged,  as  it  is  urged  in  this  case, 
that  the  evidence  was  properly  ex- 
cluded; that  such  evidence  is  not 
admissible  on  account  of  the  danger 
of  fabrication.  But  in  our  opinion 
this  furnishes  no  good  reason  for  its 
ezclosion.  All  evidence,  we  might 
say,  can,  under  circumstances,  be 
fabricated ;  but  the  liability  of  fab- 
rication rarely,  if  ever,  alone, 
furnishes  a  good  reason  for  the  ex- 
clusion of  evidence.  Upon  princi- 
ple and  authority,  this  character  of 


testimony,  where  the  experiment 
appears  to  have  been  made  under 
conditions  similar,  or  nearly  simi- 
lar, to  those  which  attended  the 
original  transaction,  and  where  such 
experiments  would  tend  to  shed  any 
light  upon  said  original  transacti(»i, 
is  admissible.'^ 

In  every  one  of  the  above  noticed 
cases,  the  trial  court  was  reversed 
because  of  its  rejection  of  offered 
evidence  as  to  the  result  of  experi- 
ments had  under  substantially  sim- 
ilar conditions  as  attended  the  orig-^ 
inal  occurrence.  We  have  quoted 
only  from  those  involving  hearing 
and  seeing,  but  the  others  are 
equally  applicable  in  principle.  Of 
the  decisions  wherein  trial  courts 
have  been  affirmed,  in  receiving 
such  evidence,  the  following,  to 
which  many  more  might  be  added, 
are  of  interest:  Boston  Woven 
Hose  &  Rubber  Co.  v.  Kendall,  178 
Mass.  232,  61  L.B.A.  781,  86  Am. 
St.  Rep.  478,  59  N.  E.  657,  9  Am. 
Neg,  Rep.  496;  State  v.  Woodrow, 
58  W.  Va.  527,  2  L.R.A.(N.S.)  862, 
112  Am.  St.  Rep.  1001,  52  S.  E.  545, 
6  Ann.  Cas.  180 ;  Tackman  v.  Broth- 
erhood of  American  Yeoman,  132 
Iowa,  64,  8  L.R.A.(N.S.)  974,  106 
N.  W.  350 ;  Augusta  R.  &  Electric 
Co.  V.  Arthur,  3  Ga.  App.  513; 
Brooke  v.  Chicago,  R.  I.  &  P.  R.  Co. 
81  Iowa,  504,  47  N.  W.  74 ;  Burg  v. 
Chicago,  R.  I.  &  P.  R.  Co.  90  Iowa, 
106,  48  Am.  St.  Rep.  419,  57  N.  W. 
680;  Beckett  v.  Northwestern  Mar 
sonic  Aid  Asso,  67  Minn.  298^i  69  N. 
W.  923 ;  Young  v.  Clark,  16  Utah, 
42, 50  Pac.  832, 3  Am.  Neg.  Rep.  316. 

While  due  care  should  be  exer- 
cised by  the  trial  court  in  seeing 
that  substantial  similarity  of  condi- 
tions is  proven  as  a  prerequisite  to 
admitting  the  evidence  as  to  the  re- 
sult of  an  experiment,  care  should 
also  be  exercised  not  to  reject  such 
evidence  when  it  is  manifest  that  it 
will  tend  to  shed  light  upon  the 
original  transaction,  especially  when 
the  real  question  is  circumscribed 
by  such  narrow  limits  as  in  this 
case;  it  being  simply  as  to  the  dis- 
tance at  which  a  person  upon  an 
approaching  car  could  see  deceased 
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at  the  side  of  the  track.  It  surely 
would  not  be  very  difficult  to  repro- 
duce and  show  the  similarity  of 
conditions  as  to  position  and  appear- 
ance of  deceased  by  the  track,  as  to 
the  desrree  of  natural  darkness,  and 
the  quantity  of  artificial  light  pres* 
ent,  and  as  to  general  surrounding 
conditions,  to  render  the  result  of 
such  an  experiment  of  material  aid 
to  the  jury  in  determining  this, 
which  became  largely  a  controlling 
question  in  the  case.  It  is  worthy 
of  note  that  the  motorman's  evi- 
dence stood  alone  upon  this  ques- 
tion. It  was  highly  important  that 
additional  evidence  thereon,  if  ob- 
tainable, should  be  presented  to  the 
jury. 

We  believe  the  authorities  war- 
rant the  assertion  that,  while  appel- 
late courts  will  not  lose  sight  of  the 
general  rule  that  the  admission  or 
rejection  of  evidence  of  the  result 
of  experiments  is  largely  discre- 
tionary in  a  trial  court,  the  exercise 
of  such  discretion  will,  upon  appeal, 
be  viewed  somewhat  more  critically 
when  such  evidence  is  rejected  than 
when  it  is  received.  This  would 
seem  to  be  so  because  of  the  fact 
that  the  admission  or  rejection  of 
such  evidence,  in  so  many  instances, 
has  to  do  more  with  its  weight  than 
with  its  relevancy,  strictly  speak- 
ing. 

Counsel  for  appellant  contend 
that  the  trial  court  erred  in  giving 
certain  instructions  to  the  jury,  and 
in  refusing  to  give  others  which 
were  requested,  touching  the 
claimed  contributory  negligence  of 
deceased  and  the  motorman's  duty, 
in  the  light  of  the  last  clear  chance 
doctrine.  In  view  of  the  seeming 
uncertainty  as  to  the  mental  condi- 
tion in  which  deceased  was  just 
prior  to  being  struck  by  the  car,  and 
the  fact  that,  upon  a  new  trial, 
more  lig^t  may  be  thrown  upon  that 
question  by  the  evidence,  we  deem  it 
unnecessary  to  do  more  than  refer 
counsel  and  the  court  to  the  recent 
decisions  of  this  court  in  Herrick  v. 
Washington  Water  Power  Co.  75 
Wash.    149,    48  L.R.A.(N,S.)    640, 


134  Pac.  934;  and  Mosso  v.  E.  H. 
Stanton  Co.  75  Wash.  220,  L.R.A. 
1916A,  943,  134  Pac.  941.  These 
decisions  have  both  been  rendered 
since  the  trial  of  this  case,  and  we 
think  will  furnish  all  necessary  light 
upon  the  questions  involved  in  ap- 
pellant's claim  of  error  touching  the 
instructions  and  requests  therefor 
which  are  likely  to  arise  upon  a  new 
trial.  We  therefore  pass  these 
claimed  errors  without  discussion. 
We  conclude  that  the  judgment 
must  be  reversed,  and  appellant 
granted  a  new  trial. 

It  is  so  ordered,  and  the  cause  re- 
manded to  the  trial  court  for  fur- 
ther proceedings. 

Crow,  Ch.  J.,  Fnllerton,  Morris^ 
and  Mount,  JJ.,  concur. 


irOTE, 

The  various  questions  involved  in 
the  reported  case  (Amsbaby  v.  Grays 
Harbor  R.  &  Light  Co.  ante,  1)  as 
to  the  extent  to  which  the  admissibil- 
ity of  evidence  of  experiments  is  af- 
fected by  the  degree  of  correspondence 
between  the  conditions  under  which 
the  experiments  were  made  and  those 
attendant  upon  the  occurrence  to  be 
investigated;  and  the  extent  to  which 
the  decision  of  the  trial  court  on  the 
question  will  be  reviewed  by  the  ap- 
pellate court, — ^are  dealt  with  in  the 
annotation  on  page  18,  post. 

The  reported  case  is  of  Ibterest,  not 
only  as  being  a  typical  case  of  its  kind, 
but  also  as  the  only  case  which  ex- 
pressly points  out  that  while  the  ad- 
mission of  evidence  of  experiments  is 
largely  in  the  discretion  of  the  trial 
court,  such  discretion  does  not  extend 
to  a  refusal  to  hear  evidence  upon  the 
preliminary  question  of  similarity  of 
conditions. 

Other  decisions  as  to  the  admissi- 
bility of  experiments  of  the  kind  in^ 
volved  in  the  reported  case  may  be 
found  in  subdivision  II.  of  the  anno- 
tation above  referred  to,  under  the 
catch  line  '"Visibility,"  subcatch  line,. 
" — of  persons  on  or  near  track.'' 
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GEORGE  KOHLHAGEN,  Respt, 

V. 

W.  W.  CARDWELL  and  Wife,  Apptp, 

Oregon  Supreme  Court  (Dept.  No,  2)  —  October  7,  1919* 

(—  Or.  — ,  184  Pac.  261.) 

Evidence  -«  similarity  of  conditions. 

1.  The  conditions  in  the  experiment  and  in  the  transaction  sought  to  be 
illustrated  do  not  have  to  be  exactly  alike  to  warrant  the  admission  of 
experimental  evidence. 

[See  note  on  this  question  beginning  on  page  18.] 

—  as  to  delivery  of  hogs  — *  witness's 
f  aflure  to  see  them. 

2.  Upon  the  question  whether  or  not 
certain  hogs  were  delivered  in  a 
butcher  shop  at  a  particular  time,  the 
bookkeeper  may  be  permitted  to  testi- 
fy that  they  could  not  have  been  so 
delivered  without  his  seeing  them,  as 
a  conclusion  of  fact. 

[See  11  R.  C.  L.  564.] 

Appeal  —  evidence  of  expert  —  ab- 
^  senoe  of  effect  —  influence  on  jury. 

3.  The  admission  of  evidence  of  an 
expert  having  no  logical  effect  in  the 
case  will  not  cause  a  reversal,  on  the 
theory  that  the  jury,  not  being  able  to 
figure  out  for  itself  what  benefit  it  is, 
would  take  it  for  granted  that  it  was 


beneficial,  since  the  witnesses  would 
not  otherwise  have  been  called. 
[See  2  R.  C.  L.  247.] 

Evidence   —   experiment  — -   loading 
hogs. 

4.  Upon  the  question  whether  or  liot 
a  given  number  of  hogs  were  delivered 
in  a  wagon  loaded  as  claimed,  evidence 
is  admissible  of  experiments  in  load- 
ing hogs  in  wagons  of  similar  dimen- 
sions. 

[See  10  R.  C.  L.  1002.] 

Costs  —  mileage  of  unsubpoenaed  wit- 


5.  The  mileage  within  the  state  of 
witnesses  voluntarily  attending  upon 
request,  from  another  state,  may  be 
allowed  as  costs  although  they  were 
not  subpoenaed. 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Douglas 
County  (Hamilton, «J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promissory  note.    Affirmed. 


Statement  by  Bennett,  J.^ 

This  is  a  very  remarkable  and  nn-' 
usual  case.  The  plaintiff  sues  upon 
a  promissory  note.  The  defendants 
admit  the  note,  but  claim  to  have 
paid  the  same  by  the  delivery  of 
thirty-six  head  of  hogs,  weighing 
7,772i  pounds,  at  the  market  price 
of  15  cents  per  pound,  amounting  to 
the  total  of  $1,165.87.  The  plain- 
tiff denies  this  payment  in  toto,  and 
denies  that  he  ever  received  thirty- 
six  hogs,  or  any  hogs  at  all,  from  the 
defendant  at  the  time  in  question,  or 
upon  the  debt  in  question. 

Tlie  defendant  is  corroborated  in 
his  claim  that  he  delivered  the  hogs 
by  his  son  and  his  wife,  and  by  the 
testimony  of  two  hired  men,  who 


testified  that  they  helped  to  butcher 
the  hogs  and  haul  them  to  Roseburg 
and  deliver  them  to  plaintiff.  In 
addition  to  this,  the  defendant's 
story  is  corroborated,  to  some  ex- 
tent, by  the  testimony  of  people  who 
lived  along  the  road  between  de- 
fendant's ranch  and  Roseburg,  and 
who  claimed  to  have  seen  him  haul- 
ing hogs  in  the  direction  of  Rose- 
burg at  about  the  time  in  question. 
The  defendant  claims  to  have  de- 
livered the  hogs  at  plaintiffs  butch- 
er shop  in  Roseburg,  just  at  noon, 
and  at  a  time  when  the  plaintiff 
himself  was  not  actually  present. 
He  claims  to  have  delivered  the  hogs 
to  James  Kooken  and  George 
Hoefling,  who   were   employees   of 
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the  plaintiflf,  working  at  the  butcher 
shop  in  question.  Defendant  also 
testifies  that  one  Andy  Morgan,  who 
was  working  for  him  at  the  time  in 
his  prune  orchard,  assisted  in  butch- 
ering the  hogs,  and*  rode  with  him 
on  the  wagon  which  he  was  driving 
to  town,  and  helped  to  deliver  the 
hogs  to  the  plaintiff. 

On  the  other  hand,  the  plaintiff 
testified  that  he  never  received  any 
hogs  from  the  defendant  on  the 
debt,  and  plaintiff's  books  fail  to 
show  that  any  were  received. 
Kooken  and  Hoefling,  the  two  em- 
ployees of  plaintiff  to  whom  defend- 
ant claims  to  have  delivered  the 
hogs,  testify  positively  that  no  hogs 
were  delivered.  These  witnesses  are 
corroborated  by  Fred  Neurither, 
who  worked  in  the  back  of  plain- 
tiff's shop,  and  Alice  Mann,  the 
bookkeeper,  and  also  by  plaintiff's 
daughter,  Florence  Kohlhagen.  All 
of  these  witnesses  testified  that  no 
hogs  were  delivered  by  Cardwell.  In 
addition  to  this  testimony,  the  plain- 
tiff, in  this  last  trial,  offered  the 
testimony  of  Andy  Morgan,  one  of 
the  employees  of  the  defendant  at 
the  time  the  hogs  are  alleged  to  have 
been  butchered  on  his  ranch,  and 
whom,  the  defendant  testified,  as- 
sisted in  the  butchering  and  in 
transporting  the  hogs  to  Roseburg, 
and  delivering  them  there  to  the 
plaintiff.  This  witness  testified  pos- 
itively that  he  was  at  work  at  the 
defendant's  ranch  at  the  time  in 
question,  but  that  he  did  not  assist 
in  butchering  any  hogs  there,  or  in 
transporting  them  to  Roseburg,  or 
delivering  them  to  the  plaintiff.  In 
fact,  he  testified  that  no  hogs  were 
butchered  at  defendant's  ranch  at 
or  about  that  time. 

At  the  trial  there  was  a  verdict 
for  the  plaintiff.  There  are  only 
two  claims  of  error  occurring  at  the 
trial,  both  of  which  refer  to  the  ad- 
mission of  testimony. 

When  Alice  Mann,  plaintiff's 
bookkeeper,  was  on  the  stand,  hav- 
ing testified  to  the  particulars  in  re- 
gard to  her  presence  at  the  shop 
that  day,  she  was  asked  the  follow- 
ing question : 


Q.  Now,  would  it  be  possible  for 
thirty-six  head  of  dressed  hogs  to 
have  come  into  the  shop,  on  the  1st 
day  of  March,  1917,  or  about  that 
time,  before  you  left  on  March  7th, 
and  you  not  know  it  ? 

The  objection  to  this  question 
was  overruled,  and  the  witness  an- 
swered : 

A.  It  would  be  impossible  for 
them  to  come,  and  me  not  see  them 
when  I  came  back.  I  would  see  even 
two  or  three  hogs,  and  certainly 
could  not  overlook  thirty-six. 

This  was  one  of  the  errors  com- 
plained of>  The  other  had  refer- 
ence to  certain  experiments  as  to 
the  space  occupied  by  hogs  in  the 
wagon.  This  will  be  noticed  more 
particularly  in  the  body  of  the 
opinion. 

Messrs.  Elbert  B.  Hermann  and  Rice 
&  Orcutt,  for  appellants : 

Evidence  of  an  experiment  whereby 
to  test  the  truth  of  testimony  that  a 
certain  thing  occurred  is  not  admissi- 
ble where  the  conditions  attending  the 
alleged  occurrence  and  the  experiment 
are  not  shown  to  be  similar. 

Leonard  v.  Southern  P.  Co.  21  Or. 
555,  28  Pac.  884;  Libby,  McNeill  & 
Libby  v.  Scherman,  146  111.  640,  37  Am. 
St.  Rep.  191,  34  N.  E.  801;  Chicago, 
St.  L.  &  P.  R.  Co.  v.  Champion,  9  Ind. 
App.  511,  53  Am.  St.  Rep.  358,  36  N.  E. 
221,  37  N.  E.  21;  Rowe  v.  Northport 
Smelting  &  Ref.  Co.  35  Wash.  101,  76 
Pac.  529;  10  R.  C.  L.  §  190,  p.  1002; 
Bpires  v.  State,  50  Fla.  121,  39  So. 
181,  7  Ann.  Cas.  214;  Sonoma  County 
v.  Stofen,  125  Cal.  32,  57  Pac.  681; 
3  Jones,  Ev.  §  410,  p.  56. 

Where  the  facts  in  controversy  are 
capable  of  being  detailed  or  describedf 
and  the  jury  able  to  understand  them 
and  draw  conclusions  from  them,  it  is 
error  to  permit  the  witness  to  state 
his  opinion. 

State  V.  Mims,  36  Or.  315,  61  Pac. 
888;  Nutt  v.  Southern  P.  Co.  25  Or. 
291,  35  Pac.  653. 

Mileage  will  not  foe  allowed  for  wit- 
nesses beyond  the  boundaries  of  the 
state. 

Crawford  v.  Abraham,  2  Or.  163. 

Where  objection  is  made  to  a  claim 
for  the  fees  of  a  witness  who  has  vol- 
untarily attended  the  trial  from  a  dis- 
tance of  more  than  20  miles,  the 
claimant  must  file  an  amended  verified 
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statement  showing  the  facts  as  to  the 
materiality  of  the  testimony,  the  ne- 
cessity of  an  oral  examination,  the  fact  . 
of  voluntary  attendance,  and  the  dis- 
tance traveled. 

Spencer  v.  Peterson,  41  Or.  257,  68 
Pac.  519,  1108. 

Mr.  &  L.  Eddy;  for  respondent : 

Evidence  of  the  experiments  as  to  ' 
loading  dressed   hogs   was   properly 
admitted,  as  tending  to  show  the  im- 
poBsibili^  of  loading  twenty-four  head 
of  the  hogs  into  the  Good  rack. 

Hinkel  v.  Oregon  Chair  Co.  80  Or. 
404,  156  Pac.  438,  157  Pac.  789;  Leon- 
ard V.  Southern  P.  Co.  21  Or.  555,  15 
L.R.A.  221,  28  Pac.  887;  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Champion,  53  Am.  St. 
Rep.  375,  note;  5  Enc.  Ev.  473;  Peter- 
son v«  Standard  Oil  Co.  55  Or.  511,  106 
Pac.  337,  Ann.  Cas.  1912A,  625;  10  R. 
C.  L.  p.  1001,  §  188. 

The  conditions  of  the  experiment 
were  substantially  the  same  as  in  the 
case  claimed,  and  this  is  all  that  is 
required. 

Hinkel  v.  Oregon  Chair  Co.  80  Or. 
404,  156  Pac.  438,  157  Pac.  789;  Leon- 
ard V.  Southern  P.  Co.  21  Or.  555,  16 
L.R.A.  221,  28  Pac.  887;  Maynard  v. 
Oregon  R.  &  Nav.  Co.  46  Or.  15,  68 
L.R.A.  477,  78  Pac.  983;  Fisher  v. 
Travelers'  Ins.  Co.  124  Tenn.  450,  138  '. 
S.  W.  316,  Ann.  Cas.  1912D,  1246 ;  Eidt 
V.  Cutter,  127  Mass.  522. 

The  admission  of  evidence  of  an  ex- 
periment lies  peculiarly  within  the 
discretion  of  the  trial  court,  and  its 
action  will  not  be  disturbed  except  for 
clear  abuse  of  discretion. 

Peterson  v.  Standard  Oil  Co.  55  Or. 
511,  106  Pac.  337,  Ann.  Cas.  1912 A, 
625;  5  Enc.  Ev.  473;  Leonard  v.  South- 
em  P.  Co.  21  Or.  555,  15  L.R.A.  221, 
28  Pac.  887. 

The  testimony  of  the  bookkeeper  that 
the  hogs  could  not  have  been  delivered 
as  claimed  without  her  knowing  it  was 
admissible. 

5  Enc.  Ev.  691;  10  Enc.  Ev.  478; 
Territory  v.  Clayton,  8  Mont.  1,  19 
Pac.  293;  Bruchman  v.  United  States, 
11  Ariz.  178,  89  Pac.  413;  Atlanta 
Consol.  Street  K.  Co.  v.  Beauchamp,  93 
Ga.  6,  19  S.  E.  24,  11  Am.  Neg.  Cas. 
343 ;  Barr  v.  Post,  56  Neb.  698,  77  N.  W. 
123;  Innis  v.  The  Senator,  4  Cal.  5,  60 
Am.  Dec.  577 ;  First  Nat.  Bank  v.  Fire 
Asso.  of  Philadelphia,  33  Or.  180,  50 
Pac.  568,  53  Pac.  8 ;  Multnomah  Coun- 
ty V.  Willamette  Towing  Co.  49  Or.  204, 
89  Pac.  389. 

A  witness  residing  outside  the  state 
and  attending  the  trial  at  the  request 
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of  a  party  is  entitled  to  single  mileage 
between  the  point  on  the  state  line 
where  he  enters  the  state  and  the 
place  of  trial. 

Crawford  v.  Abraham,  2  Or.  163; 
Egan  V.  Finney,  42  Or.  599,  72  Pac. 
133;  15  C.  J.  128,  §  280;  State  ex  rel. 
Suter  V.  Wilder,  196  Mo.  418,  95  S.  W. 
396,  7  Ann.  Cas.  158. 

Upon  the  trial  of  objections  to  cost 
bill,  the  court  will  look  at  the  whole 
record,  if  necessary. 

Egan  V.  Finney,  42  Or.  599,  72  Pac. 
133. 

Bennett,  J.»  delivered  the  opinion 
of  the  court: 

We  think  there  was  no  error  in 
permitting  the  witness,  Alice  Mann» 
to  testify  as  to  whether  or  not  the 
hogs  could  have  been  in  the  shop 
without  her  seeing  them.  This»  of 
course,  was  in  some  sense  a  con- 
clusion ;  but  whether  they  could  have 
been  there  and  escaped  her  observa- 
tion depended  on  a  great  number  of 
small  details — ^the  general  course  of 
business,  the  place  where  hogs  were 
hung,  the  arrangement  of  the  build- 
ing and  position  of  windows  and 
doors  therein,  her  own  position  in 
the  building,  her  own  habits  of  ob- 
servation and  alertness  of  mind,  and 
the  extent  to  which  she  kept  the 
business  under  her  personal  obser- 
vation. These  were  all  matters 
that  could  hardly  have  been  accu- 
rately and  fully  reproduced  to  the 
jury.  Under  such 
circumstances,  the  delivery  of  boss 
witness    is  permit-  — w*tn«'»"'«  /««»- 

;     ,       ,  .     f^        *  nre  in  see  them. 

ted    to    state    her 
conclusion,  which  is  treated  as  a 
conclusion  of  fact  under  the  au- 
thorities. 

In  Lawson  on  Expert  and  Opinion 
Evidence,  p.  509,  the  author  quotes 
with  approval  from  the  opinion  in 
the  case  of  Cavendish  v.  Troy,  41 
Vt.  107,  as  follows:  "Where  the 
witness  has  had  the  means  of  per- 
sonal observation,  and  the  facts 
and  circumstances  which  lead  the 
mind  of  a  witness  to  a  conclusion 
are  incapable  of  being  detailed  and 
described,  so  as  to  enable  anyone 
but  the  observer  himself  to  form  an 
intelligent  conclusion  from  them, 
the  witness  is  often  allowed  to  add 


14 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


his  opinion,  or  the  conclusion  of  his 
own  mind." 

In  the  Vermont  case  quoted  from, 
the  witness  was  being  interrogated 
as  to  the  residence  of  another  party 
in  a  certain  town,  and  was  asked : 

Q,  From  your  opportunities  of 
knowing,  as  you  have  now  stated 
them,  do  you  think  it  possible  for 
Thomas  to  have  lived  in  Jay  that 
year,  and  you  not  have  known  it? 

And  the  question  was  held  proper. 

In  Rogers  on  Expert  Testimony, 
p.  9,  §  4,  it  is  said :  "Witnesses  are 
allowed  to  express  opinions  based  on 
facts  within  their  personal  observa- 
tion, when  the  facts  cannot  be  so 
described  as  to  enable  another  to 
draw  any  intelligent  conclusion 
therefrom/' 

It  is  also  claimed  that  there  was 
error  in  permitting  the  evidence  of 
certain  witnesses  for  the  plaintiff 
in  regard  to  experiments  made  by 
them  in  loading  hogs  in  a  wagon. 
The  defendant  had  testified  that  the 
hogs  delivered  by  him  were  carried 
in  two  wagons,  twelve  in  a  small  or 
ordinary  wagon,  which,  however, 
had  a  bed  16  inches  longer  than 
an  ordinary  wagon,  and  twenty- 
four  of  them  in  a  large  wagon  with 
a  rack.  This  rack,  according  to  the 
testimony  of  the  defendant,  was  14 
feet  long  and  about  the  width  of  an 
ordinary  wagon,  and  the  rack  on 
this  wagon  was  3  feet,  6  inches, 
high.  There  is  a  discrepancy  be- 
tween the  testir  ony  of  this  witness, 
as  to  the  height  of  the  wagon,  and 
that  of  Dug  Good,  from  whom  the 
wagon  was  obtained,  who  testified 
that  it  was  only  32,  instead  of  42, 
inches  high.  The  testimony  of  the 
defendant  is  to  the  effect  that  the 
hogs  were  put  in  the  wagon  in  lay- 
ers, three  in  each  layer,  lengthwise 
across  the  bed  of  the  wagon,  and 
then  others  were  piled  in  upon  these 
in  the  most  convenient  way.  Ac- 
cording to  the  testimony  of  the  de- 
fendant, the  hogs  taken  in  by  him 
would  average  about  216  pounds  in 
weight.  The  experiments  made  by 
the  defendant  were  with  an  ordi- 
nary wagon,  and  the  hogs  weighed 


219  pounds  each,  and  the  experi- 
ment was  made  with  eight  hogs. 

In  the  matter  of  the  experiment, 
there  was  no  attempt  to  fill  the 
wagon,  which  was  only  29^  inches 
high,  and  the  only  effect  of  the 
testimony  was  to  show  about  what 
space  such  hogs  would  occupy  in  a 
wagon.  The  testimony  was  to  the 
effect  that  three  such  hogs  could  be 
laid  lengthwise  in  a  tier  across  the 
wagon.  This  was  in  accordance 
with  the  testimony  of  the  defend- 
ant, who  testified  that  the  hogs 
transported  were  laid  in  the  wagon 
in  that  way.  The  testimony  was 
that  two  tiers  of  the  hogs  were  10^ 
feet  long,  and  that  each  hog  was  16 
inches  one  way  and  12  the  other, 
and  the  three  hogs  in  each  row 
filled  the  bed  up  the  full  width,  and 
when  one  hog  was  laid  sideways 
across  these,  it  filled  the  bed  up  to 
within  6  inches  of  the  top.  This 
testimony  does  not  seem  to  have  had 
much  weight,  and  it  probably  did 
not  influence  the  jury  at  all.  In- 
deed, in  some  respects,  as  we  have 
seen,  it  corroborated  the  testimony 
of  defendant.  If  the  large  rack  was 
42  inches  high,  as  testified  by  de- 
fendant, the  testimony  rather  tend- 
ed to  show  that  twenty-four  hogs 
could  have  been  loaded  in  such  a 
rack  14  feet  long. 

It  is  practically  conceded  in  the 
brief  of  the  learned  attorney  for  the 
defendant  that  the  evidence  had  no 
logical  effect  in  the  case;  but  it  is 
urged  that  "the  jury  would  natural- 
ly conclude  that  this  evidence  must 
be  beneficial  to  the  respondent,  or  he 
would  not  have  called  the  witnesses, 
and,  being  unable  to  figure  out  for 
themselves  what  benefit  it  was,  took 
it  for  granted  that  it  was  beneficial, 
and  that  these  men  would  not  have 
come  in  and  testified  unless  their 
evidence  was  beneficial  to  the  re- 
spondent.'' 

We  cannot  assume  that  the  jury 
were  so  lacking  in  intelligence  as  to 
be  carried  away  and  influenced  by 
such  artificial  and  illogical  consid- 
erations. On  the  contrary,  we  must 
presume  that  they  were  men  of  ordi- 
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nary    and  usual    intelligence,  and 

that  they  would  de- 

«Ttdc»^  of  <^Jde    the    case    ac 

expert-^bseMM     cording  to  the  evi- 

:ie/5S*7iS;."  dence,  without  ref- 
erence, to  the  mere 
number  of  witnesses  called  by  the 
respective  parties. 

The  questions  involved  in  this 
case  were  peculiarly  for  the  jury, 
involving  as  they  did  so  much  of 
conflict  in  the  direct  testimony  of 
the  witnesses,  and  so  many  conflict- 
ing circumstances  corroborating 
each  side.  The  jury  heard  and  saw 
the  witnesses,  and  could  compare 
their  testimony  and  judge  of  their 
credibility.  The  case  seems  to  have 
been  fairly  tried,  as  the  record  is 
unusually  free  even  from  claim  of 
error.  Even  if  we  thought  that  the 
testimony  as  to  the  loading  of  these 
hogs  was,  on  the  whole,  inadmis- 
sible, it  would  seem  a  trifling  thing 
upon  which  to  reverse  a  case  which 
had  otherwise  been  fairly  tried.  It 
is  so  unlikely  and  improbable  that 
the  evidence  substantially  affected 
the  verdict,  and  it  is  so  minor  and 
unimportant  in  its  character,  we 
should  hesitate  to  reverse  the  case 
upon  that  ground. 

Besides,  we  think  the  evidence,  so 
far  as  it  went  and  so  far  as  it  had 

any    effect   at    all, 

.    S*'*"?*"*-^       w»s  admissible.    It 

extent  of  showing  what  space  in  an 
ordinary  wagon  box  eight  hogs 
would  fill.  The  hogs  were  practical- 
ly the  same  size  as  the  average  of 
the  hogs  hauled  by  the  defendant. 
The  average  of  one  lot  was  216 
pounds  and  a  fraction  over,  and  the 
other  219  pounds  and  a  little  over, 
or  about  4  pounds'  difference.  This 
was  about  as  close  as  was  possible, 
and  the  wagon  boxes  were  practical- 
ly the  same  in  width.  The  length  of 
the  wagon  box,  or  its  height,  did 
not  cut  any  figure  so  far  as  the  ex- 
periment went,  for  it  was  not 
claimed  tiiat  the  hogs  loaded  on 
experiment  filled  the  whole  space  of 
the  wagon  bed  either  as  to  length  or 
height,  so  the  only  effect  of  the 
experiment  was  to  show  the  space 
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occupied  by  each  hog,  the  number 
that  could  be  put  in  a  tier  across  the 
bed,  and  the  length  of  two  tiers  of 
such  hogs  in  the  bed.  For  these 
measurements  the  conditions  of  the 
experiment  were  almost  exactly  sim^ 
ilar  with  the  conditions  as  to  the 
hogs  loaded  by  defendant.  As  we 
have  already  said,  the  evidence  cer-^ 
tainly  did  not  go  very  far,  and 
probably  did  not  at  all  contradict 
the  evidence  of  the  defendant. 
Nevertheless,  it  might  assist  the 
jury  somewhat,  in  arriving  at  a 
conclusion  as  to  how  many  hogs 
could  be  loaded  in  such  wagons;  to 
know  how  much  .  space  would  be 
taken  by  such  a  hog.  ^ 

The  conditions  do  not  have  to  be; 
as  we  understand  it,  ; 

exactly  alike,  in  or-  eo"idmo'nir  •' 
der  to  sustam  the 
admission  of  the  experimental  testi- 
mony. Such  testimony  is  largely  in 
the  discretion  of  the  court,  and  it  is 
only  necessary  that  the  facts  of  the 
experiment  be  reasonably  similar  to 
those  in  the  main  contention,  and 
not  misleading  in  their  character. 
In  one  of  the  Lake  Labish  Cases 
(Leonard  v.  Southern  P.  Co.  21  Or. 
565,  15  L.R.A.  221,  28  Pac.  887), 
the  defendant  contended  that  the 
fall  of  the  bridge  and  the  ensuing 
wreck  were  caused  by  someone  hav- 
ing placed  a  loose  rail  across  the 
rail  of  the  defendant's  track.  The 
plaintiff,  in  rebuttal,  produced  a 
loose  rail  at  the  trial,  and  a  car 
wheel,  and  undertook  to  show  by 
experiment  that  the  marks  on  the 
loose  rail  introduced  by  defendant 
could  not  have  been  caused  in  that 
way.  The  conditions  were  not  ex-^ 
actly  the  same.  The  bottom  rail  was 
loose,  instead  of  being  fast  to  the 
track,  and  the  wheel  offered  in  evi- 
dence was  only  26  inches,  whereas 
the  wheel  of  the  locomotive  was  33 
inches,  in  diameter.  It  was  urged 
that  the  conditions  were  not  suf- 
ficiently similar  to  justify  the  intro- 
duction of  the  experiment  in  evi- 
dence. Mr.  Justice  Lord,  delivering 
the  opinion  of  the  court,  said :  "In 
all  cases  of  this  sort,  very  much 
must  necessarily  be  left  to  the  dis- 
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cretion  of  the  trial  court ;  but  when 
it  appears  that  the  experiment  or 
demonstration  has  been  made  under 
conditions  similar  to  those  existing 
in  the  case  in  issue,  its  discretion 
ought  not  to  be  interfered  with." 

In  Davis  v.  State,  51  Neb.  301,  70 
N.  W.  984,  there  was  a  controversy 
as  to  whether  or  not  the  defendant 
could  have  unscrewed  certain  bolts, 
and  drawn  the  spikes,  and  torn  up 
the  track  with  a  monkey  wrench 
and  clawbar  offered  in  evidence. 
The  place  in  question  was  on  a 
trestle,  and  the  state  was  permitted 
to  offer  evidence  as  to  experiments 
in  tearing  up  a  track  at  another 
place  on  the  tracks  of  defendant, 
where  the  track  ran  along  the 
ground  and  not  on  a  trestle.  The 
court  held  the  evidence  admissible, 
saying:  "It  was  for  the  jury  to 
consider  the  place  where  the  dis- 
placement of  the  fixtures  occurred, 
and  the  place  where  the  experiment 
was  made,  and  then  to  give  such 
weight  to  the  testimony  of  the 
state's  witness  who  made  the  experi- 
ment as  they  thought  it  deserved." 

In  Sonoma  C!ounty  v.  Stofen,  125 
Cal.  32,  57  Pac.  681,  the  county 
treasurer,  being  sued  for  a  balance 
of  county  money  in  his  hands, 
claimed  that  he  had  been  robbed  of 
the  money,  and  that  the  robber  had 
knocked  him  down  and  left  him  un- 
conscious, and  locked  him  in  the 
vault,  where  he  remained  for  a  num- 
ber of  hours.  The  vault  was  in  his 
office,  and  was  connected  by  doors 
with  the  sheriff's  office  in  another 
part  of  the  building.  He  claims  to 
have  kicked  violently  against  the 
door  after  he  became  conscious,  and 
made  all  the  noise  he  could  in  that 
way.  The  state  offered  evidence  of 
witnesses  who  had  made  experi- 
ments by  kicking  at  the  door  in  the 
vault,  and  the  testimony  of  other 
witnesses,  in  the  sheriff's  office  and 
other  parts  of  the  courthouse,  who 
had  heard  the  sound  made  in  the 
vault.  There  had  been  some  changes 
in  the  building,  and  it  was  not 
shown  that  the  climatic  or  at- 
mospheric conditions  were  the  same. 
It  was  urged    that  the  conditions 


were  not  sufficiently  similar  to  jus*^ 
tif y  the  evidence  of  the  experiment. 
The  court  held  otherwise,  saying: 
"Experimental  evidence  in  corrobo- 
ration or  disproof  depends  for  its 
value  upon  the  fact  that  the  experi- 
ment has  been  made  when  the  con- 
ditions affecting  the  result  are,  as 
near  as  may  be,  identical  with  those 
existing  at  the  time  of  and  operat- 
ing to  produce  the  particular  effect. 
An  absolute  identity  is,  of  course, 
impossible;  but  a  substantial  iden- 
tity must  exist  to  give  the  evidence 
value.  But  this  identity  need  not 
extend  to  nor  be  shown  to  exist  as 
to  conditions  which  could  have  had 
no  causal  operation  upon  the  result." 

The  authorities  are  not  very  def- 
inite as  to  just  how  closely  similar 
the  conditions  of  the  experiment 
must  be  to  the  facts  in  contention, 
in  order  to  make  the  experiment  ad- 
missible. We  think,  however,  a 
fair  statement  of  the  rule  would  be 
that  if  the  experiments  are  not  like- 
ly to  be  misleading  to  the  jury  in 
any  particular,  and  are  under  con- 
ditions similar,  so  that  they  would 
be  of  assistance  to  the  jury  in  ar- 
riving at  a  correct  verdict,  the  evi- 
dence is  admissible. 

We  think  the  experiment  in  this 
case  came  within  this  rule.  The 
hogs  were  practically  of  the  same 
size  as  the  average  of  those  shipped 
by  the  defendant,  and  the  wagon  box 
was  a  standard  wagon  box  in  each 
case.  These  were  the  important 
conditions  for  this  experiment,  as 
far  as  it  went.  It  is  true  that  the 
wagons  were  not  of  the  same  length, 
but  that  fact  was  in  no  way  mis- 
leading to  the  jury,  for  the  differ- 
ence was  in  evidence  before  them, 
and  there  was  no  attempt  on  the 
part  of  the  plaintiff  to  show  any 
more  than  the  mere  fact  of  how 
much  space  in  length  and  in  width 
the  two  tiers  of  hogs  took  and  the 
height  of  such  tiers.  This  was  as 
far  as  the  experiment  went,  and  the 
length  of  the  wagon  box,  or  even  its 
height,  did  not  enter  into  the  ques- 
tion at  all.  We  think,  therefore, 
the  admission  of  the  testimony  in 
regard  to  these    experiments  was 
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witiiin  the  8oand  discretion  of  the 
court. 

The  only  other  question  involved 
refers  to  the  taxation  of  costs.  The 
plaintiff  in  his    cost  bill  included 

€o.t— »tie«ire  mileage  for  the  wit- 
•f  «M«bF«eBaed  ncssos  Kooken,  Hoe- 
wit»e.«...  ^.^^^   ^^^   Morgan 

from  the  place  where  they  entered 
the  state  line.  These  witnesses  re- 
sided out  of  the  state  of  Oregon,  one 
at  Seattle,  Washington,  one  at  Poca- 
tello,  Idaho,  and  one  in  Massa- 
chusetts. They  were  not  sub- 
poenaed, but  came  as  witnesses  at 
the  request  of  the  plaintiff.  It  is 
stipulated  that  they  actually  trav- 
eled the  miles  claimed  from  the  state 
line  to  Roseburg,  the  place  where 
the  trial  was  held.  It  is  claimed  on 
behalf  of  the  defendant  that,  as 
these  witnesses  did  not  reside  with- 
in the  state  of  Oregon,  and  were  not 
subject  to  subpoena  in  this  state, 
and  as  the  court  did  not  and  could 
not  effectively  order  their  personal 
attendance,  the  plaintiff  is  not  en- 
titled to  recover  mileage  for  such 
witnesses. 

We  think  the  question  is  con- 
cluded by  the  principles  announced 
and  the  reasoning  in  the  cases  of 
Crawford  v.  Abraham,  2  Or.  166, 
and  Egan  v.  Finney,  43  Or.  599,  72 
Pac.  133.  In  the  Crawford  Case  it 
is  said:  '"Mileage  will  not  be  al- 
lowed for  witnesses  beyond  the 
boundaries  of  the  state.'' 

It  is  also  said  in  that  case :  "'The 
attendance  of  witnesses  may  be  pro- 
cured by  request  of  parties,  or  by 
agreement;  and  the  party  so  liable 
may  recover  disbursements  for 
proper  mileage  and  attendance.  The 
statutory  means  of  compelling  the 
attendance  of  witnesses  is  by  sub- 
poena duly  served ;  but  we  are  at  a 
loss  to  see  how  any  party  can  be  in- 
jured in  having  to  pay  mileage  and 
attendance  merely  for  the  witnesses 
of  an  adversary,  who  attends  upon 
request  or  agreement,  when  the  ad- 
ditional expense  of  officers'  fees  and 
mileage  for  issuing  and  serving  of 
a  subpoena,  swelling  largely  the 
claim  for  disbursements,  could  do 
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no  more  than  procure  the  attend- 
ance of  the  witness.'' 

In  this  case  the  witnesses  might 
unquestionably  have  been  sub- 
poenaed at  the  state  line  and  com- 
pelled to  attend,  and  in  that  event  it 
seems  clear  that  they  would  have 
been  entitled  to  their  mileage,  from 
the  state  line,,  and,  as  is  said  in  the 
Crawford  Case,  the  defendant  could 
lose  nothing  by  the  fact  that  they 
were  not  regularly  subpoenaed.  In 
Egan  V.  Finney,  supra,  the  court  held 
that  the  witnesses  in  question  were 
not  properly  subpoenaed.  One  of 
them  had  come  a  long  distance  from 
Baker  county.  The  court  said: 
"These  witnesses  attended,  how- 
ever, in  pursuance  of  a  request,  and, 
as  the  court  found  that  their  testi- 
mony was  'material,  relevant,  and 
competent,'  they  are  entitled  to 
single  mileage  and  per  diem,  if  their 
oral  examination  was  important  and 
desirable.  .  .  .  The  issue  in  this 
suit  involving  an  inquiry  as  to 
angles,  lines,  courses,  and  distances, 
an  examination  of  the  transcript,  in 
the  light  of  the  maps  introduced  in 
evidence,  shows  that  the  oral  ex- 
amination of  these  witnesses  was 
important  and  desirable.  They  are, 
therefore,  entitled  to  single  mile- 
age." 

These  decisions  establish  the  rule 
that  a  party  may  recover  single 
mileage  for  witnesses  who  reside  in 
some  other  county  of  the  state, 
where  their  oral  testimony  is  desir- 
able, even  although  they  may  not 
have  been  regularly  subpoenaed  or 
served  with  an  order  of  the  court, 
and  it  is  fully  established  in  the 
Egan  Case,  as  we  think,  that  the 
court  may  look  to  the  whole  record 
as  to  the  necessity  and  desirableness 
of  securing  the  attendance  of  the 
witnesses. 

It  is  true  that  in  neither  of  these 
cases  does  it  appear  that  any  of  the 
witnesses  re9ided  outside  o^  the 
boundaries  of  the  state,  but  in  this 
regard  we  cannot  see  any  distinc- 
tion between  the  case  of  a  witness 
who  resides  in  Baker  county,  and 
one  who  comes  across  the  state  line 
into    Baker  county  from    another 
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state;  in  the  latter  case  they  are 
subject  to  a  subpoena  as  soon  as  they 
cross  the  state  line,  and  in  neither 
case  is  the  adverse  party  in  any  way 
prejudiced,  or  his  costs  increased, 
by  the  fact  that  they  were  not  regu- 
larly subpcenaed  and  compelled  to 

attend* 

In  this  case,  as  we  have  already 
seen,  it  appears  from  the  record  that 
there  was  a  very  great  conflict  be- 
tween the  witnesses  for  the  plaintiff 
and  defendant  on  the  vital  point  in 
the  case.  We  think  that,  if  there 
ever  was  a  case  where  it  was  im- 


portant and  desirable  that  the  wit- 
nesses should  testify  orally,  so  the 
jury  could  have  an  opportunity  to 
observe  them,  and  judge  of  their 
manner  on  the  witness  stand  and  of 
their  credibility,  this  was  such  a 
case.  We  think,  therefore,  there 
was  no  error  of  the  court  in  taxing 
single  mileage  for  these  witnesses 
from  the  state  line  to  the  place  of 
the  trial. 
Affirmed. 

Bean,  Bumetty  and  Harris,  JJ., 
concur. 


ANNOTATION. 
Experimental  evidence  as  affected  by  siooiilarity  or  dissimilarity  of 


I.  In  general: 

a.  The  general  rule,  18. 

b.  Extent  of  permissible  dissimilar- 

ity, 23. 

c.  Review  in  appellate  court,  24. 

d.  Dissimilarity  as  aifecting  weight 

of  evidence,  26. 
II.  Applications  of  the  general  rule,  26. 

/.  In  general, 

o.  The  general  rule. 

Notwithstanding  the  reluctance  ex- 
hibited in  some  of  the  earlier  cases  to 
admit  evidence  of  experiments  on  the 
ground  that  to  do  so  is  to  permit  a 
party  to  manufacture  evidence  in  his 
own  favor,  and  that  if  one  experiment 
is  permitted,  others  relating  to  the 
same  subject  must  also  be  admitted  on 
behalf  of  the  opposite  party,  and  in- 
numerable issues  be  thus  raised  col- 
lateral to  the  main  issue,  permitting 
the  suit  to  expand  ''like  the  banyan 
tree  of  India,  whose  branches  drop 
shoots  to  the  ground,  which  take  root, 
and  form  new  stalks,  till  the  tree  itself 
covers  great  space  by  its  circumfer- 
ence,"— it  has  been  very  generally  held 
that,  subject  to  the  condition  present- 
ly to  be  discussed,  experiments  may 
be  performed  in  the  presence  of  the 
jury,  or  evidence  be  given  of  experi- 
ments performed  out  of  court. 

Obviously,  the  probative  value  of 
such  experiments  will  depend  upon  the 
correspondence  of  the  conditions  un- 
der which  they  are  performed  to  those 


attendant  upon  the  occurrences  to  be 
investigated.  If  there  is  an  exact  cor- 
respondence of  such  conditions,  the 
experiments  will  amount  to  a  demon- 
stration, and  be  conclusive  upon  the 
issue;  but  as  such  exact  correspond- 
ence is  ordinarily  unattainable,  allow- 
ance must  be  made  for  the  dissimilar- 
ity of  conditions  in  determining  the 
probative  force  of  the  experiments. 
Such  dissimilarity,  however,  may  af- 
fect not  merely  the  weight  of  the  evi- 
dence, but  its  admissibility;  and  it  is 
to  a  consideration  of  this  aspect  of 
the  subject  that  this  annotation  is  ad* 
dressed. 

The  general  rule,  as  stated  in  the. 
cases  below  cited,  is  that  to  render  ex- 
periments permissible,  or  to  admit  evi- 
dence of  experiments  made  out  of 
court,  the  conditions  need  not  be  iden- 
tical with  those  existing  at  the  time  of 
the  occurrence,  but  that  it  is  sulSicient 
if  there  is  a  substantial  similarity. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  McMichael  (1914)  116  Ark.  107, 
171  S.  W.  116;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Kimbrell  (1916)  117  Ark.  467, 
174  S.  W.  1183. 

CaUfomia. — People  v.  Woon  Tuck 
Wo  (1892)  120  Cal.  294,  62  Pac.  834; 
People  V.  Pheian  (1899)  123  Cal.  561, 
66  Pac.  424;  People  v.  Hill  (1899)  123 
Cal.  671,  66  Pac.  443 ;  Sonoma  County 
V.  Stofen  (1899)  126  Cal.  32,  57  Pac. 
681;  People  v.  Hadley  (1917)  176  Cal. 
118,  166  Pac.  442;  People  v.  Wagner 
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<1916)  29  Cal.  App.  863,  155  Pac. 
649. 

Colorado.  —  Starr  v.  People  (1900) 
28  Colo.  184,  63  Pac.  299. 

Florida.— Hialer  v.  State  (1906)  52 
Fla.  30,  42  So.  692. 

Georgia.— Hicks  v.  State  (I9l6)  146 
Ga.  221,  91  S.  E.  57;  Atlanta  ^  W.  P. 
XL  Co.  V.  Hudson  (1907)  2  Ga.  App. 
352,  58  S.  E.  500;  De  Loach  Mill  Mfg. 
Co.  V.  Tutweiler  Coal,  Coke  &  I.  Co. 
(1907)  2  Ga.  App.  493,  58  S.  E.  790. 

Illinois. — ^Hauser  v.  People  (1904) 
210  111.  253,  71  N.  E.  416;  People  v. 
Pfanschmidt  (1914)  262  Ul.  411, 104  N. 
£.  204,  Ann.  Cas.  1915A,1171;  Fein 
y.  Covenant  Mut.  Ben.  Asso.  (1895)  60 
111.  App.  274;  Woelfel  Leather  Co.  v. 
Thomas  (1896)  68  111.  App.  394;  Chi- 
cago City  R.  Co.  V.  Brecher  (1904)  112 
111.  App.  106;  Chicago  &  E.  I.  R.  Co. 
V.  Crose  (1904)  113  111.  App.  547, 
affirmed  in  (1905)  214  111.  602,  105  Am. 
St.  Rep.  135,  73  N.  E.  865;  Merchants 
Loan  &  T.  Co.  v.  Boucher  (1904)  115 
111.  App.  101;  Chicago  Folding  Box 
Co.  V.  Schallawitz  (1905)  118  111.  App. 
S ;  Upthegrove  v.  Chicago  G.  W.  R.  Co. 
(1910)  154  111.  App.  460;  Smith  v. 
Stover  Mfg.  Co.  (1917)  205  111.  App. 
169. 

Indiana. — Lake  Erie  &  W.  R.  Co.  v. 
Hugg  (1892)  132  Ind.  168,  31  N.  E. 
564;  Thrawley  v.  State  (1899)  153  Ind. 
375,  55  N.  E.  95;  Chicago,  St  L.  &  P. 
H.  Co.  V.  Champion  (1892)  —  Ind.  — , 
23  L.R.A.  861,  32  N.  E.  874;  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Champion  (1893) 
9  Ind.  App.  510,  53  Am.  St.  Rep.  358, 
36  N.  E.  221,  37  N.  E.  21;  La  Porte 
Carriage  Co.  v.  SuUender  (1904)  — 
Ind.  App.  — ,  71  N.  E.  922;  Vandalia 
R.  Co.  V.  Duling  (1915)  60  Ind.  App. 
332,  109  N.  E.  70. 

Iowa. — ^Brooke  v.  Chicago,  R.  I.  &  P. 

R.  Co.  (1890)  81  Iowa,  504,  47  N.  W. 

74 ;  Burg  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(1894)  90  Iowa,  106,  48  Am.  St.  Rep. 

419,  57  N.  W.  680;  Chicago  Teleph. 

Supply  Co.  v.  Marne  &  E.  Teleph.  Co. 

(1907)  134  Iowa,  252,  111  N.  W.  935; 

Tackman  v.  Brotherhood  of  American 

Teoman  (1906)  132  Iowa,  64,  8  L.R.A. 

(N.S.)   974,  106  N.  W.  850;  State  v. 

Nowells  (1907)   135  Iowa,  58,  109  N. 

W.  1016;  Scott  V.  Homesteaders  (1910) 

149  Iowa,  541,  129  N.  W.  310;  State  v. 


Sorenson  (1912)  157  Iowa,  534,  138 
N.  W.  411. 

Kanaasw — ^Missouri  P.  R.  Co.  v.  Mof- 
fatt  (1896)  56  Kan.  667,  44  Pac.  607, 
11  Am.  ,Neg.  Cas.  554;  Johnson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1909)  80 
Kan.  456,  103  Pac.  90. 

Louisiana.  —  Seibert  v.  McManus 
(1901)  104  La.  404,  29  So.  108. 

Maryland.— Hooker  v.  State  (1903) 
98  Md.  145,  56  Atl.  390,  1  Ann.  Cas. 
644;  Security  Cement  &  Lime  Co.  v. 
Bowers  (1914)  124  Md.  11,  91  Atl.  834; 
Newkirk  v.  State  (1919)  —  Md.  — ,  106 
Atl.  694. 

Ma88achu8ett&  —  Hawks  v.  Charle- 
mont  (1872)  110  Mass.  110;  Com.  v. 
Piper  (1876)  120  Mass.  185;  Field  v. 
Gowdy  (1908)  199  Mass.  568, 19  L.R.A. 
(N.S.)  236,  85  N.  E.  884. 

Michigan.  —  Klanowski  v.  Grand 
Trunk  R.  Co.  (1887)  64  Mich.  279,  31 
N.  W.  275;  People  v.  Auerbach  (1913) 
176  Mich.  23,  141  N.  W.  869,  Ann.  Cas. 
1915B,  537. 

Missouri.  —  Riggs  v.  Metropolitan 
Street  R.  Co.  (1908)  216  Mo.  304,  115 
S.  W.  969;  State  v.  Bass  (1913)  251 
Mo.  107,  157  S.  W.  782;  Holzemer  v. 
Metropolitan  Street  R.  Co.  (1914)  261 
Mo.  379,  169  S.  W.  102 ;  Burton  v.  Chi- 
cago &  A.  R.  Co.  (1914)  176  Mo.  App. 
14,  162  S.  W.  1064;  Wells  v.  Lusk 
(1915)  188  Mo.  App.  63, 173  S.  W.  750; 
Owen  V.  Delano  (1917)  —  Mo.  App. 
— ,  194  S.  W.  756;  Griggs  v.  Dunham 
(1918)  —  Mo.  App.  — ,  204  S.  W.  573. 

Nebraska.— Davis  v.  State  (1897)  51 
Neb.  301,  70  N.  W.  984;  Clarence  v. 
State  (1910)  86  Neb.  210,  125  N.  W. 
540. 

New  Mexico.— State  v.  Ortiz  (1919) 
—  N.  M.  — ,  180  Pac.  284. 

New  York. — ^Re  West  Farms  Road 
(1905)  47  Misc.  216,  95  N.  Y.  Supp. 
894;  People  v.  Fiori  (1908)  123  App, 
Div.  174,  108  N.  Y.  Supp.  416,  22  N.  Y. 
Crim.  Rep.  77. 

Ohio.— Smith  v.  State  (1853)  2  Ohio 
St.  511 ;  Baltimore  &  O.  R.  Co.  v.  Fouts 
(1913)  88  Ohio  St.  305,  104  N.  E.  544, 
Ann.  Cas.  1915A,  1256. 

Oklahoma.  —  Gibbons  v.  Territory 
(1911)  5  Okla.  Crim.  Rep.  212, 115  Pac. 
129. 

Oregon.— State  v.  Justus  (1883)  11 
Or.  178,  50  Am.  Rep.  470,  8  Pac.  337, 
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6  Am.  Crim.  Rep.  511;  Leonard  v. 
Southern  P.  Co.  (1891)  21  Or.  555,  16 
L.R.A.  221,  28  Pac.  887;  State  v.  Flet- 
cher (1893)  24  Or.  295,  33  Pac.  576; 
KoHLHAGEN  V.  Cabdwell  (reported 
herewith)  ante,  11. 

Rhode  Island.  —  Mitchell  v.  Sayles 
(1907)  28  R.  I.  240,  66  Atl.  574. 

Tennessee. — Byers  v.  Nashville,  C.  & 
St.  L.  R.  Co.  (1895)  94  Tenn.  345,  29 
S.  W.  128;  Fisher  v.  Travelers'  Ins.  Co. 
(1911)  124  Tenn.  450,  138  S.  W.  316, 
Ann.  Cas.  1912D,  1246. 

Texaa  —  Krueger  v.  Brenhan  Fur- 
niture Mfg.  Co.  (1905)  38  Tex.  Civ. 
App.  398,  85  S.  W.  1156;  Houston  &  T. 
C.  R.  Co.  v.  Ramsey  (1906)  43  Tex. 
Civ.  App.  603,  97  S.  W.  1067;  Missouri, 
K.  &  T.  R.  Co.  v.  Dunbar  (1908)  49 
Tex.  Civ.  App.  12,  108  S.  W.  500 ;  Free- 
man V.  Moreman  (1912)  •. —  Tex.  Civ. 
App.  — ,  146  S.  W.  1045;  Kansas  City, 
M.  &  O.  R.  Co.  V.  Hall  (1912)  —  Tex. 
Civ.  App.  — ,  152  S.  W.  445;  Texas  & 
P.  R.  Co.  V.  Graham  (1915)  —  Tex. 
Civ.  App.  — ,  174  S.  W.  297 ;  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Yantis  (1916)  — 
Tex.  Civ.  App.  — ,  185  S.  W.  969;  Ames 
Portable  Silo  &  Lumber  Co.  v.  Gill 
(1916)  —  Tex.  Civ.  App.  — ,  190  S.  W. 
1130;  Baker  v.  Loftin  (1917)  —  Tex. 
Civ.  App.  — ,  198  S.  W.  159;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Whitfield  (1918)  — 
Tex.  Civ.  App.  — ,  206  S.  W.  380; 
Clark  V.  State  (1897)  88  Tex.  Crim. 
Rep.  30,  40  S.  W.  992 ;  Schauer  v.  State 
(1900)  —  Tex.  Crim.  Rep.  — ,  60  S.  W. 
249;  Rupe  v.  State  (1901)  42  Tex. 
Crim.  Rep.  477,  61  S.  W.  929;  Morton 
V.  State  (1902)  —  Tex.  Crim.  Rep.  — , 
71  S.  W.  281;  Brown  v.  State  (1911) 
74  Tex.  Crim.  Rep.  356,  169  S.  W.  437; 
Reagan  v.  State  (1919)  —  Tex.  Crim. 
Rep.  — ,  208  S.  W.  523. 

Utah.  —  Hayes  v.  Southern  P.  Co. 
(1898)  17  Utah,  99,  53  Pac.  1001,  4  Am. 
Neg.  Rep.  730;  Konold  v.  Rio  Grande 
Western  R.  Co.  (1900)  21  Utah,  379, 
81  Am.  St.  Rep.  693,  60  Pac.  1021. 

Vermont. — Hardwick  Sav.  Bank  &  T. 
Co.  V.  Drenan  (1900)  72  Vt.  438,  48 
Atl.  645;  Thayer  v.  Glynn  (1919)  — 
Vt.  — ,  106  Atl.  834. 

Virginia.— Richards  v.  Com.  (1908) 
107  Va.  881,  59  S.  E.  1104. 

Washington.  —  Rowe  v.  Northport 
Smelting  &  Ref.  Co.  (1904)  35  Wash. 


101,  76  Pac.  529;  Lasityr  v.  Olympia 
(1911)  61  Wash.  651,  112  Pac.  752; 
Amsbary  v.  Grays  Harbor  R.  &  Light 
Co.  (reported  herewith)  ante,  1. 

West  Virginia.  —  McClain  v.  Mari- 
etta  Torpedo  Co.  (1919)  —  W.  Va.  —, 
100  S.  E.  87. 

Wisconsin. — Zimmer  v.  Fox  River 
Valley  Electric  R.  Co.  (1905)  123  Wis. 
643,  101  N.  W.  1099 ;  Wilson  v.  Chippe- 
wa  Valley  Electric  R.  Co.  (1908)  135 
Wis.  18,  114  N.  W.  462,  rehearing  de- 
nied in  (1908)  135  Wis.  23,  115  N.  W. 
330. 

The  general  rule  above  stated  is  also 
indirectly  supported  by  the  cases 
which,  without  announcing  the  rule» 
admit  evidence  of  experiments,  or  per- 
mit them  to  be  performed,  where  the 
attendant  conditions  are  substantially 
similar. 

United  States.  —  Columbus  Constr. 
Co.  V.  Crane  Co.  (1900)  40  C.  C.  A.  35, 
98  Fed.  946. 

Arkansas.  —  Bona  v.  S.  R.  Thomas 
Auto  Co.  (1919)  —  Ark.  — ,  208  S.  W. 
306. 

California.— People  v.  Clark  (1890) 
84  Cal.  573,  24  Pac.  313. 

Colorado.  —  Van  Wyk  v.  People 
(1908)  45  Colo.  1,  99  Pac.  1009. 

Georgia. — Standard  Oil  Co.  v.  Rea- 
gan (1914)  15  Ga.  App.  571,  84  S.  E. 
69,  8  N.  C.  C.  A.  209. 

Illinois.  —  Pennsylvania  Coal  Co.  v. 
Kelly  (1895)  156  111.  9,  40  N.  E.  938; 
Elgin,  J.  &  E.  R.  Co.  v.  Reese  (1897) 
70  111.  App.  463;  Burt  v.  Garden  City 
Sand  Co.  (1908)  141  111.  App.  603,  af- 
firmed in  (1908)  237  111.  473,  86  N.  E. 
1055;  Mueller  Bros.  Art  &  Mfg.  Co.  v. 
Fulton  Street  Wholesale  Market  Co. 
(1913)  181  111.  App.  685;  First  Nat. 
Bank  v.  Heeb  (1914)  188  111.  App.  194; 
Fippinger  v.  Glos  (1914)  190  111.  App. 
238;  Emerson  v.  Chicago  City  R.  Co. 
(1917)  208  111.  App.  412. 

Indiana.  —  Hagee  v.  Grossman 
(1869)  31  Ind.  223. 

Iowa. — Kimball  Bros.  Co.  v.  Citizens 
Gas  &  E.  Co.  (1908)  141  Iowa,  632,  118 
N.  W.  891. 

Kansas.— State  v.  Asbell  (1896)  57 

Kan.  398,  46  Pac.  770;  State  v.  Schneck 

(1911)    85   Kan.   334,   116   Pac.   823; 

State  V.  King  (1917)  102  Kan.  155,  169 

Pac.  557. 
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Kentucky.  —  Lanffdon-Creasy  Co.  v. 
Rouse  (1903)  139  Ky.  647,  72  S.  W. 
1113,  Ann.  Cas.  1912B,  292;  Mann  v. 
Reynolds  (1912)  150  Ky.  313, 150  S.  W. 
329;  Mansfield  v.  Com.  (1915)  163  Ky. 
488,  174  S.  W.  16;  Smith  v.  Middles- 
boro  Electric  Co.  (1916)  164  Ky.  46, 
174  S.  W.  773,  Ann.  Cas.  1917A,  1164. 
.  Loiii8laiia.---Spurlock  v.  Shreveport 
Traction  Co.  (1906)  118  La.  1,  42  So. 
675. 

Maryland.  —  Gambrill  v.  Schooley 
(1902)  96  Md.  260,  63  L.R.A.  427,  52 
AtL500. 

Massachusetts  —  Eidt  v.  Cutter 
(1879)  127  Mass.  522;  Boston  Woven 
Hose  &  Rubber  Co.  v.  Kendall  (1901) 
178  Mass.  232,  51  L.R.A.  781,  86  Am. 
St.  Rep.  478,  59  N.  E.  657,  9  Am.  Neg. 
Rep.  496;  Baker  v.  Harrington  (1907) 
196  Mass.  339,  82  N.  E.  33;  Com.  v* 
Buxton  (1910)  205  Mass.  49,  91  N.  E. 
128;  Nelson  v.  Old  Colony  Street  R.  Co. 
(1911)   208  Mass.  159,  94  N.  E,  313. 

Michigan.  —  People  v.  Morrigan 
(1874)  29  Mich.  5;  National  Cash  Reg- 
ister Co.  V.  Blumenthal  (1891)  85 
Mich.  464,  48  N.  W.  622! 

Minnesota.  —  Beckett  v.  Northwest- 
em  Masonic  Aid  Asso.  (1897)  67 
Minn.  298,  69  N;  W.  923 ;  Moehlenbrock 
V.  Parke,  D.  &  Co.  (1918)  141  Minn. 
164,  169  N.  W.  541. 

Mississippi. — Harrison  v.  Southern 
R.  Co.  (1908)  93  Miss.  40,  46  So.  408. 

Ndiraska*— Lillie  v.  State  (1904)  72 
Neb.  228,  100  N.  W.  316. 

New  Hampshire.— Whitcher  v.  Bos- 
ton &  M.  R.  Co.  (1899)  70  N.  H.  242,  46 
Atl.  740;  Healey  v.  Bartlett  (1904)  73 
N.  H.  110,  59  Atl.  617,  6  Ann.  Cas.  413. 

New  YoriK,— Gilbert  v.  Third  Ave.  R. 
Co.  (1887)  22  Jones  &  S.  270,  8  N.  Y. 
S.  R.  162 ;  Green  v.  Long  Island  R.  Co. 
(1909)  131  App.  Div.  277,  115  N.  Y. 
Supp.  590. 

NcHTth  Carolina.  —  Otey  v.  Hoyt 
(1864)  47  N.  C.  (2  Jones,  L.)  Coxi 
V.  Norfolk  &  C.  R.  Co.  (1900)  126  N.  C. 
103,  35  S.  E.  237;  Arrowood  v.  South 
Carolina  &  G.  Extension  R.  Co.  (1900) 
126  N.  C.  629,  36  S.  E.  151;  State  v. 
Plyler  (1910)  163  N.  C.  680,  69  S.  E. 
269. 

Ohio.  —  Schweinfurth  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  (1899)  60  Ohio 
St.  215,  54  N.  E.  89. 


Oregon.  —  Hinkel  v.  Oregon  Chair 
Co.  (1916)  80  Or.  404,  156  Pac.  438,  af- 
firmed  on  rehearing  in  (1916)  80  Or. 
407,  157  Pac.  789. 

Pennsylvania.  —  Sullivan  v.  Com. 
(1880)  93  Pa.  284;  Thomas,  Roberts, 
Stevenson  Co.  v.  Philadelphia  &  R.  R. 
Co.  (1917)  256  Pa.  549,  100  Atl.  998. 

Rhode  Island.— Cheetham  v.  Union 
R.  Co.  (1904)  26  R.  I.  279,  58  Atl.  881, 
17  Am.  Neg.  Rep.  868. 

Tennessee.— Boyd  v.  State  (1884)  14 
Lea,  161;  Hughes  v.  State  (1912)  126 
Tenn.  40,  148  S.  W.  643,  Ann.  Cas. 
1913D,  1262. 

Texas. — Olivaras  v.  San  Antonio  & 
A.  Pass.  R.  Co.  (1903)  —  Tex.  Civ. 
App.  — ,  77  S.  W.  981 ;  Wilson  v.  State 
(1896)  —  Tex.  Crira.  Rep.  — ,  36  S.  W. 
587;  Hodge  v.  State  (1910)  60  Tex. 
Crim.  Rep.  157,  131  S.  W.  577;  Streight 
V.  State  (1911)  62  Tex.  Crim..Rep.  453, 
138  S.  W.  742;  Mason  v.  State  (1919) 
—  Tex.  Crim.  Rep.  — ,  211  S.  W. 
593. 

Utah.— Young  v.  Clark  (1897)  16 
Utah,  42,  50  Pac.  832,  3  Am.  Neg.  Rep. 
315;  Palmer  v.  Oregon  Short  Line  R. 
Co.  (1908)  34  Utah,  466,  98  Pac.  689, 
16  Ann.  Cas.  229. 

Vermont^-State  v.  Flint  (1888)  60 
Vt.  304,  14  Atl.  178. 

Wisconsin.— Pollock  v.  State  (1908) 
136  Wis.  136,  116  N.  W.  851. 

And  see  also  the  following  cases 
which,  without  stating  the  rule,  vir- 
tually apply  it  by  excluding  evidence 
of  experiments  on  the  ground  of  dis- 
similarity of  conditions: 

Alahama.-^Tesney  v.  State  (1884) 
77  Ala.  33;  Miller  v.  State  (1894)  107 
Ala.  40,  19  So.  37;  Evans  v.  State 
(189§)  109  Ala.  11,  19  So.  585;  Ala^ 
bama  G.  S.  R.  Co.  v.  Collier  (1896) 
112  Ala.  681,  14  So.  327;  Alabama  6. 
S.  R.  Co.  V.  Burgess  (1896)  114  Ala. 
587,  22  So.  169,  2  Am.  Neg.  Rep.  483; 
Mayer  v.  Thompson-Hutehinson  Bldg. 
Co.  (1897)  116  Ala.  684,  22  So.  859,  S 
Am.  Neg.  Rep.  613 ;  Decatur  Car  Wheel 
&  Mfg.  Co.  V.  Mehaffey  (1900)  128  Ala. 
242,  29  So.  646;  Sherrill  v.  State 
(1902)  138  Ala.  3,  35  So.  129;  Butler 
V.  State  (1917)  —  Ala.  App.  — ,  77  So. 
70. 

California^  —  People  v.  Brotherton 
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(1874)  47  Cal.  388;  People  v.  Solani 
(1907)  6  Cal.  App.  103,  91  Pac.  654. 

Colorado.— Daniels  v.  Stock  (1913) 
23  Colo.  App.  529,  130  Pac.  1031. 

Delaware. — Price  v.  Charles  Warner 
Co.   (1899)   1  Penn.  462,  42  Atl.  699. 

Florida. — ^Lawrence  v.  State  (1903) 
45  Fla.  42,  34  So.  87;  Spires  v.  State 
(1905)  50  Fla.  121,  39  So.  181,  7  Ann. 
Cas.  214;  Reid  v.  State  (1914)  68  Fla. 
105,  66  So.  725. 

Illinois. — Chicago  &  A.  R.  Co.  v. 
Logue  (1893)  47  III.  App.  292;  El- 
gin, A.  &  S.  Traction  Co.  v.  Wilson 
(1905)  120  111.  App.  371,  affirmed  in 
(1905)  217  111.  47,  75  N.  E.  436,  19  Am. 
Neg.  Rep.  145. 

Indiana. — ^Ramsey  v.  Rushville  &  M. 
Gravel  Road  Co.  ( 1882)  81  Ind.  394. 

Iowa.  —  Huggard  v.  Gllucose  Sugar 
Ref.  Co.  (1906)  132  Iowa,  724,  109 
N.  W.  475. 

Kansas.  —  Wingfield  v.  McClintock 
(1911)  85  Kan.  207,  113  Pac.  394. 

Kentucky. — LouisvHle  R.  Co.  v.  Hos- 
kins  (1905)  28  Ky.  L.  Rep.  124,  88  S. 
W.  1087. 

Massachusetts.  —  Com.  v.  Tucker 
(1905)  189  Mass.  457,  7  L.R.A.(N.S.) 
1056,  76  N.  E.  127;  Thornhill  v.  Car- 
penter-Morton Co.  (1915)  220  Mass. 
593,  108  N.  E.  474. 

Michigan.  —  Kinney  v.  Folkerts 
(1891)  84  Mich.  616,  48  N.  W.  283; 
People  V.  Slack  (1892)  90  Mich.  448, 
51    N.    W.    533;    People   v.    Gotshall 

(1900)  123  Mich.  474,  82  N.  W.  274, 18 
Am.  Crim.  Rep.  630;  O'Dea  v.  Michigan 
C.  R.  Co.  (1906)  142  Mich,  265,  105  N. 
W.  746. 

Minnesota.    —    Thiol    v.    Kennedy 

(1901)  82  Minn.  142,  84  N.  W.  657; 
Winters  v.  Minneapolis  &  St.  L.  R.  Co. 
(1915)  131  Minn.  181,  154  N.  W.  964. 

Missouri.— Graney  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  (1897)  140  Mo.  89,  38 
L.R.A.  633,  41  S.  W.  246,  affirming  on 
rehearing  in  (1897)  —  Mo.  — ,  38  S. 
W.  969,  1  Am.  Neg.  Rep.  290. 

New  Hampshire.  —  Beckley  v.  Alex- 
ander (1914)  77  N.  H.  255,  9<^  Atl.  878, 

New  York. — Interboro  Brewing  Co. 
V.  Independent  Consumers  Ice  Co. 
(1915)  93  Misc.  24,  156  N.  Y.  Supp. 
416. 

Virginia.— Going  v.  Norfolk  &  W.  R. 
Co.  (1916)  119  Va.  543,  89  S.  E.  914. 


Causal  conditions  and  circumstances 
must  first  be  shown  to  have  been  sub- 
stantially reproduced  at  the  experi- 
ment. Riggs  V.  Metropolitan  Street  R. 
Ct>.  (1909)  216  Mo.  304,  115  S.  W.  969. 

Such  a  similarity  of  conditions  must 
be  made  to  appear  as  will  insure  a 
reasonably  just  and  accurate  compari- 
son. Rowe  V.  Northport  Smelting  &. 
Ref.  Co.  (1904)  35  Wash.  101,  76  Pac. 
529. 

In  Vandalia  R.  Co.  v.  Duling  (1915) 
60  Ind.  App.  332,  109  N.  E.  70,  it  is 
said :  'In  order  that  evidence  of  such 
a  character  may  be  admissible,  it  is 
not  essential  that  the  conditions  be 
exactly  reproduced  in  all  their  details. 
If  so  reproduced,  credible  evidence  of 
an  experiment  and  its  result  would 
amount  to  demonstration,  and  would 
be  conclusive  on  the  issue  involved. 
It  is  sufficient  if  the  conditions  under 
which  the  experiment  was  made  are 
shown  to  have  been  substantially  the 
same  as  those  that  existed  in  the  trans- 
action being  investigated.  If  substan- 
tially the  same,  any  departure  goes  to 
the  weight  rather  than  to  the  admissi- 
bility of  the  evidence." 

In  Sonoma  County  v.  Stofen  (1899) 
125  Cal.  32,  57  Pac.  681,  it  is  said; 
''Experimental  evidence  in  corrobora- 
tion or  disproof  depends  for  its  value 
upon  the  fact  that  the  experiment  has 
been  made  when  the  conditions  affect- 
ing the  result  are,  as  near  as  may  he, 
identical  with  those  existing  at  the 
time  of  and  operating  to  produce  the 
particular  effect.  An  absolute  iden- 
tity is,  of  course,  impossible,  but  a  sub- 
stantial identity  must  exist  to  give  the 
evidence  value.  But  this  identity  need 
not  extend  to  her  be  shown  to  exist  as 
to  conditions  which  could  have  had  no 
causal  operation  upon  the  result." 

The  rule  requires  only  substantial 
likeness.  The  fact  that  the  evidence 
fails  to  show  an  entire  likeness  of  cir-^ 
cumstances  in  every  respect  will  not, 
in  all  cases,  render  evidence  of  an 
experiment  incompetent.  If  there  be  a 
general  similarity,  the  lack  of  likeness 
in  minor  features  goes  to  the  weight 
of  the  evidence,  and  not  to  its  admis- 
sibility. State  V.  Nowells  (1907)  135 
Iowa,  53,  109  N.  W.  1016. 
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b.  Exient  of  permissible  dieeimilarUy. 

The  measure  of  the  permissible  ex- 
tent of  variation  of  the  conditions  of 
the  experiment  from  those  of  the  oe-^ 
currence,  as  stated  by  the  courts,  is 
whether  such  variation  is  liable  to 
confuse  or  mislead  the  jury.    See 

California. — People  v.  Woon  Tuck 
Wo  (1898)  120  Cal.  294,  52  Pac.  833; 
People  V.  Phelan  (18e9)  123  Cal.  551, 
56  Pac.  424. 

Flwida:— Hisler  v.  State  (1906)  52 
Fla.  30,  42  So.  692;  Martin  v.  State 
(1914)  68  Fla.  18,  66  So.  139. 

Georgia.— Hicks  v.  State  (1916)  146 
Ga.  221,  91  S.  E.  57;  Atlanta  &  W.  P. 
R.  Co.  V.  Hudson  (1907)  2  Ga.  App. 
352,  58  S.  E.  500. 

Illinoia — Chicago  City  R.  Co.  v. 
Brecher  (1904)  112  111.  App.  106. 

Indiana.— Chicago,  St.  L.  &  P.  R.  Co. 
v.  Champion  (1892)  —  Ind.  — ,  23 
L.R.A.  861,  32  N.  E.  874. 

Iowa. — ^Burg  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1894)  90  Iowa,  106,  48  Am.  St. 
Rep.  419,  67  N.  E.  680;  Scott  v.  Home- 
steaders (1910)  149  Iowa,  541,  129 
N.  W.  310. 

Maasachuaetts.  •^—  Dow  v.  Bulfinch 
(1906)  192  Mass.  281,  78  N.  E.  416. 

New  Hampshire, — Healey  v.  Bart- 
lett  (1904)  73  N.  H.  110,  59  Atl.  617,  6 
Ann.  Cas.  413. 

New  York.— People  v.  Fiori  (1908) 
123  App.  Div.  174,  108  N.  Y.  Supp. 
416. 

Oklahoma.  —  Gibbons  v.  Territory 
(1911)  5  Okla.  Crim,  Rep.  212,  115 
Pac.  129. 

Oregon. — Kohlhagbn  v.  Cardwell 
(reported  herewith)  ante,  11. 

Texas.  —  Clark  v.  State  (1897)  38 
Tex.  Crim.  Rep.  30,  40  S.  W.  992.  Oli- 
varas  v.  San  Antonio  &  A.  P.  R.  Co. 
(1903)  —  Tex.  Civ.  App.  — ,  77  S.  W. 
981. 

Wiaeonsiiu  —  Zimmer  v.  Fox  River 
Valley  Electric  R.  Co.  (1905)  123  Wis. 
643,  101  N.  W.  1099;  Harper  v.  Hol- 
comb  (1911)  146  Wis.  183,  130  N.  W. 
1128., 

Thus,  in  Hisler  v.  State  (1906)  52 
FIa«  30,  42  So.  692,  the  court  said  that 
''evidence  of  this  kind  should  be  re- 
ceived with  caution  and  only  be  ad- 
mitted when  it  is  obviou6  to  the  court 
from  the  nature  of  the  experiments 


that  the  jury  will  be  enlightened  rath- 
er than  confused.  In  many  instances, 
a  slight  change  in  the  conditions  un- 
der which  the  experiment  is  made  will 
so  distort  the  result  as  to  wholly  de- 
stroy its  value  as  evidence,  and  make  it 
harmful  rather  than  helpful." 

It  has  been  held  immaterial  that  the 
variations  in  the  conditions  are  more 
favorable  to  the  other  party.  Halver- 
son  V.  Seattle  Electric  Co.  (1904)  36 
Wash.  600,  77  Pac.  1058. 

But  for  an  implication  to  the  con- 
trary, see  Elgin,  A.  &  S.  Traction  Co. 
V.  Wilson  (1905)  120  111.  App.  371. 

Whether  it  has  a  tendency  to  aid 
rather  than  to  confuse  the  jury  is  not 
a  question  of  law,  but  one  of  fact;  so 
the  question  raised  by  an  exception  to 
the  admission  of  such  evidence  is 
whether  It  was  relevant  to  any  issue 
in  the  case,  not  whether  it  would  be 
likely  to  aid  or  confuse  the  jury. 
Healey  v.  Bartlett  (1904)  73  N.  H.  110, 
59  Atl.  617,  6  Ann.  Cas.  413. 

If  made  under  changed  conditions, 
or  in  such  circumstances  that  the  ex- 
periments might  be  worthless  or  mis- 
leading, an  objection  to  the  testimony 
should  specify  these  grounds  of  objec- 
tion; and  the  mere  objection  to  the 
evidence  that  it  relates  to  an  experi- 
ment not  made  in  the  presence  of  the 
accused  is  insufficient.  Hicks  v.  State 
(1916)  146  Ga.  221,  91  S.  E.  57. 

Accordingly,  the  degree  of  similar- 
ity essential  to  the  admissibility  of  evi- 
dence of  an  experiment  will  depend 
somewhat  upon  the  purpose  for  which 
such  evidence  is  sought  to  be  intro- 
duced. A  greater  amount  of  latitude 
is  permitted  where  the  evidence  is  of- 
fered in  rebuttal  of  evidence  of  experi- 
ments given  on  behalf  of  the  other 
party.  Thus,  in  Illinois  C.  R.  Co.  v.^ 
Burns  (1889)  32  111.  App.  196,  an  ac- 
tion brought  to  recover  damages  fot 
the  killing  of  plaintilTs  horsoA  by  de- 
fendant's railroad  train,  where,  as  a 
part  of  the  evidence  for  the  defense, 
defendant  had  given  the  result  of  cer* 
tain  experiments  made  by  placing  a 
train  in  the  position,  as  nearly  as 
possible,  of  the  one  causing  the  injury, 
and  detailing  to  the  jtiry  the  opinion 
of  those  taking  part  therein  as  to  how 
far  away  at  certain  points  upon  the 
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track  the  horses  could  probably  have 
been  seen  from  the  engine,  it  was 
held  that  there  was  no  such  abuse  of 
discretion  on  the  part  of  the  trial  court 
as  to  call  for  interference,  in  permit- 
ting plaintiff  to  prove  in  rebuttal  the 
result  of  an  experiment  made  by  him- 
self an-d  others,  after  defendant's  evi- 
dence upon  the  subject  had  been  given, 
in  which  they  had  placed  a  man  on  a 
ladder  in  the  track,  intending  thereby 
to  raise  his  head  to  the  same  height 
as  though  he  was  standing  in  the  cab 
of  a  locomotive,  and  then  placing  oth- 
ers in  the  ditch  at  a  point  where  it  was 
claimed  the  horses  were,  and  giving  to 
the  jury  the  result  of  such  observa- 
tions, the  court  saying :  "In  so  far  as 
the  experiments  made  failed  to  comply 
with  the  true  condition  of  things  at  the 
time  of  the  accident,  the  results  ob- 
tained would  not  be  as  satisfactory 
and  convincing  to  the  jury  as  when 
all  the  conditions  of  the  experiment 
were  precisely  like  those  existing  at 
the  time  of  the  accident,  and  the  jury 
should  and  doubtless  did  make  allow- 
ance for  these  imperfect  conditions. 
But  to  say  that  appellant  may  place  an 
engine  at  a  given  point,  and  permit  an 
engineer  standing  thereon  to  state  to 
the  jury  at  what  distance  horses  at  the 
side  of  the  track  could  be  observed, 
and  deny  to  appellee  the  right  to  show 
the  result  of  experiments  made  by 
himself  or  his  witnesses,  because  he 
cannot  place  an  engine  at  the  point 
of  observation,  but  is  compelled  to  use 
something  else  to  bring  his  line  of 
vision  as  nearly  as  may  be  to  the  place 
the  engineer  would  occupy,  would  not 
be  in  accordance  with  reason  or  jus- 
tice." 

So  also,  dissimilarity  between  the 
conditions  of  the  experiment  and 
those  of  the  occurrence  under  investi- 
gation is  not  necessarily  objectionable, 
where  the  evidence  is  introduced  not 
for  the  purpose  of  showing  how  the 
event  took  place,  but  as  showing  the 
qualification  of  witnesses  to  give  an 
opinion  as  to  how  the  event  took  place. 
Thus,  in  People  v.  Thompson  (1899) 
122  Mich.  411,  81  N.  W.  344,  a  prose- 
cution for  manslaughter  against  an 
engineer  alleged  to  have  negligently 
left  unattended   a   boiler   which   ex- 


ploded, killing  a  number  of  persons,  it 
was  held  that  evidence  was  properly 
admitted  of  the  results  of  experiments 
made  to,  ascertain  within  what  time 
a  given  pressure  of  steam  could  be 
raised  in  a  boiler  by  the  use  of  oil  as 
fuel,  where  the  record  did  not  show 
that  it  was  contended  or  argued  that 
because  steam  could,  by  the  use  of  oil 
as  fuel  under  one  boiler,  be  raised  in  a 
given  time,  therefore  it  would  have 
a  like  effect  under  the  boiler  which 
was  in  charge  of  defendant,  but  it 
appeared  that  the  result  of  the  experi- 
ments was  given  as  showing  the  quali- 
fications of  the  witnesses  who  testified 
as  to  the  probable  effect  of  the  firing 
of  the  boiler  in  question,  in  the  manner 
in  which  it  was  fired. 

The  fact  that  the  attention  of  the 
person  making  the  test  is  especially 
directed  to  the  subject  of  the  test  may 
constitute  a  variance  in  the  condition. 
See  Ord  v.  Nash  (1897)  50  Neb.  385, 
69  N.  W.  964,  1  Am.  Neg.  Rep.  110. 

c.  Beview  in  appellate  court,- 

The  similarity  of  circumstances  and 
conditions  goes  to  the  admissibility  of 
the  evidence,  and  must  be  determined 
by  the  court.  Hisler  v.  State  (1906) 
52  Fla.  30,  42  So.  692;  Spires  v.  State 
(1905)  50  Fla.  121,  39  So.  181,  7  Ann. 
Cas.  214. 

The  admission  of  evidence  of  experi- 
ments, or  permitting  them  to  be  per- 
formed in  court,  is  a  matter  peculiarly 
within  the  discretion  of  the  trial  judge, 
and  this  discretion  will  not  be  inter- 
fered with  unless  it  be  apparent  that 
it  has  been  abused. 

Florida.  —  Hisler  v.  State,  supra; 
Martin  v.  State  (1914)  68  Fla.  18,  66 
So.  139. 

Georgia*— Atlanta  &  W.  P.  R.  Co.  v. 
Hudson  (1907)  2  Ga,  App.  352,  58  S. 
E.  500 ;  De  Loath  Mill  Mfg.  Co.  v.  Tut- 
weiler  Coal,  Coke,  &  I.  Co.  (1907)  2  Ga. 
App.  493,  58  S.  E.  790;  Atlanta  &  W. 
P.  R.  Co.  v.  Hudson  (1907)  2  Ga.  App. 
352,  58  S.  E.  500;  Augusta  R.  &, Elec- 
tric Co.  V.  Arthur  (1907)  3  Ga.*App. 
513,  60  S.  E.  213 ;  McClendon  v.  State 
(1910)  7  Ga.  App.  784,  68  S.  E.  331; 
Carolina  Portland  Cement  Co.  v.  Mar- 
shall (1911)  9  Ga.  App.  565,  71  S.  E. 
942. 
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Illinois. — Illinois  C.  R.  Co.  v.  Burns 
(1889)  32  111.  App.  196. 

Indiana. — Vandalia  R.  Co.  v.  Duling 
(1915)  60  Ind.  App.  832,  109  N.  E.  70. 

Iowa.  —  Stott  V.  Homesteaders 
(1910)  149  Iowa,  541,  129  N.  W.  810; 
Huggard  v.  Glucose  Sugar  Ref.  Co. 

(1907)  132  Iowa,  724,  109  N.  W.  475; 
Chicago  Teleph.  Supply  Co.  v.  Marne 
&  E.  Teleph.  Co.  (1907)  134  Iowa,  252, 
111  N.  W.  936;  State  v.  Nowells  (1907) 
135  Iowa,  53,  109  N.  W.  1016;  Boerner 
Fry  Co.  v.  Mucci  (1912)  158  Iowa,  315, 
138  N.  W.  866. 

Massachusetts.  —  Com.  v.  Tucker 

(1905)  189  Mass.  457,  7  L.R.A.(N.S.) 
1056.  76  N.  E.  127;  Dow  v.  Bulfinch 

(1906)  192  Mass.  2gl,  78  N.  E.  416; 
Baker  v.  Harrington  (1907)  196  Mass. 
339,    82    N.    E.    33;    Field   v.    Gowdy 

(1908)  199  Mass.  568,  19  L.R.A.(N.S.) 
236,  85   N.  E.   884;   Com.   v.  Buxton 

(1910)  205  Mass.  49,  91  N.  E.  128; 
Nelson  v.   Old  Colony  Street  R.  Co. 

(1911)  208  Mass.  159,  94  N.  E.  313; 
Thomhill  v.  Carpenter-Morton  Co. 
(1915)  220  Mass.  593,  108  N.  E.  474. 

Michigan.  —  People  v.  Auerbach 
(1913)  176  Mich.  23,  141  N.  W.  869, 
Ann.  Cas.  1915B,  567. 

Minnesota^ — Smith  v.  St.  Paul  City 
R.  Co.  (1884)  32  Minn.  1,  50  Am.  Rep. 
660,  18  N.  W.  827,  4  Am.  Neg.  Rep. 
220;  Thiel  v.  Kennedy  (1901)  82  Minn. 
142,  84  N.  W.  657;  Brown  v.  Douglas 
Lumber  Co.  (1910)  113  Minn.  67,  129 
N.  W.  161;  Winters  v.  Minneapolis  & 
St.  L.  R.  Co.  (1915)  131  Minn.  181,  154 
N.  W.  964;  Huestis  v.  ^tna  L.  Ins.  Co. 
(1913)  131  Minn.  461,  155  N.  W.  643; 
Moehlenbrock  v.  Parke,  D.  &  Co. 
(1918)  141  Minn.  154,  169  N.  W.  541. 

Nebraska.— Ord  v.  Nash  (1897)  50 
Neb.  335,  69  N.  W.  964, 1  Am.  Neg.  Rep. 
110. 

New  Hampshire. — Beckley  v.  Alex- 
ander (1914)  77  N.  H.  255,  90  Atl.  878. 

Oklahoma. — Curtis  &  G.  Co.  v.  Pri- 
by!  (1913)  38  Okla.  511,  49  L.R.A. 
(N.S.)  471,  134  Pac,  71. 

Or^on.  —  Leonard  v.  Southern  P. 
Co.  (1891)  21  Or.  555,  15  L.R.A.  221, 
28  Pac.  887;  KOHLHAGEK  v.  Cardwell 
(reported  herewith)  ante,  11. 

South  Caroiimu — Walker  v.  Colum- 
bia R.  Co.  (1886)  25  S.  C.  141. 

Utah. — ^Konold  v.  Rio  Grande  West- 


ern R.  Co.  (1900)  21  Utah,  879,  81  Am. 
St.  Rep.  698,  60  Pac.  1021. 

Vermont. — Thayer  v.  Glynn  (1919) 
—  Vt.  — ,  106  Atl.  834. 

Washington, — Halverson  v.  Seattle 
Electric  Co.  (1904)  35  Wash.  600,  77 
Pac.  1058;  Lasityr  v.  Olympia  (1911) 
61  Wash.  661,  112  Pac.  752;  Amsbary 
V.  Grays  Harbor  R.  &  Light  Co.  (re- 
ported herewith)  ante,  1. 

West  Virginia. — McClain  v.  Marietta 
Torpedo  Co.  (1919)  —  W.  Va.  — ,  100 
S.  E.  87. 

Wisconsin.  —  Wilson  v.  Chippewa 
Valley  Electric  R.  Co.  (1908)  135  Wis. 
18,  114  N.  W.  462,  rehearing  denied  in 
(1908)  135  Wis.  23,  115  N.  W.  330; 
Harper  v.  Holcomb  (1911)  146  Wis. 
183,  130  N.  W.  1128. 

But  where  such  evidence  is  admit- 
ted over  proper  objection,  and  the  rule 
as  to  similarity  of  circumstances  and 
conditions  attending  the  appearance 
and  the  experiment  does  not  appear  to 
have  been  complied  with  in  admitting 
the  evidence,  the  appellate  court  will 
review  the  ruling,  and  if  error  be 
found  therein,  and  it  does  not  appear 
from  the  whole  record  that  no  harm 
could  have  resulted  to  the  defendant 
from  the  admission  of  such  evidence, 
the  error  may  cause  a  reversal  of  the 
judgment.  Hisler  v.  State  (1906)  52 
Fla.  30,  42  So.  692. 

It  is  not  entirely  within  the  discre- 
tion of  the  trial  court  to  admit  or  ex- 
clude such  evidence.  While  it  is 
largely  within  its  discretion  to  deter- 
mine whether  the  testimony  showed 
that  the  experiment  was  made  under 
such  conditions 'as  to  fairly  illustrate 
the  point  in  issue,  yet,  when  it  is 
shown  that  the  conditions  were  essen* 
tially  the  same  in  both  instances,  the 
testimony  should  be  admitted  and  its 
weight  determined  by  the  jury.  Starr 
V.  People  (1900)  28  Colo.  184,  63  Pac. 
299. 

In  Amsbary  v.  Grays  Harbor  R.  & 
Light  Co.  (reported  herewith)  ante, 
1,  it  is  said:  "We  believe  the  au- 
thorities warrant  the  assertion  that, 
while  appellate  courts  will  not  lose 
sight  of  the  general  rule  that  the  ad- 
mission* or  rejection  of  evidence  of  the 
result  of  experiments  is  largely 'dis- 
cretionary in  a  trial  court,  the  exercise 
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of  such  discretion  will,  upon  appeal* 
be  viewed  somewhat  more  critically 
when  such  evidence  is  rejected  than 
when  it  is  received.  This  would  seem 
to  be  80  because  of  the  fact  that  the 
admission  or  rejection  of  such  evi* 
dence,  in  so  many  instances,  has  to  do 
more  with  its  weight  than  with  its 
relevancy,  strictly  speaking.'* 

Where  there  is  some  ground  of  sup- 
port for  the  action  of  the  trial  court 
in  rejecting  evidence  of  the  result  of 
experiments,  its  decision  must  stand. 
Wilson  V.  Chippewa  Valley  Electric  R. 
Co.  (1908)  135  Wis,  18,  114  N.  W.  462, 
115  N.  W.  330. 

The  discretion  of  the  trial  court 
does  not  extend  to  a  refusal  to  hear 
evidence  upon  the  preliminary  ques- 
tion of  similarity  of  conditions.  Ams- 
BARY  V.  Grays  Harbor  R.  &  Light  Co. 
(reported  herewith)   ante,  1. 

There  is  no  error  in  excluding  evi- 
dence of  an  experiment  where  the  mat- 
ter on  which  it  bears  is  of  small  con- 
sequence. Ulrich  V.  People  (1878)  39 
Mich.  245. 

d.  "Dissimilarity   as   affecting   weight   of 

evidence. 

If  the  essential  conditions  under 
which  the  experiment  or  observation  is 
made  are  substantially  the  same  as 
those  of  the  actual  occurrence  which 
is  being  investigated,  any  departure 
or  minor  variation  goes  to  the  weight 
rather  than  the  admissibility  of  the 
evidence. 

California.  —  People  v.  Phelan 
(1899)  123  Cal.  551,  56  Pac.  424. 

Georgia. — Atlanta  &  W.  R.  Co.  v. 
Hudson  (1907)  2  Ga.  App.  352,  58  S.  E. 
500;  Augusta  R.  &  Electric  Co.  v.  Ar- 
thur (1907)  3  Ga.  App.  513,  60  S.  E. 
213;  McClendon  v.  State  (1910)  7  Ga. 
App.   784,   68  S.   E.   331. 

Illinois.— Hauser  v.  People  (1904) 
210  111.  258,  71  N.  E.  416;  People  v. 
Pfanschmidt  (1914)  262  111.  411,  104 
N.  E.  804,  Ann.  Cas.  1915A,  1171. 

Indiana.-^Vandalia  R.  Co.  v.  Duling 
(1915)  60  Ind.  App.  332,  109  N.  E.  70. 

lowa^— State  v.  Nowells  (1907)  135 
Iowa,  63,  109  N.  W.  1016. 

Kansas. — Johnson  v.  Chicagp,  R.  I.  & 
P.  R.  Co.  {1909)  80  Kan.  .456,  103  Pac. 
90. 


Nebraska.— Davis  v.  State  (1897)  51 
Neb.  301,  70  N.  W.  984. 

Texas.— Clark  v.  State  (1897)  38 
Tex.  Crim.  Rep.  30,  40  S,  W.  992;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Yantis  (1916) 

—  Tex.  Civ.  App.  — ,  185  S.  W.  969. 
Vermont.— State  v.  Flint  (1888)  60 

Vt.  304,  14  Atl.  178. 

//.  Applications  of  the  general  rule. 

The  rule  is  an  abstract  rule  only« 
and  its  application  varies  with  the 
particular  circumstances  of  each  case. 
Hence  it  is  deemed  desirable  to  trace 
the  applications  of  the  rule  made  by 
the  court;  and,  for  convenience  in  ref- 
erence, these  have  been  arranged  and 
cross  indexed  with  reference  to  the 
nature  of  the  experiment  and  the 
point  sought  to  be  demonstrated 
thereby. 

Aceident. 

Experiments  to  ascertain  possibil- 
ity of  accidental  discharge  of  gun  or 
pistol,  see  Firearms — possibility  of  ac- 
.  cidental  discharge. 

Experiments  to  determine  whether 
shooting  was  intentional  or  accidental, 
see  Powder  burns  and  marks;  also, 
Shot — scattering  of. 

—  reprodnction  of  eircnaifltaaoMi  of. 

Experiments  to  determine  visibility 
of  approaching  train,  or  of  person  or 
object  on  or  near  track,  see  Visibility. 

In  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.  (1897)  116  Ala.  ^4,  22  So. 
859,  3  Am.  Neg.  Rep.  513,  an  action  for 
injuries  by  one  who  was  struck  by  a 
brick  falling  from  the  cornice  of  a 
building  alleged  to  have  been  improp- 
erly constructed,  it  was  held  error  to 
allow  the  defendant  to  prove  that  one 
or  more  persons  stood  with  safety 
upon  a  cornice  of  the  building,  which 
was  shown  to  have  been  constructed 
similarly  to  the  one  from  which  the 
brick  fell. 

In  Decatur  Car  Wheel  &  Mfg.  Co. 
V.  Mehaffey  (1900)  128  Ala.  242,  29  So. 
646,  an  action  for  the  death  of  one 
who  was  thrown  from  a  hanging  scaf- 
fold, it  was  held  that  the  court  erred 
in  permitting  the  plaintiff  to  introduce 
evidence  of  tests  made  by  certain  wit- 
nesses upon  the  scaffold  two  years 
after  the  alleged  /accident,  for  the 
purpose  of  showing  to  what  extent  the 
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acaffold  could  be  made  to  swing  or 
oscillate,  where  it  appeared  that  at  the 
time  of  such  experimeAt  the  scaffold 
was  not  in  the  same  condition  as  it 
was  at  the  time  of  the  accident,  there 
being  no  braces  upon  it,  whereas 
there  were  such  braees  at  the  time  of 
the  accident,  to  keep  it  steady. 

In  Daniels  v.  Stock  (1918)  28  Colo. 
App.  529,  IdO  Pac.  1031,  an  action  for 
damaires  on  account  of  an  alleged 
wound  between  the  knee  and  ankle, 
which  plaintiff  claimed  to  have  re- 
ceived while  bathing  in  one  of  defend- 
ants' bathtubs  in  their  public  bath- 
house, it  was  held  that  the  trial  court 
did  not  err  in  excluding  the  testimony 
of  a  witness,  and  a  demonstration  of- 
fered to  be  made  by  him  in  a  bathtub, 
for  the  purpose  of  showing  that  it  was 
impossible  for  a  person  to  receive  a 
scratch  in  the  fore  part  of  the  leg  be- 
tween the  knee  and  the  ankle  from  a 
defect  such  as  was  alleged  to  have  ex- 
isted, there  being  no  proof  that  the  tub 
was  exactly  similar  nor  that  the  leg 
of  the  witness  was  sufficiently  the 
same  form  as  that  of  the  plaintiff. 

In  an  action  fer  personal  injuries 
received  while  shoveling:  coal  into  a 
tub,  by  means  of  which  it  was  re- 
moved from  a  vessel,  the  plaintiff 
may  demonstrate  before  the  jury,  with 
a  model  of  the  tub  and  with  small 
pieces  of  coal  and  a  pan,  how  the 
bucket  operated  when  in  use.  Penn- 
sylvania Coal  Co.  V.  Kelly  (1895>  156 
UL  9,  40  N.  E.  938. 

In  Smith  v.  Stover  Mfg.  Co.  (1917) 
205  lU.  App.  169,  an  action  for  inju- 
ries sustained  by  the  tipping  over  of  a 
heavy  piece  of  machinery  while  being 
moved  across  a  bridge  about  10  feet 
longTf  made  of  six  planks  laid  endways, 
in  which  plaintiff  claimed  that  the 
singrle-wheel  dolly  upon  which  the 
front  of  the  machine  was  supported 
bent  down  the  plank  on  whic^  it  rest- 
ed from  4  to  6  inches,  causing  its  end 
to  rise  and  so  to  strike  a  wheel  of  the 
rear  doily  as  it  reached  Hkb  end  of  the 
brid^re,  it  was  held  that  tliere  was  no 
error  in  excluding  testiniony  that, 
while  the  bridge  was  in  the  saine  con- 
dition ae  on  the  day  of  the  aeddent, 
witness  took  a  maehine  exactly  like 
the  one  in  question  and  placed  it  on 


the  bridge  and  took  n^easurements 
as  to  the  depression  caused  thereby, 
since  an  entire  machine  might  be 
placed  on  the  middle  of  the  bridge 
without  causing  so  much  depression 
of  any  single  plank  as  would  the 
weight  of  one  end  of  it  thrown  upon 
a  single  plank. 

In  Chicago  City  R.  Go.  v.  Brecher 
(1904)  112  III.  App.  106,  an  action  to 
recover  damages  for  the  death  of 
plaintiff's  decedent,  occasioned  by  the 
alleged  negligence  of  defendant,  it  ap- 
peared that  the  deceased  was  riding 
on  the  front  footboard  of  an  engine 
when  it  came  to  a  crossing  of  defend- 
ant's tracks,  where,  by  reason  of  the 
unsafe  condition  of  such  tracks  at  the 
crossing,  the  weight  of  the  engine 
caused  them  to  sink  down  so  that  the 
footboard  was  caught  by  some  portion 
of  the  track  and  crossing,  and  was 
thereby  broken,  and  the  deceased  was 
thrown  off  and  killed.  It  was  held 
to  be  error  to  admit  evidence  of  an  ex* 
periment  made  on  the  following  day, 
after  the  crossing  had  been  filled  and 
tamped,  by  running  the  same  engine, 
equipped  with  a  new  footboard  which 
was  of  the  same  height  as  was  the  old 
one,  without  cars  attached,  over  the 
crossing  and  track,  the  speed  of  the 
engine  upon  the  two  occasions  not 
being  the  same,  and  there  being  no 
evidence  that  the  temperature  at  the 
time  of  the  accident  and  of  the  ex- 
periment was  the  same. 

In  Chicago  Folding  Box  Co.  v. 
Schallawitz  (1905)  118  111.  App.  9,  an 
action  for  injuries  sustained  by  the 
starting  up  of  a  printing  press  while 
plaintiff  was  reaching  down  into  it, 
it  was  held  error  to  permit  witnesses 
to  testify  that  on  the  following  morn- 
ing- before  the  power  started  they 
pulled  out  the  brake  and  sat  on  a 
bench,  and  that  tiie  press  started  by 
itself,  as  obviously  the  conditions  at 
the  time  of  the  experiment  were  not 
the  same  as  at  the  time  of  the  accident, 
plaintiff  having  been  in  contact  with 
the  press  when  he  was  hurt,  so  that 
he  might  have  come  in  contact  with 
the  shifter  in  such  a  way  as  to  shift 
the  belt. 

In  Thiol  V.  Kennedy  (1901)  82 
MiniL  142,  84  N.  W.  657,  an  action  to 
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recover  damages  for  personal  injuries 
sustained  by  an  operative  in  a  laundry, 
the  plaintiff  testified  that,  after  she 
had  stopped  a  centrifugal  clothes 
drier  and  put  her  hand  in  it  to  take 
out  the  clothes,  the  drier  started  by 
reason  of  the  belt  slipping  from  the 
loose  to  the  fixed  pulley,  and  that  the 
starting  lever  flew  back  and  hit  her 
in  the  face.  It  was  held  that  there 
was  no  abuse  of  discretion  on  the  part 
of  the  trial  court  in  excluding  evidence 
that,  with  the  clothes-drier  belt  and 
shifting  lever  in  the  same  position  as 
it  was  on  the  day  of  the  accident  and 
with  a  girl  of  the  size  of  the.  plaintiff 
in  the  most  exposed  position,  nearest 
to  the  belt  and  shifting  lever,  standing 
in  the  position  naturally  occupied  by 
a  person  taking  clothes  out  of  the 
drier,  and  in  the  position  the  plaintiff 
said  she  occupied  at  the  time  of  the 
accident,  when  the  lever  was  thrown 
over  it  would  not  come  within  a  foot 
or  foot  and  a  half  of  her  head  or  body, 
inasmuch  as  the  introduction  of  such 
evidence  would  have  tended  to  collat- 
eral issues  as  to  whether  the  girl,  belt, 
and  lever  were  in  the  same  position 
as  they  were  when  the  accident  hap- 
pened, and  as  to  the  fairness  of  the 
experiment. 

In  Emerson  v.  Chicago  City  R.  Co. 
(1917)  203  IlL  App.  412,  an  action  to 
recover  damages  for  injuries  sus- 
tained while  alighting  from  a  street 
car,  it  was  held  that  a  witness  was 
properly  permitted  to  testify  that  right 
after  the  accident  he  put  his  heel  on 
the  step  of  the  car  to  see  if  it  would 
catch  on  the  plate,  as  plaintiff  claimed 
her  injury  had  been  caused,  and  that 
it  did. 

In  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Champion  (1892)  —  Ind.  — ,  23  L.R.A. 
861,. 32  N.  E.  874,  an  action  by  one 
whose  hand,  while  he  was  attempting 
to  make. a  coupling  between  two  cars, 
one  of  which  had  been  ''kicked"  down 
the  track,  was  crushed  through  the 
alleged  negligence  of  the  brakeman  on 
the  moving  car  in  releasing  the  brake 
when  it  was  within  from  6  to  8  inches 
of  the  other  car,  which,  according  to 
the  plaintifTs  theory,  caused  it  to 
spring  or  jump  forward,  it  was  held 
that  it  was  error  to  exclude  evidence 


of  an  experiment  made  upon  the  sid- 
ing on  which  the  accident  took  place, 
by  letting  a  car  of  the  same  kind  as 
the  one  in  use  at  the  time  of  the  injury 
down  upon  the  siding  by  kicking  it  by 
an  engine  from  about  the  same  place 
from  which  the  car  was  kicked  at  the 
time  of  the  accident,  and,  when  it  waft 
within  8  or  10  or  12  inches  of  the  car 
to  which  it  was  to  be  coupled,  letting 
off  the  brake  in  order  to  show  that  the 
car  did  not  increase  its  speed.  The 
court  said:  'The  important  fact 
sought  to  be  established  by  the  ex- 
periment was  whether  or  not  a  car 
moving  at  a  slow  rate  of  speed  down 
a  slight  incline,  with  the  brakes  set, 
would,  when  the  brakes  were  suddenly 
loosed,  jump  or  spring  forward.  If  it 
would  do  so  in  one  instance,  it  would, 
under  ordinary  conditions,  repeat  it 
every  time  the  experiment  was  tried; 
for  it  would  be  the  result  of  the  oper- 
ation of  the  laws  of  motion.  The  rate 
at  which  the  car  was  moving,  the  sud- 
denness with  which  the  brakes  were 
loosened,  the  degree  of  the  inclination 
of  the  track,  might  affect  the  celerity 
of  the  movement,  but  would  not  affect 
the  nature  of  the  movement.  If  the 
question  for  investigation  was  the 
distance  which  it  would  jump,  or  the 
celerity  of  the  movement,  all  these 
things  might  be  important;  but  in  de- 
termining whether  it  would  or  would 
not  jump  they  are  comparatively  unim- 
portant. In  our  opinion,  the  circum- 
stances under  which  the  experiment 
was  made  were  sufficiently  similar  to 
the  facts  surrounding  the  happening 
of  the  accident  to  make  it  admissible 
in  evidence  for  what  it  was  worth, 
and  for  this  error  the  judgment  must 
be  reversed."  But  upon  a  subsequent 
trial  it  was  held  by  the  appellate  court 
in  (1893)  9  Ind.  App.  510,  53  Am.  St. 
Rep.  358,  86  N.  E.  221,  rehear- 
ing denied  in  (1893)  9  Ind.  App. 
526,  58  Am.  St  Rep.  369,  87  N. 
E.  21,  that  there  was  no  error 
in  the  ruling  of  the  trial  court  in  ex- 
cluding evidence  of  such  experiment* 
on  the  ground  that  there  was  no  offer 
to  show  that  the  track  or  ear  was  in 
essentially  the  same  condition,  or 
whether  the  brake  was  tightly  or  loose* 
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ly  set,  or  whether  the  car  was  kicked 
hard  or  easy* 

Evidence  that  within  a  few  days  of 
the  day  on  which  plaintiff^s  buggy 
was  overturned  the  witness,  whiie 
driving  a  sleigh,  in  attempting  to  pass 
the  same  obstruction  in  the  road,  was 
overturned  at  or  near  the  same  place 
where  the  appellant's  buggy  was  over* 
turned,  is  properly  excluded  as  outside 
of  and  foreign  to  the  issue.  Ramsey  v. 
Rushville  &  M.  Gravel  Road  Co.  (1882) 
81  Ind.  394. 

In  Lake  Erie  &  W.  R.  Co.  v.  Mugg 
<1892)  132  Ind.  168,  31  N.  E.  564,  an 
action  for  the  alleged  wrongful  killing 
of  a  railway  brakeman,  in  which  some 
evidence  was  given  of  statements  made 
by  the  deceased  to  the  e£fect  that  at 
the  time  the  injury  occurred  his  boot 
froze  to  the  rail  and  he  was  unable 
to  pull  his  foot  away,  it  was  held  that 
the  evidence  of  a  witness,  who  was 
present  when  the  statement  was 
claimed  to  have  been  made,  that  he 
went  on  the  same  day  and  experiment- 
ed, and  found  that  the  weather  had  the 
same  effect  on  his  boots,  was  properly 
excluded,  the  time  of  day  being  differ- 
ent and  the  conditions  as  to  warmth 
and  moisture  of  the  boot  exposed  not 
being  shown  to  have  been  the  same. 

In  LaPorte  Carriage  Co.  v.  Sullen- 
der  (1904)  —  Ind.  App.  — ,  71  N.  E. 
922,  an  action  for  personal  injuries 
sustained  by  a  person  struck  by  fly- 
ing particles  of  emery  or  metal  thrown 
off  an  emery  belt»  it  was  held  that 
evidence*  offered  for  the  purpose  of 
showing .  that  particles  of  e^ery  or 
metal  would  be  thrown  only  in  the 
direction  in  which  the  belt  was  mov- 
ing, and  that  it  would  not  throw  par- 
otides at  a  right  angle  to  the  belt  in 
the  direction  in  which  plaintiff  was 
standing  when  hurt,  was  properly  ex- 
cluded, since,  in  the  nature  of  things, 
the  amount  and  size  of  particles  and 
the  direction  in  which  and  the  force 
ivith  which  they  would  be  thrown 
Tvould  depend  upon  a  number  of 
things,  such  as  the  character  of  the 
metal  being  polished,  the  manner  in 
which  it  was  held  on  the  belt,  the 
speed  at  which  the  belt  was  running, 
4>r  the  condition  of  the  belt  itself,  no 
attempt  being  made  to  show  that  th^ 


experiments  were  based  on  conditions 
substantially  the  same  as  those  exist- 
ing at  the  time  of  the  injury. 

In  Brooke  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1890)  81  Iowa,  504,  47  N.  W.  74, 
an  action  to  recover  damages  for  per- 
sonal injury  to  plaintiff's  intestate 
while  employed  as  a  brakeman  on  de- 
fendant's railroad,  based  on  the  negli- 
gence of  defendant  in  leaving  a  switch 
in  a  defective  condition,  whereby  the 
decedent's  foot  was  caught  between 
the  rails  while  making  a  coupling  and 
he  was  thrown  down  and  injured,  it 
was  held  that  a  witness  was  properly 
permitted  to  testify  as  to  experiments 
made  by  him  in  placing  his  own  foot 
between  the  rails,  showing  where  the 
foot  would  be  caught  and  where  not, 
the  shoe  that  the  decedent  wore  being 
before  the  jury  and  the  witness  who 
made  the  experiment  b^ng  there,  so 
that  the  relative  sizes  of  the  shoes 
worn  by  each  could  be  known. 

In  Huggard  v.  Glucose  Sugar  Ref. 
Co.  (1906)  132  Iowa,  724,  109  N.  W. 
475,  an  action  to  recover  damages  for 
injuries  received  by  plaintiff  while  in 
defendant's  employ,  due  to  the  fall 
of  a  piece  of  gas  pipe  from  an  upper 
story  through  an  opening  in  the  floor, 
in  which  one  of  the  theories  of  the 
plaintiff  was  that  the  piece  of  pipe  was 
in  or  upon  a  pile  of  bone  dust  upon 
the  third  floor,  and  that  through  the 
vibration  of  the  building  by  wind,  or 
the  operation  of  the  machinery,  it  was 
gradually  moved  toward  the  opening  in 
the  floor  and  fell  through,  it  was  held 
that  there  was  no  abuse  of  discretion 
on  the  part  of  the  trial  court  in  re- 
fusing to  permit  defendant  to  show 
the  results  of  tests  made  by  it  as  to 
the  effect  of  vibrations  upon  a  pile  of 
bone  dust  and  a  piece  of  iron  pipe  for 
the  purpose  of  showing  that  the  pipe 
did  not  fall  in  the  manner  claimed,  as 
the  conditions  of  the  accident  mani- 
festly could  not  be  accurately  repro- 
duced. 

In  Langdon-Creasy  Co.  v.  Rouse 
(1903)  139  Ky.  647,  72  S.  W.  1113,  Ann. 
Cas.  1912B,  292,  an  action  by  an  em- 
ployee against  her  employer  for  injury 
sustained  in  lighting  a  gasolene  lamp, 
it  was  held  that  the  trial  court  prop- 
erly refused  to  allow  a  demonstrat^op 
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before  the  jury  of  the  manner  of  filling 
and  lighting  the  lamp,  it  not  appearing 
that  the  lamp  was  in  the  same  condi- 
tion as  when  the  accident  occurred. 

In  an  action  for  injuries  received 
through  stepping  through  a  hole  cov- 
ered by  a  sack  concealed  with  dust, 
evidence  as  to  experiments  made  to 
show  how  a  bag  covered  with  dust 
would  sag  is  not  competent,  where  the 
hole  over  which  the  bag  was  placed 
was  not  shown  to  be  of  the  same  size 
as  that  through  which  plaintiff 
stepped.  Security  Cement  &  Lime  Co. 
V.  Bowers  (1914)  124  Md.  11,  91  Atl. 
834. 

Evidence  that  experiments  made  aft- 
er the  explosion  of  a  boiler,  with  simi- 
lar machinery  and  with  all  conditions 
similar  except  the  hinge,  did  not  re- 
sult in  an  explosion,  is  admissible  for 
the  purpose  of  showing  that  the  ex- 
plosion was  caused  by  a  defective 
hinge.  Boston  Woven  Hose  &  Rubber 
Co.  V.  Kendall  (1901)  178  Mass.  282, 
51  L.R.A.  781,  86  Am.  St.  Rep.  478,  69 
N.  E.  657,  9  Am.  Neg.  Rep.  496. 

In  an  action  for  persona]  injuries 
sustained  while  working  upon  a  cer- 
tain piece  of  machinery,  there  is  no 
abuse  of  discretion  on  the  part  of  the 
court  in  refusing  to  permit  the  defend- 
ant to  operate  the  machine  in  the  pres- 
ence of  the  jury,  who  were  allowed  to 
examine  the  mill,  it  appearing  that  the 
machine  had  been  altered  considerably 
since  the  time  of  the  accident.  Kinney 
T.  Folkerts  (1891)  84  Mich.  616,  48 
N.  W.  283. 

In  an  action  by  a  brakeman  for  in- 
juries claimed  to  have  been  occasioned 
by  his  alighting  upon  a  projecting 
tie  while  swinging  himself  from  the 
car  to  the  ground,  the  plaintiff  may 
properly  be  permitted  to  testify  that 
since  the  injury  he  has  made  experi- 
ments in  stepping  from  the  car  when 
at  rest,  and  found  that  he  could  step 
naturally  upon  a  tie  that  projected 
29  inches  from  the  rail,  and  that  he 
did  not  think  there  would  be  any  diffi- 
culty in  doing  so  if  the  car  wad  in 
motion.  Whitcher  v.  Boston  &  M.  R. 
Co.  (1899)  70  N.  H.  242,  46  Atl.  740. 

In  Gilbert  v.  Third  Ave.  R.  Co, 
(1887)  22  Jones  &  S.  270,  8  N.  Y.  S.  R. 
152,  an  action  for  personal  injuries  in 


which  the  plaintiff  testified  that  he 
stood  on  the  steps  and  platform  of  a 
street  car,  and  by  a  sudden  jerk  of  the 
car  in  starting  was  thrown  off,  it  was 
held  that  a  witness  might  be  permitted 
to  testify  that  he  had  seen  a  person^ 
placed  upon  the  step  of  the  car  as  the 
plaintiff  described  himself  to  have 
been  at  the  time  of  the  accident^ 
thrown  in  a  different  direction  when 
the  car  was  suddenly  started. 

In  an  action  for  injuries  sustained 
by  a  passenger  on  a  street  car  alleged 
to  have  been  negligently  operated  at 
such  speed  that  it  was  thrown  from 
the  rails  on  striking  a  curve,  evidence 
of  experiments  made  under  substan- 
tially similar  conditions,  showing  that 
such  cars  run  at  their  highest  possi- 
ble speed  upon  the  curve  would  keep 
upon  the  track,  is  admissible.  Cheet- 
ham  V.  Union  R.  Co.  (1904)  26  R  L 
279,  58  Atl.  881,  17  Am.  Neg.  Rep.  368. 

In  A  suit  on  an  accident  policy  in 
which  the  complainant  contended  that 
the  insured's  death  resulted  from  in- 
juries by  being  thrown  against  the 
seat  of  a  street  car  by  its  swerve  in 
rounding  a  curve,  while  the  defend* 
ants  claimed  that  the  fall  resulted 
from  the  physical  condition  of  the  in* 
sured,  it  is  competent  to  show  expert* 
ments  made  with  the  same  car  running 
upon  the  same  track,  unchanged,  at 
various  speeds  from  2  miles  an  hour 
to  10  miles  an  hour,  indicating  that 
the  swerve  of  the  car  would  cause  a 
person  to  fall  in  a  direction  opposite 
to  that  in  which  the  insured  fell,  al- 
though the  persons  who  made  the  ex* 
periments  were  men,  and  the  one  who 
was  injured  was  a  small  woman,  this 
difference  in  conditions  not  altering 
the  result.  Fisher  v.  Travelers'  Ins. 
Co.  (1911)  124  Tenn.  450,  188  S.  W. 
816,  Ann.  Cas.  1912D,  1246. 

In  an  action  for  the  death  of  a  pas- 
senger who  fell  from  the  platform  of 
a  street  car  while  it  was  rounding 
a  curve,  it  is  proper  to  refuse  to  per- 
mit witnesses  to  testify  to  the  results 
of  experiments  made  by  them  in  run- 
ning the  same  car  upon  which  the 
accident  occurred,  through  the  same 
curve,  where  it  appears  that  these  ex* 
periments  were  made  at  a  different 
time  of  day,  when  the  electric  current 
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would  have  less  load  and  therefore 
more  power,  and  were  made  with  no 
load  upon  the  car  and  upon  a  dry  rail, 
while  the  car  at  the  time  of  the  acci- 
dent was  heavily  loaded  with  passen-^ 
gers  and  the  rails  were  wet.  Halver- 
son  V.  Seattle  Electric  Co.  (1904)  36 
Waak  600,  77  Pac.  1058. 

In  Schweinfurth  v.  Cleveland,  G.  C. 
ft  St  L.  R.  Co.  (1894)  60  Ohio  St.  215, 
54  N.  E.  89,  an  action  for  the  killing 
of  plaintiflTs  intestate  by  a  train  at  a 
highway  crossing,  it  was  held  that  the 
jury  might  properly  consider  informa- 
tion  obtained  from  'experiments  made 
in  their  presence  at  the  crossing  with 
an  engine  and  train,  horse  and  buggy, 
and  men  seated  in  the  buggy,  the  cir- 
cumstances being  like  those  present  at 
the  accident.  The  court  said:  "Ex- 
periments made  in  the  presence  of  the 
jury  with  a  view  of  reproducing  to 
their  senses  as  nearly  as  may  be  the 
transaction  or  occurrence,  in  whole  or 
in  part,  which  is  the  subject-matter  of 
investigation  by  them  .  .  .  serve 
to  put  the  jury  in  possession  of  knowl- 
edsre  important  in  the  determination  of 
the  issues  on  trial  that  they  could  not 
obtain  so  readily  or  accurately  from 
the  testimony  of  witnesses.  They  are 
in  a  measure  a  substitute  for  oral 
testimony,  and  often  may  afford  evi- 
dence more  satisfactory  and  reliable." 

In  Leonard  v.  Southern  P.  Co. 
(1892)  21  Or.  555,  15  L.R.A.  221,  28 
Pac.  887,  it  was  held  that  in  order  to 
disprove  that  a  scar  upon  the  outside 
of  the  bottom  flange  of  a  railroad  rail 
was  made  by  a  wheel  on  an  engine  as 
the  wheel  lay  across  the  track,  it  was 
proper  to  permit  a  similar  wheel, 
though  somewhat  smaller  than  that  on 
the  engine,  to  be  rolled  upon  a  section 
of  a  similar  railroad  rail  across  which 
was  laid  another  similar  section,  in 
order  to  show  that  the  wheel  could 
not  strike  the  lower  flange  as  claimed, 
it  being^also  shown  that  the  larger  the 
diameter  of  the  wheel  the  further  it 
would  be  from  striking  such  flange. 

In  an  action  for  personal  injuries 
from  a  piece  of  wood  thrown  by  a  saw, 
evidence  as  to  experiments  made  with 
the  same  saw  under  practically  iden- 
tical conditions  in  admissible.  Hinkel 
V.  Oregon  C?hair  Co.  (1916)  80  Or.  404, 


156  Pac.  438,  affirmed  on  rehearing  in 
(1916)  80  Or.  407,  157  Pac.  789. 

Upon  the  question  whether  a  circu- 
lar saw  would  throw  the  timber  in  the 
way  claimed  by  the  plaintiff,  witnesses 
may  testify  that  they  saw  the  machine 
in  operation  subsequently  to  the  acci- 
dent, and  that  it  would  not  and  could 
not  throw  the  timber  in  such  direction; 
the  only  difference  in  the  conditions 
under  which  the  experiment  was  con- 
ducted being  that  the  saw  was  slightly 
rusted  and  its  teeth  had  been  filed 
down.  Kreger  v.  Brenham  Furniture 
Mfg.  Co.  (1905)  38  Tex.  Civ.  App.  399, 
85  S.  W.  1156. 

In  Hayes  v.  Southern  P.  Co.  (1898) 
17  Utah,  99,  53  Pac.  1001,  4  Am.  Neg. 
Rep.  730,  an  action  for  injuries  sus- 
tained by  an  employee  of  a  railroad 
company  who,  being  in  a  coal  shed 
having  a  railroad  track  through  it,  was 
struck  by  the  beam  of  an  engine  while 
standing  on  the  side  of  the  track 
against  a  eoal  bin,  where  he  had 
stepped  aside  on  the  approach  of  the 
engine,  it  was  held  not  to  be  reversible 
error  to  admit  evidence  of  an  experi- 
ment made  with  an  engine  of  the  same 
beam  which  was  run  past  the  witness 
while  standing  at  the  place  of  the  ac- 
cident, without  injuring  him,  notwith- 
standing the  experiment  was  made 
with  a  man  other  than  the  plaintiff, 
inasmuch  as  the  jury  had  an  opportun- 
ity for  observation  and  comparison  of 
both  of  them,  and  although  there  was 
a  difference  in  the  rate  of  speed  at 
which  the  engines  were  run,  where  the 
rate  of  speed  would  not  have  made  any 
material  difference  in  the  result. 

Aocddeatal  disoliftvg** 

Of  firearms,  possibility  of,  see  Fire- 
arms— 'Possibility  of  accidental  dis- 
charge. 

AdkesiTeness. 

See  Properties  of  substances  —  ad- 
hesiveness. 

Affray. 

Possibility  of  seeing,  as  testified  to 
by  witness,  see  Visibility  —  possibility 
of  seeing* 

Ammonia. 

Explosive  qualities  of,  see  Proper- 
ties of  substances — imflammability. 


32 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


Anesthetio. 

See  Properties  of  substances. 

AadiblUty. 

Possibility  of  hearing  crossing  sig* 
nals,  see  Missouri  P.  R.  Co.  v.  Moffatt 
(1896)  56  Kan.  667,  44  Pac.  607,  11 
Am.  Neg.  Cas.  654,  and  Elgin,  J.  &  E. 
R.  Co.  V.  Reese  (1897)  70  111.  App.  463, 
under  Visibility — of  approaching 
train. 

As  to  deadening  of  noise  of  ap* 
proaching  train  by  cut,  see  Johnson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1909)  80 
Kan.  456,  108  Pac.  90,  under  Visibility 
— of  approaching  train. 

In  People  v.  Phelan  (1899)  123  CaL 
651,  66  Pac.  424,  it  was  held  that  the 
court  properly  permitted  evidence  to 
be  given  of  experiments  made  by  the 
direction  of  the  prosecution,  for  the 
purpose  of  contradicting  the  testimony, 
of  some  of  defendant's  witnesses 
relating  to  sounds  heard  in  the  night- 
time in  the  vicinity  of  defendant's  cab- 
in, although  the  experiments  were  con- 
ducted in  the  daytime  and  it  was  not 
shown  that  the  atmospheric  condi- 
tions, such  as  humidity,  temperature, 
etc.,  were  the  same,  the  court  saying: 
"The  principal  conditions  were  the 
same,  and  the  jury  could  weigh  and 
make  allowance  for  the  differences  re- 
ferred to.  They  affected  the  weight 
but  not  the  competency  of  the  evi- 
dence." 

In  Sonoma  County  v.  Stofen  (1899) 
125  Cal.  32,  57  Pac.  681,  it  was  held 
that  for  the  purpose  of  impeaching  the 
story  of  a  county  treasurer  that  he  had 
been  robbed  and  locked  in  the  vault, 
and  that  he  had  vainly  endeavored  to 
attract  attention  by  kicking  upon  the 
inner  door  with  the  heels  of  his  boots, 
and  who  had  testified  that  he  did  not 
strike  upon  the  sheet  iron  lining  of 
the  sides  of  the  vault,  although  he 
knew  that  there  was  a  hollow  space  be- 
tween it  and  the  brick  outer  wall,  evi- 
dence was  admissible  of  experiments 
made  by  striking  with  clinched  hands 
and  books  of  account  upon  the  sheet 
iron  sides,  and  also  of  experiments 
made  by  striking  or  kicking  upon  the 
inner  door,  for  the  purpose  of  showing 
that  the  blows  upon  the  sides  were 
much  more  audible  to  persons  sta- 
tioned in  different  parts  of  the  build- 


ing than  the  blows  upon  the  door,  al* 
though  the  atmospheric  and  climatic 
conditions  were  not  shown  to  have 
been  the  same  upon  the  two  days,  and 
the  condition  of  the  courthouse  had 
been  altered  somewhat  by  the  removal 
of  one  door  between  the  treasurer's 
and  sheriff's  offices  and  the  replacing 
of  the  wooden  panels  and  the  upper 
portions  of  the  other  doors  with  glass, 
it  not  being  apparent  that  different 
atmospheric  conditions  or  the  struc- 
tural changes  in  the  building  would 
have  materially  affected  the  result. 

For  the  purpose  of  contradicting  a 
witness  who  testified  to  having  heard 
one  running  from. the  direction  of  the 
spot  where  an  affray  took  place,  and 
that  someone  stopped  just  above  the 
defendant's  house  and  went  into  his 
gate,  evidence  of  one  that  he  had  gone 
to  the  witness's  house  and  had  had 
a  man  run  between  the  points  indi- 
cated in  the  testimony  of  the  witness, 
and  did  not  hear  him  except  when  he 
fell  over  a  stump,  is  properly  excluded, 
it  not  appearing  whether  the  runner 
making  the  experiment  was,  as  com- 
pared with  the  defendant,  large  or 
small,  a  light  runner  or  a  heavy'  one, 
whether  the  atmospheric  conditions 
lind  the  general  conditions  as  to  noise 
or  quiet  were  similar  to  those  existing 
at  the  time  of  the  occurrence,  and 
whether  the  sense  of  hearing  in  the 
two  men  was  equally  keen.  Lawrence 
V.  State.  (1903)  45  Fla.  42,  34  So.  87. 

For  the  purpose  of  supporting  the 
testimony  of  witnesses  that  they  over- 
heard a  certain  conversation,  it  is  com- 
petent to  show  that  persons  located  as 
were  the  witnesses  could  not  hear  con- 
versation in  an  ordinary  tone  at  the 
place  where  the  conversation  in  ques- 
tion was  carried  on,  where  the  con- 
ditions when  such  test  was  made  were 
the  same  as  those  present  when  the 
conversation  testified  to  occurred. 
Starr  v.  People  (1900)  28  Colo:  184,  68 
Pac.  299. 

In  an  action  for  slander  in  which 
the  defense  was  that  the  words  were 
not  spoken,  evidence  may  be  given  of 
experiments  as  to  whether  or  not  words 
spoken  under  similar  conditions  where 
defendants  stood  could  have  been 
heard  where  plaintiff  stood.    GambriU 
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V.  Sehooley  (1902)  95  Md.  260,  63 
L.R.A.  427,  52  Atl.  500. 

In  Dow  V.  Bulfinch  (1906)  192  Mass. 
281,  78  N.  E.  416,  it  was  held  that  it 
could  not  be  said  as  a  matter  of  law 
that  the  trial  court  erred  in  exclud- 
ing evidence  of  tests  made  eight  years 
after  the  occurrence  in  question,  as  to 
the  possibility  of  hearing  sounds  and 
conversation  in  the  room  below, 
through  an  opening  around  steam 
pipes,  as  testified  to  by  a  witness  for 
the  opposite  party,  the  court  saying: 
*'The  judge  may  well  have  thought  that 
the  trial  of  the  question  whether  the 
conditions  were  in  all  respects  the 
same,  what  changes,  if  any,  had  taken 
place  in  the  adjustment  of  the  heaters, 
what  was  the  relative  situation  of  the 
persons  making  the  test,  and  whether 
the  surrounding  noises,  if  any,  were 
the  same,  would  lead  to  an  extended 
inquiry  upon  collateral  matters  which 
would  be  of  no  practical  assistance 
to  the  jury,  and  that  the  more  direct 
and  logical  course  was  to  explain  to 
the  jury  the  exact  physical  situation 
at  the  time  of  the  alleged  occurrences, 
and  to  leave  it  to  their  common  knowl- 
edge whether,  under  such  a  state  of 
things,  the  witnesses  for  the  plaintiff 
were  to  be  believed." 

For  the  purpose  of  contradicting  a 
witness  who  testified  that  when  he 
was  100  yards  away  from  the  seat  of 
the  difficulty  he  heard  certain  worde 
spoken,  notwithstanding  the  wind  was 
blowing  the  sounds  from  and  not  to- 
ward him,  it  is  competent  to  permit 
witnesses  to  testify  that  their  hearing 
was  good,  and  that,  standing  in  the 
position  of  tlie  witness,  they  could  not 
hear  words  spoken  by  persons  stand- 
ing in  the  place  where  the  difficulty 
occurred,  in  different  ranges  of  voice 
from  the  lowest  to  the  highest,  the 
conditions  as  tp  wind,  etc.,  being  prac- 
tically the  same.  Wilson  v.  State 
(1896)  —  Tex,  Crim.  Rep.  — ,  36  S.  W. 
687. 


Test  as  to  speed  of,  see  Speed. 

In  an  action  for  personal  injuries 
sustained  in  a  collision  between  a  car- 
riage and  the  defendant's  automobile, 
there  is  no  abuse  of  discretion  on  the 
part  of  the  court  in  excluding  testi- 
8  A.L.R.— 3. 


mony  as  to  an  experiment  made  by  a 
witness  to  show  in  what  time  he  could 
stop  an  automobile  going  at  a  given 
speed,  at  the  place  where  it  was 
claimed  the  accident  occurred.  Beck- 
ley  V.  Alexander  (1914)  77  N.  H.  255, 
90  Atl.  878. 

Bacteria. 

In  ice,  see  Ice. 

Banana  peeL 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Yan- 
tis  (1916)  —  Tex.  Civ.  App.  — ,  186  S. 
W.  969,  an  action  for  injuries  sus- 
tained by  a  passenger  who  claimed  to 
have  slipped  upon  a  banana  peel  in 
descending  the  steps  of  a  railway  car, 
in  which  a  witness  testified  that  the 
banana  peel  left  a  very  distinct  stain 
upon  the  doorsill  and  matting,  while 
witnesses  introduced  in  behalf  of  the 
defendant  testified  that  almost  imme- 
diately after  the  accident  they  made 
an  examination  and  failed  to  discover 
any  banana  peel  or  stain,  it  was  held 
proper  to  permit  a  witness  to  testify 
that  he  had  placed  a  banana  peel  upon 
the  outer  sill  of  the  door  of  the  same 
car,  stepped  upon -it  with  the  weight 
of  his  body,  permitted  it  to  slip  off 
upon  the  rubber  doormat  and  pushed 
it  along,  making  a  smeared  place  upon 
the  mat,  and  that  the  smeared  place 
was  yet  visible  for  a  distance  of  50 
feet,  although  the  experiment  had 
been  made  some  eighteen  to  twenty 
hours  previously,  the  fact  that,  after 
plaintiff's  fall,  the  stain  then  made,  if 
any,  may  have  been  stepped  upon  by 
persons  going  in  and  out  of  the  car 
going  rather  to  the  weight  of  the  tes- 
timony than  to  its  admissibility. 

Bathtub. 

Injury  received  while  bathing,  see 
Accident — reproduction  of  circum- 
stances of. 

Blow. 

Experiment  to  determine  manner  of 
striking,   see  Homicide. 

In  a  prosecution  for  homicide  the 
court  may  properly,  in  its  discretion, 
reject  evidence  as  to  the  force  regis- 
tered by  a  dynamometer  when  struck 
with  a  bat  of  substantially  the  same 
form  and  weigiit  as  that  with  which 
the  murder  was  supposed  to  have  been 
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committed.    Com.  v.  Piper  (1«76)  120 
Mass.  185. 

Boiler. 

Cause  of  explosion  of,  see  Accident 
— reproduction  of  circumstances  of. 

Boot. 

Freezing  of,  to  track,  see  Accident — 
reproduction  of  circumstances  of. 

Brake. 

Effect  of  release  of,  to  make  car 
jump  forward,  see  Accident  —  repro- 
duction of  circumstances  of. 

Bnildins. 

Experiments  to  show  stability  of 
cornice,  see  Accident — reproduction  of 
circumstances  of. 

Bullet  hole— 'lioir  caused. 

In  Gibbons  v.  Territory  (1911)  5 
OUa.  Crim.  Rep.  212,  116  Pac.  129,  it 
was  held  that  for  the  purpose  of  test- 
ing the  veracity  of  defendant's  story 
that  he  had  been  shot  at  by  the  de- 
ceased, and  that  the  bullet  passed 
through  a  certain  door,  which  was  in- 
troduced in  evidence  and  exhibited  to 
the  jury,  it  was  error  to  admit  evi- 
dence of  experiments  made  by  wit- 
nesses by  shooting  at  the  door  with  a 
rifle  of  similar  caliber  to  that  used  by 
the  deceased,  it  appearing  that  the 
witnesses  were  not  experts  either  in 
gunnery  or  timber  and  that  the  timber 
had  been  exposed  and  was  four  or  five 
years  older  than  when  the  trouble  oc- 
curred. 


Distance  within  which  powder  burns 
and  marks  will  be  produced  by  dis- 
charge of  weapon,  see  Powder  burns 
and  marks. 

Candle. 

Appearance  given  by  light  from,  see 
Light. 

Cap. 

Catching  of,  in  shutting  door,  see 
Door. 

Carrier* 

Time  given  passenger  to  alight,  see 
Time. 

Experiments  in  actions  for  personal 
injuries  sustained  by  passenger,  see 
Accident — reproduction  of  circum- 
stances of. 


Cars. 

See  Railroads ;  Street  car. 

Speed  of,  see  Speed. 

Injuries  to  passengers,  see  Passen- 
gers. 

Accidents  at  crossings,  see  Highway 
crossings. 

Experiments  to  ascertain  distance  at 
which  person  or  object  on  or  near 
track  might  have  been  seen,  see  Visi- 
bility. 

Cash  register. 

In  a  suit  to  recover  the  price  of  a 
cash  register  claimed  by  the  purchaser 
to  be  defective,  there  is  no  error  in 
permitting  the  machine  in  question  to 
be  operated  in  the  presence  of  the 
jury,  there  being  proof  that  it  was  in 
the  same  condition  that  it  was  in  when 
returned  by  the  defendant.  National 
Cash  Register  Co.  v.  Blumenthal 
(1891)  85  Mich.  464,  48  N.  W.  622. 

Cattle. 

On  railroad  track,  possibility  of  see- 
ing, see  Visibility — of  live  stock  on 
track. 

Cement. 

Test  of,  see  Properties  of  sub- 
stances. 

Chemicals. 

See  Drugs. 

Experiments  to  show  erasure  by  use 
of  chemicals,  see  Ink. 

Child. 

On  railroad  track,  possibility  of  en- 
gineer seeing,  see  Visibility — of  per- 
son on  or  near  track. 

Circular  saw. 

Throwing  of  wood  by,  see  Accident 
— reproduction  of  circumstances  of. 

Concealment. 

See  Visibility — existence  of  place  of 
concealment. 

ConTersation. 

Possibility  of  overhearing,  see  Aud- 
ibility. 

Corniee. 

Safety  of,  see  Accident — reproduce 
tion  of  circumstances  of. 

CorrosiTeness. 

See  Fumes. 

Crossing* 

See  Highway  crossing. 
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Ck»iiplimc« 

Cars,  see  Accident — reproduction  of 
circumstances  of. 

Experiments  to  show  direction  in 
which  swerve  of  car  in  rounding  curve 
would  cause  person  to  fall,  see  Acci- 
dent— ^reproduction  of  circumstances 
of. 


Experiments  to  show  that  speed  of 
car  would  not  cause  it  to  jump  track, 
see  Accident — reproduction  of  circum- 
stances of. 

In  railroad  track,  obstruction  of 
view  of  engineer  by  reason  of,  see 
Visibility — of  person  on  or  near  track., 


Experiments  to  ascertain  possibility 
of  accidental  discharge  of  gun  or  pis- 
tol, see  Firearms — ^possibility  of  acci- 
dental discharge. 

Distance. 

At  which  person  or  object  on  or 
near  track  might  have  been  seen  by 
motorman  or  locomotive  engineer,  see 
Visibility. 

Within  which  train  can  be  stopped, 
see  stopping  train. 

From  which  rays  of  locomotive 
headlight  will  fall  upon  crossing,  see 
Visibility — conditions  as  to  light. 

At  which  powder  marks  or  burns 
will  be  produced,  see  Powder  burns 
and  marks. 

Experiment  to  determine  distance 
from  which  shotgun  was  fired,  see 
Shot — scattering  of. 

—  tiaie  aeeessary  to  traverse. 

It  is  error  to  admit  evidence  of  an 
experiment  made  with  a  different 
horse,  but  a  similar  wagon,  as  to  the 
time  necessary  to  traverse  a  certain 
space.  Louisville  R.  Co.  v.  Hoskins 
(1905)  28  Ky.  L.  Rep.  124,  88  S.  W. 
1087. 

In  Klanowski  v.  Grand  Trunk  R.  Co. 
(1887)  64  Mieh.  279,  31  N.  W.  275,  an 
action  for  injuries  sustained  by  a  col- 
lision on  a  highway  crossing  between 
a  train  and  the  vehicle  in  which  plain- 
tiff was  riding,  it  was  held  that  a  wit^ 
ness  was  improperly  permitted  to  tes- 
tify that  he  went  out  in  a  wagon  like 
plaintiff's  and  placed  himself,  without 
measurement,  about  where  plaintiff 
told,  him  he  stopped,  and  watched  for 


the  approach  of  the  train,  for  the  pur- 
pose of  finding  out  how  long,  after  he 
caught  sight  of  it,  it  would  take  him 
to  reach  the  crossing. 

In  a  prosecution  for  arson  it  is  er- 
ror to  permit  two  active  young  men  to 
testify  as  to  the  time  it  took  them  to 
walk  from  the  point  where  a  witness 
testified  he  met  defendant  on  the  night 
of  the  fire,  to  the  place  of  the  fire  and 
back  to  the  defendant's  home,  for  the 
purpose  of  convincing  the  jury  that 
defendant,  who  was  an  old  man  in  in- 
firm health,  could  have  made  the  trip 
in  about  the  same  time.  People  v.  Got- 
shall  (1900)  123  Mich.  474,  82  N.  W. 
274,  18  Am.  Crim.  Rep.  630. 

In  order  to  discredit  an  alibi  based 
on  evidence  to  the  effect  that  defend- 
ant had  been  on  the  road  with  a  load 
weighing  about  1,000  pounds,  a  wit- 
ness is  improperly  permitted  to  testify 
as  to  the  length  of  time  it  took  him  to 
make  the  trip  with  a  similar  load,  it 
not  appearing  that  the  kind  and 
strength  of  the  horses,  the  condition 
of  the  wagon,  and  the  condition  of  the 
road  were  the  same  at  both  times. 
State  V.  Ortiz  (1919)  —  N.  M.  — ,  180 
Pac    284 

In  State  v.  Plyler  (1910)  153  N.  C. 
630,  69  S.  E.  269,  a  prosecution  for 
homicide  in  which  one  of  the  points 
made  by  the  prisoner  in  his  defense 
was  that  he  could  not  have  walked 
from  his  premises,  where  he  was  seen 
at  a  certain  hour,  to  the  scene  of  the 
homicide  in  time  to  have  fired  the  gun 
that  was  supposed  to  have  killed  de- 
ceased, it  was  competent  to  permit  a 
witness  to  testify,  against  the  prison- 
er's objection,  that  he  traversed  the 
space  between  such  spot  and  the 
scene  of  the  homicide  in  three  minutes. 

In  order  to  show  that  the  prosecu- 
trix was  mistaken  in  her  identification 
of  the  defendant  as  the  person  who 
committed  an  assault  upon  her  with 
intent  to  rape,  where  it  appears  that 
defendant  with  three  other  per- 
sons, driving  a  wagon  "drawn  by 
two  mules,  was  preceded  at  a  cer- 
tain point  on  the  road  by  three  other 
wagons  some  150  yards  in  advance  of 
him,  and  that  the  wagon  in  which  the 
defendant  was  riding  passed  the  other 
wagons  at  a  point  further  down  the 
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road,  having  traveled  about  830  yards 
while  the  preceding  wagons  were  cov- 
ering about  680  yards,  evidence  is  ad- 
missible of  experiments  made  by  de- 
fendant as  nearly  as  practicable  under 
the  same  conditions  as  those  attending 
the  original  transaction,  for  the  pur- 
pose of  showing  that  it  was  impossible 
that  the  wagon  in  which  he  was  trav- 
eling could  have  stopped  at  the  house 
of  the  prosecutrix,  and  for  appellant 
and  his  codefendant  to  have  alighted, 
gone  a  distance  of  190  yards,  conunit- 
ted  the  assault,  and  then  returned  to 
their  wagon  and  overtaken  the  pre- 
ceding wagons  as  the  testimony 
showed.  Clark  v.  State  (1897)  38  Tex. 
Crim.  Rep.  30,  40  S.  W.  992. 

Where  a  witness  testified  to  having 
covered  a  certain  route  in  a  given 
time,  other  witnesses  may,  for  the 
purpose  of  corroborating  such  testi- 
mony, testify  as  to  the  length  of  time 
taken  by  them  to  traverse  the  same 
ground,  although  it  appears  that  part 
of  the  way  thus  walked  over  was 
through  woods  and  on  a  sidehill  and 
was  more  or  less  rough  and  stony, 
and  that  there  was  bo  path  in  which 
to  walk,  so  that  the  witnesses  could 
not  be  certain  of  following  the  identi- 
cal course,  such  dissimilarity  of  con- 
ditions going  to  the  weight  and  not 
the  relevancy  of  the  evidence.  State 
v.  Flint  (1888)  60  Vt.  304,  14  Atl.  178. 

Door. 

In  a  prosecution  for  homicide  in 
which  it  was  proved  as  an  inculpatory 
fact  against  defendant  that  the  cap 
of  the  deceased,  who  was  lying  near 
the  door  of  defendant's  saloon,  was 
wedged  in  under  the  door  and  could 
not  have  been  pushed  in  from  the  out- 
side, it  was  error  to  permit  witnesses 
to  testify  as  to  experiments  made  with 
the  cap  of  the  deceased  to  show  that, 
when  put  on  the  floor  inside  the  door 
with  the  back  mashed  down  and  the 
door  shut,  it  would  catch  under  the 
door  at  the-place  and  in  the  manner  in 
which  the  witness  had  testified  to  hav- 
ing found  it,  where  it  was  not  shown 
that  the  door  was  in  the  same  condi- 
tion, or  that  at  the  time  of  the  homi- 
cide the  cap  was  mashed  down  behind 
as  it  was  at  the  time  of  the  experiment. 


Rupe  V.  State   (1901)   42  Tex.  Crim. 
Rep.  477,  61  S.  W.  929. 

Drugs. 

See  also  Properties  of  substances. 

In  Mann  v.  Reynolds  (1912)  150  Ky. 
813,  150  S.  W.  329,  an  action  against  a 
druggist  for  negligently  selling  bi- 
chloride of  mercury  instead  of  calo- 
mel, it  was  held  that  the  trial  court 
properly  permitted  an  apothecary  to 
bring  into  court  samples  of  calomel 
and  of  bichloride  of  mercury,  although 
the  bichloride  of  mercury  was  in 
crystalline  form  and  not  in  powdered 
form  like  that  sold  by  the  druggist, 
,the  testimony  being  clear  that  it  was 
one  and  the  same  drug. 

EleotrioAl  tra»sf ormer. 

See  Transformer. 

Electric  oar. 

See  Street  car. 

Eloctrio  motori. 

See  Motor. 


Direction  taken  by  flying  particles 
of,  see  Accident — reproduction  of  cir- 
cumstances of. 

Engine. 

See  Locomotive. 

Engineer. 

Distance  from  which  engineer  might 
have  seen  person  on  or  near  track,  see 
Visibility — of  person  on  or  near  track. 

Erainre. 

Experiments  to  show  erasure  by  use 
of  chemicals,  see  Ink. 

Ether. 

See  Properties  of  substances. 

Ezoavfttion. 

In  highway,  visibility  of,  see  Visi- 
bility— of  defect  in  highway. 

Explosion. 

Of  boiler,  cause  of,  see  Accident — 
reproduction  of  circumstances  of. 

Of  gasolene  lamp,  see  Accident — re- 
production of  circumstances  of. 

See  also,  in  this  connection,  People 
V.  Thompson  (1899)  122  Mich.  411,  81 
N.  W.  344,  set  forth  supra,  I.  b. 

ExploflivemeM. 

See  Properties  of  substances— ex« 
plosiveness. 
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Jarring  of  building  as  causing  fall 
of  object  from  upper  story,  see  Acci- 
dent. 


Of  platform  gate  on  street  car,  see 
Gate. 


In  People  v.  Hill  (1899)  123  CaL  571. 
56  Pac.  443,  it  was  held  improper,  for 
the  purpose  of  establishing  that  a  de- 
pression in  a  wire  fence  had  been 
made  by  defendant  in  climbing  over  it, 
to  permit  a  witness  to  testify  that  he 
had  put  his  weight  on  the  wire  next 
to  another  post  for  the  purpose  of  ob- 
serving its  effect,  and  that  it  made 
the  downward  appearance  testified  to, 
inasmuch  as  the  relative  weight  of  the 
two  persons,  the  tension  of  the  wire  at 
the  different  posts,  and  the  force  with 
which  each  stepped  upon  the  fence 
were  elements  to  be  considered  before 
the  experiment  could  illustrate  the 
supposed  act  of  the  defendant. 


Causation  of,  by  ignition  of  floor 
stain,  see  Properties  of  substances — 
inflammability. 

Experiments  to  show  that  cinders 
of  sparks  may  be  larger  than  meshes 
of  spark  arrester,  see  Sparks. 

In  Seibert  v.  McManus  (1901)  104 
La.  404,  29  So.  108,  an  action  for  loss 
by  fire  alleged  to  have  originated  on 
defendant's  premises  from  a  furnace 
so  installed  as  to  set  fire  to  wooden 
posts  negligently  permitted  to  remain 
in  proximity  thereto,  it  was  held  that 
plaintiff  was  improperly  permitted 
to  testify  as  to  the  result  of  an  ex* 
periment  made  by  him  with  a  py- 
rometer at  his  own  furnace,  which 
resembled  that  of  the  defendant*  in 
order  to  see  at  what  degree  of  heat 
wood,  withou);  being  in  direct  contact 
with  fire,  would  ignite,  the  furnaces 
not  being  alike  and  the  pyrometer  hav- 
ing been  inserted  in  plaintiff's  furnace 
after  a  fire  had  been  made  therein  and 
bad  been  kept  up  steadily  for  a  number 
of  hours,  with  direct  reference  to  the 
experiment  which  was  to  be  made  sub- 
sequently. 


Experiments  with,  to  determine  dis- 


tance within  which  discharge  will  pro- 
duce powder  bums  or  marks,  see 
Powder  bums  or  marks. 

Experiments  to  determine  scattering 
of  shot,  see  Shot — scattering  of. 

See  also  Bullet  hole — how  caused. 

In  State  v.  Bass  (1918)  251  Mo.  107, 
157  S.  W.  782,  defendant  was  charged 
with  having  shot  his  wife,  whose  part- 
ly consumed  body,  taken  from  the 
ruins  of  the  house  to  which  he  was 
supposed  to  have  set  fire  in  order  to 
conceal  his  crime,  proved  to  contain 
shot,  which  the  defendant  accounted 
for  by  the  fact  that  he  had  in  the 
house  a  large  number  of  shotgun 
shells,  placed  in  an  earthen  churn, 
which  were  heard  to  explode  during 
the  fire.  It  was  held  to  be  error  to 
admit,  on  behalf  of  the  statQ,  evi- 
dence of  experiments  made  by  throw- 
ing shotgun  shells  into  a  fire,  or  build- 
ing a  fire  around  them,  to  show  that 
when  exploded  unconfined  the  shot 
had  no  penetrating  force,  where  it  was 
not  shown  that  the  shells  used  were 
identical  with  or  reasonably  similar  to 
those  which  were  in  defendant's 
house. 

In  a  prosecution  for  murder  there 
is  no  error  in  refusing  to  permit  the 
defense  te  use  the  pistol  and  cart- 
ridges found  on  the  person  of  the  de- 
fendant at  the  time  of  his  arrest  for 
the  purpose  of  testing  the  shooting 
capacity  of  the  pistol  by  shooting  into 
a  section  of  the  log  taken  from  the  cab- 
in in  which  the  deceased  was  shot,  for 
the  purpose  of  showing  that  a  ball 
from  this  pistol  would  penetrate  much 
further  into  the  wood  than  the  evi- 
dence showed  was  done  by  the  pistol 
that  probably  did  the  killing,  it  not 
being  shown  from  what  point  or  posi- 
tion in  the  room  any  of  the  balls  em-* 
bedded  in  the  wall  were  fired  at  the 
time  of  the  affray,  (>r  Wiat  the  cart- 
ridges were  the  same  as  those  in  evi- 
dence, or  that  the  distance  from  which 
the  shots  were  fired  was  known.  State 
V.  Fletcher  (1893)  24  Or.  295,  33  Pac. 
575. 

—  posilbility  of  acoideatal  disoliars^. 

In  Mansfield  v.  Com.  (1915)  163  Ky. 
488,  174  S.  W.  16,  a  prosecution  for 
homicide  in  which  the  theory  of  the 
defense  was  that  the  deceased,  hold- 
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ing  the  barrel  of  his  pistol  in  his  hand, 
struck  defendant  on  the  top  of  his 
head  with  the  butt  end  of  it,  thereby 
causing  the  pistol  to  discharge,  it 
was  held  that  a  pistol  of  like  make 
might  be  used  in  the  presence  of  the 
jury  for  the  purpose  of  demonstrating 
that  it  could  not  be  discharged  by 
striking  the  handle  against  any  object 
or  person,  but  only  by  pulling  the  trig- 
ger and  at  the  same  time  pressing  the 
safety  device. 

In  a  prosecution  for  homicide  in 
which  the  defendant  claimed  that  the 
deceased  was  killed  by  a  shot  from 
his  revolver  when  he  accidentally 
dropped  it  upon  the  floor,  and  in 
which  the  state  showed  that  the  pistol 
was  so  constructed  that  it  could  not 
be  fired  by  being  struck  a  blow,  the 
defendant  should  be  permitted  to 
prove  that  an  experiment  had  been 
made  with  the  pistol  by  fastening  it  in 
a  secure  place  and  striking  the  ham- 
mer, while  on  the  safety  notch,  a  slight 
blow,  and  that  this  blow  caused  the 
hammer  to  strike  and  explode  the  cart- 
ridge, although  the  experiment  was 
not  made  in  the  same  way  defendant 
claimed  that  the  shot  was  fired,  that  is, 
by  striking  the  floor.  Hodge  v.  State 
(1910)  60  Tex.  Crim.  Rep.  157,  131  S. 
W.  577. 

In  a  prosecution  for  murder  in 
which  the  defendant  claimed  that  the 
shooting  was  accidentally  caused  by 
the  slipping  of  his  gun  from  a  stump 
against  which  he  had  set  it,  evidence  of 
experiments  made  by  a  witness  with  a 
shotgun  which  was  of  a  different  con- 
struction and  size  than  the  rifle  of  de- 
fendant was  properly  excluded.  Peo- 
ple V.  Auerbach  (1913)  176  Mich.  23, 
141  N.  W.  869,  Ann.  Cas.  1915B,  557. 

Of  gun  or  pistol,  possibility  of 
recognizing  person  by,  see  Visibility. 

Flavor. 

See  Properties  of  substances — ^fla- 
vor. 

FlyiAS  partiolei. 

Direction  taken  by,  see  Accident — 
reproduction  of  circumstances  of. 

Foot. 

Catching  of,  in  railroad  track,  see 


Accident — reproduction     of     circum- 
stances of. 

Footboard. 

Of  locomotive,  catching  of,  at  track 
intersections.  See  Accident — repro- 
duction of  circumstances  of. 

Force. 

Of  blow,  see  Blow. 


Experiments    to    show    erasure    of 
writing  by  use  of  chemicals,  see  Ink. 


Of  boot  to  railroad  track,  see  Acci- 
dent— reproduction  of  circumstances 
of. 


In  Eidt  V.  Cutter  (1879)  127  Mass. 
522,  in  which  the  question  in  contro- 
versy upon  which  both  parties  intro- 
duced the  testimony  of  experts  was 
whether  the  injury  to  the  plaintifTs 
house  was  caused  by  the  fumes  and 
gases  from  defendant's  works,  or  by 
the  emanation  from  a  sewer,  it  was 
held  that  the  experts  were  properly 
permitted  to  testify,  in  giving  the 
grounds  and  reasons  of  their  opinions, 
as  to  the  details  of  experiments  made 
by  them  under  conditions  and  circum- 
stances which,  as  they  testified,  were 
as  nearly  as  possible  like  those  sur- 
rounding the  plaintifTs  house,  in  the 
absence  of  the  sewer. 

In  an  action  for  injury  to  plaintiff's 
farm  by  the  fumes  from  a  smelter 
some  2  miles  distant,  it  is  error  to  per- 
mit experiments  to  be  made  before  a 
jury  by  pouring  sulphuric  acid  out  of 
a  bottle  on  a  wooden  stick,  a  pine 
branch,  and  a  piece  of  cloth,  there  be- 
ing no  such  similarity  of  conditions  as 
to  insure  a  reasonably  just  and  accu- 
rate comparison.  Rowe  v.  Northport 
Smelting  &  Ref.  Co.  (1904)  35  Wash. 
101,  76  Pac.  629. 
Fnmaoe. 

Experiment  to  determine  possibility 
of  fire  originating  from,  see  Fire. 

Gases. 

See  Fumes. 

Gasolene. 

See  Properties  of  substances. 

Gate. 

In  an  action  against  a  street  car 
company  for  the  death  of  a  passenger 
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who  fell  from  the  platform  of  a  street 
car  and  was  killed,  in  consequence  of 
the  gate  not  being  securely  fastened, 
in  which  the  defendant  seeks  to  prove 
by  testimony  that  it  was  not  possible 
for  the  link  fastening  the  platform 
gate  to  stay  upon  the  knob  halfway  or 
insecurely,  it  is  proper  to  produce  in 
court  the  contrivance-  itself  and  dem- 
onstrate its  workings.  Spurlock  v.. 
Shreveport  Traction  Co.  (1906)  118 
La.  1,  42  So.  575. 

Cr'naiaied  pftper. 

Experiment  to  determine  adhesive- 
ness of,  see  Properties  of  substances — 
adhesiveness. 

G«BS. 

See  Firearms. 

Hallwftj. 

Amount  of  light  in,  see  Visibility — 
conditions  as  to  light. 

Heariag. 

See  Audibility. 

Possibility  of  testator  seeing  and 
hearing  attesting  witnesses,  see  Wills 
— attestation  of. 


Catching  of,  upon  steps,  see  Acci- 
dent— reproduction  of  circumstances 
of. 

Visibility  of  defects  in,  see  Visibil- 
ity—of defect   in   highway. 

Amount  of  light  given  by  street 
lamp,  see  Visibility— conditions  as  to 
light. 

Overturning  of  other  vehicle  by  ob- 
struction in,  see  Accident — reproduc- 
tion of  circumstances  of. 

In  an  action  against  an  abutting 
landowner  for  discharging  water 
through  a  spout  so  that  it  ran  upon 
the  sidewalk,  where  it  formed  ice  upon 
which  the  plaintiff  slipped,  it  was  not 
error  on  the  part  of  the  trial  court  to 
exclude  a  photograph  taken  during  a 
rainstorm  of  much  greater  severity 
than  any  occurring  at  the  time  of  the 
accident,  for  the  purpose  of  showing 
the  direction  taken  by  water  thrown 
from  the  spout  and  that  such  water 
-could  not  and  did  not  flow  to  the  public 
walk.  Field  v.  Gowdy  (1908)  199 
Mass.  568,  19  L.R.A.(N.S.)  236,  85  N. 
£.  884. 


Highway  orosaiag. 

Accident  at,  see  Accident — ^repro- 
duction of  circumstances  of. 

Distance  from  which  light  from  lo- 
comotive headlight  will  fall  upoa,  see 
Visibility — conditions  as  to  light. 

Visibility  of  approaching  train  from, 
see  Visibility — of  approaching  train. 

Hole. 

As  cause  of  accident,  see  Accident-* 
reproduction  of  circumstances  of. 

Homicide. 

Demonstration  as  to  possibility  of 
suicide,  see  Suicide. 

Experiments  tending  to  negative  de- 
fense of  suicide,  see  also  Powder 
burns  and  marks. 

Experiments  to  determine  scattering 
of  shot,  see  Shot — scattering  of. 

Distance  within  which  powder  burns 
and  marks  will  be  produced  by  dis- 
charge of  weapon,  see  Powder  burns 
and  marks. 

Experiments  to  ascertain  possibility 
of  accidental  discharge  of  gun  or  pis- 
tol, see  Firearms — ^possibility  of  acci- 
dental discharge. 

Possibility  of  seeing  as  testified  to 
by  witness,  see  Visibility — ^possibility 
of  seeing. 

Upon  a  trial  for  murder  in  which  it 
was  a  controverted  question  whether 
or  not  a  stab  in  the  body  of  a  murdered 
person  severed  a  particular  vein,  the 
trial  court  is  justified  in  excluding  evi- 
dence of  an  experiment  made  by  a  wit- 
ness upon  a  dead  body  approximating 
in  size  that  of  the  deceased.  Com,  v. 
Tucker  (1905)  189  Mass.  457,  7  L.R.A. 
(N.S.)  1056,  76  N.  E.  127. 

In  Brown  v.  State  (1913)  74  Tex. 
Crim.  Rep.  356,  169  S.  W.  437,  a  prose- 
cution for  uxoricide  in  which  the  de- 
fendant claimed  that  his  wife  had  been 
killed  by  a  burglar  who  struck  at  them 
while  they  were  lying  in  bed,  with  an 
iron  bar,  it  was  held  admissible  to 
show  by  a  witness  that,  standing 
where  defendant  said  the  man  stood, 
it  would  be  impossible  with  the  weap- 
on used  to  make  certain  indentations 
on  the  wall,  and  that  in  order  to  pro- 
duce such  indentations  one  would  have 
to  stand  in  another  place,  and  that  it 
was  immaterial  whether  or  not  the  bed 
had  or  had  not  been  slightly  moved 
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from  the  place  where  it  stood  at  the 
time  of  the  homicide. 

Ice. 

Formation  of,  upon  sidewalk,  see 
Highway^ 

In  an  action  on  a  contract  for  the 
sale  of  ice  which  the  purchaser  has 
refused  to  accept  because  of  its  qual- 
ity, evidence  that  a  bacteriological  ex- 
amination of  ice  taken  from  plaintiff's 
factory  three  days  after  the  last  de- 
livery disclosed  the  presence  of  dan- 
gerous bacilli  is  inadmissible,  al- 
though the  defendant  proved  that 
neither  the  plant  nor  the  operation  of 
the  plant  were  changed  in  those  three 
days.  Interboro  Brewing  Co.  v.  Inde- 
pendent Consumers'  Ice  Co.  (1&15)  93 
Misc.  24, 156  N.  Y,  Supp.  410. 

Inflammability. 

See  Properties  of  substances. 

Injury. 

Experiments  to  show  personal  in- 
jury could  not  have  been  caused  by 
means  alleged,  see  Accident — repro- 
duction of  circumstances  of. 

Ink. 

In  Otey  v.  Hoyt  (1854)  47  N.  C.  (2 
Jones,  L.)  72,  an  action  on  a  bond  in 
which  defendant  admitted  the  genu- 
ineness of  the  signature,  but  claimed 
that  the  body  of  the  bond  was  a  for- 
gery, that  the  ink  had  been  extracted 
from  the  body  of  some  genuine  paper 
by  the  use  of  chemicals,  and  the  writ- 
ing composing  the  obligation  declared 
on  substituted,  it  was  held  to  be  error 
to  permit  a  witness  to  testify  as  to  an 
experiment  showing  the  practicability 
of  erasing  writing  by  the  use  of  chem- 
icals, it  not  appearing  that  the  ink 
used  was  the  same,  or  whether  the  pa- 
per experimented  on  had  been  recent- 
ly written  or  was  a  writing  of  long 
standing. 

In  People  v.  Brotherton  (1874)  47 
Cal.  388,  a  prosecution  for  forgery,  it 
was  held  competent  for  the  prosecu- 
tion to.  show  that  certain  chemicals 
found  in  the  baggage  of  one  of  the  de- 
fendants had  been  applied  to  a  check 
written  in  imitation  of  the  original 
check,  which  defendants  were  accused 
of  having  raised,  with  the  same  kind 
of  ink,  and  that  the  ink  was  extracted 
from  the  body  of  the  check  without 


affecting  the  signature,  and  leaving 
the  part  where  the  ink  was  extracted 
perfectly  white,  and  the  texture  of  the 
paper  uninjured. 

Insanity. 

Effect  of  liquor  to  produce,  see  Prop- 
erties of  substances. 


As  causing  fall  of  object  from  above, 
see  Accident. 

Jerk. 

Throwing  of  passenger  from  step  of 
street  car,  see  Accident — reproduction 
of  circumstances  of. 

Kerosene. 

See  Properties  of  substances. 

lAmp. 

Injuries  sustained  in  attempting  to 
light,  see  Accident — reproduction  of 
circumstances  of. 

.«  Iiarceny. 

In  a  prosecution  for  larceny  it  is 
proper  to  permit  a  tailor  to  whom  the 
prosecutor  carried  his  coat  to  be  mend- 
ed, to  testify  as  to  experiments  made 
to  see  whether  such  a  pocketbook  as 
he  described  could  have  been  taken 
out  through  the  cuts  made  in  it,  the 
coat  being  then  in  the  same  condition 
in  which  it  was  at  the  alleged  rob- 
bery. People  v.  Morrigan  (1874)  29 
Mich.  5. 

Light. 

Possibility  of  recognizing  a  person 
by  light  from  flash  of  gun  or  pistol,  see 
Visibility. 

Distance  from  which  visible,  see 
Visibility — of  objects  on  or  near 
track. 

Amount  of,  cast  by  locomotive  head- 
light, see  Visibility — conditions  as  to 
light. 

In  a  prosecution  for  arson  in  which 
the  theory  of  the  prosecution  was  that 
defendant  set  fire  to  the  store  by  leav- 
ing a  candle  burning  under  a  counter, 
which,  upon  burning  down,  ignited 
some  excelsior  and  other  rubbish,  but 
in  which  there  was  no  evidence  that 
candles  had  ever  been  used  in  the 
store  and  no  candle  or  any  indication 
of  one  "was  found  there  when  the  fire 
was  discovered,  a  police  officer  who 
had  testified  that  a  few  minutes  after 
defendant  had  left  the  store  he  had  ob- 
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served  a  dim  light  therein  may  not  be 
permitted  to  testify  that  he  had  ex- 
perimented by  placing  a  candle  in  the 
room  under  a  counter  about  where  the 
fire  occurred,  and  then  going  across 
the  street  to  about  the  same  place 
where  he  had  noticed  the  reflection  on 
the  walls  of  the  room  the  night  before 
the  fire,  when  he  noticed  the  same  sort 
of  reflection  as  that  seen  by  him  be- 
fore the  fire.  Hooker  v.  State  (1903) 
98  Md,  145,  56  Atl.  390,  1  Ann.  Cas. 
644. 


See  Visibility — amount  of  ligh^ 

On  railroad  track,  possibility  of  see- 
ing, see  Visibility — of  live  stock  on 
track. 

IfOeoaiotiTe. 

Experiments  with,  see  Accident — re- 
production of  circumstances  of. 


Amount  of  light  ca«t  by  locomotive 
headlight,  see  Visibility — conditions 
as  to  light. 

Idfimm  ia  wait. 

Demonstration  of  impossibility  of 
concealment  as  negativing,  see  Visibil- 
ity— existence  of  place  of  concealment. 

Machine. 

Unexpected  starting  of,  see  Accident 
— reproduction  of  circumstances  of. 

Operation  of,  see  Accident — repro- 
duction of  circumstances  of. 


Weight  of,  as  occasion  of  accident, 
see  Accident — reproduction  of  condi- 
tions of. 


Distance  within  which  powder  burns 
and  marks  will  be  produced  by  dis- 
charge of  weapon,  see  Powder  burns 
and  marks. 

Motor. 

In  Kimball  Bros.  Co.  v.  Citizens  Gas 
ft  E.  Co.  (1908)  141  Iowa,  632,  118  N. 
W.  891,  an  action  to  recover  damages 
for  failure  to  famish  an  agreed  cur* 
rent  of  electricity  for  the  purpose  of 
operating  an  elevator,  it  was  held  to  be 
within  the  discretion  of  the  trial  court 
to  admit  the  result  of  a  test  of  the 
motor  made  in  the  power  plant  from 
which  the  current  was  taken,  the  vol- 


tage and  amperage  being  the  same 
which  defendant  claimed  it  was  fur- 
nishing at  the  building  for  which  the 
elevator  was  designed. 

Motorman. 

Distance  from  which  person  on  or 
near  track  might  have  been  seen,  see 
Visibility — of  person  on  or  near  track. 

Murder. 

See  Homicide. 

Obstractioa. 

Of  view,  see  Visibility — of  ap- 
proaching train. 

OdoY. 

See  Smelling. 

Osoillatioii. 

Of  hanging  scaflfold,  see  Accident — 
reproduction  of  circumstances  of. 

Passeneer. 

Experiments  to  ascertain  cause  ef 
injury  to  passenger  on  street  car,  see 
Accident — reproduction  of  circum- 
stances of. 

Ponetratins  force. 

Of  shot  or  bullet,  see  Firearms. 

Pkotos^apli. 

See  X-ray  pictures. 

Pipe  line  collars. 

Nonconformity  to  standard,  see 
Sales. 

Pistol. 

See  Firearms. 

Pooketbook. 

Possibility  of  removal  of,  through 
cut  in  coat,  see  Larceny. 

Powder  bums  and  marks. 

It  is  not  essential  to  the  admissibil- 
ity of  evidence  as  to  the  distance  at 
which  powder  bums  are  produced  that 
the  experiments  should  be  made  upon 
a  live  human  being.  People  v.  Solani 
(1907)  6  Cal.  App.  103,  91  Pac.  654. 

In  Tesney  v.  State  (1884)  77  Ala. 
33,  in  which,  as  bearing  upon  the  ques- 
tion whether  defendant  had  stabbed 
deceased  in  self-defense,  it  was  a  ques- 
tion whether  deceased  had  shot  him  at 
close  quarters  or  from  a  few  paces  dis- 
tant, it  was  held  that  the  court  erred 
in  admitting  evidence  of  the  result  of 
a  solitary  experiment,  made  by  firing 
at  a  coat  similar  to  the  one  worn  by 
defendant  in  order  to  show  that  no 
powder  bums  would  be  produced  by  a 
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shot  at  close  quarters,  the  court  say- 
ing: "Such  evidence  superinduces  the 
mischief  of  trying  a  collateral  contro- 
verted matter  by  proving  separate  and 
distinct  experiments  with  results  as 
variant  as  the  manner  of  loading  the 
pistols,  and  the  modes  of  making  the 
experiments  dependent  more  or  less  on 
the  wishes  and  feeling  of  the  person 
making  them,  and  tends  to  confuse  the 
jury  and  withdraw  their  minds  from 
the  consideration  of  the  main  issue." 

In  People  v.  Clark  (1890)  84  Cal. 
573,  24  Pac.  313,  a  prosecution  for 
homicide,  in  which  the  distance  of  the 
deceased  from  the  defendant  at  the 
time  of  the  homicide  was  material  as 
bearing  upon  the  question  whether  the 
shooting  was  in  self-defense,  and  in 
which  it  appeared  that  no  powder 
marks  were  found  upon  the  clothing  or 
body  of  the  deceased,  it  was  held  that 
a  witness  might  be  permitted  to  tes- 
tify to  experiments  made  by  him  with 
a  rifle  of  the  same  make  and  caliber  as 
that  used  by  the  deceased,  to  show  the 
distance  within  which  the  discharge  of 
such  rifle  would  powder  mark  clothing. 

Where  the  evidence  is  not  only  con- 
flicting but  far  from  satisfactory  as  to 
there  being  any  powder  marks  plainly 
discernible  around  the  wound  which 
occasioned  the  death  of  the  deceased, 
and  the  caliber  of  the  revolver  used 
for  the  experiment  is  not  shown  with 
certainty  to  be  the  same  as  that  used 
by  the  defendant,  and  there  is  no  evi- 
dence that  the  cartridge  used  for  load- 
ing was  the  same  in  its  contents, 
evidence  of  experiments  made  by  dis- 
charging a  revolver  at  a  piece  of  white 
paper  is  properly  excluded.  People 
V.  Solani  (1907)  6  Cal.  App.  103,  91 
Pac.  654. 

In  Fein  v.  Covenant  Mut.  Ben.  Asso. 
(1895)  60  UL  App.  274,  in  which  the 
question  was  whether  a  person  whose 
life  was  insured  had  killed  himself  or 
had  come  to  his  death  accidentally  or 
as  the  result  of  a  felonious  act  of  a 
third  person^  and  in  which  it  was  a 
disputed  point  whether  or  not  there 
were  powder  marks  on  the  face  of  the 
deceased,  it  was  held  that  evidence  of 
experiments  made  with  a  pistol  of  the 
same  nature  and  caliber  as  that  with 
which  the  insured  had  been  killed,  and 


with  cartridges  from  the  same  box, 
by  shooting  at  a  piece  of  white  paper 
at  varying  distances,  was  properly  ad- 
mitted, the  condition  being  substan- 
tially the  same  except  that  paper  was 
used  instead  of  the  skin  of  a  living 
man. 

In  Thrawley  v.  State  (1899)  153  Ind. 
375,  55  N.  E.  95,  a  prosecution  for 
homicide  which  defendant  claimed  to 
have  occurred  in  a  hand-to-hand  con- 
flict, while  the  prosecution  adduced 
evidence  to  show  that  the  deceased 
had  been  shot  from  a  distance,  it  was 
held  competent  to  permit  a  witness  to 
testify  to  the  result  of  expergnents  in 
shooting  with  defendant's  revolver  at 
blotting  pads  for  the  purpose  of  show- 
ing how  far  unburned  grains  of  pow- 
der would  carry,  the  same  make  and 
grade  of  cartridges  being  used  as  de- 
fendant had  employed  in  the  homicide^ 
and  it  being  shown  that  such  cart- 
ridges were^  standard  and  very  uni- 
form in  operation. 

In  State  v.  Newells  (1906)  135  Iowa, 
53,  109  N.  W.  1016,  in  which  it  was  a 
question  whether  or  not  the  person 
whom  defendant  was  accused  of  killing 
had  committed  suicide,  it  was  held  that 
there  was  no  error  in  admitting  evi- 
dence of  an  experiment  made  by  shoot- 
ing at  a  piece  of  the  shirt  worn  by  the 
deceased  when  he  was  killed,  with  the 
defendant's  revolver,  at  a  distance  of 
6  to  12  inches,  for  the  purpose  of  not- 
ing the  resulting  powder  marks  or 
burns,  if  any,  although  it  was  not 
shown  that  the  cartridges  employed  by 
the  witnesses  were  the  same  as  the 
particular  cartridge  from  which  the 
bullet  was  shot  into  the  body  of  the 
deceased. 

In  Scott  v.  Homesteaders  (1910)  1A9 
Iowa,  541,  129  N.  W.  310,  in  which  the 
question  was  whether  the  insured,  who 
died  from  a  gunshot  wound,  had  com* 
mitted  suicide,  the  defendant  advanced 
the  theory  that- where  the  muzzle  of  a 
pistol  or  revolver  is  held  close  enough 
against  the  point  of  injury  to  prevent 
communication  with  the  outside  atmos- 
phere, no  powder  marks  will  appear  on 
the  outside  of  the  wound,  and  intro-^ 
duced  expert  evidence  to  that  effect,, 
based  upon  alleged  observation  and 
experiment,  in  which  no  differentiation. 
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was  claimed  as  to  the  caliber  of  pistols 
or  revolvers.  It  was  held  competent 
to  permit  testimony  on  the  part  of  the 
plaintiff  that,  upon  the  discharge  of  a 
revolver  placed  against  a  piece  of  ba- 
con supported  by  a  cabbage  head,  pow- 
der marks  appeared  upon  the  exterior 
surface  of  the  bacon,  although  such 
experiment  was  conducted  with  a  pis- 
tol of  smaller  caliber  than  that  with 
which  the  insured  was  presumably 
killed. 

In  State  v.  Asbell  (1896)  57  Kan. 
398,  46  Pac.  770,  in  which  it  was  a 
question  whether  or  not  the  person  for 
whose  murder  defendant  was  being 
tried  had  committed  suicide,  it  ap- 
peared that  the  hair  around  the  bul- 
let hole  was  not  stained  and  that  there 
were  no  powder  marks  on  the  flesh, 
and  it  was  claimed  that  if  the  dece- 
dent had  fired  the  pistol  it  would  have 
necessarily  been  close  to  her  head  and 
the  hair  would  have  been  singed  and 
the  flesh  powder  marked.  It  was  held 
that  a  witness  was  properly  permitted 
to  testify  to  the  result  of  experiments 
conducted  by  him  by  shooting  at  hu- 
man hair  and  a  paper  target  with  the 
pistol  with  which  the  deceased  was 
killed,  and  with  cartridges  similar  to 
those  found  therein,  at  distances  rang- 
ing from  6  inches  to  10  feet. 

Experiments  made  with  the  same  re- 
volver and  the  remaining  ammunition 
contained  therein  by  shooting  at  a 
piece  of  light  cloth,  for  the  purpose 
of  determining  the  distance  at  which 
the  revolver  must  have  been  held  to 
produce  the  burned  effect  found  upon 
the  clothing  of  a  woman,  is  admissi- 
ble upon  the  question  whether  she  was 
murdered  or  committed  suicide.  New- 
kirk  V.  State  (1919)  —  Md.  — ,  106  Atl. 
694. 

In  Beckett  v.  Northwestern  Masonic 
Aid  Asso.  (1897)  67  Minn.  298,  69  N. 
W.  923,  in  which  it  was  a  question 
whether  a  person  insured  had  commit- 
ted suicide,  and  there  was  evidence 
tending  to  prove  that  there  were  no 
powder  marks  around  the  wound,  it  was 
held  to  be  competent,  for  the  purpose 
of  rebutting  the  theory  of  suicide,  to 
show  the  results  of  experiments  made 
by  discharging  the  same  revolver  loadr 
ed  with  similar  cartridges  and  notic- 


ing at  what  distances  from  the  muzzle 
of  the  revolver  hair  and  other  sub- 
stances were  singed  and  powder 
burned. 

In    Huestis    v.    -^tna    L.    Ins.    Ccr. 

(1915)  131  Minn.  461,  155  N.  W.  643, 
in  which  it  was  a  question  whether 
the  insured  had  shot  himself  accident- 
ally or  with  suicidal  intent,  and  the 
closeness  of  the  gun  to  the  place  of 
the  wo\ind  had  some  bearing  on  the 
probability  of  its  being  fired  inten- 
tionally, the  court  admitted  testimony 
as  to  the  result  of  experiments  with 
the  same  gun,  loaded  with  similar 
shells,  fired  into  sheets  of  cotton  wad- 
ding. 

In   McAlpine  v.   Fidelity  &  C.  Co. 

(1916)  134  Minn.  192,  158  N.  W.  967, 
in  which  it  was  a  question  whether 
an  insured  person  had  committed  sui- 
cide or  been  murdered,  it  was  held  that 
evidence  of  experiments  made  with  the 
gun  of  the  insured  by  shooting  against 
white  paper  was  properly  excluded, 
evidence  having  been  given  of  the  re- 
sults of  other  experiments  with  a  sub- 
stance furnishing  a  better  illustration. 

In  Lillie  v.  State  (1904)  72  Neb.  228, 
100  N.  W.  316,  a  prosecution  for  homi- 
cide in  which,  in  determining  whether 
the  shots,  one  of  which  passed  out 
through  a  curtain,  the  glass  of  the 
window,  and  a  wire  screen  on  the  out- 
side of  the  window,  were  fired  by  the 
defendant  or  by  some  other  person,  it 
became  important  to  know  at  what  dis- 
tance from  the  window  such  shot  was 
fired.  The  curtain,  which  was  in  evi- 
dence, was  powder  burned,  and  the 
state  offered  evidence  of  experiments 
which  had  been  performed  for  the  pur- 
pose of  demonstrating  how  near  it  the 
shot  must  have  been  fired  to  produce 
such  result.  It  was  held  that  it  was; 
not  an  abuse  of  discretion  on  the  part 
of  the  trial  court  to  admit  evidence  of 
experiments  in  which  the  material 
used  was  a  piece  of  muslin  hung  be- 
fore a  wooden  surface,  and  about  6 
inches  distant,  with  revolvers  and 
cartridges  of  various  kinds,  fired  at 
various  distances,  a  record  being  kept 
of  each  shot  fired,  and  each  bullet  hole 
through  the  cloth  being  fully  ex- 
plained to  the  jury,  the  kind  of  re- 
volver and  cartridges  used  in  connec- 
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tion  therewith  and  the  distance  from 
which  the  shot  was  fired  being  shown, 
although  it  was  not  known  what  sort 
of  cartridges  or  revolver  were  used  by 
the  assassin. 

In  People  v.  Fieri  (1908)  123  App. 
Div.  174,  108  N.  Y.  Supp.  416,  a  prose- 
cution for  homicide  in  which  it  ap- 
peared that  the  clothing  worn  by  the 
deceased  contained  powder  and  ap- 
peared to  be  burned  or  scorched,  it  was 
held  that,  in  order  to  determine  from 
what  distance  the  shot  which  pene- 
trated the  clothing  was  fired,  it  was 
proper  to  admit  evidence  of  an  experi- 
ment made  by  discharging  a  revolver 
and  cartridges  of  the  same  kind  as 
those  used  by  the  defendant  at  pieces 
of  cloth  cut  from  a  new  garment  and 
moistened  to  correspond  with  the  pre- 
sumable condition  of  the  deceased's 
coat  at  the  time  of  the  killing,  it  being 
also  attempted  to  comply  with  the  con- 
ditions regarding  the  atmosphere,  the 
test  having  been  made  on  a  rainy  day, 
and  it  appearing  that  it  was  wet  and 
rainy  the  night  when  the  homicide  was 
committed.  But  it  appearing  that  the 
iatal  shot  did  not  penetrate  the  cloth- 
ing of  the  deceased,  but  struck  him  in 
the  head,  it  was  held  that  such  evi- 
dence injected  into  the  case  an  ele- 
ment of  dissimilarity  which,  instead  of 
aiding  the  jury,  would  be  quite  liable 
to  confuse  them,  and  under  such  cir- 
cumstances was  not  proper. 

In  Sullivan  v.  Com.  (1880)  93  Pa. 
284,  a  prosecution  for  murder  in  which 
the  defense  was  set  up  that  the  de- 
ceased had  committed  suicide,  the 
prosecution  showed  that  there  were  no 
powder  marks  or  burns  upon  the  per- 
son or  clothing  of  the  deceased.  It 
was  held  that  it  was  proper  to  admit 
evidence  of  experiments  made  with 
the  same  revolver  and  cartridges, 
which  were  discharged  at  a  piece  of 
muslin  at  varying  distances. 

In  a  prosecution  for  homicide  in 
which  the  theory  of  the  defense  was 
that  the  deceased  committed  suicide, 
witnesses  may  be  allowed  to  state  with 
what  results  they  had  fired  the  pistol 
with  which  the  killing  was  done  at 
different  distances,  for  the  purpose  of 
ascertaining  at  what  distance  it  would 
bum  cloth  like  that  worn  by  deceased, 


or  stain  it  with  powder  marks.  Boyd 
V.  State   (1884)   14  Lea   (Ternu)   161. 

In  a  prosecution  for  murder  a  wit- 
ness may  be  permitted  to  testify  to 
experiments  made  with  a  pistol  used 
in  the  killing,  for  the  purpose  of  show- 
ing how  far  it  would  powder  burn 
cloth,  similar  to  the  shirt  worn  by  the 
deceased.  Hughes  v.  State  (1912)  126 
Teiui.  40,  148  S.  W.  543,  Ann.  Cas. 
1913D,  1262. 

In  order  to  show  the  distance  of  the 
weapon  from  deceased's  head  at  the 
time  of  the  homicide,  evidence  of  ex- 
periments made  as  to  the  effect  of 
powder  fired  from  a  pistol  upon  a 
pasteboard  at  various  distances  is  in- 
admissible, a  test  on  the  pasteboard 
not  being  similar  to  firing  at  the  skin 
of  a  human  being.  Morton  v.  State 
(1902)  —  Tex.  Crim.  Rep.  — ,  71  S.  W. 
281. 

In  Streight  v.  State  (1911)  62  Tex. 
Crim.  Rep.  453,  138  S.  W.  742,  a  prose- 
cution for  homicide  in  which  the  state 
contended  that  when  the  pistol  was 
fired  it  burned  deceased's  eyebrow,  it 
was  held  error  to  reject  evidence  of 
experiments  made  with  a  pistol  of  the 
kind  found  lying  by  deceased,  and  the 
same  character  of  shell,  by  shooting 
at  a  target  prepared  with  human  hair 
placed  in  the  position  and  to  represent 
human  eyebrows,  showing  that  with  a 
bullet  hole  so  placed  as  in  the  case  of 
the  bullet  which  killed  the  deceased  it 
would  be  impossible  at  any  range  for 
the  powder  to  burn  the  eyebrow  off. 

In  Reagan  v.  State  (1919)  —  Tex. 
Crim.  Rep.  — ,  208  S.  W.  528,  a  prose- 
cution for  homicide  in  which  it  be- 
came materiaF,  as  bearing  upon  the 
question  whether  the  fatal  shot  was 
fired  in  self-defense,  to  determine  at 
what  distance  from  the  deceased  it 
was  fired,  it  was  held  error  to  admit 
evidence  of  experiments  made  by 
shooting  the  same  pistol  with  the  same 
kind  of  cartridges  at  white  paper  in 
order  to  determine  the  distance  at 
which  it  would  cause  powder  burns,  it 
appearing  that  the  clothing  of  the  de- 
ceased was  of  dark  color. 

In  Pollock  V.  State  (1908)  136  Wis, 
136,  116  N.  W.  851,  a  prosecution  for 
homicide,  it  was  held  competent  for 
the   purpose   of  discrediting  defend- 
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anfs  claim  that  he  fired  in  self-de- 
fense  when  he  and  the  deceased  were 
in  close  proximity,  to  show  that  there 
were  no  powder  marks  on  the  body  of 
the  deceased,  and  to  give  evidence  as 
to  experiments  made  by  shooting  bul- 
lets from  the  same  pistol,  using  simi- 
lar cartridges,  through  the  vest  of  the 
deceased  at  various  distances,  for  the 
purpose  of  showing  at  what  distance 
there  would  be  no  powder  staiiut. 

Propertltts  of  sttbstaao««* 

See  also  Corrosiveness. 

In  Moehlenbrock  v.  Parke,  D.  &  Co. 
(1918)  141  Minn.  154,  169  N.  W.  541, 
an  action  to  recover  for  the  death  of 
a  person  alleged  to  have  been  caused 
by  the  administration  of  impure  ether 
as  an  anesthetic,  against  the  manufac- 
turer thereof,  it  was  held  that  evi- 
dence was  admissible  as  to  the.  effect 
of  ether  out  of  the  same  can,  admin- 
istered to  another  patient  on  the  fol- 
lowing day,  human  beings  being  phys- 
ically sufikiently  near  alike  so  that  it 
may  be  assumed  that,  when  a  drug  pro- 
duces a  certain  effect  oil  one  person,  it 
will  to  a  certain  extent  similarly  affect 
another,  taking  into  account  age, 
strength,  and  other  conditions  present. 


In  an  action  on  a  bond  in  which  the 
plaintiff  claimed  that  it  was  originally 
sealed  with  paper  taken  from  the 
gummed  margin  of  postage  stamps, 
and  that  such  seals  had  been  lost,  it 
was  proper  to  refuse  to  permit  the  de- 
fendant to  adheire  the  gummed  margin 
of  postage  stiunps  to  paper  in  the  pres- 
ence of  the  jury,  and  when  dry  to  let 
the  jury  remove  them,  there  being  no 
offer  to  show  that  such  margins,  when 
once  adhered  to  paper,  will  remain  un- 
affected by  time  or  the  conditions  un- 
der which  they  are  kept  or  handled. 
Hardwick  Sav.  Bank  &  T.  Co.  v.  Dren- 
an  (1900)  72  Vi.  438,  48  Atl.  645. 


In  Standard  Oil  Co.  v.  Reagan 
(1915)  15  Oa.  App.  571,  84  S.  E.  69,  8 
N.  C.  C.  A.  209,  an  action  for  damages 
occasioned  by  negligence  in  selling 
gasolene  as  kerosene,  it  was  held  no 
error  to  show  that  upon  the  applica- 
tion of  a  match  to  a  quantity  poured 
into  a  tin  can  the  liquid  sold  as  kero- 


sene ignited  much  more  readily  than 
genuine  kerosene,  although  the  evi- 
dence in  the  case  indicated  that  the 
liquid  in  question  had  been  poured 
upon  chips  in  a  stove  to  which  fire 
had  already  been  applied. 

—  flavor. 

In  Boerner  Fry  Co.  v.  Mucci  (1913) 
158  Iowa,  315,  138  N.  W.  866,  an  ac- 
tion against  an  ice  cream  manufac- 
turer for  the  price  of  a  quantity  of 
vanilla  sold  to  him  by  plaintiff,  alleged 
not  to  be  according  to  sample,  it  was 
held  that  the  trial  court  was  clearly 
within  its  discretion  in  refusing  to 
permit  the  jury  to  taste  of  ice  cream 
flavored  with  the  vanilla  in  question, 
the  professed  purpose  of  the  experi- 
ment being  to  show  that  the  extract 
gave  the  ice  cream  a  soapy  taste,  since 
it  did  not  appear  that  such  taste  was 
not  attributable  to  other  ingredients. 

In  a  prosecution  for  homicide,  in 
which  the  defendant  claimed  to  have 
been  rendered  temporarily  insane  by 
a  drink  which  had  been  given  him  by 
a  saloon  keeper,  his  testimony  that  li- 
quor tasted  by  him  at  the  time  of  the 
trial  had  a  taste  very  similar  to  that 
which  he  had  drunk  prior  to  ti&e  homi- 
cide is  insufficient  to  let  in  evidence  of 
experiments  made  with  ordinary 
whisky  and  with  a  liquor  claimed  to 
be  of  the  same  character  as  the  liquor 
which  defendant  had  taken.  People  v. 
Slack  (1892)  90  Mieh.  448,  51  N.  W. 
533. 

—  ittflaamaMUty. 

In  Thornhill  v.  Carpenter-Morton 
Co.  (1915)  220  Mass.  59S,  108  N.  E. 
474,  an  action  for  injuries  sustained 
by  the  plaintiff  from  the  sudden  igni- 
tion of  the  volatile  and  inflammable 
gases  contained  in  a  stain  when  a 
match  was  lighted  in  the  room  where 
the  stain  was  being  applied  to  the 
floor,  it  was  held  that  it  -could  not  be 
said  that  the  trial  court  abused  its 
discretion  in  refusing  to  permit  a  can 
of  the  stain  to  be  lighted  in  the  pres- 
ence of  the  jury  for  the  purpose  of 
showing  that  it  could  easily  be  extin- 
guished, the  conditions  under  which 
the  accident  occurred  being  so  mani- 
festly different  from  the  conditions 
when  the  experiment  was  proposed 
that  it  would  not  have  assisted  the 
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jury  unless  supplemented  by  collateral 
inquiry. 

Where  plaintiff's  theory  is  that  a  fire 
was  caused  by  the  ignition  of  gases 
formed  upon  the  explosion  of  an 
ammonia  refrigeration  system,  consist- 
ing of  ammonia  gas  intermingled  with 
the  gases  formed  by  the  accompanying 
lubricating  oils,  the  production  by  de- 
fendant of  liquid  ammonia  in  court 
and  the  offer  by  counsel  to  submit  it 
to  certain  tests  and  experiments  is  im- 
proper and  harmful.  Mueller  Bros. 
Art  &  Mfg.  Co.  V.  Fulton  Street  Whole- 
sale Market  Co.  (1913)  181  111.  App. 
685. 

^  oemeat. 

In  Burt  V.  Garden  City  Sand  Co. 
<1908)  141  UL  App.  603,  affirmed  in 
(1908)  237  111.  473,  86  N.  E.  1055,  in 
which  it  was  contended  that  cement 
delivered  was  not  up  to  contract  grade, 
it  was  held  that  tests  made  of  the  ce- 
ment after  it  had  been  subjected  to 
conditions  which  would  change  its 
qualities  were  incompetent,  since  they 
did  not  tend  to  show  its  condition  and 
qualities  at  the  time  and  place  of  de- 
livery. 

Railroad. 

See  also  Railroad  crossing;  Railroad 
tie ;  Railroad  track. 

Coupling  cars,  see  Accident — repro- 
duction of  circumstances  of. 

Experiments  to  show  that  cinders  of 
sparks  may  be  larger  than  meshes  of 
spark  arrester,  see  Sparks. 

Suction  of  passing  trains,  see  Suc- 
tion. 

Experiment  to  determine  whether 
engine  might  pass  person  standing  by 
bin  in  coal  shed,  see  Accident — repro- 
duction of  circumstances  of. 

Railroad  orosains. 

Time  within  which  crossing  might 
be  reached  after  catching  sight  of 
train,  see  Distance — time  necessary  to 
traverse. 

Railroad  tie. 

Possibility  of  brakeman  stepping 
upon,  in  swinging  from  car,  see  Acci- 
dent— reproduction  of  circumstances 
of. 

Railroad  track. 

Distance  from  which  persons  on  or 
near  railroad  track  might  have  been 


seen,  see  Visibility — of  persons  on  or 
near  track. 

Time  necessary  to  remove  rail,  see 
Time. 

Freezing  of  person's  boot  to  track, 
see  Accident — ^reproduction  of  circum- 
stances of. 

Possibility  of  catching  foot  between 
rails,  see  Accident — reproduction  of 
circumstances  of. 

Rain  water. 

Discharge  of,  upon  sidewalk,  see 
Highway. 

Recognition. 

Of  person  by  flash  of  gun  or  pistol, 
possibility  of,  see  Visibility. 

Refrigerating  system. 

Inflammability  of  gases  generated 
by  explosion  of,  see  Properties  of  sub- 
stances— inflammability. 

Releaise. 

Of  brake,  eflfect  of,  to  make  car 
jump  forward,  see  Accident — repro- 
duction of  circumstances  of* 

ReroWer. 

See  Firearms. 

River. 

In  an  action  for  damages  for  remov- 
ing stone  from  a  river,  in  consequence 
of  which  the  river  washed  away  the 
plaintiff's  land,  evidence  that  the  re- 
moval of  stone  at  another  place  on  the 
river  produced  the  same  effect  is 
properly  excluded  where  the  only  evi- 
dence as  to  the  similarity  of  conditions 
was  that  there  was  a  likeness  in  the 
two  situations  so  far  as  the  witnesses 
could  judge.  Hawks  v.  Charlemont 
(1872)  110  Mass.  110. 

Running. 

Noise  made  by  person  in,  possibility 
of  hearing,  see  Audibility. 

Sales. 

See  also  Smelling;  Properties  of 
substances. 

In  Columbus  Constr.  Co.  v.  Crane  Co. 
(1900)  40  C.  C.  A.  35,  98  Fed.  946,  an 
action,  for  damages  arising  from  the 
failure  of  material  furnished  for  the 
construction  of  a  pipe  line  to  conform 
to  specifications,  it  was  held  that  the 
court  did  not  err  in  admitting  proof  of 
a  test  made  during  the  progress  of  the 
trial,  of  certain  collars  produced  in 
court  as  samples  of  defective  collars 
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received  of  the  defendant  under  the 
contract,  although  the  test  was  made 
by  applying  them  to  pipe  other  than 
that  delivered  under  the  contract. 

Saw. 

Throwing  of  wood  by,  see  Accident 
— reproduction  of  circumstances  of. 

SeaJfoId. 

Safety  of,  see  Accident — reproduc- 
tion of  circumstances  of. 


See  Visibility. 

Possibility  of  testator  seeing  and 
hearing  attesting  witnesses,  see  Wills 
— ^attestation  of. 

8elf -defease. 

Experiments  to  determine  from  what 
distance  pistol  or  gun  was  fired,  as 
bearing  upon  issue  of  self-defense,  see 
Powder  burns  and  marks ;  Shot — scat- 
tering of. 


Distance  within  which  power  bums 
and  marks  will  be  produced  by  dis- 
charge of  weapon,  see  Powder  burns 
and  marks. 

Skot— seatieiiag  of. 

In  People  v.  Wagner  (1916)  29  Cal. 
App.  363,  1&5  Pac.  649,  a  prosecution 
for  homicide  in  which  defendant 
claimed  that  his  gun  had  accidentally 
gone  off  while  he  was  cleaning  it,  and, 
in  explaining  how  the  killing  occurred, 
illustrated  how  he  sat  in  the  chair  and 
how  he  held  the  gun  before  and  at  the 
moment  of  its  discharge,  it  was  held 
that  the  trial  court  erred  in  permit- 
ting the  prosecution  to  show  the  re- 
sult of  certain  experiments  made  by 
firing  shots  from  the  gun  which  killed 
the  deceased  at  and  into  cardboard  and 
blocks  of  wood  which  were  intended  to 
represent  the  deceased,  and  were  sup- 
posedly placed  in  the  position  in  which 
be  stood  at  the  time  of  the  killing,  the 
result  of  such  experiment  tending  to 
show  that  if  the  gun  had  been  dis- 
charged on  the  morning  of  the  killing 
in  the  manner  and  under  the  same 
circumstances  described  by  the  de- 
fendant, the  pattern  and  location  of 
the  shot  would  have  been  different 
from  the  pattern  and  location  of  the 
jshot  actually  found  upon  the  head  of 


the  deceased  and  in  the  window  case* 
ment,  where  it  was  not  shown  that  the 
block  of  wood  which  was  supposed  to 
represent  the  head  and  body  of  the 
deceased  stood  in  the  same  position 
and  at  the  same  angle  as  the  deceased 
stood  when  he  was  shot. 

For  the  purpose  of  discrediting  the 
testimony  of  the  defendant  in  a  mur- 
der case  as  to  the  conditions  under 
which  he  shot  the  deceased,  his  claim 
being  that  he  had  done  so  in  self-de- 
fense, it  is  error  to  permit  the  intro- 
duction into  evidence  of  certain  tar- 
gets into  which  a  witness  testified  he 
had  fired  shots  from  a  gun  for  the  pur- 
pose of  showing  that  had  the  shooting 
taken  place  under  the  circumstances 
testified  to  by  defendant  the  shot 
would  not  have  scattered  as  it  did,  it 
not  appearing  that  in  making  such  test 
the  same  or  a  similar  gun  was  used,  or 
that  the  shot,  powder,  and  loading 
'  were  similar,  or  that  the  target  was 
N  so  placed  as  to  be  similar  in  position 
to  the  body  of  the  deceased  when  he 
was  shot,  as  testified  by  the  defendant. 
Hisler  v.  State  (1906)  52  Fla.  30,  42 
So.  692. 

In  State  v.  Justus  (1883)  11  Or.  178, 
50  Am.  Rep.  470,  8  Pac.  337,  6  Am. 
Crim.  Rep.  511,  in  which  the  defend- 
ant, who  was  accused  of  the  murder  of 
his  father,  claimed  that  he  had  acci- 
dentally shot  him  in  letting  down  the 
hammer  on  his  gun  while  at  a  certain 
distance  from  where  his  father  was 
sitting,  it  was  held  error  to  admit  evi- 
dence of  experiments  made  with  the 
same  gun,  loaded  as  defendant  was  ac- 
customed to  load  his  gun,  and  out  of 
the  defendant's  powder  flask,  by  dis- 
charging it  at  certain  ti^rgets  made 
out  of  pasteboard  at  different  dis- 
tances, since  the  characteristics  of 
near  gunshot  wounds  can  by  no  possi- 
bility be  reproduced  or  represented  by 
experiments  upon  pasteboard. 

SliotKva. 

See  Firearms. 

Sidewalk. 

Formation  of  ice  upon,  see  High- 
way. 

Signal. 

Visibility  of,  see  Visibility — of  sig- 
nal. 
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Sounds. 

Possibility  of  hearing,  see  Audibil- 
ity. 

SmeUinK. 

In  Hagee  v.  Grossman  (169)  31  Ind. 
223,  an  action  for  breach  of  warranty 
of  hour  alleged  to  have  proved  unfit 
for  use,  it  was  held  proper  not  to  per- 
mit the  jury  personally  to  test  its  odor, 
where  it  was  shown  that  it  gave  out  a 
stronger  smell  when  offered  in  evi- 
dence than  when  purchased. 

Space. 

Eicperiment  to  determine  whether 
engine  might  pass  person  standing  by 
bin  in  coal  shed,  see  Accident^— re- 
production of  circumstances  of. 

Spark  arrester. 

Experiments  to  show  that  cinders  of 
sparks  may  be  larger  than  meshes  of 
spark  arrester,  see  Sparks. 

Sparks. 

In  Thomas,  Roberts,  Stevenson  Go. 
V.  Philadelphia  &  R.  R.  Co.  (1917)  256 
Pa.  549,  100  Atl.  998,  in  which  the  is- 
sue was  whether  a  fire  had  been  start- 
ed by  sparks  from  defendant's  locomo- 
tive, and  in  which  witnesses  had  tes- 
tified that  under  no  circumstanceB 
could  a  spark  larger  than  the  mesh 
of  an  arrester  escape  therefrom  if  the 
lajtter  were  in  good  repair  and  condi- 
tion, it  was  held  that  there  was  no 
error  in  admitting  evidence  as  to  ex- 
periments which  demonstrated  that 
when  bituminous  coal  was  used  there 
were  sometimes  emitted  through  an 
arrester  in  good  condition  sparks 
which,  after  leaving  the  smokestaclt; 
expanded  in  size  to  such  an  extent  that 
when  picked  up  they  were  considerably 
larger  than  the  mesh  of  the  arrester, 
although  these  experiments  were  not 
made  under  conditions  precisely  simi- 
lar to  those  existing  at  the  time  the 
sparks  in  the  instant  case  were  emit- 
ted,^-especially  as  other  witnesses 
were  allowed  to  give  like  testimony 
without  objection. 

In  E.  T.  &  H.  K.  Ide  v.  Boston  &  M. 
R.  Co.  (1909)  83  Vt.  66,  74  Atl.  401,  an 
action  against  a  railroad  for  loss  by 
fire,  in  which  a  perforated  plate  of  the 
kind  used  by  the  defendant  as  a  spark 
arrester,  and  a  wire  netting  device  in 
use  on  some  other  road,  were  in  evi- 


dence, it  was  held  that  it  was  within 
the  discretion  of  the  trial  court  to  per- 
mit the  jury  to  make  experiments  with 
such  appliances  to  determine  which  of 
the  two  would  permit  the  passage  of 
the  larger  cinders,  although  the  evi- 
dence was  that  the  spark-arresting  de- 
vices, when  put  in  an  engine,  are  set 
at  an  angle,  so  that  the  size  and  shape 
of  the  apertures  were  factors  merely 
in  the  relative  efficiency  of  the  devices 
in  question. 

Speaklnc* 

Possibility  of  overhearing  conversa- 
tion, see  Audibility. 

Speed. 

Distance  in  which  automobile  at 
given  speed  may  be  stopped,  see  Auto- 
mobile. 

In  Augusta  R.  &  Electric  Co.  v.  Ar- 
thur (1907)  3  Ga.  App.  513,  60  S.  E. 
213,  an  action  for  injuries  sustained 
by  a  foot  passenger  who  was  knocked 
down  by  a  street  car,  it  was*  held  that 
there  was  no  error  in  permitting  a  wit- 
ness to  testify  as  to  certain  experi- 
ments made  by  him  as  to  the  speed  of 
a  car  on  the  defendant  company'^ 
track,  running  en  a  different  day,  and 
not  at  but  near  the  scene  of  the  casu- 
alty, especially  as  the  witness  testi- 
fied that  so  far  as  he  could  judge  th« 
cars  which  were  being  compared  ran 
at  about  the  same  rate  of  speed. 

In  Fippinger  v.  Glos  (1914)  190  111. 
App.  238,  proof  of  experiments  made 
by  experts  as  to  the  speed  at  which 
defendant's  auto  truck  could  be  driven 
was  held  competent  on  behalf  of  de- 
fendant without  proof  that  the  condi- 
tions were  identically  the  same,  where 
it  was  practically  impossible  to  pro- 
duce the  exact  conditions,  owing  to  the 
fact  that  defendant  was  not  served 
with  process  until  more  than  nine 
months  after  the  accident. 

Stability. 

Of  cornice  of  building,  see  Accident 
— ^reproduction  of  circumstances  of. 

Of  hanging  scaffold,  see  Accident — 
reproduction  of  circumstances  of. 

Steam. 

Time  necessary  to  raise,  in  boiler, 
see  Explosion. 


ANNO.— EXPERIMENTAL  EVIDENCE. 


49 


Inflammable  properties  of,  see  Prop- 
erties of  substances — inflammability. 

Visibility  of,  produced  by  treading 
upon  banana  peel,  see  Banana  peel. 


Condition  of  light  upon,  see  Visibil- 
ity— amount  of  light. 


Of  machine,  see  Accident — repro- 
duction of  circumstances  of. 

Step. 

Catching  of  heel  upon,  see  Accident 
— reproduction  of  circumstances  of. 

Throwing  of  passenger  from  step  of 
street  car,  see  Accident — reproduction 
of  circumstances  of. 

BtoppiHc- 

Distance  in  which  automobile  at  giv- 
en speed  may  be  stopped,  see  Automo- 
bile. 

A  witness  may  not  be  permitted  to 
testify  as  to  the  distance  within  which 
a  car  could  be  stopped,  where  his  ob- 
servation was  not  made  at  the  scene 
of  the  accident.  Price  v.  Charles  War- 
ner Co.  (1899)  1  Penn.  (Del.)  462,  42 
Atl.  699. 

Bteppiiic  tvalA. 

In  Upthegrove  v.  Chicago  G.  W.  R. 
Co.  (1910)  154  III.  App.  460,  an  action 
for  injuries  sustained  in  a  railway 
wreck,  it  was  held  that  the  trial  court 
did  not  err  in  refusing  to  permit  de- 
fendant to  show  the  result  of  a  test 
made  to  ascertain  the  distance  in 
which  a  train  running  over  the  track 
at  the  point  where  the  accident  oc- 
curred could  be  stopped,  where  it  ap- 
peared that  such  experiments  were  not 
made  with  the  same  engine,  and  that 
the  train  did  not  contain  either  the 
same  number  of  loaded  cars  or  the 
same  number  of  empty  cars,  nor  that 
the  same  number  of  cars  were  air 
equipped  as  in  the  train  upon  which 
plaintiff  was  riding. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  person  struck 
by  a  train,  evidence  is  admissible  of  a 
test  made  to  determine  whether  the 
train  that  caused  the  deatii  could  have 
been  stopped  after  the  engineer  saw  or 
could  have  seen  the  deceased,  by  run- 
ning the  same  train  on  a  different  day, 
after   the    accident,    over    the    same 
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place,  with  the  same  number  of 
coaches,  and  in  applying  every  means 
of  stopping  the  train  as  soon  as  it  was 
possible,  by  being  on  the  lookout,  to 
see  an  object  standing  at  the  place 
of  the  accident.  Byers  v.  Nashville, 
C.  &  St.  L.  R.  Co.  (1895)  94  Tenn.  345, 
29  S.  W.  128. 

Store* 

Possibility  of  seeing  into,  from 
street,  see  Visibility — possibility  of 
seeing  from  certain  points. 

Strap. 

Possibility  of  accidental  strangling 
by,  see  Suicide. 

street  oar. 

Speed  of,  see  Speed. 

Experiments  to  show  that  speed  of 
car  would  not  cause  it  to  jump  track, 
see  Accident — reproduction  of  circum- 
stances of. 

Distance  within  which  may  be 
stopped,  see  Stopping. 

Injury  sustained  by  passenger  in 
alighting  from,  see  Accident — repro- 
duction of  circumstances  of. 

Throwing  of  passenger  from  step  of 
street  car,  see  Accident — reproduc- 
tion of  circumstances  of. 

Working  of  device  fastening  plat- 
form gate,  see  Gate. 

Distance  from  which  persons  on  or 
near  tracks  might  have  been  seen,  see 
Visibility — of  person  on  or  near  track. 

Distance  from  which  switch  might 
have  been  seen  by  motorman,  see  Visi- 
bility— of  switch. 

street. 

See  Highway. 

Street  lamp. 

Amount  of  light  given  by,  see  Visi- 
bility— conditions  as  to  light;  also  Vis- 
ibility— of  defects  in  highway. 

Suetloii. 

Evidence  of  the  effect  of  air  upon 
mail  sacks  thrown  from  running  trains 
is  inadmissible  upon  the  question  of 
the  effect  upon  a  boy  weighing  65 
pounds,  standing  near  a  passing  train. 
Graney  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1897)  140  Mo.  89,  38  L.R.A.  6S3,  41 
S.  W.  246. 

Snioide. 

Experiments  to  determine  from 
what   distance   discharge   of  weapon 
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will  produce  powder  burns  or  marks, 
as  bearing  upon  question  of,  see  Pow- 
der bums  and  marks. 

In  Tackman  v.  Brotherhood  of  Amer- 
ican Yeoman  (1906)  132  Iowa,  64,  8 
L.R.A.(N.S.)  974,  106  N.  W.  350,  in 
which  the  question  was  whether  or  not 
one  found  strangled  by  a  strap  in  his 
barn  met  death  by  accident  or  suicide, 
the  court  permitted  evidence  of  experi- 
ments showing  that  with  the  strap 
hanging  in  a  certain  manner  an  acci- 
dental fall  upon  the  strap  would 
tighten  it  around  the  neck  three  times 
out  of  four,  where  the  custom  of  bang- 
ing the  strap  over  the  peg  as  it  hung 
in  the  experiment  and  the  fact  that  it 
was  not  tied  around  the  neck  of  the 
decedent  are  shown,  so  that  the  only 
condition  not  shown  and  necessary  to 
be  inferred  to  make  the  conditions  in 
the  experiment  the  same  as  those  un- 
der which  the  death  occurred  is  that 
the  strap  hung  in  the  form  of  a  loop. 

In  State  v.  Schneck  (1911)  85  Kaiu 
334,  116  Pac.  823,  in  which  the  ques- 
tion was  whether  a  person  found  with 
her  throat  cut  had  committed  suicide 
or  had  been  murdered,  it  was  held  that 
the  trial  court  properly  refused  to  al- 
low defendant  to  make  a  physical  dem- 
onstration before  the  jury  that  a  knife 
found  under  the  body  would  cut  a 
chunk  of  raw  beef,  the  conditions  be- 
ing so  different  that  the  experiment 
would  not  have  aided  the  jury  in  deter- 
mining whether  the  wound  could 
have  been  inflicted  with  the  knife. 

Switoh. 

Distance  from  which  motorman 
might  have  seen,  see  Visibility — of 
switch. 

Tastins^ 

See  Properties  of  substances — fla- 
vor. 

Tie. 

Possibility  of  brakeman  stepping 
upon,  in  swinging  from  car,  see  Acci- 
dent— reproduction  of  circumstances 
of. 

Time, 

Necessary  to  traverse  certain  dis- 
tance, see  Distance — time  necessary  to 
traverse. 

Necessary  to  raise  steam  in  boiler, 
see  Explosion.* 


In  an  action  for  injuries  sustained 
by  a  passenger  by  reason  of  the  start- 
ing of  the  train  before  she  had  time 
to  alight,  there  is  no  error  in  refusing 
to  admit  testimony  of  a  subsequent 
test  made  to  determine  the  length  of 
time  that  the  engineer  probably  took 
to  oil  his  engine  at  the  point  in  ques- 
tion on  the  occasion  of  the  accident. 
O'Dea  V.  Michigan  C.  R.  Co.  (1905)  142 
Mich.  265,  105  N.  W.  746. 

In  Davis  v.  State  (1897)  51  Neb.  301, 
70  N.  W.  984,  a  prosecution  for  homi- 
cide in  causing  the  derailment  •  of  a 
train  and  the  death  of  a  passenger, 
the  theory  was  that  the  defendant  had 
unscrewed  the  nuts  from  the  fish-plate 
bolts  with  a  monkey  wrench  intro- 
duced in  evidence,  and  removed  with 
a  clawbar  the  spikes  holding  down  a 
rail  on  the  trestle,  just  prior  to  the 
occurrence  of  the  wreck.  A  witness 
having  testified  as  an  expert  for  the 
defendant  that  it  was  impossible  for  a 
man  with  the  monkey  wrench  in  evi- 
dence to  unscrew  the  nuts  on  the  fish- 
plate bolts  of  the  railway  track,  it  was 
held  proper  to  permit  the  state  in  re- 
buttal to  prove  by  a  nonexpert  that 
with  the  monkey  wrench  in  evidence 
he  unscrewed  eight  nuts  from  as  many 
fish-plate  bolts  on  a  portion  of  the  rail- 
way track  in  all  respects  like  the  track 
on  the  trestle,  with  the  exception  that 
where  the  witness  experimented  the 
track  was  on  the  earth,  and  that  with 
the  clawbar  he  also  removed  all  the 
spikes  which  held  down  a  rail,  and  that 
he  did  all  this  work  in  twenty-one  min- 
utes ;  and  that  the  difference  in  condi- 
tions existing  between  the  track  where 
the  experiment  was  made  and  the  track 
where  the  displacement  occurred  did 
not  render  the  evidence  incompetent, 
but  was  proper  for  consideration  by 
the  jury  in  determining  the  weight  to 
be  given  to  the  evidence  of  the  experi- 
ment. 

Track. 

See  Railroad  track. 

Train. 

Suction  of  passing  train,  see  Suc- 
tion. 

Obstruction  of  view  of,  see  Visibil- 
ity— of  approaching  train. 
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Distance  from  which  persons  or  ob- 
jects on  or  near  railroad  track  might 
have  been  seen,  see  Visibility. 

Distance  within  which  train  can  be 
stopped,  see  Stopping  train. 

'Transformer. 

Evidence  as  to  a  test  of  an  electric 
transformer  alleged  to  have  been  the 
cause  of  an  accident  is  competent 
though  made  long  after  the  acci- 
dent, where  the  testimony  shows  that 
the  transformer  was,  at  the  time  of 
the  making  of  this  test,  in  the  same 
condition  that  it  was  at  the  time  of 
the  accident,  that  no  repairs  had  been 
made  upon  it,  and  that  when  a  trans- 
former is  broken  down  it  never  rights 
itself  by  its  own  action  or  that  of  the 
electrical  current,  but  has  to  be  taken 
down  and  repaired.  Smith  v.  Middles- 
boro  Electric  Co.  (1915)  164  Ky.  46. 
174  S.  W.  778,  Ann.  Cas.  1917A,  1164. 


Track. 

Test  as  to  speed  of,  see  Speed. 


Tilbrtttloi^ 

As  occasioning  fall  of  object  from 
above,  see  Accident — reproduction  of 
circumstances  of. 

Tlcw. 

See  Visibility. 

▼iaibllity. 

Of  stain  produced  by  treading  upon 
banana  peel,  see  Banana  peel. 

Of  attesting  witnesses  to  testator, 
see  Wills — attestation  of. 

<»  posaibility    of    soeias    from    certain 
point. 

For  the  purpose  of  contradicting 
witnesses  who  had  testified  to  having 
witnessed  an  affray,  another  witness 
is  improperly  permitted  to  testify  that 
standing  at  a  certain  point  he  could 
not  see  the  place  where  the  difficulty 
occurred,  it  not  appearing  that  the 
place  from  which  he  made  his  observa- 
tion was  the  point  where  the  defend- 
ant's witnesses  testified  they  made 
theirs.  Sherrill  v.  State  (1902)  138 
Ala.  3,  35  So.  129. 

In  a  prosecution  for  homicide  in 
which  defendant  testified  that,  after 
hearing  a  witness  state  on  the  examin- 
ing trial  that  she  was  in  her  yard  and 
flaw  all  the  fatal  difficulty,  he  then 
went  to  the  place  of  the  difficulty  and 


from  there  observed  that  none  of  the 
witness's  premises  but  the  top  of  the 
house  was  visible,  it  was  held  that  an- 
other witness  was  properly  permitted 
to  testify  that  he  had  found  that  he 
could  see  the  place  where  the  difficul- 
ty occurred  from  the  witness's  yard. 
Mason  v.  State  (1919)  —  Tex.  Crim. 
Rep.  — ,  211  S.  W.  593. 

In  Clarence  v.  State  (1910)  86  Neb. 
210,  125  N.  W.  540,  a  prosecution  for 
homicide  in  which  defendant's  conten- 
tion that  he  had  acted  in  self-defense 
was  supported  by  the  testimony  of  wit^ 
nesses  who  claimed  to  have  seen  the 
affray  through  a  crack  in  a  corn  crib 
in  which  they  were  working,  it  was 
held  error  to  permit  witnesses  on  be- 
half of  the  state  to  testify  that  they 
had  gone  to  the  crib  in  question,  from 
which  the  boards  which  formed  the 
crack  through  which  it  was  claimed 
the  witnesses  had  looked  had  been  re- 
moved, and  had  placed  a  team  and 
wagon  where  it  was  said  a  team  and 
wagon  had  stood  at  the  time  of  the 
difficulty,  and  had  nailed  boards  on  the 
studding  whejre  it  was  said  some  of  the 
boards  had  beea  before  being  removed, 
and  that  in  looking  out  no  one  could 
have  seen  the  parties  involved  at  the 
place  where  they  were  said  to  have 
had  the  altercation,  there  being  no 
proof  by  anyone  present  at  the  time 
of  the  tragedy  that  the  original  con- 
ditions had  been  restored,  and  it  fur- 
ther appearing  that  there  was  corn  in 
the  crib  at  the  time  of  the  tragedy, 
upon  which  the  witnesses  thereof 
stood,  while  at  the  later  time  referred 
to  by  the  impeaching  witnesses  the 
corn  had  all  been  removed. 

In  State  v.  King  (1917)  102  Kan. 
155,  169  Pac.  557,  where  the  evidence 
tended  to  show  that  a  robbery  was 
committed  in  a  store  by  four  persons 
who  came  in  an  automobile,  two  of 
whom  remained  in  the  automobile  in 
front  of  the  store  while  the  other  two 
committed  the  robbery,  it  was  held 
that  evidence  might  be  introduced  to 
show  that  those  who  afterwards  sat 
in  an  automobile  in  front  of  the  store 
under  conditions  similar  to  those  ex- 
isting at  the  time  of  the  robbery  could 
see  into  the  store  to  the  place  where 
the  robbery  was  committed. 
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—  of  persons  on  or  near  traolu 

In  Alabama  6.  S.  R.  Co.  v.  Burgess 
(1896)  114  Ala.  587,  22  So.  169,  2  Am. 
Neg.  Rep.  483,  an  action  for  injuries 
received  by  a  boy  who  was  run  into  by 
a  train  while  walking  along  the  rail* 
road  track,  in  which  it  became  a  ques- 
tion on  the  trial  how  far  from  the 
place  of  injury  the  plaintiff  and  his 
little  sister,  who  accompanied  him, 
could  be  seen  on  the  track  and  recog- 
nized as  children  from  the  direction 
the  train  came,  it  was  held  that  wit- 
nesses were  improperly  permitted  to 
testify  to  an  experiment  made  by  them 
about  a  month  after  the  injury,  by 
placing  the  plaintiff  and  a  little  girl 
at  the  place  of  the  injury  and  observ- 
ing from  what  distance  they  could  be 
recognized  as  children,  the  conditions 
being  too  variant  to  aid  the  jury  in 
determining  the  question  whether  the 
engineer  exercised  reasonable  care  to 
prevent  the  injury. 

In  St.  Louis,  I.  M.  &  S.  R/Co.  v.  Mc- 
Michael  (1914)  115  Ark.  101,  171  S. 
W.  115,  an  action  for  injuries  by  one 
who  was  struck  by  a  train  while  sit- 
ting on  the  edge  of  a  station  platform, 
where  he  had  dropped  off  to  sleep,  it 
was  held  that  the  court  did  not  err  in 
permitting  witnesses  to  testify  that 
they  had  gone  upon  the  grounds  and 
that  at  a  point  on  the  track  a  certain 
distance  from  where  plaintiff  was  sit- 
ting at  the  time  of  his  injury  they 
could  see  a  man  sitting  in  a  position 
described  by  them,  notwithstanding 
the  witnesses  who  made  these  obser- 
vations were  not  on  an  engine  moving 
at  a  speed  of  35  or  40  miles  an  hour, 
there  being  testimony  of  expert  pas- 
senger engineers  to  the  effect  that  one 
accustomed  to  the  movements  of  an  en- 
gine could  see  a  man  as  plainly  from 
an  engine  going  at  that  rate  of  speed 
as  could  one  standing  or  walking  on 
the  track. 

In  Chicago  &  A.  R.  Co.  v.  Logue 
(1893)  47  III.  App.  292,  an  action 
brought  for  the  killing  of  a  child 
by  a  train  running  at  a  high  speed, 
it  was  held  to  be  error  to  admit 
testimony  as  to  the  distance  at  which 
witnesses  could  distinguish  a  bucket 
of  coal  which  they  had  placed  upon 
the  track,  the  circumstances  and  sur- 


roundings being  wholly  different  from 
those  attendant  on  the  engineer  in  the 
discharge  of  his  duties. 

In  Fein  v.  Covenant  Mut.  Ben.  Asso. 
(1895)  60  111.  App.  274,  it  is  said  of 
*the  foregoing  case:  "This  decision  is 
above  criticism.  The  elevation  of  the 
engineer  above  the  track,  the  rapidity 
of  the  motion,  the  oscillation  of  the 
engine,  the  condition  of  the  atmos- 
phere, the  distracting  and  responsible 
duties  of  the  engineer  were  not  taken 
into  account  in  the  coal-bucket  experi- 
ment." 

In  Burg  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1894)  90  Iowa,  106,  48  Am.  St.  Rep. 
419,  57  N.  W.  680,  an  action  to  recover 
damages  occasioned  by  the  killing  of 
a  child  on  a  railroad  track,  it  was  held 
that  evidence  of  tests  made  with 
trains,  one  of  which  was  the  same 
train  used  when  the  accident  occurred,, 
and  the  other  a  train  claimed  to  be 
substantially  like  it,  for  the  purpose 
of  ascertaining  the  distance  at  which 
the  children  could  have  been  seen  and 
also  the  distance  required  to  stop  the 
train  when  running  at  the  same  rate 
of  speed  as  the  train  did  on  the  day 
of  the  accident,  was  admissible,  al- 
though one  of  such  tests  was  made  at 
a  different  time  of  day  from  that  at 
which  the  accident  occurred,  where,  so 
far  as  the  record  disclosed,  the  oppor- 
tunity for  seeing  was  equally  good  at 
both  times. 

In  Nelson  v.  Old  Colony  Street  R. 
Co.  (1911)  208  Mass.  159,  94  N.  E.  318, 
an  action  for  damages  occasioned  by 
a  collision  between  plaintiffs  team  and 
defendant's  street  car,  about  6 :30  P.  M. 
in  January,  it  was  held  that  there 
was  no  error  in  permitting  the  witness 
to  testify  that  between  7:30  and  8 
o'clock  of  the  same  evening  he  stood 
in  the  vestibule  of  a  car  coming  from 
the  same  direction  as  had  the  car 
which  ran  into  the  plaintiff,  while  a 
man  was  stationed  at  a  point  where 
the  collision  had  occurred,  that  he  first 
caught  sight  of  the  man  at  a  point 
which,  on  measuring,  was  found  to  be 
180  feet  from  the  point  where  the  man 
was  standing,  although  the  car  upon 
which  he  was  riding  had  both  an  in* 
candescent  and  an  oil  headlight  which 
assisted  him  in  seeing,  while  the  ear 
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which  struck  the  plaintiif  was 
equipped  with  an  incandescent  electric 
headlight. 

In  an  action  for  the  killing  of  a.  child 
by  a  train,  it  is  error  to  exclude  ex- 
periments made  on  the  same  kind  of 
a  day  as  that  on  which  the  injury  oc- 
curred, at  the  same  hour  of  the  day, 
and  at  the  same  place,  tending  to  show 
how  far  the  child  might  have  been 
seen  by  the  engineer.  Harrison  v. 
Southern  R.  Go.  (1908)  93  Mias.  40,  46 
So.  408. 

In  an  action  for  injuries  received  by 
one  who,  while  lying  with  one  leg 
across  a  street  car  track,  was  run  over 
at  night,  in  which  it  was  contended 
that  the  motorman  had  not  shown  due 
diligence  in  keeping  a  lookout,  it  is 
error  to  admit  evidence  of  the  results 
of  experiments  made  with  human  fig- 
ures prominently  displayed,  sitting  up- 
right close  to  the  rail  and  at  a  place 
where  the  headlights  of  approaching 
cars  struck  them  in  time  to  see  and  to 
stop,  where  the  evidence  tends  to  show 
that  the  upright  position  of  the  figures 
was  not  a  true  representation  of  plain- 
tiff's position  on  the  track.  Riggs  v. 
Metropolitan  Street  R.  Co.  (1909)  216 
Mo.  304,   115  S.  W.  969. 

In  Wells  V.  Lusk  (1915)  188  Mo. 
App.  68,  173  S.  W.  750,  an  action  for 
injuries  sustained  by  one  who  was  run 
over  by  a  train  while  he  was  lying  in 
a  drunken  sleep  on  the  railroad  track, 
in  which  the  engineer  testified  that 
when  he  first  caught  sight  of  plaintiff 
700  or  800  feet  away  he  was  unable  to 
distinguish  him  as  a  human  being, 
but  at  first  thought  that  the  object  was 
a  bunch  of  crows,  who  were  in  the 
habit  of  feeding  on  the  grain  that  fell 
from  box  cars,  and  that  the  sun  shin- 
ing in  his  face  interfered  with  his 
vision,  it  was  held  error  to  permit 
witnesses  to  tiestify  that  they  visited 
the  scene  of  the  accident  about  two 
months  thereafter  and  made  tests  as 
to  the  distance  in  which  they  could 
distinguish  a  person  lying  on  the 
track  where  plaintiff  was,  as  a  human 
being,  the  court  saying:  "The  testi- 
mony of  the  witnesses  who  made  the 
so-called  tests  after  the  accident  is 
of  no  aid  in  this  case.  They  went  to 
look  at  an  object  they  knew  to  be  a 


man;  they  were  not  on  a  locomotive 
engine  running  18  or  20  miles  an  hour; 
and  experience  teaches  us  that  the 
ease  with  which  we  conclude  that  an 
object  is  a  prostrate  human  being 
when  we  already  know  it  is  such  can 
form  no  test  as  to  what  we  can  dis- 
tinguish when  we  have  no  such  previ- 
ous knowledge.  The  jury  could  judge 
of  the  engineer's  ability  in  this  respect 
as  well  without  this  testimony  as 
with  it.  The  tests  were  made  under 
different  conditions  entirely  than  were 
the  observations  of  the  engineer 
taken." 

But  in  a  similar  case  it  was  held 
competent  to  show  that  under  the  same 
conditions  as  to  the  night,  the  weather, 
the  light,  and  all  other  circumstances, 
a  man  similar  to  the  one  who  was  run 
over,  though  weighing  less,  placed 
himself  prone  against  the  rail  in  the 
position  occupied  by  the  victim  of  the 
accident  and  awaited  the  approach  of 
the  same  through  train  at  the  same 
hour  of  the  evening,  and  that  he  was 
recognized  by  the  engineer  as  a  hu- 
man being  at  a  distance  three  times 
as  far  away  as  the  engineer  involved 
in  the  accident  said  he  was  when  he 
first  saw  the  victim  as  a  dark  object, 
and  thought  it  was  an  old  coat.  Owen 
V.  Delano  (1917)  —  Mo.  App.  — ,  194 
S.  W.  756. 

So  also  in  Griggs  v.  Dunham  (1918) 
*-  Mo.  App.  — ,  204  S.  W.  673,  an  ac- 
tion against  a  street  railroad  for  the 
killing  of  plaintiff's  husband  while 
drunk  and  lying  on  the  track,  evidence 
was  held  proper  of  a  test  made  on  a 
night  like  the  one  in  which  the  de- 
ceased was  killed  by  placing  on  the 
track  an  object  the  size  and  shape  of 
a  man,  the  surroundings  being  un- 
changed, for  the  purpose  of  showing 
the  distance  from  which  a  man  could 
be  seen  by  one  on  a  car  in  the  position 
of  the  motorman. 

In  Cox  V.  Norfolk  &  C.  R.  Co.  (1900) 
126  N.  C.  103,  35  S.  E.  237,  an  action 
for  damages  for  the  negligent  killing 
of  plaintiff's  intestate  by  defendant's 
train,  it  was  held  competent  to  per- 
mit a  witness  to  testify  that  he  had 
made  certain  experiments  to  see  how 
far  down  the  track  a  man  could  be 
seen. 
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To  show  that  the  vision  of  an  en- 
gineer from  the  side  of  the  engine  on 
the  outside  of  a  3-degree  curve  would 
be  so  obstructed  by  the  boiler  as  to  be 
limited  to  a  very  short  distance,  evi- 
dence of  tests  made  on  a  curve  of  be- 
tween 3  and  4  degrees  is  admissible. 
Olivaras  v.  San  Antonio  &  A.  P.  R.  Co. 
(1908)  —  Tex.  Civ.  App.  — ,  77  S.  W. 
981. 

In  Houston  &  T.  C.  R.  Co.  v.  Ram- 
sey (1906)  43  Tex.  Civ.  App.  603,  97 
S.  W.  1067,  for  the  purpose  of  showing 
how  far  away  a  man  on  a  railroad 
velocipede  might  have  been  seen  by 
the  engineer  of  a  train,  evidence  was 
admitted  of  experiments  made  by  wit- 
nesses who  testified  that  a  man  about 
6  feet  high  and  in  his  shirt  sleeves, 
wearing  a  white  shirt,  placed  on  the 
track  about  where  the  plaintiff's  de- 
cedent was  killed,  could  be  seen  by 
them  from  a  point  about  1,000  yards 
distant.  This  testimony  was  object- 
ed to  on  the  ground  that  the  circum- 
stances under  which  the  .experiments 
were  made  were  entirely  different 
from  those  prevailing  at  the  time  of 
the  accident  in  that  in  one  case  the 
engiaeer  was  sitting  in  the  cab  of  his 
engine  traveling  at  the  rate  of  about 
45  miles  an  hour  and  the  deceased  on 
a  railroad  velocipede  on  the  track  go- 
ing from  him,  the  time  being  about  or 
after  sundown,  and  the  engineer  not 
knowing  or  expecting  the  presence  of 
anyone  on  the  track,  while  in  the  case 
of  the  experiment,  the  time  was  in  the 
afternoon,  and  the  object  with  which 
the  tests  were  made  was  in  each  case 
a  man  standing  upright  on  the  track 
at  a  point  where  the  witnesses  knew 
they  were,  the  witnesses  themselves 
standing  on  the  ground  some  3  or  4 
feet  lower  than  the  engineer  in  his 
cab.  The  majority  of  the  court,  how- 
ever, were  of  the  opinion  that  the  dis- 
similarity of  conditions  was  not  such 
as  to  render  the  evidence  inadmis- 
sible. 

Upon  the  question  whether  a  person 
killed  upon  a  railroad  track  by  a  fast 
train  might  have  been  seen  by  the 
brakeman,  evidence  that  a  witness  sat 
upon  a  freight  car  similar  to  the  one 
upon  which  the  brakeman  was,  and 
in  a  similar  position,  and  on  a  track  as 


straight  and  level  as  the  evidence 
showed  the  track  to  be  at  the  place 
where  the  accident  occurred,  and  that 
he  could  see  a  man  at  certain  dis- 
tances, is  admissible.  Freeman  v. 
Moreman  (1912)  —  Tex.  Civ.  App. 
— ,  146  S.  W.  1045. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Whit- 
field  (1918)  —  Tex.  Civ.  App.  — ,  206 
S.  W.  380,  an  action  for  the  death  of 
a  person  who  was  struck  by  a  train, 
it  was  held  that  defendant  might  show 
^the  results  of  experiments  showing 
that  a  man  sitting  on  the  end  of  a  tie 
at  the  place  where  the  injury  occurred 
could  not  have  been  seen  by  a  person 
in  the  cab  of  a  locomotive  at  a  greater 
distance  than  130  feet. 

In  Young  v.  Clark  (1897)  16  Utah, 
42,  50  Pac.  832,  3  Am.  Neg.  Rep.  315, 
an  action  for  injuries  sustained  by 
the  plaintiff,  who  was  struck  by  a  train 
while  attempting  to  cross  a  railway 
bridge,  it  was  held  that  testimony 
tending  to  show  that  children,  of  the 
size  of  the  children  who  were  on  the 
bridge,  could  be  seen  thereon  from  a 
certain  point,  was  competent  as  bear- 
ing upon  the  question  as  to  the  care 
used  by  the  engineer,  and  as  to  wheth- 
er he  could  see  the  children  from  that 
point. 

In  Palmer  v.  Oregon  Short  Line  R. 
Co.  (1908)  34  Utah,  466,  98  Pac.  689, 
16  Ann.  Cas.  229,  an  action  for  the 
killing  of  a  child  by  a  railroad  train, 
evidence  of  experimental  tests  made 
by  witnesses  who  placed  a  child  of 
about  the  age  of  the  deceased  upon  the 
track  at  the  point  where  the  accident 
occurred  and  went  down  the  track  to 
determine  how  far  such  a  child  could 
be  seen  and  recognized,  the  child  ex- 
perimented with  being  dressed  ia  dif- 
ferent colored  clothes  than  was  the 
child  that  was  struck,  and  being  placed 
in  a  sitting  position  on  the  track,  was 
held  admissible,  although  the  experi- 
ment was  made  under  conditions 
which  were  not  the  same  as  those  in 
which  the  engineer  was  placed,  the 
results  of  the  experiment  amounting 
to  no  more  than  both  court  and  jury 
had  a  right  to  consider  without  any 
evidence  on  the  subject. 

Evidence  of  an  experiment  made  for 
the  purpose  of  determining  at  what 


ANNO.— EXPERIMENTAL  EVIDENCE. 


55 


distance  a  man  struck  by  a  railway 
en^ne  might  have  been  seen  by  the 
engineer  is  inadmissible  where,  al- 
though made  with  an  engine  of  the 
same  class,  the  man  with  whom  the 
test  was  made  was  stationed  within 
2  feet  of  the  rail  all  the  time,  while 
the  man  who  was  struck  was  never 
within  this  distance  of  the  rail  until 
just  as  he  was  struck,  and  in  the 
test  the  track  was  "comparatively 
straight,"  while  in  the  actual  case  it 
was  perfectly  straight.  Going  v.  Nor- 
folk &  W.  R.  Oo.  (1916)  119  Va.  543, 
89  S.  E.  914. 

In  Amsbary  v.  Grays  Harbor  & 
Light  Go.  (reported  herewith)  ante, 
1,  an  action  for  the  death  of  a  person 
who,  having  fallen  in  a  fit  or  because 
of  intoxication,  near  a  street  rail- 
way track,  was  struck  by  a  car,  it  was 
held  error  to  exclude  evidence  of  an 
experiment  made  with  a  dummy  in  the 
form  of  a  man,  dressed  as  the  de- 
ceased was  dressed,  and  placed  in  the 
position  and  location  that  the  deceased 
was  in  at  the  time  of  hia  injury,  by 
noting  from  the  front  platform  of  the 
same  car,  driven  by  the  same  motor- 
man,  with  certain  information  con- 
cerning the  dummy  given  in  advance, 
the  distance  from  which  the  dummy 
could  be  distinguished. 

— >of  live  stock  on  or  soar  track. 

In  an  action  for  the  killing  of  live 
stock  by  a  train,  in  which  the  defense 
rested  very  materially  upon  evidence 
that  the  engineer  did  not  see  nor  could 
have  seen  such  stock  at  a  point  suffi- 
ciently far  from  the  place  where  they 
were  killed  to  have  stopped  the  train 
in  time  to  prevent  the  accident,  it  is 
proper  to  show  the  distance  from 
which  such  animals  might  have  been 
seen.  Walker  v.  Columbia  &  G.  R.  Co. 
(1886)  25  S.  C.  141. 

In  an  action  for  the  killing  of  cattle 
by  a  railway  train,  in  which  the  defend- 
ant contends  that  the  engineer  could 
not  have  seen  the  cattle  in  time  to  stop 
or  control  the  train  because  of  the 
embankment  of  a  cut  through  which 
the  train  ran  just  before  reaching 
the  place  of  the  accident,  the  plaintiff 
may  be  permitted  to  prove  the  result 
of  certain  experiments  made  by  plac- 
ing a  steer  at  the  place  where  the  cat- 


tle were  killed  and  then  in  determining 
by  sight  and  measurement  how  far  the 
steer  could  be  seen  up  the  track  in  the 
direction  from  which  the  train  was 
approaching.  Atlanta  &  W.  P.  R.  Co.  v. 
Hudson  (1907)  2  Ga.  App.  352,  58  S.  E. 
500. 

See  also  in  this  connection,  Illinois 
C.  R.  Co.  V.  Burns  (1889)  32  III.  App. 
196,  as  set  forth  in  I.  b,  supra. 

—  of  object  on  track. 

In  Green  v.  Long  Island  R.  Co. 
(1909)  131  App.  Div.  277,  115  N.  Y. 
Supp.  590,  an  action  for  damages  to  a 
motor  truck  struck  by  a  locomotive  en- 
gine, in  which  there  was  testimony 
that  there  was  a  red  light  upon  the 
truck  at  the  time  of  the  accident,  it 
was  held  error  to  permit  witnesses  to 
testify  that  they  had  gone  to  the  scene 
of  the  accident  on  a  night  when  the 
weather  conditions  were  substantially 
the  same  as  at  the  time  of  the  acci- 
dent, and  held  the  same  red  light  at 
the  height  it  was  on  the  machine  when 
it  was  struck,  and  to  show  from  what 
distance  it  could  be  seen. 

-*of  approaching  train. 

In  an  action  to  recover  damages  for 
the  killing  of  cattle  at  a  highway 
crossing  by  a  train,  in  which  the  per- 
son in  charge  of  the  cattle  testified 
that  she  neither  saw  nor  heard  the 
train  until  it  was  close  upon  the  cat- 
tle, there  is  no  error  in  admitting  the 
evidence  of  witnesses  as  to  experi- 
ments made  by  them  to  determine  how 
far  the  train  could  be  seen  coming  to 
the  crossing  from  the  highway,  nor  in 
answering  the  question  as  to  whether 
they  could  have  heard  the  whistle  or 
bell  if  they  had  been  sounded  or  rung. 
Elgin,  J.  &  E.  R.  Co.  v.  Reese  (1897) 
70  111.  App.  463. 

For  the  purpose  of  contradicting 
testimony  of  the  plaintiff  that  a  car 
standing  on  a  sidetrack  obstructed 
his  view  of  an  approaching  train,  ex- 
periments made  for  the  purpose  of  de- 
termining how  far  south  the  main 
track  could  be  seen  by  a  person  stand- 
ing midway  between  the  main  and 
side  track  at  a  point  near  where  the 
accident  occurred  are  not  admissible^ 
where  it  does  not  appear  that  any  car 
or  cars  were  on  the  sidetrack  at  the 
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time,  but  that  a  board  was  held  up 
about  opposite  where  it  was  claimed 
the  south  car  was  situated  on  the  day 
of  the  accident,  the  board  being  held 
2i  feet  west  of  the  rail,  which  would 
correspond  with  the  distance  a  car 
would  project  over  the  rail  in  that 
direction.  Chicago  &  E.  L  R.  Co.  v. 
Crose  (1904)  113  IIL  App.  547,  affirmed 
in  (1905)  214  111.  602,  105  Am.  St.  Rep. 
135,  78  N.  E.  865. 

Where  it  is  claimed  that  an  inter- 
vening bluflf  along  which  a  railway 
was  built  prevented  a  traveler  ap- 
proaching a  crossing  from  hearing  the 
ordinary  signals,  it  is  competent  to 
show  by  a  witness  who  has  made  a 
test  at  the  place  of  the  injury,  and 
under  substantially  similar  circum- 
stances, how  far  the  signals  can  be 
heard,  and  the  effect  of  the  intervening 
bluff  to  obscure  the  vision  and  deaden 
the  sound  made  by  a  passing  train. 
Missouri  P.  R.  Co.  t.  Moffatt  (1896) 
66  Kan.  667,  44  Pac.  607,  11  Am.  Neg. 
Cas.  554. 

In  Johnson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1909)  80  Kan.  456, 108  Pac.  90,  an 
action  for  the  killing  of  a  person  by 
a  railroad  train  at  a  highway  crossing, 
it  was  held  that  a  witness  might  tes- 
tify to  the  result  of  tests  which  he 
had  made  to  determine  whether  the 
noise  of  trains  coming  toward  a  cut 
would  be  deadened  by  the  cut  and  the, 
surroundings  to  a  man  on  the  high- 
way, and  whether  smoke  and  steam 
from  engines  in  the  cut  could  be  seen 
at  the  crossing,  the  court  saying  that 
atmospheric  conditions,  the  coal  used, 
the  time  of  its  application  to  the  fire, 
and  other  circumstances  would  affect 
the  weight  of  such  testimony,  but 
would  not  make  it  incompetent. 

—  of  switok. 

In  an  action  for  personal  injuries 
received  by  a  passenger  on  an  electric 
car  by  reason  of  its  running  onto  a 
siding  and  colliding  with  other  cars 
standing  there,  witnesses  are  proper- 
ly permitted  to  testify  that  they  had 
ridden  in  the  front  end  of  a  car  going 
in  the  same  direction  as  the  car  in 
which  the  plaintiff  was  a  passenger, 
and  that  the  switch  could  be  seen  for 
a  distance  of  800  feet  where,  it  appear- 
ing in  the  evidence  that  it  happened 


in  the  afternoon  on  a  clear  day,  any 
dissimilarity  in  the  condition  of  the 
two  occasions  must  have  been  unfavor- 
able to  the  experiment.  Elgin,  A.  & 
S.  Traction  Co.  v.  Wilson  (1905)  120 
UL  App.  371,  judgment  affirmed  in 
(1905)  217  111.  47,  75  N.  E.  436,  19  Am. 
Neg.  Rep.  145. 

—  exlatemoe  mt  'ylaoo  •£  eomeoalateiit. 

In  a  prosecution  for  homicide,  in 
which  the  theory  of  the  state  suggest- 
ed a  lying  in  wait  on  the  part  of  de- 
fendant, and  defendant's  theory  was 
self-defense,  predicated  on  threat  and 
a  casual  meeting  at  an  unexpected 
place  between  himself  and  deceased, 
witnesses  may  be  permitted  to  testify 
to  an  experiment  made  on  the  ground 
some  months  subsequent  to  the  homi- 
cide under  the  same  or  nearly  similar 
conditions,  to  show  that  the  country 
did  not  furnish  a  place  of  concealment. 
Schauer  v.  SUte  (1900)  —  Tex.  Crim. 
Rep.  — ,  60  S.  W.  249. 

—  of  flignal. 

In  Baltimore  &  O.  R.  Co.  v.  Fonts 
(1913)  88  Ohio  St.  305,  104  N.  E.  544, 
Ann.  Cas.  1915A,  1256,  an  action  by 
a  railway  conductor  against  the  com- 
pany for  personal  injuries  sustained 
through  the  alleged  negligence  of  the 
engineer  in  misinterpreting  a  signal 
given  him  by  the  plaintiff,  it  was  held 
error  to  permit  the  plaintiff  to  attempt 
to  reproduce  in  view  of  the  jury,  in 
the  court  room,  the  signal  which  he 
thought  he  gave,  the  controversy  not 
being  as  to  how  he  made  the  signal, 
but  how  it  appeared  to  the  engineer 
in  his  situation  in  the  open  country,  as 
seen  against  the  bright  afternoon  sky 
at  500  to  600  feet  distant,  when  only 
the  head  and  hand  of  the  conductor 
were  visible. 

—  of  defect  or  obstmction  la  higkway. 

In  Ord  V.  Nash  (1897)  60  Neb.  335, 
69  N.  W.  964,  1  Am.  Neg.  Rep.  110,  an 
action  for  injuries  received  in  falling 
at  night  into  an  unguarded  excava- 
tion in  the  highway,  it  was  held  that 
there  was  no  abuse  of  discretion  on 
the  part  of  the  trial  court  in  rejecting 
as  evidence  the  result  of  certain  ex- 
periments made  by  witnesses  who,  on 
a  cloudy  night,  with  the  assistance  of 
a  light  in  an  adjoining  house  simi- 
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larly  situated  to  one  burning  at  the 
time  of  the  accident,  were  able  plain- 
ly to  see  the  footpath  and  also  the  sur- 
face of  the  ground  for  a  radius  of 
several  feet  from  the  point  where  the 
injury  was  received. 

In  Lasityr  v.  Olympia  (1911)  61 
Wash.  657,  112  Pac.  752,  an  action  for 
personal  injuries  received  by  one  who, 
while  passing  along  a  street  at  night, 
tripped  over  a  piece  of  wire  netting 
stretched  to  protect  a  newly  construct- 
ed cement  sidewalk^  in  which  the  trial 
court  rejected  testimony  offered  by 
defendant,  after  showing  that  the 
street  lamp  lighting  the  place  where 
the  accident  occurred  on  the  night 
preceding  the  trial  of  the  action  was 
identical  with  the  lamp  at  the  same 
point  on  the  night  of  the  accident  and 
that  the  voltage  passing  through  the 
arc  light  system  on  the  night  of  the 
accident  was  greater  than  the  voltage 
on  the  night  preceding  the  trial,  that 
on  the  night  preceding  the  trial  wit^ 
nesses  could  readily  read  newspapers 
on  the  sidewalk  at  the  place  of  the 
accident  by  the  light  of  the  lamp  in 
question.  The  supreme  court  held 
ths^t  while  they  were  not  prepared  to 
say  that  it  would  have  been  error  to 
admit  proof  of  these  experiments,  yet 
the  quantity  of  light  given  out  by  an 
arc  light  at  all  times  and  under  all 
conditions  is  not  so  certain  and  un- 
varying as  to  render  the  ruling  of  the 
court  erroneous  or  manifestly  an 
abuse  of  sound  judicial  discretion. 

In  Amsbary  v.  Grays  Harbor  R.  A 
LmHT  Co.  (reported  herewith)  ante, 
1,  it  was  said  with  reference  to 
Lasityr  v.  Olympia  (1911)  61  Wash. 
651,  112  Pac.  752,  that  the  decision 
therein  seems  to  indicate  the  extreme 
limit  of  the  exercise  of  the  trial  court's 
discretion  in  excluding  the  offered  evi- 
dence, and  that  they  did  not  regard  it 
as  controlling  beyond  its  application  to 
the  particular  facts  there  involvedr 

—  eom^tioBs  as  to  light. 

Proof  of  the  condition  of  a  street 
lamp  and  its  power  to  diffuse  light  on 
the  21st  of  January  is  no  evidence  of 
its  condition  and  power  on  the  1st  of 
October  preceding,  where  there  is  no 
proof  that  the  structure  of  the  lamp 
was  the  same  at  the  one  time  as  at 


the  other,  nor  any  evidence  whether 
the  combU'Stible  material  used  at  both 
times  was  the  same.  Yates  v.  People 
(1865)  32N.  Y.J509. 

It  is  not  sufficient  ground  for  exclud- 
ing the  evidence  of  witnesses  who 
made  experiments  as  to  the  distance 
from  which  a  locomotive  headlight 
fell  upon  the  highway  crossing  at 
which  the  accident  occurred  that  they 
were  made  several  months  after  the 
accident.  Burton  v.  Chicago  &  A.  R. 
Co.  (1914)  176  Mo.  App.  14,  162  S.  W. 
1064. 

In  Arrowood  v.  South  Carolina  &  G. 
Extension  R.  Co.  (1900)  126  N.  C. 
629,  86  S.  E.  151,  an  action  for  the  kill- 
ing of  a  man  by  a  train,  it  was  held 
that  the  evidence  of  witnesses  who 
went  to  the  spot  where  the  deceased 
was  struck,  on  a  dark  night  such  as 
that  on  which  the  deceased  was  killed, 
and  made  observations  of  the  light 
cast  by  one  of  defendant's  engines 
with  such  a  headlight  as  was  used  on 
all  the  engines  of  the  defendant  was 
competent  to  go  to  the  jury  for  what 
it  was  worth  upon  the  question  wheth- 
er the  engineer  might  have  seen  the 
deceased. 

In  order  to  determine  whether  a 
brakeman  engaged  in  spotting  cars  on 
a  dark  night  when  it  was  misting  rain 
might  have  seen  a  coal  chute  by  the 
light  of  the  lantern  which  he  carried, 
witnesses  may  properly  be  permitted 
to  testify  that  on  a  night  which  was 
darker  than  the  ordinary  night,  when 
there  was  no  moon,  and  when,  by  rea- 
son of  the  sand  blowing,  objects  were 
more  difficult  to  distinguish  than  up- 
on an  ordinary  night,  they  stationed 
themselves  on  a  car  similar  to  the  one 
on  which  plaintiff  was  riding,  and,  us* 
ing  a  lantern  which  was  substantially 
the  same  as  was  used  by  the  plaintiff, 
they  could  see  the  coal  bins,  the  di- 
visions between  them,  and  could  tell 
which  of  the  bins  were  loaded  with 
coal  and  which  were  empty,  notwith- 
standing the  difference  in  atmospheric 
conditions.  Kansas  City,  M.  &  0.  R. 
Co.  v.  Hall  (1912)  —  Tex.  Civ.  App. 
— .  152  S.  W.  445. 

The  evidence  of  witnesses  to  the  ef- 
fect that  they  had  been  able  to  read 
fine  newspaper  print  in  a  hallway  at 


58 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


5  o'clock  P.  M.  on  the  18th  of  March  is 
not  competent  upon  the  question 
whether  the  hallway  was  sufficiently 
lighted  on  December  13th  between  4 
and  4:30  P.  M.  Bretsch  v.  Plate  (1903) 
82  App.  Div.  399,  81  N.  Y.  Supp.  868. 

In  Baker  v.  Harrington  (1907)  196 
Mass.  339,  82  N.  E.  33,  in  which  it 
was  a  question  whether  the  stairs 
down  which  plaintiff  fell  on  Decem- 
ber 7th  were  sufficiently  lighted,  the 
observation  of  witnesses  made  in  April 
at  the  time  of  day  corresponding,  with 
regard  to  sunset,  with  the  time  of  day 
when  the  accident  to  the  plaintiff  had 
occurred,  were  held  to  be  admissible 
in  the  discretion  of  the  court,  where 
accompanied  by  an  instruction  that 
unless  the  jury  should  find  that  the 
conditions  existing  when  the  witness 
made  his  observations  were  "precise- 
ly the  same  as  at  the  moment"  when 
the  accident  to  the  plaintiff  occurred, 
they  should  disregard  the  testimony. 

—  possibilitj  of  recosaition  by  flash  of 
. .  ]4*toL 

In  People  v.  Woon  Tuck  Wo  (1898) 
120  Cal.  294,  52  Pac.  833,  in  which  sev- 
eral witnesses  for  the  prosecution  tes- 
tified they  saw  defendant  shoot  de- 
ceased with  a  pistol  in  the  street  near 
midnight  and  that  they  recognized  the 
defendant  at  and  immediately  after 
the  time  when  the  shot  was  fired,  and 
the  testimony  of  the  various  witnesses 
who  were  at  the  scene  at  the  time  of  or 
immediately  after  the  accident  was 
very  conflicting  as  to  the  condition  of 
the  lights  at  that  time,  it  was  held  that 
there  was  no  error  in  excluding  the 
testimony  of  a  witness  that  he  had  ex- 
amined the  premises  some  three 
months  after  the  homicide,  and  that  he 
was  unable  to  recognize  any  person  at 
the  place  where  the  homicide  was  al- 
leged to  have  been  committed  when 
standing  at  the  point  where  the  wit- 
nesses for  the  prosecution  had  stood, 
inasmuch  as  under  the  circumstances 
such  testimony  would  have  tended  to 
confuse  and  mislead  rather  than  en- 
lighten the  jury. 

In  Smith  v.  State  (1853)  2  Ohio  St. 
511,  a  prosecution  for  assault  with  in- 
tent to  murder,  in  which  the  prosecut- 
ing witness  testified  that,  looking 
through  a  certain  window,  he  recog- 


nized defendant  by  the  flash  of  his 
pistol,  and  in  which  the  state  brought 
witnesses  who  were  not  present  at  the 
shooting  to  prove  experiments  and  ob- 
servations subsequently  made  by  them 
at  the  same  place,  under  like  circum- 
stances as  to  light,  position,  firing  with 
a  pistol,  etc.,  for  the  purpose  of  show- 
ing the  possibility  of  recognizing  the 
person  discharging  the  pistol,  it  was 
held  that  the  court  erred  in  rejecting 
testimony  offered  on  behalf  of  the  de- 
fendant of  experiments  made  under 
like  conditions  but  at  another  place, 
the  court  saying  that  there  was  no 
such  difference  in  common  window 
glass  that  the  judgment  could  not  in 
any  degree  be  aided  by  an  experiment 
made  with  another  pane. 

In  Spires  v.  State  (1905)  50  Fla.  121, 
39  So.  181,  7  Ann.  Cas.  214,  in  which  a 
witness  testified  to  having  recognized 
the  defendant  by  the  flash  of  a  gun 
fired  in  hei*  bedroom  where  there  was 
no  light  burning  on  a  dark  night,  it 
was  held  that  the  court  did  not  err  in 
refusing  to  grant  a  motion  of  defend- 
ant to  try  an  experiment  in  the  pres- 
ence of  the  jury  in  a  dark  room  with 
the  gun  offered  in  evidence  to  see 
whether  the  flash  of  the  gun  would 
make  sufficient  light  to  permit  a  per- 
son to  be  recognized,  it  not  appearing 
how  the  gun  was  loaded  on  the  night 
the  crime  was  committed  and  the  re- 
sult being  liable  to  be  affected  by  the 
eyesight  of  the  person  making  the  test. 

Walkims* 

Time  necessary  to  cover  given  dis- 
tance, see  Distance — time  necessary  to 
traverse. 

Washine. 

Of  bank  of  river,  see  Riven 

Water. 

Where  it  is  a  question  whether  a 
new  well  is  a  satisfactory  substitute 
for  an  old  well  located  on  land  taken 
for  public  purposes,  the  claim  of  the 
owner  being  that  the  new  well  is  af- 
fected by  the  seepage  of  tidewater,  an 
analysis  of  the  water  drawn  from  both 
wells  is  not  admissible  where  the  wa- 
ter examined  was  not  shown  to  have 
been  taken  from  the  respective  wells 
under   similar  tidal   conditions.     Re 
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West   Farms   Road    (1905)    47   Misc. 
216,  95  N.  Y.  Supp.  894. 

See  River. 

Effect  of,  to  bend  plank,  see  Acci- 
dent— reproduction  of  circumstances 
of. 

Comparison  of  water  from,  with  an- 
other well,  see  Water. 

IXrUl— Attestation  of. 

Upon  the  question  whether  a  will 
was  duly  attested,  witnesses  who  had 
testified  as  to  the  location  of  the  bed 
in  which  the  testator  lay  and  the  table 
upon  which  the  witnesses  signed  may 
be  permitted  to  testify  that  they  had 
subsequently  put  the  bed  and  table 
where  they  were  when  the  will  was 
made,  and  placed  themselves  in  the 
positions  occupied  by  the  testator  and 
the  witnesses  to  the  will  at  that  time, 
and  to  state  what  they  could  hear  and 
aee  from  those  positions.  Healey  v. 
Bartlett  (1904)  73  N.  H.  110,  59  Atl. 
617,  6  Ann.  Cas.  413. 


WitnosMs. 

Possibility  of  testator  seeing  and 
hearing  attesting  witnesses,  see  Wills 
— attestation  of. 

Possibility  of  witness  having  heard 
sounds  or  conversation  to  which  he 
testifies,  see  Audibility. 

Wounds. 

Experiments  to  determine  distance 
from  which  shotgun  was  fired,  see 
Shot — scattering  of. 

Experiments  to  show  personal  in- 
jury could  not  have  been  caused  by 
means  alleged,  see  Accident — repro- 
duction of  circumstances  of. 


In  Wingfield  v.  McClintock  (1911) 
85  Kan.  207,  113  Pac.  394,  an  X-ray 
picture  of  a  set  of  false  teeth  placed 
under  a  dead  body,  taken  from  the  op- 
posite side  of  the  body,  was  rejected  by 
the  court  as  not  having  been  taken  un- 
der such  conditions  as  to  demonstrate 
that  a  like  picture  of  the  neck  or  stom- 
ach of  a  living  patient  would  disclose 
the  presence  or  absence  of  a  set  of 
teeth  supposed  to  have  been  swal- 
lowed. E.  S.  0. 


W.  F.  CANAFAX,  Plff .  in  Err., 

V. 

BANK  OF  COMMERCE,  McLoud,  Oklahoma. 

Oklahoma  Supreme  Court  ^Novemher  i8,   1910* 
(_  oUa.  — ,  184  Pac.  1014.) 

Evidence  —  judicial  notice  —  days  and  dates. 

1.  Judicial  notice  will  be  taken  of  the  coincidence  of  the  days  of  the 
week  with  the  days  of  the  month,  and  of  the  days  of  the  month  on  which 
Sunday  falls. 

ISee  note  on  this  question  beginning  on  page  63.] 


Appeal  —  instructions  —  evidence  not 
on  record. 

2.  Where  none  of  the  evidence  ap- 
pears in  the  record,  and  there  is  no 
statement  of  what  it  tended  to  prove, 
or  that  it  raises  the  questions  on  which 
instructions  are  based,  this  court  will 
not,  as  a  general  rule,  determine 
whether  there  was  error  in  the  rulings 

m — I  -  —   -  —  T       — I-    — ^       ■ ^-i--r  -----  -__  -Mig--       jM      a_j— ■ ■ 

Headnotes  by  Bailey,  J. 


of  the  court  as  to  the  instructions 
given  and  refused. 
[See  2  R.  C.  L.  138.] 

—  refusal  to  record  statements  during 
trial  —  aflBdavit. 

3.  Where  it  is  desired  to  review  the 
action  of  the  trial  court  in  refusing 
to  require  the  stenographer  to  take 
down  statements  made  during  the  trial 
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of  any  cause,  under  the  terms  and 
provisions  of  §  1786  or  §  1834,  Rev. 
Laws  1910,  and  such  statement  or  pro* 
ceedings  are  attempted  to  be  present- 
ed to  this  court  by  affidavit,  such  affi- 


davit must  show  that  such  statements 
or  proceedings  had  reference  to  the 
cause  on  trial  and  were  such  as  might 
properly  be  made  a  part  of  the  case 
made  or  other  proceedings  in  error. 


Error  to  the  County  Court  for  Lincoln  County  (Billingslea,  J.)  to  re- 
view a  judgment  in  favor  of  plaintiff  and  overruling  a  motion  for  a  new 
trial  in  an  action  brought  to  recover  possession  of  certain  property.  A/- 
iirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Erwin  &  Erwin,  for  plaintiff 
in  error : 

The  court  erred  in  overruling  de- 
fendant's motion  for  new  trial. 

Lamm  v.  State,  4  Okla.  Grim.  Rep. 
641,  111  Pac.  1002:  Walker  v.  State,  6 
Okla.  Grim.  Rep.  370,  118  Pac.  1005; 
Tudor  v.  State,  14  Okla.  Grim.  Rep. 
67,  167  Pac.  341 ;  Methvine  v.  Fisher, 
—  Okla.  — ,  166  Pac.  702. 

Where  usury  is  charged,  the  lender 
forfeits  on  the  original  sum  loaned 
twice  the  amount  of  the  illegal  inter- 
est, which  forfeiture  may  be  pleaded 
by  way  of  defense  or  counterclaim. 

Pearson  v.  Glen  Lumber  Go.  55  Okla. 
280,  160  Pac.  48;  ^tna  Bldg.  &  L. 
Asso.  V.  Harris,  —  Okla.  — ,  170  Pac. 
700. 

Defendant  was  entitled  to  forfeiture 
for  usury  charged  in  the  joint  note. 

Walker  v.  Daharsh,  52  Okla.  766, 153 
Pac.  880;  Security  State  Bank  v. 
Chandler,  —  Okla.  — ,  166  Pac.  1^2. 

Usury  in  an  existing  contract  can- 
not be  settled  or  receipted  for  in  th« 
ordinary  manner  of  the  execution  of 
contracts,  for  there  must  be  a  purging 
of  the  transaction  by  the  elimination 
of  all  excess  interest  over  the  legal 
rate,  and  the  execution  of  a  new  note 
containing  no  part  of  the  usury. 

39  Gyc.  1002,  1003;  .Etna  Bldg.  & 
L.  Asso.  V.  Harris,  —  Okla.  — ,  170 
Pac.  700;  Miller  v.  Oklahoma  State 
Bank,  53  Okla.  616,  157  Pac.  767. 

The  jury  are  the  exclusive  judges 
of  the  facts,  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  to 
their  testimony. 

Moore  v.  First  Nat.  Bank,  30  Okla. 
623,  121  Pac.  626;  Hisaw  v.  State,  13 
Okla.  Grim.  Rep.  484,  165  Pac.  636. 

Messrs.  Goode  &  Johnson  for  de- 
fendant in  error. 

Bailey,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  replevin, 
brought  in  the  county  court  of  Lin- 


coln county, 
nial,  plaintiff 


After  a  general  de- 
in  error  pleaded  by 
way  of  counterclaim  and  cross  peti- 
tion the  payment  of  various  sums  of 
money,  and  alleging  that  such  sums 
were  paid  as  usurious  interest.  To 
such  answer  and  cross  petition  de- 
fendant in  error  filed  a  reply,  con- 
sisting of  a  general  denial,  and 
further  pleading  a  written  release 
from  all  claims,  debts,  or  demands 
by  reason  of  the  transaction  as  al- 
leged in  plaintiff  in  error's  cross 
petition.  Judgment  was  had  against 
plaintiff  in  error,  and  a  motion  for 
a  new  trial  was  duly  filed,  and  said 
motion  for  a  new  trial  was  over- 
ruled on  March  26,  1917,  and  plain- 
tiff in  error  allowed  ninety  days  in 
which  to  prepare  and  serve  a  case 
made.  On  June  25,  1917,  plaintiff 
in  error  did  serve  a  purported  case 
made.  It  will  be  noted  that  such 
case  made  was  served  ninety-one 
days  after  the  order  of  the  court 
allowing  ninety  days  in  which  to 
serve  case  made.  This  being  the 
fact,  it  is  contended  by  defendant  in 
error  that  such  case  made  is  a  nul- 
lity for  the  reason  that  the  same 
was  not  served  within  the  time  al- 
lowed. 

It  is  true  that  the  case  made  was 

not  served  within  Bj^idence- 
the  ninety  days  al-  jir*i<?iai  no«ie«> 
lowed ;  however,  ***  *  "*  *■**"• 
this  court  will  take  judicial  notice 
that  June  24th9  the  ninetieth  day, 
fell  on  Sunday.  15  R.  C.  L.  p.  1100, 
If  82.  Mcintosh  v.  Lee,  57  Iowa, 
356, 10  N.  W.  895 ;  Swales  v.  Grubbs, 
126  Ind.  106,  25  N.  E.  877.  Section 
5841,  Rev.  Laws  1910,  provides: 
"The  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  ex- 


CANAFAX  V.  BANK  OF  COMMERCE. 


61 


(—  Okla.  — , 

cludinsT  the  first  day,  and  including 
the  last ;  if  the  last  day  be  Sunday, 
it  shall  be  excluded/' 

The  last  day  allowed  for  serving 
such  case  made  being  Sunday,  such 
day  will  be  excluded  in  the  compu- 
tation of  time  and  the  following  day 
be  included.  Smith  County  v.  La- 
bore,  37  Kan.  480,  15  Pac.  577; 
Grant  v.  Creed,  35  Okla.  190,  128 
Pac.  511;  Ham  v.  Amazon  F.  Ins. 
Co.  —  Okla.  — ,  167  Pac.  473.  We 
therefore  hold  that  the  purported 
'Case  made  was  served  within  the 
time  allowed. 

Of  the  fifteen  assignments  of 
error  presented  by  plaintiff  in  error, 
fourteen  of  such  assignments  charge 
«rror  of  the  court  in  giving  certain 
instructions  and  in  refusing  to  give 
certain  instructions  tendered  by 
plaintiff  in  error.  The  case  made 
does  not  contain  the  evidence,  nor 
any  part  thereof,  nor  is  there  any 
statement  of  what  the  evidence  was 
or  what  facts  were  sought  to  be 
proven,  nor  is  there  any  claim  that 
the  verdict  is  not  supported  by  the 
evidence.  Section  6006,  Rev.  Laws 
1910,  provides:  "No  judgment 
shall  be  set  aside  or  new  trial  grant- 
ed by  any  appellate  court  of  this 
state  in  any  case,  civil  or  criminal, 
on  the  ground  of  misdirection  of  the 
Jury  or  the  improper  admission  or 
rejection  of  evidence,  or  as  to  error 
in  any  Qiatter  of  pleading  or  proced-^ 
ure,  unless,  in  the  opinion  of  the 
court  to  which  application  is  made, 
after  an  examination  of  the  entire 
record,  it  appears  that  the  error 
•complained  of  has  probably  resulted 
in  a  miscarriage  of  justice,  or  con- 
stitutes a  substantial  violation  of  a 
constitutional  or  statutory  right." 

And  under  such  provision  of  the 
statute  as  well  as  decisions  of  this 
court,  in  passing  upon  the  errors 
assigned  relative  to  the  giving  and 
refusing  of  the  instructions  referred 
to,  the  court  will  be  compelled  to 
look  into  the  evidence  and  to  ascer- 
tain if  a  right  and  proper  verdict 
has  been  rendered.  The  burden  is 
upon  the  plaintiff  in  error  to  show 
that  such  error  has  been  committed 
as  has  probably  resulted  in  a  mis- 


is. j  Pac.  ion.) 

carriage  of  justice  or  constitutes  a 
substantial  violation  of  a  constitu- 
tional or  statutory  right.  If  the  ver- 
dict arrived  at  by  the  jury  was  a 
proper  one,  under  all  the  evidence 
presented  to  them,  the  fact  that  the 
court  may  have  improperly  instruct- 
ed the  jury  cannot  stand  as  sufficient 
grounds  for  reversal.  It  is  held  in 
Truman  v.  Buxton,  87  Okla.  5,  130 
Pac.  149,  as  follows :  "We  are  com- 
mitted to  the  rule  that  where  a  ver- 
dict and  judgment  are  authorized 
by  the  evidence,  and  another  would 
be  unwarranted,  the  same  will  not 
be  reversed  on  appeal  on  account  of 
errors  alleged  to  exist  in  the  instruc- 
tions." 

And  again :  "Where  none  of  the 
evidence  appears  in  the  record,  and 
there  is  no  statement  of  what  it 
tended  to  prove,  or 
that  it  raised  the  uiVtrncTions-- 
questions  on  which  fJ*J!^co/«i."*** 
instructions  are 
based,  this  court  cannot,  as  a  gen- 
eral rule,  determine  whether  there 
was  error  in  the  rulings  of  the  court 
as  to  the  instructions  or  not."  See 
also  Livingston  v.  Chicago,  R.  I.  & 
P.  R.  Co.  41  Okla.  505, 139  Pac.  260. 
And  as  was  said  in  Leroy  v.  McCoh- 
nell,  8  Kan.  273 :  "One  of  the  errors 
complained  of  is  the  giving  of  cer- 
tain instructions  and  the  refusal  to 
give  others.  It  would  be  labor  wast* 
ed  to  examine  the  instructions  given, 
for,  even  if  it  were  certain  that  they 
were  not  correct  as  legal  principles, 
there  would  be  the  uncertainty  as  to 
whether  they  applied  to  the  evi- 
dence in  the  case;  and  if  they  did 
not,  then,  though  they  may  have 
been  error,  it  is  not  shown  to  be  pre- 
judicial to  the  plaintiffs.  The  plain- 
tiffs in  error  must  show  that  such 
errors  have  been  committed  as  have 
wrought  prejudice  to  them,  or  may 
have  done  so,  or  there  can  be  no  re- 
versal of  the  judgment.  It  is  not 
necessary  to  bring  up  all  the  evi- 
dence in  every  case,  but  enough 
must  be  shown,  either  by  the  testi- 
mony or  by  statement  in  the  bill  of 
exceptions,  for  this  court  to  see  that 
the  instructions  are  applicable  to 
the    evidence.    The    same    remark 
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applies  to  instructions  refused." 
The  fifteenth  and  last  assignment  of 
error  is  that  "the  court  erred  in  re- 
fusing defendant's  request  to  have 
taken,  by  the  court  stenographer, 
certain  proceedings,  to  wit,  certain 
improper  remarks  by  counsel  for 
plaintiff,  as  found  in  the  affidavit 
marked  'exhibit  A,'  and  made  a  part 
of  the  motion  for  a  new  trial." 

Such  affidavit  being  as  follows: 
"At  the  trial  of  said  cause  on  the 
10th  day  of  March,  1917,  counsel  of 
record  for  plaintiff  in  his  argument 
to  the  jury  made  certain  remarks 
outside  the  record  which  affiant  con- 
siders prejudicial  to  the  rights  of 
the  defendant.  That  thereupon 
affiant  objected  to  such  remarks 
and  averments  and  asked  that  the 
same  be  taken  down  by  the  court 
stenographer,  and  that  such  request 
was  refused  by  the  court,  to  which 
affiant  Excepted  on  behalf  of  the  de- 
fendant." 

Counsel  relies  upon  §  1786,  Rev. 
Laws  1910,  to  support  this  assign- 
ment, aside  from  the  question  as  to 
whether,  in  proceedings  in  the 
county  court,  the  court  stenogra- 
pher, in  recording  the  statements 
and  proceedings  during  the  trial  of 
a  cause,  is  to  be  governed  by  §  1786 
or  §  1834,  Rev.  Laws  1910.  But  as- 
suming for  the  purpose  of  this 
assignment  that  §  1786,  supra,  con- 
trols, we  do  not  think  plaintiff  in 
error  has  brought  himself  within 
the  provisions  of  the  statutes.  In 
Dabney  v.  Hathaway,  51  Okla.  658, 
152  Pac.  77,  it  is  said:  "The  de- 
fendants  lastly  complain  that  'the 
court  erred  in  refusing  to  permit 
the  stenographer  to  take  certain 
remarks  by  the  court  in  the  pres- 
ence of  the  jury,  although  requested 
to  do  so  by  the  attorney  for  defend- 
ants.' They  attach  affidavits  of  W. 
H.  Parker  and  Paul  Pinson  in  sup- 
port of  this  assignment.  Counsel 
relies  upon  §  1786,  Rev.  Laws  1910, 
in  urging  this  assignment.  But  the 
substance  of  that  statute  is:    All 


statements  of  counsel,  the  witnesses^ 
or  the  court,  made  during  the  trial 
of  any  cause  with  reference  to  any 
cause  pending  for  trial,  when  made 
by  a  party  or  attorney  interested 
therein  'and  all  other  matters  that 
might  properly  be  a  part  of  a  case 
made  for  appeal  or  proceedings  in 
error,'  shall  be  taken  down  and 
transcribed  by  the  stenographer  if 
requested,  and  a  refusal  of  the 
court  to  permit  this  to  be  done  shall 
be  reversible  error." 

Here,  as  was  observed  in  the  case 
of  Dabney  v.  Hathaway,  supra, 
there  is  not  the  slightest  indication 
in  the  affidavit  filed  in  this  case  that 
the  remarks  of  which  complaint  is 
made  had  any  reference  to  the  cause 
of  action,  or  could  in  any  way  have 
been  made  a  part  of  the  case  made. 
If  the  remarks  complained  of  by  de- 
fendant were  concerning  this  case, 
or  could  have  properly  been  made  a 
part  of  the  case  made,  then  it  is  the 
duty  of  counsel  to  make  a  showing 
in  the  record  to  that  effect. 

We  recognize  the  mandatory  na- 
ture of  the  section  of  the  statute  re- 
ferred to,  and  we  do  not  mean  to 
suggest  any  discretionary  power  in 
the  trial  court  to  limit  or  prevent 
the  recording  of  any  statements 
when  made  during  the  trial  of  any 
cause,  with  reference  to  such  cause, 
or  such  other  matters  that  might 
properly  be  made  a  part  of.  a  case 
made  or  in  other  proceedings  in 
error;  but,  before  the  terms  and 
penalties  of  such  statutes  are  in- 
voked, counsel  should  be  at  least  re- 
quired to  make  such  showing  as  will 
enable  this  court  to 
see  that  the  state-  r«r«ord%t«teo 
ments  complained  yitr/LlTJl!;.?* 
of  had  reference  to 
the  trial,  and  indicate  the  nature  of 
the  remarks  of  which  complaint  is 
made. 

For  the  reasons  herein  assigned, 
the  judgment  of  the  trial  court  is 
affirmed,  and  the  opinion  hereto- 
fore filed  in  this  cause  is  withdrawn. 
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Courts  will  take  judicial  notice  oi^ 
the  coincidence  of  the  days  of  the 
week  with  the  days  of  the  month,  that 
is  to  say,  of  the  day  of  the  week  on 
which  any  day  of  the  month  falls. 

United  States. — Brown  v.  Piper 
(1875)  91  U.  S.  37,  23  L,  ed.  200  (as 
statinsT  the  rule). 

Alabama. — Allman  v.  Owen   (1857) 

31  Ala.  167;  Sprowl  v.  Lawrence 
(1859)  33  Ala.  674;  Ex  parte  Vincent 
(1869)  43  Ala.  402;  Bethune  v.  Hale 
(1871)  45  Ala.  522;  Rodgers  v.  State 
(1874)  50  Ala.  102;  Brennan  v.  Vogt 
(1892)  97  Ala.  647,  11  So.  893;  Koch 
y.  State  (1896)  115  Ala.  99,  22  So. 
471. 

California.  —  Campbell  v.  West 
(1890)    86  Cal.   197,  24  Pac.   1000. 

Connecticut. — Beardsley  v.  Irving 
(1909)  81  Conn.  489,  71  Atl.  580; 
Schmidt  v.  Manchester  (1918)  92 
Conn.  551,  103  Atl.  654. 

Florida.  —  Dawkins  v.  Smithwick 
(1851)  4  Fla.  158  (as  stating  the 
rule). 

Georgia.— Werner  V.  State  (1874)  51 
Ga.  426;  Dorough  v.  Equitable  Mortg. 
Co.  (1903)  118  Ga.  178,  45  S.  E.  22 
(as  stating  the  rule) ;  Williams  v.  Al- 
lison (1912)  10  Ga.  App.  840,  74  S.  E. 
442;  Charleston  &  W.  C.  R.  Co.  v.  Cot- 
tonseed Oil  Co.  (1918)  22  Ga.  App. 
337,  96  S.  E.  586  (not  necessary  to  de- 
cision). 

Indiana.  —  Chrisman  v.  Tuttle 
fl877)  59  Ind.  155;  Swales  v.  Grubbs 
(1890)  126  Ind.  106,  25  N.  E.  877; 
Roberts  v.  Farmers'  &  M.  Bank  (1893) 
136  Ind.  154,  36  N.  E.  128;  Williamson 
V.  Brandenberg  (1892)  6  Ind.  App.  97, 

32  N.  E.  1022;  Western  U.  Teleg.  Co. 
V.  Fulling  (1912)  49  Ind.  App.  172, 
96  N.  E.  967;  Stellhorn  v.  Allen  Coun- 
ty (1915)  60  Ind.  App.  14,  110  N.  E. 
89. 

Iowa.— Clough  V.  Goggins  (1875)  40 
Iowa,  325;  Mcintosh  v.  Lee  (1881)  57 
Iowa,  356. 

liOuiaiana. — ^Whaley  v.  Houston 
(1857)  12  La.  Ann.  585. 

Maine. — First  Nat.  Bank  v.  Kings- 


ley  (1891)  84  Me.  Ill,  24  Atl.  794  (as 
stating  the  rule). 

Maryland.— Kilgour  v.  Miles  (1834) 
6  Gill  &  J.  268;  Sasscer  v.  Farmers 
Bank  (1853)  4  Md.  409;  Philadelphia, 
W.  &  B.  R.  Co.  V.  Lehman  (1881)  56 
Md.  209,  40  Am.  Rep.  415;  Ecker  v. 
First  Nat.  Bank  (1885)  64  Md.  292,  1 
Atl.  849  (as  stating  the  rule). 

Michigan. — Hoard  v.  Stone  (1886) 
58  Mich.  578,  26  N.  W.  141;  Smith  v. 
Mathis  (1913)  174  Mich.  262,  140  N. 
W.  548. 

Minnesota. — Finney  v.  Callendar 
(1863)  8  Minn.  41,  Gil.  23;  Star- 
buck  V.  Dunklee  (1865)  10  Minn.  168» 
Gil.  136,  88  Am.  Dec.  68;  Webb  v. 
Kennedy  (1874)  20  Minn.  419,  Gil.  374. 

Mississippi. — Morgan  v.  Burrow 
(1894)  —  Miss.  — ,  16  So.  432;  Win- 
field  V.  Jackson  (1906)  89  Miss.  272, 
42  So.  183. 

MissonrL — State  ex  rel.  Simms  v. 
Todd  (1880)  72  Mo.  288;  Mason  v. 
Crowder  (1885)  85  Mo.  526;  State  v. 
Stanley  (1910)  225  Mo.  525,  125  S. 
W.  475;  Meriwether  v.  Overly  (1910) 
228  Mo.  218,  129  S.  W.  1;  Kuczma  v. 
Droszkowski  (1912)  243  Mo.  57,  147 
S.  W.  1000;  Garth  v.  Motter  (1912) 
248  Mo.  477,  154  S.  W.  733 ;  Jordan  v. 
Chicago  &  A.  R.  Co.  (1902)  92  Mo. 
App.  84. 

New  Jersey.  —  Reed  v.  Wilson 
(1879)  41  N.  J.  L.  29;  Singer  v.  First 
Criminal  Ct.  (1910)  79  N.  J.  L.  386,  75 
Atl.  433. 

New  York. — Hunter  v.  New  York,  0. 
&  W.  R.  Co.  (1889)  116  N.  Y.  622,  6 
L.R.A.  246,  23  N.  E.  9  (as  stating  the 
rule) ;  Ryer  v.  Prudential  Ins.  Co. 
(1903)  85  App.  Div.  7,  82  N.  Y.  Supp. 
971  (as  stating  the  rule) ;  Cohn  v. 
Kahn  (1895)  14  Misc.  255,  35  N.  Y. 
Supp.  829. 

Ohio. — Warren  v.  Fountain  Square 
Theater  Co.  (1897)  7  Ohio  N.  P.  538. 

Oklahoma.— Canafax  v.  Bank  op 
Commerce  (reported  herewith)  ante. 
59. 

Pennsylvania. — Wilson  v.  Van  Leer 
(1889)   127  Pa.  371,  14  Am.  St.  Rep. 
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854,  17  Atl.  1097;  Hantsch  v.  Levan 
(1869)  1  Woodw.  Dec.  456;  Whiteside 
V.  Flora  (1902)  27  Pa.  Co.  Ct.  25;  Dime 
Deposit  &  Discount  Bank  v.  Arnold 
(1898)  6  Lack.  Leg.  News,  210. 

South  Dakota. — Crisp  v.  Gochnour 
(1914)  34  S.  D.  864,  148  N.  W.  624. 

Washington.  —  State  v.  Bergf  eldt 
(1905)  41  Wash.  234,  83  Pac.  177,  6 
Ann.  Cas.  679;  Murray  v.  Seattle 
(1917)  96  Wash.  646,  165  Pac.  895. 

Wisconsin. — Sentinel  Co.  v.  A.  D. 
Meiselbach  Motor  Wagon  Co.  (1910) 
144  Wis.  224,  32  L.R.A.(N.S.)  436,  140 
Am.  St.  Rep.  1007,  128  N.  W.  861. 

England. — Page  v.  Faucet  (1587) 
Cro.  Eliz.  pt.  1,  p.  227,  78  Eng.  Re- 
print, 482;  Reg.  v.  Dyer  (1703)  6  Mod. 
41,  87  Eng.  Reprint,  803;  Hoyle  v. 
Cornwallis  (1720)  1  Strange,  387,  93 
Eng.  Reprint,  584;  Hanson  v.  Shack- 
elton  (1835)  4  Dowl.  P.  C.  48,  1  Harr. 

6  W.  342. 

Ireland. — Pearson  v.  Shaw    (1844) 

7  Ir.  L.  Rep.  1. 

"The  almanac  is  part  of  the  com- 
mon law  of  England,  of  which  the 
court  will  take  judicial  notice.^'  Reg. 
V.  Dyer  (1703)  6  Mod.  41,  87  Eng. 
Reprint,  803. 

In  Page  v.  Faucet  (1587)  Cro.  Eliz. 
pt.  1,  p.  227,  78  Eng.  Reprint,  482, 
"the  error  assigned  was,  that  the 
judgment  was  given  at  a  court  held 
there  16  February,  26  Eliz.  and  this 
day  was  Sunday,  and  it  was  so  found 
by  the  examination  of  the  almanacs 
of  that  year.  And  it  was  ruled 
that  this  examination  was  sufficient, 
and  a  trial  per  pais  was  not  necessary, 
although  it  were  an  error  in  fact. 
And  the  judgment  was  reversed." 

"The  second  day  of  November,  1914, 
fell  on  Monday, — ^a  fact  of  which  we 
are  authorized  to  take  judicial  notice. 
Code  Civ.  Proc.  §  1875,  subd.  8."  Peo- 
ple V.  Rudolph  (1915)  28  Cal.  App. 
683,  153  Pac.  721. 

In  Beardsley  v.  Irving  (1909)  81 
Conn.  489,  71  Atl.  580,  it  was  held 
to  be  error  for  the  court  to  omit  to 
instruct  the  jury  whether  or  not  a 
certain  day  was  Sunday. 

But  it  has  been  held  that  where 
the  attention  of  the  trial  court  has 
not  been  called  to  the  fact  that  a  cer- 
tain date  was  Sunday,  the  appellate 


court  will  not  take  notice  that  the 
day  was  Sunday.  Line  v.  Line  (1913) 
119  Md.  403,  86  Atl.  1032,  Ann.  Cas. 
1914D,  192,  holding  that  the  court 
would  not  consider  the  fact  in  ruling 
upon  the  admission  of  a  bond  in  evi- 
dence. 

So,  it  was  held  that  unless  the  issue 
is  raised  by  the  pleadings  and  proof 
an  appellate  court  will  not  take  judi- 
cial notice  that  the  date  of  the  passage 
of  an  ordinance  was  Sunday.  Buxton 
v.  Nashville  (1918)  132  Ark.  511,  201 
S.  W.  512,  where  the  court  said :  "To 
permit  appellants  to  remain  silent,  in 
the  court  below,  on  the  issue  as  to 
whether  the  date  mentioned  was  Sun- 
day, and  to  invoke  here  the  doctrine 
that  the  court  will  take  judicial  cog- 
nizance of  the  fact  that  such  date 
was  on  Sunday,  would  be  tantamount 
to  firing  upon  the  holdings  of  the  trial 
court  from  a  battery  that  was  kept 
masked  in  the  court  below.  This  can- 
not be  done." 

In  Walton  v.  Stafford  (1897)  14 
App.  Div.  310,  43  N.  Y.  Supp.  1049,  it 
was  held  that  the  appellate  court 
would  not,  on  appeal,  tkke  notice  that 
a  certain  day  was  Sunday  when  the 
matter  was  not  raised  before  the  trial 
court;  but  in  affirming  the  decision  in 
(1900)  162  N.  Y.  558,  57  N.  E.  92,  the 
court  of  appeals  stated  that  it  was 
conceded  that  the  day  was  Tuesday, 
not  Sunday. 

It  may  be  not^d  that  it  has  been 
held  that  an  averment  in  the  answer 
that  the  note  sued  on  was  not  made 
on  the  date  alleged,  but  on  a  certain 
other  date,  is  a  good  defense  if  the 
date  alleged  is  Sunday,  though  not 
averred  to  be  so.  Finney  v.  Callendar 
(1863)  8  Minn.  41,  Gil.  23.  So  as  to 
the  date  of  a  hiring  of  a  horse.  Webb 
V.  Kennedy  (1874)  20  Minn.  419,  Gil. 
374.  But  that  it  has  also  been  held 
that  an  information  for  breach  of  the 
Sunday  law  is  not  sufircient  if  it 
states  that  the  act  was  done  on  a  cer- 
tain day,  not  stating  that  the  day  was 
Sunday.  Com.  v.  Gelbert  (1895)  170 
Pa.  426,  32  Atl.  1091.  The  question 
as  to  sufficiency  of  pleadings  in  thia 
regard  in  either  civil  or  criminal 
cases  is  not  within  the  scope  of  the 
note.  B.  B.  B. 


RANDALL  v.  PATCH. 

(—  Me.   — ,   108    Atl.   »7.) 
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V. 

HERBERT  C.  PATCH. 

Mmine  Supretne  JuOioial  Court  -~ If ovember  13,  i9i9. 

(—  Me.  — ,  108  Atl.  97.) 

Constitutiomi]  law  —  poliee  power  —  destruction  of  injured  animaL 

L  The  police  power  does  not  extend  to  the  destruction  of  animals  dis- 
eased or  injured  beyond  recovery  without  notice  to  the  owner  and  oppor- 
tunity for  him  to  be  heard. 

ISee  note  an  this  question  beginning  on  page  67.] 


—  constmction  —  due  process  and 
law  of  land. 

2.  The  phrases  ''law  of  the  land'' 
and  "due  process  of  law''  as  used  in 
constitutional  provisions  are  identical 
in  meaning. 

[See  6  R.  C.  L.  437.] 

—  necessity  of  notice  and  opportunity 
of  hearing. 

3.  Notice  and  opportunity  of  hear- 
ing are  of  the  essence  of  due  process 
of  law. 

[See  6  R.  C.  L.  446.] 

—  necessity  of  judicial  hearing. 

4.  A  hearing  before  a  judicial  tri- 
bunal is  not  necessary  to  due  process 
of  law  if  opportunity  for  hearing  be- 
fore some  tribunal  is  afforded. 

[See  6  R.  C.  L.  450,  459.] 


—  power  of  legislature  —  procedure 
without  hearfiig. 

5.  The  legislature  cannot  authorize 
procedure  which  will  deprive  an  owner 
of  hie  property  without  notice  and  op- 
portunily  for  hearing. 

—  condemnation  of  animal  without 
notice. 

6.  The  owner  of  an  animal  is  de- 
prived of  his  property  without  due 
process  of  law  by  its  destruction,  upon 
condemnation  by  a  citizen  as  injured 
or  diseased  beyond  recovery,. without 
notice  to  or  opportunity  for  hearing 
by  the  owner. 

[See  1  R.  C.  L.  1168.]     . 

—  unnecessary  law. 

7.  A  law  cannot  be  declared  void  be- 
cause unnecessary  or  inexpedient. 

[See  25  R.  C.  L.  808.] 


Refokt  by  the  Supreme  Judicial  Court  for  York  County,  upon  an  agreed 
statement  of  facts,  for  the  determination  by  the  full  court  of  an  action 
brought  to  recover  damages  for  taking  possession  of  and  killing  plaintiff's 
horse  against  his  objection.    Action  to  stand  for  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Elias  Smith  for  plaintiff.  lenged.    The  section  is  as  follows : 

Messrs.  Emery,  Waterhouse,  A  Pa-     "Any  officer  or  agent  of  any  society 


qidn  for  defendant. 

Deaay,  J.,  delivered  the  opinion  of 
the  court: 

Trover  for  a  horse  taken  from  the 
plaintifTs  possession  against  his  ob- 
jection and  killed  by  the  defendant. 
It  is  conceded  that  when  the  acts 
complained  of  were  done  the  defend- 
ant was  an  officer  or  agent  of  the 
Society  for  the  Prevention  of  Cruel- 
ty to  Animals,  and  that  he  had  com- 
plied with  all  the  provisions  qf  §  69 
of  chapter  126,  Rev.  Stat.  The 
constitutionality  of  §  69  is  ehal- 

8  A.L.R«-5. 


for  the  prevention  of  cruelty  to  ani- 
mals may  lawfully  cause  to  be 
destroyed  forthwith,  any  animal 
found  abandoned  or  not  properly 
cared  for,  appearing  in  the  judg- 
ment of  two  reputable  persons  called 
by  him  to  view  the  same  in  his  pres- 
ence, to  be  diseased  or  injured  or  in 
a  condition  from  lack  of  food,  water 
or  shelter,  past  recovery  for  any 
useful  purpose.'' 

This  section,  when  enacted  as  § 
12  of  chapter  183,  Public  Laws  of 
1883,  related  to  abandoned  animals 
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proecM  aB4 
lAvir  of  land. 


only ;  the  lan^age  being,  "any  ani- 
mal found  abandoned  and  not 
properly  cared  for/' 

By  chapter  70  of  the  Public  Laws 
of  1905  the  word  "and"  was 
changed  to  "or."  As  thus  amended, 
and  otherwise  by  the  same  act 
slightly  altered,  it  became  §  59  as 
above  quoted. 

Neither  in  its  original  or  amend- 
ed form  does  it  provide  for  compen- 
sation for,  opportunity  for  hearing 
by,  or  notice  to  the  owner. 

The  plaintiff  claims  that  he  has 
been  deprived  of  his  property  with- 
out "due  process  of 

Uw^^onVt'ruc'  ^^^^       ^^'  ^'  Ck)nst. 

tion— due  14th  Amend.)    and 

in  contravention  of 
"the  law  of  the 
land"  (Me.  Const,  art,  1,  §  6).  The 
quoted  phrases  are  identical  in 
meaning.  State  v.  Knight,  43  Me. 
122 ;  Bennett  v.  Davis,  90  Me.  105, 
37  Atl.  864. 

Notice  and  opportunity  for  hear- 
ing are  of  the  bs- 
loti^l' and  ""       sence  of  due  proc- 
£5E2f«2""^  ««      ess    of    law.     Ben- 

nett  V.  Davis,  supra ; 
Rusk  V.  Thompson,  170  Mo.  App. 
76,  156  S.  W.  64;  Smith  v.  State 
Medical  Examiners,  140  Iowa,  66, 
117  N.  W.  1117. 
A  hearing  before  a  judicial  tribu- 
nal is  not  essential, 

r«Tic!:i*ireaV.-..  but  there  must  be 

notice  and  a  reason- 
able opportunity  for  a  hearing  be- 
fore some  tribunal.  Bennett  v. 
Davis,  supra ;  People  v.  Apfelbaum, 
251  ni.  18,  95  N.  E.  995. 

An  act  that  purports  to  authorize 

procedure  depriving 
i^^^Ii«ta?e-  an  owner  of  his 
5ar£j«ri«r.***"   property      without 

opportunity  for 
hearing  and  without  notice  violates 
both  the  Federal  and  state  Consti- 
tutions. 

Section  60,  chapter  126,  Revised 
Statutes,  in  its  present  form,  as 
amended  in  1893  (Laws  1893,  chap. 
165,  §  4),  provides  for  notice  and 
hearing.  For  want  of  such  pro- 
visions in  its  original  form  (Acts 
1883,  chap.  188,  §  13)  it  was  held 


unconstitutional  by  King  v.  Hayes, 
80  Me.  206,  13  Atl.  882.  See,  to 
same  effect,  Loesch  v.  Koehler,  144 
Ind.  278,  35  L.R.A.  682,  41  N.  E. 
326,  43  N.  E.  129;  Miller  v.  Hor- 
ton,  152  Mass.  544,  10  L.R.A.  116, 
23  Am.  St.  Rep.  850,  26  N.  E.  100 ; 
Brill  V.  Ohio  Humane  Soc.  4  Ohio  C. 
C.  358,  2  Ohio  C.  D.  594;  Sahr  v. 
SchoUe,  89  Hun,  42,  S6  N.  Y.  Supp. 
97;  Goodwin  v.  Toucey,  71  Conn. 
262,  41  Atl.  806 ;  Jenks  v.  Stump,  41 
Colo.  281,  15  L.R.A.(N.S.)  564,  124 
Am.  St  Rep.  137,  93  Pac.  17,  14 
Ann.  Cas.  914.' 

But  the  defendant  urges  that  a 
horse  which  has  been  decided  t^ 
two  reputable  persons  to  be  injured 
or  diseased  and  past  recovery  for 
any  useful  purpose  is  no  longer 
property.  The  word  "property,"  he 
contends,  does  not  include  a  "wreck 
of  what  was  once  a  steed,"  having 
no  utility  and  no  value.  This  rea- 
.soning,  however,  begs  the  question. 
The  plaintiff  claims  that  his  animal 

is  not  past  recovery  condemnation 
and     that     it     has  of  animm 
value.     To    conclu-  ^"''•''*  "•"^• 
sively     determine     this     question 
against  the  plaintiff  without  notice 
or  hearing  would  be  to  nullify  the 
constitutional  guaranty. 

The  defendant  argues  that  the 
determination  of  the  necessity  or 
expediency  of  any  legal  enactment 
is  within  the  exclusive  province  of 
the  legislature.  This  is  true.  The 
court  cannot  declare  a  law  to  be 
void  for  the  reason  that  it  is  un- 
necessary or  inex- 
pedient; but  it  may  ~««««^e««««^ 
be  the  duty  of  the 
court  to  pronounce  invalid  an  act 
which  violates  an  express  mandate 
of  the  Constitution,  even  if  the  act 
is  expedient  and  has  been  deter- 
mined by  the  legislature  to  be  nec- 
essary. 

Again,    the  defendant    contends 
that  §   69  is  a  valid  exercise  of 
the  police    power.    No    court  has 
ever  undertaken  to  define  the  limits 
of  the  police  power  ^^^„^^  ^^^^^ 
of  the   state.    New  Ae«tmction  ot 
occasions  teach  new  *»*«'*^«  «nim*i. 
applications  of  it.    It  is  based  upon 


RANDALL 

(—  Me.  — , 

society's  right  of  self-defense  and  is 
eoext^ive  with  that  right.  State 
V.  Starkey,  112  Me.  12,  90  Atl.  431, 
Ann.  Gas.  1917A,  19^. 

Under  the  police  power  the  use  by 
the  owner  of  many  species  of  pri- 
vate property  has  been  held  to  be 
subject  to  uncompensated  restric- 
tion and  regulation.  For  numerous 
illustrations  see  State  v.  Robb,  100 
Me.  186,  60  Atl.  874,  4  Ann.  Cas. 
275;  Opinion  of  Justices,  103  Me. 
506,  19  L.RJ^.(N.S.)  422,  69  AtL 
627,  13  Ann.  Cas.  745;  State  v. 
Starkey,  112  Me.  10,  90  Atl.  431, 
Ann.  Cas.  1917A,  196. 

In  cases  of  extreme  and  urgent 
necessity,  as  conflagrations  (Far- 
mer v.  Portiand,  63  Me.  47),  or  epi- 
demics (Seavey  v.  Preble,  64  Me. 
121),  it  justifies  the  destruction  of 
property  without  preliminary  no- 
tice or  hearing,  and  even  without 
corapensation. 
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But  §  59  provides  for  the  destruc- 
tion of  property,  and  not  for  re- 
strictions upon  or  regulation  of  its 
use,  and  it  cannot  be  justified  as  a 
measure  of  urgent  necessity. 

If  §  59,  now  as  in  its  original 
form  in  the  Act  of  1888,  related  to 
abandoned  animals  merely,  our  con- 
clusion might  be  different.  The  de- 
struction by  public  authority  of  an 
abandoned  animal  deprives  nobody 
of  property.  But  the  section  in  its 
present  form  does  not  refer  to 
abandoned  animals  only.  It  pur- 
ports to  authorize  the  defendant  to 
do,  without  notice  or  hearing,  what 
the  agreed  statement  says  he  did,  to 
wit,  that  he  "took  the  horse  from 
the  plaintiff's  possession  against 
his  objection"  and  killed  it.  It  thus 
contravenes  an.  explicit  constitu- 
tional mandate. 

Action  to  stand  for  triaU 


ANNOTATION. 
CoBstitiitioiiality  of  statute  or  ordinance  providing  for  destruction  of  animab. 


I.  Abandoned     animals;     humanitarian 

statutes,  67. 
IL  Statutes    for    protection    of    public 
health  or  to  present  spread  of 
disease  among  animals: 

a.  In  general,  69. 

b.  Constitutional  right  to  compen- 

sation, 70. 

J.  Ahandoned     animals;     humanitarian 

sMaiutes, 

The  decisions  generally  deny,  on  the 
ground  that  the  owner  is  deprived  of 
property  without  due  process  of  law, 
the  constitutionality  of  statutes  and 
ordinances  providing,  without  notice 
and  hearing,  for  the  destruction  of 
abandoned  or  disabled  animals,  other 
than  dogs,  enacted  chiefly  from  hu- 
manitarian motives.  Loesch  v.  Koeh- 
ler  (1895)  144  Ind.  278,  35  L.R.A.  682, 
41  N.  E.  326,  rehearing  denied  in 
(1896)  144  Ind.  284,  43  N.  E.  129; 
Waud  V.  Crawford  (1913)  160  Iowa, 
482,  141  N.  W.  1041;  King  v.  Hayes 
(1888)  80  Me.  206,  13  Atl.  882; 
Randall  v.  Patch  (reported  here- 
with) ante,  65;  Carter  v.  Colby 
(1962)  71  N.  H.  230,  51  Atl.  904;  Brill 


II. — continued. 

c.  Constitutional  right  to  notice  and 
opportunity  to  be  heard,  71. 

III.  Statutes  in  relation  to  dogs: 

a.  In  general,  74. 

b.  As  affected  by  property  rights 

in  dogs,  77. 

IV.  Miscellaneous,  78. 

V.  Ohio  Humane  Soc.   (1890)  4  Ohio 
C.  C.  358,  2  Ohio  C.  D.  694. 

A  statute  authorizing  any  agent  of 
any  society  for  the  prevention  of  cru- 
elty to  animals  to  kill  any  animal 
found  neglected  or  abandoned  and 
which,  in  the  opinion  of  three  rep- 
utable citizens,  was  injured  or  dis- 
eased past  recovery,  or  by  age  had 
become  useless,  was  held  unconstitu- 
tional in  Loesch  v.  Koehler  (1895) 
144  Ind.  278,  35  L.R.A.  682,  41  N.  E. 
326,  as  depriving  the  owner  of  prop- 
erty without  due  process  of  law,  so 
far  as  it  permitted  such  killing  with- 
out notice  to  him.  Rehearing  was  de- 
nied in  (1896)  144  Ind.  284,  48  N.  E. 
129. 

And  a  statute  authorizing  a  sheriff 
or  other  police  ofiicers  to  destroy  any 
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horse  or  other  animals  disabled  or 
unfit  for  further  use  was  held  uncon- 
stitutional in  Waud  v.  Crawford 
(1913)  160  Iowa,  432,  141  N.  W.  1041, 
in  so  far  as  it  authorized  the  destruc- 
tion, without  notice  or  hearing,  of  an 
animal  disabled  by  disease  not  con- 
tagious or  infectious  in  character. 

It  was  held  in  King  v.  Hayes  (1888) 
SO  Me.  206,  13  Atl.  882,  that  a  stat- 
ute which  allowed  an  agent  of  a 
society  for  the  prevention  of  cruelty 
to  animals  to  condemn,  conclusively 
fix  the  value  of,  and  destroy,  a  horse, 
without  any  notice,  actual  or  construc- 
tive, to  the  owner,  operated  as  an  un- 
constitutioi^al  deprivation  of  property 
without  due  process  of  law. 

A  statute  authorizing  any  officer  or 
agent  of  any  society  for  the  preven- 
tion of  cruelty  to  animals  to  destroy 
forthwith  any  animal  found  aban- 
doned "or  not  properly  cared  for," 
appearing,  in  the  judgment  of  two 
reputable  persons  called  by  him  to 
view  the  same,  to  be  diseased  or  in- 
jured  or  in  a  condition  from  lack  of 
food,  water,  or  shelter,  past  recovery 
for  any  useful  purpose,  was  held  in 
Randall  v.  Patch  (reported  here- 
with), ante,  65,  unconstitutional  as 
depriving  the  owner  of  property  with- 
out due  process  of  law,  in  so  far  as 
it  authorized  the  destruction,  without 
notice  or  hearing,  of  a  horse  which 
was  not  abandoned. 

And  a  statute  providing  that  when- 
ever an  officer  had  taken  into  his 
possession  an  animal  which  appeared 
by  reason  of  age,'  injury,  or  other 
cause,  to  be  disabled  for  use,  such 
officer  should  call  upon  three  disin- 
terested citizens,  who  should  examine 
the  animal,  and  if  they  found  it  dis- 
abled for  use,  the  officer  should  at 
once  cause  the  animal  to  be  killed,  was 
held  in  Carter  v.  Colby  (1902)  71  N. 
H.  230,  51  A1;l.  904,  to  violate  the  con- 
stitutional provision  that  no  person 
should  be  deprived  of  property  with- 
out due  process  of  law,  in  so  far  as  it 
authorized  the  taking  of  a  horse  from 
its  owner  and  its  killing  without  no- 
tice or  opportunity  for  him  to  be 
heard. 

A  statute  providing  that  any  sher- 
iff, constable,  mariS^hal,  policeman,  or 


agent  of  any  society  for  ttie  preven- 
tion of  cruelty  to  animals^  might  kill 
any  animal  found  neglected  or  aban- 
doned, and  which,  in  the  opinion  of 
three  reputable  citizens,  was  injured 
or  diseased  past  recovery,  or  by  age 
had  become  useless,  was  held  uncon- 
stitutional in  Brill  v.  Ohio  Humane 
Soc.  (1890)  4  Ohio  C.  C.  358»  2  Ohio 
C.  D.  594,  in  so  far  as  it  permitted 
the  killing,  without  judicial  proceed- 
ings, of  an  animal  afflicted  with  a 
disease  which  was  not  contagious  and 
did  not  render  it  dangerous.  The 
court  took  this  position,  assuming  that 
the  animal  was  abandoned  or  neglect- 
ed, although  the  facts  were  otherwise 
in  this  case. 

In  Goodwin  v.  Toucey  (1898)  71 
Conn.  262,  41  Atl.  806,  the  court  siaid 
that  if  the  statute  were  construed  as 
authorizing  the  killing  of  an  animal 
by  an  agent  or  <^cer  of  the  Humane 
Society,  not  to  prevent  cruelty  or  the 
spread  of  contagious  disease,  but 
whenever  such  agent  and  two  repu- 
table citizens  happened  to  be  of  the 
opinion  that  the  animal  was  injured 
or  sick  "past  recovery,  or  unfit  for  any 
useful  purpose,"  it  would  be  difficult 
to  sustain  its  constitutionality.  It 
was  held,  however,  that  the  statute 
authorized  the  killing  of  an  animal 
only  in  case  it  had  been  taken  in 
charge  by  an  officer  or  agent  of 
the  Humane  Society  under  other  stat- 
utory provisions  authorizing  them  to 
take  charge  of  animals  found  aban- 
doned, neglected,  or  cruelly  treated, 
and  requiring  notice  to  the  owner, 
who  might  within  a  specified  time  re- 
take the  property. 

In  a  number  of  cases  cited  under 
II.  c,  infra,  attention  is  called  to  the 
fact  that  the  constitutionality  of  stat- 
utes and  ordinances  authorizing  the 
destruction  of  animals  without  .notice 
to  the  owner  has  been  sometimes  sus- 
tained on  the  ground  that  the  owner 
had  a  right  to  a  judicial  hearing  in  a 
subsequent  action  for  damages  against 
the  officer  or  agent  who  killed  the 
animal.  This  view  was  taken  in  Sahr 
V.  SchoUe  (1895)  89  Hun,  42,  35  N.  Y. 
8upp.  97,  where  the  defense  to  an 
action  for  killing  the  plaintiff's  horse 
was  that  it  was  found  abandoned,  and 
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the  defendant  acted  under  statutory 
authority  as  an  officer  of  the  Society 
for  the  Prevention  of  Cruelty  to  An- 
imals. The  court  said:  "It  was  in- 
cumbent upon  the  defendant,  in  order 
to  establish  his  defense,  to  prove  the 
fact  that  the  horse  was  injured  past 
recovery  for  any  useful  purpose.  The 
determination  of  such  fact  by  two 
reputable  citizens  called  to  examine 
the  horse,  as  required  by  the  statute, 
was  not  conclusive  upon  its  owner. 
Before  there  could  be  such  a  conclu- 
sive determination  as  would  result  in 
depriving  the  owner  of  his  property, 
he  was  entitled  to  a  hearing.  In  that 
way  only  can  acts  of  the  legislature 
conferring  upon  public  officers  the 
right  to  destroy  private  property  be 
harmonized  with  the  constitutional 
provision  securing  to  every  person  due 
process  of  law  before  his  property  can 
be  interfered  with.  A  person  whose 
property  has  been  destroyed  by  a  pub- 
lic officer,  acting  pursuant  to  a  stat- 
utory authority,  without  notice  to  the 
owner,  may  always,  therefore,  have 
his  common-law  action  for  damages; 
and,  if  he  can  prove  that  the  fact 
which  authorizes  the  officer  to  act  did 
not  exist,  he  is  entitled  to  a  judgment. 


ff 


II.  statutes  for  protection  of  pudlio 
health  or  to  prevent  spread  of  disease 
atnong  animals, 

a.  In  general. 

The  validity  of  statutes  or  or- 
dinances authorizing  the  destruction 
of  animals,  other  than  dogs,  having  in- 
fectious or  contagious  diseases,  has 
been  sustained  in  a  number  of  cases 
as  an  exercise  of  the  police  power. 
Durand  v.  Dyson  (1915)  271  III.  382, 
111  N.  E.  143,  Ann.  Cas.  1917D,  84; 
New  Orleans  V.  Charouleau  (1908)  121 
La.  890,  18  L.R.A.(N.S.)  368,  126  Am. 
St.  Rep.  382,  46  So.  911,  15  Ann.  Cas. 
46;  Newark  &  S.  O.  Horse  Car  R.  Co. 
V.  Hunt  (1888)  50  N.  J.  L.  308,  12  Atl. 
697;  Torruella  v.  Fernandez  (1908)  14 
^^P.  R.  R.  691;  Chambers  v.  Gilbert 
^  (1897)  17  Tex.  Civ.  App.  106,  42  S.  W. 
680,  writ  of  error  refused  in  (1900) 
93  Tex.  726 ;  Livingston  9.  Ellis  County 
*  (1902)  30  Tex.  Civ.  App.  19,  68  S.  W. 
728;  Maynard  v.  Freeman   (1900)  — 


Tex.  Civ.  App.  — ,  60  S.  W.  384;  Brooks 
V.  Moore  (1907)  13  &  C  91. 

It  was  said  in  Lowe  v.  Conroy 
(1904)  120  Wis.  151,  66  L.R.A.  907, 
102  Am.  St.  Rep.  983,  97  N.  W.  942,  1 
Ann.  Cas.  341,  that  the  appearance  of 
a  malignant  and  contagious  disease 
in  cattle  is  in  its  nature  such  a  men- 
ace to  the  public  health  as  to  bring 
it  clearly  within  the  class  of  cases 
which  can  only  in  many  instances  be 
effectually  dealt  with  by  the  destruc- 
tion of  the  animals  afflicted. 

Power  to  enact  an  ordinance  re- 
quiring the  inspection  of  dairy  cows 
and  the  destruction  of  such  cows  as 
were  found  to  be  affected  with  tuber- 
culosis was  held  authorized  by  char- 
ter power  'to  maintain  the  city's 
cleanliness  and  health,  and  to  this  end 
to  regulate  the  location  of  and  the  in- 
spection and  cleaning  of  dairies, 
.  .  .  and  to  adopt  such  ordinances 
and  regulations  as  shall  be  necessary 
or  expedient  for  the  protection  of 
health  and' to  prevent  the  spread  of 
disease."  New  Orleans  v.  Charouleau 
(1908)  121  La..  890,  18  L.R.A.(N.S.) 
368,  126  Am,  St.  Rep.  332,  46  So.  911, 
15  Ann.  Cas.  46. 

Without  setting  out  the  statute,  the 
court,  in  Brooks  v.  Moore  (B.  C.)  su- 
pra, held  that  the  Animal  Contagious 
Diseases  Act  1903,  under  which  the 
defendant,  a  government  veterinary 
inspector,  was  assuming  to  act  in  pro- 
ceedings to  destroy  horses  of  the 
plaintiff  on  the  ground  that  they  were 
affected  with  glanders,  was  intra  vires 
the  Parliament  of  Canada. 

It  was  held  that  equal  protection  of 
the  law  was  not  unconstitutionally 
denied  by  a  statute  fixing  the  period 
at  twenty-four  hours  within  which  an 
appeal  might  be  taken  from  an  order 
of  a  supervisor  of  health  for  the  de- 
struction of  animals  suffering  from 
infectious  or  contagious  disease,  on 
the  theory  that  the  time  was  too  short 
to  permit  the  appeal  to  be  available 
to  a  poor  man.  Torruella  v.  Fernan- 
dez (P.  R.)  supra.  The  court  said 
that  the  appeal  was  sufficient  if  no- 
tice thereof  was  served  with  the 
official  who  notified  the  owner  of  the 
decision  ordering  the  destruction  of 
the  animal,  and  that  the  appeal  was 


70 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.K. 


thus  available  to  rich  and  poor  alike; 
but  also  that  the  appeal  was  not  a 
constitutional  rifirht,  and  inability  to 
exercise  it  did  not  therefore  violate 
the  Federal  Constitution. 

It  was  held  in  Westchester  Electric 
R.  Co.  V.  Angevine  (1900)  62  App. 
Div.  239,  65  N.  Y.  Supp.  376,  that  a 
board  of  health  of  a  city  could  not 
delegate  to  an  officer  of  a  society  for 
the  prevention  of  cruelty  to  animals 
the  power  to  destroy  horses  found  to 
be  affected  with  glanders. 

It  was  held,  however,  in  New  Or- 
leans V.  Charouleau  (La.)  supra,  that 
a  city  council  could  delegate  to  the 
board  of  health  power  to  destroy  dairy 
cows  having  tuberculosis. 

b.  Constitutional  right  to  compensation. 

The  destruction  by  the  health 
authorities  of  animals  suffering  from 
a  contagious  disease,  where  such  de- 
struction is  necessary  to  prevent  the 
spread  of  the  disease,  does  not  deprive 
the  owner  of  due  process  of  law,  al- 
though no  provision  is  made  for  com- 
pensation for  the  destruction  of  an- 
imals actually  diseased.  Torruella  v. 
Fernandez  (1908)  14  P.  R.  R.  591. 

And  an  ordinance  requiring  the  in- 
spection by  the  health  authorities  of 
dairy  cows  in  a  large  city,  and  provid- 
ing for  the  destruction  of  such'  cows 
as  were  found  to  be  affected  with 
tuberculosis,  was  held  in  New  Orleans 
V.  Charouleau  (1908)  121  La.  890,  18 
L.R.A.(N.S.)  368,  126  Am.  St.  Rep. 
332,  46  So.  911,  15  Ann.  Cas.  46,  not  to 
be  unconstitutional  as  authorizing  the 
taking  of  property  without  due  process 
of  law  in  that  it  provided  for  no  com- 
pensation to  be  made  to  the  owner  of 
the  cows.  It  was  said  in  the  syllabus 
by  the  court:  'It  being  shown  that 
tuberculosis  in  a  cow  may  be  ascer- 
tained by  a  practically  infallible  test; 
and  it  being  further  shown  that  the 
presence  of  a  cow  so  affected  in  a 
dairy  in  a  city  is  a  serious  menace  to 
the  public  health, — ^the  public  author- 
ities have  the  same  right  to  require 
the  destruction  of  such  cow  without 
compensation  to  the  owner  and  with- 
out judicial  inquiry  as  they  have  to 
require  the  destruction  of  decayed 
fish,  meats,  and  vegetables.'' 


The  destruction  under  statutory 
authority  of  animals  affected  with  a 
contagious  disease  is  not  a  taking  of 
property  for  public  use  within  the 
meaning  of  a  constitutional  provision 
requiring  adequate  compensation  to 
be  made  to  the  owner  when  property 
is  taken  for  public  use  without  his 
consent.  Chambers  v.  Gilbert  (1897) 
17  Tex.  Civ.  App.  106,  42  S.  W.  630, 
writ  of  error  refused  in  (1900)  98  Tex. 
726;  Livingston  v.  Ellis  County  (1902) 
80  Tex.  Civ.  App.  19,  68  S.  W.  723. 

The  proposition  that  cattle  which 
have  become  so  diseased  as  to  be  ob- 
noxious to  the  public  health  or  to  be 
a  public  nuisance  may  be  destroyed 
by  the  state  in  the  exercise  of  its 
police  power,  without  compensation  to 
the  owner,  finds  support  in  Houston  v. 
State  (1898)  98  Wis.  481,  42  L.R.A. 
39,  74  N.  W.  Ill,  although  it  was  un- 
necessary expressly  to  decide  the 
question,  since  the  demurrer  to  the 
complaint  admitted  that  none  of  the 
cattle  destroyed  were  affected  with 
any  disease  and  the  issue  was  as  to 
the  liability  of  state  for  the  destruc- 
tion of  healthy  animals. 

In  Durand  v.  Dyson  (1916)  271  111. 
382,  111  N.  E.  143,  Ann.  Cas.  1917D, 
84,  Chambers  v.  Gilbert  (Tex.)  supra, 
and  Maynard  v.  Freeman  (1900)  — 
Tex.  Civ.  App.  — ,  60  S.  W.  334,  cited 
under  II.  c,  infra,  the  statute  provided 
for  compensation,  and  the  principal 
point  considered  was  as  to  notice  and 
hearing. 

It  was  held  in  Chambers  v.  Gilbert 
(1897)  17  Tex.  Civ.  App.  106,  42  S.  W. 
630,  writ  of  error  refused  in  (1900) 
93  Tex.  726,  that  a  statute  providing 
for  payment  by  the  county  of  the  ap- 
praised value  of  diseased  animals 
which  were  destroyed  by  the  sheriff 
on  order  of  the  county  judge  did  not 
violate  constitutional  provisions  that 
the  legislature  should  have  no  power 
to  make  any  grant  of  public  money 
to  any  individual  or  authorize  any 
county  or  other  political  subdivision 
of  the  state  to  grant  public  money  or 
thing  of  valu%  in  aid  of  or  to  any  in- 
dividual, association,  or  corporation 
whatsoever. 
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0.  ConaHtutlonal    right    to    noUcm    and 
opportunity  to  he  heard. 

The  validity  of  statutes  and  or- 
dinances providing  for  the  destruction 
of  animals,  other  than  those  affected 
with  contagious  or  infectious  disease, 
has  been  sustained  under  the  police  * 
power,  although  no  provision  was 
made  for  a  notice  to  the  owner  and 
an  opportunity  for  him  to  be  heard, 
but  the  owner  is  frequently  held  en-  ' 
titled  to  a  judicial  hearing  after  the 
destruction,  to  contest  the  existence 
of  the  disease,  the  finding  of  the  of- 
ficers or  persons  called  to  inspect  the 
animal  before  its  destruction  not  be- 
ing conclusive  in  this  respect  if  there 
has  been  no  notice  and  hearing,  and 
not  protecting  the  party  killing  the 
animal  from  payment  of  damages,  if, 
in  the  subsequent  action  by  the  owner, 
the  facts  are  not  found  to  be  such  as 
bring  the  case  within  the  statute  or 
ordinance. 

An  ordinance  requiring  the  inspec- 
tion by  the  health  authorities  of  dairy 
cows  in  a  large  city,  and  providing 
for  the  destruction  of  such  cows  as' 
were  found  to  be  affected  with  tuber- 
culosis, was  held  in  New  Orleans  v. 
Charouleau  (1908)  121  La.  890,  18 
L.R.A.(N.S.)  868,  126  Am.  St.  Rep. 
382,  46  So.  911,  15  Ann.  Cas.  46,  not 
to  be  unconstitutional,  in  that  it  did 
not  provide  for  a  judicial  hearing  be* 
fore  condemnation  of  the  property. 

In  Durand  v.  Dyson  (1916)  271  111. 
*  882,  111  N.  E.  143,  Ann.  Cas.  1917D, 
84,  the  court  sustained  the  constitu- 
tionality of  a  statute  empowering  the 
board  of  live  stock  commissioners  to 
order  the  destruction  of  animals  dis- 
eased or  exposed  to  disease  which  was 
found  to  be  of  a  dangerously  con- 
tagious or  dangerously  infectious 
nature,  and  providing  for  compensa- 
tion to  the  owner  by  agreement  or  by 
appraisement,  but  forfeiting  his  right 
to  compensation  unless  after  the  ap- 
praisement was  made  he  immediately 
destroyed  the  animals  and  disinfected 
the  premises  occupied  by  them.  The 
cattle  involved  in  this  case  were  af- 
fected with  hoof  and  mouth  disease, 
and  the  court  stated  that  it  was  gen- 
erally recognized  that  where  the  dis- 
ease among  cattle  is  so  very  dangerous 


and  of  so  contagious  or  infectious  a 
charact^  as  to  be  communicable  to 
human  beings  through  the  consump- 
tion of  the  flesh  or  milk  of  the  dis- 
eased aaimals,  as  in  the  case  before 
it,  legislatures  have  the  power  to  con- 
fer on  boards  or  commissions  the 
right  to  destroy  the  animals;  that  in 
some  cases  hearings  might  be  rea- 
sonably ha4  before  the  destruction  of 
the  property,  but  that  when  the  ques* 
tion  was  one  regarding  the  destruc- 
tion of  animals  or  food  which  was  not 
only  unfit  for  human  use,  but  might 
be  fatal  to  those  who  used  it,  the 
emergency  was  such  that  the  legisla- 
ture should  have  the  entire  disposition 
of  the  matter  without  review  by  the 
courts. 

Due  course  of  law  under  state  con- 
stitutional provision  or  due  process  of 
law  under  the  14th  Amendment  to  the 
Federal  Constitution,  it  was  held  in 
Chambers  v.  Gilbert  (1897)  17  Tex. 
Civ.  App^  106,  42  S.  W.  630,  were  not 
denied  by  a  statute  providing  that  if 
at  any  time  it  should  come  to  the 
knowledge  of  the  county  judge  by 
aflldavit  of  any  creditable  citizen  of 
the  county  that  glanders  or  farcy  ex- 
isted among  certain  classes  of  an- 
imals, it  should  be  the  duty  of  the 
judge  to  appoint  three  disinterested 
and  intelligent  citizens  of  the  coun- 
ty, who  should  carefully  and  minutely 
examine  the  animals  so  reported  to  be 
diseased,  and  if,  in  their  opinion,  the 
animals  were  diseased,  should  con- 
demn and  appraise  the  same,  and  re- 
port to  the  county  judge,  who  should 
command  the  sheriff  to  kill  the  an- 
imals so  diseased,  provision  being 
made  that,  after  destruction  of  the 
animals,  the  county  should  pay  the 
appraised  value,  if  any.  A  writ  of  er- 
ror was  refused  in  (1900)  93  Tex.  726. 

And  in  Maynard  v.  Freeman  (1900) 
—  Tex.  Civ.  App.  — ,  €!0  S.  W.  834,  the 
question  of  the  unconstitutionality  of 
tiie  above  statute  was  raised,  but  the 
point  dismissed  on  the  authority  of 
the  Chambers  Case  (Tex.)  supra. 

See  also  Riley  v.  Coleman  County 
(1916)  —  Tex.  Civ.  App.  — ,  181  S. 
W.  743,  in  which  the  court,  referring 
to  the  Texas  statute  authorizing  the 
killing  of  horses   and  other  animals 
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affected  with  glanders,  stated  that  the 
procedure  therein  authorized  had  been 
held  constitutional  as  a  proper  «cer- 
cise  of  the  police  power  of  the  state, 
citing  former  decisions  in  that  state. 
It  was  held,  however,  that  no  issue  as 
to  the  constitutionality  of  the  proceed- 
ings authorized  by  the  statute  was 
properly  presented  in  that  case.    • 

The  legislature  may,  in  the  exercise 
of  its  police  power,  authorize  a  state 
board  of  health  to  destroy  borses  af- 
fected with  glanders,  and  such  enact- 
ment is  not  subject  to  the  objection 
that  it  is  unconstitutional  as  depriving 
the  owner  of  his  property  without  due 
process  of  law,  in  that  the  destruction 
is  authorized  without  notice  to  him 
and  an  opportunity  for  him  to  be 
heard,  if  the  decision  of  the  board 
that  the  disease  exists  is  not  made 
conclusive  and  the  property  owner  is 
not  deprived  of  a  right  after  the  de- 
struction to  contest  the  existence  of 
the  disease.  Newark  &  S.  O.  Horse 
Car  R.  Co.  v.  Hunt  (1888)  50  N.  J.  L. 
308,  12  Atl.  697.  The  court  said: 
"Plaintiff,  however,  contends  that  the 
determination  of  the  officials  that  the 
prescribed  disease  exists  is  to  be  made 
without  notice  to  the  property  owners 
and  without  affording  them  an  oppor- 
tunity to  be  heard,  and  on  this  ground 
claims  that  these  acts  are  obnoxibus 
to  the  constitutional  provision  in- 
voked. If  the  legislature  by  these 
acts  has  made  the  determination  of 
these  officials,  as  to  the  existence  of 
the  common  nuisance,  a  conclusive 
adjudication  upon  the  rights  of  the 
property  owner,  then  it  is  perfectly 
obvious  that  this  legislation  cannot  be 
supported.  It  has  been  settled  in  this 
state  that  it  is  not  within  the  power 
of  the  legislation  to  impart  to  a  de- 
termination of  this  sort  a  conclusive 
character  as  against  the  property 
owner,  and  legislation  intending  that 
result  was  held  to  be  futile.  Hutton  v. 
Camden  (1876)  39  N.  J.  L.  122,  23  Am. 
Rep.  203.  An  examination  of  the  acts 
in  question  clearly  shows  that  there 
was  no  intent  in  the  legislative  mind 
to  make  the  conclusions  of  the  officials 
decisive  of  the  right  of  the  property 
owner  as  to  the  existence  of  that  con- 
dition of  things  which  these  acts  de- 


clared should  constitute  in  these  cases 
a  conunon  nuisance,  and  would  justify 
its  abatement  by  the  destruction  of 
the  animals  diseased.  ...  It  has 
never  been  pretended  that  the  14th 
Amendment  worked  the  abolition  of 
'  the  common-law  rule  which  justified 
anyone  specially  affected  by  a  nui- 
sance in  abating  it  without  waiting  for 
an  adjudication  that  it  was  a  nuisance 
which  he  might  abate,  but  unless  the 
fact  of  the  nuisance  was  established 
by  proof  he  was  liable  to  the  aggrieved 
property  owner  as  for  an  unwarranted 
trespass.'' 

In  the  preceding  case,  the  decision 
of  the  ofldcials  before  their  destruction 
of  the  diseased  animals  as  to  the  ex- 
istence of  the  disease  was  held  not 
conclusive  on  the  owner,  where  he  had 
no  notice  and  no  opportunity  to  be 
heard.  The  question  whether  such 
decision  is  conclusive  is  not,  of  it- 
self, within  the  scope  of  the  annota- 
tion; but  the  validity  of  statutes  or 
ordinances  providing  for  the  summary 
destruction  of  animals  affected  with 
a  contagious  or  infectious  disease 
has  been  sustained,  as  has  already 
been  noted,  in  some  instances  on  the 
ground  that  the  owner  is  not  deprived 
of  due  process  of  law,  because  he  may 
have  a  judicial  hearing  in  an  action 
against  the  officer  or  other  person  who 
kills  the  animal,  and  the  destruction 
without  such  a  hearing  may  be  im- 
perative to  protect  the  public  health 
in  case  the  disease  actually  exists. 

Thus,  the  court  in  Miller  v.  Horton 
(1891)  152  Mass.  640,  10  L.R.A.  116, 
23  Am.  St.  Rep.  850,  ,26  N.  E.  100,  stat- 
ed that  grave  questions  would  arise 
as  to  the  constitutionality  of  the  stat- 
ute requiring  the  commissioners  on 
contagious  diseases  among  domestic 
animals  to  cause  an  animal  infected 
with  farcy  or  glanders  to  be  killed, 
if  their  decision  was  conclusive  that 
the  animal  was  infected  with  the  dis- 
ease, where  the  animal  might  be  killed 
without  notice  to  the  own^r,  and  with- 
out compensation.  It  was  held  that 
the  statute  should  not  be  so  construed, 
but  that  it  authorized  the  killing  of 
actually  infected  horses  only,  and  that 
the  order  of  the  commissioners  would 
not  protect  one  who  killed  a  horse 
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which  had  not  such  disease^  in  a.  sub- 
sequent suit  by  the  owner  for  com- 
pensation. The  latter  question  is»  of 
course,  not  within  the  scope  of  the 
present  annotation. 

And  in  an  action  for.  the  killing  of 
horses  by  a  board  of  live  stock  com- 
missioners, where  the  defense  was 
that  the  horses  were  infected  with 
glanders  and  that  the  killing  was 
authorized  by  statutes  permitting  the 
killing  of  animals  having  contagious 
or  infections  diseases^  the  courts  in 
Pearson  v.  Zehr  (1891)  138  UK  48,  32 
Am.  St  Rep.  113,  29  N.  E.  854,  in  hold- 
ing that  the  determination  of  the 
members  of  the  board  that  the  disease 
existed  was  not  conclusive,  stated  that 
to  permit  the  commissioners  to  deter- 
mine, ex  parte,  that  some  of  the 
horses  had  the  glanders  and  that  oth- 
ers had  been  exposed  thereto,  and  to 
hold  that  determination  a  justification 
for  slaughtering  them,  without  impos- 
ing upon  the  commissioners  the  bur- 
den of  establishing  affirmatively  the 
actual  existence  of  the  disease  and  the 
exposure,  would  not  be  a  valid  exer- 
cise of  the  police  power  of  the  state, 
but  would  be  a  palpable  violation  of 
the  constitutional  provision  that  no 
person  shall  be  deprived  of  properly 
without  due  process  of  law. 

See  also  Sahr  v.  Scholle  (1895)  89 
Hun,  42,  36  N.  Y.  Supp.  97,  cited  un- 
der I.  supra,  where,  in  an  action  for 
killing  a  horse  which,  it  was  claimed, 
was  abandoned,  the  question  was  con- 
sidered as  to  the  conclusiveness  upon 
the  owner  of  the  finding  that  the  horse 
was  injured  past  recovery  for  any  use- 
ful purpose. 

On  this  point,  although  the  facts  do 
not  bring  the  case  within  the  scope 
of  the  note,  attention  is  called  to  Lowe 
V.  Conroy  (1904)  120  Wis.  151,  66 
L.R.A.  907,  102  Am.  St  Rep.  983,  97 
N.  W.  942,  1  Ann.  Gas.  341,  in  which 
the  court  said:  'The  statute,  as 
stated,  makes  no  provision  giving  the 
party,  proceeded  against  for  such  a 
nuisance  or  cause  of  sickness  an  op- 
portunity to  be  heard  before  his  prop- 
erty may  be  destroyed.  While  such  a 
determination  has  been  held  to.  be  a 
full  protection  to  all  persons  acting 
under  it  in  carrying  out  the  purposes 


of  the  law, — that  is,  to  abate,  and,  if 
necessary,  destroy,  .that  which  is  in 
fact  a  nuisance  or  source  of  danger  to 
health, — ^yet  it  is  no  protection  for  de- 
stroying private  property  which  in 
fact  is  no  such  nuisance  or  source  of 
danger.  This  is  upon  the  ground  that 
due  process  of  law  requires  that  the 
owner  be  given  an  opportunity  to  be 
heard  at  a  trial  before  his  private 
property  be  taken  and  adjudged  for- 
feited for  his  misconduct,  or  for  the 
protection  of  the  public  health.  He 
aannot  be  deprived  of  the  right,  either 
before  or  after  such  taking  of  his 
property,  to  have  a  judicial  inquiry 
whether  in  fact  he  has  forfeited  the 
right  to  his  property  by  coming  with- 
in the  condemnation  of  the  law.  In 
such  cases,  where  a  board  of  health 
has  summarily  destroyed  property,  the 
owner  may  bring  his  action  to  recover 
the  damages  sustained,  if  it  be  found 
he  has  been  unjustifiably  deprived  of 
it.  In  the  absence  of  judicial  inquiry 
wherein  the  owner  is  given  full  op- 
portunity to  establish  that  no  nuisance 
or  cause  of  sickness  exists  as  claimed, 
the  board  of  health  cannot  declare  a 
thing  a  nuisance  or  source  of  danger 
to  public  health  which  is  not  so  in  fact. 
Their  authority  to  act  is  bottomed 
upon  the  actual  existence  of  the  con- 
ditions which  the  statutes  declare  they 
may  abate  or  remove." 

Attention  is  called  also  to  the  dis- 
tinction as  to  the  power  to  declare 
public  nuisances  and  to  order  their 
summary  abatement  between  cases 
where  the  property  involved  is  of  com- 
paratively small  value  and  where  it 
is  of  large  value,  instances  of  the  de- 
struction of  diseased  animals  being 
placed  by  the  Federal  Supreme  Court 
with  the  latter  class  of  cases. 

Thus,  it  was  said  in  Lawton  v.  Steele 
(1893)  152  U.  S.  133,  38  L.  ed.  386,  14 
Sup.  Gt.  Rep.  499,  on  facts  not  within 
the  scope  of  the  present  annotation: 
"Where  the  property  is  of  little  value, 
and  its  use  for  the  illegal  purpose  is 
clear,  the  legislature  may  declare  it 
to  be  a  nuisance,  and  subject  to  sum- 
mary abatement.  Instances  of  this 
ate  the  power  to  kill  diseased  cattle ; 
to  pull  down  houses  in  the  path  of 
conflagrations ;  destruction  of  decayed 
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fruit  or  fish  or  unwholeeome  meats,  of 
infected  clothing,  obscene  books  or 
pictures,  or  instruments  which  can 
only  be  used  for  illegal  purposes. 
While  the  legislature  has  no  right 
arbitrarily  to  declare  that  to  be  a 
nuisance  which  is  clearly  not  so,  a 
good  deal  must  be  left  to  its  discre- 
tion in  that  regard,  and  if  the  object 
to  be  accomplished  is  conducive  to 
the  public  interests,  it  may  exercise  a 
large  liberty  of  choice  in  the  means 
employed.  ...  It  is  not  easy  to 
draw  the  line  between  cases  where 
property  illegally  used  may  be  de- 
stroyed summarily  and  where  judicial 
proceedings  are  necessary  for  its  con- 
demnation. If  the  property  were  of 
great  value,  as,  for  instance,  if  it  were 
a  vessel  employed  for  smuggling  or 
other  illegal  purposes,  it  would  be  put- 
ting a  dangerous  power  in  the  hands 
of  a  custom  ofiicer  to  permit  him  to 
sell  or  destroy  it  as  a  public  nuisance, 
and  the  owner  would  have  good  rea- 
son to  complain  of  such  act  as  depriv- 
ing him  of  his  property  without  due 
process  of  law.  But  where  the  prop- 
erty is  of  trifling  value,  and  its  de- 
struction is  necessary  to  effect  the 
object  of  a  certain  statute,  we  think 
it  is  within  the  power  of  the  legis- 
lature to  order  its  summary  abate- 
ment." 

///.  statutes  in   relation  tQ  dogs. 
a.  In  general. 

Statutes  and  ordinances  regulating 
the  running  at  large  of  dogs,  usually 
requiring  their  registration  or  licens- 
ing, prohibiting  their  running  at  large 
unless  muzzled  or  collared,  and  pro- 
viding for  their  summary  destruction 
when  found  running  at  large  in  viola- 
tion of  the  statute  or  ordinance,  have 
generally  been  sustained  as  a  valid 
exercise  of  the  police  power. 

United  States.— Sentell  v.  New  Or- 
leans &  G.  R.  Go.  (1897)  166  U.  S.  698, 
41  L.  ed.  1169,  17  Sup.  Gt.  Rep.  693, 
1  Am.  Neg.  Rep.  773. 

Iowa. — See  Sibley  v.  Lastrico  (1904) 
122  Iowa,  211,  97  N.  W.  1074  (validity 
assumed)  • 

Kansas. — State  ex  rel.  Gurtis  v.  To- 
peka  (1886)  36  Kan.  76,  59  Am.  Rep. 
629,  12  Pac.  310,  7  Am.  Grim.  Rep.  479. 


Kentucky^— Com.  v.  Maricham  (1870) 

7  Bush,  486. 

Maryland. — Hagerstown  v.  Witmer 
(1897)  86  Md.  293,  89  L.R.A.  649,  37 
Atl.  965. 

Massachosetts. — ^Blair  v.  Forehand 
(1868)  100  Mass.  136,  1  Am.  Rep.  94, 
97  Am.  Dec.  82;  Mor^wood  v.  Wake- 
field (1882)  133  Mass.  240.  See  Tower 
V.  Tower  (1836)  18  Pick.  262  (validity 
assumed). 

Mississippi. — Julienne  v.  Jackson 
(1891)  69  Miss.  34,  80  Am.  St.  Rep. 
526,  10  So.  43. 

New  Hampshire. — Morey  v.  Brown 
(1861)  42  N.  H.  373. 

New  York. — Fox  v.  Mohawk  &  H. 
River  Humane  Soc.  (1901)  165  N.  Y. 
517,  51  L.R.A.  681,  80  Am.  St.  Rep. 
767,  59  N.  E.  353;  People  ex  rel.  Ren- 
shaw  V.  Gillespie  (1898)  25  App.  Div. 
91,  48  N.  Y.  Supp.  882;  People  ex  rel. 
Westbay  v.  Delaney  (1911)  73  Misc. 
5,  130  N.  Y.  Supp.  833,  affirmed  with- 
out opinion  in  (1911)  146  App.  Div. 
957,  131  N.  Y.  Supp.  1137. 

North  Carolina. — Mowery  v.  Salis- 
bury (1880)  82  N.  G.  175;  State  v. 
Glifton  (1910)  152  N.  G.  800,  28  L.R.A. 
(N.S.)  673,  67  S.  E.  751. 

North  Dakota. — Litchville  v.  Han- 
son (1910)  19  N.  D.  672,  124  N.  W. 
1119,  Ann.  Gas.  1912D,  876. 

Oklahoma.  —  Roberson  v.  Gibson 
(1917)  —  Okla.  — ,  162  Pac.  1120. 

Pennsylvania. — Monroe  v.  Walborn 
(1908)  17  Pa.  Dist.  R.  1053. 

Utah.--Jenkins  v.  Ballantyne  (1892) 

8  Utah,  245,  16  L.R.A.  689,  30  Pac. 
760. 

Vermont— State  v.  Smith  (1900)  72 
Vt.  140,  47  Atl.  390;  McDerment  v. 
Taft  (1910)  83  Vt.^  249,  138  Am.  St. 
Rep.  1083,  75  Atl.  276. 

Canada.— McNair  v.  Ck>llins  (1912) 
27  Ont.  L.  Rep.  44,  6  D.  L.  R.  510,  3 
Ont.  Week.  N.  1639, 22  Ont.  Week.  Rep. 
891,  Ann.  Gas.  1913G,  964. 

Under  charter  power  to  declare,  pre- 
vent, and  remove  nuisances,  and  to 
take  such  other  measures  for  the  pres- 
ervation of  the  public  health  as  the 
trustees  may  deem  necessary,  a  town 
may  require  the  muzzling  of  dogs  and 
the  killing  of  all  dogs  found  running 
at  large  in  violation  of  the  ordinance ; 
such  an  ordinance  is  a  reasonable  and 
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proper  exercise  of  tbe  police  power. 
Haller  v.  Sheridan  (1867)  27  Ind.  494. 

An  ordinance  providing  that  a  dog 
seized  while  running  at  large  shall 
be  killed  if  not  ransomed  by  payment 
of  $1  before  10  o'clock  of  the  morn- 
ing after  it  has  been  detained  twenty- 
foar  hours,  and  providing  for  a  notice 
of  the  seizure  to  be  given  to  the  owner 
of  any  dog  having  a  collar  with  the 
owner's  name  thereon,  is  not  uncon- 
stitutional, or  so  unreasonable  that 
the  court  can  hold  it  void.  Hagers- 
town  V.  Witmer  (1897)  86  Md.  298,  89 
LJR.A.  649,  87  Atl.  965. 

The  police  power  was  held  in  Leach 
V.  El  wood  (1878)  8  IlL  App.  458,  to 
authorize  a  municipal  corporation  to 
enact  an  ordinance  empowering  the 
mayor,  on  an  alarm  of  mad  dogs,  to 
prohibit,  by  public  notice,  unmuzzled 
dogs  from  running  at  large  within  the 
city  limits  and  authorizing  the  killing 
of  all  dogs  found  at  large  without  a 
muzzle. 

An  ordinance  requiring  all  dogs  to 
be  securely  muzzled,  and  declaring 
any  dog  found  running  at  large  with- 
out a  muzzle  to  be  a  nuisance,  and  mak- 
ing it  the  duty  of  the  marshal  and 
policemen  to  kill  any  such  dog,  has 
been  held  a  valid  exercise  of  the  power 
to  enact  ordinances  for  the  protec- 
tion of  life,  health,  and  property. 
Walker  v.  Powell  (1901)  156  Ind.  639, 
53  L:R.A.  749,  59  N.  E.  20. 

A  statute  requiring  the  payment  of 
a  license  fee  for  dogs,  and  authorizing 
the  destruction  of  any  dog  which,  hav- 
ing been  seized  for  nonpayment  of  the 
license,  is  not  redeemed  within  forty- 
eight  hours  after  the  seizure,  does  not 
unconstitutionally  take  property  with- 
out due  process  of  law  in  that  it  pro- 
vides for  the  destruction  of  the  ani- 
mal without  notice  to  the  owner.  Fox 
v.  Mohawk  &  H.  River  Humane  Soc. 
(1901)  165  N.  Y.  517,  51  L.R.A.  681, 
80  Am.  St.  Rep.  767,  59  N.  E.  353; 
People  ex  reL  Westbay  v.  Delaney 
(1911)  73  Misc.  5,  130  N.  Y.  Supp. 
833,  affirmed  without  opinion  in  (1911) 
146  App.  Div.  957,  181  N.  Y.  Supp. 
11S7. 

S  It  was  held  in  Fox  v.  Mohawk  A  H. 
River  Humane  Soc.  (N.  Y.)  supra, 
that  the  authority  given  by  statute  to 


a  humane  society  to  destroy  or  appro- 
priate unlicensed  dogs  was  not  an  un- 
constitutional delegation  of  govern- 
mental power  to  a  private  corporation, 
since  unlicensed  dogs  had.  long  been 
regarded  as  subject  to  destruction  by 
any  person.  This  decision  was  fol- 
lowed in  People  ex  rel.  Westbay  v. 
Delaney  (N.  Y.)  supra. 

An  ordinance  requiring  the  regis- 
tration of  dogs,  and  the  wearing  of 
a  suitable  collar  with  the  owner's 
name  or  initials  by  dogs  which  were 
registered,  and  providing  that  any  dog 
not  registered  and  collared  should  be 
liable  to  be  killed  by  any  person,  was 
held  in  Jenkins  v.  Ballantyne  (1892) 
8  Utah,  245,  16  L.R.A.  689,  30  Pac.  760, 
not  to  constitute  a  violation  of  the 
constitutional  provision  against  de- 
priving a  person  of  property  without 
due  process  of  law,  but  a  valid  police 
regulation. 

The  Vermont  statute,  which  was 
considered  a  valid  exercise  of  the  po- 
lice power  in  McDerment  v.  Taft 
(1910)  83  Vt  249,  138  Am.  St.  Rep. 
1088,  75  Atl.  276,  provided  that  the 
owner  or  keeper  of  a  dog  should  cause 
it  to  be  registered  and  licensed  and 
to  wear  a  collar  distinctly  marked 
with  the  name  of  its  owner  or  keeper, 
and  that  "any  person  may,  and  every 
police  officer  and  constable  shall,  kill 
or  cause  to  be  killed"  dogs  not  so  li- 
censed and  collared,  ''whenever  and 
wherever  found-** 

A  statute  providing  that  no  dog 
should  be  entitled  to  the  protection 
of  the  law  unless  placed  on  the  assess- 
ment rolls,  and  that  in  civil  actions 
for  the  killing  or  for  injuries  to  dogs 
the  owner  could  not  recover  beyond 
the  amount  of  the  value  of  the  dog  as 
fixed  by  him  in  the  last  assessment 
preceding  the  killing  or  injuries  com- 
plained of,  was  held  a  valid  exercise 
of  the  police  power  in  Sentell  v.  New 
Orleans  &  C.  R.  Go.  (1896)  166  U.  S. 
698,  41  L.  ed.  1169,  17  Sup.  Ct  Rep. 
698,  1  Am.  Neg.  Rep.  773. 

A  statute  authorizing  a  justice  of 
the  peace,  on  complaint  that  a  dog 
is  dangerous,  to  order  the  owner  to 
kill  the  dog,  and  prescribing,  in  case 
of  noncompliance  within  forty-eight 
hours,  a  penalty  of  $2.50  and  the  fur- 
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ther  sum  af  $1.25  for  every  forty-eight 
hours  thereafter  until  the  dog  is 
killed,  does  not  deprive  the  owner  of 
the  dog  of  due  process  of  law,  in  that 
he  is  given  no  opportunity  to  be  heard 
by  the  justice,  where  in  an  action  to 
enforce  the  penalty  he  has  full  op- 
portunity to  be  heard  and  to  contest 
the  truth  of  the  complaint  on  which 
the  order  was  made.  People  ex  rel. 
Renshaw  v.  Gillespie  (1898)  25  App. 
Div.  91,  48  N.  y.  Supp.  882. 

Under  statutory  authority  to  pre- 
vent the  runing  at  large  of  dogs  and 
to  destroy  the  same  when  at  large 
contrary  to  any  prohibition  to  that 
effect,  it  was  held  in  Gibson  v.  Har- 
rison (1901)  69  Ark.  385,  54  L.R.A. 
268,  68  S.  W.  999,  that  a  municipal 
corporation  might  exact  a  fee  of  $1.50 
for  the  privilege  of  keeping  a .  dog, 
and  in  case  of  its  nonpayment  impose 
a  fine  upon  the  owner  and  provide  for 
the  killing  of  the  dog. 

Under  a  ''general  welfare"  charter 
clause,  it  was  held  in  Fincher  v.  Gol- 
lum  (1907)  2  6a.  App.  745,  59  S.  E. 
22,  that  a  city  council  might  pass  an 
ordinance  requiring  owners  of  dogs 
to  register  them,  secure  tags,  and  pay 
fees  therefor,  and  authorizing  the  kill- 
ing of  all  untagged  dogs. 

It  was  held  in  Rose  v.  Salem  (1915) 
77  Or.  77,  150  Pac.  276,  that  the  city 
had  power  to  prohibit  dogs  from  run- 
ing at  large  under  charter  authority 
"to  prevent  domestic  animals  from 
running  at  large  within  the  city,"  and 
''to  license,  tax,  impound,  sell  or  kill 
dogs." 

Under  authority  to  pass  by-laws  for 
restraining  and  regulating  the  run- 
ning at  large  of  dogs,  and  for  killing 
dogs  running  at  large  contrary  to  the 
by-laws,  a  township  council  may  pro- 
hibit dogs  from  running  at  large  un- 
accompanied by  their  owners,  and 
provide  that  any  dog  found  so  running 
at  large  at  a  greater  distance  than 
i  mile  from  the  owner's  premises  may 
be  killed  by  any  resident,  although 
in  the  authority  for  passing  the  by- 
law it  is  al90  provided  that  for  the 
purposes  therein  named  a  dog  should 
be  deemed  to  be  running  at  large 
''when  found  in  a  street  or  other  pub- 
lic place,"  and  not  under  the  control 


of  any  person,  the  latter  clause  mere- 
ly affecting  the  burden  of  proof,  and 
not  limiting  the  power  to  justify  the 
killing  of  a  dog  to  those  cases  where 
it  is  in  a  street  or  other  public  place. 
McNair  v.  Collins  (1912)  24  Onl.  L. 
Rep.  44,  6  D.  L.  R.  510,  3  Ont.  Week. 
N.  1639,  22  Ont.  Week.  Rep.  891,  Ann. 
Gas.  1913G,  964. 

Attention  is  called  to  Faribault  v. 
Wilson  (1885)  34  Miniu  254,  25  N.  W. 
449,  6  Am.  Grim.  Rep.  544,  holding 
that  under  charter  power  to  regulate 
or  prevent  the  running  at  large  of 
dogs  and  to  authorize  their  destruc- 
tion in  a  summary  manner  when  not 
licensed  or  at  large  contrary  to  ordi- 
nance, the  remedy  by  destruction  of 
dogs  was  not  the  only  one  a  city  might 
impose  for  violation  of  an  ordinance 
regulating  the  keeping  of  dogs,  but 
that  a  fine  might  be  on  the  owner. 

See  also  Whitfield  v.  Paris  (1892) 
84  Tex.  431,  15  L.R.A.  783,  31  Am.  St. 
Rep.  69,  19  S.  W.  566,  where,  in  hold- 
ing that  a  city  was  not  liable  for  the 
recklessness  of  a  policeman  in  shoots 
ing  at  an  unmuzzled  dog  on  a  public 
street  whereby  he  seriously  wounded 
a  person  on  the  street  while  he  was 
attempting  to  enforce  an  ordinance 
making  it  his  duty  to  kill  unmuzzled 
dogs,  the  court  stated  that  the  enact- 
ment of  the  ordinance  referred  to  was 
an  exercise  by  the  city  of  its  police 
power. 

But  on  the  ground  that  the  title  of 
the  ordinance,  which  was  "An  Ordi- 
nance Prohibiting  Animals  from  Run- 
ning at  Large  in  the  Gity,"  did  not  ex- 
press, as  required  by  statute,  the  sub- 
ject-matter of  a  section  thereof  which 
provided  for  the  registering,  taxing, 
and  collaring  of  dogs,  and  made  it 
the  duty  of  the  marshal  to  kill  any 
dog  found  running  at  large  in  the  city 
without  a  collar  and  tag,  and  rendered 
the  owner  criminally  liable  if  the  tax 
was  not  paid  and  the  dog  registered, 
irrespective  of  whether  he  was  per- 
mitted to  run  at  large  or  not,  said  sec- 
tion was  held  invalid  in  Stebbins  v. 
Mayer  (1888)  38  Kan.  578, 16  Pac.  745. 

And  in  several  cases  ordinances  pro- 
viding for  the  summaVy  killing  of  dogs 
have  been  held  unconstitutional,  as 
depriving  the  owner  of  property  with- 
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out  due  process  of  law.  People  ex  rel. 
Shand  v.  Tighe  (1894)  9  Misc.  607,  30 
N.  Y.  Sttpp.  808;  Rose  v.  Salem  (1915) 
77  Or.  77,  160  Pac.  276 ;  Lynn  v.  State 
(1894)  38  Tex.  Crim.  Rep.  163,  26  S. 
W.  779. 

An  ordinance  providing  that  if  any 
dog  should  attack  a  person  except  on 
the  owner's  premises,  on  complaint 
made  to  the  mayor  or  police  justice, 
such  oflScer  should  inquire  into  the 
complaint,  and,  if  satisfied  of  its  truth, 
and  that  such  dog  is  dangerous,  should 
order  the  owner  to  kill  him  imme- 
diately, and  providing  that  if  the  own- 
er should  refuse  to  do  so  within  forty^ 
eight  hours  he  should  forfeit  |10  and 
also  $6  for  every  forty-eight  hours 
thereafter  until  the  dog  was  killed,  was 
held  in  People  ex  rel.  Shand  v.  Tighe 
(N.  Y.)  supra,  unconstitutional  in  so 
far  as  it  authorized  the  issuance  of  an 
order  for  the  owner  to  kill  the  animal 
without  notice  and  an  opportunity  to 
he  heard. 

Although  apparently  not  necessary 
to  the  decision,  the  court  in  People 
ex  rel.  Shand  v.  Tighe  (N.  Y.)  supra, 
stated  that  it  found  no  authority  going 
so  far  as  to  suggest  that  a  statute  au- 
thorizing a  city  council  to  pass  an  or- 
dinance to  "'regulate  and  license"  dogs 
conferred  power  to  pass  an  ordinance 
to  kill  them. 

It  was  held  in  Lynn  v.  State  (1894) 
38  Tex.  Crim.  Rep.  153,  25  S,  W.  779, 
that  an  ordinance  making  it  the  duty 
of  the  city  marshal  and  policemen  to 
shoot  all  dogs  not  muzzled,  found  in 
any  street,  alley,  sidewalk,  or  other 
public  highway  within  the  city  limits, 
was  unconstitutional,  in  that  it  de- 
prived the  owner  of  property  without 
due  process  of  law,  and  violated  a 
provision  of  the  Penal  Code  subject- 
ing to  a  fine  any  person  who  should 
discharge  firearms  on  a  street  This 
conclusion  was  reached  notwithstand- 
ing a  statute  authorizing  cities  to  re* 
strain  and  prohibit  the  running  at 
large  of  dogs  and  to  authorize  their 
destruction  when  at  large  contrary  to 
ordinances.  • 

See  also  the  following  subdivision. 

h.  As  affeeied  hy  propetty  righta  in  dogs. 

Many  of  the  decisions  cited  above 
were  in  jurisdictions  in  which,  doubt- 


less, dogs  are  recognized  by  statute 
as  property.  And,  as  expressly  recog- 
nizing the  proposition  that  the  sum- 
mary destruction  of  dogs  running  at 
large  in  violation  of  an  ordinance  is 
within  the  police  power,  even  though 
dogs  are  property,  see  Litchville  v, 
Hanson  (1910)  19  N.  D.  672,  124  N. 
W.  1119,  Ann.  Cas.  1912D,  876. 

It  was  said  in  Sentell  v.  New  Or^ 
leans  &  C.  R.  Co.  (1896)  166  U.  S.  698, 
41  L.  ed.  1169,  17  Sup.  Gt.  Rep.  693, 
1  Am.  Neg.  Rep.  773,  that,  assuming 
that  dogs  were  property  in  the  full- 
est sense,  they  would  still  be  subject 
to  the  police  power  of  the  state  and 
might  be  destroyed  as  in  the  judg- 
ment of  the  legislature  was  necessary 
for  the  protection  of  its  citizens.  The 
court  stated  that  damage  done  by  dogs 
is  usually  such  as  is  beyond  the  reach 
of  judicial  process,  that  legislation  of 
a  drastic  nature  is  necessary  to  pro- 
tect persons  and  property  from  de- 
struction and  annoyance,  and  that 
such  legislation  is  clearly  within  the 
police  power  of  the  state.  See  this 
case,  under  III.  a,  supra. 

The  validity  of  an  ordinance  requir- 
ing the  payment  of  an  annual  license 
on  dogs,  and  making  it  the  duty  of  the 
marshal  to  seize  and  impound  any  dog 
not  licensed,  and,  after  two  days,  if 
no  person  has  claimed  the  dog  and 
paid  the  license  or  produced  a  license 
showing  previous  payment,  to  destroy 
such  dog,  was  sustained  in  Re  Acker- 
man  (1907)  6  CaL  App.  5,  91  Pac.  429, 
as  against  the  objection  that  the  ordi- 
nance was  unreasonable  in  that  it  pro- 
vided for  the  destruction  of  the  dog 
without  notification  of  the  owner.  It 
was  held  that  the  ordinance  did  not 
unconstitutionally  take  property  with- 
out due  process  of  law,  but  was  a  valid 
exercise  of  the  police  power,  and  that 
this  conclusion  was  not  affected  by 
the  fact  that  in  that  state  under  stat- 
ute a  dog  was  property. 

It  was  said  in  Julienne  v.  Jackson 
(1891)  69  Miss.  34,  30  Am.  St  Rep. 
526,  10  So.  43,  in  sustaining  the  con- 
stitutionality of  an  ordinance  provid- 
ing that  between  certain  dates  all 
dogs  running  at  large  without  a  muz- 
zle and  tag  should  be  destroyed  by  any 
policeman  of  the  city:     "It  is  held 
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with  great  unanimity  by  the  courts 
that  refiTulations  of  the  most  stringent 
character,  and  the  most  summary  pro- 
ceedings for  the  destruction  of  these 
animals  kept  contrary  to  such  regula- 
tions, are  entirely  within  legislative 
power,  and  free  from  constitutional 
objection,  though  the  property  of  the 
owner  is  destroyed  without  notice  or 
hearing  in  the  ^cecution  of  the  law." 

However,  in  at  least  one  case  the 
court  refused  to  sustain  the  validity 
of  an  ordinance  providing  for  the  de- 
struction of  dogs,  the  decision  being 
placed  on  the  ground  that  dogs  were 
declared  by  statute  in  that  state  to  be 
property. 

Thus,  an  ordinance  making  it  un- 
lawful for  dogs  to  run  at  large  in  the 
city  limits,  authorizing  the  street  com- 
missioner or  his  agents  to  impound 
any  dog  found  running  at  large,  and 
providing  that  whenever  any  dogs 
should  be  impounded  notice  should  be 
given  to  the  owner  or  custodian,  if 
known,  and,  if  the  dog  was  not  claimed 
within  three  days,  it  should  be  killed, 
was  held  unconstitutional  in  Rose  v. 
Salem  (1916)  77  Or.  77,  150  Pac.  276, 
as  depriving  the  owner  of  his  prop- 
erty without  due  process  of  law.  The 
court  admitted  that  in  many  of  the 
states  the  courts  had  held  similar  or- 
dinances valid,  but  stated  that  in  all 
cases  of  this  sort  which  had  been 
called  to  its  attention  emphasis  was 
laid  on  the  assumption  that  dogs  were 
property  in  a  limited  or  qualified  sense 
only,  and  were  not  at  common  law  the 
subject  of  larceny;  whereas,  in  that 
state  it  was  larceny  to  steal  a  dog, 
and  dogs  were  expressly  declared  by 
statute  to  be  personal  property. 

A  distinction  between  the  right  to 
destroy  dogs  and  such  other  domestic 
animals  as  horses  and  oxen,  without 
notice  to  the  owner,  is  made  in  Fox  v. 
Mohawk  &  H.  River  Humane  Soc. 
(1901)  165  N.  Y.  517,  51  L.R.A.  681, 
80  Am.  St.  Rep.  767,  59  N.  E.  363.  Al- 
though the  court  held  that  the  sum- 
mary destruction  or  appropriation  of 
a  dog  by  a  humane  society,  without 
notice  to  the  owner,  when  he  had 
failed  to  procure  a  license  for  the  dog 
as  required  by  statute,  did  not  consti- 
tute a  taking  of  his  property  without 


due  process  of  law,  it  stated  that  such 
a  confiscation  without  judicial  process 
would,  in  the  case  of  domestic  animals 
such  as  horses,  oxen,  and  the  like,  even 
though  these  animals  were  trespass- 
ing, be  unconstitutional.  The  court 
stated  that  under  any  circumstances 
there  was  but  a  qualified  property  in 
such  animals  as  dogs,  and  that,  in 
fact,  there  might  be  said  to  be  no 
property  in  them  as  against  the  police 
power  of  the  state. 

In  other  cases  the  nature  of  the 
property  in  dogs  has  been  mentioned 
as  one  of  the  grounds  for  sustaining 
the  validity  of  the  statute  or  ordinance 
providing  for  their  summary  destruc- 
tion.' 

It  was  said  in  McDerment  v.  Taft 
(1910)  83  Vt.  249,  138  Am.  St.  Rep. 
1083,  75  Atl.  276,  that  while  dogs  are 
recognized  by  the  law  as  a  species  of 
property,  they  belong  to  that  class 
of  property  the  keeping  of  which  may 
be  stringently  regulated  by  the  legis- 
lature in  the  exercise  of  its  police  pow- 
er, even  to  the  extent  of  providing  for 
their  destruction,  in  given  circum- 
stances, without  judicial  proceedings 
and  in  a  most  summary  way. 

An  ordinance  requiring  the  owner 
of  a  dog  to  pay  a  tax  and  to  collar  the 
dog,  and  making*  it  the  duty  of  the 
city  marshal  to  kill  every  dog  found 
running  at  large  in  violation  of  the 
ordinance,  the  marshal  to  receive  for 
his  services  $1  for  each  dog  killed, 
was  held  in  Independence  v.  Trouvalle 
(1875)  15  Kan.  70,  not  invalid,  at  least 
not  in  any  such  respect  as  would  ex- 
cuse the  city  from  payment  of  the 
compensation  to  the  marshal  provided 
for  by  the  ordinance.  The  court  said 
that  the  ordinance  could  certainly  not 
be  held  invalid  because  of  the  sacred- 
ness  of  the  property  in  dogs,  that 
property  in  dogs  was  of  such  a  low 
character  that  it  could  hardly  be  con- 
sidered as  property  at  alL  And  on 
this  ground  the  court  distinguished 
the  case  from  that  of  more  valuable 
animals,  such  as  a  cow,  which  must 
be  taken  up  and  impounded  and  no- 
tice given  to  the  owner. 

IV,  Miscellaneous, 

In  Ross  V.  Desha  Levee  Bd.  (1907) 
83  Ark.  176,  21  L.R.A.(N.S.)  699,  119 
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Am.  St.  Rep.  181,  103  S.  W.  880,  it 
was  held  that  a  statute  permitting 
the  BUinmary  killing  of  hogs  found 
running  at  large  on  or  near  public 
levees  did  not  unconstitutionally  de- 


prive the  owner  of  his  property,  where 
prevention  of  the  weakening  of  the 
levees  by  the  rooting  of  hogs  was 
necessary  to  the  public  safety. 

R*  £.  H. 


STATE  OP  WEST  VIRGINIA  EX  REL.  C.  S.  FARMER,  Admr.,  etc.,  of 

Beulah  Westerman,  Deceased, 

v. 

CITIZENS'  TRUST  &  GUARANTY  COMPANY. 

West  Virginia  Supreme  Court  of  Appeals  ^  Oeftober  14,   1919. 

(—  W.  Va.  —   100  S.  E.  685.) 

Executor  and  administrator  —  personal  debt  to  estate  —  liability  of  surety. 

1.  A  debt  due  from  a  personal  representative  to  the  estate  which  he 
represents  is  not  for  all  purposes  to  be  regarded  as  money  on  hand ;  but 
where 'at  the  time  of  his  appointment  and  qualification  such  representative 
was  insolvent  and  unable  to  pay  his  debt,  and  so  continued  throughout  the 
period  of  his  administration,  there  being  no  laches  on  his  part,  such  debt 
is  to  be  treated  as  any  other  debt  owing  to  the  estate,  and  the  surety  on 
his  ofificial  bond  is  not  liable  thereon  for  more  than  could  have  been  en- 
forced against  the  principal  at  any  time  within  such  period. 

iSee  note  an  this  question  beginning  on  page  84.] 

of  his  deceased  wife,  the  chief  assets 
of  whose  estate  she  acquired  by  will 
from  her  deceased  father,  upon  whose 
estate  the  husband  as  executor  of  the 
will  also  administered,  but  without 
bond,  the  will  so  providing,  did  not  in 
his  lifetime  account  for  or  deliver  to 
the  wife,  except  in  part,  the  estate  se 
devised  and  bequeathed  to  her,  and 
died'  leaving  the  residue  unadminis- 
tered,  the  surety  on  his  oflScial  bond  as 
such  administrator,  when  sued  thero- 
on  by  the  administrator  of  the  unad- 
ministered  assets  of  the  wife's  estate, 
may,  to  defeat  recovery,  plead,  rely 
on,  and  show  the  inability  of  the  prin- 
cipal therein  -to  pay  the  same  to  the 
wife's  estate  after  her  death,  because 
of  the  insolvency  of  the  principal  dur- 
ing the  entire  period  covered  by  his 
administration  of  her  estate. 
[See  11  R.  C.  L.  118.] 


—  motion  to  strike  —  effect. 

2.  A  motion  to  strike  out  a  plea  has 
the  same  effect  upon  the  legal  suffi- 
ciency thereof  that  a  demurrer  thereto 
would  have  had. 

[See  21  R.  C.  L.  595.] 

Executor  and  adadnlstrator  —  sure- 
ty —  extent  of  obligation, 

3.  A  surety  on  the  official  bond  of 
an  administrator  or  executor,  where 
there  is  no  statute  or  stipulation  in 
the  bond  to  the  contrary,  obligates 
himself  only  to  account  for  losses  oc- 
casioned by  the  failure  of  the  fidu- 
ciary to  use  due  diligence  in  pursuing 
and  coUectiilg  claims  owing  to  the  es- 
tate, and  to  make  proper  application 
of  the  assets  that  come  into  his  hands. 

[See  11  R.  C.  L.  303  et  seq.] 

—  debt  due  as  former  administrator. 

4.  Where  the  principal  in  a  bond 
given  by  a  husband. as  administrator 

Headnotes  by  Lynch,  J. 


Ceetification  by  the  Circuit  Court  for  Wood  County  to  the  Supreme 
Court  of  Appeals  of  a  ruling  denying  plaintiff's  motion  to  strike  defend- 
ant's special  plea  from  the  file,  in  an  action  brought  to  enforce  its  liability 
as  surety  on  an  administrator's  bond.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  A.  C.  Chapaian  for  plaintiff. 
MesArs.  Kreps,  Russell,  A  Hitcshew, 

for  defendant: 

The  sureties  are  liable  for  a  debt  of 
their  principal  only  under  circum- 
stances that  would  render  them  liable 
for  a  debt  due  by  a  third  person. 

United  Brethren  First  Church  v. 
Akin,  2  Ann.  Cas.  855,  note;  11  R.  C.  L. 
118;  Sanders  v.  Dodge,  140  Mich.  236, 
112  Ant  St.  Rep.  399,  103  N.  W.  597. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  as  administrator  de 
bonis  non  of  the  estate  of  Beulah 
Westerman,  daughter  of  W.  S. 
Wiley,  deceased,  and  wife  of  C.  G. 
Westerman,  deceased,  who  qualified 
and  became  the  administrator  of  the 
estate  devised  and  bequeathed  to  her 
by  the  will  of  her  father,  brought 
against  Citizens'  Trust  &  Guaranty 
Company,  surety  on  Westerman's 
bond  as  administrator,  this  action  of 
debt  on  the  bond  to  recover  assets 
belonging  to  her  estate  in  the  hands 
of  Westerman,  unadministered,  at 
the  date  of  his  death;  and  to  defeat 
recovery  thereon  defendant,  in  ad- 
dition to  nil  debet,  conditions  per- 
formed, and  conditions  not  broken, 
pleaded  specially  the  insolvency  of 
Westerman  from  the  time  he  quali- 
fied as  such  administrator  to  the 
date  of  his  death.  This  plea  the 
court  refused  to  strike  from  the  file 
on  plaintiff's  motion,  but  did  certify 
its  ruling  thereon  to  this  coutt  to 
test  the  correctness  thereof,  thus 
presenting  the  single  question 
whether,  because  of  such  insolvency, 
any  liability  on  the  bond  attached  to 
the  defendant  as  surety  therein. 

The  decisions  of  this  state  furnish 
no  precedent  or  criterion  to  guide  us 
in  reaching  a  proper  conclusion  up- 
on this  proposition.  What  is  not 
less  embarrassing,  we  meet  at  the 
outset  a  contrariety  of  judicial  opin- 
ion wherever  the  question  has  been 
discussed.  The  facts  may  be  gath- 
ered from  the  opinion  in  Morris  v. 
Westerman,  79  W.  Va,  502,  8  A.L.R. 
1237,  92  S.  E.  667,  which,  so  far  as 
they  are  now  important,  are  these : 
C.  G.  Westerman  qualified  as  exec- 
utor of  the  will  of  W.  S.  Wiley  about 
January  22,  1903,  in  Wetzel  county. 


but  without  bond;  the  will 
ically  dispensing  with  the  indem- 
nity. Beulah  Wiley  took  under  the 
will  the  greater  part  of  the  valuable 
estate  of  her  father,  only  part  of 
which  came  into  her  hands,  either 
through  her  husband  or  from  any 
other  source,  at  any  time  while  her 
husband  had  charge  of  her  father's 
estate.  Subsequently  Mrs.  Wester- 
man died,  and  her  husband  became 
administrator  of  her  estate,  and 
gave  the  bond  on  which  this  action 
is  brought  to  enable  him  to  qualify 
as  such,  and  who  did  so  qualify  and 
did  administer  upon  her  estate  un- 
til the  date  of  his  death,  whereupon 
plaintiff  became  the  administrator 
of  the  unadministered  assets,  and 
brought  this  action  to  recover  from 
the  surety  on  Westerman's  official 
bond  that  portion  of  her  father's 
estate  which  her  husband,  first  as 
bis  executor  and  then  as  her  ad- 
ministrator, had  failed  to  turn  over 
to  her,  or,  after  her  death,  to  her 
estate. 

The  condition  of  the  administra- 
tion bond  involved  here  is  that  the 
principal,  "C.  G.  Westerman,  ad- 
ministrator of  the  estate  of  Beulah 
[or  Mrs.  C.  G.]  Westerman,  de- 
ceased, shall  faithfully  pay  the  rents 
and  profits  or  proceeds  of  said  es- 
tate which  may  lawfully  come  into 
his  hands,  or  to  the  hands  of  any 
person  for  him,  to  such  person  or 
persons  as  are  entitled  thereto,  and 
shall  in  all  other  things  well  and 
-truly  discharge  his  duties  as  such 
Administrator." 

The  special  plea  filed  by  defend- 
ant sets  up  by  way  of  defense  the 
following :  **That  C.  G.  Westerman 
was,  at  the  time  he  was  appointed 
and  qualified  as  administrator  of 
the  estate  of  Beulah  Westerman, 
deceased,  insolvent,  and  .  .  . 
continued  to  be  insolvent  during 
the  entire  period  that  he  was  ad- 
ministrator, ...  to  wit,  up  until 
the  date  of  his  death,  .  .  .  and 
that  at  no  time  during  the  said 
period  .  .  .  could  the  said  debt 
decreed  [in  Morris  v.  Westerman] 
as  owing  from  the  estate  of  C.  G. 
Westerman,  deceased,  to  the  said  C. 
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S.  Fanner,  administrator  d.  b.  n.  of 
the  estate  of  Beulah  Westerman,  de* 
ceased,  have  been  collected  from  the 
said  C.  G.  Westerman,  and  that  at 
no  time  during  the  aforesaid  period 
.  .  .  could  a  greater  amount  have 
been  collected  from  G.  G.  Wester- 
man  upon  the  aforesaid  debt  than 
was  actually  recovered  and  received 
.  .  .  from  and  out  of  the  estate  of 
C.  G.  Westerman,  deceased." 

Whether  Westerman  in  fact  was 
or  was  not  insolvent  -when  his  wife 
died»  or  when  he  died,  or  in  the 
meantime,  is  immaterial,  so  far  as 
this  di&!USsion  is  concerned.  For 
that  purpose  the  facts  set  up  in  the 
plea  are  taken  as  true,  for  a  motion 
to  strike  has,  we  think,  the  same  ef- 
fect upon  the  question  of  the  suf- 

pie«di.s-  ficiency  of  a  plead- 

motioB  to  ntrike  iug  as  a  demurrcr 
.-effect.  thereto  would  have 

had.  Besides,  like  every  other  ma- 
terial fact  alleged  by  a  pleading, 
Westerman's  insolvency  as  set  up 
in  the  special  plea  is  a  fact  to  be 
proved  by  him  who  relies  on  it  by 
way  of  defense — ^in  this  instance, 
the  surety  in  the  fidelity  bond.  We 
are  dealing  now  only  with  the  right 
of  the  defendant  to  plead  ami  rely 
on  insolvency  to  exonerate  itself 
from  the  liability  sought  to  be  en- 
forced against  it,  and,  if  it  can,  to 
sustain  the  plea  by  necessary  proof, 
the  burden  of  which  rests  upon  it. 

The  single  question  presented  is 
whether  the  allegation  of  the  insolv- 
ency of  the  administrator  during  the 
time  covered  by  his  administration, 
and  his  consequential  inability  at 
any  time  during  the  administration 
to  collect  the  debt  owed  by  him  to 
the  estate  of  his  wife,  constitutes  a 
vaUd  defense  to  the  action  institut- 
ed against  the  surety  on  his  official 
bond.  As  already  indicated,  in- 
stead of  there  being  a  general  con- 
currence, there  is  a  marked  lack  of 
harmony  among  the  judicial  deci- 
sions upon  the  question.  This  con- 
f  uaion  is  largely  due  to  the  diversity 
of  authority  at  the  common  law  as 
to  the  manner  of  treating  a  debt 
owed  by  a  personal  representative 
to  his  decedent  at  the  time  of  his 
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appointment.  Many  courts  by  a 
le^  fiction  treat  such  debt  as  im- 
mediately liquidated  and  as  consti- 
tuting assets  in  the  hands  of  the 
representative  from  the  moment  of 
his  qualification,  upon  the  theory 
that,  as  the  personal  representative 
cannot  demand  or  receive  payment 
of  himself,  or  sue  himself,  and  since 
he  is  bound  to  account  for  his  own 
debt  as  for  all  other  debts,  the  law 
presumes  that  he  has  done  what  he 
is  legally  bound  to  do,  and  therefore 
charges  him  with  the  amount  as  a 
debt  paid. 

What  is  generally  known  as  the 
''Massachusetts  rule'',  upon  the  sub- 
ject seems  to  have  been  announced 
as  early  as  1814  in  Stevens  v.  Gay- 
lord,  11  Mass.  256,  and  since  fol- 
lowed, not  only  in  that  state,  but  in 
many  others,  and  in  substance  and 
effect,  as  stated  at  pages  268,  269, 
is:  ''As  soon  as  the  debtor  is  ap- 
pointed administrator,  if  he  ac- 
knowledges the  debt^  he  has  actually 
received  so  much  money,  and  is  an- 
swerable for  it.  This  is  the  result 
with  respect  to  an  executor,  and  the 
same  reason  applies  to  an  adminis- 
trator, as  the  same  hand  is  to  re- 
ceive and  pay,  and  there  is  no  cere- 
mony to  be  performed  in  paying  the 
debt,  and  no  mode  of  doing  it,  but  by 
considering  the  money  to  be  now  in 
the  hands  of  the  party  in  his  char- 
acter of  administrator.  .  .  .  The 
consequence  is  that  he  and  his  sure- 
ties in  the  administration  bond  are 
liable  for  the  amount  of  such  a  debt, 
in  like  manner  as  if  he  had  received 
it  from  any  other  debtor  of  the  de- 
ceased." 

The  rule  was  further  extended  in 
Leland  V.  Felton,  1  Allen,  631,  to  ap- 
ply to  debts  due  to  the  estate  of  a  tes- 
tator from  the  executor  named  in  his 
will,  though  the  latter  was  insolvent 
at  the  time  he  accepted  the  trust, 
and  although  he  had  never  charged 
the  debts  in  his  account,  and  an  ac- 
count had  been  allowed  in  which 
they  were  not  included,  but  were 
mentioned  as  notes  which  it  had 
been  impossible  to  collect,  and 
though  he  had  resigned  his  trust, 
and  an  administrator  de  bonis  non 
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had  been  appointed  in  his  place. 
The  latter  case  of  Basaett  v.  Fidelity 
&  D.  Co.  184  Mass.  210, 100  Am.  St. 
Rep.  552,  68  N.  E.  205,  adheres  to 
the  same  rule,  and  holds  that  the 
surety  on  an  executor's  bond  is 
liable  for  the  full  amount  due  the 
testator  from  an  insolvent  firm  of 
which  the  executor  was  a  member, 
although  the  firm  and  the  executor 
were  insolvent  at  the  time  the  latter 
assumed  the  trust.  The  reasoning 
relating  to  this  conclusion  is  that 
an  executor  or  administrator  is  ap- 
pointed for  the  sole  purpose  of  en- 
forcing, in  behalf  of  those  interested 
in  the  estate,  the  rights  of  the  estate 
against  others.  'Tor  that  reason," 
says  the  court,  "on  broad  principles 
of  policy  it  was  laid  down  by  the 
conmion  law  of  England  that  he 
must  yield  all  controversy  as  to  the 
debt  due  from  himself,  and  treat  it 
as  an  asset  of  the  estate,"  since  ''no 
one  is  bound  to  accept  the  office, 
and,  if  he  elects  to  do  so,  he  thereby 
tacitly  assents  to  this  condition." 
The  Massachusetts  court  has  recog- 
nized no  distinction  in  the  applica- 
tion of  this  doctrine  to  assignees  in 
insolvency  cases  (Benchley  v. 
Chapin,  10  Cush.  173) ,  to  guardians 
(Mattoon  v.  Cowing,  13  Gray,  387), 
and  to  receivers  in  insolvency  cases 
(Com.  V.  Gould,  118  Mass.  300). 

The  supreme  court  of  Oregon  in- 
dorses the  same  doctrine  in  United 
Brethren  First  Church  v.  Akin,  45 
Or.  247,  66  L.R.A.  654,  77  Pac.  748, 
2  Ann.  Cas.  353,  and  holds  the  sure- 
ties on  the  bond  of  an  executor 
liable  for  the  amount  of  his  person- 
al debt  to  the  estate,  though  they 
executed  the  bond  without  any 
knowledge  of  indebtedness  by  the 
executor  to  the  decedent,  or  of  the 
executor's  insolvency  and  inability 
to  pay  the  debt.  This  holding,  how- 
ever, seems  to  be  warranted  by  a 
statute  of  that  state,  as  it  is  perhaps 
by  statutes  of  other  states,  providing 
that  an  executor  of  an  estate  shall 
be  liable  for  any  claim  of  the  testa- 
tor against  him,  "as  for  so  much 
money  in  his  hands." 

The  attempt  to  compel  the  sure- 
ties, of  an  executor  or  administrator, 


the  rule  being  the  same  in  each  case, 
to  pay  a  debt  due  from  him  to  the 
estate  administered,  when,  had  an- 
other person  not  so  indebted  been 
appointed  as  such,  he  could  not  pos- 
sibly have  collected  it  because  of  the 
continued  insolv«:icy  of  the  debtor, 
cerCainly  may  frequently  be  fraught 
with  serious  ccmsequences,  and  for 
that,  reason  ought  not  to  be  sanc- 
tioned without  due  consideration, 
especially  when  no  warrant  can  be 
found  therefor  other  than  the  legal 
fiction  that  such  a  debt  is  to  be 
treated  as  so  much  cash  bdonging 
to  the  estate  at  the  time  of  the  ap- 
pointment— a  fiction  adopted  and 
approved,  it  is  said,  merely  for  the 
purpose  of  justice  and  convenience. 
But  if  such  were  the  purposes,  its 
application  ought  not  to  be  extended 
to  cases  where  gross  injustice  will 
result.  The  rule  necessarily  must 
be  based  upon  a  presumption  that 
all  men  are  solvent  and  able  to  pay 
their  obligations;  but  since  that 
presumption  is  obviously  not  true  in 
fact,  to  enforce  the  rule  under  all 
circumstances  may  work  great  hard- 
ship. When  applied  to  a  case  where 
the  personal  representative  was  in- 
solvent at  the  time  of  his  appoint- 
ment, and  so  continued  until  his 
death  or  discharge,  a  peculiar  in- 
justice might  be  caused  by  placing 
him  in  such  a  position  that  he  might 
be  charged  with  contempt  or  em- 
bezzlement for  failure  to  pay  over 
moneys  with  which  he  is  charged, 
but  which  he  has  never  received, 
since  he  was  not  able  to  pay,  or  by 
charging  his  sureties  with  liability 
beyond  the  faithful  discharge  of  the 
duties  of  such  personal  representa- 
tive, and  in  effect  making  them 
guarantors  of  such  debts  due  the  es- 
tate instead  of  sureties.  Despite 
these  evident  hardships,  there  are 
some  states  which  enforce  the  strict 
rule  of  liability  against  the  repre- 
sentative and  his  sureties,  irrespec- 
tive of  his  continued  insolvency  and 
inability  to  pay.  Bassett  v.  Fidelity 
&  D.  Co.  supra;  United  Brethren 
First  Church  v.  Akin,  supra; 
Wright  V.  Lang,  66  Ala.  389 ;  Arnold 
V.  Arnold,  124  Ala.  550,  82  Am.  St. 
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Rep.  199,  27  So.  466 ;  Judge  of  Pro- 
bate V.  Sulloway,  68  N.  H.  511,  49 
LuR.A.  847,  78  Am.  St.  Rep.  619,  44 
Atl.  720;  McGaughey  v.  Jacoby,  64 
Ohio  St.  487,  44  N.  E.  231 ;  James 
V.  West,  67  Ohio  St.  28,  65  N.  E. 
156;  2  Woemer,  Administration, 
2d  ed.  §  811 ;  11  R.  C.  L.  118;  notes 
in  2  Ann.  Gas.  355 ;  and  112  Am.  St. 
Rep.  409. 

But  the  better  rule,  as  it  seems  to 
us,  is  that  followed  by  the  majority 
of  courts,  which,  while  treating  the 
liability  as  money  on  hand  for  ad- 
ministration purposes,  properly  con- 
sider^, do  not  so  deem  or  treat  it 
for  all  purposes,  but  place  the  duty 
of  the  fiduciary  toward  his  own 
debt  to  the  estate  upon  the  same 
level  as    other  debts  due  thereto. 

Such  rule  does  not 
Stailt^rratMw     make  of  the  surety 

^*  a  guarantor  of  the 
payment  of  the  debt 
owed  by  the  personal  representa- 
tive, the  collection  of  which,  had  it 
been  owed  by  any  other,  would  have 
been  excused  upon  proof  of  the  con- 
tinued insolvency  of  such  debtor. 
Thus,  as  remarked  by  the  supreme 
court  of  Vermont  in  Lyon  v.  Osgood, 
68  Vt,  707,  715,  7  Atl.  8 :  "The  ex- 
tension of  the  legal  fiction  of  pay- 
ment, so  as  to  make  the  surety 
liable  for  the  executor's  debt  beyond 
his  means  to  pay,  when  not  guilty  of 
laches^  would  often  work  great  in- 
justice to  the  surety.  The  surety 
ought  not'  to  be  required  to  con- 
tribute from  his  own  funds  to  make 
up  an  estate  for  the  deceased,  which 
he,  in  fact,  was  not  possessed  of  at 
the  time  of  his  death.  ...  In  the 
absence  of  laches,  we  think  the 
surety  is  liable  upon  his  bond  for 
the  executor's  debt  only  to  the  ex- 
tent of  the  executor's  ability  to 
pay  it.'' 

Barker  v.  Irick,  10  N.  J.  Eq.  269, 
restates  the  same  proposition.  The 
supreme  court  of  Kentucky  in 
Buckel  V.  Smith,  26  Ky.  L.  Rep. 
991,  82  S.  W.  1001,  puts  the  debt  of 
an  administrator  or  executor  on  the 
same  footing  as  a  debt  owed  to  the 
estate  by  any  other  person.  Besides 
the  fiction  already  referred  to,  there 
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is  apparent  no  solid  foundation  on 
which  to  base  a  difference  between 
the  two  liabilities.  The  sureties, 
where  there  is  no  statute  to  the  con- 
trary, such  as  necessarily  would 
operate  as  notice  to  them,  obligate 
themselves  only  to  account  for 
losses  occasioned  by  the  failure  of 
the  fiduciary  to  use  due  diligence  in 
pursuing  and  collecting  claims 
owing  to  the  estate,  and  to  make 
proper  application  ^  ^^^^^^^  ^^^^ 
of  the  assets  that  to  estate- 
come  into  his  hands.  1*„*V/^*^  ""* 
But  where  he  was 
always  insolvent,  and  for  that  rea- 
son wholly  unable  to  pay  a  debt 
owed  by  him  to  the  estate,  upon 
what  theory  of  justice,  propriety, 
public  policy,  or  lawful  right,  other 
than  the  mere  fiction  referred  to, 
can  the  sureties  be  compelled  to  re- 
spond for  such  unavoidable  failure  ? 
The  bond  executed  by  deceased 
and  his  surety  does  not  purport  to 
impose  absolute  liability.  Its  con- 
dition is  (1)  that  the  principal  shall 
faithfully  pay  the  rent  and  profits  or 
proceeds  of  the  estate  which  may 
lawfully  come  into  his  hands,  or  to 
the  hands  of  any  person  for  him,  to 
such  person  or  persons  as  are  en- 
titled thereto;  and  (2)  shall  in  all 
other  things  well  and  truly  dis- 
charge his  duties  as  such  adminis- 
trator. With  respect  to  debts  other 
than  his  own,  the  personal  repre- 
sentative is  chargeable  only  with 
the  faithful  discharge  of  his  duty  to 
make  a  prompt  and  efficient  attempt 
to  collect  them,  and  when  such  col- 
lection is  rendered  impossible  by 
the  insolvency  of  the  debtor,  his 
surety  is  not  responsible  therefor. 
Debts  owed  by  the  representative 
should  be  treated  in  the  same  man- 
ner, and  when  at  the  time  of  his 
appointment,  and  continuing  until 
his  discharge  or  death,  he  was  in- 
solvent and  unable  to  collect  such 
debt  from  himself,  his  surety 
should  not  be  responsible  for  that 
whibh  no  diligence  could  have  pre- 
vented. Such  is  the  rule  followed  in 
the  great  majority  of  states.  Re 
Walker,  125  Gal.  242,  78  Am.  St. 
Rep.  40,  57  Pac.  991;  Sanchez  v. 
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Forster,  133  Cal.  614,  65  Pac.  1077 ; 
State  ex  rel.  McClamrock  v.  Greg- 
ory, 119  Ind.  503,  22  N.  E.  1; 
Bucket  V.  Smith,  26  Ky.  L.  Rep. 
991,  82  S.  W.  1001;  Sanders  v. 
Dodge,  140  Mich.  236,  112  Am.  St. 
Rep.  399,  103  N.  W.  597 ;  McCarty 
V.  Frazer,  62  Mo.  263;  Howell  v. 
Anderson,  66  Neb.  575,  61  L.R.A. 
313,  92  N.  W.  760;  Harker  v.  Irick, 
10  N.  J.  Eq.  269 ;  Baucus  v.  Barr,  45 
Hun,  582,  affirmed  in  107  N.  Y.  624, 
13  N.  E.  939 ;  Re  Piper,  15  Pa.  533 ; 
Rader  v.  Yeargin,  85  Tenn.  486,  3 
S.  W.  178;  Lyon  v.  Osgood,  58  Vt. 
707,  7  Atl.  5 ;  2  Woemer,  Adminis- 
tration, 2d  ed.  §  311 ;  11  R.  C.  L. 
118;  notes  in  2  Ann.  Gas.  355  and 
112  Am.  St.  Rep.  409.  See  also 
Wachsmuth  v.  Penn  Mut.  L.  Ins.  Co. 
241  III.  409,  26  L.R.A.(N.S.)  411, 
132  Am.  St.  Rep.  226,  89  N.  E.  787. 
Of  course,  if  the  personal  repre- 


sentative was  solvent  when  he  as- 
sumed the  duties  of  his  office,  and 
later  became  insolvent  and  unable  to 
pay  his  debt,  or  if  he  was  insolvent 
at  first,  but  later  became  solvent, 
the  surety  might  well  be  liable  for  a 
default  under  such  circumstances, 
as  many  cases  hold,  though,  accord- 
ing to  the  averments  of  the  special 
plea,  such  question  is  not  now  pre- 
sented*.   The    aver-  __j  ..^  ^ 

wuvwu.       ***^     ••»***      —debt  dne  as 
mentS   of  that   plea,    former   admlnln* 

if  proved  upon  the  *■**•'' 
trial  of  the  case,  will  constitute  a 
bar  to  the  action.  No  other  ques- 
tions are  properly  presented  in  the 
record  for  our  consideration  at  this 
time. 

Our  order,  therefore,  will  affirm 
the  ruling  upon  the  motion  to  strike 
out  the  special  plea,  and  direct  the 
certification  of  our  decision  to  the 
Circuit  Court  of  Wood  County. 
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Bond  of  executor  or  adminittralor  as  covering  debt  due  from  principal  to 

decedent. 


I.  Introductory,  84. 
II.  Majority  rule: 

a.  Rule  stated,  84. 
'  b.  Application  of  rule: 

1.  Bond  of  administrator,  86. 

2.  Bond  of  executor,  90. 

J.  Intrttdtictory, 

In  considering  herein  the  question. 
whether  the  bond  of  an  executor  or 
administrator  covers  a  debt  due  from 
the  principal  to  the  decedent,  the  nur 
merous  cases  involving  the  nature  and 
extent  of  the  personal  liability  of  a 
representative  as  a  debtor  of  the  es- 
tate have  been  included  only  in  so  far 
as  they  appertain  to  the  liability  of 
the  sureties  on  the  representative's 
bond. 

Two  opposing  doctrines  seem  to  ex- 
ist in  the  American  jurisdictions  rel- 
ative to  the  bond  of  a  representative 
as  covering  a  debt  owed  by  him  to  the 
decedent.  The  minority  rule, — the  so- 
called  ''Massachusetts  rule," — is  based 
apparently  on  a  legal  fiction,  and, 
although  it  has  some  following,  it  has 
been  severely  criticized  as  being  too 


III.  Minority  rule: 

a.  Rule  stated,  92. 

b.  Application  of  rule: 

1.  Bond  of  administrator,  94. 

2.  Bond  of  executor,  95. 

IV.  Rule  in  California,  96. 

harsh  and  impractical  in  its  applica- 
tion. 

//.  Majority  rule, 
a.  Rute  ttUUeil. 

The  more  favored  rule  in  America 
seems  to  be  that  the  bond  of  an  admin- 
istrator or  executor  covers  a  personal 
debt  owed  by  the  principal  to  the  de- 
cedent only  to  the  extent  that  it  binds 
him  to  a  faithful  performance  of  his 
duties  as  administrator;  that  is,  he 
must  exercise  due  diligence  and  hon- 
esty in  the  collection  of  debts,  includ- 
ing a  debt  owed  by  himself,  and  the 
sureties  are  liable  for  his  failure  to 
do  so.  But  where  it  appears  that  the 
debtor-representative  is  unable  to  pay, 
the  debt  becomes  uncollectable,  and 
the  sureties  on  the  bond  are  not  li- 
jible  therefor. 
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United  States.— See  Wilson  v.  Rose 
fl828)  8  Granch,  C.  C.  371,  Fed.  Cas. 
No.  17,831. 

Connecticut — Davenport  v.  Rich- 
ards ( 1844)  16  Conn.  310. 

lUinoia. — ^Rahe  v.  Jobusch  (1915) 
197  111.  App.  200.  See  also  Wachs- 
muth  V.  Penn  Mut.  L.  Ins.  Co.  (1909) 
241  111.  409,  26  L.R.A.(N.S.)  411,  182 
Am.  St  Rep.  226,  89  N.  E.  787. 

Indiana.— State  ex  rel.  McClamrock 
V.  GrejTory  (1889)  119  Ind.  503,  22  N. 
E.  1. 

Iowa. — McEwen  v.  Fletcher  (1914) 
164  Iowa,  517,  146  N.  W.  1,  Ann.  Cas. 
1916D,  631. 

KentnclEy.  —  Hickman  v.  Kamp 
(1867)  3  Bush,  205;  Costifiran  v.  Kraus 
(1914)  158  Ky.  818,  166  S.  W.  755, 
Ann.  CtLB.  1915D,  115;  Buckel  v.  Smith 

(1904)  26  Ky.  L.  Rep.  991,  82  S.  W. 
1001.  Compare  Kirby  v.  Moore  (1907) 
80  Ky.  L.  Rep.  1022,  99  S.  W.  1156. 

Maryland. — Kealhofer  v.  Emmert 
(1894)  79  Md.  248,  29  Atl.  68;  Lin- 
thicum  V.  Polk  (1901)  93  Md.  84,  48 
Atl.  842.  Compare  Lambrecht  v.  State 
(1881)  57  Md.  240. 

Michigan.  —  Sanders      v.      Dodge 

(1905)  140  Mich.  236,  112  Am.  St.  Rep. 
399,  103  N.  W.  597. 

Miaaonri. — Scott  v.  Governor  (1826) 
1  Mo.  686;  McCarty  v.  Frazer  (1876) 
62  Mo.  263;  Young  v.  Thrasher  (1892) 
48  Mo.  App.  327;  Wilson  v.  Ruthrauff 
(1900)  82  Mo.  App.  435;  State  ex  rel. 
Welch  V.  Morrison  (1912)  244  Mo.  193, 
143  S.  W.  707. 

Nebraska.  —  Howell  v.  Anderson 
(1902)  66  Neb.  575,  61  L.R.A.  313,  92 
N.  W.  760. 

New  Jersey.  —  Harker  v.  Irick 
(1854)  10  N.  J.  Eq.  269;  Ordinary  ▼• 
Kershaw  (1861)  14  N.  J.  Eq.  528; 
Terhune  v.  Oldis  (1888)  44  N.  J.  Eq. 
146, 14  Atl.  638. 

New  Yoik. — Grottsberger  v.  Smith 
(1856)  5  Duer,  566,  afiSrmed  in  (1859) 
19  N.  Y.  150;  Baucus  v.  Barr  (1887) 
45  Hun,  582,  affirmed  in  (1887)  107 
N.  Y.  624,  13  N.  E.  939;  Keegan  v. 
Smith  (1901)  60  App.  Div.  168,  70  N. 
Y.  Supp.  260,  affirmed  in  (1902)  172 
N.  Y.  624,  65  N.  E.  1118;  Re  David 
(1904)  44  Misc.  837,  89  N.  Y.  Supp. 
927.  See  also  Baucus  v.  Stover  (1882) 
89  N.  Y.  1. 


North  Carolina. — Gay  v.  Grant 
(1888)  101  N.  C.  206,  8  S.  E.  99,  106. 

Pennsylvania. — Garber  v.  Com. 
(1847)  7  Pa.  265;  Re  Piper  (1850)  15 
Pa.  533;  Bard's  Estate  (1903)  13  Pa. 
Dist.  R.  552. 

Tennessee. — Spurlock  v.  Earles 
(1874)  8  Baxt.  437;  Rader  v.  Yeagin 
(1887)  85  Tenn.  486,  3  S.  W.  178. 

Vermont. — Lyon  v.  Osgood  (1886) 
58  Vt.  707,  7  Atl.  5.  Distinguish  Pro- 
bate Ct.  V.  Merriam  (1836)  8  Vt.  234. 

West  Virginia. — See  the  reported 
case  (State  rx  rel.  Farmer  v.  Cit- 
izen's Trust  &  6.  Co.  ante,  79). 

Thus»  it  was  said  in  Harker  v.  Irick 
(1854)  10  N.  J.  Eq.  269:  "If  a  person 
becomes  surety  for  one  as  administra- 
tor, who  at  the  time  is  a  debtor  to  the 
estate  and  is  insolvent,  and  is  never 
able  to  discharge  such  indebtedness, 
such  surety  is  not  bound  for  such  a 
delinquency  of  his  principal.  He  is 
only  bound  for  the  faithful  perform- 
ance of  his  duties  as  administrator. 
It  could  be  no  breach  of  trust  or  de- 
linquency in  duty  for  the  administra- 
tor not  to  do  what  is  beyond  his  power 
and  control  to  perform.  If,  under 
such  circumstances,  the  administrator 
should,  in  the  settlement  of  his  ac- 
counts with  the  court,  charge  himself 
with  the  debt,  and  the  accounts  should 
be  passed  in  such  a  shape  as  to  bind 
the  surety  for  the  debt,  the  surety 
would  be  relieved,  upon  application  to 
the  proper  tribunal,  from  such  respon- 
sibility. It  would  be  a  fraud  upon 
the  surety  to  exact  the  debt  from  him, 
whether  the  administrator  did  or  did 
not,  by  his  mode  of  accounting,  con- 
template a  fraud.  But  if  at  the  time 
the  surety  assumes  his  responsibility 
the  administrator  owes  the  estate,  and 
is  solvent  and  able  to  pay,  the  amount 
of  the  debt  will  be  considered,  in  law 
and  equity,  as  so  much  money  in  hia 
hands  as  administrator  at  the  time; 
and  consequently  the  surety  will  be 
responsible  for  it.  It  is  the  duty  of 
the  administrator  to  collect  the  debts 
of  the  estate  without  delay;  and  cer- 
tainly any  delay  which  places  the  debt 
he  himself  owes  the  estate  in  jeopardy, 
and  results  in  its  loss,  is  a  gross  vi- 
olation of  his  duty  as  administrator." 

Criticizing  the  so-called  Massachu- 


86 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R, 


setts  rule,  the  court,  in  Howell  v. 
Anderson  (1902)  66  Neb.  575,  61 
L.R. A.  313,  92  N.  W.  760,  said :  "The 
Massachusetts  rule,  as  we  will  call  it 
for  convenience,  is  based  on  a  legal 
fiction  and  the  presumption  that  all 
men  are  solvent  and  able  to  pay  their 
obligations.  It  was  but  a  short  cut 
to  say  that  one  who  was  an  admin- 
istrator could  not  sue  himself,  there- 
fore he  would  be  required  to  account 
to  the  estate  for  his  individual  debt  as 
so  much  cash.  It  was  an  easy  way  of 
solving  a  difficult  problem,  and  one 
which  we  fully  approve  of,  where  the 
fact  of  insolvency  is  not  satisfactorily 
made  to  appear.  In  case  the  admin- 
istrator was  solvent  at  the  time  of  his 
appointment,  or  any  time  during  the 
administration  of  his  office,  and  before 
his  final  settlement  and  discharge,  he 
should  be  required  to  pay  over  in 
cash  the  amount  of  his  antecedent 
debt.  In  such  a  case  the  rule  con- 
tended for  by  plaintiff  is  a  salutary 
one.  It  results  in  no  hardship  to  any- 
one, and  for  that  reason  should  be 
invoked  and  enforced.  But  it  seems  to 
us  that  this  rule  should  have  no  ap- 
plication where  it  is  made  to  appear 
that  the  administrator  was  wholly  in- 
solvent when  appointed,  while  acting, 
and  at  the  time  of  settlement.  The 
defendant  in  this  case  filed  his  report 
in  response  to  the  citation  and  brought 
his  individual  note  into  court,  together 
with  the  other  uncollectable  claims 
due  the  estate,  and  turned  them  all 
over  to  the  county  judge.  As  the  es- 
tate had  not  been  fully  administered,  it 
was  the  duty  of  the  county  judge  to 
appoint  an  administrator  de  bonis  non, 
into  whose  hands  the  administrator's 
note,  as  well  as  the  others  uncollect- 
ed and  uncontroverted,  would  go.  The 
result  to  the  estate  would  have  been 
the  same  had  another  person  than  the 
defendant  been  appointed  administra- 
tor. The  estate  has  in  no  wise 
suffered  by  any  act  of  his,  subsequent 
to  his  appointment.  It  appears  be- 
yond question  that  at  the  time  the  de- 
fendant was  appointed  administrator 
of  Howell's  estate,  he  was  wholly  in- 
solvent; that  he  remained  in  such  in«- 
solvent  condition  during  the  entire 
time  that  he  served  as  such  adminis- 


trator, and  was  insolvent  at  the  time 
of  his  resignation  and  proposed  settle- 
ment; that  by  reason  of  his  condition 
it  was  at  all  times  impossible  for  him 
to  pay  the  antecedent  debt  he  owed  to 
the  estate." 

See  also  Wachsmuth  v.  Penn  Mat. 
L.  Ins.  Co.  (1909)  241  IlL  409,  26 
L.R.A.(N.S.)  411,  132  Am.  St  Rep. 
226,  89  N.  E.  787,  wherein  the  court 
said,  by  way  of  dictum:  ''So  far  as 
we  are  advised,  this  question  has 
never  been  passed  on  by  this  court. 
It  seems  to  us  that  the  rule  laid  down 
in  Massachusetts  is  liable  to  work  a 
great  hardship  upon  administrators 
and  the  sureties  upon  their  bonds.  To 
compel  sureties  on  administrators' 
bonds  to  augment  the  estate  of  the 
deceased  by  requiring  them  to  pay  a 
debt  which  an  insolvent  administrator 
happens  to  owe  the  estate  is  imposing 
upon  them  a  burden  not  contemplated, 
and  in  many  cases  a  great  hardship. 
Leaving  out  of  view  the  rights  of  the 
sureties,  it  would  seem  equally  shock* 
ing  to  our  sense  of  justice  to  proceed 
against  an  admini4itrator  personally 
for  a  failure  to  pay  over  money  which 
he,  in  fact,  did  not  have,  and  which 
he  had  no  means  of  procuring.  Where, 
however,  the  administrator  is  solvent, 
no  such  hardship  can  be  imposed  up- 
on either  the  sureties  or  the  adminis* 
trator.  The  rule  thus  applied  will 
accomplish  the  desired  end  in  most 
cases,  and  avoid  the  harsh  conse- 
quences that  would  occasionally  re- 
sult from  the  application  of  the  un- 
restricted Massachusetts  rule." 

6.  Application   of  rule, 
1.  Bon4^  of  administrator. 

In  State  ex  rel.  McGlamrock  v. 
Gregory  (1889)  119  Ind.  503,  22  N.  E. 
1,  an  action  upon  an  administrator's 
bond,  it  appeared  that  fiie  adminis- 
trator at  the  time  of  his  appointment 
owed  certain  sums  of  money  to  the 
decedent,  which  he  failed  to  account 
for  upon  the  settlement  of  the  estate. 
The  court  held,  relative  to  the  ques- 
tion of  the  liability  of  the  sureties 
upon  the  bond,  that  the  debt  of  the 
administrator  was  to  be  accounted 
for  the  same  as  the  other  debts,  and 
the  proper  performance  of  this  duly 


ANNO.— EXECUTOR  AND  ADMINISTRATOR— BOND— DEBT.        87 


was  covered  by  the  bond,  but  the  in- 
Bolvency  of  the  debtor-administrator 
during:  the  period  of  administration 
could  be  shown  in  discharge  of  the 
sureties'  liability. 

In  Sanders  v.  Dodge  (1905)  140 
Mich.  ^6,  112  Am.  St.  Rep.  399,  108 
N.  W.  597,  a  proceeding  for  the  final 
accounting  of  an  administrator,  it  ap- 
peared that  the  latter  was  indebted 
to  the  estate  of  the  decedent,  but, 
owing  to  his  insolvency,  was  unable 
to  account  for  the  debt.  A  statute 
provided  that  "no  executor  or  adminis* 
trator  shall  be  accountable  for  any 
debts  due  to  the  deceased,  if  it  shall 
appear  that  they  remain  uncollected 
without  his  fault."  It  was  held  that 
the  bond  of  the  administrator  did  not 
cover  the  debt  owing  by  him  to  his 
intestate,  where  it  appeared  that  he 
was  hopelessly  insolvent. 

So  in  McEwen  v.  Fletcher  (1914) 
164  Iowa,  517,  146  N.  W.  1,  Ann.  Gas. 
1916D,  631,  the  court  held  that  for 
the  purpose  of  charging  the  sureties 
on  an  administrator's  bond,  an  in- 
debtedness owed  by  the  administra- 
tor to  the  decedent  should  not  be  re- 
garded as  an  asset  as  of  the  time  of  its 
maturity  so  as  to  charge  the  sureties 
on  the  bond  irrespective  of  whether 
the  debtor  was  solvent,  but  the  liabil- 
ity should  be  measured  by  the  ability 
of  the  administrator  to  pay  the  debt 
and  his  failure  to  perform  the  duties 
of  his  office  in  diligently  collecting  the 
same. 

In  Wilson  v.  Ruthrauff  (1900)  82 
Mo.  App.  435,  the  court  held  that  li- 
ability under  the  bond  of  an  admin- 
istrator for  failure  to  collect  a  debt 
owing  by  him  to  the  decedent  was 
dependent  on  the  debtor's  ability  to 
pay,  for,  while  the  debt  owing  by  an 
'  administrator  to  an  estate  was  an  as- 
set in  his  hands,  it  was  not  necessarily 
a  collectable  asset,  and  was  not  to  be 
treated  as  cash,  since  the  debtor-ad- 
ministrator might  be  insolvent. 

In  Seott  V.  Governor  (1626)  1  Me* 
686,  the  court  held  that  the  security 
on  an  administrator's  bond  was  not 
liable  for  a  debt  owing  by  the  adminis- 
trator to  the  decedent  during  the 
latter's  lifetime,  but  could  be  assessed 
damages  for  the  neglect  of  the  ad- 


ministrator to  file  an  inventory  of  such 
credits  of  the  intestate,  since  the  bond 
covered  the  due  performance  by  the 
administrator  of  his  official  duties. 

Where  it  appeared  that  an  admin- 
istrator, who  sought  to  be  discharged 
of  his  official  liability,  was  indebted  to 
the  decedent,  and  it  further  appeared 
that  throughout  the  term  of  his  ad- 
ministration he  was  hopelessly  insolv- 
ent, the  court  held  that  the  situation 
was  the  same  as  though  the  debt  of 
any  other  person  was  uncollectable, 
and  'that  the  administrator  and  his 
sureties  were  discharged  of  their  li- 
ability by  the  provision  of  a  statute 
(Comp.  Laws,  §  279,  chap.  23)  that 
no  executor  or  administrator  should  be 
accountable  for  any  debts  due  to  the 
deceased  if  it  appeared  that  they  re- 
mained uncollected  without  his  fault. 
Howell  V.  Anderson  (1902)  66  Neb. 
576,  61  L.R.A.  313,  92  N.  W.  760. 

In  Ordinary  v.  Kershaw   (1862)   14 
N.  J.   Eq.    528,   the   court  held  that 
where  a  judgment  had  been  rendered 
against  a  surety  on  an  administration 
bond  for  an  amount  owing  from  the 
personal  representative  to  the  intes- 
tate, and  it  clearly  appeared  that  the 
administrator  was  insolvent,  the  judg- 
ment operated  as  a  fraud  on  the  sure- 
ty, for  which  he  could  obtain  relief  in 
a  proper  proceeding  in  chancery,  say- 
ing:    ''Unquestionably,  if  the  admin- 
istrator was  solvent,  the  debt  due  the 
estate  was  assets  in  his  hands,  to  be 
accounted  for  as  such.    The  debt  was 
inventoried  and  appraised  as  good,  it 
was  accounted  for  as  assets,  and  de- 
creed to  be  such  in  the  hands  of  the 
administrator.      This    court    is    now 
asked,  in  a  collateral  proceeding,  to 
declare  that  the  decree  was  erroneous, 
and  that  the  debt  was  not  assets  in 
the  hands  of  the  administrator.    That 
can  only  be  done  directly,  -either  by 
application  to  the  court  by  which  the 
decree  was  made,  or  by  bill  in  chan- 
cery.  As  against  the  surety,  if  in  case 
of  clear  insolvency  the  administrator 
should  charge  himself  with  a  debt  of 
his  own,  or  of  a  third  person  who  was 
insolvent,  by  design  or  by  mistake,  and 
a  decree  should  be  made  accordingly, 
it  would  operate  as  a  fraud  upon  the 
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surety^  and  would  be  relieved  against 
in  cliancefy  ** 

In  Terhune  v.  Oldis  (1888)  44  N.  J. 
Eq.  146,  14  Atl.  688,  the  court  stated 
the  rule  to  be  that  where  an  admin- 
istrator owes  the  estate,  and  is  solv- 
ent and  able  to  pay,  the  amount  of  the 
debt  will  be  considered  as  so  much 
money  in  his  hands,  for  the  proper 
accounting  of  which  he  and  his  sure- 
ties on  the  official  bond  are  liable; 
but  if  it  satisfactorily  appears  that  he 
is  unable  to  pay  he  will  not  be  charged 
with  the  debt  as  cash. 

So,  in  Barker  v.  Irick  (1864)  10  N. 
J.  Eq.  269,  the  court  held  that  a  surety 
was  bound  only  for  the  faithful  per- 
formance of  his  principal's  duties  as 
administrator,  and  his  bond  did  not 
cover  a  debt  owing  by  the  principal  to 
the  decedent,  where  it  appeared  that 
the  debtor  was  insolvent  and  unable 
to  pay. 

The  r^orted  case  (State  ex  rel. 
Farmer  v.  Citizens'  Deiust  &  G.  Co. 
ante,  79)  supports  the  majority 
rule,  adopting  the  theory  that  the 
bond  of  an  administrator  covers  only 
the  obligation  of  the  representative  to 
use  due  diligence  and  honesty  in  the 
collection  of  debts,  including  a  debt 
owed  by  him  to  the  decedent,  and  does 
not  make  the  surety  on  the  bond  liable 
for  the  administrator's  failure  to  ac- 
count, where  it  appears  that  he  is  in- 
solvent and  unable  to  pay,  the  debt 
then  becoming  uncollectable. 

In  Keegan  v.  Smith  (1901)  60  App. 
Div.  168,  70  N,  Y.  Supp.  260,  affirmed 
in  (1902)  172  N.  Y.  624,  65  N.  E.  1118, 
an  action  on  an  administrator's  bond, 
it  appeared  that  the  administrator 
failed  to  account  for  a,  debt  owing  by 
him  to  his  intestate,  and  in  the  pro- 
ceeding before  the  surrogate  judg- 
ment was  rendered  against  him  and 
his  sureties  on  the  bond,  the  surrogate 
finding  that  he  was  solvent  and  able 
to  pay.  The  court,  on  appeal,  affirmed 
the  finding  of  the  surrogate,  holding 
that  the  bond  covered  the  proper  ac- 
counting for  the  debt  due  from  the  ad- 
ministrator to  the  decedent,  the  same 
as  any  other  debt  owing  to  the  estate, 
and  the  sureties  on  the  bond  could 
escape  liability  only  by  showing  that 
the  debt  was  uncollectable. 


In  Gottsberger  v.  Smith  (1856)  5 
Duer  (N.  Y.)  566,  affirmed  in  (1859) 
19  N.  Y.  150,  the  court  held  that  where 
a  debtor  of  an  estate  was  appointed 
administrator,  the  case  might  rest  on 
the  ground  that  the  sureties  on  the 
administration  bond  were  prima  facie 
responsible  for  the  due  application  of 
the  amount,  the  debt  being  assets,  but 
justice  would  require  that  they  (the 
sureties)  would  have  the  same  right 
to  prove,  in  their  discharge,  that  the 
debt  was  uncollectable,  as  their  prin- 
cipal, the  administrator,  would  have 
to  prove  that  the  debt  of  a  third  per- 
son was  not  collectable. 

In  Buckel  v.  Smith  (1904)  26  Ky.  L. 
Rep.  991,  82  S.  W.  1001,  wherein  it 
was  sought  to  charge  the  surety  on  the 
bond  of  the  administrator  with  a  debt 
which  the  latter  owed  the  estate  of  his 
intestate  at  the  time  of  his  appoint- 
ment, the  court  returned  the  case  to 
the  chancellor  for  him  to  consider  and 
weigh  the  evidence  that  might  be  ad- 
duced as  to  the  administrator's  sol- 
vency, saying  that  the  sureties  did  not 
undertake  more  than  that  the  principal 
would  diligently  and  honestly  do  what 
could  be  done  in  the  administration 
of  the  estate  committed  to  him. 

In  Hickman  v.  Kamp  (1867)  3  Bush 
(Ky.)  205,  wherein  it  appeared  that 
an  administrator  was  indebted  to  his 
intestate's  estate,  the  court  held  that 
where  it  appeared  that  the  debtor- 
Vepresentative  had  sufficient  property 
to  pay  the  debt,  it  must  be  considered 
as  collected,  and  as  such  it  was  cov- 
ered by  the  bond  of  the  administrator, 
and  the  surety  thereon  was  liable  for 
the  failure  of  his  principal  to  account 
for  the  debt. 

Compare  Kirby  v.  Moore  (1907)  80 
Ky.  L.  Rep.  1022,  99  S.  W.  1156,  an  ac- 
tion against  an  administrator  and  the' 
surety  on  his  bond,  wherein  it  ap- 
peared that  the  former  was  indebted 
to  the  decedent  as  the  transferee  of 
certain  real  estate  notes,  and  that  he 
failed  to  account  for  the  debt  in  the 
final  settlement  of  the  estate.  The 
court  held  that  the  defendants  were 
liable  on  the  bond,  saying  that  where 
a  debtor  qualifies  as  the  personal  rep- 
resentative of  his  creditor,  the  debt 
becomes  an  asset,  of  the  estate,  which 
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18  covered  by  the  bond.  This  rule, 
however,  was  qualified  in  Costigan  v. 
KrauB  (1914)  168  Ky.  818»  166  S.  W. 
755,  Ann.  Gas.  1915D,  115,  and  Buckel 
V.  Smith  (Ky.)  supra. 

In  Gay  v.  Grant  (1888)  101  N.  C. 
206,  8  S.  E.  99,  106,  wherein  it  ap- 
peared that  an  administrator  was  in- 
debted to  his  intestate  and  that  he  had 
abilily  to  pay  the  debt,  although  he 
was  insolvent  in  that  his  property  was 
not  subject  to  legal  process,  the  court 
held  that  his  official  bond  covered 
the  debt  owing  to  the  decedent,  and 
the  sureties  thereon  were  liable  for  the 
failure  of  their  principal  to  account 
for  the  debt. 

In  Kealhofer  v.  Bmmert  (1894)  79 
Md.  248,  29  Atl.  68,  wherein  it  ap- 
peared that  an  administrator  owed  a 
certain  sum  to  the  decedent  as  in- 
demnification for  a  former  payment  by 
her  as  a  surety  on  his  bond  in  a  prior 
administration,  the  court  held  that  the 
debt  was  of  the  character  included  in 
a  statute  (§§  224  and  225  of  article 
98  of  the  Gode)  which  required  every 
administrator,  when  returning  the  list 
of  debts  due  to  the  decedent,  to  include 
among  them  any  just  claim  which  the 
decedent  had  against  him,  and  the 
court  held,  farther,  that  the  sureties  on 
the  bond  were  liable  for  the  improper 
performance  or  nonperformance  of  the 
requirements  of  these  statutory  provi- 
sions, where  it  appeared  that  the  ad- 
ministrator was  solvent  and  able  to 

pay. 

So,  in  Linthicum  v.  Polk  (1901)  93 
Md.  84,  48  Atl.  842,  the  court  held 
that,  conceding  that  money  withheld 
by  an  administratrix  was  only  a  debt 
owing  to  the  estate  of  the  decedent, 
she  was  required  tp  account  for  the 
sum  due  as  if  it  was  so  much  money 
in  her  hands,  and  on  failure  her  bond 
could  be  sued,  provided  it  appeared 
that  she  was  solvent  and  able  to  pay, 
the  cojirt  saying  that  the  statute  pro- 
tects the  sureties  if  the  administra^ 
tor  or  executor  is  insolvent,  or  unable 
to  pay  his  debts  at  the  time  of  his 
qualification,  but  adding  that  his  com- 
missions are  to  be  applied  to  the  pay- 
ment of  the  debt,  and  that  if  he  is  a 
distributee  the  amount  due  by  him 
must  be  deducted. 

Compare  Lambrecht  v.  State  (1881) 


57  Md.  240,  wherein  the  court  held  that 
the  legislature,  in  enacting  |  224»  ar- 
ticle 98,  of  the  Gode,  did  not  intend  to 
open  the  door  to  the  inquiry  whether 
the  executor  had  the  means  and  ability 
to  pay  his  debt  owing  to  the  decedent, 
but  by  express  words  declared  the 
bond  responsible  for  the  debt  of  the 
executor;  and  the  sureties,  when  they 
entered  into  the  bond,  must  be  held 
to  have  assumed  such  responsibility. 
*  In  Re  Piper  (1850)  15  Pa.  533,  it 
was  held  that  where  an  administrator 
was  the  debtor  of  the  decedent,  and 
was  able  to  pay  but  failed  to  <k)  so, 
the  sureties  on  his  bond  were  liable, 
for  the  bond  covered  the  obligation  to 
account  for  the  debt  and  use  vigilance 
and  diligence  in  pursuing  and  collect- 
ing the  same,  in  like  manner  as  in 
collecting  the  debt  of  a  third  person. 
The  court  said :  "There  is  no  inclina- 
tion in  this  court  to  extend  the  liabil- 
ity of  the  sureties  of  an  administrator 
by  construction,  or  make  them  charge- 
able beyond  the  terms  of  their  bond 
for  the  default  of  their  principal.  As 
the  trust  of  administering  is  the  vol- 
untary act  of  the  party  who  elects  to 
do  it,  it  is  the  wise  policy  of  the  law, 
in  order  to  secure  a  faithful  admin- 
istration of  the  assets,  to  enjoin  vig- 
ilance, attention,  and  fidelity  on  the 
part  of  the  administrator,  and  to  re- 
quire that  he  shall  give  bond  with 
approved  sureties,  who  are  responsible 
to  all  interested  for  the  attention  and 
fidelity  required  by  law.  This  bond 
is  not  a  matter  of  form,  and  if  the 
administrator  has  not  faithfully  ac- 
counted for  the  goods  and  chattels, 
etc.,  of  the  decedent,  in  his  hands  to 
be  administered,  'the  responsibility 
with  its  consequences  must  fall  on  the 
sureties,  if  the  administrator  fails  to 
account  and  pay.  In  considering  the 
question  of  liability  under  this  admin- 
istration, it  is  as  favorable  to  the  sure- 
ties as  the  court  can  allow,  to  give 
them  all. the  advantage  of  showing 
now  the  insolvency  and  inability  of  the 
administrator  to  pay  any  part  of  his 
indebtedness  to  the  estate  of  the  de- 
cedent, to  the  same  extent  as  might 
have  been  shown  had  he  returned  this 
liability  in  his  inventory  and  present- 
ed it  in  his  account,  asking  a  credit 
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for  it,  to  the  protection  of  his  sure- 
tiesy  by  reason  of  his  total  inability  to 
pay." 

In  Garber  v.  Com.  (1847)  7  Pa.  265, 
the  court  held  that  an  administrator 
who  owed  a  personal  debt  to  the  es- 
tate of  the  decedent  could  show  his 
insolvency  and  inability  to  pay  the 
same,  for  the  purpose  of  discharsrinfi: 
the  sureties  on  his  bond. 

So,  in  Bard's  Estate  (1903)  13  Pa. 
Dist.  R.  662,  the  court  held  that  the' 
bond  of  an  administrator  did  not  cov- 
er an  uncolliectable  claim  owed  by 
him  to  the  estate,  saying :  It  does  not 
necessarily  follow  that  "^an  insolvent 
debtor-administrator  shall  be  sur- 
charged with  the  amount  of  his  obliga- 
tion, even  if  he  attempt  to  conceal  it. 
His  conduct  may  be  reprehensible,  yet, 
if  it  was  not  possible  to  collect  the 
debt  from  him,  or  for  him  to  pay  it, 
his  bondsmen  cannot  be  held.  The 
measure  of  their  responsibility  is 
prescribed  by  the  condition  of  the 
bond,  which  does  not  include  the  pay- 
ment of  uncollectable  claims.  As 
contended,  the  burden  is  clearly  on 
those  asking  that  the  accountant  be 
surcharged,  to  show  that  the  amount 
owing  can  be  or  could  have  been  col- 
lected.'' But  if  it  appeared,  and  the 
facts  so  showed  in  the  present  case, 
that  the  debt  could  have  been  paid 
by  the  principal,  the  sureties  were  li- 
able. 

In  Rader  v.  Yeargin  (1887)  85 
Tenn.  486,  3  S.  W.  178,  the  court  held 
that  the  bond  of  an  administrator  did 
not  cover  a  personal  debt  owing  by 
him  to  the  decedent  so  as  to  impose 
a  liability  on  the  surety,  except  in  so 
far  as  it  guaranteed  the  proper  per- 
formance by  the  administrator  of  his 
official  duties,  that  is,  that  he  would 
use  the  same  degree  of  diligence  in 
collecting  his  personal  debt  as  was  im- 
posed on  him  in  collecting  a  debt  from 
a  third  party. 

2,  Bond  of  executor. 

In  McCarty  v.  Frazer  (187(5)  62  Mo. 
263,  the  court  held  that  where  it  ap- 
peared that  an  executor,  who  was  in- 
debted to  his  testatrix,  was  insolvent, 
his  debt  could  not  be  considered  as 
money  in  hand  so  as  to  bind  the  sure- 
ties on  his  official  bond,  for  by  the 


statute  (Wagner's  Stat.  §  18,  p.  110) 
credit  must  be  given  the  executor  of 
an  estate  for  all  the  debts  charged  in 
the  inventory  as  due  to  the  estate,  if 
the  court  was  satisfied  that  the  debtor 
was  insolvent. 

In  State  ex  rel.  Welch  v.  Morrison 
(1912)  244  Mo.  193,  148  S.  W.  907, 
wherein  it  appeared  that  the  executors 
of  an  estate  failed  to  account  for  debts 
owing  by  them  to  their  intestate,  the 
court  held  that,  it  appearing  that  the 
executors  were  solvent,  the  indebted- 
ness due  from  them  to  the  estate  be- 
came assets  in  their  hands,  for  which 
they  and  their  sureties  were  liable. 

Where  it  appeared  that  an  executor 
owed  a  personal  debt  to  the  testator, 
the  court  held,  in  an  action  to  charge 
the  sureties  on  the  executor's  bond 
for  the  latter's  failure  to  account  for 
the  debt,  that  the  simple  fact  that  a 
person  became  a  surety  (m  an  exec- 
utor's bond  did  not  create  a  liability 
for  a  debt  which  the  executor  might 
owe  personally  to  the  estate,  but  where 
it  appeared  that  the  executor  was  solv- 
ent and  able  to  pay  the  debt,  then  his 
failure  so  to  do  became  a  failure  in 
the  discharge  of  his  duties,  for  which 
the  sureties  on  his  bond  became  liable. 
Rahe  v.  Jobusch  (1915)  197  lU.  App. 
200. 

In  Davenport  v.  Richards  (1844)  16 
Conn.  310,  an  action  on  the  probate 
bond  executed  by  executors,  it  ap- 
peared that  one  of-  the  executors  was 
indebted  to  the  decedent  on  two  prom- 
issory notes.  The  court  held  that,  in 
the  absence  of  a  showing  that  the 
maker  of  the  notes  was  insolvent,  the 
sureties  were  liable  for  a  failure  to 
account  for  the  debt,  since  the  amount 
of  the  notes  must,  be  considered  and 
treated  as  so  much  money  in  the  hands 
of  the  debtor-executor  and  his  coex- 
ecutor. 

In  Costigan  v.  Kraus  (1914)  158 
Ky.  818,  166  S.  W.  755,  Ann:  Cas. 
1915D,  115,  it  was  held  that  the  sure- 
ty on  an  executor's  bond  was  not  liable 
for  the  failure  of  the  principal  to  ac- 
count for  a  debt  owing  from  him  to 
the  decedent,  where  it  appeared  that 
throughout  the  term  of  the  executor's 
trust  he  was  insolvent  and  unable  to 
pay  the  debt. 
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In  Baucus  v.  Barr  (1887)  46  Hun 
<N.  Y.)  582,  affirmed  in  (1887)  107 
N.  Y.  624,  13  N.  E.  939,  the  court  held 
that  the  obligation  imposed  .on  an  ex- 
eeutor  and  covered  by  his  bond  was 
only  that  he  should  be  faithful,  honest, 
and  diligent  in  the  administration  of 
the  estate,  and  that  the  provisions  of  a 
statute  (2  Rev.  Stat.  p.  84,  §  18),  to 
tiie  effect  that  a  debt  owing  from  an 
executor  to  the  testator  should  be 
treated  as  money  in  hand,  were  limited 
and  governed  by  the  ordinary  obliga« 
tion.  So,  where  it  appeared  that  at 
all  times  during  his  administration 
the  executor  was  insolvent,  the  court 
held  that  the  sureties  on  his  bond  were 
not  liable  for  his  failure  to  account 
for  a  debt  owing  from  him  to  'the  es« 
tate,  since  under  the  bond  they  did 
not  guarantee  the  payment  of  a  per- 
sonal  debt  owed  by  the  principal  to  the 
decedent,  but  only  guaranteed  that  he 
would  diligently  and  faithfully  obey 
all  orders  of  the  surrogate  touching 
the  administration  of  the  estate. 

In  Re  David  (1904)  44  Misc.  837, 
89  N.  Y.  Supp.  927,  wherein  it  ap- 
peared that  an  executor,  who  owed 
money  to  the  estate  of  his  testator  for 
a  debt  due  the  decedent  during  his 
lifetime,  was  at  all  times  solvent  and 
able  to  pay  the  same,  but  failed  to  do 
so,  the  court  held  that  he  and  the 
sureties  on  his  official  bond  were  lia* 
ble  for  an  executor  who  owes  a  debt 
to  his  testator  or  intestate  is  charge- 
able with  the  same  as  for  so  much 
money  in  his  hands,  except  where  it 
clearly  appears  that  he  is  insolvent 
and  unable  to  pay. 

In  Spurlock  v.  Earles  (1874)  8  Baxt. 
(Tain.)  437,  wherein  it  appeared  that 
a  testator  appointed  a  debtor  as  his 
executor,  the  court  held,  on  the  fail- 
are  of  the  debtor-executor  to  account 
for  the  amount  of  the  debt,  that  the 
execntor^s  bond  imposed  the  obliga- 
tion to  perform  all  the  duties  required 
1^  law,  which  included  the  collection 
of  all  assets,  and  therefore  the  sure- 
ties OB  the  bond  were  liable  for  the 
debt  the  same  as  for  other  debts  due 
the  estate,  to  the  extent  that  the  same 
coald,  with  due  and  proper  diligence, 
have  been  collected  if  it  had  been  due 
from  a  third  person. 


See  also  Baucus  v.  Stover  (1882) 
89  N.  Y.  1,  wherein  the  court  held  that 
under  a  statute  (2  Rev.  Stat.  84,  §  13) 
an  executor  was  liable  for  a  debt 
owing  by  him  to  his  testator,  as  for 
80  much  money  in  hand,  irrespective  of 
his  ability  to  pay  the  same,  but  queried 
whether  the  debt  was  covered  by  his 
bond  BO  as  to  make  the  sureties  liable. 

In  Wilson  v.  Rose  ( 1828)  3  Cranch, 
C.  C.  371,  Fed.  Gas.  No.  17,831,  it  ap- 
peared that  an  executor  failed  to  re- 
turn, as  one  of  the  assets  of  an  estate, 
a  debt  owing  from  him  to  the  testator. 
The  court  held  that  since  the  Statute 
of  Limitations  had  not  run  against  the 
debt  it  was  a  valid  asset  which  the 
executor  was  bound  to  give  in,  and 
having  failed  to  do  so  his  testamentary 
bond  was  liable.  In  that  case  the 
court  did  not  discuss  the  question  of 
the  executor's  solvency. 

In  Lyon  v.  Osgood  (1886)  58  Vt. 
707,  7  Atl.  5,  the  court  held  that  an 
executor's  bond  did  not  cover  a  lia- 
bility for  failure  on  the  part  of  the 
executor  to  pay  a  debt  owing  to  his 
testator,  where  it  appeared  that  the 
executor  was  insolvent,  though  the 
executor  in  his  report  treated  his  debt 
as  available  assets,  saying:  "If  the 
executor  is  not  chargeable  with  the 
debt  as  assets  until  he  has  received 
the  money  thereon,  when  not  guilty 
of  laches,  he  should  not  be  held 
chargeable  as  regards  the  liability  of 
his  surety,  for  his  own  indebtedness, 
beyond  his  actual  means  or  ability  to 
pay;  for  only  to  that  extent  does  he, 
by  his  appointment,  receive  money 
from  himself  belonging  to  the  estate. 
His  ability  to  pay  his  indebtedness  is 
the  extent  of  the  assets  in  his  hands 
upon  his  obligation  to  the  deceased. 
The  surety  by  signing  the  adminis- 
tration bond  has  aided  him  to  get  pos- 
session of  assets  from  his  indebted- 
ness only  to  the  extent  of  his  ability 
to  pay  it;  and  he  should  not  be  held 
liable  for  a  greater  sum  on  such  in- 
debtedness, unless  the  executor,  after 
his  appointment,  becomes  able  to  meet 
and  discharge  a  greater  sum." 

But  in  Probate  Gt.  v.  Merriam 
(1836)  8  Vt.  234,  the  court  held  that 
it  was  the  duty  of  a  solvent  executor 
to  inventory  and  account  for  any  in- 


92 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


18  A.L.R. 


debtedness  owed  by  him  personally  to 
the  estate,  and  that  his  official  bond 
covered  hi*  obligation  to  do  so,  upon 
default  of  which  the  sureties  on  the 
bond  were  liable.  Although  not  ex- 
pressly stated,  the  distinction  between 
that  case  and  Lyon  v.  Osgood  (Vt) 
supra,  seems  to  be  that  in  the  Merriam 
Case  the  executor  was  solvent  and 
able  to  account  for  his  debt. 

///.  Minority  rule» 

a.  Rule  stated. 

A  minority  of  the  American  juris- 
dictions have  followed  and  adopted 
the  so-called  "Massachusetts  rule,''  to 
the  effect  that  the  bond  of  an  executor 
or  an  administrator  covers  a  debt 
owing  from  the  representative  to  his 
testator  or  intestate,  irrespective  of 
his  ability  to  pay  the  same.  This  rule 
seems  based  on  the  legal  fiction  that 
the  appointment  of  a  debtor  as  the 
personal  representative  of  the  de- 
ceased creditor  operates  as  a  payment 
of  the  debt,  which  becomes  so  much 
money  in  the  hands  of  the  adminis- 
trator for  the  due  accounting  of  which 
he  and  his  sureties  are  liable. 

Alabama.— Wright  v.  Lang  (1880) 
66  Ala.  389.  See  also  Purdom  v.  Tip- 
ton (1846)  9  Ala.  914. 

Massachusetts^ — Stevens  v.  Gaylord 

(1814)  11  Mass.  256;  Winship  v.  Bass 

(1815)  12  Mass.  198;  Leland  v.  Felton 
(1861)  1  Allen,  531;  Chapin  v.  Waters 
(1872)  110  Mass.  196;  Choate  v. 
Thorndike  (1885)  138  Mass.  371;  Bas- 
sett  v.  Fidelity  &  D.  Co.  (1904)  184 
Mass.  210,  100  Am.  St.  Rep.  552,  68 
N.  E.  205.  See  also  Kinney  v.  Ensign 
(1836)  18  Pick.  236;  Ipswich  Mfg.  Co. 
V.  Story  (1842)  5  Met  313. 

New  Hampshire. — Judge  of  Probate 
V.  Sulloway  (1896)  68  N.  H.  511,  49 
L.R.A.  347,  73  Am.  St.  Rep.  619,  44  AtL 
720.  See  also  Norris  v.  Towle  (1874) 
54  N.  H.  290. 

Ohio.— Perkins  v.  Scott  (1895)  9 
Ohio  C.  C.  207,  6  Ohio  C.  D.  226 ;  Mc- 
Gaughey  v.  Jacoby  (1896)  54  Ohio  St. 
487,  44  N.  E.  231;  Cheney  v.  Powell 
(1900)  20  Ohio  C.  C.  398,  11  Ohio  C. 
D.  279;  James  v.  West  (1902)  67  Ohio 
St.  28,  66  N.  E.  166;  Dorger  v.  Wood- 
ward (1904)  27  Ohio  C.  C.  123.  Dis- 
tinguish Campbell  v.  Johnson   (1885) 


41  Ohio  St.  588.  Compare  McCoy  v. 
Allen  (1896)  9  Ohio  C.  C.  607,  6  Ohio 
C.  D.  659. 

Oregon.  —  United  Brethren  First 
Church  V.  Akin  (1904)  45  Or.  247,  66 
L.R.A.  654,  77  Pac.  748,  2  Ann.  Cas. 
353;  Re  Marks  (1916)  81  Or.  632,  160 
Pac.  540. 

South  Carolina. — Jacobs  v.  Wood- 
side  (1876)  6  S.  C.  490;  Twitty  ▼. 
Houser  (1876)  7  S.  C.  168. 

Thus,  the  court  said  in  McGaughey 
V.  Jacoby  (1896)  64  Ohio  St  498,  44 
N.  E.  231 :  "The  indebtedness  of  the 
executor  to  the  testator  being  regard- 
ed by  the  law  as  so  much  money  in 
his  hands,  and  assets  in  that  form, 
with  which  he  is  chargeable  in  the 
administration  of  his  trust,  its  proper 
application  and  distribution  by  him  to 
the  parties  entitled  thereto  is  a  duty 
coming  within  the  conditions  of 
the  bond  which  the  executor  is  re- 
quired to  give,  and  for  the  perform- 
ance of  which  the  sureties  undertake 
to  be  responsible;  so  that  their  lia- 
bility for  his  failure  to  make  faithful 
administration  of  that  fund  is  within 
the  express  terms  of  their  obligation." 

In  Stevens  v.  Gaylord  (1814)  11 
Mass.  266,  an  early  case  laying  down 
and  applying  the  so-called  "Massa- 
chusetts rule,"  it  was  held  that  an 
administrator  and  his  sureties  in  the 
administration  bond  were  liable  for 
the  amount  of  a  debt  owed  by  the  ad- 
ministrator to  the  decedent,  in  the 
same  manner  as  if  the  personal  repre- 
sentative had  received  it  from  any  oth- 
er debtor  of  the  deceased,  for  when 
the  debtor  was  appointed  administra- 
tor it  operated  as  a  payment  of  the 
debt,  and  it  became  assets  in  the  hands 
of  the  administrator,  for  the  due  ac- 
counting of  which  the  sureties  were 
liable.  The  court  said:  "It  may  be 
thought  injurious  to  the  sureties  of 
the  debtor  that  they  should  thus  be 
made  liable  for  a  debt  due  from  the 
administrator.  To  this  it  may  be  an- 
swered that,  if  such  be  the  legal  effect 
of  the  bond,  it  is  presumed  to  have 
been  contemplated  by  the  parties  at 
the  time  of  executing  it;  and  they  can- 
not afterwards  complain  of  the  nat- 
ural and  legal  consequence  of  their 
own  voluntary  act.     But  how  is  the 
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condition  of  the  suraties  worse  than 
if  any  other  person  had  owed  the  same 
debt,  and  the  administrator  had  re- 
leased the  debtor  without  receiving 
payment,  or  upon  taking  a  note  pay- 
able to  himself  for  the  amount?  To 
examine  this  point  a  little  further,  let 
us  suppose  that  an  administrator,  be- 
ing a  debtor  to  the  intestate,  after 
inserting  his  debt  in  the  inventory, 
and  bringing  it  into  his  account  to 
the  credit  of  the  intestate's  estate, 
should  settle  his  account  in  the  pro- 
bate court,  and  that  a  decree  should 
there  be  made  for  distributing  the 
residue  remaining  in  his  hands  on 
such  account;  if  the  administrator 
should  become  insolvent,  or  refuse  to 
pay  the  balance,  pursuant  to  the  de- 
cree* and  an  action  should  be  insti- 
tuted on  the  part  of  the  next  of  kin 
on  the  administration  bond,  would  the 
sureties  be  exonerated  because  a  part 
or  the  whole  of  that  balance  arose 
from  a  debt  originally  due  from  the 
administrator  himself?  They  are  ob- 
viously in  no  worse  condition  than  if 
the  administrator  had  received  the 
like  amount  from  any  other  debtor, 
and,  after  crediting  it  in  his  account, 
had  beeoMS  unable  to  pay.  If  it 
should  be  said  that  the  representa- 
tives of  a  deceased  administrator,  un- 
der such  circumstances,  would  be  lia- 
ble for  the  amount  of  his  original 
debt,  if  not  actually  paid  by  him  in 
the  course  of  administration,  •  •  . 
there  seems  to  be  no  inconsistency  in 
holding  that  the  sureties  are  also  lia- 
ble on  their  bond  for  the  same  amount. 
The  chance  of  such  a  future  remedy 
ought  not  to  deprive  the  creditors  or 
next  of  kin  of  their  resort  to  the  sure- 
ties while  the  administrator  is  living, 
during  all  which  tkne  they  have  no 
other  remedy.'' 

In  Winship  v.  Bass  (1816)  12  Bfaas. 
199,  the  court  held  that  an  executor's 
bond  covered  a  debt  owing  by  him  to 
the  principal,  saying :  "Executors  .and 
administrators  are  upon  the  same 
footing,  both  being  trustees  for  the 
legatees  or  next  of  kin ;  unless,  in  the 
case  of  an  executor,  it  should  mani- 
festly appear  from  the  will  itself  that 
the  testator  intended  him  a  benefit. 
As  early  as  170S,  an  act  of  the  provin- 


cial legislature  passed,  in  effect  abol- 
ishing all  distinction  between  an 
executor  and  an  administrator,  as  to 
their  interest  in  the  estate  of  the  de- 
ceased. By  the  Act  of  1  &  2  Anne, 
chap.  5,  §  1,  it  is  provided  that  in 
wills  where,  after  payment  of  debts 
and  of  any  certain  particular  legacy 
or  legacies,  the  residue  or  remainder 
of  the  estate  is  bequeathed  generally 
to  any  one  or  more  persons,  other  than 
the  executors  themselves,  in  every  such 
case  an  inventory  of  the  estate  shall 
be  presented  upon  oath,  and  no  bond 
be  accepted  in  lieu  thereof;  and  the 
executors  shall  be  liable  to  account 
as  administrators  are,  by  law,  obliged 
to  do;  and  a  right  of  action  is  given 
to  any  residuary  legatee  against  the 
executors.  From  the  time  of  the  pass- 
ing of  this  act,  whatever  may  have 
been  the  law  of  the  country  before,  we 
apprehend  that  no  debtor,  appointed 
an  executor,  was,  by  such  appoint- 
ment, discharged  of  his  debt,  when 
there  was  a  residuary  legatee  named 
in  the  will,  and  no  notice  taken  of  his 
debt.  For,  by  that  statute,  he  was  to 
account  in  such  case  as  an  adminis- 
trator would  be  holden  to  account; 
and  there  is  no  pretense  that  a  debtor, 
by  taking  out  letters  of  administra- 
tion upon  his  deceased  creditor's  es- 
tate, can  discharge  himself  of  his 
debt.  The  remedy  at  law  against 
him  may  be  suspended  during  his 
administration,  but  will  revive  after 
it  ceases;  and,  indeed,  he  may  be 
charged  upon  his  administration  bond 
as  having  received  the  amount  of  his 
debt.  For,  having  voluntarily  as- 
sumed the  trust,  which  prevents  any 
other  from  receiving  and  being  unable 
to  sue  himself,  he  shall  be  considered 
as  having  paid  the  debt,  and  as  holding 
the  amount  in  his  hands  as  adminis- 
trator." 

See  also  Kinney  v.  Ensign  (1836) 
18  Pick.  (Mass«)  236,  wherein  the 
court  stated  by  way  of  dictum  the 
theory  of  the  '^Massachusetts  rule"  in 
the  following  form:  "The  taking  of 
administration  by  the  debtor  is  i[^ot 
in  fact  or  in  law,  to  all  purposes,  pay- 
ment of  the  debt;  as  between  the  ad- 
ministrator himself,  and  those  bene- 
ficially interested  in  the  estate^  he  is 
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held  to  account  for  it  as  a  debt  paid, 
from  convenience  and  necessity,  be- 
cause the  administrator  cannot  sue 
himself,  and  cannot  collect  his  own 
debt  in  any  other  mode  than  by  credit- 
ing it  in  his  administration  account, 
On  technical  grounds,  as  well  as  on 
consideration^  of  policy,  an  adminis- 
trator is  not  permitted  to  show  that 
he  could  not  collect  a  debt  due  from 
himself.*' 

So,  in  Ipswich  Mfg.  Go.  v.  Story 
(1842)  5  Met.  (Mass.)  818,  wherein 
the  court,  although  not  expressly  hold- 
ing or  discussing  the  liability  under 
an  executor's  or  administrator's  bond 
for  the  payment  of  a  personal  debt 
owed  the  decedent,  stated  the  theory 
of  the  minority  rule  as  follows:  "It 
is  not  now  necessary  to  consider  the 
old  rule  that  a  testator,  by  making  a 
debtor  his  executor,  released  his  debt. 
That  rule  has  been  qualified  to  a  great 
extent  in  England,  and  has  never  been 
in  force  here.  It  is  now  understood 
that  when  an  executor  or  administra- 
tor was  indebted  to  his  testator  or 
intestate  at  the  time  of  his  decease, 
although  the  right  of  action  cannot 
exist,  because  a  man  cannot  sue  him- 
self, yet  the  debt  is  not  considered 
as  extinguished  in  any  way,  but  rather 
to  be  accounted  for  as  paid.  In  other 
words,  the  debt  becomes,  prima  facie, 
assets  in  the  hands  of  the  adminis- 
trator or  executor,  to  be  accounted  for 
and  adjusted  in  probate  account-  as 
assets  actually  realized.  ...  It 
proceeds  upon  the  ground  that,  when 
the  same  hand  is  to  pay  and  receive 
money,  that  which  the  law  requires 
to  be  done  shall  be  deemed  to  be  done, 
and  therefore  that  such  debt  due  from 
the  administrator  shall  be  assets  de 
facto,  to  be  accounted  for  in  probate 
account.  Such  presumption  would 
arise  from  the  mere  taking  of  adminis- 
tration." 

ft.  AppHeaiian  of  rule, 
1,  Bond  of  adtninistralor. 

In  Choate  v.  Thomdike  (1886)  138 
Mass.  871,  wherein  it  appeared  that  an 
administrator  de  bonis  non  was  for- 
merly a  surety  on  a  probate  bond  of 
the  administratrix  of  the  same  estate, 
who  was  removed  for  her  failure  to 


account,  the  court  held  that  the  ad- 
ministrator's liability  on  his  bond  for 
the  former  administratrix  became  a 
debt  owing  by  him  to  the  estate,  which 
was  covered  by  his  present  bond;  and 
the  sureties  thereon  were  liable  tor 
his  failure  to  charge  himself  with  Uie 
debt. 

In  Dorger  v.  Woodward  (1904)  27 
(Hifo  C.  G.  123,  wherein  it  appeared 
that  an  administrator  was  indebted 
to  his  intestate,  the  court  held,  follow- 
ing McGaughey  v.  Jacoby  (1896)  54 
ddo  St.  487,  infra,  that  the  amount 
of  the  debt  became  assets  in  the  hands 
of  the  administrator,  and  as  such' was 
covered  by  the  bond  on  which  his 
surety  was  liable,  regardless  of  the 
principal's  solvency  or  insolvency.  To 
the  same  effect,  see  James  v.  West 
(1902)  67  CHiio  St.  28,  65  N.  E.  156; 
Perkins  v.  Scott  (1895)  9  Ohio  G.  C. 
207,  6  Ohio  G.  D.  226.  But  in  Gamp- 
bell  V.  Johnson  (1885)  41  OUo  St. 
588,  wherein  the  court  held  that  the 
general  rule  adopted  in  Ohio,  that  the 
debt  of  an  administrator  is  not  re- 
leased by  his  appointment  but  becomes 
assets  in  his  hands,  and  as  such  is 
covered  by  the  administration  bond, 
did  not  apply  where  it  appeared  that 
the  administrator  and  the  sole  bene- 
ficiary of  an  estate  conspired  to  malse 
the  surety  responsible  for  a  worthless 
claim. 

And  compare  McGoy  v.  Alien  (1895) 
9  Ohio  G.  G.  607,  6  Ohio  G.  D.  659, 
wherein  the  court  held  that  where  the 
administrator  was  insolvent  at  the 
time  of  his  appointment,  neither  be 
nor  the  sureties  on  his  bond  should  be 
charged  with  the  amount  of  an  uncol- 
lected debt  owed  by  him  to  the  de- 
cedent. 

In  the  case  of  Re  Marks  (1916)  81 
Or.  632,  160  Pac.  540,  the  court  held 
that  where  it  appeared  that  an  admin- 
istrator owed  a  debt  to  his  intestate 
the  debt  would  be  considered  and 
treated  as  so  much  money  in  his  hands 
on  his  appointment,  and  as  such  was 
covered  by  the  official  bond  on  which 
his  sureties  were  liable. 

In  Jacobs  v.  Woodside  (1876)  6  & 
C.  490,  the  court  held  that  the  debt 
of  an  administrator  to  the  decedent 
was  not  extinguished  by  his  appoint 
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ment,  bat  became  money  in  hand  for 
the  dae  accounting  of  which  the  sure* 
ties  on  the  official  bond  were  liable, 
Baying:  ''The  executor  or  adminie- 
trator,  thus  combining  in  himself  the 
character  both  of  debtor  and  creditor, 
thereby  preventing  all  remedy  for  the 
recovery  of  his  debt  to  the  estate, 
which  in  law  he  alone  represents,  so 
far  from  being  discharged  or  released 
by  the  mere  act  of  his  appointment, 
or  the  grant  of  letters  testamentary 
or  of  administration,  is  regarded  as 
holding  the  amount  as  cash  in  his 
hand,  as  the  other  effects  of  the  de- 
cedent, subject  to  a  due  course  of  ad- 
ministration. His  relation  to  the  debt 
is  changed  by  the  very  nature  of  his 
office.  He  cannot  occupy  a  position 
which,  on  the  one  hand,  would  impose 
upon  him  the  obligations  of  a  debtor, 
while  on  the  other  it  would  entitle  him 
to  the  rights  of  a  creditor.  To  prevent 
the  loss  which  might  otherwise  follow 
from  the  complete  suspension  of  the 
remedy,  the  debt  must  be  regarded  as 
assets  either  in  the  hands  of  the  ad- 
ministrator or  the  executor,  and  the 
bond  of  the  former,  in  his  case,  will 
stand  as  its  security." 

In  Twitty  v.  Houser  (1876)  7  S.  C. 
153,  wherein  it  appeared  that  an  ad- 
ministrator was  indebted  to  his  in- 
testate on  a  promissory  note  given 
during  the  latter's  lifetime,  the  court 
held  that  the  bond  of  the  sureties  cov- 
ered the  debt  regardlelss  of  the  prin- 
cipaFs  ability  to  pay. 

And  see  Purdom  v.  Tipton  (1846)  9 
Ala.  914,  wherein  the  court,  although 
not  discussing  the  liability  of  a  surety 
on  an  administration  bond,  held  that 
the  administrator,  on  the  settlement 
of  his  accounts,  was  chargeable  with 
a  debt  due  from  himself  to  the  dece- 
dent, although  it  appeared  that  he  was 
insolvent. 

In  Norris  v.  Towle  (1874)  54  N.  H. 
290,  the  court  left  the  question  open 
whether  the  insolvency  of  a  debtor- 
administrator  would  discharge  the  lia- 
bility of  his  sureties  for  the  debt. 

9.  Band  of  executor. 

In  Wright  v.  Lang  (1880)  66  Ala. 
389,  wherein  it  appeared  that  an  exec- 
utor failed   to   account -in  his   ftnal 


settlement  for  certain  note^  made  by 
him,  payable  to  his  testator,  and  it 
appeared  further  that  the  notes  were 
worthless  because  6f  the  insolvency 
of  the  maker,  the  court  held  that  the 
sureties  on  the  executor's  bond  were 
liable,  since  the  bond  covered  the 
debt;  the  law  presuming,  on  the  ap- 
pointment of  the  debtor  as  executor, 
the  instantaneous  payment  of  the 
debt,  making  it  an  asset  in  the  execu- 
tor's hands  for  which  the  sureties 
were  liable. 

In  Leland  v.  Felton  (1861)  1  Allen 
(Maaa.)  531,  wherein  it  appeared  that 
an  executor  named  in  a  will  was  in- 
debted to  his  testator,  and  in  an  ac- 
count rendered  in  the  probate  court 
he  did  not  charge  himself  with  the 
debt,  the  court  held  that  the  executor 
and  the  sureties  on  his  bond  were  lia- 
ble for  the  amount  of  the  debt.  The 
court  held,  further,  that  the  alleged 
fact  that  the  executor  was  insolvent 
was  no  legal  defense,  saying:  "Hav- 
ing taken  the  office,  and  thereby  placed 
himself  in  the  position  of  executor, 
and  so  continued  for  this  length  of 
time,  it  is  no  answer  now  to  charging 
his  indebtedness  in  his  account  of  ad- 
ministration that,  if  pasmient  of  all 
his  other  debts  had  been  enforced,  as 
well  as  this,  he  would  have  been  un- 
able to  meet  them." 

Where  it  appeared  that  an  executor 
sold  certain  real  estate  of  his  testator 
in  order  to  pay  debts  and  legacies,  and 
in  the  petition  to  secure  leave  to  sell 
he  failed  to  include  a  debt  owing  from 
himself  to  the  decedent,  the  court  held 
that  the  sale  was  a  breach  of  his  bond 
for  the  faithful  administration  of  the 
estate,  since  his  personal  debt  to  the 
testator  became  assets  in  his  hands, 
covered  by  l^e  bond,  for  which  he  and 
his  sureties  were  responsible  in  like 
manner  as  if  he  had  received  it  from 
any  other  debtor  of  the  deceased. 
Chapin  v.  Waters  (1872)  110  Mass. 
195. 

And  in  Bassett  v.  Fidelity  ft  D.  Co. 
(1904)  184  Masa  210,  100  Am.  St. 
Rep.  652,  68  N.  E.  205,  wherein  it  ap- 
peared that  an  executor  was  a  mem- 
ber of  a  firm  which  owed  a  debt  to  his 
testator,  the  court  held  that  the  execu- 
tor's bond  covered  the  debt,  and  the 
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sureties  thereon  were  liAble'for  the 
failure  of  their  principal  to  account 
for  the  same,  although  during  the 
period  of  his  trust  both  he  and  the 
firm  were  insolvent,  saying:  "An 
executor  or  administrator  is  appointed 
for  the  sole  purpose  of  enforcing,  in 
behalf  of  those  interested  in  the  es- 
tate, the  rights  of  the  estate  against 
others.  When  the  estate  has  a  claim 
against  the  executor  or  administrator 
himself,  he  is  incapacitated  from  per- 
forming that  duty  and  taking  to  him- 
self that  office.  For  that  reason,  on 
broad  principles  of  policy,  it  was  laid 
down  by  the  common  law  of  England 
that  he  must  yield  all  controversy  as 
to  the  debt  due  from  himself,  and  treat 
it  as  an  asset  of  the  estate.  No  one 
is  bound  to  accept  the  office,  and  if 
he  elects  to  do  so  he  thereby  tacitly 
assents  to  this  condition." 

In  Judge  of  Probate  v.  Sulloway 
(1896)  68  N.  H.  511,  49  L.R.A.  347,  73 
Am.  St.  Rep.  619,  44  Atl.  720,  wherein 
it  appeared  that  a  testator  appointed 
his  debtor  as  executor,  and  the  lat- 
ter, throughout  his  period  of  trust, 
was  insolvent  and  unable  to  pay  the 
debt,  the  court  held  that  the  defend- 
ants as  sureties  on  his  official  bond 
were  liable  for  the  amount  of  the  debt, 
for  by  the  statute  (§7,  Act  of  July  2, 
1822),  which  abolished  the  old  com- 
mon-law rule  that  the  appointment  of 
a  debtor  as  executor  extinguished  the 
debt,  all  debts  due  from  an  executor 
or  administrator  became  assets  in 
hand,  for  which  he  was  accountable 
regardless  of  his  ability  or  inability 
to  pay. 

Where  an  executor  was  indebted  to 
his  testator  and  it  appeared  that  he 
failed  to  account  for  the  debt,  being 
insolvent  throughout  the  term  of  his 
trust,  it  was  held  that  the  debt  became 
assets  with  which  the  executor  was 
chargeable,  and  at  its  maturity  was 
treated  as  paid,  and  thereafter  as  sa 
much  money  in  hand,  for  the  faithful 
administration  and  distribution  of 
which  the  sureties  on  the  executor's 
bond  were  responsible.  The  court  ap- 
plied a  statute  (Rev.  Stat.  §  6069)  pro- 
viding as  follows:  *The  naming  of 
any  person  executor  in  a  will  shall  not 
operate  as  a  discharge  or  bequest  of 


any  just  claim  which  the  testator  had 
against  such  executor;  but  such  claim 
shall  be  included  among  the  credits 
and  effects  of  the  deceased  in  the  in- 
ventory, and  the  executor  shall  be  lia- 
ble for  the  same  as  for  so  much  money 
in  hia  hands  at  the  time  such  debt 
or  demand  becomes  due;  and  he  shall 
apply  and  distribute  the  same  in  pay- 
ment of  debts  and  legacies,  and  among 
the  next  of  kin,  as  part  of  the  per- 
sonal estate  of  the  deceased/'  Mc- 
Gaughey  v.  Jacoby  (1896)  54  Ohio  St. 
487,  44  N.  E.  231. . 

See  to  the  same  effect,  Cheney  v. 
Powell  (1900)  20  Ohio  C.  C.  398,  11 
Ohio  C.  D.  279. 

In  United  Brethren  First  Church  v. 
Akin  (1904)  45  Or.  247,  66  L.R.A.  654, 
77  Pac.  748,  2  Ann.  Cas.  353,  an  ac- 
tion against  an  executor  and  the  sure- 
ties on  his  official  bond,  it  appeared 
that  the  executor  was  indebted  to  his 
testator  during  the  latter's  lifetime. 
The  court  held  that  under  a  statute 
(B.  &  C.  Comp.  Stat.  §  1144)  the  execu- 
tor was  chargeable  with  the  debt  as 
for  so  much  money  in  his  hands,  and 
for  the  proper  and  due  payment  and 
distribution  of  this  money  the  sure- 
ties were  liable. 

IV,  Rule  in  California, 

In  California,  the  majority  rule  is 
applied  by  the  courts  to  the  bonds  of 
administrators,  while  the  minority 
rule  has  been,  under  the  provisions 
of  a  statute  (Cal.  Code,  §  1447)  ap- 
plied to  the  bond  of  an  executor.  Tre- 
week  V.  Howard  (1895)  105  Cal.  434, 
39  Pac.  20;  Re  Walker  (1899)  125  Cal. 
242,  73  Am.  St.  Rep.  40,  57  Pac.  991 ; 
Sanchez  v.  Forster  (1901)  133  Cal.  614, 
65  Pac.  1077. 

Thus,  the  court  held  in  Sanchez  v. 
Forster,  supra,  that  the  liability  of 
the  sureties  on  the  bond  of  an  admin- 
istrator for  a  debt  owing  by  the  lat- 
ter to  the  decedent  depended  on 
whether  the  debt  remained  uncollected 
through  the  fault  of  the  representa- 
tive; that  is,  if  the  administrator,  dur- 
ing his  administration  of  the  estate, 
had  the  financial  ability  to  pay  the 
debt  and  failed  to  do  so,  the  sureties 
were  liable  under  the  bond.  The  court 
held,  farther,  that  the  contrary  rule 
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laid  down  in  Treweek  v.  Howard,  su- 
pra, abstracted  infra,  was  induced  by 
a  statute  (Code  Civ.  Proe.g  1447) 
which  imposed  the  restrictions  therein 
stated  only  as  to  executors,  and  did 
not  apply  to  administrators. 

In  the  case  of  Re  Walker  (1899) 
125  Cal.  242,  73  Am.  St  Rep.  40,  57 
Pac.  991,  a  proceeding  to  settle  the 
final  account  of  an  administrator, 
wherein  it  appeared  that  the  repre* 
sentative  of  the  decedent  was  indebted 
to  the  latter,  and  the  debt  owing  had 
remained  uncollected,  the  court  held 
that,  under  the  general  rule,  the  debt 
became  money  in  hand  on  the  appoint- 
ment of  the  debtor  as  administrator, 
and  he  and  his  sureties  were  charge- 
able with  the  same,  but  that  the  rule, 
being  a  legal  fiction,  must  be  strictly 
limited  so  as  not  to  cause  injustice, 
saying:  "The  appellant  admits  that 
the  general  rule  is  that  the  adminis- 
trator is  to  be  charged  with  a  debt 
due  from  him  to  the  estate  as  money 
on  hand,  but  contends  that  he  may 
show, — at  least,  on  his  final  settle- 
ment,— ^that  he  has  never  at  any  time, 
while  administrator,  had  the  means  to 
enable  him  to  pay  the  debt  or  any 
part  thereof.  Further  than  this,  un- 
questionably, the  contention  could  not 
logically  go,  since,  as  he  cannot  sue 
himself,  and  yet  it  is  his  duty  to  col- 
lect the  debt  for  the  estate,  he  must 
be  held  officially  liable  for  any  money 
he  could  have  so  applied  at  any  time 
daring  his  official  term.  If  he  has  not 
so  applied  it,  he  has  not  faithfully 
executed  the  duties  of  his  trust  ac- 
cording to  law,  and  his  sureties  may 
also  be  held,  for  it  is  so  nominated  in 
the  bond.  But  in  this  case  it  stands, 
for  the  purposes  of  this  appeal,  ad- 
mitted that  the  administrator  has  at 
no  time  during  his  term  had  one  dol- 
lar which  he  could  have  so  applied; 
and  the  decree  finds  and  adjudges  that 
he  has  something  over  ten  thousand 
dollars  in  cash  on  hand,  which  decree 
renders  him  liable  to  be  imprisoned 
for  contempt  for  not  paying  over  as 
directed,  and  perhaps  liable  to  prose- 
cution for  embezzlement,  and  consti- 
tutes an  estoppel  against  his  bonds- 
men, who  will  in  consequence  be  re* 
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quired  to  pay  money  to  the  estate 
which  has  not  been  lost  by  the  admin- 
istrator, and  which  otherwise  the  es- 
tate would  never  have  received.  They 
have  not  only  become  liable  for  the 
faithful  discharge  of  his  duties,  which 
is  all  they  expressly  undertook,  but 
also  that  the  administrator  is  solvent 
and  will  pay  his  indebtedness  to  the 
estate.  In  other  words,  they  are  held 
liable,  although  the  administrator  has 
in  fact  faithfully  performed  the  duties 
of  his  trust  according  to  law,  be> 
cause  of  a  fiction  of  the  law  that  money 
due  from  such  an  administrator  shall, 
as  against  him,  be  deemed  money  in 
hand.  All  fictions,  of  the  law,  we  have 
been  taught,  were  created  to  enable 
the  court  to  do  justice,  and  where  to 
indulge  a  fiction  is  to  cause  injustice, 
its  just  limit  has  been  found.  'In  fie- 
tione  juris  semper  acquitas  existit.'" 

In  Treweek  v.  Howard  (1895)  105 
Cal.  434,  39  Pac.  20,  an  action  against 
an  executor  and  the  sureties  on  his 
official  bond,  it  appeared  that  the 
executor  was  indebted  to  the  decedent 
during  his  lifetime  for  a  certain  sum 
of  money,  and  failed,  in  making  his 
final  report,  to  account  for  this  debt. 
The  California  Code  (§  1447)  provides 
as  follows:  "The  naming  of  a  person 
as  executor  does  not  thereby  discharge 
him  from  any  just  claim  which  the 
testator  has  against  him,  but  the  claim 
must  be  included  in  the  inventory,  and 
the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands, 
when  the  debt  or  demand  becomes 
due."  Under  that  act  it  was  held  that 
the  debt,  on  the  appointment  of  the 
debtor  as  executor,  became  money  in 
the  hands  of  the  executor,  and,  as 
such,  was  a,  part  of  the  estate  covered 
by  the  bond  on  which  the  sureties  be- 
came liable. 

In  the  case  of  Re  Walker,  supra,  the 
court  said  that  while  the  holding  in 
Treweek  v.  Howard,  supra,  was  per- 
haps justified  by  the  facts  of  that  case, 
so  far  as  it  rested  on  the  statute 
it  was  inconsistent  with  the  decisions 
under  the  New  York  act  from  which 
the  statute  was  taken. 
•  R.  £j.  B. 
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KENESAW  FREE  BAPTIST  CHURCH  OF  KENESAW,  NEBRASKA, 

V. 

G.  S.  LATTIMER  (G.  S.  LATIMER)  et  al.,  Appta. 

Nebraska  Supreme  Court '■^  September  27,  1910* 

(_  Neb.  — ,  174  N.  W.  296.) 

Religious  society  —  right  of  majority  to  control  property. 

1.  When  a  church,  strictly  congregational  or  independent  in  its  organi- 
zation,  is  governed  solely  within  itself ,  either  by  a  majority  of  its  mem- 
bership or  by  such  other  local  organism  as  it  may  have  instituted  for  the 
purpose  of  ecclesiastical  government,  and  holds  property  either  by  way  of 
purchase  or  donation,  with  no  other  specific  trust  attached  to  it  than  that 
it  is  for  the  use  of  that  church,  the  numerical  majprity  of  the  membership 
of  the  church  may  ordinarily  control  the  right  to  the  use  and  title  of  its 
property. 

[See  note  on  this  question  beginning  on  page  105.] 

—  severing  ecclesiastical  connection 
—  effect. 

2.  Such  local  church  may  sever  its 
ecclesiastical  connection  and  still  be 
entitled  to  control  the  temporalities  of 
the  church,  where  such  change  does 
not  involve  any  diversion  of  the  prop- 
erty from  the  original  trust.  In  such 
case  the  civil  courts  will  only  inquire 
as  to  who  constitute  the  religious  so- 
ciety and  its  legitimate  successors, 
and  award  to  them  the  use  of  the 
property,  and  will  not  ordinarily,  in 
case  of  a  schism  in  the  organization, 

Headnotes  1  and  2,  by  Cornish,  J. 


inquire    into    the    existing    religious 
opinion  of  those  who  adhere  to  the 
original  local  organization. 
LSee  23  R.  C.  L.  453.] 

—  obligation  to  establish  corporate 
capacity. 

3.  A  religious  society  is  not  bound 
to  establish  its  corporate  capacity  in 
order  to  maintain  an  action  to  quiet 
title  to  the  church  property  against 
trustees  who  are  threatening  to  inter- 
fere therewith. 

[See  23  R.  C.  L.  462.] 


Appeal  by  defendants  from  a  decree  of  the  District  Court  for  Adams 
County  (Dorsey,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  quiet  title 
to  certain  church  property.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Hugh  La  Master,  for  appellants : 

No  proof  of  the  corporate  character 
of  the  plaintiff  having  been  offered, 
and  its  corporate  character  having 
been  expressly  denied,  the  action 
should  have  been  dismissed. 

Thomp.  Corp.  §  8228;  Rottmann  v. 
Bartling,  22  Neb.  375,  35  N.  W.  126; 
Park  V.  Chaplin,  96  Iowa,  55,  31  L.R.A. 
141,  59  Am.  St  Rep.  353,  64  N.  W.  674; 
General  Assembly  v.  Overtoun  [1904] 
A.  C.  515. 

A  trust  cannot  be  terminated  until 
its  objects  are  fulfilled. 

2  Perry,  Trusts,  §  920;  Watson  v. 
Watson,  223  Mass.  425,  111  N.  E.  904; 
Metcalfe  v.  Union  Trust  Co.  181  N.  Y. 
39,  73  N.  E.  498;  39  Cyc.  99. 

Where  a  local  congregation  is  itself 


a  member  of  a  larger  and  more  import- 
ant religious  organization  it  is  under 
the  government  and  control  of  such 
larger  organization. 

Watson  V.  Jones,  13  Wall:  679,  20 
li.  ed.  666;  Pounder  v.  Ashe,  44  Neb. 
672,  63  N.  W.  48;  Immaculate  Concep- 
tion V.  Murphy,  89  Neb.  524,  35  L.R.A. 
(N.S.)  926,  131  N.  W.  946;  St.  Vin- 
cent's Parish  v.  Murphy,  83  Neb.  630, 
35  L.R.A.(N.S.)    919,  120  N.  W.  187. 

The  object  and  purpose  of  a  trust 
once  established  cannot  be  altered  by 
those  who  come  later. 

Kniskern  v.  St.  John's  &  St.  P.  Lu- 
theran Churches,  1  Sandf.  Ch.  439; 
Smith  V.  Pedigo,  145  Ind.  361,  19 
L.R.A.  483,  32  L.RJ^l.  888,  33  N.  E. 
777,  44  N.  E.  363;  Immaculate  Concep- 
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tion  v.  Murphy,  89  Neb.  624,  85  L.R.A. 
(N.S.)  926,  131  N.  W.  946;  Pounder  v. 
Ashe,  44  Neb.  672,  63  N.  W.  48 ;  Watson 
V.  Jones,  13  Wall.  679,  20  L.  ed.  666. 

Where  a  church  is  established  in  ac- 
cordance with  the  faith  and  polity  of  a 
certain  denomination,  the  property 
becomes  impressed  with  a  trust  char- 
acter, and  the  courts  will  protect  such 
trust  and  not  allow  the  property  to  be 
diverted  to  another  and  different  or- 
ganization having  different  beliefs  and 
a  different  organization. 

St.  Vincent's  Parish  v.  Murphy,  83 
Neb.  631,  35  L.R.A.(N.S.)  919,  120  N. 
W.  187;  Bonacum  v.  Harrington,  65 
Neb.  831,  91  N.  W.  886;  Miller  v.  Gable, 
2  Denio,  492;  Kniskern  v.  St.  John's 
&  St.  P.  Lutheran  Churches,  1  Sandf. 
Ch.  439 ;  Pounder  v.  Ashe,  44  Neb.  672, 
63  N.  W.  48 ;  Smith  v.  Pedigo,  145  Ind. 
361,  19  L.  R.  A.  438,  32  L.R,A.  838,  33 
N.  E.  777,  44  N.  E.  363. 

The  civil  courts  will  not  review  the 
action  of  the  highest  ecclesiastical 
authorities  in  matters  of  church  gov- 
ernment and  discipline. 

Watson  V.  Jones,  13  Wall.  679,  20  L. 
ed.  666;  Immaculate  Conception  v. 
Murphy,  89  Neb.  524,  35  L.R.A.(N.S.) 
926,  131  N.  W.  946;  St.  Vincent's  Par- 
ish  v.  Murphy,  83  Neb.  631,  35  L.R.A. 
(N.S.)  919,  120  N.  W.  187. 

The  executive  committee  is  duly  in- 
corporated under  the  statutes. 

Immaculate  Conception  v.  Murphy, 
89  Neb.  524,  35  L.R.A.(N.S.)  926,  131 
N.  W.  946. 

Mr.  C.  C.  Flansburg,  for  appellee : 

It  is  not  necessary  to  plead  the  cor- 
porate character  of  plaintiff  and  there- 
fore ^ot  necessary  to  prove  it. 

Exchange  Nat.  Bank  v.  Capps,  32 
Neb.  242,  29  Am.  St.  Rep.  433,  49  N.  W. 
223;  German  Ins.  Co.  v.  Frederick,  57 
Neb.  538,  77  N.  W.  1106;  Fletcher  v. 
Co-operative  Pub.  Co.  58  Neb.  511,  78 
N.  W.  1070. 

A  general  denial  does  not  put  in 
issue  the  corporate  character. 

Fletcher  v.  Co-operative  Pub.  Co.  su- 
pra ;  Chamberlain  Bkg.  House  v.  Kem- 
per, H.  &  McD.  Dry  Goods  Co.  3  Neb. 
(Unof.)  549,  92  N.  W.  175. 

When  a  church,  strictly  congrega^ 
tional  or  independent  In  its  organiza- 
tion, is  governed  solely  within  itself, 
either  by  a  majority  of  its  membership 
or  by  such  other  local  organism  as  it 
may  have  instituted  for  the  purpose 
of  ecclesiastical  government,  and 
holds  property  either  by  way  of  pur- 
chase or  donation,  with  no  other  spe- 


cific trust  attached  to  it  than  that  it  is 
for  the  use  of  that  congregation,  the 
numerical  majority  of  the  membership 
of  that  church  can  and  will  control 
the  right  to  the  use  and  title  of  said 
property. 

Watson  V.  Jones,  13  Wall.  679,  20  L. 
ed.  666;  Mack  v.  Kime,  129  Ga.  1,  24 
L.R.A.(N.S.)  675,  58  S.  E.  184;  Brown 
V.  Clark,  102  Tex.  323,  24  L.R.A.(N.S.) 
670,  116  S.  W.  360;  First  Baptist 
Church  V.  Fort,  93  Tex.  215,  49  L.R.A. 
617,  54  S.  W.  892;  Keyser  v.  Stansifer, 
6  Ohio,  364. 

The  majority  section  of  a  local  Con- 
gregational church,  independent  in 
government,  may  voluntarily  sever  its 
ecclesiastical  connection  and  may  con- 
trol the  temporalities  of  the  church 
where  such  change  does  not  involve 
any  diversion  of  the  property  from  the 
original  trust. 

Lawson  v.  Kolbenson,  61  111.  405; 
Schradi  v.  Domfeld,  52  Minn.  465,  55 
N.  W.  49. 

Cornish,  J.,  delivered  the  opinion 
of  the  court: 

Appeal  by  defendants  from  a  de- 
cree quieting  title  in  the  plaintiff  to 
certain  church  property  held  by 
them  as  trustees,  and  enjoining  them 
from  interference  therewith.  In 
1883-84  when  funds  were  raised  and 
the  church  building  erected,  the 
Freewill  Baptist  denomination  at 
Kenesaw  was  an  independent  gov- 
erning body,  owing  no  obedience  to 
any  higher  authority.  Quarterly 
meetings,  composed  of  delegates 
from  two  or  more  local  churches, 
could  admonish  a  church  when,  in 
its  opinion,  it  became  an  alien  to  the 
faith  and  practices  of  the  denomina- 
tion. It  could  determine  whether 
the  church  was  worthy  of  its  fellow- 
ship or  not.  A  local  church,  being 
Independent,  had  the  right  to  with- 
draw from  the  quarterly  meeting 
and  to  join  another  evanjgelical  de- 
nomination. This  body  would  send 
delegates  to  the  yearly  meeting, 
which  body  sustained  about  the  same 
relation  to  the  quarterly  meeting 
that  the  quarterly  meeting  did  to 
the  local  church.  Still  higher  was 
the  Greneral  Conference,  a  national 
organization,  which  aimed  to  con- 
solidate the  body,  harmonize  its  dif- 
ferent parts,  and  produce  unity  of 
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Dentinvent  and  discipline.  Its  pow- 
ers, too,  were  only  admonitory. 

In  the  nine  articles  of  the  con- 
stitution of  the  local  church  it  was 
provided  that  its  trustees  should 
provide  for  purchasing,  selling,  in- 
suring, and  caring  for  its  property, 
and  amongst  others  a  provision  as 
follows :  "Other  matters  shall  come 
under  the  rulings  of  General  Con- 
ference." 

In  October,  1883,  the  General  Con- 
ference appropriated  $200  for  erect- 
ing a  house  of  worship  at  Kenesaw. 
The  remainder  of  the  $1,503.18,  re- 
quired to  erect  the  church,  was 
pledged  without  condition  for  the 
building  of  the  church  by  local  con- 
tributions of  the  citizens  of  Kenesaw 
before  the  church  was  organized. 
At  the  time  of  the  completion  of  the 
church,  $400  was  owing,  which  the 
church  assumed  and  paid. 

At  this  time  one  Rev.  A.  D.  Wil- 
liams acted  as  church  clerk,  was  its 
first  pastor,  and  the  active  person 
in  procuring  the  church  fund.  He 
was  also  chairman  and  one  of  the 
five  members  of  the  executive  com- 
mittee of  the  Nebraska  Yearly 
Meeting,  a  corporation,  to  whom  the 
property  was  deeded,  "in  trust  for 
the  Freewill  Baptist  Church  of 
Kenesaw,  Nebraska."  This  execu- 
tive committee  was  created  "to  be 
a  board  of  missions  and  church  ex- 
tension, to  secure,  hold,  use,  and 
convey  funds,  in  money,  houses,  or 
lands,  for  the  propagation  of  the 
gospel,''  etc.  It  was  named  a  "Sys- 
tem of  Co-operation,"  organized  in 
part  to  hold  title  in  trust  "for  the 
churches  or  purposes  for  which  it 
was  secured,"  in  cases  where  it  had 
afforded  aid.  It  would  seem  that 
the  fund  raised  was  pledged  before 
the  creation  of  this  executive  com- 
mittee and  co-operative  system;  but 
from  the  time  Mr.  Williams  became 
its  chairman,  January  21,  1884,  the 
committee,  through  him,  may  be  said 
to  have  given  aid  in  the  construction 
of  the  building.  Later  the  congre- 
gation built  and  paid  for  a  parson- 
age upon  the  church  grounds. 

Years  afterwards,  by  concerted 
action  of  the  national  organizations 


of  the  Freewill  and  Missionary  Bap- 
tists, it  was  determined  that  there 
was  no  such  difference  in  their  de- 
nominations as  to  require  their  con- 
tinued separation,  and  a  basis  of 
union  was  agreed  upon  and  ap- 
proved by  the  General  Conference 
of  Freewill  Baptists.  Twenty-eight 
constituent  bodies  of  the  General 
Conference,  representing  44,481 
members,  approved,  and  five  bodies, 
representing  1,721,  disapproved,  of 
the  basis  of  union.  Among  those 
disapproving  was  the  Nebraska 
Yearly  Meeting.  The  plaintiff 
church,  however,  approved  of  the 
action  taken.  Afterwards  the  Ne- 
braska Yearly  Meeting  organized 
another  General  Conference,  and  in 
1916  refused  recognition  of  dele- 
gates from  the  plaintiff  church,  on 
the  grounds  that  it  had  taken  itself 
out  of  the  denomination.  It  also  re- 
fused to  deed  the  church  property 
to  the  plaintiff,  and  would  seem  to 
claim  the  right,  if  in  its  judgment 
it  seems  proper,  to  hold  the  property 
for  the  uses  of  another  congregation, 
conforming  to  the  present  views  of 
the  Nebraska  Yearly  .Meeting.  It 
should  be  added  that  the  plaintiff 
represents  every  *member  of  the 
present  congregation  at  Kenesaw,  so 
that  what  might  be  considered  as 
the  individual  right  of  a  member  of 
the  church  is  not  involved. 

The  question  is  whether  the  mem- 
bers of  the  local  church,  as  an  inde- 
pendent body,  can  control  the  right 
to  the  use  and  title  of  the  church 
property,  in  spite  of  the  fact  that 
the  system  of  co-operation  govern- 
ing the  executive  committee  provides 
that  it  shall  be  the  judge  whether 
the  church  has  taken  itself  out  of 
the  denomination,  or  has  become  ex- 
tinct, and  when  and  in  what  way  the 
property  shall  be  disposed  of  for  the 
purposes  for  which  it  was  secured. 

Disputes  of  this  character  have 
been  classified  as  follows:  First, 
cases  where  the  property  has  been 
by  the  deed  or  will  of  the  donor,*  or 
other  instrument,  by  which  the 
property  is  held,  by  the  express 
terms  of  the  instrument  devoted  to 
the  teaching,  support,  or  spread  of 
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8ome  specific  form  of  religious  doc- 
trine or  belief ;  second^  cases  where 
the  property  is  held  by  a  religious 
congregation,  which  by  the  nature 
of  its  organization  is  strictly  inde- 
pendent of  other  ecclesiastical  as- 
sociations, and,  so  far  as  church 
government  is  concerned,  owes  no 
fealty  or  obligation  to  any  higher 
authority ;  third,  cases  where  the  re- 
ligious congregation  or  ecclesiastical 
body  holding  the  property  is  but  a 
subordinate  member  of  some  gen- 
eral church  organization  in  which 
there  are  superior  ecclesiastical  tri- 
bunals, with  a  general  and  ultimate 
power  of  control,  more  or  less  com- 
plete, in  some  supreme  judicatory 
over  the  whole  membership  of  that 
general  organization.  It  will  be  re- 
membered that  the  trust  created  in 
the  deed  in  controversy  was  "for  the 
Freewill  Baptist  Church  of  Kene- 
saw,  Nebraska." 

No  doubt  individuals  may  dedi- 
cate their  property  for  the  propaga- 
tion of  a  definite  religious  doctrine 
or  belief,  so  long  as  it  violates  no 
law  or  morality,  in  which  case  the 
property  cannot  be  diverted  from  its 
special  purpose.  When,  however,  as 
in  the  instant  case,  property  is  given 
^^^j  J  ^  to  a  church  which  is 

•oci^tr-^risht  of  &  strictly  congrega- 

JSi^ilS^Jt^.'"'"  tionai  or  independ- 
ent organization, 
governed  solely  vdthin  itself,  with 
no  specific  trust  attached,  other  than 
that  it  is  given  for  church  purposes, 
the  case  is  different.  In  such  case 
the- ordinary  contributor  to  a  par- 
ticular church  regards  it  as  a  living 
organism,  subject  to  change  and 
growth.  He  would  not  attach  con- 
ditions to  the  contrary,  if  he  could. 
So  long  as  it  continues  by  regular 
succession,  retaining  its  identity  as 
the  church  to  which  the  donation 
was  made,  he  will  not  complain,  even 
though  there  are  changes  of  doctrine 
or  method  which  do  not  amount  to 
an  abandonment  of  the  original  pur- 
pose. This  was  the  attitude  of  the 
Yearly  Meeting.  It  has  thought  it- 
self free  not  to  follow  the  action  of 
the  General  Conference, 


The  defendants  contend  that  cjifr 
ferences  exist  between  the  old  or- 
ganization and  the  union  touching 
freedom  of  the  will,  general  atone- 
ment, open  communion,  and  per- 
severance of  the  saints.  We  will  not 
go  into  a  discussion  concerning  the 
extent  of  these  differences.  We  do 
not  believe  that  they  are  of  such  a 
character  as  to  show  an  intention, 
on  the  part  of  the  governing  body 
of  the  local  church,  to  violate  its 
implied  trust  and  abandon  the  pur- 
poses for  which  the  church  was 
organized.  We  do  not  believe  that 
the  local  church,  in  following  the 
recommendations  of  the  General 
Conference,  have  acted  outside  of 
their  own  rights  or  violated  any  of 
the  rights  of  the  executive  com- 
mittee. No  member  of  the  local 
congregation  complains.  The  gen- 
eral rule  appears  to  be  that,  when 
a  majority  section  of  the  church,  in- 
dependent in  government,  volun- 
tarily followed  the  action  of  the 
General  Conference,  which  resulted 
in  severing  its  con- 
nection with  the 
Yearly  Meeting,  it  •j;L\?t*^"^"-" 
did  not  thereby  lose 
its  identity,  and  is  entitled  to  control 
the  temporalities  of  the  church ;  such 
change  not  involving  any  diversion 
of  the  property  from  the  original 
trust. 

We  are  of  opinion  that  the  congre- 
gation of  the  Kenesaw  Freewill  Bap- 
tist Church  are  entitled  to  have 
their  property  in  the  hands  of  those 
who  are  in  accord  with  their  pur- 
poses, and  who  do  not  deny  them 
the  right  to  take  the  step  which  they 
have  taken  in  their  church  affilia- 
tions. 

Error  is  assigned  that  plaintiff 
failed  to  prove  its  corporate  char- 
acter and  that  such  failure  must  de- 
feat its  action.  We  are  of  opinion 
that  under  the  circumstances  of  this 

case  the  plaintiff  ^„„^.„o«  to 
was  not  required  •'•tMbiinh  cor- 
to  either  plead  or  ''•'•**  -paeity. 
prove  its  corporate  character.  For 
cases  bearing  upon  questions  dis- 
cussed, see  Mack  v.  Kime,  129  Ga. 
1,  24  L,R.A.(N.S.)    675,  58  S.  E. 


->«everinK 
eccleMiaMtlcal 
eonii«4 
effect. 


102' 


AlrfEklCAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


•  • « 


184;  ^itson-v.  Jones,  13  Wall.  679, 
'  20  L.  ed.  666 ;  Brown  v.  Clark,  102 
Tex.  323,  24  L.R.A.(N.S.)  670,  116 
S.  W.  360 ;  Schradi  v.  Domf eld,  52 
Minn.  465^  55  N.  W.  49 ;  Immaculate 
Conception  v.  Murphy,  89  Neb.  524, 
35L.R.A.(N.S.)  926,131  N.W.946; 
Pounder  v.  Ashe,  44  Neb.  672,  63  N. 
W.  48;  Smith  v.  Pedigo,  145  Ind. 
361,  19  L.R.A.  433,  32  L.R.A.  838, 
33  N.  E.  777,  44  N.  E.  363;  Ex- 
change Nat.  Bank  v.  Capps,  32  Neb. 
242,  29  Am.  St.  Rep.  433,  49  N.  W. 
223. 

The    judgment   of    the    District 
Court  is  affirmed. 

LettoHy  J.,  not  sitting. 

Petition  for  rehearing  denied  De- 
cember 15,  1919. 


HOTEL 


The  general  subject  of  the  deter- 
mination by  the  civil  courts  of  prop- 
erty rights  as  between  contending 
factions  of  an  independent  or  congre- 
gational church  is  discussed  in  the 
annotation  following  Baptist  City 
Mission  Soc.  v.  People's  Tabernacle 
Gong.  Church,  post,  105.  The  ques- 
tion involved  in  the  reported  case 
(Kenesaw  Free  Baptist  Church  v. 
Lattimbr,  ante,  98)  as  to  the  right 
to  withdraw  from  a  voluntary  eccle- 
siastical connection  is  discussed  in  sub- 
division VII.  of  that  note.  It  will  be 
observed  that  the  reported  case  differs 
from  most  of  the  cases  in  that  sub- 
division in  that  there  was  no  dissent- 
ing faction  of  the  local  society. 


BAPTIST  CITY  MISSION  SOCIETY  OF  DENVER,  Plff.  in  Err., 

V. 

PEOPLE'S  TABERNACLE  CONGREGATIONAL  CHURCH  OF 

DENVER. 

Colorado  Supreme  Court -^  July   1,   191S. 
(_  Colo.  — ,  174  Pac.  1118.) 

Religious  societies  —  power  to  convey  property. 

1.  The  majority  present  at  a  church  meeting  cannot  convey  church 
property  to  another  religious  denomination  against  the  protest  of  the 
minority^  although  no  express  trust  was  established  by  those  donating 
the  funds  with  which  the  property  was  purchased. 

ISee  note  on  this  question  beginning  on  page  105.] 

Evidence  —  purpose  of  deed.  parol  if  it  is  not  set  out  in  the  title 

2.  The  purpose  for  which  property     papers. 

was  conveyed  to,  and  is  being  used  by,  [See  10  R.  C.  L.  1050;  23  R.  C.  L. 

a  religious  society,  may  be  shown  by     452;  26  R.  C.  L.  1202.] 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (Perry, 
J.)  to  review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to 
cancel  an  alleged  deed  of  its  property  to  the  defendant  society.    AffirmeiL 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Henry  E.  May  and  Henry  B. 
Babb  for  plaintiff  in  error. 

Messrs.  Thomas  H.  Hood  and  Mur- 
ray &  Ingersoll*  for  defendant  in  er- 
ror: 

The  majority  of  the  membership  of 
a  Congregational  church  has  no  right 
to  give  away  the  whole,  or  any  part, 


of  that  church's  property  over  the  pro- 
test of  a  minority  of  its  membership. 

Glengary  Consoi.  Min.  Co.  v.  Boeh* 
mer,  28  Colo.  3,  62  Pac.  839,  21  Mor. 
Min.  Rep.  74 ;  Bouldin  v.  Alexander,  15 
Wall.  131,  140,  21  L.  ed.  69,  71;  Lind- 
strom  V.  Tell,  131  Minn.  207,  154  N. 
W.  969;  Schnorr's  Appeal,  67  Pa.  148, 


BAPTIST  CITY  MISSION  SOC 

(^^  Colo.  — ,  i 

5  Am.  Rep.  415;  Smith  v.  Pedigo,  145 
Ind.  379;  19  L.R.A.  433,  32  L.R.A.  838, 
33  N.  E,  777,  44  N.  E.  363 ;  Franke  v. 
Hann,  106  Wis.  129,  48  L.R.A.  856,  81 
N.  W.  1014;  First  Constitutional 
Presby.  Church  v.  Congregational  Soc. 
23  Iowa,  573;  Cape  v.  Plymouth  Cong. 
Church,  130  Wis.  179,  109  N.  W.  928; 
Watson  V.  Jones,  13  Wall.  679,  723,  20 
L.  ed.  666,  674;  Hale  v.  Everett,  53 
N.  H.  1,  16  Am.  Rep.  82;  Mt.  Helm 
Baptist  Church  v.  Jones,  79  Miss.  501, 
30  So.  714;  Mt.  Zion  Baptist  Church  v. 
Whitmore,  83  Iowa,  147,  13  L.R.A. 
198,  49  N.  W.  81;  Everett  v.  Jen- 
nings, 137  Ga.  253,  73  S.  E.  375; 
Stebbins  v.  Jennings,  10  Pick.  181, 
Landrith  v.  Hudgins,  121  Tenn.  556, 
120  S.  W.  783 ;  Baker  v.  Ducker,  79  Cal. 
365,  21  Pac.  764;  Yanthis  v.  Kemp,  43 
Ind.  App.  207,  85  N.  E.  976,  86  N.  E. 
451;  Monk  v.  Little,  122  Ark.  11,  182 
S.  W.  511;  Wheelock  v.  First  Presby. 
Church,  119  Cal.  486,  51  Pac.  841. 

Hill,  J.,  delivered  the  opinion  of 
the  court: 

This  controversy  is  between  two 
religrious  corporations  representing 
different  religious  denominations. 
It  involves  the  ownership  of  what 
is  called  the  People's  Tabernacle  in 
the  city  of  Denver.  It  appears  that 
in  1884  the  defendant  in  error  was 
organized  as  the  People's  Taber- 
nacle Congregational  Church  of 
Denver,  and  thus  continued  up  to 
the  time  of  this  controversy.  As  per 
its  name  and  articles  of  faith,  it  was 
understood  to  be  what  is  termed  a 
Congregational  church  or  society. 
It  affiliated  with  the  others  of  that 
denomination,  and  for  a  great  many 
years  received  funds  from  the  Con- 
gregational Home  Missionary  So- 
ciety. In  1900  it  acquired  the  land 
in  controversy  and  erected  a  church 
edifice  thereon.  The  funds  received 
for  the  purchase  of  other  lots  and 
buildings  formerly  owned  by  this 
society,  as  well  as  for  these  lots,  and 
the  construction  of  the  building 
thereon,  were  secured,  some  from 
its  members,  but  principally  by  pubr 
lie  donations  through  the  efforts  of 
its  former  pastor.  Rev.  T.  A.  Uzzell, 
who  devoted  over  a  quarter  of  a  cen- 
tury to  the  work  carried  on  by  this 
organization.  There  is  testimony 
tending  to  show  that^  while  many  of 
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those  who  made  the  largest  contri- 
butions thus  gave  to  him  at  his  so- 
licitation upon  account  of  their  ap- 
preciation of  his  work  and  their 
confidence  in  him,  without  regard  to 
the  denominational  character  of  his 
church,  and  without  any  strings  up- 
on it,  that  is,  as  to  how  he  or  the 
organization  was  to  use  it,  it  was 
likewise  shown  that  during  the 
period  in  which  practically  all  these 
funds  were  raised  he  was  generally 
known  and  understood  to  be  a  Con- 
gregational minister,  and  that  his 
church,  while  somewhat  on  the  mis- 
sionary order,  was  likewise  recog- 
nized and  understood  to  be  a  Con- 
gregational church.  The  record 
further  discloses  that  under  his 
pastorship  the  church  or  mission 
prospered  and  did  much  good  in  its 
community,  and  that  at  the  time  of 
his  death,  1910,  it  was  in  a  prosper- 
ous and  healthy  condition,  both 
spiritually  and  financially,  that  it 
then  had  about  $1,700  in  its  treas- 
ury, that  the  church  property  was 
of  a  value  of  about  $50,000  and  was 
clear  of  encumbrance. 

The  record  discloses  that,  after 
Parson  Uzzell  passed  away,  dissen- 
sion arose  among  the  membership 
of  the  church,  occasioned  apparent- 
ly by  inability  to  raise  money,  with 
the  result  that  thereafter,  at  a 
meeting  purported  to  be  called  for 
that  purpose  and  by  a  vote  of  the 
membership  present,  being  sixty- 
four  for,  and  fifty-eight  against,  a 
deed  was  authorized  to  be  executed 
for  the  property  to  the  Baptist  City 
Mission  Society,  which  it  is  con- 
ceded is  a  part  of  the  religious 
organization  known  as  the  Baptist 
denomination.  This  deed  contains 
certain  conditions.  One  was  that 
the  Baptist  societies  would  pay  all 
the  debts  of  the  Tabernacle  Church, 
which  then  had  reached  about  $700, 
and  also  a  special  improvement  tax 
against  the  property  of  about  $1,- 
700.  Other  clauses  provided  for 
membership  under  certain  condi- 
tions of  the  members  of  the  church 
in  the  Baptist  society.  It  also,  un- 
der certain  conditions,  permitted  a 
resale  of  the  property.    The  result 
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of  its  conditions  as  a  wjiole  pemriit- 
ted  of  its  entire  future  control  by 
the  Baptist  Church  and  of  that 
creed  and  faith.  Protests  were 
made  by  many  of  the  minority  who 
were  present  at  the  meeting.  Later 
eighty-two  members  of  the  church 
signed  a  written  protest.  This  was 
ignored,  the  conveyance  made,  pos- 
session given,  and  the  property 
turned  over  to  the  new  organiza- 
tion. This  suit  was  brought  to  have 
the.  deed  declared  void,  for  its  can- 
celation, etc.  Trial  was  to  the 
court,  which  found  that  the  attempt- 
ed transfer  was  a  diversion  of  the 
temporalities  of  the  said  defendant 
in  error  church,  and  was  in  viola- 
tion of  the  trust  under  and  by  vir- 
tue of  which  said  temporalities  were 
held,  and  a  breach  of  duty  on  the 
part  of  those  attempting  to  execute 
said  deed,  for  which  reason  it  was 
ordered  canceled,  etc. 

The  defendant  in  error  urges 
many  irregularities  in  the  proceed- 
ings leading  up  to  the  execution  of 
the  deed,  and  lack  of  performance 
with  its  conditions,  which  its  coun- 
sel contend  are  alone  sufficient  to 
have  the  transaction  set  aside.  As 
we  view  it,  these  matters  need  not 
be  gone  into;  but  assuming,  without 
so  holding,  that  they  were  regular 
and  sufficient  in  the  respects  com- 
plained of,  the  question  then  to  be 
determined  is:  Can  a  majority  of 
those  present,  at  a  meeting  called 
for  that  purpose,  order  the  exe- 
cution of  a  deed  to  their  church 
property  to  another  denomination 
practically  without  consideration, 
thereby  leaving  their  own  church 
society  without  any  church  edifice 
or  other  place  within  which  to 
worship,  and  where  the  result  of  the 
transaction  makes  it  practically  a 
gift  of  the  property  from  one  de- 
nomination to  another,  leaving  the 
grantor  organization  with  nothing 
for  its  members  to  do  but  to  go  into 
the  other  denomination,  disperse,  or 
again  raise  money  with  which  to 
rent  or  buy  another  edifice  within 
which  to  carry  on  its  worship.  In 
other  words,  can  a  majority  only  of 
those    present    at  a  meeting    (al- 


though called  for  that  purpose)  of 
a  church  organization  of  toe  de- 
nomination turn  its  temporalities 
over  to  another  denomination  for 
the  use  and  benefit  of  the  latter  de- 
nomination as  here  attempted  ?  The 
trial  court  was  of  opinion  that  it 
could  not  be  thus  accomplished.  We 
are  in  accord  with 
this  conclusion,  liTcV^He^ 

which    is    supported    S^Jtltl**^  convey 
,        ,,  ,^^    .    ,  ,     property. 

by  the  great  weight 
of  authority.  Marien  v.  Evangeli- 
cal Creed  Cong.  Church,  132  Wis. 
650,  113  N.  W.  66;  Roshi's  Appeal, 
69  Pa.  463,  8  Am.  Rep.  275 ;  Smith 
V.  Pedigo,  145  Ind.  361,  19  L.R.A. 
433,  32  L.R.A.  838,  33  N.  E.  777,  44 
N.  E.  363;  Lindstrom  v.  TeU,  131 
Minn.  203, 154  N.  W.  969 ;  Mt.  Helm 
Baptist  Church  v.  Jones,  79  Miss. 
488,  30  So.  714;  Mt.  Zion  Baptist 
Church  V.  Whitmore,  83  Iowa,  138, 
13  L.R.A.  198,  49  N.  W.  81 ;  Lan- 
drith  V.  Hudgins,  121  Tenn.  556, 120 
S.  W.  783 ;  Rottmann  v.  Bartling,  22 
Neb.  375,  35  N.  W.  126 ;  Franke  v. 
Mann,  106  Wis.  118,48  L.R.A.  856, 
81  N.  W.  1014 ;  Madison  Ave.  Bap- 
tist Church  V.  Baptist  Church,  46  N. 
Y.  131 ;  Everett  v.  Jennings,  137  Ga. 
253,  73  S.  E.  375 ;  Schnorr's  Appeal, 
67  Pa.  138,  5  Am.  Rep.  415 ;  Cape  v. 
Plymouth  Cong.  Church,  130  Wis. 
174,  109  N.  W.  928;  Watson  v. 
Jones,  13  Wall.  679,  20  L.  ed.  666 ; 
Lemp  v.  Raven,  113  Mich.  375,  71 
N.  W.  627;  Krecker  v.  Shirey,  163 
Pa.  534,  29  L.R.A.  476,  30  Atl.  440 ; 
Brundage  v.  Deardorf  (C.  C.)  55 
Fed.  839;  Berry  v.  Second  Baptist 
Church,  37  Okla.  117,  130  Pac.  585, 
34  Cyc.  1167,  1169;  Madison  Ave. 
Baptist  Church  v.  Baptist  Church, 
73  N.  Y.  82. 

While  it  is  true  that  the  language 
in  the  deeds  from  the  original  grant- 
ors to  the  defendant  in  error  for  the 
lots  in  controversy  does  not  contain 
a  declaration  pertaining  to  the  use 
or  the  purposes  for  which  they  were 
secured,  it  is  clearly  shown  that  they 
were  secured  for  these  uses,  and 
were     being     used 
for  these  purposes,  Kv*dence-- 
and  not   otherwise. 
In  such  cases  the  weight  of  author- 
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ity  is  that,  when  not  set  out  in  the 
deed,  the  purposes  for  which  they 
were  secured  and  beinsr  used  can  be 
otherwise  shown  to  exist.  Landrith 
V.  Hudgins,  121  Tenn.  556,  120  S. 
W.  783;  Lindstrom  v.  Tell,  131 
Minn.  203,  154  N.  W.  969;  Smith  v. 
Pedigo,  145  Ind.  361, 19  L.R.A.  433, 
32  L.R.A.  838,  33  N.  E.  777,  44  N. 
E.  363 ;  Franke  v.  Mann,  106  Wis. 
118,  48  L.R.A.  856,  81  N.  W.  1014; 
Hale  V.  Everett,  53  N.  H.  9, 16  Am. 
Rep.  82. 

The  plaintiff  in  error  cites  numer- 
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ous  cases  disclosing  contentions 
between  majority  and  minority 
stockholders  of  private  corporations 
to  sustain  its  position.  They  have 
no  application  to  cases  of  this  kind 
where  the  denominational  character 
of  the  churches  or  societies  must,  of 
necessity,  enter  into  the  contro- 
versy. Any  argument  which  seeks 
to  evade  or  get  around  this  fact  is 
not  applicable  to  this  controversy. 
The  judgment  is  affirmed. 

Bailey  and  Allen»  JJ.,  concur. 


ANNOTATION. 

Determination  by  the  civil  courts  of  property  rights  between  contending 

factions  of  an  independent  or  congregational  church. 


I.  In  general,  105. 
II.  Property  subject  to  express  trust, 

106. 
III.  General    rule  of  majority  control, 

108. 
rv.  Necessity  of  formal  action,  110. 
V.  Decision  of  council,  110. 
VI.  Diversion  of  property  from  implied 
trust: 
a.  Generally,  111. 

f .  In  generals 

Tbis  note,  as  indicated  by  its  title,  is 
confined  to  cases  where  a  schism  or 
division  has  arisen  within  an  inde- 
pendent religious  society  as  a  result 
of  which  the  title  to,  or  control  of,  the 
pioperty  of  the  society  has  become  in- 
volved in  litigation  in  the  civil  courts. 

It  is  to  be  observed  at  the  outset,  as 
said  in  SUllings  v.  Finney  (1919)  287 
UL  145,  122  N.  E.  369,  and  in  substance 
in  many  other  cases,  both  within  and 
without  the  scope  of  this  annotation, 
that  "courts  have  no  power  to  pass 
upon  questions  of  differences  between 
contending  factions  of  a  church  so- 
ciety unless  civil  or  property  rights 
are- involved.  They  will  not  interfere 
to  control  the  exercise  of  ecclesiastical 
authority  not  violative  of  a  civil  or 
property  right." 

The  following  quotation  from  the 
opinion  in  Mendelsohn  v.  Gordon 
(1913)  —  Teau  Civ.  App.  — ,  156  S.  W. 
1149,  represents  a  common  formula- 
tion of  the  principle :  "In  disputes  be- 
tween factions  of  religious  societies 


VI.— continued. 

b.  Change  of  denominational  re- 
lations or  fundamental  doc- 
trines, 113. 
VII.  Withdrawal  frwn  a  voluntary  ec- 
clesiastical connection,  123. 
Vfll.  Adhering  to  voluntary  ecclesiastical 
connection,  129. 
IX.  Effect  of  incorporation,  130. 
X.  Divided  use,  132. 

the  only  questions  which  the  civil 
courts  are  authorized  to  determine  are 
those  affecting  property  rights.  In 
such  controversies,  ecclesiastical  or 
doctrinal  questions  will  only  be  in- 
quired into  so  far  as  may  be  necessary 
to  determine  the  property  rights  of  the 
parties." 

The  principle  is,  of  course,  appli- 
cable whether  the  society  involved  is 
independent  in  government  or  is  but 
part  of  a  general  ecclesiastical  body. 
A  concrete  illustration  of  the  kind  of 
questions  which  the  principle  excludes 
from  the  jurisdiction  of  the  civil 
courts  is  afforded  by  Carter  v.  Pap- 
ineau  (1916)  222  Mass.  464,  L.R.A. 
1916D,  371,  111  N.  E.  358,  Ann.  Cas. 
1918C,  620,  an  action  arising  out  of 
the  exclusion  of  a  member  of  the 
Protestant  Episcopal  Church  from  the 
communion  table.  The  court  said 
that  in  Massachusetts  the  rights  of 
plaintiff  as  a  communicant  are  not  en- 
forceable in  the  civil  courts;  and  that 
it  was  unnecessary  to  determine 
whether,  at  common  law,  a  member  of 
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the  Church  of  Ensrland  could  sue  if 
unjustifiably  denied  participation  in 
the  communion. 

That  the  principle  may  in  its  opera- 
tion withhold  the  hand  of  the  civil 
court,  even  in  case  of  flagrant  viola- 
tion of  the  law  of  the  church,  if  no 
property  right  is  involved,  is  well  il- 
lustrated by  the  recent  case  of  Gibson 
v.  Singleton  (1919)  —  Ga.  — ,  101  S. 
E.  178,  where  the  Georgia  supreme 
court  declared  that  "a  court  of  equity 
will  not  interfere  with  the  internal  af- 
fairs of  a  religious  organization,  when 
no  property  rights  are  involved,  for 
the  reason  that  civil  courts  have  no 
jurisdiction  of  such  matters,  and  can- 
not take  jurisdiction-  of  them,  whether 
they  had  been  adjudicated  by  the 
ecclesiastical  courts  or  not;"  and  ap- 
plied that  principle  by  sustaining  a 
demurrer  to  a  petition  to  enjoin  the 
pastor  of  an  incorporated  church  from 
prescribing  the  payment  of  $1  as  a 
condition  of  a  right  to  vote  for  trus- 
tees, notwithstanding  that  the  dis- 
cipline of  the  church  provided  that 
every  member  twenty-one  years  of  age 
and  in  full  communion  should  have 
the  right  to  vote,  and  notwithstanding 
the  allegations  of  the  petition  to  the 
effect  that  if  the  pastor  were  allowed 
to  enforce  the  condition,  he  would  ef- 
fectually prevent  from  voting  a  large 
number  of  the  members  of  the  church. 
And  the  court  added  that  allegations 
that  the  enforcement  o.f  such  an- 
nouncement of  the  pastor  would  result 
in  an  illegal  and  fraudulent  election 
and  be  violative  of  the  rules  of  the- 
church  and  permit  the  pastor  to  en- 
force his  own  arbitrary  will  upon  the 
members  of  the  church  for  his  own 
private  and  personal  purposes  would 
not  confer  jurisdiction. 

Schisms  or  divisions  within  reli- 
gious societies,  however,  frequently 
give  rise  to  questions  affecting  prop- 
erty rights  of  which  the  civil  courts 
do  have  jurisdiction. 

In  Watson  v.  Jones  (1872)  13  Wall. 
(U.  S.)  679,  20  L.  ed.  666,  generally 
accepted-  as  the  leading  case  on  the 
subject,  the  court  thus  classifies  the 
questions  which  come  before  the  civil 
courts  concerning  the  rights  of  prop- 
erty held  by  ecclesiastical  bodies :    "1. 


The  first  of  these  is  when  ttie  property 
which  is  the  subject  of  controversy 
has  been,  by  deed  or  will  of  the  donor, 
or  other  instrument  by  which  the  prop- 
erty is  held,  by  the  express  terms  of 
the  instrument,  devoted  to  the  teach- 
ing, support,  or  spread  of  some  specific 
form  of  religious  doctrine  or  belief. 

^'2.  The  second  is  when  the  property 
is  held  by  a  religious  congregation 
which,  by  the  nature  of  its  organiza- 
tion, is  strictly  independent  of  other 
ecclesiastical  associations,  and,  so  far 
as  jchurch  government  is  concerned, 
owes  no  fealty  or  obligation  to  any 
higher  authority. 

"3.  The  third  is  where  the  religious 
congregation  or  ecclesiastical  body 
holding  the  property  is  but  a  subor- 
dinate member  of  some  general  church 
organization  in  which  there  are  supe- 
rior ecclesiastical  tribunals  with  a 
general  and  ultimate  power  of  con- 
trol more  or  less  complete  in  some 
supreme  judicatory  over  the  whole 
membership  of  that  general  organiza- 
tion." 

The  present  annotation  is  not  con- 
cerned with  the  third  class,  which  was 
in  fact  the  class  involved  in  the  Wat- 
son Case;  nor  with  the  first  class,  ex- 
cept so  far  as  it  includes  cases  which 
are  also  within  the  second  class.  (It 
will  be  observed  that  the  first  and  sec- 
ond classes  and  the  first  and  third 
classes  are  not  mutually  exclusive.) 

II,  Property  subject  to  express  trust. 

As  regards  the  first  class,  i.  e.,  ex- 
press trusts,  the  court  in  the  Watson 
Case  said:  "In  such  case,  if  the  trust 
is  confided  to  a  religious  congregation 
of  the  independent  or  congregational 
form  of  church  government,  it  is  not 
in  the  power  of  the  majority  of  that 
congregation,  however  preponderant, 
by  reason  of  a  change  of  views  on  re- 
ligious subjects,  to  carry  the  property 
so  confided  to  them  to  the  support  of 
new  and  conflicting  doctrine." 

This  principle,  with  reference  to 
property  held  by  a  congregational  or 
independent  society  subject  to  an  ex- 
press and  specific  trust,  is  very  gen- 
erally conceded.  For  example,  Lurton, 
J.,  in  Nance  v.  Busby  (1892)  91  Tenn. 
303,  15  L.R.A.  801,  18  S.  W.  874,  said: 
"In  the  case  of  a  definite  trust  for  the 
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maintenance  of  a  particular  faith  or 
form  of  worship  the  court  will  even  go 
80  far  as  to  prevent  the  diversion  of 
the  property  by  the  action  of  the 
majority  of  the  beneficiaries,  and  if 
there  be  a  minority  who  adhere  to  the 
original  principles,  such  minority  will 
be  held  to  comprise  the  exclusive 
beneficiaries,  and  entitled  to  the  con- 
trol and  enjoyment  of  the  property 
without  interference  by  the  unfaithful 
majority."  Hence,  if  the  property  is 
held  subject  to  an  express  and  specific 
trust  for  the  benefit  of  any  particular 
denomination  and  for  the  support  and 
propagation  of  any  particular  set  of 
doctrines  or  tenets,  the  civil  courts 
will  prevent  its  diversion  to  any  other 
denomination  or  any  other  set  of  doc- 
trines or  tenets,  upon  the  complaint  of 
a  minority  faction  which  remains  true 
to  the  original  purposes  of  the  trust. 
See,  in  this  connection,  Sarver's  Ap- 
peal (1874)  81  Pa.  183,  infra,  VIL,  and 
Rodgers  v.  Burnett  (1901)  108  Tenn. 
173.  65  S.  W,  408,  infra,  VII. 

The  principle,  of  course,  does  not 
apply  in  case  of  an  independent  soci- 
ety if  it  is  found  that  the  majority 
faction — assuming  that  by  the  law  of 
the  society  the  majority  rule  pre- 
vails— ^has  not  departed  from  the  doc- 
trines or  tenets  protected  by  the  trust. 

Thus,  in  Bennett  v.  Morgan  (1902) 
112  Ky.  512,  16  S.  W.  287,  where  the 
site  of  the  church  building  was  con- 
veyed to  commissioners  of  a  primitive 
Baptist  church  and  their  successors, 
"holding  forth  the  apostolic  doctrine, 
to  wit,  personal  election,  predestina- 
tion, baptism  by  immersion,  etc.,"  a 
decree  enjoining  a  minority  faction, 
which  believed  in  ''absolute  predes- 
tination," from  interfering  with  the 
exclusive  use  of  the  church  property 
by  the  majority,  which  believed  in 
"limited  predestination,"  was  afiirmed, 
upon  the  ground  that  by  the  weight  of 
testimony  both  doctrines  were  taught 
in  substance  in  churches  in  good 
{Standing  in  the  associations  of  the 
Primitive  Baptist  Church,  and  there 
was  no  such  unanimity  of  authority 
upon  the  subject  as  would  justify  the 
court  in  holding  that  there  had  been 
either  by  the  majority  or  minority  a 
departure  from  the   faith   as   under- 


stood at  the  time  the  church  property 
was  conveyed  for  the  purposes  named 
in  the  deed.  A  Kentucky  statute, 
which  contemplates  a  division  of  the 
property  in  certain  circumstances, 
was  held  inapplicable  for  reasons  not 
within  the  scope  of  this  annotation. 

Even  when  there  has  been  a  perver- 
sion of  an  express  trust  by  the  persons 
in  control  of  an  independent  society, 
the  suit  for  relief  may  fail  because  the 
complainants  do  not  have  the  status 
necessary  to  enable  them  to  vindicate 
and  protect  the  trust. 

Thus,  in  Nance  v.  Busby  (Tenii«) 
supra,  it  was  held  that  excommunicat- 
ed members  of  a  purely  congregational 
and  independent  church  could  not 
stand  for  and  represent  the  members 
of  the  church  in  an  action  to  prevent 
the  diversion  of  the  church  property 
from  its  lawful  uses  under  a  convey- 
ance of  the  property  to  the  "Regular 
Primitive  Baptist  Church,  at  Nash- 
ville, of  the  old  school,  of  which  Elder 
Phillip  Ball  is  the  present  pastor  or 
minister,  and  their  successors  of  the 
same  faith  and  order,  forever."  And 
it  was  further  held  that  the  result  was 
not  affected  by  the  fact  that,  under 
an  erroneous  construction  of  the 
usage  and  practice  of  the  church,  the 
excommunication  was  by  a  vote  of  the 
majority  without  notice  to  the  accused 
of  the  charges  against  them  or  oppor- 
tunity to  vindicate  themselves,  the 
court  taking  the  view  that  the  excom- 
munication was  an  act  of  the  church 
which  could  not  be  reviewed  or  inter- 
fered with  by  the  civil  court.  This 
decision  was  upon  the  assumption 
that^  prior  at  least  to  the  expulsion  of 
the  minority  faction  by  majority  fac- 
tion, there  had  been  no  abandonment 
of  the  original  faith  and  practice  by 
the  majority. 

So,  in  Shannon  v.  Frost  (1842)  8  B. 
Mon.  (Ky.)  253,  it  was  held  that  ex- 
communicated members  of  a  Baptist 
church  have  no  such  interest  therein 
as  will  authorize  them  to  maintain  a 
suit  in  relation  to  the  church  prop* 
orty. 

In  this  connection,  however,  though 
the  case  is  not  within  the  scope  of  the 
note,  since  no  schism  was  involved, 
attention  is  called  to  Hendryx  v.  Fed- 
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pie's  United  Church  (1906)  42  Wash. 
336,  4  L.R.A.(N.S.)  1154,  84  Pac.  1123, 
7  Ann.  Cas.  764,  holding  that  equity 
would  aid  a  member  of  a  church  who 
had  been  expelled  for  the  fraudulent 
purpose  of  devoting  the  church  prop* 
erty  to  purposes  entirely  foreign  to 
that  of  the  church  organization,  to 
preserve  the  trust  property,  notwith- 
standing the  rules  of  the  organization 
permit  the  expulsion  of  members  with- 
out formal  trial. 

In  Predestinarian  Baptist  Church  v. 
United  States  Baptist  Church  (1910) 
189  Ky.  110,  129  S.  W.  646,  where  the 
deed  to  the  church  property  expressed 
a  trust  for  the  support  of  the  '^doc- 
trine  of  predestination,  particular  re- 
demption, total  depravity,  effectual 
calling,  the  certain  perseverance  of 
the  saints,  and  believers  in  baptism 
by  immersion,"  the  court,  without  go- 
ing into  the  question  whether  the 
majority  faction  had  departed  from 
the  doctrines  thus  declared,  refused 
relief  to  the  successors  of  the  minority 
faction  upon  the  ground  of  laches,  the 
suit  not  having  been  brought  until 
nineteen  years  after  the  separation 
and  withdrawal  of  the  minority  fac- 
tion, none  of  whom  was  living  at  the 
time  of  the  suit. 

In  Turpin  v.  Bagby  (1897)  138  Mo, 
7,  39  S.  W.  455,  where  property  was 
conveyed  in  trust  while  the  church 
should  be  governed  by  the  ''rules, 
usages,  and  faith  of  the  Missionary 
Baptist  churches  of  the  state  of  Mis- 
souri," it  was  held  that  the  legal  title 
to  the  property  was  vested  in  the 
trustees  regularly  appointed,  and 
could  not  be  devested  by  the  vote  of 
a  small  minority,  acting  independently, 
although  they  may  alone  of  the  entire 
membership  truly  represent  and  be 
governed  by  the  "rules,  usages,  and 
faith  of  the  Missionary  Baptist 
churches  of  the  state  of  Missouri,"  and 
notwithstanding  that  in  consequence 
of  the  departure  by  the  majority  from 
such  rules  and  faith  the  property  may 
be  diverted  from  the  trust  impressed 
upon  it  under  the  grant.  Under  this 
decision  it  is  not  apparent  how  the  ex- 
press trust  to  which  the  property  was 
subject  could  be  vindicated  as  against 
the  action  of  the  heretical  majority. 


HI,  General  rttle  of  majority  control. 

In  the  absence  of  a  breach  of  trust, 
express  or  implied,  the  majority  rule 
prevails  in  independent  or  congrega- 
tional societies,  so  that  in  societies  like 
those  of  the  Congregational  or' Bap- 
tist denominations,  which  have  no  or- 
ganic connection  with  any  external 
ecclesiastical  body,  the  will  of  the 
majority,  when  duly  and  regularly  ex- 
pressed through  the  appointed  chan- 
nels of  the  society,  ordinarily  prevails, 
not  only  when  its  effects  are  confined 
to  the  domain  of  purely  religious,  spir- 
itual, or  ecclesiastical  concerns  over 
which  the  civil  courts  have  no  juris- 
diction, but  also  when  its  action  or  de- 
cision directly  or  indirectly  affects 
civil  or  property  rights  over  which  the 
civil  courts  do  have  jurisdiction. 

United  States. — ^Watson  v.  Jones 
(1872)  13  Wall.  679,  20  L.  ed.  666; 
Bouldin  v.  Alexander  (1873)  15  Wall. 
131,  21  L.  ed.  69. 

Alabama. — Barton  v.  Fitzpatrick 
(1914)  187  Ala.  273,  65  So.  390;  Gewin 
v.  Mt.  Pilgrim  Baptist  Church  (1910) 
166  Ala.  345,  139  Am.  St.  Rep.  41,  51 
So.  947;  Tucker  v.  Denson  (1918)  — 
Ala.  — ,  80  So.  873 ;  Manning  v.  Yeager 
(1919)  —  Ala.  — ,  82  So.  435. 

Arkansas.— Monk  v.  Little  (1916) 
122  Ark.  7,  182  S.  W.  511. 

(Georgia. — Bates  v,  Houston  (1880) 
66  Ga.  198;  Tucker  v.  Paulk  (1918) 
148  Ga.  228,  96  S.  E.  339 ;  Mack  v.  Kime 
(1907)  129  Ga.  1,  24  L.R.A.(N.S.)  675, 
58  S.  E.  184. 

Illinois.  —  German  E.  L.  Trinity 
Cong.  V.  Deutsche  Evangelisch  Luth- 
erische  Dreieinigkeita  Gemeinde 
(1910)  246  111.  328,  92  N.  W.  868,  20 
Ann.  Cas.  404. 

Kentacky.— Shanon  v.  Frost  (1842) 
3  B.  Mon.  253;  Hadden  v.  Chorn  (1847) 
8  B.  Mon.  70;  Poynter  v.  Phelps  (1908) 
129  Ky.  881,  24  L.R.A.(N.S.)  729,  111 
S.  W.  699. 

Louisiana. — LeBlanc  v.  Lemaire 
(1901)  105  La.  639,  30  So.  185. 

Massachusetts. — Enos  v.  Church  of 
St.  John  the  Baptist  (1905)  187  Mass. 
40,  72  N.  E.  253. 

Nebraska. — Kenesaw  Free  Baptist 
Church  v.  Lattimer  (reported  here- 
with), ante,  98. 

Pennsylvania.  —  Landis's      Appeal 
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(1S83)   102  Pa.  467;  Fernstler  v.  Sei- 
bert  (1886)  114  Pa.  196,  6  Atl.  165. 

Texas.  —  First  Baptist  Church  v. 
Fort  (1899)  93  Tex.  215,  49  L.R.A.  617, 
54  &  W.  892;  Gibson  v.  Morris  (1903) 
81  Tex.  Civ.  App.  645,  73  S.  W.  85; 
Btosner  v.  Laird  (1912)  —  Tex.  Civ. 
Ap|>.  — ,  145  S.  W.  645. 

Wiscoiifliii. — Lutheran  Trifoldighed 
Conf  .  V.  St.  Paul's  English  E.  L.  Cong. 
(1914)  159  Wis.  56, 150  N,  W.  190. 

The  principle  is  well  formulated  in 
the  first  syllabus  by  the  court  in  Ken- 
E8AW  FsEB  Baptist  Church  v.  Latti- 
MER  (reported  herewith),  though  the 
opinion  includes  a  clearer  recognition 
that  the  principle  is  subject  to  the 
limitation  that  the  action  does  not 
amount  to  an  abandonment  of  the  orig- 
inal purpose  of  the  society. 

The  principle  is  recognized,  express- 
ly or  impliedly,  by  most  of  the  cases 
cited  in  this  annotation,  even  by  those 
which,  like  Baptist  City  Mission  Soc. 
V.  People's  Tabernacle  (]ong.  Church 
(reported  hetrewith)  ante,  98,  ac« 
tually  applied  an  exception.  Doubt- 
less, in  the  absence  of  facts  upon 
which  to  base  a  charge  that  the  major- 
ity have  attempted  to  carry  over  the 
property  to  another  denomination  or 
otherwise  to  divert  it  from  the  sup- 
port of  the  fundamental  and  character^ 
istic  doctrines  or  polity  of  the  society, 
the  principle  is  commonly  acquiesced 
in  without  litigation.  Hence,  its  po- 
tency for  the  settlement  of  the  or- 
dinary disputes  and  contentions  among 
the  members  of  independent  soci- 
eties is  not  adequately  reflected  in  the 
cases  cited  in  the  annotation,  which, 
for  the  most  part,  presented  some  color 
at  least  for  the  contention  that  the  ac- 
tion of  the  majority  was  so  heretical 
or  revolutionary  as  to  form  an  excep- 
tion to  the  rule. 

The  application  of  the  general  prin- 
ciple by  which  the  civil  courts,  in  the 
absence  of  statute  to  the  contrary, 
without  inquiring  into  the  merits  of 
the  controversy  between  the  respective 
factions,  accept  and  abide  by  the  ac- 
tion of  the  majority  when  regularly 
taken,  if  there  is  no  contention  that 
such  action  involves  a  departure  from 
fundamental  doctrines  of  faith  or 
practice,   although,  property   or   civil 


rights  are  involved  of  which  the  civil 
courts  have  jurisdiction,  is  well  illus- 
trated by  German  E.  L.  Trinity  Cong, 
v.  Deutsche  Evangelisch  Lutherische 
Dreieinigkeits  Gemeinde  (1910)  246 
lU.  328,  92  N.  W.  868,  20  Ann.  Cas.  404, 
where  the  division  grew  out  of  the  ac- 
tion of  a  majority  in  voting  for  the 
removal  of  the  church  building  to  a 
new  site.  The  supreme  court  held  that 
the  meeting  at  which  the  vote  was  tak- 
en having  been  held  and  conducted  in 
conformity  with  the  provisions  of  the 
Constitution,  a  court  of  equity  should 
not  decree  a  partition  of  the  property 
at  the  instance  of  the  minority  faction 
desiring  to  reniain  at  the  old  site. 
And  see  for  a  similar  case  Le  Blanc 
V.  Lemaire  (1901)  105  La.  539,  30  So. 
135,  supra. 

So,  in  Lutheran  Trifoldighed  Cong. 
V.  St.  Paul's  English  E.  L.  Cong.  (1914) 
159  Wis.  56,  150  N.  W.  190,  the  court 
upheld  a  sale  of  the  church  property 
by  a  majority  faction  against  the  pro- 
test of  the  minority,  the  sale  having 
been  authorized  and  ratified  at  meet- 
ings of  which  the  members  had  actual 
notice,  although  the  formal  notice  by 
the  clergyman,  contemplated  by  the 
rules  of  the  society,  was  not  given  be- 
cause he  refused  to  read  such  a  notice. 
In  this  instance,  the  constitution  con- 
tained an  express  provision  that  in  the 
event  of  a  division  the  majority  shall 
be  considered  as  the  proper  congrega- 
tion and  shall  keep  the  property  unless 
the  majority  fails  to  remain  true  to 
the  Lutheran  faith,  in  which  case  the 
minority,  provided  that  it  remains 
true,  shall  be  considered  the  proper 
congregation  and  keep  the  property. 
The  court  observed  that  both  factions 
had  remained  true. 

The  applicability  of  the  principle 
after  the  elimination  of  the  exertion 
is  also  illustrated  by  Tucker  v.  Paulk 
(1918)  148  Ga.  228,  96  S.  £.  339,  where 
the  supreme  court  said  in  effect  that, 
the  trial  court  having  found  as  a  mat- 
ter of  fact  and  law  that  the  majority 
faction  of  a  Primitive  Baptist  church 
(an  independent  church)  had  not  de- 
parted from  the  organization  and  doc- 
trine of  the  church,  it  was  beyond  its 
power  to  inquire  into  or  pass  upon  and 
control  the  decision  of  the  majority  re- 
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specting  the  moral  and  legal  qualifica- 
tions of  the  minister. 

So,  in  Gewin  v.  Mt.  Pilgrim  Baptist 
Church  (1909)  166  Ala.  345,  139  Am. 
St.  Rep.  41,  51  So.  947,  the  decision 
was  in  favor  of  a  majority  faction  of 
a  Baptist  church,  congregational  in 
polity,  the  division  not  having  been 
on  any  question  of  religious  doctrine 
or  denominational  practice.  And  in 
Tucker  v.  Denson  (1918)  —  Ala.  — , 
80  So.  373,  the  court,  without  discuss- 
ing the  cause  or  nature  of  the  division, 
decided  in  favor  of  the  majority  fac- 
tion of  a  Baptist  church. 

So,  in  Mokn  v.  Little  (1916)  122  Ark. 
7,  182  S.  W.  511,  where  the  division  in 
a  Primitive  Baptist  church  grew  out 
of  a  controversy  over  the  reinstate- 
ment of  a  former  member,  who  had 
been  expelled,  the  decision  was  in 
favor  of  the  majority  faction,  notwith- 
standing that  a  council  of  members  of 
the  denomination,  upon  which  the  two 
factions  of  the  local  church  had  called 
for  advice,  had  decided  that  the  merits 
of  the  original  controversy  were  on 
the  side  of  the  minority  faction.  The 
court  said,  in  effect,  that  the  council, 
not  being  a  judicial  body,  its  action 
was  not  conclusive  of  any  rights. 

In  Smith  v.  Charles  (1899)  —  Miss. 
— ,  24  So.  968,  where  the  complaint 
filed  by  one  faction  of  a  Baptist  church 
alleged  that  one  of  the  defendants  had 
been  illegally  elected  pastor,  and  that 
the  defendants  in  their  attempt  to 
foist  him  upon  the  church  as  its  pas- 
tor had  ''abandoned  the  laws,  f^ith, 
usages,  and  customs"  of  the  church, 
and  prayed  that  the  defendants  be 
enjoined  from  the  use  of  the  property 
until  they  shall  have  returned  to  the 
laws,  faith,  usages,  and  customs  of  the 
church,  the  supreme  court  merely  de- 
clared that  it  concurred  with  the 
chancellor  in  dismissing  the  bill  for 
want  of  jurisdiction. 

IV.  Necessity    of   formal    action. 

The  general  principle,  previously 
stated,  that  the  civil  courts  will  abide 
by  and  give  effect  to  the  action  or  de- 
cision of  the  majority  faction  of  an 
independent  society  so  far  as  civil  or 
property  rights  are  concerned,  doubt- 
less presupposes  some  formal  vote  or 
action  at  a  meeting  called  in  substan- 


tial compliance  with  the  rules  of  the 
society,  or  at  least  one  which  affords 
an  opportunity  for  the  membership  of 
the  society  to  be  represented.  None  of 
the  cases  cited  in  this  note  appears 
to  have  determined  the  majority  by  a 
mere  count  of  adherents  of  the  respec- 
tive factions  as  they  are  aligned  in 
the  action,  without  reference  to  some 
previous  meeting  of  a  more  or  less 
formal  character.  In  Barton  v.  Fitz- 
Patrick  (1914)  187  Ala.  273,  65  Sa  390, 
the  court,  speaking  of  an  independent 
church,  said :  *'Nor  can  the  court  have 
regard  for  the  wishes  of  the  majority 
unless  expressed  in  valid  form,  and 
that  a  paper  circulated  among  the 
members  of  the  congregation,  however 
numerously  signed  by  them,  cannot 
supply  the  place  of  a  decision  by  the 
congregation  acting  as  an  organized 
body  in  conformity  with  the  law  and 
practice  of  the  church."  In  that  case, 
the  meeting  upon  which  defendants 
relied,  at  which  it  was  assumed  to 
elect  two  new  officials,  was  found  by 
the  court  not  to  have  been  so  author- 
ized or  held  as  to  afford  the  member- 
ship an  opportunity  to  express  their 
wishes. 

The  decision  in  Stogser  v.  Laird. 
(1912)  —  Tex.  av.  App.  — ,  145  S.  W. 
645,  in  favor  of  the  faction  of  a  Bap- 
tist church  represented  by  the  de- 
fendant, was  upon  the  ground  that 
resolutions  upon  which  the  plaintiff 
faction  based  its  right,  even  though 
they  were  adopted  by  a  majority  vote 
of  the  members  then  present,  did  not 
have  the  effect  to  divide  the  member- 
ship into  two  separate  and  distinct 
organizations,  each  claiming  to  be  the 
church,  and  consequently  the  action 
subsequently  taken  by  the  defendant 
faction  in  rescinding  the  previous  res- 
olutions was  the  action  of  the  church 
and  binding  upon  the  plaintiff  faction. 

F.  Decision  of  council. 

The  decision  of  the  ruling  body  of 
an  association,  whatever  its  name, 
with  which  an  independent  society  is 
voluntarily,  and  not  organically,  con- 
nected, is  advisory  only,  and  not  con- 
clusive or  binding  upon  the  civil  courts 
in  the  determination  of  property  rights. 
Bouldin  v.  Alexander  (1873)  15  Wall. 
181,  21  L.  ed.  69;  Monk  v.  Little  (1916) 
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122  Ark.  7,  182  S.  W.  511;  Smith  v. 
Pedigo  (1893)  145  bid.  361,  19  L.R.A. 
433,  32  L.R.A.  888,  33  N.  E.  777,  44 
N.  E.  363;  Ingleheart  v.  Rowe  (1898) 
20  Ej.  U  Rep.  821,  47  S.  W.  575;  Pulis 
▼.  Iserman  (1904)  71  N.  J.  L.  408,  58 
AIL  554;  Gudmandson  v.  Thinsrvalla 
Lutheran  Church  (1915)  29  N.  D.  291» 
150  N.  W.  750;  Jarrell  v.  Sproles 
(1899)  20  Tex.  Civ.  App.  387,  49  S. 
W.  904,  infra,  VI.  b. 

In  the  Gudmundson  Case,  the  major'* 
ity  were  of  the  opinion  that  the 
ruling  was  of  no  effect  and  could  not 
even  be  regarded  as  supporting,  the 
finding  of  the  trial  court  to  the  effect 
that  plenary  inspiration  of  the  Bible 
was  a  fundamental  and  characteristic 
doctrine  of  the  denomination  and  the 
local  society. 

In  Smith  v.  Pedigo  (1893)  145  Ind. 
361,  19  L.R.A  433,  33  N.  E.  777,  the 
court  was  apparently  inclined  to  the 
view  that  the  decision  of  an  associa* 
tion  of  Baptist  churches  to  which  both 
factions  of  a  local  church  belonging 
to  the  association  had  submitted  their 
claims  was  conclusive  in  the  deter- 
mination of  property  rights;  but  held 
that  even  if  merely  advisory,  it  was 
entitled  to  great  weight  with  the 
courtb  on  the  question  of  religions  doc- 
trine, discipline,  faith,  and  practice. 
On  rehearing  ((1893)  145  Ind.  361,  32 
L.R.A.  838,  44  N.  E.  363)  the  court 
conceded  that  the  decisions  of  these 
ecclesiastical  tribunals  were  not  con- 
clusive on  the  parties,  according  to  the 
governmental  polity  of  the  church; 
but  were  nevertheless  persuasive  evi* 
dence  on  the  question  of  doctrine  out 
of  which  the  schism  arose.  And  to  the 
same  effect  are  Bouldin  v.  Alexander 
(U.  S.)  supra,  and  the  Mt.  Zion  Biip- 
tiat  Church  v.  Whitmore  (Iowa)  infra, 
VI.  b. 

In  Windham  v.  Ulmer  (1912)  102 
Miaa*  491,  59  So.  810,  however,  involv* 
ing  a  dispute  over  the  church  property 
between  two  factions  of  the  "Union 
Seminary  Baptist  Church  in  Jasper 
County ,'*  a  decision  as  to  the  use  and 
occupancy  of  the  church,  made  in  reg-^ 
ular  conference  assembled,  by  the 
*TJnion  Seminary  Baptist  Church," 
having,  as  the  court  said,  full  author- 
ity under  the  Baptist  polity,  was  held 


conclusive.  If,  as  is  apparently  the 
case,  the  latter  body  was  an  associa- 
tion or  conference  of  churches,  the 
decision  that  its  ruling  would  be  bind- 
ing upon  the  local  church  is  opposed 
to  the  general  view. 

YI.  Diversion  of  property  from  implied 

trust, 

'  a.  Generally. 

The  United  States  Supreme  Court  in 
the  Watson  Case  (U.  S.)  supra,  I.  thus 
declares  the  principle  which  should 
govern  the  civil  courts  in  the  deter- 
mination of  property  rights  not  subject 
to  an  express  trust  between  contend- 
ing factions  of  an  independent  or  con- 
gregational church:  "The  second 
class  of  cases  which  we  have  described 
has  reference  to  the  case  of  a  church 
(if  a  strictly  congregational  or  inde- 
pendent organization,  governed  solely 
within  itself,  either  by  a  majority  of 
its  members,  or  by  such  other  local 
organism  as  it  may  have  instituted  for 
the  purpose  of  ecclesiastical  govern- 
ment; and  to  property  held  by  such  a 
church,  either  by  way  of  purchase  or 
donation,  with  no  other  specific  trust 
attached  to  it  in  the  hands  of  the 
church  than  that  it  is  for  the  use  of 
that  congregation  as  a  religious  soci- 
ety. 

"In  such  cases,  where  there  is  a 
schism  which  leads  to  a  separation  in- 
to distinct  and  conflicting  bodies,  the 
rights  of  such  bodies  to  the  use  of  the 
property  must  be  determined  by  the 
ordinary  principles  which  govern  vol- 
untary associations.  ,  If  the  principle 
of  government  in  such  cases  is  that  the 
majority  rules,  then  the  numerical 
majority  of  members  must  control  the 
right  to  the  use  of  the  property.  If 
there  be  within  the  congregation  of- 
ficers in  whom  are  vested  the  powers 
of  such  control,  then  those  who  ad- 
here to  the  acknowledged  organism  by 
which  the  body  is  governed  are  en- 
titled^to  the  use  of  the  property.  The 
minority,  in  choosing  to  separate 
themselves  into  a  distinct  body,  and 
refusing  to  recognize  the  authority  of 
the  governing  body,  can  claim  no 
rights  in  the  property  from  the  fact 
that  they  had  once  been  members  of 
the  church  or  congregation.    This  rul- 
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ing  admits  of  no  inquiry  into  the  ex* 
isting  religious  opinions  of  those  who 
comprise  the  legal  or  regular  organiza-^ 
tion ;  for,  if  such  was  permitted,  a  very 
small  minority,  without  any  officers  of 
the  church  among  them,  might  be 
found  to  be  the  only  faithful  support- 
ers of  the  religious  dogmas  of  the 
founders  of  the  church.  There  being 
no  such  trust  imposed  upon  the  prop- 
erty when  purchased  or  given,  the 
court  will  not  imply  one  for  the  pur- 
pose of  expelling  from  its  use  those 
who  by  regular  succession  and  order 
constitute  the  church,  because  they 
may  have  changed  in  some  respect 
their  views  of  religious  truth." 

While  the  principles  above  quoted 
from  the  Watson  Case  undoubtedly 
furnish  the  general  rules  for  the  guid- 
ance of  the  civil  courts  in  the  deter- 
mination of  questions  in  relation  to 
civil  or  property  rights  arising  out  of 
schisms  or  divisions  within  independ- 
ent or  congregational  societies  when 
no  express  trust  is  involved,  they  ap- 
pear, when  viewed  in  the  light  of  ac* 
tual  decisions,  to  have  been  stated  too 
broadly  and  without  proper  qualiiica- 
tion,  in  that  they  do  not  make  proper 
allowance  for  the  possibility  that  the 
action  of  the  majority — ^assuming  that 
by  the  law  of  the  society  the  majority 
rule  prevails — ^may  involve  so  wide  a 
departure  from  the  fundamental  and 
characteristic  beliefs  or  polity  of  the 
society  thaf  to  give  it  effect  as  to 
property  rights  would  involve  a  per- 
version of  the  property  from  the  im- 
plied trust  to  which  it  is  subject,  and 
because  they  fail  to  recognize  that  in 
such  case  the  real  identity  of  the 
society  is  no  longer  lodged  with  the 
majority  faction,  but  resides  with  the 
minority  faction,  which  remains  faith- 
ful to  the  fundamental  and  distinctive 
beliefs  and  polity  of  the  society. 

This  limitation  of  the  sweeping 
principles  declared  in  the  Watson  Case 
is  sanctioned  not  only  by  cases  falling 
within  the  present  note,  but  also  by 
cases  belonging  to  the  third  of  the 
classes  enumerated  in  that  case,  and 
so  beyond  the.  scope  of  the  note.  A 
notable  instance  is  the  decision  by  the 
House  of  Lords  in  General  Assembly 
V.  Overtoun  [1904]  A.  C.  (Eng.)  516, 


91  L.  T.  N.  S.  395,  20  Times  L.  R.  730, 
involving  the  union  between  the  Free 
Church  of  Scotland  and  the  United 
Presbyterian  Church. 

It  may  be  observed  here  that  the 
right  of  the  civil  court  to  interfere  in 
the  circumstances  above  outlined  in- 
volves, theoretically  at  least,  no  inva* 
sion  of  freedom  of  worship,  since, 
however  wide  and  clear  the  departure 
from  fundamental  beliefs  or  polity 
may  be,  the  courts  only  interfere  when, 
and  to  the  extent  that,  civil  or  property 
rights  are  involved,  and  neither  fac- 
tion, whether  in  the  majority  or  in  the 
minority,  will  be  disturbed  by  the  civil 
courts  so  long  as  the  dispute  is  con- 
fined in  its  effects  to  religious  or  eccle- 
siastical matters,  and  does  not  affect 
property  or  civil  rights. 

For  example,  in  Mt.  Zion  Baptist 
Church  V.  Whitmore  (1891)  83  Iowa, 
138,  13  L.R.A.  198,  49  N.  W.  81,  where, 
as  subsequently  shown,  the  decision 
was  in  favor  of  a  minority  faction  aa 
against  a  majority  faction,  which  was 
found  to  have  departed  from  the  fund- 
amental doctrines  of  the  church,  the 
court  said:  *'Let  it  be  understood  at 
the  outset  that  we  are  not  adjudicat- 
ing the  right  of  any  person  to  a  reli- 
gious belief  or  practice,  nor  are  we  to 
determine  the  truth  or  falsity  of  the 
doctrine  of  'sanctification,'  or  'sinless 
perfection.'"  So,  in  Park  v.  Chaplin 
(1895)  96  Iowa,  55,  31  L.R.A.  141,  59 
Am.  St.  Rep.  353,  64  N.  W.  674,  the 
court,  having  decided  in  favor  of  the 
minority  as  against  the  majority  fac- 
tion of  a  Free  Will  Baptist  church,  ob- 
served: "Nothing  we  have  said  is  to 
be  construed  to  affect  any  right  the  de- 
fendant church  has  to  withdraw,  as  a 
church,  from  the  Free  Baptist  and  to 
unite  with  the  Baptist  denomination; 
but  the  withdrawal,  if  carried  out, 
must  be  so  effected  as  not  to  change  or 
cloud  the  title  to  the  property  in  con- 
troversy." 

When  there  is  no  avowed  change  of 
denominational  relations,  but  a  mere 
difference  as  to  doctrine  or  polity,  the 
question  whether  the  general  principle 
as  laid  down  in  the  Watson  Case,  or 
the  limitation  above  suggested,  is  to 
prevail,  is  often  a  difficult  and  delicate 
one.     There   is    less    difficulty   when 
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there  is  an  avowed  purpose  on  the  part 
of  the  majority,  or  other  governing 
body,  of  an  independent  or  congrega- 
tional society  to  divert  the  property 
to  another  denomination,  or  to  the 
support  of  a  system  of  doctrine  rad- 
ically opposed  to  the  characteristic 
and  distinctive  doctrines  of  the  orig- 
inal society.  Though  the  case  involved 
a  society  of  the  Presbyterian  type  and 
is  therefore  beyond  the  scope  of  the 
note,  the  following  quotation  from  the 
opinion  of  Cobb,  P.  J.,  in  Mack  v.  Kime 
(1907)  129  Ga.  1,  24  L.R.A.(N.S.)  688, 
58  S.  E.  184,  suggests,  perhaps,  as 
clearly  as  it  is  possible  to  do  in  gen- 
eral language,  the  dividing  line  be- 
tween cases  where  the  action  of  the 
majority  of  the  society  is  binding  on 
the  civil  courts  and  cases  where  the 
civil  courts  will  interfere  to  prevent 
the  diversion  of  property  from  im- 
plied trusts :  "If  property  is  acquired 
by  a  Baptist  church  which,  at  the  time 
of  its  organization,  is  teaching  the 
doctrines  of  the  Baptist  faith  as  it  is 
ordinarily  understood,  and  thereafter 
a  majority  of  the  congregation  should 
determine  to  dissolve  the  organization 
and  unite  with  an  ecclesiastical  body 
which  is  teaching  doctrines  utterly 
antagonistic  to  what  are  commonly 
understood  as  the  doctrines  of  the 
Baptist  church,  the  civil  courts  would 
protect  the  minority,  who  adhere  to 
the  doctrines  of  the  original  organi- 
zation, in  their  right  to  hold  the  prop- 
erty, even  though  such  minority  con- 
sisted of  only  one  person.  But  if  the 
question  should  arise  in  a  Baptist 
congregation  as  to  what  is  the  doctrine 
of  the  Baptist  church,  and  the  differ- 
ence should  be  such  as  that  it  was 
manifest  that  there  could  be,  in  the 
light  of  the  history  of  the  particular 
church  and  other  churches  of  similar 
faith,  doubt  as  to  what  was  the  true 
1  ule  to  be  followed  by  a  Baptist  church, 
and  the  church  tribunal,  constituted 
according  to  the  customs  and  usages 
of  Baptist  churches,  should  decide 
these  differences,  the  civil  courts 
would  not  attempt  to  interfere  with 
the  judgment  of  this  tribunal  deter- 
mining the  doctrinal  differences  be- 
tween the  members  of  the  congrega- 
tion.'* 
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1».  Change  of  denominational  relations  or 
fttndamenial  doetrines. 

In  harmony  with  the  first  part  of 
the  above  quotation  from  the  Mack 
Case,  supra,  VI.  a,  it  is  established  by 
the  weight  of  authority  that  the  ma- 
jority faction  of  an  independent  or 
congriegational  society,  however  regu- 
lar its  action  or  procedure  in  other 
respects,  may  not,  as  against  a  faith- 
ful minority,  divert  the  property  of 
the  society  to  another  denomination 
or  to  the  support  of  doctrines  radical- 
ly and  fundamentally  opposed  to  the 
characteristic  doctrines  of  the  society, 
even  though  the  property  is  subject 
to  no  express  and  specific  trust. 

Colorado. — Baptist  Cfty  Mission 
Soc.  V.  People's  Tabernacle  Cong. 
Church  (reported  herewith)  ante, 
102. 

Georgia.  —  Everett  v.  Jennings 
(1911)  137  Ga.  253,  73  S.  E.  875. 

Illinois.  —  Christian  Church  v.. 
Church  of  Christ  (1906)  219  111.  503, 
76  N.  E.  708  (obiter) ;  German  E.  L. 
Trinity  Cong.  v.  Deutsche  Evangelisch 
Lutherische  Dreieinigkeits  Gemeinde 
(1910)  246  III.  328,  92  N.  E.  868,  20 
Ann.  Cas.  404  (obiter) ;  Stallings  v. 
Finney  (1919)  287  111.  145,  122  N.  E, 
369. 

Indiana.— Smith  v.  Pedigo  (1893> 
145  Ind.  361,  19  L.R.A.  433,  32  L.R.A. 
838,  3S  N.  E.  777,  44  N.  E.  368. 

Iowa. — Mt.  Zion  Baptist  Church  v. 
Whitmore  (1891)  83  Iowa,  138,  1^ 
L.R.A.  198,  49  N.  W.  81 ;  Park  v.  Chap- 
lin (1895)  96  Iowa,  56,  31  L.R.A.  141, 
59  Am.  St.  Rep.  353,  64  N.  W.  674 ;  Re 
Stuart  (1918)  —  Iowa,  — ,  168  N.  W. 
779  (obiter). 

Kansas^-^Immanuers  Gemeinde  v. 
Keil  (1899)  61  Kan.  65,  58  Pac.  973 
(implied). 

Kentucky. — ^Brook  v.  Yadon  (1893) 
14  Ky.  L.  Rep.  863;  Bennett  v.  Morgan 
(1902)  112  Ky.  512,  66  S.  W.  287. 

Minnesota.  —  Schradi  v.  Dornfeld* 
(1893)    52   Minn.   465,    55   N.   W.   49^ 
(obiter);    Lindstrom   v.   Tell    (1915) 
131  Minn.  203, 154  N.  W.  969. 

Missl8sippi.-^Mt.  Helm  Baptist 
Church  V.  Jones  (1901)  79  Miss.  488, 
30  So.  714. 

New  Hampshire. — ^Hale  v.  Everett 
(1868)  53  N.  H.  9^,  16  Am.  Rep.  82. 
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New  York. — ^Kniskern  v.  St.  John's  & 
St.  Peter's  Lutheran  Churches  (1844) 
1  Sandf.  Ch.  439. 

North  Dakota. — Bendewald  v.  Ley 
(1918)  —  N.  D.  — ,  168  N.  W.  693 
(obiter). 

Pennsylvania. — Suter  v.  Spangler 
(1861)  4  Phila.  331. 

Texas. — Peade  v.  First  Christian 
Church  (1898)  20  Tex.  Civ.  App.  85, 
48  S.  W.  534. 

The  principle  is  also  supported  by 
Atty.  Gen.  ex  rel.  Mander  v.  Pearson 
3  Meriv.  409,  36  Eng.  Reprint,  153,  17 
Revised  Rep.  100,  though  the  facts  of 
the  case  do  not  bring  it  within  the 
scope  of  the  note. 

[While  the  rule  above  stated  is  but 
a  specific  application  to  independent 
societies  of  an  exception — applicable 
also,  when  the  necessity  arises,  to  soci** 
eties  belonging  to  an  ecclesiastical 
system — ^to  the  general  principle  which 
makes  adherence  to  or  sanction  by  the 
governing  body  of  the  church  the  cri- 
terion of  property  rights  between  con- 
tending factions,  it  is  to  be  observed 
that  in  case  of  a  local  society  organ- 
ically connected  with  an  ecclesiastical 
system,  as  in  First  Constitutional 
Presby.  Church  v.  Congregational  Soc. 
(1867)  23  Iowa,  567,  for  example,  a 
decision  in  favor  of  a  minority  faction 
which  adheres  to  the  highest  judica- 
tory of  that  system  and  to  the  fund- 
amental characteristic  doctrines  of 
the  denomination  lends  no  additional 
support  to  the  rule  above  stated  with 
regard  to  independent  societies,  since 
the  result  which  in  the  latter  case  can 
only  be  reached  by  the  aid  of  an  ex- 
ception to  the  general  principle  in  the 
former  case  is  but  a  specific  applica- 
tion of  the  general  principle  itself. 
It  is  only  when  the  court,  upon  the 
ground  that  the  supreme  governing 
body  of  a  church  of  the  Episcopal  or 
Presbyterian  type  has  itself  departed 
from  the  fundamental  doctrines  or  pol- 
ity of  the  church,  decides  against  a 
faction,  whether  in  the  majority  or 
minority,  of  a  local  society,  which  ad- 
heres to  or  is  sanctioned  by  that  body, 
and  in  favor  of  a  faction  which  is  not 
recognized  or  sanctioned  by  it,  that  the 
decision  can  be  legitimately  invoked  as 
an  authority  by  a  minority  faction  of 


an  independent  society.  See  further, 
as  to  the  distinction,  the  opinion  of  the 
vice  chancellor  in  Karoly  v.  Hungar- 
ian Reformed  Church  (1914)  83  N.  J. 
Eq.  514,  91  Atl.  808,  affirmed  in  (1915) 
84  N.  J.  Eq.  203,  93  Atl.  1085.] 

The  principle  that  the  civil  court 
will,  even  in  the  absence  of  an  express 
trust,  recognize  an  implied  trust  aris- 
ing from  and  coextensive  with  the 
fundamental  and  characteristic  doc- 
trines of  the  church  as  held  at  the 
time  the  property  was  acquired,  and 
will  exercise  its  jurisdiction,  at  the 
instance  of  the  faction  of  the  society, 
however  small,  which  remains  loyal  to 
those  doctrines,  to  prevent  the  diver- 
sion of  the  property  from  such  trust 
by  the  majority,  and  to  that  end  will 
determine  upon  the  evidence  offered 
the  original  and  characteristic  doc- 
trines of  the  society,  is  well  formulat- 
ed in  the  following  quotation  from  the 
conclusions  of  law  by  the  trial  judge» 
which  were  approved  by  the  appellate 
court  in  Peace  v.  First  Christian 
Church  (1898)  20  Tex.  Civ.  App.  85^ 
48  S.  W.  534:  "The  courts  of  this 
country  have  no  power  to  determine 
for  religious  bodies  ecclesiastical  or 
doctrinal  questions,  and  they  have 
never  evinced  a  disposition  to  invade 
that  domain,  and  will  only  inquire  in- 
to such  questions  when  property  rights 
become  involved,  and  are  the  subject 
of  litigation,  and  then  only  so. far  as 
to  determine  those  rights.  It  is  a  rule 
of  law  that  when  property  had  be- 
come dedicated  to  the  support  of  some 
specific  form  of  religious  doctrine,  it 
becomes  a  trust,  and  the  courts  will 
hear  evidence  and  determine  what  that 
doctrine  is,  regardless  of  its  ecclesi- 
astical, sectarian,  or  denominational 
bearing,  in  order  to  ascertain  the 
trust,  and,  having  so  found,  will  en- 
force the  trust,  and  not  permit  it  to 
be  diverted  to  other  and  different  doc- 
trinal uses;  and  it  is  the  duty  of  the 
court  to  decide  in  favor  of  those, 
whether  a  majority  or  minority  of  the 
congregation,  who  are  adhering  to  the 
doctrines  professed  by  the  congrega- 
tion and  form  of  worship  in  practice 
at  the  time  the  trust  became  fixed." 
That  the  civil  court,  when  property  or 
civil  rights  are  involved,  will,  ii  nee- 
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essary  in  order  to  determine  the 
nature  and  extent  of  the  implied  trusts 
investigate  and  determine  fine  points 
of  doctrine,  is  illustrated  by  this  case, 
where  one  of  the  vital  points  of  con- 
troversy between  the  two  factions  was 
with  respect  to  the  nature  and  efficacy 
of  baptism.  The  case  also  emphasizes 
the  refusal  of  the  civil  courts  to  per- 
mit the  diversion  of  the  church  prop- 
erty from  the  support  of  the  fund- 
amental and  characteristic  doctrines 
of  the  church,  as  the  decision  was 
airainat  a  faction,  though  a  large 
majority,  which  was  found  to  have 
departed  from  the  original  fundament- 
al doctrines  of  the  church. 

In  Bouldin  v.  Alexander  (187a)  15 
Wall.  (U.  S.)  131,  16  L.  ed.  69,  the 
court  said  that  it  might  be  conceded 
that  withdrawal  from  a  church  and 
uniting  with  another  church  or  de- 
nomination are  a  relinquishment  of 
all  rights  in  the  church  abandoned, 
hat  that  in  the  case  at  bar  there  was 
no  sufficient  evidence  that  any  new 
congregation  was  formed  or  that  there 
was  any  withdrawal  from  the  church 
by  the  majority. 

So»  in  Baker  v.  Fales  (1820)  16  Mass. 
487,  where  the  original  grant  of  the 
church  property  was  to  the  'Church  in 
Dedham,''  it  was  held  that  the  mem- 
bers of  the  church,  though  in  a  minor- 
ity, who  continued  connected  with  the 
parish  after  a  majority  of  the  members 
of  the  church  had  separated  them- 
selves therefrom,  were  entitled  to  the 
property. 

In  Baker  v.  Ducker  (1889)  79  Cal. 
3^,  71  Pac.  764,  declaring  that  a 
majority  of  the  members  of  a  religious 
society  have  no  right  and  no  power  to 
divert  property  to  another  and  differ- 
ent church  corporation,  it  does  not  ap- 
pear whether  or  not  the  society  was  an 
independent  one. 

In  Christian  Church  v.  Church  of 
Christ  (1906)  219  111.  503,  76  N.  E. 
703,  supra,  the  court,  speaking  of  an 
independent  or  congregational  church, 
declared  the  broad  principle  that  when 
the  members  of  a  religious  congrega- 
tion divide,  and  one  faction  breaks 
away  from  the  congregation  and  forms 
«  new  congregation,  the  title  to  the 
property,  of  the  congregation  will  re* 


main  in  that  part  of  it  which  adheres 
to  the  tenets  and  doctrines  originally 
taught  to  the  congregation  to  whose 
use  the  property  was  originally  ded- 
icated. While  the  decision  in  that  case 
was  in  favor  of  the  majority  faction, 
it  having  been  found  that  that  faction 
adhered  to  the  original  tenets  and 
doctrines  of  the  church,  it  is  clear  that 
the  decision  would  have  been  in  favor 
of  the  minority  if  it  had  been  found 
that  that  faction  rather  than  the 
majority  faction  adhered  to  the  orig- 
inal doctrine. 

In  Smith  v.  Pedigo  (1893)  145  Ind. 
361,  19  L.R.A.  433,  32  L.R.A.  838,  33 
N.  E.  777,  44  N.  E.  363,  supra,  the 
court  decided  in  favor  of  the  minority 
faction  of  a  Baptist  church  which  ad- 
hered to  the  doctrine  that  sinners  are 
regenerated  by  personal  contact  with 
the  Holy  Spirit  without  means  or  any 
instrumentality  whatever,  as  against 
the  majority,  which  had  become  known 
as  the  "means^'  party  and  believed  in 
the  use  of  "means''  for  purposes  of 
regeneration.  The  bearing  of  this 
case  on  the  effect  of  a  decision  of  a 
church  council  is  shown  in  supra,  V. 

In  Mt.  Zion  Baptist  Church  v.  Whit- 
more  (1891)  83  Iowa»  138,  13  L.R.A. 
198,  49  N.  W.  81,  supra,  it  appeared 
that  at  the  time  the  church  acquired 
its  property  it  was  under  a  profession 
of  faith  and  practice  limited  by  the 
"articles  of  faith  and  church  govern- 
ment published  in  the  minutes  of  the 
Des  Moines  Baptist  Association  of  the 
year ,  1848,"  which,  the  court  under- 
stood, was  in  accord  with  the  teachings 
of  the  Baptist  denomination;  and  the 
decision  was  against  the  majority  up- 
on the  ground  that  they  were  attempt- 
ing to  divert  the  property  from  the 
trust  thus  implied.  In  this  case,  a 
Baptist  council  convened  on  the  joint 
call  of  both  factions  of  the  local 
church,  which  agreed  to  accept  its  de- 
cision as  final,  had  decided  that  the 
doctrines  taught  by  the  majority  fac- 
tion were  not  in  harmony  with  the 
teaching  of  the  denomination;  and  it 
was  held  that  that  decision  might  be 
adopted  by  the  court  as  the  basis  of 
its  action  in  giving  the  control  of  the 
church  property  to  the  minority  fac- 
tion.   The  <;ourt  said :    "The  power  of 
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the  majority  to  govern  is  derivative, 
and  the  source  of  derivation  limits 
the  power.  The  organization  gave 
birth  to  the  church,  and  a  power  to 
govern  the  church.  The  church  is 
Baptist  because  of  the  faith  and  cov- 
enants that  make  it  so.  It  is  not  the 
faith  and  covenants  that  need  or  are 
to  be  governed,  but  the  members  in 
the  enjoyment  and  fulfilment  of  the 
same.  The  power'  to  govern  the 
church  gives  no  power  to  change  the 
church  or  the  faith  and  covenants  that 
fix  its  character.  The  property  of  this 
church  is  the  common  property  of  all 
its  members,  and  each  has  such  an  in- 
terest therein  that  he  may  insist  that 
it  shall  be  devoted  to  the  religious 
faith  for  which  it  was  given.  The 
manner  of  the  application  is  delegated 
to  the  judgment  of  a  majority  of  the 
members  of  the  church,  but  there  is 
no  delegation  of  authority  to  the 
majority  to  apply  it  to  the  advance- 
ment of  a  church  of  another  faith  by 
a  direct  transfer,  or  by  changing  the 
faith  of  a  majority  of  the  members  of 
the  church.  It  is  when  such  an  at- 
tempt is  made  that  a  court  of  equity 
will  interfere  to  protect  the  rights  of 
a  minority  in  having  the  trust  property 
applied  in  accord  with  the  original  in- 
tent." 

In  Park  v.  Chaplin  (1895)  96  Iowa, 
56,  31  L.R.A.  141,  59  Am.  St.  Rep.  353, 
64  N.  W.  674,  supra,  it  was  held  that 
a  majority  of  the  members  of  a  Free 
Will  Baptist  church  could  not,  against 
the  will  of  the  minority,  transfer  prop- 
erty obtained  for  the  use  and  benefit 
of  that  denomination  which  holds  the 
doctrines  of  Arminius,  to  the  Baptist 
denomination,  which  is  Calvinistic, 
notwithstanding  a  provision  in  the 
manual  of  church  government  of  the 
Free  Baptist  denomination  to  the  ef- 
fect that  a  church  in  good  standing 
may  have  a  letter  of  dismission  and 
recommendation  to  another  evangeli- 
cal denomination,  as  this  appears  to 
refer  to  the  church  as  an  ecclesias- 
tical, rather  than  as  a  purely  legal, 
body.  The  court  said:  'It  is  not  any 
part  of  our  duty  to  decide  whether  the 
difference  between  the  respective  ar- 
ticles of  faith,  covenants,  and  practice 
of  the  two  denominations  is  substan- 


tial. It  may  be  true  that  changes  in 
such  matters  are  constantly  going  on, 
and  that  it  is  beyond  human  power  to 
prevent  them;  that  in  those  things 
which  make  for  worldly  prosperity,  as 
popularity,  wealth,  and  numbers,  the 
defendant  church  would  be  greatly 
benefited  by  its  union  with  the  Bap- 
tist denomination  as  proposed;  but 
considerations  of  that  kind  have  noth- 
ing to  do  with  the  legal  rights  of  the 
parties  to  this  action,  and  cannot  be 
given  weight  in  determining  the  ques- 
tions of  which  we  have  jurisdiction. 
It  is  enough  for  the  purpose  of  this 
case  that  the  two  denominations  are 
now  separate  and  distinct;  that  the 
property  in  controversy  was  acquired 
by  the  defendant  church  for  the  spe- 
cial benefit  of  one  of  them;  and  that 
the  plaintiffs,  being  members  of  that 
church  and  of  that  denomination,  ob- 
ject to  the  proposed  change  and  insist 
that  it  shall  not  be  made." 

In  Mt.  Helm  Baptist  Church  v.  Jones 
(1901)  79  Miss.  488,  30  So.  714,  supra, 
a  faction  of  the  ''Mt.  Helm"  Baptist 
Church  had  by  their  declaration,  made 
on  the  minutes  of  the  church,  declared 
that  they  repudiated  the  name  of  "Bap- 
tist" and  adopted  in  its  stead  th« 
name  "Church  of  God,"  and  had  re- 
pudiated the  name  "Mt.  Helm"  and 
adopted  in  its  stead  "Tabernacle  of 
Christ,"  and  had  repudiated  all  creeds 
and  denominations  as  man-made  de- 
vices. The  court  said  that  by  such 
declaration  it  was  relieved  of  all  dif- 
ficulty as  to  what  the  Baptist  creed 
or  faith  is ;  that  it  was  clear  that  the 
original  donor  of  the  property  con- 
stituting the  Mt.  Helm  Baptist  Church 
edifice  and  grounds  donated  it  for  use 
as  a  Baptist  church,  and  more  specif- 
ically the  particular  Baptist  church 
known  as  the  "Mt  Helm  Baptist 
Church;"  and  that  its  dedication  to 
that  use  could  not  be  altered  by  those 
openly  proclaiming  that  they  are  not 
Baptists,  although  they  may  constitute 
a  majority  in  number  of  the  old 
church. 

In  Lindstrom  v.  Tell  (1916)  131 
Minn.  203,  154  N.  W.  969,  supra,  the 
court  affirmed  a  judgment  in  favor  of 
a  faction  of  a  Lutheran  church  re- 
maining   faithful    to    the    doctrines 
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of  that  church*  as  against  a  fac- 
tion which  adhered  to  the  society  of 
Mission  Friends,  which  rejected  many 
of  the  orthodox  doctrines  of  the  Luth- 
eran Church,  the  latter  faction. (de- 
fendants) having  wrongfully  excluded 
from  the  church  a  regularly  called 
pastor  of  the  Lutheran  faith  and  those 
who  desired  to  hear  him.  The  court, 
after  referring  to  the  fact  that  the 
defendants  had  placed  in  the  pulpit  as 
its  regular  pastor  a  minister  of  the 
denomination  of  Mission  Friends  who 
rejected  the  teachings  and  ceremo- 
nials of  the  Lutheran  Church,  said: 
'These  defendants  had  no  such  author- 
ity. It  would  be  useless  here  to  enter 
into  any  dissertation  as  to  the  impor- 
tance of  questions  of  doctrinal  belief. 
The  members  of  this  church  deem 
them  of  importance.  They  have  a 
right  to  worship  in  their  own  manner, 
and  if  they  choose  to  establish  a 
church  which  gives  importance  to  mat- 
ters of  doctrine,  and  which  requires 
that  services  and  ceremonials  be  con- 
ducted in  accordance  with  established 
form,  that  is  their  right,  and  that  right 
is  invaded  when  part  of  the  congre- 
gation, without  authority,  place  in  the 
pulpit  ministers  of  other  beliefs,  and 
who  conduct  the  services  of  the  church 
in  a  manner  not  according  to  the  es- 
tablished rules  and  practices  of  their 
denomination.  Any  such  use  of  the 
church  edifice  by  even  a  majority,  if 
less  than  all  the  congregation,  is  an 
unwarranted  diversion  of  the  church 
property.  .  .  .  True,  the  deed  by 
which  the  church  property  was  ac- 
quired did  not  in  terms  impress  it  with 
a  trust  for  the  carrying  out  of  any 
particular  religious  purpose.  But  this 
was  not  necessary.  The  church  cor- 
poration was  formed  for  certain  well- 
defined  purposes.  It  is  the  law  of  all 
corporations  that  a  mere  majority  of 
its  members  cannot  divert  the  cor- 
porate  property  to  uses  foreign  to  the 
purposes  for  which  the  corporation 
was  formed.  There  is  no  clifference 
between  church  and  other  corpora- 
tions in  this  regard.  Where  a  church 
corporation  is  formed  for  the  purpose 
of  promoting  certain  defined  doctrines 
of  religious  faith,  which  are  set  forth 
in  its  articles  of  incorporation,  any 


church  property  which  it  acquires  is 
impressed  with  a  trust  to  carry  out 
such  purpose,  and  a  majority  of  the 
congregation  cannot  divert  the  prop- 
erty to  other  inconsistent  religious 
uses  against  the  protest  of  a  minority, 
however  small.  The  manner  of  use  of 
the  property  of  the  church  corpora- 
tion, within  the  range  of  its  corporate 
powers,  may  be  determined  by  the 
majority  of  the  congregation,  but  no 
majority,  even  though  it  embrace  all 
members  but  one,  can  use  the  cor- 
porate property  for  the  advancement 
of  a  faith  antagonistic  to  that  for 
which  the  church  was  established  and 
the  corporation  formed." 

In  Stallings  v.  Finney  (1919)  287 
111.  145,  122  N.  E.  369,  the  majority  of 
a  congregational  society  known  as  the 
"Apostolic  Faith  Assembly,"  after 
having  withdrawn  to  become  members 
of  a  society  known  as  the  ''Church  of 
God,"  held  a  meeting,  and  the  decision 
to  go  into  the  Church  of  God  was  an- 
nounced, and  they  took  possession  of 
the  church  property  for  the  new 
church  to  the  exclusion  of  the  mem- 
bers of  the  original  society.  The  de- 
cision was  in  favor  of  the  minority, 
who  adhered  to  the  original  society, 
notwithstanding  the  contention  that 
the  majority  had  merely  voted  to 
change  its  name  and  practices  and  that 
there  was  no  secession  from  the  orig- 
inal organization.  The  court  said  that 
it  was  apparent  from  the  record  that 
the  action  of  the  majority  was  taken 
after  those  participating  were  no  long- 
er members  of  the  Apostolic  Faith 
Assembly,* and  hence  could  not  affect 
the  property  rights  of  that  society  nor 
its  identity  if  there  still  remains  any 
membership  of  that  society  adhering 
to  and  teaching  its  doctrines  and  prac- 
tices. 

In  Kicinko  v.  Petruska  (1917)  259 
Pa.  1,  102  Atl.  286,  where  the  charter 
expressed  the  purpose  to  support  a 
church  in  accord  with  the  "faith,  doc- 
trine, discipline,  government,  and 
forms  of  the  United  Greek  Catholic 
Church,"  which  title,  the  opinion  said, 
signified  an  ecclesiastical  body  in 
union  with  the  Roman  Catholic  Church 
and  acknowledging  the  supremacy  of 
the  Pope,  the  court  affirmed  a  decree 
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which,  in  effect,  enjoined  a  faction — 
whether  a  majority  or  not  does  not 
appear — from  diverting  the  property 
to  the  support  of  the  "Orthodox" 
Church.  The  court  quoted  with  ap- 
proval the  statement  in  the  opinion 
below  that  the  congregation  was  self- 
governing  in  temporal  affairs,  but  that 
whether  or  not  it  was  wholly  inde- 
pendent was  not  decisive  of  the  ques- 
tion at  issue. 

In  Hale  v.  Everett  (1868)  53  N.  H. 
9,  16  Am*.  Rep.  82,  supra,  the  decision 
was  in  favor  of  a  faction,  though  in 
the  minority,  of  a  Unitarian  society, 
which  was  opposed  to  the  continuation 
of  a  pastor  who  had  renounced  both 
the  name  of  Unitarian  and  Christian, 
and  against  the  majority  faction, 
which  was  in  favor  of  continuing  him 
in  his  position.  The  majority  opinion 
lays  down  the  general  principle  that 
where  a  conveyance  is  made  or  trust 
created  for  the  benefit  or  use  of  a  re- 
ligious society  by  its  denominational 
name,  with  no  other  particular  desig- 
nation in  the  deed  of  the  tenets  or 
doctrines  which  it  is  to  be  used  to 
advance  and  support,  the  denomina- 
tional name  may  be  a  sufficient  guide 
to  the  nature  of  the  trust,  so  far  as 
respects  doctrines  which  are  fun- 
damental, and  that  in  such  case  those 
having  control  of  the  property  hold 
in  trust  for  the  benefit  of  such  re- 
ligious society,  and  may  be  restrained 
from  applying  the  same  or  the  use  of 
it  to  the  promotion  of  religious  tenets 
and  doctrines  clearly  opposed  and  ad- 
verse to  the  fundamental  doctrines 
and  faith  of  such  sect  or  denomina- 
tion at  the  time  and  immediately 
after  such  trust  was  created.  The 
real  ground  of  decision  in  this  case, 
however,  was  that  the  majority  fac- 
tion had  abandoned  and  intentionally 
seceded  from  the  original  society,  al- 
though they  claimed  on  the  trial,  and 
attempted  to  make  it  appear,  that  they 
had  not  seceded,  but  were  claiming  to 
represent  and  to  be  the  original  soci- 
ety. The  report  of  this  case  is  very 
extended  and  contains  a  long  and 
elaborate  dissenting  as  well  as  pre- 
vailing opinion.  The  majority  opinion 
is  of  great  value  for  its  vindication  of 
the  right  and  duty  of  the  civil  courts 


to  interfere  when  property  rights  are 
concerned,  even  when  it  involves  an 
inquiry  into  questions  of  doctrine  or 
polity  which  in  any  circumstances  the 
civil  courts  are  reluctant  to  undertake 
and  which  they  absolutely  decline 
when  civil  or  property  rights  are  not 
involved ;  and  for  its  exposition  of  the 
conditions  and  limitations,  of  the  ex- 
ception to  the  general  principle  that 
the  action  or  decision,  of  the  major- 
ity is  binding  upon  the  civil  courts. 
The  court  said:  "Now,  suppose  such 
a  society  should,  in  the  course  of  time, 
become  equally  divided;  just  half  of 
its  members  should  secede  from  the 
faith  and  doctrines  of  the  sect  which 
formed  the  society,  and  the  other  half 
should  adhere  to  such  faith  and  doc- 
trines, and  each  half  should  separate- 
ly undertake  to  control  the  use  of  the 
house  according  to  its  own  religious 
views,  and  the  views  of  the  two  divi- 
sions were  antagonistic,  and  the  court 
were  called  on  to  enforce  the  trust, — ^ 
Can  there  be  a  doubt  that  equity 
would  require  that  the  control  of  the 
house  should  be  given  to  the  division 
which  adhered  to  the  original  faith? 
Would  not  that  be  carrying  out  the 
wishes  and  intentions  of  the  original 
founders  of  the  trust?  But  suppose 
that  the  party  which  had  seceded 
from  the  faith  of  the  denomination 
should  outnumber  the  other  by  one 
or  more,  could  that  change  the  reascm 
of  the  case  or  its  controlling  equities? 
Would  it  not  be  the  duty  of  a  court  of 
equity  to  look  beyond  the  mere  form 
of  the  thing  to  its  material  substance, 
and  to  say,  in  such  a  case,  that  the- 
portion  of  the  religious  society  who 
adhered  to  the  faith  of  the  sect  that 
founded  the  society  were  entitled  to 
control  the  use  of  the  house,  rather 
than  the  portion  who,  being  still  mem- 
bers of  the  society  in  form,  had  re- 
nounced the  faith  of  the  sect  which 
formed,  and  whose  fundamental  doc- 
trines had  given  name  to,  the  soci- 
ety? 

"We  do  not  deny  the  right  of  indi- 
viduals to  change  their  religious  faith, 
nor  the  right  of  members  of  religious 
societies  to  do  the  same,  nor  the  right 
of  whole  societies  as  a  body  to  apos- 
tatize from  their  original  faith,  and 
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adopt  a  new  one  antagonistic  to  the 
first.  This  is  but  exercising  those 
very  rights  of  conscience  which  are 
asserted  in  art.  V.  of  the  Bill  of  Rights 
as  the  inalienable  birthright  of  every 
inhabitant  of  the  state.  Nor  is  it  the 
province  of  the  court  to  decide  or  to 
inquire  which  faith  is  most  consist- 
ent, or  what  doctrines  are  true  or  what 
are  false;  and  it  seldom  becomes  nee- 
nessary  for  the  court  to  turn  its  at- 
tention to  theological  studies  in  order 
to  decide  questions  of  law,  except  in 
cases  like  the  present,  where  they  are 
called  upon  to  see  that  a  trust  is  ad- 
ministered according  to  the  intention 
of  the  original  founders  of  such  trust. 
If  a  trust  is  created  or  a  charity  given 
for  the  benefit  or  use  of  a  sectarian 
society  by  its  sectarian  and  denomina- 
tional name,  it  is  to  be  presumed  that 
it  was  intended  to  be  used  to  advance 
the  peculiar  doctrines  of  that  sectj 
and  if  a  meetinghouse  is  conveyed  in 
trust  for  certain  persons,  to  be  under 
the  control  of  a  society  of  Christians, 
it  would  be  the  duty  of  the  court,  upon 
proper  application  and  proofs,  to  see 
that  the  house  was  controlled  by  a 
society  of  Christians,  and  not  by  Mo- 
hammedans, pagans,  or  infidels,  even 
though  a  majority  of  the  original  soci- 
ety have  apostatized  from  the  faith 
of  the  sect  which  formed  the  society." 
Later  in  the  opinion  the  court  said: 
"It  would  seem,  then,  that  the  proper 
principles  to  be  applied  in  this  case 
upon  the  weight  of  authority  (not  tak- 
ing into  consideration  those  author- 
ities which  are  based  upon  the 
peculiar  provisions  of  the  statute  of 
New  York,  and  which  can,  therefore, 
have  no  application  here)  are,  in  sub- 
stance, as  follows:  That  the  denom- 
inational name  of  a  religious  society 
to  which  or  to  whose  use  a  donation  or 
grant  is  made,  and  the  doctrines  ac- 
tually taught  therein  at  the  time  of 
the  gift  or  grant  and  immediately 
after,  and  the  length  of  time  they  con- 
tinue to  be  thus  taught  without  in- 
terruption, may  be  resorted  to,  to 
limit  and  define  the  trust  in  respect 
to  doctrines  deemed  fundamental; 
that  where  the  conveyance  is  merely 
to  the  religious  corporation  by  name, 
with  no  other- designation  of  its  pur- 


poses or  trusts  (as  in  this  case),  the 
denominational  name,  in  coniiection 
with  the  contemporaneous  acts  of  the 
corporators,  may  be  a  sufficient  guide 
as  to  the  nature  of  the  trust;  that 
where  there  is  no  specific  designation 
in  the  deed  as  to  the  particular  re- 
ligious tenets  or  doctrines  which  it  is 
to  be  used  to  advance  or  support,  the 
denominational  name  may  indicate  the 
nature  of  the  trust,  so  far  as  respects 
doctrines  admitted  to  be  fundamentiil ; 
and  that,  if  a  society  of  one  religious 
sect  or  denomination  becomes  incor- 
porated with  a  strict  denominational 
name,  descriptive  of  the  fundamental 
doctrines  of  the  sect  to  which  it  be- 
longs, it  will  be  presumed  that  it  was 
constituted  for  the  purpose  of  ad- 
vancing the  vital  doctrines  of  such 
sect  or  denomination,  and  that  the  so- 
ciety, or  those  having  control  of  prop- 
erty held  in  trust  for  the  benefit  of 
such  religious  society,  should  be  re- 
strained from  applying  the  property 
or  the  use  of  it  to  the  promotion  of 
tenets  or  doctrines  clearly  opposed 
and  adverse  to  the  fundamental  prin- 
ciples of  the  faith  and  doctrines  of 
such  sect  or  denomination  at  the  time 
and  immediately  after  the  trust  was 
created." 

It  is  interesting  to  contrast  the 
argument  of  the  opinion  and  the  con* 
elusion  reached  in  the  Hale  Case  with 
the  opinion  in  Atty.  Gen.  ex  rel.  Ab- 
bot V.  Dublin  (1859)  38  N.  H.  459, 
which  was  written  by  Perley,  Ch.  J., 
who  concurred  with  the  general  con- 
clusions and  results  reached  in  the 
majority  opinion  in  the  Hale  Case. 
Much  of  his  opinion  in  the  Dublin 
Case  is  devoted  to  the  vindication  of 
the  proposition  that  the  distinctive 
and  characteristic  feature  of  Congre- 
gationalism is  polity  or  form  of  gov- 
ernment, and  not  doctrine  or  creed. 
The  decision  on  its  facts,  however, 
seems  to  be  reconcilable  with  the  de- 
cision in  the  Hale  Case,  although  the 
dissenter  in  the  latter  case  makes  fre- 
quent reference  to  the  Dublin  Case 
in  support  of  his  position.  The  Dublin 
Case  involved  a  controversy  over  the 
income  of  a  fund  which  the  minister 
of  a  Congregational  church  in  the 
town   of   Dublin,   who   died   in    1817, 
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by  his  will  executed  in  that  year,  gave 
to  the  town  of  Dublin  "to  be  kept  at 
interest  by  said  town  forever,  for  the 
£ole  purpose  of  supporting  the  Chris- 
tian religion  in  the  Congregational 
Society,  so-called,  in  said  town;  the 
interest  thereof  to  be  paid  quarter- 
yearly  to  the  minister  of  the  Congre- 
gational persuasion  who  shall  be  regu- 
•larly  ordained  and  statedly  preach  in 
said  society."  In  1819,  certain  in- 
habitants of  the  town,  a  part  or  all 
of  whom  had  been  members  of  the 
church  or  congregation  to  which  the 
testator  had  ministered,  associated 
themselves  into  an  incorporated  so- 
ciety under  the  name,  "First  Congre- 
gational Society  in  Dublin."  In  1827, 
a  number  of  persons,  some  of  whom 
had  been  members  of  the  church  and 
congregation  during  the  testator's 
ministry,  on  account  of  the  doctrinal 
opinions  of  the  minister  then  in  charge, 
withdrew  from  the  congregation  and 
organized  a  new  church,  which  was  at 
first  known  as  the  "Second  Congrega- 
tional Society  of  Dublin,"  but  after- 
wards as  the  "Trinitarian  Congrega- 
tional Society  in  Dublin/'  The  deci- 
sion was  to  the  effect  that  the  minis- 
ter of  the  old  organization,  which  was 
in  general  Unitarian  in  doctrine,  was 
entitled  to  the  fund  as  against  the 
minister  of  the  other  organization, 
which  adhered  to  the  orthodox  Trini- 
tarian position.  The  view  of  the  court 
that  the  terms  of  the  trust  "minister 
of  the  Congregational  persuasion" 
were  broad  enough  to  embrace  both 
Unitarians  and  Trinitarians  was  aided 
by  the  fact  that  differences  in  doc- 
trine represented  by  the  Unitarians 
and  the  Trinitarians  had  become 
known  and  recognized  by  1817  (the 
date  of  the  will  and  testator's  death), 
and  by  the  further  fact  that  the  Trini- 
tarian party  seems  to  have  been  treat- 
ed as  seceders  from  the  original  so- 
ciety. The  court  was  of  the  opinion 
that  evidence  as  to  the  doctrinal  opin- 
ions of  the  testator  was  not  admis- 
sible«  but  intimated  that  the  evidence 
offered  in  that  regard,  viewed  in  the 
light  of  the  history  of  congregational- 
ism  and  the  controversy  between  the 
Unitarians  and  Trinitarians,  would 
not  warrant  the  inference   that  the 


testator  intended  to  limit  his  bounty 
to  the  support  of  the  Trinitarian  doc- 
trine. The  opinion  contains  an  ex* 
ceedingly  interesting  account  of  the 
origin  and  history  of  congregational- 
ism  in  New  England,  and  a  very  clear 
exposition  of  the  view  that  the  dis- 
tinctive feature  of  Congregationalism 
was  in  polity  or  form  of  government, 
and  not  in  doctrine  or  creed.  That 
the  writer  of  the  opinion,  however,  did 
not  regard  this  view  as  absolute  and 
without  limitations  is  apparent  from 
his  concurrence  with  the  majority 
opinion  in  the  Hale  Case. 

The  fundamental  question  involved 
in  Atty.  Gen.  ex  rel.  Mander  v.  Pear- 
son (1817)  3  Meriv.  353,  36  Eng.  Re- 
print, 135,  17  Revised  Rep.  100,  was 
quite  similar  to  that  in  the  Dublin 
Case,  the  question  being  whether  the 
teaching  of  Unitarian  doctrines  was 
a  diversion  from  the  purpose  declared 
in  a  trust  deed  of  a  meetinghouse  "for 
the  worship  and  service  of  God,"  it  be- 
ing contended  by  the  plaintiff  and  re- 
lators that  the  intention  was  to  pro- 
mote the  doctrine  of  the  Holy  Trinity, 
and  the  defendants  insisting  that  the 
intention  was  as  general  as  the  pur- 
pose expressed  and  had  no  regard  to 
any  particular  tenets.  The  case  was 
referred  to  the  master  to  inquire,  inter 
alia,  with  respect  to  the  worship  and 
doctrine  for  which  the  trust  was 
created,  to  the  end  of  preventing  a 
diversion  of,  the  property  from  the 
trust  if  the  plaintiff's  contention  as 
regards  the  trust  was  well  founded. 

In  Kniskern  v.  St.  Johns's  &  St. 
Peter's  Lutheran  Churches  (1844)  1 
Sandf.  Ch.  (N.  Y.)  439,  supra,  the 
minority  faction  of  a  local  Lutheran 
church,  which  adhered  to  the  Augs- 
berg  confession,  that  being  the  stand- 
ard of  the  faith  of  the  church  at  the 
time  the  property  was  acquired,  and 
continued  their  connection  with  the 
synod  with  which  the  church  was 
previously  connected,  were  held  en- 
titled to  the  control  of  the  property 
as  against  the  faction  which  dissolved 
their  connection  with  that  synod,  and 
united  with  other  churches  in  forming 
a  new  synod,  which  adopted  a  declara- 
tion of  faith  essentially  different  from 
the  Augsberg  confession.    There  was 
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no  trust  in  this  case  other  than  that 
implied  from  the  fact  that  the  grant 
was  to  the  trustees  of  an  Evangelical 
Lutheran  congregation  for  the  com- 
mon use  and  benefit  of  said  Lutheran 
congregation  forever.  This  case  is  to 
be  distinguished  from  those  subse- 
quently cited  (infra,  VII.)  upholding 
the  right  of  a  majority  faction  of  an 
Evangelical  Lutheran  church  to  sever 
its  synodical  relation,  by  the  fact  that 
in  this  case  there  was  not  merely  a 
severance  of  synodical  relations,  but 
a  departure  from  fundamental  doc- 
trines. 

In  Madison  Ave.  Baptist  Church  v. 
Baptist  Church  (1871)  46  N.  Y.  131, 
it  was  held  that  the  supreme  court 
had  no  jurisdiction  to  authorize  a  con- 
veyance of  church  property  by  one 
Baptist  church  society  to  another  pur- 
suant to  a  scheme  to  effect  a  union  of 
the  two  churches  by  which  the  grantee 
was  to  absorb  all  the  grantor's  prop- 
erty, assume  its  'debts,  and  take  its 
corporate  name,  and  all  its  corpora- 
tors and  the  congregation  worship- 
ping in  its  church;  no  price  having 
been  agreed  upon  as  the  value  of  the 
property  which  the  grantor  was  to 
pay,  and  it  being  a  part  of  the  plan 
that  the  grantor  was  to  be  dissolved 
as  a  corporation.  The  decision  was 
upon  the  ground  that  by  the  common 
law  then  in  force  in  New  York  re- 
ligious corporations  were  restrained 
from  alienating  their  real  estate,  and 
that  when  the  conveyance  in  question 
was  made  they  could  alienate  their 
real  estate  only  when  authorized  by 
the  court  under  §  11  of  the  act  "to  Pro- 
vide for  the  Incorporation  of  Religious 
Societies,"  passed  April  5,  1813,  or 
when  authorized  by  some  other  act  of 
the  legislature,  and  that  the  facts  did 
not  show  a  sale  within  the  meaning  of 
§  11.  The  court  adhered  to  this  posi- 
tion on  a  second  appeal  (1878)  73 
N.  Y.  82,  the  opinion  on  that  appeal 
being  concerned  merely  with  the  terms 
on  which  relief  should  be  granted  to 
the  church  which  made  the  convey- 
ance. 

There  are  a  few  cases  that  apparent- 
ly lend  some  support  to  the  extreme 
view  apparently  sanctioned  by  the 
Watson  Case  (see  supra,  VI.  a),  which 


admits  of  no  inquiry  by  the  civil 
courts  as  to  the  existence  of  an  im- 
plied trust  from  which  the  majority 
will  not  be  permitted  to  divert  the 
property. 

Thus,  in  First  Baptist  Church  v. 
Fort  (1899)  93  Tex.  .215,  49  L.R.A. 
617,  54  S.  W.  892,  it  was  held  that, 
even  conceding  that  the  majority  of  a 
Baptist  church  had  abandoned  the 
confession  of  faith  to  which  the 
church  subscribed  at  the  time  the 
property  was  acquired,  yet  the  ma- 
jority should  control,  as  the  property 
was  not  subject  to  an  express  trust, 
and  no  implied  trust  arose  from  the 
conveyance  of  the  site  of  the  church 
to  trustees  *'for  the  sole  and  exclusive 
use  and  benefit  of  the  said  Paris  Bap- 
tist Church,"  or  from  the  contribu- 
tions made  for  the  purpose  of  erect- 
ing the  church  structure.  The  court 
said:  "It  is  not  within  the  province 
of  courts  to  determine  which  of  two 
factions  is  right  from  a  biblical  or 
theological  point  of  view,  nor  which 
conforms  to  the  faith  originally 
adopted  by  the  church,  except  when 
that  is,  in  explicit  terms,  made  a  con- 
dition of  the  donation.  Granting  that 
the  defendants  have  abandoned  the 
New  Hampshire  confession  of  faith, 
the  rules  of  that  church  prescribe  that 
a  majority  should  control.  The  mi- 
nority took  membership  with  those 
rules  in  force,  and  must  abide  the 
result."  Assuming  that  the  tenets  and 
doctrines  which  the  majority  had  re- 
pudiated were  fundameptal  and  char- 
acteristic of  the  denomination  to 
which  the  church  belonged,  the  deci- 
sion in  this  case  seems  to  be  opposed 
to  the  weight  of  authority.  See  also 
Wehmer  v.  Fokenga  (1899)  57  Neb. 
510,  78  N.  W.  28,  subsequently  set  out 

In  Jarrell  v.  Sproles  (1899)  20  Tex. 
Civ.  App.  387,  49  S.  W.  904,  where  the 
decision  was  in  favor  of  the  majority 
faction  of  a  Baptist  church  which,  the 
minority  charged,  had  adopted  the 
heresy  known  as  "Martinism,"  the 
trial  court  found  that  there  had  been 
no  adoption  of  "Martinism"  by  the 
majority  faction ;  and  the  ^  court  of 
appeals  said  that,  even  if  it  were  con- 
ceded that  the  majority  had  adopted 
the  doctrines  or  dogmas  imnlied  by 
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that  name,  there  was  no  evidence  to 
show  that  they  amounted  to  diverg- 
ence from  the  true  doctrine  of  th^ 
church,  and  that  court  could  not  as- 
sume that  they  did,  even  though  the 
Baptist  General  Convention,  whose 
action  was  necessarily  merely  advis- 
ory, had  denied  recognition  to  anyone 
who  believed  in  Martiniidm.  The  court 
said  that  it  was  not  called  upon  to 
determine  whether,  in  a  case  like  that 
at  bar,  where  the  deed  under  which 
the  property  was  held  did  not  specify 
any  particular  creed  or  form  of  belief 
to  be  observed  or  taught  in  the  church, 
but  merely  named  the  denomination, 
a  court  of  equity  should  examine  into 
the  professed  belief,  doctrines,  or 
practices  of  those  controlling  the 
property,  for  the  purpose  of  ascertain- 
ing whether  or  not  they  are  in  ac- 
cord with  the  essential  doctrines,  be- 
liefs, and  practices  prevailing  among 
churches  of  such  denominations,  and 
thereupon  wrest  from  the  majority, 
and  vest  in  the  minority,  control  of 
such  property. 

In  Gipson  v.  Morris  (1903)  31  Tex. 
Civ.  App.  645,  73  S.  W.  85,  asserting 
and  applying  the  principle  that  when 
a  division  occurs  in  an  independent 
society  (a  Baptist  church)  during  a 
regular  meeting  of  the  organization, 
which  leads  to  a  separation  into  dis- 
tinct and  conflicting  bodies,  the  rights 
of  such  bodies  must  depend  upon 
which  of  the  two  had  a  majority  of 
the  members  of  the  original  organiza- 
tion at  the  tima  of  the  division,  unless 
by  the  rules  governing  the  method  of 
transacting  business  adopted  by  the 
organization,  the  majority  failed  to 
assert  its  right  to  control  the  meeting 
in  the  proper  manner  or  at  the  proper 
time, — there  was  no  attempt  to  change 
the  denominational  character  or  doc- 
trinal standards  of  the  society,  but 
a  mere  dispute  as  to  the  result  of  a 
vote  on  a  motion  to  adjourn  a  meeting 
of  the  society,  which  gave  rise  to  a 
question  as  to  which  of  two  factions 
represented  the  society  and  was  en- 
titled to  control  its  property. 

In  Mendelsohn  v.  Gordon  (1913)  — 
Tex.  Civ.  App.  — ,  156  S.  W.  1150,  the 
court  merely  affirmed  an  order  modify- 
ing a  temporary  injunction  granted  to 


preserve  the  status  quo  pending  a  suit 
over  the  control  of  the  synagogue  and 
other  property  of  a  religious  corpora- 
tion, it  being  charged  that  the  defend- 
ants, the  majority  faction,  had  de- 
parted from  fundamental  doctrines. 

In  Swedish  Evangelical  Lutheran 
Church  v.  Shivers  (1863)  16  N.  J.  Eq. 
453,  the  'Court,  apparently  in  answer 
to  the  contention  of  counsel  that,  a 
Lutheran  church  having  merged  in  or 
affiliated  with  the  Episcopal  Church, 
there  had  been  a  diversion  from  the 
trust,  said  that  a  change  in  the  eccle- 
siastical relation  of  the  church  did 
not  necessarily  involve  any  perver- 
sion of  the  trust.  Whether  or  not  this 
was  upon  the  assumption  that  there 
was  a  minority  faction  does  not  ap- 
pear. The  action,  was  by  the  church 
with  reference  to  certain  ground 
rents;  and  it  was  held  that  in  any 
event  the  defendant  could  not  raise 
the  question,  it  being  one  in  which 
the  cestuis  que  trust  were  alone  con- 
cerned. 

In  Keyser  v.  Stansifer  (1834)  6  Ohio 
364,  it  appeared  that  a  Baptist  so- 
ciety, at  a  regular  meeting,  by  unani- 
mous action  abrogated  the  declara- 
tion of  faith  under  which  it  was 
organized  and  adopted  a  new  declara- 
tion before  a  conveyance  of  property 
to  the  trustees  of  the  "First  Baptist 
Church  of  Dayton,"  and  after  such 
conveyance  the  majority  faction 
abolished  all  former  creeds,  and  de- 
clared the  New  Testament  to  be  the 
only  rule  of  faith  and  practice.  It  was 
held  that  the  majority  faction  could 
not  be  deprived  of  the  right  to  con- 
trol the  property  at  the  instance  of 
the  minority  upon  the  theory  that  the 
majority  had  lost  its  identity  as  the 
church.  The  court  said:  'Tt  does  not 
follow  that  they  (the  majority  fac- 
tion) lose  their  property  by  ceasing 
to  entertain  certain  opinions.  The 
declaration  of  faith  under  which  they 
were  organized,  contains  no  attempt 
to  bind  them  to  abide  in  the  same  be- 
lief. It  is  shown  in  proof  that  each 
Baptist  church  is  in  itself  a  whole, 
separate,  and  independent — at  liberty 
to  form  its  own  creed,  and  looking  to 
others  for  counsel  and  social  inter- 
course only.    The  opinions  of  such  a 
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body  cannot  but  change.  •  •  .  It 
(the  church)  was  organized  under  the 
predominance  of  opinions  which  the 
complainant  would  now  repudiate  as 
heretical.  They,  the  minority,  at  best, 
can  have  no  right  to  divert  it  from 
the  uses  to  which  it  is  devoted,  by  the 
expressed  will  of  the  corporation, 
upon  account  of  any  supposed  errors 
of  doctrine  or  of  faith.'' 

So,  in  Louisville  &  N.  R.  Co.  v.  Mc- 
Coy (1917)  177  Ky.  415,  197  S.  W. 
801,  one  of  the  reasons  for  holding 
that  the  petition  of  one  of  the  fac^ 
tions  of  a  Baptist  church  for  the  re- 
covery of  church  property  was  bad 
was  that  it  did  not  appear  that  the 
complainant's  faction  constituted  a 
majority,  although  the  petition  al- 
leged that  the  division  arose  out  of  a 
departure  of  some  of  the  members, 
presumably  intending  the  defendants, 
from  the  articles  of  faith  and  doctrine 
peculiar  to  the  church.  There  were, 
however,  other  grounds  for  the  deci- 
sion. 

A  novel  point  was  made  by  the  hold- 
ing in  Hall  v.  Hall  (1917)  177  Ky.  430, 
197  S.  W.  799,  that  the  petition  in  a 
suit  by  a  faction  of  a  Baptist  church 
for  the  recovery  of  the  church  prop- 
erty and  records  was  insufficient  be- 
cause it  did  not  aver  that  the  com- 
plainants and  those  whom  they  repre- 
sented were  members  of  the  church 
at  the  time  of  the  divisions,  and  if,  as 
must  be  inferred,  th^  became  mem- 
bers after  that  time,  they  were  es- 
topped to  sue  for  the  recovery  of  the 
property  upon  the  ground  that  the 
faith  and  doctrine  adhered  to  by  the 
defendants  were  a  departure  from 
that  to  which  the  church  was  com- 
mitted at  the  time  of  its  organization, 
it  being  admitted  that  the  defendants 
and  those  affiliated  with  them  had 
been  continuously  in  possession  of  the 
church  property  and  in  control  of  its 
affairs  since  the  division  so  that  with- 
out their  action  the  complainants 
could  not  have  become  members. 

Til.  WithdrauuU  from  a  voluntary  eecle» 
siaaiical  connection* 

It  is  to  be  observed  that  the  rule, 
stated  and  exempliiied  in  supra,  VI., 
that  the  majority  faction  of  an  inde- 
pendent or  congregational  society  may 


not  divert  the  property  from  the  de- 
nomination to  which  the  society  be- 
longs or  from  the  fundamental  and 
distinctive  doctrines  or  tenets  to 
which  it  originally  subscribed,  does 
not  prevent  the  majority  faction  of 
such  a  society,  over  the  objection  of 
the  minority  faction,  from  severing  a 
voluntary  ecclesiastical  connection  of 
the  society  with  another  body.  Thus, 
in  a  number  of  cases  the  right  of  the 
majority  faction  of  a  local  Lutheran 
church  to  sever  its  synodical  relations, 
or  at  least  to  call  a  pastor  from  an- 
other synod,  has  been  upheld  upon 
the  assumption  or  finding  by  the  court 
that  according  to  the  Evangdical 
Lutheran  polity  the  church  is  inde- 
pendent in  government  and  does  not 
lose  its  character  as  such  by  volun- 
tarily coming  for  a  time  in  association 
with  a  synod. 

Connecticut.  —  Duessel  v  .  Proch 
(1905)  78  Conn.  343,  3  L.R.A.(N.S.) 
854,  62  Atl.  152. 

Illinois.  —  Lawson  v.  Kolbenson 
(1871)  61  111.  405. 

Minnesota. — Schradi  v.  Dornfeld 
(1893)  52  Minn.  465,  55  N.  W.  59. 

Nebrasluu  —  Wehmer  v.  Fokenga 
(1899)  57  Neb.  510,  78  N.  W.  28. 

North  Carolina. — Organ  Meeting 
House  v.  Seaford  (1830)  16  N.  C.  (1 
Dev.  Eq.)  453. 

North  Dakota.  —  Gudmundson  ▼. 
Thingvalla  Lutheran  Church  (1914) 
29  N.  D.  291,  150  N.  W.  750;  Bende- 
wald  V.  Ley  (1917)  —  N.  D.  — ,  168  N. 
W.  693. 

Ohio. — Heckman  v.  Mees  (1847)  16 
Ohio,  583. 

Pennsylvania. — Lutheran  Congrega- 
tion V.  St.  Michael's  Evangelical 
Church  (1864)  48  Pa.  20;  Ehrenfeldt's 
Appeal  (1882)  101  Pa.  186. 

Wisconsin. — Fadness  v.  Braunborg 
(1888)  73  Wis.  257,  41  N.  W.  84. 

But  see  Stein  v.  Hauser  (1913)  6 
Sask.  L.  R.  383,  15  D.  L.  R.  223,  infra. 

In  Bartholomew  v.  Lutheran  Con- 
gregation (1880)  35  Ohio  St.  567,  up- 
holding the  right  of  a  local  Ehrangeli- 
cal  Lutheran  society  to  change  its 
synodical  relation,  the  resolution  to 
that  end  was  unanimously  adopted, 
although  there  was  a  subsequent  at- 
tempt by  a  faction  to  reorganize  the 
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society  and  maintain  the  former 
synodical  relation. 

In  Gudmundson  v.  Thingvalla  Lu- 
theran Church  (N.  D.)  supra,  it  was 
held  that  a  resolution  adopted'  by  the 
synod,  at  the  instance  of  the  minority 
faction,  and  without  notice  to  the  ma- 
jority faction,  recognizing  the  minor- 
ity faction,  and  declaring  that  the 
majority  faction  had  violated  the  con- 
stitution of  the  society  and  of  the 
synod,  was  of  no  effect.  The  court  in 
this  connection  notes  the  distinction 
between  a  society  like  the  one  in  ques- 
tion, which  was  independent  of  govern- 
ment and  voluntarily  associated  with 
the  synod,  and  one  which  is  organical- 
ly connected  with  a  superior  ecclesias- 
tical body. 

But  in  Moseman  v.  Heitshusen 
(1897)  50  Neb.  420,  69  N.  W.  957,  the 
court  reversed  a  decree  restraining  the 
defendants  from  interfering  with  the 
exclusive  rights  claimed  by  the  plain- 
tiffs in  the  church  property,  the  real 
purpose  of  the  plaintiffs  being  to  pre- 
vent the  defendants  from  turning  over 
the  church  property  to  the  control  of 
the  Missouri  synod,  the  plaintiffs  de- 
siring to  join  the  general  synod.  The 
deed  to  the  property  in  this  case  pro- 
vided that  "if  the  said  Lutheran 
Church  shall  be  dissolved,  or  if  some 
other  religious  society  shall  occupy 
said  church  property,"  then  a  part  of 
the  property  should  revert  to  the 
grantors.  The  court  said  that  if  the 
action  were  brought  by  the  grantors 
to  enforce  the  conditions  of  their 
deed,  there  might  be  good  reason  for 
determining  whether  or  not  the  dona- 
tion had  been  diverted  to  an  improper 
or  unauthorized  use,  but  the  real  ques- 
tion in  the  case  being  one  of  mere 
doctrine,  the  civil  courts  were  not 
equipped  to  inquire  into  it.  From  the 
allegations  of  the  petition  it  would 
seem  that  the  plaintiffs  represented 
the  majority  faction.  If  so,  it  is  not 
apparent  why  the  court  should  have 
refused  to  vindicate  their  control  over 
the  property. 

In  Stein  v.  Hauser  (Sask.)  supra, 
deciding  in  favor  of  a  minority  faction 
of  a  congregation  of  the  Evangelical 
Lutheran  Church,  which  adhered  to 
the  Missouri  synod,  and  against  the 


majority  faction^  which  adopted  the 
doctrines  of  the  general  counoil,  and, 
later,  of  the  Ohio  synod,  the  court 
found  from  the  evidence  that  the  doc- 
trine of  the  Missouri  synod  was  dif- 
ferent from  that  of  the  Ohio  synod, 
and  that  by  the  law  of  the  church  a 
congregation  organized,  as  the  one 
in  question  was  found  to  be,  by  the 
Missouri  synod,  could  leave  that  synod 
only  by  unanimous  action.  The  court 
added  that  the  result  was  not  affected 
by  the  fact  that  a  considerable  part 
of  the  debt  of  the  church  was  paid 
after,  the  trouble  arose,  it  having  all 
been  paid  before  the  congregation 
joined  the  Ohio  synod.  It  will  be  ob- 
served that  the  difference  in  results 
between  this  case  and  those  previously 
cited  in  this  subdivision  is  due,  not 
to  a  difference  in  legal  principles,  but 
to  a  difference  in  the  findings  or  as- 
sumptions of  fact  respecting  the  law 
of  the  church  as  regards  the  right 
of  a  local  congregation  to  change  its 
synodical  relations.  In  view  of  the 
finding  of  the  court  in  this  regard  the 
case  was  governed  by  the  principles 
applicable  to  a  local  society  organical^ 
ly  connected  with  an  ecclesiastical 
system;  and  the  court  cites  a  case  of 
that  type  in  support  of  its  decision 
(Greneral  Assembly  v.  Overtoun  [1904] 
A.  C.  (Eng.)  515,  91  L.  T.  N.  S.  395, 
20  Times  L.R.  730).  The  opinion  does 
not  disclose  whether  the  differences 
found  to  exist  between  the  doctrines 
of  the  Missouri  and  Ohio  synods  re- 
spectively were  fundamental  and  char- 
acteristic. If  they  were  there  would  * 
seem  to  have  been  an  independent 
ground  for  the  decision  under  the 
principle  or  exception  stated  and  ex- 
emplified supra,  VI.  b. 

The  right,  in  the  absence  of  a  viola- 
tion of  an  express  trust,  to  withdraw 
from  a  voluntary  ecclesiastical  con- 
nection, assuming  that  there  is  no 
departure  from  fundamental  and  char- 
acteristic doctrines  of  the  society,  is 
also  upheld  in  Miller  v.  Gable  (1845) 
2  Denio  (N.  Y.)  492,  reversing  (1844) 
10  Paige,  627.  In  that  case  a  church 
organized  as  a  German  Reformed 
church,  and  not  originally  in  connec- 
tion with  any  other  ecclesiastical 
body,   subsequently  came   under  the 
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jurisdiction  of  the  Dutch  Reformed 
Church.  The  court  of  errors,  con- 
trary to  the  opinion  of  Chancellor 
Wltlworth,  held  that  no  perversion  of 
the  property  from  an  implied  trust 
was  involved  in  the  action  of  a  por- 
tion of  the  trustees  of  the  church, 
which  had  become  incorporated,  in  at- 
tempting to  sever  the  ecclesiastical 
connection  with  the  Dutch  Reformed 
Ohiirch  and  employing  Lutheran  pas- 
tors. The  various  opinions,  including 
those  of  the  chancellor  (10  Ptfige, 
^28)  and  the  vice  chancellor  (2  Denio, 
4d2), — whose  decision  was  reversed 
by  the  chancellor  and  upheld  by  the 
court  of  errors, — and  the  different 
members  of  the  latter  court,  contain 
learned  and  interesting  discussions  of 
the  subject.  Gardiner,  President, 
said:  ''If  a  society  incorporated  by 
the  name  of  Unitarian  has  for  its 
pastor  a  Unitarian  minister,  we  could 
with  safety  infer  that  it  was  not 
the  intention  of  the  founders  that 
their  bounty  should  be  applied  to  the 
dissemination  of  Trinitarian  doctrines. 
But  beyond  this,  in  all  matters  not 
deemed  indispensable,  a  discretion 
would  be  vested  in  the  congregation 
and  their  trustees  as  the  representa* 
tives  of  the  donors.  ...  I  do  most 
cordially  agree  with  him  (Chancellor 
Walworth)  in  opinion  that  it  must  be 
a  plain  and  palpable  abuse  of  trust 
which  will  induce  a  court  of  equity  to 
interfere  respecting  a  controversy 
gtowins  out  of  a  difference  in  re- 
ligious and  sectarian  tenets.  Between 
that  extreme  which  confers  all  power 
upon  the  congregation  or  the  trus- 
tees, and  the  doctrine  which  subjects 
the  property  to  forfeiture  for  depar- 
tures from  doctrine  or  forms  of  gov- 
ernment, in  matters  not  indispensable 
to  the  great  ends  to  be  obtained  by 
religious  organization,  there  is  a  wide 
interval  where  we  may  take  our  stand, 
sustained  by  the  law  and  by  a  sober 
and  enlightened  public  sentiment.'' 
The  chancellor's  decision  was  predi- 
cated, not  only  upon  the  severance  of 
the  relations  with  the  Dutch  Reformed 
<Jhurch,  but  also  on  the  existence  of 
irreconcilable-  differences  in  the  fun- 
damental doctrines  held  by  the  Dutch 
Reformed  Church  and  the  Lutheran 


body,  respectively.  Apparently  the 
majority  of  the  court  of  errors  were 
of  the  opinion  that  the  differences  in 
doctrine  were  not  so  fundamental  as 
to  require  the  interference  of  a  civil 
court. 

So,  in  Manning  v.  Yeager  (1919)  — 
Ala.  — ,  82  So.  435,  it  was  held  that 
unless  the  new  association  held  to  a 
faith  essentially  different  from  a  Mis- 
sionary Baptist  denomination,  the  ma- 
jority of  a  local  society  of  that  de- 
nomination might,  without  forfeiting 
the  control  of  its  property,  sever  the 
existing  relation  with  an  association 
of  churches  and  unite  with  other 
churches  in  forming  a  new  associa- 
tion. The  court  said  that,  even  as- 
suming the  truth  of  the  allegations  of 
the  complaint  by  the  minority  faction, 
that  the  pastor  of  the  church,  who 
took  the  part  of  the  majority,  and 
through  them  dominated  the  church, 
was  opposed  to  foreign  missions  and 
an  educated  ministry,  it  could  not  hold 
that  thereby  the  pastor  and  his  ma- 
jority congregation  had  put  them- 
selves without  the  Baptist  pale,  or  that 
by  using  the  church  property  in  the 
service  of  these  beliefs  they  have  di- 
verted it  to  a  use  fundamentally  dif- 
ferent from  that  contemplated  in  its 
acquisition.  Referring  to  the  fact  that 
the  pastor  had  on  divers  occasions  in- 
dulged in  ribald,  coarse,  and  scurril- 
ous language  with  reference  to  the 
foreign  missionary  board,  the  court 
said  that  that  involved  no  question  of 
diversion  of  property,  but  was  rather 
a  matter  of  taste  and  decency,  to  be 
judged  by  the  church. 

In  Pulis  V.  Iserman  (1904)  71  N.  J. 
L.  408,  58  Atl.  554,  holding  that  a  local 
society  might  withdraw  from  the 
"classis"  of  the  True  Reformed 
Church  without  loss  of  its  identity, 
the  decision  to  withdraw  was  by  the 
unanimous  vote  of  those  present  at 
the  meeting.  Subsequently,  under  the 
sanction  of  the  "classis,''  certain  per- 
sons who  at  one  time  had  been  mem- 
bers or  adherents  of  the  congregation 
assumed  to  choose  a  new  set  of  of- 
ficers. The  court  denied  the  latter 
leave  to  file  an  information  requiring 
the  old  officers  to  show  by  what  au- 
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thority  they  exercised  the  franchises 
of  the  corporation. 

In  Aiken's  Estate  (1893)  158  Pa. 
541,  27  Atl.  1102,  the  question  was  as 
to  the  identity  of  the  beneficiary  de- 
scribed in  a  will  as  "The  New  Jerusa- 
lem Society  of  Pittsburgh  and  its 
Vicinity."  A  society  of  that  name, 
which  seems  originally  not  to  have 
been  in  connection  with  any  other 
body,  later  connected  itself  with  the 
General  (Swedenborgian)  Church  of 
Pennsylvania,  and  subsequently,  by  a 
vote  of  the  majority  of  its  members, 
severed  its  connection  with  that  body. 
A  minority,  desiring  to  maintain  its 
relation  with  the  general  body,  or- 
ganized a  church  under  another  name. 
It  was  held  in  effect  that  the  faction 
which  severed  its  connection  with  the 
General  Church  was  the  proper  and 
legal  representative  of  the  original 
church  and  as  such  entitled  to  the 
legacy. 

In  Wehmer  v.  Fokeivga  (1899)  57 
Neb.  510,  78  N.  W.  28,  supra,  deciding 
in  favor  of  the  majority  faction  of  a 
German  Evangelical  Lutheran  church 
which  called  a  minister  from  the  Iowa 
synod  of  the  denomination,  the  church 
having  been  previously  in  connection 
with  the  general  synod,  the  court 
said:  "Whether  the  religious  teach- 
ings, faith,  and  church  polity  of  these 
synods  differed  in  essential  particu- 
lars was  and  is  a  question  for  the 
ecclesiastical  tribunals,  not  the  civil 
courts.  It  is  neither  pleaded  nor 
proved  that  an  ecclesiastical  tribunal 
having  final  jurisdiction  to  decide  this 
question  has  determined  it  in  favor  of 
the  contention  of  the  appellees;  nor 
is  it  shown  that  no  such  an  ecclesias- 
tical tribunal  exists,  having  jurisdic- 
tion to  decide  .  the  question.  Until 
such  tribunal — if  one  exists — shall  de- 
cide the  question,  the  civil  courts  will 
not  assume  to  do  so.  When  some 
ecclesiastical  tribunal  having  jurisdic- 
tion in  the  premises  shall  determine 
that,  according  to  the  organic  law  of 
the  church,  this  congregation  may  or 
may  not  subject  itself  to  the  jurisdic- 
tion of  the  Iowa  synod  and  select  for 
its  pastor  a  minister  of  that  synod, 
then  the  civil  courts  will  recognize 
this  judgment  and,  if  called  upon,  en- 


force it.  .  .  •  But  it  would  be  an 
unseemly  thing  for  the  secular  courts 
to  assume  to  themselves  the  right  to 
decide  in  the  first  instance  whether 
a  certain  doctrine  or  tenet  of  faith 
possessed  and  practised  by  one  re- 
ligious organization  was  contrary  to 
the  organic  and  fundamental  doctrines 
and  creed  of  another  religious  organi- 
zation." 

In  North  Carolina  Christian  Con- 
ference V.  Allen  (1911)  156  N.  C.  524, 
72  !5.  E.  617,  the  rule  that  a  voluntary 
association  with  which  an  independent 
church  is  affiliated  has  no  control  over 
it  was  applied  by  holding  that  a  '*con- 
ference"  had  no  right  or  interest  in 
the  church  property  and  was  not  a. 
proper  party  to  a  suit  involving  the 
control  of  the  church  property,  which 
grew  out  of  the  refusal  of  the  ma- 
jority of  the  local  body  to  accept  a 
pastor  sent  by  the  "conference."  The 
decision  on  the  merits  was  in  favor  of 
the  majority  faction. 

In  Martin  v.  German  Reformed 
Church  (1912)  149  Wis.  19,  184  N.  W. 
1125,  where  the  defendants,  in  whose 
favor  the  appellate  court  decided, 
seem  to  have  been  in  the  majority,  the 
decision  was  upon  the  ground  that  the 
church  continued  to  be  an  independ- 
ent religious  organization,  and  never 
became  legally  affiliated  with  the 
"classis"  of  the  Reformed  Church,  al- 
though the  pastor  had  joined  the 
classis,  and  the  congregation  had  used 
the  ritual  and  service  books  of  the 
Reformed  Church. 

In  Kenesaw  Free  Baptist  Church 
V.  Lattimer  (reported  herewith)  ante, 
98,  affirming  a  decree  quieting  the 
title. to  the  church  property  in  a  local 
Baptist  church,  notwithstanding  the 
severance  of  its  relations  with  a  "year- 
ly meeting"  with  which  it  had  been 
previously  associated,  arid  its  adher- 
ence to  a  plan  of  union  adopted  by 
a  "general  conference,"  which  the 
yearly  meeting  had  disapproved,  it 
is  stated  that  the  plaintiff  (the  local 
society)  represented  every  member  of 
the  present  congregation,  so  that  the 
individual  rights  of  members  of  that 
society  were  not  involved.  The  de- 
fendants seem  to  have  represented  the 
yearly  meeting,  which  had  refused  to 
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recognize   delegates  from  the  plain- 
tiff church  on  the  ground  that  it  had 
taken  itself  out  of  the  denomination, 
and  had  refused  to  deed  the  church 
^)rop€rty    to   the   plaintiff, — the   title 
having  been  vested  in  the  executive 
committee  of  the  yearly  meeting  in 
trust    "for    the    Free    Will    Baptist 
Church  of  Kenesaw," — and  was  claim- 
ing   the    right,    if  it    deemed    prop* 
er,  to  hold  the  property  for  the  use 
of  another  congregation    conforming 
to  the  present  views   of  the  yearly 
meeting.     The  decision   is  upon  the 
assumption  that  the  property  was  sub- 
ject to  no  trust  other  than  that  it  was 
for  the  use  of  the  local  church,  and 
that  there  were  no  such  differences  of 
belief  between   the   old   organization 
and  the  union  as  to  show  an  intention 
on  the  part  of  the  governing  body  of 
the  local  church  to  violate  such  im- 
plied trust  and  abandon  the  purposes 
for  which  the  church  was  organized. 
Though  the  contrary  is  suggested  by 
the  quotation  previously  made  from 
Wehmer  v.  Fokenga  (Neb.)  supra,  it 
would  seem  that  the  right  of  an  inde- 
pendent society  to  withdraw  from  a 
voluntary  association,  or  at  least  its 
right  to  the  continued  control  of  the 
property  of  the  local  society,  presup- 
poses that  it  has  not  by  such  with- 
drawal or  otherwise  departed  from  the 
fundamental  and  distinctive  doctrinal 
beliefs  of  the  society.    This  is  clearly 
recognized  in  Gudmundson  v.  Thing- 
valla  Lutheran  Church   (1914)  29  N. 
D.  291,  150  N.  W.  750,  supra.    The  de- 
cision in  that  case  in  favor  of  the 
majority    faction,    which    had    with- 
drawn from  the  synod,  being  based 
not  only  upon  the  right  of  the  ma- 
jority to  determine  the  synodical  rela- 
tions of  the  church,  but  also  upon  the 
conclusion  reached  after  a  somewhat 
elaborate  examination  of  the  evidence, 
that  there  was  no  competent  evidence 
supporting  the  claim  of  the  minority 
faction,  and  the  finding  of  the  trial 
court  that  the  doctrine  of  plenary  in- 
spiration of  the  Bible — the  acceptance 
of  that  doctrine  by  a  resolution  of  the 
synod  being  the  cause  of  the  with- 
drawal by  the  majority  faction — was 
a  presupposed   and    accepted    funda- 
mental   doctrinal    belief    of   the    Ice- 


landic Lutheran  Church,  and  as  such 
presupposed  by  the  church  constitu- 
•  tion  and  its  confessional  documents. 
In  other  words  there  was  in  the  view 
of  the  majority  of  the  court  no  com- 
petent evidence  that  the  majority  fac- 
tion had  departed  from  the  funda- 
mental and  characteristic  doctrines  of 
the  church.  See  also  in  this  connec- 
tion Kenesaw  Free  Baptist  Church 
V.  Lattimer  (reported  herewith)  ante, 
98,  Manning  v.  Yeager  (1919)  — 
Ala.  — ,  82  So.  435,  and  Stein  v.  Hauser 
(1913)  6  Bask.  L.  R.  353,  15  D,  L.  R. 
223,  supra. 

In  Bendewald  v.  Ley  (1917)  —  N. 
D.  — ,  168  N.  W.  693,  the  majority  of 
the  court  conceded  in  effect  that  a  ma- 
jority faction  of  an  independent 
church  could  not,,  as  against  the  pro- 
test of  a  minority  faction,  divert  the 
property  from  the  support  of  the  fun- 
damental and  characteristic  doctrines 
of  the  society;  but  held  that  the 
civil  courts,  even  when  property  rights 
are  involved,  should  not  undertake  to 
pass  upon  doctrinal  questions,  as  that 
is  the  exclusive  privilege  of  the  eccle- 
siastical authorities;  in  other  words, 
*'the  proper  rule  in  such  case  as  the 
one  at  bar,  we  are  fully  convinced, 
is  for  the  civil  courts  to  confine  their 
jurisdiction  exclusively  to  the  one 
question  of  property  rights,  and  to  de- 
termine such  property  rights  only  aft- 
er all  doctrinal  questions,  or  questions 
relating  to  faith,  practice,  and  teach- 
ings of  the  particular  religious  de- 
nomination involved,  have  been  dis- 
posed of  by  ecclesiastical  authority 
vested  in  such  religious  organization." 
In  accordance  with  the  principle  thus 
announced  the  majority  held  that  a 
complaint  in  a  suit  by  a  minority  fac- 
tion of  a  Lutheran  church,  which  ad- 
hered to  the  "Missouri  synod"  with 
which  the  local  church  had  previously 
been  associated,  for  the  control  of 
the  church  property  against  the  ma- 
jority faction,  which  had  affiliated 
with  the  Iowa  synod,  was  demurrable, 
notwithstanding  the  allegations  of 
fundamental  and  essential  differences 
in  doctrines  and  belief  and  in  spite 
of  the  allegation  that  the  plaintiffs 
(I'ninority  faction)  had  been  recognized 
and  adjudged  by  the  Missouri  synod 
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as  remaining  true  to  the  original  con- 
fession, for  the  reason  that  the  com- 
plaint did  not  allege  that  the  doctrinal, 
questions  in  controversy  had  been  sub- 
mitted to  or  decided  by  any  eccle- 
siastical tribunal. 

It  is  to  be  observed  that  the  rule 
as  regards  the  severance  by  the  ma- 
jority of  an  independent  or  congrega- 
tional society  of  a  voluntary  connec- 
tion with  an  external  association  is 
quite  different  from  the  rule  that  ap- 
plies to  an  attempt  by  a  majority  of 
a  society  of  the  Presbyterian  or  Epis- 
copal type  to  sever  its  organic  con- 
nection with  the  general  ecclesias- 
tical body.  So,  if  a  society,  though 
originally  organized  as  an  independ- 
ent church,  or,  at  least,  not  originally 
in  connection  with  any  other  eccle- 
siastical body,  has  lost  its  character 
as  an  independent  church  by  coming 
under  the  jurisdiction  of  another 
ecclesiastical  organization,  that  rela- 
tion cannot  be  severed  by  the  ma- 
jority faction  so  far  as  property  rights 
are  concerned.  Thus,  in  Winebren- 
ner  v.  Colder  (1862)  43  Pa.  244,  where 
a  congregation  of  the  denomination 
calling  itself  the  "Church  of  God," 
which  was  originally  organized  with 
an  independent  government,  or  was, 
at  least,  not  originally  in  connection 
with  any  other  ecclesiastical  body, 
subsequently  came  in  connection  with 
an  "eldership"  and  a  "general  elder- 
ship," so-called,  formed  by  the  dif- 
ferent churches  of  the  denomination; 
and  a  schism  or  division  arose  because 
of  the  refusal  of  the  majority  of  the 
local  congregation  to  accept  the  ap- 
pointee of  the  eldership,  and  their  ad- 
herence to  their  former  minister,  who 
had  been  expelled  from  the  church  or 
denomination,  it  was  held  that  the 
minority  faction,  which  adhered  to  the 
eldership,  was  entitled  to  the  prop- 
erty of  the  church.  The  real  question 
in  this  case  appears  to  have  been 
whether  the  local  church  had  lost  its 
original  character  as  an  independent 
church ;  and  the  decision  seems  to  rest 
upon  an  affirmative  answer  to  that 
question. 

Assuming  that  there  may  be  a  dif- 
ference of  opinion  whether  the  con- 
nection  is  organic  or  merely  volun- 


tary, the  result  in  a  particular  case 
may  be  affected  by  the  showing  or  as- 
sumption by  the  court  in  that  regard. 
This  is  illustrated  by  Dochkus  v. 
Lithuanian  Ben.  Soc.  206  Pa.  25,  55 
Atl.  779,  reversing  a  decree  requiring 
the  trustee  to  convey  the  church 
property  to  the  archbishop.  The  su- 
preme court  said  that  the  error  of  the 
trial  court  in  assuming  that  because 
a  local  congregation  was  a  Roman 
Catholic  congregation  it  was  therefore 
subject  to  the  authority  of  the  Roman 
Catholic  Church,  affected  the  entire 
proceedings,  observing  that  that  ques- 
tion was  one  of  fact  to  be  determined 
by  the  evidence,  and  referring  to  the 
testimony  of  the  archbishop  that  con- 
gregations may  hold  Catholic  doc- 
trines and  yet  ecclesiastically  and  in 
the  sight  of  the  Roman  Catholic 
Church  have  no  existence. 

See  also  Stein  v.  Hauser  (Saak.)  su- 
pra, where  the  decision  was  rendered 
upon  a  different  finding  or  assump- 
tion as  regards  the  independence  of 
local  Lutheran  congregations  from 
that  found  or  assumed  in  most  of  the 
cases  dealing  with  that  denomination. 

In  App  V.  United  Lutheran  &  Ger- 
man Reformed  Cong.  (1847)  6  Pa.  201, 
a  minority  of  a  Lutheran  church, 
which  had  kept  possession  of  the 
church  and  adhered  to  the  original 
faith  and  synodical  relation,  was  held 
entitled  to  the  benefit  of  a  fund  be- 
queathed, prior  to  the  division,  to  the 
"Lutheran  congregation  in  Selins- 
grove,"  tl|e  majority  faction  having 
left  the  church  and  erected  a  new 
church  building  and  changed  the 
synodical  relation.  The  court  de- 
clared generally  that  it  is  the  duty 
of  the  court  to  decide  in  favor  of  those, 
whether  a  minority  or  majority  of  the 
congregation,  who  are  adhering  to  the 
doctrine  professed  by  the  congrega- 
tion, and  the  form  of  worship,  and  are 
also  in  favor  of  the  government  of  the 
church  in  operation,  with  which  it  was 
connected  at  the  time  the  trust  was 
declared.  There  is  no  reference  in 
the  opinion  to  the  point  whether  or 
not  the  connection  of  the  church  with 
the  synod  was  voluntary. 

It  is  further  to  be  observed  that  the 
right  of  the  majority  faction  of  an  in- 
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dependent  society  to  sever  its  volun- 
tary relation  with  another  eeclesias- 
tical  body  is»  so  far  as  property  rights 
are  concerned,  dependent  upon  the 
absence  of  any  expre!)s  trust,  or  spe- 
cial circumstances  raising  any  implied 
trust,  by  which  the  continuance  of  the 
connection  is  made  a  condition  of  the 
use  of  the  property. 

Thus,  the  refusal  of  the  court  in 
Server's  Appeal  (1874)  81  Pa.  183, 
to  accept  as  conclusive  in  the  deter- 
mination of  property  rights  the  action 
of  a  majority  faction  of  a  Lutheran 
church  in  continuing  as  pastor  one 
who  had  dissolved  his  relation  with  a 
certain  synod,  was  upon  the  ground 
that  it  was  expressly  provided  by  the 
charter  of  the  society  that  the  pastor 
should  be  a  member  of  the  synod. 

So,  in  Rodgers  v.  Burnett  (1901)  108 
Tcrni.  173,  65  S.  W.  408,  the  bill  of 
the  complainant  faction — ^whether  a 
majority  or  not  does  not  appear — of  a 
Lutheran  church,  for  the  control  of 
the  church  property,  was  dismissed 
upon  the  ground  that  the  withdrawal 
of  that  faction  from  the  synod  violated 
the  condition  in  the  deed  of  the  prop-* 
erty  "for  the  only  use  as  a  church, 
and  controlled  by  the  Evangelical 
Lutheran  Church  of  the  Holston  Syn« 
od.'* 

So,  while  the  court  in  Suter  v* 
Spangler  (1861)  4  Phila.  (Pa.)  381, 
held,  contrary  to  the  contention  of  the 
complainants,  that  the  local  society, 
which  was  originally  not  in  connection 
with  any  other  ecclesiastical  organiza- 
tion, did  not,  by  its  subsequent  union 
with  the  Synod  o(f  the  Reformed  Dutch 
Church,  become  indissolubly  connect- 
ed with,  and  permanently  subject  to 
the  jurisdiction  of,  the  synod,  it  never- 
theless granted  an  injunction  in  their 
favor  to  prevent  one  who  did  not  re- 
ceive the  Calvinistic  theology  from 
officiating  as  clergyman,  the  church 
having  been  founded  as  a  Calvinistic 
church. 

A  civil  court  may,  of  course,  refuse 
to  give  effect,  so  far  as  property  is 
concerned,  to  an  attempted  change  of 
voluntary  relations,  if  the  action  to 
that  end  was  not  taken  in  substantial 
compliance  with  the  laws  of  the  society; 

Thus  the  decision  in  Rottmann  v. 


Bartting  (1887)  22  Neb.  376,  85  N.  W. 
126,  against  a  faction  of  an  Evangel- 
ical Lutheran  church  which  had  un- 
dertaken to  change  its  synodical 
relations,  was  upon  the  ground  that 
the  action  was  taken  without  giving 
the  notice  required  by  the  constitution 
and  without  complying  with  its  terms 
in  other  respects.  The  court  observed 
that  in  determining  the  question  of 
the  legitimate  succession  of  a  reli- 
gious society  where  a  separation  has 
taken  place,  the  court  will  adopt  the 
rules  of  such  society  and  enforce  its 
polity  in  the  spirit  and  to  the  effect 
for  which  it  was  designed. 

Vllt.  Ailhering    to    voluntary    ecclesias- 
tieal  connotation. 

.  As  a  majority  faction  of  an  inde- 
pendent society  may  sever  a  voluntary 
connection  with  another  body  (supra, 
VII.),  so  it  may  adhere  to  a  voluntary 
connection  against  the  wishes  of  the 
minority,  who  desire  to  sever  it,  at 
least  where  the  continuance  of  that 
connection  involves  no  repudiation  of 
the  fundamental  doctrine  or  tenets  of 
the  society.  Thus,  in  Dressen  v. 
Brameier  (1881)  56  Iowa,  756,  9  N. 
W.  193,  the  decision  in  favor  of  a 
majority  faction  which  had  decided 
to  adhere  to  the  Iowa  synod  under 
whose  jurisdiction  the  church  had 
voluntarily  placed  itself  and  against 
the  minority  who  had  voted  to  with- 
draw from  that  synod  and  join  the 
Missouri  synod,  notwithstanding  the 
allegation  that  the  Iowa  synod  had  de- 
parted from  the  Lutheran  faith  and 
doctrine.  The  court  said  that,  conced- 
ing that  it  was  its  province  to  deter- 
mine whether  or  not  the  Iowa  synod 
conformed  to  the  Lutheran  faith  and 
doctrine,  it  would  conclude  from  the 
evidence,  though  with  some  doubt,  that 
that  synod  had  not  departed  from  such 
faith  and  doctrine. 

In  Windley  v.  McCliney  (1913)  161 
N.  C.  318,  77  3.  E.  226,  where  the  deed 
was  made  to  'trustees  of  the  Free 
Will  Baptist  Church  of  Pantego,"  the 
congregation  afterwards  united  with 
other  churches  and  changed  its  desig- 
nation to  the  ''United  American  Free 
Will  Baptist  Church.''  Subsequently 
a  minority  of  the  local  church  objected 
to   a   revision   of  the  diseipUne  for 
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which  the  delegate  of  the  local  church 
had  voted,  his  action  being  indorsed 
by  a  majority  of  the  members.  The 
minority,  styling  themselves  simply 
the  ^Tree  Will  Baptist  Church," 
claimed  control  because  that  was  the 
original  designation  of  the  church  at 
the  time  the  deed  was  made.  The 
court,  after  an  examination  of  the 
discipline,  having  found  that  it  did 
not  change  in  any  way  the  identity  of 
the  local  church,  affirmed  a  judgment 
which  excluded  neither  faction  from 
the  use  of  the  building,  but  recognized 
the  ownership  and  control  of  the  prop- 
erty as  being  in  the  whole  member- 
ship "and  that  their  will  must  be  con- 
trolled by  the  majority."  The  court 
observed  in  effect  that  the  local 
church  did  not  lose  its  independence 
or  its  identity  as  the  "Free  Will  Bap- 
tist Church  of  Paiitego"  by  joining  the 
association. 

So,  in  Landis's  Appeal  (1883)  102 
Pa.  467,  the  decision  was  in  favor  of 
the  majority  faction  of  a  Mennonite 
congregation,  independent  in  govern- 
ment, which  adhered  to  a  general  con- 
ference, and  against  the  minority 
faction  which  gave  their  adherence  to 
a  new  conference.  In  this  case,  how- 
ever, the  minority  were  professedly 
dissenters  from  the  Mennonite  doc- 
trines and  seem  to  have  had  no  color 
of  right  except  that  they  had  been 
permitted  by  the  majority  faction  to 
use  the  church  property  on  alternate 
Sabbaths  for  a  number  of  years. 

The  report  of  Hadden  v.  Chorn 
(18*7)  8  B.  Mon.  (Ky.)  70,  involving 
a  controversy  between  mval  factios^ 
of  a  Baptist  church  over  the  church 
property,  is  not  very  clea>r  as  to  the 
nature  or  cause  of  the  sehijsm;  but 
the  main  decision  was  against  a  fac- 
tion, found  to  be  in  the  minority,  that 
had  assumed  to  dissolve  the  relations 
of  the  church  with  the  North  District 
Association.  The  court  was  also  of  the 
opinion  that,  independently  of  the 
complainants  being  the  majority  fac- 
tion, they  should  be  regarded  as  the 
church,  they,  unlike  the  defendants 
(minority  faction),  not  having  altered 
the  meeting  days,  or  professed  to 
*'come  out"  from  the  church,  or  having 
had  any  new  organization  or  conven- 


tion. There  was  also  a  question  in 
the  case  under  the  Kentucky  statute 
providing  for  a  divided  use  of  the 
church  property  in  certain  circum- 
stances, which  is  not  within  the  scope 
of  this  note. 

MX,  Effect  of  incorpfMrntian.  - 

When  a  religious  society  or  congre- 
gation becomes  incorporated,  the  tem- 
poralities, agreeably  to  the  terms  of 
the  statute,  become  subject  to  the 
control  of  the  trustees  of  the  cor- 
porate body,  which  is  to  be  distin- 
guished from  the  church  as  such.  So 
long  as  they  act  within  the  powers 
conferred  upon  them  by  the  statute 
under  which  the  corporation  is  creat- 
ed, and  do  not  divert  the  property 
from  the  express  or  implied  trusts  to 
which  it  is  subject,  these  trustees  are 
entitled  to  the  management  and  con- 
trol of  the  property  even  if  their  acts 
and  policy  are  opposed  to  the  wishes 
of  the  members  of  the  church  as  such. 
Thus,  in  Baptist  Congregation  v. 
Scannel,  3  Grant,  Cas.  (Pa.)  48,  the 
court,  at  the  instance  of  the  trustees 
of  an  incorporated  Baptist  society, 
elected  by  the  members  of  the  incor- 
porated society,  enjoined  interference 
with  their  control  of  the  church  prop- 
erty by  defendants  who  were  acting 
under  a  resolution  of  a  regular  church 
meeting,  that  is,  a  meeting  of  the  com- 
muning members  of  the  church.  The 
eourt  observed  that  a  meeting  of  the 
church  members  as  such  is  not  a  meet- 
ing of  the  incorporated  society,  and 
cannot  instruct  ^e  trustees  in  their 
duties  or  assume  any  power  over  them. 
It  does  not  appear  in  thia  case  that 
there  was  any  claim  on  the  part  of 
the  defendants  that  the  trustees  were 
recreant  to  any  fundamental  doc- 
trines, or  to  the  distinctive  polity,  of 
the  Bi4;>tist  denomination.  Some 
courts,  however,  have  adopted  the 
view  that  the  trustees  of  the  corpora- 
tion are  independent  even  of  restraints 
imposed  by  the  fundamental  religious 
doctrines  or  charactenstic  polity  of 
the  denomination  to  which  the  church 
belongs ;  in  other  words,  that  the  cor- 
poration bears  no  ecclesiastical  or  de- 
mnninational  character  at  all.  In  First 
Bai^tist  Church  v.  Witherall  (1832) 
3  Paige    (N.   Y.)    296,  24  Am.   Dec. 
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228,  Chaneellor  Walworth  held  that 
the  deeisioii  of  a  council  of  Baptist 
churches  in  favor  of  the  minority  fac- 
tion of  a  local  society  upon  questions 
of  faith  and  practice  was  not  binding 
upon  the  trustees  elected  by  the  major- 
ity of  the  society  or  congregation, 
which  became  incorporated  after  such 
decision,  even  if  they  had  been  right- 
fully excluded  from  the  communion 
and  fellowship  of  the  church.  The  de- 
cision depended  upon  a  distinction 
which  the  chancellor  made  between 
the  congregation,  which  was  the  in-' 
corporated  body,  and  the  church, 
strictly  so  called.  He  observed  that 
the  church  members  had  no  greater 
right  than  the  other  memb^s  of  the 
society  who  statedly  attended  with 
them  for  the  purposes  of  divine 
worship  so  far  as  the  management  of 
the  incorporated  society  and  its  prop- 
erty was  concerned.  The  allegations 
of  the  bill  filed  by  the  minority  faction 
in  this  case  were  not  sufficient  to  show 
that  there  had  been  a  diversion  of  the 
property  by  the  trustees  from  the  im- 
plied trust  in  respect  of  fundamental 
doctrines  of  the  denomination.  The 
chancellor,  however,  confessed  that  he 
had  always  entertained  serious  doubts 
whether  any  civil  tribunal  in  the  state 
could  interfere  to  prevent  a  majority 
of  the  corporators  in  a  religious  soci- 
ety from  introducing  such  changes  in 
the  doctrines  or  modes  of  worship  in 
their  churches  as  they  might  deem  fit, 
and  which  they  could  introduce 
through  their  trustees  elected  in  the 
manner  prescribed  by  law.  In  har- 
mony with  this  intimation  a  doctrine 
at  one  time  prevailed  in  N%w  York 
which  in  effect  put  it  within  the  power 
of  the  majoriiy  of  an  incorporated 
society,  acting  through  the  trustees  of 
the  corporation,  elected  by  them,  to  de- 
termine the  ecclesiastical  connections 
and  religious  doctrines  to  the  support 
and  maintenance  of  which  the  prop- 
erty of  the  society,  not  subject  to  ex^ 
press  conditions  subsequent,  should 
be  devoted.  In  other  words,  the  tem- 
poraMties  of  the  church,  in  the  ab- 
sence of  an  express  trust,  were  subject 
to  the  absolute  control  of  the  trus- 
teea  of  the  legal  corporation,  which* 
bore    no    denominational    character. 


This  doctrine  was  api^ied  in  t^etty  v. 
Tooker  (18«0)  21  N.  Y.  2«7,  by  hold- 
ing that  the  trustees  of  the  corpora- 
tion, representing  a  majority  faction 
of  a  church  organized  as  a  Congrega- 
tional church,  could  apply  the  prop- 
erty to  the  support  of  the  majority 
faction,  which  had  been  received  in 
connection  with  the  Presbyterian 
Church,  against  the  minority  faction, 
which  desired  to  adhere  to  the  oiig- 
inal  congregational  polity.  The  court 
said  that  the  change  in  the  character 
of  t^e  congregation  of  which  the 
plaintiff  complained  had  been  brought 
about,  not  by  the  proceedings  of  the 
presbytery  or  the  resolutions  of  the 
society,  but  by  the  action  of  the  trus- 
tees in .  employing  a  Presbyterian 
clergyman,  and  opening  t^e  meeting- 
house to  his  ministrations,  and  that 
this  they  had  the  right  to  do.  This 
doctrine,  while  in  force,  was  applied 
in  other  cases  in  New  York,  which  are 
not  within  the  scope  of  this  note  be- 
cause they  did  not  involve  independent 
or  congregational  societies.  It,  how- 
ever, never  met  with  general  approv- 
al outside  of  New  York.  Thus,  in 
Hale  V.  Everett  (1868)  53  N.  H.  9,  16 
Am.  Repu  82,  the  court  said  that  it  saw 
very  little  evidence  of  any  disposition 
by  the  courts  of  any  other  state  to 
follow  the  decisions  made  by  the  New 
York  court  in  Petty  v.  Tooker  (N.  Y.) 
supra,  and  similar  cases  in  that  state, 
unless  it  may  be  in  some  that  have 
statutes  similar  to  that  of  New  York. 
The  doctrine  was  abrog-ated  in  New 
York,  at  least  as  to  churches  of  a  de- 
nominational chacacter,  by  a  statute 
passed  in  1875,  providing,  inter  alia, 
ifkBt  the  trustees  of  a  religious  cor- 
poration should  a49iinister  the  tein- 
poralities  of  the  church,  and  hold  and 
apply  the  estate  and  property  for  the 
benefit  of  such  corporation,  "accord- 
ing to  the  discipline,  rulesi,  and  usages 
of  the  denomination  to  which  the 
church  members  of  the  corporation 
belong,"  and  that  it  should  not  be 
lawful  for  tliem  to  divert  such  prop- 
erty or  estate  to  other  purposes. 

The  general  scope  and  effect  of  that 
statute  are  beyond  the  scope  of  the 
note;  but  in  tHis  connection  attention 
is  called  to  a  recent  decision  of  the 
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supreme  court  at  special  term,  in  Re 
Lloyd's  Memorial  Cong.  Church 
(1919)  178  N.  Y.  Supp.  104,  denying 
an  application  for  a  change  of  a  cor- 
porate name  from  "Lloyd's  Memorial 
Congregational  Church"  to  Lloyd's 
Memorial  Colored  Methodist  Epis- 
copal Church,"  it  being  admitted  that 
the  requested  change  was  an  incident 
of  an  attempt  by  the  majority  against 
the  opposition  of  the  minority  faction 
to  affiliate  the  church  with  the  Colored 
Methodist  Episcopal  Church.  The 
court  held  that  the  church  in  ques- 
tion, being  organized  as  a  Congre- 
gational church,  was  plainly  within 
the  statutory  provision  above  quot- 
ed. It,  however,  was  of  the  opinion 
that  the  Religious  Corporations  Law 
recognizes  a  distinction  between  a 
''Congregational  Church"  and  an  "in- 
dependent church,"  and  there  is,  per- 
haps, an  indication  that  an  "independ- 
ent church,"  strictly  speaking,  that 
is,  a  church  not  belonging  to  any  de- 
nomination, would  not  be  within  the 
operation  of  the  provision. 

X.  Divided  usB, 

In  Kentucky  provision  has  been 
made  by  statute  for  a  divided  use  of 
the  church  property  in  case  of  a  divi- 
sion within  the  society ;  and  that  stat- 
ute was  applied  in  Poynter  v.  Phelps 
(1908)  129  Ky.  381.  24  L.R.A.(N.S.) 
729,  111  S.  W.  699,  involving  a  division 
in  an  independent  religious  society. 
However,  as  the  construction  and  op- 
eration of  this  statute  have  involved 
somewhat  intricate  and  technical 
points  not  peculiar  to  independent 
societies,  no  attempt  has  been  made 
here  to  deal  with  it. 

In  a  few  instances,  apart  from 
statute,  the  civil  courts  have  consid- 
ered the  question  whether  the  prop- 
erty should  be  divided  or  a  divided  use 
should  be  permitted  to  the  rival  fac- 
tions of  an  independent  church. 

Thus,  in  Immanuel's  Gemeinde  v. 
Keil  (1899)  61  Kan.  65,  58  Pac.  973, 
it  was  held  not  error  for  a  court  of 
equity  to  decree  a  sale  of  the  prop? 
erty  of  a  Lutheran  church  and  divide 
the  proceeds  among  the  members  who 
were  nearly  equally  divided  by  irrec- 
oncilable differences  in  matters  of 
faith  and  doctrine  regarded  aa  vitally 


« 

essential  by  each,  neither  having  for« 
feited  any  rights  to  the  property 
under  the  constitution  of  the  church. 
Though  the  church  in  this  case  was  an 
independent  one,  subject  to  no  eccle- 
siastical superior,  the  division  in  the 
organization  was  due  to  the  adherence 
by  the  respective  factions  to  different 
synods  of  the  denomination  which  held 
vitally  different  doctrines.  The  court 
observed  that  if  the  plaintiffs  below, 
among  whom  were  the  donors  of  the 
land  on  which  the  church  was  built, 
were  asserting  that  the  u^e  of  the  prop- 
erty should  be  devoted  to  the  dissem- 
ination only  of  the  faith  held  by  the 
synod  to  which  they  adhered,  the  court 
would  be  inclined  to  sustain  their 
claim  under  the  findings  that  at  the 
time  of  the  donation  of  the  land  on 
which  the  church  was  built,  the  do- 
nors were  adherents  of  that  synod,  and 
the  minister  in  charge,  at  whose  solic- 
itation funds  were  contributed  for 
the  erection  of  the  building,  was 
teaching  the  same  belief.  The  decree 
for  the  sale  and  division  of  the  prop- 
erty, however,  was  asked  for  by  those 
plaintiffs,  so  that  they  had  no  cause 
of  complaint. 

In  Wicks  V.  Nedrow  (1889)  28  Neb. 
386,  44  N.  W.  457,  where  a  division 
arose  among  the  members  of  a  Bap- 
tist church  in  regard  to  matters  of 
discipline,  and  resulted  in. a  convey- 
ance to  the  trustees  of  one  faction  of 
an  undivided  one  half  of  the  church 
property  which  had  been  originally 
conveyed  to  the  trustees  of  the  "Ger- 
man Baptist  Church,"  and  thereafter 
the  respective  factions  occupied  the 
church  on  alternate  Sundays,  that  ar- 
rangement having  been  continued  for 
four  years,  the  court  refused  to  dis- 
turb the  arrangement  or  to  cancel  the 
conveyance. 

In  Huffins  v.  Sheriff  (1916)  — 
Okla.  -^,  162. Pac.  491,  declaring,  ac- 
cording to  the  syllabus  by  the  court, 
that  where  irreconcilable  conflict  has 
arisen  between  members  of  a  church 
(a  Baptist  church),  due  to  personal 
differences,  and  not  upon  any  ques- 
tion of  faith  or  doctrine,  a  judgment 
apportioning  the  use  of  property  is 
proper.  The  decision  is  rendered  up- 
on the  finding  and  assuinption  that 
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the  orisrinal  society  had  been  dissolved 
80  that  neither  faction  represented  the 
society  as  it  existed  before  the  divi- 
sion. It  will  be  observed  that  upon 
that  hypothesis  there  was  no  scope  for 
the  principle  recognized  by  the  court 
that  if  either  party  voluntarily  with- 
draws from  the  organization  it  for- 
feits and  the  otlter  party  is  entitled 
to,  all  the  property. 

In  Le  Blanc  v.  Lemaire  (1901)  105 
La.  539,  50  So.  135,  it  was  held  that 
a  small  minority  of  a  Baptist  church 
which  had  seceded  from  the  majority, 
not  on  doctrinal  grounds  or  questions 
of. religious  faiith  or  worship,  but  on 
differences  of  church  government,  re- 
fusing to  acquiesce  in  the  will  of  the 
majority,  was  not  entitled  to  a  par- 
tition of  the  property..  See  also  Ger- 
man E.  L.  Trinity  Cong.  v.  Deutsche 
Evangelisch  Lutherische  Dreieinig- 
keita  Gemeinde  (1910)  246  IlL  828,  92 
N.  E.  868,  20  Ann.  Cas.  404,  supra,  de- 
nying a  partition  between  the  con- 
tending factions. 

In  Bottom  v.  Tinsley  (1911)  —  Tex. 
Civ.  App.  —^  184  S.  W.  883,  a  suit  to 
enforce  specific  performance  of  an 
agreement  by  which  one  faction  of  a 
Baptist  church  was  for  a  considera- 
tion, to  conv^  the  church  property 
to  the  other  and  withdraw,  it  was  held 
that  a  good  defense  was  set  up  by  a 
special  answer  which,  in  effect,  alleged 
that  a  majority  had  rescinded  the 
previous  action,  looking  to  a  division. 

In  a  few  instances  the  charter  or  by- 
laws of  a  society  has  contained  an  ex- 
press provision  on  the  subject. 

Thus,  in  Wiswell  v.  First  Cong. 
Church  (1862)  14  Ohio  St.  81,  the 
court,  while  recognizing  that  members 
who  secede  from  a  church  organiza- 
tion thereby  forfeit  all  right  to  any 
part  of  the  church  property,  never- 
theless held  that  a  decision  by  the 


majority  of  an  incorporated  Congrega- 
tional church,  thtft  the  interests  of 
the  church  would  be  promoted  by  a 
division  of  the  membership  into  two 
ecclesiastical  bodies  and  an  equitable 
division  of  the  church  property,  in- 
volved no  breach  of  trust,  in  view  of 
the  provision  of  the  charter  giving  the 
church  the  power,  with  the  consent  of 
a  majority  of  its  members,  to  dispose 
of  the  property  "for  the  purpose  of 
promoting  the  interests  of  their 
church." 

In  Peterson  v.  Christiansen  (1904) 
18  S.  D.  470,  101  So.  40,  affirming  a 
decree  which  protected  the  Swedish 
faction  of  an  incorporated  Lutheran 
church  in  the  use  of  the  church  prop- 
erty part  of  the  time,  the  by-laws  ex- 
pressly provided  that  if  the  two 
nationalities,  Swedes  and  Norwegians, 
of  which  the  corporation  was  com- 
posed, should  wish  to  call  a  minister 
separately,  the  church  should  be  used 
every  Sunday  and  service  day  in  turn. 

In  Nelson  v.  Benson  (1873)  69  IlL 
27,  it  was  held  that  the  schism  contem- 
plated by  the  constitution  of  an  Evan- 
gelical Lutheran  church,  providing  for 
the  partition  of  property  in  case  of 
schism,  was  a  division  or  separation 
of  the  church  into  two  religious  bod- 
ies, and  that  such  a  schism  did  not 
result  where  the  defendants, — pre- 
tending, contrary  to  the  fact,  that 
three  of  the  four  trustees  who  had 
been  previously  elected  such,  and 
whose  terms  of  office  had  not  expired, 
had  resigned  and  refused  to  act, — 
held  a  meeting  and  unlawfully  elect- 
ed three  other  trustees  without  the 
knowledge  or  consent  of  the  complain- 
ants, and  thereafter  defendants  took 
possession  of  all  the  common  property 
of  the  congregation  and  excluded  com- 
plainants therefrom*  O*  H.  P. 


134  AMERICAN  LAW  REPORTS,  ANNOTATED.  [8  A.L.R. 

PAUL  GENGO,  Admr.,  etc.,  of  John  Butera,  Deceased,  Appt., 

V. 

JOHN  C.  MARDIS. 

Nebraska  Supreme  Court  ^  Fehmary  i,  19 i9, 

(_  Neb.  — ,  170  N.  W.  841.) 

Limitatton  of  actions  —  effect  of  general  limitation  statute. 

1.  The  limitation  imposed  in  §  1429,  creating  a  right  of  action  for  death, 
is  independent  of  the  Statute  of  Limitations  as  found  in  §  7577,  Rev.  Stat. 
1913. 

ISee  note  on  this  question  beginning  on  page  145.] 

—  death  -r-  time. 

2.  Section  1429,  Rev.  Stat.  1913,  ere-  granted  in  this  section  that  the  action 
ates  a  right  of  action  which  did  not  be  brought  within  two  years  after  the 
exist  at  common  law.    It  is  a  condition  cause  of  action  accrues, 
precedent  to   the   rigiit   of   recovery  [See  8  R.  G.  L.  801.] 

Headnotes  by  Aldrioh.  J. 

(Sedgwick,  J.,  dissents.)  ' 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Douglas 
County  (Troup,  J.)  sustaining  a  demurrer  to  the  annended  petition  in  an 
action  brought  to  recover  damages  for  alleged  wrongful  death  of  plain- 
tiff's decedent.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gurley,  Fitch,  West,  &  Hick-  by  the  statute,  was  void,  and  did  not 

man,  for  appellant:  give  the  court  jurisdiction  to  proceed. 

Except  where  it  has  been  otherwise  Gillian  v.  McDowall,  66  Neb.  814,  92 

provided    by    statute    an    action    is  N.  W.  991 ;  Herbage  v.  McKee,  82  Neh. 

deemed  commenced  so  far  as  the  par-  354,  117  N.  W.  706;  Stratton  v.  Mc- 

ties  to  it  are  concerned,  from  the  time  Dermott,  89  Neb.  622,  131  N.  W.  949, 

that  the  writ  of  summons  is  sued  out.  Ann.  Gas.  1912C,  616. 

1  Cyc.  747 ;  1  R.  C.  L.  T  20,  p.  338.  The  filing  of  the  petition  against  a 

Messrs.   Brogan  &  Ellick,  for  ap-  defendant  who  did  not  reside  within 

pellee :  the  county,  and  was  not  in  the  ceun^ 

The   limftation   of  two   jrears   con-  at  the  time  of  the  filing  of  the  peti- 

tained  in  Rev.  Stat.  §  1428,  is  absolute,  tiwi,  gave  the  court  no  jurisdiction 

and  is  not  extended  by  the  absence  of  ^^^  ***«  ««*«,  unless  a  vaHd  attach- 

the  defendant  from  the  state.  «»»*  ^*a  secured  against  tS»  defend- 

26  Cyc.  1021,  1233;  Rodman  v.  Mis-  ^^if  proper^, 

souri  P.  R.  Co.  65  Kan.  645,  59  L.R.A.  ^  ^^*^^/•  "uwaldt,  86  Neb.  686,  126 

704,  70  Pac.  642 ;  Kavanagh  v.  Folsom,  ?«  ^:y}frri  ^k^Tw\ ^^^^^^^j^^^^^' 

ifti    T^aA    Am  .    A»«kATiv  «    G*^    T  a«i-  ^^  ^^"'  ^79,  50  N.  W.  6    Hoagland  v. 

?    M    /'^    i'  i^  ^T/ ^;^r    9^i^^^7  Wilcox,  42  Neb.  138,  60  N.  W.  376; 

Q   w   t^'^\?u'  ^^  ^T^'  u^^'  ^^l  I^avis  V.  Ballard,  38  Neb.  830,  57  N. 

?;  VT^^l'o®«^*Vl?''fL''i*'l^^  W.  527;  Lamb  v.  Finch,  87  Neb.  565, 

N.  J.  L.  223,  75  Atl.  560 ;  Beebe  v.  Dos-  127  N.  W.  903. 

ter,  36  Kan,  666,  14  Pac.  150;  Gushing  The  pretended  attachment  in  this 

V.  Winterset,  144  Iowa,  260,  122  N.  W.  case  was  void  and  conferred  no  ju- 

^l^iV  risdiction  on  the  court,  for  the  reason 

The  petition  filed  by  the  plaintiff  that  no  defendant  was  named, 

against  "J.  C.  Mardis,"  without  alleg-  Gillian   v.   McDowall ;    Herbage  ▼. 

ing  that  the  first  real  name  of  the  McKee;   and  Stratton   v.  McDermott, 

defendant  was  unknown  to  the  plain-  supra, 

tiff  and  without  the  affidavit  required  The  rule  that,  in  order  to  suspend 
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the  runaiiig  ef  the  etatute,  aB  action 
shall  be  deemed  commeneed  at  the 
date  of  the  summons  which  is  served 
upon  the  defendant,  or  at  the  first 
publication,  applies  as  well  to  an  ac- 
tion under  Rev.  Stat.  §  1428,  as  to  any 
other  action. 

Burlingim  v.  Cooper,  86  Neb.  78,  63 
N.  W.  1025;  Reliance  Trust  Co.  v. 
Atherton,  67  Neb.  806,  98  N.  W.  160, 
96  N.  W.  218;  Chkago,  R.  I.  t  P.  R. 


a  oaase  of  action  which  did  not  exist 
■kt  z6mmon  law^  for  at  oommon  law 
the  cause  of  action  died  with  the 
death  of  the  claimant.  This  statute 
was  enacted  to  provide  a  remedy  and 
to  entitle  representativea  of  the  de- 
ceased person  to  begin  a  cause  of 
action  because  of  wrongful  death  of 
the  deceased,  and  that  it  should  be 
commenced   by   an    administrator. 


CcL  Y.  Younr,  67  Neb.  668,  93  N.  W.  .  ^ly  qualifying  and  acting;  so  ttiat 
^^-  said  injured  relative  might  obtain  a 

pecuniary    beneflt   resulting  from 
said  wrongful  injury,  or  death. 

It  is  also  provided  in  said  act  that 
every  such  action  shall  be  com- 
menced within  two  years  after  the 
death  of  said  person.  This  provi- 
sion is  contrary  to  the  general  stat- 
utory provision  with  respect  to  limi- 
tati^s,  for  that  section  of  said 
geneml  statute  provides  that  when 
the  party  wanted  places  himself 
without  the  jurisdiction  of  the 
court,  absconds,  or  stays  in  hiding 
so  that  service  cannot  be  had  upon 
him»  l^en  in  that  case  the  statute 
shall  cease  to  operate ;  while,  in  the 
case  at  bar,  the  section  of  the  stat- 
ute under  which  this  action  is 
brought  has  its  provisions  checked 
iind  hemmed  in  as  hereinbefore  stat- 
ed, and  every  action  brought  under 
it  must  be  commenced  within  two 
y^ars.  Then  the  proposition  is :  As 
this  action  was  not  commenced  for 
mere  than  two  years,  does  the  peti- 
tion stutte  a  cause  of  action  ?  We  are 
met  with  the  proposition  that  we 
should  construe  the  Statute  of  Limi- 
tations As  provided  for  in  §  1429, 
together  with  §  7577.  Rev.  Stat. 
1913,  and  the  toll  for  the  time  which 
defendant  stayed  away  from  the 
jurisdiction  of  the  court  should  be 
allowed,  and,  if  this  was  done,  then 
the  petition  states  a  cause  of  action. 
We  are  deciding  the  proposition  and 
construing  §  1429  for  the  purpose  of 
ascertaining  whether  the  limitations 
provided  in  said  section  should  be 
-construed  so  as  to  give  it  effect,  or 
whether  it  should  be  construed  so  as 
to  modify  and  limit  its  provisions  so 
as  to  bring  it  under  the  general 
Statute  of  Limitations  in  §  7677. 
While  it  is  true  that  §  7577  provides 


The  appearance  of  the  defendant  to 
the  amended  petition  filed  after .  the 
statute  had  run  did  not  relate  back  to 
the  attempted  commencement  within 
the  two  years. 

Hotchkiss  V.  Aukerman,  66  Neb.  177, 
90  N.  W.  949;  Reliance  Trust  Co.  v. 
Atherton,  67  Neb.  306,  98  N.  W.  160, 
96  N.  W.  218. 

The  petition  does  not  state  a  cause 
of  action,  as  it  does  not  show  that  the 
plaintiff  is  entitled  to  recover  the 
damages  alleged  to  have  been  sus- 
tained. 

Butera  v.  J.  C.  Mardis  Co.  99  Neb. 
816,  167  N.  W.  1024. 

AMrich,  J.,  delivered  the  opinion 
of  the  court : 

On  the  15th  day  of  November, 
1911,  one  John  Butera  came  to  his 
death  at  Omaha,  while  employed  as 
a  wcM*kman  on  what  is  known  as  the 
Flatiron  Building.  Afterwards,  one 
Paul  Gengo  became  administrator 
de  bonis  non  of  the  estate  of  the 
said  John  Butera,  deceased,  and  as 
such  administrator,  on  December  5, 
1913,  filed  an  amended  petition 
against  the  said  John  C.  Mardis,  do- 
ing business  as  the  J.  C.  Mardis 
Company,  charging  them  with  the 
wrongful  death  of  the  decedent. 
This  action  was  commenced  under 
and  by  virtue  of  the  provisions  of  § 
1429,  art.  8,  chap.  17,  Rev.  Stat. 
1913 :  ** Actions  by  or  against  exec- 
otoi^.''  A  demurrer  was  filed  to  this 
petraon,  and,  after  subnrission  and 
argument,  was  sustained ;  the  deci- 
sion being  that  the  petition  did  not 
state  a  cause  of  action,  as  more  than 
two  years  had  elapsed  from  the  ac- 
cruing of  said  cause  to  the  begin- 
niiiir  of  the  action.  The  purpose  of 
aaid  §  1489,  commonly  known  as 
Lord  Campbell's  Act,  was  to  pre- 
scribe limitations  and  a  remedy  for 
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limitatlo 
•tatvte. 


that  the  Statute  of  Limitations  will 
not  run  during  the  time  the  defend- 
ant is  absent  from  the  state,  ab- 
sconds, or  keeps  himself  from  the 
jurisdiction  of  the  court,  it  is  also 
true  that  in  square  contradiction  to 
this,  and  against  it,  is  the  section  on 
the  Statute  of  Limitations  provided 
in  §  1429.  The  question  is :  Which 
shall  prevail  ?  This  is  an  important 
case,  because  it  contains  a  proposi- . 
tion  that  is  decisive  of  this  question 
and  determines  the  issue. 

It  is  our  opinion  that  as  §  1429  is 
a  mere  paragraph  that  comprises  an 

entire    act    begin- 

ii?!L*n*iiS3re^c't       »i«^  with  1420,  and 
of  veverai  was  nutde  with  ref- 

erence to  this  prin- 
cipal act  and  inde- 
pendent of  any  other,  it  was  made  to 
control  and  provide  absolutely  a 
time  within  which  an  action  shall  be 
commenced.  If  it  were  not  so,  then 
it  would  have  been  very  easy  for  the 
legislature  to  have  the  same  saving 
clause  that  is  found  under  §  7577, 
but  inasmuch  as  it  does  not  contain 
any  exception,  or  any  such  provi- 
sion, and  no  saving  clause  whatever, 
it  is  evident  that  it  means  just  what 
it  says ;  and,  if  it  does,  then  the  de- 
murrer in  this  case  was  rightly 
sustained,  and  the  action  properly 
dismissed.  If  there  was  any  saving 
clause  provided  for  in  this  §  1429, 
why  was  it  not  placed  there?  If  it 
intended  to  provide  a  condition 
which  modifies  and  stops  the  Stat^ 
ute  of  Limitations,  then  why  did  it 
not  say  so  ?  The  answer  is^  It  was 
never  intended  to  be  any  other  way 
than  the  way  that  we  find  it.  This 
statute  is  not  alone  peculiar  to  Ne- 
braska in  this  provision,  but  is  a 
provision  that  has  been  enacted  in 
many  other  states  of  the  Union. 
Lord  Campbell's  Act  is  in  force  to-, 
day,  and  has  been  for  many  years 
in  the  states  of  New  York, 
Arkansas,  and  Kansas,  and  we  have 
interpretations  given  by  the  su- 
preme courts  of  each  of  these  states 
with  reference  to  the  particular 
matter  in  hand.  See  Kavanagh  y. 
Folsom  (C.  C.)  181  Fed.  401.  Also 
it  may  be  stated  that  both  by  prin- 


ciple and  analogy  die  legislature 
meant  to  put  in  this  statute  the  lim- 
itation which  it  did,  and  which  has 
been  interpreted  as  above  stated  by 
the  courts.  Whenever  the  legisla- 
ture makes  a  law  to  meet  a  situa- 
tion not  met  by  the  common  law, 
the  legislature  has  the  inherent 
right  to  provide  whatever  it  may 
deem  proper  and  essential  to  meet  a 
particular  situation  not  heretofore 
met.  For  instance,  the  Nebraska 
legislature  has  enacted  statutes  fix- 
ing the  limitation  thereto  different 
from  the  general  Statutes  of  Limi- 
tations. For  instance,  the  common 
law  did  not  provide  a  remedy  for 
one  receiving  ah  injury  while  travel- 
ing over  a  county  bridge,  and  to 
meet  this  demand  the  legislature 
passed  an  act,  §  2995,  Rev.  Stat. 
1913  (Laws  1889,  chap.  7) ,  for  the 
purpose  of  making  counties  liable 
for  damage  to  person  or  property. 
Section  2995  reads  in  part:  "Pro- 
vided, however,  that  such  action  is 
commenced  within  thirty  days  of 
the  time  of  the  injury  or  damage 
occurring." 

Then  here  in  this  statute  is  an- 
other statute  with  reference  to  the 
county's  liability  in  an  action  grow- 
ing out  of  defective  bridges  that 
makes  a  Statute  of  Limitations  pe- 
culiar to  and  especially  provides  for 
the  very  act  itself.  Then  when  the 
legislature  passed  Lord  CampbelPs 
Act,  and  gave  it  a  Statute  of  Limi- 
tations peculiar  to  itself,  it  simply 
was  doing  what  it  had  heretofore 
done,  and  so  has  been,  and  is,  recog- 
nized as  peculiar  to  the  inherent 
power  of  the  legislature  itself.  This 
act,  with  this  special  provision  of 
the  statute  of  thirty  days'  limita- 
tion, has  been  held  by  this  court  to 
be  constitutional.  If  then  it  is  con- 
stitutional to  enact  a  Statute  of 
Limitation  limiting  liability  to  with- 
in thirty  days,  why  is  it  not  consti- 
tutional and  proper  to  pass  a  statute 
limiting  an  act  to  twenty-four 
months?  The  same  authority,  or 
body  of  lawmakers  that  enacted  § 
2995,  enacted  §  1429,  and  each  law- 
making body  operated  and  worked 
and  passed  this,  law  under  the  same 


Constitution,  and  if,  as  has  been 
held,  it  was  constitutional  to  do  the 
one,  under  the  same,  or  similar  cir- 
cumstanoes,  it  would  be  constitu- 
tional to  do  the  other  under  a  like 
situation.  In  the  case  of  South 
Omaha  v.  McGavock,  72  Neb.  382, 
100  N.  W.  805,  it  is  held :  *'Where 
a  statute  grants  a  new  remedy,  and 
at  the  same  time  places  a  limitation 
of  time  within  which  the  person 
complaining  must  act,  the  limita- 
tion is  a  limitation  of  the  right  as 
well  as  of  the  remedy,  and,  in  the 
absence  of  qualifying  provisions  or 
saving  clauses,  the  party  seeking  to 
avail  himself  of  the  remedy  must 
bring  himself  strictly  within  the 
limitations.'' 

Now  by  analogy  this  case  is  abso- 
lutely pat,  and  on  the  proposition 
that  the  legislature  in  making  a 
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''The  plaintiff  asks  this  court  to  hold 
that  the  oral  notice  would  suffice. 
To  do  so  would  be  to  nullify  the 
statute.  It  is  not  the  province  of 
the  courts  to  make  the  law,  or  read 
into  it  exceptions  not  intended  by 
the  lawmakers.'' 

Where  is  there  a  scintilla  of  an 
excuse  to  read  something  into  Lord 
Campbell's  Act  that  was  not  intend- 
ed by  the  lawmakers  7  Nor  is  there, 
directly  or  indirectly,  any  intention 
to  do  ihe  thing  wliich  they  did  not 
do.  To  do  so  would  be  to  nullify  the 
statute  and  place  a  construction  and 
meaning  that  was  never  intended  by 
the  legislature.  In  Madden  v.  Lan- 
caster County,  12  C.  C.  A.  666,  27 
U.  S.  App.  628, 65  Fed.  188,  we  have 
a  case  that  went  to  the  Federal 
court  on  the  question  of  the  Statute 
of  Limitations  in  the  special  statute 


special  act  has  a  right  to  attach  to  ^  in  the  Special  Road  Act,  which  pro- 


this  provision  a  Statute  of  Limita- 
tions that  will  provide  for  a 
different  time  than  the  time  provid- 
ed for  in  the  general  statute,  and 
this  court  has  sustained  that  propo- 
sition and  the  constitutionality  of 
such  law.  Then  the  plaintiff  in  this 
action,  it  follows,  is  bound  in  seek- 
ing his  remedy  to  bring  himself 
strictly  within  the  limitations  pro- 
vided in  Lord  Campbell's  Act.  See 
Swaney  v.  Gage  County,  64  Neb. 
€27,  90  N.  W.  642.  In  the  case  of 
Ellis  V.  Kearney,  80  Neb.  51,  118 
N.  W.  803,  we  have  by  analogy  a 
case  absolutely  in  point.  We  have 
in  that  case  the  situation  where 
plaintiff  was  physically  incapacitat*- 
ed  to  perform  a  duty  enjoined  by 
law;  that  is,  in  bringing  the  action 
within  a  certain  time.  This  court 
held  that  the  law  does  not  excuse 
nonperformance,  and  that  such  a 
situation  is  not  available  to  extend 
the  time,  or  offer  an  opportunity  to 
fix  statutory  liability  upon  anotiher, 
and  in  support  of  this  proposition 
cites  Schniidt  v.  Fremont,  70  Neb. 
677,  97  N.  W.  830.  In  that  case, 
which  by  analogy  is  the  precise  situ- 
ation we  have  here,  We  fmd  this 
court  following  the  same  and  ap- 
proving it.  In  tiiis  case  (Ellis  v. 
Kearny,  supra)    the  court    says: 


vided  that  an  action  must  be 
'"brought  within  thirty  days  after 
the  injury.''  The  court  held:  It 
''does  not  violate  the  Constitution  of 
that  state,  either  by  granting  to 
counties  a  special  immunity,  or  by 
amending  the  general  Stotute  of 
Limitations  without  containing  or 
repealing  the  section  amended, 
since,  before  the  passage  of  said  act, 
counties  were  not  liable  to  suit,  and 
the  act  imposed  a  new  liability, 
which  might  be  limited  in  any  way 
the  legislature  saw  fit." 

That  is  the  precise  situation  in 
the  case  at  bar.  Before  the  passage 
of  the  Lord  Campbell  Ac^  there 
was  no  provision  for  damages  grow- 
ing out  of  injury  by  death,  and  this 
act  meets  that  situation.  Therefore 
the  legislature  had  the  right  to  limit 
it  in  any  way  it  saw  fit.  It  always 
follows  that  where  a  statute  creates 
a  new  right  of  action,  as  Lord  Camp- 
bell's Act  does,  a  proviaion  and 
limitation  of  time  within  which  an 
action  must  be  brought,  an  objection 
cannot  be  made  that  the  time  is  un- 
reasonably short  and  cannot  be  en- 
tertained. Thus  in  said  action  of 
Madden  v.  Lancaster  County,  supra, 
we  find  a  very  learned  discussion 
and  the  statute  upheld,  in  an  opinion 
handed  down    by   Judge   Sanborn. 
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It  has  also  been  held  by  this  court, 
in  the  case  of  Woods  v.  Colfax 
County,  10  Neb.  552,  7  N.  W.  269, 
that  a  county  is  not  liable  for  an 
action,  or  ne^ifirence  of  action  by 
its  officers,  unless  made  so  by  legis- 
lative enactment,  and  sustain  the 
action  under  the  act  of  1889  making 
counties  liable.  Then  the  propo- 
sition looks,  both  from  the  stand- 
point of  principle  and  analogy,  that 
these  decisions  settle  the  question  at 
bar,  and  it  cannot  be  denied  that  the 
legislature  has  the  right  to  fix  any 
time  it  pleases  in  the  matter  of  lim- 
itations to  any  special  act  passed  by 
it. 

In  the  case  of  Anthony  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  108  Ark. 
219, 157  S.  W.  394,  it  was  held :  "In 
an  action  against  a  railway  com- 
pany for  danbages  for  the  wrongful 
killing  of  plaintiff's  father,  when^ 
the  complaint  shows  on  its  face  that 
the  action  was  not  Inrought  witiiin 
the  two  years  required  by  the  stat- 
ute, .  .  .  the  defendant  may 
avail  himself  of  the  objection  by 
demurrer." 

Now  this  is  a  case  in  which  the 
Statute  of  Limitations  requires  the 
action  to  be  brought  within  two 
years,  and  if  in  that  case,  under  a 
statute  similar  to  our  own,  a  de- 
fendant may  avail  himself  of  the 
objection  by  a  demurrer,  why  can 
he  not  do  it  in  this  case?  In  the 
Arkansas  case  the  court  also  held: 
''In  actions  for  wrongful  deatii, 
such  actions  shall  be  commenced 
within  two  years  after  the  death  of 
such  person,  since  the  two  statutes 
relate  to  different  subjects,  and 
there  is  no  necessary  repugnance 
between  their  provisions." 

Then  we  have  a  case  here  that  is 
the  same,  or  similar,  with  respect  to 
statutes  of  limitations,  that  we  find 
in  the  case  at  bar,  wherein,  in  the 
state  of  Arkansas,  we  have  a  gener- 
al Statute  of  Limitations  providing 
for  a  longer  and  different  time  than 
under  Lord  Campbell's  Act.  We 
And  the  Arkansas  supreme  court 
upheld  absolutely  the  limitation  of 
two  years  as  provided  for  in  Lord 
Campbell's  Act. 


In  the  case  of  Hodman  v.  Misspuri 
P.  B.  Co.  65  Kan.  645,  59  L.B.A. 
704,  70  Pac4  642,  we  have  the  same 
situation,  the  same  question  that  we 
have,  in  the  case  at  bar,  and  that  is : 
What  are  the  limitations  of  actions 
growing  out  of  death  by  wrongful 
act?  In  §  422  of  the  Code  of  Civil 
Procedure  (Kan.  Gen.  Stat.  1901,  § 
4871),  we  have  what  is  known  as 
the  Lord  Campbell's  Act,  providing 
for  damage  growing  out  of  di^ath  by 
wrongful  act  which  did  not  exist  at 
common  law.  Therefore  it  is  inter- 
esting to  note  what  the  Kansas  su- 
preme court  holds  upon  that  point. 
This  Kansas  court  says:  "The  limi- 
tation of  two  years  prescribed  in 
the  act  in  which  such  action  must  be 
commenced  is  a  condition  imposed 
upon  the  exercise  of  the  right  of  ac- 
tion granted,  and  this  time  is  not 
extended  by  the  pendency  and  dis- 
missal of  a  former  action,  as  pro- 
vided in  §  23  of  the  Code." 

Thus  these  courts  hold,  wherever 
Lord  Campbell's  Act  has  been  inter- 
preted, that  the  right  conferred  in 
such  statute  is  a  conditional  one, 
and  that  plaintiffs  in  such  actions 
must  bring  themselves  clearly  with- 
in the  prescribed  conditions  neces-' 
sary  to  conferring  the  right  of  ac- 
tion. So  the  plaintiff  in  this  ciMse, 
in  seeking  remedy  under  the  provi- 
sions of  Lord  Campbell's  Act,  had 
to  bring  himself  clearly  within  the 
prescribed  conditions  necessary  to 
conferring  the  right  of  action.  In 
support  of  these  views,  see  Brett- 
hauer  v.  Jacobson,  79  N.  J.  L.  223, 
75  Atl.  560;  Anthony  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  supra;  and  Beebe 
v»  Doster,  36  Kan.  666,  14  Pac.  150. 
Therefore  both  from  fact  and  anal- 
ogy, and  from  the  plain  provisions 
of  Lord  Campbell's  Act,  we  conclude 
that  as  the  plaintiff,  John  Butera, 
was  killed  on  November  15,  1911, 
and  this  action  was  instituted  on 
December  5,  1918,  that  more  than 
two  years  have  elapsed  from  the 
death  to  the  filing  of  the  petition, 
and  the  issuance  of  the  summons. 

Lord  Campbdl's  Act  is  denomi- 
nated by  the  New  Jersey  supreme 
court  as  the  ''death  act,"  and,  con- 


tinaiiig,  that  court  says :  ''But  this 
provision  of  the  death  act  is  not  an 
ordinary  Statute  of  Limitations.  It 
operates,  not  only  h^  a  limitation  of 
the  remedy  given  the  plaintiff,  but 
also  as  a  limitation  of  the  liability 
which  it  creates  against  defend- 
ants/' 

See  Bretthauer  v.  Jaeobson,  79  N. 
J.  L.  225,  76  Atl.  562. 

This  is  the  real  tenor  of  this  act, 
and  this  interpretation  is  put  upon 
it  1^  all  the  courts  speaking  with 
respect  to  the  provisions  of  the  act. 
New  York,  Kansas,  and  Arkansas, 
without  qualification,  have  held,  in 
cases  precisely  like  the  one  at  bar, 
that  the  Statute  of  Limitations,  here 
involved,  fixed  not  only  the  limita- 
tion of  the  liability,  but  the  time  in 
which  cases  may  be  brought,  and  by 
analogy,  in*a  state  having  a  special 
fimitation,  this  court  has  held  the 
same  thing. 

Then,  in  view  of  tiiis  discussion 
herein  submitted,  we  conclude  that 
§  1^9,  Rev.  Stat.  1913,  creates  a 
rifi^t  of  action  for  damages  by  death 
by  wrongful  act,  which  did  not  exist 
at  common  law.  The  enactment  of 
Lord  Campbell's  Act  provides  a  rule 

for  the  Statute  of 
Limitations  which 
must  operate  as  a  condition  prece- 
dent to  a  right  of  action ;  the  time 
the  statute  fixes  is  two  years,  and 
the  provision  is  absolute;  as  it  has 
no  saving  clause,  it  must  be  strictly 
adhered  to. 

The  finding  of  the  trial  judge  is  in 
accordance  with  law  and  must  be  af-* 
firmed. 

Rose,  J.,  took  no  part  in  the  de- 
cision. 

Sedgwick;  J.,  dissenting: 
Ancient  rules  for  construing  stat* 
utes  were  more  or  less  arbitrary^ 
but  formerly  they  were  pretty 
strictly  followed  by  some  courts.  In 
some  cases  those. rules  resulted  in 
giving  to  statutes  a  meaning  that 
clearly  thp  lawmakers  never  intend- 
ed. In  modem  times  the  courts,  at 
least  some  of  them,  are  more  care- 
ful to  ascertain  the  real  intention 
and    meaning    of    legislation.    If, 
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from  the  purpose  of  the  statute,  that 
is  the  defect  in  the  law  that  it  was 
proposed  to  remedy,  in  view  of  ex- 
isting conditions  that  are  known  by 
everybody,  and  the  form  and  lan- 
guage of  the  statute  itself,  the  real 
intention  and  meaning  of  the  legis- 
lature can  be  ascertained,  that  in- 
tention and  meaning  should  control 
the  courts. 

Under  the  present  decision,  a  de- 
fendant who  has  laid  himself  liable 
for  damages  under  the  statute  con- 
strued can  defeat  the  claim  for  dam- 
ages and  relieve  himself  from  all 
liability  by  absconding  or  concealing 
himself  until  the  limitation  named 
in  the  statute  has  expired.  No  other 
Statute  of  Limitations  is  construed 
to  permit  this  result.  Did  the 
legislature  intend  such  a  result? 
They  reduced  the  limitation  for  or- 
dinary actions  for  which  there  is  no 
specific  limitation  provided  in  the 
general  Code,  from  four  to  two 
years,  which  is  a  longer  period  than 
is  provided  for  various  actions  par- 
ticularly specified.  They  gave  the 
injured  party  a  new  right  of  action, 
a  remedy  which  he  did  not  have  be- 
fore, and  we  all  agree  that  he  must 
accept  the  limitation,  which  the 
legislature  saw  fit  to  place  upon  that 
remedy.  Did  the  lawmakers  intend 
to  make  that  remedy  depend  upon  a 
contingency  that  might  be  under  the 
control  of  the  veiy  party  against 
whom  the  remedy  is  given?  There 
is  a  general  provision  of  the  Code : 
''If,  when  a  cause  of  action  accrues 
against  a  person,  he  be  out  of  the 
state,  or  shall  have  absconded  or 
concealed  himself,  the  period  limit- 
ed for  the  commencement  of  the  ac- 
tion shall  not  begin  to  run  until  he 
^come  into  the  state,  or  while  he  is 
absconded  or  conceaJed.*'  Rev.  Stat. 
1918,  §  7577. 

The  act  we  are  construing  has  a 
special  limitation,  which  is  in  posi- 
tive language,  "Every  such  action 
shall  be  commenced  within  two 
years  after  the  death  of  such  per- 
son'' (Rev.  Stat.  1913,  §  1429) ,  and 
will  not  admit  of  an  exception  or 
qualification.  This  is  an  established 
rule  of  construction  and  has  been 
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frequently  applied  in  this  state,  and 
in  fact  the  plaintiff  concedes  in  his 
brief  that  this  rule  applies  in  this 
case ;  but  the  majority  opinion  is  en- 
tirely devoted  to  its  discussion. 
Conceding  then  that  such  actions 
''must  be  commenced  within  two 
years/'  what  shall  we  say  as  to  the 
intention  of  the  legislature  as  to 
when  such  action  shall  be  deemed  to 
be  commenced?  There  is  a  general 
provision  of  the  Code  that  ''an  ac- 
tion shall  be  deemed  commenced, 
within  the  meaning  of  this  chapter, 
as  to  the  defendant,  at  the  date  of 
the  summons  which  is  served  upon) 
him."    Rev.  Stat.  1913,  §  7580. 

This  is  in  derogation  of  the  com- 
mon law.  The  general  rule  is  that 
an  action  is  deemed  commenced, 
within  the  meaning  of  the  limitation 
statutes,  when  the  pleadings  are 
filed  in  court  and*  sunamons  issued, 
and  a  good-faith  attempt  to  get 
service  is  made.  1  Cyc.  747;  1  R. 
C.  L.  p.  338,  §  20.  In  enacting  the 
statute  we  are  construing,  did  the 
legislature  intend  that  this  special 
statute  should  apply  to  the  new  act, 
or  was  the  act  made  complete  in  it- 
self as  to  this  as  well  as  the  other 
special  provisions  of  the  Code,  rely- 
ing upon  the  common-law  rule? 
This  is  the  question  discussed  and 
relied  upon  by  the  plaintiff  in  his 
brief,  but  ignored  in  the  majority 
opinion,  which  discusses  at  large, 
and  with  some  repetition,  the  point 
which  is  conceded.  The  statute  ex- 
pressly names  and  fixes  the  period 
of  limitation,  and,  although  so  much 
depends  upon  the  meaning  which  it 
was  intended  to  give  to  the  words, 
"shall  be  commenced,''  there  is*  no 
express  explanation  or  provision 
upon  that  point  in  the  act.  The  de- 
fendant properly  urged  this  fact  as 
indicating  that  it  was  intended  that 
the  special  provision  of  the  Code  as 
to  when  an  action  is  deemed  to  be 
commenced  shall  apply  to  this  act. 
But  this  suggestion  is  not,  as  it 
seems  to  me,  sufficient  to  determine 
the  matter.  Section  7580  expressly 
limits  its  application  to  the  actions 
specified  in  the  chapter  of  which  it 
is  a  part,  "An  action  shall  be  deemed 


commenced  within  the  meaning  of 
this  chapter/'  thereby  expressly 
limiting  its  application  to  statutes 
under  which  the  limitation  is  not  al- 
lowed to  run  while  the  defendant 
conceals  himself  and  cannot  be 
served.  Since,  in  this  act,  the  two 
years'  limitation  is  absolute  wheth- 
er service  can  or  cannot  be  made,  it 
begins  to  run  when  the  action  is 
commenced.  As  to  when  an  action 
should  be  deemed  commenced,  a  pe- 
culiar provision,  not  one  genendly 
recognized,  expressly  made  applica- 
ble to  a  particular  chapter  of  the 
Code,  would  not  necessarily  be 
thought  to  apply  to  a  separate  and 
distinct  act  which  disregarded  other 
important  provisions  of  the  general 
Code.  If  the  thought  had  occurred 
to  the  lawmakers  that  the  courts 
might  technically  apply  some 
ancient  rules  of  construction  and 
hold  that  one  special  provision  of 
the  general  Code  had  been  rejected 
and  another  retained,  and  so  their 
remedy  would  be  rendered  nuga- 
tory whenfsver  the  defendant  could 
evade  service,  thoy  would  have  de- 
clared more  definitely  the  intenti<m 
of  the  statute.  When  we  consider 
the  defect  in  the  law  which  this 
statute  was  intended  to  remedy,  the 
conditions  then  existing  which  are 
well  known  by  all,  and  the  statutes 
then  existing,  we  must  conclude 
from  a  consideration  of  this  statute 
itself,  that  the  intention  of  the  legis- 
lature was  that  under  this  statute 
an  action  is  deemed  commenoed  as 
the  common  law  declares.  In  this 
case  the  plaintiff  acted  in  good  faith 
and  commenced  an  action  before 
the  two  years  expired,  had  summons 
issued,  and  had  a  summons  in  gar- 
nishment also  issued.  The  garnish- 
ment summons  was  properly  served, 
and  the  garnishee  appeared  special- 
ly and  made  some  objections  to  the 
form  of  the  petition,  and  a  new 
garnishment  sum^ions  was  issued, 
so  that»  if  Lord  Campbell's  Act  is 
complete  in  iteelf  and  an .  action  is 
deemed  to  be  commenced  as  at  com- 
mon law  and  without  reference  to 
the  special  provisions  of  the  Code» 
the  action  was  in  time. 


The  legislature  never  intended 
that  a  just  cause  of  action  could  be 
defeated  as  this  action  is  now  de* 
feated. 
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HOTE. 


The  applieability  to  the  limitation 
prescribed  by  a  statute  which  creates 


a  cause  of  action  for  death,  of  excep- 
tions, express  or  implied,  which  at- 
tach to  general  Statutes  of  Limitation, 
is  the  subject  of  the  annotation  fol- 
lowing Keblsy  v.  Hobhman,  post,  146, 
the  exception  as  to  nonresidence  be- 
ing specifically  treated  in  subdivision 
IV.  of  that  note. 


W.  W.  KERLEY,  Plff.  in  Err., 

V. 

ARTHUR  P.  HOEHMAN  et  al. 

Okiahctna  Supreme  Court -^  July  ^6,  10 10m 
(—  Okla.  — ,  188  Pac.  980.) 

Limitation  of  action  —  action  for  death  —  time  as  oondition  •—  effect  of 
S:eneral  statute. 

1.  The  time  fixed  for  the  commencement  of  an  action  unknown  to  the 
common  law,  by  statute  which  creates  or  permits  the  action,  is  a  condition 
of  the  liability  and  action  thus  created,  and  not  a  statute  of  limitation.  It 
is  a  statute  of  creation,  and  the  commencement  of  the  action  within  the 
time  it  fixes  is  an  indispensable  condition  to  the  liability  and  of  the  action 
which  it  permits. 

\See  note  on  this  question  beginning  on  page  146.] 


Death  —  concealment  of  cause  —  ex- 
tension of  time  for  action. 

2.  Section  5281,  Rey.  Laws  1910  (§ 
4313,  Stat.  1893),  creates  a  right  of 
action  for  damages  for  death  by 
wrongful  act  which  did  not  exist  at 
common  law,  and  which  does  not  ob- 
tain in  the  absence  of  such  act.    The 

Headnotes  by  Edwards,  C« 


limitation  of  two  years  prescribed  in 
the  act,  in  which  such  action  must  be 
commenced,  is  a  condition  imposed 
upon  the  exercise  of  the  right  of  ac- 
tion granted,  and  this  time  is  not 
extended  by  reason  of  the  fraudulent 
concealment  of  the  cause  of  death. 
[See  8  R.  C.  L.  801,  805J 


Error  to  the  District  Court  for  Caddo  County  (Linn,  J.)  to  review  a 
judgment  in  favor  of  plaintiffs  in  an  action  brought  to  recover  damages 
for  the  death  of  their  child,  alleged  to  have  been  caused  by  defendant's 
wrongful  act.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Mr.   A.  J.  Morris,   for  plaintiff  in     §  122,  p.  263;  Hanna  v.  Jeffersonville 


error: 

The  limitation  of  time  in  which  the 
action  must  be  commenced  is  an  in- 
dispensable condition  of  the  liability 
and  of  the  action  which  it  permits; 
and  if  the  action  is  not  commenced 
within  the  time  specified  by  statute, 
the  right  of  action  ceases  to  exist ;  and 
no  excuse,  no  matter  what  it  may  be, 
for  the  delay  in  bringing  the  action, 
will  avail. 

Tiffany,    Death   by   Wrongful   Act, 


R.  Co.  32  Ind.  113;  Louisville,  E.  & 
St.  L.  R.  Co.  V.  Clarke,  162  U.  S.  280,  38 
L.  ed.  422,  14  Sup.  Ct.  Rep.  579 ;  Ken- 
nedy V.  Burner,  36  Mo.  128;  Partee  v. 
St  Louis  &  S.  F.  R.  Co.  61  L.R.A.(N.S.) 
721,  128  C.  C.  A.  292,  204  Fed.  970; 
Rodman  v.  Missouri  P.  R.  Co.  66  Kan. 
645,  69  L.R.A.  704,  70  Pac.  642 ;  Louis- 
ville &  N.  R.  Co.  V.  Chamblee,  171 
Ala.  188,  54  So.  681,  Ann.  Cas.  1913A, 
977;  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
876;  Lambert  v.  Ensign  Mfg.  Co.  42 
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W.  Va;  813,  26  S.  E.  431;  Taylor  v. 
Cranberry  Iron  &  Coal  Co.  94  N.  C. 
525;  Barker  v.  Hannibal  &  St.  J.  R. 
Co.  91  Mo.  86,  14  S.  W.  280;  Williams 
V.  Quebec  S.  S.  Co.  126  Fed.  591 ;  West- 
em  Coal  &  Min.  Co.  v.  Hise,  132  C.  C.  A. 
482,  216  Fed.  338;  Anthony  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  108  Ark.  219, 
157  S.  W.  394;  Gulledge  v.  Seaboard 
Air  Line  R.  Co.  147  N.  C.  234,  125  Am. 
St.  Rep.  544,  60  S.  E.  1134;  Poff  v.  New 
England  Teleph.  &  Teleg.  Co.  72  N.  H. 
164,  55  Atl.  891. 

Messrs.  Bond,  Melton,  &  Meltcm,  for 
defendants  in  error: 

The  cause  of  action  does  not  accrue 
until  the  appointment  of  the  executor 
or  administrator. 

13  Cyc.  340;  Louisville  &  N.  R.  Co. 
V.  Sanders,  86  Ky.  259,  5  S.  W.  563; 
Barnes  v.  Brooklyn,  22  App.  Div.  520, 
48  N.  Y.  Supp.  36. 

The  right  Of  action  does  not  accrue 
until  the  parties  entitled  to  bring  the 
action  have  obtained  knowledge  that 
such    right   exists. 

First  Massachusetts  Turnp.  Co.  v. 
Field,  3  Mass.  201,  3  Am.  Dec.  124; 
Bailey  v.  Glover,  21  Wall.  342,  22  L. 
ed.  636;  Reynolds  v.  Hennessy,  17  R.  I. 
169,  20  Atl.  307,  23  Atl.  639 ;  State  ex 
rel.  Barringer  v.  Hawkins,  103  Mo. 
App.  251,  77  S.  W.  98;  McMullen  v. 
Winfield  Bldg.  &  L.  Asso.  64  Kan.  298, 
56  L.R.A.  924,  91  Am.  St  Rep.  236,  67 
Pac.  892;  Waugh  v.  Guthrie  Gaslight 
Fuel  &  Improv.  Co.  37  Okla.  239,  L.R.A. 
1917B,  1253,  131  Pac.  174;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Atchison  Grain  Co. 
—  Kan.  — ,  70  Pac.  933. 

Edwards,  C,  filed  the  following 
opinion : 

For  convenience  the  parties  will 
be  referred  to  as  plaintiffs  and  de- 
fendant, according  to  their  position 
in  the  lower  court. 

The  record  discloses:  That  the 
plaintiffs  are  husband  and  wife  and 
parents  of  Robert  Hoehman,  de- 
ceased. That  defendant  is  a  prac- 
tising physician  and  was  the  attend- 
ing physician  at  the  birth  of  said 
Robert  Hoehman,  a  normal,  healthy 
child,  bom  July  6,  1911.  That  a 
few  days  after  the  birth  of  said 
Robert  Hoehman  the  defendant,  as 
a  physician,  had  prescribed  for  one 
Hoops,  a  cousin  of  the  plaintiff 
Arthur  P.  Hoehman.  The  said 
Hoops  was  a  young  man,  about 
grown,  who  lived  near  and  on  the 


same  farm  as  the  plaintiffs.  That 
on  the  20th  day  of  July,  the  plain- 
tiff Arthur  P.  Hoehman  went  to  the 
office  of  the  defendant,  paid  him  for 
his  services  as  attending  physician 
at  the  birth  of  said  Robert  Hoeh- 
man, and  the  defendant  then  in- 
quired about  the  boy,  meaning  the 
cousin.  Hoops,  the  inquiry,  how- 
ever, being  understood  by  the  plain- 
tiff Hoehman  as  referring  to  his  in- 
fant son,  Robert  Hoehman,  and  the 
plaintiff  Arthur  P.  Hoehman  there- 
upon answered  in  substance  that  the 
boy  was  suffering  from  stomach 
trouble,  and  asked  the  defendant  to 
give  him  something  for  the  trouble, 
and  thereupon  the  defendant  wrote 
and  gave  to  the  plaintiff  Arthur  P. 
Hoehman  a  prescription,  believing 
that  the  same  was  intended  for  the 
cousin.  Hoops.  The  plaintiff  had 
the  prescription  filled  at  a  drug 
store,  returned  home,  and  some  time 
in  the  afternoon  was  about  to  ad- 
minister a  dose  of  the  medicine  to 
the  infant;  but,  the  medicine  ap- 
pearing to  him  to  be  laudanum,  be- 
fore administering  same  he  called 
up  the  defendant  by  telephone  and 
inquired  if  it  would  be  all  right  to 
give  the  medicine,  as  it  looked  like 
laudanum.  The  defendant  an- 
swered, in  substance,  that  if  the 
prescription  was  filled  as  given  by 
him  it  would  be  all  right.  The 
plaintiff  then  gave  the  infant  a  dose 
of  the  medicine,  and  later,  observ- 
ing that  the  child  appeared  to  be 
turning  purple  in  color  and  was  very 
iU,  again  called  up  the  defendant 
and  requested  his  presence.  The  de- 
fendant went  to  the  farm  occupied 
by  the  plaintiffs,  but,  on  arriving 
there,  first  went  to  the  house  of 
Hoops,  still  believing  that  he  was 
the  person  for  whom  he  had  been 
called  upon  to  prescribe.  There, 
finding  Hoops  apparently  well,  he 
inquired  who  had  called  him,  and 
was  then  directed  to  the  house  of 
the  plaintiffs.  Upon  reaching  the 
house  of  plaintiffs,  he  found  the  in- 
fant child  very  ill  from  the  effects 
of  the  medicine  prescribed,  and 
from  the  effects  of  which  it  died 
during  the  night  following.    There 
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is  some  controversy  ^s  to  exactly 
what  occurred  when  the  defendant 
arrived  at  the  hou9e  and  during  his 
attendance  there;  but  it  is  unoon- 
troverted  that  he  poured  out  the 
medicine  which  had  been  prescribed 
and  used  the  bottle  as  a  container  or 
measure  for  other  medicines  then 
administered  by  him.  On  the  fol- 
lowing morning,  the  defendant  went 
to  the  druggist  who  had  tilled  the 
prescription  and  substituted  anoth- 
er prescription  for  the  one  which  he 
had  given  plaintiff  the  day  before, 
and  the  former  prescription  was 
withdrawn  from  the  flies  but  re- 
tained at  the  drug  store.  After  the 
death  of  the  child,  the  plaintiff 
Arthur  P.  Iloehman  called  at  the 
drug  store  for  a  copy  of  the  pre- 
scription, and  was  given  a  copy  of 
the  one  which  had  been  substituted 
by  the  defendant.  This  substitute 
prescription  plaintiff  had  filled  and 
later  analyzed,  and  from  the 
analysis  believed  that  the  prescrip- 
tion was  not,  within  itself,  dangerr 
ous,  but  had  been  incorrectly  com- 
pounded. The  evidence  is  some- 
what controverted,  yet  it  appears 
that  it  was  some  eighteen  months 
later  before  he  learned  the  real  facts 
as  to  the  change  in  prescription.  It 
was  considerably  more  than  two 
years  from  the  death  of  the  child 
until  this  suit  was  instituted. 

The  amended  petition  sets  out  the 
circumstances  substantially  as  stat- 
ed, and  alleges  that  no  administra- 
tor has  been  appointed,  and  sets 
out  the  concealment  of  the  cause  of 
the  death  as  a  reason  for  bringing 
the  suit  after  two  years.  Damages 
in  the  sum  of  $20,000  are  prayed.  A 
demurrer  was  filed  by  the  defend- 
ant, overruled,  and  exceptions  saved,^ 
and  an  answer  by  way  of  general 
denial  then  filed.  The  evidence  sup- 
ports the  allegations  of  the  petition 
as  to  the  manner  and  cause  of  death. 
It  is  also  admitted  by  the  defendant 
that  the  death  of  the  infant  child 
was  caused  from  administering  the 
medicine  as  prescribed.  Judgment 
was  for  the  plaintiff  in  the  sum  of 
$1,000.  Motion  for  a  new  trial  was 
filed,    overruled,     and     exceptions 
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saved,  and  in  due  time  the  defend- 
ant prosecutes  his  app^fal  to  this 
court. 

The  question  to  determine,  then, 
is  whether  or  not  this  action,  being 
an  action  for  wrongful  death,  insti- 
tuted more  than  two  years  after  the 
cause  of  action  accrued,  can  be 
maintained.  The  action  is  based 
upon  §  6281  of  the  Revised  Laws  of 
1910,  which  is  as  follows:  "When 
the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another, 
the  personal  representatives  of  the 
former  may  maintain  an  action 
therefor  against  the  latter,  if  the 
former  might  have  maintained  an 
action  had  he  lived,  against  the  lat- 
ter for  an  injury  for  the  same  act 
or  omission.  The  action  must  be 
commenced  within  two  years.  The 
damages  must  inure  to  the  exclusive 
benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  per- 
sonal- property  of  the  deceased." 

Under  this  section  of  the  law  the 
defendant  contends  that  the  limita- 
tion, being  contained  in  that  section 
of  the  law  which  gives  the  right  of 
action,  is  not  the  usual  statute  of 
limitations  which  operates  against 
the  remedy,  but  is  a  limitation  upon 
the  very  right  itself,  and  that  no 
excuse  for  delay  in  commencement 
of  the  action  for  more  than  two 
years  will  avail. 

The  plaintiff,  on  the  contrary, 
contends  that  the  right  of  action  is 
given  by  §  7,  art.  23,  of  the  Consti- 
tution, which  reads :  **The  right  of 
action  to  recover  damages  for  in- 
juries resulting  in  death  shall  never 
be  abrogated  and  the  amount  recov- 
erable shall  not  be  subject  to  any 
statutory  limitation,"  and  that  the 
sentence  in  §  5281,  supra,  which 
provides  that  the  action  must  be 
commenced  within  two  years,  is 
nothing  more  than  a  statutory  lim- 
itation, and  is  no  part  of  the  right 
of  action,  and  such  fixing  of  the 
time  can  only  be  construed  as  a  stat- 
ute of  limitation. 

From  an  examination  of  the  Con- 
stitution and  statutes,  we  believe  it 
is  clear  that  the  Constitution  does 
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not  create  the  right  of  action,  but 
merely  continues  the  right  which 
had,  before  the  adoption  of  the  Con- 
stitution, been  created  by  statute, 
and  was,  at  the  time  of  the  adoption 
of  the  Constitution,  a  part  of  the 
statute  law. 

Upon  the  question  of  whether  or 
not  the  limitation  expressed  in  this 
section  of  the  statute  is  a  limitation 
upon  the  right  to  maintain  the  ac- 
tion, as  contended  by  defendant,  or 

is  the  usual  statu- 

«en?";;f*e«:il  tory  limitation,  we 
exteiit|ion  of         fij^j  t^g  authoritics 

time  for  ««tlov«     *"*vi    w»v^  ••««w»vrA'.v«.^» 

to  uniformly  hold 
that  it  is  a  limitation  upon  the  very 
right  itself.  The  general  rule  upon 
this  subject  is  expressed  as  fol- 
lows: 

"'Inasmuch  as  the  act  which 
creates  the  limitation  also  creates 
the  action  to  which  it  applies, 
the  limitation  is  not  merely  of 
the  remedy,  but  is  of  the  right 
of  action  itself."  Tiffany  on  Death 
by  Wrongful  Act,  2d  ed.  §  121. 

"'It  seems  that  provisions  in  the 
statutes  authorizing  actions  for 
wrongful  death  which  limit  the  time 
within  which  the  actions  shall  be 
brought  are  not  properly  statutes  of 
limitation  as  that  term  is  generally 
used.  They  are  qualifications  re- 
stricting the  rights  granted  by  the 
statutes,  and  must  be  strictly  com- 
plied with.  As  the  statutes  confer 
a  new  right  of  action,  no  explana- 
tions as  to  why  the  suit  was  not 
brought  within  the  specified  time 
will  avail  unless  the  statutes  them- 
selves provide  a  saving  clause." 
6  Am.  &  Eng.  Enc.  Law,  2d  ed.  875. 

**Where  the  statute,  giving  a  right 
of  action  for  death  by  wrongful  act, 
limits  the  time  within  which  such 
action  must  be  brought  to  a  certain 
designated  period,  and  contains  no 
saving  clause,  an  action  sought  to 
be  brought  after  the  expiration  of 
such  period,  is  barred,  and  no  ex- 
cuse will  be  recognized  for  such  de- 
lay."   18Cyc.889. 

This  statute  was  adopted  from 
ICansas,  and  has  several  times  been 
before  the  supreme  court  of  that 
state.    In  the  case  of  Rodman  v. 


Missouri  P.  R.  Co.  66  Kan.  645,  59 
L.R.A.  704,  70  Pac.  642,  the  court 
holds:  ''Section  422  of  the  Civil 
Code  .  .  .  creates  a  right  of  ac- 
tion for  damages  for  death  by 
wrongful  act  which  did  not  exist  at 
common  law,  and  which  does  not 
obtain  in  the  absence  of  such  act. 
The  limitation  of  two  years  pre- 
scribed in  the  act  in  which  such 
action  must  be  commenced  is  a  con- 
dition imposed  upon  the  exercise  of 
the  right  of  action  granted,  and  this 
time  is  not  extended  by  the  pend- 
ency and  dismissal  of  a  former  ac- 
tion, as  provided  in  §  23  of  the 
Code." 

The  courts  of  other  states  having 
a  statute  in  substance,  the  same  as 
the  section  under  consideration,  ex- 
cept generally  for  a  difference  in  the 
time  within  which  the  suit  is  to  be 
brought,  likewise  hold  that  the  limi- 
tation is  upon  the  right  to  maintain 
the  action,  and  that  no  excuse  for 
not  bringing  the  action  within  the 
time  fixed  by  the  statute  will  avail. 

In  Louisville  &  N.  R.  Co.  v. 
Chamblee,  171  Ala.  188,  54  So.  681, 
Ann.  Cas.  1913 A,  977,  it  is  said: 
"This  period  of  two  years  is  of  the 
essence  of  the  newly,  by  the  stat- 
ute, conferred  right  of  action,  and 
the  plaintiff  has  the  burden  of  af- 
firmatively showing  that  his  action 
was  commenced  within  the  period 
provided.  It  is  not  a  limitation 
against  the  exercise  of  the  remedy 
only." 

In  Taylor  v.  Cranberry  Iron  & 
Coal  Co.  94  N.  C.  625,  the  court 
holds:  "This  is  not  strictly  a  stat- 
ute of  limitation.  It  gives  a  right 
of  action  that  would  not  otherwise 
exist,  and  the  action  to  enforce  it 
must  be  brought  within  one  year 
after  the  death  of  the  testator  or  in- 
testate, else  the  right  of  action  will 
be  lost.  It  must  be  accepted  in  all 
respects  as  the  statute  gives  it. 
Why  the  action  was  not  brought 
within  the  time  does  not  appear,but 
any  explanation  in  that  respect 
would  be  unavailing,  as  there  is  no 
saving  clause  as  to  the  time  within 
which  the  action  must  be  begun." 

In  Lambert  v.  Ensign  Mfg.  Co.  42 
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W.  Va.  818,  26  S-  E.  481,  the  court 
sayfi :  '^But  here  the  cauae  of  action) 
did  not  exkt  at  common  law,  but 
is  created  by  statute.  The  brinsring^ 
of  the  suit  within  two  years  from 
the  death  of  the  person  whose  death 
has  hem  caused  by  wrongful  act  is 
made  an  essential  element  of  the 
right  to  sue,  and  it  must  be  accepted 
in  all  respects  as  the  statute  gives 
it.  And  it  is  made  absolute,  without 
saving  or  qualification  of  any  kind 
whatever.  Tliere  is  no  opening  for 
expl»iation  or  excuse.  Therefore, 
strictly  speaking,  it  is  not  a  statute 
of  limitation.'' 

To  the  same  general  effect  are  the 
following  cases:  Barker  v.  Hanni- 
bal &  St.  J.  R.  Co.  91  Mo.  86,  14  S. 
W.  280 ;  Williams  v.  Quebec  S.  S. 
Co.  (D.  C.)  126  Fed.  591;  Western 
Ck)al  &  Min.  Co.  v.  Hise,  132  C.  C. 
A.  482,  216  Fed.  338;  Anthony  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  108  Ark. 
219, 167  S.  W.  394;  GuUedge  v.  Sea- 
board Air  Line  R.  Co.  147  N.  C.  234, 
125  Am.  St.  Rep.  544,  60  S.  E.  1134; 
Poff  V.  New  England  Teleph.  & 
Teleg.  Co.  72  N.  H.  164,  55  Atl.  891 ; 
The  Harrisburg,  119  U.  S.  199,  30 
L.  ed.  368,  7  Sup.  Ct.  Rep.  140. 

In  Partee  v.  St.  Louis  &  S.  F.  R. 
Co.  51  Ii.R.A.(N.S.)  721,  123  C.  C. 
A.  292, 204  Fed.  970,  a  case  appealed 
to  the  circuit  court  of  appeals  from 
the  eastern  district  of  Oklahoma, 
involving  a  construction  of  §  5945 
of  the  Compiled  Laws  of  1909,  be- 
ing the  same  as  §  6281  of  the  Re- 
vifled  Laws  of  1910,  except  for  omit- 
ting the  limitation  upon  the  amount 
of  the  recovery  as  contained  in  the 
Laws  of  1909,  the  circuit  court  of 
appeals  construes  this  particular 
section,  cites  many  authorities  in 
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support    thereof,    and  holds    (syl- 
labus) : 

"The   time. fixed    for   the   com- 
mencement of  an  action  unknown  to 
the  common  law,  by 
act      of     Congress 
or    statute     which 
creates  or   permits 
the  action,  is  a  con- 
dition of  the  liabil- 
ity and  action  thus  created,  and  not 
a  statute  of  limitations. 

"A  special  statute  upon  a  particu- 
lar subject  and  a  general  law  must 
stand  together,  the  one  as  the  law 
of  the  specific  subject  and  the  other 
as  the  general  rule,  unless  it  clearly 
appears  that  it  was  the  intention  of 
the  legislature  to  modify  or  repeal 
one  or  the  other." 

The  cause  of  action  accrues  at  the 
death  for  which  the  recovery  is 
sought.  Tiffany,  Death  by  Wrong- 
ful Act,  §  122,  note;  Kennedy  v. 
Burner,  36  Mo.  128.  There  would 
seem,  then,  to  be  no  question  but 
that  the  limitation  imposed  by  § 
5281,  supra,  is  absolute;  that  the 
right  of  action  is  tendered  on  the 
condition  that  suit  be  commenced 
within  two  years;  that  no  excuse 
for  failure  to  bring  the  suit  within 
that  time  will  avail. 

It  follows  that  the  action  must 
be  reversed  and  remanded,  with  di- 
rections to  the  lower  court  to  sus- 
tain the  demurrer  to  the  i)etition 
and  dismiss  the  action. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied 
June  19,  1917.  Second  petition  for 
rehearing  denied  September  23, 
1919. 
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t,  Mntroductory^ 

This  note  deals  with  the  question 
whether  a  limitation  period  specifical- 
ly prescribed  in  a  statute  creating  a 
right  of  action  for  death  is  affected  by 
the  express  or  implied  exceptions  to 
the  running  of  the  general  Statute  of 
Limitations.  Those  cases  are  not  in- 
cluded which  involve  a  statute  in 
which  no  period  of  limitation  is  pro- 
vided, except  where  the  statute  which 
is  the  basis  of  the  action  is  considered 
as  impliedly  limited  by  a  period  pre- 
scribed in  another  similar  statute.  No 
consideration  is  taken  of  cases  where- 
in it  appears  that  the  period  of  lim- 
itation for  the  bringing  of  an  action 
for  death  by  wrongful  act  has  been 
included  in  the  general  Statute  of  Lim- 
itations. 

/I.  Appointment  of  repreftentative. 

It  has  been  held  in  some  jurisdic- 
tions, in  accordance  with  the  general 
rule,  applicable  to  the  Statute  of  Lim- 
itations, that  a  limitation  period 
prescribed  in  a  statute  creating  a 
cause  of  action  for  wrongful  death, 
etc.,  does  not  begin  to  run  until  a  rep- 
resentative has  been  appointed  for  the 
decedent.  American  R.  Go.  v.  Coronas 
(1916)  L.R.A.1916E,  1095,  144  C.  C.  A. 
599,  230  Fed.  545,  12  N.  C.  C.  A.  49; 
Bird  V.  Ft.  W«rth  &  R.  G.  R.  Co.  (1918) 
—  Tex.  — ,  207  S.  W.  518. 

American  R.  Co.  v.  Coronas  (Fed.) 
supra,  was  an  action  brought  by  an 
administrator  to  recover  for  the  death 
of  his  intestate  from  injuries  incurred 
while  employed  by  the  defendant.  The 
death  occurred  in  December,  1908, 
letters  of  administration  were  granted 
to  the  plaintiff  in  May,  1914,  and  this 
action  was  commenced  in  December  of 
the  same  year.  The  F^ederal  Employ- 
ers* Liability  Act  (35  Stat,  at  L.  66, 
chap.  149,  Comp.  Stat.  §  8657,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  1208),  under 
which  the  suit  was  brought,  provided 
that  ''no  action  shall  be  maintained 
under  this  act  unless  commenced 
within  two  years  from  the  day  the 
cause  of  action  accrued,"  and  the 
question  arose  whether  the  cause  of 
action  was  to  be  considered  as  accru- 
ing at  the  death  of  the  intestate,  or  at 
the  time  of  the  appointment  of  an  ad- 


ministrator. The  court  called  atten* 
tion  to  the  fact  that  ordinarily  a 
statute  of  limitations  was  considered 
as  running  from  the  appointment  of 
an  administrator  where  the  cause  of 
action  arose  after  death  and  no  one 
else  was  capable  of  suing^  and  said: 
'In  view  of  the  well-reeognized  rule 
heretofore  pointed  out  as  to  when  a 
right  of  action  accrues, — ^whieh  Con- 
gress must  have  had  in  mind  when 
enacting  the  present  law,— and  in  view 
of  the  fact  that  Lord  Campbell's  Act, 
upon  which  the  Employers'  Liability 
Act  was  modeled,  expressly  provided 
that  the  limitation  should  run  from 
the  death  of  the  injured  party,  and 
that,  in  the  enactment  of  the  present 
law,  Congress  declined  to  adopt  such 
a  limitation,  and  fixed  the  period  from 
the  time  the  action  accrued,  we  are 
of  the  opinion  that  the  proper  con- 
struction of  the  statute  is  that  the 
right  of  action  did  not  accrue,  so  that 
the  limitation  attached,  until  the  ad- 
ministrator was  appointed,  and  that 
the  demurrer  was  properly  overruled." 

In  Bird  v.  Ft  Worth  &  R.  G.  R.  Co. 
(Tex.)  supra,  it  appeared  that  the 
plaintiff's  husband  was  killed  on 
October  11,  1911,  that  suit  was  insti* 
tated  March  21,  1913,  and  that  an 
amended  petition  was  filed  thereto  on 
April  17,  1915,  after  the  plaintiff's 
appointment  as  administratrix  on 
June  3,  1914.  The  coart  held  that, 
under  the  Federal  En^loyers'  Liabil- 
ity Act,  the  basis  of  this  action,  the 
cause  of  action  did  "not  accrue  until 
the  appointment  of  a  personal  rep- 
resentative of  the  deceased,"  and  that 
consequently  the  suit  was  brought 
within  the  limitation  period  of  two 
years,  as  prescribed  by  that  act. 

Some  jurisdictions  hold  that  when  a 
statute  prescribes  a  period  of  limita- 
tion for  the  commencement  of  an  ac- 
tion for  death  by  wrongful  act,  this 
period  begins  to  run  at  the  death  of 
the  intestate,  and  not  on  the  appoint- 
ment of  his  representative,  although 
the  rule  governing  the  running  of  the 
general  Statute  of  Limitations  may  be 
otherwise.  Radezky  v.  Sargent  A  Co. 
(1904)  77  Conn.  110,  58  Atl.  709.  Com- 
pare Andrews  v.  Hartford  A  N.  H.  R. 
Co.   (1867)  34  Conn.  57;  Lake  Shore 
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&  M.  S.  R.  Co.  V.  Dylinski  (1896)  67 
IlL  App.  114.  See  also  Staunton  Coal 
Co.  V.  Fischer  (1905)  119  111.  App. 
284;  Hanna  v.  Jelfersohviile  R.  Co. 
(1869)  32  Ind.  118;  Rusrland  v.  Ander- 
son (1883)  30  Minn.  386,  16  N.  W.  676; 
George  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1881)  51  WisL  603,  8  N.  W.  874. 

In  Andrews  ▼.  Hartford  &  N.  H.  R. 
Co.  (1867)  34  Conn«  57,  an  administra- 
tor brought  an  action  to  recover  for 
the  death  of  his  intestate,  due  to  the 
alleged  negligence  of  the  defendants. 
The  statute  which  was  the  basis  of 
the  right  of  the  action  prescribed  a 
period,  of  "one  year  after  the  cause 
of  action  arises''  as  the  time  within 
which  such  a  suit  must  be  brought. 
The  present  action  was  brought  with- 
in one  year  from  the  appointment  of 
the  administrator,  but  not  one  year 
after  the  death  of  his  intestate.  The 
court  held  that  the  action  would  have 
been  barred  if  there  had  been  an  ex- 
ecutor, but  applied  the  general  excep- 
tion to  the  Statute  of  Limitation,  "that 
a  cause  of  action  accruing  to  an  ad-* 
ministrator  after  the  death  of  the  in- 
testate is  not  complete  and  does  not 
arise  and  exist  so  that  the  Statute  of 
Limitations  can  begin  to  run  upon  it 
until  an  administrator  is  appointed 
who  can  bring  suit,"  and  decided  con- 
seqaenrtly  that  the  action  was  not 
barred.  The  cause  of  action,  it  was 
pointed  out,  could  not  "arise  and  exist 
in  favor  of  an  administrator  until  he 
eomea  into  existence  as  such." 

Bnt  in  Radezky  v.  Sargent  &  Co. 
(1904)  77  Conn.  110,  28  Atl.  709,  an  ac- 
tion was  brought  to  recover  for  the 
death  of  the  plaintiff's  intestate,  due, 
it  was  alleged,  to  the  defendant's  neg- 
ligence. The  action  was  brought 
within  a  year  of  the  appointment  of 
the  administrator,  but  about  thirteen 
months  after  the  death  of  his  intes- 
tate. It  was  held  that  the  action  based 
on  the  statute  must  be  commenced 
within  one  year  from  the  time  of  the 
death  of  the  person  on  whose  account 
it  is  sought  to  recover,  and  that  the 
limitation  period  could  not  be  meas- 
ured from  the  appointment  of  an  ad- 
ministrator; the  holding  being  said  to 
be  a  result  of  the  legislative  action 
taken   following  the   decision   in  the 


case  of  Andrews  v.  Hartford  &  N.  H. 
R.  Co.  (Conn.)  supra. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Dy- 
linski (1896)  67  111.  App.  114,  an 
action  brought  for  the  recovery  of 
damages  for  the  death  of  plaintiff's 
intestate,  caused  by  wrongful  act,  the 
court  decided  that  the  statute  provid- 
ing for  the  extension  of  the  period  of 
limitation  where  certain  actions  were 
brought  by  the  representative  of  a 
decedent  was  not  applicable,  since 
"the  deceased  never  had  any  cause  of 
action." 

In  Hanna  v.  Jeff ersonvi lie  R.  Co. 
(1869)  32  Ind.  113,  an  administrator 
sought  to  recover,  under  the  statute, 
for  the  death  of  his  intestate,  which 
was  due  to  the  carelessness  of  the 
servants  of  the  defendant.  The  plain- 
tiff's intestate  died  in  April,  1864, 
administration  was  granted  in  August, 
1867,  and  suit  was  commenced  Feb- 
ruary, 1868.  The  statute  under  which 
this  action  was  brought  prescribed  a 
period  of  two  years  within  which  the 
suit  must  be  commenced.  The  court 
held  that  the  specified  period  began 
to  run  from  the  death  of  the  decedent, 
and  not  from  the  appointment  of  an 
administrator,  and  it  was  pointed  out 
that  to  adept  the  latter  view  would 
defeat  the  purpose  of  the  imposition 
of  the  limitation  period,  viz.,  the  re- 
quirement that  suit  be  brought  in  such 
eases  while  the  constantly  changing 
staff  of  corporation  servants  might  be 
in  a  position  to  discover  the  facts 
thereof;  for  the  appointment  of  an  ad- 
ministrator might  be  postponed  in- 
definitely. 

In  Rugland  v.  Anderson  (1883)  30 
Minn.  386,  15  N.  W.  676,  the  defend- 
ant, on  account  of  his  alleged  wrong- 
ful acts,  was  sought  to  be  charged 
with  liability  for  the  death  of  the 
plaintiff's  intestate,  who  died  as  the 
result  of  injuries  on  August  5,  1880. 
The  plaintiff  was  appointed  adminis- 
trator on  September  18,  1882,  and  the 
action  was  instituted  August  30,  1882. 
It  was  provided  in  the  statute  on 
which  the  suit  was  based  that  the 
action  must  be  commenced  within 
two  years  after  the  act  or  omission 
causing  death,  and  the  court  construed 
this  strictly,  holding  that  the  time  be- 
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tween  the  death  of  the  intestate  and 
the  appointment  of  his  administrator 
must  be  included  in  the  computation 
of  the  period  of  limitation. 

In  George  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1881)  51  Win.  608,  8  N.  W.  374, 
an  action  brought  to  recover  for  the 
death  of  the  plaintiff's  intestate,  it 
appeared  that  the  plaintiff  had  not 
been  appointed  as  administrator  until 
more  than  four  years  after  the  death 
of  his  intestate,  and  the  action  was 
held  to  be  barred  by  the  provision  in 
the  statute  creating  the  right  of  ac- 
tion, which  limited  the  time  for  bring- 
ing suit  thereon  to  two  years  from  the 
death  of  the  decedent. 

MMM.  New  action  fitter  piHor  failure. 

Where  an  action  to  recover  for  the 
death  of  another,  based  oh  a  statute 
creating  the  cause  of  action,  is  com- 
menced within  the  period  prescribed 
in  the  statute  therefor,  and  fails  oth- 
erwise than  on  the  merits,  it  has  been 
held  that  the  rule  in  such  a  case,  toll- 
ing the  general  Statute  of  Limitations, 
applies,  and  that  suit  may  be  insti- 
tuted anew  within  a  specified  time, 
though  the  limitation  period  pre- 
scribed for  the  bringing  of  the  action 
has  expired.  Wall  v.  Chesapeake  &  O. 
R.  Co.  (1914)  189  IlL  App.  234  (con- 
struing Ohio  statute) ;  Meisse  v.  Mc- 
Coy (1867)  17  Ohio  St.  226. 

In  Meisse  v.  McCoy  (Ohio)  supra, 
an  action  seeking  compensation  for 
causing  the  death  of  the  plaintiff's 
intestate,  it  appeared  that  the  plain- 
tiff, as  administrator,  had  brought  an 
action  on  the  same  ground  within  two 
years  of  the  death  of  his  intestate, 
and  failing  therein,  otherwise  than 
on  the  merits,  had  instituted  the  pres- 
ent suit  within  a  year  thereafter,  but 
more  than  two  years  after  the  ac- 
cident complained  of.  The  statute 
creating  a  cause  of  action  for  death 
by  wrongful  act,  etc.,  provided  that 
suit  thereon  shall  be  commenced  with- 
in two  years  after  the  death  of  the 
person  for  whose  loss  compensation 
is  sought;  but  the  court  construed  this 
provision  together  with  the  section  of 
the  Code  saving  a  right  of  action  to 
those  commencing  suit  within  a  stat- 
utory period,  and  bringing  a  new  ac- 
tion within  one  year  of  the   failure 


thereof,  and  held  in  consequence  that 
the  plaintiff  was  not  barred  in  the 
present  case. 

In  Wall  V.  Chesapeake  ft  O.  R.  Go. 
(111.)  supra,  it  was  sought  to  recover 
for  the  death  of  the  plaintiff's  intes- 
tate, alleged  to  be  due  to  the  neg- 
ligence of  the  defendant.  The  action 
was  brought  under  the  Ohio  statute 
creating  a  right  of  action  in  such  a 
case,  the  accident  having  occurred  in 
that  state,  and  it  was  contended  by 
the  defendant  that  the  period  of  two 
years,  prescribed  by  such  statute  for 
the  bringing  of  the  action,  was  not 
subject  to  the  exception  made  in  that 
state  to  the  running  of  the  general 
Statute  of  Limitations,  whereby  one 
bringing  an  action  within  a  statutory 
period,  and  meeting  with  failure  there- 
in, otherwise  than  upon  the  merits, 
may  bring  a  new  action  within  one 
year  thereafter.  The  court  followed 
the  Ohio  case  of  Meisse  v.  McCoy,  su- 
pra. 

Where  a  statute  creating  a  cause  of 
'action  for  death  prescribes  a  limita- 
tion period  for  the  institution  of  such 
an  action,  a  suit  so  commenced,  and 
failing  otherwise  than  on  the  merits, 
in  some  jurisdictions,  may  not  be 
brought  anew  beyond  the  statutory 
period,  though  the  geneiml  Statute  of 
Limitations  would  be  tolled  in  such 
circumstances.  Western  £oai  it  Min. 
Co.  V.  Hise  (1914)  132  C.  C.  A.  482, 
216  Fed.  838,  writ  of  certiorari  denied 
in  (1916)  241  U.  &  6«,  m  L.  ed. 
1228,  36  Sup.  Ct.  Rep.  551  (construing 
Arkansas  statute) ;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Dylinski  (1896)  67  IlL  App. 
114;  Rodman  v.  Missouri  P.  R.  Go. 
(1902)  65  Kan.  645,  59  L.R.A.  704,  70 
Pac.  642.  Compare  Swift  &  Co.  v.  Hob^ 
lawetz  (1900)  10  Kan.  App.  48,  61 
Pac.  969;  Cavanagh  v.  Ocean  Steam 
Nav.  Co.  (1890)  19  N.  Y.  Civ.  Proc. 
Rep.  391,  13  N.  Y.  Supp.  540  (constru- 
ing act  of  Parliament) . 

In  Western  Coal  &  Min.  Co.  v.  Hise 
(Fed.)  supra,  an  action  brought  by  a 
widow  and  child  to  recover  for  the 
death  of  the.  husband  and  father,  by 
reason  of  the  negligence  of  the  de- 
fendants, it  appeared  that  a  prior  suit 
on  the  same  cause  of  action  had  been 
instituted  within  the  period  prescribed 
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by  the  statute,  and  later  terminated 
by  a  voluntary  nonsuit,  the  present 
action  havinsr  been  brousrht  more  than 
two  years  after  the  death  of  the  hus« 
band,  but  within  six  months  of  the 
voluntary  nonsuit.  A  statute  of  the 
state  (Arkansas)  provided  that  ac- 
tions brought  within  the  period  of  lim- 
itations might  be  recommenced  within 
one  year.^from  the  time  of  any  *'non- 
suit  suff^ed  or  judgment  arrested  or 
reversed."  The  statute  creating  the 
cause  of  action  for  wrongful  death, 
on  which  the  claim  of  the  plaintiff  was 
founded,  provided  that  such  actions 
should  "be  commenced  within  two 
years  after  the  death  of  such  person.*' 
It  was  held  that  this  statute  created 
a  new  liability,  and  that  the  provi- 
sion as  to  the  time  within  which  an 
aetion  might  be  brought  was  "not  a 
statute  of  limitations,"  but  "an  in- 
dispensable condition  to  the  liability." 
Consequently  the  exception  made  by 
the  statute  concerning  limitations  did 
not  apply  in  this  case. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Dy- 
linski  (1896)  67  HI.  App.  114,  was 
an  action  brought  to  recover  for  the 
death  of  the  plaintiflTs  intestate,  as  a 
result  of  an  accident  on  the  defend- 
ant's road.  The  statute  creating  a 
right  of  action  for  death  caused  by 
wrongful  act  provided  that  any  suit 
based  thereon  must  be  commenced 
within  two  years  after  the  death  of 
the  decedent.  The  court  held  that 
this  "time  was  not  extended  by  a  non- 
suit in  a  previous  action."  The  stat- 
ute providing  for  the  extension  of  the 
period  of  limitation,  in  event  of  non- 
suit, did  not  include  actions  brought 
under  the  statute  providing  for  recov- 
ery in  case  of  death  by  wrongful  act. 

In  Rodman  v.  Missouri  P.  R.  Co. 
(1902)  65  Kan.  645,  69  L.R.A.  704,  70 
Pac  642,  it  appeared  that  an  admin- 
istratrix, who  sought  in  this  case  to 
recover  for  the  death  of  her  intestate, 
due  to  the  alleged  wrongful  act  of 
the  defendant,  as  the  widow  of  the 
decedent,  had  instituted  a  prior  suit, 
based  on  the  same  cause  of  action, 
and  had  removed  the  same  from  the 
state  court  to  the  United  States  cir- 
cuit court,  wherein  it  was  dismissed 
by  the  plaintiff  "without  prejudice  to 


the  bringing  of  a  future  action."  The 
statute  under  which  both  actions  were 
brought  provided  that  "action  must  be 
commenced  within  two  years,"  and  the 
former  suit  was  so  brought  ,*•  the  dis- 
missal from  the  circuit  court,  however, 
occurred  more  than  two  years  after 
the  death  of  the  decedent,  and  the 
present  action  was  instituted  a  few 
weeks  later.  The  plaintiff,  however, 
relied  on  the  section  of  the  Code  which 
provided  that  those  commencing  an 
action  in  due  time,  and  failing  therein, 
otherwise  than  on  the  merits,  might 
begin  a  new  action  within  one  year 
thereafter,  if  the  statutory  period  had 
expired;  but  the  court  held  that  the 
period  of  limitation  here  imposed  was 
part  of  the  right  of  action  created  by 
the  statute,  and  was  not  subject  to  the 
exception  to  the  general  Statute  of 
Limitation  specified  in  the  (Tode. 

In  Cavanagh  v.  Ocean  Steam  Nav. 
Co.  (1890)  19  N.  Y.  Civ.  Proc.  Rep. 
891,  13  N.  Y.  Supp.  540,  an  action  to 
recover  for  the  death  of  the  plaintifTs 
intestate,  it  appeared  that  a  former 
action  on  the  same  cause  had  been 
brought  within  one  year  of  the  death 
of  the  decedent,  and,  having  been  dis- 
missed for  want  of  jurisdiction,  was 
followed  by  the  present  suit,  instituted 
within  a  year  after  the  said  dismissal, 
in  accordance  with  §  405  of  the  Code, 
which  saves  a  cause  of  action  from 
the  bar  of  the  general  Statute  of  Lim- 
itations in  such  a  case.  But  the  death 
of  the  intestate  occurred  on  a  British 
ship  on  the  high  seas,  and  the  cause  of 
action  arose  by  virtue  of  Lord  Camp- 
belFs  Act,  in  which  Parliament  had 
included  a  limitation  period  of  one 
year,  and  the  court  held  that  this 
limitation,  inherent  in  the  right  itself, 
was  not  subject  to  the  above-men- 
tioned provision  of  the  Code,  which 
had  been  invoked  by  the  plaintiff  as 
the  law  of  the  forum. 

iV»  Nanreaidenee. 

The  limitation  period  prescribed  in 
a  statute  creating  a  cause  of  action 
for  death,  in  some  jurisdictions,  is  not 
considiered  to  be  subject  to  the  rule 
tolling  the  general  Statute  of  Limita- 
tions in  case  of  nonresidence,  etc.,  of 
the  parties.  Stern  v.  La  Compagnie 
G4n4rale  Transatlantique   (1901)   110 
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Fed.  996  (construing  New  Jersey  stat- 
ute) ;  Gengo  v.  Mardis  (rei^rted  here- 
with) ante,  134. 

In  Stern  v.  La  Gompagnie  G^n^rale 
Transatlantique  (Fed*)  supra,  it  was 
sought  to  recover  for  the  death  of  one 
Poussa,  due,  it  was  alleged,  to  the 
wrongful  act  of  the  defendant.  The 
action  was  based  on  the  New  Jersey 
statute  which  provided  that  suit 
should  be  commenced  within  twelve 
months  after  the  death  of  the  deced* 
ent.  This  action  was  not  commenced 
until  some  twenty-two  months  after 
the  drowning  of  Poussa,  but  it  was 
urged  by  the  plaintiff  that  the  action 
was  nevertheless  well  brought,  it  be- 
ing contended  that  the  limitation  pe- 
riod prescribed  did  not  run  because 
the  defendant  was  a  nonresident  of 
New  Jersey,  whose  •  general  Statute 
of  Limitations  provided  that  the  time 
of  nonresidence  of  a  party  in  the  state 
should  be  computed  as  part  of  the 
period  of  limitation.  The  court  point- 
ed out  that  if  such  were  the  case,  "the 
period  of  limitations  would  be  accord- 
ing to  the  law  of  the  forura  where  the 
suit  was  brought,''  and  that  conse- 
quently many  means  might  be  resorted 
to  to  defeat  the  provisions  of  the  New 
Jersey  statute  on  which  the  action 
was  based.  It  was  said:  "The  Ian-* 
guage  of  the  act  seems  intended  to 
exclude  any  such  indefinite  liability, 
whether  the  defendant  is  a  resident  or 
a  nonresident,  an  individual  or  a  cor- 
poration. The  proviso,  it  has  been 
held,  is  attached  as  a  condition  of  the 
right  of  action  itself,  and  not  merely 
as  a  designation  of  the  ordinary  pe- 
riod of  limitation  for  such  actions, 
operating  merely  as  a  part  of  the  New 
Jersey  Statute  of  Limitations  on  the 
remedy  alone.  If  the  latter  were  the 
proper  construction,  it  might  be  sub- 
ject to  the  extension  provided  by  the 
general  Statute  of  Limitation  of  New 
Jersey;  but  the  one-year  proviso  would 
in  that  case  be  operative  ex  proprio 
vigore  in  that  state  alone.  On  the 
contrary,  however,  the  proviso  must 
be  held  to  be  attached  to  the  right  of 
action  itself;  and  it  must,  therefore, 
run  with  the  statute  into  every  forum 
wherein  any  action  under  the  statute 
may  be  instituted.' 


ft 


In  6EN430  V.  Maums  (reported  here- 
with) ante,  134,  it  was  sought  to  re- 
cover for  the  death  of  the  plaintiflTs 
intestate,  which  resulted  from  the  al- 
leged wrongful  act  of  the  defendant. 
The  death  of  the  decedent  occurred 
November  15,  1911,  and  this  action 
was  commenced  December  6,  1918. 
The  statute  creating  the  right  of  ac- 
tion prescribed  a  limitation  period  of 
two  years  for  the  institution  of  suit. 
The  court  held  that  an  aetion  brought 
under  this  statute  was  subject  to  the 
control  of  the  limitation  prescribed 
therein,  and  was  not  to  be  considered 
within  the  saving  provisions  of  the 
statute  which  tolled  the  general  Stat- 
ute of  Limitations  in  a  case  where 
the  party  wanted  places  himself  with- 
out the  jurisdiction  of  the  court,  ab- 
sconds, etc.  The  limitation  prescribed 
by  the  act  "must  operate  as  a  condi- 
tion precedent  to  the  right  of  action." 

a.  Infancy, 

Infancy,  recognized,  expressly  or 
impliedly,  as  tolling  the  general  Stat- 
ute of  Limitations,  is  no  exception  to 
the  running  of  a  limitation  period 
prescribed  by  a  statute  creating  a 
cause  of  action  for  death.  Anthony 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1913) 
108  Ark.  219,  157  S.  W.  394;  Elliott  v. 
Brazil  Block  Coal  Co.  (1900)  25  Ind. 
App.  592,  58  N.  E.  786;  Goodwin  v. 
Bodcaw  Lumber  Co.  (1902)  109  La. 
1050,  84  So.  74 ;  Foster  v.  Yazoo  &  M. 
Valley  R.  Co.  (1895)  72  Miss.  886,  18 
So.  880. 

In  Anthony  v.  St.  Louis,  I.  M.  &  8. 
R.  Co.  (Ark.)  supra,  wherein  a  daugh- 
ter brought  suit  to  recover  for  the 
death  of  her  father,  as  a  result  of 
the  alleged  negligence  of  the  defend- 
ant, it  was  shown  that  the  action  was 
not  commenced  within  two  years  after 
the  death  of  the  decedent,  as  pre- 
scribed by  the  statute  on  which  the 
suit  was  based.  The  plaintiff,  relied 
on  another  statute,  which  provided 
that  minors  entitled  to  bring  an  ac- 
tion might  proceed  thereon  at  any 
time  within  three  years  after  attain- 
ing their  majority.  The  court,  how- 
ever^ found  that  the  limitation  stated 
in  the  statute  under  which  the  action 
was  brought  was  not  merely  of  the 
remedy,  but  was  of  the  right  of  action 
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xtflelf ;  and  no  intention  wn  the  part 
of  the  legislature  to  repeal  that  limi- 
tation was  found  by  the  adoption  of 
the  disability  provision.  The  court 
said :  'The  two  statutes  relate  to  dif- 
ferent subjects,  and  there  is  no  neces- 
sary repugnancy  between  their  pro- 
visions.'' 

In  Elliott  V.  Brazil  Block  Coal  Co. 
(1900)  25  Ind.  App.  592,  68  N.  E.  78e, 
an  action  for  the  death  of  a  father, 
brought  by  a  child  who  had  just  at- 
tained his  majority,  it  appeared  that 
the  accident  occurred  more  than  three 
years  prior  thereto.  Construing  the 
Coal  Mining  Act  under  which  the  ac- 
tion  was  brought,  together  with  the 
other  statutes  granting  a  cause  of  ac- 
tion in  case  of  death  by  wrongful  act, 
the  court  determined  that  "the  action 
must  be  commenced  within  two  years,'' 
and  ^that  "infants  as  well  as  adults" 
were  bound  thereby.  The  court  said : 
"In  this  case,  the  action  being  purely 
statutory,  it  must  be  brought  within 
the  time  fixed  by  the  statute,  and  the 
infancy  of  appellants  can  malce  no  ex- 
ception." 

In  Goodwin  v.  Bodcaw  Lumber  Co. 
(1902)  109  La.  1060,  34  So.  74,  the 
plaintiff,  a  widow,  sought  to  recover 
for  herself  and  as  guardian  of  her 
three  minor  children  for  the  death  of 
her  husband,  due  to  the  alleged  fault 
of  the  defendant.  The  statute  on 
which  the  action  was  based  stated 
that  the  right  of  action  is  given  '^for' 
the  space  of  one  year  from  the  death." 
This  action  had  been  begun  more  than 
a  year  after  the  death  of  the  decedent. 
A  provision  in  the  Code  that  minors 
might  not  be  prescribed  "except  in  the 
cases  provided  by  law"  did  not  save 
the  right  of  action  to  the  plaintiff  in 
this  case,  as  the  court  held  that  here 
**the  right  of  aetion  itself  is  condi- 
tioned upon  ita  being  exercised  with- 
in a  year  from  the  time  of  death." 

In  Foster  v.  Yazeo  &  M.  Valley  B. 
Go.  (1895)  72  Miwk  »86,  IS  So.  380» 
an  action  brought  by  an  infant,  by  his 
next  friend,  to  recover  for  the  death 
of  his  father,  resulting  from  the  al- 
leged wrongful  act  of  the  defendant; 
it  was  contended  by  the  defendant 
that  the  suit  was  barred  by  the  ex- 
piration of  the  two-year  period  of  limi-* 


tation,  prescribed  in  the  act  creating 
the  right  of  action.  The  plaintiff 
claimed  the  protection  of  a  general 
statute  saving  a  right  of  action  to 
those  under  the  disability  of  infancy, 
but  the  court  held  that  the  plaintiff 
was  barred,  since  the  statute  giving 
the  cause  of  action  provided  its  own 
special  statute  of  limitations  contain- 
ing no  exception  in  favor  of  minors, 
and  the  statute  tolling  the  Statute  of 
Limitations  in  personal  actions  was 
not  applicable. 

h.  Concealment  of  right  of  action. 

In  Kerley  v.  Hoehman  (reported 
herewith)  ante,  141,  it  appeared  that 
a  statute  creating  a  cause  of  action 
for  death  caused  by  a  "wrongful  act 
or  omission^'  provided  that  the  action 
must  be  commenced  within  two  years, 
and  the  court  held  that  this  period  ran 
from  the  death  of  the  decedent  in 
spite  of  the  concealment  of  the  right 
of  action  by  the  defendant.  The  court 
considers  the  period  not  as  a  statutory 
limitation,  but  holds  that  "the  right 
of  action  is  tendered  on  the  condi- 
tion that  suit  be  commenced  within 
two  years;  that  no  excuse  for  failure 
to  bring  the  suit  within  that  time  will 
avail." 

c.  Under  New  Tork  aJUitute, 

In  Kavanagh  v.  Folsom  (1910)  181 
Fed*.  401  (construing  New  York  stat- 
ute), wherein  it  appeared  that  the  ac- 
tion, brought  to  recover  for  the  death 
of  the  plaintiff's  intestate  under  the 
New  York  statute  providing  therefor, 
had  not  been  commenced  within  the 
limitation  period  of  two  years,  specie 
fied  in  the  statute,  the  court  said: 
"When  a  statute,  like  the  one  upon 
which  the  complaint  is  based,  creates 
a  liability,  provided  the  suit  for  its 
enforcement  is  brought  within  a  pre- 
scribed time,  the  time  fixed  operates 
as  a  limitation  of  the  liability  itself, 
and  not  of  the  remedy  alone.  A  con- 
dition, of  the  right  to  sue  at  all  is  that 
the  action  be  brought  within  the 
stated  time.  The  statutory  provision 
is  not  a  mere  statute  of  limitation,  and 
consequently  the  provisions  of  other 
New  York  statute  suspending  the 
operation  of  statutes  of  limitation  are 
inapplicable."    But  see  Sharrow  v.  In- 
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land  Lines  (1915)  214  N.  Y.  101,  L.R.A. 
1915E,  1192,  108  N.  E.  217,  Ann.  Cas. 
1916D,  1236. 

The  New  York  "death  statute" 
grants  a  right  of  action  provided  the 
suit  is  commenced  within  two  years 
from  the  death  of  the  decedent,  and  in 
the  only  decision  directly  on  the  point 
it  was  held  by  a  Federal  court,  con- 
struing the  statute,  that  the  limita- 
tion period  begins  to  run  at  the  death 
of  the  decedent,  and  not  from  the  time 
of  the  appointment  of  his  representa- 
tive. Williams  v.  Quebec  S.  S.  Co. 
(1903)  126  Fed.  591  (construing  the 
New  York  statute). 

There  is  a  statement  to  the  same 
effect  in  Barnes  v.  Brooklyn  (1897)  22 
App.  Div.  520,  48  N.  Y.  Supp.  36, 
wherein  the  court,  considering  the 
limitation  period  of  the  "death  stat- 
ute," said:  "The  time  thus  limited  for 
the  commencement  of  an  action  is  not 
open  to  any  question.  It  terminates 
within  two  years  after  the  death  com- 
plained of."  This  case  and  the  later 
case  of  Crapo  v.  Syracuse  (1906)  183 
N.  Y.  395,  76  N.  E.  465,  19  Am.  Neg. 
Rep.  429,  have  been  cited  as  holding 
to  the  contrary.  These  two  cases  did 
decide  that  under  a  statute  requiring 
that  notice  be  given  within  a  certain 
period  after  a  cause  of  action  accrues, 
where  damages  are  sought  to  be  re- 
covered from  a  city  for  the  death  of 
a  person,  the  cause  of  action  must  be 
considered  as  accruing  at  the  time  of 
the  appointment  of  a  representative  of 
the  decedent,  and  not  at  the  time  of 
his  death.  This  statute^  however,  is 
not  the  one  creating  the  right  of  ac- 
tion for  wrongful  death,  etc.,  so  that 
the  decisions  of  these  two  cases  have 
no  direct  bearing  on  the  question  un- 
der consideration. 

In  Williams  v.  Quebec  S.  S.  Co. 
(1903)  126  Fed.  591  (construing  the 
New  York  statute),  it  was  sought  to 
recover  for  the  death  of  plaintiff's  in- 
testate, alleged  to  have  resulted  from 
the  negligence  of  the  defendant.  The 
statute  creating  the  cause  of  action 
provided  that  such  actions  "must  be 
commenced  within  two  years  after  the 
decedent's  death."  The  court  de- 
clared the  language  of  the  statute  to 
be  plain  and  clear,  and  consequently 


decided  that  the  action  brought  in 
1903,  based  on  the  death  of  the  in- 
testate in  1899,  must  fail,  and  they 
rejected  the  contention  of  the  plain- 
tiff that  the  cause  of  action  did  not 
accrue  until  the  grant  of  letters  tes- 
tamentary, from  which  time  the  statu- 
tory period  should  be  computed. 

Under  the  New  York  Code  the  courts 
of  that  state  have  held  that  an  action 
under  the  death  statute,  commenced 
within  the  period  of  limitation  pre- 
scribed therefor,  failing  otherwise 
than  on  the  merits,  may  be  brought 
anew  within  the  period  specified  by 
the  section  of  the  Code  relative  there- 
to, which  is  considered  applicable  to 
this  special  limitation  period  as  well 
as  to  th^  general  Statute  of  Liniita- 
tions.  Hoffman  v.  Delaware  &  H.  Co. 
(1914)  168  App.  Div.  50,  148  N.  Y. 
Supp.  509,  affirming  (1914)  85  Misc. 
535, 147  N.  Y.  Supp.  475;  Boffee  v.  Con- 
solidated Teleg.  &  Electrical  Subway 
Co.  (1916)  171  App.  Div.  892,  167 
N*  Y.  Supp.  318. 

In  Hoffman  v.  Delaware  &  H.  Co. 
(N.  Y.)  supra,  it  appeared  that  a  for- 
mer action  had  been  brought  to  re- 
cover for  the  death  of  the  decedent, 
and  that  action,  instituted  within  the 
prescribed  period  of  two  years,  had 
been  dismissed  without  an  award  of 
a  new  trial,  whereupon  the  present 
suit  was  commenced  within  one  year 
thereafter,  in  accord  with  the  saving 
provisions  of  §  405  of  the  Code.  The 
so-called  "death  statute"  provided  a 
limitation  period  of  two  years  for  the 
bringing  of  an  action,  but  it  was  held 
that,  since  the  statute  had  been  in- 
corporated in  the  Code,  the  general  ex- 
ceptions to  limitations,  provided  by 
the  Code,  might  be  applied  thereto. 
The  court  said:  "The  death  statute 
prescribes  a  limitation  of  two  years, 
but  does  not  purport  to  be  an  entire 
statute  of  limitations  upon  the  sub- 
ject, and  does  not  indicate  an  intent 
to  exclude  the  provisions  of  the  Stat* 
ute  of  Limitations  which  prescribe 
disabilities  and  circumstances  under 
which,  in  given  eases,  the  Statute  of 
Limitations  is  suspended.  Bringing 
the  death  statute  into  the  Code  shows 
an  intent  that  it  shall  be  governed  by 
the   general   provisions   of   the   Code 
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which  are  not  inconsistent  with  it." 
Consequently  the  saving  provisions  of 
§  406  of  the  Code  were  held  to  be  ap- 
plicable to  this  case. 

In  Boffee  v.  Consolidated  Teleg.  & 
Electrical  Subway  Co.  (N.  Y.)  supra, 
it  appeared  that  an  action  had  beta 
commenced  to  recover  for  the  death 
of  the  decedent,  due  to  the  alleged 
negligence  of  the  defendant,  before 
letters  of  administration  had  been 
granted  to  the  plaintiff.  On  judgment 
rendered  for  the  plaintiff  in  that  ac- 
tion, the  defendant  appealed,  and  the 
court,  holding  that  an  action  to  re- 
cover for  the  death  of  another  must 
be  brought  by  his  personal  represen- 
tative, as  provided  by  the  statute,  dis- 
missed the  action,  but,  pointed  out  that 
since  the  dismissal  was  not  on  the 
merits,  another  action  might  be 
broofi^t  within  a  year  thereafter,  in 
accordance  with  §  406  of  the  Code, 
which  was  considered  applicable  to 
actions  brought  under  §  1902,  "the 
death  statute." 

In  Londriggan  v.  New  York,  N.  H. 
ft  H.  R.  Co.  (1902)  5  N.  Y.  Civ.  Proc. 
Rep.  76,  12  Abb.  N.  C.  273,  17  Jones 
A  S.  626,  an  action  arising  under  the 
section  of  the  Code  (1902)  creating 
liability  for  death  caused  by  wrong- 
ful act,  etc.,  the  court  was  called  on 
to  decide  whether  §  401  of  the  Code 
was  applicable  to  the  limitation  period 
prescribed  in  the  former  section, — 
whether  that  period  was  tolled  by  the 
absence  from  the  state  or  nonresi- 
dence  of  the  defendant.  It  was  held 
that  §  414  of  the  Code  governed  the 
interpretation  of  the  case,  and  by 
specifying  that  the  provisions  of  the 
chapter  were  applicable  except  'Vhere 
a  different  limitation  was  specifically 
prescribed  by  law,''  eliminated  the  ap- 
plicability of  §  401  to  §  1902.  And 
even  construing  the  "provisions  of  this 
chapter''  to  refer  to  "the  times  es- 
pecially declared  within  which  actions 
might  be  begun, — e.  g.,  twenty  years 
for  ejectment,  six  years  for  contracts 
not  under  seal,  etc.,"  the  enlargement 
of  time  given  by  §  401  is  necessarily 
included  therein^  since  it  "is  in  an 
exact  sense  a  limitation  of  time." 


d.'  Vnder  Ifotth  Carolina  statute. 

In  Taylor  v.  Cranberry  Iron-ft  Coal 
Co.  (1886)  94  N.  C.  626,  it  appeared 
that  the  plaintiffs  action  to  recover 
for  the  death  of  her  husband,  due  to 
the  alleged  wrongful  act  of  the  de- 
fendant, had  not  been  brought  within 
a  year  after  the  death  of  the  decedent, 
as  provided  by  the  statute  creating 
the  right  of  action  under  M^ich  the 
suit  was  brought.  The  court  said: 
"Why  the  action  was  not  brought 
within  the  time  does  not  appear,  but 
any  explanation  in  that  respect  would 
be  unavailing,  as  there  is  no  saving 
clause  as  to  the  time  within  which 
the  action  must  be  begun/' 

Gulledge  v.  Seaboard  Air  Line  R. 
Co.  (1908)  147  N.  C.  234,  126  Am.  St. 
Rep.  644,  60  S.  B.  1184,  was  an  action 
brought  by  the  plaintiff  as  adminis- 
trator to  recover  for  the  death  of  his 
intestate,  and  commenced  in  January, 
1906,  although  the  death  upon  which 
the  action  was  founded  occurred  in 
April,  1902.  It  was  contended  by  the 
plaintiff  that  a  contest  oyer  the  ad- 
ministration af  the  estate  of  the  in- 
testate had  extended  from  a  few 
months  after  the  death  of  the  intestate 
to  June,  1906,  and  that  this  time  was 
expressly  excepted  from  the  limitation 
period  by  a  section  of  the  Code  (Re- 
visal,  %  369),  tolling  the  Statute  of 
Limitation  in  such  an  event.  The 
court,  pointing  out  that  a  collector 
might  have  been  appointed  to  bring 
the  action  in  such  a  contingency,  held 
that  the  limitation  period  of  one  year 
was  not  a  statute  of  limitations,  and* 
had  not  been  complied  with. 

An  action  brought  to  recover  for 
death  due  to  wrongful  act,  etc.,  of  an- 
other, must  be  commenced  within  a 
year  after  the  death  of  the  decedent 
in  order  to  comply  with  the  limitation 
period  of  the  statute,  and  an  attempt 
to  bring  an  action  beyond  that  time, 
but  within  a  year  of  the  appointment 
of  an  administrator,  will  be  of  no 
avail.  The  rule  tolling  the  general 
Statute  of  Limitations  in  that  respect 
is  not  applicable  to  this  special  limi- 
tation. Best  V.  Kinston  (1890)  106  N. 
C.  206,  10  S.  E.  997;  Hall  v.  Southern 
R.  Co.  (1908)  149  N.  C.  108,  62  S.  E. 
899. 
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An  action  brought  under  the  North 
Carolina  statute,  to  recover  for  the 
death  of  a  person,  and  commenced 
within  the  period  prescribed  by  the 
statute  therefor,  may,  on  its  failure 
otherwise  than  on  the  merits,  be  in- 
stituted anew  in  accordance  with  the 
section  of  the  Code  tolling  the  gen- 
eral Statute  of  Limitations  in.  that  re- 
spect. Meekins  v.  Norfolk  &  S.  R.  Co. 
(1902)  181  N.  C.  1,  42  S.  E.  383;  Trull 
V.  Seaboard  Air  Line  R.  Co.  (1909)  161 
N.  C.  545,  66  S.  E.  586. 

e.  Under  OJdahonia  statute. 

In  Partee  ▼.  St.  Louis  &  S.  F.  R.  Co. 
(1913)  51  L.R.A.(N.S.)  721,  123  C.  C. 
A.  292,  204  Fed.  970  (construing  Okla- 
homa statute),  the  plaintiff  sought 
to  recover  for  the  death  of  one  Mc- 
Cain, alleged  to  have  been  due  to  the 
wrongful  act  of  the  defendant.  This 
action  was  not  brought  within  two 
years  of  the  act  or  death  complained 
of,  bat  an  action  on  this  ground  had 
been  begun  within  the  period  of  two 
years  therefrom,  and  on  the  failure 
thereof,  not,  however,  upon  its  merits, 
the  present  action  was  commenced 
within  one  year  after  the  failure.  The 
statutes  of  Oklahoma  provided,  inter 
alia,  that  actions  for  the  wrongful 
act  of  another,  resulting  in  death, 
must  be  commenced  within  two  years, 
that  statutes  providing  a  peculiar  limi- 
tation for  special  cases  must  govern 
those  cases,  and  that  an  action  com- 
menced in  due  time,  and  failing  other- 
wise than  upon  the  merits,  may  be 
started  anew  within  one  year  there- 
after. The  court  held  that  the  last- 
mentioned  provision  was  obviously  in- 
tended to  apply  to  cases  involving  th^ 
general  Statute  of  Limitations,  and, 
indeed,  under  the  second  provision 
above  mentioned,  was  specifically 
made  inapplicable  to  special  cases  for 
which  a  peculiar  limitation  had  been 
prescribed  by  statute.  As  a  conse^- 
quence   the   present   action,   brought 


more  than  two  years  after  the  death 
of  the  decedent,  was  not  aided  by  the 
exception  applicable  to  the  general 
Statute  of  Limitations,  and  the  com- 
mencement of  a  new  suit  within  a  year 
after  the  failure  of  one  properly 
brought  was  of  no  avail.  It  was  said : 
'*A  statute  which,  in  itself,  creates  a 
new  liability,  gives  an  action  to  en- 
force it  unknown  to  the  common  law, 
and  fixes  the  time  within  which  that 
action  may  be  commenced,  is  not  a 
statute  of  limitations.  It  is  a  statute 
of  creation,  and  the  commencement 
of  the  action  within  the  time  it  fixes 
is  an  indispensable  condition  of  the 
liability  and  of  the  action  which  it 
permits." 

In  Casey  v.  American  Bridge  Co. 
(1912)  116  Miiiii.  461,  88  L.R.A.(N.S.) 
521,  184  N.  W.  Ill  (construing  Okla- 
homa statute),  the  plaintiff  sought  to 
recover  for  the  death  of  her  intestate, 
which  occurred  in  Oklahoma,  March 
17,  1901,  and  was  dute  to  the  defend- 
ant's negligence.  This  action  was 
brought  in  January,  1911,  although 
the  Oklahoma  statute  creating  the 
right  of  action  specified  that  suit  must 
be  commenced  in  two  years;  another 
section  of  the  Oklahoma  Code  pro- 
vided that  the  general  Statute  of  Limi- 
tations should  not  run  until  an  ab- 
sentee, against  whom  a  cause  of  action 
had  accrued,  had  returned  to  the  ter- 
ritory, etc.  The  court  decided  that 
the  exception  specified  in  the  latter 
section  was  applicable  to  the  con- 
struction of  the  limitation  period  pre- 
scribed in  the  section  creating  the 
right  of  action,  and  that  the  two  sec- 
tions must  be  construed  together;  and 
this  in  spite  of  the  fact  that  a  third 
section  of  the  same  Code  provided 
that  ''where,  in  special  cases,  a  differ- 
ent limitation  is  prescribed  by  statute^ 
the  action  shall  be  governed  1^  such 
limitation ;"  which  provision,  the  court 
said,  had  no  reference  to  the  tolling 
section  in  question.  R,  S. 
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We9$  TiJ^nia  Supreme  <?»urt  of  AppBUla — Jfay  7,  1918* 
(82  W.  Va.  408,  96  S.  E.  62.) 

Carrier  •*-  duty  to  fmtnsh  facHltMS  -«  effect  of  war. 

1.  A  common  carrier  will  not  be  excused  from  its  duty  of  furnishing 
shipping  facilities  to  one  offering  commerce  to  it,  upon  the  ground  that 
all  of  its  energies  are  required  to  meet  government  needs,  brought  about 
by  the  present  state  of  war,  where  it  does  not  appear  that  the  granting 
of  such  facilities  would  divert  any  of  the  carrier's  energies,  or  require  of 
it  service  which  would  make  it  less  able  to  perform  its  public  duty. 

[See  note  on  this  question  beginning  an  va^  162.] 


Gonmeree  —  power  of  Comaiiasion  -^ 
intrastate  Aipments. 

2.  The  act  of  Congress  to  regulate 
eommerce,  as  amended  (Feb.  4,  1887) 
conferring  upon  the  Interstate  Com- 
merce Commission  authority  to  compel 
railroads  engaged  in  interstate  com- 
merce  to  provide  shipping  facilities  for 
shippers  tendering  interstate  ship- 
ments sufficient  to  justify  the  construc- 
tion  and  maintenance  of  the  same,  does 
not  deprive  the  Public  Service  Commis- 
sion of  jurisdiction  to  require  such  a 
railroad  to  provide  such  facilities  to  a 

Headnotes  by  Rrrz,  J. 


shipper  offering  intrastate  commerce 
in  such  quantities  as  warrants  the  in- 
stallation of  the  facilities  demanded, 
even  though  such  facilities,  when  pro- 
vided, may  be  used  in  the  shipment  of 
interstate  as  well  as  intrastate  com- 
merce. 

Public  Service   Commission  —  find- 
ings —  effect. 

3.  Findings  of  fact  by  the  Public 
Service  Commission  based  upon  evi- 
dence to  support  them  will  not  be 
reviewed  by  this  court. 


PCTiTicm  by  the  defendant  railway  for  the  setting  aside  of  an  order 
of  the  Public  Service  Commission  requiring  it  to  furnish  shipping  facili- 
ties to  the  complainant  coal  company.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  John  H.  Holt,  Lucian  H. 
Cecke,  Tlieodere  W.  Reath,  and  Joseph 
L  Deram,  for  petitioner: 

An  Older  for  switch  connections 
takes  property,  and  this  cannot  be 
done  without  compensation. 

Missouri  P.  R.  Co.  v.  Nebraska,  217 
U.  S.  196,  64  L.  ed.  727,  30  Sup.  Ct. 
Rep.  481,  18  Ann.  Cas.  989;  Washing- 
ton ex  rel.  Oregon  R.  &  Nav.  Co.  v. 
Fairchild,  224  U.  S.  510,  5S3,  56  L.  ed. 
863,  871,  32  Sup.  Ct.  Rep.  585. 

The  state  Commission  is  without 
authority  to  make  the  order  requiring 
''a  spar  constructed  from  and  connect- 
ed with  said  branch  line." 

Northern  P.  R.  Co.  v.  Washington, 

222  U.  S.  870,  66  L.  ed.  287,  32  Sup.  Ct. 

Rep.  166;  Southern  R.  Co.  v.  United 

*  SUtes,  222  U.  S.  20,  56  L.  ed.  72,  32 

Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822; 


Southern  R.  Co.  v.  Railroad  Commis- 
sion, 236  U.  S.  439,  59  L.  ed.  661,  35 
Sup.  Ct.  Rep.  304;  Interstate  Com- 
merce Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  56  L.  ed.  729,  32  Sup. 
Ct.  Rep.  436. 

The  traffic  of  the  railway  company  in 
coal  is  in  great  part  interstate.  Ex- 
clusive jurisdiction  to  order  switch 
connections  for  such  an  interstate 
highway  is  with  the  Interstate  Com- 
merce Commission. 

Southern  R.  Co.  v.  United  States, 
222  U.  S.  20,  56  L.  ed.  72,  32  Sup.  Ct. 
Rep.  2,  3  N.  C.  C.  A.  822;  Southern 
R.  Co.  V.  Railroad  Commission,  236 
U.  S.  489,  59  L.  ed.  661.  35  Sup.  Ct.  Rep. 
804;  Houston,  E.  &  W.  T.  R.  Co.  v. 
United  States  (Shreveport  Rate  Case) 
234  U.  S.  342,  58  L.  ed;  1341,  34  Sup. 
Ct.  Rep.  833. 
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Lack  of  steel,  labor,  and  cars  due 
to  war  conditions,  and  special  duties 
imposed  upon  the  railways  by  the  war, 
preclude  for  the  present  the  ordering 
of  any  new  facilities  auch  as  would 
spread  the  carriers'  effort. 

Spaulding  &  Frost  v.  Boston  &  M. 
R.  Co.  (N.  H.)  P.U.R.1918A,  1040 
(abstract) ;  Manchester  v.  Boston  & 
M.  R.  Co.  (N.  H.)  P.U.R.1918B,  353; 
St.  Louis-San  Francisco  R.  Co.  v.  State, 
—  Okla.  — ,  P.U.R.1918C,  596,  170  Pac 
1146;  Baltimore  &  O.  R.  Co.  v.  Public 
Service  Commission,  81  W.  Va.  457, 
L.R.A.1918D,  268,  P.U.R.1918B,  608, 
94  S.  E.  545. 

Messrs.  &  B.  Avis  and  Meek  &  R»- 
shaw  for  respondent, 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

The  Trace  Coal  Company  made 
application  to  the  Public  Service 
Commission  to  compel  the  Norfolk 
&  Western  Railway  Company  to 
furnish  it  shipping  facilities  for 
coal  mined  at  its  plant  in  Wayne 
county.  Upon  a  hearing  the  Com- 
mission entered  an  order  requiring 
the  railway  company  to  make  its 
election,  within  thirty  days,  of  one 
of  three  things  which  would  furnish 
the  facilities  desired,  and  to  there- 
after permit  the  complainant  to  fur- 
nish the  material  and  labor  required 
to  provide  that  one  of  the  facilities 
80  selected  by  the  said  railway  com- 
pany. The  railway  company .  pro- 
cured a  suspension  of  this  order 
from  this  court,  and  seeks  to  have 
the  same  set  aside. 

It  appears  that  a  number  of  years 
ago,  for  the  purpose  of  furnishing 
facilities  for  the  shipping  of  coal 
from  several  mines,  the  railway 
company  constructed  a  spur  off  its 
main  line  at  Dingess.  This  branch 
was  something  like  a  mile  in  length, 
and  upon  it  were  several  small  coal 
operations.  After  operating  a  few 
years,  these  operations,  about  the 
year  1908,  ceased  to  do  business,  the 
situation  being  such  that  they  were 
unable  to  operate  their  mines  profit- 
ably. From  that  time  until  quite 
recently  no  use  had  been  made  of 
this  branch  by  the  railway  com- 
pany, or  by  anyone  else,  and  it  was 
allowed  to  fall  into  an  unusable  con- 
dition.   A  short  time  since  a  lumber 


company  established  quite  a  large 
mill  on  this  branch  line  at  a  point 
some  2,000  feet  from  its  connection 
with  the  main  line  of  the  railway 
company.  In  order  to  furnish  serv- 
ice for  this  lumber  company  the 
branch  was  rehabilitated  and  re- 
paired up  to  the  lumber  company's 
plant,  and  is  now  being  used  to  that 
point  for  the  purpose  of  serving 
said  lumber  company.  The  Trace 
Company  acquired  a  lease  on  a  tract 
of  land  which  had  theretofore  been 
operated  by  one  of  the  companies 
that  had  gone  out  of  business  in 
1908,  and  desired  to  commence 
shipping  coal  from  this  property. 
In  fact,  it  has  been  mining  and 
shipping  some  coal  by  hauling  the 
same  to  the  station  at  Dingess  and 
loading  it  in  cars  at  that  point. 
This  necessitates,  however,  a  haul- 
age of  something  more  than  a  mile 
in  wagons  from  the  mouth  of  the 
mine  to  the  place  of  loading,  and,  of 
course,  makes  it  very  expensive  for 
the  company  to  market  its  product. 
It  appears  that  it  has  a  tipple  at  its 
mine,  and  it  desires  this  track 
rehabilitated  from  the  lumber  com- 
pany's plant  up  to  its  mine,  a  dis- 
tance of  some  2,000  feet,  and  a  sid- 
ing put  in,  so  that  it  might  load  coal 
from  its  tipple ;  or  that  the  siding 
used  by  the  lumber  company  be  ex- 
tended and  it  allowed  to  use  the  old 
main  line  track  of  the  branch  to  haul 
coal  to  the  lumber  company  siding, 
and  there  load  it  into  the  cars;  or 
else  that  it  be  allowed  to  rehabilitate 
the  main  line  of  the  branch  and  load 
the  cars  standing  on  such  main  line 
at  its  mine.  The  railway  company 
declined  to  accede  to  any  of  these  re- 
quests, and  refused  to  allow  the 
Trace  Company  to  provide  any  fa- 
cilities for  the  loading  of  its  coal 
other  than  hauling  it  to  its  station 
at  Dingess  and  loading  it  in  cars  at 
that  point.  The  proposal  of  the 
Trace  Company  is  to  furnish  all  of 
the  material  and  do  all  of  the  work 
at  its  own  expense,  in  such  manner 
as  the  railway  company  desires  that 
it  be  done,  and  the  Commission's, 
order  gave  the  railway '  company 
the  privilege  of  choosing  which  of 
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the  three  facilities  it  would  prefer, 
and  aft^  such  selection  made  by  it 
that  it  allow  the  Trace  Company  to 
provide  the  facility  so  selected,  to 
the  end  that  it  might  load  its  coal 
and  i^p  the  same  without  being 
subjected  to  the  disadvantage  of 
haulinur  it  a  long  distance  from  the 
mouth  of  its  mine  to  the  siding  at 
Dingeas  station. 

The  first  contention  of  the  rail* 
way  company  is  that  the  Trace  Com-* 
pany's  freight  is  not  sufficient  to 
justify  the  expense  of  the  improve- 
ment. A  large  amount  of  the  testi- 
mony is  directed  to  this> proposition.. 
The  railway  company  contends  tiiat 
the  coal  in  the  mine  of  the  Trace 
Company  is  of  such  character  that 
it  wUl  be  impossible  for  the  Trace 
Company  to  niine  it  and  ship  it  at  a 
profit,  and  tliat  it  will  only  be  a 
short  time  until  the  mine  will  have 
to  close  down.  On  the  other  hand, 
ihe  Trace  Company  shows  that  this 
coal  is  about  36  inches  in  thickness, 
and  that  it  has  mined  and  shipped 
two  carloads  thereof  at  a  profit,  af  t^ 
er  being  subjected  to  the  expense  of 
hauling  it  in  wagons  for  a  distance 
of  more  than  a  mile,  tt  says  fur- 
ther that  this  is  not  a  question  that 
need  concern  the  railway  company, 
inasmuch  as  it  proposes  to  bear  all 
of  the  expense  of  the  improvements 
desired,  and  whether  it  can  make  a 
profit  or  not,  or  whether  it  closes 
down  in  a  short  time  or  not,  can  in 
no  wise  affect  the  railway  company, 
for  if  it  continues  to  operate  and 
furnish  the  railway  company  the 
freights,  it  will  receive  its  charges 
for  hauling  the  same,  whether  they 
are  produced  by  the  Trace  Company 
at  a  profit  or  at  a  loss,  and  should 
the  Trace  Company  go  out  of  busi- 
ness the  railway  company  will  be 
left  with  its  facilities,  so  far  as  the 
tracks  are  concerned,  in  better  con-< 
dition  than  they  are  at  present.  The 
railway  company  argues,  and  there 
is  some  testimony  to  the  effect,  that 
the  rails  on  this  branch  would  have 
to  be  taken  up,  and  rails  of  heavier' 
weight  substituted  therefor,  in  or-^ 
der  to  accommodate  its  equipment* 
If  this  were  true,  it  would  still  place 
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no  burden-  upon  the  railway  com- 
pany. But  there  is  a  report  filed  in! 
this  case  by  the  Public  Service  Com- 
mission's inspector,  who  went  upon 
the  ground,  and  in  that  report  it  is 
shown  that  the  rails  which  the  rail- 
way company  is  now  using  in  the 
main  line  of  tiiis  branch,  up  to  the 
Hutchinson  Lumber  Company's 
plant,  are  of  the  same  size  as  the 
rails  between  that  plant  and  the 
mines  of  the  defendant,  so  that  it  is 
a  little  hard  for  us  to  conceive  why 
the  railway  company's  equipment 
would  require  heavier  rails  between 
the  lumber  company's  plant  and  the 
mines  than  it  does  between  its  main 
line  and  the  lumber  company's 
plant.  The  evidence  offered  by  the 
Trace  Company  shows  that  it  has  a 
capacity  now  to  produce  one  car- 
load of  coal  a  day,  and  if  it  is  per- 
mitted to  have  these  facilities  in  a 
very  short  time  it  can  and  will  in- 
crease this  output  to  five  cars  a  day. 
It  also  shows  that  it  can  mine  this 
coal  at  a  reasonable  profit  at  the 
present  price,  and  can  even  make  a 
reasonable  profit  thereon  when  the 
prices  are  much  less  than  they  are 
at  present,  if  it  can  avoid  the  neces- 
sity of  hauling  its  product  to  the 
railway  line  in  wagons.  The  rail- 
way company  argues  that  to  require 
it  to  give  the  facilities  asked  would 
be  a  taking  of  its  property,  and  that 
before  this  can  be  done  it  must  be 
shown  that  there  is  a  necessity 
therefor. 

It  is  quite  true  that  where  a  rail- 
way company  is  required  to  expend 
money  in  furnishing  facilities  to  a 
shipper,  there  must  be  a  showing 
that  there  is  reasonable  necessity 
therefor,  and  that  the  returns  re- 
ceived by  the  railway  company  will 
be  commensurate  with  the  expendi- 
tures it  is  compelled  to  make.  The 
application  of  this  argumeifit  to  the 
case  here  is  a  little  difiicult,  how- 
ever, in  view  of  the  fact  that  the 
railway  company  is  required  to 
make  no  initial  outlay  whatever.  It 
is  true  the  furnishing  of  these  facile 
ities  contemplates  that  cars  will  be 
furnished  for  the  shipment  of  the 
coal,  but  only  such  cars  will  have  to 
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be  furnished  as  freights  are  fur- 
nished for,  and  the  freight  charges 
made  by  the  railway  company  are 
the  compensation  for  the  use  of  its 
cars  for  this  purpose.  Its  freight 
rates  are  so  adjusted  as  to  compen- 
sate it  for  the  work  it  does  in  plac- 
ing cars,  and  in  removing  them  from 
the  place  where  they  are  loaded  to 
the  point  of  destination.  It  is, 
therefore,  quite  clear  that,  how- 
ever many  cars  the  railway  com- 
pany is  required  to  furnish  for  the 
shipment  of  this  coal,  it  is  in  a  posi- 
tion to  demand  and  receive  full 
compensation  for  that  service  at  the 
time  it  is  required  to  perform  it. 
There  is  abundant  evidence  to  jus- 
tify the  finding  of  the  Commission 
that  the  freight  offered  of  an  in- 
trastate character  warrants  fur- 
nishing the  facilities  desired,  and 
we  will  not  override  the  Commis- 
sion's findings  of  fact  where  there 
is  evidence  upon  which  to  base 
them.  There  is,  therefore,  no  merit 
in  the  contention  that  any  of  the 
railway  company's  property  will  be 
taken  for  the  purpose  of  making 
these  facilities  without  just  compen- 
sation therefor. 

It  is  contended  that  the  evidence 
offered  does  not  justify  the  Commis- 
sion's conclusion  that  commerce  of 
an  intrastate  character  is  at  all  in- 
volved. It  is  shown  that  the  inten- 
tion is  to  ship  the  product  of  this 
mine  to  Williamson,  West  Virginia, 
Huntington,  West  Virginia,  and  to 
various  cities  in  Ohio.  The  ship- 
ments to  Williamson,  West  Virginia, 
would  be  for  reshipment  to  other 
points,  and  it  is  contended  that 
there  is  no  real  purpose  to  make 
shipments  to  Huntington,  West 
Virginia,  which  would  be  intra-* 
state  commerce,  because  of  the  fact 
that  natural  gas  is  largely  used  in 
that  city.  We  know  judicially  that 
Huntington  is  a  city  of  considerable 
size,  rivaling  in  manufacturing  and 
commercial  importance  any  city  of 
the  state,  and  we  do  not  think  the 
testimony  is  unreasonable  that  a 
considerable  part  of  the  product  of 
this  mine  would   be  used  for  com- 


mercial   and    manufacturing    pur- 
poses in  that  city.  ^^^^  ^^^ 
There    is    evidence  c^mmimmi^^ 
upon      which     the  •■***■»■  oircct. 

Commission  could  base  this  finding, 
and,  this  being  true,  we  will  not  re- 
view the  same. 

The  railway  company  further  con- 
tends that  the  Congress  of  the  Unit- 
ed States  has  assumed  exclusive  ju- 
risdiction over  the  matter  of  con- 
structing sidings  on  railroads 
engaged  in  interstate  commerce, 
and  that,  it  having  done  so,  neither 
the  state  of  West  Virginia,  nor  any 
agency  created  by  it,  has  any  power 
or  authority  to  compd  or  require 
such  a  railway  company  as  the  peti- 
tioner to  furnish  any  siding  facili- 
ties to  any  shipper  £c>r  any  purpose 
whatsoever.  Its  contention  is  that 
even  though  these  sidings  may  be 
desired  for  intrastate  shipments 
exclusively,  inasmuch  as  the  said 
railroad  is  engaged  in  interstate 
commerce  the  jurisdiction  in  the 
Interstate  Commerce  Commission 
is  exclusive.  If  the  act  of  Congress 
to  regulate  commerce  is  susceptible 
of  any  such  construction,  it  may  be 
doubted  whether  Congress  has 
power  to  accomplish  such  purpose. 
If  the  contention  of  the  railway 
company  is  sustained  that  the  Con- 
gress of  the  United  States  has  pow- 
er to  deprive  the  states  of  any  con- 
trol over  a  carrier  engaged  in  inter- 
state commerce,  then  the  power  of 
the  states  to  in  any  way  interfere 
with  or  control  the  actions  of  the 
railroads  of  this  country  is  gone.  It 
must  be  remembered  that  these  rail- 
roads are  within  the  states,  and  op- 
erate therein  by  virtue  of  authority 
granted  to  them  by  the  states.  They 
are  granted  the  sovereign  right  of 
eminent  domain,  and  in  exchange 
for  this  right  the  states  have  always 
been  conceded  certain  regulatory 
powers  over  the  carrier.  If  it  can 
be  said  that  Congress  has  the  pow- 
er to  appropriate  to  itself  the  exclu- 
sive control  of  such  carriers  as  are 
engaged  in  interstate  commerce, 
then  the  state's  right  of  eminent 
domain  is  taken  away  from  it,  and 
is  enjoyed  by  the  railroads  without 
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any  corresponding  obligation  or 
duty  upon  their  part.  The  exi^ 
gencies  of  trade  and  businesia 
would  oreate  anomalous  8ituation8« 
It  is  not  an  unusual  thhig  for  a  sid- 
ing to  be  desired  by  some  industry 
for  purely  intrastate  shipments,  and 
under  the  contention  of  the  railway 
company  such  a  shipper  would  ba 
entirely  without  a  remedy.  The 
state  Commission  would  have  no 
authority  to  compel  the  railway 
company  to  furnish  facilities,  and 
the  Interstate  Commerce  Commis- 
sion would  have  no  authority,  be- 
cause there  would  be  no  question; 
of  interstate  commerce  involved. 
Congress  never  intended  to  create 
such  a  condition  as  this.  When  § 
1  of  the  act  of  Congress  to  regulate 
commerce,  as  amended  (24  Stat,  at 
L.  379,  chap.  104,  Comp.  Stat.  § 
8563,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
337),  is  read  together,  it  seems 
quite  clear  to  us  that  what  Congress 
intended  to  do  was  to  assume  con- 
trol over  interstate  commerce  and 
every  agency  connected  therewith. 
Nowhere  in  this  act  do  we  find  any- 
thing which  justifies  the  assumption 
that  the  Interstate  Commerce  Com- 
mission alone  has  the  right  te  com- 
pel the  furnishing  of  facilities  for  a 
shipper,  unless  the  shipments  of- 
fered are  of  an  interstate  character. 
TTie  railway  company  relies  upon 
the  holdings  of  the  Supreme  Court 
of  the  United  States  in  construing 
the  Safety  Appliance  Act  (27  Stat. 
at  L.  531,  chap.  196,  Comp.  Stat.  §i 
8605  et  seq.,  8  Fed.  Stat,  Anno.  2( 
ed.  1155), the  Hours  of  Service  Act 
(34  Stet.  at  L.  1415,  chap,   29?9, 

!omp.  Stet.  §8  8677-8680,  8  Fed. 

itet.  Anno.  2d  ed.  p.  1383),  and 
in  Houston,  E.  &  W.  T.  R.  Co.  v. 
United  Stetes  (Shreveport  Rate 
Case)  234  U.  S.  342,  58  L.  ed.  1341, 
34  Sup.  Ct.  Rep.  883,  as  justifying 
ite  contention. 

In  passing  upon  the  applicability 
of  the  Safety  Appliance  Act  to  the 
instrumentalities  used  by  an  inter- 
state railway  company  in  intrastate 
commerce,  the  court  held  in  South- 
em  R.  Co.  V.  United  Stetes,  222  U. 
S.  20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep. 
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2,  8  N.  C.  C.  A.  822,  that  the  clear 
language  of  the  act  included  every 
instrumentelity  used  by  such  a  rail- 
way. The  language  of  that  act  it- 
self includes  all  of  the  cars,  engines, 
and  other  instrumentelities  used  by 
a  railway  engaged  in  interstate 
commerce,  and  the  court  held  that  it 
mattered  not  whether  tiiese  instru- 
mentalities were  being  used  in  in- 
terstete  commerce,  or  exclusively 
in  intrastete  commerce,  they  were 
included  within  the  language  of  the 
act.  The  court  upheld  the  act  as 
constitutional  upon  the  ground  that 
it  was  necessary  to  include  these 
agencies  used  in  intrastete  com- 
merce in  order  that  the  beneficent 
results  sought  might  be  attained. 
If  a  railway  company  was  required 
te  equip  only  such  cars  as  were  used 
in  interstete  commerce  with  safety 
appliances,  and  might  use  cars 
for  intrastate  commerce  not  so 
equipped,  the  danger  to  intrastate 
employees  and  travelers  might  be, 
to  some  extent,  decreased,  but  the 
object  of  the  act  would  not  be  fully 
accomplished,  and  the  constitution- 
ality of  that  act  is  upheld  upon  that 
ground  alone.  Mr.  Justice  Van 
Devanter,  speaking  for  the  court  in 
upholding  the  act  upon  this  ground, 
222  U.  S.  at  page  26,  of  the  opinion 
says :  "We  come,  then,  to  the  ques- 
tion whether  these  acts  are  within 
the  power  of  Congress  under  the 
commerce  clause  of  the  Constitu- 
tion, considering  that  they  are  not 
confined  to  vehicles  used  in  moving 
interstate  traffic,  but  enaJ>race  ve- 
hicles used  in  moving  intrastate 
traffic.  The  answer  to  this  question 
dep^ids  upon  another,  which  is.  Is 
there  a  real  or  substantial  relation 
or  connection  between  what  is  re- 
quired by  these  acte  in  respect  of 
vehicles  used  in  moving  intrastate 
traffic  and  the  object  whidi  the  acts 
obviously  are  designed  «to  attein, 
namely,  the  safety  of  interstete 
commerce  and  of  those  who  are  em- 
ployed in  ite  movement?  Or,  stet- 
ing  it  in  another  way,  Is  there  such 
a  close  or  direct  relation  or  connec- 
tion between  the  two  classes  of 
traffic,  wh^A  moving  over  the  same 
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railroad,  as  to  make  it  certain  that 
the  safety  of  the  interstate  traffic 
and  of  those  who  are  employed  in 
its  movement  will  be  promoted  in  a 
real  or  substantial  sense  by  apply- 
ing the  requirements  of  these  acts 
to  vehicles  used  in  moving  the  traf- 
fic which  is  intrastate,  as  well  as  to 
those  used  in  moving  that  which  is 
interstate?  If  the  answer  to  this 
question,  as  doubly  stated,  be  in  the 
affirmative,  then  the  principal  ques- 
tion must  be  answered  in  the  same 
way.  And  this  is  so,  not  because 
Congress  possesses  any  power  to 
regulate  intrastate  commerce  as 
such,  but  because  its  power  to  regu- 
late interstate  commerce  is  plenary, 
and  competently  may  be  exerted  to 
secure  the  safety  of  the  persons  and 
property  transported  therein  and  of 
those  who  are  employed  in  such 
transportation,  no  matter  what  may 
be  the  source  of  the  dangers  which 
threaten  it.  That  is  to  say,  it  is  no 
objection  to  such  an  exertion  of  this 
power  that  the  dangers  intended  to 
be  avoided  arise,  in  whole  or  in  part, 
out  of  matters  connected  with  in- 
trastate commerce.  Speaking  only 
of  railroads  which  are  highways  of 
both  interstate  and  intrastate  com- 
merce, these  things  are  of  common 
knowledge.  Both  classes  of  traffic 
are  at  times  carried  in  the  same  car, 
and  when  this  is  not  the  case  the 
cars  in  which  they  are  carried  are 
frequently  commingled  in  the  same 
train  and  in  the  switching  and  oth- 
er movements  at  terminals.  Cars 
are  seldom  set  apart  for  exclusive 
use  in  moving  either  class  of  traffic, 
but  generally  are  used  interchange- 
ably in  moving  both ;  and  the  situ- 
ation is  much  the  same  with  train- 
men, switchmen,  and  like  em- 
ployees, for  they  usually,  if  not 
necessarily,  have  to  do  with  both 
classes  of  traffic.  Besides,  the 
several  trains  on  the  same  railroad 
are  not  independent  in  point 
of  movement  and  safety,  but  are 
interdependent,  for  whatever  brings 
delay  or  disaster  to  one,  or  re- 
sults in  disabling  one  of  its  oper- 
atives, is  calculated  to  impede 
the  progress  and  imperil  the  safety 


of  other  trains.  And  so  the  absence 
of  appropriate  safety  appliances 
from  any  part  of  any  train  is  a 
menace  not  only  to  that  train  but  to 
others." 

In  the  case  of  Northern  P.  R.  Co. 
V.  Washington,  222  U.  S-  370,  56  L. 
ed.  237,  32  Sup.  Ct.  Rep.  160,  it  was 
held  that  Congress  had  entered  up- 
on the  field  of  prescribing  hours  of 
service  for  railroad  employees  en- 
gaged in  interstate  commerce,  and 
having  done  so  its  jurisdiction  in 
that  regard  was  exclusive.  It  was 
further  held  that  an  employee  en- 
gaged in  train  service  upon  a  train 
carrying  both  classes  of  commerce 
was  engaged  in  interstate  com- 
merce, and  the  Hours  of  Service  Act 
of  Congress  applied  to  him.  This 
decision  has  no  application  to  this 
case. 

In  Houston,  E.  &  W..T.  R.  Co.  v. 
United  States  (Shreveport  Rate 
Case)  234  U.  S.  342,  58  L.  ed.  1341, 
34  Sup.  Ct.  Rep.  833,  the  court  jus- 
tified the  interference  of  the  Inter- 
state Commerce  Commission  with 
intrastate  rates,  not  upon  the 
ground  that  Congress,  under  the 
commerce  clause  of  the  Constitu- 
tion, had  power  to  prescribe  regula- 
tions for  intrastate  conunerce  as 
such,  but  upon  the  sole  ground  that 
the  regulations  prescribed  by  the 
state  for  handling  intrastate  com- 
merce operated  so  as  to  cast  a  bur- 
den upon  interstate  commerce.  The 
whole  contention  in  that  case  was 
based  upon  an  attempt  of  the  state 
of  Texas  to  build  up  the  trade  of  a 
competing  Texas  city  at  the  expense 
of  the  city  of  Shreveport.  Such 
rates  were  prescribed  for  the  intra- 
state shipments  to  the  Texas  city  as 
made  it  necessary  for  the  railroad 
company  to  require  much  higher 
rates  for  interstate  shipments  than 
it  was  allowed  by  the  order  of  the 
Texas  Commission  to  charge  for  the 
intrastate  shipments,  and  interfer- 
ence with  the  intrastate  rate  was 
based  solely  upon  the  ground  that 
by  prescribing  this  low  rate  for 
intrastate  shipments  an  undue  bur- 
den was  placed  upon  the  interstate 
commerce  •  carrier  by  the  railroad. 


NORFOLK  &  W.  R.  CO.  v. 

(88  W,  Va.  408, 

It  will  thus  be  observed  that  in  these 
instances  the  interference  of  Con- 
gress with  intrastate  commerce  is 
justified,  not  upon  tiie  ground  that 
any  power  is  possessed  by  Congress 
to  regulate  such  commerce,  but 
solely  for  the  reason  that  the  prop- 
er regulation  of  interstate  com- 
merce required  such  incidental  in- 
terference. No  such  -condition  ex- 
ists in  this  case.  The  furnishing  of 
these  facilities  can  in  no  way  affect 
interstate  commerce  or  any  regula- 
tion thereof,  and  the  only  reason 
for  the  assumption  of  the  power  up- 
on the  part  of  Congress  to  regulate 
intrastate  commerce  is  lacking. 

The  contention  here  relied  upon 
by  the  railway  company  was  made 
in  the  case  of  Washington  &  O.  D. 
R.  Co.  V.  Royster  Guano  Co.  122  Va. 
397,  P.U.R.1918C,  189,  94  S.  E.  763, 
and  that  court,  in  upholding  the  or- 
der of  the  Corporation  Commission 
of  Virginia,  requiring  the  carrier  to 
furnish  siding  facilities  for  ship- 
ments in  intrastate  commerce,  held 
that  the  fact  that  interstate  ship- 
ments might  also  be  made  over  the 
same  siding  did  not  deprive  the 
Corporation  Commission  of  its  juris- 
diction to  require  the  facilities  for 
the  intrastate  shipments.  In  the  case 
of  Jacobson  v.  Wisconsin,  M.  &  P.  R. 
Co.  71  Minn.  519,  40  L.R.A.  389,  70 
Am.  St.  Rep.  358,  74  N.  W.  893,  the 
Minnesota  supreme  court  upheld  an 
order  of  the  Public  Service  Commis- 
sion of  that  state  requiring  such  fa- 
cilities to  be  furnished  for  intra- 
state commerce,  notwithstanding 
interstate  shipments  might  incident- 
ally be  involved.  The  court  in  that 
case  also  held  that,  in  determining 
the  question  of  whether  the  freight 
offered  would  give  an  adequate  re- 
turn to  the  carrier  for  the  expendi- 
ture it  was  required  to  make  in 
furnishing  the  facilities,  the  Com- 
mission might  consider  not  only  the 
intrastate  shipments  which  were 
offered,  but  also  the  interstate 
shipments,  and  if  all  of  the  ship- 
ments which  would  be  offered  at 
the  siding,  both  intrastate  and  in- 
terstate, were  sufficient  in  amount 
8  A.L.R.— 11. 
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to  warrant  the  expense,  the  order 
would  be  upheld.  This  conclusion 
would  seem  to  be  justified  upon  the 
ground  of  common  sense,  for  if  the 
state  Commission,  in  determining 
the  question  of  the  sufficiency  of  the 
freight  offered  to  justify  the  ex- 
pense, could  only  consider  the  in- 
trastate shipments  which  might  be 
offered,  it  might  be  found  that  they 
alone  would  be  insufficient  for  the 
purpose;  and  likewise,  in  the  same 
case,  the  Interstate  Commerce  Com- 
mission might  find  that  the  inter- 
state ship^lents  would  be  insufficient 
to  warrant  the  expense,  while,  con- 
solidating both  characters  of  com- 
merce, there  would  be  ample  freight 
to  justify  requiring  the  carrier  to 
furnish  the  facilities.  This  would 
present  a  case  where  a  shipper  had 
ample  commerce  to  justify  giving 
him  the  facilities  he  desired,  but  he 
would  be  unable  to  get  them  because 
he  had  not  sufficient  of  either  class 
of  such  commerce. 

The  decision  of  the  Minnesota 
supreme  court  above  referred  to 
was  affirmed  by  the  Supreme  Court 
of  the  United  States  in  the  case  of 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115.  In  the  case  of 
Chicago,  R.  I.  &  P.  R.  Co.  v.  State, 
53  Okla.  712,  L.R.A.1916F,  1281, 
157  Pac.  1039,  the  same  question 
was  before  the  Oklahoma  supreme 
court,  and  that  court  overruled  the 
contention  made  by  the  railway 
company  that,  it  being  an  interstate 
highway.  Congress  had  exclusive 
jurisdiction  over  the  matter  of  pro- 
viding switch  connections.  We  are 
of  opinion  that,  where  a  shipper  has 
commerce  of  an  intrastate  character 
to  offer  to  a  carrier,  warranting  the 
construction  for  him  of  switch  con- 
nections, the  Public 
Service  Commis-  S""?!*'**^ 
sion  has  jurisdic-  commiMHion— 
tion  to  compel  the  iwi^lVtl 
carrier  to  grant 
such  switch  connections,  notwith- 
standing the  siding,  a'fter  it  is  con- 
structed, may  also  be  used  for  the 
purpose  of  making  interstate  ship- 
ments.   No  doubt,  under  the  act  of 


I 
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Congress,  the  Interstate  Commerce 
Commission  would  have  jurisdiction 
to  compel  the  granting  of  such  facil- 
ities because  of  the  interstate 
commerce  offered,  but  this  fact  does 
not  deprive  the  state  of  its  right  to 
see  that  shippers  with  freight  of  an 
intrastate  ctmracter  are  given  the 
facilities  to  which  they  are  entitled. 
The  argument  is  further  made  by 
the  railway  company  that  at  this 
time  its  energies  are  fully  required 
to  meet  the  extraordinary  demands 
made  upon  it  because  of  the  present 
state  of  war;  that  all  of  its  re- 
sources in  the  way  of  steel  rails, 
ties,  and  switches  are  needed  for 
this  purpose ;  and  that  it  should  not 
be  required  to  furnish  facilities  to 
any  shipper  other  than  those  al- 
ready having  such  facilities,  for  the 
reason  that  to  do  so  might  require 
of  it  additional  equipment,  or  addi- 
tional work  for  its  trains  or  crews, 
without  producing  any  additional 
freight.  As  before  stated,  the 
granting  of  the  facilities  asked  for 
here  does  not  make  any  requisition 
upon  the  material  resources  of  the 
railway  company.     It  does  not  re- 


quire the  expenditure  of  1  cent  by 
it,  and  it  does  not  show  how  the 
granting  of  the  facilities  asked  for 
this  shipper  would  increase  its  work 
so  as  to  embarrass  it  in  complying 
with  its  public  duly.  In  the  ab- 
sence of  such  a  showing  we  would 

not  be  justified  in  

saymg  that  this  ST'tirSuir*^ 
shipper  should  not  JT'wair'^'*** 
be  granted  the  facil- 
ities enjoyed  by  other  shippers  of 
coal.  If  it  should  turn  out,  in  the 
operation  of  this  switch  connection 
for  the  business  of  the  Trace  Com- 
pany, that  an  undue  burden  is  im- 
posed upon  the  railway  company, 
and  that  its  operations  are  crippl^, 
and  it  is  hindered  and  delayed  in 
performing  its  paramount  duty  to 
the  government,  upon  representa- 
tion of  such  condition  to  the  Direct- 
or General  of  Railroads,  he  has 
ample  power  to  give  the  railway 
company  relief,  and  we  do  not  doubt 
that,  upon  a  showing  of  that  char- 
acter being  made,  such  relief  will  be 
promptly  afforded. 

We  find  no  reason  for  disturbing 
the  order  of  the  Public  Service  Com- 
mission made  in  this  case. 


ANNOTATION. 

Service  of  govemineiit  as  excuse  for  faflure  of  carrier  to  disdMurge  duty  to 

individual. 


A  carrier  has  been  held  not  liable  to 
an  individual  who  offered  goods  for 
shipment,  for  refusing  to  receive  the 
same,  where  its  lines  were  under  the 
military  control  of  the  Federal  gov- 
ernment, and  were  being  operated  un- 
der control  of  Federal  officers,  so  that 
the  carrier  was  not  in  the  free  and 
unrestrained  exercise  of  its  franchise. 
Illinois  C.  R.  Co.  v.  Ashmead  (1871) 
68  111.  487;  Illinois  C.  R.  Co.  v.  Horn- 
berger  (1875)  77  111.  457;  Phelps  v. 
Illinois  C.  R.  Go.  (1880)  94  111.  548. 
But  where  the  carrier  accepted  grain 
offered  it  for  shipment,  without  limit- 
ing its  liability  against  acts  of  the 
military  authorities,  it  has  been  held 
that  the  carrier  is  liable  for  unreason- 
able delay  in  delivering  it  at  its  desti- 
nation, although  the  terminal  facili- 


ties at  the  destination  were  congested 
because  of  government  service.  Illi- 
nois C.  R.  Go.  V.  McGlellan  (1870)  54 
111.  58,  5  Am.  Rep.  88;  Illinois  G.  R. 
Co.  V.  Cobb  (1872)  64  111.  128.  In  the 
McGlellan  Case,  the  military  authori- 
ties had  given  permission  to  transport 
the  grain  in  question. 

The  court,  in  St.  Louis-San  Fran- 
cisco R.  Ck).  V.  State  (1918)  —  Okla. 
— ,  P.U.R,1918G,  596,  170  Pac.  1146, 
suspended  the  order  of  a  Corporation 
Commission,  requiring  the  erection  of 
a  new  depot  by  a  railroad  company 
after  the  Federal  government  had 
taken  charge  and  control  of  the  rail- 
road and  was  engaged  in  the  manage- 
ment and  operation  thereof,  saying 
that  it  knew  judicially,  as  everyone 
knew,  that  it  would  require  the  ut* 
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most  conservation  of  the  resources  and 
energies  of  this  country  and  would  re- 
quire yast  stores  and  supplies  of  ma- 
terials, such  as  would  be  required  to 
comply  with  the  order  appealed  from» 
to  carry  on  the  prosecution  of  the  war 
to  a  successful  determination,  and  that 
the  revenues  of  the  railroads,  their 
rolling  stock,  and  the  services  of  their 
employees  would  be  taxed  to  the  ut- 
most in  the  speedy  and  efiicient  trans- 
portation of  troops,  munitions,  and 
other  supplies,  and  matters  of  this 
kind  must  and  would  have  precedence 
over  matters  of  private  convenience 
and  local  ambitions,  which  should  not 
be  permitted  to  interfere  with  the  suc- 


cessful accomplishment  of  its  aims  by 
the  United  States  government. 

In  Lysacht  v.  Lehigh  Valley  R.  Co. 
(1918)  254  Fed.  351,  a  carrier  was 
held  not  relieved  of  liability  for  in- 
jury to  goods  from  the  explosion  of 
munitions  of  war  in  the  course  of 
transportation  in  interstate  and  for- 
eign commerce,  for  use  in  the  war. 

For  Federal  control  of  public  utili- 
ties, see  note  in  4  A.L.R.  1680. 

Generally,  as  to  the  right  of  parties 
to  contract,  the  performance  of  which 
is  interfered  with  or  prevented  by  war 
conditions  or  acts  of  government  in 
prosecution  of  war,  see  note  in  8 
AX.R.  21.  W.  A,  E. 


CHICAGO,  ROCK  ISLAND,  &  PACIFIC  RAILWAY  COMPANY,  Plflf. 

in  Err., 

W.  T.  FORRESTER,  Admr.,  etc.,  of  Mrs.  Jane  Pitchford,  Deceased. 

Oklahoma  Supreme  Court  ^November  19,  1919* 

(—  Okla.  — ,  177  Pac  593.) 

.Executor  and  administrator  —  effect  of  removal  —  revocation  of  letters. 

1.  The  removal  of  an  administrator  of  an  estate  appointed  by  the  pro- 
bate court  of  Arkansas,  after  his  appointment,  does  not  ipso  facto  vacate 
or  revoke  his  letters  of  administration,  and  an  answer  which  alleges  such 
removal  from  said  state  after  said  appointment,  but  fails  to  allege  that 
an  order  has  been  made  by  the  court  appointing  him,  vacating  and  revok- 
ing said  letters,  is  insufficient  to  make  an  issue  on  the  capacity  of  said 
administrator  to  maintain  an  action  in  the  courts  of  this  state  as  such 
administrator. 

[See  note  on  this  question  beginning  on  page  176.] 

Judgment  —  appointing  administra-     Appeal  —  incompetent  evidence  —  ab- 
tor  —  collateral  attack.  sence  of  prejudice. 

2.  An  answer  which  challenges  the         3.  Before  this  court  is  warranted  in 


action  of  the  probate  court  of  Arkan- 
sas in  making  an  order  appointing  an 
administrator  of  the  estate  of  a  de- 
cedent, who  was  a  resident  of  that 
state,  on  the  ground  that  said  dece- 
dent did  not  have  or  possess  any  per- 
sonal or  real  property  at  the  time  of 
his  or  her  death,  is  a  collateral  attack 
on  a  judgment  of  another  court,  and 
it  is  not  error  to  sustain  a  demurrer 
thereto. 
[See  11  R.  C.  L.  86.] 

Headnotes  1-5,  by  Davis,  G. 


reversing  a  judgment  for  error  in  ad- 
mitting incompetent  evidence  or  testi- 
mony, it  must  appear  from  the  whole 
record  that  on  account  of  the  admis- 
sion of  such  evidence  or  testimony 
there  has  probably  been  a  miscarriage 
of  justice  or  a  violation  of  a  constitu- 
tional or  statutory  right. 
[See  2  R.  C.  L.  247.] 

Trial  —  instructions. 

4.  Instruction  complained  of  in  the 
instant  case  examined,   and   held  to 
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fairly  state  the  law  applicable  to  the 
evidence  and  facts  on  which  a  recov- 
eiy  was  sought. 

Appeal  —  judgment  fixing  lien  —  va- 
cation. 

5.  When  a  court  renders  a  money 
judgment  and  attempts  to  fix  a  lien 
on  the  property  of  defendant  to  secure 
the  payment  thereof,  that  part  of  the 
judgment  which  attempts  to  fix  said 
lien,  although  erroneous,  does  not  re- 
quire a  reversal  of  the  cause,  but  that 
part  of  the  judgment  which  attempts 
to  fix  an  unauthorized  lien  may  be 
vacated,  and  the  cause  affirmed. 

On  Rehearing. 

—  order  of  revivor  —  necessity  of  mo- 
tion for  new  trial. 

6.  Refusal  of  the  court  before  trial 
to  vacate  an  order  reviving  a  case  in 
the  name  of  the  personal  representa- 
tive of  plaintiff  need  not  be  presented 
to  the  court  in  a  motion  for  new  trial 
to  secure  a  review  on  appeal. 


Abatement  —  setting  aside  order  ot 
revivor  —  effect. 

7.  An  order  setting  aside  an  order 
to  revive  an  action  in  the  name  of  the 
personal  representative  of  plaintiff  be- 
cause of  irregularities  in  procuring  it 
is  not  a  final  determination  of  the 
right  to  revive  which  will  prevent  fur- 
ther action  on  the  motion. 

Appeal  —  necessity  of  motion  for  new 
trial. 

8.  A  motion  for  new  trial  of  a  mo- 
tion to  set  aside  a  revivor  of  an  action 
is  not  necessary  to  present  to  the  ap- 
pellate court  an  order  granting  the 
motion  to  set  aside. 

—  failure  to  perfect  —  effect. 

9.  Failure  to  perfect  an  appeal 
from  an  order  denying  a  new  trial  of 
a  motion  to  set  aside  a  revivor  which 
has  been  granted  does  not  abandon  the 
motion  to  revive  so  as  to  prevent  sub- 
sequent action  upon  it  by  the  court. 


Error  to  the  District  Court  for  LeFlore  County  (Brown,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  negli- 
gence.   Modified  and  affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  W.  H.  Moore,  C.  O.  Blake,  Hicks  v.   Davis,  32   Okla.   195,   120 

R  J.  Roberts,  J.  E.  DuMars,  and  T.  T.     Pac.  260;  Fogel  v.  San  Francisco  &  S. 


Vamer,  for  plaintiff  in  error: 

The  trial  court  was  without  juris- 
diction to  try  the  case  or  render  judg- 
ment therein,  for  the  reason  that  the 
original  plaintiff,  Mrs.  Jane  Pitch- 
ford,  having  died,  the  cause  had  not 
been  properly  revived. 

McAdams  v.  Latham,  21  Okla.  611, 
96  Pac.  584. 

No  sufficient  notice  was  given  the 
defendant  of  the  application  to  revive. 

29  Cyc.  1118;  Burden  v.  Stein,  25 
Ala.  455;  People  v.  Frost,  32  111.  App. 
242 ;  Com.  v.  Fisher,  1  Penr.  &  W.  462. 

The  action  of  the  court  in  sustaining 
plaintiff's  demurrer  to  defendant's  an- 
swer was  prejudicial  error. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Lam- 
bert, 32  Okla.  665,  123  Pac.  428;  Cole 
V.  District  Bd.  32  Okla.  692,  123  Pac. 
426,  Ann.  Cas.  1914A,  459;  Keagy  v. 
Wellington  Nat.  Bank,  12  Okla.  33,  69 
Pac.  811 ;  8  Enc.  PI.  &  Pr.  206;  Dough- 
ty V.  Funk,  24  Okla.  312,  103  Pac.  634; 
Warner  v.  Warner,  11  Kan.  121. 

The  court  erred  in  admitting  incom- 
petent, irrelevant,  and  immaterial  evi- 
dence over  the  objection  of  defend- 
ant. 


M.  R.  Co.  5  Cal.  Unrep.  194,  42  Pac. 
565;  Redfield  v.  Oakland  Consol. 
Street  R.  Co.  112  Cal.  220,  43  Pac. 
1117;  Chicago,  R.  L  &  P.  R.  Co.  v. 
Clonch,  2  Kan.  App.  728,  43  Pac. 
1140;  Sappeniield  v.  Main  Street  & 
Agri.  Park  R.  Co.  91  Cal.  48,  27  Pac. 
590,  13  Am.  Neg.  Cas.  387;  Insley  v. 
Shire,  54  Kan.  793,  45  Am.  St.  Rep. 
308,  39  Pac.  713;  Parker  v.  Georgia 
P.  R.  Co.  83  Ga.  539,  10  S.  E.  233;  Til- 
lett  V.  Norfolk  &  W.  R.  Co.  118  N.  C. 
1031,  24  S.  E.  Ill,  6  Am.  Neg.  Cas.  128; 
Duer  V.  Allen,  96  Iowa,  36,  64  N.  W. 
682 ;  Mantel  v.  Chicago,  M.  &  St.  P.  R. 
Co.  33  Minn.  62,  21  N.  W.  853;  St. 
Louis  &  S.  F.  R.  Co.  v.  Lee,  37  Okla. 
545,  46  L.R.A.(N.S.)  357,  132  Pac. 
1072;  St.  Louis  &  S.  F.  R.  Co.  v. 
Dobyns,  57  Okla.  643,  157  Pac.  735; 
St.  Louis  &  S.  F.  R.  Co.  v.  Fick,  47 
Okla.  530,  149  Pac.  1126. 

The  instructions  dealing  with  the 
duties  of  a  carrier  to  a  passenger 
placed  upon  the  defendant  a  higher  de- 
gree of  care  than  the  law  imposed. 

St.  Louis  &  S.  F.  R.  Co.  v.  Fick,  su- 
pra ;  St.  Louis  &  S.  F.  R.  Co.  v.  Dobyns, 
57  Okla.  643,  157  Pac.  735. 


CHICAGO,  R.  L  &  P. 

Mr.  Jo  Jiriinson  for  defendant  in 
error. 

Davis,  C,  filed  the  following  opin- 
ion: 

This  action  was  begun  in  the  dis- 
trict court  of  Le  Flore  county,  Okla- 
homa, by  Mrs.  Jane  Pitchford, 
against  the  Chicago,  Rock  Island,  & 
Pacific  Railway  Company,  to  recover 
a  judgment  for  personal  injuries  al- 
leged to  have  been  received  by  plain- 
tiff while  a  passenger  on  one  of  the 
trains  of  defendant.  The  parties 
will  be  referred  to  as  they  appeared 
in  the  trial  court;  that  is,  plaintiff 
in  error  as  defendant,  and  defendant 
in  error  as  plaintiff. 

The  plaintiff  took  passage  on  one 
of  defendant's  trains  at  Hartford, 
Arkansas,  on  the  5th  day  of  Novem- 
ber, 1909,  for  Howe,  Oklahoma. 
When  said  train  arrived  at  Howe, 
(Wahoma,  plaintiff  was  injured  in 
alighting  from  said  train.  This  ac- 
tion was  begun  to  recover  for  the 
injuries  thus  sustained.  A  judg- 
ment was  obtained  by  plaintiff 
against  defendant,  and  an  appeal 
prosecuted  to  this  court.  The  judg- 
ment was  reversed  by  this  court  in 
an  opinion  written  by  Mr.  Commis- 
sioner Sharp,  now  Chief  Justice  of 
the  supreme  court,  and  the  cause  re- 
manded for  a  new  trial.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Pitchford,  44  Okla. 
197,  143  Pac.  1146.  Before  the 
cause  was  again  called  for  trial, 
plaintiff  died,  and  the  cause  was  re- 
vived in  the  name  of  W.  T.  Forrester, 
as  administrator  of  the  estate  of 
Mrs.  Jane  Pitchford,  deceased.  At 
the  trial  of  the  cause  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $5,000.  Judgment  was 
duly  entered  in  favor  of  plaintiff  for 
said  sum,  and  an  appeal  is  prosecut- 
ed to  this  court  to  have  the  proceed- 
ings reviewed. 

The  first  specification  of  error 
urged  by  defendant  for  a  reversal  of 
this  cause  is  as  follows:  "The  trial 
court  was  without  jurisdiction  to 
try  the  case  or  render,  judgment 
therein  for  the  reason  that,  the  orig- 
inal plaintiff,  Mrs.  Jane  Pitchford, 
having  died,  the  cause  had  not  been 
properly  revived.'' 
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A  large  part  of  the  brief  filed  by 
the  defendant  in  this  court  is  de- 
voted to  a  discussion  of  the  action 
of  the  trial  court  in  entering  an  or- 
der of  revivor  in  the  name  of  the 
administrator  of  the  estate  of  de- 
ceased. An  examination  of  the  rec- 
ord discloses  that  there  was  not  in- 
cluded in  the  motion  for  a  new  trial 
any  complaint  of  the  action  of  the 
court  in  reviving  this  action  in  the 
name  of  the  administrator  of  the 
estate  of  deceased.  The  order  of  re- 
vivor was  entered  on  the  11th  day 
of  August,  1916,  at  Stigler,  Okla- 
homa. On  the  17th  day  of  Novem- 
ber, 1916,  a  special  appearance  mo- 
tion filed  by  defendant  for  the  pur- 
pose of  having  set  aside  the  order  of 
revivor  made  on  the  11th  day  of  Au- 
gust, 1916,  was  heard  and  overruled. 
This  action  was  not  tried  until  the 
23d  day  of  November,  1916.  In  or- 
der to  have  review  of  the  action  of 
the  court  in  overruling  the  special 
motion  of  defendant  filed  for  the 
purpose  of  having  vacated  the  order 
of  revivor  made  on  the  11th  day  of 
August,  1916,  it  was  necessary  to 
have  incorporated  this  alleged  error 
in  the  motion  for  a  new  trial,  and  a 
failure  to  present  this  question  in 
a  motion  for  a  new  trial  precludes 
this  court  from  a  consideration  of 
this  question  on  appeal.  Elsea 
Bros.  V.  Killian,  88  Okla.  174,  132 
Pac.  686;  Ahren-Ott  Mfg.  Co.  v. 
Condon,  23  Okla.  365,  100  Pac.  556 ; 
Stark  Bros.  v.  Glaser,  19  Okla.  602, 
91  Pac.  1040. 

The  second  assignment  of  error  is 
that  the  court  erred  in  sustaining 
plaintiff's  demurrer  to  section  3  of 
defendant's  amended  answer. 

That  part  of  the  amended  answer 
to  which  a  demurrer  was  sustained 
is  as  follows:  "Defendant  further 
alleges  that  if  the  plaintiff  was  ap- 
pointed administrator  of  the  estate 
of  Mrs.  Jane  Pitchford,  deceased,  as 
alleged  in  his  amended  petition,  this 
defendant  is  informed  and  believes 
and  alleges  the  fact  to  be  that  Mrs. 
Jane  Pitchford,  deceased,  at  the  time 
of  her  death,  was  not  the  owner  of 
any  personal  or  real  property  sub- 
ject to  administration,  that  said  ap- 
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pointment  was  made  for  the  sole 
purpose  of  enabling^  plaintiff  to 
maintain  this  suit,  and  that  under 
the  laws  of  the  state  of  Arkansas, 
said  court  was  without  authority  to 
make  said  appointment ;  and  defend- 
ant further  alleges  that  since  the  ap- 
pointment of  plaintiff  as  such  ad- 
ministrator and  prior  to  the  order  of 
revivor  herein  he  had  moved  from 
the  state  of  Arkansas,  and  is  now 
a  resident  of  the  state  of  Oklahoma, 
and  a  nonresident  of  the  state  of 
Arkansas,  and  under  the  laws  of  the 
state  of  Arkansas  said  plaintiff  at 
the  time  of  said  removal  forfeited 
the  letters  of  administration  and  the 
power  to  act  thereunder  theretofore 
granted." 

It  will  be  seen  from  the  foregoing 
answer  that  the  jurisdiction  of  the 
probate  court  to  appoint  an  adminis- 
trator of  the  estate  of  Mrs.  Jane 
Pitchford,  deceased,  is  not  called  in 
question.  It  is  attempted  to  call  in 
question  the  matters  adjudicated  by 
the  probate  court  of  Arkansas  when 
said  appointment  was  made.  If  the 
probate  court  of  Arkansas  had  juris- 
diction to  make  the  appointment, 
then  it  had  the  jurisdiction  to  deter- 
mine whether  or  not  the  conditions 
existed  that  warranted  the  making 
of  said  appointment,  and  its  conclu- 
sion and  judgment  on  such  matters 
were  final  unless  appealed  from,  and 
could  not  be  retried  in  the  instant 
case.  The  death  of  Mrs.  Pitchford, 
the  existence  of  property  subject  to 
administration,  and  all  other  mat- 
ters that  were  necessary  to  be  deter- 
mined in  order  to  make  said  appoint- 
ment, were  concluded  by  the  order 
making  the  appointment,  and  the 
attempt  to  call  them  in  question  in 
this  action  constitutes  a  collateral 

attack  upon  the 
iSSSiStt  judgment     of     the 

?onif terir***"^  probate  court  of  Ar- 
attaciTT'^  kansas.    There  was 

no  error  in  sustain- 
ing a  demurrer  to  such  part  of  the 
answer  as  attempted  to  bring  these 
matters  again  in  question.  Evi- 
dence thereon  could  not  have  been 
admitted  to  establish  the  allegations 
of  the  answer,  and  the  trial  court 


rightfully  eliminated  them  from  the 
case.  A  collateral  attack  could  not 
be  made  on  the  action  of  the  probate 
court  of  Arkansas  in  this  matter 
either  by  the  laws  of  Arkansas  or 
Oklahoma.  Apel  v.  Kelsey,  62  Ark. 
341,  20  Am.  St.  Rep.  183,  12  S.  W. 
703 ;  Ark.  Const,  art.  7,  §  34 ;  Daugh- 
erty  v.  Feland,  —  Okla.  — ,  157  Pac. 
1144;  Blackwell  v.  McCaU,  54  Okla. 
96,  153  Pac.  815. 

That  part  of  the  answer  which  al- 
leged that  the  administrator  had 
since  his  appointment  moved  from 
the  state  of  Arkansas  to  the  state  of 
Oklahoma,  and  thereby  forfeited  his 
letters  of  administration,  did  not 
state  a  defense,  and  there  was  no 
error  in  the  action  of  the  trial  court 
in  sustaining  a  demurrer  thereto. 
The  removal  from  the  state  did  not 
eo  instanti  vacate 
the  letters.  It  was  ^ZVutrZi'JL 
necessary  that  an  ^i^SS^^i— 
order  be  entered  by  reToeatiw  at 
the  probate  court  of  '•'"'''"• 
Arkansas  upon  a  proper  motion  be- 
ing filed  to  revoke  said  letters.  The 
removal  from  said  state  furnished  a 
ground  sufficient  to  warrant  the  pro- 
bate court  in  making  an  order  revok- 
ing and  vacating  said  letters,  but 
the  removal  alone  did  not  operate 
ipso  facto  to  vacate  and  revoke  said 
letters.  The  allegation  was  fatally 
defective  in  that  it  failed  to  allege 
that  a  motion  had  been  filed  in  the 
probate  court  of  Arkansas  to  revoke 
said  letters  of  administration  and  an 
order  entered  sustaining  said  mo- 
tion. McCreary  v.  Taylor,  38  Ark. 
393;  Warren  &  0.  Valley  R.  Co.  v. 
Waldrop,  93  Ark.  127,  123  Pac.  792. 

The  next  error  urged  for  a  revers- 
al is  that  the  court  erred  in  admit- 
ting incompetent,  irrelevant,  and 
immaterial  testimony  offered  on  the 
part  of  plaintiff. 

The  particular  testimony  against 
which  this  objection  is  urged  is  the 
testimony  of  Dr.  J.  R.  Wayne  and 
D.  E.  McDonald. 

Dr.  Wayne  was  called  as  an  ex- 
pert to  testify  as  to  the  probable  ef- 
fects that  the  injuries  sAleged  to 
have  been  sustained  by  Mrs.  Pitch- 
ford would  have  on  a  woman  such  as 
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Mrs.  Pitchford  was.  While  the 
questions  and  answers  are  pureljr 
academical,  yet  it  cannot  be  said 
that  any  of  Uiem  are  prejudicial. 
Drs.  Davenport  and  Routh  both  ap- 
peared as  witnesses  and  testified  for 
plaintiff.  They  were  the  physicians 
who  treated  Mrs.  Pitchford,  and  the 
jury  was  well  advised  as  to  the  ex- 
act nature  and  extent  of  the  inju- 
ries, and  we  are  not  inclined  to  think 
that  the  testimony  of  Dr.  Wsyae 
materially  added  to  or  detracted 
from  the  testimony  given  by  the 
attending  physician. 

The  witness  D.  E.  McDonald  was 
called  as  an  expert  railroad  man  for 
the  purpose  of  proving  the  duty  that 
a  common  carrier  owes  to  passen- 
gers. This  testimony  is  subject  to 
all  the  criticism  urged  against  it.  It 
was  not  admissible,  and  should  have 
been  excluded,  but  from  a  reading  of 
the  entire  record  we  cannot  conclude 
this  testimony  could  have  influenced 
the  jury  in  reaching  a  verdict.  The 
witness  was  not  present  and  knew 
nothing  of  the  facts.  There  were  a 
number  of  eyewitnesses  who  ap- 
peared  and  testified.  The  testimony 
of  McDonald  proves  nothing,  and  in 
view  of  the  fact  that  there  is  ample 
evidence  and  testimony  to  support 
the  verdict  and  judgment,  we  are 
not  at  liberty  to  reverse  this  cause 
merely  for  the  reason  that  a  witness 
who  knew  nothing  of  the  material 
facts  in  the  case  appeared  and  gave 
lus  opinion  upon  a  matter  concerning 
which  the  jury  was  the  sole  and  ex- 
clusive judge.  Before  we  would  be 
warranted  in  reversing  this  cause, 

it  must  appear  from 

imJ^^tnt  ^^^  entire  record 
«Ti«enee-  that  on  accouut  of 

mSliSTe^^  the     admission     of 

such  evidence  there 
has  probably  been  a  miscarriage  of 
justice.  This  we  cannot  do,  nor  is 
any  such  contention  urged  by  coun- 
sel for  defendant.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Austin,  —  Okla.  — , 
L.RJ1.1917D,  666,  163  Pac.  517. 

The  next  error  assigned  is  that 
the  court  erred  in  giving  instruc- 
tions Nos.  3,  4,  and  5  in  his  general 
charge  to  the  jury. 
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The  instructions  complained  of 
are  as  follows : 

"(3)  A  carrier  of  persons  for  re- 
ward must  use  the  utmost  care  and 
diligence  for  their  safe  carriage, 
must  provide  eversrthihg  necessary 
for  that  purpose,  and  must  exercise 
to  that  end  a  reasonable  degree  of 
skill.  Therefore,  under  the  law,  if 
you  fmd  that  Mrs.  Pitchford,  in 
alighting  from  the  defendant's  pas- 
senger train  with  ordinary  care  sus- 
tained all  or  any  of  the  injuries 
mentioned  in  the  petition  by  reason 
of  the  smallest  or  sliglitest  negli- 
gence of  the  defendant 'in  all  or  any 
of  the  acts  alleged  as  negligence, 
your  verdict  should  be  for  the  plain- 
tiff. 

''(4)  As  a  public  carrier  of  pas- 
sengers the  defendant  was  not  an 
insurer  of  the  safety  of  Mrs.  Pitch- 
ford while  a  passenger  against  all 
hazards  and  possibilities  of  injury, 
but  the  law  holds  the  defendant,  as 
such  public  carrier,  to  have  been  the 
insurer  of  her  absolute  safety  from 
all  or  any  of  the  injuries,  if  any  men- 
tioned in  the  petition,  caused  by  the 
smallest  or  slightest  negligence,  if 
any,  in  all  or  any  of  the  acts  charged 
as  nefi^igence  in  the  petition,  unless 
you  should  find  that  Mrs.  Pitchford 
was  guilty  of  contributory  negli- 
gence as  hereinafter  defined  and  ex- 
plained/' 

"(5)  If  you  find  that  Mrs.  Pitch- 
ford, in  alighting  from  the  defend- 
ant's train  with  ordinary  care,  sus- 
tained all  or  any  of  the  injuries  men- 
tioned in  the  petition,  this  makes  a 
prima  facie  case  of  negligence 
against  the  defendant,  and  the  law 
raises  the  presumption  that  the 
plaintiff  is  entitled  to  recover.  This 
presumption  would  not  be  conclu- 
sive, but  would  shift  the  burden  of 
proof  from  the  plaintiff  to  defendant 
to  show  by  a  preponderance  of  the 
evidence  that  the  defendant  was  not 
guilty  of  the  smallest  or  slightest 
negligence  in  any  of  the  acts 
charged  as  negligence  in  plaintiff's 
petition;  and  if  defendant  should 
fail  to  meet  this  requirement  of  the 
law,  your  verdict  should  be  for  the 
plaintiff.' 


f9 
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It  is  urged  that  the  foregoing  in- 
structions place  a  higher  degree  of 
care  on  the  defendant  than  the  law 
imposed.  The  case  of  St.  Louis  & 
S.  F.  R.  Co.  V.  Fick,  47  Okla.  580, 149 
Pac.  1126,  is  cited  as  authority  for 
this  contention.  An  examination  of 
the  rule  announced  in  the  Fick  Case 
discloses  that  the  doctrine  an- 
nounced therein  has  no  application 
tof  the  facts  in  this  case.  The  rule 
in  the  Fick  Case  has  application  to 
the  degree  of  care  required  in  keep- 
ing the  platform  and  premises  in  a 
suitable  and  safe  condition. 

The  particular  act  of  negligence 
urged  in  the  instant  case  is  that, 
while  Mrs.  Pitchford  was  standing 
on  the  car  steps  and  in  the  act  of 
alighting,  a  brakeman  of  said  train, 
who  was  standing  directly  in  front 
of  Mrs.  Pitchford,  and  who  was  as- 
sisting her  in  alighting,  directed  the 
train  to  start,  and  when  said  train 
started  the  brakeman  caught  hold  of 
the  hand  of  Mrs.  Pitchford  and 
jerked  her  from  the  steps  of  the 
passenger  car.  In  the  former  opin- 
ion in  this  case  this  was  held  to  be 
negligence  per  se.  The  sudden  start- 
ing of  the  train  while  Mrs.  Pitchford 
was  alighting,  and  jerking  her  off 
the  steps,  are  the  particular  acts  of 
negligence  on  which  this  cause  was 
tried.  Hence  the  rule  announced  in 
the  Fick  Case>  supra,  has  no  applica- 
tion here. 

We  are  inclined  to  the  view  that 
the  facts  in  this  case  bring  it  within 
the  rule  announced  in  the  case  of 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Dizney, 
—  Okla.  — ,  160  Pac.  880  and  the 
case  of  St.  Louis  &  S.  F.  R.  Co.  v. 
Nichols,  39  Okla.  522,  136  Pac.  159. 
The  negligence  which  the  jury 
found  to  be  the  proximate  cause  of 
the  injuries  was  not  a  defect  in  the 
premises  or  failure  to  exercise  ordi* 
nary  care  in  furnishing  a  means  of 
egress  and  ingress,  but  negligence 

in  the  operating  of 
the  train  on  which 
Mrs.  Pitchford  was 
a  passenger.  We  are  therefore  of 
the  opinion  that  the  foregoing  in- 
structions are  not  subject  to  the 
criticism  offered. 


Trinl— 

I  natructlons. 


The  last  assignment  of  error  is 
that  the  judgment  rendered  by  the 
court  is  erroneous  for  the  reason 
that  it  attempted  to  fix  a  lien  on  the 
property  of  defendant  for  the  pay- 
ment of  the  judgment. 

It  was  ordered  and  adjudged  by 
the  court  that  plaintiff  should  have 
a  lien  upon  the  said  railroad,  its 
roadbed,  buildings,  equipment,  in- 
come, franchise,  right  of  way,  and 
all  other  appurtenances  of  said  rail- 
road, superior  and  paramount, 
whether  prior  in  time  or  not,  to  that 
of  all  persons  interested  in  said 
railroad,  as  managers,  lessees, 
mortgagees,  trustees,  and  benefi- 
ciaries under  trust  or  otherwise  and 
it  further  provided  that,  if  said 
judgment  was  not  paid  in  thirty 
days,  one  James  Baab  should  be  ap- 
pointed special  commissioner  to 
take  charge  of  and  sell  so  much  of 
the  property  of  said  defendant  as 
might  be  necessary  to  pay  said 
judgment. 

We  are  inclined  to  think  that 
the  trial  court  possibly  exceeded 
somewhat  its  jurisdiction  in  mak- 
ing  the  foregoing  order.  So  much 
of  the  judgment  as  attempted  to  fix 
a  lien  in  excess  of  that  provided  by 
the  laws  of  Oklahoma  should  be  set 
aside  and  vacated.  App«»i-. 

But    this     does    not    Ja^nrnieBt  flxlac 

require    a    reversal  "*"  v«««.tioii. 
of  this  cause.    1  Freeman,  Judgm. 
§120;  Koepke  v.  Dyer,  80  Mich. 
311,  45  N.  W.  143;  23  Cyc.  697. 

We  therefore  recommend  that 
said  judgment  be  affirmed,  and  that 
the  cause  be  remanded  to  the  Dis- 
trict Court  of  Le  Flore  county, 
Oklahoma,  with  directions  to  mod- 
ify said  judgment  in  so  far  as  it 
attempts  to  fix  any  lien  *  inconsis- 
tent with  the  lien  provided  by  the 
laws  of  Oklahoma. 

Per  Curiam: 

Adopted  in  whole. 

A  petition  for  a  rehearing  having 
been  granted,  Rainey,  J.,  on  January 
IS,  1919,  handed  down  the  following 
additional  opinion : 

On  rehearing  it  is  insisted  by 
counsel  for  defendant  that  the  opin- 
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ion  in  this  case,  prepared  by  Com- 
missioner Davis  and  adopted  by  the 
court,  erroneously  held  that  ''in  or- 
der to  have  reviewed  the  action  of 
the  court  in  overruling  the  special 
motion  of  defendant  filed  for  the  pur- 
pose of  having  vacated  the  order  of 
revivor  made  on  the  11th  day  of 
August,  1916,  it  was  necessary  to 
have  incorporated  this  alleged  error 
in  the  motion  for  a  new  trial,  and 
a  failure  to  present  this  question  in 
a  motion  for  a  new  trial  precludes 
this  court  from  a  consideration  of 
this  question  on  appeal." 

While  we  have  frequently  held 
that  an  error  occurring  on  the  trial 
of  a  cause  will  not  be  reviewed  by 
this  court  unless  presented  to  the 
^  trial  court  in  a  mo- 

miTo'Heeea.  tiou  for  a  now  trial, 
Jl7.Vw-i^llSr      the   action   of    the 

trial  court  m  the 
instant  case  in  refusing  to  set  aside 
the  revivor  was.  not  an  error  occur- 
ring on  the  trial  of  the  cause;  for, 
as  stated  in  the  opinion,  the  cause 
was  tried  on  the  23d  day  of  Novem- 
ber, 1916,  and  the  motion  to  vacate 
was  presented  and  overruled  on  the 
17th  day  of  November,  1916.  It 
was  therefore  unnecessary  to  incor- 
porate this  alleged  ground  for  re- 
versal in  the  motion  for  new  trial. 

But  we  think  the  assignment  of 
error  is  without  merit,  and  that  the 
trial  court  did  not  err  in  overruling 
the  motion  to  vacate.  The  record 
discloses  that  Mrs.  Pitchford,  who 
was  the  original  plaintiff  in  the  ac- 
tion, died  on  March  24,  1915,  and 
that  W.  T.  Forrester  was  appointed 
administrator  of  her  estate  on  Aug- 
ust 21,  1915.  A  moti<Mi  to  revive 
the  action  was  filed  on  March  4, 
1916,  and  on  February  28,  1916, 
Judge  Brown,  sitting  in  chambers  at 
Stigler,  Oklahoma,  signed  an  order 
purporting  to  revive  said  action  in 
the  name  of  the  administrator.  On 
April  3,  1916,  the  defendant  filed  its 
motion  to  vacate  the  order  of  re- 
vivor on  account  of  a  number  of  al- 
leged irregularities  in  the  proceed- 
ings to  revive,  and  this  motion  was 
sustained  on  April  13,  1916.  On 
April  15th  following  plaintiff  filed  a 
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motion  for  a  new  trial  on  defend- 
ant's motion  to  set  aside  the  reviv- 
or, which  was  overruled  on  the  same 
day.  Plaintiff  excepted  to  this  ac- 
tion, and  was  given  time  within 
which  to  make  and  sei've  case  made 
on  appeal,  but  no  appeal  was  taken. 
Thereafter  plaintiff  had  served  on 
counsel  for  defendant,  who  resided 
in  Oklahoma  City,  a  notice  that  the 
motion  pending  in  the  cause  to  re- 
vive the  action  in  the  name  of  the 
administrator  would  be  presented  to 
Judge  Brown,  in  chambers  at  Stig- 
ler, Oklahoma,  on  Monday,  July  31, 
1916,  "or  so  soon  thereafter  as  said 
judge  may  hear  said  matter.'' 
Thereafter,  and  on  August  11, 1916, 
Judge  Brown,  sitting  in  chambers 
at  Stigler,  Oklahoma,  entered  an 
order  reviving  the  action  as  prayed. 
Counsel  contend  that,  when  the 
trial  court  overruled  plaintiff's  mo- 
tion for  a  new  trial  on  the  order 
setting  aside  the  first  order  of  re- 
vivor, the  motion  to  revive  was  fi- 
nally disposed  of,  and,  as  no  further 
motion  to  revive  was  filed,  the  court 
was  without  jurisdiction  to  enter 
the  second  order  of  revivor.  We 
are  not  favorably  impressed  with 
this  contention;  for  it  is  our  view 
that  the  action  of  the  trial  court  in 
setting  aside  the  order  of  revivor 
for  certain  irregularities  in  procur- 
ing the  same  was  not  a  final  deter- 
mination of  the  plaintiff's  right  to 
revive,  and  left  the  _ 

motion  to  revive  m^uin^^mmid^ 
still  pending.  More-  IVirVct?'  '*^*^*' 
over,  plaintiff's  mo- 
tion for  a  new  trial  on  the  order  set- 
ting aside  the  first  revivor  did  not 
perform  any  function  in  the  pro- 
ceedings. A  motion  for  a  new  trial 
was  unnecessary  to  present  to  the 
supreme  court  on  appeal  the  action 
of  the  court  in  setting  aside  the  or- 
der   of    revivor,    be-   Appeal-nece- 

cause    it    did    not  "ity  ©c  motion 

^^^^^^   ^,',4-    ^-0   ^    «-«>•»      '•'  ne'W  trial. 

grow  out  01  a  con- 
tested question  of  fact  arising  upon 
the  pleadings.  Powell  v.  Nichols,  26 
Okla.  734,  29  L.R.A.(N.S.)  886,  110 
Pac.  762;  Boardman  Co.  v.  Atoka 
County,  —  Okla.  — ,  174  Pac.  272. 
So,  when  the  plaintiff,  pursuant 
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—failure   to 
perfect— eltect. 


to  said  motion  to  revive,  gave  the 
necessary  notice  that  the  same 
would  be  presented  to  the  trial 
court,  said  court  still  had  jurisdic- 
tion to  hear  the  matter  and  to  enter 
the  second  order  of  revivor.  By- 
failing  to  perfect 
the  appeal  on  the 
order  setting  aside 
the  first  revivor  plaintiff,  in  effect, 
merely  acquiesced  in  said  order,  but 
did  not  abandon  his  motion  to  re« 
vive. 

Although  the  last  order  of  reviv- 
or was  made  after  notice  to  the  de- 
fendant was  served  on  counsel  by 
the  deputy  sheriff  of  Oklahoma 
county,  Oklahoma,  in  ample  time  to 
file  objections  thereto,  the  objec- 
tions made  in  both  of  defendant's 
motions  to  set  aside  the  respective 
orders  of  revivor  did  not  go  to 
the  merits  of  plaintiff's  right  to  re- 
vive, nor  does  the  defendant  con- 
tend that  the  action  is  one  that 
could  not  be  revived,  and  it  never 
at  any  time  filed  any  pleadings 
resisting  plaintiff's  grounds  for 
revivor.  We  find  no  substantial 
error  in  the  granting  of  the  sec- 
ond  order    of    revivor,    and    the 


technical  objections  made  in  de- 
fendant's brief,  in  our  opinion,  are 
not  supported  by  authority  or  rea- 
son. 

The  other  questions  urged  on  re- 
hearing were  fully  considered  by 
the  commissioner,  and  we  concur 
with  his  views  thereon  as  expressed 
in  the  opinion. 

This  is  the  second  time  this  case 
has  been  to  this  court,  the  plaintiff 
recovering  in  both  actions,  and  from 
an  examination  of  the  entire  record 
we  believe  that  substantial  justice 
has  been  done,  and  that  the  judg- 
ment of  the  trial  court  should  be  af- 
firmed, as  modified  in  the  original 
opinion. 

All  the  Justices  concur,  except 
Turner  and  Brett,  JJ.,  abs^it. 

HOTE. 

The  general  subject,  **What  effects 
removal  of  executor  or  administrator," 
is  treated  in  the  annotation  beginning 
at  page  175,  post.  The  specific 
point  as  to  the  effect  of  disqualifica- 
tion being  discussed  in  subdivision  V. 
of  that  annotation. 
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V. 

W.  J.  SCHWENCK,  Admr.,  etc.,  of  John  Bauer,  Deceased. 

Ohio  Supreme  Court -^  Novetnher  2S,  10S8» 
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Executor  and  administrator  —  resignation  —  removal  —  appointment  of 
successor. 

1.  The  receiving  of  the  resignation  of  an  executor  or  administrator  by 
the  probate  court  appointing  such  oflficer,  and  the  filing  of  the  document 
by  the  judge  thereof,  followed  by  the  ai)pointment  of  a  successor,  is  a 
sufificient  compliance  with  the  requirements  of  §  10,627,  General  Code, 
and  the  new  appointment,  so  made,  is  in  all  respects  a  valid  one* 

[See  note  on  this  question  beginning  on  page  175.] 

^-  filing  of  final  account  —  effect. 

2.  The  filing  of  an  account  in  the 
probate  court  by  an  executor  or  admin- 
istrator, denominated  "final  account," 


does  not  operate  to  terminate  the 
trust,  as  long  as  there  remains  assets 
under  his  jurisdiction  subject  to  the 
payment  of  valid  debts  of  the  decedent. 


Headnotes  by  the  Court. 
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and  the  failure  of  the  fiduciary  to 
proceed  with  the  administration  of 
the  trusty  which,  under  some  cir- 
cumstances*  may  justify  a  removal 
of  the  officer,  does  not  constitute, 
ipso  facto,  an  abandonment  of  the 
trust. 
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Appeal  —  removal  of  administrator. 

3.  A  proceedings  filed  in  the  probate 
court  to  remove  an  administrator  de 
bonis  non  for  the  reason  that  his 
predecessor  was  still  rightfully  in 
office  is  appealable  under  favor  of  g 
11,206,  General  Code. 


Erbor  to  the  Court  of  Appeals  for  Crawford  County  to  review  a  judg- 
ment affirming  a  judgment  of  the  Court  of  Common  Pleas  (Babst,  J.)  in 
favor  of  defendant  in  a  proceeding  for  his  removal  as  administrator  of 
John  Bauer.    Reversed. 


The  facts  are  stated  in  the  opinion 

Messrs.  R.  V.  Sears  and  J.  W.  Mc- 
Carron,  for  plaintiff  in  error: 

The  court  of  appeals  was  without 
jurisdiction  to  hear  the  case  on  its 
merits. 

Re  Still,  16  Ohio  St.  484;  Brigel  v. 
Starbuck,  34  Ohio  St.  280;  Ebersole 
V.  Schiller,  50  Ohio  St.  701,  35  N.  E. 
793;  Monger  v.  Jeffries,  62  Ohio  St. 
149,  56  N.  E.  654;  Smith  v.  Bracey, 
13  Ohio  C.  C.  N.  S.  529. 

Where  the  probate  court  has  juris- 
diction of  the  subject-matter  and  the 
parties,  no  matter  how  irregular  or 
erroneous  the  proceedings  may  have 
been,  the  judgments  and  orders  made 
by  the  probate  court  are  conclusively 
presumed  to  have  been  made  with  full 
proof  of  all  the  facts  necessary  to 
authorize  it,  and  cannot  be  collateral- 
ly impeached. 

Union  Sav.  Bank  &  T.  Co.  v.  Western 
U.  Teleg.  Co.  79  Ohio  St.  89,  128  Am. 
St.  Rep.  675,  86  N.  E.  478;  Sheldon 
V.  Newton,  3  Ohio  St.  494;  Shroyer  v. 
Bichmond,  16  Ohio  St.  455. 

The  appointment  of  Schwenck  was 
illegal. 

Scobey  v.  Gano,  35  Ohio  St.  554. 

Messrs.  Charles  F.  Schaber  and  W. 
J.  Schwenck,  for  defendant  in  error: 

The  alleged  appointment  of  the 
plaintiff  in  error  herein  as  adminis- 
trator de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  John  Bauer,  de- 
ceased, on  the  30th  day  of  December, 
A.  D.  1890,  was  null  and  void. 

Reiter  v.  State,  51  Ohio  St.  74,  23 
L.R.A.  681,  36  N.  E.  943;  Scobey  v. 
Gano,  35  Ohio  St.  554;  Woemer,  Ad- 
ministration, 2d  ed.  p.  583;  Rockel, 
Ohio  Probate  Pr.  §  214;  Coltart  v.  Al- 
len,  40  Ala.  155,  88  Am.  Dec.  757. 

The  court  of  appeals  had  authority, 
after  overruling  the  motion,  to  dismiss 
the  appeal  to  inquire  into  the  merits 
of  the  case. 

Jaeger  v:  Converse,  87  Ohio  St.  486, 
102  N.  E.  1125;  Renick-Bonner  Farm 


of  the  court. 

Co.  V.  Schilder,  87  Ohio  St.  477,  102 
N.  E.  1130;  Smith  v.  Roberts,  88  Ohio 
St.  632,  106  N.  E.  1077. 

The  claimed  appointment  of  Mr. 
Johnston  was  void  from  its  inception. 

Union  Sav.  Bank  &  T.  Co.  v.  Western 
U.  Teleg.  Co.  79  Ohio  St.  89,  128  Am. 
St.  Rep.  675,  86  N.  E.  478. 

There  was  no  right  of  appeal  to  the 
court  of  conmion  pleas. 

Schumacher  v.  McCallip,  69  Ohio  St. 
500,  69  N.  E.  986 ;  Todhunter  v.  Stew- 
art, 39  Ohio  St.  181. 

Nichols,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

John  Bauer  died  testate  in  Octo- 
ber, 1883.  His  widow,  Anna  Cather- 
ine Bauer,  was  appointed  executrix 
of  his  will.  On  February  28,  1885, 
she  filed  a  partial  account.  This 
account,  showing  a  balance  due  her 
of  $3,688,  was  confirnled.  Decem- 
ber 17,  1890,  she  resigned.  The 
resignation  was  in  writing,  and  in 
the  same  document  she  recommend- 
ed the  appointment  of  R.  W*  John- 
ston as  her  successor.  The  resig- 
nation and  recommendation  were 
duly  filed  by  the  probate  judge  of 
Crawford  county.  There  is  no  rec- 
ord to  be  found  of  the  formal 
acceptance  of  this  resignation. 

December  30,  1890,  such  probate 
court  issued  its  letters  in  due  form 
to  R.  W.  Johnston  as  administrator 
d.  b.  n.  with  will  annexed,  who  duly 
qualified.  The  new  officer  proceeded 
with  the  administration,  and  in  due 
course  sold  80  acres  of  land  and 
made  application  of  proceeds  to  the 
payment  of  debts. 

On  April  11, 1914,  R.  W.  Johnston 
filed  an  account  designated  ''final 
account."  This  account  was  con- 
firmed, there  being,    however,   no 
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formal  discharge  of  the  adminis- 
trator by  the  court.  The  records  of 
the  probate  court  do  not  show,  nor 
is  it  claimed  that  Johnston  ever 
filed,  any  written  resignation  of  this 
trust,  nor  do  they  show  that  he  was 
removed  therefrom. 

The  widow  was  devised  a  life  es- 
tate in  all  the  real  estate  of  the 
testator.  She  died  intestate  in  July, 
1916,  never  having  devested  herself 
of  this  estate.  Charles  F.  Schaber 
was  appointed  administrator  of  her 
estate,  and  took  immediate  steps  to 
enforce  payment  of  the  balance 
found  due  her  as  executrix  of  her 
husband's  estate. 

On  November  17,  1916,  W.  J. 
Schwenck  was  appointed  as  admin- 
istrator d.  b.  n.  with  will  annexed 
of  John  Bauer,  such  appointment 
having  been  made  without  the  writ- 
ten waiver  or  consent  of  any  of  the 
heirs  at  law  or  devisees  of .  John 
Bauer,  although  quite  a  number  of 
them  were  residents  of  Crawford 
county ;  nor  is  there  any  claim  that 
notice  of  the  application  for  appoint- 
ment was  served  on  these  heirs  and 
devisees. 

There  remains  unsold,  of  the  real 
estate  of  John  Bauer,  about  243 
acres  of  land  in  Crawford  county, 
being  an  asset  under  the  control  of 
the  administrator,  if  the  debts  now 
asserted  are  found  to  be  genuine. 
The  debts  claimed  to  be  still  due 
from  the  John  Bauer  estate  are  in 
dispute  and  are  in  fact  in  litigation. 

It  was  further  agreed,  as  shown 
by  the  record,  that  R.  W.  Johnston, 
administrator,  would  testify  that  at 
the  time  he  filed  his  so-called  final 
account  he  then  was,  and  has  been 
at  all  times  since,  ready  to  proceed 
with  any  duties  that  might  devolve 
on  him  as  such  administrator.  No 
testimony  was  offered  to  dispute 
this  state  of  facts. 

We  learn  from  the  record  that 
Johnston,  administrator,  on  Decem- 
ber 7,  1916,  filed  an  application, 
duly  verified,  seeking  the  removal  of 
Schwenck,  administrator.  John- 
ston alleges  in  this  application  that 
he  had  neither  resigned  his  trust 
nor  been   removed  therefrom,   and 


that  he  is  still  the  duly  appointed 
administrator,  and  duly  authorized 
by  law  to  proceed  with  the  duties 
of  the  office ;  that  claims  to  a  large 
amount  have  been  recently  asserted 
against  the  estate,  which  it  is 
charged  are  illegal;  and  that  he  is 
now  ready  to  defend  the  estate  ^ 
against  such  claims  and  to  perfect 
and  conserve  the  estate. 

It  is  further  alleged  that  in  cer- 
tain proceedings  in  partition  pend- 
ing in  common  pleas  court  of  Craw- 
ford county  Schwenck,  administra- 
tor, has  filed  cross  petition,  where- 
in he  asserts  the  validity  of  the  al- 
leged debts,  and  asks  for  a  sale  of 
the  real  estate  in  order  to  pay  them. 
Such  application  was  heard  in  the 
probate  court,  and  the  motion  to  re- 
move Schwenck  was  overruled,  the 
court  holding  that  from  the  facts 
hereinbefore  set  forth  Johnston's 
conduct  was  such  as  to  constitute  in 
law  and  fact  an  abandonment  of 
the  trust. 

The  cause  was  thereupon  appealed 
to  the  court  of  common  pleas, 
where  it  was  heard  on  stipulation  of 
the  parties,  as  to  the  facts,  the  find- 
ing on  the  issues  thus  joined  being 
in  favor  of  Schwenck  and  against 
Johnston,  administrator.  In  due 
course  the  cause  reached  the  court 
of  appeals,  the  entry  in  which  court 
shows  that  the  judgment  of  the 
court  of  common  pleas  was  affirmed 
on  the  ground  that  substantial  jus- 
tice had  been  done. 

We  have  no  official  information  as 
to  the  ground  of  affirmation,  bat  we 
do  learn,  both  from  briefs  and  oral 
statements  of  counsel  for  both  par- 
ties, that  it  was  the  holding  of  the 
court  of  appeals  that  the  appoint- 
ment of  Johnston  in  1890  was  in- 
valid for  the  reason  that  there  was 
no  record  evidence  in  the  probate 
court  of  the  acceptance  of  the  res- 
ignation of  Anna  Catherine  Bauer, 
the  original  fiduciary. 

On  application  of  Johnston,  ad- 
ministrator, the  case  was  admitted 
to  this  court  for  review. 

There  are  three  legal  questions  in- 
volved in  this  case : 

(1)  Do  the   undisputed  facts  of 
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the  case  establish  in  law  an  aban- 
donment of  the  trust  by  Johnston, 
administrator  ? 

(2)  Is  it  a  prerequisite,  before 
the  probate  court  has  jurisdiction 
to  appoint  a  successor  in  office,  to  an 
executrix  who  has  tendered  her 
resignation,  that  such  court  shall 
formally  accept  the  resignation? 

(3)  Is  a  proceeding  to  remove  an 
administrator,  or  to  revoke  letters 
cf  administration,  appealable  under 
the  Code? 

The  probate  court  based  its  de- 
cision on  the  finding  of  the  court 
that  the  conduct  of  Johnston  with 
respect  to  the  office  amounted  to  an 
abandonment  of  the  trust.  We  are 
wholly  unable  to  find  anything  in 
the  facts,  hereinbefore  fully  set 
forth,  to  justify  any  such  conclu- 
sion. It  is  true  that  Johnston  filed 
what  was  termed  his  final  account, 
a  great  many  years  ago,  and  in  the 
meantime  made  no  move  in  the  di- 
rection of  exercising  the  functions 
of  the  oflSce.  This  conduct  is  to  be 
considered  in  the  light  of  the  facts 
and  circumstances  surrounding  the 
estate.  If  there  was  any  creditor 
whose  claim  remained  unsatisfied, 
it  was  the  widow,  to  whom  there 
was  a  balance  due  of  $3,688,  as 
shown  by*  her  final  account.  She 
occupied  the  dual  relation  of  credit- 
or and  life  tenant.  In  order  to 
satisfy  her  claim,  it  would  be  neces- 
sary to  sell  the  property,  of  which, 
all  through  these  intervening  years, 
she  had  the  beneficial  enjoyment. 

There  is  a  dispute  as  to  the  valid- 
ity of  the  debt;  it  being  claimed  to 
have  been  extinguished  by  agree- 
ment of  the  parties.  But,  conceding 
its  validity,  the  failure  of  the  ad- 
ministrator to  proceed,  it  is  to  be 
fairly  presumed,  was  with  her  full 
acquiescence,  if  not  at  her  absolute 
direction. 

This  situation  presents  the  very 
best  of  reasons  why  the  administra- 
tion should  have  been  suspended  un- 
til the  death  of  the  widow.  She 
alone  could  complain  of  delay,  and, 
as  we  have  demonstrated,  she  was 
being  benefited  rather  than  harmed. 

It  is  the  universal  holding  that 
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the  authority  of  an  executor  or  ad- 
ministrator to  represent  the  estate 
continues   until  the  estate   is  fully 
settled,  unless  he  is 
removed,  dies,  or  re-  admiuutriuor^ 

signs,  and  that  the  !iy«««?-S5^t. 
filing  of  what  pur- 
ports to  be  a  final  account  does  not 
extinguish  the  trust.  Indeed,  in  the 
case  of  Weyer  v.  Watt,  48  Ohio  St. 
545,  28  N.  E.  670,  it  was  held  that 
an  order  by  the  court,  directing  that 
the  administrator  be  discharged, 
made  at  the  time  of  the  filing  of  a 
final  account,  does  not  terminate  his 
authority  if  assets  of  the  estate  re- 
main unadministered. 

In  the  case  at  bar,  the  real  es- 
tate, so  far  as  it  may  have  been 
necessary  to  pay  any  valid  indebted- 
ness, was  all  the  while,  technically 
at  lea?t,  an  asset  in  the  hands  of  the 
administrator. 

The  second  question  in  the  case  is 
that  suggested  by  the  court  of  ap- 
peals in  its  affirmance  of  the  judg- 
ment of  the  common  pleas.  Is  it 
necessary  upon  the  filing  by  the  exec- 
utor of  an  estate  of  a  resignation  of 
the  trust,  with  a  recommendation 
that  a  particular  person  be  appoint- 
ed as  successor,  for  the  court,  before 
acquiring  jurisdiction  to  appoint 
such  successor,  to  accept  the  resig- 
nation by  formal  entry  of  such  fact 
upon  its  journal? 

Counsel  for  Schwenck,-  adminis- 
trator, contend  that  such  necessity 
exists  under  the  law,  and  cite  the 
case  of  Reiter  v.  State,  51  Ohio  St. 
74,  23L.R.A.  681,36  N.E.  943,  and 
§  10,627,  General  Code,  in  support 
of  their  contention.  We  are  of  the 
contrary  opinion,  and  hold  that  the 
filing  of  the  resignation  of  the  exec- 
utor, followed  by  the  issuing  of  let- 
ters  of  administra- 

tlOn     d.     b.    n.     with    remc»va!- 

will  annexed  to  an-  ■Si*;^;'.*i';?"*  "' 
other,   is  to  be  con- 
sidered an  acceptance  by  the  court, 
of  such  resignation. 

A  consideration  of  the  case  of 
Reiter  v.  State,  supra,  instead  of 
establishing  the  necessity  of  formal 
acceptance,  when  carefully  an- 
alyzed, really  decides  such  accept- 
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ahce  not  indispensable  to  the 
authority  to  fill  a  vacancy.  Espec- 
ially is  this  true  when  the  Reiter 
Case  is  considered  in  connection 
with  §  10,627,  General  Code.  It  is 
held  in  the  first  proposition  of  the 
syllabus  in  the  Reiter  Case:  "By 
the  rules  of  the  common  law,  a 
resignation  of  an  office  does  not  take 
effect,  so  as  to  create  a  vacancy,  un- 
til such  resignation  is  accepted  by 
the  proper  authority;  but  the  com- 
mon law  in  this  regard  is  not  in 
force  in  this  state,  to  its  full  extent, 
and  here  a  resignation  without  ac- 
ceptance creates  a  vacancy,  to  the 
extent  at  least  of  giving  jurisdic- 
tion to  appoint  or  elect  a  successor, 
unless  otherwise  provided  by  stat- 
ute." 

Accepting  this  syllabus  as  the  ac- 
cepted law  of  the  state,  let  us 
examine  the  statute  on  the  subject 
of  the  resignation  of  an  adminis- 
trator, and  the  filling  of  the  vacant 
trust  by  the  probate  court,  and  de- 
termine whether  it  is  "otherwise 
provided  by  statute/'  Let  it  be  un- 
derstood that  this  exception,  if  it 
does  exist,  and  has  been  provided 
for  by  statute,  must,  like  all  excep- 
tions to  every  general  rule,  be  made 
clearly  to  appear.  Section  10,627 
reads:  "The  court  issuing  letters 
testamentary  or  appointing  an  ad- 
ministrator, if  it  deems  fit,  upon 
good  cause  shown,  may  receive  the 
resignation  of  such  executor  or  ad- 
ministrator, and  appoint  an  admin- 
istrator in  his  place."' 

In  the  first  place,  let  it  be  noted 
that  the  language  employed  is  not 
that  the  court  may  or  must  accept 
the  resignation,  but  simply  that  it 
may  "receive"  it,  "if  it  deems  fit.". 
That  the  court,  in  the  case  under 
consideration,  did  receive  the  resig- 
nation, so  far  at  least  as  filing  with 
his  official  signature  the  document 
purporting  to  be  such,  is  an  admit- 
ted fact,  and  the  original  paper, 
with  proper  file  marks,  is  to  be 
found  in  the  archives  of  the  court. 
To  take  a  thing  is  to  "receive"  it. 
Ordinarily,  if  some  further  action  is 
to  be  had  by  the  recipient,  the  use  of 
the  expression   "accept"   would   be 


expected,  and  an  investigation  of 
the  statutes  respectively  relating  to 
the  resignation  of  guardians,  trus- 
tees, and  commissioner  of  insolvents 
discloses  the  fact  that  the  term  "may 
accept  the  resignation"  is  employed. 
In  this  connection  we  refer  to  §S 
11,035,  11,147,  and  10,938,  General 
Code. 

Of  course,  there  is  a  sense  in 
which  the  terms  "receive"  and  "ac- 
cept" are  synonymous,  and  when  it 
is  seen  by  the  terms  of  the  statute 
under  consideration  that  the  judge 
of  the  probate  court  is  vested  with 
some  discretion,  in  that  it  is  said 
that  he  may  receive  it,  "if  he  deems 
fit"  and  upon  good  cause  being 
shown,  it  may,  with  some  force  of 
reason,  be  urged  that  some  further 
action  is  implied.  What  is  meant  by 
"if  he  deems  fit"  or  upon  good 
cause  being  shown,  in  such  circum- 
stances as  these,  is  not  easily  under- 
stood. 

It  occurs  to  us  that  if  one  who 
has  been  acting  as  administrator  or 
executor  concludes  that  he  does  not 
desire  to  continue  longer  in  that 
capacity,  whether  the  cause  induc- 
ing his  decision  be  good  or  bad,  or 
whether  it  be  without  reason  at  all, 
the  court  could  not  force  him  to  re- 
main in  office  against  his  will.  It  is 
supposable  that  if  such  officer  had 
been  unfaithful  to  his  trust,  the 
court  might  prefer  to  remove  him 
rather  than  permit  him  to  resign, 
although  his  own  liability  for  breach 
of  trust,  or  that  of  his  bondsmen, 
could  not  be  affected  by  the  man- 
ner in  which  his  connection  with 
the  trust  was  terminated. 

We  are  not  inclined,  however,  to 
decide  this  question  on  a  mere 
technicality,  or  mere  nicety  as  to 
shade  of  meaning  of  terms,  al'- 
though,  if  we  did  do  so,  it  would  be 
only  opposing  technicality  to  tech- 
nicality; for  surely  the  questioning 
of  the  validity  of  the  appointment 
of  an  administrator  twenty  years 
after  his  induction  into  office,  and 
after  he  had  faithfully  discharged 
important  duties  in  connection  with 
the  trust,  would  be  pushing  formal- 
ity and  technicality  beyond  all  just 
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limits,  particularly  when  the  sole 
basis  of  the  attack  was  that  the 
court  maldng  the  appointment  had 
failed  to  enter  on  its  journal  an  ac- 
ceptance of  the  resignation  of  the 
pi^ecessor  in  office.  It  would  be 
dismal  surrender  to  mere  form,  and 
a  patent  sacrifice  of  the  substance  of 
things,  to  so  hold,  especially  when 
we  consider  that  the  administrator, 
then  appointed  without  objection  of 
either  creditor,  heir,  or  devisee,  per- 
formed the  functions  of  his  office, 
selling  real  estate,  paying  debts,  and 
rendering  proper  account  of  his  ad- 
ministration. 

We  have  facts  of  a  most  substan- 
tial nature  that  impel  us  to  hold  the 
appointment  of  Johnston  to  be 
valid;  for  the  court,  receiving  the 
resignation  of  the  executrix,  acted 
on  it  and  treated  it  as  a  completed 
transaction  in  that  immediately  aft- 
er receiving  the  same  it  proceeded  to 
fill  the  vacancy  by  the  appointment 
of  Johnston,  to  whom  it  issued  let- 
ters of  authority  under  the  seal  of 
the  court. 
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IS^  N,  E.  61.) 

We  are  of  the  opinion  that  if  an 
acceptance  of  the  resignation  of  the 
executrix  is  a  condition  precedent  to 
the  power  of  making  the  new  ap- 
pointment, then  the  action  of  the 
court  in  receiving  the  resignation 
and  thereafter  appointing  a  succes- 
sor is  in  law  tantamount  to  an  ac- 
ceptance thereof. 

With  reference  to  the  third  ques- 
tion we  hold  that  a  proceeding  of 
the  character  here  Appe»i_ 
under  consideration  removaT  of 
is  appealable  from  **«•"«-*'•*«'• 

the  probate  court,  feeling  that  the 
cause  is  well  within  the  spirit  of  § 
11,206,  General  Code. 

The  judgment  of  the  Court  of  Ap- 
peals is  accordingly  reversed,  and 
the  cause  is  remanded  to  the  Pro- 
bate Court  of  Crawford  county,  with 
directions  to  proceed  in  accordance 
with  the  finding  of  this  court. 

Wanamakw,  Newnao,  Joaes, 
Matthias,  JohnMn,  and  Denahue, 
JJ.,  concur. 
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What  effects  removal  of  executor  or  adininiatrator. 


I.  Resigrnation,  176. 
IL  Act  of  court  tantamount  to  removal: 

a.  GeneraUy,  176. 

b.  Annulment  of  will,  177. 

c  Probate  of  will  subsequently  dis- 
covered, 177. 

III.  Expiration   of   statutory   period   for 

settling  estate,  178. 

IV.  Expiration  of  period  of  appointment: 

a.  Temporary  administration,  179. 

J.  Resignatifm, 

Where  a  court  having  power  to  re- 
move an  executor  or  administrator  ac- 
cepts hia  resignation,  the  power  of  the 
Moeiary  so  resigning  is  thereby  ter- 
minated. Jennings  v.  LeBreton  (1880) 
«0  Cat  8,  21  Pac.  1127;  Marsh  v.  Peo- 
ple (1853)  15  111.  284;  Sample  v. 
Adams  (1918)  54  ind.  App.  680,  100 
N.  E.  573;  Batch  v.  Hooper  (1884)  32 
MiniL  158,  20  N.  W.  124;  Tulburt  v. 
HolUr  (1889)  102  N.  C.  406,  9  S.  E. 
480. 


rV.  continued. 

b.  Administration  during  minority 

of  next  of  kin,  180. 

c.  Administration     pendente     lite, 

180. 
V.  Disquahfieation: 

a.  CieneraUy,  181. 

b.  By  marriage,  181. 

c.  By  loss  of  office  giving  right  to 

administer,  182. 
VI.  ComplSBtion  of  administration,  183.      i 

In  Marsh  v.  People  (1858)  15  IlL 
284,  it  was  held  that  the  resignation 
of  an  administrator  and  its  acceptance 
1^  the  court  were  equivalent  to  a  revo- 
cation of  the  grant  of  administration 
to  him,  and  thereafter  his  coadminis- 
trators were  alone  liable  for  maiad- 
ministration  of  the  estate^ 

In  Jennings  v.  Le  Breton  (1889)  80, 
Cal.  8,  21  Pac.  1127,  it  was  held  that 
where  an  executor  had  resigned  and 
filed  his  final  account,  and  the  court 
appointed  another  person  administra-; 
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trix  four  days  thereafter,  this  was 
equivalent  to  an  acceptance  of  the 
executor's  resignation  and  a  revoca* 
tion  of  his  letters  testamentary. 

In  Sample  v.  Adams  (1913)  54  Ind. 
App.  680,  100  N.  E,  578,  it  appeared 
that  an  administratrix  had  been  ap- 
pointed by  the  Clinton  circuit  court 
to  take  charge  of  the  estate  of  Eliza 
Ramseyer,  and  duly  qualified  as  such. 
Within  a  short  time  after  her  appoint- 
ment, the  administratrix  filed  her  final 
report  and  resignation.  The  court  ap- 
proved the  report  and  accepted  the 
resignation,  and  discharged  her  from 
further  duties  in  said  estate.  There- 
after, another  administrator  was  ap- 
pointed by  the  court  of  Tipton  county 
and  an  administrator  de  bonis  non  was 
appointed  by  the  Clinton  county  cir- 
cuit court,  and  the  question  was, 
which  was  entitled  to  administration 
of  the  estate?  Both  administrators 
had  been  appointed  pursuant  to  the 
provision  of  law  that  the  probate 
court  of  the  county  wherein  the  dece- 
dent resided  at  the  time  of  his  death 
should  have  jurisdiction.  It  was  held 
that  the  acceptance  of  the  resignation 
of  the  original  administratrix  amount- 
ed to  an  annulment  of  the  letters  is- 
sued to  her,  but  was  not  an  adjudica- 
tion that  the  Clinton  circuit  court  did 
not  have  jurisdiction  of  the  estate. 

In  Balch  v.  Hooper  (1884)  32  Minrf. 
]  58,  20  N.  W.  124,  it  appeared  that  an 
administrator  with  the  will  annexed 
asked  leave  of  the  court  to  resign  on 
account  of  ill  health  and  advanced 
age,  and.  rendered  a  final  account, 
whereupon  the  court  entered  an  order 
approving  his  account  and  accepting 
his  resignation,  but  did  not  expressly 
revoke  his  letters.  It  was  held  that 
the  acceptance  of  the  resignation 
amounted  to  a  removal  of  the  adminis- 
trator and  a  revocation  of  his  letters. 

In  Tulburt  v.  Hollar  (1889)  102  N. 
C  406,  9  S.  E.  430,  it  was  held  that 
the  resignation  of  an  administrator 
and  its  acceptance  by  the  probate 
court  and  the  appointment  of  a  suc- 
cessor had  no  other  practical  effect 
than  a  removal  or  a  revocation  of  let- 
ters, and  therefore  no  action  could  be 
maintained  against  the  administrator. 

But   in    Flinn    v.    Chase    (1847)    4 


Denio  (N.  Y.)  85,  it  was  held  that,  an 
administrator  was  not  removed  from 
office  by  tendering  his  resignation, 
which  the  surrogate  accepted,  because 
the  administrator  was  about  to  remove 
from  the  village  and  would  find  it  in- 
convenient to  act  further  as  adminis- 
trator, a  surrogate  not  having  the  au- 
thority to  accept  a  resignation  except 
in  those  cases  provided  by  la\^  for  the 
levocation  of  letters,  and,  consequent- 
ly, that  a  grant  of  letters  to  another 
as  administrator  was  void  as  the  of- 
fice was  not  vacant. 

In  Rumrill  v.  First  Nat.  Bank  (1881) 
28  Minn.  202,  9  N.  W.  731,  it  was  held 
that  a  resignation  by  an  executor, 
which  had  been  accepted  by  an  in- 
dorsement on  it  and  filed  and  no  other 
act  done  in  respect  to  it,  was  not  suf- 
ficient to  remove  the  administrator 
from  ofiice,  although  it  might  be  a 
good  ground  for  removing  him,  the 
court  saying:  ''A  resignation  ten- 
dered by  an  executor  or  administrator 
might  be  good  ground  for  removing 
him  or.  revoking  his  letters,  and  an  ac- 
ceptance of  the  resignation  by  the 
court,  if  entered,  in  the  form  of  an 
order,  in  the  record  which  the  statute 
requires  the  court  to  keep  of  appoint- 
ment of  administrators,  etc.,  with  all 
orders  relating  to  the  same  (Gen.  Stat. 
1866,  chap.  49,  §  8,  subd.  3),  might 
be  taken  to  have  the  effect  of  a  re- 
moval or  revocation  of  the  letters. 
But  a  resignation  tendered,  and  an  ac- 
ceptance indorsed  on  it  and  filed,  no 
entry  being  made  in  the  record,  and 
no  further  act  done  in  respect  to  it. 
— and  that  appears  to  have  been  all 
there  was  in  this  case,— can  have  no 
legal  effect  on  the  status  of  the  ad- 
ministrator." 

//.  Act  of  court  tantatnonnt  to  removal. 

a.  Oenerally, 

Where  a  court  which  has  the  power 
to  remove  an  executor  or  administra- 
tor treats  one  of  two  joint  fiduciaries 
as  the  sole  executor  or  administrator, 
disregarding  the  other,  the  latter  is  in 
effect  removed.  State  ex  rel.  Rucker 
v.  Rucker  (1875)  59  Mo.  17;  Vosler  v. 
Brock  (1884)  84  Mo.  674. 

In  State  ex  rel.  Rucker  v.  Rucker 
(Mo.)  supra,  where  an  administrator 
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and  administratrix  had  been  ap- 
pointed, and  the  administratrix  there- 
after became  a  nonresident  of  the 
state,  it  was  held  that  while  the  non- 
residence  alone  did  not  work  a  revoca- 
tion of  her  letters,  the  fact  that  the 
court  from  that  time  treated  the  re- 
maining administrator  as  the  sole  ad- 
ministrator amounted  to  a  virtual 
revocation  of  the  power  and  authority 
of  the  administratrix. 

In  Vosler  v.  Brock  (1884)  84  Mo. 
574,  it  appeared  that  two  executors 
had  been  appointed  pursuant  to  the 
provisions  of  a  will,  and  thereafter 
one  of  them  removed  from  the  state. 
The  court  then  treated  the  other  as 
the  sole  testamentary  representative 
of  the  deceased.  It  was  held  that  this, 
in  effect,  discharged  the  one  who  had 
become  disqualified  by  nonresidence, 
although  no  formal  entry  to  that  effect 
appeared. 

So,  where  ground  for  the  removal 
of  an  executor  or  administrator  exists, 
the  appointment  of  a  successor  to  him 
amounts  to  a  removal,  though  no  for- 
mal order  of  removal  is  made.  Rag- 
land  V.  King  (1860)  37  Ala.  80;  Berry 
V.  Bellows  (1875)  30  Ark.  198;  Love- 
man  V.  Taylor  (1886)  85  Tenn.  1,  2  S. 
W.  29. 

In  Berry  v.  Bellows  (1875)  30  Ark. 
198,  it  was  held  that  where  an  ad- 
ministrator enlisted  in  the  Confed- 
erate Army,  the  court  had  the  right  to 
appoint  another  in  his  place,  as  by 
enlisting  he  became  incapable  of 
properly  managing  the  estate;  and 
that  the  appointment  of  an  adminis- 
tratrix under  such  circumstances  was 
an  implied  revocation  of  the  letters 
of  the  former  administrator.  The 
court  said:  "It  would  have  been  more 
regular  to  revoke  his  letters  directly 
in  the  order  appointing  her,  but  his 
letters  were  by  implication  revoked." 

In  Loveman  v.  Taylor  (Tenn.)  su- 
pra, it  appeared  that  the  executor 
named  in  a  will  renounced  his  right 
and  an  administrator  with  the  will  an- 
nexed was  appointed.  Thereafter,  in 
an  action  against  the  administrator 
for  an  accounting,  a  decree  was  ren- 
dered construing  the  will  and  order- 
ing an  accounting  of  the  estate  in  the 
hands  of  the  administrator,  and  ap- 
8  AL.R.— -12. 


pointing  a  trustee  to  take  charge  of 
the  estate.  It  was  held  that  the  ap- 
pointment of  the  trustee  operated  in 
law  as  a  removal  of  the  administrator. 
In  Ragland  v.  King  (Ala.)  suj»ra,  it 
appeared  that  an  executor  and  execu- 
trix had  been  appointed,  the  executrix 
being  the  widow  of  the  testator.  The 
executor  died,  and,  as  the  executrix 
refused  to  renew  her  bond,  the  court 
appointed  an  administrator  de  bonis 
non,  with  the  will  annexed.  It  was 
contended  that  as  the  executrix  had 
neither  died,  resigned,  nor  been  re- 
moved, the  appointment  of  the  ad- 
ministrator was  void,  as  there  was  no 
vacancy  in  the  office.  It  was  held  that 
the  executrix  had  been  removed,  al- 
though no  foimal  order  had  been  en- 
tered to  that  effect,  and  with  the  view 
of  sustaining  the  second  grant  of  ad- 
ministration when  collaterally  at- 
tacked, it  would  be  proper  to  consider 
the  action  of  the  court  as  amounting 
to  the  removal  of  the  executrix. 

b.  Anntilnitftit  of  taill. 

The  annulment  of  a  will  has  been 
held  to  operate  as  a  removal  of  an 
executor  appointed  thereunder.  Heff- 
ner's  Succession  (1897)  49  La«  Ann. 
407,  21  So.  905.  And  a  Uke  holding 
has  been  made  as  to  an  adnoinistrator 
c.  t.  a.  Kilton  v.  Anderson  (1893)  18 
R.  I.  136,  49  Am.  St.  Rep.  751,  25  AtL 
907. 

But  in  Floyd  v.  Herring  (1870)  64 
N.  C.  409,  an  administrator  cum  testa- 
mento  annexe  had  been  appointed, 
there  being  no  executor  named  in  the 
will.  Thereafter  the  probate  of  the 
will  was  revoked.  It  was  held  that 
the  revocation  of  probate  in  common 
form  did  not  have  the  effect  of  an- 
nulling the  administration,  which  had 
been  properly  granted,  although  if  it 
were  set  aside,  a  different  question 
might  arise. 

c.  Probate  of  uHU  subsequetUly  diRcov- 

ered, 

*  It  has  been  held  that  the  probate  of 
a  will  operates  as  a  removal  of  an  ad- 
ministrator appointed  before  the  dis- 
covery of  the  will.  Schluter  v.  Bowery 
Sav.  Bank  (1889)  117  N.  Y.  125,  5 
L.R.A.  541,  15  Am.  St.  Rep.  494,  22 
N.  E.  572.    And  a  like  effect  has  been 
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attached  to  the  appointment  of  an 
executor  under  a  will  subsequently 
discovered.  Waltz's  Appeal  (Re  Nel- 
son) (1913)  242  Pa.  167,  49  L.R.A. 
894,  8S  Atl.  974.  In  that  case  it  was 
held  that  the  appointment  of  an  execu- 
tor named  in  a  will,  after  an  adminis- 
trator had  been  appointed,  in  effect 
revoked  the  appointment  of  the  ad- 
ministrator. The  administrator  could 
not  thereafter  administer  the  estate, 
even  though  all  the  legatees  had 
signed  an  agreement  to  that  effect, 
and  the  estate  had  been  almost  com- 
pletely administered.  It  was  not  in 
the  power  of  the  legatees  to  make  such 
an  agreement,  as  the  testator  had  a 
legal  right  to  name  the  persons  who 
should  administer  it,  and  furthermore 
it  was  a  condition  of  the  bond  pre- 
scribed by  law  that  letters  of  admin- 
istration should  be  surrendered  "if  it 
shall  hereafter  appear  that  any  last 
will  and  testament  was  made  by  the 
deceased." 

In  D wight  V.  Simon  (1849)  4  La. 
Ann.  490,  it  appeared  that  an  admin- 
istrator of  an  estate  had  been  appoint- 
ed, and  some  time  thereafter  a  will  was 
found  and  probated,  but  the  executor 
therein  named  did  not  signify  his  in- 
tention of  accepting  or  renouncing  the 
executorship  until  over  three  years 
after  the  probate.  In  the  meantime 
the  administrator  had  become  bank- 
rupt. It  was  held  that  the  authority 
of  the  administrator  continued  until 
the  executor  took  office  and  qualified, 
as  otherwise  the  estate  would  have 
been  without  anyone  in  charge.  It 
was  also  held  that  the  fact  that  the 
administrator  became  bankrupt  did  not 
serve  to  prevent  him  from  continuing 
to  act,  but  was  merely  a  ground  for 
his  removal. 

///.  Expiration    of  statutory   period   for 
HeUling   estate. 

It  has  been  held  that  where  a  stat- 
ute fixes  the  time  within  which  the 
estate  of  a  decedent  shall  be  admin- 
istered, the  expiration  of  that  period 
terminates  the  authority  of  the  exec- 
utor or  administrator.  Deranco  v. 
Montgomery  (1858)  13  La.  Ann.  513; 
Brown  v.  Williams  (1840)  16  La.  344. 

In  Deranco  v.  Montgomery  (La.) 
supra,  it  was  held  that  an  executor 


could  not  be  held  liable  to  pay  a  leg- 
acy under  the  will  after  the  lapse  of 
over  thirty  years,  the  Statute  of  Lim- 
itations being  applicable. 

In  Brown  v.  Williams  (La.)  supra, 
it  was  held  that  the  term  of  an  exec- 
utor expired  at  the  end  of  the  year  as 
prQvided  by  statute,  and  he  had  no 
authority,  thirteen  months  thereafter, 
to  bring  an  action  in  his  capacity  as 
executor. 

Compare  Taylor  v.  Jeffries  Estate 
(1836)  10  La.  435,  wherein  it  was  held 
that  the  office  of  an  administrator  did 
not  expire  at  the  end  of  a  year,  by 
operation  of  law,  but  continued,  ac- 
cording to  the  Code,  in  at  least  one 
class  of  cases,  until  partition  was 
made  among  the  heirs. 

In  Gayoso  de  Lemos  v.  Garcia 
(1823)  1  Mart.  N.  S.  (La.)  324,  it  was 
held  that  where  an  executor  was  given 
power  by  will  to  sell  land,  he  did  not 
cease  to  be  executor  until  the  sale  had 
been  completed,  although  several 
years  had  elapsed  since  letters  tes- 
tamentary had  been  issued. 

In  other  jurisdictions,  however,  the 
termination  of  the  statutory  period 
does  not  ipso  facto  discharge  the  ex- 
ecutor or  administrator.  Marfield  v. 
McMurdy  (1905)  25  App.  D.  C.  342; 
McLain  v.  Pate  (1910)  58  Tex.  Civ. 
App.  500,  124  S.  W.  718 ;  Poor  v.  Boyce 
(1854)  12  Tex.  440. 

In  McLain  v.  Pate  (1910)  58  Tex. 
Civ.  App.  500,  124  S.  W.  718,  it  was 
held  that  the  lapse  of  eighteen  years 
did  not  operate  to  bring  about  a  dis- 
charge of  an  administratrix,  and  she 
was  therefore  clothed  with  all  the 
powers  of  an  administratrix,  and  could 
give  a  good  title  to  a  land  certificate 
belonging  to  the  estate. 

In  Poor  v.  Boyce  (Tex.)  supra,  it 
was  held  that  where  an  administratrix 
had  continued  to  act  as  such  after  the 
time  for  administration  had  expired, 
and  her  right  to  act  as  such  was  rec- 
ognized by  the  court,  a  sale  made  by 
her  could  not  be  held  void  as  it  would 
be  presumed  that  her  authority  had 
been  extended  by  the  court  even 
though  no  order  was  entered  to  that 
effect. 

In  Marfield  v.  McMurdy  (D.  C.) 
supra,  it  was  held  that  an  executorship 
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did  not  terminate  at  the  end  of  the 
period  of  administration^  but  contin- 
ued as  Ions:  as  there  remained  any- 
thing under  the  will  to  be  executed. 
'*The  argument  of  the  appellant,  in 
opposition  to  this,  is  that  the  executor- 
ship, properly  so  called,  ceased  at  the 
termination  of  the  period  of  adminis* 
tration,  that  is,  in  about  twelve  or 
thirteen  months  after  the  issue  of  let- 
ters testamentary  and  the  settlement 
of  account  or  the  lapse  of  the  time  for 
such  settlement  in  the  probate  court; 
and  that  thereafter  the  appellee  held 
the  estate  as  trustee,  with  compensa- 
tion, if  any,  dependent  upon  a  court 
of  equity.  But  this  is  an  argument 
based  upon  words,  not  upon  substan- 
tial things.  The  executor  does  not 
cease  to  be  executor  because  the  pe- 
riod of  administration,  so  called,  may 
be  passed.  He  is  still  executor  as 
long  as  he  has  anything  under  the  will 
to  execute.  He  is  just  as  much  a  trus- 
tee during  the  period  of  administra- 
tion as  after  it.  Every  executor, 
administrator,  guardian,  receiver,  as- 
signee, and  other  person  or  persons 
acting  in  a  fiduciary  capacity,  is  a 
trustee ;  and  the  only  difference,  at  all 
events  the  principal  difference,  be- 
tween an  executor  during  the  period  of 
administration,  and  an  executor  after 
the  lapse  of  the  period  of  administra- 
tion, is  that  the  former  is  responsible 
to  the  probate  court  for  the  faithful 
execution  of  his  trust,  the  latter  to  a 
court  of  equity.  He  is  equally  a  trus- 
tee at  both  times,  and  equally  an  ex- 
ecutor." 

IF.  MtPpiration  of  period  of  appoitUntent, 
«•  Temporary  adminMra$ionm 

The  issuance  of  regular  letters  of 
an  administrator  effects  the  removal 
of  a  temporary  administrator.  Re 
Haag  (1917)  100  Misc.  249,  166  N.  Y. 
Sapp.  621;  Re  Dayton  (1917)  100  Misc. 
682, 166  N.  Y.  Snpp.  951,  affirmed  with- 
out opinion  in  (1918)  182  App.  Div. 
886,  168  N.  Y.  Supp.  1106;  Re  Lewis 
(1883)  17  N*  Y.  Week.  Dig.  311;  Re 
€!oeta  (1907)  120  App.  Div.  10,  104 
N.  Y*  Sapp^  882;  Hastings  v.  Tousey 
(1908)  123  App.  Div.  480,  108  N.  Y. 
Supp.  526;  Re  Neil  (1918)  184  App. 
Div.  507,  172  N.  Y.  Supp.  79. 


In. Re  Haag  (N.  Y.)  supra,  it  was 
held  that  the  appointment  of  an  exec- 
utor terminated  the  authority  of  a 
temporary  administrator,  except  to 
make  an  accounting  and  to  turn  over 
to  the  executor  the  assets  remaining 
in  his  hands. 

In  Re  Dayton  (1917)  100  Misc.  632, 
166  N.  Y.  Supp.  951,  affirmed  without 
opinion  in  (1918)  182  App.  Div.  886, 
168  N.  Y.  Supp.  1106,  it  was  held  that 
the  powers  of  a  temporary  administra- 
tor ceased  on  the  probating  of  a  will 
and  the  granting  of  letters  testamen- 
tary to  the  executor  named  therein. 
The  only  power  remaining  to  the  tem- 
porary administrator  wa3  to  make  an 
account  of  its  proceedings  and  to  pay 
over  to  the  executor  the  assets  in  its 
hands. 

In  Re  Goetz  (1907)  120  App.  Div. 
10,  104  N.  Y.  Supp.  832,  it  was  held 
that  the  appointment  of  an  adminis- 
trator with  the  will  annexed  terminat- 
ed the  authority  of  a  temporary 
administrator,  the  only  remaining  du- 
ties of  the  temporary  administrator 
being  to  account  to  the  surrogate's 
court  which  appointed  him  and  to  turn 
over  the  assets  in  his  hands  to  the  ad- 
ministrator with  the  will  annexed, 
when  directed  to  do  so  by  the  sur- 
rogate. 

In  the  case  of  Re  Lewis  (1888)  17 
N.  Y.  Week.  Dig.  811,  it  was  held  that 
the  appointment  of  an  administrator 
as  collector  of  an  estate  was  absolute- 
ly superseded  and  ended  by  the  ap- 
pointment of  an  administrator  with 
the  will  annexed.  Nothing  further 
was  required  to  terminate  his  au^or- 
ity  over  the  estate  or  his  right  to  re- 
tain the  funds  which  he  had  received 
during  the  time  the  letters  to  him  con- 
tinued to  be  in  force. 

In  the  case  of  Re  Neil  (1918)  184 
App.  Div.  507,  172  N.  Y.  Supp.  79,  it 
was  held  that  the  formal  revocation 
of  the  letters  of  a  temporary  admin- 
istrator was  unnecessary  where  per- 
manent letters  had  been  issued,  as  the 
issuance  of  the  latter  effected  the  re- 
moval of  the  temporary  administrator 
in  itself. 

In  Hastings  v.  Tousey  (1908)  123 
App.  Div.  480,  108  N.  Y.  Supp.  ^6, 
it  appeared  that  the  plaintiff  was  tern- 
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porary  administrator  of  the  estate  of 
Rosalie  Tousey  Hastings,  and  in  this 
capacity  brought  suit  to  determine  the 
ownership  of  a  certain  share  of  stock 
which  he  held,  and  if  it  should  be  held 
to  belong  to  the  estate,  to  compel  a 
transfer  of  it  on  the  books  of  the  de* 
fendant  corporation.  Pending  the 
suit,  the  plaintiff  was  appointed  ex- 
ecutor of  the  estate,  and  it  was  held 
that  he  could  not  continue  the  action 
in  the  character  of  temporary  admin- 
istrator, as  his  appointment  as  exec- 
utor ipso  facto  extinguished  whatever 
authority  he  might  have  had  as  tem- 
porary administrator,  and  this  without 
any  formal  revocation  of  his  letters 
of  temporary  administration. 

b.  Administration    during     minority     of 

next  of  Icin, 

The  office  of  an  administrator  ap- 
pointed to  act  during  the  minority  of 
the  next  of  kin  of  an  intestate  termi- 
nates when  the  next  of  kin  becomes  of 
age.  Riegel's  Appeal  (1886)  2  Sadler 
(Pa.)  58,  17  W.  N.  C.  279,  4  Atl.  173, 
wherein  it  was  held  that  the  office  of 
an  administrator  appointed  for  the 
minority  of  the  next  of  kin  of  the  de- 
cedent, where  the  next  of  kin  were  all 
under  age  at  the  time,  was  terminated 
when  the  eldest  son  of  the  decedent 
arrived  at  fjull  age,  for  although  his 
letters  did  not  so  state,  he  took  the 
letters  subject  to  the  condition  ex- 
pressed in  the  statute. 

o*  Administration   pendente    lite. 

The  authority  of  the  administrator 
appointed  pendente  lite  ceases  with 
the  termination  of  the  litigation.  State 
ex  rel.  Ashton  v.  Imel  (1912)  248  Mo. 
180,  147  S.  W.  989;  Cole  v.  Wooden 
(1840)  18  N.  J.  L.  15;  Woolley  v. 
Pemberton  (1886)  41  N.  J.  Eq.  394,  5 
Atl.  139. 

In  State  ex  rel.  Ashton  v.  Imel  (Mo.) 
supra,  it  appeared  that  the  relator, 
Mrs.  Ashton,  was  the  widow  and  ex- 
ecutrix of  the  will  of  Thomas  Ashton, 
deceased.  A  daughter  of  the  testator 
contested  the  will,  making  the  relator 
a  party  defendant.  Thereafter  she 
applied  to  the  probate  court  for  an 
order  appointing  an  administrator 
pendente  lite.  This  application  was 
granted,    an    administrator   pendente 


lite  being  appointed.  The  executrix 
asked  leave  to  appeal  from  the  order 
of  the  probate  court  appointing  the 
administrator  pendente  lite.  The.pro- 
bate  court  refused  to  allow  an  appeal, 
and  the  executrix  sued  out  of  the  cir- 
cuit court  of  Buchanan  county  an  al- 
ternative writ  of  mandamus.*  In  reply 
to  the  writ,  the  probate  judge  filed  a 
demurrer,  and  the  demurrer  was  sus- 
tained and  judgment  entered  denying 
the  right  of  the  relator  to  an  absolute 
writ  of  mandamus.  Upon  appeal  from 
that  judgment,  the  case  was  sent 
from  the  court  of  appeals  to  the  su- 
preme court  of  the  state.  While  these 
suits  were  in  progress,  the  contest  of 
the  will  resulted  in  a  judgment  sus- 
taining its  validity.  It  was  therefore 
held  that,  as  the  powers  and  duties  of 
the  administrator  pendente  lite  had 
ceased  ipso  facto  when  the  will  contest 
was  ended,  the  appeal  should  be  dis- 
missed, as  there  was  no  longer  any 
real  substance  left  in  the  case.  If  the 
writ  of  mandamus  were  allowed  there 
would  be  nothing  gained  by  it,  as  the 
legal  existence  of  the  administrator 
pendente  lite  had  long  since  ceased. 
"By  analogy,  his  office  is  said  to  be 
in  the  nature  of  a  receivership;  and, 
when  the  contest  is  at  an  end  and  the 
validity  of  the  will  established,  his 
term  of  office  expires  and  his  right  to 
act  ends  " 

In  Cole  V.  Wooden  (1840)  18  N.  J. 
L.  15,  it  was  held  that  the  authority 
of  an  administrator  pendente  lite  end- 
ed when  the  suit  for  the  duration  of 
which  he  was  appointed  was  at  an 
end,  and  no  agreement  of  those  in* 
terested  to  continue  such  administra- 
tor in  office  could  give  him  any 
authority.  The  only  way  this  could  be 
done  would  be  to  take  out  letters  in 
the  regular  way. 

In  Woolley  v.  Pemberton  (N.  J.) 
supra,  it  was  held,  inter  alia,  that  the 
functions  of  an  administrator  pen- 
dente lite  ceased  when  the  litigation 
over  the  will  was  concluded,  except 
that  he  would  still  remain  liable  to 
account  for  what  he  received  and  to 
pay  whatever  remained  in  his  hands 
to  the  person  pronounced  by  the  court 
to  be  entitled  thereto  for  further  dis- 
tribut'on. 
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In  Diehr  v.  Dean  (1916)  —  Mo.  App. 
—  187  S.  W.  602,  it  was  held  that  the 
authority  of  an  administrator  pen- 
dente lite  did  not  end  with  the  termi- 
nation of  a  will  contest,  but  continued 
until  the  final  result  of  the  will  con- 
test was  duly  certified  to  the  probate 
court. 

V.  IHHqwtalification* 

a,  Oenerally, 

It  has  been  held  that  the  office  of 
an  executor  or  administrator  is  vacat- 
ed by  his  voluntary  doing  of  an  act 
which  disqualifies  him.  Poindexter's 
Succession  (1867)  19  La.  22;  Vogel's 
Succession  (1868)  20  La.  Ann.  81; 
Hebert  v.  Jackson  (1876)  28  La.  Ann, 
377. 

In  Hebert  v.  Jackson  (La.)  supra, 
•it  was  held  that  an  executor  forfeited 
his  office  by  leaving  the  Federal  lines 
and  joining  the  Confederate  Army. 
The  office  thereby  became  vacant, 
hence  a  confession  of  judgment 
against  the  estate  after  the  war  was 
over  was  a  nullity. 

In  Poindexter's  Succession  (La.)  su- 
pra, it  was  held  that  a  curator,  by 
refusing  to  take  the  oath  of  allegiance 
and  going  beyond  the  jurisdiction  of 
the  proper  authority,  became  functus 
officio,  and  lost  all  right  to  control  or 
administer  the  property  any  further, 
and  all  right  to  any  commissions,  ex- 
cept on  sums  received  or  recovered  by 
him  prior  to  his  abandonment  of  his 
trust. 

In  Vogel's  Succession  (1868)  20  La. 
Ann.  81,  it  was  held  that  an  executor 
who  had  voluntarily  incapacitated 
himself  from  performing  the  duties  of 
his  office  by  refusing  to  take  the  oath 
of  allegiance  required  of  all  persons 
exercising  functions  public  or  private, 
and  by  registering  himself  as  an  en- 
emy of  the  United  States,  by  reason 
of  which  he  was  expelled  from  the 
jurisdiction  of  the  court,  ceased  to  be 
an  execntor  of  the  estate,  and  the  ap- 
pointment of  a  dative  executor,  with- 
out first  revoking  the  letters  testa- 
mentary previously  issued,  was  proper, 
as  the  office  had  become  vacant  by 
the  executor's  acts. 

But  in  Chicago.  R.  I.  &  P.  R.  Co.  v. 
FOREESTEE   (reported  herewith)   ante. 


163,  it  was  held  that  the  removal  of 
an  administrator  of  an  estate  from 
the  state  after  his  appointment  as  ad- 
ministrator did  not  ipso  facto  vacate 
the  letters,  but  merely  furnished  suffi- 
cient-ground to  warrant  the  probate 
court  in  making  an  order  revoking  and 
vacating  the  letters. 

b.  By  nutrriage. 

In  some  jurisdictions  it  is  held  that 
the  marriage  of  an  executrix  or  ad- 
ministratrix terminates  her  author- 
ity to  act.  Pistole  v.  Street  (1837)  5 
Port.  (Ala.)  64;  Kavanaugh  v.  Thomp- 
son (1849)  16  Ala.  817;  Whittaker  v. 
Wright  (1880)  35  Ark.  511;  Carrol  v. 
Connet  (1829)  2  J.  J.  Marsh.  (Ky.) 
195;  Tribble  v.  Broaddus  (1893)  15 
Ky.  L.  Rep.  324,  23  S.  W.  349;  Wood 
v.  Chetwood  (1876)  27  N.  J.  Eq.  311; 
Re  Fagin  (1887)  10  Ohio  Dec.  Reprint, 
180.  Compare  Cadwallader  v.  Evans 
(1857)  1  Disney  (Ohio)  585,  12  Ohio 
Dec.  Reprint,  811. 

In  Pistole  v.  Street  (Ala.)  supra,  it 
was  held  that  an  administratrix,  by 
marriage,  lost  her  capacity  to  act  as 
administratrix  during  the  coverture, 
but  as  she  survived  her  husband  her 
right  to  administer  revived,  but  she 
remained  liable  for  his  administration 
of  the  estate. 

In  Re  Fagin  (1887)  10.  Ohio  Dec. 
Reprint,  180,  it  was  held  that  an  un- 
married woman  who  was  appointed 
executrix  and  subsequently  married 
thereby  lost  her  capacity  to  be  an  ex- 
ecutrix. Her  authority  was  extin- 
guished by  her  marriage,  as  a  statute 
expressly  provided  that  it  should  be. 
Rev.  Stat.  §  6022. 

In  Tribble  v.  Broaddus  (1893)  15 
Ky.  L.  Rep.  324,  23  S.  W.  349,  it  was 
held  that  the  marriage  of  an  executrix 
terminated  her  authority  to  act,  there 
being  a  statute  to  that  effect,  except 
where  the  widow  was  constituted  a 
trustee  by  the  will,  which  the  court 
held  she  was  not  in  this  case. 

In  Wood  V.  Chetwood  (1876)  27  N.  J. 
Eq.  311,  it  was  held  that  where  an 
executrix  married,  her  husband  be- 
came executor  in  her  place  and  ren- 
dered himself  a  trustee  with  her  of 
the  assets  of  the  estate,  and,  as  such, 
he  might  be  compelled  to  account. 

In  Whittaker  v.  Wright   (1880)  35 
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Ark.  511,  it  was  held  that  where  an 
executrix  of  an  estate  married  and 
removed  from  the  state,  she  thereby 
ceased  to  be  an  executrix,  as  neither 
a  married  woman  nor  a  nonresident 
could  be  administratrix  or  executrix. 

In  Kavanau^h  v.  Thompson  (1849) 
16  Ala,  817,  it  was  held  that  where 
an  administratrix  married,  her  hus- 
band became  administrator  in  his  own 
right,  and  took  on  himself  all  the 
duties,  and  was  entitled  to  all  the  priv- 
ileges, which  belonged  to  the  admin- 
istratrix before  the  marriage.  He 
was  therefore  the  proper  represent- 
ative of  both,  and  service  of  citation 
upon  him  would  be  sufficient  without 
also  serving  the  wife. 

In  Carrol  v.  Connet  (1829)  2  J.  J. 
Marsh.  (Ky.)  195,  it  was  held  that  al- 
though an  administratrix  became  in- 
capable by  reason  of  marriage,  yet  this 
did  not  release  her  sureties,  as  they 
remained  liable  for  her  husband's  acts, 
since  he  became  administrator  by  rea- 
son of  the  marriage. 

In  Cadwallader  v.  Evans  (1857)  1 
Disney  (Ohio)  585,  12  Ohio  Dec.  Re- 
print, 811,  it  was  held  that  where  a 
woman  was  sole  administratrix,  her 
subsequent  marriage  did  not  terminate 
her  office.  Her  husband  thereby  be- 
came coadministrator  with  her. 

In  other  jurisdictions  the  marriage 
of  an  executrix  or  administratrix  does 
not  ipsf  facto  revoke  the  letters  issued 
to  her,  though  it  may  be  a  ground  for 
her  removal.  Schroeder  v,  Superior  Ct 
(1886)  70  Cal.  343,  11  Pac.  651;  Mc- 
Millan v.  Hayward  (1892)  94  Cal.  357, 
29  Pac.  774;  Jenkins  v.  Jenkins  (1864) 
23  Ind^  79;  Yates  v.  Clark  (1878)  56 
Miss.  212;  Lindsay,  v.  Lindsay  (1787) 
1  S.  C,  Eq.  (1  Desauss.)  150;  Hamilton 
V.  Levy  (1894)  41  S.  C.  374, 19  S.  E.  610. 
Compare  Teschemacher  v.  Thompson 
(1861)  18  Cal.  11,  79  Am.  Dec.  151. 

In  McMillan  v.  Hayward  (1892)  94 
Cal.  357,  29  Pac.  774,  it  was  held  that 
the  marriage  of  an  executrix  did  not 
ipso  facto  extinguish  her  authority  to 
act  as  executrix,  but  was  merely  a 
ground  for  her  removal,  and  until  re- 
moved she  continued  to  exercise  all 
the  functions  of  the  office. 

In  Schroeder  v.  Superior  Ct.  (1886) 
70  Cal.  343,  11  Pac.  651,  it  was  held 


that  the  marriage  of  an  executrix  did 
not  "eo  instanti"  extinguish  her 
authority,  but  merely  rendered  her 
incompetent  to  act,  and  was  a  ground 
for  her  removal.  The  words  "her 
authority  is  extinguished,"  it  was  held, 
were  employed  in  §§  1352.  and  1350, 
1411,  1436,  1437,  and  other  sections  of 
the  Code  of  Civil  Procedure  as  the 
equivalent  of  "she  ceases  to  be  com- 
petent." 

In  Yates  v.  Clark  (1878)  56  Miss. 
212,  it  was  held  that  the  marriage  of 
an  executrix  did  not  per  se  revoke  her 
authority  to  act  as  executrix,  nor  did 
the  fact  that  her  husband  failed  to 
furnish  a  bond,  as  required  by  statute 
in  such  cases,  have  that  effect.  It  was 
but  a  ground  for  removal,  and  until 
the  exercise  by  the  proper  court  of  its 
power  of  removal  for  this  cause,  her. 
power  as  executrix  remained  in  full 
force. 

In  Jenkins  v.  Jenkins  (1864)  23  Ind. 
79,  it  was  held  that  a  married  woman 
was  competent  to  act  as  an  executrix 
or  administratrix  with  her  husband's 
consent,  under  the  statutes  relating 
thereto  (2  Gavin  &  H.  486,  §  1,  and 
2  Gavin  &  H.  491-493,  §§  22  and  27), 
and  such  consent  did  not  make  the 
husband  a  coadministrator  with  the 
wife. 

In  Hamilton  v.  Levy  (1894)  41  S.  C. 
374,  19  S.  E.  610,  it  was  held  that  the 
marriage  of  an  administratrix  did  not 
revoke  her  letters  of  administration, 
but  made  the  husband  her  coadminis- 
trator, who  would  be  liable  for  any  act 
of  administration  afterwards  per- 
formed by  her. 

In  Teschemacher  v.  Thompson 
(1861)  18  Cal.  11,  79  Am.  Dec.  151,  it 
was  held  that  where  an  executrix  had 
intermarried  with  one  of  her  coexec- 
utorSy  her  authority  as  executrix 
ceased,  and  therefore  the  action  was 
properly  brought  in  the  name  of  the 
executors. 

0.  By  loss  of  office  giving  right  to  ad- 

minister. 

Where  the  right  to  act  as  executor 
or  administrator  is  appurtenant  to  the 
possession  of  a  public  office,  it  has 
been  held  that  the  resignation  of  the 
officer  or  the  expiration  of  his  term 
terminates   his  power  to  administer. 
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Landford  ▼.  Dunklin  (1882)  71  Ala. 
694;  Levi  v.  HuRgins  (1868)  48  S.  C. 
L.  (14  Rich.)  166. 

In  Landford  v.  Dunklin  (Ala.)  su- 
pra, it  was  heid  that,  by  the  particular 
phraaeology  of  a  statute  which  pre- 
scribed the  duties  of  sheriffs  and 
coroners,  and  stated  that  where  a  sher- 
iff or  coroner*  acted  as  administrator, 
the  administration  should  attach  to 
the  office,  and  not  to  the  person,  the 
power  of  the  sheriff  to  act  as  admin- 
istrator ended  when  his  term  as  sher- 
iff expired,  and  that  it  was  not  neces- 
sary for  letters  of  administration 
which  would  thus  expire  by  operation 
of  law  to  be  revoked  before  letters 
could  be  granted  to  another  person. 

In  Levi  v.  Huggins  (1867)  48  S.  C 
L.  (14  Rich.)  166,  it  appeared  that  the 
defendant  was  a  commissioner  in 
equity  and  as  such  took  out  letters  of 
administration  on  an  estate.  .Before 
he  had  received  any  assets  of  the  es- 
tate, however,  he  resigned  the  office 
of  commissioner  and  turned  over  to 
his  successor  all  the  assets  in  his 
hands  including  all  those  of  the  es- 
tates of  which  he  -was  administrator. 
It  was  held  that  he  ceased  to.  be  ad- 
ministrator when  he  resigned  the  office 
of  conunissioner  in  equity,  and  no  ac- 
tion in  respect  to  the  estate  could  be 
maintained  against  him. 

In  other  jurisdictions  it  is  held  that 
the  loss  of  an  office  does  not  affect  an 
administratorship  or  executorship 
held  virtute  officii.  Beale  v.  Hall 
(1857)  22  Ga.  431;  Olsen  v.  Rich 
(1881)  79  Ky.  244;  Hull  v.  Neal  (1854) 
27  Miss.  424. 

In  Beale  v.  Hall  (6a.)  supra,  it  was 
held  that  the  office  of  administrator 
did  not  expire,  when  held  by  the  clerk 
of  the  superior  court,  when  his  term  of 
office  expired,  as  the  office  of  admin- 
istrator was  not  appurtenant  to  the 
office  of  clerk  of  the  court.  The  or- 
dinary had  discretion  by  law  to  ap- 
point any  suitable  and  proper  person 
to  be  administrator,  and  if  it  were 
held  that  the  successor  of  the  clerk 
of  the  court  became  also  his  successor 
as  administrator,  the  ordinary  would 
be  deprived  of  his  right  to  exercise  his 
discretion,  and  the  purpose  of  the  law 
would  not  be  accomplished;  namely. 


to  secure  the  administration  of  estates 
by  fit  and  proper  persons. 

In  Olsen  v.  Rich  (1881)  79  Ky.  244, 
it  appeared  that  the  appellant,  Ol- 
son's administrator,  had  formerly  been 
public  administrator,  but  had  resigned 
his  office.  After  his  resignation  as 
public  administrator,  he  commenced 
this  action  as  the  administrator  of  the 
estate  of  John  Olsen.  The  court  be- 
low was  of  the  opinion  that,  his  resig- 
nation of  the  office  of  public  admin- 
istrator having  been  tendered  and 
accepted,  it  was  a  surrender  of  all  the 
trusts  confided  to  him  by  reason  of 
his  office,  and  dismissed  the  action. 
It  was  held  that  in  so  doing  the  court 
below  erred,  and  that  the  public  ad- 
ministrator continued  to  be  adminis- 
trator of  those  estates  as  to  which  he 
had  been  appointed  while  in  office,  un- 
til he  should  be  removed  from  office 
for  a  cause  as  provided  by  statute. 

In  Hull  V.  Neal  (1854)  27  Miss.  424, 
it  appeared  that  a  sheriff  had  been 
appointed  administrator  of  an  estate 
by  virtue  of  his  office.  The  law  relat- 
ing to  this  subject  was  thereafter 
repealed,  so  far  as  it  related  to  that 
particular  county.  A  son  of  the  in- 
testate applied  to  the  court  to  be  ap- 
pointed administrator  de  bonis  non,' 
and  the  court  made  the  appointment. 
The  sheriff  contended  that  the  court 
had  no  authority  to  make  the  ap- 
pointment without  giving  him  time- 
ly notice  of  the  application  and  until 
he  had  settled  accounts  as  provided 
by  law.  It  was  held  that,  although  the 
repeal  of  the  law  did  not  ipso  facto 
revoke  the  letters  of  administration, 
it  gave  the  probate  court  power  to  do 
so  at  any  time  and  to  commit  the  ad- 
ministration to  the  person  entitled  to 
the  same  by  law. 

F/.  Completion  of  administration. 

It  has  been  held  that  an  executor- 
ship ceases  when  all  the  duties  speci- 
fied in  the  will  have  been  performed. 
Downey  v.  Kearney  (1917)  81  W.  Va. 
422,  94  S.  E.  509.  In  that  case  it  ap- 
peared that  a  testator  left  his  estate, 
consisting  mainly  of  stocks  and  bonds, 
to  his  widow  for  life  or  during  her 
widowhood.  The  will  authorized  the 
widow  to  make  payment  of  legacies 
during  her  life  if  she  wished  to  do  so. 
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The  only  duties  required  of  the  exec- 
utors were  that  they  pay  the  debts  and 
funeral  expenses  and  turn  over  the  re- 
mainder to  the  widow.  Their  exec- 
utorship then  terminated.  They  were 
not  required  even  to  pay  specific  legr- 
acies  before  turning  over  the  estate 
to  the  widow.  It  was  held  that  there 
was  no  implied  trust  created  by  the 
will  whereby  the  executors  were  re- 
quired to  make  distribution  to  the 
legatees,  as  the  delivery  to  the  life 
tenant  passed  all  title  and  control  of 
the  assets  from  them. 

So  it  has  been  held  that  the  approv- 
al of  the  final  account  of  an  executor 
or  administrator  terminates  his  office. 
Anderson's  Succession  (1857)  12  La. 
Ann.  95;  Decuir's  Succession  (1874) 
26  La.  Ann.  222 ;  State  ex  rel.  Matteson 
V.  Probate  Ct.  (1901)  84  Minn.  289,  87 
N.  W.  783;  Vandever's  Appeal  (1862) 
42  Pa.  74;  Krogman's  Estate  (1894) 
14  Pa.  Co.  Ct.  567.  Compare  Lowry 
V.  Tilleny  (1884)  31  Minn.  500,  18  N. 
W.  452;  Re  Scheffer  (1884)  58  Minn. 
29,  59  N.  W.  956. 

In  Decuir's  Succession  (1874)  26  La. 
Ann.  222,  it  was  held  that  a  judgment 
homologating  the  final  account  and 
tableau  of  an  administratrix  dis- 
charged her  from  her  trust,  and  she 
had  no  standing,  as  administratrix,  to 
bring  an  action  a  year  after  the  rendi- 
tion of  the  judgment,  to  have  it  set 
aside. 

In  Vandever's  Appeal  (1862)  42  Pa. 
74,  it  appeared  that  an  administrator 
of  an  estate  had  been  appointed,  had 
administered  the  estate,  and  had  sub- 
mitted an  account  showing  distribu- 
tion made,  which  was  confirmed  by  the 
court.  He  credited  it  himself  with  the 
sum  of  $921.34,  which  he  claimed  to 
hold  as  trustee  under  an  appointment 
of  the  widow  and  heirs,  it  being  one 
third  of  the  net  amount  of  the  proceeds 
of  sale  of  the  real  estate,  and  upon 
which  interest  was  to  be  paid  for  life 
to  the  widow,  and  after  her  death  to  be 
distributed  among  the  heirs.  The  ad- 
ministrator converted  the  money  to  his 
own  use,  and  lost  it  by  a  sheriff's  sale 
of  the  land  in  which  it  was  invested, 
but  continued  to  pay  interest  to  the 
widow  for  six  years.  The  widow  then 
brought  suit  in  the  orphans'  court  to 


compel  the  administrator  to  turn  over 
the  money  in  his  possession  to  a  suc- 
cessor to  be  appointed  by  the  court.  It 
was  held  that  the  relation  of  admin- 
istrator and  distributees  theretofore 
existing  between  the  parties  was  ter- 
minated by  their  own  act  in  constitut- 
ing the  administrator  a  trustee,  and 
therefore  the  court  had  no  jurisdiction 
to  compel  the  administrator  to  account. 
He  was  discharged  by  the  confirmation 
of  the  administration  account. 

In  State  ex  rel.  Matteson  v.  Probate 
Ct.  (1901)  84  Minn.  289.  87  N.  W.  783. 
it  was  held  that  the  office  of  an  admin- 
istrator ceased  when  the  probate  court 
had  allowed  the  administrator's  final 
account  and  had  rendered  its  final  de- 
cree of  distribution  assigning  the  res- 
idue of  the  estate.  "The  jurisdiction 
of  the  probate  court  in  Minnesota  is 
not  conferred  by  the  common  law,  nor 
by  any  statute  of  the  state,  but  by  our 
Constitution,  and  is  limited  to  'juris- 
diction over  the  estates  of  deceased 
persons  and  persons  under  guardian- 
ship.' Const,  art.  6,  §  7.  It  follows 
that  in  cases  where  a  court  of  probate 
acquires  jurisdiction  over  the  estate 
of  a  particular  decedent  such  jurisdic- 
tion is  ended,  and  the  office  of  admin- 
istrator, which  depends  upon  such 
jurisdiction,  becomes  functus  officio 
whenever  such  estate  passes  by  opera- 
tion of  law  from  its  final  control.  No 
argument  can  make  this  obvious  prop- 
osition clearer,  for  it  is  self-evident 
that,  if  the  jurisdiction  is  limited  to 
the  estate  of  such  deceased  person,  and 
the  sole  basis  of  such  jurisdiction,  the 
estate,  passes  from  its  control,  and  the 
right  to  the  possession  and  control 
thereof  vests  by  operation  of  law  in 
the  heirs  and  distributees,  it  has  no 
longer  any  jurisdiction  in  the  prem- 


>» 


ises. 

But  in  Lowry  v.  Tilleny  (1884)  31 
Minn.  500,  18  N.  W.  452,  it  was  held 
that  the  fact  that  administrators  had 
filed  their  account,  that  the  same  was 
allowed  and  an  order  of  distribution 
made,  did  not  abate  the  action  then 
pending,  nor  relieve  the  administra- 
tors of  their  official  responsibilities 
and  duties,  as  they  had  not  been  dis- 
charged.   Until  discharged  it^was  con^ 
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petent  for  them  to  collect  claims  due 
the  estate. 

In  the  case  of  Re  Scheffer  (1894)  58 
NimL  29,  59  N.  W.  956,  it  was  held  that 
in  order  to  effect  the  removal  of  an 
executor,  there  must  be  some  order  or 
decree  of  the  court  which  manifested 
the  intent  of  the  court  to  bring  about 
that  result,  which  must  appear  with 
certainty,  beyond  mere  conjecture.  It 
was  therefore  held  that  as  there  was 
nothing  to  show, that  the  attention  of 
the  probate  court  was  ever  directed  to 
the  closing  of  the  administration  or  of 
changing  the  possession  of  the  estate 
in  the  hands  of  the  executors  from 
possession  as  executors  to  possession 
as  trustees,  or  any  intent  to  discharge 
the  executors,  they  still  remained  sul> 
ject  to  the  jurisdiction  of  the  probate 
court,  and  were  not  trustees  subject 
only  to  a  court  of  equity. 

In  Krogman's  Estate  (1894)  14  Pa* 
(3o.  Ct.  567,  it  appeared  that  the  final 
account  of  an  executor  was  confirmed 
and  a  decree  of  distribution  made, 
awarding  a  distributive  share  to  the 
petitioner.  Instead  of  taking  posses- 
sion of  the  share  awarded  her,  the 
petitioner  allowed  it  to  remain  with 
the  executor  for  several  years  there- 
after. The  respondent  claimed  that  he 
held  this  money  as  banker,  agent,  or 
attorney,  or  in  some  capacity  other 
than  executor,  and  that  there  was  an 
agreement  between  him  and  the  peti- 
tioner by  which  he  was  to  honor  her 
drafts  and  pay  her  interest  on  the 
amount  remaining  in  his  hands.  It 
was  held  that  the  proof  showed  that 
the  contention  of  the  respondent  was 
correct,  and  that  the  only  relation  ex- 
isting between  the  petitioner  and  the 
respondent  was  that  of  debtor  and 
creditor,  and  the  executor,  as  such, 
was  discharged. 

In  Anderson's  Succession  (1857)  12 
La.  Ann.  95,  the  residuary  legatees 
brought  an  action  against  the  exec- 
utors of  an  estate  to  recover  interest 
at  the  rate  of  20  per  cent  per  annum 
on  all  sums  which  the  executors  had 
failed  to  deposit  in  the  bank.  The 
executors  set  up  res  judicata  as  a  de- 
fense. It  appeared  that  the  executors 
had  filed  a  final  account,  which  was 
contested  by  the  agent  of  the  resid- 


uary legatees,  and,  after  being  mod- 
ified in  certain  respects,  was  approved 
and  the  agent  put  in  possession  of  the 
property  and  rights  of  the  residuary 
legatees.  No  appeal  was  taken  from 
the  judgment  so  entered.  It  was  held 
that  it  must  be  presumed  that  the 
agent  of  the  residuary  legatees  had 
been  put  in  possession  of  the  property 
thus  adjudicated  in  favor  of  his  prin- 
cipals. The  functions  of  the  exec- 
utors were  therefore  at  an  end,  and 
the  right  to  enforce  the  penalty  under 
the  statute  for  a  failure  to  make  the 
deposit,  even  had  it  existed,  had  also 
ceased. 

But  by  the  weight  of  authority  the 
removal  or  discharge  of  an  executor 
or  administrator  is  not  effected  by 
the  approval  of  his  final  account  with- 
out a  formal  order  of  discharge. 

United  States. — Fewlass  v.  Keeshan 
(1898)  32  C.  C.  A.  8,  60  U.  S.  App.  133, 
88  Fed.  573. 

Alabama. — Ligon  v.  Ligon  (1887) 
84  Ala.  555,  4  So.  405;  Whetstone  v. 
McQueen  (1902)  137  Ala.  301,  84  So. 
229. 

California. — McCrea  v.  Haraszthy 
(1875)  51  Cal.  146;  Re  Clary  (1896) 
112  CaK  292,  44  Pac.  569. 

Illinois.  —  Atherton  v.  Hughes 
(1911)  249  111.  317,  94  N.  E.  546. 

Michigan.--Root  v.  Beymer  (1906) 
146  Mich.  692,  110  N.  W.  57. 

Missouri — Francisco  v.  Wingfield 
(1901)  161  Mo.  542,  61  S.  W.  842; 
Ewing  V.  Parrish  (1910)  148  Mo.  App. 
492,  128  S.  W.  538. 

Nebraska.  —  Hazlett      ▼•      Blakely 

(1903)  70  Neb.  613,  97  N.  W.  808. 
New    York.—Re    Williams     (1917) 

165  N.  Y.  Supp.  716;  Willets  v.  Haines 

(1904)  96  App.  Div.  5,  88  N.  Y.  Supp. 
1018,     affirmed    without    opinion     in 

(1905)  182  N.  Y.  543,  75  N.  E.  1135; 
Rosen  v.  Ward  (1904)  96  App.  Div. 
262,  89  N.  Y.  Supp.  148. 

North  Carolina.  —  Best  v.  Best 
(1913)  161  N.  C.  513,  77  S.  E.  762. 

Washington. — Denny  v.  Sayward 
(1894)   10  Wash.  422,  89  Pac.  119. 

In  Fewlass  v.  Keeshan  (Fed.)  su- 
pra, it  was  held  that  a  sworn  state- 
ment of  an  administrator  that  he  had 
fully  administered  the  estate,  accom- 
panied by  an  affidavit  of  the  widow 
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of  the  intestate  supportinsr  his  state- 
ment and  aakinff  that  the  statement 
should  be  accepted  as  his  final  ac- 
count, was  insufficient  to  discharge 
the  administrator  in  the  absence  of 
any  order  of  the  court  allowing  the 
papers  to  constitute  a  final  account 
and  discharging  the  administrator. 

In  Ligon  v.  Ligon  (Ala.)  supra,  it 
was  held  that  a  final  settlement  of  the 
accounts  of  an  administrator  did  not 
necessarily  discharge  him  from  fur- 
ther accounting  unless  there  was  an 
order  discharging  him  from  his  office, 
or  unless  decrees  were  rendered  dis- 
tributing the  residue  of  the  estate 
among  those  entitled,  and  they  had 
been  paid. 

In  Whetstone  v.  McQueen  (Ala.) 
supra,  it  was  held  that  the  mere  fact 
that  an  administrator  had  made  a 
final  settlement  of  an  estate,  and  had 
distributed  all  the  funds  thereof  to 
the  parties  entitled  thereto,  did  not 
necessarily  show  that  the  adminis- 
trator had  ever  been  devested  of  his 
administrative  capacity,  in  the  ab- 
sence of  any  order  of  discharge  en- 
tered on  the  records. 

In  McCrea  v.  Haraszthy  (CaL) 
supra,  it  was  held  that  the  mere  allow- 
ance of  the  final  account  of  an  exec- 
utor was  not  the  equivalent  of  a 
decree  discharging  him.  Until  the 
entry  of  such  a  decree,  the  trust  still 
continued  in  contemplation  of  law, 
and  the  executor  remained  clothed 
with  the  duty  and  authority  of  his 
office. 

In  Re  Clary  (Cal.)  supra,  it  was 
held  that  an  administrator  who  had 
rendered  a  final  account  and  made  dis- 
tribution, but  who  had  not  been 
discharged,  was  subject  to  the  juris- 
diction of  the  probate  court  as  admin- 
istrator, and  could  be  compelled  to  pay 
over  a  distributive  share  of  the  estate 
which  he  had  appropriated  to  his  own 
use,  and  in  case  of  his  refusal  be  pun- 
ished as  for  a  contempt.  Until  his' 
final  discharge,  the  jurisdiction  of  the 
probate  court  did  not  cease. 

In  Atherton  v.  Hughes  (1911)  249 
01.  317,  94  N.  E.  546,  it  was  held  that 
the  approval  of  the  account  of  an  ad- 
ministrator did   not  alone   work  his 


discharge  as  administrator  or  settle 
the  estate.  If  thereafter  any  property 
came  into  his  hands  and  there  were 
debts  of  the  estate,  it  would  become 
his  duty  to  sell  the  property  to  satis- 
fy the  debts. 

In  Root  V.  Beymer  (1906)  146  Mich. 
692,  110  N.  W.  57,  it  was  held  that 
the  final  settlement  and  approval  of 
the  account  of  an  executrix  did  not 
necessarily  put  an  end  to  the  func- 
tions of  the  execatrix,  but,  if.  the  oc- 
casion should  arise,  she  could  further 
pursue  her  duties  for  the  benefit  of 
the  estate  unless  there  had  been  a 
formal  discharge  entered  on  the  rec- 
ords. 

In  Francisco  v.  Wingfield  (1901) 
161  Mo.  542,  61  S.  W.  842,  it  was  held 
that  an  executrix  continued  in  office 
and  remained  clothed  vrith  the  duties 
of  the  office  and  subject  to  the  control 
of  the  probate  court  until  a  decree 
was  entered  discharging  her,  as  it  ap- 
peared that  when  the  probate  court 
approved  her  final  settlement,  the 
decree  expressly  provided  that  the 
estate  should  remain  open,  for  the 
purpose  of  selling  the  real  estate  in 
accordance  with  the  terms  of  the  will. 

In  Ewing  v.  Parish  (1910)  148  Mo. 
App.  492,  128  S.  W.  638,  it  was  held 
that  an  administrator  who  had  submit- 
ted a  final  account  which  had  been 
approved,  the  judgment  of  the  probate 
court  containing  no  full  order  of  dis- 
charge, but  merely  declaring  that  the 
filing  of  the  receipts  from  the  dis- 
tributees should  be  in  full  discharge 
of  all  funds  in  the  administrator's 
hands,  which  receipts  were  not  shown 
ever  to  have  been  filed  so  as  to  work 
a  discharge  even  to  that  extent, — had 
not  ceased  to  be  administrator,  and 
might  therefore  recover  assets  not  in- 
cluded in  his  previous  settlement  and 
of  the  existence  of  which  he  was  then 
unaware. 

In  Hazlett  v.  Blakely  (1903)  70  Neb. 
618,  97  N.  W.  808,  it  was  held  that  the 
final  settlement  of  the  accounts  of  an 
administratrix  and  her  discharge 
thereon  entered  did  not  prevent  an 
action  being  broaght  •  for  a  claim 
against  the  estate.  The  administra- 
trix, it  was  held,  was  discharged  only 
as   to   matters   contaitied   in   the   ac- 
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counts  settled,  but  her  liability  as 
trustee  of  the  estate  continued. 

In  Re  Williams  (1917)  165  N.  Y. 
Supp.  716,  it  was  held  that  a  decree 
settlins:  the  accounts  of  an  adminis- 
trator did  not  revoke  his  letters  or 
vacate  his  office.  Other  assets  might 
be  realized  and  new  liabilities  in- 
curred, and  as  to  these  the  represent- 
ative's duty  continued.  It  was 
therefore  held  that  the  administrator 
had  power  to  sell  real  property  of  the 
decedent  to  pay  for  a  headstone  which 
had  been  placed  at  the  grave,  and  had 
not  been  paid  for,  as  a  suitable  head- 
stone was  a  part  of  the  funeral  ex- 
penses, to  pay  for  which  real  prop- 
erty might  be  ordered  sold. 

In  Willets  v.  Haines  (1904)  96  App. 
Div.  5,  88  N.  Y.  Supp.  1018,  affirmed 
without  opinion  in  (1905)  182  N.  Y. 
543,  75  N.  E.  1135,  it  was  held  that  an 
order  directing  executors,  in  settling 
their  final  account,  to  turn  over  prop- 
erty in  their  hands  to  themselves  as 
trustees,'  did  not  terminate  their 
authority  as  executors  where  the  or- 
der did  not  expressly  decree  their 
discharge.  They  still  had  power  to 
administer  any  other  assets  that  might 
then  be  in,  or  should  thereafter  come 
into,  their  hands,  and  as  to  these  the 
executorial  duty  continued. 

In  Best  V.  Best  (1913)  161  N.  C.  513, 
77  S.  E.  762,  it  was  held  that  neither 


the  powers  nor  the  duties  of  an  ad- 
ministrator necessarily  ceased  be- 
cause a  final  settlement  had  been 
formally  made.  Unless  in  terms  dis- 
charged from  further  execution  of  his 
trust,  he  still  had  power  and  might 
have  been  under  obligation  to  go  on 
and  collect  assets  when  opportunity 
was  further  presented. 

In  Denny  v.  Sayward  (1894)  10 
Wash.  422,  39  Pac.  119,  it  appeared 
that  the  executors  of  an  estate  had 
brought  suit  in  behalf  of  the  estate 
to  recover  money  paid  by  them  on 
account  of  a  judgment  rendered 
against  the  decedent  as  surety.  The 
defendant  set  up  as  one  of  his'  de- 
fenses to  the  action,  that  the  plain- 
tiffs did  not  have  capacity  to  sue,  as 
they  had  ceased  to  be  executors  when 
they  rendered  a  final  account.  It  was 
held  that  the  executors  still  had  ca- 
pacity to  sue,  although  the  fact  that 
a  final  account  had  been  rendered  and 
an  order  of  distribution  made  and  car- 
ried into  effect  would  warrant  the 
presumption  that  administration  of 
the  estate  had  been  closed,  but  *when 
the  interests  of  the  estate  required 
the  exercise  of  authority  by  an  exec- 
utor, his  right  to  act  should  be  upheld 
if  he  had  not  received  his  final  dis- 
charge, unless  his  bondsmen  had  been 
released.  B.  F.  D. 


ENGELS  COPPER  MINING  COMPANY,  Plff.  in  Certiorari, 

v. 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al. 

California  Supreme  Court  (In  Banc)  '^No\->eniber  4,  10  f 9. 

(—  Cal.  — ,  185  Pac.  182.) 

Workmen's  compensation  —  injury  to  deputy  sheriflf  —  right  to  compen- 
sation. 

A  deputy  sheriff  employed  by  the  operator  of  a  mine  to  preserve  order 
on  its  premises  is  acting  in  the  course  of  his  employment  within  the  mean- 
ing of  the  Workmen's  Compensation  Act  when  quelling  a  riot  in  a  shack 
owned  by  the  operator,  and  situated  adjacent  to  its  property,  so  as  to  be 
entitled  to  compensation,  although  the  statute  excludes  from  definition 
of  employee  any  person  holding  an  appointment  as  deputy  sheriff  ap- 
pointed for  the  convenience  of  the  appointee,  but  receiving  no  compensa- 
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tion  from  the  public  for  service,  and  providing  that  such  last  exclusion 
shall  not  prevent  any  person  so  deputized  from  recovering  against  a  pri- 
vate person  employing  him,  for  injury  occurring  in  the  course  of  and 
arising  out  of  such  employment. 

[See  note  on  this  question  beginning  on  page  190.] 


Certiorari  to  the  Industrial  Accident  Commission  to  review  its  action 
in  awarding  death  benefits  to  claimant  in  a  proceeding  under  the  Work- 
men's Compensation  Act  to  recover  compensation  for  the  death  of  her 
husband  while  in  the  employ  of  petitioner.    Award  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R  P.  Wisecarver  and  Red-     incidental  to'*  his  employment.    The 


man  &  Alexander  for  plaintiff  in  cer- 
tiorari. 

Mr.  A.  E.  Graupner,  for  defendants 
in  certiorari: 

Under  §  8(a)  of  the  Workmen's 
Compensation,  Insurance,  and  Safety 
Laws,  Smith  was  an  employee  and  his 
widow    is   entitled    to    compensation. 

The  fatal  injury  was  received  in  the 
course  of  the  employment  and  arose 
out  of  the  employment. 

Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  111.  96,  115  N.  E.  149, 
14  N.  C.  C.  A.  224;  Nisbet  v.  Rayne 
[1910]  2  K.  B.  689,  80  L.  J.  K.  B.  N.  S. 
84,  103  L.  T.  N.  S.  178,  26  Times  L.  R. 
632,  54  Sol.  Jo.  719,  3  B.  W.  C.  C.  507, 
3  N.  C.  C.  A.  268;  Anderson  v.  Balfour 
[1910]  2  Ir.  R.  497,  44  Ir.  L.  T.  168,  3 
B.  W.  C.  C.  588;  Chicago  Dry  Kiln 
Co.  V.  Industrial  Bd.  276  111.  556,  114 
N.  E.  1009,  Ann.  Cas.  1918B,  645; 
Reithel's  Case,  222  Mass.  163,  L.R.A. 
1916A,  304,  109  N.  E.  951,  11  N.  C.  C. 
A.  2.35;  Mechanics  Furniture  Co.  v. 
Industrial  Bd.  281  111.  530,  117  N.  E. 
986;  O.  L.  Shafer  Estate  Co.  v.  In- 
dustrial Acci.  Commission,  175  Cal. 
522,  166  Pac.  24. 

Lennon,  J.,  delivered  the  opinion 
of  the  court: 

Certiorari  to  review  the  action  of 
the  Industrial  Accident  Commission 
in  awarding  death  benefits  to  Eva 
A.  Smith,  widow  of  Franklin  H. 
Smith,  deceased.  Smith  was  an  em- 
ployee in  the  service  of  petitioner 
and  was  also  a  deputy  sheriff.  He 
was  killed  on  the  evening  of  August 
4,  1918,  while  attempting  to  quell 
a  drunken  disturbance  in  a  shack 
owned  by  petitioner,  and  situated 
adjacent  to  its  premises.  The  sin- 
gle question  presented  is  whether  or 
not  Smith  was  killed  while  "per- 
forming service  growing  out  of  and 


return  to  the  writ  discloses  the  fol- 
lowing facts : 

At  the  time  of  Smith's  death,  pe- 
titioner was  operating  a  mine  in 
Plumas  county.  Upon  its  land  were 
situated  the  various  shops,  ma- 
chines, and  buildings  appropriate 
to  such  an  operation,  together  with 
bunkhouses  for  the  use  of  such  of 
the  men  as  did  not  choose  to  rent 
private  houses,  which  were,  also  sit- 
uated on  the  premises.  The  shack 
where  the  disturbance  occurred  was 
located  just  below  the  petitioner's 
machine  shop.  It  was  a  frame  and 
canvas  structure,  and,  while  it  does 
not  appear  v/ho  owned  the  land  upon 
which  it  stood,  it  appears  that  the 
petitioner  owned  the  frame  and  that 
the  occupants  were  under  its  con- 
trol ;  one  of  them,  an  Indian  named 
John  Smith,  being  in  its  employ. 

At  the  time  of  his  death,  the  de- 
ceased, Franklin  H.  Smith,  was  em- 
ployed by  petitioner  as  a  general 
utility  man,  to  look  out  for  its  inter- 
ests on  and  off  the  company's  prop- 
erty. He  acted  as  fire  warden,  but 
his  duties  in  this  connection  con- 
sumed on  the  average  of  less  than 
an  hour  a  day.  He  was  required  to 
meet  trains  and  look  after  arriving 
employees,  to  remove  women  of 
questionable  character  from  the 
premises,  to  watch  prostitutes  who 
established  camps  outside  the  com- 
pany's property,  and  where  they 
were  making  trouble,  or  were  sup- 
posed to  be  selling  liquor,  to  have 
them  move  on.  He  was,  moreover, 
reqired  to  keep  down  disorder  from 
drunkenness,  to  settle  disturbances 
among  the  men,  and  to  do  the  work 
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of  a  regular  police  officer  in  keeping 
order.  Smith  was  also  a  deputy 
sheriff.  During  the  period  of  his 
employment  by  petitioner  as  watch- 
man or  special  officer,  he  had  been 
called  upon  several  times  by  the 
sheriff  to  act  in  civil  matters,  but 
he  had  rendered  no  service  as  dep- 
uty sheriff  in  criminal  matters  un- 
der the  sheriff's  orders.  His  activi- 
ties were  confined  to  matters  going 
on  around  the  mine,  and  concerning 
these  matters  it  was  his  duty  to  re- 
port to  the  superintendent  of  the 
mine,  rather  than  to  the  sheriff. 

On  the  evening  in  question,  a 
Mexican  had  brought  some  whisky 
to  John  Smith's  shack  and  a  drunk- 
en orgy  ensued,  in  the  course  of 
which  one  of  the  occupants  of  the 
shack  threatened  gun  play.  One  of 
the  other  occupants  of  the  shack 
sent  for  the  deceased.  It  does  not 
appear  exactly  what  information 
the  deceased  received,  but  one 
Greaves  testified  at  the  coroner's 
inquest  that  he  saw  the  deceased, 
who  said:  "I  have  got  to  go  down 
and  see  about  a  drunken  Indian  or 
buck."  He  then  went  down  to  the 
shack  and  was  shot  and  killed. 

These  facts  warrant  a  finding 
that  in  going  to  the  shack  to  quell 
the  disturbance  the  deceased  was 
doing  exactly  what  he  was  hired  by 
petitioner  to  do.  This  conclusion  is 
further  fortified  by  the  fact  that  the 
deceased  had  been  expressly  re- 
quired to  quell  or  prevent  disturb- 
ances adjacent  to  the  company's 
premises.  The  reason  for  these  di- 
rections was  explained  by  the  com- 
pany's superintendent  as  follows: 
"If  a  man  got  killed,  and  there  was 
a  big  row,  and  it  was  an  employee 
of  the  copper  company,  there  would 
be  a  loss  to  us,  if  a  court  trial  came 
up." 

Petitioner  does  not  deny  that  the 
deceased  had  acted  to  quell  or  pre- 
vent disturbances  before,  under  the 
direction  of  the  superintendent  of 
the  company.  It  is  insisted,  how- 
ever, that  in  so  doing  he  was,  ''of 
course,*'  acting  in  an  official  capac- 
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ity  as  deputy  sheriff.  This  raises 
the  only  serious  question  presented 
by  the  petition.  Where  a  private 
company  or  individual  employs  a 
watchman  or  special  officer,  and  in 
making  its  selection  deliberately 
chooses  an  officer  of  the  law,  in  or- 
der to  take  advantage  of  his  au- 
thority, as  did  petitioner  in  the  in- 
stant case,  and  where  such  officer 
performs  acts  advantageous  to  and 
expressly  or  impliedly  directed  by 
the  employer,  which  happen  at  the 
same  time  to  be  acts  which  it  would 
be  his  official  duty  to  perform,  is 
such  an  employee  acting  in  the 
course  of  employment  within  the 
meaning  of  the  Workmen's  Com- 
pensation Act?  Respondent  relies 
upon  §  8(a)  of  the  statute  (Stat. 
1917,  p.  835),  which  defines  the 
term  "employee"  and  includes  "all 
elected  and  appointed  paid  public 
officers,"  but  excludes  "any  person 
holding  an  appointment  as  deputy 
clerk,  deputy  sheriff,  or  deputy  con- 
stable appointed  for  the  convenience 
of  such  appointee,  who  receives  no 
compensation  from  the  county  or 
municipal  corporation,  or  from  the 
citizens  thereof  for  services  as  such 
deputy."  The  section,  however,  pro- 
vides "that  such  last  exclusion  shall 
not  deprive  any  person  so  deputized 
from  recourse  against  any  private 
person  employing  him  for  injury  oc- 
curring in  the  course  of  and  arising 
out  of  such  employment/' 

The  question  presented  in  the  in- 
stant case  involves  the  construction 
to  be  placed  upon  the  words  of  the 
proviso  above  quoted.  Petitioner 
contends  that  the  "employment"  re- 
ferred to  in  the  proviso  has  no  rela- 
tion to  the  performance  of  official 
acts,  and  that  a  deputized  person 
can  be  an  employee  only  when  per- 
forming some  act  in  no  wise  con- 
nected with  his  official  duties.  With 
this  construction  we  cannot  agree. 
It  would  not,  we  think,  require  an 
express  statutory  reservation  to  se- 
sure  to  a  deputy  sheriff  the  right  to 
compensation  for  an  injury  received 
in  the  course  of  working  at  a  me^ 


190 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.B. 


chanical  art  or  trade.  The  clause  in 
question  should  not  be  regarded  as 
intended  to  effect  this  purpose,  and 
thereby  be  interpreted  as  a  purely 
supererogatory  enactment,  if  it  may 
fairly  be  construed  in  such  a  man- 
ner as  to  give  it  a  rational  purpose. 
In  our  opinion  the  statute  is  to  be 
construed  in  the  light  of  the  com- 
mon practice  of  property  owners  to 
choose  as  watchmen  or  special  of- 
ficers men  who  are  deputized  officers 
of  the  law,  and  to  secure  the  deputi- 
zation  of  such  watchmen  or  special 
officers  engaged  by  them  as  are  not 
already  deputies.  It  is  obviously  to 
this  class  of  deputies  that  the  ex- 
cluding clause  of  the  statute  refers, 
in  sharp  contrast  to  the  provisions 
of  the  including  clause.  It  is  in  the 
light  of  the  meaning  of  the  exclud- 
ing clause  that  the  proviso  in  ques- 
tion must  be  read.  So  read,  its  clear 
effect  is  to  provide  that,  where  a 
deputy  performs  acts  which,  while 


official  in  their  nature,  are  advan- 
tageous to  the  an- 
ployer  and  directed  ^^^«rtio»- 
by    him,    not    inci-  Tl;i'l!7A'L^,« 

jj.li  1        i_j.    ««P««F   »BierUf— 

dentally  merely,  but  n^itt  to 
as  part  of  the  duties  *«"«•*-«""• 
prescribed  and  contemplated  in  the 
contract  of  employment,  then  such 
deputy  is  acting  in  the  course  of 
his  private  employment  within  the 
meaning  of  the  provisions  of  the 
Workmen's  Compensation  Act. 

Upon  this  view  of  the  statute, 
petitioner  cannot  escape  liability  to 
compensate  the  widow  for  the  death 
of  Franklin  H.  Smith,  on  the  plea 
that  in  performing  the  duties  inci- 
dent to  his  employment  he  was  also 
fulfilling  a  duty  to  the  county. 

The  award  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Olney,  J.;  Shaw,  J.;  Wilbur,  J.; 
Lawlor,  J. ;  Melvin,  J. 

Petition  for  rehearing  denied,  De- 
cember 4,  1919, 


ANNOTATION. 

WorksMii's  oompentation:  compemation  for  death  «»f  or  injury  to  peace  officer 

employed  in  private  plant. 


As  to  applicability  of  compensation 
acts  to  watchman,  see  annotation  to 
Gifford  v.  Patterson,  6  A.L.R.  578. 

It  will  be  observed  that  in  the  re- 
ported case  (Engels  Copper  Min.  Co. 
V.  Industrial  Agci.  Commission,  ante, 
187)  a  deputy  sheriff,  employed  in  a 
mine  as  general  utility  man  to  main- 
tain order,  who  was  shot  while  at- 
tempting to  quell  a  drunken  disturb- 
ance on  premises  owned  by  the 
employer,  was  held  to  have  been  killed 
while  performing  service  growing  out 
of  and  incidental  to  his  employment 
within  the  California  Workmen's  Com- 
pensation Act,  which  defines  the  term 
"employee,"  and  includes  "all  elected 
and  appointed  paid  officers,''  but  ex- 
cludes "any  person  holding  an  ap- 
pointment as  deputy  clerk,  deputy 
sheriff,  or  deputy  constable  appointed 
for  the  convenience  of  such  appointee, 
who  receives  no  compensation  from 
the  county  or  municipal  corporation, 
or  from  the  citizens  thereof  for  the 


services  as  such  deputy,  there  being 
further  a  proviso  'i;hat  such  last  ex- 
clusion shall  not  deprive  any  person 
so  deputized  from  recourse  against 
any  private  person  employing  him  for 
injury  occurring  in  the  course  of  and 
arising  out  of  such  employment,"  the 
court,  with  respect  to  this  provision, 
taking  the  view  that  its  effect  waa 
that  where  a  deputy  performed  acts 
which,  although  official  in  their  na- 
ture, were  advantageous  to  the  em- 
ployer and  were  directed  by  him  not 
incidentally  merely,  but  as  a  part  of 
the  duties  prescribed  and  contemplat- 
ed by  the  contract  of  employment,  the 
deputy  was  acting  in  the  course  of  his 
private  employment  within  the  mean- 
ing of  the  Compensation  Act. 

But  one  other  case  involving  the 
question  under  consideraion  has  been 
disclosed,  and  that  is  a  decision  of 
the  New  York  Industrial  Commission 
(James  v.  Witherbee-Sherman  &  Cki* 
(1915)    2   N.   Y.   Off.   Dept  R.   488), 
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wherein  it  was  held  that  one  employed 
as  a  policeman  at  a  monthly  wage  by 
a  mining  company,  to  protect  its  prop- 
erty and  employees,  who  was  shot 
while  protecting  an  employee,  was 
employed  in  a  hazardous  occupation 
within  the  New  York  Compensation 
Act;  that  .his  death,  was  due  to  an 
accident  arising  out  of  and  in  the 
course  of  his  employment,  and  that 
he  was  not  acting  in  the  capacity  of 
deputy  sheriff,  although  subsequently 
to  his  employment  by  the  mining  com- 
pany, and  at  its  request,  he  was  ap- 
pointed a  deputy  sheriff  and  received 
fees  from  the  town  or  county.  In  the 
opinion  by  the  Commission  it  was 
said:  "The  principal  objection  made 
to  the  award  is  based  upon  the  fact 
that  James  was  acting  in  the  capacity . 
of  a  public  officer,  and  that  the  in- 
juries which  caused  his  death  did  not 
arise  out  of  or  in  the  course  of  his 
employment  by  the  insured.  Cases  in 
which  policemen  and  deputy  sheriffs 
were  in  the  employ  of  corporations 
have  been  frequently  passed  upon  by 
the  courts.  It  is  only  necessary  to 
call  atteption  to  the  case  of  Sharp  v.  > 
Bric'Rl  Co.'(1906)  184  N.  Y.  100,  7C 
N.  E.  923,  6  Ann.  Cas.  250,  19  Am. 
Neg.  Rep.  448.  In  that  case,  an  ac- 
tion was  commenced  against  the  rail- 
road company  to  recover  damages  for 
the  death  of  a  boy  who  was  shot  and 
killed  by  one  Wheeler,  a  special  of- 
ficer in  the  employ  of  the  railroad 
company,  who  was  also  a  deputy  sher- 
iff. The  boy  had  been  stealing  a  ride 
and  had  jumped  from  the  train  and 
ran  to  adjacent  land.  He  was  pursued 
by  Wheeler,  and  while  both  were  upon 
the  adjoining  premises,  Wheeler  shot 
the  boy,  the  ball  entering  the  back  of  . 
his  head,  producing  death.  The  ques-  ^ 
tion  at  issue  was  stated  by  Judge 
O'Brien,  as  follows :  'The  question  in 
this  case  is  whether  the  defendant  can 
be  held  responsible  for  the  act  of 
Wheeler  in  killing  the  boy.  It  is 
claimed  that  Wheeler  acted  in  a  dual 
capacity;  that  while  he  was  the  serv- 
ant of  the  defendant  for  certain 
purposes  he  was  also  a  public  officer, 
and  that  he  killed  the  boy  while  act- 
ing In  the  capacity  of  such  officer,  and 
sot  as  the  servant  of  the  defendant.' 


After  reviewing  the  facts,  the  court 
stated  the  law  as  follows :  'A  railroad 
company  employing  a  servant  who 
happens  to  be  a  public  officer  acquires 
no  immunity  from  such  employment. 
Constables  and  policemen  are  often 
employed  by  corporations  in  the  same 
capacity  as  Wheeler  was.  It  is  not 
beyond  the  province  of  a  jury  in  such 
a  case  to  find  that  the  official  acts  of 
the  employee  are  to  be  used  for  the 
benefit  of  the  defendant,  and  in  pro- 
tection of  its  interests  and  property. 
And  hence,  in  such  a  case,  the  charac- 
ter of  the  servant's  act  is  to  be  deter- 
mined in  the  same  way  and  upon  the 
same  principles  as  if  he  was  not  a 
public  officer  at  all.  If  he  acts  mali- 
ciously or  in  pursuit  of  some  purpose 
of  his  own,  the  def^dant  is  not  bound 
by  his  conduct,  but  if,  while  acting 
within  the  general  scope  of  his  em- 
ploymentf  he  simply  disregards  his 
master's  orders  or  exceeds  his  pow- 
ers, the  master  will  be  responsible  for 
his  conduct.'  It  is  apparent  from 
the  foregoing  that  the  relationship 
of  master  and  servant  which  existed 
between  James  and  his  employers  was 
not  altered  by  reason  of  the  fact  that 
James  was  also  a  deputy  sheriff.  The 
real  point  at  issue  in  the  case  is 
whether  or  not  James  was  acting  with- 
in the  scope  of  his  emplojrment.  We 
think  it  apparent  that  his  official  acts 
were  to  be  used  for  the  benefit  of  the 
employers,  and  for  the  protection  of 
their  interests  and  property.  This 
being  so,  the  fact  that  he  might  hav^ 
received  a  fee  from  the  town  or  coun- 
ty for  making  the  arrest  in  question 
is  not  material.  Had  he  not  been  in 
their  employ  he  would  probably  never 
have  been  appointed  as  a  deputy 
sheriff.  From  the  report  of  the  ac- 
cident filed  by  Witherbee-Sherman 
&  Company,  Inc.,  with  the  Commission 
on  October  6,  1914,  it  would  appear 
that  James  was  actually  stabbed  on 
the  premises  of  the  company.  He  had 
no  regular  hours  of  emplojrment  and 
it  was  largely  within  his  own  discre- 
tion as  to  what  acts  he  would  perform 
in  the  discharge  of  his  duties  to  his 
employers.  Under  these  conditions, 
and  in  view  of  all  the  facts,  we  hold 
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that  he  was  acting  within  the  general 
scope  of  his  employment.  -  The  further 
objection  is  made  that  James  in  making 
the  arrest  exceeded  his  authority  even 
as  a  public  officer.  In  this  respect  it 
is  claimed  that  Hydric  was  arrested 
for  a  misdemeanor,  and  that  the  ar- 
rest, being  made  at  night  and  without 
a  warrant,  was  illegal.  Conceding 
that  the  arrest  was  for  a  misdemeanor 
(which  was  not  established  by  any 
evidence  in  the  case),  the  objection  is 
not  material,  as  appears  from  the  de- 
cision of  the  court  of  appeals  in  the 
Sharpe  Case,  above  quoted.    The  fact 


that  James  exceeded  his  powers  did 
not  change  the  relationship  of  master 
and  servant  which  existed  between 
himself  and  his  employers.  The  in- 
jury in  question  was  received  while 
James  was  doing  the  duty  which  he 
was  employed  to  perform.  Without 
further  discussion  it  is  sufficient  to 
say  that  under  such  circumstances  the 
injury  arose  in  the  course  of  his  em- 
ployment. The  injury  was  a  natural 
incident  to  the  work  which  he  was 
lequired  to  do  for  his  employers,  and 
therefore  arose  out  of  the  employ- 
ment." J.  T.  W. 


LAWRENCE  GAS  COMPANY,  Appt., 

V. 

HAWKEYE  OIL  COMPANY. 

loum  Supreme  Court  ^  Decetnher  13,   1917, 

(182  Iowa,  179,  165  N.  W.  445.) 

Broker  —  authority  to  receive  payment. 

1.  A  broker  has  no  implied  authority  to  receive  payment  for  the  prop- 
erty for  which  he  secures  a  purchaser. 

ISee  note  on  this  question  beginning  on  page  203.] 


^-"  dlstingruished  from  factor. 

2.  One  doing  business  on  his  own 
account,  who  is  employed  to  find  pur- 
chasers for  the  product  of  a  manufac- 
turer without  having  custody  or 
control  of  the  goods,  is  a  broker  as  dis- 
tinguished from  a  factor  or  commis- 
sion merchant. 

[See  4  R.  C.  L.  243.] 

-—  when  authority  ceases. 

3.  Ordinarily  a  broker's  relation  to 
the  transaction  ceases  when  he  places 
an  order  with  his  principal. 

[See  4  R.  C.  L.  262.J 


Evidence  —  burden  of  proof  —  au- 
thority of  broker. 

4.  A  purchaser  through  a  broker, 
who  makes  payment  to  the  broker,  has 
the  burden  of  establishing  by  a  pre- 
ponderance of  the  evidence  that  the 
broker  was  authorized  by  his  princi- 
pal to  receive  payment  for  the  par- 
ticular shipment. 

Principal  and  agent  —  authority   of 
agent  to  receive  payment. 

5.  An  agent  to  sell  may  bind  his 
principal  by  receiving  payment,  if  he 
has  power  both  to  sell  and  deliver. 

ISee  21  R.  C.  L.  867.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Black 
Hawk  County  (Boies,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  shipment  of  oil.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  T.  Frame  and  Edwards, 
Longley,  Ransier,  &  Smith  for  appel- 
lant. 

Messrs.  Mears  &  Lovejoy  for  ap- 
pellee. 


Gaynor,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff,  Lawrence  Gas  Com- 
pany, is  an  Illinois  corporation,  with 
its  principal  place  of  business  at  In- 
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dianapolis,  Indiana.  The  defendMit, 
Hawkeye  Oil  Company,  is  also  a 
corporation,  and  its  principal  placa 
of  business  is  at  Waterloo,  Iowa.  A* 
T.  Stewart  Company  is  a  brokerage 
firm,  and  its  principal  place  of  busi- 
ness is  at  Chicago,  Illinois.     - 

On  January  6,  1914,  the  defend- 
ant, Hawkeye  Oil  Company,  sent  the 
following  order  to  the  brokerage 
firm  of  A.  T.  Stewart  Company: 

To  A.  T.  Stewart  Co. 

512  Postal  Tel.  Bklg.,  Chicago,  111. 
Ship  at  once  to  the  Hawkeye  Oil 
Company,  Waterloo,  Iowa,  2  cars 
72*  gasolene  at  13.65c  f.o.b.  Water- 
loo, Iowa. 
Waterloo,  Iowa,  11-24-18. 

This  order  was  received  at  the  A, 
T.  Stewart  Company  in  due  course 
of  mail  A.  T.  Stewart  C<»npany 
were  merchant  oil  brokers,  and,  soon 
after  the  leeeipt  of  this  order,  placed 
the  same  w^  the  plaintiff,  the  Law- 
rence Gas  Company,  a&d  the  Law- 
rence Gas  Company  shipped  the 
gasolaie  therein  ordered  to  the 
Hawkeye  Oil  Company,  and  it  was 
received  by  it  at  its  home  place. 

It  appears  that  there  had  been 
some  prior  arrangements  between 
the  A.  T.  Stewart  Company  and  the 
plaintiff,  Lawrence  Gas  Company, 
for  the  handling  of  the  output  of  the 
plaintiff  company  by  the  A.  T.  Stew- 
art Company,  on  a  basis  of  i  cent 
per  gallon  commission,  A.  T.  Stew- 
art Company  to  act  as  brokers  in 
all  transactions,  with  power  to  pro- 
cure orders  for  plaintiff's  product, 
send  the  orders  to  the  plaintiff  com- 
pany, and,  upon  receipt  of  such  or- 
ders, the  goods  to  be  billed  directly 
to  the  purchaser.  The  A.  T.  Stew- 
art Company  never  had  possession 
of,  or  control  of,  any  of  the  products 
of  the  plaintiff  company. 

The  president  of  the  Hawkeye  Oil 
Company  testified:  "I  knew  from 
whom  this  carload  of  oil  had  been 
shipped.  We  had  a  bill  of  lading 
and  an  invoice  to  show  that  it  had 
been  shipped  by  the  Lawrence  Gas 
Company.' 
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The  original  invoice  received  is 
in  the  following  words  and  figures: 

Lawrence  Gas  Company. 

High  Grade  Gasolene. 

Bridgeport,  lUinois,  Dee^nber  26,  1913. 

Sold  to  Hawkeye  Oil  Co.,  Waterloo,  Iowa. 

Terms:  30  days  net  1  per  cent  10  f.  o.  b. 

Waterloo. 
One  tank  car  72*74  straight  run  gasolene 
G  A  T  X  4170. 

995.19 
S,000  gallons  at  13.65c  $1092.00 
Shortage     432  .50 


13.15 


7,568 

8,000  gals,  at  6.6,  52,  800  #  at  24c 

less  frt.  126.72 


A.  T.  S.  Order  #  854. 
H.  O.  Co.  Order  #  5,082  $868.47 

15,440  1  per  cent  8.6S 


869.79 


ff 


8  A.ii.R.^—lS. 


127.69 
Rec.  1-7-14        Jan.  7,  1914 
#15,251 

F,  J.  24 


He  further  testified:  *1  knew 
that  the  A.  T.  Stewart  Company 
had  been  doing  business  witlx  a  great 
many  different  companies,  and  that 
they  act  as  brokers  for  a  large  num- 
ber of  refiners*  I  had  reason  to 
think  that  they  were  acting  for  the 
Lawrence  Gas  Company  as  brokers. 
This  was  before  we  purchased  this 
gasolene." 

The  j;>resident  of  the  plaintiff, 
Lawrence  Gas  Company,  testified 
that  when  he  made  his  arrange* 
ments  with  the  Stewwt  Company  to 
handle  the  product  of  the  plaintiff, 
he  told  Mr.  Stewart  that  the  com« 
pany  was  simply  to  sell  the  goods  as 
a  broker;  that  it,  the  plaintiff, 
would  make  its  own  coUeetions. 

This  action  is  brought  by  the 
Lawrence  Gas  Company  against  the 
Hawkeye  Oil  Company,  to  recover 
the  amount  of  the  shipment.  The 
defense  plea  is  payment.  The  plea 
of  payment  relied  on  has  its  support 
in  the  fact  only  that,  on  the  6th  day 
of  January,  1914,  the  defendant, 
Hawkeye  Oil  Company,  sent  to  the 
A.  T,  Stewart  Company  a  check  in 
the  following  form,  which  was  re- 
ceived by  the  A.  T.  Stewart  Com- 
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pany,  cashed  by  it,  and  the  proceeds 
retained : 

The  Hawkeye  Oil  Company,  No. 

15,251. 
Waterloo,  Iowa,  Jan.  6,  1914. 
Pay  to  the  order  of  Lawrence  Gas 
Co.   $859.79;   eight  hundred  fifty- 
nine  and  79/100  dollars. 

Not  over  nine  hundred  $900. 
To    Leavitt    &    Johnson    National 
Bank, 
Waterloo,  Iowa. 

The  Hawkeye  Oil  Co., 
By  H.  S.  Caward,  Treas. 

The  question  here  presented  is 
whether  or  not  this  is  a  payment  to 
the  plaintiff  company  that  binds  the 
plaintiff  company  and  makes  a 
good  defense  to  the  plaintiff  com- 
pany's claim  to  recover  from  the 
defendant  company  the  amount  due 
for  said  oil. 

We  think  it  must  be  conceded 
from  this  record  that  A.  T.  Stewart 
&  Company  were  simply  merchant 
brokers.  The  business  of  a  broker 
is  to  serve  as  a  connecting  link  be- 
tween the  parties  to  the  real  trans- 
action. Every  person  whose  busi- 
ness it  is  to  negotiate  purchases  and 
sales  of  property,  with  the  custody 
of  which  he  has  no  concern,  neither 
with  the  original  possession  nor  the 
delivery,  is  a  broker.  He  is  strict- 
ly a  middleman,  or  an  intermediate 
negotiator  between  the  parties.  He 
is  distinguished  from  a  commission 
merchant  or  a  factor  in  that  he  has 
no  possession  of  the  property  af- 
fected by  the  negotiation.  He  has 
neither  the  possession,  management, 
nor  control  of  the  property  to  be 
sold  or  bought  The  general  holding 
is  that  a  broker  is  one  who  is  not  en-^ 
titled  to  the  possession  of  the  prop- 
erty which  is  the  subject  of  the  sale 
or  purchase,  and,  unless  specially 

Broke,wa«thor.      authorfzed  tO  dO  SO, 

itr  to  receive  has  no  right,  as 
payment.  broker,    to    receive 

payment  for  the  property  sold.  The 
distinguishing  feature  which  differ- 
entiates a  broker  from  a  factor  or 
commission  merchant  is  that  he  is 


not  intrusted  with  the  custody  or 

possession    of    the 

fl^tm^  fa^ir!"^^     property,  and  is  not 

authorized  to  buy 
or  sell  it  in  his  own  name.  See  Mor- 
gan V.  Jaudon,  40  How.  Pr.  366,  378 ; 
Little  Rock  v.  Barton,  33  Ark.  436, 
437,  444;  Gust  v.  Buckley,  23  Ky. 
L.  Rep.  992,  64  S.  W.  632 ;  Braun  v. 
Chicago,  110  lU.  186,  194. 

It  is  apparent  from  this  record 
that,  when  the  defendant  Hawkeye 
Oil  Company  mailed  to  the  A.  T« 
Stewart  Company  the  order  here- 
inbefore set  out,  it  knew  that  the  A. 
T.  Stewart  Company  was  a  broker 
only;  that  it  did  not  have  the  com- 
modity ordered  for  delivery;  that, 
to  fill  the  order,  it  would  be  required 
to  place  it  with  some  company  that 
could  fill  it  and  ship  according  to 
the  order.  When  the  defendant, 
Hawkeye  Oil  Company,  received  the 
oil,  they  knew  that  A.  T.  Stewart 
Company  had  placed  their  order 
with  the  Lawrence  Gas  Company; 
that  the  Lawrence  Gas  Company 
had  filled  and  shipped  the  oil  in  pur- 
suance of  the  order.  The  original 
invoice  received  by  the  defendant, 
Hawkeye  Oil  Company,  told  them 
that  the  Lawrence  Gas  Company 
had  shipped  the  oil  on  terms  ''30 
days  net,  1  per  cent  ten  days,  f .o.b* 
Waterloo."  They  knew  that  the  A. 
T.  Stewart  Company  did  not  own 
the  oil  they  had  received,  and  had 
no  right  to  receive  payment  for  the 
same  unless  authorized  by  the  Law- 
rence Gas  Company  to  receive  pay- 
ment. They  were  charged  with 
knowledge  that  the  A.  T.  Stewart 
Company,  as  brokers,  had  no  inter- 
est in  the  property  received,  and 
were  only  interested  in  so  far  as  re- 
ceiving a  commission  for  bringing 
about  and  effectuating  the  sale  was 
concerned.  Therefore,  there  is  no 
presumption  that  the  A.  T.  Stewart 
Company  had  a  right  to  receive  pay- 
ment for  the  oil  so  received  by  the 
defendant.  There  is  no  plea  of  es- 
toppel, and  no  plea  of  ratification 
in  this  case.  Defendant,  in  its  an- 
swer, places  itself  squarely  upon  the 
proposition  that  the  A.  T.  Stewart 
Company    was    the   agent   of   the 
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plaintiff,  and  was  authorized  to  col- 
lect and  receive  the  money  on  be- 
half of  the  plaintiff,  and  that  a  pay- 
ment to  the  A,  T,  Stewart  Company 
discharged  its  obligation  to  the 
plaintiff  for  the  oil  received* 

Agency  is  a  broader  term  than 
broker, — ^more  comprehensive  in  its 
legal  scope.  A  broker  is  an  agent, 
but  with  limited  authority.  Ordi- 
narily, they  are  not  in  any  way  con- 
nected with  either  the  buyer  or  the 
seller  of  the  property  involved  in 
any  transaction.  They  are  agwts, 
it  is  true ;  but  their  powers  are  lim- 
ited, and,  when  they  have  no  charge 
or  control  over  the  property,  but  act 
only  as  go-betweens  in  effectuating 
a  sale,  they  cannot  be  said  to  be 
agents,  in  the  larger  sense,  in  ef- 
fectuating the  sale.  They  place  the 
order  with  one  who  may  or  may  not 
fill  the  order, — is  not  bound  to  fill 
the  order.  If  the  order  is  filled  by 
the  one  with  whom  it  is  placed,  a 
commission  is  paid  to  the  broker  for 
the  order.  If  It  is  not  filled,  the 
broker  gets  no  commission.  Ordi- 
narily, the  broker's  relationship  to 
the  transaction  ceases  when  he 
places  the  order  with  his  principal. 

In  no  sense  does  he 
it^orm    3^22    tjj^    goods    of 

his  principal.  He 
accepts  orders  and  submits  them  to 
his  principal,  who  accepts  or  rejects. 
Ordinarily,  he  has  many  principals, 
and  he  may  place  the  order'  with 
any  of  them,  and  they  approve  or 
reject  as  their  judgment  suggests. 
If  they  reject,  the  matter  is  at  an 
end.  He  may  then  place  it  with 
others  of  his  principals,  or  with 
anyone  having  goo^s  of  the  char- 
acter ordered,  with  which  to  supply 
the  demand.  He  earns  his  commis- 
sion only  in  the  event  that  the  or- 
der is  accepted  and  the  shipment 
made.  He  enters  into  no  contract 
with  either  the  buyer  or  the  seller 
for  the  sale  or  delivery  of  the  prop- 
erty ordered.  He  is  not  entitled  to 
receive  payment  for  the  goods  de- 
livered, unless  especially  authorized 
by  the  owner  of  the  goods  to  re- 
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ceive  payment.    Therefore,  it  fol- 
lows that  one  who 


tty 


pays  to  one  of  these    burden  of  proof 

brokers  assumes  the  Ji^^JJ^?.***^  •' 
burden  of  establish- 
ing by  a  preponderance  of  the  evi- 
dence that  the  broker  was  author- 
ized by  his  inrincipal  to  receive  pay- 
ment for  the  particular  goods 
shipped.  The  general  rule  is  that 
an  agent  who  sells  goods  on  sample, 
a  traveling  salesman  who  sells  his 
principars  goods  for  future  deliv- 
ery, is  not,  by  virtue  of  his  employ- 
ment alone,  entitled  to  collect  for 
the  goods  sold.  There  are  some 
cases  apparently  holding  to  a  differ- 
ent doctrine.  These  cases  are  all 
distinguishable  because  of  the  pe- 
culiar features  involved  in  the  par- 
ticular case.  We  think  the  general 
rule  Is  practically  without  excep- 
tion. In  Simon  v.  Johnson,  101  Ala. 
868,  18  So.  491,  that  court  said: 
/The  decided  weight  of  authority, 
— ^indeed,  welUnigh  all  the  adjudged 
cases, — supports  the  proposition 
that  a  l3*avelhig  salesman  of  mer- 
chandise, making  sales  by  sample 
on  a  credit  or  for  cash,  to  be  paid  on 
receipt  of  the  goods  or  the  invoice 
of  them,  has  no  implied  authority 
to  ooUect  the  money  agreed  to  be 
paid  firom  the  purchaser"  (citing 
many  authorities). 

Therein  it  distinguishes  the  Maine 
and  Vermont  cases  relied  upon  by 
appellant  in  this  case.  See  also 
Lyles-Black  Co.  v.  AUdredge,  10 
Ala.  App.  682,  65  So.  696.  The  same 
doctrine  is  recognized  in  Minnesota. 
Brown  v.  Lally,  79  Minn.  88,  81  N. 
W.  588. 

In  Bailey  v.  Pardridge,  134  HI. 
188,  27  N.  E.  89,  the  court,  while 
holding  that  the  agent  who  sold  the 
goods  had  a  right  to  collect,  and  pay- 
ment to  him  bound  his  principal, 
made  the  distinction  as  follows: 
''Had  the  agent  Holmes  sold  the  de- 
fendants a  bill  of  goods,  and  taken 
an  order  from  them  for  a  shipment 
of  the  goods  from  the  house  in  Phil- 
adelphia, it  is  clear  a  payment  to  the 
agent  for  goods  thus  bought  would 
not  have  been  binding  on  the  plain- 
tiffs.    Clark  V.  Smith,  88  111.  298. 
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But  this  is  a  different  case.  Here, 
Holmes  was  not  only  clothed  with 
the  power  of  sale,  but  he  had  the 
possession  of  the  goods,  and  was 
able  to  pass  them  over  to  the  pos- 
session of  the  purchaser  upon  mak- 
ing sale  and  receiving  payment." 
I     The  distinction  seems  to  be  that, 

where  the  power  to 
SiiSSi?**  •"*  s«H  and  deliver  ifi 
natboritr  of  invested  in  the  same 
;j[y««t.'''^**'^*   agent,    upon   deliv- 

ery  he  may  receive 
payment  and  bind  his  principal. 

In  Law  V.  Stokes,  32  N.  J.  L.  249, 
90  Am.  Dec.  655,  it  appears  that 
plaintiff  brought  an  action  to  recov- 
er the  amount  of  a  bill  of  goods  sold 
by  him  to  the  defendant.  The  sale 
and  delivery  were  admitted.  The 
only  question  for  determination  was 
whether  the  defendant  had  paid  for 
them.  Plaintiff  wa«  an  importer, 
and  the  defendant  a  keeper  of  a  ho- 
tel. The  defendant  purchased  at 
the  store  of  the  plaintiff,  from  one 
J.  B.  Sheridan,  a  bill  of  goods.  Sher- 
idan was  employed  by  the  plaintiff 
to  sell  the  goods,  receiving  a  com- 
mission on  each  sale  therefor.  The 
goods  were  sold  on  credit  to  be  paid 
for  in  the  future.  The  goods  were 
shipped  to  the  defendant,  and  a  let- 
ter sent  by  the  plaintiff,  in  which 
he  said :  ''Remit  direct  to  me."  In«^ 
dosed  in  the  letter  was  a  bill  of  the 
goods,  billed  in  the  name  of  the 
plaintiff,  which  said  that  all  remit- 
tances must  be  made  directly  to  the 
principal,  saying:  'The  salesman 
not  authorized  to  collect."  There- 
after, the  defendant  paid  the  bill  to 
Sheridan,  and  took  his  receipt. 
Sheridan  absconded.  Plaintiff  sued 
to  recover.  Held,  Sheridan  was  a 
mere  salesman  for  commission.  As 
such,  he  had  authority  to  sell  goods 
on  credit,  but  not  to  discharge  pur- 
chasers from  debts  incurred  by 
them  in  purchasing  goods  through 
him  from  the  plaintiff,  the  court 
saying:  "An  agent  employed  to 
make  sales,  and  selling  on  credit,  is 
not  authorized  subsequently  to  col- 
lect the  price  in  the  name  of  the 
principal,  and  payment  to  him  will 
not  discharge  the  purchaser,  unless 


he  can  show  some  authority  in  the 
agent  other  than  that  necessarily 
implied  in  a  mere  power  to  make 
sales.  .  •  .  Such  authority  may 
be  shown  by  proof,  either  that  the 
agent  was  expressly  authorized  to 
receive  and  discharge  debts,  or  that 
he  was  held  out  by  his  principal  to 
the  public,  or  to  the  defendant,  as 
having  such  authority." 

See  also  Kane  v.  Barstow,  42  Kan. 
465,  16  Am.  St.  Rep.  490,  22  Pac. 
688.  In  this  case,  the  rule  is  laid 
down  that  "iluthority  to  an  agent  to 
sell  goods  does  not  include  authority 
to  collect  pay  for  goods  thus  sold.*' 
Why  multiply  authority?  This  doc- 
trine was  recognized  by  this  court 
in  Draper  v.  Rice,  66  Iowa,  114,  41 
Am.  Rep.  88,  7  N.  W.  624,  8  N.  W. 
797;  Englert  v.  White,  92  Iowa,  97, 
60  N.  W.  224 ;  and  Sawin  v.  Union 
Bldg.  &  Sav.  Asso.  95  Iowa,  477,  64 
N.  W.  401,  3d  paragraph.  The  Saw- 
in  Case  was  one  in  which  the  agent 
of  the  defendant  association  was 
empowered  to  sell  stock.  He  sold 
stock  to  Sawin,  received  payment 
for  the  stock,  and  absconded.  The 
sale  was  made  by  procuring  Sawin 
to  sign  an  application  for  five  shares 
of  stock.  Assuming  that  the  agent 
had  authority  to  sell  stock  for  the 
company,  he  procured  plaintiff  to 
sign  an  application  for  so  many- 
shares  of  stock.  He  had  power  to 
sell  the  stock  and  to  collect  and  re- 
ceive for  membership  fees  in  the 
association.  Sawin  sought  to  re- 
cover the  amount  paid  the  agent. 
The  defense  was  that  the  agent  had 
no  authority  to  collect  the  money. 
The  court  held  otherwise,  saying: 
''As  such  agent,  he  had  the  right  to 
do  whatever  was  usual  and  proper  to 
effect  sales,  including  the  receiving 
of  money  paid  on  account  of  them. 
'A  general  agent  is  an  agent  who  is 
empowered  to  transact  all  of  the 
business  of  his  principal  of  a  par- 
ticular kind  in  a  particular  place.' '' 

Recovery  was  allowed  on  the 
theory  that  the  seller  of  this  stock 
w&s  the  general  agent  of  the  com- 
pany, with  power  not  only  to  sell, 
but  to  receive  payment ;  and,  for  the 
purposes  of  the  case,  placed   the 
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agent  in  the  same  situation  as  a 
seller  of  goods  would  be  in,  who  had 
possession  of  the  goods  and  a  right 
to  deliver  them.  The  court  assumed 
that  the  agent  had  power  to  sell 
and  pass  title  upon  the  sale.  The 
sale  was  completed  by  the  agent. 

There  is  no  evidence  that  any 
power  or  authority  had  been  given 
the  A.  T.  Stewart  Company  by  ap- 
pellant to  make  collections.  It  is  not 
claimed  by  appellant  that  there  was 
any  direct  authority  to  so  do.  The 
burden  is  on  the  defendant  to  show 
such  authority,  if  they  would  bind 
the  plaintiff  company  by  payments 
made  to  the  A.  T.  Stewart  Company. 
There  is  no  claim,  and  no  testimony 
to  support  the  claim  if  such  were 
made,  that  the  defendant  was  mis- 
led by  the  conduct  of  the  plaintiff 
into  believing  that  the  A.  T.  Stewart 
Company  had  authority  to  collect 
for  the  plaintiff  company ;  and  there 
is  no  plea  and  no  evidence  of  estop- 
pel ;  and  there  is  no  plea  and  no  evi- 
dence that  the  plaintiff  company 
ever  ratified  the  payment  in  ques- 
tion. The  defendant  must  stand  or 
fall  upon  the  proposition  that  the 
A.  T.  Stewart  Company  was  author- 
ized to  receive  this  payment  for  the 
plaintiff.  If  they  fail  in  this,  they 
fail  in  their  defense.  Recognizing 
this  fact,  the  defendant  placed  A. 
T.  Stewart  on  the  stand,  and  sought 
to  show  by  him  that  the  A.  T.  Stew- 
art Company  had  collected  for  the 
plaintiff  company  on  shipments  such 
as  are  involved  in  this  suit. 

A.  T.  Stewart  testified,  on  direct 
examination : 

Q.  During  the  time  that  you  sold 
jfoods  for  the  Lawrence  Gas  Com- 
Iiany,  did  you  make  collections  for 
them? 

A,  Yes,  sir. 

Q.  Did  you  at  any  time  indorse 
checks  that  were  made  payable  to 
them? 

A.  The  company  did. 

Q.  Nowi  at  any  time  before  the 
transaction  involved  in  this  suit,  did 
the  Lawrence  Gas  Company  make 
any  objections  to  your  making  col- 
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lections  for  them  upon  the  goods 
that  you  had  sold  for  them? 
A.  No  sir.   • 

He  was  asked  this  question : 

Do  you  have  personal  knowledge 
of  the  fact, — that  is,  of  somebody 
representing  the  A.  T.  Stewart  Com- 
pany indorsing  checks  at  other 
times  before  that  for  the  Lawrence 
Gas  Company? 

A.  Yes,  sir. 

Q.  Do  you  have  personal  knowl- 
edge of  the  fact  that  the  Lawrence 
Gas  Company  asked  you  or  your 
company  to  make  collections  for  it 
on  goods  that  you  had  sold  for  it? 

A.  Yes,  sir. 

Q.  And  were  these  collections 
made? 

A.  Yes,  sir. 

On  cross-examination,  he  was 
asked  to  state  to  whom  the  sales 
were  made  on  account  of  which  the 
A.  T.  Stewart  Company  had  made 
collections.  He  named  three  com- 
panies, and  in  each  of  these  cases  it 
would  seem  that  the  Stewart  Com- 
pany did  not  rely  upon  general  au- 
thority to  collect,  but  procured 
special  authority  in  the  particular 
case  to  make  collection,  or  made  the 
oollectjon  witlmit  authority,  and 
their  action* was  repudiated  by  the 
Lawroice  Gas  Company*  In  some 
instances,  drafts  from  purchasers 
passed  through  the  hands  of  the  A. 
T.  Stewart  Company  to  the  Law- 
rence Gas  Compiany.  We  find  no 
evidence  of  express  authority,  and 
no  conduct  from  which  implied  au- 
thority to  collect  can  be  found.  In 
the  absence  of  proof  of  express  au- 
thority, or  facts  and  circumstances 
from  which  authcnrity  to  collect  can 
be  implied,  the  proof  does  not  satis- 
factorily meet  the  israe  tendered 
by  the  defendant. 

Every  man  is  presumed  to  know 
the  law,  and  the  law  is :  "A  broker 
has,  ordinarily,  no  authority  to  re- 
ceive payment  for  property  sold  by 
him  for  his  principal,  and  the  pur- 
chaser who  pays  a  broker  does  so 
at  his  own  risk.  Such  pasnnent  does 
not  discharge  him  from  liability  to 
the  principal,  unless  the  authority 
of  the  broker  to  receive  pajonent 
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be  express,  or  may  reasonably  be 
implied  from  the  circumstances." 
J.  M.  Robinson,  N.  &  Co.  v.  Corsl- 
cana  Cotton  Factory,  124  Ky.  435, 
8  L.RA.(N.S.)  474^,  99  S.  W.  305, 
14  Ann.  Cas.  802. 

On  the  whole  record,  we  find  that 
the  court  was  wrong  in  sustaining 
defendant's  plea  of  payment,  and 
the  cause  is  therefore  reversed. 

Ladd,  Evans,  and  Salinger,  JJ., 
concur. 


MOTE. 


The  authority  of  an  agent  to  receive 
payment  for  commodities  which  he  is 
authorized  to  sell,  or  for  which  he  is 
to  And  a  market,  is  the  subject  of  the 
annotation  following  Pbtebsen  v. 
Pacific  American  Fisheries,  post, 
203.  Cases  which,  like  the  reported 
case  (Lawrence  Gas  Co.  v.  Hawkeye 
Oil  Co.  ante,  192),  deal  specifically 
with  brokers,  are  treated  in  subdivi- 
sion II.  b,  2,  of  that  note. 


JAMES  PETERSEN  et  al.,  Doing  Busineas  as  the  British  American  Mill 

Company,  Appts*, 

V. 

PACIFIC  AMERICAN  FISHERIES,  Respt. 


Washington  Supreme  Court  (Dept.  No,  2)'^Augu^  5,  1910. 

(—  Wash.  — *  183  Pac.  79.) 

Principal  and  agent  —  payment  to  agent  — -  effect. 

1.  When  a  principal  has  clothed  his  agent  with  indicia  of  authority  to 
receive  payment  for  goods  sold,  as  by  intrusting  him  with  possession  of 
the  goods,  the  purchaser  is  warranted  in  paying  the  price  to  the  agent 
at  time  of  sale.  • 

[See  note  an  this  question  beginning  on  page  203.] 


Payment  —  to  agent  —  effect. 

2.  Payment  to  an  authorized  agent 
will  discharge  the  indebtedness,  al- 
though the  agent  misappropriates  the 
payment. 

[See  21  R.  C.  L.  19.] 

Principal  and  agent  —  acts  of  agent 

—  effect  on  principal. 

8.  A  principal  is  bound  by  his 
agent's  acts  within  the  apparent  au- 
thority which  the  principal  himself 
knowingly  permits  the  agent  to  as- 
sume, or  which  he  holds  the  agent  out 
to  the  public  as  possessing. 

[See  21  R.  C.  L.  854.] 

—  lessee  of  mill  —  power  to  market 
stock. 

4.  A  lessee  of  a  mill  who  under- 
takes immediately  to  market  stock  on 
hand  when  it  is  finished  has  authority 
to  make  sales,  and  the  purchaser  is 
warranted  in  making  payment  to  him, 
and  such  payment  will  be  binding 
upon  the  principal. 


-r«  assisting  in  sale  —  effect. 

5.  That  the  owner  assists  the  agent 
in  making  a  sale  does  not,  where  the 
purchaser  has  reason  to  suppose  that 
the  owner  is  acting  merely  as  agent, 
destroy  the  authority  otherwise  pos- 
sessed by  the  agent  to  collect  the  pur- 
chase money. 

Equity  —  innocent  person  —  burden 
of  loss. 

6.  As  between  two  innocent  persona 
one  of  whom  must  suffer,  the  losa 
should  fall  upon  a  principal  who  has 
clothed  his  agent  with  apparent  au- 
thority and  thus  enabled  him  to  obtain 
the  advantage  of  the  person  with 
whom  he  deals,  rather  than  upon  the 
person  so  dealing  with  the  agent 

Appeal  —  failure  to  allow  interest  — 
reversal. 

7.  Failure  to  allow  interest  is  not 
ground  for  reversal,  if  the  attention 
of  the  trial  court  was  not  called  to  the 
omission. 


PETERSEN  V.  PACIFIC  AMERICAN  FISHERIES.  19^ 

(—  Wash.  — ,  18S  Pac.  79.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  What- 
com County  (Hardin,  J.)  in  their  favor  in  part  only,  in  an  action  brought 
to  recover  the  purchase  price  of  certain  goods.    Affiiined, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrff.  Bixby  &  Nightingale,  for  ap-     clauses :     ''Understood  that  one  of 


pellants : 

The  court  will  not  disturb  findings 
of  fact  made  by  the  lower  court  when 
those  findings  are  based  upon  the 
credibility  of  witnesses  who  have  tes* 
tified  orally  in  the  presence  of  the 
court. 


the  conditions  for  the  execution  of 
this  lease  is  that  the  lessees,  imme- 
diately upon  taking  possession  of 
the  aforesaid  plant,  advise  with  les- 
sor as  to  how  the  said  stock  and  ma- 
terial on  Iiand  should  be  completed 


Anthes  v.  Erickson,  43  Wash.  491, '   and  finished  to  the  best  advantage, 

in  order  to  obtain  available  markets 
therefor,  and  that  lessees  will  finish 
and  complete  within  a  reasonable 
time  whatever  work  and  material 
may  be  necessary  in  order  to  com- 
plete the  aforesaid  delivery  of  stock 
on  hand,  so  that  the  same  can  be 
marketed  to  the  best  advantage,  and 
the  lessees  will  be  paid  therefor  the 
actual  cost  of  finishing  the  said  ma- 
terial and  labor,  plus  10  per  cent  on 
the  same.  Lessees  further  agree  to 
immediately  market  said  stock  upon 
its  being  finished  and  completed,  to 
the  best  advantage,  and  charge 
therefor  a  reasonable  onnmidsion; 
and  it  is  understood  that  said  stock 
and  material  remain  in  the  ware- 
house of  said  plant,  where  the  same 
is  now  situate,  until  lessor  deter- 
mines to  sell  the  same,  without  the 
pasring  of  any  rental  or  compensa- 
tion for  the  use  of  said  warehouse 
during  said  time/' 

Wood  thereafter  transacted  busi- 
ness under  the  name  of  W.  W.  Wood 
Manufacturing  Company.  He  at 
once  entered  into  possession  of  the 
leased  property,  including  all  box 
shooks,  lumber,  etc.,  on  the  premises, 
and  he  remained  in  possession 
throughout  the  period  of  this  con- 
troversy. Shortly  prior  to  August, 
1916,  F.  O.  Biery,  one  of  respond- 
ent's foremen,  visited  the  Wood 
plant  with  the  view  of  purchasing 
its  hand  shingle  machine.  While  on 
the  premises  he  saw  a  miscellaneous 
lot  of  box  shooks,  which  he  thought 
his  employer  might  want  to  pur- 
chase. He  entered  into  negotiations 
witiii  Wood  coneeming  the  purchase 
of  the  machine  and  such  of  the  box 
shooks  as  would  suit  the  purposes  of 
respondent.     Wood,    however,   did 


86  Pac.  668;  King  County  v.  Whittle- 
sey, 52  Wash.  206,  100  Pac.  821. 

The  findings  of  the  trial  court  will 
not  be  disturbed  on  a  trial  de  novo  un* 
less  the  evidence  preponderates 
against  such  findings. 

Re  Connolly,  89  Wash.  168,  L.R.A. 
1916D,  635,  164  Pac.  155;  Winter  v. 
Everhardt,  89  Wash.  77,  154  Pac.  139 ; 
Folmsbee  v.  Daniel,  89  Wash.  426,  154 
Pac.  796. 

The  implied  power  to  collect  the 
purchase  price  is  always  dependent 
upon  the  exercise  by  the  agent  of  the 
power  to  sell  and  deliver  the  goods. 

21 R.  C.  L.  §  88,  p.  854. 

The  title  and  posiTession  of  the 
flho^M  having  passed  to  the  respond- 
ent by  the  act  of  the  principal,  there 
was  no  subject-matter  upon  which  the 
agency  could  operate. 

1  Mechem,  Agency,  2d  ed.  §  617,  note 
60. 

Messrs.  Kerr  ft  McCoid  for  respond- 
ent. 

Bridges,  J.,  delivered  the  opinion 

of  the  court : 

The  appellants  sued  to  recover 
$1,065  as  the  purchase  price  of  cer- 
tain box  shooks  and  $75  as  the  pur- 
chase price  of  a  certain  shingle  ma- 
chine. The  case  was  tried  by  the 
court  without  a  jury.  It  gave  judg- 
ment to  the  plaintiffs  for  $75,  being 
the  sale  price  of  the  machine,  but 
refused  judgment  on  account  of  the 
box  shooks. 

The  facts  are  substantially  as  fol- 
lows: 

Each  of  the  parties  hereto  was 
the  owner  of  a  manufacturing  plant 
at  Bellingham.  In  May,  1916,  the 
appellants  and  one  Wood  entered 
into  a  iMse  contract,  whereby  the 
appellants  leased  their  factory  to 
Wood.  This  lease,  among  other 
tilings,    contained     the     following 
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not  have  any  invratory  of  the  box 
shooks,  and  referred  Biery  to 
Thomas  R.  Waters  for  this  informa* 
tion.  Mr.  Waters  was  an  attorney 
at  law  at  Bellingham  and  part  own- 
er of  the  leased  property.  Biery  had 
several  conferences  with  Waters 
looking  towards  the  purchase  of  cer- 
tain of  the  box  shooks ;  they  did  not, 
however,  at  that  time,  agree  upon  a 
sale.  Later  Wood  again  took  up  the 
question  of  the  sale  with  Biery  and 
terms  were  substantially  agreed  up- 
on. Biery,  however,  did  not  have 
any  authority  to  consummate  the 
sale,  and  requested  Waters  to  meet 
H.  B.  Drisko,  respondent's  assistant 
manager,  at  the  office  of  respondent, 
for  the  purpose  of  closing  the  deal. 
Upon  this  request  Mr.  Waters  met 
Mr.  Drisko  at  respondent's  office, 
where  the  deal  was  closed.  The 
shingle  machine  was  sold  for  $75, 
and  such  of  the  box  shooks  as  the 
respondent  might  select  out  of  a 
miseellaneous  lot  were  sold  for  |3 
per  thousand  sets. 

Waters  testified  that  at  this  con- 
ference he  requested  the  respond- 
ent to  send  to  him  or  to  one  James 
McDonald  the  check  for  the  pur- 
chase price.  Drisko  and  Biery,  who 
were  both  present  at  this  confer- 
ence, denied  that  anything  was  said 
about  the  check  or  to  whom  payment 
should  be  made.  The  following  day 
Waters  went  East,  and  did  not  re- 
turn to  Bellingham  until  about  tbt 
1st  of  November,  1916.  Wood  took 
charge  of  the  sorting  and  tallying 
and  delivering  of  the  shooks  to  re- 
spondent, Biery  assisting  in  keeping 
the  tally.  From  the  time  of  the  sale 
on  till  early  in  November,  neither 
Wood  nor  any  of  the  appellants 
had  anything  to  do  with  the  shooks. 
They  had  no  further  conferences 
with  respondent  and  did  not  send 
respondent  any  statement  of  the 
shooks  sold  or  make  any  demand  for 
payment.  Some  time  in  October, 
and  before  Waters  returned  from 
the  East,  the  Wood  Manufacturing 
Company  sent  to  the  respondent  a 
bill  for  the  purchase  price  of  the 
machine  and  the  box  shooks.  This 
bill  ran  against  respondent  and  in 


favor  of  the  Wood  Company.  It  was 
on  the  billhead  of  the  Wood  Manu> 
facturing  Company.  A  few  days 
after  receiving  the  statement  the 
respondent  made  its  check  for  the 
amount  of  the  bill  to  the  Wood 
Manufacturing  Company,  and  the 
latter,  after  having  received  the 
check,  cashed  it,  and  has  never  paid 
the  appellant  any  of  the  proceeds 
thereof.  Upon  Waters's  return  from 
the  East  he  learned  that  his  com- 
pany had  not  received  its  pay,  and 
made  inquiry  of  the  respondent,  and 
was  told  that  payment  had  been 
made  to  the  Wood  Manufacturing 
Company.  One  O.  W.  Crandall,  who 
was  in  the  employ  of  the  Wood  Man- 
ufacturing Company  and  acted  in 
the  capacity  of  bookkeeper  and  man- 
ager, testified  that  Waters  told  him 
to  send  a  bill  to  respondent  and  col- 
lect the  money.    Waters  denied  this* 

The  court's  findings  give  the  facts 
substantially  as  above,  but,  in  addi- 
tion, find  that  by  the  terms  of  the 
lease  contract  Wood  was  authorized 
and  empowered  to  sell  the  box 
shooks  and  to  collect  the  purchase 
price  thereof,  but  that  he  did  not 
have  any  authority  to  sell  the  ma- 
chine or  to  collect  therefor;  that 
when  the  deal  was  closed  at  the  of- 
fice of  the  respondent  Waters  re- 
quested the  respondent  to  send  a 
check  in  payment  either  to^him  or 
McDonald,  but  nothing  was  said  as 
to  whom  the  check  should  be  drawn ; 
that  Biery,  who  represented  the  re- 
spondent, did  not  know  that  Waters 
had  or  claimed  to  have  any  owner- 
ship in  the  box  shooks,  but  thought 
he  was  representing  the  owner  of 
the  shooks  or  the  Wood  Manufactur- 
ing Company,  as  agent  or  attorney. 
The  court  further  found  that  the 
power  given  by  the  lease  to  Wood  to 
sell  the  box  shooks  had  never  been 
revoked. 

The  trial  court  based  its  conclu- 
sions and  judgment  almost  entirely 
on  the  lease  contract.  The  appel- 
lant urges  a  new  trial,  chiefly  on  two 
grounds :  First,  that  the  iMse  con- 
tract does  not  autiiorize  Wood  to 
sell  the  box  shooks  or  to  collect  the 
price  thereof,  and,  second,  that  if 
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the  lease  does  authorize  Wood  to  sell 
the  shooks  and  collect  therefor,  that 
power  was  revoked  before  the  con- 
summation of  the  sale  in  contro- 
versy here.  The  statement  of  a  few 
fundamental  principles  will  assist  in 
arriving  at  a  correct  decision.  - 

Where  the  principal  has  clothed 
the  agent  with  the  indicia  of  author- 
ity to  receive  payment,  as  by  in* 
Principal  «>«      tjusting   him   with 

aveBt-payaieBt  the  pOSSeSSlOn  Of 
to  treat-eHeet.     ^^^  ^^^^^  ^  j^^  ^^j ^^ 

the  purchaser  is  warranted  in  pay- 
ing the  price  to  the  agent  at  the 
time  of  sale.  But  when  the  agent 
has  not  the  possession  of  the  goods 
and  no  other  indicia  of  authority, 
and  has  only  authority  to  sell,  the 
purchaser  pays  the  agent  at  his 
peril,  and  it  devolves  upon  him  to 
show  that  the  agent  was  authorized 
to  receive  the  payment.  1  Am.  & 
Eng.  Enc.  Law,  1014. 
Payment  to  an  authorized  agent 

will  operate  as  a 
JjfJ^U^j^^  •  discharge  of  the  in- 
debtedness, though 
the  agwt  misappropriate  the  pay- 
ment. 22  Am.  &  Eng.  Enc.  Law, 
518. 

A  principal  is  not  only  bound  by 
ttie  acts  of  his  agent,  general  or  spe- 
cial, within  the  authority  which  he 
has  given  him,  but  he  is  also  bound 
by  his  agent's  acts  within  the  ap- 
parent authority  which  the  princi- 

Pria  1  1  a  P*^  himself  know- 
ftj^en'tiZUrof  ingly  permits  his 
»H?eij5jf  **  •■    agent  to  assume,  or 

which  he  holds  the 
agent  out  to  the  public  as  possess- 
ing. Galbraith  v.  Weber,  58  Wash. 
1S2,  28  L.R.A.(N.S.)  341,  107  Pac. 
1050. 

The  apparent  authority,  so  far  as 
third  persons  are  concerned,  is  the 
real  authority,  and  when  a  third 
person  has  ascertained  the  apparent 
authority  with  which  the  principal 
has  clothed  the  agent,  he  is  under  no 
further  obligation  to  inquire  into 
the  agent's  actual  authority.  31 
Cyc.  1333. 

One  clause  of  the  lease  contract 
provided  that  Wood  should  advise 
with  the  appellants  as  to  how  to  ob- 
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tain  available  markets  for  the  box 
shooks,  and  that  ''lessees  will  finish 
and  complete  within  a  reasonable 
time  whatever  work  and  material 
may  be  necessary  in  order  to  com- 
plete the  aforesaid  delivery  of  st^ock 
on  hand  so  that  the  same  can  be 
marketed  to  the  best  advantage. 
.  .  .  Lessees  further  agree  to  im- 
mediately market  said  stock  upon 
its  being  finished  and  completed  to' 
the  best  advantage,  and  charge 
therefor  a  reasonable  commission, 
and  it  is  understood  that  said  stock 
and  material  shall  remain  in  the 
warehouse  of  said  plant,  where  the 
same  is  now  situated,  until  l^e  les- 
sor determines  to  sell  the  same, 
without  the  payment  of  any  rental 
or  compensation  for  the  use  of  the 
warehouse  during  said  time." 

The  appellants  contend  that  this 
provision  of  the  lease  only  author- 
ized Wood  to  find  a  market,  and  did 
not  authorize  him  ,^^.^.  ^.  ..-h 
to  sell  the  shooks.  power  to 
We  cannot  so  hold.  *•*•*  •*•*''• 
The  contract  shows  clearly  that  the 
intention  was  that  Wood  should  not 
only  have  the  authority,  but  it  would 
be  his  duty  actually  to  sell  these  box 
shooks.  The  instrument  even  goes 
so  far  as  to  provide  that  the  lessees 
shall  be  entitled  to  a  reasonable 
commission  for  this  service.  It  is 
true  that  the  last  clause  above  quot- 
ed provides  that  the  box  shooks 
shall  be  permitted  to  remain  in  the 
warehouse  ''until  the  lessor  deter- 
mines to  sell  the  same,''  but  this  wftl^ 
not  intended  to  reserve  the  right  of 
sale  exclusively  in  the  appellants, 
but  was  put  in  the  contract  merely 
to  guard  against  any  charge  which 
the  lessees  might  make  the  appel- 
lants for  warehouse  rent. 

The  appellants  further  contend, 
however,  that  the  implied  power  to 
collect  the  purchase  price  is  always 
dependent  upon  the  exercise  by  the 
agent  of  his  power  to  sell,  and  that, 
where  the  principal  makes  the  sale, 
the  presumption  of  law  is  that  he 
alone  had  authority  to  make  the  col- 
lection, and  that  since  Waters 
actually  made  the  sale  the  agent  had 
no  authority  to  make  the  collection. 
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As  principles  of  law  these  conten* 
tions  may  be  accepted  as  correct, 
but  they  are  inapplicable  here,  be- 
cause the  testimony  does  not  show 
that  Waters,  as  the  owner  of  the 
property,  made  the  sale.  The  most 
that  he  did  was  to  assist  in  making 
the  sale,  and  even  in  this  the  re- 
spondent supposed,  and  had  reason 
to  suppose,  that  Waters  was  acting 

as  the  agent  or  at- 

Hne^^ceit.  **  torney  for  the  own- 
er, and  not  as 
owner.  The  appellant  contends  that 
the  trial  court's  finding  was  to  the 
effect  that  Waters  made  the  sale, 
but  we  do  not  so  construe  it.  The 
finding  was  merely  to  the  effect  that 
Waters  finally  closed  or  confirmed 
the  sale.  We  have  very  carefully 
read  and  considered  the  testimony, 
and  it  is  perfectly  plain  to  us  that 
the  terms  of  the  sale  were  made  be- 
tween Wood  and  Biery,  the  foreman 
of  the  respondent,  and  that  Waters 
did  nothing  more  than  to  assist  in 
the  making  of  the  sale.  It  cannot  be 
said  that  what  Waters  did  had  the 
effect  of  revoking  the  powers  given 
in  the  lease  to  Wood. 

As  between  two  innocent  per- 
sons, one  of  whom  must  suffer,  the 
loss  should  always  fall  on  the  prin- 

B««i<y*  ^*P*^  ^^^  ^^  cloth- 

inBo«e^  p«r»om  ed  the  agout  with 
-barde-  of  lo...  apparent  authority, 

and  thus  enabled  him  to  obtain  the 
advantage  of  the  person  with  whom 
he  deals,  rather  than  on  the  pur- 
chaser. Galbraith  v.  Weber,  supra. 
Considering  all  the  testimony,  we 
cannot  avoid  the  conclusion  that  not 
only  did  the  lease  itself  give  Wood 
the  power  to  sell  and  collect,  but  that 
the  conduct  and  acts  of  the  appel- 


lant, through  Waters,  was  such  a» 
to  hold  out  to  the  respondent  that 
Wood  was  authorized  to  sell  as  well 
as  to  collect.  Under  all  the  circum- 
stances  as  shown  by  the  record,  it 
seems  to  us  that  any  person  placed 
in  the  position  of  the  respondent,, 
and  having  the  information  which 
it  had,  would,  without  hesitancy  and 
with  perfect  justification,  have  made 
the  payment  to  Wood  as  the  re- 
spondent did  in  this  case.  It  will 
not  serve  any  good  purpose  for  ua 
to  particularly  refer  to  the  testi- 
mony upon  which  our  conclusion  ia 
based. 

The  appellant  contends  that  the 
judgment  of  the  trial  court  for  $75 
should  have  carried  interest  from 
the  date  it  should  have  been  paid  to 
the  date  of  judgment.  If  it  should 
be  conceded  that  the  court  would 
have  had  authority  to  have  given  in- 
terest, yet  we  find  that  the  appellant 
is  in  no  position  now  to  raise  that 
question.  The  court's  conclusion  of 
law  No.  1  was  to  the  effect  that  the 
appellant  was  entitled  to  judgment 
for  $76  and  for  its  costs  and  dis- 
bursements. The  conclusion  did  not 
provide  for  any  interest.  The  ap- 
pellant did  not  take  any  exception 
to  the  conclusion,  nor  do  we  find 
anything  in  the  record  which  would 
tend  to  indicate  that  the  appellant 

Appeal-fllure       ?*    ^^J    t™«     ^aUed 

t*  miiow  imterest  the    court  8    atten* 

of  interest.  Appellant  seems  to  have 
raised  the  question  for  the  first  time 
in  this  court. 
Judgment  afilrmed. 

Holcomh,  Ch.  J.,  and  Parker,  Ful* 
lerten,  and  Mount,  JJ.  concur. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

Audiority  of  agent  to  receiye  iMyment  for  comiiMMlitiet  which  he  is  authoriied 

to  seOf  or  for  whidi  he  !•  to  find  market. 


I.  Introductory,  203. 
n.  Majority  rule: 

a.  Rule  stated,  iOS, 

b.  Application  of  rule: 

1.  In  general,  204. 

2.  Broker,  210. 

3.  Trav^ing  galeaman  or  drum- 

mer, 214. 

c.  Limitation  of  rule: 

1.  Authority  of  iEtgent  implied 
from  possession  of  goods, 
215. 

I,  Iniroduciory. 

The  scope  of  this  note  is  confined  to 
the  consideration  of  cases  involving 
the  sale  of  commodities  by  agents,  and 
excludes  the  sale  of  real  property  or 
chattels  other  than  articles  of  trade. 
Nor  has  the  writer  considered  the 
authority  of  an  agent  to  receive  pay- 
ment in  forms  or  modes  other  than 
cash,  or  the  authority  to  make  collec- 
tion on  securities,  except  as  these  maU 
ters  may  have  been  involved  collat- 
erally in  deciding  an  agent's  authority 
to  receive  pajnnent,  as  implied  from 
his  authority  to  sell. 

While  the  authority  of  factors  or 
auctioneers  to  receive  payment  does 
not  differ  materially  from  that  of  sales 
agents  or  brokers,  nevertheless  the 
peculiar  form  and  nature  of  their  em- 
ployment necessitate  the  considera- 
tion of  their  authority  apart  from  that 
of  other  agents,  and  accordingly  the 
rule  relative  to  factors  and  auction- 
eers has  been  treated  under  a  sep- 
arate subdivision   (see  infra,  V.)« 

//.  Majority  rule, 

o.  Rule  slated. 

It  is  well  established  that  an  agent 
other  than  a  factor  or  auctioneer  (see 
infra,  V.),  authorized  to  sell  or  find  a 
market  for  commodities,  has  no  im- 
plied authority  to  receive  or  collect 
payment  therefor.  But  this  rule  has 
certain  well-recognized  limitations 
which  are  discussed  infra. 

Alabama. — Simon  v.  Johnson  (1893) 
101  Ala.  368,  18  So.  491,  later  appeals 


II.  c. — continued. 

2.  Authority  of  agent  implied 

from  representations  or 
acquiescence  of  principal, 
218. 

3.  Authority  of  agent  implied 

from  custom  or  usage,  222. 

4.  Payment  to  agent  of  undis- 

closed principal,  223. 

III.  llAinority  rule,  225. 

IV.  Rule  in  Tennessee,   226. 
y.  Implied  authority  of  factor  or  auc- 
tioneer, 227. 

in  (1894)  105  Ala.  844,  53  Am.  St.  Rep. 
125,  16  So.  884;  (1895)  108  Ala.  241, 
19  So.  244;  Lyles-Black  Co.  v.  All- 
dredge  (1914)  10  Ala.  App.  682,  65  So. 
696.  See  also  Dothan  Grocery  Co.  v. 
White  Bros.  (1915)  14  Ala.  App.  405, 
69  So.  992. 

Aricansas. — See  Hadley  Mill.  Co.  v. 
Kelley  (1915)  117  Ark.  173,  174  S.  W. 
227. 

California. — Fred  Medart  Mfg.  Co. 
V.  Weary  &  A.  Co.  (1917)  88  Cai.  App. 
347,  165  Pac.  85. 

Florida. — Lakeside  Press  Photo- 
Engraving  Co.  V.  Campbell  (1897)  39 
Fla.  523,  22  So.  878. 

Georgia. — See  Keystone  Lubricating 
Oil  Co.  V.  Farmers  Oil  &  Fertilizer  Co. 
(1914)  15  Ga.  App.  107,  82  S.  B.  665; 
Walton  Guano  Co.  v.  McClall  (1900) 
111  Ga.  114,  36  S.  E.  469. 

Ulinois.— Clark  v.  Smith  (1878)  88 
111.  298;  Greenhood  v.  Keator  (1881) 
9  111.  App.  188;  Williams  v.  Anderson 
(1903)  107  111.  App.  82.  See  also  Sal- 
adin  v.  Mitchell  (1867)  45  111.  80; 
Charles  H.  Brown  Paint  Co.  v.  C.  A. 
Erickson  &  Bros.  (1915)  190  111.  App. 
186. 

Iowa.— Lawbence  Gas  Co.  v.  Hawk- 
EYE  Oil  Co.  (reported  here\^ith)  ante, 
192. 

Kansas. — Kane  v.  Baratow  (1889) 
42  Kan.  465,  16  Am.  St.  Rep.  490,  22 
Pac.  588;  Dreyfus  v.  Goss  (1903)  67 
Kan.  57,  72  Pac.  537. 

Kentucky. — Graham  v.  Duckwall 
(1871)  8  Bush,  12;  J.  M.  Robinson,  N. 
&  Co.   V.   Corsicana   Cotton   Factory 
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(1907)    124  Ky.  435,  8  L.R.A.(N.S.) 
474,  99  S.  W.  305,  14  Ann.  Cas.  802. 

Louisiana. — Toledano  v.  Klingender 
(1834)  6  La.  691. 

Massachusetts. — Clark  ▼.  Murphy 
(1895)  164  Mass.  490,  41  N.  E.  674. 

Michigan. — Kornemann  v.  Mona- 
ghan  (1871)  24  Mich.  36. 

Minnesota. — Brown  v.  Lally  (1900) 
79  Minn.  38,  81  N.  W.  538.  See  also 
Janney  v.  Boyd  (1883)  30  Minn.  319, 
15  N.  W.  308. 

Mississippi. — Sumrall  v.  Kitselman 
Bros.  (1911)  101  Miss.  783,  58  So.  594. 

Missouri.— Butler  v.  Dorman  (1878) 
68  Mo.  298,  30  Am.  Rep.  795;  Cham- 
bers V.  Short  (1883)  79  Mo.  204;  Ke- 
own  V.  Vogel  (1887)  25  Mo.  App.  35. 

Nebraska. — ^Ketelman  v.  Chicago 
Brush  Co.  (1902)  65  Neb.  429,  91  N. 
W.  282. 

New  Jersey. — Law  v.  Stokes  (1867) 
82  N.  J.  L.  249,  90  Am.  Dec.  656. 

New  York. — Higgins  v.  Moore 
(1866)  34  N.  Y.  417,  reversing  (1860) 
6  Bosw.  344;  Dunn  v.  Wright  (1868) 
51  Barb.  244;  Harrison  v.  Ross  (1870) 
12  Jones  &  S.  230;  Bassett  v.  Lederer 
(1874)  1  Hun,  274,  8  Thomp.  &  C. 
671;  Dean  v.  International  Tile  Co. 
(1888)  47  Hun,  319,  14  N.  Y.  S.  R. 
266,  28  N.  Y.  Week.  Dig.  84;  Lamb  v. 
Hirschberg  (1896)  1  App.  Div.  519,  37 
N.  Y.  Supp.  283 ;  John  Hurd  Co.  v.  Con- 
solidated Steel  &  Wire  Co.  (1900)  47 
App.  Div.  467,  62  N.  Y.  Supp.  439; 
Hahnenfeld  v.  Wolff  (1896)  15  Misc. 
133,  36  N.  Y.  Supp.  473;  Zilberman  v. 
Friedman  (1907)  54  Misc.  256,  104 
N.  Y.  Supp.  368;  Hegedorn  Bros.  v. 
O'Rourke  (1912)  134  N.  Y.  Supp.  528. 
See  also  Goldstein  v.  Tank  (1912)  149 
App.  Div.  841,  134  N.  Y.  Supp.  262, 
affirming  (1911)  73  Misc.  300,  132  N. 
Y.  Supp.  466.  Compare  Scott  v.  Hop- 
kins (1886)  2  N.  Y.  S.  K.  324. 

North  Carolina. — See  Latham  v. 
Field  (1912)  160  N.  C.  335,  76  S.  E. 
251. 

Ohio.— Crosby  v.  Hill  (1883)  89 
Ohio  St.  100. 

Oklahoma. — Scarritt-Comstock  Fur- 
niture Co.  V.  Hudspeth  (1907)  19  Okla. 
429,  91  Pac.  843,  14  Ann.  Cas.  857. 

Pennsylvania.  —  Seiple  v.  Irwin 
(1858)  30  Pa.  513,  affirming  (1857) 
2  Phila.  208:  Western  R.  Co.  v.  Roberts 


(1860)  4  Phila.  110;  Higgins  v.  Grind- 
rod  (1883)  16  Phila.  200;  Giltinan  v. 
Bergey  (1895)  5  Pa:  Dist.  R.  20. 

South  Carolina. — See  Ohio  Pottery 
&  Glass  Co.  V.  Talbert  (1910)  57  S. 
C.  194,  69  S.  E.  211. 

South  Dakota.  —  See  ShuU  v.  New 
Birdsall  Co.  (1901)  15  S.  D.  8,  86  N. 
W.  654. 

West  Virginia. — Crawford  v.  Whit- 
taker  (1896)  42  W.  Va.  430,  26  S.  E. 
516. 

Wisconsin. — McKindly  v.  Dunham 
(1882)  55  Wis.  515,  42  Am.  Rep.  740, 
13  N.  W.  485. 

England,— Puttock  v.  Warr  (1858) 
3  Hurlst.  &  N.  979.  See  also  Capel  v. 
Thornton  (1828)  3  Carr.  &  P.  352; 
Howard  v.  Chapman  (1831)  4  Carr.  & 
P.  508. 

Canada.  —  Murphy  v.  Canning 
(1905)   2  West.  L.  R.  103. 

h»  Application  of  rtile. 

1»  in  general. 

In  Dreyfus  v.  Goss  (1908)  67  Kan. 
57,  72  Pac.  537,  it  appeared  that  the 
defendants  bought  of  the  plaintiff's 
aales  agent  a  quantity  of  whisky, 
which  was  shipped  directly  from  the 
plaintiff's  place  of  businesa,  and  the 
purchase  price  was  paid  to  the  sales- 
man, who  failed  to  account  for  the 
same  to  his  principal.  The  court  held, 
in  an  action  to  recover  the  price  of 
the  shipment  from  the  defendants, 
that  the  agent  had  no  implied  author- 
ity to  receive  the  payment  for  the 
goods  sold,  as  it  was  well  settled  that 
an  agent  possessing  authority  to  sell 
goods  was  not  thereby  invested  with 
authority  to  collect  the  price  thereof. 

In  Kane  v.  Barstow  (1889)  42  Kan. 
464,  16  Am.  St.  Rep.  490,  22  Pac.  588, 
an  action  to  recover  the  price  of  a 
shipment  of  blackboards  sold  to  the 
defendant  by  the  plaintiff  through  its 
agent,  the  defendiant  pleaded  «  pay- 
ment made  to  the  agent  as  a  defense. 
It  appeared  that  the  salesman  had  no 
express  authority  to  receive  any  pay- 
ments, and  did  not  have  possession  of 
the  article  sold.  The  court  approved 
a  charge,  requested  by  the  plaintiff  in 
the  court  below,  in  the  following  form: 
''Since  the  principal  is  bound  only  by 
such  acts  of  his  agent  as  have  been 
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Authorized  or  allowed,  proof  that  an 
agent  has  authority  to  make  a  sale  of 
goods  or  to  take  orders  for  them  to 
be  filled  by  the  principal,  is  not  suffi- 
cient to  prove  that  the  agent  has  the 
authority  to  collect  the  pay  for  the 
goods  afterward.  The  defendants 
must  prove  that  •  •  .  [the  agent] 
was  authorized  to  receive  the  money, 
or  else  fail  in  their  defense." 

In  Komemann  V.  Monaghan  (1871) 
24  Mieh.  36,  wherein  it  appeared  that 
the  plaintiffs  shipped  a  quantity  of 
goods  to  the  defendant  on  an  order 
secured  by  their  agent,  and  the  de- 
fendant made  payment  to  the  agent, 
who  absconded  without  accounting  for 
the  money  to  his  principals,  the  court 
held,  in  an  action  to  recover  the  value 
of  the  coods  sold,  that  the  payment 
to  the  agent  did  not  constitute  a  de- 
fense, in  the  absence  of  proof  of  actual 
authority  on  the  part  of  the  agent  to 
accept  the  same,  for  the  agent  was 
not  intrusted  with  the  possession  of 
the  goods  sold,  and  therefore  had  no 
implied  authority  to  collect  payment. 
Where  it  appeared  that  the  plain- 
tiff's  agent   was   authorized    to    sell 
personal  property,  but  did  not  have 
possession  of  the  property  to  be  sold, 
and  after  effecting  a  sale  with  the  de- 
fendant   he    collected    the   purchase 
price,  the  court  held,  in  an  action  by 
the  principal  to  recover  the  amount  of 
the  sale,  that  a  sales  agent,  not  having 
possession  of  the  thing  to  be  sold,  had 
no  authority  to  accept  or  collect  the 
purchase  price,  and  that  §  2325  of  the 
Civil  Code  only  provided  that  "a  gen- 
eral agent  to  sell,  who  is  intrusted  by 
the  principal  with  the  possession  of 
the  thing  sold,  has  authority  to  receive 
the  price."    Fred  Medart  Mfg.  Co.  v. 
Weary  &  A«  Co.  (1917)  83  CaL  App. 
347,  165  Pac.  85.    The  case,  however, 
turned  on  the  question  of  the  estoppel 
of  the  principal  to  deny  the  authority 
of  the  agent  by  reason  of  its  failure 
to  notify  the  defendant  of  the  lack  of 
the  agent's  authority  so  to  collect,  aft- 
er receiving  knowledge  that  the  sales- 
man  had    received    a    part    of    the 
purchase  money. 

In  Keown  v.  Vogel  (1887)L  25  Mo. 
App.  35,  it  appeared  that  the  defend- 
ants bought  of  the  plaintiff,  through 


his  agent,  a  mowing  machine,  which 
was  delivered  by  the  plaintiff  himself. 
The  defendant  made  payment  of  the 
purchase  price  to  the  agent,  although 
it  appeared  that  the  latter  had  no  ex- 
press authority  to  receive  the  same. 
The  court  held  that  the  payment  to 
the  agent  constituted  no  defense  to 
the  plaintiff's  action  for  the  purchase 
price,  since  the  agent  was  only  author- 
ized to  obtain  orders  for  the  sale  of 
the  plaintiff's  property,  and  was  not 
intrusted  with  the  possession  of  the 
same  so  as  to  clothe  him  with  author- 
ity to  collect  the  purchase  price.  The 
court  said:  "Where  the  principal  has 
clothed  the  agent  with  the  indicia  of 
authority  to  receive  payment,  as  by 
Intrusting  to  him  the  possession  of 
the  goods  to  be  sold,  the  purchaser  is 
warranted  in  paying  the  price  to  the 
agent,  but  when  the  agent  has  not  the 
possession  of  the  goods,  indicia  of 
authority,  and  is  only  authorizecL  to 
sell,  if  the  purchaser  pays  the  price  to 
the  agent  he  does  so  at  his  own  peril, 
and  it  devolves  upon  him,  in  a  suit 
for  the  purchase  money  by  the  prin- 
cipal, to  prove  that  the  agent  was  also 
authorized  to  receive  payment."  The 
court  distinguished  Rice  v.  Groffmann 
(1874)  56  Mo.  434,  infra. 

And  in  Butler  v.  Dorman  (1878)  68 
Mo.  298,  30  Am.  Rep.  795,  wherein  it 
appeared  that  the  plaintiffs'  traveling 
salesman,  who  was  authorized  to  sell 
goods  for  them  by  sample,  sold  to  the 
defendant  two  bills  of  goods,  which 
were  shipped  direct  to  the  defendant 
from  the  plaintiffs,  the  court  held 
that  a  payment  to  the  agent  did  not 
preclude  a  recovery  on  the  part  of  the 
plaintiffs  for  the  purchase  price,  as  an 
agent  employed  only  to  sell  goods  on 
sample,  who  did  not  have  possession 
of  the  property  sold,  had  no  implied 
authority  to  receive  the  purchase 
price.  Distinguishing  Rice  v.  Groff- 
mann (Mo.)  infra,  II.  c,  1,  the  court 
said:  "Rice  v.  Groffmann  is  no  au- 
thority for  the  doctrine  ...  of 
the  instruction  in  question.  It  is  true 
it  is  there  stated  in  general  terms  that 
'a  power  to  sell  goods  includes  a  pow- 
er to  receive  payment,'  but  the  ground 
upon  which  the  decision  was  based 
appears    in    that    paragraph    of   the 
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opinion  in  which  Judge  Napton  said: 
^Whatever  the  plaintiffs  may  say  as 
to  the  agency  of  Berlzheirmer,  it  is 
clear  that  he  negotiated  and  effected 
the  sale  to  defendant,  that  he  had  the 
cigars  and  delivered  them,  and  there 
was  nothing  to  show  that  he  was  not 
the  owner  except  the  hill;  and  con- 
ceding he  was  not,  the  presumption 
was  that  as  he  had  authority  to  sell, 
he  had  authority  to  receive  pay- 
ment' " 

So,  in  Chambers  v.  Short  (1883)  79 
Mo.  204,  wherein  it  appeared  that  the 
plaintiff's  book  agent  sold  by  subscrip- 
tion to  the  defendant  a  set  of  books, 
which  was  delivered  by  the  plaintiff 
and  was  never  in  the  possession  of 
the  agent,  the  defendant,  in  an  action 
to  recover  the  purchase  price,  pleaded 
payment  to  the  canvasser.  The  court 
^eld  that  the  plea  of  payment  to  the 
agent  could  not  defeat  the  plaintiff's 
right  to  recover,  for  the  agent  was 
only  authorized  to  canvass  and  solicit 
subscriptions  for  the  sale  of  books, 
and  had  no  authority  to  receive  pay- 
ment, and,  not  having  been  intrusted 
with  the  possession  of  the  goods  sold, 
authority  to  collect  the  purchase  price 
could  not  be  implied, — following  But- 
ler V.  Dorman  (Mo.)  supra. 

In  Law  V.  Stokes  (1867)  32  N.  J.  L. 
249,  90  Am.  Dec.  655,  an  action  to  re- 
cover the  amount  of  a  bill  of  goods 
sold  by  the  plaintiff  to  the  defendant, 
it  appeared  that  the  latter  purchased 
the  commodities  through  the  medium 
of  an  agent  employed  by  the  plaintiff 
to  sell  goods  on  commission,  and  that 
the  goods  were  shipped  direct  by  the 
plaintiff  to  the  defendant,  accom- 
panied with  a  letter  stating,  among 
other  things:  "Please  remit  amount 
direct  to  me  [plaintiff],"  and  a  bill 
of  the  goods,  on  which  was  printed  in 
red  letters,  "Salesmen  not  authorized 
to  collect."  The  defendant  pleaded  a 
pajrment  made  to  the  agent.  The  court 
said:  "An  agent  employed  to  make 
sales,  and  selling  on  credit,  is  not 
authorized  subsequently  to  collect  the 
price  in  the  name  of  the  principal,  and 
payment  to  him  will  not  discharge 
the  purchaser,  unless  he  can  show 
some  authority  in  the  agent  other 
than   that   necessarily   implied   in   a 


mere  power  to  make  sales.  •  •  • 
Such  authority  may  be  shown  by  proof » 
either  that  the  agent  was  expressly 
authorized  to  receive  and  discharge 
debts,  or  that  he  was  held  out  by  his 
principal  to  the  public,  or  to  the  de* 
fendant,  as  having  such  authority. 
•  .  .  Where  an  agent  is  intrusted 
with  the  possession  of  goods,  with  an 
unrestricted  power  to  sell,  ...  or 
pajrments  are  made  over  the  counter 
of  the  principal's  store  to  a  shopman 
accustomed  to  receive  money  there 
for  his  employer,  .  .  .  the  author- 
ity to  receive  payment  will  be  implied 
in  favor  of  innocent  persons,  because 
the  principal,  by  his  own  act,  gives 
to  the  agent  an  apparent  authority  to 
receive  such  payment.  But  if  the 
principal  forbids  such  payments,  and 
requires  all  payments  to  be  made  to 
himself  personally,  or  to  a  cashier, 
and  gives  a  customer  notice  thereof, 
the  customer  would  have  no  right  to 
insist  upon  the  apparent  rather  than 
the  real  authority  of  the  agent." 

In  Zilberman  v.  Friedman  (1907)  54 
Misc.  256,  104  N.  Y.  Supp.  363,  it  ap- 
peared that  the  plaintiff,  a  wholesale 
dealer  in  beds,  sold  and  delivered 
goods  to  the  defendant.  The  defend- 
ant ordered  the  goods  from  a  salesman 
authorized  by  the  plaintiff  to  solicit 
orders,  but  not  to  collect  payments. 
It  appeared  further  that  the  goods 
were  never  in  the  possession  of  the 
agent,  but  were  shipped  direct  to  the 
purchaser  with  an  accompanying 
statement  of  account,  on  which  was 
printed  the  notice,  "Pay  none  but 
authorized  collectors."  Subsequently, 
and  after  receiving  the  shipment,  the 
defendant  paid  the  purchase  price  to 
the  salesman,  and  in  this  action  to 
recover  the  value  of  the  goods  plead- 
ed the  same  as  a  defense.  The  court 
held  that  the  agent  had  no  real  or 
apparent  authority  to  collect  the  pur- 
chase price  of  the  goods  from  the 
defendant,  and  payment  to  him  did 
not  bind  the  principal  or  discharge 
the  purchaser,  for  an  agent  employed 
to  make  sales,  and  selling  on  credit, 
was  not  authorized  to  collect  the  price 
in  the  najne  of  the  principal. 

In  Lamb  v.  Hirschberg  (1896)  1 
App.  Div.  619,  37  N.  Y.  Supp.  283,  it 
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appeared  that  a  cloth  manufacturer 
in  England,  who  was  the  assignor  of 
the  plaintiff,  employed  an  agent  for 
the  purpose  of  soliciting  orders  for 
the  sale  of  cloth  in  the  United  States 
aad  Canada,  but  without  authority  to 
collect  moneys.  It  appeared  further 
that  the  agent  called  on  the  defend- 
ants,  and  obtained  an  order  from 
them  for  'the  sale  of  a  quantity  of 
cloth  which,  on  receipt  of  the  order 
by  the  manufacturer,  was  delivered 
directly  by  him  to  the  defendants. 
Later,  and  after  the  goods  had  been 
received  by  the  defendants,  the  agent 
called  on  them  and  collected  a  part  of 
the  purchase  price,  which  he  failed 
to  account  for  to  his  principal.  In 
an  action  to  recover  the  amount  of 
the  purchase  price  paid  to  the  agent, 
the  court  held  that  the  payment  to 
the  agent  did  not  bind  the  principal, 
for  the  former  had  no  express  author- 
ity to  receive  the  same,  nor  could 
authority  be  implied,  as  the  agent  was 
not  intrusted  with  the  possession  of 
the  articles  sold. 

But  compare  Scott  v.  Hopkins 
<1886)  2  N.  Y.  S.  R.  324,  which  was 
limited  and  confined  by  the  court  in 
Lamb  v.  Hlrschberg  (N.  Y»)  supra, 
wherein  it  appeared  that  a  traveling 
salesman,  employed  by  the  plaintiff  to 
solicit  orders  for  the  sale  of  coffee, 
contracted  with  the  defendant  for  the 
sale  of  the  goods  in  question,  which 
were  shipped  direct  to  the  defendant 
by  the  plaintiff.  Subsequently,  and 
after  the  goods  had  been  received,  the 
agent  called  again  upon  the  defendant 
and,  without  express  authority  so  to 
do,  collected  the  purchase  price.  The 
court  held  that  under  the  facts  it  could 
well  be  said  that  the  salesman  had 
apparent  authority  to  receive  payment 
for  his  principal.  But  in  Lamb  v. 
Hirschberg  .  (N.  Y.)  supra,  attention 
was  called  to  the  fact  that  the  court, 
in  the  instant  case,  cited  no  author- 
ities in  support  of  its  holding,  nor 
«ould  it  be  deemed  as  laying  down  a 
general  rule  of  law,  and  it  was  con- 
trary to  the  weight  of  authority  in 
New  York. 

In  Hahnenfeld  v.  Wolff  (1895)  15 
Misc.  133,  36  N.  Y.  Supp.  473,  the  court 
lield  that  payment  by  the  defendant 


to  an  agent,  who  was  authorized  only 
to  solicit  orders  for  goods,  and  who 
did  not  have  possession  of  the  same, 
was  no  defense  to  an  action  brought 
by  the  principal  to  recover  the  pur- 
chase price  of  goods  sold,  as  there  was 
no  implied  authority  in  the  agent  to 
receive  the  payment. 

So,  in  Giltman  v.  Bergey  (1894)  11 
Montg.  Co.  L.  Rep.  (Pa.)  162,  an  ac- 
tion to  recover  the  value  of  goods  sold 
by  the  plaintiff,  the  defendant  claimed 
that  he  had  paid  part  of  the  claim  in 
dispute  to  the  plaintiff's  agent.  It  ap- 
peared that  the  agent  took  the  order 
for  the  goods,  but  did  not  have  pos- 
session of  the  same,  and  they  were 
delivered  directly  by  the  vendor  to 
the  vendee.  The  court  held  that  the 
agent  was  not  impliedly  authorized  to 
receive  payment  for  the  property  sold, 
for  the  mere  fact  that  he  was  author- 
ized to  sell  did  not  imply  authority  to 
receive  payment  therefor,  where  it  ap- 
peared he  was  not  intrusted  with  the 
possession  of  the  property  sold. 

And  in  Seiple  v.  Irwin  (1858)  30  Pa. 
518,  affirming  2  Phila.  (Pa.)  208,  it 
appeared  that  a  salesman,  employed 
in  the  plaintiff's  store  for  the  purpose 
of  selling  goods,  effected  a  sale  to  the 
defendants,  but  the  goods  were  deliv- 
ered by  his  principals  direct  to  the 
purchasers.  The  court  held  that  a 
payment  made  to  the  agent  subsequent 
to  the  delivery  of  the  goods,  and  which 
the  salesman  did  not  account  for  to 
his  employers,  was  no  defense  to  this 
action  to  recover  the  purchase  price, 
in  the  absence  of  proof  of  authority 
from  the  plaintiffs  to  the  agent  other 
than  that  implied  from  the  authority 
to  make  sales  as  a  salesman,  saying: 
"It  is  undeniable  that  an  agent  to 
whom  merchandise  has  been  intrusted, 
with  authority  to  sell  and  deliver  it, 
is  authorized  to  receive  the  price; 
otherwise  the  fraud  on  the  purchaser 
would  run  into  cruelty.  This  agent's 
powers  were  not  embraced  in  that 
description.  He  was  employed  only 
to  make  sales.  As  a  check,  his  em- 
ployers seem  to  have  retained  in  their 
own  hands  the  delivery  of  the  goods 
and  the  appointment  of  the  terms  of 
sale.  The  goods  in  question  were  so 
delivered  as  to  inform  the  defendants 
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sufficiently  of  the  character  of  the 
agency.  When  the  agreement  had 
been  made  for  payment  in  six  months, 
the  contract  was  complete.  The  sub- 
sequent acceptance  of  cash,  with  a 
deduction  of  5  per  centum  from  the 
bill,  was  a  new  and  totally  unauthor- 
ized arrangement  on  the  agent's  part. 
In  making  payment,  the  defendants 
took  the  risk  of  his  integrity,  and  they 
must  bear  the  loss  which  his  unfaith- 
fulness imposed."  A  charge  to  the 
jury  by  the  court  below  was  upheld, 
in  which  it  was  said :  "Where  a  per- 
son is  employed  to  sell  goods,  and  is 
intrusted  with  the  possession  and  dis- 
posal of  them  by  the  owners,  and  sells 
for  cash,  payment  to  him  by  the  pur- 
chaser will  be  good;  and  it  may  well 
be  so,  when  he  sells  on  credit;  but  on 
the  other  hand,  when  the  person  is 
merely  employed  to  sell  goods,  and 
sells  on  a  credit,  without  having  the 
possession  or  disposal  of  them,  a  pay- 
ment to  him  will  not  be  good  without 
some  other  evidence  of  authority. 
Take,  for  instance,  a  sale  of  goods 
across  a  counter — there  the  person 
selling  the  goods  has  the  actual  pos- 
session and  disposal  of  theim,  and  a 
payment  to  him  at  the  time  will  be 
good.  It  does  not  follow  that  he  can 
collect  the  money  afterwards.  And  I 
do  not  conceive  that  a  clerk's  having 
the  authority  to  sell  goods  for  his  em- 
ployers for  credit  carries  with  it  an 
authority  to  collect  the  money  for  the 
goods.  It  is  for  the  purchaser  to  see 
to  whom  he  pays  his  money,  and  if 
he  pays  the  clerk  or  salesman  who  ef- 
fects the  sale,  without  sufficient  proof 
of  his  authority,  it  is  at  his  risk." 

In  Hegedorn  Bros.  v.  O'Rourke 
(1912)  134  N.  Y.  Supp.  528,  wherein 
the  plaintiff  showed  that  it  delivered 
a  quantity  of  coal  to  the  defendant, 
pursuant  to  an  order  for  the  same 
secured  by  its  agent,  who  was  author- 
ized to  solicit  orders  but  not  to  receive 
payment,  and  where  it  further  ap* 
peared  that  the  defendant  paid  the 
purchase  price  to  the  agent,  the  court 
held  that  the  action  of  the  court  below 
in  dismissing  the  complaint  was  erro- 
neous, as  the  plaintiff  had  made  out 
a  prima  facie  case,  no  implied  author- 
ity   being    shown    to    warrant    the 


payment  of  the  purchase  price  to  the 
agent  so  as  to  bind  his  principal. 

In  Clark  v.  Smith  (1878)  88  DL 
298,  an  action  to  recover  the  price  for 
a  bill  of  goods  sold  by  the  plaintiff  to 
the  defendant,  it  appeared  that  the 
sale  was  consummated  by  the  plain- 
tiffs agent,  who  was  employed  and 
authorized  to  travel  and  solicit  orders 
for  whisky,  which  were  filled  by  the 
principal.  The  defendant  pleaded  a 
payment  of  the  amount  claimed  as  the 
purchase  price  of  the  sale  to  the  agent. 
The  court  held  that  the  agent  had  no 
authority  to  receive  pajonent  for  sales 
made  by  him,  holding  that  mere 
authorily  in  an  agent  to  sell  goods 
on  credit  did  not  show  an  authority  in 
him  to  receive  money  in  payment,  so 
as  to  bind  his  principal. 

So,  in  McKindly  v.  Dunham  (1882) 
65  Wte.  616,  42  Am.  Rep.  740,  18  N.  W. 
486,  wherein  it  appeared  that  an  agent, 
employed  by  the  plaintiffs  to  solicit 
orders,  obtained  an  order  from  the 
defendant  fbr  a  quantity  of  cigars 
which  were  shipped  direct  to  the  pur- 
chaser, who  made  pa3mient  of  the 
contract  price  to  the  agent,  the  court 
held  that  the  payment  made  to  the 
agent  was  no  defense  to  this  action  by 
the  vendor  to  recover  the  purchase 
price,  the  agent  having  failed  to  ac- 
count for  the  sum  paid  to  him,  for  the 
agent,  being  authorized  only  to  solicit 
orders  for  goods,  which  were  transmit- 
ted to,  and  filled  by,  his  principal,  had 
no  implied  authority  to  collect  or  re- 
ceive payments  for  the  goods  sold. 

In  Sumrall  v.  Kitselman  Bros* 
(1911)  101  Miss.  783,  50  So.  594, 
wherein  it  appeared  that  the  defend- 
ants bought  certain  goods  from  the 
plaintiffs  through  the  latter's  agent, 
who  was  authorized  only  to  solicit  or- 
ders, and  the  defendants  made  pay- 
ment of  the  purchase  price  to  this 
agent,  the  court  held,  in  an  action  to 
recover  the  price  of  the  articles  sold, 
for  which  the  agent  did  not  account  to 
his  principals,  that  the  agent  had  no 
authority  to  collect  the  money  so  as  to 
bind  the  plaintiffs,  for  it  appeared 
that  he  was  not  intrusted  with  the 
possession  of  the  articles  sold,  so  as 
to  constitute  implied  authority  to  re- 
ceive the  pasnnent  therefor. 
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In  Ketelman  v.  Chicago  Brush  Co. 
(1902)  66  Neb.  429,  91  N.  W.  282,  an 
action  to  recover  for  goods  sold  and 
delivered,  the  defendant  pleaded  pay- 
ment to  the  plaintifTs  agent,  but  did 
not  prove  authority  in  the  latter, 
either  express  or  implied,  to  receive 
the  payment.  The  court  held  that,  since 
it  appeared  that  the  agent  did  not 
have  possession  of  the  goods  sold,  and 
delivery  was  made  by  the  plaintiff 
direct  to  the  defendant,  no  authority 
to  receive  the  purchase  price  of  the 
property  sold  could  be  implied. 

In  Brown  v.  Lally  (1900)  79  Minn. 
38,  81  N.  W.  588,  an  action  to  recover 
for  goods  sold  and  delivered,  it  ap- 
peared that  the  defendant  paid  a  sum 
of  money  on  account  to  the  plaintiff's 
traveling  salesman  who  sold  him  the 
goods,  and  took  a  receipt  signed  by  the 
agent.  The  question  was  whether 
the  sum  so  paid  should  be  applied  to 
the  debt  of  the  purchaser.  The  court 
held  that  the  payment  could  not  be  so 
applied,  for,  independent  of  control- 
ling usage  to  the  contrary,  the  sale  of 
goods  by  an  agent  did  not  of  itself 
authorize  him  to  receive  payment 
therefor. 

In  Murphy  v.  Canning  (1905)  2 
West.  L.  R.  (Can.)  108,  it  was  held 
that  agents  who  were  authorized  only 
to  sell  pianos  and  organs,  which  were 
shipped  direct  from  the  vendors  to  the 
vendee,  had  no  implied  authority  to 
receive  payment  for  the  goods  sold. 

And  in  Puttock  v.  Warr  (1858)  2 
Hurlst.  &  N.  (Eng.)  979,  an  action  to 
recover  the  value  of  certain  commodi- 
ties sold  to  the  defendant,  it  appeared 
that  a  clerk,  employed  by  the  plaintiff 
to  solicit  orders,  called  on  the  defend- 
ant and  effected  a  contract  for  the  sale 
of  a  quantity  of  timber,  which  was  de- 
livered several  days  later  by  the  plain- 
tiff. Subsequently  the  vendee  paid 
the  agent  the  price  of  the  goods  sold, 
which  the  latter  wrongfully  appro- 
priated to  his  own  use.  The  court 
held  that  the  clerk,  whose  authority 
only  extended  to  the  solicitation  of 
orders  for  the  sale  of  goods  not  in 
his  possession,  had  no  implied  author- 
ity to  receive  the  purchase  price  so  as 
to  bind  his  principal. 

But    compare    Capel    v.    Thornton 
8  A.L.R.— 14. 


(1828)  2  Car.  &  P.  (Eng.)  352,  where- 
in the  court  held  that,  in  the  absence 
of  notice  to  the  contrary,  an  agent 
authorized  to  sell  goods  had  an  implied 
authority  to  receive  the  proceeds  of 
the  sale.  But  it  will  be  noted  that  in 
this  case  the  facts  showed  that  the 
buyer  dealt  with  the  agent  in  the  be- 
lief that  he  was  the  owner  of  the 
goods,  and  without  knowledge  of  the 
agency. 

In  Howard  v.  Chapman  (1831)  4 
Car.  ft  P.  (Eng.)  508,  there  is  a  dic- 
tum to  the  effect  that  a  traveler 
authorized  to  solicit  and  take  orders 
for  the  sale  of  his  principal's  goods 
had  authority  to  receive  payment  in 
money.  This  case,  however,  involved 
the  question  of  an  agent's  authority 
to  receive  payment  in  goods  of  the 
buyer. 

See  also  Hadley  Mill.  Co.  v.  Kelley 
(1915)  117  Ark.  173,  174  S.  W.  227, 
wherein  it  appeared  that  the  plaintiff 
sold,  through  its  agent,  a  carload  of 
flour  to  the  defendant,  who  gave  his 
time  check  to  the  salesman  in  payment 
therefor,  the  court,  among  other 
things,  said:  "Authority  to  sell  did 
not  necessarily  imply  the  authority  to 
collect  the  proceeds."  But  in  that 
case  it  appeared  that  the  agent  had 
express  authority  to  receive  payment 
for  sales  made  by  him,  and  the  real 
question  presented  was  whether  or  not 
he  had  authority  to  accept  pa3rment  in 
any  medium  other  than  money. 

See  also  Shull  v.  New  Birdsall  Co. 
(1901)  15  S.  D.  8,  86  N.  W.  654,  where- 
in it  was  said  that  the  statutes  of  the 
state  of  North  Dakota  (Comp.  Laws, 
§§  3987,  3988)  provided  as  follows: 
"A  general  agent  to  sell,  who  is  in- 
trusted by  the  principal  with  the 
possession  of  the  thing  sold,  has 
authority  to  receive  the  price.  .  .  . 
A  special  agent  to  sell  has  authority 
to  receive  the  price  on  delivery  of  the 
thing  sold,  but  not  afterwards."  In 
that  case  it  was  held  that  an  agent 
authorized  to  solicit  orders  for  the 
sale  of  farm  machinery  had  no  author- 
ity to  receive  an  old  machine  in  part 
payment  of  the  purchase  price  for  the 
new  machine  ordered. 

In  (Goldstein  v.  Tank  (1912)  149 
App.  Div.  341,  134  N.  Y.  Supp.  262, 
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affirming  (1911)  73  Misc.  300,  182  N. 
Y.  Supp.  466,  wherein  the  court  rec- 
ognized the  general  rule  that  a  selling 
agent,  selling  an  article  not  in  his 
possession,  was  not  authorized  to  re- 
ceive payment  for  such  article.  How- 
ever, the  present  case  turned  on  the 
ratification  of  the  agent's  act,  and  not 
on  the  question  of  his  implied  author- 
ity. . 

And  see  Janney  v.  Boyd  (1883)  30 
Minn.  319, 15  N.  W.  308,  wherein  there 
is  dictum  as  follows :  "Independent  of 
controlling  usage  to  the  contrary,  the 
sale  of  goods  by  an  agent,  or  the  fact 
that  he  is  or  acts  as  agent  to  take 
orders  for  goods,  does  not  of  itself 
authorize  him  to  receive  payment 
therefor."  In*  the  present  case,  how- 
ever, it  did  not  appear  that  the  person 
to  whom  a  payment  was  made  was 
the  agent  of  the  vendor  of  goods  sold. 

In  Walton  Guano  Co.  v.  McCall 
(1900)  111  Ga.  .114,  36  S.  E.  469,  it 
was  said  that  an  agency  to  sell  did 
not  necessarily  carry  with  it  authority 
to  collect.  The  determining  factor  in 
that  case,  however,  appears  to  have 
been  the  lack  of  authority  of  the  plain- 
tiff's agent  to  receive  in  payment  of  a 
certain  promissory  note,  given  as  se- 
curity for  the  purchase  price  of  the 
material  sold  by  him,  property  of  the 
defendant. 

See  also  Charles  H.  Brown  Paint  Co. 
v.  C.  A.  Erickson  &  Bros.  (1915)  190 
111.  App.  186,  where,  in  an  abstract  of 
the  opinion  of  the  court,  it  was  stated 
that  "evidence  of  payments  to  an 
agent  is  inadmissible  where  the 
agent's  authority  to  receive  payments 
is  not  shown." 

See  also  Keystone  Lubricating  Co. 
V.  Farmers  Oil  &  Fertilizer  Co.  (1914) 
15  Ga.  App.  107,  82  S.  E.  665,  wherein 
it  was  said,  in  a  syllabus  by  the  court, 
that  a  mere  agency  to  sell  commod- 
ities did  not  necessarily  include  the 
power  to  collect  the  purchase  price  of 
the  articles  sold. 

2,  Broker, 

In  Bassett  v.  Lederer  (1874)  1  Hun 
(N.  Y.)  274,  3  Thomp.  &  C.  671,  it  ap- 
peared that  plaintiff  agreed  with  a 
broker  to  sell  to  defendant  a  quantity 
of  muslin,  and  accordingly  shipped 
the  goods  direct  to  the  purchaser,  the 


articles  being  at  no  time  in  the  pos- 
session of  the  broker.  The  defend- 
ant, it  further  appeared,  received  the 
shipment  and  paid  the  price  thereof 
to  the  broker,  believing  him  to  be  the 
actual  owner  of  the  goods,  although  an 
invoice  accompanied  the  shipment, 
showing  the  plaintiff  to  be  the  actual 
vendor.  In  an  action  to  recover  the 
purchase  price,  which  the  broker 
failed  to  account  for  to  his  principal, 
the  court  held,  first,  that  the  invoice 
which  accompanied  the  goods  put  the 
defendant  on  notice  that  the  broker 
was  in  fact  merely  a  selling  agent,  and 
not  the  owner  of  the  goods;  and,  sec- 
ond, that  the  payment  to  the  agent 
was  not  a  payment  to  the  principal 
so  as  to  preclude  a  recovery,  saying: 
"The  only  authority  which  the  plain- 
tiff gave  to  the  broker  over  the  goods 
was  the  right  to  sell  them  as  a  broker. 
And  it  appears  from  the  defendant's 
own  statement  as  a  witness  that  he 
knew  Westbrook  as  a  broker  and  mer- 
chant generally.  He  should  have 
inferred,  from  the  circumstance  that 
he  came  to  make  the  sale  without  hav- 
ing possession  of  the  property  he 
proposed  to  sell,  that  he  was  then 
acting  as  a  broker  and  not  as  a  mer- 
chant. That  was  the  mode  in  which 
brokers  ordinarily  made  sales,  and  it 
was  sufficient  to  charge  the  defendant 
with  knowledge  that  he  was  then  ap- 
parently proposing  a  sale  in  that, 
capacity.  The  fact  that  he  represent- 
ed himself  to  be  the  actual  owner 
cannot  protect  the  defendant,  as  long 
as  the  plaintiff  had  conferred  upon 
him  no  colorable  authority  to  make 
such  a  representation.  And  the  case 
in  favor  of  the  plaintiff  can  be  in  no 
way  changed  by  the  circumstance  that 
the  broker  artfully  contrived  to  be 
present  when  the  cartman  unloaded 
the  goods,  and  then  professed  to  have 
made  the  delivery  of  them  himself. 
As  long  as  the  plaintiff  did  not  em- 
power him  to  deceive  the  defendant 
by  his  professions  and  artifices,  he 
cannot  be  rendered  responsible  for 
their  consequences.  He  simply  au- 
thorized the  broker  to  sell  in  that 
capacity,  and  as  he  was  known  to  the 
defendant  to  be  a  broker,  and  had,  in 
reality,  no  possession  of  the  property 
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he  offered  for  sale,  the  purchase  must 
be  held  to  have  been  made  in  that  and 
BO  other  way," 

In  Lawbence  Gas  Ck).  v.  Hawkeyb 
Oil  Co.  (reported  herewith)  ante, 
192,  an  action  to  recover  an  amount 
due  for  a.  shipment  of  oil  sold  by  the 
plaintiff  to  the  defendant,  the  latter 
pleaded  as  a  defense,  payment  of  the 
amount  due  to  a  broker  employed  by 
the  plaintiff  for  the  purpose  of  effect- 
ing the  sale.  The  court  held  that  the 
broker,  not  having  possession  of  the 
goods  sold,  had  no  implied  authority 
to  receive  payment  due  under  the  sale, 
stating  that  the  burden  was  on  the 
defendant  to  show  that  the  broker  had 
a  special  authority  to  receive  payment 
for  the  goods  shipped.  The  court 
said:  "The  general  rule  is  that  an 
agent  who  sells  goods  on  sample — a 
traveling  salesman  who  sells  his  prin- 
cipal's goods  for  future  delivery — ^is 
not,  by  virtue  of  his  emplo3rment  alone, 
entitled  to  collect  for  the  goods  sold. 
There  are  some  cases  apparently  hold-< 
ing  to  a  different  doctrine.  These 
cases  are  all  distinguishable  because 
of  the  peculiar  features  involved  in 
the  particular  case.  We  think  the 
general  rule  is  practically  without 
exception.  •  .  .  The  distinction 
seems  to  be  that  where  the  power  to 
sell  and  to  deliver  is  invested  in  the 
saipe  agent,  upon  delivery  he  may  re- 
ceive payment  and  bind  his  principal." 

In  J.  if.  Robinson,  N.  &  Co.  v.  Corsi- 
cana  Cotton  Factory  (1907)  124  Ky. 
435,  8  L.R.A.(N.S.)  474,  99  S.  W.  305, 
14  Ann.  Cas.  802,  an  action  to  obtain 
possession  of  a  quantity  of  cotton 
cloth,  it  appeared  that  on  the  request 
of  a  broker  to  buy  the  cloth  in  ques- 
tion, the  defendant  company  shipped 
the  goods  to  him,  but  reserved  the 
possession  and  title  to  the  same  by 
forwarding  therewith  a  draft  drawn 
upon  the  broker  for  the  purchase 
price,  thereby  conditioning  the  pass- 
ing of  title  and  possession  on  the 
payment  of  the  draft.  The  broker, 
representing  that  he  had  a  quantity  of 
cotton  cloth  to  sell  for  a  mill,  sold 
it  to  the  plaintiff  company,  which  paid 
him  the  purchase  price  but  never  re- 
ceived the  goods,  the  draft  drawn  by 
the  defendant  upon  the  broker  not 


having  been  paid  by  reason  of  his 
subsequent  insolvency,  and  the  de- 
fendant, therefore,  refusing  to  deliver 
the  bills  of  lading.  The  court  held 
that,  since  the  draft  had  not  been  paid, 
possession  and  title  never  passed  to 
the  broker,  and  that  he  was  merely  a 
merchandise  broker,  not  a  factor, 
hence  he  had  no  implied  authority  to 
receive  the  purchase  price  so  as  to 
bind  his  principal,  and  the  plaintiff 
could  not  recover  without  making  a 
payment  to  the  defendant  owner  of 
the  goods,  saying:  '"A  broker  has, 
ordinarily,  no  authority  to  receive 
payment  for  property  sold  by  him  for 
his  principal,  and  a  purchaser  who 
pays  the  broker  does  so  at  his  own 
risk.  Such  payment  does  not  dis- 
charge him  from  liability  to  the  prin- 
cipal, unless  the  authority  of  the 
broker  to  receive  payment  be  express, 
or  may  reasonably  be  implied  from 
the  circumstances.'  ...  A  broker 
differs  from  a  factor  in  that  he  has 
not  possession  of  the  goods  to  be 
bought  or  sold  for  his  principal. 
.  .  .  Whether  the  selling  agent  has 
possession  of  the  wares  determines 
the  character  of  his  agency.  That  is 
the  test,  and  the  law  defining  their 
respective  duties  and  powers  is  as  old 
as  the  law  of  commerce.'' 

Where  it  appeared  that  the^  plain- 
tiff sold,  through  the  medium  of  a 
broker,  a  quantity  of  cotton  to  the  de- 
fendant, and,  although  the  goods  were 
shipped  direct  from  the  vendor  to  the 
vendee,  the  broker  never  having  them 
in  his  possession,  the  defendant  made 
payment  of  the  purchase  price  to  the 
broker,  the  court  held  that  the  payment 
did  not  bind  the  plaintiff,  and  the  lat- 
ter could  recover  the  value  of  the 
property  sold,  stating  that  "in  the  ab- 
sence of  proof  of  any  authority  in  the 
broker  to  receive  payment,  or  of  any 
act  from  which  such  authority  might 
be  presumed,  we  are  of  opinion  that 
the  defendant  acted  without  due  cau- 
tion, and  equity  requires  that  he 
should  sustain  the  loss."  Toledano  v. 
Klingender  (1834)  6  La.  691. 

In  Graham  v.  Duckwall  (1871)  8 
Bush.  (Ky.)  12,  an  action  to  recover 
the  price  of  groceries  delivered  by 
the  plaintiff  to  the  defendant,  it  ap- 
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peared  that  the  sale  was  effected  by  a 
broker,  to  whom  the  defendant  claimed 
it  made  payment  for  the  broods  sold. 
The  court  held  that  the  broker  had 
no  authority  to  receive  the  purchase 
price  of  the  commodities  sold,  and  the 
defendant  paid  him  at  its  risk,  stat- 
ing the  rale  as  follows :  '"So  he  can- 
not buy  or  sell  on  credit  except  in 
cases  justified  by  the  usages  of  trade. 
So  a  broker  has  ordinarily  no  author- 
ity virtute  officii  to  receive  payment 
for  property  sold  by  him;  and  if  pay- 
ment is  made  to  him  by  the  purchaser 
it  is  at  his  own  risk  unless  from  other 
circumstances  the  authority  can  be 
inferred/' 

And  in  Harrison  v.  Ross  (1870)  12 
Jones  &  S.  (N.  Y.)  230,  an  action  to 
recover  the  purchase  price  of  a  quan- 
tity of  sugar,  it  appeared  that  the 
defendants  bought  the  same  through  a 
broker  who  acted  for  both  the  buyer 
and  seller,  and  that  the  articles  were 
shipped  direct  by  the  plaintiff  to  the 
defendant,  at  no  time  being  in  the 
possession  of  the  broker.  The  defend- 
ant pleaded  payment  made  to  the 
agent.  The  court  held  that  the  broker 
had  no  implied  authority  •  to  receive 
the  payment,  for,  under  the  general 
rule,  a  broker  employed  to  sell  goods 
had  no  authority  to  receive  payment, 
except  where  he  was  clothed  with  the 
indicia  of  authority  to  receive  the  pur- 
chase price  by  being  intrusted  with 
the  possession  of  the  goods,  or  where 
he  acted  for  an  undisclosed  principal. 

So,  in  Dean  v.  International  Tile  Co. 
(1888)  47  Hun  (N.  Y.)  319,  wherein 
it  appeared  that  the  defendant  con- 
tracted to  buy  a  quantity  of  cement 
through  a  broker  employed  by  the 
plaintiffs,  and  it  further  appeared 
that  the  cement  was  never  in  the  pos- 
session of  the  agent,  but  was  shipped 
directly  from  the  plaintiffs  to  the  de- 
fendant, the  court  held  that  a  pa3niient 
of  the  price  of  the  goods  sold  to  the 
broker,  which  the  latter  failed  to  turn 
over  to  his  employers,  was  no  defense 
to  this  action  by  the  vendors  to  recover 
the  value  of  the  articles  sold,  for  the 
broker,  as  he  was  at  no  time  intrusted 
with  the  possession  of  the  cement,  nor 
had  any  other  evidence  of  ownership, 


had  in  fact  no  authority,  either  actual 
or  implied,  to  receive  the  payment. 

In  Crosby  v.  Hill  (1883)  39  Ohio  St. 
100,  it 'appeared  that  a  broker,  em- 
ployed by  the  plaintiffs  to  sell  a  quan- 
tity of  shingles,  contracted  in  his  own 
name  to  sell  the  same  to  the  defendant, 
who  had  no  knowledge  that  the  broker 
was  not  the  real  owner  of  the  property. 
And  it  appeared  further  that  the  brok- 
er was  not  intrusted  with  the  posses- 
sion of  the  property  sold,  nor  did  his 
principals,  by  any  conduct  on  their 
part,  clothe  him  with  authority  to  re- 
ceive pasonent  for  them,  but  made 
shipment  of  the  goods  direct  to  the 
purchaser.  The  court  held  that  a  pay- 
ment made  by  the  defendant  to  the 
agent,  which  the  latter  failed  to  turn 
over  to  his  principals,  was  no  bar  to 
the  right  of  the  plaintiffs  to  recover 
the  purchase  price,  saying:  "The 
broker  has  not  the  possession  of  the 
goods,  and  so  the  vendee  cannot  be 
deceived  by  that  circumstance;  and,, 
besides,  the  employing  of  a  person  to 
sell  goods  as  a  broker  does  not  author- 
ize him  to  sell  in  his  own  name.  If^ 
therefore,  he  sells  in  his  own  name  he 
acts  beyond  the  scope  of  his  author- 
ity, and  his  principal  is  not  bound. 
But  it  is  said  that  by  these  means  the 
broker  would  be  enabled  by  his  prin- 
cipal to  deceive  innocent  persons.  The 
answer,  however,  is  obvious  that  he 
cannot  do  so  unless  the  principal  de* 
livers  over  to  him  the  possession  and 
indicia  of  property." 

Where  it  appeared  that  a  broker^ 
employed  by  the  plaintiffs  to'  sell  a 
quantity  of  rye,  sold  the  goods  to  the 
defendant,  and  it  appeared  further 
that  the  agent  did  not  have  possession 
of  the  property  sold,  but  the  same  was 
delivered  by  the  principals  direct  to 
the  purchaser,  the  court  held  that  a 
payment  of  the  purchase  price  to  the 
broker  did  not  bind  his  employers,  for 
an  agent  empowered  to  sell,  who  did 
not  have  possession  of  the  articles  to 
be  sold,  was  not  impliedly  authorized  to 
receive  the  payment  therefor,  especial- 
ly where  it  appeared  that  the  prin- 
cipals were  known.  The  court  said: 
"Where  the  person  contracting  for  the 
sale  has  the  property  in  his  posses- 
sion and  delivers  it,  he  is  clothed  with 
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the  iJDdicia  of  authority  to  receive 
payment,  especially,  when  the  owner 
is  not  known.  .•  .  •  H^  is  then 
clothed  with  apparent  authority,  and 
that»  as  to  third  persons,  is  the  real 
authority."  Higgins  v.  Moore  (1866) 
34  N.  Y.  417,  reversing  (1860)  6  Bosw. 
344. 

In  Dunn  v.  Wright  (1868)  51  Barb. 
(N.  Y.)  244,  it  was  held  that  the  pur- 
chaser of  goods,  bought  through  an 
agent  employed  by  the  vendor  to  sell 
on  connnission  as  a  broker,  could  not 
successfully  set  off  a  debt  due  him 
from  the  broker,  where  it  appeared 
that  the  agent  did  not  have  possession 
of  the  goods  sold,  but  the  same  were 
shipped  by  the  vendor  direct  to  the 
vendee,  and  therefore  he  had  no  im- 
plied authority  to  receive  payment  for 
the  articles  sold.  The  court  said: 
"The  goods  were  received  by  the  de- 
fendant at  Canandaigua,  to  which 
place  they  were  sent  by  the  plaintiff 
by  express,  accompanied  by  a  bill  or 
invoice  of  the  bags,  sent  to  the  same 
address  by  mail.  When  the  defendant 
received  the  goods  he  knew  that  they 
came  from  the  plaintiff,  as  they  were 
marked  with  his  name.  He  had  not 
then  paid  for  the  goods,  nor  did  he 
afterwards  ever  pay  for  them,  in  fact. 
He  simply  credited  the  amount  of  the 
cost  of  the  bags  in  his  books,  to  Stan- 
nard  [the  agent].  When  he  thus  re- 
ceived the  goods  he  had  notice  that 
Stannard  [the  agent]  did  not  own 
them,  and  had  no  right  to  receive  pay- 
ment for  them.  The  plaintiff  did 
nothing  to  mislead  him.  He  had  not 
trusted  Stannard  [the  broker]  with 
the  possession  of  the  property,  or  with 
any  e^dences  of  title  thereto." 

And  in  John  Hurd  Co.  v.  Consolidat- 
ed Steel  ft  Wire  Co.  (1900)  47  App. 
Div.  467,  62  N.  Y.  Supp.  489,  wherein 
it  appeared  that  a  broker  employed  by 
the  plaintiff  company  effected  a  con- 
tract of  sale  for  certain  articles  with 
the  defendant,  and  the  latter  made 
payment  of  the  parchaae  price  to  him, 
which  the  broker  failed  to  account  for 
to  his  employer,  the  court  held,  in  an 
action  to  recover  the  value  of  the 
goods  sold,  that  the  plea  of  payment 
to  the  broker  could  not  operate  to  de- 
feat the  plaintiff's  right  to  recover. 


for  the  general  rule  was  that  a  brok- 
er to  sell  had  no  authority  as  such  to 
receive  payment,  and  this  rule  was 
departed  from  only  when  the  person 
contracting  for  the  sale  had  the  prop- 
erty in  his  possession  and  delivered  it,  ^ 
which  did  not  so  appear  in  the  instant* 
case. 

So,  in  Western  R.  Co.  v.  Roberts 
(1860)  4  Phila.  (Pa.)  110,  the  court 
held  that  a  broker  authorized  merely 
to  sell  a  quantity  of  iron  rails,  and  not 
intrusted  with  the  possession  of  the 
same,  had  no  implied  authority  to  re- 
ceive payment  for  the  goods  sold,  and 
a  payment  to  him  by  the  purchaser 
did  not  preclude  a  recovery  by  the 
vendor,  where  it  appeared  that  the 
agent  failed  to  account  to  his  prin- 
cipal for  the  sum  collected,  but  appro- 
priated the  same  to  his  own  use. 
Among  other  things,  it  was  said :  ''AH 
the  authorities  on  the  subject  concur 
that  while  a  factor,  or  other  agent 
armed  with  an  authority  to  sell  and 
intrusted  with  the  possession  of  and 
right  to  deliver  the  thing  sold,  will 
be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  be  also 
authorized  to  receive  the  price;  for 
the  protection  of  the  principal,  who 
would  otherwise  have  no  means  of 
enforcing  his  lien  for  the  purchase 
money,  a  mere  authority  to  sell,  with- 
out authority  to  deliver,  will  not  ex- 
tend to  the  receipt  of  the  purchase 
money,  and  will  cease  to  exist  with 
the  negotiation  and  completion  of  the 
x^ontract  of  sale." 

See  Higgins  v.  Grindrod  (1883)  16 
Phila.  (Pa.)  200,  infra,  V. 

See  also  Saladin  v.  Mitchell  (1867) 
46  HI.  80,  wherein  there  is  dictum  to 
the  effect  that  a  broker  had  no  power, 
unless  apecially  authorized,  to  receive 
payment  for  a  commodity  for  which 
he  was  to  find  a  buyer.  In  that  case, 
however,  there  appeared  to  be  no  evi- 
dence of  payment  to  the  broker. 

In  Latham  v.  Field  (1912)  160  N.  C. 
385,  76  S.  E.  251,  wherein  there  is  dic- 
tum to  the  effect  that,  in  the  absence 
of  custom  or  usage,  payment  to  a 
briber  who  did  not  have  the  posses- 
sion of  articles  sold  by  him  was  not 
payment  to  the  principal,  as  there  was 
no  implied  authority  on  the  part  of 
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the  broker  to  receive  payment.  This 
case,  however,  did  not  involve  the  un- 
authorized receipt  by  a  broker  of  pay- 
ment made  by  a  purchase  of  goods. 

S,  TraveUng  salemnMn  or  drummer. 

In  Greenhood  v.  Keator  (1881)  9  111. 
App.  183,  it  appeared  that  the  plain- 
tiff sold  to  the  defendant  a  safe  pur- 
suant to  an  order  obtained  by  his 
traveling  salesman,  who  was  author- 
ized only  to  solicit  orders  for  safes, 
such  orders  being  subject  to  the  ap- 
proval of  the  principal.  The  court 
held,  in  an  action  to  recover  the  pur- 
chase price  of  the  commodity  sold, 
that  the  defendant's  plea  of  payment 
made  to  the  agent  was  of  no  avail,  as 
the  salesman  had  no  power  to  collect 
the  money  for  the  sale,  holding  that 
the  power  to  solicit  and  take  orders 
did  not  carry  with  it  authority  to  re- 
ceive payments. 

And  in  Williams  v.  Anderson  (1903) 
107  hi.  App.  32,  it  appeared  that  the 
appellee  company  sold  a  quantity  of 
meat  to  the  appellant  through  a  travel- 
ing salesman,  and  the  commodity  was 
shipped  to  the  purchaser  direct  from 
the  company.  In  an  action  to  recover 
the  purchase  price  of  the  goods,  the 
vendee  pleaded  payment  to  the  vend- 
or's agent,  who,  it  appeared,  had  nev- 
er accounted  therefor  to  his  principal. 
The  court  held  that  the  payment  to 
the  safesman  did  not  bimd  his  princi- 
pal, for  the  power  to  sell  did  not  neces- 
sarily imply  the  power  to  collect,  the 
agent  not  being  intrusted  with  the 
possession  and  delivery  of  the  goods 
sold,  and  no  circumstance  appearing 
from  which  such  power  could  be  im- 
plied. It  also  appeared,  in  the  instant 
case,  that  the  vendee  received  a  bill 
for  the  goods  sold  before  payment  was 
made  to  the  agent,  on  which  appeared 
in  large  characters  the  word  ''NO- 
TICE," underneath  which  was  stated, 
among  other  things,  the  following: 
"Not  responsible  for  money  paid  to 
salesmen."  Respecting  this  notice  the 
court  held  that  where  a  printed  notice 
on  a  billhead  gave  notice  that  sales- 
men were  not  authorized  to  collect,  a 
payment  would  not  bind  the  principal. 

In  Lyles-Black  Co.  v.  Alldredge 
(1914)  10  Ala.  App.  632,  65  So.  696, 


the  court  held  that  it  was  well  settled 
that  a  traveling  salesman,  authorized 
to  make  sales  or  take  orders  by  sample 
for  future  delivery  and  payment,  had 
no  implied  authority  to  collect  from 
the  vendee  the  purchase  price  agreed 
to  be  paid.  In  the  present  case  a  pay- 
ment made  by  the  defendant  to  the 
plaintiff's  traveling  salesman  was  held 
to  be  of  no  avail  as  a  defense  to  an 
action  brought  to  recover  the  amount 
of  the  debt  owing  to  the  plaintiff,  and 
the  plea  of  custom  and  usage  so  to 
pay  a  salesman  could  not  justify  the 
payment,  in  the  absence  of  proof  that 
the  defendant  knew  of  and  acted  on 
the  custom. 

So,  in  Simon  v.  Johnson  (1893)  101 
Ala.  868,  13  So.  491,  (1894)  105  Ala. 
344,  53  Am.  St.  Rep.  126,  16  So.  884^ 
(1895)  108  Ala.  241,  19  So.  244,  sev-^ 
eral  appeals  in  an  action  to  recover 
the  amount  of  a  bill  of  goods  sold  by 
the  plaintiffs,  through  their  agent,  a 
traveling  salesman,  the  defendant 
pleaded  as  defense  a  payment  thereon 
to  the  salesman,  the  court  held  that 
the  agent  had  no  authority  to  bind  his 
principal  by  receiving  payment,  stat- 
ing that  the  decided  weight  of  author- 
ity supports  the  proposition  "that  a 
traveling  salesman  of  merchandise,, 
making  sales  by  sample  on  a  credit,  or 
for  cash  to  be  paid  on  receipt  of  the 
goods  or  the  invoice  of  them,  has  no 
implied  authority  to  collect  the  money 
agreed  to  be  paid  from  the  purchaser.'^ 

In  Scarritt-Comstock  Furniture  Co. 
V.  Hudspeth  (1907)  19  Okla.  429,  91 
Pac.  843,  14  Ann.  Cas.  857,  wherein 
it  appeared  that  the  plaintiff's  travel- 
ing salesman  sold  a  bill  of  goods  to 
the  defendant,  and  the  goods  were 
shipped  direct  from  the  plaintiff  to 
the  purchaser,  the  court  held  that 
there  was  no  implied  authority  in  the 
salesman  to  receive  a  part  payment  of 
the  price,  and  that,  in  the  absence  of 
proof  of  such  authority,  the  vendor 
was  not  bound  by  a  payment  made  to 
his  agent,  for  a  traveling  salesman  or 
agent  merely  to  solicit  orders  for 
goodB,.  and  not  intrusted  with  the  pos- 
session of  the  same,  had  no  implied 
authority  to  receive  pa3rment  therefor^ 

In  Crawford  v..  Whittaker  (1896) 
42  W.  Va.  430,  26  S.  B.  516,  it  appeared 
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that  the  plaintiff's  traveling  salesman 
sold  to  the  defendant  a  quantity  of 
goods  which  were  not  in  his  posses- 
sion, and  subsequently,  and  after  the 
goods  had  been  delivered  by  the  plain- 
tiff, the  defendant  paid  the  purchase 
price  to  the  salesman,  although  he  had 
had  previous  notice  from  the  plaintiff 
not  to  pay  any  money  to  salesmen, 
justifying  his  act  by  the  fraud  of  the 
agent,  who  falsely  represented  to  the 
defendant  that  he  was  a  member  of 
the  selling  firm.  The  court  held  that 
the  agent  had  no  authority,  either  ac- 
tual or  implied,  to  receive  the  pur- 
chase price  for  the  goods  sold,  as  mere 
authority  to  sell,  by  one  not  having 
possession  of  the  commodities  to  be 
sold,  did  not  imply  authority  to  receive 
payment  or  make  collections. 

In  Clark  v.  Murphy  (1895)  164 
Mass.  490,  41  N.  E.  674,  an  action  to 
recover  the  price  of  goods  sold  and 
delivered  under  a  contract  of  sale  ef- 
fected by  the  plaintiff  with  the  defend- 
ant through  a  traveling  salesman,  who 
was  authorized  merely  to  solicit  orders, 
the  defendant  pleaded  payment  made 
to  the  salesman.  The  court  held  that 
the  plaintiff  was  entitled  to  recover, 
for  an  agent  who  merely  solicited  or- 
ders for  goods,  sending  those  orders  to 
his  principial  to  be  filled,  had  no  im- 
plied authority  to  receive  payment  for 
the  goods  sold,  and  the  purchaser  paid 
him  at  his  risk. 

In  Lakeside  Press  ft  P^hoto-Engrav- 
ing  Co.  V.  Campbell  (1897)  89  Fla.  523, 
22  So.  878,  whereia  it  appeared  that 
a  traveling  salesman,  employed  by  the 
plaintiff  company  to  solicit  orders  for 
booklets  and  circulars  to  be  printed 
and  delivered  by  the  company,  ob^ 
tained  an  order  from  the  defendant 
for  certain  pamphlets  and  circulars, 
and  subsequently  accepted  a  payment 
from  the  defendant  for  the  goods  sold, 
although  it  did  not  appear  that  he  had 
express  authority  to  receive  such  pay- 
ment, the  court  held  that  the  agent, 
being  a  traveling  salesman  authorized 
only  to  solicit  work  and  orders  for  his  . 
principal,  not  having  possession  of  the 
goods  sold,  nor  actual  authority  to  re- 
ceive payments  for  the  sale  of  the 
same,  had  no  implied  authority  to  col- 
lect the  amount  due  for  the  work  and 


materials  furnished  so  as  to  bind  his 
principal,  and  that  the  defendant  made 
payment  to  such  an  agent  at  his  peril. 

See  also  Dothan  Grocery  Co.  v. 
White  Bros.  (1915)  14  Ala.  App.  405, 
69  So.  992,  wherein  the  court  said» 
although  the  authority  of  the  plain- 
tiff's traveling  salesman  to  accept  pay- 
ment was  not  questioned,  that  the  gen- 
eral rule  is  that  traveling  salesmen, 
not  having  possession  of  goods,  but 
selling  for  future  delivery,  have  no 
authority  to  receive  payments  binding 
on  the  principal. 

See  also  Ohio  Pottery  &  Glass  Go^ 
v.  Talbert  (1910)  87  S.  C.  194,  69  S.  E» 
211,  wherein  it  was  said  obiter: 
"There  is  much  authority  for  the  prop- 
osition that  a  drummer  or  traveling 
salesman,  who  solicits  orders  by  sam- 
ple and  is  not  intrusted  with  the  pos- 
session of  the  property  offered  for 
sale,  had  no  implied  authority  to  col- 
lect." In  that  case,  however,  the  court 
held  that  the  question  of  ratification 
of  the  agent's  act  was  a  question  of 
fact,  which  should  have  been  sub- 
mitted to  the  jury. 

o.  lAmitatiim^  ^f  rule, 

1.  Authority  of  agent  implied  from  poa^ 
session  of  goods. 

Among  the  well-defined  limitations 
of  the  general  rule  heretofore  stated,  it 
is  established  that  an  agent  or  broker^ 
having  possession  of  commodities 
which  he  is  authorized  to  sell,  has  im- 
plied authority  to  receive  or  collect 
payment  therefor. 

Arkansas. — Jarvis  v.  Pague  (1919> 
—  Ark.  — ,  208  S.  W.  601. 

Illinois. — Howe  Mach.  Co.  v.  Ball- 
weg  (1878)  89  111.  318;  Bailey  v.  Pard- 
ridge  (1890)  184  111.  188,  27  N.  E.  89, 
affirming  (1889)  35  111.  App.  121 ;  Sim- 
mons  Motor  Co.  v.  Dudley  (1915)  196- 
111.  App.  829. 

Kansas. — Downes  v.  Rogers  (1918) 
102  Kan.  797,  171  Pac.  1150. 

Missouri.  —  Rice  v.  Groffmann* 
(1874)  56  Mo.  434;  John  Hutchinson 
Mfg.  Co.  V.  Henry  (1891)  44  Mo.  App. 
263;  Birch  Tree  State  Bank  v.  Brown 
(1911)  152  Mo.  App.  589,  138  S.  W. 
860;  Norrid  v.  Gamer  (1916)  —  Mo. 
App.  — ,  18J2  S.  W.  1025. 

New  York. — Maxfield  v.  Carpenter 
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(1896)   84  Hun,  450,  32  N.  Y.  Supp. 
381. 

Ohio.— Beckwith  v.  Reid  (1879)  4 
Ohio  Dec.  Reprint,  436. 

Texas. — Schliecher  v.  Armstrong 
(1895)  —  Tex.  Civ.  App.  — ,  32  S.  W. 
327. 

Vermont. — Cross  v.  Haskins  (1841) 
13  Vt.  536.  See  also  Brown  v.  Aitken 
(1916)  90  Vt.  569.  99  Atl.  265. 

Washington. — C^albraith  v.  Weber 
(1910)  58  Wash.  132,  28  L.R.A.(N.S.) 
341,  107  Pac.  1050;  Woodworth  v. 
School  Dist.  (1916)  92  Wash.  456,  159 
Pac.  757.  And  see  Petersen  v.  Pacifio 
American  Fisheries  (reported  here- 
with) ante,  198. 

England.— Pickering  v.  Busk  (1812) 
15  East,  38,  104  Eng.  Reprint,  758, 
13  Revised  Rep.  364;  International 
Sponge  Importers  v.  Watt  [1911]  A. 
C.  279,  81  L.  J.  P.  C.  N.  S.  12,  16  Com. 
Gas.  224,  55  Sol.  Jo.  422,  27  Times  L. 
R.  364,  48  Scot  L.  R.  515. 

See  also  the  cases  cited  infra,  V. 

In  Simmons  Motor  Co.  v.  Dudley 
(1915)  196  111.  App.  329,  wherein  it 
appeared  that  the  plaintiff's  agent  sold 
to  the  defendant  an  automobile  which 
was  in  his  possession  for  purposes  of 
demonstration,  and  that  the  defendant 
paid  to  the  agent  the  amount  of  the 
purchase  price,  the  court  held  that,  as 
the  agent  had  possession  of  the  arti- 
cle, he  had  an  implied  authority  to  re- 
ceive pa3rment  therefor  when  sold  by 
him. 

And  in  Bailey  v.  Pardridge  (1890) 
184  111.  188,  27  N.  E.  89,  affirming 
(1889)  35  111.  App.  121,  an  action  to 
recover  the  purchase  price  of  goods 
sold  to  the  defendant,  which  the  latter 
claimed  he  paid  to  the  plaintiff's  trav- 
eling salesman,  it  appeared  that  the 
agent  sold  certain  articles  which  were 
in  his  possession  as  samples,  and  re- 
ceived therefor,  from  the  defendant, 
the  purchase  price.  The  court  held,  the 
evidence  having  shown  the  authority 
of  the  salesman  to  sell  the  samples, 
that  the  payment  to  the  agent  bound 
the  principal,  for,  although  the  rule 
is  that  an  agent  selling  goods  not  in 
his  possession  has  no  implied  author- 
ity  to  receive  the  purchase  price,  the 
rule  is  otherwise  where  it  appeared 
that  he  had  possession  of  the  articles 


sold,  for  in  such  a  case  he  was  clothed 
with  the  indicia  of  authority  to  accept 
payment. 

So,  in  Beckwith  ▼.  Reid  (Ohio)  su- 
pra, wherein  it  appeared  that  the 
plaintiff's  agent,  who  was  authorized 
to  sell  goods  on  sample,  entered  into 
a  contract  of  sale  with  the  defendant 
for  property  which  he  obtained  from 
his  principal  for  delivery,  the  court 
held  that  the  principal  was  bound  by 
payment  made  to,  and  received  by,  the 
agent,  for,  the  goods  having  been 
placed  in  the  possession  of  the  agent, 
the  latter  was  clothed  with  implied 
authority  to  collect  the  purchase  price, 
and  the  defendant  was  justified  in  as- 
suming that  the  agent  had  such  au- 
thority. 

In  an  early  case  (Pickering  v.  Busk 
(1812)  15  East,  38,  104  Eng.  Reprint, 
758,  13  Revised  Rep.  364),  wherein  it 
appeared  that  payment  was  made  to 
a  broker  who  sold  goods  in  his  posses- 
sion for  the  benefit  of  his  principal, 
but,  without  disclosing  him,  the  court 
held  that  the  possession  of  the  goods 
gave  the  broker  implied  authority  to 
receive  the  purchase  price,  and  a  pay- 
ment so  made  bound  the  principal,  al- 
though the  agent  proved  unfaithful 
and  did  not  account  therefor  to  his 
employer. 

And  so,  in  Petebsen  v.  Pacifio 
American  Fisheries  (reported  here- 
with) ante,  198,  it  appeared  that  the 
defendant  purchased  certain  commod- 
ities from  the  lessees  of  the  plaintiffs, 
who,  under  the  terms  of  their  lease, 
were  authorized  to  sell  goods  for  the 
lessors,  but  had  no  actual  authority 
to  receive  payment.  It  aw^aring  that 
the  purchaser  made  payment  to  the 
agents  of  the  plaintiffs,  the  court 
holds  that  the  latter  were  bound  there- 
by, for,  having  clothed  their  agents 
with  the  indicia  of  authority  to  re- 
ceive payment  by  intrusting  them  with 
the  possession  of  the  goods  sold,  they 
enabled  the  agents  to  obtain  the  ad- 
vantage of  the  purchaser,  who  right- 
fully assumed  their  authority  to  col- 
lect the  purchase  money. 

In  Schleicher  v.  Armstrong  (1895) 
—  Tex.  Civ.  App.  — ,  32  S-  W.  327,  the 
court  held  that  an  agent,  having  pos- 
session of  property  which  he  was  au-  ^ 
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thorized  to  sell,  gave  good  title  to  the 
purchaser  although  the  agent  violated 
his  princiiMirs  instructions  by  receiv- 
ing purchase-money  notes. 

And  in  Gross  v.  Haskins  (1841)  13 
Yt  536,  wherein  it  appeared  that  the 
plaintifTs  agent  was  intrusted  with 
the  possession  of  certain  commodities 
which  he  was  authorized  to  sell,  the 
court  held  that  a  payment  made  to 
him  in  good  faith  by  the  purchaser  of 
the  goods  bound  the  principal,  for  the 
possession  of  the  articles  clothed  the 
agent  with  implied  authority  to  ^- 
eeive  payment  for  the  sale  thereof. 

So,  in  Woodworth  v.  School  Dist. 
(1916)  92  Wash.  456,  159  Pac.  757,  an 
action  to  recover  the  purchase  price 
of  certain  school  clocks  sold  by  the 
plaintifTs  assignor  to  the  defendant, 
it  appeared  that  the  sale  was  made 
hy  a  representative  who  was  author- 
ized to  make  sales,  install  the  clocks, 
and  hire  labor  for  the  purposes  of  in- 
stalling and  repairing  the  clocks.  It 
further  appeared  that  the  agent  in- 
stalled the  property  and  received  from 
the  defendant  school  warrants  in  pay- 
fluent  therefor,  which  he  cashed  and 
appropriated  to  his  own  use.  The 
court  held  that  under  the  facts  the 
plaintiff  had  clothed  his  agent  with 
implied  authority  to  receive  payment 
for  the  goods  sold  by  him,  and  was 
bound  by  the  payment  made  by  the  de- 
fendant. 

To  the  same  effect  in  Galbraith  v. 
Weber  (1910)  68  Wash.  132,  28  L.R.A. 
(N£.)  341,  107  Pac.  1050,  an  action 
to  recover  the  possession  of  a  horse, 
it  appeared  that  an  agent  of  the  plain- 
tiff, authorised  so  to  do,  sold  the  horse 
to  the  defendant.  At  the  time  of  the 
sale  the  agent  had  the  horse  in  his 
possession,  and  also  several  certifi- 
cates of  registration  showing  the 
animars  pedigree.  The  defendant 
paid  the  purchase  price  to  the  agent, 
which  the  latter  failed  to  turn  over 
to  his  principal,  but  appropriated  to 
his  own  use.  The  ceort  held  that  the 
plaintiff  could  not  recover,  for  the 
agent  had  implied  power  to  receive 
the  payment,  having  exelusive  posses- 
sion of  the  property  te  be  sold. 

In  Rice  v.  Groffmann  (1874)  56  Me. 
484,  distinguished  in  Keown  v.  Vogel 


(1887)  25  Mo.  App.  35,  supra,  II.  b,  1, 
it  appeared  that  defendant  bought  a 
quantity  of  cigars  from  the  plaintiff's 
agent,  and  made  a  payment  therefor 
to  the  agent,  who  failed  to  account 
for  the  money  to  his  principal.  In  an 
action  brought  to  recover  from  the 
defendant  the  value  of  the  goods  sold, 
the  court  held  that  the  plaintiff  could 
not  recover,  as  an  agent  having  power 
to  sell  goods  had  authority  to  receive 
the  payment  therefor. 

And  in  Norrid  v.  Garner  (1916)  — 
Mo.  App.  — ,  182  S.  W.  1025,  wherein 
it  appeared  that  the  plaintiff  was  the 
owner  of  a  certain  farm  which  he 
leased  to  a  third  party,  whom  he  au- 
thorized to  sell  a  crop  of  com  raised 
on  the  land  and  apply  the  proceeds 
.thereof  in  payment  of  rents  due,  the 
court  held  that  the  agent  was  thereby 
authorized  to  receive  payment  for  the 
corn  upon  a  sale  thereof  to  the  de- 
fendant. And,  further,  that  the  power 
to  sell  the  proper^  included  the  right 
to  receive  payment,  following  Rice  v. 
Groffmann  (Mo^)  supra.  But  it  will 
be  noted  that  this  doctrine  was  limited 
by  the  court  in  Keown  v.  Vosel  (Mo.) 
supra,  II.  b,  1,  to  those  cases  wherein 
it  appeared  that  the  agent  had  pos- 
session of  the  property  sold. 

In  Downes  v.  Rogers  (1918)  102 
Kan.  797,  171  Pac.  1150,  the  court  held 
that  the  plaintiffs'  agent  had  author- 
ity to  receive  the  purchase  price  of  a 
farm  tractor  sold  to  the  defendant,, 
where  it  appeared  that  the  agent  had 
possession  of  the  article  sold,  and  that 
the  plaintiffs  held  him  out  to  the  de- 
fendant and  the  general  public  as 
their  agent  for  the  purpose  of  selling 
farm  tractors. 

So,  in  Howe  Mach.Co.  v.  Ballweg 
(1887)  89  ni.  318,  wherein  it  ap- 
peared that  the  agent  of  the  plaintiff 
company,  having  in  his  possession  an 
article  of  its  manufacture,  sold  the 
same  to  the  defendant  and  received 
from  him  part  payments  on  the  pur- 
chase price,  the  court  held  that  under 
the  circumstances  the  purchaser  had 
a  right  to  assume  the  authority  of  the 
salesman  to  accept  the  payments. 

And  in  Jarvis  v.  Pague  (1919)  — * 
Ask.  — ,  208  S.  W.  601,  wherein  it  ap* 
peared  that  plaintiff  placed  his  agent 
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in  possession  of  a  drove,  of  horses, 
with  instructions  to  find  a  buyer  for 
the  same,  it  was  held  that  such  express 
authority  carried  with  it  the  implied 
power  to  collect  the  proceeds  of  any 
sales  made,  and  hence  a  payment  to 
the  agent  was  a  good  defense  to  an 
action  brought  to  recover  the  value  of 
horses  sold  by  the  agent. 

In  Birch  Tree  State  Bank  v.  Brown 
(1911)  152  Mo.  App.  589,  133  S.  W. 
860,  wherein  it  appeared  that  an  agent 
with  authority  to  sell  certain  shares 
of  stock  had  the  possession  of  the 
same  at  the  time  of  sale,  and  delivered 
them  to  the  purchaser,  the  court  held 
that  a  payment  to  the  agent  of  the 
purchase  price  bound  the  principal, 
for  the  latter,  in  intrusting  the  pos- 
session of  the  stock  to  the  agent, 
clothed  him  with  implied  authority  to 
receive  the  payment. 

In  Maxfield  v.  Carpenter  (1895)  84 
Hun,  450,  32  N.  Y.  Supp.  881,  the  court 
held  that  where  a  broker  not  only  had 
authority  to  sell  goods  for  the  plain* 
tiff,  but  actually  had  i^sseasion  of 
the  same  and  delivered  them  himself, 
the  defendant  was  justified  in  making 
a  payment  of  the  purchase  price  to 
the  agent,  for  the  possession  of  the 
articles  sold  implied  a  power  to  col- 
lect for  the  same,  and  led  the  pur- 
chaser to  believe  that  the  broker  was 
in  fact  the  owner  of  the  commodities. 

In  International-Sponge  Importers 
V.  Watt  [1911]  A.  C.  (Eng.)  279,  81 
L.  J.  P.  C.  N.  S.  12,  16  Com.  Cas.  224. 
55  Sol.  Jo.  422,  27  Times  L.  R.  364, 
48  Scot.  L.  R.  515,  wherein  it  appeared 
that  a  traveling  agent,  employed  by 
the  plaintiffs  to  sell  the  products  of 
their  trade,  was  intrusted  with  the 
possession  of  the  goods  to  be  sold,  the 
court  held  that  a  payment  made  to 
him  by  the  defendants  for  the  pur- 
chase of  goods  was  valid  as  against 
the  principals,  for  the  agent,  having 
the  custody  of  the  property  sold,  had 
implied  authority  to  receive  payments 
therefor.  It  was  held  further  that 
a  notice  on  statements  of  account  to 
the  effect  that  payments  should  only 
be  made  by  crossed  checks  was  not  suf- 
ficient intimation  to  the  customer  that 
the  agent  did  not  have  authority  to 


receive  payments  in  cash,  or  in  a  check 
in  his  favor. 

And  in  John  Hutchinson  Mfg.  Co.  v« 
Henry  (1891)  44  Mo.  App.  263,  the 
court  held  that,  where  it  appeared 
that  the  agent  of  the  owner  of  certain 
goods  solicited  an  order  for  their  sale 
and  transmitted  the  order  to  his  prin- 
cipal, who  delivered  the  goods  in  ques- 
tion to  the  agent  for  delivery  to 
the  purchaser,  the  principal  thereby 
clothed  the  agent  with  ostensible  au- 
thority to  receive  payment  for  the 
goods. 

See  also  Brown  v.  Aitken  (1916)  90 
Vt  569,  99  Atl.  265,  wherein  there  is 
dictum  as  follows:  "If  one  intrusts 
another  with  the  possession  of  per- 
sonal property  together  with  author- 
ity to  sell  and  deliver  the  same,  the 
authority  to  receive  the  pay  therefor 
will  be  implied,  since  the  principal, 
by  his  own  act,  clothes  the  agent  with 
apparent  authority  so  to  do.''  This 
case,  however,  did  not  involve  the  sale 
of  personalty,  but  a  sale  of  certain 
real  property. 


2.  Authority  of  agent  implied  front 
resentations  or  aoquiesoenoe  of  pt^in" 
eipal. 

Where  a  principal  holds  out  his 
agent  as  having  authority  to  receive 
payment  for  commodities  which  he  is 
authorized  to  sell,  or  has  acquiesced 
in  the  acceptance  by  the  agent  of  pay- 
ments in  past  transactions  with  the 
purchaser,  the  law  implies  authority 
in  the  agent  to  reeeive  payment  for 
goods  sold  by  him. 

Arkansas^  —  American  Sales  Book 
Co.  V.  Cowdrey  (1911)  100  Ark.  325. 
38  L.R.A.(N.S.)  700,  140  S.  W.  134. 

Geergia* — Luekie  v.  Johnston  (1892) 
89  Ga.  321, 15  S.  E.  459 ;  Superior  Mfg. 
Co.  v.  Russell  (1906)  127  Ga.  151»  56 
S.  £.  296. 

lUinois,  —  Harris  v.  Simmerman 
(1876)  81  III.  413;  Kingan  &  Co.  v. 
Breen  (1914)  190  111.  App.  489. 

Maasachusetts. — ^Packer  v.  Hinckley 
Locomotive  Works  (1877)  122  Mass. 
484. 

Michigan. — Haughton  v.  Maurer 
(1884)  55  Mich.  323,  21  N.  W.  426; 
Warren  v.  Halley  (1895)  107  Mich. 
120,  64  N.  W.  1058. 

Missourt — Dieboid  Safe  &  Lock  Co. 
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▼.  Dunn^an  (1909)  135  Mo.  App.  135, 
115  S.  W.  1061. 

New  Yorlu  —  TiJmage  v.  Nevius 
<1869)  2  Sweeny,  38;  Garter  White 
Lead  Co.  v.  Pounds  (1901)  65  App. 
Div.  476,  72  N.  Y.  Supp.  876. 

WaahinstfMi.  —  Grays  Harbor  Com- 
mercial Co.  V.  Takn  Conaing  At  Cold 
Storage  Co.  (1918)  102  Wash.  594,  173 
Pac.  434. 

Wisconsiii.  —  Kasaon  v.  Noltner 
(1878)  43  Wis.  646;  Estey  v.  Snyder 
(1890)  76  Wis.  624,  45  N.  W.  415. 

England.  —  Townsend  v.  Inglis 
(1816)  Holt,  N.  P.  278. 

Canada. — ^Eaestner  v.  Hosie  (1914) 
7  Sask.  L.  R.  429,  29  West.  L.  R.  532. 

Thas,  in  American  Sales  Book  Co. 
7.  Cowdrey  (1911)  100  Ark.  325,  38 
LR.A.(N.S.)  700, 140  S.  W.  134,  where- 
in it  appeared  that  a  traveling  sales- 
man, representing  the  plaintiff  com- 
pany, made  a  sale  to  the  defendant, 
and  it  farttier  appeared  that  the  sales- 
man was  provided  with  blank  con^ 
tracts  by  which  he  was  authorized  to 
collect  all  or  part  of  the  purchase  priee 
at  the  time  of  the  sale,  the  court  held 
that  a  partial  payment  made  at  the 
tone  the  sale  was  consummated,  and 
the  receipt  of  the  balance  by  the  agent 
on  a  snbsequent  trip,  were  within  his 
aothority  and  binding  upon  the  prin- 
cipal, despite  the  fact  that  on  a  state- 
ment of  account  rendered  to  the  de- 
fendant was  printed,  'Tay  ho  money 
to  agents,"  the  court  said :  "Here  an 
agent  was  not  only  employed  to  ne- 
gotiate sales,  but  was  given  a  blank 
form  of  contract  by  which  he  was  au- 
thorized to  collect  all  or  a  part  of  the 
purchase  price  at  the  time  he  made 
the  sale.  The  agent  promised  at  the 
time  the  order  was  given,  to  come 
back  and  show  the  defendant  how  to 
ran  the  recapitulator.  The  blank  form 
of  contract  furnished  the  agent  by  the 
plaintiff  made  it  optional  with  the 
agent  to  collect  all  or  a  part  of  the  pur- 
chase priee  at  the  time  he  took  the 
order.  Hence  it  may  be  said,  under 
the  facts  and  circumstances  in  this 
case,  he  had  not  only  express  author- 
ity to  travel  and  solicit  orders,  but  the 
implied  authority  to  collect  the  pur- 
chase price  for  the  principaL  It  can- 
not be  said  that  the  clause,  'Pay.  no> 


money  to  agents,'  printed  on  the  state- 
ment of  the  account  sent  to  defendant 
was  notice  or  direction  to  him  not  to 
pay  its  agent.  .  .  .  The  plaintiff 
was  a  corporation  and,  as  such,  could 
only  transact  its  business  through 
agents.  Hence  the  words  could  mean 
no  more  than  to  pay  no  money  to 
agents  not  authorized  to  receive  it." 

And  in  Harris  v.  Simmerman  (1876) 
81  111.  413,  it  appeared  that  the  plain- 
tiff's agents  sold  to  the  defendants  a 
safe,  and  accepted  in  part  pajrment  an 
old  safe  which  plaintiff  received  and 
retained,  without  giving  notice  to  the 
defendant  that  the  agent  had  tran- 
scended his  authority.  The  court  said : 
'Tlaintiff  should  at  once,  upon  the  re- 
ceipt of  the  old  safe,  which  was  ex- 
press notice  to  him  that  his  agent  was 
exceeding  what  he  says  was  -the  au- 
thority confided  to  him,  have  notified 
the  defendants  that  the  agreement  was 
beyond  his  authority,  and  that  he  was 
not  authorized  to  receive  payment.  By 
the  acquiescing  of  the  plaintiff  in  the 
arrangement  the  agent  made,  defend- 
ants Mrere  justified  in  assuming  that- 
the  agent  had  the  power  to  collect,  as 
he  represented  he  had,  and  not  being 
otherwise  informed  until  after  they 
had  made  payment,  the  plaintiff  should 
be  bound  by  the  payment." 

In  Packer  v.  Hinckley  Locomotive 
Works  (1877)  .122  Mass.  484,  wherein 
it  appeared  that  the  plaintiff  company 
had,  through  a  long  course  of  dealing, 
sold  quantities  of  coal  through  its 
agjent,  always  sending  to  him  bills  of 
lading  for  the  coal  purchased,  and 
bills  for  the  purchase  price,  and  it 
appeared  further  that  payments  were 
always  made  to  the  agent  without  com- 
plaint by  the  principal,  the  court  held, 
in  an  action  to  recover  for  a  quantity 
of  coal,  that  defendant's  plea  of  pay- 
ment to  the  agent  was  a  good  defense, 
for  by  the  course  of  dealing  the  de- 
fendant was  warranted  in  assuming 
the  authority  of  the  agent  to  receive 
payment  for  gopclB  sold  by  him. 

In  Warren  v.  Halley  (1895)  107 
Mich.  120,  64  N.  W.  1058,  an  action  in 
replevin  to  reeover  possession  of  a 
piano,  sold  by  plaintiff's  agent  to  de- 
fendant, and  delivered  directly  from 
the  plaintiff's  place  of  business,  it  ap- 
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peared  that  the  wife  of  the  defendant 
called  on  the  plaintiff  at  his  office, 
and  stated  that  they  would  pay  cash 
lor  the  piano,  whereupon  the  plaintiff 
told  her  that  he  would  send  her  a  duly 
authorized  agent  to  collect  the  money* 
Subsequently,  the  defendant  paid  the 
agent  the  purchase  price  of  the  piano, 
which  the  latter  failed  to  turn  over  to 
his  principal.  The  court  held  that, 
while  mere  authority  to  take  orders 
for  pianos  did  not  imply  authority  to 
collect  therefor,  nevertheless  the  evi- 
dence showed  such  a  holding  out  of 
the  agent  by  the  principal  as  to  justify 
belief  in  his  authority  to  receive  the 
purchase  price  of  the  article  sold. 

Where  it  appeared  that  the  plain- 
tiff's agent,  apparently  having  charge 
of  its  New  York  branch,  was  held  out 
as  being  something  more  than  a  mere 
agent  authorized  only  to  sell  goods, 
the  court  held  that  a  payment  to  him 
for  goods  sold  bound  his  principal. 
Carter  White  Lead  Co.  v.  Pounds 
(1901)  65  App.  Div.  476,  72  N.  Y.  Supp. 
876. 

In  Kaestner  v.  Hosie  (1914)  TSaak. 
L.  R.  429,  it  was  held  that,  while  un- 
der the  general  rule  an  agent  em- 
ployed to  sell  had  no  authority  to  re- 
ceive or  collect  the  purchase  price  of 
the  goods  sold,  nevertheless,  where  it 
appeared  that  the  plaintiffs  had  au- 
thorized their  agent  to  collect  certain 
moneys  from  the  defendant,  which  he 
had  done,  and  the  amounts  so  collected 
were  credited  to  the  buyer's  account, 
the  latter  was  justified  in  assuming 
that  the  agent  was  authorized  to  col- 
lect the  balance  of  the  account.  The 
court  said:  "It  seems  to  be  settled 
law  that  an  agent  employed  to  sell 
has  no  authority  as  such  to  receive 
pasmient.  .  .  .  But  it  is  equally  well 
established  that  where  a  principal  has 
so  conducted  himself  as  to  lead  a  third 
person  reasonably  to  believe  that  his 
agent  is  clothed  with  a  certain  au- 
thority, and  that  third  person,  in  such 
belief,  in  good  faith  enters  into  trans- 
actions with  the  agent  within  the 
scope  of  his  ostensible  authority,  the 
principal  camnot  be  heard  to  deny  the- 
authority  of  the  agent  to  the  prejudice 
of  the  one  so  dealing  with  him." 

In  Estey  v.  Snyder  (1890)  76  Wis. 


624,  45  N.  W.  415,  wherein  it  appeared 
that  the  plaintiffs  had,  for  a  course 
of  time,  allowed  their  agent  to  collect 
moneys  due  on  sales  made  by  him,  the 
court  held  that  they  could  not  deny 
his  implied  authority  to  receive  pay* 
ment  from  a  purchaser  where  he  ab- 
sconded with  the  money  paid,  saying: 
*lt  was  easy  and  competent  for  the 
plaintiffs  to  limit  the  power  of  their 
agent,  and  not  allow  him  to  make  col- 
lections of  money  secured  by  chattel 
mortgages  and  other  instruments,  but 
they  could  not  allow  him  to  make  them 
'when  he  turned  the  money  in,'  and 
deny  his  authority  to  make  them  when 
he  did  not.  There  is  no  justice  or 
reason  in  sueh  a  rule  of  law,  and  we 
do  not  think  it  exists;  and  as  it  ap« 
peared  from  the  testimony  offered  on 
the  part  of  the  plaintiffs  tiiat  Hills 
[the  agent]  sold  organs  on  credit,  and 
collected  the  money  with  their  ap- 
proval, and  by  their  ceurae  of  deal- 
ing they  held  him  out  to  the  com- 
munity as  having  authority  to  receive 
pasonents,  they  are  certainly  bound  by 
his  acts  in  that  regard." 

And  in  Haughton  v.  Maurer  (1884) 
55  Mich.  823,  21  N.  W.  426,  wherein 
it  appeared  that  the  defendant  bought 
a  lot  of  cigars  through  the  plaintiff's 
agent,  who  subsequently  collected  pay- 
ment upon  a  promissory  note  given 
by  the  defendant  to  secure  the  pur- 
chase price,  the  court  held,  on  the 
question  of  the  agent's  authority  to 
collect  the  payment,  that  representa- 
tions and  statements  made  by  a  mem- 
ber of  the  plaintiff  firm,  recognizing 
the  authority  of  the  agent  so  to  receive 
payments,  were  aufilicient  to  warrant 
the  action  of  the  defendant  in  paying 
the  purchase  money  to  the  agent. 

In  Diebold  Safe  &  Lock  Co.  v.  Dun- 
negan  (1909)  135  Ma  App.  135,  115 
S.  W.  1051,  wherein  it  appeared  that 
an  agent,  by  his  contract,  was  made 
liable  to  his  principal  for  the  price 
of  go^ds  sold,  the  court  held  that  he 
was  thereby  necessarily  authorized  to 
collect  paym«it  for  the  goods  when 
delivered  to  the  purehaaer. 

In  Townsend  v.  Inglis  (1816)  Holt,. 
N.  P.  (EngO  278,  wherein  it  appeared 
that  in  previous  dealings  with  a  buyer 
of  goods  the  sellers  had  permitted 
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tkeir  broker  to  draw  bills  of  exchange 
in  hia  own  name  and  reeoive  payment 
thereon  for  gooda  sold  tor  his  prin- 
cipals, the  court  held  that  the  vendors 
were  bound  by  a  payment  made  in  like 
manner  in  the  present  ease. 

So,  in  Klasran  &  Go.  v.  Breen  (1914) 
190  UL  App.  489,  wherein  it  appeared 
that  the  defendant  for  a  number  of 
years  had  bought  great  quantities 
of  commodities  from  the  plaintiff » 
through  its  traveling  salesman,  and 
during  that  time  payments  were  made 
to  the  salesman  and  accepted  by  the 
plaintiff  without  complaint,  the  court 
held,  in  an  action  to  recover  on  an 
item  of  account  which  the  defendant 
had  paid  to  the  plaintiff's  agent,  that 
the  plaintiff,  having  recognised  and 
ratified  the  acts  of  its  salesman  in  re- 
ceiving payments  for  so  many  years, 
was  not  in  a  position  to  deny  his  au- 
thority to  receive  the  payment  on  the 
item  in  question. 

And  in  Talmage  v.  Nevius  (1869)  2 
Sweeny  (N.  Y.)  88,  wherein  it  ap- 
peared that  a  sales  agent  employed  by 
the  plaintiff  had  general  charge  of  the 
latter's  office,  and,  on  a  sale  made  by 
the  agent  to  the  defendant,  had  pos- 
session of  the  bill  of  lading  for  the 
shipment  of  the  goods,  and  other  evi- 
dences of  authority,  the  court  held  that 
the  facts  constituted  such  a  holding 
out  of  the  agent  by  the  principal  as 
implied  authority  to  receive  payments 
for  sales  made  by  him. 

Where  it  appeared  that  in  a  course 
of  dealing  between  the  plaintiff  and 
the  defendant,  covering  several  sea- 
sons, payments  were  made  to  the 
plaintiff's  broker,  and  that  in  the  pres- 
ent transaction,  involving  a  sale  of 
commodities,  the  purchaser  had  stated 
its  intention  to  pay  the-  broker  as  in 
the  past,  the  court  held  that  the  de- 
fendant was  justified  in  assuming  that 
the  agent  had  authority  to  receive  the 
purchase  price  for  his  principal. 
Orays  Harbor  Commercial  Go.  v.  Taku 
Canning  &  Cold  Storage  Co.  (1918) 
102  Waah.  594, 173  Pac.  434. 

In  Luckie  v.  Johuston  (189£)  89  6a. 
321,  15  S.  E.  459,  an  action  to  recover 
the  purchase  price  of  two  consign- 
ments of  merchandise  sold  to  the  de- 
fendant, it  appeared  that  one  of  the 


shipments  was  ordered  through  the 
plaintiff's  traveling  salesman,  who  was 
authorised  to  sell,  but  was  especially 
instructed  not  to  receive  payments. 
It  further  appeared  that  the  agent 
did  not  have  possession  of  the  goods 
sold,  but  that  subsequently  bills  were 
mailed  to  him  for  presentment  to  the 
defendant.  On  these  invoices  was 
printed*  "All  bills  must  be  paid  at  this 
office."  The  defendant  contended  that 
he  did  not  see  this  notice,  and  offered 
evidence  to  show  that  the  salesman, 
with  the  principal's  knowledge,  had 
collected  payments  from  other  cus- 
tomers, and  that  the  plaintiff  and  the 
agent  had  settled  their  accounts,  in- 
cluded among  which  was  the  price  of 
the  goods  paid  by  the  defendant  to 
the  agent.  It  was  held  that  the  re- 
fusal of  the  trial  court  to  charge  that 
there  was  evidence  of  implied  author- 
ity on  the  part  of  the  agent  to  collect 
the  price  of  goods  sold  by  him  was 
erroneous;  that  under  the  circum- 
stances the  authority  of  the  agent  to 
receive  the  payments  so  as  to  bind  his 
principal  was  a  question  of  fact  for 
the  jury  to  determine. 

In  Superior  Mfg.  Co.  v.  Russell 
(1906)  127  Ga.  151,  56  S.  E.  296, 
wherein  it  appeared  that  the  plaintiff, 
after  efforts  to  collect  an  amount  due 
for  goods  sold  by  its  traveling  sales- 
man to  the  defendant,  wrote  to  the 
salesman  inclosing  a  statement  of  ac- 
count, and  authorizing  him  to  dispose 
of  it  for  cash  at  a  discount,  the  court 
held  that  this  authority  to  sell  the  ac- 
count and  deduct  therefrom  his  com- 
missions as  agent  included  the  author- 
ity to  receive  the  amount  for  which  the 
account  was  sold,  and  that  a  payment 
of  the  account  to  him  by  the  defend- 
ant had  the  same  effect  as  a  sale  of  the 
account  to  the  debtor  himself,  and  the 
payment  bound  the  principal. 

And  in  Kasson  v.  Noltner  (1878) 
43  Wis*  646,  wherein  it  appeared  that 
the  plaintiff's  ag^nt  had  authority  to 
receive  payments  in  cash  or  on  the  in- 
stalment plant  for  property  sold  by 
him,  the  court  held  that  the  agent  had 
implied  authority  to  collect  on  a  prom- 
issory note  given  by  the  defendant  to 
secure  the  purchase  price  of  a  com- 
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modity  bought  by  him  from  the  plain- 
tiff. 

c^.  Autikariiif  of  agent  implied  from  cus» 

torn  or  usage* 

•  The  law  also  implies  authority  in  an 
agent  to  receive  payments  for  com- 
modities sold  by  him  where  it  is  shown 
that  it  was  the  custom  or  usage  in 
the  particular  trade  so  to  pay  to  agents 
and  salesmen.  But  in  order  to  avail 
a  purchaser,  it  must  be  shown  that 
at  the  time  he  made  the  payment  he 
had  knowledge  of,  and  acted  in  accord- 
ance with,  the  custom  or  usage. 
Simon  v.  Johnson  (1893)  101  Ala.  868, 
18  So.  491;  Lyles-Black  Co.  v.  All- 
dredge  (1914)  10  Ala.  App.  682,  65  So. 
696;  Meyer  v.  Stone  (1885)  46  Ark. 
210,  55  Am.  Rep.  577;  Putnam  v. 
French  (1881)  58  Vt.  402,  38  Am.  Rep. 
682;  Catterall  v.  Hindle  (1867)  L.  R. 
(Eng.)  2  C.  P.  368,  reversing  (1866)  1 
Harr.  &  R.  267,  85  L.  J.  C.  P.  N.  S. 
161,  12  Jur.  N.  S.  488,  14  L.  T.  N.  S. 
102,  14  Week.  Rep.  371.  See  also 
James  v.  Conklin  (1910)  158  111.  App. 
640. 

In  Meyer  v.  Stone  (1885)  46  Ark. 
210,  55  Am.  Rep.  577,  it  appeared  that 
a  traveling  salesman,  representing  the 
plaintiff  company,  sold  a  bill  of  goods 
to  the  defendant  and  collected  the  pur*- 
chase  price,  but  failed  to  account 
therefor  to  his  principal.  The  court 
held  that  evidence  of  a  custom  of  the 
trade  warranting  payment  to  a  travel- 
ing salesman  was  achnissible,  and  suf- 
ficient to  show  an  implied  authority 
on  his  part  to  receive  the  same.  Re- 
ferring to  the  rules  governing  the  au- 
thority of  a  salesman  to  accept  pay- 
ment for  merchandise  sold,  it  was 
said :  "It  seems  clear,  upon  principle, 
that  where  goods  are  received  by  a 
purchaser  from  the  vendors  with  a 
bill  thereof  payable  to  themselves,  the 
bare  fact  that  the  order  for  the  goods 
had  been  procured  by  an  agent  of  the 
vendors,  whose  general  duty  it  was  to 
solicit  such  orders,  would  not  raise 
the  presumption  that  the  agent  was 
authorized  to  collect  the  purchase 
price.  In  such  a  case,  payment  to  the 
agent  is  no  defense  to  an  action  by 
the  vendors  for  the  purchase  money. 
But  full  validity  may  be  given  to  the 
act  of  the  agent  in  receiving  payment. 


if  there  be  a  known  usage  of  trade  or 
course  of  business  to  justify  the  pur» 
chaser  in  making  it  .  .  .  The  most 
usual  instance  of  tiie  principal  being- 
bound  ...  by  the  act  of  his  agent,, 
beyond  the  authority  conferred,  is 
where  the  agent  contracting  for  the 
sale  has  possession  of  the  properly 
and  delivers  it  to  the  purchaser,  col- 
lecting the  purchase  money  contrary 
to  instructions.  In  that  case,  the  pos- 
session and  delivery  of  the  property 
clothe  the  agent  with  the  indicia  of 
authority  to  receive  the  purchase 
price,  and  if  the  purchaser  is  not  ap- 
prised of  the  limit  placed  upon  the 
agent's  authority,  payment  to  the 
agent  is  payment  to  the  principal* 
This  incidental  authority  does  not  ex- 
ist, however,  if  the  agent  is  merely 
employed  to  negotiate  a  contract  with- 
out possession  of  the  property." 

And  in  Putnam  v.  French  (1881)  58 
Vt.  402,  38  Am.  Rep.  682,  wherein 
there  was  evidence  of  a  custom  prevail- 
ing in  the  community  whereby  drum- 
mers authorized  to  sell  goods  were  paid 
the  purchase  price  therefor,  the  court 
held  that  a  payment  made  in  accord- 
ance with  such  a  custom  bound  the 
principal,  where  the  agent  failed  to 
account  for  the  money  paid  to  him. 
It  was  held,  further,  that  a  notice 
reading  "Payable  at  office,"  printed 
on  a  bill  sent  to  the  purchaser,  was 
not  constructive  notice  to  the  vendee 
of  the  agent's  want  of  authority,  the 
court  saying,  in  part,  as  follows :  "In 
view  of  the  obscure  manner  in  which 
those  words  were  written  on  the  bill- 
head, and  of  the  circumstances  under 
which  and  the  purposes  for  which,  ia 
other  respects,  that  bill  was  sent,  and 
of  the  terms  of  the  contract  as  to 
whom  and  when  and  where  payment 
was  to  be  made,  we  do  not  think  the 
defendants-  were  guilty  of  such  negli- 
gence in  not  seeing  those  words  as  to 
be  chargeable  with  notice  which  they 
did  not  in  fact  have." 

In  Catterall  v.  Hindle  (1867)  L.  R* 
2  C.  P.  (Eng.)  868,  reversing  (1866) 
1  Harr.  &  R.  267,  86  L.  J.  C.  P.  N.  S. 
161,  12  Jur.  N.  S.  488,  14  L.  T.  N.  S. 
102,  14  Week.  Rep.  871,  the  court  held 
that  it  was  a  question  of  fact  for  the 
jury  to  decide,  depending  on  the  local 
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custom  or  usage,  whether  a  payment 
made  to  a  broker,  employed  to  Bell  a 
quantity  of  yarn,  was  binding  on  hia 
principal,  and,  it  appearing  that  the 
question  was  not  submitted  to  the  jury 
below,  a  new  trial  was  ordered. 

In  Simon  y.  Johnson  (1893)  101  Ala. 
368,  13  So.  491,  the  court  held  that 
knowledge  must  be  shown  on  the  part 
of  a  principal  of  custom  or  usage  in 
a  particular  locality,  whereby  mer- 
chants paid  for  goods  to  traveling 
salesmen,  making  sales  on  sample  for 
future  delivery,  in  order  to  sustain 
the  plea  by  defendant  of  a  payment 
so  made  to  the  principal's  traveling 
salesman. 

And  in  Lyles-Black  Co.  v.  Alldredge 
(1914)  10  Ala.  App.  632,  65  So.  696, 
it  was  held  that  the  plea  of  custom 
and  usage  could  not  justify  a  payment 
to  a  traveling  salesman,  selling  by 
sample  for  future  delivery,  in  the  ab- 
sence of  proof  that  the  purchaser  had 
knowledge  of,  and  acted  on,  such  a 
custom. 

See  also  James  v.  Conklin  (1910) 
158  UL  App.  640,  wherein  the  court 
said,  by  way  of  dictum:  ''Payments 
made  to  an  agent  are  good  and  obliga- 
tory upon  the  principal,  in  all  cases 
where  the  agent  is  authorized  to  re- 
ceive payment,  either  by  express  au- 
thority, or  by  that  resulting  from  the 
usage  of  trade,  or  from  the  particular 
dealings  between  the  parties.  .  .  . 
The  principal  is  equally  bound  by  the 
authority  which  he  actually  gives,  and 
by  that  which  by  his  own  acts  he  apr 
pears  to  give.  •  The  principal  is  re- 
sponsible for  the  appearance  of  au- 
thority." In  the  instant  case,  howevef, 
it  does  not  appear  that  the  agent  re- 
ceived a  payment  for  commodities 
which  he  was  authorized  to  sell,  or 
which  he  did  sell. 

4,  PaymeMt  fo  ageni  of  undisclosed  prin* 

cipal. 

It  ia  generally  held  that  payment  by 
a  bona  fide  purchaser  of  connnodities 
to  an  agent  who  had  the  goods  sold  in 
his  possession,  and  sold  the  same  as 
the  owner  thereof,  is  binding  on  the 
undiacloeed  principal. 

California.  —  Lumley  v.  Ck>rbett 
(1861)  18  CaL  494;  White  v.  Kincaid 
(1919)  —  CaL  — ,  179  Pac.  685. 


Iowa.— Eclipse  Wind  Mill  Co.  v. 
Thorson  (1877)  46  Iowa,  181. 

Kansas^— Tripp  &  M.  Boot  &  Shoe 
Co.  V.  Martin  (1891)  45  Kan.  765,  26 
Pac.  424. 

Kentucky. — Continental  Tobacco  Co. 
V.  Campbell  (1903)  25  Ky.  L.  Rep.  569, 
76  S.  W.  125. 

Minneaota.  —  Lough  v.  Thornton 
(1871)  17  Minn.  253,  Gil.  230. 

Oregon^— DuBois  v.  Perkins  (1891) 
21  Or.  189,  27  Pac.  1044.      • 

England^ — Coates  v.  Lewes  (1808)  1 
Campb.  444;  Blackburn  v.  Scholes 
(1810)  2  Campb.  341,  11  Revised  Rep. 
723;  Campbell  v.  Hassell  (1816)  1 
Starkie,  233;  Gardiner  v.  Davis  (1825) 
2  Car.  &  P.  49.    . 

Canada.— Huard  v.  Banville  (1907) 
Rap.  Jud.  Quebec  31  C.  S.  27. 

Thus,  in  Continental  Tobacco  Co.  v. 
Campbell  (1903)  25  Ky.  L.  Rep.  569, 
76  S.  W.  125,  an  action  to  recover  the 
price  of  a  crop  of  tobacco,  it  appeared 
that  the  defendant  bought  the  prop- 
erty through  an  agent  of  the  plaintiff, 
and  paid  him  therefor  in  the  belief 
that  he  was  the  owner  of  the  property 
sold,  and  it  appeared  further  that  the 
plaintiff  permitted  her  agent  to  take 
possession  of  the  property  and  ap- 
pear to  be  the  owner  of  it.  The  court 
held  that  the  payment  to  the  agent 
bound  the  principal. 

In  DuBois  v.  Perkins  (1891)  21  Or. 
189,  27  Pac.  1044,  an  action  to  recover 
the  purchase  price  of  a  lot  of  cigars 
alleged  to  have  been  sold  by  the  plain- 
tiff to  the  defendant,  it  appeared  that 
an  agent  of  the  plaintiff  negotiated  the 
sale  and  delivered  the  goods  in  his 
own  name  to  the  purchaser,  who 
claimed  that  he  was  without  notice 
that  they  were  owned  by  the  plaintiff. 
The  court  held  that  under  the  circum- 
stances the  agent  had  implied  author- 
ity to  collect  the  purchase  price. 

And  in  Eclipse  Wind  Mill  Co.  v. 
Thorson  (1877)  46  Iowa,  181,  an  ac- 
tion to  recover  the  balance  due  on  the 
sale  of  a  windmill,  it  appeared  that 
the  defendant  bought  the  property  in 
question  from  an  agent  of  the  plain- 
tiff, without  knowledge  of  the  agency, 
believing  that  the  agent  was  the  own- 
er of  the  property,  and  accordingly 
made  pasmient  to  him  of  the  purchase 
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price.  The  court  held  that  the  pay- 
ment to  the  agent  was  a  good  defease. 

So  too,  in  Lough  v.  Thornton  (1871) 
17  Minn.  263,  Gil.  230,  it  appeared  that 
an  agent  of  the  plaintiff,  who  was  in- 
trusted with  the  possession  of  a  quan- 
tity of  boots  and  shoes  for  the  pur- 
pose of  effecting  a  sale,  dealt  as  the 
owner  of  the  goods  with  the  defend- 
ant, who  paid  him  therefor  in  the  be- 
lief that  he  was  the  owner  of  the  prop- 
erty, and 'with  no  knowledge  of  the 
agency.  In  an  action,  brought  to  re- 
cover the  value  of  the  goods,  the  court 
held  that  the  plaintiff  could  only  en- 
force his  rights  to  the  property  sub- 
ject to  the  equities  of  the  defendant, 
for  by  intrusting  the  agent  with  the 
possession  of  the  property  he  clothed 
him  with  the  indicia  of  ownership, 
basing  its  finding  on  the  ground  that 
''of  two  innocent  persons,  he  shall  suf- 
fer who  has  put  it  in  the  power  of 
another  to  do  any  injury."  The  court 
said  further:  "It  is  a  well-settled  rule 
of  law  that  a  payment  to  one  who  is 
in  fact  an  agent,  but  is  allowed  to  act 
in  his  own  name,  and  it  is  not  known 
that  another  is  the  principal,  is  valid." 

Where  it  appeared  that  the  defend- 
ant bought  a  quantity  of  boots  and 
shoes  from  the  plaintiff's  agent,  and 
paid  him  the  purchase  price  under  the 
belief  that  he  was  the  owner  of  the 
goods  sold,  and  it  did  not  appear  that 
the  defendant  had  any  cause  or  rea- 
son to  know  that  the  salesman  was 
acting  as  the  plaintiff's  agent,  the 
court  held  that  the  payment  made 
bound  the  undisclosed  principal,  and 
that  the  latter  could  not  question  the 
agent's  authority  to  receive  the  pur-* 
chase  price  of  the  articles  sold.  Quot- 
ing from  Eclipse  Wind  Mill  Co.  v. 
Thorson  (Iowa)  supra,  the  court  said: 
"If  the  purchaser  of  property  does  not 
know  that  he  is  dealing  with  an  agent 
of  the  owner,  and  has  not  good  rea- 
son to  know  it,  he  is  justified  in  treat-^ 
ing  the  agent  as  the  owner,  and 
pa3rment  of  the  purchase  price  to  him 
will  be  a  defense  to  an  action  by  the 
owner  for  the  amount"  Tripp  &  M. 
Boot  &  Shoe  Co.  v.  Martin  (1891)  45 
Kan.  765,  26  Pac.  424. 

In  Lumley  v.  Corbett  (1861)  18  CaL 
494,  wherein  it  appeared  that  the  de- 


fendant bought  a  certain  quantity  of 
ale  from  an  agent  of  the  plaintiff^ 
authorised  to  sell,  and  it  further  ap- 
peared that  the  agent  professed  to  act 
upon  its  own  account,  and  not  as  rep- 
resenting the  plaintiff,  the  court  held 
that  the  payment  of  the  purchase  price 
to  the  agent  bound  the  principal,  for 
an  agent  of  an  undisclosed  principal 
who  was  authorized  to  sell  property 
had  authority  to  receive  pasrment  for 
the  same. 

And  in  Huard  v.  Banville  (1907) 
Rap.  Jud.  Quebec  81  C.  S.  27,  wherein 
it  appeared  that  the  plaintiff's  agent 
effected  the  sale  of  certain  mer- 
chandise, which  was  in  his  possession, 
to  the  defendant,  and  led  the  latter  to 
believe  he  was  the  owner  of  the  goods, 
the  court  held  that  a  payment  for  the 
goods  sold,  made  to  the  agent,  bound 
his  principal,  for,  having  possession 
of  the  commodities  to  be  sold,  the 
agent  was  clothed  with  the  indicia  of 
ownership,  enabling  him  to  deceive 
innocent  purchasers  for  value. 

Where  it  appeared  that  goods  were 
sold  by  a  broker  without  disclosing  his 
principal,  the  court  held  that  the  buy- 
er was  justified  in  assuming  the  agent 
to  be  the  owner  of  the  goods  and  in 
making  payment  of  the  purchase  price 
to  him.  Blackburn  v.  Scholes  (1810) 
2  Campb.  (Eng.)  341,  11  Revised  Rep. 
723. 

And  in  White  v.  Kincaid  (1919)  — 
Cal.  — ,  179  Pac.  685,  it  appeared  that 
the  plaintiff  corporation  was  former- 
ly a  copartnership  which  was  indebted 
to  the  defendant  company,  and  an 
agreement  was  made  whereby  the  co- 
partnership sold  and  delivered  certain 
quantities  of  lumber  to  the  defendant 
on  the  understanding  that  the  pur- 
chase price  thereof  would  be  credited 
on  its  indebtedness.  Subsequently, 
the  partnership  was  dissolved  and  the 
corporation  formed,  but  the  former 
manager  of  the  copartnearaliip  contin- 
ued as  manager  for  the  corporation, 
and  in  that  capacity  delivered  to  the 
defendant  the  lumber  herein  sued  up- 
on. The  defendant  claimed  that  he 
was  never  notified  of  the  dissolution 
of  the  partnership  and  the  formation 
of  the  corporation,  and  continued  to 
receive  the  lumber,  believing  that  the 
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same  was  delivered  by  the  copartner- 
ship. The  court  held  that,  under  the 
facts,  the  copartnership  was  the  a^ent 
of  an  undisclosed  principal,  the  cor- 
poration, and,  having  settled  with  the 
agent,  the  defendant  was  no  longer 
liable  to  the  principal. 

In  Coates  v.  Lewes  (1808)  1  Gampb. 
(Eng.)  444,  an  action  to  recover  the 
price  of  a  quantity  of  linseed  oil  sold 
by  the  plaintiffs,  through  a  broker,  to 
the  defendant,  it  appeared  that  the 
broker  had  possession  'of  the  goods 
and  represented  himself  to  the  defend- 
ant as  a  principal.  The  defendant 
pleaded  payment  to  the  broker  in  the 
belief  that  he  was  the  owner  of  the 
goods.  The  court  held  that  the  plea 
was  good. 

So,  in  Campbell  v.  Hassell  (1816)  1 
Starkie  (Bug.)  23S,  it  was  held  that  a 
payment  made  to  a  broker,  selling 
goods  for  an  undisclosed  principal, 
was  good  as  against  the  principal,  but 
that  the  payment  must  be  made  in  ac- 
cordance with  the  terms  of  the  con- 
tract of  sale. 

And  in  Gardiner  v.  Davis  (1825)  2 
(3ar.  &  P.  (Eng.)  49,  an  action  for 
goods  sold  and  delivered,  the  court 
held  that  the  plaintiff,  who  had  carried 
on  the  business  of  cow  keeper  in  his 
own  name  with  .the  consent  of  the 
real  owner,  who  had  not  asserted  any 
claim  to  the  money  due  on  the  trans- 
action involved,  was  entitled  to  recov- 
er, saying :  '^If  a  person  allow  another 
to  trade  in  his  own  name,  and  to  hold 
himself  out  to  the  world  as  carrying 
on  the  business,  a  payment  to  that 
other  would  be  a  good  bar  to  an  action 
brought  by  the  person  for  whom  the 
trade  was  really  carried  on.  And  the 
person  ostensibly  carrying  on  the 
trade  is  by  law  entitled  to  recover  for 
goods  sold  in  the  course  of  that  trade, 
unless  the  person  so  suffering  him 
to  carry  on  the  trade  interfere,  by 
asserting  his  or  her  right  to  the  sum 
due." 

///.  Minority  rul«. 

Two  American  states  form  a  small 
minority,  holding  that  an  agent  au- 
thorized to  sell  commodities  has  nec- 
essarily implied  power  to  receive  or 
collect  payment  therefor.  Trainer  v. 
Morison  (1886)  78  Me.  160,  57  Am. 
8  A.L.R.— 15. 


Rep.  790,  8  Atl.  185.  See  also  Day- 
light Burner  Co.  v.  Odlin  (1871)  51 
N.  H.  56,  12  Am.  Rep.  45. 

Thus,  in  Trainer  v.  Morison  (Me.) 
supra,  an  action  to  recover  the  price 
of  merchandise  sold,  the  defendant 
pleaded  as  a  defense  payment  to  the 
plaintiff's  agent.  It  appeared  that  the 
agent,  authorized  to  solicit  orders, 
took  an  order  from  the  defendant  for 
the  goods  sold,  which  were  shipped 
direct  from  the  plaintiff's  place  of 
business  to  the  defendant.  Two  weeks 
after  the  delivery,  the  agent  returned 
and  received  payment  for  the  goods, 
giving  to  the  defendant  a  receipted 
bill  which  bore  the  notice:  "All  bills 
must  be  paid  by  check  to  our  order,  or 
in  current  funds  at  our  office."  The 
agent  embezzled  the  collection.  The 
court  held  that  the  plaintiff  could  not 
recover,  for  the  agent  had  the  author- 
ity to  contract  for  the  sale  of  the 
chattels,  and  therefore  had  the  author- 
ity to  collect  pay  for  them,  in  the 
absence  of  any  prohibition  known  to 
the  purchaser.  Relative  to  the  notice 
printed  on  the  billhead,  the  court  said : 
"In  this  case,  the  agent  assumed  to 
complete  a  contract  of  sale,  specific  in 
its  terms,  stipulating  that  payment 
was  to  be  made  to  himself.  After  the 
goods  had  been  delivered,  he  presented 
for  payment  a  bill,  made  upon  a  gen- 
uine 'billhead'  of  his  principal.  He 
assumed  general  authorijty,  and  no 
facts  are  proved  that  curtail  or  limit 
it.  The  plaintiff  seeks  to  charge  the 
defendants  with  knowledge  that  pay- 
ment was  required  to  be  made,  accord- 
ing to  the  terms  of  the  notice  in  red 
letters  upon  the  bill  sent  with  the 
goods.  The  defendants  did  not  see 
the  notice,  nor,  taking  into  considera- 
tion the  care  ordinarily  exercised  by 
prudent  men,  are  they  at  fault  for  not 
observing  it." 

And  see  Daylight  Burner  Co.  v.  Od- 
lin (N.  H.)  supra,  wherein  the  court 
held  that  a  traveling  merchant,  au- 
thorized to  sell  the  goods  of  his  prin- 
cipal, had  authority,  as  incident  to  his 
general  powers,  to  receive  payment  of 
the  purchase  price,  subject  to  be  con- 
trolled, however,  by  proof  of  the 
mercantile  usage  in  the  trade  or  busi- 
ness, although  it  appeared  that  the 
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agent  did  not  have  the  possession  of 
the  goods  sold,  but  that  the  same  were 
shipped  direct  from  the  principal  to 
the  purchaser.  The  case,  however,  did 
not  involve  a  payment  made  by  the 
purchaser  to  the  agent. 

IF.  Rule  in  Tennessee, 

A  conflict  of  opinion  seems  to  exist 
in  the  state  of  Tennessee  on  the  ques- 
tion of  the  authority  of  an  agent  to 
receive  payment  for  commodities  sold 
by  him.  In  two  early  cases  the  courts 
unequivocally  hold  to  the  minority 
rule  that  an  agent  authorized  to  sell 
has  implied  authority  to  receive  pay- 
ment for  the  property  sold,  whereas, 
in  a  comparatively  recent  case,  the 
court  refused  to  extend  this  doctrine 
to  the  facts  appearing  therein,  but  ap- 
plied the  rule  of  the  majority  jurisdic- 
tions, at  the  same  time,  however,  ex- 
pressly refraining  from  overruling  the 
early  cases. 

In  Hoskins  v.  Johnson  (1858)  5 
Sneed,  469,  wherein  it  appeared  that 
the  plaintiffs'  agent,  who  was  author- 
ized to  sell  merchandise,  sold  the  same 
to  the  defendant,  who  paid  him  the 
purchase  price  therefor,  the  court  held 
that  the  payment  bound  the  plaintiffs, 
in  the  absence  of  proof  of  notice  to  the 
purchaser  that  the  agent  was  author- 
ized only  to  sell,  for  an  agency  to  sell 
necessai'ily  implied  authority  to  accept 
payment  for  the  article  sold. 

And  in  Collins  v.  Newton  (1874)  7 
Baxt.  269,  the  court  held,  following 
Hoskins  v.  Johnson,  supra,  that  an 
agent,  authorized  to  sell  goods,  had 
implied  authority  to  receive  payment 
therefor  where  the  purchaser  had  no 
notice  of  a  limitation  of  the  agent* s 
authority.  In  this  respect,  the  court 
said  in  part  as  follows:  "Unless  the 
defendant  was  notified  not  to  pay  the 
agent,  he  might  safely  make  his  pay- 
ments to  him,  as  one  authorized  by 
plaintiffs  to  sell  and  to  receive  pay- 
ment for  goods  sold  by  them.  Parties 
dealing  with  recognized. agents  for  the 
sale  of  the  wares  of  their  principals 
may  pay  them,  unless  otherwise  no- 
tified by  the  principals." 

In  Fabian  Mfg.  Co.  v.  Newman 
(1900)  —  Tenn.  — ,  62  S.  W.  218.  the 
court  refused  to  extend  the  rule  laid 
down  in  Hoskins  v.  Johnson  and  Col- 


lins V.  Newton,  supra,  saying:  "We 
have  found  no  cases,  and  have  been 
cited  to  none,  overruling  these  two 
cases.  The  elementary  principle  cited 
and  relied  on  in  both  cases  is  undoubt- 
edly correct,  but  we  feel  sure  that 
both  of  these  cases  are  out  of  accord 
with  the  general  rule  and  overwhelm- 
ing weight  of  authority  in  the  United 
States,  and  certainly  out  of  accord 
with  the  general  rule  and  custom  of 
business  as  now  conducted.  While  in 
no  instance  will  this  court  undertake 
to  overrule  a  decision  of  the  supreme 
court  of  this  state,  yet  in  a  case  of 
this  kind  we  certainly  would  not  feel 
justified  in  extending  the  apparent 
principle  of  these  two  cases.  In  the 
first  case,  reported  in  5  Sneed,  469, 
the  statement  is  made  ...  that 
goods  were  invariably  shipped  on  the 
order  of  this  agent.  It  is  further 
stated  that  the  merchants  who  bought 
the  goods  and  made  the  payment  had 
no  correspondence  nor  other  transac- 
tion with  the  merchant  who  sold,  ex- 
cept through  the  agent.  It  is  not  clear 
that  we  have  all  the  facts  presented 
in  the  record,  but  from  the  facts  stat- 
ed these  things  do  appear:  that  all 
the  dealings  were  with  the  agent,  and 
it  would  appear  that  in  that  case  the 
4>ayment  was  made  in  due  course  of 
business.  In  the  last  case, — ^that  re- 
ported in  7  Baxt.  269, — it  appears  that 
there  had  been  a  draft,  that  the  draft 
had  not  been  paid,  and  that  the  agent 
subsequently  called  on  the  parties  to 
whom  he  had  sold,  and  it  appears  that 
when  he  called  there  was  some  conver- 
sation in  regard  to  a  rebate  claimed 
on  account  of  the  inferior  quality  of 
the  whisky  sold.  In  neither  of  these 
cases  does  it  appear  that  the  agent 
was  merely  authorized  to  take  orders 
for  goods,  but  it  is  clear  that  in  both 
cases  they  were  agents  authorized  to, 
or  at  least  the  court  treated  them  as 
having  full  power  and  authority  to, 
make  absolute  sales,  that  they  did  so, 
and  that  such  sales  were  confirmed  by 
the  principals.  Aside  from  these 
cases,  we  would  have  no  doubt  about 
the  rule  in  this  state  being  tiiat  a 
mere  authority  to  sell  does  not  imply 
an  authority  to  receive  payment^  un- 
less the  agent  who  made  the  sale  had 
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in  his  possession  the  property  or  in- 
dicia of  its  ownership,  with  authority 
to  deliver  such,  and  unless  the  sales 
were  made  for  cash.  In  such  case, 
where  the  agent  has  the  property  in 
possession,  and  is  authorized  to  deliv- 
er the  same,  and  where  the  sale  was 
for  cash,  of  course  the  authority  to 
receive  payment  is  implied,  because 
there  the  payment  is  necessarily  in- 
cident to  and  a  part  of  the  sale.  But 
where,  as  in  this  case,  the  agent  was 
not  in  possession  of  the  goods,  was 
not  in  fact  authorized  to  absolutely 
close  any  sale,  but  simply  was  an 
agent  to  take  orders,  subject  to  accept- 
ance or  rejection  of  the  house,  we  are 
of  the  opinion  that  no  authority  to 
collect  was  or  could  be  implied.  To 
hold  otherwise  than  here  announced 
would,  in  our  opinion,  be  contrary  to 
Reason,  contrary  to  the  present  course 
and  custom  of  an  immense  business  of 
this  character  done  in  the  United 
States,  and  would  work  great  incon- 
venience, and  would  also  be  contrary 
to  the  overwhelming  weight  of  author- 
ity, both  in  textbooks  and  decisions." 
Thus,  where  it  appeared  in  the  pres- 
ent case  that  the  plaintiff's  agent  sold 
goods  not  in  his  possession,  the  court 
held  to  the  majority  rule,  holding  that 
the  agent  had  no  implied  authority 
to  receive  payment  where  he  was 
merely  authorized  to  sell  goods  which 
were  not  in  his  possession.  However, 
the  court  did  not  overrule  the  hold- 
ings in  the  cases  cited  above,  and  the 
result  is  that  two  apparently  contrary 
rulings  exist  in  this  jurisdiction. 

See  also  Hackney  v.  Jones  (1842) 
3  Humph.  612,  wherein  the  court  said, 
among  other  things,  that  an  unre- 
stricted power  to  sell  authorized  an 
agent  to  receive  payment  for  the  ar- 
ticles sold.  That  case,  however, 
turned  on  the  mode  of  payment,  rather 
than  the  authority  to  receive  the  same. 

7.  Implied  authority  of  factor  or  auc" 

tioneer, 

A  factor  or  auctioneer  has  authority 
to  receive  payment  of  the  purchase 
price  of  commodities  sold  for  the  prin- 
cipal, except  where  the  latter  has 
given  notice  to  the  purchaser  to  pay 
direct  to  him.  But  after  the  sale  is 
made  and  the  goods  have  been  deliv- 


ered, the  factor's  or  auctioneer's 
authority  is  at  an  end,  and  no  author- 
ity is  implied  subsequently  to  receive 
the  purchase  price.  Adams  v.  Fraser 
(1897)  27  C.  C.  A.  108,  49  U.  S.  App. 
481,  82  Fed.  211;  Allen  v.  Pierce 
(1796)  1  Dane,  Abr.  (Mass.)  612; 
Kelley  v.  Munson  (1811)  7  Mass.  319, 
6  Am.  Dec.  47;  Golden  v.  Levy  (1814) 
4  N.  C.  (1  Car.  Law  Repos.  527)  6 
Am.  Dec.  555;  Higgins  v.  Grindrod 
(1883)  16  Phila.  (Pa,)  200;  Sykes  v. 
Giles  (1839)  5  Mees.  &  W.  645,  151 
Eng.  Reprint,  273,  9  L.  J.  Exch.  N.  S. 
106.  See  also  Drinkwater  v.  Goodwin 
(1775)  Cowp.  pt.  1,  p.  256,  98  Eng. 
Reprint,  1072. 

Thus,  in  Allen  v.  Pierce  (1796)  1 
Dane,  Abr.  (Mass.)  612,  the  court  held 
that  where  a  factor,  or  one  intrusted 
with  property  to  sell,  sold  it  and  re- 
ceived the  purchase  money,  the  vendee 
was  not  liable  afterwards  to  the  real 
owner  of  the  goods,  though  the  factor 
misapplied  the  money;  but  where  a 
factor  sold  goods»  and  before  payment 
was  made  the  real  owner  gave  notice 
of  his  claim  and  demanded  payment, 
a  subsequent  payment  to  the  factor 
was  made  at  the  pdrchaser's  peril,  and 
he  was  liable  to  pay  the  real  owner 
the  value  of  the  goods  sold. 

And  in  Higgins  v.  Grindrod  (1883) 
16  Phila.  (Pa.)  200,  it  appeared  that 
a  broker  employed  by  the  plaintiff  sold 
a  bill  of  goods  to  the  defendants,  and 
for  the  purpose  of  delivering  the  same 
entered  the  plaintiff's  warehouse  with- 
out authority  and  took  therefrom  the 
goods  sold.  And  it  appeared  further 
that,  although  they  had  been  noticed 
by  the  plaintiff  not  to  do  so,  the  de- 
fendants paid  the  purchase  price  to 
the  broker,  claiming  in  justification 
of  such  a  payment  that  he  was 
a  factor.  The  court  held  that,  conced- 
ing the  broker  did  act  as  a  factor  for 
the  owner  of  the  goods,  a  payment  to 
him  after  notification  from  the  owner 
not  to  pay  would  be  a  payment  by  the 
buyer  in  his  own  wrong,  and  would 
not  prejudice  the  rights  of  the  prin- 
cipal. But  it  was  held  that  the  facts 
showed  that  the  agent  was  not  em- 
ployed as  a  factor,  but  as  a  broker, 
and  had  no  implied  authority  to  re- 
ceive the  pajmient. 
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In  Kelley  v.  Munson  (1811)  7  Mass. 
319,  5  Am.  Dec.  47,  the  court  stated 
the  general  rule  relative  to  the  author- 
ity of  a  factor  to  receive  payment  in 
the  following  terms:  that  a  factor's 
sale  created  a  contract  between  the 
owner  of  the  goods  sold  and  the  buyer, 
and  where  it  appeared  that  a  factor 
sold  upon  credit,  and  the  owner  or 
principal  gave  notice  of  his  interest 
and  claim  to  the  buyer  before  pay- 
ment, and  noticed  him  not  to  pay  the 
factor,  the  buyer  was  not  justified  in 
afterwards  paying  the  factor.  But  it 
was  stated  that  there  were  certain  ex- 
ceptions to  this  rule,  the  court  saying : 
"There  are  exceptions  to  this  rule; 
as  where  the  factor  sells  in  his  own 
name,  being  himself  responsible  for 
the  price  of  the  goods  sold,  whether 
collected  or  not;  (a)  or  where  he  sells 
them  to  his  own  creditor,  where  there 
are  mutual  dealings.  The  principal 
cannot,  in  those  cases,  interfere  to 
the  prejudice  of  the  party  dealing  with 
the  factor  without  any  knowledge  of 
his  agency;  and  only  the  balance,  if 
any  be  due  to  the  factor,  may  be  re- 
claimed by  the  principal." 

It  was  held  in  Golden  v.  Levy  (1814) 
4  N.  C.  (1  Car.  L.  Repos.  527)  6  Am. 
Dec.  555,  to  be  a  well-established  rule 
of  law  that  a  sale  by  a  factor  created 
a  contract  between  the  owner  and  the 
purchaser,  and  a  payment  by  the  pur- 
chaser to  the  factor  for  the  goods  sold 
would  protect  him  from  the  demand  of 
the  owner,  unless  the  latter  had  for- 
bidden the  vendee  to  pay  the  factor. 

In  Adams  v.  Eraser  (1897)  27  C.  C. 
A.  108,  49  U.  S.  App.  481,  82  Fed.  211, 
wherein  it  appeared  that  a  factor  was 
authorized  only  to  conclude  an  agree- 
ment for  the  transfer  of  certain  pat- 
ent rights,  to  take  place  in  the  future, 
and  payment  to  be  made  at  the  time 
of  the  transfer,  the  court  held  that 
immediately  upon  the  execution  of  the 
agreement  of  sale  the  factor's  duty 
was  performed  and  his  authority  at 
an  end,  and  that  he  had  no  authority 
to  subsequently  collect  the  purchase 


price,  stating  the  rule  as  follows :  ''A 
factor  wkQ  has  the  possession  of  prop- 
erty, or  who  has  assignments  of  it, 
or  other  indicia  of  authority  to  trans- 
fer it,  has  implied  power  to  receive  the 
purchase  price  for  the  vendor  when 
he  sells  and  delivers  the  property,  or 
the  title  deeds  to  it.  .  .  .  But  a 
broker  or  other  agent  to  sell  property, 
who  has  concluded  a  contract  of  sale 
which  is  to  be  performed  by  a  delivery 
of  the  property,  or  the  title  deeds  to 
it,  and  the  simultaneous  payment  of 
the  purchase  price  at  some  future 
time,  and  who  is  not  intrusted  with  the 
possession  of  the  property,  or  of  the 
conveyances  of  it,  has  no  implied  au- 
thority to  collect  the  purchase  price, 
or  to  extend  its  time  of  pasmnent,  or  to 
otherwise  modify  the  contract  between 
the  vendor  and  the  purchaser." 

And  in  Sykes  v.  Giles  (1839)  5  Mees. 
&  W.  645,  151  Eng.  Reprint,  273,  9 
L.  J.  Exch.  N.  S.  106,  wherein  it  ap- 
peared that  by  the  terms  of  a  contract 
of  sale  made  by  an  auctioneer  he  was 
authorized  to  receive  a  certain  per- 
centage of  the  purchase  price  as  a 
deposit,  the  court  held  that  his  author- 
ity extended  no  further,  for  as  soon 
as  the  sale  had  taken  place  and  the 
deposit  money  paid,  the  authority  of 
the  auctioneer  was  at  an  end,  and  ke 
had  no  implied  authority  to  subse- 
quently receive  a  payment  of  the  re- 
mainder of  the  purchase  price. 

See  also  Drinkwater  v.  Goodwin 
(1775)  Cowp.  pt.  1,  p.  256,  98  Eng. 
Reprint,  1072,  wherein  the  court  said : 
*'A  factor  who  receives  cloths,  and  is 
authorized  to  sell  them  in  his  own 
name,  but  makes  the  buyer  debtor  to 
himself,  though  he  is  not  answerable 
for  the  debts,  yet  he  has  a  right  to 
receive  the  money;  his  receipt  is  a  dis- 
charge to  the  buyer,  and  he  has  a 
right  to  bring  an  action  against  him, 
to  compel  the  payment."  The  instant 
case  involved,  however,  the  right  of  a 
factor  to  impress  a  lien  on  the  price 
of  goods  in  the  hands  of  the  buyer. 

W.  J.  K. 
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CONTINENTAL  CASUALTY  COMPANY,  Appt, 

v: 

MRS.  JENNIE  HARDENBERGH. 

Mi9Sis9i]M^  Supreme  Court  (In  Bano)-~-D€cefiiber  22,  i919* 

(—  Miss.  — ,  83  So.  278.) 

Insonmce  — -  accident  —  freezing  —  catching  foot. 

A  provision  in  an  insurance  policy  limiting  the  recovery  in  case  the  acci- 
dental injury  causing  the  loss,  or  the  loss  itself,  results  from  freezing  sus- 
tained by  the  insured  while  not  engaged  in  his  occupation,  applies  to  the 
death  of  a  hunter  who  catches  his  foot  in  a  hole  while  wading  in  water 
on  a  cold  day,  and  is  subsequently  found  with  his  body  frozen  stiff  and 
the  water  frozen  around  it. 

ISee  note  an  this  question  beginning  on  page  231.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Copiah 
County  (Miller,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  on  an  accident  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  R.  N.  &  H.  R  Miller,  Murphy 
O.  Tate,  G.  Q.  Whitfield,  Manton  Mav- 
erick, Martin  P.  Cornelius,  and  George 
R  Sanderson,  for  appellant: 

The  evidence  conclusively  shows 
that  the  death  of  the  deceased  was  due 
to  freezing  while  not  engaged  in  his 
occupation,  as  provided  within  the  pol- 
icy, and  the  court  erred  in  its  refusal 
to  direct  a  verdict  for  |125  as  request- 
ed by  the  defendant. 

4  Joyce,  Ins.  S  2628,  p.  4392 ;  Bigelow 
V.  Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23 
L.  ed.  918;  2  Bacon,  Life  &  Acci.  Ins. 
p.  1151,  §  504;  Beane  v.  Continental 
Casualty  Co.  106  Miss.  813,  64  So.  732; 
Standard  Life  &  Acci.  Ins.  Co.  v.  Car- 
roll, 41  L.R.A.  194,  30  C.  C.  A.  253,  58 
U.  S.  App.  76,  86  Fed.  567;  Gaynor  v. 
Travelers'  Ins.  Co.  12  Ga.  App.  601,  77 
S.  E.  1072;  Continental  Casualty  Co. 
V.  Cunningham,  188  Ala.  159,  L.R.A. 
1915A,  538,  66  So.  41;  Ryan  v.  Con- 
tinental Casualty  Co.  94  Neb.  35,  48 
L.R.A.(N.S.)  524,  142  N.  W.  288,  Ann. 
Cas.  1914C,  1234;  Gaines  v.  Fidelity  & 
C.  Co.  Ill  App.  Div.  386, 97  N.  Y.  Supp. 
836;  Travellers'  Ins.  Co.  v.  Houston,  3 
Tex.  Civ.  App.  Cas.  (Willson)  508; 
Travellers'  Ins.  Co.  v.  Seaver,  19  Wall. 
531,  22  L.  ed.  155;  Combs  v.  Colonial 
Casualty  Co.  73  W.  Va.  473,  50  L.R.A. 
(N.S.)  1218,  80  S.  E.  779;  Diddle  v. 
Continental  Casualty  Co.  65  W.  Va. 
170.  22  L.R.A.(N.S.)  779,  63  S.  E.  962; 
Flower  v.  Continental  Casualty  Co.  140 
Iowa,  510,  118  N.  W.  761;  Smith  v. 


^tna  L.  Ins.  Co.  185  Mass.  74,  64 
L.R.A.  117,  102  Am.  St.  Rep.  326,  69 
N.  E.  1059;  Missouri  State  L.  Ins.  Co. 
V.  Crabtree,  124  Ark.  214,  187  S.  W. 
173 ;  Barber  v.  Travelers'  Ins.  Co.  195 
111.  App.  270;  Standard  Life  &  Acci. 
Ins.  Co.  V.  Jones,  94  Ala.  434,  10  So. 
580;  Shader  v.  Railway  Pass.  Assur. 
Co.  66  N.  Y.  441,  23  Am.  Rep.  65; 
Flint  V.  Travelers'  Ins.  Co.  —  Tex.  Civ. 
App.  — ,  43  S.  W.  1079. 

Mr.  M.  S.  McNeil  for  appellee. 

Sykes,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  plaintiff  in  the  cir- 
cuit court,  sued  and  recovered  a 
judgment  against  the  appellant  for 
$1,000  for  the  death  of  her  son, 
Levy  Hardenbergh,  as  the  benefi* 
ciary  under  the  conditions  and 
clauses  of  an  accident  insurance 
policy  issued  by  the  appellant  com- 
pany to  the  deceased.  The  material 
parts  of  this  policy  are  as  follows: 

"The  Continential  Casualty  Com- 
pany— Incorporated  by  the  state  of 
Indiana  as  a  stock  company.  Old 
Line  Plan.  General  Office,  Chicago, 
Illinois  (hereinafter  called  the  com- 
pany) , — in  consideration  of  the  war- 
ranties and  agreements  contained 
in  the  application  hereof  and  the 
payment  of  premium  as  therein 
provided,  does  on  this  24th  day  of 
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December,  A.  D.,  1917,  hereby  insure 
Mr.  Levy  Hardenbergh  (hereinafter 

called  the  insured)  in  class  SpL . 

of  the  company,  as  a  water  service 
man,  in  the  principal  sum.  of  $1,000, 
with  weekly  indemnity  of  $10,  and 
subject  to  the  conditions  hereinafter 
specified  promises  to  pay  to  the  in- 
sured or  to  his  beneficiary,  Jennie 
Hardenbergh,  his  mother,  indem- 
nity as  scheduled  below,  in  the 
event  that  said  insured,  while  this 
policy  is  in  force,  shall  receive  per- 
sonal, bodily  injury,  which  is  effect- 
ed directly  and  independently  of  all 
other  causes  through  external,  vio- 
lent, and  purely  accidental  means 
(suicide,  sane  or  insane,  not  includ- 
ed), and  which  causes  at  once  total 
and  continuous  inability  to  engage 
in  any  labor  or  occupation,  and 
provided  that  neither  such  injury 
nor  inability  is  in  consequence  of 
nor  contributed  to  by  any  bodily  or 
mental  defect,  disease,  or  infirmity 
of  the  insured. 

"Specific  indemnity. 

"Part  I.  If,  within   ninety   days, 
from  the  date  of  the  accident,  any| 
one  of  the  following  losses  shall  re- 
sult necessarily  and  solely  from  such  * 
injury  as  is  before  described,    the  i 
company  will  pay  in  lieu  of  any  oth- ' 
er  indemnity  and  within  ninety  days  \ 
from  the  furnishing  of  proof :    A.  < 
For  loss  of  life,  said  principal  sum. 


it 


Special  indemnities. 


"Part  IIL  A  ■  In  any  of  the  losses 
covered  by  this  policy  and  specified 

in  parts  I.  or  II or  (3) 

where  either  the  accidental  injury 
causing  the  loss  or  the  loss  itself 
results  from  any  poison,  asphyxia- 
tion, or  gas,  or  from  fits,  vertigo, 
somnambulism  or  intoxication,  or 
from  sunstroke  or  freezing  sus- 
tained by  the  insured  while  not  en- 
gaged in  his  occupation;  .  .  . 
then  and  in  all  cases  referred  to  in 
this  paragraph  A  of  part  III.  the 
amount  payable  shall  be  one  eighth 
of  the  amount  which  otherwise 
would  be  payable  under  this  policy, 
^anything  in  this  policy  to  the  con- 


trary notwithstanding,  and  subject 
otherwise  to  all  the  conditions  in 
this  policy  contained." 

This  policy  was  in  effect  at  the 
time  of  the  death  of  the  insured. 

The  facts  relating  to  the  death 
are  undisputed,  and  present  a  very 
pathetic  picture.  The  insured  went 
duck  hunting  on  the  morning  of  De- 
cember 28,  1917,  at  a  small  station 
on  the  Illinois  Central  Railroad  a 
few  miles  north  of  New  Orleans, 
named  La  Branche.  There  was  a 
hunting  clubhouse  at  this  place,  and 
the  keeper  upon  parting  with  the 
deceased  that  morning  agreed  to 
meet  him  at  a  certain  point  at  5 
o'clock  in  the  afternoon.  The  hunt- 
ing ground  was  over  a  marshy 
swamp  practically  covered  with 
water.  The  deceased  wore  hip 
boots  and  carried  his  gun  and  am- 
munition. It  was  a  very  cold  day, 
and  the  wind  was  blowing  almost  a 
gale  during  the  day.  The  thermom- 
eter stood  at  about  10  degrees 
above  zero.  The  deceased  failed  to 
keep  his  appointment  that  after- 
noon with  the  lodge  keeper.  A 
fruitless  search  was  made  by  the 
keeper  and  others  for  the  deceased 
until  midnight  that  night.  Signal 
lights  were  also  displayed  to  guide 
the  deceased  to  his  place  of  desti- 
nation. The  next  morning  a  party 
of  searchers  was  led  to  the  body  of 
the  deceased  by  a  hunting  dog 
which  belonged  to  the  gamekeeper, 
but  had  accompanied  the  deceased 
on  the  hunt.  The  deceased  was 
lying  on  his  back  dead  about  150 
yards  from  the  agreed  meeting 
point  with  the  gamekeeper.  The 
water  around  his  body  had  frozen. 
His  face  and  the  upper  part  of  his 
body  were  not  submerged,  however. 
The  body  itself  was  frozen  stiff. 
The  left  leg  was  sunk  to  the  knee  in 
a  hole  of  some  kind,  and  there  was 
some  little  trouble  in  extricating  it. 
There  were  one  or  two  empty  shells 
near  the  body,  indicating  that  the 
deceased  had  fired  his  gun  after 
getting  his  foot  caught  in  this  hole. 
About  a  mile  from  the  body  was 
found  a  string  of  twenty-one  ducks 
evidently  killed  by  the  deceased  in 
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his  hunt  of  that  day.  The  undis- 
puted testimony  shows  that  the  body 
of  the  deceased  was  frozen  stiff,  and 
that  the  water  around  his  body  had 
become  frozen,  and  the  ice  had  to 
be  broken  before  it  could  be  moved. 
The  faithful  dog  had  remained  with 
the  deceased  all  night,  and  the  dog 
hair  upon  the  clothing  of  the  de- 
ceased showed  that  the  dog  had 
slept  on  the  chest  of  the  deceased. 

It  was  the  contention  of  the  ap- 
pellee in  the  lower  court,  and  is  his 
contention  here,  that  it  was  a  ques- 
tion of  fact  to  be  decided  by  the 
jury  whether  or  not  the  proximate 
cause  of  the  death  of  the  deceased 
was  getting  his  foot  caught  and 
mired  up  in  the  hole.  The  jury 
adopted  this  theory  and  returned  a 
verdict  in  favor  of  the  appellee  for 
$1,000. 

The  appellant  contends  that  the 
uncontradicted  testimony  shows 
that  the  deceased  met  his  death  by 
freezing,  and  that  under  the  terms 
of  the  policy  above  set  out  only  one 
eighth  of  the  principal  sum  can  be 
recovered.  The  insuring  clause  of 
this  policy  provides  that  where  the 
insured  shall  receive  personal  in- 
jury which  is  effected  directly  and 
independently  of  all  other  causes, 
etc.    Under  part  III.  caption  "Spe- 


85  80,  178.) 

cial  indemnities,"  and  eliminating 
those  parts  not  material  to  this  is- 
sue, clause  3  reads  as  follows: 
"Where  either  the  accidental  in- 
jury causing  the  loss  or  the  loss  it- 
self results  from  .  .  .  freezing 
sustained  by  the  insured  while  not 
engaged  in  his  occupation." 

Under  this  clause  the  insurer  is 
liable  for  only  one  eighth  of  the 
amount  of  the  policy :  First,  where 
the  injury  causing  the  loss  results 
from  freezing;  or,  second,  where 
the  loss  itself  results  from  freezing. 
This  clause  of  the  policy  is  plain 
and  unambiguous.  It  is  a  valid  and 
binding  clause.  The  parties  to  the 
contract  were  sui 
juris  and  had  the  a?S?<«?nt^f" 
right    to    make    a  il1*i*,"»-.««. 

A         A.  -J.!       J.1  •       catchlnar  foot. 

contract  with  this 
clause  therein.  The  uncontradicted 
facts  in  this  case  conclusively  show 
that  the  death  was  the  result  of 
freezing,  and  under  the  plain  terms 
of  the  insurance  contract  above  set 
out  the  recovery  must  be  limited  to 
one  eighth  of  the  principal  amount. 
Judgment  will  be  entered  here  in 
favor  of  the  appellee  for  this  sum, 
namely,  $125,  with  interest. 

The  judgment  of  the  lower  court 
is  reversed,  and  judgment  entered 
here  for  the  appellee. 


Liability  under 


It  will  be  observed  that  in  the  report- 
ed case  (Continental  Casualty  Co.  v. 
Hardenbergh,  ante,  229),  a  provision 
was  held  valid  which  limited  recovery 
to  one  eighth  of  the  face  of  the  policy 
where  the  accidental  injury  causing 
the  loss  resulted  from  freezing  sus- 
tained by  the  insured  while  not  en- 
gSLged  in  his  occupation,  and  that  the 
evidence  was  held  to  conclusively 
show  that  the  insured's  death  was  the 
result  of  freezing. 

Little  authority  exists  on  the  ques- 
tion under  consideration,  but  one  other 
case  having  been  disclosed. 

In  that  case,  North  West.  Commer- 
cial Travellers*  Asso.  v.  London  (Guar- 
antee &  Acci.  Co.  (1895)  10  Manitoba 
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policy  (or  injury  or  death  from  freezing. 


L.  R.  537,  it  was  held  that  the  insured, 
a  commercial  traveler,  met  his  death 
as  the  result  of  a  bodily  injury  effected 
through  accidental  means,  and  that 
death  was  not  in  consequence  of  ex- 
posure to  obvious  or  unnecessary  dan- 
ger, it  appearing  that  while  returning 
from  a  trip  to  see  customers  the  driver 
lost  the  trail  and  the  wagon  -  broke 
down;  that  the  weather  turned  colder 
after  he  started  back;  that  although 
he  was  dressed  as  warmly  as  his  driv- 
er he  was  so  numb  with  cold  that  he 
was  unable  to  walk  the  remaining  8 
miles,  or  to  ride  on  horseback ;  that  the 
driver  returned  on  horseback  and  sent 
a  rescuing  party,  which  lost  their  way 
in  the  storm,  and  that  when  the  in- 
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Bured  was  found  by  a  second  party  he 
was  frozen  to  deatii.  Dubuc»  J.,  said: 
"Nowi  as  to  its  being  caused  by  acei* 
dental  means,  it  was  argued  by  the 
defense  that  Church's  death  was  oc- 
casioned by  his  own  voluntary  act  or 
negligence  in  exposing  himself  to  obvi- 
ous and  unnecessary  danger.  They 
contend  that  he  should  have  gone  to 
Macleod  on  horseback  with  the  driver, 
or  should  have  walked  between  the 
horses  to  keep  himself  from  freezing. 
But  the  evidence  shows  that  when  he 
was  invited  by  the  driver  to  ride  on 
one  of  the  horses,  he  stated  that  he 
could  not  do  it,  but  could  walk;*  and 
after  having  tried  he  declared  that  he 
could  not.  The  driver  told  him  to  keep 
moving  and  stamping  to  keep  warm 
until  he  got  back  from  Macleod,  and 
he  replied  that  he  would.  The  driver 
then  left  him.  He  was  found  the  next 
morning  frozen  to  death.  No  doubt 
that  he  was  already  benumbed  by  cold 
and  could  hardly  help  himself.  It  is 
shown  by  the  evidence  that  he  was 
sufficiently  clad  to  be  protected  from 
an  ordinary  cold,  and  the  defense  does 
not  charge  any  negligence  in  driving 
through  the  prairie  on  that  day.  But 
after  their  starting  the  weather  be- 
came colder  and  the  wind  blew  and 
drifted  the  snow,  and  the  driver  lost 
the  trail.  Then  the  wagon  broke  down 
and  they  could  not  proceed  any  fur- 
ther with  it.  Now  Church  died  either 
by  natural  death,  or  by  a  voluntary  or 
suicidal  one,  or  by  accidental  means. 
Death  by  freezing  cannot  be  said  to  be 
a  death  by  natural  causes.  There  is 
nothing  in  the  evidence  to  show,  or 
even  to  create,  the  least  suspicion  that 
he  intended  or  desired  to  end  his  life. 


Everything  points  out  that  his  death 
was  accidental.  An  accident  is  defined 
to  be  'an  event  happening  without  a 
concurrence  of  the  will  of  the  person 
by  whose  agency  it  was  caused,'  or 
'any  event  that  takes  place  without 
one's  foresight  or  expectation,'  and, 
again,  the  happening  of  an  event  with- 
out the  aid  and  the  design  of  the  per- 
son, and  which  is  unforeseen.'  Church's 
death,  according  to  the  evidence,  did 
certainly  happen  without  a  concur- 
rence of  his  will,  without  his  foresight 
or  expectation,  without  his  aid  and  de- 
sign, and  was  clearly  unforeseen.  It 
was  by  accident  that  the  weather  grew 
colder,  that  the  snow  drifted  by  the 
wind  covered  the  track  and  made  the 
driver  lose  the  trail;  it  was  by  acci- 
dent that  the  wagon  broke  down  and 
could  not  be  used  to  proceed  with  the 
journey.  It  was  by  accident  that 
Church  was  so  benumbed  by  cold  that 
he  could  neither  walk  nor  drive  the 
8  or  9  miles  remaining  to  be  made  to 
reach  Macleod.  It  was  by  accident 
that  while  awaiting  there  the  return 
of  the  driver  or  other  persons  to 
rescue  him,  he  became  insensible  by 
cold  and  was  frozen  to  death.  He 
cannot  be  charged  with  exposing  him- 
self to  obvious  or  unnecessary  danger. 
He  was  in  the  exercise  of  his  calling 
and  occupation  in  traveling  from  one 
post  to  another  with  his  samples  of 
merchandise.  When  he  started  in  the 
morning  he  had  no  reason  to  anticipate 
that  the  cold  would  grow  stronger, 
with  a  higher  wind,  that  the  trail 
would  be  lost  and  the  wagon  broken. 
All  these  things  occurred  by  accident. 

J.  T.  W. 


»• 


STATE  OF  FLORIDA  EX  REL.  RAILROAD  COMMISSIONERS  et  al. 

V. 

W.  S.  BULLOCK,  Circuit  Judge,  et  aL 

Florida  Supreme  Oourt  ^^  Anguat  12,  1919. 

(_  Fla.  — ,  82  So.  866.) 

Courts  —  power  to  order  railroad  dismantled. 

1.  A  circuit  court  in  this  state  has  no  jurisdiction  in  a  suit  brought  hj 

Headnotes  by  West,  J. 
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a  trustee  against  a  common  carrier  railroad  company  to  foreclose  a  trust 
deed  upon  the  properties  of  such  railroad  company,  given  to  the  trustee 
to  secure  the  payment  of  the  indebtedness  of  the  railroad  company,  with- 
out the  assent  of  the  state,  to  order  the  railroad  dismantled,  its  properties 
sold  and  removed,  and  its  operation  as  a  common  carrier  discontinued. 
\See  note  an  this  question  beginning  on  page  238.] 

Railroad  —  right  to  abandon. 

2.  The  operation  of  a  common  car-  mantled  by  a  proceeding  in  which  the 

rier  railroad  is  a  business  so  affected  state  and  the  public  are  not  represent- 

with  a  public  interest  that  when  once  ed,  when  such  discontinuance  and  dis- 

undertaken  and   begun  it  cannot  be  mantling  have  not  been  consented  to 

discontinued  and  the  road  so  operated  by  the  state, 
abandoned  and  authorized  to  be  dis-  [See  22  R.  G.  L.  908.] 


Application  for  a  writ  of  prohibition  to  require  the  respondent  judge 
to  show  cause  why  a  writ  should  not  issue,  forbidding  him  to  enter  an 
order  in  a  certain  cause,  confirming  the  sale  of  the  property,  of  the  de- 
fendant as  junk  to  be  dismantled,  and  from  authorizing  the  dismantling 
or  removal  of  the  rails  or  tracks  of  said  def endant^  and  from  exercising 
further  jurisdiction  relating  to  the  dismantling  of  the  property.  Demurrer 
to  petition  avenged  and  writ  isstied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Dozier  A.  De  Vane,  for  petition-      18  L.  ed.  774;  Atlantic  Coast  Line  R. 

Co,  V.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  983,  27  Sup. 
Ct.  Rep,  585,  11  Ann.  Cas.  398;  Mis- 
souri P.  R.  Co.  V.  Kansas,  216  U.  S.  262, 
54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
People  V.  Albany  &  V.  R,  Co.  37  Barb. 
216;  People  v.  Albany  &  V.  R.  Co.  19 
How.  Pr.  523 ;  People  v.  New  York,  C. 
&  H.  R.  R.  Co.  28  Hun,  548;  State  ex 
rel.  Grinsfelder  v.  Spokane  Street  R. 
Co.  19  Wash.  518,  41  L.R.A.  515,  67 
Am.  St.  Rep.  789,  53  Pac.  719;  South- 
em  P.  Co.  V.  Railroad  Conmiission,  60 
Or.  400,  119  Pac.  727;  Steward  v. 
Denver  &  R.  G.  R.  Co.  17  N.  M.  557, 
46  L.R.A.(N.S.)  242, 131  Pac.  981;  San 
Antonio  Street  R.  Co.  v.  State,  —  Tex. 
Civ.  App.  — ,  38  S.  W.  54;  Barton  v. 
Barbour,  104  U.  S.  135,  28  L.  ed,  677; 
State  ex  rel.  Ellis  v.  Tampa  Water* 
works  Co.  57  Fla.  533,  22  L.R.A.(N.S.) 
680,  48  So.  639;  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.  58  Fla, 
650, 13  L.R.A.(N.S.)  320,  44  So.  213,  12 
Ann.  Cas.  359;  Gainesville  v.  Gaines- 
ville Gas  &  E.  Power  Co.  65  Fla.  404, 
46  L.R.A.(N.S.)  1119,  62  So.  919; 
Brooks-Scanlon  Co.  v.  Railroad  Com- 
mission, 144  La.  1086,  P.U.R,1919E,  1, 
81  So.  727;  State  ex  rel.  Hubbard  v. 
Colorado  Title  &  T.  Co.  —  Colo.  — , 
178  Pac.  6 ;  State  ex  rel.  West  v.  Flor- 
ida Coast  Line  Canal  &  Transp.  Co. 
73  Fla.  1006,  L.R.A.1917F,  776,  75  So. 
582;  State  ex  rel.  Railroad  Comrs.  v. 
Louisville  &  N.  R.  Co.  63  Fla.  274,  57 


ers: 

The  circuit  court  is  without  juris- 
diction in  a  suit  brought,  to  foreclose 
a  mortgage,  to  decree  dismantling  of 
a  earner's  property,  for  the  mere  pur- 
pose of  satisfying  to  better  advantage 
the  lien  of  a  creditor  of  the  carrier. 

Gates  V.  Boston  &  N.  Y.  Air  Line  R. 
Co.  53  Conn.  333,  5  Atl.  695;  Thomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25 
L  ed.  950;  Central  Transp.  Co.  v.  Pull- 
man Palace  Car  Co.  139  U.  S.  24,  35  L. 
ed.  55,  11  Sup.  Ct.  Rep.  478;  Talcott 
V.  Pine  Grove,  1  Flipp.  120,  Fed.  Cas. 
No.  13,735;  Gates  v.  Boston  &  N.  Y. 
Air  Line  R.  Co. '53  Conn.  342,  5  Atl. 
695;  King  v.  Severn  &  W.  R.  Co.  2 
Barn.  &  Aid.  646,  106  Eng.  Reprint, 
501,  21  Revised  Rep.  433,  7  Eng.  Rul. 
Cas.  445;  State  v.  Hartford  &  N.  H. 
R.  Co.  29  Conn.  538;  Railroad  Comrs. 
V.  Portland  &  O.  C.  R.  Co.  63  Me.  269, 
18  Am.  Rep.  208;  Farmers  Loan  &  T. 
Co.  V.  Henning,  Fed.  Cas.  No.  4,666; 
People  V.  Albany  &  V.  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295 ;  Potwin  Place  v. 
Topeka  R.  Co.  51  Kan.  609,  37  Am. 
St  Rep.  312,  33  Pac.  309;  San  Antonio 
Street  R.  Co.  v.  State,  —  Tex.  Civ. 
App.  — ,  38  S.  W.  55;  Haugen  v.  Al- 
bina  Light  &  Water  Co.  21  Or.  411,  14 
LR.A.  424,  28  Pac.  244;  Spokane 
Street  R.  Co.  v:  Spokane  Falls,  6  Wash. 
524,  33  Pac.  1072 ;  Ohio  &  M.  R.  Co.  v. 
People,  121  111.  488,  13  N.  E.  236; 
Riggs  V.  Johnson  County,  6  Wall.  188, 
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So.  673;  Columbus  R.  Power  &  Light 
Co.  V.  Columbus,  249  U.  S.  899,  63  L. 
ed.  669,  6  A.L.R.  1648,  P.U.R.1919D, 
239,  89  Sup.  Ct.  Rep.  349. 

The  circuit  court  is  without  juris- 
diction to  pass  oki  and  determine  the 
right  of  a  railroad  company  to  dis- 
continue operation  of  a  carrier,  until 
after  the  question  has  been  passed 
on  by  the  Railroad  Commission. 

People  ex  rel,  Hubbard  v.  Colorado 
Title  &  T.  Co.  —  Colo.  — ,  178  Pac.  6 ; 
St.  Clair  v.  Tamaqua  &  P.  Electric  R. 
Co.  259  Pa.  462,  5  A.L.R.  20,  P.U.R. 
1918D,  229,  103  Atl.  287;  V.  &  S.  Bottle 
Co.  V.  Mountain  Gas  Co.  261  Pa.  523, 
104  Atl.  667;  Kline-Logan  Co.  v.  Du- 
quesne  Light  Co.  261  Pa.  526,  P.U.R. 
1919A,  524,  104  Atl.  763;  New  Bright- 
on  V.  New  Brighton  Water  Co.  247  Pa. 
232,  93  Att  327;  Mt.  Union  v.  Mt. 
Union  Water  Co.  256  Pa.  516,  P.U.R. 
1917E,  933,  100  Atl.  968;  Union  Dty 
Goods  Co.  V.  Georgia  Public  Service 
Corp,  248  U.  S.  372,  63  L.  ed.  309,  — 
A.L.R.  — ,  P.U.R.1919C,  60,  39  Sup.  Ct. 
Rep.  117;  People  ex  rel.  Hubbard  v. 
Colorado  Title  &  T.  Co.  —  Colo.  — ,  178 
Pac.  6;  State  ex  rel.  Tate  v.  Brooks- 
Scanlon  Co.  143  La.  539,  78  So.  847; 
Brooks-Scanlon  Co.  v.  Railroad  Com- 
mission. 144  La.  1086,  P.U.R.1919E,  1, 
81  So.  727. 

Messrs.  Hocker  &  Martin,  for  de- 
fendant: 

The  office  of  a  writ  of  prohibition 
is  to  prevent  the  unlawful  assumption 
of  jurisdiction. 

Sherlock  v.  Jacksonville,  17  Fla.  93; 
State  V.  Smith,  32  Fla.  476,  14  So.  43; 
34  Cyc.  605;  Ex  parte  Gordon,  104 
U.  S.  515,  26  L.  ed.  814;  Ex  parte  De- 
troit  River  Ferry  Co.  104  U.  S.  519,  26 
L.  ed.  815. 

If  the  inferior  court  had  jurisdic- 
tion, a  mistaken  exercise  of  that  juris- 
diction or  of  its  acknowledged  powers 
will  not  justify  a  resort  to  prohibition. 

State  ex  rel.  Rheinauer  v.  Malone,  40 
Fla.  129,  23  So.  575;  22  R.  C.  L.  ^  22, 
p.  24. 

The  circuit  court  had  jurisdiction  to 
entertain  the  suit  of  William  S.  Hood, 
Trustee,  v.  Ocklawaha  Valley  Railroad 
Company,  to  order  the  sale  of  the 
property  of  the  said  railroad  company 
in  the  alternative,  as  shown  by  the 
suggestion,  and  to  confirm  the  sale 
thereof,  as  the  court  announced  it 
would  do. 

Railroad  Commission  v.  Saline  Riv- 
er R.  Co.  119  Ark.  239,  P.U.R.1915E, 
191,  177  S.  W.  896;  Jack  v.  Williams, 


118  Fed.  828;  South  Carolina  ex  rel. 
Cunningham  v.  Jack,  76  C.  C.  A.  165, 
145  Fed.  286;  Iowa  v.  Old  Colony 
Trust  Co.  L.R.A.1915A,  549,  131  C.  C. 
A.  581,  215  Fed.  307;  New  York  Trust 
Co.  V.  Portsmouth  &  E.  Street  R.  Co. 
192  Fed.  728 ;  Central  Bank  &  T.  Corp. 
V.  Cleveland,  —  C.  C.  A.  — ,  252  Fed. 
530;  York  &  N.  M.  R.  Co.  v.  Reg.  1 
El.  &  Bl.  858,  118  Eng.  Reprint,  657, 
7  Eng.  Ry.  &  C.  Cas.  459, 1  C.  L.  R.  119, 
22  L.  J.  Q.  B.  N.  S.  225,  17  Jur.  690, 
1  Week.  Rep.  358;  Great  Western  R. 
Co.  V.  Reg.  1  El.  &  Bl.  874,  118  Eng. 
Reprint,  663,  16  Jur.  695;  People  v. 
Albany  &  V.  R.  Co.  24  N.  Y.  261,  82 
Am.  Dec.  295;  Morawetz,  Priv.  Corp. 
§  1119,  p.  1082;  Jones  v.  Newport 
News  &  M.  Valley  Co.  13  C.  C.  A.  95, 
31  U.  S.  App.  92,  65  Fed.  736;  Wilson 
V.  Central  Bridge,  9  R.  I.  590;  Com.  v. 
Fitchburg  R.  Co.  12  Gray,  180;  State 
ex  rel.  Atty.  Gen.  v.  Southern  Min- 
nesota R.  Co.  18  Minn.  40,  Gil.  21; 
People  ex  rel.  Karl  v.  United  Traction 
Co.  145  App.  Div.  647,  130  N.  Y.  Supp. 
477;  Trelford  v.  Coney  Island  &  B.  R. 
Co.  5  App.  Div.  468,  39  N.  Y.  Supp.  80 ; 
Sherwood  v.  Atlantic  &  D.  R.  Co.  94 
Va.  306,  26  S.  E.  943;  Coe  v.  Columbus, 
P.  &  I.  R.  Co.  10  Ohio  St.  881.  75  Am. 
Dec.  518;  Florida  C.  &  P.  R.  Co.  v. 
State,  31  Fla.  482,  20  L.R,A.  419,  34 
Am.  St.  Rep.  80,  13  So.  108;  People 
ex  rel.  Hubbard  v.  Colorado  Title  &  T. 
Co.  —  Colo.  — ,  178  Pac.  6. 

Plaintiff  has  waived  its  right  to 
question  the  jurisdiction  of  the  cir- 
cuit court. 

Hadley  v,  Bemero,  108  Mo.  App. 
549,  78  S.  W.  64 ;  Holland  v.  State,  15 
Fla.  455. 

West,  J.,  delivered  the  opinion  of 
the  court: 

Upon  a  suggestion  and  petition 
for  a  w^rit  of  prohibition,  a  rule  to 
show  cause  was  issued  by  this  court. 
It  is  made  to  appear  that  suit  was 
brought  in  the  circuit  court  of 
Marion  county  by  William  S.  Hood, 
as  trustee,  against  the  Ocklawaha 
Valley  Railroad  Company,  a  corpo- 
ration. The  object  of  the  suit  viras 
to  foreclose  a  certain  trust  deed 
given  by  the  railroad  company,  con- 
veying all  properties  owned  by  it  to 
said  trustee  for  the  purpose  of  se- 
curing to  Assets  Realization  Com- 
pany, a  corporation,  the  payment 
of  certain  indebtedness  of  said  rail- 
road company  to  said  Assets  Reali- 
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zation  Company.  The  bill  of 
complaint,  which  is  in  the  usual 
form,  was  filed  December  10,  1917. 
On  the  following  day  the  defendant 
filed  its  answer,  admitting  the  alle-> 
gations  of  the  bill,  and,  upon 
motion  of  solicitors  for  complainant, 
an  order  was  made  appointing  a  re- 
ceiver for  all  the  properties  of  the 
defendant  described  in  the  trust 
deed.  Thereafter  both  the  bill  and 
answer  were  amended  in  unimport- 
ant particulars,  and  by  agreement 
the  cause  was  submitted,  without 
testimony,  upon  bill  and  answer  and 
certain  affidavits  in  behalf  of  com- 
plainant. On  December  24,  1917,  a 
final  decree  in  favor  of  complainant 
was  entered. 

In  the  final  decree  it  was  ordered 
that  the  properties  of  the  defendant 
covered  by  said  trust  deed  ''be  sold 
on  a  legal  sale  day  at  public  auction, 
at  public  outcry  to  the  highest  and 
best  bidder,  in  front  of  the  court- 
house door  in  said  county  of  Marion, 
state  of  Florida,  and  at  such  sale  the 
master  herein  appointed  is  hereby 
instructed  to  first  offer  (1)  all  the 
property  included  herein  to  be  held, 
used,  and  operated  as  a  common, 
carrier  of  goods  and  passengers 
from  Silver  Springs,  Florida,  to 
Falatka,  Florida,  and  if  as  much  as 
$200,000  is  bid  under  such  first  of- 
fering herein  provided  for,  the 
n^aster  will  not  offer  the  same  foi? 
sale  under  the  second  offering  here- 
in provided  for;  otherwise  he  will 
immediately  thereafter,  on  the  same 
day  and  at  the  same  place,  (2)  offer 
all  of  said  property  for  the  purpose 
of  and  with  the  privilege  on  the  part 
of  the  purchaser  of  dismantling  the 
same,  and  that  unless  the  bid  re- 
ceived under  the  second  offering 
herein  provided  for  shall  exceerf  by 
$100,000  the  bid  received  under  the 
first  offering  herein  provided  for,  in 
the  event  any  bid  is  made  under  the 
said  first  offering,  then  in  that  event 
it  will  be  the  duty  of  the  said  master 
to  accept  the  highest  bid  made  un- 
der the  first  offering  herein  provid- 
ed for;  but  if  no  bid  is  made  the 
first  offering,  or  the  bid  under  the 
second  offering  herein  provided  ex- 
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ceeds  by  $100,000  the  bid  made  un- 
der the  first  offering,  then  the  said 
master  shall  accept  the  highest  bid 
made  under  the  second  offering,  and 
the  said  master  shall  report  his  do- 
ings in  this  behalf  to  the  court." 

The  master  was,  by  said  decree, 
directed,  upon  making  sale  of  said 
properties,  to  execute  a  deed  there- 
for to  the  purchaser,  pay  the  costs 
incurred  in  the  suit,  all  taxes  prop- 
erly assessed  against  such  proper- 
ties, and  out  of  the  remainder  of  the 
proceeds  of  the  sale  to  pay  to  the 
complainant,  as  trustee,  the  amount 
due  by  the  defendant  to  Assets  Real- 
ization Company. 

Subsequently,  other  proceedings 
were  had  in  said  cause  not  necessary 
to  be  recited  here.  The  state,  by  the 
Florida  Railroad  Commission,  from 
time  to  time  during  such  proceed- 
ings, asked  leave  to  intervene  and 
be  made  a  party  to  said  suit,  but 
was  not  permitted  to  do  so,  and  was 
not  formally  made  a  party  until 
March  27,  1919. 

In  the  meantime,  and  after  hav- 
ing been  by  order  of  court  for  vari- 
ous reasons  from  time  to  time  post- 
poned, the  sale  of  said  property  was 
made  by  the  special  master  on  Feb- 
ruary 3,  1919.  At  the  sale  there 
was  no  bid  under  subdivision  1  of 
the  quoted  paragraph  of  the  final 
decree  for  the  property  to  be  oper- 
ated as  a  common  carrier.  There 
was  a  bid  under  subdivision  2  of  the 
quoted  paragraph  of  the  final  decree 
for  the  property  with  the  privilege 
of  dismantling  it  and  ceasing  to  op- 
erate the  said  railroad  as  a  common 
carrier,  which  bid  was  accepted,  and 
the  sale  and  proceedings  of  the  spe- 
cial master  reported  to  the  court. 

Upon  exceptions  to  the  master^s 
report  and  a  motion  for  confirma- 
tion of  the  sale  after  an  extended 
recital  of  the  proceedings  in  the 
cause,  and  at  the  request  of  counsel, 
the  court,  by  its  order  dated  May  5, 
1919,  fixed  a  day  when  an  order 
would  be  made  confirming  the  sale 
and  directing  the  execution  of  a 
deed  to  the  purchaser,  and  further 
directing  that  upon  the  consumma- 
tion of  the  sale  the  railroad  be  dis- 
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mantled  and  the  receiver  dis- 
charged. The  purpose  in  fixing  a 
day  for  the  making  of  such  order,  so 
it  is  recited,  was  to  give  opportu- 
nity to  the  receiver  and  the  Railroad 
Commission  to  take  such  further 
action  in  the  matter  as  seemed  to 
them  to  be  necessary  and  proper. 

On  May  10, 1919,  two  days  before 
the  day  fixed  by  the  court  for  the 
entry  of  its  order  confirming  the 
sale  and  permitting  the  dismantling! 
of  the  road,  upon  suggestion  and  pe- 
tition to  this  court,  a  rule  was  is- 
sued as  prayed,  requiring  the  cir- 
cuit judge  to  show  cause  why  a  writ 
of  prohibition  should  not  issue  for- 
bidding him  to  enter  an  order  in 
said  cause  confirming  the  sale  of  the 
property  of  said  defendant  railroad 
company  as  junk  to  be  dismantled, 
and  from  authorizing  or  decreeing 
the  dismantling,  taking  up,  or  re- 
moving any  of  the  rails  or  tracks  of 
said  carrier,  or  from  exercising  any 
further  jurisdiction  in  said  cause 
relating  to  the  junking  or  disman- 
tling of  said  property. 

By  demurrer  to  the  suggestion 
and  petition  the  question  is  present- 
ed of  whether  a  circuit  court  in  this 
state  has  jurisdiction  in  a  suit  in 
which  the  state  is  not  a  party, 
brought  by  a  trustee  against  a  com- 
mon carrier  railroad  company  to 
foreclose  a  trust  deed  upon  the  prop- 
erties of  such  railroad  company, 
given  to  the  trustee  to  secure  the 
payment  of  the  indebtedness  of  the 
railroad  company,  and  in  such  suit 
order  the  railroad  dismantled,  its 
properties  sold  and  removed,  and  its 
operation  as  a  common  carrier  dis- 
continued. 

This  question  must  be  answered 
Courts-power  to  ^^  the  negative  up- 

order   railroad         on    the    thCOry    that 

di—otied.  ^jj^  operation  of  a 

common  carrier  railroad  is  a  busi- 
ness so  affected  with  a  public  inter- 
est that  when  once  undertaken  and 

begun  it  cannot  be 

and 

the  road  so  operat- 
ed dismantled  and  abandoned  by  a 
proceeding  in  which  the  state  and 
the  public  are  not  represented.    By 
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the  acceptance  of  its  charter  from 
the  state  such  a  company  is  permit- 
ted to  exercise  certain  rights  not  en- 
joyed by  individuals.  It  is  given 
certain  of  the  attributes  of  sover- 
eignty itself,  such  as  the  power  of 
eminent  domain.  It  likewise  is 
charged  with  the  performance  of 
certain  public  duties,  namely,  the 
duties  of  a  common  carrier.  While 
it  is  constructed  by  private  capital 
and  is  primarily  controlled  by  indi- 
vidual effort,  it  is  a  public  instru- 
mentality, subject  in  its  operation 
to  regulation  by  public  authority. 
Accordingly,  therefore,  the  public 
has  such  an  interest  in  the  oper- 
ation of  such  a  road  that,  when  once 
undertaken,  it  may  not  be  discon- 
tinued by  a  proceeding  in  which  the 
state  is  not  represented,  when  such 
discontinuance  has  not  been  con- 
sented to  by  the  state.  22  R.  C.  L. 
p.  750 ;  State  ex  rel.Naylor  v.  Dodge 
City,  M.  &  T.  R.  Co.  53  Kan.  377,  42 
Am.  St.  Rep.  295, 36  Pac.  747 ;  Gates 
V.  Boston  &  N.  Y.  Air  Line  R.  CJo. 
53  Conn.  383,  5  Atl.  695;  People 
ex  rel.  Hubbard  v.  Colorado  Title  & 
T.  Co.  —  Colo.  — ,  178  Pac.  6; 
Brooks-Scanlon  Co.  v.  Railroad 
Commissioner,  144  La.  1086, 
P.U.R.1919E,  1,  81  So.  727. 

In  the  case  of  State  ex  rel.  Nay- 
lor  V.  Dodge  City,  M.  &  T.  R.  Co.  53 
Kan.  377,  42  Am.  St.  Rep.  295,  36 
Pac.  747,  the  supreme  court  of 
Kansas,  in  discussing  a  similar 
question,  said :  "Railroads,  like  all 
other  public  thoroughfares,  are  pub- 
lic instrumentalities.  The  power  to 
construct  and  maintain  railroads  is 
granted  to  corporations  for  a  public 
purpose.  The  right  to  exercise  the 
very  high  attributes  of  sovereignty, ' 
the  power  of  eminent  domain  and  of 
taxation,  to  further  the  construc- 
tion of  railways,  could  not  be  grant- 
ed to  aid  a  purely  private  enter- 
prise. The  railway  corporation 
takes  its  franchises  subject  to  the 
burden  of  a  duty  to  the  public  to 
carry  out  the  purposes  of  the  char- 
ter. The  road,  when  constructed, 
becomes  a  public  instrumentality, 
and  the  roadbed,  superstructure, 
and  other  permanent  property  of 
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the  corporation,  are  devoted  to  the 
public  use.  From  this  use  neither 
the  corporation  itself,  nor  any  per- 
son, company,  or  corporation  deriv- 
ing its  title  by  purchase,  either  at 
voluntary  or  judicial  sale,  can  di- 
vert it  without  the  assent  of  the 
state.  It  matters  not  whether  the 
enterprise  as  an  investment  be 
profitable  or  unprofitable;  the 
property  may  not  be  destroyed 
without  the  sanction  of  that  au- 
thority which  brought  it  into  exist- 
ence. Without  legislative  sanction, 
railroads  could  not  be  construct- 
ed. When  once  constructed,  they 
may  only  be  destroyed  with  the 
sanction  of  the  state/' 

This,  we  think,  is  the  true  rule. 
In  the  instant  case,  as  may  be  ob- 
served from  the  statement,  the  state 
was  not  made  a  party  to  the  suit  un- 
til after  the  decree  of  foreclosure 
had  been  entered  and  the  sale  of  the 
property  made,  when  the  Railroad 
Commission  was  permitted  to  inter- 
vene and  be  made  a  party.  Theire  is 
no  contention  that  the  consent  of 
the  stAte  to  the  discontinuance  of 
the  road  had  been  secured.  On  the 
contraxy,  it  is  alleged  in  the  sugges- 
tion and  petition  that,  upon  appli- 
cation by  the  railroad  company  to 
the  Railroad  Commission,  consent 
to  the  discontinuance  of  operation 
of  its  road  had  been  denied. 

It  follows  that  the  portion  of  the 
decree  of  foreclosure  authorizing 
the  dismantling  of  the  road  was  in 
excess  of  the  jurisdiction  of  the 
court. 

The  demurrer  to  the  suggestion 
and  petition  is  overruled,  and  the 
peremptory  writ  of  prohibition  will 
be  issued,  unless  the  respondent 
files  a  plea  or  answer  within  thirty 
days. 

Taylor,  Ellia»  and  Whitfield,  JJ., 
concur. 

Browne,  Ch.  J.,  absent  and  not 
participating. 
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pany  is  a  corporate  entity'  with 
franchise  rights  and  obligations, 
and  its  property  is  devoted  to  a  pub- 
lic service  which  is  continuous  under 
the  laws  of  the  state.  The  franchise 
rights  of  the  corporation  may  be 
forfeited  to  the  state;  but  the  cor- 
poration cannot  lawfully  dismantle 
its  roadbed  of  ties  and  rail  and  with- 
draw the  property  that  has  been  de- 
voted to  the  public  service,  without 
the  acquiescence  of  the  state  in  some 
manner  prescribed  by  law. 

While  a  court  of  equity  may  en- 
force a  mortgage  lien  on  the  prop- 
erty of  a  railroad  corporation  by  a 
sale  of  the  property,  the  court  has 
no  authority  to  order  or  permit  the 
track  and  other  property  of  the 
company  to  be  withdrawn  or  re- 
moved from  the  public  service  to 
which  it  was  devoted,  except  as  may 
be  prescribed  by  statute;  and  there 
is  no  statute  in  this  state  giving 
such  authority  to  the  courts  or  to 
other  tribunals.  ; 

Mortgage  contracts  cannot  give 
to  the  courts  a  power  not  conferred 
by  law.  In  this  case  the  contract 
lien  is  upon  the  property  of  the 
railroad  company  as  an  operating 
entity  charged  with  the  public  duty ; 
and  the  lien  can  give  no  right  to  de- 
stroy the  operating  character  of  the 
property  in  which  the  public  have 
an  interest ;  nor  can  the  right  of  the 
mortgagees  be  enforced  except  pur- 
suant to  law.  If  the  mortgage  lien 
contracted  for  is  ineffectual  to  se- 
cure the  indebtedness,  the  mort- 
gagee cannot  justly  complain,  since 
the  lien  was  taken  under  the  law 
governing  the  subject-matter  of  the 
lien. 

The  court  was  without  power  to 
order  a  sale  of  the  railroad  com- 
pany's track  and  property  as  junk, 
thereby  destroying  the  public  use  of 
the  corporate  property,  and  the 
writ  of  prohibition  should  be  made 
eflfective. 

Whitfield,  J.,  concurring:  Petition    for    rehearing    denied 

A  common  carrier  railroad  com-     October  30,  1919. 
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ANNOTATION. 

Power  of  court  to  authorize  discontinuance  of  public  service  corporation  upon 

foreclosing  a  mortgage  on  its  planL 


It  is  not  altogether  clear  from  the 
decision  in  the  reported  case  (State 
£x  REL.  Railroad  Comrs.  v.  Bullock, 
ante,  232)  whether  the  court  there 
proceeds  upon  the  theory  that  there 
was  no  jurisdiction  to  order  the  aban- 
donment of  the  railway  because  the 
consent  of  the  state,  through  Its  rail- 
road commission,  had  not  been  ob- 
tained, or  whether  it  was  merely  be- 
cause the  state  had  not  been  made  a 
party  to  the  foreclosure  proceedings. 
There  is  considerable  difference  be- 
tween the  effect  of  these  theories.  If 
the  decision  denying  the  jurisdiction 
is  based  upon  the  latter  theory,  juris- 
diction might  be  obtained  by  making 
the  state  a  party  to  the  proceedings, — 
assuming  that  there  is  the  right  to 
sue  the  state.  But  if  the  decision  is 
based  upon  the  theory  that  a  railroad 
cannot  be  abandoned  without  the  con- 
sent of  the  state,  either  directly  or 
through  its  railroad  commission,  an 
entirely  different  situation  is  present- 
ed. The  latter  is  the  theory  of  People 
ex  rel.  Hubbard  v.  Colorado  Title  &  T. 
Co.  (1918)  —  Colo.  — ,  178  Pac.  6, 
where  it  is  held  that  a  court  has  no 
jurisdiction,  in  foreclosing  a  mortgage 
on  the  railroad,  to  order  its  abandon- 
ment without  the  consent  of  the  state, 
or  a  public  utilities  commission  to 
tvhich  this  question  has  been  dele- 
gated. The  court  holds  that  the  stat- 
ute of  that  state  confers  upon  the 
Public  Utilities  Commission  exclusive 
jurisdiction  to  determine  whether  a 
railroad  company  may  abandon  service 
upon  and  dismantle  a  railroad  lying 
wholly  within  the  state,  and  holds  fur- 
ther that  the  statute  which  gave  the 
Commission  jurisdiction  over  receivers 
appointed  by  any  court  whatsoever 
subjected  a  receiver  appointed  by  a 
court  in  a  foreclosure  proceeding  to 
the  same  control  as  the  railroad  before 
the  appointment  of  the  receiver.  It 
was  accordingly  held  that  the  court  in 
the  foreclosure  proceedings  had  no 
jurisdiction  to  order  a  junking  of  the 
railroad.    The  statute  conferring  upon 


the  Public  Utilities  Commission  the 
above  jurisdiction  was  sustained  over 
the  objection  to  its  constitutionality 
that  it  conferred  judicial  power  upon 
the  Commission,  it  being  held  that  a 
determination  of  the  fact  whether  a 
railroad  company  should  discontinue 
service  and  dismantle  its  road  is  not 
the  exercise  of  judicial  power  in  a  con- 
stitutional sense. 

It  is  the  general  theory  of  both  of 
the  foregoing  cases  that  the  state  has 
an  interest  to  be  considered  in  deter- 
mining upon  the  abandonment  of  a 
railroad.  This  is  a  general  theory  that 
runs  through  all  the  cases.  The  ma- 
jority of  cases,  although  adhering  to 
this  theory,  sustain  the  jurisdiction  of 
a  court  in  a  foreclosure  action  to  or- 
der the  abandonment  of  the  road. 
Thus,  where  the  state  is  represented  in 
the  foreclosure  proceedings  by  its  at- 
torney general,  it  has  been  held  that  a 
Federal  court  has  jurisdiction  to  dis- 
pose of  the  property  of  a  street  rail- 
way company  in  any  reasonable  way 
which  mny  be  for  the  best  interests  of 
the  mortgagee,  and,  if  necessary,  may 
order  a  sale  under  such  circumstances 
as  will  permit  the  purchaser  to  dis- 
mantle the  road  as  a  railway  and  dis- 
pose of  the  property  as  junk.  New 
York  Trust  Co.  v.  Portsmouth  &  E. 
Street  R.  Co.  (1911)  192  Fed.  728. 
With  reference  to  the  public  interest 
to  have  the  operation  of  the  road  con- 
tinued, the  court,  after  stating  that  in 
some  cases  there  has  been  a  refusal  to 
compel  railroad  companies  to  operate 
their  roads  at  a  loss,  on  the  theory 
that  it  deprives  the  owners  of  their 
property  without  compensation,  says 
that  "other  cases  suggest  the  idea  that 
the  public  interest  is  somewhat  in- 
volved; but  perhaps  the  better  view 
would  be  that  the  public  interest  is 
one  of  the  principal  questions  to  be 
considered.  Under  this  view  it  will 
become  necessary  that  the  plan  of  sale 
must  be  so  arranged  as  to  first  enable 
the  public  or  members  of  the  public 
to  buy  the  road  as  a  going  concern  at 
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a  sum  considerably  less  than  an  upset 
price  baaed  upon  the  value  of  the  ma- 
terials sold  under  such  authority  and 
conditions  as  will  permit  the  road  to 
be  dismantled." 

In  Gilchrist  v.  Waycross  Street  & 
Suburban  R.  Co.  (1917)  246  Fed.  952, 
an  action  to  enjoin  the  purchasers  of 
a  street  railway  at  a  mortgage  fore- 
closure from  dismantling  the  property 
and  abandoning  the  operation  thereof, 
the  court,  in  denying  the  injunction, 
and  in  answer  to  the  contention  that 
the  purchasers  could  not  be  relieved  of 
the  burden  of  continuing  the  operation 
of  the  road  without  the  consent  of  the 
state,  and  that  the  courts  have  no 
power  to  give  such  assent,  says :  ''We 
may  concede  all  this  to  be  true,  but  it 
does  not  follow  in  every  case  that  the 
court  is  lacking  in  jurisdiction  to  en- 
force its  decree  because  an  incidental 
effect  may  be  to  put  it  out  of  the  power 
of  a  street  railway  to  operate  its  lines 
in  a  particular  city  under  a  permis- 
sive grant  by  virtue  of  a  charter  ob- 
tained under  the  general  state  law. 
.  .  .  The  street  railway  company 
had  the  authority  to  mortgage  all  of 
its  property  for  corporate  purposes. 
A  decree  of  foreclosure  by  sale  would 
amount  to  nothing  if  the  conditions 
were  such  that  the  railroad  must  be 
operated  by  the  purchaser  at  fore- 
closure sale  where  the  railroad  could 
not  be  operated  without  loss.  No  pur- 
chaser would  buy  under  compulsion 
of  operating  a  street  railroad  at  a 
loss,  and  unless  the  court  under  such 
circumstances  could  sell  the  physical 
property  with  the  right  of  removal, 
the  mortgage  lien  as  well  as  the  debt 
would  be  destroyed.  .  .  .  Under 
these  circumstances,  a  court  of  equity 
had  jurisdiction  of  the  subject-matter 
and  its  decree  is  not  void.  To  hold 
otherwise  is  to  say  that  a  mortgage 
creditor  of  an  insolvent  street  railway 
company  could  never  realize  on  his 
security  by  a  sale  of  it  if  the  circum- 
stances are  such  that  the  railroad  can- 
not be  operated  except  at  a  loss,  and 
the  purchaser  be  compelled  to  operate 
the  same." 

In  South  Carolina  ex  rel.  Cunning- 
ham V.  Jack  (1906)  76  C.  C.  A.  165, 
145  Fed.  281,  where  the  court  ordered 


the  dismantling  of  a  railroad  and  the 
sale  of  the  iron  rails,  rolling  stock, 
etc.,  in  an  action  in  which  the  state 
was  not  a  party,  the  court  subsequent- 
ly refused  to  order  the  reconstruction 
of  the  railroad  in  a  suit  by  the  state. 
This  case  is  approved  in  Central  Bank 
&  T.  Corp.  V.  Cleveland  (1918)  —  C. 
C.  A.  — ,  252  Fed.  530,  where  the  court 
ordered  the  discontinuance  of  a  road 
upon  the  mortgage  foreclosure. 

In  Gasser  v.  Garden  Bay  R.  Co. 
(1919)  —  Mich.  — ,  171  N.  W.  791,  the 
owners  of  the  railway,  in  their  answer 
to  the  bill  for  foreclosure,  asked  the 
court  to  authorize  abandonment  of  the 
railroad  and  decree  that  it  might  be 
dismantled  and  its  steel  sold  as  per- 
sonal property.  It  is  stated  that  the 
decision  of  the  trial  court  that  it  had 
in  the  foreclosure  proceedings  juris- 
diction to  entertain  this  application  to 
abandon  operations  and  dismantle  the 
line  was  not  questioned  in  the  appel- 
late court.  The  mortgage  sought  to  be 
foreclosed  c^tained  a  provision  that 
the  mortgagees  might  enforce  collec- 
tion of  the  indebtedness  by  disman- 
tling the  road  if  that  was  necessary. 
At  the  time  the  mortgage  was  given 
the  railroad  company  was  a  private, 
unincorporated  logging  toad,  and  was 
held  to  no  legal  obligation  as  a  com- 
mon carrier,  and  it  is  stated  that  the 
subsequent  incorporation  of  the  road 
and  its  assumption  of  the  obligations 
of  a  common  carrier  could  not  affect 
vested  rights  under  the  prior  mort- 
gage. Speaking  of  the  duty  of  contin- 
uing the  road,  the  court  states  that 
while  the  objectors  to  the  abandon- 
ment may  not  be  legally  or  equitably 
entitled  to  require  that  the  operation 
of  the  road  be  continued  at  a  loss,  the 
court  may,  for  preservation  of  that 
public  function,  give  them  an  oppor- 
tunity to  bid  for  the  same  at  the  fore- 
closure sale  on  such  conditions  before 
authorizing  the  road  to  be  dismantled 
and  abandoned. 

The  question  whether  a  court  in 
a  foreclosure  proceeding  has  a  right 
to  sell  the  property  of  the  railroad 
company  as  personal  property  and 
abandon  the  operation  of  the  road  is 
not  expressly  decided  in  Royal  Trust 
Co.  V.  Washburn,  B.  &  I.  R.  Co.  (1902) 
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113  Fed.  531.  It  is,  however,  the  as- 
sumption of  that  case  that  the  court 
has  jurisdiction,  but  as  to  the  correct- 
ness of  the  judgment  the  court  does 
not  decide,  saying  that  if  the  judg- 
ment ''was  an  error,  the  court  had 
jurisdiction  to  commit  the  error."  The 
judgment  in  this  case  was  modified  on 
other  grounds  in  (1905)  71  C.  G.  A. 
579,  139  Fed.  865,  where  the  court  did 
not  decide  the  question  under  anno- 
tation. 

Some  cases,  while  admitting  that 
there  is  a  public  interest  which  must 
be  considered  in  ordering  the  aban- 
donment of  a  railroad,  do  not  go  to  the 
extent  of  holding  that  the  assent  of  the 
state  must  be  obtained.  Where  there 
is  no  contract  obligation  to  maintain 
a  railway,  it  is  held  that  the  operation 
of  a  railroad  cannot  be  compelled 
when  it  appears  that  it  cannot  be 
operated  except  at  a  loss.  Under  this 
theory  some  courts  in  foreclosure  pro- 
ceedings have  directed  that  the  ques- 
tion whether  the  road  can  be  operated 
except  at  a  loss  be  determined,  and  if 
it  appears  that  it  cannot,  have  ordered 
that  the  road  be  sold,  with  the  right 
to  the  purchaser  to  abandon  its  opera- 
tion. Potter  Matlock  Trust  Co.  v.  War- 
ren County  C1919)  182  Ky.  840,  207  S. 
W.  709.  A  street  railway  was  involved 
in  this  case,  and  the  county  and  city 
in  which  the  railroad  operated  were 
parties  to  the  foreclosure  proceedings. 
In  the  original  action  the  question 
whether  the  road  could  be  operated  at 
a  reasonable  profit  had  not.  been  deter- 
mined; accordingly,  the  court  ordered 
a  further  test  of  this  question.  It 
was  first  directed  that  the  property 
should  be  offered  for  sale  as  a  going 
concern  at  an  upset  price,  with  an  ob- 
ligation upon  the  part  of  the  purchaser 
to  continue  its  operation,  and  if  no 
purchaser  could  be  found  at  this  price 
and  under  these  conditions,  then  the 
court  directed  that  the  railway  should 
be  put  in  the  hands  of  a  receiver,  to 
be  operated  for  a  year  without  incur- 
ring any  expense  in  excess  of  the  in- 
come of  the  property,  and  if,  at  the 
expiration  of  the  year,  it  was  found 
that  the  road  could  not  be  operated  so 
as  to  yield  a  reasonable  profit  to  the 
owners,  an  order  should  be  made  per- 


mitting the  owners  or  trustees  for  the 
bondholders,  as  the  case  might  be,  to 
sell  the  road  in  any  manner  they 
pleased  and  for  any  price  that  suited 
them,  with  the  right  on  the  part  of  the 
purchaser  to  take  up  the  tracks  and 
other  equipment  and  abandon  the  road 
upon  leaving  the  streets  and  highways 
in  as  good  condition  as  the  remainder 
of  the  adjacent  streets  and  roads.  The 
power  of  the  court  to  grant  this  relief 
is  not  expressly  considered  in  this 
case. 

In  Iowa  V.  Old  Colony  Trust  Co. 
(1914)  L.R.A.1915A,  549,  181  C.  C.  A. 
581,  215  Fed.  307,  it  was  held  that  a 
court  which,  through  its  receiver,  had 
taken  possession  of  a  system  of  rail- 
roads in  a  suit  to  foreclose  a  mortgage 
upon  it,  might  order  the  abandonment 
of  a  branch  of  the  road  which  was 
unproductive  and  dilapidated,  and  im- 
periled the  continuance  of  the  system, 
where  no  funds  were  available  for 
putting  it  in  condition  to  operate. 
The  petition  for  abandonment  seems 
to  have  asked  for  the  abandonment 
pending  the  foreclosure  action,  and 
there  was  not  an  order  that  the  prop- 
erty should  be  sold  with  the  right  in 
the  purchaser  to  abandon  the  property. 
The  court,  after  stating  that  a  railroad 
corporation  is,  in  an  important  sense, 
a  public  corporation,  and  dependent 
upon  the  public  for  its  franchises  to 
exist  and  carry  on  business,  and  that, 
in  consideration  of  these  franchises,  it 
assumes  and  must  perform  certain  du- 
ties and  obligations  for  the  benefit  of 
the  public,  among  which,  as  a  general 
rule,  is  the  duty  of  maintaining  its  en- 
tire line  of  road  in  a  reasonably  safe 
and  operative  condition,  states  that 
there  are  some  conditions  which  nec- 
essarily excuse  full  compliance  with 
the  requirements  of  these  rules,  and 
that  the  case  at  bar  afforded  a  striking 
example  of  such  conditions  which 
justify  an  abandonment.  The  court 
then  states  that  the  principle  justify- 
ing an  abandonment  seems  especially 
applicable  to  railroads  organized  un- 
der and  subject  to  the  laws  of  the  state 
of  Iowa,  as  in  that  state  authority  is 
directly  conferred  to  change  or  remove 
a  line  of  road  after  it  has  been  per- 
manently located  and  constructed.    A 
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provision  of  the  Iowa  statute  was  to 
the  effect  that  any  railroad  company 
desirinsT  to  change  or  remove  the  line 
of  its  road  might  file  a  petition  in  the 
district  court  in  any  county  wherein 
the  change  or  removal  was  proposed  to 
be  made,  and  it  was  contended  that 
the  state  court  was  the  only  tribunal 
authorized  to  grant  this   relief.     In 
answer  to  this  contention,  the  court 
states  that  "we  have  already  seen  that 
on  a  state  of  facts  such  as  disclosed 
by   the  pleadings  and  proof  in  this 
case,  any  railroad  company  would  have 
been  justified,  on  general  principles  of 
the  common  law,  in  abandoning  a  part 
of  its  road  in  similar  condition  to  that 
sought  to  be  abandoned  in  this  case, 
and  without  doubt  could  have  received 
judicial  sanction  for  such  abandon- 
ment at  common  law,  irrespective  of 
any  statute.    The  prayer  for  general 
relief  in  this  case  is  quite  sufficient  to 
enable  the  court  to  grant  all  proper 
relief,    whether   the    right   be    based 
on  statute  or  common  law.''    Speaking 
particularly  of  the  jurisdiction  of  the 
Federal  court  to  order  the  abandon- 
ment of  a  portion  of  the  road,  the 
court,    referring  to   the    dilapidated, 
worn-out    condition    of    the    portion 
abandoned,  and  to  the  fact  that  the 
continued  operation  of  this  portion  im- 
periled the  operation  of  the  more  im- 
portant parts  of  the  system,  says :  "In 
these   circumstances  what  could  the 
court,  charged  with  the  duty  of  caring 
for  and  protecting  the  whole  property, 
have  done  except  order  the  abandon- 
ment of  the  steam  line  and  the  sale  of 
its  salvage?     .     .     .     We  think  the 
court  not  only  had  the  power  to  make 
the  order  complained  of  in  the  fore- 
closure suit,  but  that  its  exercise  un- 
der all  the  facts  and  conditions  of  this 
case  was  wise  and  for  the  best  inter- 
ests of  all  concerned." 

The  Indiana  Public  Service  Commis- 
sion refused  to  order  the  continuance 
of  the  operation  of  a  railroad  sold  un- 
der a  judgment  in  foreclosure,  which 
ordered  the  property  to  be  disposed  of 
without  limitation,  restriction,  or  con- 
dition of  any  kind,  where  the  road  was 
not  earning  enough  to  pay  operating 
8  A.L.R.— — 16. 


expenses,  and  would  be  unable  to  do  so 
if  passenger  rates  were  increased  2i 
cents  per  mile  and  freight  rates  in- 
creased 20  per  cent.  Dunbar  v.  Bluff- 
ton,  G.  &  G.  Traction  Co.  (Ind.)  P.U.R. 
1918B,  670.  In  the  opinion  it  is  stated 
that  the  court  which  entered  the  judg- 
ment of  foreclosure  had  jurisdiction 
of  the  subject-matter  and  of  the  par- 
ti*^, and  determined  the  rights  of  the 
parties  in  the  controversy,  and  that 
when  a  court  has  jurisdiction  and  has 
determined  the  rights  of  the  parties, 
an  administrative  commission  or  an- 
other court  has  no  authority  to  take 
jurisdiction  and  render  a  contrary 
decision.  A  similar  decision  appears 
in  Re  Lake  Erie,  B.  G.  &  N.  R.  Co. 
(Ohio)  P.U.R.1916F,  653,  where  it  was 
held  that  a  public  utility  commission 
could  not  require  the  continuation  of 
operation  of  a  railroad  in  possession 
of  a  purchaser  at  a  judicial  foreclos- 
ure sale,  who,  not  having  yet  paid  the 
purchase  price,  is  reselling  the  prop- 
erty piecemeal  and  carrying  the  pro- 
ceeds into  court  under  orders  which 
probably  gave  him  the  right  to  disman- 
tle the  property,  or,  if  not  giving  such 
right,  expressly  retained  jurisdiction 
in  the  court  to  determine  all  undis- 
posed-of  questions. 

In  Boisot  V.  Amarillo  Street  R.  Co. 
(1917)  244  Fed.  838,  where  the  trustee 
under  a  mortgage  and  the  receiver  ap- 
pointed in  a  foreclosure  proceeding 
did  not  ask  that  the  franchise  of  the 
street  railway  be  sold,  believing  the 
same  to  be  of  no  value,  and  taking  it 
for  granted  that  the  purchaser  would 
prefer  to  tear  up  the  tracks,  the  court 
said  that  it  was  by  no  means  certain 
that  such  a  course  would  be  thought 
advisable  by  the  purchaser,  but,  with- 
out determining  any  question  of  the 
right  of  the  city  to  demand  that  the 
purchaser  continue  to  operate  the  cars 
in  compliance  with  the  franchise  obli- 
gation, ordered  the  sale  of  the  property 
and  franchises  to  be  made  without 
prejudice  to  such  right  as  the  city 
might  have  in  the  premises. 

See  Gross  v.  Ft  Loramie  (Ohio) 
post,  242.  W.  A.  B. 
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C.  P.  GRESS  et  al.,  Plffs.  in  Err., 

V. 

VILLAGE  OF  FT.  LORAMIE  et  al. 

Ohio  Supreme  Cimrt'^June  10,  1919. 
(—  Ohio  St.  — ,  125  N.  E.  112.) 

Bank  —  power  to  operate  street  railway. 

1.  A  national  bank  is  without  power  to  obligate  itself  to  operate  a 
street  or  interurban  railroad. 

[See  note  on  this  question  beginning  on  page  248.] 

Equity  —  power  to  permit  discimtfaia- 
ance  of  railway. 


Street  railway  —  purchase  at  judicial 
sale  —  duty  to  operate. 

2.  The  obligation  of  the  original 
grantee  of  a  franchise  to  operate  a 
street  railroad  is  assumed  by  the  pur- 
chaser of  the  road  when  sold  "as  a 
going  concern"  at  judicial  sale. 

[See  25  R.  C.  L.  1129.] 

Est<^ppel  —  operation  of  railway  by 
bank. 

3.  A  national  bank  is  not  estopped 
by  its  purchase  and  temporary  opera- 
tion of  a  street  or  interurban  railroad 
from  pleading  its  want  of  power  to 
operate  such  road. 

Headnotes  by  the  Court. 


4.  A  court  of  equity,  having  taken 
jurisdiction  for  the  purpose  of  enforc- 
ing the  performance  of  a  contract  to 
operate  a  street  or  interurban  rail- 
road, will  retain  jurisdiction  for  the 
purpose  of  authorizing  the  owner  of 
such  road  to  discontinue  its  operation, 
where  no  contractual  obligation  is 
found  to  exist  and  there  is  no  prospect 
that  the  road  can  be  made  to  earn  a 
fair  return  upon  the  investment. 

[See  10  R.  C.  L.  370.] 


Error  to  the  Court  of  Appeals  for  Shelby  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Common  Pleas  in  favor  of  plaintiff 
in  a  suit  brought  to  enjoin  discontinuance  of  the  operation  of  interurban 
railroads.    Reversed  on  condition. 


Statement  by  Robinson,  J.: 

In  1910-11  an  interurban  rail- 
road was  built  by  the  Minster  & 
Loramie  Railway  Company,  be- 
tween the  villages  of  Minster  and 
Ft.  Loramie,  a  distance  of  3  miles. 
At  the  same  time  a  street  railway 
was  built  over  certain  streets  in  the 
village  of  Ft.  Loramie  by  the  same 
company,  under  a  twenty-iive-year 
franchise  granted  by  the  village. 
No  power  plant  was  ever  construct- 
ed and  no  rolling  stock  ever  ac- 
quired by  said  company,  but  said 
railways  were  operated  under  a  con- 
tract with  the  Western  Ohio  Rail- 
way Company,  which  furnished 
both. 

The  cost  of  construction  was  pro- 
vided by  the  issuance  of  bonds  in 
the  sum  of  $42,700. 

In  1914  the  Minster  &  Loramie 
Railway  Company  was  judicially  de- 


clared insolvent  and  placed  in  the 
hands  of  a  receiver,  owing  all  its 
original  bonded  indebtedness,  with 
interest,  and  some  thousands  of 
dollars  additional. 

For  the  purpose  of  continuing  the 
road  in  operation,  the  holders  of  the 
bonded  indebtedness  canceled  the 
bonds.  A  new  bond  issue  in  the  sum 
of  $20,000  was  made,  the  bonds  be- 
ing purchased  by  the  First  National 
Bank  of  New  Bremen  at  $17,000, 
which  paid  the  indebtedness  of  the 
company  and  lifted  the  receiver- 
ship. 

The  company  then  operated  until 
1916,  when  it  was  again  placed  in 
the  hands  of  a  receiver,  owing  at  the 
time  to  the  First  National  Bank  of 
New  Bremen  the  face  of  the  bonds, 
eighteen  months'  interest,  and  $1,- 
630  in  addition  thereto. 

By  order  of  the  court  the  receiver 
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Bold  all  the  property  of  the  Minster 
ft  Loramie  Railway  Company  to  C. 
P.  Gress,  acting  for  the  First  Na- 
tional Bank  of  New  Bremen,  for  the 
Bum  of  $23,000.  The  bank  con- 
tinued to  operate  the  roads  for  the 
period  of  forty  days,  pending  ne- 
gotiations looking  to  their  sale. 
Failing  to  secure  a  purchaser,  it 
was  about  to  discontinue  the  oper- 
ation of  the  roads,  when  the  village 
of  Ft.  Loramie  brought  suit  against 
the  plaintiffs  in  error  and  others  to 
enjoin  such  discontinuance.  Injunc- 
tion was  allowed,  affirmed  by  the 
court  of  appeals,  and  the  cause  is 
here  upon  order  of  this  court  to  cer- 
tify the  record. 

Messrs.  H.  T.  Mathers,  J.  H.  Goeke, 
and  Squire,  Sanders,  &  Dempsey  for 

plaintiffs  in  error. 

Messrs.  P.  R.  Taylor  and  Marshall 
A  F^raser,  for  defendants  in  error: 

The  franchise  of  the  Minister  & 
Loramie  Railroad  from  the  village  of 
Ft  Loramie  was  a  contract. 

Interurban  R.  &  Terminal  Go.  v. 
Public  Utilities  Commission,  98  Ohio 
St  287,  3  A.L.R.  696,  P.U.R.1919B, 
212,  120  N.  E.  831 ;  Cincinnati  v.  Pub- 
lic Utilities  Commission,  98  Ohio  St. 
320,  3  A.L.R.  705,  P.U.R.1919C,  119, 
121  N.  E.  688;  Interurban  R.  &  Ter- 
minal Co.  V.  Cincinnati,  93  Ohio  St. 
108,  112  N.  E.  186 ;  East  Ohio  Gas  Co. 
V.  Akron,  81  Ohio  St.  33,  26  L.R.A. 
(NJS.)  92,  90  N.  E.  40,  18  Ann.  Cas. 
332. 

A  municipality  may  enforce  the 
provisions  of  such  a  franchise  con- 
tract. 

Cincinnati  &  S.  R.  Co.  v.  Carthage, 
36  Ohio  St.  631 ;  Milf  ord  v.  Cincinnati, 
M.  &  L.  Traction  Co.  4  Ohio  C.  C.  N.  S. 
191;  State  ex  rel.  Sheets  v.  Toledo  R. 
A  Light  R.  Co.  3  Ohio  C.  C.  N.  S.  285; 
Columbus  V.  Telephone  Co.  Ohio  L. 
Kep.  March  8,  1918. 

This  franchise  contract  must  neces- 
sarily have  passed  to  the  purchaser  of 
the  road. 

First  Nat.  Bank  v.  Burns,  88  Ohio 
St.  434,  49  L.R.A.(N.S.)  764,  103  N.  E. 
93;  Thompson  v.  Schenectady  R.  Co. 
124  Fed-  274;  Detroit  Citizens*  Street 
R.  Co.  V.  Detroit,  26^L.R.A.  667,  12 
C.  C.  A.  365,  22  U.  S.  App.  570 ;  64  Fed. 
€28;  Knoxville  v.  Africa,  23  C.  C.  A. 
252.  47  U.  S.  App.  74,  246,  77  Fed.  501 ; 
Milhau  V.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  314;  North  Beach  &  M.  R.  Co's 


Its  N.  E.  lit.) 

Appeal,  32  Cal.  499 ;  Bronson  v.  Coffin, 
108  Mass.  175,  11  Am.  Rep.  336;  Joy 
V.  St.  Louis,  138  U.  S.  1,  34  L.  ed.  843, 
11  Sup.  Ct.  Rep.  243 ;  United  States  v. 
Commonwealth  Title  Ina.  &  T.  Co.  193 
U.  S.  651,  48  L.  ed.  830,  24  Sup.  Ct.  Rep. 
546. 

Equity  will  not  relieve  against  the 
obligations  of  a  contract  merely  be- 
cause such  obligations  prove  unprofit- 
able to  one  sijie  or  the  other. 

State  ex  rel.  Taylor  v.  Columbus  R. 
Co.  1  Ohio  C.  C.  N.  S.  145;  Worcester 
v.  Worcester  Consol.  Street  R.  Co.  196 
U.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct.  Rep. 
327;  Elliott,  Mun.  Corp.  §  271;  Dill. 
Mun.  Corp.  5th  ed.  §  1228. 

A  railroad  having  once  been  located 
cannot  be  changed  without  the  consent 
of  the  state. 

Little  Miami  R.  Co.  v.  Naylor,  2 
Ohio  St.  235,  59  Am.  Dec.  667;  South- 
ern R.  Co.  V.  Hatchett,  174  Ky.  463, 
L.R.A.1917D,  1105,  192  S.  W.  694. 

Where  one  has  voluntarily  assumed 
the  benefits  of  a  contract,  he  has  also 
assumed  its  burdens,  and  cannot  after- 
wards be  heard  to  complain  that  any 
losses  he  may  sustain  by  reason  there- 
of deprive  him  of  any  constitutional 
rights. 

Columbus  R.  P.  &  L.  Co.  v.  Columbus 
(Dec.  9, 1918;  Ohio  Law  Rep.)  ;  Wall  v. 
Parrott  Silver  &  Copper  Co.  244  U.  S. 
407,  61  L.  ed.  1229,  37  Sup.  Ct.  Rep. 
609. 

The  bank,  having  lawfully  pur- 
chased this  railroad  as  a  going  con- 
cern, can  thereafter  operate  it  until 
such  time  as  it  can  find  a  buyer  for 
it,  in  that  same  condition,  without  ex- 
ceeding its  corporate  powers. 

Cooper  V.  Hill,  36  C.  C.  A.  402,  94 
Fed.  682;  First  Nat.  Bank  v.  Conway, 
87  Wash.  506,  151  Pac.  1129;  Central 
Ohio  Natural  Gas  &  Fuel  Co.  v.  Cap- 
ital City  Dairy  Co.  60  Ohio  St.  96,  64 
L.R.A.  395,  53  N.  E.  711;  Thomp.  Corp. 
2d  ed.  §  2772;  Wyman,  Pub.  Serv.  Corp. 
§  340 ;  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L.R.A.(N.S.)  651,  111  Am.  St. 
Rep.  637,  62  Atl.  971 ;  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  42 
L.  ed.  198,  17  Sup.  Ct.  Rep.  831 ;  Tour- 
telot  V.  Whited,  9  N,  D.  467,  84  N.  W. 
8;  First  Nat.  Bank  v.  National  Exch. 
Bank,  92  U.  S.  122,  23  L.  ed.  679; 
Magoffin  V.  Boyle  Nat.  Bank,  24  Ky.  L. 
Rep.  585,  69  S.  W.  702. 

The  bank  itself  is  not  entitled  to 
raise  the  plea  of  ultra  vires. 

Baker  v.  Schofield,  136  C.  C.  A.  320, 
221  Fed.  322 ;  Kerf oot  v.  Farmers'  &  M. 
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Bank,  218  U.  S.  281,  54  L.  ed.  1042, 
31  Sup.  Ct.  Rep.  14;  Schuyler  Nat 
Bank  v.  Gadsden,  191  U.  S.  451,  48  L. 
ed.  258,  24  Sup.  Ct.  Rep.  129;  Logan 
County  Nat.  Bank  v.  Townsend,  139 
U.  S,  67,  85  L.  ed.  107,  11  Sup.  Ct.  Rep. 
496;  New  York  Cement  Co.  v.  Consol- 
idated Rosendale  Cement  Co.  178  N. 
Y.  167,  70  N.  E.  451 ;  Kingman  County 
V.  Cornell  University,  6  C.  C.  A.  296, 
12  U.  S.  App.  551,  57  Eed.  149 ;  Sioux 
City  Terminal  R.  &  Warehouse  Co*  v. 
Trust  Co.  27  C.  C.  A.  78,  49  U.  S.  App. 
523,  82  Fed.  124;  Central  Trust  Co.  v. 
Columbus,  H.  Valley  &  T.  R.  Co.  87  Fed. 
815;  Goodland  v.  Bank  of  Darlington, 
74  Mo.  App.  365;  Beach  v.  Wakefield, 
107  Iowa,  567,  76  N,  W.  688,  78  N.  W. 
197;  Cook,  Corp.  6th  ed.  §  681;  Ohio  & 
M.  R.  Co.  V.  McCarthy,  96  U.  S.  258,  267, 
24  L.  ed.  693,  695 ;  Daniels  v.  Tearney, 
102  U.  S.  415,  26  L.  ed.  187;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20 
Am.  Rep.  504;  Bank  of  Chillicothe  v. 
Chillicothe,  7  Ohio,  pt.  2,  p.  31,  30  Am. 
Dec.  185;  Hays  v.  Gallon  Gaslight  & 
Coal  Co.  29  Ohio  St.  330;  Larwell  v. 
Hanover  Sav.  Fund  Soc.  40  Ohio  St. 
274;  Coleridge  Creamery  Co.  v.  Jen- 
kins, 66  Neb.  129,  92  N.  W.  123 ;  Banks 
V.  Poitiaux,  3  Rand.  136,  15  Am.  Dec. 
706. 

Mr.  John  Oldham  also  for  defend- 
ants in  error. 

Robinson,  J.,  delivered  the  opinion 
of  the  court: 

While  some  eighteen  assignments 
of  error  are  made  in  the  petition  of 
the  plaintiffs  in  error,  the  determi- 
nation of  the  following  legal  propo- 
sitions will  decide  this  case : 

(1)  Did  the  ordinance  of  the  vil- 
lage of  Ft.  Loramie,  granting  a 
franchise  to  the  Minster  &  Loramie 
Railway  Company  to  construct  and 
operate  a  street  railway  in  said  vil- 
lage, and  its  acceptance  by  the 
company,  constitute  a  contract  obli- 
gating the  company  to  operate  the 
road  for  the  life  of  the  franchise  ? 

(2)  If  so,  did  the  First  National 
Bank  of  New  Bremen,  by  the  pur- 
chase of  said  road  at  judicial  sale, 
assume  the  obligation  to  so  operate 
the  road? 

(3)  Had  the  bank  power  to  as- 
sume the  obligation  ? 

(4)  Can  the  bank  plead  its  own 
assumption  of  a  power  beyond  that 
granted  to  it  by  its  charter,  for  the 


purpose  of  avoiding  performance  of 

its  contract? 

(5)  Has  a  chancery  court  jurisr 
diction  to  relieve  a  public  utility 
from  its  obligation  other  than  con- 
tractual to  operate  such  utility? 

The  Minster  &  Loramie  Railway 
Company  having  first  obtained  a 
franchise  from  the  village  of  Ft. 
Loramie,  which  franchise  was  for  a 
period  of  twenty-five  years,  and, 
among  others,  contained  a  provision 
that  "the  ovener,  or  owners,  of  said 
electric  street  railway,  shall  main- 
tain thereon  improved  passenger 
cars  with  all  modern  conveniences 
for  the  comfort  of  passengers,  and 
such  cars  shall  be  run  at  least  as 
often  as  the  Western  Ohio  Railway 
Company,  or  its  successors,  lessees, 
or  assigns,  shall  run  its  regular 
passenger  cars  into  the  village  of 
Minster,  Auglaize  county,  Ohio,  and 
said  cars  shall  be  run  at  such  times 
as  to  make  direct  and  immediate 
connections  with  all  regular  pas- 
senger cars  leaving  said  village  of 
Minster  over  what  is  now  known  as 
the  Western  Ohio  Railway,'*  con- 
structed in  1910  a  street  railway  in 
the  village  of  Ft.  Loramie  and  an 
interurban  railway  from  the  village 
of  Ft.  Loramie  to  Minster,  at  a  cost 
of  $42,700,  for  all  of  which  it  issued 
bonds.  From  the  date  of  com- 
pletion to  1914  it  operated  the  street 
and  interurban  railways,  under  a 
contract  with  the  Western  Ohio 
Railway  Company,  as  one  road, 
when  it  became  so  financially  in- 
volved that  it  was  judicially  de- 
clared insolvent  and  placed  in  the 
hands  of  a  receiver. 

For  the  purpose  of  giving  it  an- 
other trial  and  saving  the  service  to 
the  public,  the  bondholders  consent- 
ed to  a  cancelation  of  the  bonds.  A 
new  bond  issue  was  made  in  the  sum 
of  $20,000,  and  sold  to  the  First 
National  Bank  of  New  Bremen  for 
$17,000,  out  of  which  a  general  in- 
debtedness of  some  $6,000  was  paid, 
the  receivership  lifted,  and  the  road 
continued  in  operation  until  1916, 
when  it,  having  defaulted  in  three 
instalments  of  interest,  having  ac- 
cumulated an  additional   indebted- 
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ness  of  some  $1,600,  and  havinsr 
made  no  improvements  or  repairs 
since  its  original  construction,  was 
acrain  declared  insolvent  and  a  re- 
ceiver appointed  at  the  instance  and 
suit  of  the  First  National  Bank  of 
Hew  Bremen. 

Such  proceedings  were  had  in 
such  suit  th|it  the  receiver  was  or- 
dered to  selkthe  railroad  and  all  the 
property  thereof,  including  the 
franchise,  as  a  going  concern.  At 
the  sale  thereof,  C.  P.  Gress,  acting 
for  and  as  agent  of  the  First  Na- 
tional Bank  of  New  Bremen,  bid 
the  sum  of  $23,000,  and  the  sale  was 
made  to  him  for  the  bank  for  that 
sum. 

Thereafter,  the  bank  undertook  to 
sell  the  road  as  a  going  concern,  and 
pending  negotiations  continued  for 
a  period  of  forty  days  to  operate  the 
road,  when,  failing  to  make  a  sale  as 
a  going  concern,  it  was  about  to  dis- 
continue operation  and  dismantle 
the  road. 

That  the  bank  understood  and  be- 
lieved that  it  had  bought  all  the 
rights  of  the  Minster  &  Loramie 
Railway  Company  under  the  fran- 
chise is  apparent  from  its  own  acts 
in  operating  the  road  thereunder, 
and  in  attempting  to  sell  it,  includ- 
ing the  franchise,  as  a  going  con- 
cern; and  the  court  is  disposed  to 
adopt  the  bank's  own  interpretation 
of  the  scope  of  the  purchase—- 
especially  in  view  of  the  fact  that 
the  sale  was  made  at  the  instance  of 
the  bank  and  no  issue  made  in  that 
case  as  to  the  necessity  for  discon- 
tinuance of  operation  and  disman- 
tling of  the  road — and  to  hold  that 
if  the  purchaser  had  the  power  to 
assume  the  obligations  of  the  fran- 
chise contract  that  it  so  did,  and  that 
the  ordinance  granting  the  fran- 
chise, and  its  ac- 
V^i^V^rt^""^  ceptance  by  the 
talr  To  opiate.  Minster  &  Loramie 

Railway  Company 
amounted  to  a  contract  to  operate 
for  twenty-five  years. 

The  power  of  a  national  bank  to 
contract  to  operate  a  railroad, 
street,  or  otherwise,  if  it  exists, 
must  be  found  in  subdivision  7  of 


IBS  N.  B.  119.) 

§  5136,  U.  S.  Rev.  Stat.  (13  Stat,  at 
L.  101,  Comp.  Stat.  §  9661,  6  Fed. 
Stat.  Anno.  2d  ed.  p.  654),  which 
reads :  "To  exercise  by  its  board  of 
directors,  or  duly  authorized  of- 
ficers or  agents,  subject  to  law,  all 
such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business 
of  banking;  by  discounting  and  ne- 
gotiating promissory  notes,  drafts, 
bills  of  exchange,  and  other  evi- 
dences of  debt;  by  receiving  de- 
posits; by  buying  and  selling  ex- 
change, coin,  and  bullion;  by  loan- 
ing money  on  personal  security ;  and 
by  obtaining,  issuing,  and  circulat- 
ing notes  according  to  the  provi- 
sions of  this  title." 

The  limitation  of  the  power  of  a 
national  bank  to  that  expressly 
granted  by  the  statute  has  been  so 
definitely  held  by  the  Federal  courts 
that  it  would  seem  that  there  is 
nothing  that  could  be  added  by  this 
court. 

In  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  S.  67,  35  L.  ed. 
107,  11  Sup.  Ct.  Rep.  496,  it  was 
held :  ''The  National  Banking  Act 
is  an  enabling  act  for  associations 
organized  under  it,  and  one  cannot 
rightfully  exercise  any  powers  ex- 
cept those  expressly  granted,  or 
such  incidental  powers  as  are  neces- 
sary to  carry  on  the  business  for 
which  it  was  established'' — ^followed 
in  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  362,  366,  42  L.  ed.  198, 
200, 17  Sup.  Ct.  Rep.  831. 

It  would  not  be  contended  that 
the  bank  could  have  accepted  the 
franchise  in  the  first  instance  from 
the  village,  nor  have  obligated  itself 
to  operate  a  street  railroad  or  any 
other  kind  of  a  railroad.  Upon  the 
suit  of  any  stockholder,  a  court 
would  have  promptly  enjoined,  and 
upon  the  initiative  of  the  United 
States  government  its  charter  would 
have  been  revoked.  .,    , 

Nor   Will    it    be   per-    opernte  street 

mitted    by   indirec-  '^•"-•'^• 

tion  to  do  that  which  it  cannot  do 

directly. 

In  First  Nat.  Bank  v.  Converse, 
200  U.  S.  426,  50  L.  ed.  537,  26  Sup. 
Ct.    Rep.    306,  it  was    held:     "A 
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national  bank  has  no  power  to  en- 
gage in  or  promote  a  purely  specu- 
lative business  or  to  take  stock  in  a 
corporation  organized  for  that  pur- 
pose, nor  can  the  power  to  take  such 
stock  as  a  means  of  protecting  itself 
from  loss  on  pre-existing  indebted- 
ness be  inferred  from  the  right  to 
acc€li)t  it  as  security  for  a  present 
loan" — ^followed  in  Merchants'  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  295, 
301,  50  L.  ed.  1036, 1040,  26  Sup.  Ct. 
Rep.  613. 

In  Cooper  v.  Hill,  36  C.  C.  A.  402, 
94  Fed.  582,  it  was  held : 

''A  national  bank  which  has  law- 
fully acquired  the  title  to  property 
in  payment  of  a  debt  has  implied 
authority  to  make  reasonable  re- 
pairs thereon  for  the  purpose  of 
putting  it  in  salable  condition,  and 
its  directors  cannot  be  held  person- 
ally liable  for  money  so  expended  in 
good  faith. 

"A  national  bank,  however,  has 
no  power  to  prosecute  a  mining 
business  on  property  which  it  has 
acquired — much  less,  to  expend  its 
funds  in  prospecting  for  mineral  on 
such  property;  and  directors  who 
authorize  such  expenditure  are  per- 
sonally liable  therefor  to  the  bank 
or  its  receiver." 

In  Cockrill  v.  Abeles,  30  C.  C.  A. 
223,  86  Fed.  505,  58  U.  S.  App.  648, 
it  was  held  in  the  syllabus :  "Where 
a  national  bank  acquired  certain 
mill  property  in  satisfaction  of  a 
debt,  and  the  directors  organized  a 
corporation  among  themselves  for 
the  purpose  of  operating  the  mills 
as  the  bank's  agent,  using  its  funds, 
and  operated  them  for  the  bank  at  a 
loss  of  $23,000,  the  directors  of  the 
bank  participating  are  liable  to  the 
creditors  for  the  loss." 

In  the  opinion,  at  page  230  of  30 
C.  C.  A.,  it  is  stated  that  'the  most 
liberal  view  which  may  be  fairly 
taken  of  the  implied  powers  of  na- 
tional banks  would  not  sustain  their 
right  to  engage  directly  in  a  manu- 
facturing or  business  enterprise 
under  any  circumstances;  but, 
even  if  the  power  in  question  should 
be  conceded  to  exist  under  certain 
conditions,  the  present  case  was  not 


one  which  warranted  its  exercise. 
The  directors  of  the  bank  had  no 
right  to  employ  its  funds  in  an  at- 
tempt to  operate  the  cotton  mills  for 
the  bank's  account,  in  the  manner 
alleged  in  the  bill,  and  such  action 
on  their  part  was  unauthorized  and 
wrongful." 

Is  the  defense  of  ultra  vires  avail- 
able to  plaintiff  in  err<»r  the  First 
National  Bank  of  New.  Bremen  ? 

This  proposition,  too,  has  been  the 
subject  of  repeated  decisions  of  the 
Federal  and  other  courts. 

In  First  Nat.  Bank  v.  American 
Nat.  Bank,  173  Mo.  153,  72  S.  W. 
1059,  it  was  held :    "When  a  nation- 
al bank  enters  into  a  contract  which 
is  beyond  its  pow- 
ers, it  cannot  be  es-  oiViSifuiu  of  • 
topped  from  plead-  Kl!r*^  *'' 
ing  ultra   vires  by 
the  performance  of  the  contract  by 
the  other  party." 

In  Merchants'  Nat.  Bank  v. 
Wehrmann,  202  U.  S.  295,  50  L.  ed. 
1036,  26  Sup.  Ct.  Rep.  613,  it  was 
held  : 

"While  a  national  bank  may  take 
by  way  of  security  property  in 
which  it  is  not  authorized  to  invest, 
and  may  become  the  owner  thereof 
by  foreclosure  in  ^satisfaction  of  the 
debt,  but,  without  deciding  whether 
it  could  take  shares  in  a  partnership 
formed  for  purely  speculative  pur- 
poses as  security,  it  cannot,  even  in 
satisfaction  of  a  debt  so  secured,  be- 
come the  absolute  owner  of  such 
shares.  It  would  be  ultra  vires,  and 
as  it  cannot  take  the  shares  it  is  not, 
and  cannot  be  held,  liable  for  any 
of  the  debts  of  the  firm. 

"A  national  bank  which  has  taken 
such  shares  in  satisfaction  of  a  debt 
is  not  estopped  either  from  denying* 
that  it  was  a  partner  or  that  it  is 
liable  for  the  debts  of  the  firm." 

In  First  Nat.  Bank  v.  Converse, 
200  U.  S.  425,  50  L.  ed.  537,  26  Sup. 
St.  Rep.  306,  it  was  held :  "Not- 
withstanding  its  subscription,  a 
national  bank,  taking  stock  in  a  cor- 
poration organized  for  purely  specu- 
lative purposes,  may  plead  its  want 
of  authority  so  to  do  as  a  defense  to 
the  claim  of  a  receiver  of  such  cor- 
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poration  for  the  double  liability  im- 
posed  by  a  state  statute  on  the  stock- 
holders thereof." 

In  California  Nat«  Bank  v.  Ken- 
nedy, 167  U.  S.  362,  363,  42  L.  ed. 
198,  199,  17  Sup.  a.  Rep.  831,  it 
was  held:  "The  want  of  such  au- 
thority may  be  set  up  by  a  bank  to 
defeat  an  attempt  to  enforce 
against  it  the  liability  of  a  stock- 
holder/' 

In  First  Nat.  Bank  v.  Hawkins, 
174  U.  S.  364,  43  L.  ed.  1007,  19 
Sup.  Ct  Rep.  739,  it  was  held :  "In 
the  case  of  such  an  actual  purchase 
by  a  national  bank,  it  is  not  estopped 
to  deny  its  liability^  as  an  apparent 
stockholder,  for  an  assessment  of 
such  stock  ordered  by  the  Comptrol- 
ler of  the  Currency." 

The  principle  that  a  national  bank 
has  not  the  power  to  engage  in  busi- 
ness, other  than  banking  business, 
to  an  extent  beyond  that  necessary ' 
to  save  itself  from  loss,  and  the 
principle  that  it  may  plead  such  lack 
of  power  in  its  own  defense,  seems 
to  be  stare  decisis  in  the  Federal 
courts,  and  it  would  be  a  vain  thing 
for  a  state  court  to  attempt  to  over- 
rule them.  We  are  not  holding, 
however,  that  the  court  would  not 
be  authorized  to  refuse  to  confirm  a 
sale  that  had  been  made  to  an 
organization  which  could  not,  be- 
cause of  such  lack  of  power,  assume 
the  obligations  incident  to  the  pur- 
chase, nor  that  a  reviewing  court 
would  not  be  justified  in  setting 
such  sale  aside.  This  proceeding  be- 
ing wholly  independent  of  the  pro- 
ceeding in  which  the  sale  was  made, 
and  with  different  parties  plaintiff 
and  defendant,  that  question  is  not 
here  for  determination. 

Had  the  court,  at  the  time  this 
action  was  instituted,  jurisdiction 
to  authorize  the  discontinuance  of 
service  by  the  then  owners  of  the 
road? 

Having  held  that  the  bank  was 
without  power  to  enter  into  a  con- 
tract to  operate  a  railroad  as  a  pub- 
lic utility,  and  that  the  defense  of 
ultra  vires  is  available  to  it,  we  have 
the  situation  of  a  national  bank 
owning,  as  a  going  concern,  a  street 


and  interurban  railroad  which  had 
been  devoted  to  the  public  service, 
to  which  the  public  by  reason 
of  such  devotion  and  operation 
had  adjusted  its  business  and  social 
relations,  thereby  acquiring  a  right 
to  have  the  service  continued  if  such 
service  could  reasonably  be  con- 
tinued without  such  loss  as  would 
amount  to  confiscation,  but  the  own- 
er of  the  road  being  without  the 
power  to  obligate  itself  to  operate 
it,  and  therefore  without  any  con- 
tractual obligation  to  operate  it, 
and,  in  addition,  the  power  of  a 
court  of  equity  invoked  to  compel 
the  owner  to  continue  to  render 
such  service.  Surely  the  bank  had 
the  right  in  such  case  to  appeal  to 
the  same  court  to  relieve  it  from 
such  implied  obligation  and  to  ju- 
dicially determine  its  rights  as  to 
the  future  use  and  disposition  of  the 
property. 

The  court  having  taken  jurisdic- 
tion for  the  purpose  of  compelling 
the  performance  of 
an    obligation    will  fo*;"^;:^'"*' 
retain    jurisdiction  *}*?;sUli""''* 
for  the  purpose  of 
hearing  the  defense  thereto,  even 
though  to  establish  such  defense  it 
will  be  necessary  to  grant  affirma- 
tive relief  and  especially  where  for 
such  affirmative  relief  there  is  no 
adequate  remedy  at  law. 

That  the  road  at  all  times  has 
been  unable  to  earn  a  fair  return 
on  the  capita]  invested  must  be  con- 
ceded by  everyone.  That  it  has 
not  been  self-supporting  seems  ap- 
parent from  its  history  as  disclosed 
by  the  record.  We  are  therefore  of 
opinion  that,  independent  of  the 
lack  of  power  in  the  First  National 
Bank  of  New  Bremen  to  operate  the 
road,  its  financial  history  is  such 
that  the  court  ought  to  authorize 
the  discontinuance  of  its  operation 
and  the  dismantling  of  the  road. 

We,  however,  are  not  disposed  to 
deprive  the  village  of  Ft.  Loramie 
and  the  public  of  that  vicinity  of 
the  opportunity  to  preserve  the  pub- 
lic service  character  of  the  road,  nor 
to  allow  the  bank  to  take  advantage 
of  its  own  lack  of  power  to  fulfil  its 
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void  contract,  and  make  a  profit 
from  the  transaction  to  the  detri-^ 
ment  of  the  village  and  of  the  pub- 
lic, without  first  giving  all  parties 
in  interest  an  opportunity  to  pur- 
chase the  road  and  assume  an  obli- 
gation to  continue  its  public  service 
operation  under  the  franchise,  or 
such  new  franchise  as  the  village 
may  have  the  power  and  be  willing 
to  grant. 

The  judgment  of  the  Court  of  Ap- 
peals and  of  the  Court  of  Common 
Pleas  will  therefore  be  reversed, 
and  the  plaintiff  in  error  the  First 
National  Bank  of  New  Bremen  be 
authorized  to  discontinue  the  oper- 
ation of  said  road  at  once.    And,  in 


the  event  that  no  tender  be  made 
said  bank  of  the  amount  paid  by  it 
for  said  road,  with  interest,  plus  the 
deficits  which  the  bank  has  obligat- 
ed itself  to  pay,  if  any,  within  thirty 
days,  by  an  organization  authorized 
and  willing  to  obligate  itself  to  op- 
erate said  road  under  said  fran- 
chise, or  such  franchise  as  the  viU 
lage  is  willing  and  empHOwered  to 
grant,  that  the  First  National  Bank 
of  New  Bremen  be  authorized  to 
dismantle  and  sell  all  Idle  assets  of 
said  road. 

Jones,    Matthias,    Johnson,    and 
Donahue,  JJ.,  concur. 

Wanamaker  J.,  not  participating. 


ANNOTATION. 

Power  and  duty  of  bank  which  has  acquired  a  pidblic  service  plant  to  ccmtmue 

ib  operation. 


The  power  of  a  bank  to  engage  in 
an  ordinary  business  other  than  bank- 
ing has  been  the  subject  of  many 
decisions.  An  extensive  search,  how- 
ever, has  disclosed  no  case  other  than 
the  reported  case  (Gress  v.  Ft.  Lor- 
AMIE,  ante,  242)  dealing  with  a  public 
utility.  It  seems,  however,  that  such 
a  business  stands  on  the  same  foot- 
ing as  any  other  with  the  exception 
that,  in  the  case  of  railroads,  at  least, 
there  is  held  to  be  a  duty  on  the  part 
of  the  owner  which  passes  to  and  rests 
upon  the  purchaser  at  a  judicial  sale 
of  the  utility  as  a  going  concern  to 
continue  the  business.  The  court  in 
the  reported  case  refuses  to  enforce 
such  duty  as  against  a  national  bank 
by  enjoining  the  discontinuance,  but, 
because  of  the  lack  of  power  of  the 
bank  to  operate  the  railroad,  holds  the 
bank  entitled  to  discontinue  the  road, 
dismantle  it,  and  sell  the  assets,  where 
it  could  not  be  sold  by  the  bank  as  a 
going  concern. 

In  Continental  Trust  Co.  v.  Brown 
(1915)  —  Tex.  Civ.  App.  — ,  179  S.  W. 
939,  where  a  bank,  under  its  right  to 
act  in  a  trust  capacity,  was  acting  as 
executor,  the  court  states  that  ordi- 
narily a  bank  could  not  own  a  railroad, 
but  the  handling  of  the  stock  of  the 
railroad  company  as  executor  is  quite 
a  different  matter. 


As  may  be  seen  by  a  reference  to 
some  of  the  cases  dealing  with  other 
kinds  of  business,  cited  in  the  reported 
case  (Gress  v.  Ft.  LcntAMiE),  the 
courts,  while  recognizing  that  banks 
have  no  power  to  engage  in  the  or- 
dinary business,  have  been  liberal  in 
allowing  banks  to  rehabilitate  prop- 
erty which  has  been  acquired  in  pay- 
ment of  a  debt.  See  Cooper  v.  Hill 
(1899)  36  C.  C.  A.  402,  94  Fed.  582, 
discussed  in  the  reported  case. 

In  Emigh  v.  Earling  (1908)  134  Wis. 
566,  27  L.R.A.(N.S.)  248,  115  N.  W. 
128,  it  is  held  that  a  bank  which,  to 
recover  the  debt  owing  it  by  a  cream- 
ery company,  takes  an  assignment  of 
its  property  and  undertakes  to  carry 
out  its  contract  to  receive  the  milk  of 
patrons,  convert  it  into  butter,  deduct 
a  certain  portion  of  the  proceeds  for 
its  services,  and  turn  the  remainder 
over  to  the  patrons,  holds  such  re- 
mainder as  the  property  of  the  patrons, 
and  cannot  refuse  to  turn  over  the 
money,  although  it  has  no  power  to 
conduct  such  business. 

As  indicated  in  the  title,  this  note  is 
confined  to  the  power  and  duty  of  the 
bank  to  operate  a  public  service  plant, 
and  does  not  deal  with  this  power  as 
it  relates  to  business  generally;  hence 
it  is  not  exhaustive  of  cases  of  the 
class  illustrated  by  Cooper  v.  Hill  and 
Emigh  V.  Earling.  W.  A.  E. 
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J.  C,  ALLEN  et  al. 

V. 

RAILROAD  COMMISSION  OF  THE  STATE  OF  CALIFORNIA  et  al. 


California  Supreme  Court   (In  Banc)  '^Octoher  1,  191S. 

(179  Gal.  68,  175  Pac.  466.) 

Pnblic  otilitics  —  sale  of  water  for  irrigation. 

1.  That  the  owners  of  land  sold  under  a  water  system,  to  whom  water 
is  sold  for  use  for  irrigation  purposes  upon  their  own  lands  and  as  an 
appurtenance  thereto,  are  numerous,  does  not  convert  the  several  private 
uses  into  a  public  use  within  the  control  of  the  Public  Service  Conmiission. 

[See  note  an  this  question  beginning  on  page  268.] 


—separation  of  service  and  consump- 
tion. 

2.  A  distributing  system  used  by  a 
water  company  for  the  purpose  of  sup- 
plying water  for  the  irrigation  of 
lands  sold  under  the  system  cannot  be 
considered  as  a  thing  separate  from 
the  right  to  receive  water,  and  de- 
clared to  be  a  separate  and  public 
service,  liie  rate  for  which  can  be  fixed 
by  the  Public  Service  Commission,  and 
made  to  exceed  the  rate  specified  in 
the  water  certificates  under  which  the 
water  is  distributed. 

Constitational  law  —  impairing  obli- 
gation of  contract  —  changing  wa- 
ter rate. 

3.  Landowners  having  a  right  to  re- 
ceive for  irrigation  purposes  water 
from  a  distribution  system  under 
which  their  lands  weire  purchased 
have,  by  reason  of  the  easements  and 
servitudes  thereby  created,  property 
interests  in  the  system,  and  the  con- 
tract fixing  the  rate  for  the  use  of 
such  system  cannot,  under  the  con- 
tract clause  of  the  Federal  Constitu- 
tion, be  changed  by  the  Public  Service 
Commission  so  as  to  raise  the  rate. 

—  taking  property  without  compensa- 
tion. 

4  So  far  as  the  increasing  of  rates 
of  a  corporation  supplying  water  for 
irrigation  purposes  to  those  having  an 
easement  in  the  system  because  of  the 
purchase  of  their  lands  thereunder, 
for  the  supplying  of  their  quantum  of 
water,  inures  to  the  benefit  of  the  pub- 
lic use  of  other  water  through  the 
same  system,  it  is  an  unconstitutional 
taking  of  the  private  property  of  the 
owners  of  such  easement  for  public 
use  without  compensation. 


Appeal  —  review  of  findings  of  Com- 
mission* 

5.  The  finding  of  a  Public  Service 
Commission  that  a  corporation  whose 
rates  it  attempts  to  regulate  is  a  pub- 
lic utility  goes  to  the  jurisdiction  of 
the  Commission,  and  is  therefore  sub- 
ject to  review  by  the  courts  notwith- 
standing the  statute  provides  that  the 
finding  of  the  Commission  on  questions 
of  fact  shall  be  final,  where  the  statute 
also  preserves  to  the  corporation  a 
hearing  of  the  question  whether  the 
decision  violates  any  provision  of  the 
Constitution. 

Public  utility  —  water  Supply  com- 
pany. 

6.  A  water  company,  when  it  under- 
takes to  supply  a  town  site  and  the 
succeeding  city  with  water  for  mu- 
nicipal and  domestic  purposes,  and 
proceeds  to  fulfil  its  undertaking,  be- 
comes a  public  service  corporation. 

•—sale  under  private  contract  -^  efr 
feet. 

7.  A  water  company  does  not,  by  un- 
dertaking to  furnish  a  water  supply 
to  a  municipality  which  will  require 
only  a  small  percentage  of  its  prod- 
ucts, become  a  public  utility  as  to  the 
remainder  which  it  sells  under  private 
contracts. 

—  claiming  to  be  public  utility  —  ef- 
fect. 

8.  A  corporation  which  has  sold  real 
estate  and  undertaken  to  furnish  wa- 
ter for  its  irrigation  does  not  become 
a  public  utility  so  as  to  permit  the 
changing  of  the  rates  established  by 
its  contract  of  sale  by  itself  fixing  the 
rates  and  charges  for  the  water  which 
it  sells,  or  by  declaring  itself  to  be  a 
public  utility,  and  submitting  to  the 
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jurisdiction  of  the  Public  Service  Com- 
mission. 

—  declaration  of  intent  to  supply 
towns  with  water. 

9.  A  declaration  in  the  charter  of  a 
water  company  which  has  sold  land 
under  contract  to  supply  it  with  water 
for  irrigation  purposes,  that  it  is  or- 
ganized inter  alia  to  supply  the  in- 
habitants of  towns  with  water,  does 
not,  standing  alone,  constitute  a  dedi- 
cation of  all  its  property  to  a  public 
use. 

Evidence  —  dedication  to  public  use  — 
presumption. 

10.  Dedication  of  property  to  public 
use  is  never  presumed  without  evi- 
dence of  unequivocal  intention. 

[See  8  R.  C.  L.  902.] 

Constitutional  law  —  impairment  of 
obligation  of  contract  —  state  Con- 
stitution. 

11.  The  state  cannot,  in  view  of  the 
contract  clause  of  the  Federal  Consti- 
tution, by  its  Constitution  and  laws, 
place  under  the  control  of  the  Public 
Service  Commission  private  contracts 


for  the  purchase  and  sale  of  water  for 
irrigation  of  land  sold  by  the  vendor 
of  the  water  rights  under  the  express 
agreement  that  water  will  be  fur- 
nished for  its  irrigation. 

Public  utility  — .  definition. 

12.  To  constitute  a  public  utility 
through  the  devotion  of  property  to 
public  use,  the  devotion  must  be  of 
such  character  that  the  public  gener- 
ally, or  that  part  of  it  which  has  been 
served  and  which  has  accepted  the 
service,  has  the  right  to  demand  that 
the  service  shall  be  continued  so  long 
as  it  is  continued  with  reasonable  effi- 
ciency, under  reasonable  charges. 

[See  7  R.  C.  L.  41.] 

Constitutional  law  —  construction  — 
declaration  of  public  utility. 

13.  Constitutional  and  statutory  pro- 
visions declaring  that  every  private 
corporation  furnishing  water  to  or  for 
the  public,  or  which  sells,  rents,  or  de- 
livers water  to  any  person  whatever, 
under  contract  or  otherwise,  is  a  public 
utility,  must  be  construed  to  apply  only 
to  corporations  which  have  in  fact  de- 
voted their  property  to  public  use. 


(Wilbur,  J.,  dissents.) 


Petition  by  certain  landowners  for  a  writ  to  review  a  decree  of  the 
Railroad  Commission  declaring  the  applicant  water  company  a  public 
utility  and  fixing  water  rates  to  be  charged  and  collected  by  it.  Decree 
annvUed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    E.    E.    Keech    and    Henry     granting  a  rehearing  was  the  desire 


Goodsell  for  petitioners. 

Messrs.  Douglas  Brookman  and  Max 
Thelen  for  Railroad  Commission. 

Messrs.  Oscar  Lawler,  James  E. 
Degnan,  W.  A.  Purington«  William 
Collier,  and  H.  H.  Craig  for  applicant 
Water  Company. 

Messrs.  Short  &  Sutherland  and  L. 
L.  Cory,  amici  curiae. 

Messrs.  Hunsaker  &  Britt  and  Jo- 
seph L.  Lewinsohn  for  protestant  Hart. 

Mr.  H.  S.  Ehikes  for  city  of  Hemet. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

Upon  further  consideration  of 
this  case  we  adhere  to  the  opinion 
prepared  by  Mr.  Justice  Henshaw 
and  rendered  by  the  court  upon  the 
original  submission.  Some  addition- 
al treatment  of  points  discussed  up- 
on the  rehearing  is  appropriate. 

The  principal  reason  for  the  order 


of  the  court  to  re-examine  the  evi- 
dence upon  'the  question  of  fact 
whether  the  Lake  Hemet  Water 
Company,  at  the  time  it  executed 
to  the  respective  petitioners  the 
water  contracts  held  by  them,  had 
dedicated  to  public  use  the  water 
whicli  the  company  thereby  agreed 
to  sell  and  deliver  to  the  holders  of 
the  contracts,  or  whether  these  con- 
tracts were  made  without  such  dedi- 
cation, and  in  each  case  for  the  pri- 
vate advantage  of  the  parties 
contracting.  Further  examination 
on  this  point  has  satisfied  us  that 
our  original  conclusion  was  correct. 
The  water  was  held  in  private  own- 
ership, it  had  not  been  dedicated  to 
public  use  at  the  time  these  several 
contracts  or  water  certificates  were 
executed,  and  the  right  thereby 
vested  in  the  landowners  to  whose 
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land  the  water  was  thereby  made 
appurtenant  was  private  property. 

In  the  subsequent  briefs  empha- 
sis is  laid  on  evidence  to  the  effect 
that  in  the  year  1898,  prior  to  the 
execution  of  a  large  number  of  the 
water  certificates  in  question,  the 
water  company  sold  to  persons  who 
were  not  owners  or  purchasers  of 
any  part  of  the  land  to  which  Whit- 
tier  and  his  associates  intended  the 
water  to  be  applied,  an  amount  of 
water  equal  to  50  per  cent  of  its 
supply  for  that  year.  This,  it  is 
claimed,  was  in  effect  a  dedication 
of  that  proportion  of  the  water  to 
public  use.  It  is  plain  from  the  evi- 
dence in  the  case  that  these  sales 
were  not  made  with  the  intent  to 
dedicate  that  water  to  public  use. 
They  were  made  solely  and  only  be- 
cause that  year  was  one  of  extreme 
drouth  in  that  vicinity,  and  as  a 
temporary  relief  for  that  time  only 
to  outside  lands  which  wduld  other- 
wise have  suffered  great  damage 
from  the  failure  of  their  usual  wa- 
ter supply.  There  was  no  intention 
to  vary  the  original  plan  of  applying 
the  water  to  the  land  which  the 
managers  of  the  enterprise  had  for 
sale,  and  to  none  other,  except  to 
the  extent  of  any  incidental  surplus. 

In  the  argument  by  the  attorneys 
for  the  Commission  great  reliance 
is  placed  on  the  decision  in  Munn  v. 
Blinois,  94  U.  S.  113,  24  L.  ed.  77, 
and  especially  on  the  phrase,  "affect- 
ed with  a  public  interest,''  used  In 
the  opinion.  This  case  and  this 
phrase  are  frequently  invoked  to  ad- 
vance the  idea  that  the  general  in- 
terest of  the  state  in  the  welfare  and 
prosperity  of  its  citizens  is  a  suffi- 
cient basis  for  the  right  of  the  state 
to  regulate  prices  for  the  use  or  sale 
of  private  property.  Because  of  the 
use  of  this  phrase  the  case  itself  is 
misunderstood.  The  phrase  was 
used  in  quotations  from  the  old 
English  authorities  declaring  that 
there  could  be  public  regulation  of 
tile  tolls  to  be  taken  by  millers  for 
grinding  grain.  These  millers,  hav- 
ing.invited  all  persons  to  bring  their 
grain  to  the  mill  to  be  ground,  and 
having  thus  established  a  business. 


sought  to  increase  the  tolls,  or  to 
favor  some  customers  above  others, 
and  claimed  the  right  to  do  so.  It 
was  held  that,  having  thus  dedicat- 
ed the  mill  to  this  public  use,  the 
public  had  a  right  or  interest  in  it, 
and  in  describing  this  right  it  was 
said  that  when  property  was  thus 
"affected  with  a  public  interest"  it 
ceases  to  be  exclusively  private 
property.  So  with  the  great  grain 
elevators  involved  in  the  Munn 
Case,  which,  by  the  development  of 
modern  commerce  and  steam  ma- 
chinery, had  become  established  as 
an  adjunct  to  railroads,  though 
managed  by  others,  and  as  prac- 
tically the  only  means  of  shipping 
grain  on  the  railroads,  it  was  said 
that  they,  too,  as  well  as  the  ancient 
English  mills,  had  become  "affected 
with  a  public  interest,"  and  were, 
therefore,  no  longer  private  proper- 
ty only,  and  were  subject  to  public 
regulation.  The  parallel  is  obvious 
but  it  does  not  ap-  p„^„^  ,«!•««.- 

ply     to     water     sold    -ale  of  water 

with  land,  for  use  '^'  *-«ir«"on. 
upon  the  land,  and  as  an  appur- 
tenance thereto,  in  the  manner 
shown  in  the  present  case.  The 
fact  that  the  parties  holding  sepa- 
rate water  rights,  each  upon  his  own 
land,  are  numerous,  does  not  con- 
vert their  several  private  uses  into 
a  public  use. 

There  is  no  ground  for  the  claim 
that  the  water  distributing  system 
used  by  the  water  company  can  be 
considered  as  a  thing  separate  from 
the  right  to  receive  water,  and  de- 
clared to  be  a  sep- 

arate      *and        public    «ervlee   and 

service,  the  rates  «^«-"««»"«-- 
for  which,  as  to  these  petitioners, 
can  be  fixed  by  the  Railroad  Com- 
mission, and  made  to  exceed  the 
rates  specified  in  the  water  certifi- 
cates. The  distributing  system  is  a 
species  of  real  property.  Stanislaus 
Water  Co.  v.  Bachman,  152  Cal.  726, 
15  L.R.A.(N.S.)  359,  93  Pac.  858. 
The  right  of  a  landowner  to  receive 
water  not  devoted  to  public  use  upon 
land  for  its  benefit,  from  an  outside 
source,  through  a  system  of  canals 
or  pipes  for  conducting  it  to  the  land. 
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is  an  easement  attached  to  the  land, 
and  a  corresponding  servitude  upon 
the  source  of  supply  and  the  distrib- 
uting system.  Copeland  v.  Fair- 
view  Land  &  Water  Co.  165  Cal.  154, 
131  Pac.  119;  Palermo  Land  &  Wa- 
ter Co.  V.  Railroad  Commission,  173 
Cal.  386,  P.U.R.1917A,  447,  160 
Pac.  228.  The  easement  and  the 
servitude  constitute  a  single  entity, 
and  the  one  cannot  be  separated 
from  the  other  without  destroying 
both.  The  petitioners  have  proper- 
ty interests  in  the  distributing  sys- 
tem by  reason  of  these  easements 
and  servitudes.  The  contract  fixed 
the  rate,  not  only  for  the  water  as 
such,  but  also  for  its  delivery ;  that 
is,  for  the  use  of  the  system  for  that 

purpose.  To  raise 
lAw^tmpafAnc  ^^^  rate  without 
?I?nt**ct^  *"'  consent  of  the  land- 
c-iiAiiffiBic  owner  would  impair 

water  rate,  ^j^^       obligation       Of 

the  contract,  and,  so  far  as  the  in- 
crease inured  to  the  benefit  of  the 
public  use  of  other  water  through 

-f  kinic  prop,  the  same  system,  it 
erty  wtihoat  would  bo  taking  the 
.outpeB^ation.       private  property  of 

these  petitioners  for  public  use 
without  compensation. 

It  may  be  that  the  rates  fixed  by 
the  contracts  with  petitioners  are 
too  low,  and  that  the  company  will 
be  unable  to  go  on  with  the  service, 
either  to  the  public  utility  serving 
the  town  of  Hemet  or  to  the  peti- 
tioners, unless  both  shall  pay  more 
for  the  service.  That  will  demon- 
strate that  the  contracts  which  the 
water  company  voluntarily  made 
for  disposition  of  its  own  property 
were  improvident  and  unwise.  But 
that  does  not  give  the  Railroad  Com- 
mission power  to  interfere,  how- 
ever desirable  such  interference 
might  be  if  the  power  were  wisely 
exercised.  It  is  not  the  guardian 
of  those  who  do  not  wisely  manage 
their  property. 

All  the  other  points  that  are  ma- 
terial or  important  to  the  decision 
of  this  case  are  fully  and  adequately 
treated  in  the  former  opinion.  It 
leaves  nothing  more  to  be  said  and 


we  adopt  it  as  the  opinion  of  the 
court. 

"The  Lake  Hemet  Water  Com- 
pany, a  corporation,  hereinafter 
called  the  applicant,  petitioned  the 
Railroad  Commission  to  fix  the  rates 
to  be  charged  and  collected  by  it  for 
the  sale  and  distribution  of  water, 
asserting  itself  to  be  a  public  serv- 
ice corporation.  Some  three  hun- 
dred or  more  landowners  receiving 
water  under  contracts  from  the  ap- 
plicant appeared  and  made  objec- 
tion, insisting  that,  so  far  as  their 
water  and  water  rights  were  con- 
cerned, these  rights  were  held  in 
private  ownership,  and  that  as  to 
them  at  least  the  applicant  was  not 
a  public  service  corporation,  and 
jurisdiction  to  fix  the  rate  charges 
for  such  water  was  therefore  not  in 
the  Commission.  The  Commission 
heard  evidence,  made  its  finding  and 
decree,  by  which  it  was  declared 
that  the  applicant,  as  to  all  of  its 
corporate  functions,  was  a  public 
utility,  and  thereupon  fixed  water 
rates.  From  this  determination  the 
aggrieved  landowners  sought  and 
obtained  this  writ  of  review. 

"This  review  is  held  under  §  67  of 
the  Public  Utilities  Act  of  1915.  It 
is  plain,  and  indeed  it  has  in  effect 
been  decide,  that  the  declaration 
in  that  section  that  'findings  and 
conclusions  of  the  Commission  on 
questions  of  fact  shall  be  final  and 
shall  not  be  subject  to  review,"  has 
to  do  with  the  Conunission's  deter- 
minations upon  questions  of  fact 
within  its  jurisdiction.  When  the 
question,  ever  one  of  mixed  law  and 
fact,  goes,  as  here,  to  the  jurisdic- 
tion itself,  when  the  whole  contro- 
versy revolves  around  the  inquiry  as 
to  whether  or  not  the  corporation  is 
a  public  utility,  to  say  that  the  de- 
termination of  the  Commission  upon 

this  matter  is  final  Appe«i-review 
and  conclusive,  and  of  flMdmsii  of 
is  not  subject  to  re-  <^»««»-»— • 
view,  is  the  equivalent  of  denying  to 
a  petitioner  a  hearing  upon  a  right 
carefully  preserved  to  him  by  the 
language  of  §  67  itself, —  a  hearing 
and  a  determination  of  whether  the 
order   and   decision    under   review 
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Violates  any  right  of  the  petitioner 
under  the  Constitution  of  the 
United  States  or  of  the  state  of 
California/  So  it  will  be  found  that 
in  such  petitions  as  Pacific  Teleph. 
&  Teleg.  Co.  v.  Eshleman,  166  Cal. 
640,  50  L.R.A.(N.S.)  652,  187  Pac. 
1119,  Ann.  Cas.  1915C,  822;  Del 
Mar  Water  Co.  v.  Eshleman,  167  Cal. 
666,  140  Pac.  591,  948 ;  Title  Guar- 
antee  &  T.  Co.  v.  Railroad  Commis- 
sion, 168  Cal.  295,  142  Pac.  878, 
Ann.  Cas.  1916A,  738 ;  Marin  Water 
A,  Power  Co.  v.  Railroad  Commis- 
sion, 171  Cal.  706,  154  Pac.  864, 
Ann.  Cas.  1917C,  114 ;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Railroad  Commis- 
sion, 173  Cal.  577,  2  A.L.R.  975, 
P.U.R.1917B,  336,  160  Pac.  828; 
Western  Asso.  v.  Railroad  Commis- 
sion, 173  Cal.  802,  1  A.L.R.  1455, 
P.U.R.1917C,  178,  162  Pac.  391,— 
this  court  has  uniformly  and  with- 
out a  dissenting  voice  investigated 
every  complaint  where  the  peti- 
tioners upon  reasonable  grounds  as- 
serted that  the  Commission  had 
either  exceeded  its  jurisdiction  or 
refused  to  exercise  the  jurisdiction 
which  in  law  it  possessed.  In  the 
last-cited  case  the  Commission,  be- 
lieving it  did  not  have  jurisdiction 
to  entertain  the  application  of  the 
petitioner,  refused  to  do  so,  and  this 
court,  reviewing  its  powers,  held 
that  it  did  possess  this  jurisdiction, 
and  issued  mandate  to  the  Commis- 
sion to  exercise  it.  The  converse  of 
this  proposition  must  be  equally 
plain.  If  this  court  by  mandate 
may  compel  the  Commission  to  exer- 
cise powers  which  it  does  possess, 
upon  the  other  hand  it  may  restrain 
the  Commission  from  exercising 
powers  which  it  does  not  possess,  or 
annul  its  decree  when  such  unwar- 
ranted powers  have  been  exercised. 
"Thus  we  are  brought  to  a  con- 
sideration of  the  evidence  upon 
which  the  Commission  acted  in  hold- 
ing this  plaintiff  to  be  in  toto  a  pub- 
lic service  corporation.  The  evi- 
dence, consisting  for  the  most  part, 
and  indeed,  so  far  as  value  is  con- 
cerned, wholly,  of  undisputed  record 
and  written  facts,  is  without  sub- 
stantial controversy.    And  indeed  it 


may  be  added  that  the  pure  findings 
of  fact  set  forth  by  the  Commission 
are  not  seriously  disputed,  peti- 
tioners' grievance  arising  over  the 
conclusion — one  of  mixed  law  and 
fact — ^that  the  applicant  is  wholly  a 
public  service  corporation. 

''Into  a  Mexico  rancho,  the  San 
Jacinto  Viejo,  flows  the  San  Jacinto 
river.  This  rancho  was  partitioned 
between  Estudillo,  Stone,  Jordan, 
and  others.  The  allotments  to  the 
named  persons  did  not  border  on 
the  stream,  but  the  partition  judg- 
ment provided  that  each  of  these 
and  their  successors  should  have  a 
right  of  way  for  a  ditch,  flume,  or 
aqueduct  across  the  lands  of  in- 
tervening owners  for  the  purpose  of 
securing  and  using,  upon  equal 
terms  with  the  owners  of  all  other 
allotments,  their  due  proportion  of 
the  waters  of  the  San  Jacinto  river 
for  irrigation  and  other  purposes  in 
connection  with  their  land.  In  1886 
the  Fairview  Land  &  Water  Com- 
pany was  the  owner  of  that  portion 
of  the  rancho  whereat  the  river  en- 
tered. In  that  same  year  W.  F. 
Whittier  and  his  associates  acquired 
certain  rights  and  asserted  certain 
claims  to  the  waters  of  the  river, 
and  secured  a  contract  from  Estudil- 
lo for  the  sale  to  them  of  3,000  acres 
of  his  land.  The  following  year  Mr. 
Whittier  and  his  associates  simulta- 
neously organized  two  corporations 
under  the  laws  of  this  state, — the 
Hemet  Land  Company  and  the  Lake 
Hemet  Water  Company.  These  two 
corporations  were  in  all  essentials 
under  identical  ownership  and  con- 
trol, with  the  same  stockholders, 
boards  of  directors,  offices  and  let- 
terheads. From  time  to  time  Mr. 
Whittier  acquired  the  interests  of 
his  associates,  and  at  the  time  of 
this  hearing,  in  January,  1916,  he 
was  the  sole  and  real  owner  of  both 
corporations,  owning  all  the  stock  in 
equity  and  all  of  the  stock  in  law, 
saving  a  few  shares  outstanding  and 
used  to  qualify  the  members  of  his 
directorates.  Sixty  per  cent  of  the 
stock  of  the  Lake  Hemet  Water 
Company  was  originally  issued  to 
Mr.  Whittier  and  his  associates  in 
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consideration  of  their  transfer  to 
the  corporation  of  their  intere3ts  in 
the  land  along  and  adjacent  to  San 
Jacinto  river,  and  of  their  water, 
water  rights,  and  claims  to  water 
pertaining  thereto,  and,  in  addition, 
of  similar  rights  and  claims  to  the 
waters  of  South  Fork,  North  Fork, 
and  Strawberry  creek,  tributaries  of 
the  San  Jacinto  river.  To  the 
Hemet  Land  Company  they  con- 
veyed their  interests  in  the  lands  of 
Estudillo,  Stone,  and  Jordan  which 
they  had  acquired,  and  under  the 
ownership  of  the  Hemet  Land  Com- 
pany these  lands  became  known  as 
the  Hemet  tract.  In  1887  Mr.  Whit- 
tier  caused  the  survey  of  these 
lands  to  be  made  and  recorded.  It 
was  known  as  the  'map  of  the  lands 
of  the  Hemet  Land  Company  and  of 
the  3,000-acre  Estudillo  tract.'  This 
map  was  adopted  by  the  Hemet 
Land  Company.  Upon  it  a  town  site 
embracing  160  acres  was  delimited, 
and  the  Hemet  Land  Company  dedi- 
cated the  streets  and  avenues  there- 
on designated  and  named  to  public 
use,  reserving  therefrom,  however, 
certain  rights  of  way  for  street  cars, 
steam  cars,  telegraph  lines,  sewers, 
gas  conduits,  'flumes  and  water  pipes 
fpr  domestic  use  or  irrigation  pur- 
poses.' During  this  year  also  the 
Lake  Hemet  Water  Company  and 
the  Fairview  Land  &  Water  Com- 
pany adjusted  and  settled  their  con- 
flicting claims  to  these  waters,  as 
will  be  found  adequately  set  forth  in 
Copeland  v.  Fairview  Land  &  Water 
Co.  165  Cal.  148,  131  Pac.  119.  The 
Lake  Hemet  Water  Company  in 
this  year  carried  a  pipe  line  into  this 
160-acre  tract  where  the  town  or 
city  of  Hemet  now  is  and  established 
a  public  watering  trough  therein. 
Aside  from  the  question  of  dedica- 
tion, this  was  the  first  actual  devo- 
tion to  public  use  of  any  of  the 
waters  of  the  company.  Lots  were 
sold  in  the  town  site,  homes  and 
other  structures  erected,  and  the 
applicant  supplied  them  with  water 
from  its  system.  In  1891  the  appli- 
cant began  the  construction  of  the 
Hemet  dam  on  South  Fork,  and  com- 
pleted it  in  1895,  and  contemporane- 


ously constructed  a  diverting,  trans- 
mitting, and  distributing  system  to 
deliver  water  for  irrigation  and  do- 
mestic  purposes  to,  and  was  at  the 
time  of  the  hearing  delivering  wa- 
ter upon,  practically  all  of  the  lands 
as  shown  on  its  official  map. 

"If  it  has  not  already  become  ap- 
parent it  soon  will  be  that  so  far  as 
Mr.  Whittier  and  his  associates  are 
concerned,  this  was  a  purely  private 
"business  venture  for  purposes  of 
legitimate  private  gain.  Vast  areas 
of  land  in  Southern  California  are 
valueless  (except  for  grazing  pur- 
poses) unless  artificially  supplied 
with  water.  Because  of  this,  two 
methods  of  meeting  the  exigencies 
arose  and  both  came  into  common 
use, — ^the  one  the  method  whereby 
certain  landowners  associated  them- 
selves together  and  expended  money 
in  securing  water  to  be  used  on 
their  own  lands,  forming  for  this 
purpose  a  mutual  water  company; 
the  second,  the  method  here  put  in 
practice,  whereby  men  of  means — 
for  only  men  of  means  could  do  this 
thing — secured  tracts  of  land  at  al- 
most nominal  prices  (because  the 
land  without  water  had  so  little 
value) ,  upon  which  lands  they  knew 
or  believed  they  could  put  water. 
They  then  developed  their  water 
system  and  advertised  the  lands 
with  appurtenant  water  rights  for 
sale  at  a  greatly  enhanced  price. 
The  latter  was  the  method  here 
adopted  by  Mr.  Whittier  and  his  as- 
sociates. In  some  of  the  minor  de- 
tails these  companies  moved  along 
diflferent  plans.  In  their  essentials, 
however,  the  methods  were  the 
same.  Sometimes  with  the  land 
went  proportionate  shares  of  water 
stock  to  the  purchaser,  entitling  him 
to  the  use  of  a  given  amount  of  wa- 
ter on  his  land.  Sometimes  the 
land  and  water  rights  were  held  by 
a  single  corporation,  and  the  con- 
veyance of  the  land  in  express 
terms  carried  with  it  the  right  to 
the  use  of  a  given  quantum  of  wa- 
ter. Mr.  Whittier  and  his  associ- 
ates, soon  after  the  oflicial  map  of 
the  Hemet  Land  Company  was  ap- 
proved, began  to  advertise  and  sell 
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these  lands,  and  the  practice  is  set 
forth  in  the  finding  of  the  Commis- 
sion as  follows:  "The  testimony 
shows  that,  with  possible  minor  ex- 
ceptions all  water  regularly  sold  by 
petitioner  for  irrigation  (as  distin- 
guished from  "extra  water")  was 
sold  to  persons  who  are  owners  of 
water-right  certificates  issued  by 
petitioner.  Under  the  plan  origi- 
nally formulated  by  Mr.  Whittier 
and  his  associates,  owning  both 
Hemet  Land  Company  and  Hemet 
Land  &  Water  Company,  whenever 
a  parcel  of  land  was  sold  by  Hemet 
Land  Company  the  purchaser  of 
such  land  desiring  water  thereon 
was  obliged  to  purchase  a  water- 
right  certificate  from  Hemet  Land 
&  Water  Company.  Later,  when 
other  lands  were  purchased  by  Mr. 
Whittier  and  his  associates,  in  ad- 
dition to  the  original  Hemet  tract, 
a  similar  arrangement  was  made. 
The  land  company  sold  the  land  and 
the  water  company  sold  so-called 
"water  certificates."  These  certifi- 
cates entitled  the  holder  to  1  miner's 
inch  of  water  for  8  acres  of  land.' 
"On  the  average  these  land  pur- 
chasers paid  $75  per  acre  for  their 
land  and  $75  per  acre  for  their  water 
rights  appurtenant  to  their  land. 
The  company  issued  prospectuses  in 
1887,  1902,  and  1906,  each  prospec- 
tus in  similar  language  declaring 
that  'each  purchaser  of  land  in  the 
Hemet  tract  is  provided  with  a  con- 
tract calling  for  both  a  domestic  and 
irrigation  supply  of  water.  Do- 
mestic water  is  free  during  the  ir- 
rigation season,  and  $1  per  month 
for  each  family  the  remaining  five 
months.  The  irrigation  supply 
costs  $2  per  acre  per  annum.  Each 
acre  of  land  under  this  contract  is 
entitled  to  4  of  a  miner's  inch  of  wa- 
ter, continuous  flow,  during  the  ir- 
rigation season.  That  is,  the  water 
right  is  inseparable  and  is  only 
transferable  with  the  land.'  These 
water-right  certificates  contained  a 
binding  obligation  upon  the  water 
company  to  deliver  to  the  purchaser 
a  constant  flow  of  1  inch  of  water 
for  each  8  acres  on  his  designated 
land  during  the  irrigation  season. 


with  a  right  to  cumulate  the  water, 
under  such  regulations  as  would 
best  subserve  the  interest  of  all  par- 
ties. The  purchaser  agreed  to  pay, 
and  did  pay,  the  $75  per  acre  or 
such  other  sum  as  might  have  been 
designated  in  the  contract  for  this 
water  right,  and  the  further  sum 
of  $2  per  acre  while  the  contract 
remained  in  force.  The  use  of  the 
water  was  limited  to  described  land. 
Provision  was  made  for  the  use  of 
water  for  domestic  purposes  as 
above  outlined.  The  contract  bound 
all  assignees  or  successors  in  inter- 
est, but  could  not  be  assigned  by  the 
purchaser  without  the  written  con- 
sent of  the  water  company.  At  the 
time  of  the  hearing  these  water- 
right  certificates  covered  69  acres  at 
an  annual  rate  of  $5  per  acre  and 
5,874  at  an  annual  rate  of  $2  per 
acre.  The  applicant  also  announced 
special  rates,  whereby  the  owners 
of  these  water-right  certificates 
could,  when  the  quantity  of  water 
which  the  applicant  possessed  justi- 
fied it,  secure  extra  water  for  ir- 
rigation at  fixed  rates,  measured  by 
the  California  miner's  inch  for  all 
excess  water  above  that  provided  for 
in  the  water  certificates, — 10  cents 
an  inch  when  there  was  a  large 
abundance  of  excess  water,  25  cents 
an  inch  when  there  was  an  abun- 
dance of  water  immediately  preced- 
ing the  opening  of  the  regular  irri- 
gation season,  April  14th,  and  50 
cents  an  inch  during  the  period  of 
the  irrigation  season  proper. 

"The  quantity  of  water  which  can 
be  supplied  by  the  applicant  is 
limited.  Of  that  'net,  safe  yield,' 
not  to  exceed  3  per  cent,  and  per- 
haps but  IJ  per  cent,  is  actually  re- 
quired and  used  by  the  city  of 
Hemet.  All  the  rest  of  this  'net, 
safe  yield'  is  used  under  these  water 
certificates,  and  after  such  use  there 
is  a  protective  remainder  of  water 
amounting  to  but  3  or  4  per  cent  of 
the  total  supply.  This,  of  course, 
takes  no  account  of  excess  waters, 
which  being  occasional,  are  not  to 
be  depended  upon.  Thus  approxi- 
mately 94  per  cent  of  the- waters  of 
applicant  are  devoted  to  use  under 
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its  water-right  certificates,  3  per 
cent  in  supplying:  the  needs  of  the 
municipality  and  citizens  of  the  city 
of  Hemet,  while  the  remaining  3 
per  cent  remains  in  storage. 

"The  articles  of  incorporation  of 
the  Lake  Hemet  Land  &  Water  Co. 
declared  the  purposes  of  the  corpo- 
ration to  be  *to  acquire  by  purchase 
and  appropriation  water  and  water 
rights  and  to  develop  water  and  to 
use,  hold,  and  enjoy  the  same,  .  .  . 
and  to  acquire  all  other  and  further 
easements  necessary  for  the  storing, 
conveyance,  use,  sale  and  other  dis- 
posal of  such  water  in  the  county 
of  San  Diego  and  elsewhere  in  the 
state  of  California ;  and  to  construct 
dams,  reservoirs,  flumes,  and  ditches 
and  other  conduits  for  the  storage 
and  distribution  thereof ;  and  to  sup- 
ply the  inhabitants  of  the  towns  in 
San  Jacinto  valley  with  pure  water 
for  domestic  purposes.' 

"The  petition  of  applicant  to  the 
Railroad  Commission  to  fix  its  water 
rates  upon  the  asserted  ground  that 
it  was  a  public  service  corporation 
was  based  upon  the  allegation  that 
the  remuneration  which  was  re- 
ceived by  the  applicant  from  the 
existing  rates  was  wholly  inade- 
quate. In  brief,  the  time  had  come 
when  the  applicant,  Mr.  Whittier, 
concluded  that  the  duty  was  an 
onerous  one  and  he  sought  a  repu- 
diation of  these  contracts  and  water- 
right  certificates  upon  the  ground, 
unquestionably  sound  in  law,  that  if 
the  corporation  which  entered  into 
the  contract  was,  at  the  time  of  en- 
tering, a  public  service  corporation, 
these  contracts  were  subject  to 
modification  at  the  instance  of  the 
Commission.  Southern  P.  Co.  v. 
Spring  Valley  Water  Co.  173  Cal. 
291,  L.R.A.1917E,  680,  159  Pac. 
865 ;  Limoneira  v.  Railroad  Commis- 
sion, 174  Cal.  232,  P.U.R.1917D,  183, 
162  Pac.  1033.  Certain  facts  in  addi- 
tion to  those  above  set  forth  were 
presented  to  the  Commission.  Be- 
ginning with  the  year  1912,  in  re- 
sponse to  a  general  order  issued  by 
the  Commission  to  all  public  utili- 
ties, this -applicant  filed  its  schedule 
of  rates,  rules,  and  regulations  for 


the  service  of  water  for  irrigation 
and  domestic  use,  and  did  so  each 
year  thereafter.  The  applicant  fur- 
ther recognized  its  own  character 
and  the  jurisdiction  of  the  Commis- 
sion by  making  an  application  before 
it  for  an  order  authorizing  the  sale 
of  certain  of  its  properties.  No 
doubt  can  be  entertained  but  that 
from  1912  Mr.  Whittier,  who,  as  the 
sole  owner  of  these  corporations, 
may  be  indifferently  regarded  with 
the  water  company  itself  as  the  ap- 
plicant, did  all  that  lay  in  his  power 
to  declare  the  company  to  be  a  pub- 
lic service  corporation  and  to  de- 
stroy the  water  rights  of  these  peti- 
tioners, for  which  water  rights  he 
had  received  the  sum  of  $438,938.60. 

"The  next  series  of  facts  present- 
ed to  the  Commission  comes,  first, 
from  the  testimony  of  Mr.  Whittier 
as  to  the  'policy'  of  the  water  com- 
pany, which  was  to  sell  its  water  'to 
everyone  that  wanted  water.'  Mr. 
Whittier,  at  the  time  he  gave  this 
testimony,  was  eighty-four  years  of 
age.  But  Mr.  Whittier  further  tes- 
tifies that  he  is  giving  his  evidence 
from  his  recollection,  and  that  he  is 
quite  sure  the  records  are  better 
evidence,  and  this,  of  course,  may 
not  be  questioned.  The  final  fact 
before  the  Commission  is  that  the 
applicant  established  and  main- 
tained a  public  watering  trough  on 
the  town  site  of  the  present  city  of 
Hemet  before  it  issued  any  of  its 
water  certificates. 

"It  is  well  now,  for  a  clear  under- 
standing of  the  question,  to  epito- 
mize the  position  of  these  petition- 
ers. They  concede  that  the  applicant 
is  a  public  service  corporation 
in  so  far  as  the  city  of  Hemet  is 
concerned,  and  as  to  the  amount  of 
water  which  that  city  does  or  may 
require.  They  will  not  object  to  a 
finding  that  such  present  or  future 
needs  on  behalf  of  the  city  consti- 
tute a  first  and  preferential  right 
to  the  use  of  the  water.  They  insist, 
however,  that,  subject  to  that  pub- 
lie  use  only,  they  have  a  private 
right  in  ownership  by  virtue  of  their 
water-right  certificates  to  the  use 
of  all  water  provided  for  in  those 
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certificates ;  that  their  rights,  being 
private  rights,  are  governed  wholly 
and  exclusively  by  their  contracts. 
Next,  as  to  the  excess  waters,  the 
rates  for  which  have  been  fixed  by 
the  applicant  itself,  their  attitude  is 
one  substantially  of  indifference  as 
to  whether  or  not  the  rates  to  be 
charged  for  those  waters  shaU  or 
shall  not  be  fixed  by  the  Commis- 
sion. 

"The  position  of  the  Commission, 
and  of  the  applicant  before  it,  is, 
first,  that,  under  the  facts  above  set 
forth,  applicant  was  from  the  time 
of  its  creation,  and  continuously 
thereafter,  a  public  service  corpora- 
tion, and  that  it  had  dedicated  all 
of  its  waters  to  public  use ;  second, 
that  whether  or  not  it  had  so  dedi- 
cated its  waters  and  properties  to 
public  use,  by  virtue  of  the  laws  of 
this  state  and  their  definition  of  a 
public  utility,  the  applicant  was  such 
a  public  utility.  Necessarily  result- 
ing from  the  upholding  of  either  of 
these  positions  it  is  declared  (and 
granting  the  premise  the  conclu- 
sion is  unescapable)  that  all  of  these 
water-right  certificates  were,  in 
contemplation  of  law,  issued  subject 
to  the  rate-fixing  power  of  the  Com- 
mission, and  that  therefore  in  so 
fixing  the  rates  in  derogation  of 
these  contracts  no  right  of  contract 
is  violated. 

"1.  Treating  first  of  the  faets 
above  set  forth  as  establishing  or 
failing  to  establish  the  public  serv- 
ice character  of  applicant,  it  may  at 
once  be  said  that  when  it  engaged 
to  supply  the  town  site  and  the  suo- 
ceeding  city  of  Hemet  with  water 

p.biie  .tiiityr.  for  municipal  and 
wBter  sappiF  domestlc  purposos, 
e«ap«>7.  ^^^  proceeded  to  do 

this  thing,  it  became  a  public  serv- 
ice corporation,  at  least  in  so  far  as 
the  needs,  present  or  future,  of  the 
growing  city  of  Hemet,  were  con- 
cerned. But,  of  course,  it  does  not 
follow,  either  in  law  or  in  reason, 
that  because  of  this  it  had  dedicated 
all  its  water  to  public  use.  To-day 
the  city  of  Hemet  requires  but  1^ 
per  cent,  or,  at  the  utmost,  3  per 
cent,  of  those  waters.    It  would  be 

8  A.L.R.— 17. 


little  short  of  ridiculous  to  contend 
that  upon  the  97  per  .,^^|^  «nder 
cent  remaining  had  priTate  eontraet 
been  imp|Osed  the  -*••«*• 
same  servitude.  Our  decisions  fully 
recognize  that  a  private  water  com- 
pany may  be  organized  to  sell  water- 
for  purposes  of  private  gain,  and  not 
in  so  doing  become  a  public  utility. 
Thayer  v.  California  Development 
Co.  164  Cal.  117,  128  Pac.  21.  Fur- 
ther, that  a  company  having  a  single 
and  undivided  supply  of  water  (if 
that  circumstance  be  considered  of 
consequence)  may  devote  its  prop- 
erties and  a  part  of  those  waters  to 
public  service,  and  may  retain  a 
part  for  the  advantages  of  private 
sale,  and  not  become  a  public  service 
corporation  as  to  all  by  virtue  of  the 
dedication  of  a  part.  Leavitt  v.  Las- 
sen Irrig.  Co.  157  Cal.  83,  29  L.R.A. 
(N.S.)  213,  106  Pac.  404;  Thayer  v. 
California  Development  Co.  supra; 
Del  Mar  Water  &  P.  Co.  v.  Eshle- 
man,  167  Cal.  666, 140  Pac.  591,  948. 
Manifestly,  the  applicant  did  not  be- 
come a  public  utility  merely  by  it- 
self fixing  the  rates  and  charges  for 
the  water  which  it  sold,  nor  could 
its  submission  to  the  jurisdiction  of 
the  Railroad  Commission,  and  its 
declaration  that  it  was  a  public  utili- 
ty, in  the  slightest  affect  the  pre- 
viously vested  rights  of  these  peti- 
tioners. Herein  _ei«iini«»  to 
this  case  is  broadly  *•  pwbiic 
differentiated  from  «"»*y— «•«<• 
that  of  Franscioni  v.  Soledad  Land 
&  Water  Co.  170  Cal.  221,  149  Pac. 
161.  In  the  last-named  case  a  pri- 
vate corporation  had  been  delivering 
water  for  private  use  under  contract. 
It  petitioned  the  proper  authority  to 
fix  the  rates  to  be  charged  for  this 
service.  The  landowners  who  had 
been  receiving  water  under  private 
contract  acquiesced  in  this  petition 
and  the  rates  were  fixed.  These 
rates  were  acted  upon  by  all  the  par- 
ties in  interest  without  question  or 
dissent.  Thereafter  the  company 
sought  to  amend  its  articles  of  in- 
corporation and  declare  therein  that 
it  was  supplying  water  'as  a  private 
corporation,  and  not  as  a  public  wa- 
ter company,'  and  this  court  held 
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that  it  was  within  the  power  of  a 
private  corporation  to  change  the 
character  of  its  use,  with  the  assent 
of  the  recipients  of  the  water  under 
private  contract,  that  this  change 
had  been  so  effected,  and,  the  prop- 
erty having  thus  become  stamped 
with  a  public  use,  it  was  not  within 
the  power  of  the  corporation  alone 
to  change  that  use  back  to  a  private 
use,  as  it  undertook  to  do.  So,  while 
a  public  service  corporation  cannot, 
out  of  these  waters  impressed  with 
a  public  use,  sell  private  or  prefer- 
ential water  rights,  a  private  corr 
poration  can  and  may.  Leavitt  v. 
Lassen  Irrig.  Co.  supra ;  Byington  v. 
Sacramento  Valley  West  Side  Canal 
Co.  170  Cal.  124,  148  Pac.  791.  Of 
course,  the  purposes  avowed  in  arti- 
cles of  incorporation  do  not  fix  the 
character  of  the  corporation  in  its 
future  activities  as  being  a  public 
service  corporation.  Such  declara- 
tions of  purpose  merely  serve  to  give 
the  corporation  capacity  to  engage 
in  such  public  service  if  it  shall  so 
desire.  Del  Mar  Water,  Light  &  P. 
Co.  V.  Eshleman,  167  Cal.  666,  140 
Pac.  591,  948. 

"So  far  as  weight  is  to  be  attached 
to  the  purposes  of  the  organization 
of  the  applicant  as  expressed  in  its 
articles  of  incorporation,  amongst 
those  purposes  is  one  'to  supply  the 
inhabitants  of  the  towns  in  San 
Jacinto  valley  with  pure  water  for 
domestic  purposes.'  But  this,  stand- 
ing alone,  constitutes  no  dedication 

of  applicant's  prop- 
i^A^tWw^y   erties   to   a    public 

mite?  '^"*'  "®®-    ^  most  thor- 

ough and  elaborate 
exposition  of  this,  and,  indeed,  it 
may  be  added,  of  many  other  mat- 
ters pertaining  to  this  consideration, 
having  been  made  by  this  court  in 
Thayer  v.  California  Development 
Co.  supra,  better  cannot  be  done 
than  to  quote  at  some  length  from 
that  exposition : 

"The  language  plainly  imports 
that  the  right,  when  acquired,  is  the 
property  of  the  person  who  claims 
it  and  takes  the  steps  prescribed  to 
gain  it.  .  .  .  The  property  does 
not  become  impressed  with  a  public 


use  or  trust  until  after  the  owner 
has  first  acquired  it  and  then  dedi- 
cated it  to  the  use.  The  acts  of  ac- 
quisition and  of  dedication,  respec- 
tively, are  distinct  from  each  other. 
Technically  the  latter  must  follow 
the  former  and  cannot  precede  or 
accompany  it.  An  "appropriation 
of  water"  under  the  Code  is  there- 
fore not,  ipso  facto,  a  dedication  or 
appropriation  to  public  use.  The  ad- 
ditional act  of  dedication  is  as  nec- 
essary to  the  creation  of  a  public 
use  in  a  water  right  so  acquired  as 
it  would  be  if  the  right  was  ac- 
quired by  conveyance  or  in  any 
other  manner,  or  as  in  the  case  of 
any  other  property  dedicated  to  pub- 
lic use.    .    .    . 

"  'According  to  the  theory  of  the 
plaintiff  in  this  case,  whenever  the 
owner  of  a  water  supply  determines 
to  and  does  sell  it  for  a  price  agre^ 
on  between  himself  and  the  pur- 
chasers, it  immediately  becomes 
subject  to  public  use,  and  any  other 
person  to  whom  it  can  be  conve- 
niently distributed  in  the  same  man- 
ner would  have  the  right  to  a  pro- 
portionate share  of  the  water  on  the 
same  terms  as  the  purchasers,  and, 
if  the  supply  is  limited,  the  first  pur- 
chasers must  divide  with  all  others* 
who  may  come  in  and  claim  a  share. 
Under  that  theory,  where  a  person 
having  a  surplus  of  water  parts 
with  a  portion  of  it*  by  sales  to 
others,  he  thereby  appropriates  such 
portion  to  purposes  of  sale  and  dedi- 
cates it  to  public  use.  This  appli- 
cation of  the  section  would  destroy 
private  rights  in  water  and  convert 
every  sale  thereof  into  a  dedication 
to  public  use.  We  do  not  believe 
that  the  Constitution  was  intended 
to  have  such  effect,  or  that  it  should 
be  so  construed.  Article  14,  taken 
as  a  whole,  shows  plainly  that  it  was 
intended  to  regulate  the  use  of  wa- 
ter appropriated  and  dedicated  gen- 
erally for  sale  and  distribution 
among  an  indefinite  number  of  us- 
ers. It  could  not  have  been  intended 
to  declare  that  a  single  sale  of  a  part 
of  his  water  by  one  having  more 
than  he  needs  would  convert  the  use 
into  a  public  use  in  which  others 


could  share.  If  a  single  sale  could 
not  do  this,  other  sales  of  like  char- 
acter would  not  accomplish  it.  The 
section  must  be  understood  to  apply 
to  cases  where  one  has  appropriated 
water  generally,  for  sale,  rental,  or 
distribution,  and  not  to  cases  where 
sales  are  made  to  particular  persons 
at  a  fixed  price  by  ordinary  con- 
tracts of  purchase  and  sale.  To 
compel  such  a  subdivision  and  distri- 
bution of  water  supplies  as  this  con- 
struction would  entail  would  destroy 
the  value  of  all  water  rights.  In 
this  state  the  water  supply  is  so 
small  that  large  areas  must  go  with- 
out irrigation  entirely.  Such  water 
as  there  is  must  be  applied,  as  far  as 
it  will  go,  in  quantities  sufficient  to 
make  the  lands  profitably  produc« 
tive.  The  principal  benefit  of  irriga- 
tion comes  from  its  use  in  growing 
vineyards  and  orchards.  These  re- 
quire a  large  expenditure  and  a  per- 
manent water  supply  to  make  them 
profitable.  If  those  engaging  in 
such  enterprises  know  that  they 
must  be  ready  always  to  divide  their 
water  supply  with  those  in  the  vicin- 
ity who  may  subsequently  choose 
to  engage  therein,  such  enterprises 
would  be  discouraged,  the  develop- 
ment, growth,  and  progress  of  the 
state  would  be  much  retarded,  and 
its  productive  4»pacity  greatly  de- 
creased. 

"  This  provision  of  the  Constitu- 
tion has  been  in  force  thirty-three 
years.  It  has  never  been  understood 
that  it  had  the  effect  here  contended 
for.  There  hav.e  been  many  in- 
stances in  which  the  owners  of 
large  tracts  of  land  have  acquired 
water,  conducted  the  same  to  the 
land,  and  sold  and  conveyed  the  land 
in  small  tracts  to  actual  settlers 
with  a  proportionate  share  of  the 
water  appurtenant  to  the  land,  coup- 
led with  an  agreement  to  continue 
the  water  supply  at  a  fixed  annual 
nite.  Such  a  disposition  is  essen- 
tially a  matter  of  private  contract, 
and  it  shows  no  intent  to  create  a 
public  use.' 

'The  quotations  above  given  re- 
lieve from  the  necessity  of  any  fur- 
ther exposition  of  the  matter.    This 
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applicant  did  carry  out  this  declared 
purpose  by  dedicating  so  much  of  its 
water  to  public  use  as  was  or  might 
be  necessary  to  supply  the  town  of 
Hemet.  Further  than  that  it  has 
not  gone.  Further,  the  articles  of 
incorporation  as  to  the  purposes  de- 
clare that  the  corporation  will  ac- 
quire its  water  and  water  right  'by 
purchase  and  appropriation/  both 
methods  being  wholly  within  the 
purview  of  private  ownership  of 
such  rights  when  acquired.  It  is  not 
without  significance  that  there  is 
omitted  therefrom  the  declaration 
of  the  right  to  acquire  by  condem- 
nation, which  right  runs  only  with 
a  public  service;  and  of  similar 
significance  is  the  fact  that  when 
this  applicant,  in  the  course  of  its 
activities,  needed  to  acquire,  and  did 
acquire,  certain  rights  of  way,  it 
did  not  undertake  to  do  so  by  con- 
demnation, but  effectuated  its  pur- 
pose by  purchase. 

"To  hold  that  property  has  been 
dedicated  to  a  public  use  is  'not  a 
trivial  thing*  (San  Francisco  v. 
Grote,  120  Cal.  60,  41  L.R.A.  835,  65 
Am.  St  Rep.  165,  62  Pac.  127),  and 
such  dedication  is  never  presumed 
'without  evidence  of  unequivocal  in- 
tention' (Niles  V. 
Los    Angeles,    125  dedication  to 

Cal.    572,    68    Pac.  5?*»i^^;r£;. 
190).      The    char-       """*"••• 

acter  of  the  contracts  evidenced  by 
these  water-right  certificates,  the 
restriction  upon  transfer,  the  fixing 
of  the  acreage  quantum,  the  enor- 
mous sum  in  the  aggregate  paid  by 
these  petitioners  for  their  water 
rights,  establish  beyond  the  need  of 
further  discussion  that  the  parties 
to  those  contracts  believed  that 
they  were  dealing  in  their  private 
capacities  and  selling  and  receiving 
water  ior  private  use.  But  one  sug- 
gestion here  is  sufficient.  Is  it  con- 
ceivable that  these  landowners 
would  have  given  Mr.  Whittier  and 
his  associates  a  bonus  of  $438,938.- 
60  for  the  right  to  use  water,  which 
right  the  law  had  given  them  with- 
out the  expenditure  of  one  dollar  of 


it? 


"Upon  this  branch  of  the  case, 
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then,  the  conclusion  is  inevitable 
that  the  applicant  was  not,  as  to 
all  of  its  water  and  properties,  a 
public  service  corporation,  and  that 
these  petitioners  entered  into  their 
contracts  with  applicant,  both  par- 
ties to  each  contract  acting  as  of 
right  in  their  private  capacities. 
Nothing  in  the  cases  relied  on  by 
respondents  militates  against  this 
conclusion.  Franscioni  v.  Soledad 
Land  &  Water  Co.  170  Cal.  221,  149 
Pac.  161,  has  already  been  consid- 
ered. In  that  case  there  was  an  ac- 
quiescence upon  the  part  of  the 
holders  of  private  contracts  to 
change  in  use  from  private  to  pub- 
lic. Here  the  holders  of  such  con- 
tracts are  protesting  and  have  pro- 
tested from  the  moment  that  it  ap- 
peared that  their  contractual  rights 
might  be  impaired.  Limoneira  v. 
Railroad  Commission,  174  Cal.  232, 
P.U.R.1917D,  183,  162  Pac.  1033, 
was  a  case  where  the  company  was 
indisputably  a  public  service  cor- 
poration, but  it  had  entered  into 
two  agreements  which  were  assert- 
ed to  be  private  and  beyond  regu- 
lation. It  has  heretofore  been  said 
that  such  private  right  cannot  be 
carved  out  of  a  public  use  (Leavitt 
V.  Lassen  Irrig.  Co.  157  Cal.  83,  29 
L.R.A.(N.S.)  213,  106  Pac.  404), 
and  the  decision  of  this  court  up- 
holding the  jurisdiction  of  the  Rail- 
road Commission  was  based  upon 
this  ground,  this  court  recognizing 
that  if  a  new  appropriation  had 
been  made  by  the  company,  waters 
from  which  appropriation  were  to 
be  devoted  to  this  private  use,  it 
might  well  be  held  that  the  con- 
tracts were  of  private  character. 
But,  so  reads  the  decision,  'there  is 
nothing  to  compel  the  conclusion 
that  there  was  any  new  appropria- 
tion of  water  to  enable  the  utility  to 
satisfy  the  requirements  of  these 
contracts.'  Palermo  Land  &  Water 
Co.  V.  Railroad  Commission,  173  Cal. 
380,  P.U.R.1917A,  447,  160  Pac. 
228,  is  of  no  value  to  the  present 
consideration,  since  the  contracts 
there  under  review  in  themselves 
provide  for  a  rate  which  should  be 


'fixed  by  public  authority.'  And, 
finally,  it  may  be  added  upon  this 
matter  that  in  Copeland  v.  Fairview 
Land  &  Water  Co.  165  Cal.  148,  131 
Pac.  119,  this  applicant  here  con- 
tended, and  successfully  contended, 
against  the  position  which  it 
now  takes,  the  position  there  taken 
being  that  it  was  not  a  public 
service  corporation.  We  do  not  cite 
this  as  being  a  determinative  adju- 
dication upon  the  question,  but  it 
serves  at  least  to  illustrate  the 
changeable  views  which  the  appli- 
cant has  entertained  of  its  own  ac- 
tivities, functions,  and  duties.  In 
all  respects  vital  to  this  considera- 
tion these  certificates  are  of  the 
character  of  those  considered  in 
Stanislaus  Water  Co.  v.  Bachman, 
152  Cal.  716,  15  L.R.A.(N.S.)  359, 
93  Pac.  858.  In  the  Thayer  Case, 
supra,  it  was  decided  that  the  sale 
in  gross  by  a  water  company  of 
water  to  a  mutual  water  company 
was  not  a  dedication  of  such  waters 
to  public  use.  In  Marin  Water  & 
Power  Co.  v.  Sausalito,  168  Cal.  587, 
143  Pac.  767,  it  was  decided  that  a 
sale  and  delivery  of  water  by  a  wa- 
ter company  to  a  municipality  own- 
ing its  own  water  system,  to  be  sold 
by  the  municipality  to  its  inhabit- 
ants, was  not  a  dedication  of  such 
water  so  sold  in  gvoss  to  a  public 
use  so  that  the  gross  rates  were 
subject  to  municipal  regulation.  It 
is  not  possible  to  see  how,  in  the 
light  of  the  principles  upon  which 
these  adjudications  are  rested,  it 
can  be  held  that  these  private  con- 
tracts with  private  individuals  for 
a  private  supply  of  water  upon  their 
private  lands  was  a  dedication  of 
such  waters  to  public  use. 

"2.  The  second  position  adopted 
by  respondents,  as  above  outlined, 
is  that  this  applicant  is  a  public 
service  corporation,  without  regard 
to  the  question  of  the  dedication  of 
its  properties  to  public  use,  by  vir-» 
tue  of  the  definitions  of  such  public 
service  corporations  found  in  our 
law.  To  begin  with,  the  Constitu- 
tion, art.  12,  §  23,  declares  that 
every  private  corporation  fumiah- 
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ing  water  'either  directly  or  indi- 
rectly,  to  or  for  the  public  .  .  • 
is  hereby  declared  to  be  a  public 
utility  subject  to  such  control  and 
re^ruLation  by  the  Railroad  Commis- 
sion.' Further,  this  section  of  the 
Constitution  declares  that  'every 
class  of  private  corporations,  indi- 
viduals, or  association  of  individ- 
uals, hereafter  declared  by  the  leg- 
islature to  be  public  utilities,  shall 
likewise  be  subject  to  such  control 
and  regulation.'  And,  finally,  this 
section  provides  that  the  right  of 
the  legislature  to  confer  powers  up- 
on the  Railroad  Commission  re- 
specting public  utilities  is  plenary 
and  unlimited  by  any  provisions  of 
the  Constitution.  Pursuant  to  this 
constitutional  definition  and  grant 
of  power,  the  legislature  in  1913 
(Stats.  1913,  p.  84,  chap.  80)  de- 
clared: "'Whenever  any  .  .  . 
corporation  .  .  .  sells,  leases, 
rents  or  delivers  water  to  any  per- 
son, firm,  private  corporation,  mu- 
nicipality, or  any  other  political  sub- 
division of  the  state  whatsoever, 
except  as  limited  by  §  2  hereof, 
whether  under  contract  or  other- 
wise, such  person,  firm  or  private 
corporation  is  a  public  utility,  and 
subject  to  the  provisions  of  the  Pub- 
lic Utilities  Act  of  this  state  and  the 
jurisdiction,  control  and  regulation 
of  the  Railroad  Commission  of  the 
state  of  California.^ 

"And  the.  Public  Utilities  Act 
(Stat  1915,  p.  115)  defines  a  water 
corporation  in  the  following  lan- 
guage: 'The  term  "water  corpora- 
tion," when  used  in  this  act,  in- 
cludes every  corporation  or  person, 
their  lessees,  trustees,  receivers  or 
trustees  appointed  by  any  court 
whatsoever,  owning,  controlling, 
operating  or  managing  any  water 
system  for  compensation  within 
this  state.' 

"It  must  in  this  be  recognized 
that  the  Constitution  of  this  state, 
and  the  legislature  in  pursuance  of 
it,  has  undertaken  to  put  out  of  ex- 
istence any  and  all  private  rights 
in  the  matter  of  the  rental  or  sale 
of  water.  So  far  as  our  Constitu- 
tion and  laws  are  concerned,   the 


state  has  done  this  thing.     There 

stands    between    it 

and     its     enforce-  ii^Liu^aTr-* 

ment.  so  far  as  this  S;;;*o?'eSl;i*r5S; 
court  IS  concerned,  —tate 
only  the  Constitu-  Z'^""*"''"*"" 
tion  of  the  United  States,  which,  as 
the  supreme  law  of  the  land,  is, 
whenever  it  speaks,  the  supreme 
law  of  this  state. 

"What  is  a  public  utility,  over 
which  the  state  may  exercise  its 
regulatory  control  without  regard 
to  the  private  interests  which  may 
be  affected  thereby?  In  its  broad- 
est sense  everything  upon  which 
man  bestows  labor  for  purposes 
other  than  those  for  the  benefit  of 
his  immediate  family  is  impressed 
with  a  public  use.  No  occupation 
escapes  it,  no  merchant  can  avoid 
it,  no  professional  man  can  deny  it. 
As  an  illustrative  type  one  may  in- 
stance the  butcher.  He  deals  with 
the.  public ;  he  invites  and  is  urgent 
that  the  public  should  deal  with 
him.  The  character  of  his  business 
is  such  that,  under  the  police  power 
of  the  state,  it  may  well  be  subject 
to  regulation,  and  in  many  places 
and  instances  is  so  regulated.  The 
preservation  of  cleanliness,  the  in- 
spection of  meats  to  see  that  they 
are  wholesome,  all  such  matters  are 
within  the  due  and  reasonable  regu- 
latory powers  of  the  state  or  na- 
tion. But  these  regulatory  powers 
are  not  called  into  exercise  because 
the  butcher  has  devoted  his  prop- 
erty to  public  service  so  as  to  make 
it  a  public  utility.  He  still  has  the 
unquestioned  right  to  fix  his  prices ; 
he  still  has  the  unquestioned  right 
to  say  that  he  will  or  will  not  con- 
tract with  any  member  of  the  pub- 
lic. What  differentiates  all  such 
activities  from  a  true  public  utility 
is  this,  and  this  only :  That  the  de- 
votion to  public  use  must  be  of  such 
character  that  the  public  generally, 
or  that  part  of  it  which  has  been 
served    and    which 

has    accepted    the  JKi'iKio^i!"*^-" 
service,     has     the 
right  to  demand  that  that  service 
shall  be  conducted,  so  long  as  it  is 
continued,  with  reasonable  efficiency 
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under  reasonable  char^res.  Public 
use,  then,  means  the  use  by  the  pub- 
lic and  by  every  individual  member 
of  it,  as  a  legal  right.  Such  is  not 
only  the  accepted  significance  of  the 
phrase  by  the  great  weight  of  au- 
thority, as  expounded  by  Mr.  Lewis 
(Em.  Dom.  §§  164  et  seq.),  but  is 
the  definition  repeatedly  announced 
by  this  court.  Thus,  in  Pinney  & 
B.  Co.  V.  Los  Angeles  Gas  &  E.  Co. 
168  Cal.  12,  L.R.A.1915C,  282,  141 
Pac.  620,  Ann.  Cas.  1915D,  471,  ex- 
plaining that  it  is  not  the  use  which 
the  consumer  makes  of  the  com- 
modity which  constitutes  the  test 
as  to  whether  or  not  the  owner  or 
purveyor  of  that  commodity  is  a 
public  service  corporation,  it  is  de- 
clared :  "  'It  is  the  duty  which  the 
purveyor  or  producer  has  undertak- 
en to  perform  on  behalf  of  and  so 
owes  to  the  public  generally,  or  to 
any  defined  portion  of  it,  as  the  pur- 
veyor of  a  commodity,  or  as  an 
agency  in  the  performance  of  a 
service,  which  stamps  the  purveyor 
or  the  agency  as  being  a  public  serv- 
ice utility.' 

"To  the  same  effect  is  Thayer  v. 
California  Development  Co.  164 
Cal.  117,  128  Pac.  21,  while  in  Del 
Mar  Water  Co.  v.  Eshleman,  167 
Cal.  666,  680,  140  Pac.  696,  it  is  de- 
clared that  'even  a  constitutional 
declaration  cannot  transform  a 
private  enterprise,  or  a  part  there- 
of, into  a  public  utility,  and  thus 
take  property  for  public  use  with- 
out condemnation  and  payment/ 

''Our  Constitution  and  our  statu- 
tory definitions  above  quoted,  there- 
fore, must  be  construed  as  applying 

only  to  such  proper- 
?a*w!liiVMr-c*.      ties  as  have  in  fact 

*o."p;r2ric"at»itT  ^een  devoted  to  a 

public  use,  and  not 
as  an  effort  to  impress  with  a  pub- 
lic use  properties  which  have  not 
been  devoted  thereto.  For  if  the 
latter  be  the  true  construction  of 
our  Constitution  and  statutes,  then 
manifestly  in  their  operation  they 
are  void  wherever  they  unjustly  in- 
terfere with  private  property  or 
private  contractual  rights  by  force 
of  article  1,  §  10,  and  of  the  14th 


Amendment  of  the  Constitution  of 
the  United  States.  If  the  first  al- 
ternative be  selected,  then,  for  rea- 
sons already  given,  such  parts  of 
these  properties  as  are  affected  by 
the  contracts  with  these  petitioners 
have  not  been  devoted  to  public  use, 
and  their  private  contractual  rights 
must  prevail. 

"For  these  reasons  the  determin- 
ation, conclusion,  and  judgment  of 
the  Commission  that  these  petition- 
ers' contractual  and  vested  rights 
are  subordinate  to  the  regulatory 
powers  of  the  Commission  is  in  ex- 
cess of  the  Commission's  jurisdic- 
tion, and  therefore  void,  and  in  so 
far  the  decree  of  the  Commission  is 
annulled.'' 

We  concur:  LorigaUt  J.;  Melvin, 
J. ;  Richards,  Judge  pro  tem. 

Wilbur,  J.,  dissenting: 

I  dissent.  The  main  opinion 
holds  that  our  state  Constitution, 
and  laws  passed  in  pursuance  there- 
of, authorizing  the  Railroad  Com- 
mission to  fix  rates  for  the  use  of 
water,  are  in  conflict  with  the  Fed- 
eral Constitution  prohibiting  the 
impairment  of  contracts,  and  are  to 
that  extent  void  and  of  no  effect. 
It  concedes  that  the  state  has  exert- 
ed to  the  full  all  its  sovereign  pow- 
ers to  regulate  and  control  the  rates 
for  the  use  of  water,  but  holds  the 
state  to  be  impotent  in  the  presence 
of  the  private  rights  to  water  and 
its  distribution  in  this  case.  I  con- 
cur in  the  main  opinion  in  so  far  as 
it  holds  that  the  right  to  water  (^ 
inch  per  acre)  is  a  private  right.  It 
was  so  held  in  Thayer  v.  California 
Development  Co.  164  Cal.  117,  128 
Pac.  21,  and  the  subsequent  consti- 
tutional amendment  and  statute 
must  be  held  to  have  been  adopted 
in  view  of  that  decision.  But  the 
decision  of  the  Railroad  Commis- 
sion does  not  interfere  with  that 
right.  To  an  understanding  of  the 
case  it  is  essential  that  some  facts 
disclosed  by  the  record  be  stated  in 
addition  to  those  set  forth  in  the 
main  opinion.  The  contracts  under 
which  the  petitioners  claim,  in  addi- 
tion to  securing  to  them  a  certain 
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amount  of  water,  require  the  water 
company  to  deliver  such  water  "at 
such  points  on  the  pipes  or  conduits 
of  the  party  of  the  first  part  (water 
company)  as  may  be  nearest  the 
land''  of  the  grantee.  The  contract 
thus  recognizes  that  the  distribut- 
ing system  belongs  to  the  water 
company.  For  this  system  the  wa* 
ter  company  has  expended  $447,000, 
paid  in  by  its  stockholders.  It  has 
also  received  $438,988.60  from  the 
sale  of  its  water,  a  part  or  all  of 
which  was  expended  in  payment  of 
current  expenses.  It  would  cost 
$657,385  to  reproduce  the  distribut- 
ing system.  That  the  water  com- 
pany has  done  all  in  its  power  to 
dedicate  its  water  and  its  distribut- 
ing system  to  a  public  use  is  held 
in  the  main  opinion,  and  that,  hav- 
ing conceded  and  invoked  the  juris- 
diction of  the  Railroad  Commission, 
the  water  company  should  be  bound 
by  its  dedication,  is  held  in  Palermo 
Land  &  Water  Co.  v.  Railroad  Com- 
mission, 173  Cal.  380,  384,  160  Pac. 
229,  where  it  is  ^aid  by  the  court 
in  banc:  "It  appears  that  in  De- 
cember, 1912,  the  Palermo  Com- 
pany applied  to  the  Railroad  Com- 
mission to  have  its  rates  for  wa'ter 
established,  and  that  the  Commis- 
sion made  its  order  allowing  an  in- 
crease in  the  rates  theretofore  in 
effect.  3  Cal.  R.  C.  1247.  The  case, 
therefore,  falls  directly  within  the 
doctrine  of  Franscioni  v.  Soledad 
Land  &  Water  Co.  170  Cal.  221,  149 
Pac.  161,  where  we  held  that,  as 
against  the  water  company,  such 
submission  to  the  authority  of  the 
regulating  body  was  effective  to 
'change  the  use  from  a  private  and 
particular  use  to  a  public  use  so  as 
to  make  the  service  and  terms  of 
delivery  subject  to  regulation  and 
control  by  public  authority.'  No 
valid  distinction  can  be  drawn  be- 
tween the  Franscioni  Case  and  the 
one  before  us.'' 

In  the  instant  case  the  owners  of 
property  costing  $657,385  to  repro- 
duce dedicate  the  same  to  a  public 
use,  and  the  state,  through  its  Con- 
stitution, its  laws,  and  its  duly  ac- 
credited    representatives,     accepts 


and  acts  upon  such  dedication.  It 
is  held  in  the  main  opinion  that 
such  dedication  of  such  property 
is  ineffectual.  If  it  is  once  conced- 
ed that  the  distributing  system  is, 
or  has  been,  dedicated  to  a  public 
use,  it  follows  that  the  rates  to  be 
charged  for  the  use  thereof  are  to 
be  fixed  by  public  authority,  anfi 
that  the  inhibition  of  the  Federal 
Constitution  against  the  impair- 
ment of  contracts  does  not  apply, 
even  though  rates  in  excess  of  the 
contract  rates  are  fixed.  Limoneira 
Co.  V.  Railroad  Commission,  174 
Cal.  232,  162  Pac.  1033.  The  main 
opinion  holds  that  the  purchasers  of 
the  water  contracts  not  only  secured 
a  right  to  the  water,  but  also  se- 
cured an  easement  in  the  distribut- 
ing system  attaching  to  the  land, 
and  thus  have  a  property  right  in 
the  pipe  lines;  citing  Stanislaus 
Water  Co.  v.  Bachman,  152  Cal.  726, 
15  L.R.A.(N.S.)  359,  93  Pac.  858; 
Copeland  v.  Fairview  Land  &  Water 
Co.  165  Cal.  154,  131  Pac.  119;  Pa- 
lermo Land  &  Water  Co.  v.  Railroad 
Commission,  173  Cal.  386,  P.U.R. 
1917A,  477,  160  Pac.  228.  If  we 
hold  that  the  owners  of  water  certif- 
icates have  a  property  right  so  def- 
inite in  the  pipe  lines  and  distribut- 
ing system  as  to  prevent  the  dedica- 
tion thereof  to  a  public  use  by  the 
water  company,  it  would  seem  that 
such  owners  should  at  least  bear  the 
corresponding  burden  of  the  main- 
tenance thereof,  including  their  pro- 
portion of  the  expense  of  distribu- 
tion of  the  water  contained  therein, 
particularly  as  against  the  public 
also  served  thereby.  The  Railroad 
Commission  finds  that  the  system 
has  at  all  times  been  run  at  a  loss. 
Neither  the  public  nor  the  private 
users  of  water  have  paid  their  pro- 
portion of  the  expense  of  mainte- 
nance. The  annual  loss,  including 
depreciation,  now  approximates 
$30,000.  The  proportion  thereof 
properly  apportioned  to  the  owners 
of  water  certificates  (94  per  cent, 
according  to  the  main  opinion) 
would  be  $28,200.  If  the  system  is 
to  remain  a  going  concern,  this 
amount,  at  least,  must  be  assessed 
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upon  the  publie  users  (the  8  to  6 
per  cent),  if  the  private  users  can- 
not be  required  to  pay  more  than 
the  contract  rate.  The  holders  of 
water  certificates  bought  with 
knowledge  that  the  system  was 
used  and  to  be  used  to  distribute 
water  devoted  to  a  public  use.  By 
thus  consenting  that  public  waters, 
mingled  with  their  private  waters, 
could  be  conveyed  through  the 
distributing  system  in  which  they 
have  an  interest,  they  assented  to 
the  use  of  their  property  (the 
pipe  line)  for  a  public  use.  If 
they  owned  the  whole  pipe  line 
and  thus  used  it,  it  must  be  con- 
ceded that  they  thereby  dedicated 
the  same  to  a  public  use.  Why 
does  not  their  assent  to  such  use 
of  their  undivided  right  therein 
necessarily  constitute  such  a  dedi- 
cation thereof  to  a  public  use? 
Their  rights  in  the  water  and  in  the 
system  can  be  recognized  by  the 
Railroad  Commission  in  fixing  rates. 
A  rate  proportionately  lower  than 
that  imposed  on  those  having  no 
property  right  in  the  water  or  dis- 
tributing system  can  be  fixed.  Al- 
though it  is  conceded  that,  the  stat- 
ute authorizes  the  fixing  of  rates  by 
the  Railroad  Commission  in  this 
case,  if  constitutional,  it  is  well  to 
observe  that  the  commingling  of 
public  and  private  waters  in  a  pri- 
vately owned  distributing  system  is 
expressly  made  a  basis  of  the  juris- 
diction of  the  Railroad  Commission. 
Stat.  1913,  p.  84,  §§  2-4. 

"Sec.  2.  Whenever  any  private 
corporation  or  association  is  organ- 
ized for  the  purpose  solely  of  de- 
livering water  to  its  stockholders  or 
members  at  cost,  and  delivers  water 
to  no  one  except  its  stockholders  or 
members  at  cost,  such  private  cor- 
poration or  association  is  not  a  pub- 
lic utility,  and  is  not  subject  to  the 
jurisdiction,  control  or  regulation 
of  the  Railroad  Commission  of  the 
state  of  California. 

"Sec.  3.  Whenever  any  private 
corporation  or  association  organized 
for  the  purpose  of  delivering  water 
solely  to  its  stockholders  or  mem- 
bers at  cost  does  deliver  water  to 


others  than  its  stockholders  or 
members  for  compensation,  such 
private  corporation  or  association 
becomes  a  public  utility  and  subject 
to  the  terms  of  the  Public  Utilities 
Act  and  the  jurisdiction,  control  and 
regulation  of  the  Railroad  Commis- 
sion of  the  state  of  California. 

"Sec.  4.  Whenever  any  private 
corporation  or  association  is  organ- 
ized both  for  the  purpose  of  deliver- 
ing  water  to  its  stockholders  or 
members  at  cost  and  to  persons, 
firms,  corporations,  municipalities 
or  other  political  subdivisions  of  the 
state  in  addition  thereto,  such  pri- 
vate corporation  or  association  is  a 
public  utility  and  subject  to  the  pro- 
visions of  the  Public  Utilities  Act 
and  to  the  jurisdiction,  control  and 
regulation  of  the  Railroad  Commis- 
sion of  the  state  of  California." 
Stat.  1913,  p.  85. 

It  is,  of  course,  the  duty  of  the 
Railroad  Commission  to  recognize 
private  and  constitutional  rights 
and  fix  the  rates  with  reference 
thereto.  In  this  oase,  while  finding, 
erroneously,  as  we  hold,  that  all  the 
water  distributed  by  the  water  com- 
pany was  dedicated  to  a  public  use, 
it  nevertheless  refused  to  consider 
the  value  of  the  water  as  a  basis  for 
fixing  the  rates,  and,  although  the 
water  company  at  first  sought  a 
reasonable  interest  upon  the  alleged 
value  thereof  ($494,000),  the  com- 
pany abandoned  its  claim,  and  the 
Railroad  Commission  refused  to 
recognize  it.  In  short,  in  effect,  the 
water  users  who  had  paid  $438,000 
therefor  were  recognized  as  entitled 
to  water  claimed  to  be  worth  $494,- 
000.  The  Railroad  Commission  fixed 
rates  for  water  that  would  pay  the 
operating  and  maintenance  ex- 
penses and  give  a  revenue  to  the 
company  on  a  capitalization  of  less 
than  one  half  of  the  value  of  their 
distributing  plant.  It  seems  clear 
that  the  water  company  and  the 
certificate  holders,  by  express  dedi- 
cation and  by  necessary  implica- 
tion, have  consented  to  the  juris- 
diction of  the  Railroad  Commission 
in  so  far  as  the  distributing  system 
is  concerned,  and  that,  therefore,  it 
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has  jurisdiction,  and  that  in  the 
exercise  of  that  jurisdiction  it  has 
not  violated  any  rights  of  petition* 
ers  in  the  water  or  distributing  sys- 
tem, such  as  would  justify  our  in- 
terference. I  therefore  conclude 
that  the  jurisdiction  of  the  Rail- 
road Commission  may  be  well  predi- 
cated upon  the  consent  of  the  water 
company  and  the  implied  consent  of 
the  certificate  holders  whose  prop- 
erty rights  are  given  due  considera- 
tion by  the  Railroad  Commission. 
It  is  also  true,  I  think,  that  the  busi- 
ness of  storing,  conserving,  and  dis- 
tributing water,  whether  privately 
owned  or  dedicated  to  public  use,  to 
large  tracts  of  land  for  the  use  of 
large  numbers  of  persons  for  do- 
mestic and  irrigation  purposes  in 
an  arid  state,  particularly  where 
such  distributer  enjoys  a  monopoly, 
is  so  clearly  a  matter  of  great  pub- 
lic concern  as  to  justify  the  people 
in  declaring  that  such  business  is  a 
public  utility.  It  is  unnecessary  to 
give  reasons  in  detail  for  such  an 
obvious  conclusion,  but  it  may  be 
noted  that  changed  labor  conditions, 
increased  cost  of  supplies  and  ma- 
terials necessary  to  maintain  such 
distributing  system,  bankruptcy, 
termination  of  corporate  existence, 
or  death  of  individuals  furnishing 
water,  all  have  a  marked  effect  up- 
on the  ability  of  the  distributer  to 
distribute  water,  and  upon  the  pub- 
lic so  furnished  with  water,  and 
that  the  ordinary  remedies  for 
breach  of  contract  to  distribute  or 
deliver  water,  or  equitable  actions 
to  protect  and  enforce  such  con- 
tract rights,  would  be  wholly  inade- 
quate to  protect  the  public  directly 
and  indirectly  affected  by  such  fail- 
are  and  the  consequent  damage. 
Many  of  these  considerations,  how- 
ever,  do  not  apply  to  the  corpora- 
tions excepted  from  control  of  the 
Railroad  Commission,  for  the  rea- 
son that  in  such  mutual  companies 
the  actual  cost  of  maintenance, 
whether  great  or  small,  is  distribut- 
ed among  the  water  owners.  As  we 
are  dealing  with  legislation  that 
definitely  and  clearly  authorizes  the 
fixing  of  the  rates  for  the  water 


company  under  constitutional  pro- 
visions, authorizing  such  legisla- 
tion and  providing  for  such  fixing  of 
rates  (art.  14,  and  art.  12,  §  23),  we 
need  only  consider  whether  the  Fed- 
eral Constitution  prohibits  such  ac- 
tion, and  for  that  purpose  we  must 
look  to  the  Supreme  Court  of  the 
United  Stetes  as  final  and  conclusive 
authority.  The  question  of  the  lim- 
itations upon  state  legislative  pow- 
er by  the  Federal  Copstitution  has 
been  frequently  under  consideration 
by  that  court.  Only  a  few  cases 
need  be  noted. 

In  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  28  L.  ed. 
173,  4  Sup.  Ct.  Rep.  48,  the  Supreme 
Court  of  the  United  States  said: 
"That  it  is  within  the  power  of  the 
government  to  regulate  the  prices 
at  which  water  shall  be  sold  by  one 
who  enjoys  a  virtual  monopoly  of 
the  sale,  we  do  not  doubt.  That 
question  is  settled  by  what  was  de- 
cided on  full  consideration  in  Munn 
V.  Elinois,  94  U.  S.  113,  24  L.  ed.  77. 
As  was  said  in  that  case,  such  regu- 
lations do  not  deprive  a  person  of 
his  property  without  due  process  of 
law." 

In  the  case  of  Munn  v.  Illinois, 
supra,  in  passing  upon  the  power  of 
the  legislature  of  the  stete  of  Illi- 
nois to  declare  grain  elevators  public 
utilities,  and  regulating  rates  for 
the  storage  and  handling  of  grain, 
the  Supreme  Court  said:  'This 
brings  us  to  inquire  as  to  the  prin- 
ciples upon  which  this  power  of 
regulation  resto,  in  order  that  we 
may  determine  what  is  within  and 
what  without  its  operative  effect. 
Looking,  then,  to  the  common  law, 
from  whence  came  the  right  which 
the  Constitution  protects,  we  find 
that  when  private  property  is  'af- 
fected with  a  public  interest  it 
ceases  to  be  juris  privati  only.'  This 
was  said  by  Lord  Chief  Justice  Hale 
more  than  two  hundred  years  ago, 
in  his  treatise  De  Portibus  Maris,  1 
Hargrave's  Law  Tracts,  78,  and  has 
been  accepted  without  objection  as 
an  essential  element  in  the  law  of 
property  ever  since.  Property  does 
become  clothed  with  a  public  inter- 
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est  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect 
the  community  at  large.  When, 
therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus 
created.  He  may  withdraw  his 
grant  by  discontinuing  the  use ;  but, 
so  long  as  he  maintains  the  use,  he 
must  submit  to  the  control." 

In  Atlantic  Coast  Line  R.  Ck>.  v. 
Goldsboro,  232  U.  S.  548,  68  L.  ed. 
.721,  34  Sup.  Ct.  Rep.  364,  the  rule 
is  thus  stated:  'It  is  settled  that 
neither  the  'contract'  clause  nor  the 
'due  process'  clause  has  the  effect 
of  overriding  the  power  of  the  state 
to  establish  all  regulations  that  are 
reasonably  necessary  to  secure  the 
health,  safety,  good  order,  comfort, 
or  general  welfare  of  the  commun- 
ity; that  this  power  can  neither  be 
abdicated  nor  bargained  away,  and 
is  inalienable  even  by  express  grant ; 
and  that  all  contract  and  property 
rights  are  held  subject  to  its  fair 
exercise.  Slaughter-House  Cases, 
16  Wall.  36,  62,  21  L.ed.  394,  404; 
Munn  V.  Illinois,  94  U.  S.  113,  125, 
'24  L.  ed.  77,  84;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  33,  24 
L.  ed.  989,  992 ;  Mugler  v.  Kansas, 
123  U.  S.  623,  665,  31  L.  ed.  205,  211, 
8  Sup.  Ct.  Rep.  273;  Crowley  v. 
Christensen,  137  U.  S.  86,  89,  84  L. 
ed.  620,  621,  11  Sup.  Ct.  Rep.  13; 
New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  567,  38  L.  ed.  269, 
272,  14  Sup.  Ct.  Rep.  437 ;  Texas  & 
N.  O.  R.  Co.  V.  Miller,  221  U.  S.  408, 
414,  415,  55  L.  ed.  789,  795,  796,  31 
Sup.  Ct.  Rep.  534.'' 

In  determining  the  question 
whether  or  not  a  business  is  of  such 
public  interest  and  concern  as  to 
subject  it  to  regulation  as  a  public 
utility,  the  Supreme  Court  of  the 
United  States  holds  that  that  ques- 
tion is  primarily  one  for  the  legis- 
lature. In  Munn  v.  Illinois,  supra, 
it  is  said:  "For  our  purposes  we 
must  assume  that,  if  a  state  of 
facts  could  exist  that  would  justify 


such  legislation,  it  actually  did  exist 
when  the  statute  now  under  consid- 
eration was  passed.  For  us  the 
question  is  one  of  power,  not  of  ex- 
pediency. If  no  state  of  circum- 
stances could  exist  to  justify  such  a 
statute,  then  we  may  declare  this 
one  void,  because  in  excess  of  the 
legislative  power  of  the  state.  But 
if  it  could,  we  must  presume  it  did. 
Of  the  propriety  of  legislative  inter- 
ference within  the  scope  of  legisla- 
tive power,  the  legislature  is  the 
exclusive  judge." 

It  seems  clear  from  these  author- 
ities, upon  the  facts  found  by  the 
Railroad  Commission,  that  the  state 
had  power  to  declare  the  water  sys- 
tem a  public  utility.  It  finds  that 
"the  consumers  concede  that,  in  so 
far  as  the  supply  of  domestic  water 
to  persons  other  than  the  holders  of 
water  certificates  is  concerned,  peti- 
tioner is  a  public  utility."  That  the 
"petitioner  adopted  rules  and  regu- 
lations for  the  sale  of  water  for  ir- 
rigation and  domestic  use,  which 
rules  yirere  printed  and  distributed 
to  its  consumers  and  referred  to  in 
petitioner's  advertisements.  Peti- 
tioner's business  has  grown  from  its 
initial  supply  of  domestic  water  to 
the  first  inhabitants  of  what  is  now 
the  town  of  Hemet,  until  in  1915»  as 
shown  by  petitioner's  annual  report 
for  the  year  ending  December  31, 
1915,  on  file  with  the  Railroad  Com- 
mission, petitioner  sold  water 
through  85  meters  for  irrigation, 
481  meters  for  domestic  use,  5  met- 
ers for  manufacturing  and  power, 
and  6  meters  for  public  use.  During 
the  same  year  petitioner  sold  water 
measured  through  other  devices  for 
irrigation  of  5,554  acres  of  land. 
Approximately  2,500  people,  includ- 
ing approximately  1,500  in  the  town 
of  Hemet,  rely  upon  petitioner's 
system  as  their  sole  source  of  wa- 
ter." That  the '"petitioner  is  a  wa- 
ter company,  incorporated  under  the 
laws  of  this  state.  It  is  the  only 
water  system  in  control  of  water 
which  it  sells  for  compensation.  For 
niore  than  twenty-five  years  peti- 
tioner has  been  engaged  in  the  sale 
of  water  to  the  entire  public  on  the 
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land  to  the  service  of  which  peti- 
tioner has  dedicated  its  water.  Pe- 
titioner has  fixed  and  enforced 
rates*  rules,  and  regulations  for  the 
service  of  water  for.  irrigation  and 
domestic  purposes  and  to  the  town 
of  Hemet  for  public  purposes.  Peti- 
tioner's water  system  consists  of 
watershed  lands,  the  Lake  Hemet 
reservoir  on  the  south  fork  of  the 
San  Jacinto  river  diversion  works  at 
four  points  of  diversion,  transmis- 
sion mains  of  riveted  steel  and  wood 
pipe,  wooden  flume  and  lined  ditch 
and  a  distributing  system  of  wood- 
en and  concrete  flume,  concrete  and 
riveted  steel  pipe,  all  used  in  the  de- 
livery of  water  to  wholesale  and  ir- 
rigation consumers.  In  addition, 
petitioner  owns  and  operates  a  sepa- 
rate system  with  a  separate  diver- 
sion for  the  distribution  of  water 
through  riveted  steel  and  standard 
screw  pipe  to  domestic  consumers. 
In  the  operation  of  its  system  peti- 
tioner for  more  than  fifteen  years 
has  had  the  control  and  use  of  17/20 
of  the  water  of  the  north  fork  of 
the  San  Jacinto  river  and  Straw- 
berry creek  under  agreements  with 
Fairview  Land  &  Water  Company, 
the  owner  of  such  waters.  The  safe 
yield  of  petitioner's  water  system  is 
161,000  miner's  inch  days  annually, 
or  6,376  acres  feet,  delivering  725 
miner's  inches  during  the  irrigating 
season." 

It  is  also  found  that  the  water 
company  had  issued: 

(a)  Contracts  covering  69.36 
acres  at  the  rate  of  $5  per  acre  per 
year. 

(b)  Contracts  covering  5,874.77 
acres  at  the  rate  of  $2  per  acre  per 
year,  and  that  the  amount  of  acres 
irrigated  was  5,554;  that  "petition- 
er's total  operating  expenses  to  De- 
cember 31,  1914,  were  $612,353.87 ; 
$93,607.43  was  depreciation.  Total 
cost  of  operation  was  $418,746.44* 
Total  revenue,  after  deducting  re- 
ceipts from  the  sale  of  water  rights, 


$289»824.47.  It  thus  appears  that 
the  result  of  petitioner's  operations 
under  its  rates  now  in  effect  has 
been  a  gross  revenue  of  $178,921.97, 
less  than  bare  operating  and  main- 
tenance expenses." 

We  are  not  called  to  pass  upon  the 
reasonableness  of  the  rates  fixed  by 
the  Railroad  Commission,  if  no  con- 
stitutional right  is  invaded. 

'  I  therefore  conclude  that  the  Rail- 
road Commission  had  authority  to 
fix  rates  under  the  Constitution  and 
law: 

First,  for  the  reason  that  the  wa- 
ter company  had  consented  thereto 
by  the  express  dedication  of  all  its 
interest  In  the  system,  and  that  the 
Railroad  Commission  was  empow- 
ered and  required,  in  fixing  rates, 
to  fix  them  with  due  regard  to  the 
private  ownership  of  the  water-cer- 
tificate holders  in  the  water  and  the 
distributing  system. 

Second,  for  the  reason  that  the 
owners  of  water  certificates  had 
consented  to  the  use  of  the  distrib- 
uting system,  and  their  interest 
therein  by  the  public,  and  had  thus 
jointly  with  the  water  company  ded- 
icated the  distributing  system  to  a 
public  use. 

Third,  for  the  reason  that  the 
character  of  the  business  conducted 
by  the  water  company  and  water 
users  authorized  the  state  to  declare 
the  same  a  public  utility,  and  to  pro- 
vide for  the  fixing  of  rates  by  the 
Railroad  Commission,  whose  duty 
it  was  to  fix  rates  in  due  recognition 
of  the  private  rights  of  water-cer- 
tificate holders  in  such  property, 
and  that  the  intervention  of  this 
trourt  is  only  proper  where  a  clear 
violation  of  such  rights  appears. 

Petition  for  rehearing  denied  Oc- 
tober 31,  1918. 

Petition  for  a  writ  of  certiorari 
denied  by  the  Supreme  Court  of  the 
United  States,  March  10, 1919  (249 
U.  S.  601,  68  L.  ed.  797,  39  Sup.  Ct. 
Rep.  259). 
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ANNOTATION. 


Irrigation  company  as  a  public  utility. 


I.  Scope:  subject  as  related  to  question 
of  eminent  domain,  268. 

II.  Irrigation  companies  as  public  serv- 
ice corporations,  in  general : 

a.  Statement  of  rules,  271. 

b.  Not  strictly  common  carriers, 

276. 
e.  Particular  applications,  277. 

III.  Mutual   and   private  companies  in 

general,  280. 

IV.  Sale    of   land    with    water    rights, 

283. 

/•  Scope:  subject  as  related  to  queation 
of  eminent  domain. 

The  present  annotation  deals  with 
the  question  whether  irrigation  com- 
panies are  public  utilities,  and,  if  not 
always  public  utilities,  under  what 
circumstances  they  are  such.  It  does 
not  cover  the  various  questions  as  to 
rights  and  duties  arising  from  such  a 
status,  once  it  is  assumed  or  decided 
that  the  status  of  public  utility  exists. 
No  attempt  has  been  made  to  define  or 
restrict  to  a  narrow  limit  the  term 
''public  utility  ;'*  but  the  annotation 
aims  to  include  cases  in  general  which 
involve  the  question  of  governmental 
or  judicial  control  of  irrigation  com- 
panies on  the  ground  that  they  are  af- 
fected with  a  public  interest. 

At  the  outset  of  the  present  dis- 
cussion arises  the  question  of  the 
relationship  of  the  question  herein 
considered  to  that  of  the  right  of  ir- 
rigation companies  to  exercise  the 
power  of  eminent  domain.  It  may  be 
said  in  general  that  in  some  jurisdic- 
tions the  fact  that  an  irrigation  com- 
pany is  clothed  with  the  power  of 
eminent  domain,  and  exercises  that 
power,  is  considered  as  marking  it  as 
in  some  sense,  at  least,  affected  with 
a  public  interest,  and  as  separating  it 
from  the  class  of  mere  private  cor- 
porations. But  this  does  not  appear 
to  be  the  universal  rule.  Both  on 
principle  and  authority,  it  would  seem 
that  a  company  formed  for  the  purpose 
of  irrigating  land  in  an  arid  state 
might  conceivably  be  regarded  as  tak- 
ing its  land  for  a  canal  for  a  public 


y.  Change  from  private  to  public  use 
or  vice  versa;  effect  of  incorpor- 
ation, 284. 
VI.  Effect  of  charter  provisions  or  pro- 
visions of  statute  under  which 
company  is  incorporated,  286. 
VII.  Effect  of  provisions  in  appropriation 

notice,  288. 
VIII.  Effect  on  remainder  of  dedication  to 
public  use  of  part  of  water  sup- 
ply, 288. 
IX.  Effect  of  voluntary  submission  to 
Utilities  Commission,  289. 

purpose  within  the  meaning  of  em- 
inent domain  statutes,  and  yet,  be- 
cause of  the  circumstances  of  its  de- 
livery of  water  to  consumers,  might 
not  be  regarded  as  a  public  utility  in 
the  sense  that  it  could  be  compelled 
to  deliver  water  generally  to  all  under 
its  canal  who  applied,  or  could  be 
compelled  to  furnish  water  on  rates 
and  terms  fixed  by  a  utilities  commis- 
sion. The  differences  in  the  views  of 
the  courts  will  appear  from  the  au- 
thorities herein  cited.  But  since  these 
views  are  divergent^  and  cases  on  the 
question  of  the  right  of  irrigation 
companies  to  exercise  the  power  of 
eminent  domain  are  not  conclusive  in 
their  reasoning,  irrespective  of  the 
conclusion  reached,  on  the  question 
whether  irrigation  companies  are  pub- 
lic utilities,  it  seems  desirable  in  the 
present  annotation  to  point  out  these 
distinctions  and  the  relation  of  the 
present  question  to  that  of  eminent 
domain,  rather  than  to  cover  the  lat- 
ter question. 

In  Kinney  on  Irrigation  ft  Water 
Rights,  vol.  8,  pp.  2613,  2614,  it  is 
said :  ^'As  far  as  the  use  of  the  water 
appropriated  and  controlled  by  private 
water  companies  is  concerned,  wheth- 
er they  are  incorporated  or  unincor- 
porated, under  the  later  authorities,  a 
distinction  must  be  observed  between 
the  terms  'public  use,'  and  'public 
service.'  An  individual  may  alone  be 
engaged  in  the  conducting  of  water 
from  a  natural  source  of  supply  solely 
for  the  purpose  of  irrigating  his  own 
tract  of  land,  and  such  a  use  of  the 
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water  is  deemed  a  public  use,  for  the 
utilization  of  which  he  may  condemn 
a  right  of  way  over  the  private  lands 
of  others,  yet  it  could  not  be  contend- 
ed for  an  instant  that  this  person  was 
engaged  in  a  public  service,  as  the 
term  is  used  in  connection  with  public 
service  companies.  Again,  to  carry 
our  illustration  further,  a  group  of 
individuals  owning  lands  in  the  same 
Immediate  neighborhood,  and  each 
owning  a  water  right,  which  he  used 
to  irrigate  his  own  particular  tract, 
may  band  themselves  together  and  or- 
gamze  a  water  company,  either  incor- 
porated or  unincorporated,  for  the 
purpose  of  furnishing  water  to  others, 
and  the  use  to  which  the  water  is  put 
is  a  public  use,  yet  this  company, 
where  the  distribution  of  the  water  is 
exclusively  to  its  shareholders,  is  not 
a  public  service  company,  or  comes 
within  the  restrictions  imposed  by  the 
statutes  regulating  such  companies. 
'Public  service'  or  'quasi  public'  water 
companies,  may  be  defined  as  those 
companies,  either  incorporated  or  un- 
incorporated, which  are  engaged  in 
the  business  of  furnishing  or  carry- 
ing water  for  hire,  to  all  consumers 
who  can  be  provided  with  water  under 
their  systems,  and  who  may  apply  for 
the  same,  up  to  the  full  capacity  of 
such  systems.  Such  a  company  is, 
therefore,  a  public  agency,  and  the 
use  to  which  the  water  is  put  is  also 
a  public  use." 

And  in  Nampa  &  M.  Irrig.  Dist.  v. 
Briggs  (1915)  27  Idaho,  84,  147  Pac. 
75,  in  reply  to  the  contention  that  the 
plaintiff  irrigation  district  was  a  pub- 
lic service  corporation,  the  court  said : 
*'The  appellant  is  not  a  public  service 
corporation  in  the  sense  that  it  is  a 
common  carrier  to  any  other  or  great- 
er extent  than  the  term  implies  when 
applied  to  its  own  membership,  and 
confined  to  the  business  of  carrying 
water  for  the  irrigation  of  lands  with- 
in its  own  district.  It  is  a  mutual,  co- 
operative corpuoration,  organized  not 
for  profit,  engaged  in  distributing  wa- 
ter to  its  members  for  use  upon  lands 
within  its  district.  .  .  .  It  is  true, 
as  has  been  suggested,  that  a  cor- 
poration such  as  the  appellant  is  may 
exercise  the  power  of  eminent  domain, 


but  it  must  be  remembered  that  in 
Idaho  the  right  to  take  private  prop- 
erty for  a  public  use,  upon  payment 
of  just  compensation  therefor,  does 
not,  of  necessity,  constitute  a  corpora- 
tion invested  with  that  right  a  public 
service  corporation  in  the  sense  that 
the  public  may  exact  any  service  from 
it." 

The  distinctions  above  referred  to 
appear  more  clearly  from  considera- 
tion of  the  case  of  Nash  v.  Clark 
(1904)  27  Utah,  158.  1  L.R.A.(N.S.) 
208,  101  Am.  St.  Rep.  953,  75  Pac.  371, 
1  Ann.  Cas.  300,  afifirmed  in  (1905) 
198  U.  S.  361,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171.  Re- 
ferring to  the  term  "public  use"  for 
which  property  may  be  taken  under 
eminent  domain,  the  court,  in  holding 
that  the  reclamation  of  land  by  irriga- 
tion was  such  a  public  use  that  the 
legislature  might  lawfully  authorize 
the  condemnation  of  a  right  of  way 
over  private  property  to  convey  water 
for  that  purpose  to  land  belonging  to 
a  private  individual, '  stated :  "What 
is  a  public  use  cannot  always  be  de- 
termined by  the  application  of  purely 
legal  principles.  This  is  evidenced 
from  the  fact  that  there  are  two  lines 
of  authority,  neither  of  which  at- 
tempts to  lay  down  any  fixed  rule  as 
a  guide  to  be  followed  in  all  cases. 
One  class  of  authorities,  in  a  general 
way,  holds  that  by  public  use  is  meant 
a  use  by  the  public  or  its  agencies, 
— that  is,  the  public  must  have  the 
right  to  the  actual  use  in  some  way  of 
the  property  appropriated;  whereas 
the  other  line  of  decisions  holds  that 
it  is  a  public  use  within  the  meaning 
of  the  law  when  the  taking  is  for  a 
use  that  will  promote  the  public  in- 
terest, and  which  use  tends  to  develop 
the  great  natural  resources  of  the 
commonwealth.  After  a  careful  exam- 
ination of  the  leading  cases  on  this 
subject,  we  are  of  the  opinion  that 
the  class  of  decisions  last  mentioned  is 
more  in  harmony  with  enlightened 
public  policy,  and  the  liberal  inter-: 
pretation  given  the  term  'public  use' 
which  the  legislature  has,  in  effect, 
declared  shall  be  followed  in  this 
state,  is  far  more  conducive  to  individ- 
ual and  public  advancement  than  the 
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restricted  construction  .  adopted  and 
followed  by  the  line  of  decision  first 
referred  to." 

The  rule  was  laid  down  in  State  ex 
rel.  Galbraith  v.  Superior  Ct.  (1910) 
59  Wash.  621, 140  Am.  St.  Rep.  893, 110 
Pac.  429,  in  holding  that  an  irrigation 
company,  assumed  to  be  under  no  ob- 
ligation to  serve  the  public,  might 
exercise  the  power  of  eminent  domain ; 
that  the  test  of  public  use  in  the  ac- 
quisition of  water  rights  and  rights 
of  way  for  canals  and  ditches  for 
irrigation  purposes  is  not  necessarily 
the  service  the  party  seeking  to  ac- 
quire such  rights  may  be  compelled  to 
render  to  the  public  in  connection 
therewith.  The  court  cited  a  provi- 
sion of  the  state  Constitution  that 
private  property  should  not  be  taken 
for  private  use,  except  for  private 
ways  of  necessity,  and  for  drains, 
flumes,  or  ditches  for  agricultural  pur- 
poses. 

f  There  are,  however,  some  cases  in 
which  the  courts  closely  associate  the 
question  of  the  exercise  of  the  power 
of  eminent  domain  with  the  question 
whether  the  irrigation  company  is  af- 
fected with  a  public  interest  as  a  pub- 
lic or  quasi  public  corporation. 

Thus,  in  Raywood  Rice  Canal  &  Mill. 
Co.  v.  Erp  (1912)  105  Tex.  161,  146 
S.  W.  155,  the  court,  in  connection 
with  a  ruling  which  involved  the  view 
that  an  irrigation  company  was  a 
quasi  public  corporation,  stated :  "The 
granting  of  the  power  of  eminent 
domain  imposes  a  public  service  in 
return.  No  authority  under  our  law 
exists  for  conferring  the  power  of 
eminent  domain  for  private  use.  The 
moment  such  power  is  granted,  the 
grantee  becomes  quasi  public  in  char- 
acter, and  while  his  or  its  functions 
are  exercised  for  profit,  they  must  be 
exercised  in  the  interest  of  the  public, 
upon  reasonable  terms  and  without 
discrimination.  This  is  the  rule,  inde- 
pendent of  statutory  enactment." 

And  in  Colorado  Canal  Co.  v.  Mc- 
Farland  (1906)  —  Tex.  Civ.  App.  ~. 
94  S.  W.  400,  the  court  stated  that  the 
power  of  eminent  domain  could  be 
granted  only  for  a  public  use,  and 
that  when  it  was  conferred  by  law,  as 
in  that  state,  on  irrigation  companies, 


their  status  as  quasi  public  was  fixed^ 
regardless  of  whether  the  power  was 
exercised  or  not. 

Although  holding  the  irrigation 
company  in  question,  which  had  not 
exercised  the  power  of  eminent 
domain,  not  a  public  utility  within  the 
meaning  of  a  statute  requiring  public 
utilities  to  make  certain  reports  to 
the  secretary  of  state,  the  court  in 
State  ex  rel.  Coco  v.  Riverside  Irrig. 
Co.  (1917)  142  La.  10,  76  So.  216, 
stated  that  the  statutes  conferred  on 
corporations  organized  for  the  con- 
struction and  maintenance  of  canals, 
and  specifically  accepting  the  stat- 
utory conditions,  the  right  of  eminent 
domain  and  other  privileges,  w^hich 
would  probably  convert  those  which 
accepted  into  public  service  or  public 
utility  corporations. 

After  holding  that  water  of  an  irri- 
gation company  had  not  been  dedicat- 
ed to  public  use,  the  court  in  Thayer 
V.  California  Development  Co.  (1912) 
164  Cal.  117,  128  Pac.  21,  stated  that 
it  would  follow,  as  a  matter  of  course, 
that  the  company  did  not  possess  the 
power  of  eminent  domain. 

And  in  Gravelly-Ford  Canal  Co.  v. 
Pope  &  T.  Land  Co.  (1918)  K  Cal. 
App.  556,  178  Pac.  150,  it  was  held 
that  the  California  statute  declaring 
irrigation  to  be  a  public  use,  and  pro- 
viding that  the  power  of  eminent 
domain  might  be  exercised  on  behalf 
of  such  use,  should  not  be  construed 
as  authorizing  condemnation  of  prop- 
erty by  a  private  irrigation  company 
not  proposing  to  deliver  water  to  any 
except  its  own  stockholders. 

In  Allen  v.  Railroad  Commission 
(reported  herewith)  ante,  249,  the 
court,  in  holding  that  the  -  irrigation 
company  in  question  had  not  dedicated 
its  water  to  a  public  use,  called  atten- 
tion to  the  fact  that  it  had  not  exer- 
cised the  power  of  eminent  domain, 
and  that  its  articles  of  incorporation 
declared  that  it  would  acquire  its  wa- 
ter and  water  rights  "by  purchase  and 
appropriation." 

An  irrigation  company  which  has 
obtained  judgment  in  condemnation 
proceedings  on  the  theory  that  it  is 
exercising  the  right  of  eminent  domain 
for  the  benefit  of  a  specified  district, 
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including  the  land  through  which  the 
right  of  way  is  obtained,  may  be 
estopped  by  the  judgment,  as  against 
the  landowner,  to  deny  that,  so  far 
as  he  is  concerned,  it  is  exercising  a 
public  use  for  the  benefit  of  the  land- 
owners along  the  line  of  the  ditch. 
Lowe  V.  Yolo  County  Consol.  Water 
Co.  (1910)  157  CaL  603,  108  Pac.  297. 

The  annotation  does  not  cover  the 
question  whether  an  irrigation  canal 
is  dedicated  to  a  public  use  in  the 
sense  that  it  cannot  be  taken  by  con- 
demnation proceedings  for  another 
public  use,  where  the  taking  of  prop- 
erty already  dedicated  to  a  public  use 
is  unauthorized.  See,  for  example, 
Albuquerque  v.  Garcia  (1913)  17  N. 
M.  445,  130  Pac.  118,  holding  that  a 
community  ditch  in  actual  use  for  the 
conducting  of  water  for  the  irrigation 
of  land  was  dedicated  to  a  public  use, 
and  could  not  be  condemned  by  ft  city 
for  use  as  a  street. 

The  annotation  does  not  cover  the 
question  whether  irrigation  districts 
are  public  or  quasi  public  corpora- 
tions. 

If.  Irrigation  cofnpaniett  as  public  serV' 
ice  covporatianSf  in  general. 

a.  Stntement  of  rules. 

The  increasing  importance  of  irri- 
gation in  the  arid  states  has  led  in 
comparatively  recent  years  to  the 
enactment  of  many  constitutional  and 
statutory  provisions  declaring  a  public 
use  in  waters  appropriated  for  sale, 
rental,  and  distribution,  and  provid- 
ing, in  some  instances,  that  corpora- 
tions so  distributing  water  are  public 
utilities  or  common  carriers.  But,  ir- 
respective of  whether  the  statute  so 
expressly  declares,  it  seems  to  be  well 
settled  that  an  irrigation  company 
which  holds  itself  out  generally  to 
serve  for  compensation  all  who  may 
apply  for  water  within  the  area  served 
by  its  irrigation  system  is  not  a  mere 
private  corporation,  but  is  affected 
with  a  public  interest,  and  is  subject 
to  regulation  and  control  as  a  public 
service  or  quasi  public  corporation. 
The  view  that  irrigation  companies 
are  public  service  or  quasi  public  cor- 
porations, or  are  affected  by  a  public 
interest,  and  are  not  mere  private  cor- 


porations, obtains  in  many  cases,  it 
appearing  in  most  of  these  cases  that 
the  corporation  was  organized  for  the 
purpose  of  supplying  water  to  the  pub- 
lic generally  in  the  area  served  by  it, 
and  not  merely  to  its  stockholders  or 
those  having  fixed  contractual  rela- 
tions with  it. 

United  States. — Gutierres  v.  Albu- 
querque Land  &  Irrig.  Co.  (1902)  188 
U.  S.  545,  45  L.  ed.  588,  23  Sup.  Ct. 
Rep.  338;  Stanislaus  County  v.  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co. 

(1903)  192  U.  S.  201,  48  L.  ed.  406, 
24  Sup.  Ct.  Rep.  241 ;  San  Diego  Land 
&  Town  Co.  V.  National  City  (1896) 
74  Fed.  79,  affirmed  in  (1898)  174  U. 
S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep. 
804;  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irrig.  Co.  (1897)  79  Fed.  39; 
Mandell  v.  San  Diego  Land  &  Town  Co. 
(1898)  89  Fed.  295;  San  Diego  Land  & 
Town  Co.  V.  Sharp  (1899)  38  C.  C.  A. 
220,  97  Fed.  394;  Boise  City  Irrig.  & 
Land  Co.  v.  Clark  (1904)  65  C.  C.  A.  399, 
131  Fed.  415;  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Stanislaus  Coun- 
ty (1911)  191  Fed.  875,  reversed  on 
other  grounds  in  (1914)  233  U.  S.  454, 
58  L.  ed.  1041,  34  Sup.  Ct.  Rep.  652; 
De  Pauw  University  v.  Public  Service 
Commission  (1917)  P.U.R.1918C,  274, 
247  Fed.  183,  later  proceedings  to 
same  effect  (1918)  253  Fed.  848. 

Arizona. — Slosser  v.  Salt  River  Val- 
ley Canal  Co.  (1901)  7  Ariz.  376,  65 
Pac.  332;  Gould  v.  Maricopa  Canal  Co. 

(1904)  8  Ariz.  429,  76  Pac.  598,  fol- 
lowed in  Salt  River  Valley  Canal  Co. 
v.  Slosser  (1904)  —  Ariz.  — ,  76  Pac. 
1125,  and  Salt  River  Valley  Canal  Co. 
V.  Van  Fossen  (1904)  —  Ariz.  — ,  76 
Pac,  1126;  Salt  River  Valley  Canal  Co. 
V.  Nelssen  (1907)  10  Ariz.  9,  12  L.R.A. 
(N.S.)  711,  85  Pac.  117,  16  Ann.  Cas. 
796. 

California. — Price  v.  Riverside  Land 
&  Irrigating  Co.  (1880)  56  Cal.  431; 
Merrill  v.  South  Side  Irrig.  Co.  (1896) 
112  Cal.  426,  44  Pac.  720;  Crow  v.  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co. 
(1900)  130  Cal.  309,  62  Pac.  562,  re^ 
hearing  denied  in  (1900)  130  Cal.  315, 
62  Pac.  1058;  Franscioni  v.  Soledad 
Land  &  Water  Co.  (1915)  170  Cal.  221, 
149  Pac*  161;  Palermo  Land  &  Water 
Co.  V.  Railroad  Commission  (1916)  173 
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Cal.  380,  P.U.R.1917A,  447,  160  Pac. 
228. 
California  Railroad  Com.  Cases. — 

Re  North  Moneta  Garden  Lands  Water 
Co.  (1915)  P.U.R.1915A,  645;  Re  Fres- 
no Farms  Co.  (1915)  P.U.R.1915B, 
324;  Ferrasci  v.  Empire  Water  Co. 
(1915)  P.U.R.1915B,  438;  Gittings  v. 
Windsor  Water  Co.  (1915)  P.U.R. 
1915B,  1069;  Los  Molinos  Citrus 
Farms  Co.  v.  Coneland  Water  Co. 
(1915)  P.U.R.1915F,  554;  Re  Lake 
Hemet  Water  Co.  (1916)  P.U.R.1917A, 
458;  Berry  v.  Oro  Loma  Farms  Co. 

(1917)  P.U.R.1917F,  681;  Re  Madera 
Canal  &  Irrig.  Co.  (1917)  P.U.R.1917F, 
642;  Nunn  v.  Sutter-Butte  Canal  Co. 

(1918)  P,U.R.1918E,  563;  Compton  v. 
Richfield  Land  Co.  (1918)  P.U.R. 
1918E,  603. 

Colorado.  —  Wheeler  v.  Northern 
Colorado  Irrig.  Co.  (1888)  10  Colo. 
582,  3  Am.  St.  Rep.  603,  17  Pac.  487; 
Combs  V.  Agricultural  Ditch  Co. 
(1892)  17  Colo.  146,  31  Am.  St.  Rep. 
275,  28  Pac.  966;  Wyatt  v.  Larimer  & 
W.  Irrig.  Co.  (1893)  18  Colo.  298,  36 
Am.  St.  Rep.  280,  33  Pac.  144,  revers- 
ing (1892)  1  Colo.  App.  480,  29  Pac. 
906;  Junction  Creek  &  N.  D.  D.  &  L 
Ditch  Co.  V.  Durango  (1895)  21  Colo. 
194,  40  Pac.  356;  White  v.  Farmers' 
Highline  Canal  &  Reservoir  Co.  (1896) 
22  Colo.  191,  31  L.R.A.  828,  43  Pac. 
1028;  Farmers'  Independent  Ditch  Co. 
V.  Agricultural  Ditch  Co.  (1896)  22 
Colo.  513,  55  Am.  St.  Rep.  149,  45  Pac. 
444;  People  ex  rel.  Standart  v.  Farm- 
ers High  Line  Canal  &  Reservoir  Co. 
(1898)  25  Colo.  202,  54  Pac.  626; 
Wright  V.  Platte  Valley  Irrig.  Co. 
(1900)  27  Colo.  322,  61  Pac.  603;  Den- 
ver V.  Brown  (1914)  66  Colo.  216,  138 
Pac.  44;  Northern  Colorado  Irrig.  Co. 
V.  Pouppirt  (1912)  22  Colo.  App.  563, 
127  Pac.  125. 

Idaho.— Wilterding  v.  Green  (1896) 
4  Idaho,  773,  45  Pac,  134;  State  v. 
Twin  Falls  Canal  Co.  (1911)  21  Idaho, 
410,  L.R.A.1916F,  236,  121  Pac.  1039; 
Hanes  v.  Idaho  Irrig.  Co.  (1912)  21 
Idaho,  512,  112  Pac.  859;  Childs  v. 
Neitzel  (1914)  26  Idaho,  116,  141  Pac. 
77;  Re  Hughes   (1917)   P.U,R.1917D, 

Kansas. — Lake  Koen  Nav.  Reservoir 
&  Irrig.  Co.  v.  Klein   (1901)  63  Kan. 


484,  65  Pac.  684  (condemnation  pro- 
ceeding, but  right  to  regulate  rates 
recognized)  • 

Nebraska. — Sherman  County  Irrig. 
Water  Power  &  Improv.  Co.  v.  Drake 
(1902)  65  Neb.  699.  91  N.  W.  512; 
Farmers  Canal  Co.  v.  Frank  (1904) 
72  Neb.  136,  100  N.  W.  286;  Sammons 
V.  Kearney  Power  ft  Irrig  Co.  (1906) 
77  Neb.  580,  8  L.R.A.(N.S.)  404,  110 
N.  W.  308;  Fenton  v.  Tri-State  Land 
Co.  (1911)  89  Neb.  479,  131  N.  W. 
1038;  Farmers  ft  Merchants  Irrig.  (To. 
V.  Hill  (1912)  90  Neb.  847,  39  L.R.A. 
(N.S.)  798,  134  N.  W.  929,  Ann.  Cas. 
1913B,  524;  Enterprise  Irrig.  Dist.  v. 
Tri-State  Land  Co.  (1912)  92  Neb.  121, 
138  N.  W.  171 ;  McCook  Irrig.  ft  Water 
Power  Co.  v.  Burtless  (1915)  98  Neb. 
141,  L.R.A.1915D,  1205,  P.U.R.1915C, 
587,  152  N.  W.  334. 

Nevada.  —  Steamboat  Canal  Co.  v. 
Garson  (1919)  —  Nev.  — ,  185  Pac. 
801. 

New  Mexico. — See  Candelaria  v. 
Vallejos  (1905)  13  N.  M.  146,  81  Pac. 
589;  also  Albuquerque  v.  Garcia 
.  (1913)  17  N.  M.  445,  130  Pac.  118 
(condemnation  proceedings) ;  State  ex 
rel.  Black  v.  Aztec  Ditch  Co.   (1919) 

—  N.  M.  — ,  185  Pac.  549. 

Oregon. — Mutual  Irrig.  Co.  v.  Baker 
City  (1911)  58  Or.  310,  113  Pac.  9, 
110  Pac.  392;  see  also  Eldredge  v. 
Mill  Ditch  Co.  (1919)  90  Or.  590,  177 
Pac.  939  (recognizing  quasi  public  na- 
ture of  mutual  company). 

Texas. — Borden  v.  Trespalacios  Rice 
ft  Irrig.  Co.  (1905)  98  Tex.  494,  107 
Am.  St.  Rep.  640.  86  S.  W.  11;  Imperial 
Irrig.  Co.  v.  Jayne  (1911)  104  Tex. 
395.  138  S.  W.  575,  Ann.  Cas.  1914B, 
322;  Ray  wood  Rice,  Canal  &  Mill.  Co. 
V.  Erp  (1912)  105  Tex.  161,  146  S.  W. 
155;  American  Rio  Grande  Land  & 
Irrig.  Co.  v.  Mercedes  P.  Co.   (1919) 

—  Tex.  — ,  208  S.  W.  904,  affirming  on 
this  point  (1913)  —  Tex.  Civ.  App.  — , 
155  S.  W.  286;  Colorado  Canal  Co.  v. 
McFarland  (1906)  —  Tex.  Civ.  App. 
— ,  94  S.  W.  400.  later  appeal  to  same 
effect  (1908)  50  Tex.  Civ.  App.  92, 
109  S.  W.  435;  Lastinger  v.  Toyah 
Valley  Irrig.  Co.  (1914)  —  Tex.  Civ. 
App.  —,  167  S.  W.  788 ;  Louisiana  Rio 
Grande  Canal  Co.  v.  Frazier   (1917) 

—  Tex.  Civ.  App.  — ,  196  S.  W.  210; 
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Nueces  Valley  Irrig.  Co.  ▼•  Howard 

(1918)  —  Tex.  Civ.  App.  — ,  206  S. 
W.  676;  see  also  Granger  v.  Kishi 
(1911)  —  Tex.  Civ.  App.  — ,  189  S.  W. 
1002  (distinguishing  case  of  individ- 
ual owner  of  private  irrigation  canal) ; 
and    McBride    v.    United    Irrig.    Co. 

(1919)  —  Tex.  Civ.  App.  — ,  211  S.  W. 
498»  rehearing  denied  in  (1919)  — 
Tex.  Civ.  App.  — ,  213  S.  W.  988. 

Washingtm.  —  Shaff  ord  v.  White 
Bluffs  Land  &  Irrig.  Co.  (1911)  63 
Wash.  10,  114  Pac.  88d»  Ann.  Cas. 
1912D,  138 ;  Evergreen  Farm  v.  Attalia 
Land  Go.  (1916)  91  Wash.  192,  167 
Pac.  487;  Buford  v.  Consumers'  Ditch 
Co.  (1916)  P.U.R.1916D,  448. 

The  proposition  above  indicated  as 
to  the  public  or  quasi  public  nature  of 
irrigation  companies  is  conceded  or 
assumed  in  many  cases,  among  which 
are  the  following: 

United  States. — San  Diego  Land  & 
Town  Co.  V.  National  City  (1899)  174 
U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct. 
Rep.  804;  Osborne  v.  San  Diego  Land 
&  Town  Co.  (1899)  178  U.  S.  22,  44  L. 
ed.  961,  20  Sup.  Ct.  Rep.  860,  affirming 
(1896)  76  Fed.  819;  San  Diego  Land 
&  Town  Co.  V.  Jasper  (1903)  189  U.  S. 
439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571, 
affirming  (1901)  110  Fed.  702;  Pioneer 
Irrig.  Co.  v.  Yuma  County  (1916)  236 
Fed.  790,  affirmed  in  (1918)  163  C.  C. 
A.  420,  251  Fed.  264. 

CaUffHmia. — Stanislaus  Water  Co. 
V.  Bachman  (1908)  152  Cal.  716,  15 
LJl.A.(N.S.)  359,  93  Pac.  868;  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co. 
V.  Stanislaus  County  (1908)  155  Cal. 
21,  99  Pac.  865;  Barton  v.  Riverside 
Water  Co.  (1909)  155  Cal.  509,  28 
L.R.A.(N.S.)  831,  101  Pac.  790;  Leav- 
itt  V.  Lassen  Irrig.  Co.  (1909)  157  Cal. 
82,  29  L.R.A.(N.S.)  213,  106  Pac.  404; 
Lowev.  Yolo  Ck)unty  Consol.  Water  (Do. 
(1910)  157  Cal.  503,  108  Pac.  297,  see 
also  earlier  appeal  (1908)  8  Cal.  App. 
167,  96  Pac.  379 ;  Copeland  v.  Fairview 
Und  &  Water  Co.  (1913)  165  Cal.  148, 
181  Pac.  119;  Byington  v.  Sacramento 
Valley  West  Side  Canal  Co.  (1915)  170 
Cal.  124,  148  Pac.  791;  Limoneira  Co. 
v.  Railroad  Commission  (1917)  174 
Cal.  232,  P.U.R.1917D,  188,  162  Pac. 
1033;  Henrici  v.  South  Feather  Land 
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4k  Water  Co.  (1918)  177  Cal.  442,  170 
Pac.  1186. 

California  Railroad  Com.  Cases. — 
Security  Invest.  Co.  v.  Palermo  Land 
&  Water  Co.  (1915)  P.U.R.1915F, 
1105;  Re  North  Fork  Ditch  Co.  (1916) 
P.U.R:1916D,  477;  Re  American  Irrig. 
Co.  (1916)  P.U.R.1916F,  1021;  Re 
Citizens  Water  Co.  (1916)  P.U.R. 
1916F,  1006;  Ogden  v.  Pacific  Gas  & 
E.  Co.  (1915)  P.U.R.1916F,  1061; 
Spafford  v.  Fresno  Canal  &  Irrig.  Co. 
(1916)  P.U.R.1916F,  1061;  Montague 
v.  Pacific  Gas  &  E.  Co.  (1915)  P.U.R. 
1916F,  1061 ;  JRe  Gridley  Land  &  Irrig. 
Co.  (1916)  P.U.R.1917A,  645;  Re  Rog- 
ers Development  Co.  (1917)  P.U.R. 
1917C,  186;  Re  Murray  (1917)  P.U.R. 
1917C,  521 ;  Monte  Vista  Valley  Bd.  of 
Trade  v.  Western  Empire  Suburban 
Farms  Asso.  (1918)  P.U.R.1918C,  748. 

Colorado.  —  Golden  Canal  Co.  v. 
Bright  (1884)  8  Colo.  144,  6  Pac.  142; 
South  Boulder  &  R.  C.  Ditch  Co.  v. 
Marfell  (1890)  15  Colo.  302,  25  Pac. 
504;  Northern  Colorado  Irrig.  Co.  v. 
Richards  (1896)  22  Colo.  450,  45  Pac. 
423;  Northern  Colorado  Irrig.  Co.  v. 
Pouppirt  (1910)  47  Colo.  490,  "108  Pac. 
23;  Montezuma  Water  &  Land  Co.  v. 
McCracken  (1917)  62  Colo.  394,  163 
Pac.  286, 

Idaho.— Green  v.  Jones  (1912)  22 
Idaho,  560,  126  Pac.  1051;  Hodges  v. 
Capitol  Water  Co.  (1916)  P,U.R.1916F, 
1005;  McClelland  v.  Mountain  Home 
Co-op.  Irrig.  Co.  (1916)  P.U.R.1916F, 
1061. 

Kansas. — ^Western  Irrig.  &  Land  Co. 
V.  Chapman  (1899)  8  Kan.  App.  778, 
59  Pac.  1098. 

New  Mexico. — Miller  v.  Hagerman 
Irrig.  Co.  (1915)  20  N.  M.  604,  151 
Pac.  763. 

Nevada.  —  Public  Service  Commis- 
silln  V.  Steamboat  Canal  Co.  (1915) 
P.U.R.  1915F,  718,  later  proceedings  in 
(1916)  P.U.R.1916F,  120. 

Washington. — Day  v.  Walla  Walla 
Irrig.  Co.  (1916)  P.U.R.1916F,  1061. 

Some  cases  seemingly  without  any 
distinction  of  the  nature  and  purposes 
of  different  companies  have  used  lan- 
guage broad  enough  to  imply  that  all 
irrigation  companies  are  public  serv- 
ice or  quasi  public  corporations,  or 
affected  with  a  public  interest;  but 
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the  court  probably  was  dealing  with  a 
company  which  held  itself  out  gener^ 
ally  for  hire,  or  was  relying  on  a  spe- 
cial statutory  declaration  of  the 
nature  of  such  companies.  Of  this 
class  of  cases  are  the  following:  At* 
lantic  Trust  Co.  v.  Woodbridge  Canal 
&  Irrig.  Co.  (1897)  79  Fed.  39;  Crow 
V.  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  (1900)  130  Cal.  309,  62  Pac. 
562,  rehearing  denied  in  (1900)  130 
Cal.  315,  62  Pac.  1058;  Farmers'  Inde- 
pendent Ditch  Co.  V.  Agricultural 
Ditch  Co.  (1896)  22  Colo.  513,  55  Am. 
St.  Rep.  149,  45  Pac.  444;  Wilterding 
V.  Green  (1896)  4  Idaho,  773,  45  Pac. 
134;  Sherman  County  Irrig.  Water 
Power  &  Improv.  Co.  v.  .Drake  (1902) 
65  Neb.  699,  91  N.  W.  512;  Sammons 
V.  Kearney  Power  &  Irrig.  Co.  (1906) 
77  Neb.  580,  8  L.R.A.(N.S.)  404,  110 
N.  W.  308;  Fenton  v.  Tri-State  Land 
Co.  (1911)  89  Neb.  479.  131  N.  W. 
1038;  Enterprise  Irrig.  Dist.  v.  Tri- 
State  Land  Co.  (1912)  92  Neb.  121, 
138  N.  W.  171 ;  McCook  Irrig.  &  Water 
Power  Co.  v.  Burtless  (1915)  98  Neb. 
141,  L.R.A.1915D,  1205,  P.U.R.1915C, 
587,  152  N.  W.  334 ;  Evergreen  Farm  v, 
Attalia  Land  Co.  (1916)  91  Wash.  192, 
157  Pac.  487. 

Thus,  in  the  syllabus  by  the  court 
in  Wilterding  v.  Green  (1896)  4 
Idaho,  773,  45  Pac.  134,  supra>  it  is 
said  that  under  the  Constitution  and 
statutes  of  Idaho  the  waters  of  the 
state  are  appropriated  for  rental,  sale, 
or  distribution,  and  when  so  appro- 
priated and  taken  out  they  become  a 
public  use,  and  are  dedicated  to  the 
public;  that  the  owners  of  canals  and 
ditches  are  entitled  to  reasonable  com- 
pensation for  appropriating  and  deliv- 
ering said  water,  and  that  those 
owning  or  controlling  land  under  the 
ditches  or  canals  are  entitled  to  wai- 
ters therein  upon  paying  or  tendering 
to  the  owners  of  the  canals  a  reason- 
able compensation  for  such  use.  See 
also  Bardsly  v.  Boise  Irrig.  &  Land 
Co.  (1901)  8  Idaho^  155,  67  Pac.  428, 
among  other  cases  of  a  somewhat  sim- 
ilar nature  construing  constitutional 
and  statutory  provisions  in  that  state 
declaring  the  use  of  water  appropriat- 
ed for  irrigation  purposes  a  public 
use,  and  entitling  persons  owning  or 


controlling  land  under  irrigation  can- 
als to  receive  water  therefrom  on 
proper  demand  and  the  giving  of  rea- 
sonable security  for  payment. 

The  Nebraska  statute,  as  set  out  in 
Farmers  &  M.  Irrig.  Co.  v.  Hill  (1912) 
90  Neb.  847,  39  L.R.A.(N.S.)  798,  134 
N.  W.  929,  Ann.  Cas.  1913B,  524,  ex- 
pressly declares  that  ''irrigation  works 
constructed  under  the  laws  of  the 
state  are  hereby  declared  to  be  com- 
mon carriers.'*  And  in  the  Nebraska 
cases  cited  above,  without  distinguish- 
ing between  the  different  purposes  or 
modes  of  operation  of  various  compa- 
nies, and  without  setting  out  in  detail 
the  nature  of  the  company  in  question, 
irrigation  companies  have  been  held 
to  be  quasi  public  corporations. 

Thus,  in  McCook  Irrig,  &  Water 
Power  Co.  v.  Burtless  (1915)  98  Neb. 
141,  L.R.A,1915D,  1205,  P.U.R.1915C, 
587,  152  N.  W.  334,  supra,  the  rule  is 
laid  down  in  the  headnote  by  the  court 
that  an  irrigation  company  is  a  com- 
mon carrier  of  water  to  a  limited 
degree,  and  its  rates  and  charges  are 
subject  to  regulation  and  control;  that 
contracts  between  an  irrigation  com- 
pany and  water  users  under  its  ditch, 
providing  for  the  use  of  water  and  for 
the  maintenance  of  the  ditch,  are  en- 
tered into  with  the  law  as  to  the  right 
of  the  state  to  regulate  rates  forming 
a  part  of  the  contract,  and  such  rates 
are  subject  to  control.  The  court 
said:  ''At  the  time  the  canal  was 
built  the  practice  of  irrigation  in  this 
state  was  in  its  infancy;  but  from  the 
very  first  the  legislature  recognized 
the  public  interest  in  the  use  of  water 
from  the  streams  of  the  state  for  irri- 
gation purposes.  It  placed  canal  com- 
panies in  the  same  class  as  railways 
and  other  common  carriers,  and  it  has 
uniformly  been  considered  that  their 
rates  were  subject  to  regulation  and 
control.  .  .  .  The  question  in- 
volved is  an  important  one,  and  one 
as  to  which  there  has  been  some  dif- 
ference of  opinion;  but  we  believe  the 
larger  and  broader  view — that  most 
consistent  with  the  spiric  in  which  the 
law  of  irrigation  should  be  adminis^ 
tered,  and  that  to  which  the  courts  are 
more  and  more  tending — is  that  any 
contracts  entered  into  between  the  ir- 


ANNO.— PUBUC  UTILITY— IRRIGATION  COMPANY. 


276 


ligation  company  and  consumers  un'> 
der  the  ditch,  with  reference  to  the 
annual  rates  which  should  be  charged 
for  the  use  of  water,  were  entered  in- 
to with  the  law  forming  a  part  of  the 
contract,  and  were  subject  to  legisla- 
tive control." 

Without  setting  out  the  nature  of 
the  particular  company,  except  that  it 
was  organized  to  construct  a  canal  for 
irrigation  and  power  purposes,  and 
had  used  its  ditch  for  several  years 
for  irrigation  purposes,  the  court  in 
Sherman  County  Irrig.  &  Water  Power 
Improv.  Co.  v.  Drake  (1902)  65  Neb. 
fia%  91  N.  W.  612,  flupra,  held  that  the 
compaay  was  a  quasi  public  corporar 
tion,  and  that  its  property  was  not 
subject  to  seizure  and  sale  on  execu- 
tion. 

And  a  corporation  organized  for  the 
purpose  of  owning  and  operating 
canals,  reservoirs,  dams,  and  other 
works  for  irrigation  and  water  power 
purposes  was  held  a  quasi  public  cor- 
poration in  Sammons  v.  Kearney  Pow- 
er &  Irrig.  Co.  (1906)  77  Neb.  580,  8 
LR.A,(N.S.)  404,  110  N.  W.  808,  su- 
pra, the  court  stating:  *'In  the  case 
at  bar  we  are  dealing  with  an  irriga- 
tion company, — ^a  quasi  public  cor- 
poration. It  also  is  a  governmental 
agency,  but  its  main  purpose  is  the 
administration  of  a  public  utility.  To 
the  extent  of  its  capacity,  it  is  bound 
to  furnish  water  from  its  canal  to  per- 
sons desiring  to  use  it,  on  equal  terms 
and  without  discrimination.  In  this 
respect  it  stands  on  the  same  footing 
as  a  railroad  company." 

Also  in  Fenton  v.  Tri-State  Land  Co. 
(1911)  89  Neb.  479,  131  N.  W.  1038, 
supra,  the  court  said:  ''A  stock  cor- 
poration formed  for  the  purpose  of 
constructing  an  irrigation  canal, 
though  private  as  to  its  manner  of  or- 
ganization, is  of  the  nature  of  a  public 
service  corporation.  Its  rights  and 
duties  are  modified  by  the  nature  of 
itsr  functions.  It  cannot  serve  the  pub- 
lic generally,  but  only  the  occupiers 
of  land  lying  under  the  ditch.  Its 
duties  to  the  respective  consumers 
may  be  modified  and  affected  by  the 
operation  of  rights  of  priority  and  by 
the  operation  of  the  police  powers  of 
the  state."*   In  this  case  the  court  de- 


nied a  contention  of  an  irrigation  com- 
pany, made  on  the  ground  that  it  was 
a  public  service  corporation  and  bound 
to  serve  the  public  on  equal  terms, 
and  without  preference  or  discrim- 
ination^  that  a  provision  in  the  con- 
tract of  purchase  of  the  irrigation 
system,  constituting  a  part  of  the  pur* 
chase  price,  which  relieved  the  sell- 
ers, who  were  consumers  under  the 
ditch,  of  payment  of  annual  assess- 
ments, was  invalid  on  grounds  of  pub- 
lic policy. 

Without  consideration  of  the  nature 
of  the  particular  company,  the  court  in 
£vergreen  Farm  v.  Attalia  Land  Co. 
(1916)  91  Wash.  192,  157  Pac.  487, 
supra,  held  that  an  irrigation  company 
which,  in  a  contract  of  sale  of  land 
to  the  plaintiff,  had  attempted  to  limit 
its  liability  to  cases  of  gross  neg- 
ligence, was  a  public  service  corpora- 
tion, and  hence  could,  not  thus  limit 
its  liabilty. 

Ditch  corporations,  it  was  said  in 
Farmers'  Independent  Ditch  Co.  v. 
Agricultural  Ditch  Co.  (1896)  22  Colo. 
513,  55  Am.  St.  Rep.  149,  45  Pac.  444, 
supra,  are  quasi  public  carriers. 

As  stated  above,  in  the  majority  of 
cases  in  which  irrigation  companies 
have  been  held  to  be  public  service  or 
quasi  public  corporations,  facts  have 
been  set  out  showing  that  the  company 
was  operating  an  irrigation  system 
for  hire;  in  other  words,  was  holding 
itself  out  generally  as  a  carrier  of 
water,  and  not  limiting  its  service  to 
those  merely  of  a  certain  class  or  in 
a  certain  area,  with  whom  it  had  fixed 
contractual  relations. 

•*We  hold,"  said  the  court  in  Slosser 
V.  Salt  River  Valley  Canal  Co.  (1901) 
7  Ariz.  376,  65  Pac.  832,  "that  the 
ownership  and  possession  of  arable 
and  irrigable  land  is  essential,  under 
the  statutes,  for  the  acquisition  of  the 
right  of  appropriation  of  water  from 
a  public  stream  for  purposes  of  ir- 
rigation. We  hold  that  a  corporation 
not  the  owner  or  possessor  of  arable 
and  irrigable  land  may  lawfully  con- 
struct a  dam,  canal,  or  other  conduit 
of  water,  and  divert  from  such  stream 
water  for  purposes  of  irrigation,  but 
that  in  so  doing  it  becomes  in  no  sense 
an  appropriator  or  owner  of  the  wa- 
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ter  so  diverted.  Its  status  is  that  of 
either  a  private  or  public  agency,  de- 
pending upon  whether  its  diversion  is 
for  the  purpose  of  supplying  owners 
or  possessors  of  arable  and  irrigable 
land  with  whom  it  has  fixed  contrac- 
tual relations,  binding  it  to  perform 
said  service,  or  whether  its  purpose 
or  practice  be  to  supply  owners  or 
possessors  of  such  land  who  are  not 
its  water-right  holders,  or  with  whom 
it  has  not  bound  itself  by  contract  to 
permanently  render  such  service.  If 
it  confined  its  service  as  the  private 
ageiit  of  certain  appropriators,  it  can- 
not be  compelled  to  render  service  to 
others.  On  the  other  hand,  if  it  un- 
dertakes to  and  does  divert  and  carry 
water  for  the  use  of  consumers  with 
whom  it  is  not  bound  by  such  con- 
tract, and  hence  becomes  a  public 
agency,  it  cannot,  under  the  law,  dis- 
criminate by  giving  preference  other- 
wise than  with  due  regard  to  priority 
of  appropriation." 

A  corporation  owning  a  canal  from 
which  it  supplies  water  for  hire  for 
irrigation  purposes  is  a  quasi  public 
agency,  subject  to  legislative  control. 
Wheeler  v.  Northern  Colorado  Irrig. 
Co.  (1888)  10  Colo.  582,  3  Am.  St.  Rep. 
603,  17  Pac.  487;  White  v.  Farmers' 
Highline  Canal  &  Reservoir  Co.  (1896) 
22  Colo.  191,  31  L.R.A.  828,  48  Pac. 
1028;  Junction  Creek  &  N.  D.  D.  & 
Irrigating  Ditch  Co.  v.  Durango 
(1895)  21  Colo.  194,  40  Pac.  356. 

An  irrigation  company  carrying  wa- 
ter for  hire  is  not  the  proprietor  of 
the  water  which  it  is  entitled  to  divert, 
but  must  be  regarded  as  an  interme- 
diate agency  existing  for  the  purpose 
of  aiding  consumers  in  the  exercise  of 
their  rights  to  appropriate  water,  as 
well  as  a  private  enterprise  prosecute 
ed  for  its  benefit.  Denver  v.  Brown 
(1913)  56  Colo.  216,  138  Pac.  44;  Wy- 
att  V.  Larimer  &  W.  Irrig.  Co.  (1893) 
18  Colo.  298,  36  Am.  St.  Rep.  280,  33 
Pac.  144;  Wheeler  v.  Northern  Col- 
orado Irrig.  Co.  (1887)  10  Colo.  582,  3 
Am.  St.  Rep.  608,  17  Pac.  487 ;  Wright 
V.  Platte  Valley  Irrig.  Co.  (1900)  27 
Colo.  322,  61  Pac.  603. 

It  is  quite  uniformly  held,  it  was 
said  in  Colorado  Canal  Co.  v.  McFar- 
land  (1908)  50  Tex.  Civ.  App.  92,  109 


S.  W.  435,  that  irrigation  companies 
funishing  water  to  consumers  for 
compensation,  although  private  cor- 
porations, are  public  or  quasi  public 
carriers  of  water,  charged  with  a  pub- 
lic duty  or  trust,  engaged  in  the  busi- 
ness of  transporting  for  hire  water 
owned  by  the  public  to  the  people  own- 
ing the  right  to  its  use;  that  as  pub- 
lic carriers  they  are  charged  with 
certain  duties  to  the  public,  and  are 
subject  to  a  reasonable  control  by  the 
legislature  and  the  courts. 

b.  Not  ^rictly  common  carriers* 

The  status  of  irrigation  companies 
carrying  water  for  hire  to  all  who 
apply  within  the  area  served  by  the 
irrigation  system  is  not  generally  con- 
sidered as  precisely  that  of  a  common 
carrier.  The  laws  relative  to  prior 
appropriation  rights  of  consumers,  ap- 
plication to  beneficial  use,  etc.,  enter 
into  and  affect  the  relationship  of  the 
company  to  the  consumer. 

In  Colorado,  an  irrigation  company 
which  distributes  water  for  hire,  while 
at  least  a  quasi  public  servant  or 
agent,  and  not  a  mere  private  agency, 
occupies  ia  status  differing  in  some 
particulars  from  that  of  the  ordinary 
carrier;  it  does  not  become  the  pro- 
prietor of  the  water  diverted;  and  its 
rights  with  respect  to  such  water  are 
dependent  for  their  birth  and  contin- 
ued existence  upon  the  use  made  by 
the  consumer;  it  is  charged  with  a 
public  duty  or  trust;  and,  in  the  ab^ 
sence  of  legislation  on  the  subject, 
would  be  held  at  common  law  to  have 
submitted  itself  to  a  reasonable  judi- 
cial control,  invoked  and  exercised  for 
the  common  good,  in  the  matter  of 
regulations  and  charges.  Wheeler  ▼. 
Northern  Colorado  Irrig.  Co.  (1888) 
10  Colo.  582,  3  Am.  St.  Rep.  608,  17 
Pac.  487.   - 

And  in  Wright  v.  Platte  Valley  Irriff. 
Co.  (1900)  27  Colo.  322,  61  Pac.  608, 
the  court  said  that  the  status  of  a 
ditch  company  was  not,  in  the  strict 
legal  sense  of  the  term,  that  of  a  com- 
mon carrier,  but  was  more  like  that  of 
a  private  carrier,  whose  duties  were 
measured  by  the  obligations  it  as- 
sumed toward  its  consumer?  and  those 
imposed  by  law,  by  reason  of  the  na- 
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ture  o£  the  business  in  which  it  was 
engaged. 

It  was  held  in  Wright  v.  Platte  Val- 
ley Irrig.  Co.  (Colo.)  supra,  that  a 
provision  in  a  contract  between  a  con- 
sumer and  an  irrigation  company, 
limiting  the  use  of  the  water  to  the 
necessities  of  the  particular  land 
described  in  the  contract,  was  not 
against  public  policy  and  unenforce- 
able against  the  consumer,  on  the  the- 
ory that  the  water  company  was  sim- 
ply a  common  carrier,  clothed  merely 
with  the  right  to  carry  water  and  re- 
ceive compensation  therefor. 

An  irrigation  company  which  does 
not  confine  its  service  to  the  diversion 
and  carriage  of  water  from  a  public 
stream  as  the  agent  of  particular  ap- 
propriators  with  whom  it  has  a  fixed 
contractual  relation,  but  undertakes  to 
and  does  serve  other  consumers  of  w&- 
ter,  becomes  in  a  sense  a  public 
agency,  although  not,  strictly  speak* 
ing,  a  common  cacrier.  Slosser  v.  Salt 
River  Valley  Canal  Co.  (1901)  7  Ariz. 
S76,  65  Pac.  332.  The  court  said  that 
were  it  not  for  the  fact  that  appro- 
priators  of  water  from  a  public  stream 
did  not  have  equal  rights  to  the  use 
of  such  water,  but  each  appropriation, 
as  against  other  appropriations,  de- 
pended for  its  priority  upon  the  time 
when  it  was  made,  the  status  of  a  cor- 
poration undertaking  to  supply  con- 
sumers of  water  for  agricultural 
purposes,  without  regard  to  fixed  con- 
tractual relations,  would  become  that 
of  a  public  carrier;  jthat  some  of  the 
courts  in  the  arid  states  had  chosen 
to  regard  such  corporations  as,  in  a 
sense,  public  carriers;  but  that,  inas* 
much  as,  in  the  nature  of  things,  their 
ability  to  supply  the  public  with  water 
must  be  limited,  and  as  the  consumers, 
under  the  law  of  prior  appropriations, 
were  not  and  could  not  be  on  the  same 
footing  as  to  their  right  to  the  use  of 
such  water,  the  statutory  term,  "public 
acequia,''  more  accurately  described 
their  character  and  status. 

But  in  Louisiana  Rio  Grande  Canal 
Co.  V.  Frazier  (1917)  —  Tex.  Civ.  App. 
— ,  196  S.  W.  10,  the  court  stated  that 
the  defendant  irrigation  company  was 
a  corporation  chartered  under  the 
Texas  law  as  a  public  irrigation  com- 


pany, by  reason  of  which  it  was  a 
quasi  public  service  corporation  or 
common  carrier;  and  that  it  was  un- 
disputed that  it  was  controlled  by  the 
rules  of  a  common  carrier. 

The  Nebraska  statute,  as  set  out  in 
Farmers  &  M.  Irrig.  Co.  v.  Hill  (1912) 
90  Neb.  847,  39  L.R.A.(N.S.)  798,  134 
N.  W.  929,  Ann.  Cas.  1913B,  524,  pro- 
vides that  "irrigation  works  construct- 
ed under  the  laws  of  this  state  are 
hereby  declared  to  be  common  car- 
riers." It  is  further  provided  that  the 
owner  or  operator  of  any  works  for 
the  storage,  carriage,  or  diversion  of 
water  must  deliver  all  water  legally 
appropriated  to  the  parties  entitled  to 
the  use  thereof  for  beneficial  purposes, 
at  a  reasonable  rate,  to  be  fixed  by 
the  state  Railway  Commission,  accord- 
ing to  the  law  in  such  cases  relating 
to  common  carriers. 

o.  Particular  applicationa, 

A  construction  company  which,  un- 
der the  Carey  Act  of  Congress,  con- 
tracted with  the  state  to  construct  an 
irrigation  system  and  to  organize  an 
operating  company  to  which  the  ir- 
rigation system  was  to  be  transferred, 
with  reservation  of  the  right  to  fur- 
nish water  to  settlers  prior  to  the 
time  of  such  transfer,  was  held  in 
Hanes  v.  Idaho  Irrig.  Co.  (1912)  21 
Idaho,  512,  122  Pac.  859,  to  be  a  quasi 
public  service  corporation,  in  the  op- 
eration of  its  canal  and  the  furnishing 
of  water. 

And  a  company  undertaking  an 
irrigation  project,  which  in  its  con- 
tract with  landowners  who  purchased 
water  rights  agreed  to  construct  the 
irrigation  system  and  turn  it  over  to 
the  holders  of  water  rights  within  a 
year  after  completion,  was  held  a  pub- 
lic or  quasi  public  corporation,  in 
Childs  V.  Neitzel  (1914)  26  Idaho,  116, 
141  Pac.  77. 

A  canal  company  engaged  in  dis- 
tributing water  through  its  canal  for 
irrigation  was  held  a  public  utility  in 
Steamboat  Canal  Co.  v.  Garson  (1919) 
—  Nev.  — t  185  Pac.  801,  under  a  stat- 
ute declaring  that  the  term  "public 
utility''  should  include,  among  others, 
every  company  owning  or  operating 
any  "plant"  or  equipment  for  delivery 
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of  water  for  agricultural  or  household 
purposes,  the  use  of  the  term  "plant" 
not  being  intended  to  limit  the  appli- 
cation of  the  statute  strictly  to  com- 
panies engaged  in  delivering  water,  at 
least  in  part,  through  the  agency  of 
machinery,  as  a  pumping  station  or 
other  mechanical  apparatus. 

It  was  said  in  Candelaria  v.  Vallejos 
(1905)  13  N.  M.  147,  81  Pac.  589.  that 
under  the  Statute  of  1895,  providing 
that  all  community  ditches  thereto- 
fore or  thereafter  constructed  should, ' 
for  the  purpose  of  the  act,  be  consid- 
ered as  corporations  or  bodies  cor- 
porate, community  ditches  belong  to 
the  class  of  corporations  known  as 
public  involuntary  quasi  corporations. 
The  question,  however,  involved  in 
this  case,  was  the  power  of  a  major- 
ity to  change  the  location  of  the  main 
irrigation  ditch  against  the  objection 
of  a  minority. 

Assuming  that  the  service  rendered 
by  the  irrigation  company  was  a  pub- 
lic service,  the  court  in  Miller  v.  Hag- 
erman  Irrig.  Co.  (1915)  20  N.  M.  604, 
151  Pac.  763,  held  that  a  corporation 
organized  for  the  purpose  of  collecting 
water  from  a  public  stream  of  the 
state,  conveying  and  delivering  it  to 
such  consumers  as  would  contract 
with  it  for  a  permanent  water  right 
for  irrigation  purposes,  could  not  be 
compelled  to  carry  water  for  hire*  for 
a  person  who  had  not  contracted  with 
it  for  a  water  right,  and  who  demand- 
ed the  carriage  of  water  from  a  source 
other  than  that  which  the  corporation 
employed.  The  court  said  it  did  not 
wish  to  be  understood  as  deciding  that 
the  service  demanded  by  the  plaintiff 
was  a  public  service,  but  that  in  no 
event  could  the  defendant,  under  the 
circumstances,  be  compelled  to  ren- 
der the  same  upon  the  ground  that  it 
was  a  public  service  corporation ;  that 
such  a  corporation  might  limit  its 
service  to  a  class  which  it  was  de- 
signed to  serve ;  that  it  might  classify 
the  public  and  supply  water  only  to 
the  owners  of  a  restricted  district; 
and  that  it  needed  no  citation  of  prec- 
edent for  the  general  proposition  that 
no  public  service  corporation  could 
be  compelled,  as  was  sought  in  that 
case,  to  render  a  service  entirely  dif- 


ferent   in    character    from    that   for 
which  it  was  organized. 

A  finding  that  an  irrigation  com- 
pany operates  "a  water  system  for 
compensation"  is  not  the  equivalent  of 
a  finding  that  it  is  engaged  in  apply- 
ing its  water  to  a  public  use.  Del  Mar 
Water,  Light  &  P.  Co.  v.  Eshleman 
(1914)  167  Cat.  666,  140  Pac.  591,  re- 
hearing denied  in  (1914)  167  Gal.  682» 
140  Pac.  948. 

In  San  Diego  Flume  Co.  v.  Souther 
(1898)  32  C.  C.  A.  548,  61  U.  S.  App. 
134,  90  Fed.  164,  affirmed  on  rehear- 
ing in  (1900)  44  C.  C.  A.  143,  104  Fed. 
706,  the  court  said  that  corporations 
engaged  in  the  business  of  furnishing 
water  for  irrigation,  under  the  laws 
of  California,  whether  they  acquired 
the  water  by  appropriation  or  other- 
wise, were  private  corporations;  that 
they  were  nowhere  declared  to  be  pub- 
lic or  quasi  public  corporations.  But 
the  court  stated  that,  for  reasons  af- 
fecting the  public  \Celfare,  they  were 
given  the  right  of  eminent  domain, 
and,  in  order  that  the  use  of  the  water 
might  be  fairly  and  equitably  adjust- 
ed to  consumers,  it  was  provided  that, 
in  a  certain  contingency,  the  rate  to 
be  paid  by  the  consumer  might  be  fixed 
in  a  manner  prescribed  by  law;  that 
the  use  was  public  only  to  the  extent 
that  the  corporation  might  be  com- 
pelled to  furnish  the  water,  provided 
it  had  capacity  to  do  so,  to  alh  who 
received  and  paid  for  it,  and  that  the 
compensation  should  be  fixed  by  law 
in  case  the  parties  could  not  agree. 
The  question  at  issue  was  the  validity 
of  contracts  fixing  rates,  where  the 
public  authorities  had  not  acted  in  the 
matter.  The  public  nature  of  the 
irrigation  company  is  recognized  in  a 
later  appeal  in  the  same  case  (1903) 
67  C.  C.  A.  561,  121  Fed.  347. 

In  Lake  Koen  Nav.  Reservoir  & 
Irrig.  Co.  v.  Klein  (1901)  63  Kan.  484, 
65  Pac.  684,  which  was  a  condemnation 
proceeding,  the  court  recognized  the 
right  of  the  legislature  and  of  the 
courts  to  regulate  the  rates  of  irriga- 
tion companies  on  the  ground  that 
they  are  quasi  public  carriers,  and 
held  that  a  statute  authorizing  such 
companies  to  fix  rates  for  water  fur- 
nished must  be  construed  as  subject 
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to  the  provision  thmt  the  rates  must  be 
reasonable  and  just. 

In  a  number  of  eases  before  the  Cal- 
ifornia Railroad  Commission,  irriga- 
tion companies  have  been  held  to  be 
public  utilities. 

Thus,  it  has  been  held  by  the  Com- 
mission that  the  fact  that  an  irriga- 
tion company  organized  as  a  public 
utility,  which  has  held  itself  out  to 
serve  anyone  within  the  area  of  serv- 
ice for  compensation,  has  entered  into 
water-right  contracts,  does  not  pre- 
vent it,  even  as  to  the  lands  covered 
by  such  contracts,  from  being  a  public 
utility,  subject  to  the  jurisdiction  of 
the  state  Railroad  Commission.  Nunn 
V.  Sutter-Butte  Canal  Co.  (1918;  Cah) 
P.U.R.1918E,  563.  To  a  similar  effect 
is  Re  Madera  Canal  &  Irrig.  Co. 
(1917;  Gal.)  P.U.R.1917F,  642. 

A  water  company  which,  among 
other  things,  owns,  controls,  and  man- 
ages a  water  system  in  California,  and 
which  is  not  organized  for  the  purpose 
of  delivering  water  to  its  stockholders 
or  members  at  cost,  but  is  engaged  in 
the  business  of  selling  water  for  com- 
pensation to  purchasers  of  land,  and 
to  portions  of  the  public  located  with- 
in certain  boundaries^  which  has  held 
itself  out  as  willing  to  sell  water  to  a 
certain  syndicate,  its  successors  and 
assigns,  and  which  has  a  monopoly  of 
the  business  of  transmitting  water  for 
sale,  rental,  or  distribution  in  a  cer- 
tain region,  is  a  public  utility,  subject 
to  the  jurisdiction  of  the  state  Rail- 
road Conmiission,  and  it  is  immaterial 
that  the  company  requires  consumers 
to  enter  into  contracts  before  render- 
ing service.  Los  Molinos  Citrus  Farms 
Co.  v.  Cone  Land  Water  Co.  (1916; 
CaL)  P.U.R.1915F,  554. 

A  land  company  owning  and  operat- 
ing a  water  system,  which  undertakes 
to  supply  water  for  compensation  to 
all  who  apply  within  a  designated 
tract  of  land  to  which  the  water  was 
dedicated,  is  a  public  utility  subject 
to  the  jurisdiction  of  the  state  Rail- 
road Commission,  and  not  a  mutual 
company,  although  it  was  the  inten- 
tion of  the  land  company  that  ulti- 
mately the  water  system  should  be 
operated  upon  a  mutual  basis  for  the 
sole  benefit  of  the  landowners.    Comp- 


ton  V.  Richfield  Land  Co.  (1918;  CaL) 
P.U.R.1918E,  608. 

A  company  that  holds  itself  out  to 
serve  the  public  within  a  given  area 
with  water  upon  specified  terms  is  a 
public  utility.  Berry  v.  Ora  Loma 
Farms  Co.  (1917;  Cal.)  P.U.R.1917F, 
631. 

It  was  held  also  that  the  water  com- 
pany was  not  relieved  of  its  character 
of  a  public  utility  by  requiring,  as  a 
condition  to  furnishing  service,  the 
execution  of  contracts  establishing 
rates  and  rules  for  the  use  of  water. 
Ibid. 

And  it  was  held  in  Berry  v.  Ora 
Loma  Farms  Co.  (Cal.)  supra,  that  a 
provision  in  a  contract  of  an  irriga- 
tion company  that  the  service  was  in 
effect  that  of  an  agency  operating 
temporarily  as  an  agent  preliminary 
to  the  taking  over  and  operating  the 
system  by  mutual  companies  did  not 
relieve  the  company  of  its  present 
character  of  a  public  utility,  subject 
to  the  jurisdiction  of  the  state  Rail- 
road Commission,  where  the  water 
was  being  delivered  generally  to  water 
users  who  had  no  stock  in  a  mutual 
concern,  and  had  no  voice  in  the  estab- 
lishment of  the  rates,  nor  the  fixing 
of  conditions  other  than  those  in  the 
contract. 

Irrigation  companies  organized  as 
public  utilities,  which  have  appro- 
priated water  for  the  irrigation  of  cer- 
tain lands,  and  have  so  applied  it, 
which  have  obtained  franchises  from 
certain  counties  as  public  utilities, 
which  have  held  themselves  out  to 
serve  anyone  within  the  area  of  serv- 
ice for  compensation,  and  which,  by 
advertising  or  otherwise,  have  solicit- 
ed business  generally  from  everyone 
within  such  area,  are  public  utilities 
subject  to  the  jurisdiction  of  the  state 
Railroad  Commission.  Nunn  v.  Sutter- 
Butte  Canal  Co.  (1918;  CaL)  P.U.R. 
1918E,  568. 

A  land  development  company  operat- 
ing a  water  system  in  connection  with 
its  colonization  scheme  is  a  public 
utility  with  respect  thereto,  where  it 
serves  many  persons  not  stockholders, 
at  established  rates.  Monte  Vista 
Valley  Bd.  of  Trade  v.  Western  Em- 
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pire   Suburban    Farms   A&ao.    (1918; 
Cal.)  P.U.R.1918C,  748. 

It  was  held  in  Re  Lake  Hemet  Water 
Co.  (1916;  Cal.)  P.U.R.1917A,  458,  that 
a  water  company  which  served  con- 
sumers who  were  not  stockholders,  at 
established  rates  filed  with  the  state 
Railroad  Commission,  and  had  always 
held  itself  out  to  serve,  in  accordance 
with  its  existing  rules  and  regula- 
tions, any  user,  and  had  submitted  it- 
self to  the  jurisdiction  of  the  Commis- 
sion, was  a  public  utility,  under  the 
Constitution  and  statutes  of  Califor- 
nia, although  it  originally  served  only 
holders  of  water-right  certificates. 

A  water  company  supplying  water 
for  domestic  and  irrigation  purposes 
is  a  public  utility  under  the  laws  of 
California,  although  its  service  is  ren- 
dered by  virtue  of  contracts  to  furnish 
water  to  lots  within  a  certain  tract  of 
land.  Gittings  v.  Windsor  Water  Co. 
(1915;  CaL)  P.U.R.1915B,  1069. 

The  California  Railroad  Commission 
held  in  Re  North  Moneta  Garden 
Lands  Water  Co.  (1915;  Cal.)  P.U.R. 
1915A,  645,  that  a  corporation  organ- 
ized to  carry  on  the  business  of  a  wa- 
ter company  in  all  its  branches,  for  the 
supplying  of  certain  lands  and  the  oc- 
cupants thereof  with  water  for  irriga- 
tion or  domestic  uses,  or  both,  was 
not  a  mutual  water  company,  but  a 
public  utility,  subject  to  the  jurisdic- 
tion of  the  Railroad  Commission, 
where  only  a  portion  of  its  stock  was 
made  appurtenant  to  the  land,  and  the 
control  of  the  company  was  vested  in 
outside  parties.  The  statute  provided 
that  whenever  any  private  corpora- 
tion or  association  was  organized  for 
the  purpose  solely  of  delivering  water 
to  its  stockholders  or  members,  at 
cost,  and  delivered  water  to  no  one  ex- 
cept its  stockholders  or  members  at 
cost,  such  corporation  or  association 
was  not  a  public  utility,  and  not  sub- 
ject to  the  jurisdiction  of  the  state 
Railroad  Commission. 

Ill,  Mutual   and  private  companies   in 

general. 

For  cases  of  private  corporations 
which  sell  land  with  a  water  right, 
see  IV.  infra.  That  irrigation  com- 
panies are  not  in  all  respects  common 
carriers,  see  II.  b,  supra.    See  also  San 


Diago  Flume  Co.  v.  Souther  (Fed.) 
under  II.  c,  supra,  recognizing  the  pri- 
vate character  of  an  irrigation  com- 
pany in  some  respects,  although  tak- 
ing the  view  that  its  rates  were  sub- 
ject to  regulation,  and  that  it  might 
be  compelled  to  furnish  water. 

The  private  nature  of  irrigation 
companies  has  been  determined  or  as- 
sumed in  a  number  of  cases.  And 
while  the  cases  of  this  nature  are  not 
so  numerous  as  those  holding  irriga- 
tion companies  to  be  public  service  or 
quasi  public  corporations,  it  appears 
to  be  well  settled  that  the  mere  fact 
that  a  company  is  delivering  water  for 
irrigation  purposes  does  not,  in  the 
absence  of  express  constitutional  or 
statutory  provision,  necessarily  make 
it  a  public  service  or  quasi  public  cor- 
poration, or  clothe  it  with  a  public 
interest,  so  as  to  subject  it  to  public 
supervision.  It  may  occupy  the  status 
of  a  mere  private  corporation,  if  it 
does  not  hold  itself  out  to  serve  con- 
sumers generally  under  its  canal,  but 
only  its  stockholders  or  those  with 
whom  it  has  fixed  contractual  rela- 
tions. This  view  is  supported  by  the 
following  cases:  Slosser  v.  Salt  River 
Valley  Canal  Co.  (1901)  7  Ariz.  376. 
65  Pac.  332;  ALLEN  v.  Railroad  Com- 
mission (reported  herewith)  ante, 
249;  McFadden  v.  Los  Angeles  Coun- 
ty (1888)  74  Cal.  571,  16  Pac.  397; 
Hildreth  v.  Montecito  Creek  Water  Co. 
(1903)  139  Cal.  22,  72  Pac.  395,  re- 
versing (1902)  7  Cal.  Unrep.  44,  70 
Pac.  672;  Burr  v.  Maclay  Rancho  Wa- 
ter Co.  (1911)  160  Cal.  268,  116  Pac. 
715 ;  Garrison  v.  North  Pasadena  Land 
&  Water  Co.  (1912)  163  Cal.  235,  124 
Pac.  1009;  Thayer  v.  California  De- 
velopment Co.  (1912)  164  Cal.  117, 128 
Pac.  21;  Del  Mar  Water,  Light  &  P. 
Co.  V.  Eshleman  (1914)  167  CaL  666, 
140  Pac.  591,  rehearing  denied  in 
(1914)  167  Cal.  682,  140  Pac.  948; 
Franscioni  v.  Soledad  Land  &  Water 
Co.  (1915)  170  Cal.  221,  149  Pac.  161; 
J.  M.  Howells  Co.  v.  Corning  Irrig.  Co. 
(1918)  177  Cal.  513,  171  Pac.  100; 
Stevinson  Water  Users'  Asso.  v.  Stev- 
inson  (Cal.;  Decision  No.  4222,  Case 
No.  855,  March  31,  1917)  P.U.R.1917E. 
539  (abstract) ;  Sand  Creek  Lateral 
Irrig.  Co.  v.  Davis  (1892)  17  Colo.  326, 
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29  Pac.  742;  State  ex  rel.  Coco  v. 
Riverside  Irrig.  Co.  (1917)  142  La.  10, 
76  So.  216;  Lamed  v.  Jenkins  (1918) 
102  Neh.  796,  169  N.  W.  723;  Rowles 
V.  Hadden  (1919)  —  Tex.  Civ.  App.  — , 
210  S.  W.  251;  Knight  v.  Oldham 
(1919)  —  Tex.  Civ.  App.  — ,  210  S.  W. 
567. 

In  the  absence  of  special  constitu- 
tional or  statutory  provisions,  it  seems 
to  be  clear  from  the  authorities  that 
a  mutual  irrigation  company  which 
supplies  water  to  its  stockholders 
only,  at  cost,  is  not  rf  public  service 
or  quasi  public  corporation.  But  there 
are  several  cases  in  which  the  lan- 
guage of  the  court  is  to  the  contrary. 

A  mutual  irrigation  company  de- 
voting the  water  which  it  diverts  ex- 
clusively to  the  use  of  its  own  stock- 
holders, and  not  to  the  general  public, 
is  not  engaged  in  a  public  service,  and 
is  not  a  public  utility.  J.  M.  Howells 
Co.  V.  Corning  Irrig.  Co.  (1918)  177 
Cal.  513,  171  Pac.  100. 

It  was  held  also  in  McFadden  v. 
Los  Angeles  County  (1888)  74  Cal. 
571,  16  Pac.  397,  that  a  corporation 
organized  for  the  purpose  of  supply- 
ing water  for  irrigation  purposes  to 
its  stockholders  only,  at  cost,  was  not 
within  the  statute  authorizing  boards 
of  supervisors  to  fix  water  rates.  The 
court  said :  "We  think  the  answer  in 
the  particulars  above  set  forth  shows 
that  the  water  was  acquired  and  held 
for  the  use  of  the  stockholders  of  the 
corporation  only,  and  not  for  sale, 
distribution,  or  rental  to  the  public 
generally.  .  •  .  An  individual  can 
certainly  acquire  water  to  be  used  on 
his  own  land.  With  such  use  a  board 
of  supervisors  would  have  nothing  to 
do.  We  know  of  no  reason  why  in- 
dividuals cannot  associate  themselves, 
take  on  a  corporate  form,  and  acquire 
water  to  be  used  on  their  own  lands. 
When  this  is  done,  we  are  of  opinion 
that  a  board  of  supervisors  can  have 
no  more  power  over  the  rates  to  be 
paid  by  the  stockholders  than  in  the 
case  of  individuals.'* 

A  mutual  irrigation  company  not 
organized  for  profit,  but  for  the  sole 
purpose  of  delivering  water  to  its 
stockholders,  was  said  in  Bldredge  v. 
Mill  Ditch  Co.  (1919)  90  Or.  590,  177 


Pac.  989,  not  to  be  a  public  service 
corporation  as  that  term  is  generally 
applied,  and  not  to  be  a  common  car- 
rier of  water.  The  court  said  that, 
nevertheless,  such  a  corporation  has 
many  elements  of  a  quasi  public  na- 
ture; that  it  was  dealing  with  prop- 
erty which  belonged  originally  to  the 
public  and  was  of  a  public  character; 
that  the  legislature  had  conferred 
upon  it  the  power  of  eminent  domain, 
and  had  declared  its  use  of  the  water 
to  be  a  public  and  beneficial  use  and 
public  necessity;  that  it  was  dis- 
tributing water  to  a  portion  of  the 
public, — ^to  how  large  a  portion  did 
not  appear;  and  that  it  seemed  that 
such  a  corporation  might  be  fairly 
classed  as  a  quasi  public  one,  regard- 
less of  the  fact  that  it  was  not  a  gen- 
eral company,  and  was  not  engaged 
in  furnishing  water  to  all  comers. 
The  court  said  further  that  the  recog- 
nition of  the  public  character  of  such 
corporations  was  constantly  broaden- 
ing, and  that  it  seemed  difficult  longer 
to  distinguish  between  corporations 
which  served  identically  the  same  pur- 
pose because  one  dealt  with  the  en- 
tire public  and  another  dealt  with  a 
definite  group.  It  was  held  that  the 
property  of  the  irrigation  company 
was  not  subject  to  sale  on  execution; 
this  decision,  however,  being  based 
not  on  the  ground  that  the  company 
was  a  quasi  public  corporation,  the 
court  stating  that  it  was  not  necessary 
to  decide  how  far  its  water  rights  and 
franchises  were  exempt  from  execu- 
tion on  this  ground,  but  on  the  ground 
that  it  was  a  holding  company,  trustee, 
or  agent  for  the  real  owners  of  the 
water,  the  users  thereof. 

But  a  mutual  irrigation  company 
which  furnished  water  generally  for 
irrigation  only  when  there  was  a  sur- 
plus in  its  ditches  after  supplying  the 
needs  of  its  stockholders  was  said  in 
Baker  City  Mut.  Irrig.  Co.  v.  Baker 
City  (1911)  58  Or.  310,  110  Pac.  392, 
113  Pac.  9,  to  be  impressed  with  a  pub- 
lic character,  and  to  hold  its  property 
subject  to  an  exercise  of  the  police 
power  of  the  state  to  a  greater  degree 
than  a  private  person.  The  question 
involved  was  the  right  of  the  city  to 
make  regulations  as  to  the  use  of  the 
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streets  by  the  irrigation  company, 
which  had  constructed  irrigation^ 
ditches  along  the  curbs  of  the  streets 
prior  to  the  incorporation  of  the  city. 

The  mere  appropriation  of  water  of 
a  stream  by  a  corporation  for  irriga- 
tion purposes  is  not,  under  the  Cali- 
fornia statutes,  ipso  facto  a  dedica- 
tion or  appropriation  to  public  use; 
to  accomplish  this  result  there  must 
follow  the  appropriation  some  act  or 
declaration  pf  the  corporation,  dedi- 
cating it  to  such  use.  Thayer  v.  Cali- 
fornia Development  Co.  (1912)  164 
Cal.  117,  128  Pac.  21. 

The  use  of  water  for  irrigation  is 
not  public  unless  the  water  is  avail- 
able, as  of  right,  upon  equal  terms,  to 
all  landowners  of  the  class  and  within 
the  area  to  be  benefited,  who  can  get 
water  from  the  ditches  to  their  land; 
if  the  dispenser  of  water  has  the  right 
to  say  who  shall  have  it,  and  upon 
what  terms,  selling  to  one  and  refus- 
ing to  sell  to  another  at  will,  it  is  not 
devoted  to  public  use.    Ibid. 

The  provision  of  the  California  Con- 
stitution that  "the  use  of  all  water 
now  appropriated,  or  that  may  here- 
after be  appropriated  for  sale,  rental, 
or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state," 
was  held  in  Thayer  v.  California  De- 
velopment Co.  (Cal.)  supra,  not  nec- 
essarily to  create  a  public  use 
whenever  any  water  was  sold  or  dis- 
tributed, regardless  of  the  number  of 
persons  to  whom  it  was  delivered,  or 
the  manner  or  character  of  the  disposi- 
tion made  of  it.  See  quotation  from 
this  case  in  Allen  v.  Railroad  Com- 
mission (reported  herewith)  ante, 
249. 

And  a  constitutional  provision  de- 
claring that  the  use  of  all  water  ap- 
propriated for  sale  or  distribution  is 
a  public  use  should  not  be  construed 
to  mean  that  all  water  which  is  dis- 
tributed among  a  number  of  persons 
is,  from  that  fact  alone,  to  be  consid- 
ered as  devoted  to  a  public  use.  Hil- 
dreth  v.  Montecito  Creek  Water  Co. 
(1903)  139  CaL  22,  72  Pac.  395. 

So,  the  fact  that  the  owners  of  land 
sold  under  a  water  system,  to  whom 
water  is  sold  for  use  for  irrigation 


purposes  upon  their  own  lands  and  as 
an  appurtenance  thereto,  are  numer- 
ous, does  not  convert  the  several  pri- 
vate uses  into  a  public  use  within  the 
control  of  the  Public  Service  Commis- 
sion. Allen  v.  Railroad  Commission 
(reported  herewith).  In  this  case 
it  was  held  that  constitutional  and 
statutory  provisions  declaring  that 
every  private  corporation  which  fur- 
nishes water  to  or  for  the  public,  or 
which  sells,  rents,  or  delivers  water 
to  any  person  whatever  under  con- 
tract, or  otherwise,  is  a  public  utility, 
must  be  construed  to  apply  only  to 
corporations  which  have  in  fact  de- 
voted their  property  to  public  use. 

An  irrigation  ditich,  constructed,  re- 
paired, and  controlled  by  two  or  more 
persons,  does  not  become  public  prop- 
erty, merely  because  the  several  per- 
sons interested  in  it  have  not  accu- 
rately defined  their  respective  rights 
therein  or  in  the  water  flowing  in  it, 
nor  because  they  have,  by  election  or 
otherwise,  selected  a  person  to  dis- 
tribute the  water  among  those  who 
have  contributed  to  the  construction 
and  maintenance  of  the  ditch;  such 
mode  of  construction  and  management 
of  the  ditch  and  its  waters  does  not 
operate  as  a  dedication  of  the  ditch 
or  its  waters  to  the  public.  Cate  v. 
Sanford  (1879)  54  Cal.  24,  8  Mor.  Min. 
Rep.  124. 

An  irrigation  company  which  con- 
fines its  service  to  the  diversion  and 
carriage  of  water  from  a  public 
stream  as  the  agent  of  particular  ap- 
propriators  of  water,  with  whom  it 
has  a  fixed  cont«'actual  relation,  is  a 
private  agency,  owing  no  duty  to  oth- 
ers, whether  appropriators  or  not. 
Siosser  v.  Salt  River  Valley  Canal  Co. 
(1901)  7  AHz.  376,  65  Pac.  382. 

It  was  held  in  Larned  v.  Jenkins 
(1918)  102  Neb.  796,  169  N.  W.  723, 
that  the  Nebraska  statute  providing 
that  ''a  multiplicity  of  outlets  shall 
at  all  times  be  avoided  so  far  as  may 
be,  and  the  same  shall  be  under  the 
control  of  a  superintendent,"  etc.,  did 
not  apply  to  owners  in  common  of  a 
ditch  for  irrigation  purposes  who  were 
not  carriers  of  water  for  hire. 

The  fact  that  a  private  irrigation 
company,  organized  for  the  purpose 


ANNO.— PUBLIC  UTILITY— IRRIGATION  COMPANY. 


283 


of  supplying  water  to  its  stockholders 
only,  furnished  surplus  water  for  sev- 
eral years  to  another  company  as  a 
matter  of  accommodation,  under  ex- 
press agreement  that  the  latter  should 
not  acquire  any  right  to  the  continued 
supply  of  water,  was  held  in  Garrison 
V.  North  Pasadena  Land  &  Water  Co. 
(1912)  163  CaL  235,  124  Pac.  1009,  not 
to  entitle  consumers  of  the  latter  com- 
pany to  compel  continuance  of  the 
supply  on  the  theory  that  the  com- 
pany had  become  a  public  service  cor- 
poration. 

And  it  was  held  that  water  appro- 
priated by  a  corporation  from  a  stream 
to  irrigate  lands  in  a  specified  area 
was  not  dedicated  to  public  use  so 
that  delivery  of  water  could  be  com- 
pelled by  a  landowner  having  no  con- 
tractual relations  with  the  company^ 
where  it  made  no  declaration  devot- 
ing the  water  to  a  public  use  and  did 
not  offer  it  for  sale  generally,  but 
supplied  the  water  only  through  sub- 
sidiary mutual  water  companies  or- 
fifanized  by  it,  which  distributed  the 
water  at  fixed  prices  to  stockholders 
only.  Thayer  v.  California  Develop- 
ment Co.  (1912)  164  CaL  117,  128  Pac. 
21. 

A  corporation  which  was  engaged 
in  the  raising  of  rice,  and  in  the  sup- 
plying of  water  through  its  canal  sys- 
tem to  its  own  land  for  this  purpose 
and  to  the  land  of  others  for  a  per- 
centage of  the  rice  crop,  and  which 
had  acquired  its  right  of  way  by  pur- 
chase, and  not  by  condemnation,  was 
held  in  State  ex  rel.  Coco  v.  Riverside 
Irrig.  Co.  (1917)  142  La.  10,  76  So. 
216,  not  to  be  a  public  utility  within 
the  meaning  of  a  statute  requiring 
corporations  operating  public  utilities 
under  a  franchise  granted  by  the 
state  to  make  certain  reports  to  the 
secretary  of  state. 

A  land  company  cannot  be  found  to 
he  an  irrigation  utility  upon  evidence 
of  mere  statements  on  letterheads  and 
circulars  that  it  owns  the  canals  sup- 
plying the  land  with  water.  Stevinson 
Water  Users'  Asso.  v.  Stevinson  (CaL; 
Decision  No.  4222,  CaBe  No.  855, 
March  ^,  1917)  P.U.R.1917E,  539  (ab- 
stract) . 

See    also    Combs    v.    Agricultural 


Ditch  Co.  (Colo.)  under  VI.,  infra, 
where  an  irrigation  company  set  up 
the  defense  that  it  was  a  mutual  com- 
pany, and  not  obliged  to  furnish  wa- 
ter, but  the  court  held,  in  view  of 
the  charter  provisions  of  the  com- 
pany, that  it  was  not  a  mutual  com- 
pany; Hildreth  v.  Montecito  Creek 
Water  Co.  (Cal.)  under  V.  infra, 
where  the  transfer  by  private  owners 
of  a  water  system  to  a  corporation 
was  held  not  to  change  the  use  from 
private  to  public.  For  other  cases 
where  the  particular  corporation  was 
held  not  to  be  a  mere  mutual  company, 
see  II.  c,  supra. 

IV,  Sale  of  land  with  tvater  rightB, 

For  cases  where,  in  addition  to  sup- 
plying water  to  land  sold  by  it  with 
a  water  right,  the  irrigation  company 
supplied  water  to  other  consumers  un- 
der its  cana^  see  II.  c,  supra. 

Allen  v.  Railroad  Commission  (re- 
ported herewith)  ante,  249,  holds 
that  a  devotion  of  water  to  a  public 
use  did  not  result  so  as  to  subject  to 
control  of  the  state  Railroad  Commis- 
sion contracts  with  consumers,  made 
on  a  sale  of  land  and  water  rights, 
where  the  irrigation  company  did  not 
hold  itself  out  to  serve  generally  con- 
sumers under  its  canal. 

A  company  engaged  in  selling  land 
owned  by  it,  and,  as  an  incident  of 
the  sale,  furnishing  water  for  irriga- 
tion and  domestic  usie  to  the  purchas- 
ers, and  no  others,  at  a  fixed  con- 
tract rate,  is  not  a  public  utility,  and 
therefore  not  subject  to  regulation  by 
the  Oregon  Public  Service  Commis- 
sion. De  Pauw  University  v.  Public 
Service  Commission  (1917)  P.U.R. 
1918C,  274,  247  Fed.  183.  In  subse- 
quent proceedings  in  (1918)  253  Fed. 
848,  it  was  held  also  that  the  com- 
pany was  not  a  public  utility. 

And  water  taken  by  an  irrigation 
company  to  fulfil  its  private  contract- 
ual obligations  to  deliver  water  to 
certain  lots  which  it  has  sold  with  a 
water  right,  and  not  offered  to  the 
public  generally  or  to  all  who  may 
want  it  within  a  certain  territory,  is 
not  taken  for  a  public,  but  for  a  pri- 
vate, use.  Burr  v.  Maclay  Rancho 
Water  Co.  (1911)  160  Cal.  268,  116 
Pac.  715. 
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A  corporation  which  had  not  exer- 
cised the  power  of  eminent  domain, 
which  was  incorporated  prior  to  the 
enactment  of  the  Texas  Statute  of 
1913,  requiring  irrigation  companies 
to  supply  water  to  landowners  along 
their  ditches  at  reasonable  rates, 
creating  a  board  of  water  engineers, 
and  giving  it  power  to  fix  rates,  and 
which  merely  owned  springs  and  sup- 
plied water  therefrom  to  purchasers 
of  land  sold  by  it,  was  held  in  Knight 
V.  Oldham  (1919)  —  Tex.  Civ.  App. 
—,  210  S.  W.  567,  not  subject  to  the 
control  of  the  state  board  of  water 
engineers. 

But  where  the  contracts  provided 
that  thQ  water  should  be  supplied  at 
such  rates  as  might  be  fixed  by  law, 
it  was  held  in  Palermo  Land  &  Water 
Co.  V.  Railroad  Commission  (1916) 
173  Cal.  380,  P.U.R.1917A,  447,  160 
Pac.  228,  that  an  irrigation  company 
which  contracted  to  supply  water  to 
those  purchasing  land  of  it  was  not 
engaged  in  a  private  service  within 
the  rule  that  the  distribution  of  water 
for  such  purposes  was  essentially  a 
matter  of  private  contract,  but  was  a 
public  utility,  subject  to  the  jurisdic- 
tion of  the  Railroad  Commission. 

And  the  California  Railroad  Com- 
mission in  Re  Fresno  Farms  Co. 
(1916;  Cal.)  P.U.R.1915B,  324,  held 
that  a  land  company  which  owned  val* 
uable  water  rights,  and  owned  and  con- 
trolled ditches  and  laterals  for  the 
conveyance  and  delivery  of  water  to 
irrigate  land  which  it  sold,  was  a  pub- 
lic utility,  although  it  does  not  appear 
that  the  company  undertook  to  sup- 
ply water  for  irrigation  purposes  ex- 
cept to  purchasers  of  its  land,  and 
the  distribution  of  water  for  irriga- 
tion to  these  lands  was  partly  by  con- 
tract with  another  irrigation  company. 

The  Washington  Public  Service 
Commission  has  held  that  it  has  juris- 
diction over  the  rates  of  an  irrigation 
distribution  system,  although  built 
merely  to  promote  the  sale  of  lands. 
Burford  v.  Consumers'  Ditch  Co. 
(1916;  Wash.)  P.U.R.1916D,  448.  The 
Commission  referred  to  the  provision 
in  the  Washington  Public  Service  Law 
that  the  term  "water  company,"  as 
used   in   the   statute,   should   include 


every  corporation  controlling,  operat- 
ing or  managing  any  water  system  for 
hire  within  the  state. 

And  the  obligations  of  a  private 
company  organized  for  the  purpose  of 
selling  arid  lands  and  furnishing  wa- 
ter for  their  irrigation  were  said  in 
Shafford  v.  White  Bluffs  Land  &  Irrig. 
Co.  (1911)  63  Wash.  10,  114  Pac.  883, 
Ann.  Cas.  1912B,  133,  to  be  quasi  pub- 
lic, and  no  arbitrary  action  under  the 
guise  of  rules  or  regulations  was 
tolerable.  The  point  involved  in  the 
case  was  the  right  of  the  company  to 
adopt  an  "alternating  plan"  in  deliver- 
ing water  to  consumers. 

As  to  effect  of  the  transfer  to  a  cor- 
poration of  a  water  system  owned  by 
an  individual  to  distribute  water  to 
land  sold  by  him,  see  Franscioni  v. 
Soledad  Land  &  Water  Co.  (Cal.)  in- 
fra, V. 

F.  Change  from  private  to  public  use  or 
vice  versa;  effect  of  incorporation. 

That  a  water  company  which  is  a 
public  agency  may  not  discontinue  its 
service  in  whole  or  in  part  so  as  to 
become  a  mere  private  agency  was 
held  in  Gould  v.  Maricopa  Canal  Co. 
(1904)  8  Ariz.  429,  76  Pac.  598,  over- 
ruling the  former  decision  of  the  court 
on  this  point  in  Slosser  v.  Salt  River 
Valley  Canal  Co.  (1901)  7  Ariz.  376,  66 
Pac.  332.  The  court  said  that  while 
a  canal  company,  in  the  nature  of 
things,  could  not  be  a  common  carrier^ 
as  that  term  was  used  in  law,  yet  it 
was  a  quasi  public  servant,  and,  as 
such  servant,  having  received  bene- 
fits from  the  public,  owed  a  duty  to 
conduct  its  business  as  a  carrier  of 
water  in  such  a  way  as  might  best 
promote  the  interests  of  the  com- 
munity when  this  might  be  done  with- 
out sacrifice  of  any  of  its  property 
rights;  that  the  community  was  in- 
terested in  the  permanent  reclama- 
tion and  improvement  of  land;  and 
that  if  a  right  of  appropriation  might 
be  made  of  no  use  to  its  holder 
through  the  refusal  of  a  canal  com- 
pany to  divert  and  carry  the  water  to 
which  such  holder  was  entitled,  and 
which  the  canal  company  had  thereto- 
fore diverted  and  carried,  the  holding 
of  such  right  of  appropriation  by  such 
precarious  tenure  would  not  only  im- 
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I>air  its  value  to  the  holder,  but  would 
discourage  the  making  of  improve- 
ments and  the  putting  of  the  land  to 
which  it  was  attached  to  its  highest 
and  best  use;  that  to  the  extent,  there- 
fore, that  such  a  canal  company  has 
diverted  and  carried  water  from  a 
public  stream,  and  to  the  extent  to 
which  this  water  has  been  applied  by 
appropriators  for  the  necessary  irriga- 
tion of  their  lands,  the  canal  company 
must  continue  the  service  so  long  as 
it  is  required  by  the  appropriators  and 
the  water  is  available. 

And  the  rule  is  laid  down  in  River- 
side Land  Co.  v.  Jarvis  (1917)  174 
CaL  316,  168  Pac.  64,  that  water  dedi- 
cated to  public  use  cannot  lawfully 
be  converted  into  a  private  use  so  as 
to  create  a  private  preferential  right 
thereto  for  the  benefit  of  a  specific 
parcel  of  land.  The  principle  in- 
volved cannot,  of  course,  be  treated 
exhaustively  in  the  present  annota- 
tion, because  it  is  supported  by  other 
cases  than  those  involving  irrigation 
companies. 

One  who  has  appropriated  water  for 
the  purpose  of  sale,  rental,  and'  dis- 
tribution to  the  public,  cannot,  upon 
disposing  of  his  water  system,  reserve 
to  himself  a  portion  of  the  right  which 
he  had  appropriated  to  public  use. 
Leavitt  v.  Lassen  Irrig.  Co.  (1909)  157 
CaL  82,  29  L.R.A.(N.S.)  213,  106  Pac. 
404. 

That  private  rights  cannot  be 
carved  out  of  a  public  use  of  water 
for  irrigation  purposes,  see  Limoneira 
Co.  V.  Railroad  Commission  (1917)  174 
Cal,  232,  P.U.R.1917D,  183,  162  Pac. 
1083,  which  is  set  out  in  Allen  v. 
Railroad  Commission  (reported  here- 
with) ante,  249,  and  which  involves 
an  irrigation  company  admittedly  a 
public  utility. 

But  a  water  company  engaged  in 
distributing  water  to  persons  to  whose 
lands  it  has  agreed  to  deliver  it  for 
irrigation,  upon  a  use  which  is  pri- 
vate, and  not  public  or  general,  may, 
with  the  consent  of  the  owners  of  the 
right  to  receive  such  water,  change 
the  use  from  a  private  to  a  public 
use,  so  as  to  make  the  service  and 
terms  of  delivery  subject  to  regulation 
and  control  by  public  authorities;  and 


all  the  parties  concerned  and  consent- 
ing thereto,  including  the  corporation 
engaged  in  such  distribution,  will 
thereafter  be  bound  to  conform  to  the 
rates,  rules,  and  regulations  of  the 
service  as  established  by  the  public 
authorities.  Franscioni  v.  Soledad 
Land  &  Water  Co.  (1915)  170  Cal.  221, 
149  Pac.  161. 

It  was  accordingly  held  in  Fran- 
scioni V.  Soledad  Land  &  Water  Co. 
(CaL)  supra,  that  a  change  from  a 
private  to  a  public  use  of  water  had 
been  effected  where,  pursuant  to  a 
statute  applicable  only  to  persons  and 
corporations  engaged  in  the  sale  or 
distribution  of  water  for  public  use, 
a  water  company  which  had  thereto- 
fore, been  engaged  in  supplying  water 
for  irrigation  as  a  private  corpora- 
tion joined  in  a  petition  with  the  in- 
habitants and  taxpayers  of  the  coun- 
ty, to  the  board  of  supervisors,  to 
regulate  and  control  the  rates  of  the 
company,  and  the  board  &ced  the  com- 
pany's rates,  which  were  acquiesced 
in  by  ail  parties  for  a  period  of  six 
years.  It  was  held  that  the  dedica- 
tion of  the  water  to  public  use  could 
not  be  revoked  by  the  company  and 
the  use  changed  to  a  private  use,  at 
least  without  the  consent  of  all  the 
beneficiaries  of  such  use. 

But  the  mere  fact  that  a  corporation 
takes  over  a  water.systein  owned  by  an 
individual,  who  is  distributing  water 
to  land  which  he  sells,  and  that  the 
corporation  undertakes  to  carry  out 
his  obligation  to  deliver  water  to  the 
several  purchasers  of  the  land,  does 
not  change  the  use  of  the  water  from 
private  to  public.    Ibid. 

And  in  Hildreth  v.  Montecito  Creek 
Water  Co.  (1903)  139  CaL  22,  72  Pac. 
395,  it  was  held  that  the  mere  fact 
that  a  water  system  and  the  distribu- 
tion of  water  thereunder  were  trans- 
ferred to  a  corporation  by  private 
owners  did  not  necessarily  change  the 
use  from  private  to  public,  or  con- 
stitute a  dedication  of  the  water  to  a 
public  use,  even  though  the  Constitu- 
tion provided  that  the  use  of  all  water 
appropriated  for  sale,  rental,  or  dis- 
tribution was  a  public  use.  The  court 
said:  "Where  a  number  of  persons 
owning  land  are  each  entitled  to  take' 
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water  from  a  common  stream  or 
source  for  use  upon  their  respective 
tracts  of  land,  either  by  virtue  of  an 
appropriation  under  the  Civil  Code, 
or  by  prescription,  or  as  riparian  own- 
ers, the  water  right  of  each  is  indi- 
vidual and  several,  and  must  be  con- 
sidered as  private  property,  and  not 
the  subject  of  public  use,  although 
the  persons  so  owning  interests  in  the 
stream  are  very  numerous,  and  their 
lands  include  a  large  neighborhood. 
The  owners  of  such  water  rights  may 
make  a  joint  diversion,  and  may  carry 
the  water  from  the  point  of  diversion 
in  a  common  conduit,  made  with  com- 
mon funds;  and  in  such  a  case,  in  the 
absence  of  a  special  contract  to  the 
contrary,  they  will  be  the  owners  in 
common  of  the  diversion  works  and 
conduits;  but  the  respective  water 
rights  will  remain  several,  and  will 
remain  private  property.  If  the  per- 
sons owning  such  rights  see  fit  to 
form  a  corporation,  and  delegate  to 
such  corporation  the  work  of  making 
the  diversion  and  distribution  and  of 
constructing  and  keeping  in  repair 
the  dams  and  conduits,  reserving  to 
themselves  their  rights  in  the  water, 
as  was  done  in  this  case,  they  do  not 
thereby  dedicate  or  appropriate  to 
public  use  the  water  thus  reserved  and 
used  by  them.  The  corporation  be- 
comes merely  their  agent  for  the  pur- 
pose of  serving  their  several  interests, 
so  far  as  they  may  be  served  by  a  com- 
mon system  of  works,  the  water  re- 
maining the  subject  of  individual  own- 
ership and  private  use  as  before." 

Also  in  Sand  Creek  Lateral  Irrig. 
Co.  V.  Davis  (1892)  17  Colo.  326,  29 
Pac.  742,  it  was  held  that  the  fact 
that  parties  constructing  an  irrigation 
ditch  t)ecame  incorporated  did  not 
change  the  use  thereof  from  private 
to  public,  so  as  to  prevent  its  being  a 
private  ditch  within  the  meaning  of 
a  statute  authorizing  the  enlargement, 
on  payment  of  compensation,  and  use 
in  common  of  private  ditches,  so  as  to 
prevent  duplication  of  ditches  through 
improved  or  occupied  land. 

See  Palermo  Land  &  Water  Co.  v. 
Railroad  Commission  (Cal.)  infra, 
IX.,  where  an  irrigation  company  was 
held  to   have   changed   its   use  from 


private  to  public,  so  far  as  concerned 
its  own  right  thereafter  to  assert  that 
it  was  not  a  public  service  corpora- 
tion, by  voluntarily  applying  to  the 
state  Railroad  Commission  to  fix  its 
rates. 

VI.  Effect  of  charter  provisions  or  pro» 
visions  of  statute  under  which  ccnm- 
pany  is  incorporated. 

The  cases  in  general  hold  that  the 
mere  fact  that  an  irrigation  company 
is  authorized  in  its  articles  of  incor- 
poration to  engage  in  the  distribution 
and  sale  of  water  in  such  manner  as 
would  render  it  a  public  service  cor- 
poration will  not  necessarily  fix  its 
status  as  such  a  corporation;  it  may  or 
may  not  avail  itself  of  its  charter  privi- 
leges ;  and  its  mode  of  operation  rather 
than  its  charter  powers  is  controlling. 
But  in  some  instances  the  courts  have 
looked  to  the  articles  of  incorporation 
to  aid  in  determination  of  the  question 
whether  the  corporation  was  a  public 
utility. 

The  fact  that  a  water  company  is 
authorized  by  its  charter  to  sell  water 
to  the  public  does  not,  ipso  facto^ 
make  it  a  public  utility,  if  it  has  not 
in  fact  held  itself  out  as  ready  and 
willing  to  furnish  water  to  all  who 
may  apply  within  a  given  area,  but  in* 
the  sale  of  land,  in  which  it  is  en- 
gaged, agrees  to  furnish  water  on  cer- 
tain terms  and  conditions  to  the  pur- 
chasers, and  no  others,  and  merely 
undertakes  to  furnish  water  in  fulfil- 
ment of  these  private  contracts,  and 
not  to  the  public  generally.  De  Pauw 
University  v.  Public  Service  Commis- 
sion (1918)  253  Fed.  848.  The  court 
said  the  charter  authority  did  not 
mark  the  nature  of  the  operating  com- 
panies, but  was  merely  a  naked  au- 
thority to  do  business,  and  until  pur- 
sued in  a  certain  way  did  not  make 
the  companies  public  utilities. 

And  the  fact  that  the  articles  of  in- 
corporation of  an  irrigation  company 
empower  it  to  engage  in  public  serv- 
ice does  not,  of  itself,  constitute  proof 
that  it  is  engaged  in  such  public  serv- 
ice, or  that  it  has  dedicated  its  prop- 
erty to  a  public  use.  Del  Mar  Water^ 
Light  &  P.  Co.  V.  Eshleman  (1914)  167 
Cal.  666,  140  Pac.  581,  rehearing  de- 
nied in  (1914)  167  Cal.  682,  140  Pac. 
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948.  In  this  case  the  articles  of  in- 
corporation conferred  on  the  company 
the  power  to  sell  and  distribute  water 
for  domestic,  irrigation,  and  all  other 
purposes,  and  to  acquire,  hold,  and 
operate  waterworks  and  distributing 
systems  for  these  purposes.  The  court 
said  that  the  power  given  in  these 
articles  of  incorporation  did  not  nec- 
essarily imply  an  intention  to  engage 
in  public  service;  that  "one  may  ac- 
quire and  hold  a  water  supply  and 
waterworks,  and  thereby  distribute 
and  sell  water  for  domestic  use  and 
irrigation  or  other  purposes,  without 
engaging  in  public  service.  It  may 
make  such  sales  to  particular  persons 
and  in  such  a  manner  that  the  .public 
would  not  be  entitled  to  it.  The  mere 
fact,  therefore,  that  a  company  hav- 
ing such  powers  has  acquired  a  water 
supply  and  constructed  waterworks 
constituting  a  systenu  which  .  it  is 
operating  for  compensation  does  not 
necessarily  justify  the  conclusion  that 
it  is  engaged  in  public  service,  or  that 
its  water  is.  dedicated  to  public  use. 
The  only  effect  of  the  adoption  of  such 
articles  by  a  corporation  is  to  give 
it  the  capacity  to  engage  in  such  pub- 
lic service  if  it  so  desires.  After  hav- 
ing become  incorporated  in  this  man- 
ner, it  has  the  power  to  engage  in  such 
service  in  the  same  sense  that  an  in- 
dividual has  power  to  engage  in  such 
service.  It  may  or  may  not  do  so,  and 
until  it  does,  it  cannot  be  said  to  be 
subject  to  the  jurisdiction  of  the  Rail- 
road Commission." 

That  a  charter  declaration  on  the 
part  of  a  water  company,  among  other 
purposes,  to  supply  the  inhabitants  of 
towns  with  water  for  domestic  pur- 
poses, does  not,  standing  alone,  con- 
stitute a  dedication  of  all  the  com- 
pany's water  to  a  public  use,  see 
Allen  v.  Railroad  Commission  (re- 
ported herewith)  ante,  249. 

In  Combs  v.  Agricultural  Ditch  Co. 
(1892)  17  Colo.  146,  31  Am.  St.  Rep. 
275,  28  Pac.  966,  the  court  considered 
the  purposes  of  an  irrigation  company 
as  expressed  in  its  charter,  in  deny- 
ing the  contention  that  the  company 
was  not  obliged  to  deliver  water  be- 
cause it  was  a  mutual  company,  stat- 
ing:     "Under    the  Constitution    and 


laws  of  this  state  a  ditch  company 
carrying  water  for  general  purposes 
of  irrigation  cannot  arbitrarily  refuse 
to  supply  water  to  an  actual  and  bona 
Ade  consumer  making  seasonable  ap- 
plication and  offering  proper  compen- 
sation therefor.  .  .  .  The  defend- 
ant attempted  to  justify  his  refusal  to 
deliver  the  water  upon  the  ground 
that  by  the  declared  objects  of  its  in- 
corporation it  was  a  mutual  company ; 
that  it  was  not  organized  for  the  pur- 
pose of  carrying  water  for  others  for 
hire;  that  its  only  obligation  in  the 
matter  of  carrying  water  was  to  sup- 
ply its  stockholders.  An  inspection 
of  the  certificate  by  which  the  [irriga- 
tion company]  was  incorporated,  as 
introduced  upon  the  trial,  does  not 
sustain  this  ground  of  defense.  .  .  . 
There  is  nothing  in  the  certificate  to 
indicate  that  it  might  not  be  the  legiti- 
mate business  of  the  defendant  com- 
pany to  carry  and  supply  water  for  ir- 
rigation generally  to  those  occupying 
land  within  the  vicinity  of  the  ditch. 
Hence,  we  do  not  have  to  consider 
whether  a  purely  mutual  company 
might  or  might  not  stand  on  a  differ- 
ent footing." 

It  was  held  also  in  Combs  v.  Agri- 
cultural Ditch  Co.  (Colo.)  supra, 
that  refusal  to  deliver  water  could  not 
be  justified  by  a  provision  in  the  by- 
laws of  the  company  that  no  water 
should  be  sold  from  the  company's 
ditch  except  to  stockholders. 

The  California  Railroad  Commis- 
sion in  Ferrasci  v.  Empire  Water  Co. 
(1915;  Cal.)  P.U.R.1915B,  438,  held 
that  a  water  company  empowered  to 
distribute  water  for  compensation, 
whose  articles  of  incorporation  and  by- 
laws did  not  state  that  the  water  was  to 
be  distributed  to  stockholders  only,  or 
limit  the  territory  to  be  served,  was  a 
public  utility,  within  the  constitution- 
al and  statutory  provisions  of  Califor- 
nia, although  it  did  not  own  the  water 
it  distributed,  but  acted  merely  as  the 
agent  of  landowners  in  such  distribu- 
tion. 

It  was  held  that  a  water  company 
was  not  a  mere  private  agency,  but 
was  a  public  agency  which  might  be 
compelled  to  furnish  water  for  irriga- 
tion purposes  without  discrimination 
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except  as  between  prior  appropriators, 
where  its  articles  of  incorporation  did 
not  indicate  a  purpose  to  limit  its 
service  as  a  carrier  of  water  to  any 
particular  land  or  to  serve  its  share- 
holders only,  but  expressed  a  purpose 
to  conduct  the  business  of  supplying  a 
portion  of  a  river  valley  with  water 
for  irrigation,  manufacturing,  and 
other  purposes,  and  the  history  of  the 
company  showed  that  it  had  not  lim- 
ited its  service  to  shareholders,  but 
had,  for  a  number  of  years  after  its 
organization,  supplied  indiscriminate- 
ly all  landowners  under  its  canal  who 
applied  for  water,  although  later  it 
discriminated  in  fixing  rates  as  be- 
tween shareholders  and  other  con- 
sumers, and,  at  a  still  later  period, 
furnished  water  to  its  shareholders 
and  to  their  lessees,  and  declined  to 
furnish  water  to  others.  Gould  v. 
Maricopa  Canal  Co.  (1904)  8  Ariz.  429. 
76  Pac.  598,  followed  in  Salt  River 
Valley  Canal  Co.  v.  Slosser  (1904)  — 
Ariz.  — ,  76  Pac.  1125,  and  Salt  River 
Valley  Canal  Co.  v.  Van  Fossen  (1904) 
—  Ariz.  — ,  76  Pac.  1126.  A  similar 
conclusion  was  reached  in  Slosser  v. 
Salt  River  Valley  Canal  Co.  (1901)  7 
Ariz.  376,  65  Pac.  332,  and  in  Salt  Riv- 
er Valley  Canal  Co.  v.  Nelssen  (1906) 
10  Ariz.  9,  12  L.R.A.(N.S.)  711.  85 
Pac.  117,  16  Ann.  Cas.  796. 

It  was  said  in  Price  v.  Riverside 
Land  &  Irrigating  Co.  (1880)  56  Cal. 
431,  that  every  corporation  organized 
under  the  Statute  of  1862,  "An  Act 
to  Authorize  the  Incorporation  of 
Canal  Companies  and  the  Construc- 
tion of  Canals,"  was  impressed  with 
a  public  trust, — the,  duty  of  furnish- 
ing water,  if  it  had  water,  to  all  those 
who  came  within  the  class  or  com- 
munity, for  whose  alleged  benefit  it 
was  created.  The  statute,  however, 
is  not  set  out;  but  the  irrigation  com- 
pany in  this  case  was  organized  to 
supply  water  "to  any  person  or  cor- 
poration, for  irrigation,  mechanical, 
or  other  purposes." 

Corporations  organized  under  the 
Texas  Statute  of  1895,  which  declares 
the  unappropriated  waters  of  the  state 
to  be  public  property,  authorizes  the 
formation  of  corporations  to  construct 
irrigation  systems  for  the  purpose  of 


conducting  water  to  all  persons  en^ 
titled  to  the  same,  gives  irrigation 
companies  the  right  to  eminent  do- 
main, and  entitles  all  persons  owning 
land  adjoining  an  irrigation  canal  to 
be  supplied  with  water  from  such 
canal,  are  quasi  public  corporations. 
See  Imperial  Irrig.  Co.  v.  Jayne  (1911) 
104  Tex.  395,  138  S.  W.  575,  Ann.  Cas. 
1914B.  322,  and  other  Texas  cases 
cited  under  II.  a,  supra. 

Vli.  Effect  of  provisions  in  appropria" 

Hon  notiee. 

The  fact  that  the  notice  of  appro- 
priation of  the  water  by  a  corpora- 
tion states  that  it  is  appropriated  for 
**general  rental,  sale,  and  disposition 
for  the  purposes  of  irrigation,"  does  ^ 
not  alone  make  the  appropriating  cor- 
poration a  public  utility,  if  the  com- 
pany thereafter  undertakes  to  furnish 
water  only  to  purchasers  of  land  from 
it  in -fulfilment  of  private  contracts' 
with  such  purchasers  for  water  on 
certain  terms  and  conditions.  De 
Pauw  University  v.  Public  Service 
Commission  (1918)  258  Fed.  848. 

VII I.  Effect  on  remainder  of  dedioaHon 
to  public  use  of  part  of  water  supply. 

In  Allen  v.  Railroad  Commission 
(reported  herewith)  ante,  249,  it  was 
held  that  a  water  company  did  not,  by 
undertaking  to  furnish  a  water  sup- 
ply to  a  municipality  which  would  re- 
quire only  about  3  per  cent  of  its  wa- 
ter, become  a  public  utility  as  to  the 
remainder,  sold  under  private  con- 
tracts. 

The  rule  was  laid  down  in  Thayer  v. 
California  Development  Co.  (1912) 
164  Cal.  117,  128  Pac.  21,  that  a  part 
of  a  stream^  or  a  part  of  a  single  ap- 
propriation therefrom,  may  be  devoted 
to  public  use  and  another  part  en- 
tirely to  private  use. 

So,  the  fact  that  an  irrigation  com- 
pany, which  appropriated  water  in  a 
stream  in  California  at  a  point  near 
the  Mexican  boundary,  and  made  a 
detour  of  its  canal  into  Mexico  before 
reaching  the  Imperial  valley  in  Cali- 
fornia, carried  on  a  public  service  in 
Mexico  in  the  supply  of  water  to  those 
along  the  line  of  the  canal,  did  not 
affect  the  character  of  the  use  of  the 
water  in  California,  but  it  might  still 
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in  that  state  retain  its  character  of  a 
private  use.    Ibid. 

An  irrigation  company  owning  a 
water  supply  may  dedicate  a  part  of 
it  only  to  public  use,  and  reserve  the 
remainder  for  private  purposes  or 
private  sale  or  disposition,  as  it  sees 
fit.  Del  Mar  Water,  Light  &  P.  Co.  v. 
Eshleman  (1914)  167  CaL  666,  140 
Pac.  591,  rehearing  denied  in  (1914) 
167  Gal.  682,  140  Pac.  948. 

It  was  held  in  Del  Mar  Water,  Light, 
ft  P.  Co.  V.  Eshleman  (Cal.)  supra, 
that  statutory  provisions  empowering 
the  state  Railroad  Commission  to  di- 
rect any  public  utility  to  extend  its 
plant  and  enlarge  the  territory  sup- 
plied should  be  construed  as  limited 
in  their  application  to  such  public 
service  corporations  as  have  devoted 
their  entire  property  to  the  use  of  the 
entire  public,  or  to  those  which  may 
have  undertaken  to  supply  a  certain 
district,  and  have  failed  or  refused  to 
furnish  adequate  service  when  it  was 
within  their  means  reasonably  to  fur- 
nish such  service,  and  not  as  authoriz- 
ing the  Commission  to  order  an  irri- 
gation company  which  has  devoted 
only  a  part  of  its  property  to  public 
use,  to  extend  its  system,  and  devote 
all  or  a  large  part  of  its  water  sup- 
ply to  such  use. 

The  proposition  that  an  irrigation 
company  may  devote  its  property  and 
a  part  of  its  supply  of  water  to  public 
service  and  retain  a  part  for  private 
use,  and  not  become  a  public  service 
corporation  as  to  all  by  virtue  of  the 
dedication  of  a  part,  is  supported  by 
the  case  of  Leavitt  v.  Lessen  Irrig.  Co. 
(1909)  157  CaL  82,  29  L.R.A.(N.S.) 
213,  106  Pac.  404,  holding  that  one 
who,  when  appropriating  water  for 
sale,  rental,  and  distribution  to  the 
public,  makes  at  the  same  time  an  ap- 
propriation for  the  benefit  of  his  own 
8  A.L.B.^19. 


land,  to  be  taken  through  the  ditches 
constructed  for  the  public  use,  would, 
after  selling  his  public  rights,  be  lim- 
ited to  the  amount  of  water  which  he 
had  been  actually  taking  and  applying 
to  a  beneficial  use  upon  his  land. 

IX.  Effect   of   voluntary    auhmission   to 
VtilitieB  Commission. 

That  a  water  company  has  declared 
itself  to  be  a  public  utility  and  sub- 
mitted to  the  jurisdiction  of  the  Pub- 
lic Service  Commission  does  not  con- 
clusively fix  its  status  as  a  public 
utility.  Allen  v.  Railroad  Commis- 
sion (reported  herewith)  ante,  249. 

But  it  was  held  in  Palermo  Land  & 
Water  Co.  v.  Railroad-  Commission 
(1916)  178  CaL  380,  P.U.R.1917A,  447, 
160  Pac.  228,  that  an  irrigation  com- 
pany, otherwise  engaged  in  a  private 
service,  by  applying  to  the  state  Rail- 
road Commission  for  the  establish- 
ment of  rates,  changed  the  use,  as 
against  it,  from  private  to  public,  so 
as  to  make  it  subject  to  the  jurisdic- 
tion of  the  Commission.  It  will  be  ob- 
served that  in  this  case  the  irrigation 
company  was  subsequently  objecting 
to  the  jurisdiction  of  the  Commission, 
whereas  in  Allen  v.  Railroad  Com- 
mission (reported  herewith),  the  irri- 
gation company,  by  submission  to  the 
jurisdiction  of  the  Railroad  Commis- 
sion, was  seeking  to  declare  itself  a 
public  utility,  to  the  impairment  of  the 
vested  rights  of  holders  of  water  con- 
tracts. 

See,  in  this  connection,  the  decision 
of  the  California  Railroad  Commis- 
sion, in  Re  Lake  Hemet  Water  Co. 
(CaL)  under  II.  c,  supra,  where  the 
fact  that  the  company  had  submitted 
itself  to  the  jurisdiction  of  the  stat^ 
Railroad  Commission  was  considered 
as  a  factor  in  determining  its  status. 

A*  £•  M. 
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O.  J.  M.  FAVORITE  et  al. 

V. 

SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA  IN  AND  FOR 

THE  COUNTY  OF  RIVERSIDE  et  aL 

California  Supreme  Court    (In  Banc)  '^September  24,  1919. 

(_  Cal.  — ,  184  Pac.  15.) 

Judge  —  disqualification  —  wife  a  stockholder  in  corporation. 

1.  That  the  wife  of  a  judge  holds  stock  in  a  corporation  which  is  a 
party  to  a  suit  before  him  does  not  disqualify  him  from  sitting  in  the 
cause  under  a  statute  working  such  disqualification  if  he  is  related  to  a 
party  to  the  cause. 

[See  note  on  this  question  beginning  on  page  295.] 

Venue  —  change  —  disqualification  of 
judge. 

6.  A  judge  disqualified  because  of 
holding  stock  in  a  corporation  party  to 
a  cause  must  grant  a  motion  to  trans- 
fer the  cause  to  another  judge,  not 
deny  the  motion  and  call  in  another 
judge. 

Judge  —  construction  of  statute. 

7.  Under  the  rule  that  the  expres- 
sion of  one  thing  excludes  all  others, 
a  judge  is  not  disqualified  to  sit  in  a 
cause  to  which  a  corporation  in  which 
his  wife  holds  stock  is  a  party,  where 
the  statute  works  such  disqualification 
if  he  is  related  to  an  officer  of  a  cor- 
poration which  is  a  party. 

[See  25  R.  C.  L.  981.] 

—*  presumption  as  to  disqualification. 

8.  There  is  no  presumption  that  the 
liability  of  a  judge  holding  stock  in  a 
corporation  for  the  debts  of  the  con- 
cern had  accrued  with  respect  to  a 
controversy  subsequently  brought  be- 
fore him  at  the  time  that  he  disposed 
of  his  stock,  so  as  to  disqualify  him 
from  sitting  in  the  cause. 


Pleading  —  demurrer  —  effect. 

2.  In  considering  a  cause  upon  de» 
murrer  to  the  petition,  facts  not  stated 
in  the  petition,  although  pertinent  to 
its  prayer,  cannot  be  considered. 

I  See  21  R.  C.  L.  504,  506.] 

—  ownership  of  stock. 

3.  A  mere  recital  that  a  judge  had 
stated  that  he  had  disposed  of  all  his 
stock  in  a  corporation  is  not  an  allega- 
tion of  the  fact  of  his  ownership. 

—  supplying  deficiency. 

4.  Lack  of  material  averments  in 
pleading  cannot  be  cured  by  state- 
ments of  counsel  in  argument  nor  by 
statements  in  affidavits. 

Prohibition  —  jurisdiction  —  courts. 

5.  The  mere  fact  that  jurisdiction  of 
appeals  in  equity  cases  is  by  the  Con- 
stitution vested  in  a  particular  court 
does  not  prevent  another  court  from' 
taking  jurisdiction  of  a  proceeding  to 
prohibit  a  trial  court  from  proceeding 
to  hear  an  equity  cause. 


Transfer  by  the  District  Court  of  Appeal  for  the  Second  District  to 
the  Supreme  Court  for  rehearing  of  a  petition  for  a  writ  of  prohibition 
to  prevent  respondents  from  proceeding  with  a  certain  cause  in  the 
Superior  Court  in  which  petitioners  were  plaintiffs.     Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  B.  Bush  and  D.  B.      Beswick  v.  Churchill  Co.  21  Cal.  App. 


Chapin  for  petitioners. 

Messrs.  A.  Aird  Adair  and  A.  Heber 
Winder,  for  respondents: 

The  district  court  of  appeal  had  no 
jurisdiction  to  issue  any  writ  of  pro- 
hibition in  this  case. 

Erving  v.  Napa  Valley  Brewing  Co. 
17  Cal.  App.  367,  119  Pac.  940;  Heni- 
gan  V.  Ervin,  110  Cal.  37,  42  Pac.  457; 


721,  132  Pac.  771;  Re  Turner,  —  Cal. 
— ,  185  Pac.  171;  Collins  v.  Superior 
Ct.  147  Cal.  264,  81  Pac.  509. 

It  was  Judge  Craig's  duty  to  dis- 
pose of  the  motion  before  him,  either 
to  grant  it,  or  deny  it. 

Swan  V.  Talbot,  152  Cal.  142,  17 
L.R.A.(N.S.)  1066,  94  Pac.  238. 

The  interest  of  Judge  Craig  in  the 
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litigation  was  not  such  as  to  disqualify 
him. 

Oakland  v.  Oakland  Water  Front  Co. 
118  Cal.  249,  50  Pac.  268;  Scadden  Flat 
Gold  Min.  Co.  v.  Scadden»  121  Cal.  87, 
53  Pac.  440;  Higgins  v.  San  Diego,  126 
Cal.  303,  58  Pac.  700,  59  Pac.  209; 
Bank  of  Lassen  County  v.  Sherer,  108 
Cal.  613,  41  Pac.  415. 

Judge  Craig  had  the  right  to  call 
in  a  judge  from  another  county  to  try 
the  action. 

North  Bloomfield  Gravel  Min.  Co.  v. 
Keyser.  58  Cal.  815;  Livermore  v. 
Brundage,  64  Cal.  299,  80  Pac.  848; 
Kruradick  v.  Crump,  98  Cal.  119,  32 
Pac.  800 ;  Santa  Cruz  Bank  v.  Tay lor> 
125  Cal.  249,  57  Pac.  987;  Anaheim 
Water  Co.  v.  Jurupa  Land  &  Water  Co. 
128  Cal.  568,  61  Pac.  80;  Parrish  v. 
Riverside  Trust  Co.  7  Cal.  App.  95,  98 
Pac.  685;  University  of  California  v. 
Turner,  159  Cal.  547,  114  Pac.  842; 
Adams  v.  Minor,  121  Cal.  372,  58  Pac. 
815;  Remy  v.  Olds,  5  Cal.  Unr^.  182, 
42  Pac.  239;  John  Heinlen  Co.  v.  Supe- 
rior a.  17  Cal.  App.  660,  121  Pac.  293 ; 
People  V.  Ebey,  6  Cal.  App.  769,  93 
Pac.  379;  Imperial  Land  Co.  v.  Im- 
perial Irrig.  Dist.  166  Cal.  491, 137  Pac. 
234;  Re  Burch,  168  Cal.  18,  141  Pac. 
813. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  application  for  a  writ 
of  prohibition  to  prevent  the  supe- 
rior court  of  Riverside  county  from 
proceeding  in  a  cause  pending  in 
said  court  wherein  the  said  petition- 
ers are  plaintiffs,  and  the  Security 
Investment  Company  and  others  are 
defendants.  This  proceeding  for 
prohibition  was  begun  in  the  dis- 
trict court  of  appeal  for  the  second 
district  and  after  decision  there  was 
transferred  to  this  court  for  rehear- 
ing. The  original  petition  was  filed 
on  December  16,  1918.  An  amend- 
ed petition  was  filed  on  December 
19,  1918. 

Honorable  Hugh  H.  Craig  is  the 
regularly  elected  judge  of  the  su- 
perior court  of  Riverside  county, 
before  whom  the  cause  originally 
came  on  for  disposition.  On  De- 
cember 9,  1918,  the  petitioners  here, 
without  notice  to  the  other  party, 
presented  to  Judge  Craig,  ex  parte, 
a  paper  purporting  to  set  forth  a 
.notion  to  change  the  place  of  trial 


in  the  action.  The  sole  ground  for 
the  motion  was  stated  therein  as 
follows:  "On  account  of  the  dis- 
qualification of  yourself  to  try  the 
same."  The  fact  which  caused  the 
disqualification  referred  to  was  not 
stated.  Petitioners  did  not  then  file 
said  paper,  or  any  papers  in  the 
ease,  but  stated  to  the  judge  that 
they  would  renew  the  motion  on  the 
following  day.  On  December  10, 
1918,  the  petitioners  filed  an  appli- 
cation to  change  the  place  of  trial  of 
said  cause  on  the  sole  ground  that 
the  wife  of  the  judge  was  a  stock- 
holder in  the  said  corporation,  and 
that  Judge  Craig  was  for  that  rea- 
son disqualified  to  try  the  cause  or 
make  any  order  therein,  other  than 
to  change  the  place  of  trial,  as  pr^ 
scribed  by  §  398  of  the  Code  of 
Civil  Procedure.  The  attorneys 
for  the  defendants  appeared  to  this 
motion,  and  the  hearing  was  post- 
poned to  December  12,  1918,  on 
which  day  the  parties  appeared,  the 
motion  was  argued  by  the  respec- 
tive attorneys,  and  was  denied  by 
the  court.  It  was  made  to  appear 
that  the  wife  of  Judge  Craig  had 
disposed  of  her  stock  in  the  corpora- 
tion on  December  10,  1918.  On  the 
same  day  Judge  Craig  requested 
Honorable  J.  W.  Curtis,  Judge  of 
the  superior  court  of  San  Bernar- 
dino county,  to  sit  for  him  on  the 
following  day  for  the  purpose  of  dis- 
posing of  the  said  cause.  On  De- 
cember 13,  1918,  Judge  Curtis  pre- 
sided in  the  said  court,  and  the  said 
cause  was  called  for  further  pro- 
ceedings. Thereupon  the  petition- 
ers objected  to  any  further  proceed- 
ings therein,  and  moved  the  court 
to  change  the  place  of  trial  thereof, 
upon  the  ground  that  the  wife  of 
Judge  Craig  was  a  stockholder  in 
the  defendant  corporation  during 
the  pendency  of  the  action  at  all 
times  prior  to  December  10,  1918; 
that  on  December  9,  1918,  the  peti- 
tioners had  made  the  application 
above  mentioned  to  Jud^e  Craig; 
that  they  had  filed  a  motion  for 
change  of  place  of  trial  on  December 
10,  1918,  as  above  stated;  that  the 
matter  was  heard  on  December  12, 
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1918,  at  which  time  it  had  been  de- 
nied by  Judge  Craig.  This  applica- 
tion was  heard  by  Judge  Curtis, 
then  presiding  in  the  court,  and, 
after  argument,  was  denied.  There- 
upon, as  before  stated,  this  proceed- 
ing in  prohibition  was  instituted 
against  said  superior  court,  and  al- 
so against  Hugh  H.  Craig,  as  presid- 
ing judge  thereof.  The  object  of 
the  proceeding  is  to  restrain  the 
said  court  from  making  any  order 
in  the  said  cause,  except  an  order 
changing  the  place  of  trial  to  the 
nearest  or  most  accessible  superior 
court,  the  judge  of  which  is  not  dis- 
qualified from  trying  the  same. 

The  cause  was  submitted  on  a  de- 
murrer to  the  petition.    The  facts 

alleged  are  there- 
fore admitted  to  ex- 
ist. But  other  facts, 
though  pertinent  to  the  prayer  of 
the  petition,  cannot  be  considered. 
Upon  the  argument  here,  it  was 
stated  that  Judge  Craig  had  been 
the  owner  of  stock  in  the  corpora- 
tion defendant  prior  to  June  13, 
1917,  and  it  was  urged  that  he  was, 
and  continued  thereafter  to  be,  dis- 
qualified by  reason  of  such  fact,  so 
long  as  his  direct  liability  as  a  stock- 
holder continued  to  exist.  On  this 
point  we  need  only  say  that  neither 
in  the  petition  nor  in  the  notice  of 
motion  is  it  alleged  that  he  ever 
owned  any  stock  in  said  corporation. 
The  mere  recital  of  the  fact  that 
Judge  Craig  had  stated  ''that  he 
had  disposed  of  all  his  stock  in  said 
corporation  to  his  wife"  is  not  an 

allegation  of  the 
Zt7t^u^^^         fact   of  ownership. 

It  cannot  be  regard- 
ed as  such  allegation,  and  particu- 
larly in  view  of  the  fact  that  it  is 
not  assigned,  either  in  the  petition 
or  in  any  motion  addressed  to  the 
superior  court,  as  ground  for-  the 
application  to  change  the  place  of 
trial.  Nor  can  statements  made  by 
counsel  in  argument,  or  statements 
in  an  affidavit  filed  in  behalf  of  the 

respondent,  cure 
^;;/l'7lU*  the  lack  of  a  mate- 

rial  allegation  in 
the  petition.    This  court,  therefore. 


cannot  consider  the  effect  of  such 
ownership,  if,  as  a  matter  of  fact. 
Judge  Craig  ever  did  own  such 
stock.  The  decision  of  the  case 
must  depend  wholly  on  the  effect  of 
the  alleged  and  admitted  fact  that 
his  wife  was  the  owner  thereof  at 
the  time  the  application  was  made 
to  the  court,  when  Judge  Craig  was 
presiding  therein,  to  change  the 
place  of  trial. 

There  is  no  merit  in  the  motion  of 
respondent  to  quash  the  writ  of  pro- 
hibition issued  by  the  district  court. 
The  motion  was  based  on  the  claim 
that  the  case  before  the  superior 
court  was  an  action  in  equity — a 
case  in  which  appellate  jurisdiction 
is,  by  the  Constitution,  lodged  in 
the  first  instance  in  the  supreme 
court  alone  (Const,  art.  6,  §  4),  from 
which  fact,  it  is  argued,  an  original 
proceeding  in  prohibition  to  prevent 

action  by  the  su-  p^ktbiti— 
perior  court  in  such  jurLdietio*— 
a  case  is  cognizable  *•'"*•• 
only  in  the  supreme  court.  This  as- 
sumption is  not  correct.  The  same 
section  of  the  Constitution  gives 
equal  and  concurrent  jurisdiction 
to  the  district  courts  of  appeal  and 
to  the  supreme  court  to  issue  writs 
of  prohibition  in  all  proper  cases. 
So  far  as  jurisdiction  to  do  so  is  con- 
cerned, the  questions  of  appellate 
jurisdiction  and  of  the  nature  of  the 
action  in  which  the  act  sought  to 
be  prohibited  is  threatened  are  en- 
tirely immaterial.  As  a  matter  of 
policy  and  practice,  both  this  court 
and  the  district  courts  of  appeal,  re- 
spectively, have  at  times  refused  to 
take  jurisdiction  of  an  original  pro- 
ceeding, where  the  case  involved 
was  in  the  superior  court  and  was 
originally  appealable  to  the  other 
court.  Collins  v.  Superior  Ct.  147 
Cal.  264,  81  Pac.  509;  Re  Turner, 
—  Cal.  App.  — ,  177  Pac.  854.  But 
this  practice  was  not  adopted  be- 
cause of  any  want  of  original  juris- 
diction in  such  cases  in  either  court. 
This  was  expressly  stated  in  the 
Collins  Case. 

If  the  fact  that  the  wife  of  Judg:e 
Craig  owned  stock  in  the  corpora- 
tion on  December  10, 1918,  when  the 
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application  was  filed  and  presented 
to  him  as  judge  of  the  superior 
court,  is  sufficient  to  disqualify  him 
from  sitting  or  acting  as  judge  in 
that  action,  there  is  no  doubt,  under 
oar  decisions,  that  it  was  his  duty, 
upon  the  fact  being  established,  to 

grant   the   applica- 
Ji"^^  tion  and  make  an 

Jf"JSil**^*****    order    transferring 

the  case  as  provided 
in  §  398  of  the  Code  of  Civil  Pro- 
cedure. Livermore  v.  Brundage,  64 
Cal.  299,  30  Pac.  848 ;  Erumdiek  v. 
Crump,  98  Cal.  119,  32  Pac.  800. 
There  was  but  one  judge  of  the  su- 
perior court  of  Riverside  county, 
and  hence  the  rule  stated  in  Oak« 
land  V.  Oakland  Water  Front  Co. 
118  Cal.  249,  50  Pac.  268,  that  an 
action  could  be  retained  and  tried 
by  another  judge  of  the  same  court, 
does  not  apply.  If  his  disqualifica- 
tion depends  upon  a  fact  not  with- 
in the  knowledge  of  the  judge,  as 
might  be  the  case,  power  to  deter- 
mine from  the  evidence  whether  or 
not  the  fact  existed  would  be  im- 
plied from  the  necessity  of  the  case, 
bat,  when  established,  the  mandate 
of  §  398  would  certainly  apply  and 
be  imperative,  as  was  held  in  said 
case^,  leaving  him  no  discretion  in 
the  matter.  It  is  true,  as  was  said 
in  Paige  v.  Carroll,  61  Cal.  215,  that 
if,  before  the  motion  was  made,  the 
disqualified  judge  had  called  in  an- 
other judge,  not  disqualified,  to  sit 
for  him  in  the  cause,  the  judge  so 
called  in  could  properly  deny  the 
motion  to  change  the  place  of  trial. 
But  in  this  case  Judge  Craig  did  not 
call  in  Judge  Curtis  to  sit  in  the 
cause  until  after  he  had  denied  the 
motion,  and  therefore,  as  said  in 
Upton  V,  Upton,  94  Cal.  28,  29  Pac. 
411,  it  was  "his  duty  to  grant  it,'' 
instead  of  denying  the  motion  and 
thereafter  calling  in  the  judge.  See 
also  Bamhart  v.  Fulkerth,  59  Cal. 
130;  Finn  v.  Spagnoli,  67  Cal.  330,  7 
Pac.  746.  The  first  question  pre- 
sented on  the  merits,  therefore,  is 
whether  or  not  the  ownership  of  the 
stock  by  his  wife  at  the  time  the 
motion  was  regularly  presented  to 


i8i  Pac.  15.) 

him  operated  to  disqualify  him  from 
trying  the  case. 

The  claim  that  the  fact  that  the 
wife  is  a  stockholder  disqualifies  the 
husband  from  trying  the  case  as 
judge  rests  upon  the  following  lan- 
guage of  §  170  of  the  Code  of  Civil 
Procedure:  "No  justice,  judge,  or 
justice  of  the  peace  shall  sit  or  act 
as  such  in  any  action  or  proceeding : 
1.  To  which  he  is  a  party  or  in 
whioh  he  is  interested.  2.  When  he 
is  related  to  either  party,  or  to  an 
officer,  of  a  corporation  which  is  a 
party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  by  consan- 
guinity, or  affinity,  within  the  third 
degree,  computed  according  to  the 
rules  of  law." 

A  provision  follows  for  the  waiv- 
er by  the  parties  of  such  disqualifi- 
cation under  subdivision  2.  It  is  not 
material  here.  The  argument  is 
that  the  wife,  as  holder  of  corpor- 
ate stock,  is  the  owner  of  an  inter- 
est in  the  corporation ;  that  the  cor- 
poration represents  her  in  such  ac- 
tion, and  acts  for  her  protection  and 
benefit,  and  consequently  that  she  is 
a  "party"  to  the  action,  within  the 
meaning  and  scope  of  the  first 
clause  of  subdivision  2.  That  a 
stockholder  is  not  technically  a  par- 
ty cannot  be  doubted.  "When  a  cor- 
poration sues  or  is  sued  in  its  cor- 
f  porate  name,  the  action  is  by  or 
:  against  the  corporation  itself  as  a 
1  legal  entity,  and  its  members  are 
not  in  any  legal  sense  parties  to  the 
•  action."  1  Clark  &  M.  Priv.  Corp. 
p.  15. 

It  is  only  where  the  corporation 
defendant  refuses  to  defend  the  ac- 
tion, or,  having  begun  a  defense,  it 
is  made  to  appear  that  it  will  not 
prosecute  the  defense  in  good  faith, 
that  a  stockholder  may,  upon  a 
proper  application  showing  the 
facts,  be  allowed  to  become  a  party 
and  defend  on  behalf  of  the  corpora- 
tion. He  must  show  that  he  can- 
not induce  those  in  control  of  the 
corporation  to  do  that  which  is 
right  in  the  matter.  Waymire  v. 
San  Francisco  &  S.  M.  R.  Co.  112 
Cal.  650,  44  Pac.  1086;  2  Clark  &  M. 
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— 4»oii  n  t  met  ion 
of  statate. 


Priv.  Corp.  p.  1690.    Hence  the  use 

of  the  word  "party'* 

duc'J.^mc.ti.n     in  tj^e  clause  relied 
-wife  A  stock-     on  does  not  signify 

oorporauoB.         that  the  owttership 

of  sftock  by  person 
related  to  the  judge  within  the  pro- 
hibited degree  disqualifies  the  judge 
from  trying  a  case  against  the  cor- 
poration. 

The  succeeding  clause  clearly  in- 
dicates that  the  legislature  intend- 
ed that  it  should  not  have  that  ef- 
fect, for  that  clause  states  the  fact 
which  the  legislature  must  be  pre- 
sumed to  have  considered  necessary 
to  disqualify  the  judge  where  a  cor- 
poratioTi  is  a  party.  It  limits  the 
disqualification  to  cases  where  the 
relative  is  an  officer  of  the  corpora- 
tion. The  rule  of  construction  that 
the  expression  of  one  thing  excludes 
all  others  applies,  and  it  is  *theref ore 
to  be  presumed  that  the  legislature 

did  not  intend  to 
create  a  disqualifi- 
cation by  reason  of 
the  relationship  of  the  judge  to  any 
person  connected  with  the  corpora- 
tion except  an  officer  thereof.  That 
this  is  the  proper  construction  of  a 
statute  prohibiting  action  by  one 
who  is  related  to  a  party  to  the  suit 
is  well  established.  It  was  directly 
held  under  a  statute  precisely  like 
ours  in  this  respect  that  the  judge 
was  not  disqualified  by  his  relation- 
ship to  a  stockholder.  Searsburgh 
Turnp.  Co.  v.  Cutler,  6  Vt.  322.  And 
a  statute  prohibiting  a  sheriff  or 
constable  from  serving  process  in  a 
case  to  which  he  is  a  party,  or  is  re- 
lated to  a  party,  does  not  apply  to 
prevent  him  from  serving  process 
in  a  case  where  a  corporation  is  a 
party  and  he  is  a  stockholder  there- 
in. Adams  v.  Wiscasset  Bank,  1 
Me.  365, 10  Am.  Dec.  88 ;  Merchants' 
Bank  v.  Cook,  4  Pick.  415.  The  su- 
preme court  of  Maine  in  the  above 
case  stated  the  reasons  in  very  apt 
and  convincing  language  as  follows  : 
"The  argument  arising  from  incon- 
venience is  very  strong. 
Shares  are  continually  changing 
owners;  and  a  corporation  of  this 
kind    if    disposed    to    be    evasive 


might,  by  frequent  and  secret  trans* 
fers,  abate  every  process  com- 
menced Tigainst  them." 

These  reasons  apply  with  greater 
force  to  the  present  case.  If  the 
corporations  of  this  state  could  dis- 
qualify a  judge  and  obtain  a  change 
of  the  place  of  trial  whenever  some 
relative  of  the  judge  within  the 
third  degree  was  or  should  become 
a  stockholder  of  such  corporation, 
it  might  be  made  very  difficult,  as 
against  many  corporations,  to  find 
a  judge  or  a  court  where  the  cause 
to  which  such  corporation  was  a 
party  could  be  tried.  No  great  ef- 
fort of  the  imagination  is  necessary 
to  perceive  the  consequences  of  such 
a  rule.  In  many  cases  it  would  oper- 
ate to  defeat  justice.  We  are  satis- 
fied, therefore,  that  the  subdivision 
should  not  be  construed  so  as  to  in- 
clude the  stockholder  as  a  party 
where  the  corporation  only  is  named 
as  such. 

The  petitioner  relies  on  the  deci- 
sion in  Howell  v.  Budd,  91  Cal.  342, 
27  Pac.  747,  in  support  of  his  posi- 
tion. In  that  case  the  sons  of  the 
judge  were  the  vendees  of  certain 
persons  claiming  heirship  to  an  es- 
tate under  an  executory  contract  by 
which  such  heirs  agreed  to  convey 
to  the  sons  an  interest  in  the  estate, 
in  consideration  of  their  services  as 
attorneys  in  establishing  the  heir- 
ship. The  decision  in  the  case  would 
settle  the  question  of  such  heirship. 
The  sons  were  therefore  as  much 
interested  in  the  controversy  as  the 
parties  themselves.  Upon  a  distri- 
bution they  would  not  be  improper 
parties,  and  would  have  a  right  to 
appear  in  respect  to  their  personal 
interests.  The  general  notice  of  the 
proceeding  to  be  given  to  all  per- 
sons would  be  notice  to  them,  as  well 
as  to  every  other  person  who 
claimed  any  interest  in  the  estate. 
In  view  of  this  direct  interest  as 
compared  with  the  remote  and  in- 
direct interest  of  the  stockholders 
of  a  corporation,  and  because  of  the 
provisions  of  the  section  itself  above 
referred  to  implying  the  contrary 
intention  in  the  case  of  corporations, 
we  do  not  think  this  case  should  be 
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extended  to  include  cases  like  the 
one  at  bar.  Our  conclusion,  there- 
fore»  is  that  Judge  Craig  was  not 
disqualified  to  act  in  the  matter  by 
reason  of  his  wife's  ownership  of 
stock  in  the  corporation  defendant. 
We  have  shown  that  there  is  no 
allegation  in*  the  petition  to  the  ef  • 
feet  that  Judge  Craig  was  hinaself 
at  any  time  a  stockholder  in  said 
corporation.  Inasmuch  as  it  may 
be  claimed  that  his  ownership  was 
a  matter  within  his  personal  knowl- 
edge and  that  he  should  have  taken 
cognizance  thereof  at  the  mere  sug- 
gestion, it  may  be  proper  to  present 
some  further  considerations  on  the 
subject.  Upon  the  hearing  in  the 
district  court  of  appeal  an  affidavit 
of  Judge  Craig  was  filed  by  the  re- 
spondents, showing  that  he  had  not 
been  the  owner  of  any  stock  in  the 
corporation  since  the  date  of  June 
13,  1917.  There  is  no  information 
obtainable  from  the  record  to  show 
that  ownership  at  that  date  would 
disqualify  him.  The  cause  was  sub- 
mitted, as  we  have  said,  upon  a 
demurrer  to  the  petition.  The  peti- 
tion does  not  set  forth  the  com- 
plaint in  the  action  pending  in  the 
superior  court,  nor  purport  to  state 
the  substance  thereof.  No  evidence 
was  introduced  at  the  hearing,  ei- 
ther in  the  district  court  of  appeal 
or  in  this  court,  as  to  the  character 
of  said  action  or  as  to  the  allega- 
tions of  the  complaint  therein. 
The  petitioners  in  their  briefs  set 
forth  what  purports  to  be  a  state- 
ment of  some  of  the  facts  alleged 
in  said  complaint.  As  these  facts 
were  not  alleged  we  cannot  take  no- 
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tice  of  them  when  presented  in  this 
manner.  It  is  true  that  the  liabil- 
ity of  a  stockholder  fpr  the  debts 
and  liabilities  of  the.  corporation  is 
direct  and  is  created  as  soon  as  the 
corporate  debt  or  liability  is  con- 
tracted or  incurred  (Const,  art.  12, 
§  3),  so  that,  if  the  liability  involved 
in  the  action  was  contracted  or  in- 
curred prior  to  the  disposition  by 
Judge  Craig  of  his  stock,  as  stated 
in  his  affidavit,  he  might  still  be  in- 
terested in  the  actipn  and  be  dis- 
qualified by  subdivision  1  of  §  170. 
But  there  can  be  no.  presumption  in 
this  case  that  such  liability  did  ex- 
ist at  that  tim^  for  ^p^.e„pei«n 
we  have  no  facts  •«  to  duqa«ii. 
upon  which  it  could  •'*'•••*»• 
be  predicated.  Hence  the  conten- 
tion that  he  is  disqualified  by  rea- 
son of  his  own  interest  is  not  sus- 
tained by  the  allegations  or  proof. 

It  may  properly  be  suggested 
that  there  is  no  good  reason  for  fur- 
ther contention  in  the  court  below 
upon  this  subject.  By  calling  in 
Judge  Curtis,  Judge  Craig  has  al- 
ready indicated  his  intention  not  to 
try  the  case.  If  it  is  improper  for 
him  to  do  so,  or  to  choose  the  judge, 
under  the  actual  circumstances  of 
the  case,  as  they  may  appear,  the 
objection  can  easily  be  obviated  by 
requesting  the  governor  to  desig- 
nate the  judge  to  try  the  case. 

The  application  for  a  peremptory 
writ  of  prohibition  i^  denied,  and 
the  proceeding  is  dismissed. 

We  concur:  Angellotti,  Ch.  J.; 
Wilbur,  J.;  Olney,  J.;  Lawlor,  J.; 
Lennon,  J.;  Melvin,  J. 


ANNOTATION. 

Dis€|iialificatkHi  of  judge  by  relative's  ownership  of  stock  in  corporation  which 

is  party  to  action  or  proceeding. 


G^merally. 

It  is  held  as  a  general  proposition 
that  a  stockholder  of  &  corporation  is 
not  a  "party"  to  a  suit  merely  by  rea- 
son of  the  fact  that  the  corporation  is 
an  actual  party,  and  that  consequently 
a  judge  is  not  disqualified  to  hear  the 
suit  by  reason  of  his  relationship  to 


the  stockholder.  Ewa  Plantation  Co. 
V.  Holt  (1907)  18  Haw.  509;  Re 
Dodge  &  S.  Mfg.  Co.  (1879)  77  N.  Y. 
101,  33  Am.  Rep.  579;  Place  v.  Butter- 
nuts Woolen  &  C.  Mfg.  Co.  (1863)  26 
How.  Pr.  (N.  Y.)  601,  reversing  (1857) 
28  Barb.  503;  Bank  of  Lansingburgh 
V.  McKie   (1852)  7  How.  Pr.  (N.  Y.) 
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360,  affirmed  (see  (1855)  14  How.  Pr. 
549) ;  Houston  Cemetery  Co.  v.  Drew 
(1896)  18  Tex.  Civ.  App.  536,  36  S.  W. 
802;  Ex  parte  Tinsley  (1897)  87  Tex. 
Crim.  Rep.  517,  66  Am.  St.  Rep.  818,  40 
S.  W.  306;  Lewis  v.  Hillsboro  Roller- 
Mill  Co.  (1893)  —  Tex.  Civ.  App.  — ,  23 
S.  W.  338;  Kingman-Texas  Implement 
Co.  V.  Herring  Nat.  Bank  (1913)  —  Tex. 
Civ.  App.  — ,  153  S.  W.  394;  Wise  Coun- 
ty Coal  Co.  V.  Carter  Bros,  (1887)  3 
Tex.  App.  Civ.  Cas.  (Willson)  372; 
Searsburg  Tump.  Co.  v.  Cutler  (1834) 
6  Vt  315.  See  David  Colliery  Co.  v. 
Charlevoix  Sugar  Co.  (1908)  155  Mich, 
228,  118  N.  W.  929. 

In  Searsburgh  Turnp.  Co.  v.  Cutler 
(1834)  6  Vt  315,  the  defendant  plead- 
ed to  the  jurisdiction  of  a  justice  of 
the  peace  that  he  was  related  within 
the  second  degree  of  affinity  to  one 
of  the  corporators  and  stockholders  of 
the  plaintiff  company.  The  action  was 
for  trespass  on  the  case  for  breaking 
down  and  passing  a  turnpike  gate 
owned  by  the  company.  The  statute 
provided  that  a  justice  of  the  peace 
"shall  not  take  cognizance  of  a  case, 
where  he  is  related  within  the  fourth 
degree,  either  by  affinity  or  consan- 
guinity to  either  of  the  parties.'*  It 
was  held  that  the  stockholder  was  not 
in  a  legal  sense  a  party  to  the  suit  and 
that  the  justice  was  not  disqualified. 

Houston  Cemetery  Co.  v.  Drew 
(1896)  13  Tex.  Civ.  App.  536,  36  S.  W. 
802,  was  an  appeal  from  an  order  of 
the  district  bourt  appointing  a  re- 
ceiver of  the  property,  of  a  cemetery 
company.  On  a  bill  brought  by  a 
shareholder  on  behalf  of  himself  and 
all  others  similarly  situated,  it  was 
held  that  the  judge  who  granted  the 
order  for  a  receiver  was  not  disquali- 
fied by  the  fact  that  his  grandmother 
was  a  shareholder  in  the  cemetery 
company ;  that  she  was  riot  a  party  to 
the  suit,  since  a  bill  filed  in  the  inter- 
est of  a  party  and  all  other  persons 
similarly  situated  did  not  make  the 
persons  similarly  situated  parties  to 
the  suit.  In  Ex  parte  Tinsley  (1897) 
37  Tex.  Crim.  Rep.  517,  66  Am.  St.  Rep. 
818,  40  S.  W.  306,  the  court  followed 
the  decision  in  Houston  Cemetery  Co. 
v.  Drew  (Tex.)  supra,  on  a  proceeding 
arising  out  of  the  same  receivership. 


In  Wise  County  Coal  Co.  v.  Carter 
(1887)  3  Tex.  App.  Civ.  Cas.  (Willson) 
372,  it  was  held  that  a  judge  was  not 
disqualified  to  hear  an  action  to  which 
a  corporation  was  a  party  by  the  fact 
that  he  was  related  to  one  who  was 
president  of,  and  a  stockholder  in, 
the  corporation. 

In  Lewis  v.  Hillshow  Roller-Mill  Co. 
(1893)  —  Tex.  Civ.  App.  — ,  23  S.  W. 
338,  a  roller  mill  company  brought 
suit  to  recover  a  sum  of  money  due  on 
a  subscription  for  the  purpose  of 
erecting  the  mill.  It  was  urged  that 
the  presiding  judge  was  disqualified  to 
try  the  case  because  he  was  a  brother- 
in-law  of  one  of  the  stockholders  in 
the  company.  The  court  held  that  a 
stockholder  was  in  no  sense  a  party  to 
a  suit  by  the  corporation. 

In  Kingman-Texas  Implement  Co.  v. 
Herring  Nat.  Bank  (1918)  —  Tex. 
Civ.  App.  — ,  153  S.  W.  394,  a  garnish- 
ment proceeding  against  a  bank,  it 
appeared  that  the  judge  was  the  father- 
in-law  of  the  cashier,  who  was  a  stock- 
holder of  the  bank.  The  court  held 
that  the  judge  was  not  disqualified, 
since  his  interest  was  contingent  on 
his  daughter's  dying  without  issue,  in 
which  case  he  would  inherit  from  her, 
and  that  this  was  too  remote- to  work 
a  disqualification. 

Bank  of  Lansingburgh  v.  McKie 
(1852)  7  How.  Pr.  (N.'  Y.)  360,  af- 
firmed (see  (1855)  14  How.  549)  was 
a  motion  to  vacate  an  attachment  by 
the  plaintiff  bank.  The  defendant 
moved  to  set  aside  the  attachment  on 
affidavits  in  which  it  appeared  that  the 
president  of  the  plaintiff  bank,  who 
was  a  stockholder  therein,  was  the 
brother-in-law  of  the  judge.  It  was 
held  that  the  judge  was  not  disquali- 
fied; that  the  statute  (2  Rev.  Stat.  275, 
§  2)  which  disqualified  judges  by  rea- 
son of  consanguinity  or  affinity  to 
either  of  the  "parties"  meant  persons 
for  whose  immediate  benefit  the  action 
was  prosecuted,  and  that  a  stockhold- 
er was  not  such  a  party,  not  having 
immediate  interest  in  the  suit. 

Re  Dodge  (1879)  77  N.  Y.  101,  33 
Am.  Rep.  579,  was  an  appeal  from  an 
order  denying  a  motion  to  set  aside  an' 
order  appointing  a  receiver  for  a  cor- 
poration and  directing  an  assessment 
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against  its  stockholders.  It  was  held 
that  relationship  to  a  stockholder  did 
not  disqualify  the  judge  to  make  the 
order.  The  court  said:  'It  is  very 
certain  that  to  exclude  a  judge  from 
sitting  in  any  cause  by  reason  of  kin- 
ship, such  kinship  must  exist  between 
him  and  some  person  who  is  actually 
a  party  to  the  cause.  It  is  not  enough 
that  he  is  related  to  some  person,  not  a 
party,  who  is  or  may  be  interested  in 
it,  or  affected  by  his  order.  Interest  on 
the  part  of  the  judge  disqualifies  him 
from  sitting,  but  interest  on  the  part 
of  a  relative  of  the  judge  does  not. 
The  statute  very  clearly  expresses 
that  such  relative  must  be  one  of  the 
parties  to  the  cause,  to  render  the 
judge  incompetent.'' 

The  holding  in  Place  v.  Butternuts 
Woolen  &  C.  Mfg.  Co.  (1857)  28  Barb. 
(N.  Y.)  503,  that  a  stockholder  in  a 
corporation  was  a  party  to  a  suit  by 
the  corporation  so  as  to  disqualify  a 
justice  of  the  peace,  who  was  the 
stockholder's  brother^  was  reversed 
without  opinion  in  (1863)  26  How.  Pr. 
601. 

In  Ewa  Plantation  Co.  v.  Holt 
(1907)  18  Haw.  509,  it  appeared  that 
two  of  the  justices  of  the  Hawaiian 
Supreme  Court,  before  which  were 
pending  several  appeals  involving  the 
income  taxes  of  corporations,  had  rel- 
atives within  the  third  degree  of  con- 
sanguinity or  affinity  who  owned 
shares  of  stock  in  one  or  more  of  the 
corporations.  The  court  held  that  the 
stockholders  were  not  parties,  what- 
ever their  pecuniary  interest  in  the 
outcome  of  the  suit  might  be,  and  as 
long  as  the  justices  themselves  had  no 
pecuniary  interest  in  the  suits,  they 
were  not  disqualified. 

However,  in  Davis  Colliery  Co.  v. 
Charlevoix  Sugar  Co.  (1908)  155  Mich. 
228,  118  N.  W.  929,  an  action  against 
a  corporation,  a  decree  was  entered  in 
the  trial  court  in  favor  of  the  defend- 
ant. The  complainant  appealed,  al- 
leging that  the  trial  judge  was  dis- 
qualified because  the  sister  of  his  wife 


was  a  stockholder  in  the  corporation. 
It  was  held  that  the  judge  was  .dis- 
qualified. 

IXTife  of  Judge  as  stoekkolder. 

In  South  Dakota  it  is  held,  contrary 
to  the  decision  in  the  reported  case 
(Favorite  v.  Suphuor  Ct.  ante,  290) 
that  a  judge  whos<*.  wife  is  a  stock- 
holder in  a  corporation  which  is  a 
party  to^  a  suit  is  disqualified  to  hear 
the  case.  First  Nat.  Bank  v.  McCar- 
thy (1900)  13  S.  D.  356,  83  N.  W.  423; 
First  Nat.  Bank  v.  Keenan  (1899)  12 
S.  D.  240,  80  N,  W.  1185;  First  Nat. 
Bank  v.  McGuire  (1899)  12  S.  D.  226, 
47  L.R.A.  413,  76  Am.  St  Rep.  598,  80 
N.  W.  1074. 

First  Nat.  Bank  v;  McGuire  (1899) 
12  S.  D.  226,  47  L.R.A,  413,  76  Am.  St. 
Rep.  598,  80  N.  W.  1074,  was  an  action 
for  the  foreclosure  of  collateral  given 
by  the  defendant  to  secure  payment  of 
promissory  notes.  The  defendant  pre- 
sented a  petition  to  the  court  praying 
that  the  judge  should  proceed  no  fur- 
ther in  the  case  because'  of  his  being 
unconsciously  biased  and  prejudiced 
in  favor  of  the  plaintiff  corporation  on 
account  of  the  fact  that  his  wife 
owned  a  large  amount  of  stock  in  the 
corporation.  It  was  held  that  the 
judge  was  disqualified  on  these 
grounds ;  that  the  interests  of  his  wife 
were  his  interests. 

In  First  Nat.  Bank  v.  Keenan  (1899) 

12  S.  D.  240,  80  N.  W.  1135,  the  faqts 
and  decisions  were  the  same  as  in 
First  Nat.  Bank  v.  McGuire  (S.  D») 
supra. 

First  Nat.  Bank  v.  McCarthy  (1900) 

13  &  D.  856,  83  N.  W.  423,  waa  an  ac- 
tion to  foreclose  a  mortgage  given  by 
the  defendants  to  secure  a  loan  from 
the  plaintiff  bank.  It  was  shown  that 
the  wife  of  the  presiding  judge  was 
a  stockholder  of  the  plaintiff  and  one 
of  the  directors.  The  court  held  that 
the  judge  was  not  qualified  to  hear  the 
ease,  following  the  rule  in  First  Nat. 
Bank  v.  McGuire  (S.  D.)  and  First 
Nat.  Bank  v.  Keenan  (S.  D.)  supra. 

M.  T.  Q. 
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NATIONAL  BANK  OF  SAN  MATEO,  Respt, 

V. 

ST.  JOHN  WHITNEY,  Appt. 

California  Supreme  Court  (In  Bafw) ^ September  S9  19 19* 

(_  Cal.  — ,  183  Pac.  789.) 

Banks  —  check  to  order  of  cashier  —  k>8s  from  misapprepriatioii. 

1.  The  loss  due  to  the  misappropriation  by  a  bank  cashier  of  tiie  pro- 
ceeds of  a  check  made  payable  to  him  personally  to  satisfy  a  note  held  by 
the  bank  against  the  drawer  must,  in  case  both  persons  are  equally  inno- 
cent, fall  upon  the  bank,  rather  than  upon  the  drawer. 

[See  note  on  this  question  beginning  on  page  304.] 


—  making  note  payable  to  cashier^ 

2.  The  maker  of  a  note  held  by  a 
bank  does  not  become  chargeable  with 
loss  due  to  the  misappropriation  by 
the  bank's  cashier  of  the  proceeds  of 
a  check  given  to  pay  the  note,  by  the 
fact  that,  upon  request  of  the  cashier, 
he  made  the  note  payable  to  the  cash- 
ier's order.    ' 

Notice  —  intention  of  cashier  to  de- 
fraud. 

3.  That  the  cashier  of  a  bank  applies 
for  payment  of  a  note  given  by  an  of- 
ficer of  a  corporation  which  has  bor- 
rowed to  its  limit  from  the  bank,  in 
order  to  secure  more  funds  for  the 
corporation,  within  twenty-four  hours 
after  the  note  was  made  and  at  tVie 
place  of  business  of  the  corporation,  to 
be  made  by  check  payable  to  himself, 
is  not  so  suspicious  as  to  place  the 
loss  caused  by  the  cashier's  misappro- 
priation of  the  funds  upon  the  drawer 
of  the  check,  if  the  excuse  given  by 
the  cashier  was  that  the  payment  was 
necessary  to  meet  the  requirements  of 
the  bank  examiner. 

Bank  —  rig^t  of  customer  to  rely  on 
representations  of  cashier. 

4.  The  maker  of  a  note  to  a  bank  has 
a  right  to  rely  on  statements  of  the 
bank's  cashier  with  respect  to  neces- 
sity and  form  of  payment  of  the  note 
in  determining  his  course  of  action 
with  respect  thereto. 

Trial  —  instructions  —  presumption 
as  to  purpose  of  payment. 

5.  Upon  an  issue  whether  or  not  a 
check  payable  to  the  cashier  of  a  bank 
was  intended  to  pay  a  debt  to  him  or 
to  the  bank,  an  instruction  is  erro- 
neous that  the  presumption  of  law  is 


that  money   paid   by   one   person   to 
another  was  due  the  latter. 

[See  14  R.  C.  L.  784;  21  R.  C.  L. 
126.] 

—  instruction  on  facts. 

6.  An  instruction  that  a  check  made 
payable  to  a  bank  cashier  in  response 
to  his  demands,  made  at  the  office  of 
the  drawer,  and  in  order  to  satisfy  a 
note  given  by  him  to  the  bank,  was 
not  in  the  ordinary  course  of  busi- 
ness, is  erroneous  as  being  upon  a 
question  of  fact. 

[See  14  R.  C.  L.  740.] 

—  jury  —  question  of  suspicion   of 
drawer  of  check. 

7.  Whether  or  not  the  suspicions  of 
the  drawer  of  a  check  to  the  order  of 
a  bank  cashier  to  take  up  a  note  pay- 
able to  the  bank  were  or  should  have 
been  aroused  by  the  fact  that  the 
cashier  made  demand  at  the  drawer's 
place  of  business  for  a  check  payable 
to  himself  is  for  the  jury. 

Evidence  —  authority  of  bank  cashier* 

8.  Upon  the  question  whether  or  not 
a  check  made  payable  to  a  bank 
cashier  was  to  pay  a  note  to  the  bank 
or  a  debt  to  the  cashier,  testimony  by 
the  bank's  directors  that  the  cashier 
had  no  authority  to  collect  the  note, 
and  that  no  examination  was  to  be 
made  by  the  bank  examiner,  which 
was  the  excuse  given  by  the  cashier 
for  demanding  payment,  is  immaterial. 

Bills  and  notes  —  payment  to  agent  — 
demand  for  production  of  note. 

9.  The  rule  that  one  paying  a  note 
to  an  agent,  without  demanding  pro- 
duction of  the  note,  does,  so  at  his  own 
risk,  does  not  apply  in  case  of  payment 
to  a  bank  cashier  of  a  note  held  by 
the  bank. 
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Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  San 
Mateo  County  (Buck,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Norman  A.  Eisner  for  appellant,     him    as    such    director.      The    Salt 
Messrs.    Walter    H.    Linforth    and 
RosB  &  Ross  for  respondent. 

Wilbur,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  upon  a  promis- 
sory note  executed  on  September 
13,  1915,  to  the  plaintiff  for  $3,000. 
The  case  was  tried  before  a  jury. 
Plaintiff  recovered  judgment,  and 
defendant  appeals.  The  sole  issue 
presented  to  the  jury  was  whether 
or  not  the  promissory  note  was  paid 
on  September  14,  1915,  by  a  check 
of  the  Leslie  Salt  Refining  Comr 
pany,  drawn  on  the  Bank  of  Cali- 
fornia for  $3,000.  This  check  was 
issued  by  the  defendant  as  secre- 
tary of  i;he  Salt  Company,  and  was 
received  by  W.  M.  Roberts,  cashier 
of  the  plaintiff.  That  it  was  de- 
posited by  him  to  his  credit  with  the 
plaintiff  bank  is  admitted.  The 
plaintiff,  in  support  of  its  contention 
that  the  note  was  not  paid  by  the 
check  in  question,  relies  upon  the 
possession  of  the  note  as  prima 
facie  evidence  of  its  nonpayment, 


as 

Company  was  a  borrower  from  the 
plaintiff,  and,  having  borrowed  to 
the  limit  of  its  credit,  the  defendant 
negotiated  a  loan  for  $3,000  on  the 
13th  day  of  September,  1915,  and 
gave  his  personal  note,  herein  sued 
upon,  as  evidence  of  such  indebted- 
ness. Miss  Zula  Clements,  sten- 
ographer and  general  office  assist- 
ant of  the  Leslie  Salt  Refining 
Company,  testified  that,  on  Septem- 
ber 14th,  Wilh'am  M.  Roberts,  plain- 
tiff's cashier,  called  at  the  office  of 
the  Salt  Company  in  the  Flatiron 
Building,  in  San  Francisco,  between 
3  and  4  o'clock  in  the  afternoon,  and 
left  a  message  for  the  defendant  to 
the  effect  that  the  bank  examiner 
had  been  at  the  bank  and  had  ques- 
tioned the  loan,  and  that  it  was  nec- 
essary for  the  bank  to  have  a  check 
for  $3,000  to  take  up  the  note,  and 
that  the  check  was  to  be  made  out 
personally  to  him  and  mailed  down 
that  night  without  fail,  as  he  ex- 
pected the  examiner  would  be  there 
again  in  the  morning;  that  about 


and  upon  the  fact  that  the  check   '  4 :30  of  that  afternoon  she  gave  this 


was  made  payable  to  W.  M.  Roberts, 
instead  of  to  the  bank,  and  was  a 
check  of  the  Leslie  Salt  Refining 
Company,  instead  of  the  def endant, 
and  in  support  of  its  claim  present- 
ed instructions  to  the  jury,  which 
were  given  by  the  court,  to  the  ef- 
fect that  its  possession  of  the  note 
raised  a  presumption  of  its  nonpay- 
ment; that  the  giving  of  the  check 
to  W.  M.  Roberts  personally  gave 
rise  to  the  presumption  that  it  was 
in  discharge  of  an  obligation  owing 
to  Roberts. 

In  order  to  understand  fully  the 
assignments  of  error  made  by  the 
appellant,  it  will  be  necessary  to 
state  additional  facts.  The  defend- 
ant was  a  stockholder  and  the  sec- 
retary of  the  Leslie  Salt  Refining 
Company.  W.  M.  Roberts,  plain- 
tiff's cashier,  was  a  director  of  the 
Leslie  Salt  Refining  Company,  hold- 
ing five  shares  of  stock  to  qualify 


message  to  the  defendant;  that  the 
check  in  question  for  $3,000  was 
made  out  at  that  time.  The  de- 
fendant testified  that  in  pursuance 
of  this  message  he  wrote  the  check 
in  question  and  mailed  it  to  Mr. 
Roberts  at  the  bank;  that  the 
check  was  made  payable  to  W.  M. 
Roberts,  because  it  was  requested 
in  that  form,  although  other  checks 
in  payment  of  moneys  borrowed 
from  the  plaintiff  had  been  made 
payable  to  the  plaintiff  bank;  that 
neither  the  defendant  nor  the  Les-* 
lie  Salt  Refining  Company  owed 
anything  to  Mr.  Roberts  personally, 
nor  was  there  any  debt  to  Mr.  Rob- 
erts in  which  the  defendant  or  the 
Salt  Company  was  interested;  and 
that  the  $3,000  check  was  not  sent 
as  a  loan  to  Mr.  Roberts.  Roberts 
testified  that  he  received  the  check 
in  question  for  the  purpose  of  tak- 
ing up  a  note  of  the  defendant  for 
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the  sum  of  $3,000,  that  he  received 
the  check  at  the  bank,  that  he  had 
no  personal  transaction  with  the  de- 
fendant, and  that  the  defendant 
owed  him  no  money  and  loaned  him 
no  money. 

It  will  be  observed,  then,  that  the 
only  persons  who  have  any  knowl- 
edge as  to  the  purpose  for  which 
the  check  in  question  was  given  by 
the  defendant,  namely,  the  defend- 
ant, his  stenographer,  and  Roberts, 
all  testified  that  it  was  given  in  pay- 
ment of  the  note  herein  sued  upon, 
and  for  no  other  purpose.  The  au- 
thority of  Roberts,  as  cashier,  to 
receive  the  payment  of  the  note, 
must  be  conceded.  McBoyle  v. 
Union  Nat.  Bank,  162  Cal.  277,  279, 
122  Pac.  458 ;  Morse,  Bank  &  Bkg. 
8th  ed.  §  159,  pp,  356,  357 ;  7  C.  J. 
§  160.  His  application  of  the  check 
to  his  own  overdrawn  account  was 
a  confessedly  fraudulent  misappro- 
priation of  the  check,  and  the  only 
question  involved  in  the  case  is  as 
to  whether  the  plaintiff  or  defend- 
ant must  suffer  by  reason  of  the 
cashier's  dishonesty.  If  we  assume 
that  both  the  plaintiff  and  defend- 
ant were  equally  innocent  of  wrong 
in  connection  with  the  transaction, 

and  that  the  loss 
?rd«";SVi2kiJ;  resulted  by  reason 

•irrWSSiar*"-  Of  the  fraud  of  the 

plaintiff  s  agent  in 
misapplying  the  proceeds  of  the 
check  paid  to  him  by  the  defendant, 
then,  under  a  familiar  principle  of 
the  law,  the  bank,  for  whom  Rob- 
erts was  acting,  would  be  required 
to  bear  the  loss,  for  ' 'where  one  of 
two  innocent  persons  must  suffer  by 
the  fraud  or  negligence  of  a  third, 
whichever  of  the  two  has  accredit- 
ed him  ought  to  bear  the  loss." 
Mundorff  v.  Wickersham,  63  Pa.  89, 
3  Am.  Rep.  531,  cited  in  Schultz  v. 
McLean,  93  Cal.  329,  356,  28  Pac. 
1053.  Still,  assuming  equal  inno- 
cence of  both  parties  hereto,  the  loss 
resulted  from  the  fact  that  the 
plaintiff  had  In  its  employment  in 
a  position  of  trust  and  confidence  a 
dishonest  employee,  who  dishonest- 
ly utilized  his  position  of  trust  and 
confidence    to    appropriate    $3,000 


paid  to  him  as  such  a^ent  for  and 
on  behalf  of  the  principal.  Where 
the  agent  of  a  depositor  of  a  bank 
utilized  his  position  of  trust  and 
confidence  to  fraudulently  raise 
certain  checks  intrusted  to  him,  and 
thereby  secured  from  the  bank  lar- 
ger sums  than  called  for  by  the 
checks,  it  was  held  that,  although 
such  conduct  amounted  to  forgery, 
and  the  bank  would  ordinarily  be 
responsible  to  the  depositor  for  pay- 
ment of  such  forged  checks,  never- 
theless, by  reason  of  the  fact  that 
the  crime  was  committed  by  the  de- 
positor's agent,  the  depositor,  and 
not  the  bank,  should  bear  the  loss, 
upon  the  theory  that  the  principal 
was  liable  "for  the  fraud,  torts,  or 
other  wrongful  acts  committed  by 
such  agent  in  and  as  part  of  such 
business."  Otis  Elevator  Co.  v. 
First  -Vat.  Bank,  163  Cal.  31,  39,  41 
L.R.A.(N.S.)  529,  124  Pac.  704,  707. 
Similar  reasoning  would  require  us 
to  hold  the  bank  liable  for  the  mis- 
conduct of  its  cashier,  Roberts. 

Plaintiff,  however,  contends  that 
both  parties  are  not  equally  inno- 
cent in  the  transaction ;  that  the  de- 
fendant, by  making  the  check  pay- 
able to  the  cashier,  and  by  acceding 
to  the  unusual  demand  of  the  cash- 
ier, either  had  notice  of  the  cash- 
ier's fraud,  or  thus  put  it  within 
his  power  to  commit  the  wrong,  and 
that  therefore  the  defendant  must 
suffer  the  loss.  In  view  of  the  law 
that  the  cashier,  by  virtue  of  his 
office,  had  authority  to  collect  the 
note,  does  the  fact  that  he  asked 
for  and  received  a  check  payable  to 
himself  in  payment  so  far  inculpate 
the  defendant  in  the  wrongdoing  of 
the  cashier  as  to  change  the  rule? 
It  is  undoubtedly  true  that  the  form 
of  the  check  received  by  Roberts 
may  have  enabled  him  to  deposit 
the  same  in  his  own  name  in  the 
bank  without  arousing  suspicion, 
which  might  have  resulted  from  the 
deposit  by  Roberts  to  his  own  ac- 
count of  a  check  payable  to  the 
plaintiff.  But  this  would  have  been 
equally  true  in  case  the  payment 
had  been  made  by  money,  or  by  the 
transfer  of  negotiable  paper  by  in- 
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dorsement  in  blank  or,  in  short,  by 
any  form  of  payment  other  than  by 
negotiable  paper  pdyable  to  the  or- 
der of  the  plaintiff.  It  cannot  be 
said,  therefore,  that  the  form  of 
the  payment  facilitated  the  fraud 
of  the  cashier,  but  rather  that  the 
payment  by  a  check  drawn  to  the 
order  of  the  bank  might  have  made 
it  less  ea^y  to  effectuate  the  fraud. 
Even  if  the  check  had  been  payable 
to  the  order  of  the  plaintiff,  the 
cashier,  by  virtue  of  his  agency, 
would  have  had  authority  to  indorse 
the  same  and  thus  gain  the  posses- 
sion of  the  proceeds  thereof.  Dyer 
V.  Sebrell,  135  Cal.  597,  67  Pac. 
1036;  McBoyle  v.  Union  Nat.  Bank, 
supra.  Where,  as  here,  the  duly  au- 
thorized agent  of  the  plaintiff  bank 
was  demanding  payment,  and  such 
payment  was  made  by  a  negotiable 
instrument,  the  proceeds  of  which 
were  subsequently  secured  by  the 
agent,  the  form  of  the  payment  is 
immaterial.    Nor  was  the  fact  that 

-««kiaff  »ote  ^^^  agent  requested 
jjwwe  to  the     payment     by 

***  *'*  check   to    his   own 

order  of  any  significance^  for  the 
reason  that  he  made  such  request 
in  his  capacity  as  agent  for  the 
plaintiff,  and  such  request  was,  in 
effect,  the  request  of  .the  plaintiff. 
The  defendant  was  not  bound  to 
view  with  suspicion  the  conduct  of 
plaintiff's  agent. 

It  is  next  contended  that  the 
facts  and  circumstances  surround- 
ing the  payment  were  such  as  to 
put  the  defendant  upon  inquiry ;  in 
other  words,  to  cause  the  defendant 
to  suspect  the  intended  fraud  of  the 
cashier.  It  being  conceded  that  the 
demand  for  payment  of  a  note 
twenty-four  hours  after  its  execu- 
tion, at  the  office  of  the  defendant 
in  San  Francisco,  instead  of  at  the 
bank,  by  the  cashier  personally  com- 
ing to  the  office,  was  unusual,  apd 
not  in  the  ordinary  course  of  busi- 
ness, the  character  of  the  demand 
was  such  as  might  justly  allay  all 
suspicion  of  the  defendant.  The 
defendant  knew  that  the  Salt  Com- 
pany had  borrowed  up  to  its  limit 
from  the  bank,  and  that  the  $3,000 
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represented  by  the  promissory  note 
had  been  secured  by  him  while  an 
6fficer  of  the  Salt  Company  for  the 
Salt  Company.  Defendant  knew 
that  the  plaintiff  bank  was  super- 
vised by  the  bank  examiner,  and 
therefore  that  the  demand  of  the 
bank  for  payment  was  not,  under 
the  circumstances,  unreasonable. 
Bearing  in  mind  that  Roberts  came 
to  the  defendant  for  the  purpose  of 
demanding  payment  by  the  defend- 
ant of  an  obligation  owed  by  de- 
fendant to  plaintiff  for  reasons 
peculiarly  applicable  to  the  business 
of  the  plaintiff,  there  was  apparent- 
ly nothing  in  the  transaction  to  put 
defendant  upon  no-  j,,uc^i.t.». 

tlCe      that      Roberts    «on  of  cashier 

was  trying  to  de-  ***  **"•«*• 
fraud  either  defendant  or  the  bank. 
The  fact  that  the  statements  were 
untrue,  and  were  made  for  the  pur- 
pose of  allaying  the  suspicion  of  the 
defendant  concerning  the  unusual 
demand,  was  not  known  to  the  de- 
fendant. Defendant  had  a  right  to 
rely  upon  the  truth  _ 

of  these  represen-  cu«"ome*f  ti  rliy 
tations  in  deter-  ^ron^^t^^il^lr. 
mmmg  his  course 
6{  conduct,  and  such  representa- 
tions must  be  deemed  to  have  been 
made  by  the  plaintiff.  As  the  ques- 
tion involved  is  the  fact  of  payment, 
the  representations  are  wholly  im- 
material, except  as  they  tended  to 
allay  the  suspicion  which  might  be 
aroused  in  the  defendant  by  rea- 
son of  the  demand  for  payment  and 
a  request  that  the  check  be  made 
to  the  order  of  the  cashier.  Upon 
the  issue  of  payment  it  is  true  that 
there  was  a  conflict  of  the  testi- 
mony, arising  not  only  from  the 
fact  that  the  plaintiff  had  posses- 
sion of  the  note,  but  also  because 
of  the  fact  that  the  plaintiff  was 
justified  in  relying  upon  certain 
circumstances  brought  out  in  the 
testimony  of  the  defendant  concern- 
ing the  delay  of  the  defendant  in 
notifying  the  bank  that  the  note 
had  been  paid,  thus  tending,  to- 
gether with  other  things,  to  dis- 
credit in  some  measure  the  testi- 
mony  of   the   defendant.      If   the 
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issue  of  payment  had  been  submit- 
ted to  the  jury  under  proper  in- 
struction and  evidence,  the  finding 
of  the  jury  would  be  binding  on 
this  court.  But  in  the  light  of  the 
foregoing  discussion  some  of  the 
instructions  must  be  held  errone- 
ous. For  instance,  at  the  request  of 
the  plaintiff  the  court  gave  the  fol- 
lowing instruction:  "(2)  The 
court  instructs  you  that  the  pre- 
sumption of  law  is  that  money  paid 
by  one  person  to  another  was  due 
the  latter,  and  therefore  in  this  ac- 
tion, if  you  believe  from  the  evi- 
dence that  the  Leslie  Salt  Refining 
Company  issued  its  check,  payable 
to  W.  M.  Roberts,  and  delivered  or 
sent  said  check  to  said  Roberts,  then 
the  presumption  of  law  is  that  said 
Leslie  Salt  Refining  Company  did 
so  because  it  wished  to  make  the 
check  payable  to  said  Roberts/' 

The  jury  were  thereby  instructed 
that  under  the  circumstances  and 
proof  in  the  case,  in  the  absence  of 
evidence  to  the  contrary,  they  were 
entitled  to  believe  that  the  check 
given  to  Roberts  was  in  payment  of 
an  obligation  due  from  the  Salt 
Company  to  Roberts.  The  real 
question  in  issue  was  whether  or 
not  the  check  was  given  to  the 
plaintiff  by  the  delivery  of  the  same 
to  its  cashier,  or  whether  it  was 
given  to  Roberts  personally  for 
some  other  purpose.  Under  these 
circumstances  the  instruction  of 
the  court,  based  upon  the  form  of 

the  check,  was  an 

7u'nnZlrrlllml.  crroneous  applica- 
tion nn  to  tion    of    the    pre- 

s:;!;re";rt.^'       sumption      "that 

money  paid  by  one 
to  another  was  due  to  the  latter" 
(Code  Civ.  Proc.  §  1968,  subd.  7), 
for  the  very  question  involved  was: 
To  whom  was  the  money  paid  ? 

At  the  request  of  the  plaintiff 
the  court  instructed  the  jury  as  fol- 
lows: "(7)  The  court  instructs 
you  that  if  you  believe  from  the  evi- 
dence in  this  case  that  W.  M.  Rob- 
erts went  to  the  office  of  the  Leslie 
Salt  Refining  Company  in  San  Fran- 
cisco, and  there  made  a  demand  for 
the  payment  of  the  note  here  in 


question,  and  directed  that  any 
check  drawn  for  the  purpose  of 
payment  thereof  be  made  payable 
to  him,  said  W.  M.  Roberts,  and 
that  no  other  check  for  the  payment 
of  any  note  to  said  bank  by  the  de- 
fendant, or  by  said  Leslie  Salt  Re- 
fining Company,  had  been  made 
payable  to  said  W.  M.  Roberts,  but 
had  been  made  payable  to  the  plain- 
tiff, then  you  are  further  instructed 
that  the  drawing  of  the  check  here 
in  favor  of  W.  M.  Roberts  was  not 
in  the  ordinary  course  of  business 
between  the  defendant  and  the  Salt 
Company  and  the  bank,  and  that 
therefore  the  direction  to  have  said 
check  made  payable  to  said  W.  M. 
Roberts  was  sufficient  notice  to  put 
the  defendant  on  inquiry  as  to  why 
said  check  should  be  made  payable 
to  said  Roberts  instead  of  to  the 
plaintiff  bank." 

This  instruction  was  erroneous, 
for  the  reason  that 

it  was  an  instruc-  ^"tV.******"  ** 
tion  upon  a  ques- 
tion of ,  fact ;  namely,  "that  the 
drawing  of  the  check  here  in  favor 
of  W.  M.  Roberts  was  not  in  the 
ordinary  course  of  business  between 
the  defendant  and  the  Salt  Com- 
pany and  the  bank." 

It  is  true  that  the  evidence 
showed  that  the  Salt  Company  usu- 
ally paid  the  bank  by  checks  drawn 
in  favor  of  the  bank,  but  the  in- 
stance under  consideration  is  the 
only  one  in  which  the  defendant 
paid  an  obligation  of  his  own.  But. 
however  that  may  be,  the  ordinary 
course  of  business,  so  far  as  in- 
volved in  this  case,  was  the  pay- 
ment to  the  cashier  of  the  bank,  and 
not  the  form  of  said  payment.  It 
was  in  the  ordinary  course  of  busf- 
ness,  so  far  as  this  case  is  con- 
cerned, for  payments  to  be  made  to 
the  cashier  of  the  bank,  ft  was  also 
an  instruction  which,  in  effect,  in- 
formed the  jury  that  "the  direc- 
tion to  have  said  check  made  pay- 
able to  W.  M.  Roberts  was  sufficient 
notice  to  put  the  defendant  on  in- 
quiry as  to  why  said  check  should 
be  payable  to  said  Roberts,  instead 
of  to  the  plaintiff  bank." 
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As  has  been  above  stated,  there 
was  no  reason  why  the  check  should 
not  be  made  payable  to  Roberts. 
The  only  legal  question  properly  in- 
volved by  the  form  of  the  check 
ghren  in  payment  was  whether  or 
not  the  payment  was  made  to  Rob- 
erts as  cashier  of  the  bank,  or  to 
him  in  his  personal  capacity  and  for 
his  personal  benefit.  This  instruc- 
tion is  particularly  objectionable,  in 
view  of  an  instruction  given  at  the 
request  of  the  defendant,  as  fol- 
lows: ''A  bank's  client  or  customer, 
dealing  with  the  cashier  of  the  bank 
permitted  by  its  directors  to  have 
complete  control  of  the  business  re- 
lations with  its  clients  and  custom- 
ers, may  trust  in  the  integrity  of 
such  cashier  in  transacting  its 
banking  business  with  him,  when 
there  is  nothing  in  the  known  state 
of  the  affairs  of  the  bank,  or  of  his 
relation  to  it,  to  excite  suspicion 
that  he  is  using  his  position  to  the 
prejudice  of  his  hank/' 

Under  these  instructions,  upon 
the  admitted  facts,  the  jury  must 
have  understood,  as  a  matter  of  law, 
that  the  defendant  was  not  entitled 
to  rely  upon  the  integrity  of  the 
cashier,  or,  in  other  words,  that  de- 
fendant could  not  claim  the  chedc 
to  be  a  payment  if  the  cashier  mis- 
appropriated it,  as  it  is  conceded 
he  did.  These  instructions  were  er> 
roneous.  The  question  as  to  wheth- 
er the  suspicions  of  the  defendant 

-i.rr-4ne.tio.  woro  Or  should  have 
•i  •..ptcion  Of      been  aroused  was  a 

*r.wer  of  claool..    ^^^^^^^  ^f  f ^^t  f Or 

the  jury.  Other  instructions  were 
given,  at  defendant's  request,  tend- 
ing to  modify,  in  some  degree,  the 
effect  of  these  instructions ;  but  we 
cannot  say  that  they  cured  the  basic 
error  of  the  instruction  that  de- 
fendant's suspicions  must  necessa- 
rily have  been  aroused  by  the  facts 
stated  in  instruction  No.  7. 

The  testimony  of  the  directors  of 
the  plaintiff  bank  was  received, 
over  the  objection  of  the  defend- 
ant, to  the  ^ect  that  they  had  not 
authorized  the  cashier  to  demand 
payment  of  the  note  in  question, 
and  that  no  examination  was  made 


18S  Pac.  789.) 

or  was  to  be  made  by  the  bank  ex- 
aminer. The  effect  of  this  evidence 
was  merely  to  prove  that  the  state- 
ments made  by  The  cashier  to  the 
defendant  at  the  time  he  demanded 
pa3n[nent  of  the  note  in  question 
were  false.  The  defendant  had  a 
right  to  rely  upon  the  representa- 
tions of  the  plaintiffs  agent,  and 
the  plaintiff  could  not  take  advan- 
tage of  their  falsity.  It  was  there- 
fore immaterial  whether  or  not 
such    representations    were    true. 

The    evidence,    be-  Bvidenc*- 
ing         immaterial,  authority  of 

might  be  regarded  '**■*'  "-■*••" 
as  harmless,  were  it  not  for  the  fact 
that  in  this  case  the  considerations 
involved  are  so -evenly  balanced  that 
it  is  difficult  to  say  what  the  effect 
of  such  testimony  might  be  upon 
the  mind  of  the  jury.  It  showed 
that  the  bank  was  being  imposed 
upon  by  its  own  agent,  and  might 
therefore  give  the  impression  to  the 
jury  that  the  bcuok  was  tq  that  ex- 
tent "innocent,"  while  as  a  matter 
of  law  the  bank  must  be  deemed  to 
have  made  such  representations. 
Nor  was  it  proper  to  show  that 
there  was  no  express  authority  on 
the  part  of  Roberts  to  collect  the 
money.  That  authority  resulted 
from  his  official  position  as  cashier, 
and,  in  the  absence  of  an  express 
prohibition  by  the  directors,  he  had 
authority,  as  such,  to  make  the  col- 
lection in  question.  The  evidence 
should  not  have  been  admitted. 

The  defendant  complains  of  those 
rulings  of  the  court  upon  the  admis- 
sibility of  evidence  which  prechided 
his  proving  a  transaction  by  which 
Roberts  sought  to  reimburse  the 
plaintiff  for  his  wrongdoing.  Un- 
der proper  pleading  and  offers  of 
proof  it  would  no  doubt  be  permis- 
sible for  the  defendant  to  show  that 
the  plaintiff  had  received  the  fruits 
of  the  check  given  by  the- defendant, 
if  such  was  the  fact.  We  cannot 
say,  however,  that  there  was  error 
in  sustaining  the  objections  to  the 
particular  questions  that  were 
asked. 

Respondent  relies  upon  the  rule 
that  where  the  payee  of  a  promis- 
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sory  note  pays  an  agent  who  does 
not  produce  the  note  ''the  payment 
is  at  the  risk  of  the  maker  of  the 
note,  and  if  such  pA'son  were  not,  in 
fact,  entitled  to  receive  payment  of 
the  note,  the  maker  of  the  note 
must  bear  the  loss,  for  it  is  his  duty 
to  demand  the  production  of  the 
note  before  he  made  payment." 
The  principle,  however,  has  no  ap- 
plication here,  for 
Ifi'i™?-?.  ";«**■"  the  reason  that  the 

parmenta  to  j?  i.       i 

nv«Bt-«ieBiABd      cashier   of  a    bank 
if'«5?e.*"^"^"     has     authority     to 

collect     notes     due 
to  the  bank. 

In  view  of  the  necessity  of  a  new 
trial  it  perhaps  should  be  noted 
that  the  evidence  in  this  case  is  not 
entirely  clear  as  to  what  became  of 
the  credit  of  $3,000  which  the 
cashier  secured  to  himself  by  the 


deposit  of  the  check  given  by  the 
defendant.  If  such  deposit  was 
used  by  him  to  reduce  an  overdraft, 
and  was  not  subsequently  with- 
drawn by  the  cashier  for  his  own 
purposes,  the  bank,  of  course,  hav- 
ing received  the  benefit  of  the 
check,  could  not  now  collect  upon 
defendant's  note,  upon  the  theory 
that  the  same  had  not  been  paid, 
for  it  would  in  fact  have  received 
the  benefit  of  the  check  in  the  form 
of  a  payment  upon  the  indebtedness 
of  the  cashier,  and  the  remedy  of 
the  bank  would  be  against  the  cash- 
ier, and  not  against  the  defendant 
in  that  event. 
The  judgment  is  reversed. 

We  concur:  Angelkitti,  Ch.  J.; 
Melvin  J.;  Shaw  J.;  Lawlor,  J.; 
OIney,  J. 


ANNOTATION. 

Making  paper  payable  to  agent  as  charging  drawer  with  Iom  due  to  agenPs 

misappropriation. 


The  reported  case  (National  Bank 
v.  Whitney,  ante,  298)  is  authority 
for  the  proposition  that  the  mere  fact 
that  a  check  is  made  payable  to  an 
agent  does  not  necessarily  charge  the 
drawer  with  loss  to  the  principal  due  to 
such  agenf  s  misappropriation  of  the 
fund.  Here  the  court  applied  the  rule  in 
the  case  of  a  check  made  payable  to  the 
creditor  bank's  cashier  under  facts 
which  were  declared  not  to  have  put 
the  drawer  upon  guard  as  to  the  possi- 
bility of  misappropriation  by  the 
cashier,  even  though  the  check  was 
so  drawn  at  the  request  of  that 
official.  It  was  also  held  that  the 
fact  that  the  payee  was  a  bank  official 
who  had  authority  to  collect  debts  due 
the  bank  rendered  inapplicable  the 
general  rule  that  where  the  maker  of 
paper  pays  an  agent  who  does  not  pro- 
duce such  paper,  the  payment  is  at  the 
maker's  risk. 

A  similar  decision  is  found  in  Grif- 
fin V.  Erskine  (1906)  131  Iowa,  444, 
109  N.  W.  13,  9  Ann.  Cas.  1193,  where 
the  owner  of  a  bond  secured  by  mort- 
gage sent  the  papers  for  collection  to 
a  bank  which  conducted  practically  all 


of  its  business  through  its  president* 
and  the  latter  received  and  misappro- 
priated a  draft  drawn  in  his  favor 
rather  than  that  of  the  bank,  it  having 
been-  held  that  receipt  of  the  draft, 
which  was  honored,  was  a  payment  to 
the  bank  which  satisfied  the  debt,  al- 
though the  payee  subsequently  misap- 
propriated the  proceeds  of  the  draft. 
This  case,  also,  expressly  passed  upon 
the  question  of  the  effect  of  the  rule 
that  an  agent  to  collect  cannot  receive 
anything  but  money  in  payment,  by 
holding  that  such  rule  was  inapplica- 
ble as  to  banks,  at  least  in  the  absence 
of  express  direction  to  the  contrary,  in 
view  of  the  universal  custom  of  such 
institutions  of  using  checks  and  drafts 
as  means  of  payment.  It  was  also 
ruled  that  the  debtor  was  justified  in 
making  the  draft  payable  to  the  bank 
officer  rather  than  to  the  bank  itself, 
which  could  act  only  through  its  offi- 
cers. In  the  course  of  the  opinion, 
Ladd,  J.,  among  other,  things,  said: 
"Did  the  delivery  of  this  draft  to  the 
bank  constitute  payment?  The  rule 
universally  accepted  is  that  under  au- 
thority merely  to  collect,  an  agent,  in 
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the  absence  of  a  custom  to  the  con- 
trary, may  receive  nothing  except  mon- 
ey in  payment.  A  debtor  who  owes 
money,  in  payment  to  an  agent,  must 
do  so  in  such  a  manner  as  to  facilitate 
the  agent  in  transmitting  money  to  his 
principal.  .  .  .  Bills  payable  are  not 
satisfied  by  new  paper  of  the  same  kind 
unless  so  agreed.  This  rule  applies  to 
checks  and  drafts,  and,  though  they 
are  in  general  use  in  the  transfer  of 
money  from  one  person  to  another,  pay- 
ment thereby  is  deemed  conditional  on 
the  drawee's  acceptance  and  payment. 
•  .  .  Checks,  drafts,  and  other  bills 
of  exchange  are  the  means  of  trans- 
ferring the  mo-ney  in  adjusting  nearly 
all  commercial  transactions,  and  in 
authorizing  an  agent,  whether  a  bank 
or  individual,  to  make  collections,  it 
may  be  assumed,  in  the  absence  of  in- 
structions to  the  contrary,  that  the  au- 
thority is  to  be  executed  in  the  manner 
usual  and  customary  in  the  commercial 
world.  While  the  agent  may  not  ac- 
cept anything  but  the  actual  cash  in 
satisfaction  o€  the  claim,  he  may  re- 
ceive a  check  or  draft,  negotiable  and 
payable  on  demand,  which  he  has  good 
reason  to  believe  will  be  honored  upon 
presentation,  as  a  ready  and  more  con- 
venient means  of  obtaining  the  money 
in  conditional  satisfaction  of  the  debt. 
Such  a  payment  offers  no  greater 
temptations  to  the  agent  than  payment 
in  cash  to  which  ordinarily  it  is  equiv- 
alent. If  honored  by  the  drawee,  pay- 
ment relates  back  to  the  time  of  deliv- 
ery. If  not  honored,  the  creditor  has 
parted  with  nothing  by  reason  of  con- 
duct of  his  agent;  for,  though  the 
agent  may  receive  such  paper  as  con- 
ditional payment,  he  is  not  permitted, 
on  its  strength,  to  deliver  conveyances, 
leases,  or  other  valuables  at  the  risk 
of  bis  principal.  ...  In  view  of 
the  universal  custom  of  using  drafts 
and  checks  as  a  means  of  payment,  we 
think  an  agent  may  receive  a  draft  or 
check  as  conditional  satisfaction  of  the 
claim  placed  in  his  hands,  unless  in- 
structed to  the  contrary,  whenever  he 
has  good  reason  to  believe  that  it  will 
be  paid  upon  presentation.  In  the 
case  at  bar  the  bank  was  required  by 
.Erskine  to  remit  the  money  to  him  in 
North  Carolina,  and  the  evidence 
8  A.L.R.— 20. 


shows  that  this  was  expected  to  be 
done  by  the  ordinary  bills  of  exchange. 
He  was  charged  with  knowledge  of  the 
general  custom  in  the  matter  of  col- 
lecting notes  and  mortgages,  such  as 
those  sent  to  the  bank,  and  must  be 
assumed,  in  the  absence  of  other  in- 
structions, to  have  intended  that  the 
bank  should  execute  the  duty  imposed 
upon  it  in  the  usual  and  customary 
way.  This  being  so,  it  is  not  necessary 
to  inquire  how  the  bank  disposed  of 
the  drafts.  It  was  equivalent  to  money 
and  could  have  been  used  as  such  by 
his  agent,  and  was  no  more  likely  to  be 
misappropriated  by  the  officers  of  the 
bank  than  had  money  been  paid  in- 
stead. We  are  of  opinion  that,  under 
the  circumstances  disclosed,  the  bond 
and  mortgage  were  satisfied  by  the  de- 
livery and  subsequent  payment  of  the 
draft." 

And  in  Fayetteville  Wagon,  Wood  & 
Lumber  Co.  v.  Kenefick  Constr.  Co. 
(1905)  —  Ark.  — ,  88  S.  W.  1031,  where 
the  agent  was  directed  to  collect  for 
certain  materials  sold  by  the  principal 
by  getting  a  check  and  bringing  the 
money  if  he  could  cash  it,  and  the 
agent  did  get  a-  check  and  cashed  it, 
but  failed  t6  account  therefor  to  the 
principal,  it  was  held  that  as  the  col- 
lection was  strictly  in  accordance  with 
the  terms  of  the  agency,  the  payment 
was  good  and  relieved  the  purchaser 
of  any  further  liability.  In  this  case 
the  misappropriation  was  not  inten- 
tional, but  this  fact  does  n^t  seem  to 
have  influenced  the  decision,  which  was 
clearly  upon  the  ground  that  the  pay- 
ment had  been  made  in  strict  accord- 
ance with  the  terms  of  the  agency.  So, 
in  Scott  V.  Gilkey  (1894)  153  111.  168, 
39  N.  E.  265,  where  a  creditor  left  cer- 
tain promissory  notes  with  a  private 
bank  for  collection  and  the  maker 
paid  the  interest  thereon  by  checks 
drawn  in  favor  of  the  bank,  the  pro- 
prietors of  which  absconded  without 
paying  the  creditor,  it  was  held  that 
the  checks  constituted  a  valid  payment 
of  the  interest.  And  see  Gibson  v. 
Ward  (1911)  9  Ga,  App.  363,  71  S.  E. 
506,  wherein  it  was  held  that  delivery 
to  the  creditor's  agent  who  was  au- 
thorized to  receive  payment  of  a  draft 
drawn  in  his  favor,  which  was  duly 
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honored  so  that  the  agent  received  the 
money,  eifected  a  payment  to  the  cred- 
itor although  the  agent  failed  to  pay 
over  the  money  so  received. 

And  in  New  York  a  distinction  has 
been  made  between  checks  and  drafts 
and  notes,  mortgages,  etc.,  upon  the 
ground  that  checks  and  drafts  are 
usual  and  ordinary  means  of  transfer- 
ring money,  and  that  notes,  etc.,  are 
not  so  regarded;  in  consequence  of 
which  delivery  of  a  check  to  an  agent 
authorized  to  collect  money,  and  pay- 
able to  him,  constitutes  payment  from 
the  time  that  the  check  is  cashed,  so 
that  conversion  by  him  of  the  proceeds 
does  not  affect  the  drawer.  This  was 
the  holding  in  Potter  v.  Sager  (1918) 
184  App.  Div.  327,  171  N.  Y.  Supp.  438, 
which  reversed  (1916)  98  Misc.  25,  161 
N.  Y.  Supp.  1088.  In  the  lower  court 
the  decision  was  upon  the  broad 
ground  that  an  agent  cannot  accept 
payment  in  anything  but  money,  that 
a  check  does  not. constitute  payment 
until  accepted  and  received;  and  that 
where  the  check  is  made  payable  to  the 
agent  individually,  there  is  no  payment 
unless  the  principal  actually  received 
the  money;  but  the  appellate  division 
in  a  majority  •  opinion  declared  that 
checks,  when,  cashed  in  due  course, 
were  on  a  par  with  money  as  regards 
payment  to  an  agent,  even  though  the 
money,  because  of  the  agent's  default, 
never  reached  the  principal's  hands. 
In  reaching  this  conclusion,  Hubbs,  J., 
said :  ''Where  a  person  is  an  agent  with 
authority  from  his  principal  to  collect 
principal  and  interest,  the  general  rule 
is  that  a  payment  by  a  debtor  to  such 
agent,  to  constitute  a  good  payment, 
must  be  made  in  cash.  The  reason  for 
this  rule  is  that  a  payment  in  any  oth- 
er medium  is  not  as  good  as  cash, — 
is  not  the  exact  equivalent  of  cash. 
Thus,  it  has  b^en  held  that  the  giving 
of  a  note,  mortgage,  post-dated  check, 
property,  etc.,  does  not  constitute  a 
payment,  because  the  acceptance  of 
those  things  by  the  agent  exceeds  his 
authority  and  constitutes  the  exercise 
of  a  discretion  by  the  agent  not  vested 
in  him  by  his  principal.  It  would  seem, 
however,  that  this  court  should  take 
judicial  notice  of  the  f^^ct  that  checks 
and    drafts    are    usual   and   ordinary 


means  of  transacting  business  and 
transferring  money  in  all  business 
transactions;  that  where  an  agent  is 
given  authority  to  'collect  money,  the 
authority  granted  implies  that  he  shall 
do  so  in  the  usual  and  ordinary  way^ 
and,  where  a  check  is  given  by  the 
debtor,  not  postdated,  and  payable  at 
a  bank  in  the  same  city,  the  giving  of 
such  check  payable  to  the  agent  consti- 
tutes payment  from  the  time  that  such 
check  is  cashed  in  due  course.  .  .  . 
Such  a  check,  of  course,  would  not  con- 
stitute payment  if  not  in  fact  honored 
on  presentation  in  the  ordinary  course 
of  business.  The  agent  could  not  ac- 
cept such  a  check  in  absolute  payment 
and  satisfaction.  He  can,  however,  re- 
ceive a  check  which  he  has  reason  to 
believe  will  be  honored  upon  presenta- 
tion as  a  convenient  and  customary 
way  of  obtaining  the  money  which  he 
is  authorized  to  collect.  Such  a  pay- 
ment offers  no  greater  temptation  to 
the  agent  than  the  payment  of  the 
money  would  offer.  If  the  check  is 
paid  to  the  bank,  then  ^he  agent  has 
received  what  he  was  authorized  to 
receive,  and,  if  not  paid  when  pre- 
sented, the  creditor  has  lost  nothing. 
The  reason  for  the  rule  which  does 
not  permit  a  payment  to  an  agent  by 
note,  mortgage,  etc.,  does  not  apply 
when  payment  is  made  by  a  check 
which  is  actually  cashed  by  the  bank 
upon  which  it  was  drawn."  And  in 
the  earlier  New  York  case  of  Cohen 
V.  O'Connor  (1873)  5  Daly  (N.  Y.)  28, 
affirmed  on  opinion  below  in  (1874)  56 
N.  Y.  613,  it  was  held  generally  that 
the  delivery  to  an  agent  who  was  sent 
for  the  money,  of  a  check  payable  to 
the  order  of  the  agent,  who  cashed  the 
same  and  converted  the  proceeds,  was 
a  good  payment  to  the  principal,  it  hav- 
ing been  declared  that  ^'the  objection 
that  this  was  not  a  direct  payment  of 
money  to  the  agent  and  as  requested 
is  equally  untenable,  as  if  the  money 
had  actually  been  paid"  over  to  and 
lost  by  the  agent. 

On  the  other  hand  there  is  author- 
ity to  the  effect  that  there  is  no  pay- 
ment which  will  relieve  a  debtor  from 
liability  where  there  is  simply  an  ex- 
ecution and  delivery  of  a  icheck  drawn 
to  the  individual  order  of  an  agent 
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merely  authorized  (o  make  a  collection 
in  money,  unless  he  had  authority  to 
receive  payment  in  that  manner,  not- 
withstanding the  check  was  cashed  by 
him,  provided,  of  course,  that  the 
money  did  not  reach  the  principal. 
.  Thus  under  the  rule  that  a  person  v^ho 
deals  with  an  agent  and  knows,  or  is 
charged  with  knowledge  of,  the  extent 
of  his  authority  with  respect  to  re* 
ceiving  payment  for  his  principal, 
must  protect  himself  by  making  pay* 
ment  in  conformity  with  the  authority 
of  the  agent,  it  has  been  held  that 
where  debts  were  paid  by  drafts  pay- 
able to  the  order  of  an  agent,  miaap- 
propriation  of  the  moneys  by  the  agent 
did  not  relieve  the  debtor  of  liability 
to  the  principal,  the  agent  not  having 
been  authorized  to  receive  payment  by 
draft  drawn  in  his  personal  favor. 
Crowley  v.  McCambridge  (1910)  154 
Ul.  App.  135. 

And  there  is  considerable  authority 
to  the  effect  that  where  delivery  is 
made  to  an  agent  having  no  authority, 
either  express  or  implied,  to  receive 
payment  other  than  in  cash  of  a  note 
drawn  to  his  order,  the  execution  and 
delivery  of  such  a  paper,  the  proceeds 
of  which  have  been  misappropriated 
by  the  agent,  does  not  extinguish  the 
debt 

Thus,  in  Baldwin  v.  Tucker  (1901) 
112  Ky.  282,  57  L.R.A.  451,  66  S.  W. 
841,  where  a  person  purchased  a  piano 
from  a  traveling  agent,  and  executed 
a  note  for  the  purchase  price,  drawn 
payable  to  the  agent,  it  was  held  that 
no  title  passed  where  the  agent  misap- 
propriated the  proceeds  of  the  note, 
since  in  a  transaction  like  the  one  un« 
der  consideration  the  purchaser  was 
bound  to  know  that  there  was  a  limita- 
tion upon  the  agenf  s  authority  which 
would  prevent  him  from  taking  a  note 
payable  to  himself  for  the  purchase 
money,  there  being  nothing  in  the  case 
showing  that  in  the  business  of  sell- 
ing pianos  by  agents  it  was  usual  for 
tiiem  to  take  notes  payable  to  them- 
selves for  the  purchase  money. 

So,  in  Coming  v.  Strong  (1848)  1 
Ind.  329,  1  Smith,  197,  where  creditors 
issued  a  written  order  directing  their 
debtors  to  pay  the  debt  to  their  agent 
and  to  accept  his  receipt,  it  was  held 


that  they  were  not  discharged  by  the 
execution  and  delivery  of  a  note  drawn 
to  the  order  of  the  agent,  who  trans- 
ferred the  same  to  third  persons  for 
full  value  in  payment  of  his  own  debts. 
The  court  argued  that  the  order  did 
not  authorize  the  agent  to  accept  a 
note  payable  to  himself;  that  an  agent 
with  limited  powers  must,  in  order  to 
bind  his  principal,  conform  strictly  to 
such  powers ;  that  the  taking  of  a  note 
in  his  own  name  payable  at  a  future 
date  was  an  attempt  to  transfer  the 
debt  to  himself  with  a  postponement 
of  the  right  to  enforce  payment;  that 
the  creditors  were  not  authorised  by 
the  order  to  consider  the  agent  as  agent 
for  the  creditors  for  any  other  purpose 
than  to  receive  payment ;  and  that  the 
receipt  of  a  note  for  a  precedent  debt 
is  not  a  payment,  in  consequence  of 
which  an  agent  sent  to  collect  such  a 
debt  has  no  authority  to  give  a  dis- 
charge upon  receipt  of  a  note.  And 
in  McCulloch  v.  McKee  (1851)  16  Pa. 
289,  it  was  again  ruled  that  a  special 
agent  to  collect  a  debt  has  no  right 
to  take  anything  but  the  money,  and 
that  the  debtor  is  not  released  from 
liability  to  the  principal  by  giving  a 
note  for  the  amount  of  the  debt,  drawn 
in  favor  of  the  agent  individually,  for 
without  the  consent  pf  the  principal 
the  agent  cannot  be  substituted  as 
creditor  of  the  debtor. 

And  in  Robinson  v.  Anderson  (1886) 
106  Ind.  152,  6  N.  E.  12,  proceeding 
upon  the  theory  that  one  dealing  with 
a  special  agent  is  bound  at  his  peril 
to  ascertain  the  extent  of  the  agent's 
authority,  it  was  held  that  where  an 
agent  with  express  authority  to  sell 
goods  and  to  take  notes  therefor,  pay- 
able to  his  principal,  retained  in  his 
possession  notes  which  he  should  have 
promptly  forwarded  to  his  principal,  in 
whose  favor  they  were  drawn,  and 
without  the  consent  of  his  principal 
surrendered  the  same  while  uqma* 
tured  to  the  maker  and  received  notes 
payable  to  himself,  the  principal  was 
not  bound  by  the  transaction  and  could 
recover  on  the  original  notes.  The 
court  said :  "It  could  not  be  implied 
that  he  [the  agent]  was  thereby  au- 
thorized to  surrender  the  note  of  his 
principal  and  receive   in  payment  a 
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note  payable  to  himself.  An  agent 
having  authority  to  collect  a  debt  can- 
not be  supposed  to  have  the  right  to 
take  as  payment  the  note  of  the  debtor 
payable  to  himself,  thus  substituting 
himself  as  creditor  in  the  room  of  his 
principal.  .  .  .  That  a  debt  may  be 
paid  by  the  execution  of  the  negotiable 
promissory  note  of  the  debtor  may  be 
conceded,  but  the  execution  of  such 
note  to  a  third  person,  without  the 
consent  of  the  creditor,  has  no  resem- 
blance of  payment.  As  the  exchange 
of  securities,  and  taking,  in  the  stead 
of  those  payable  to  his  principal,  oth- 
ers payable  to  himself,  was  not  within 
the  scope  of  the  agent's  authority  to 
sell  and  collect,  if  he  had  authority 
to  collect,  any  exchange,  if  authorized 
at  all,  must  have  been  a  special  agency, 
and  in  that  event  the  appellees  were 
bound  to  ascertain  the  extent  of  his 
authority  in  that  regard.  Failing  to 
do  so,  they  made  the  exchange  at  their 
peril,  subject  to  the  ratification  of  the 
principal,  or  of  their  ability  to  prove 
affirmative  authority  in  that  respect. 
Since  the  act  was  repudiated  by  the 
principals,  and  no  proof  was  offered 
tending  to  show  authority,  the  right  of 
the  plaintiffs  to  collect  the  note  sued 
on  was  unaffected  by  the  unauthorized 
transaction  which  is  put  forward  in 
support  of  the  plea  of  payment." 

Again,  in  Davis  v.  Severance  (1892) 
49  Minn.  528,  52  N.  W.  140,  where 
a  note  was  intrusted  to  an  attorney  for 
collection,  and  he  settled  with  the  debt- 
ors by  taking  part  payment  in  cash  and 
unauthorizedly  taking  a  new  note  run- 
ning to  himself  for  the  balance,  which 
renewal  note  he  wrongfully  assigned 
to  a  third  person,  it  was  held  that  the 
client  could  establish  the  original  note 
as  against  the  maker.  And  Willis  v. 
Gorrell  (1904)  102  Va.  746,  47  S.  E. 
826,  is  to  the  same  effect.  And  in 
connection  with  the  latter  case,  see 
Smith  V.  Powell  (1900)  98  Va.  431,  36 
S.  E.  522. 

And  in  Holt  v.  Schneider  (1899)  57 
Neb.  523,  77  N.  W.  1086,  applying  the 
rule  that  generally  an  agent  to  collect 
can  take  nothing  but  money,  and  that 
where  the  agent  exceeds  his  authority, 
the  principal  is  not  bound  thereby,  it 
was  held  that  where  a  debtor  gave  his 


note  to  the  agent,  who  applied  the  pro- 
ceeds to  his  personal  claim,  he  was  not 
relieved  of  liability  to  the  creditor 
since  he  was  not  justified  in  believing 
that  the  agent  had  authority  to  accept 
the  paper  for  the  principal. 

And  in  Everts  v.  Lawther  (1897) 
165  111.  487,  46  N.  E.  233,  it  was  held 
that  the  unauthorized  acceptance  by 
an  agent  of  a  note  payable  to  himself 
in  satisfaction  of  a  debt  due  his  prin- 
cipal did  not  constitute  a  payment  of 
the  original  debt,  the  proceeds  of  the 
note  never  having  been  paid  over  to 
the  principal.  It  was  said  that  the 
debtor  must  be  considered  as  having 
trusted  to  the  good  faith  of  the  agent 
that  he  would  pay  the  money  to  his 
principal  rather  than  to  have  supposed 
that  his  note  was  an  actual  payment  to 
the  creditor. 

In  Lochenmeyer  v.  Fogarty  (1884) 
112  111.  572,  where  a  note  made  payable 
to  a  guardian  for  the  benefit  of  his  ward 
was  left  with  the  guardian's  attorney 
and  was  paid  after  the  guardian's 
death  had  revoked  the  attorney's  au- 
thority, by  drawing  other  notes  which 
were  made  payable  to  the  attorney,  who 
discounted  the  same  and  retained  the 
proceeds,  it  was  held  that  the  taking 
of  the  renewal  notes  did  not  consti.- 
tute  payment  of  the. original  debt  or 
relieve  the  maker  from  further  liabil- 
ity. This  was  upon  the  ground  that 
payment  of  a  note  to  a  person  who  has 
no  authority  to  receive  the  money  does 
not  extinguish  the  debt,  but  the  court 
expressly  recognized  the  rule  that  'if 
the  notes  had  been  paid  to  a  person  au- 
thorized to  receive  payment,  the  indebt- 
edness would  have  been  extinguished." 
In  reaching  the  above  conclusion  the 
court  argued  as  follows:  "Here,  Ham- 
mon,  the  guardian,,  died,  leaving  the 
notes  in  the  possession  of  Lynch  [his 
attorney].  It  nowhere  appears  that 
Hammon,  while  living,  had  authorized 
Lynch  to  collect;  but  if  he  had,  that 
authority  was  revoked  by  his  death, 
and  Lynch  could  not  then  collect  or 
convert  the  notes  to  his  own  private 
use.  He  had  authority  merely,  after 
Hammon's  death,  to  hold  the  notes  in 
his  possession  until  some  person  au- 
thorized should  call  upon  him  for 
them.    Appellants  are  in  no  position  to 


ANNO.— MAKING  PAPER  PAYABLE  TO  AGENT. 


809 


claim  that  they  paid  the  notes  inno- 
cently or  in  good  faith.  They  knew 
that  the  notes  were  given  for  land  that 
belonged  to  the  minor.  They  also 
knew  that  the  notes  were  payable  to 
the  guardian,  that  he  was  dead,  and 
that  the  money  which  the  notes  rep- 
resented was  trust  funds,  and  knowing 
these  facts,  they  had  no  right  to  take 
up  the  notes  from  Lynch  by  giving 
others  payable  to  his  order,  nor  can 
they  claim  any  rights  by  virtue  of  such 
a  transaction.  It  may  be  a  hardship 
that  these  parties  are  required  to  pay 
their  notes  a  second  time;  but  who 
is  to  blame?  They  knew,  or  by  the 
exercise  of  the  least  precaution  might 
have  known,  when  they  obtained  the 
notes  of  Lynch,  that  he  had  no  author- 
ity to  surrender  them;  and  if  they 
saw  proper  to  deal  with  him,  they  act- 
ed at  their  own  peril." 

Conversely,  the  debtor  can  make  a 
note  payable  to  the  agent  where  such 
agent  has  authority,  either  express  or 
implied,  to  receive  payment  in  that 
manner.  For  instance,  in  Galbraith  v. 
Weber  (1910)  58  Wash.  132,  28  L.R.A. 
(N.S.)  341,  107  Pac.  1050,  the  court 
recognized  the  general  rule  that  where 
an  agent  has  authority  to  sell  for  cash 
only,  he  cannot  take  notes  payable  to 
himself,  and  that  where  he  has  author- 
ity to  sell  on  credit,  he  must  take  the 


credit-  in  the  name  of  the  principal, 
but  held  that,  in  the  case  under  con- 
sideration, the  facts  were  such  as  to 
warrant  a  finding  that  the  agent  had 
implied  authority  to  take  a  purchase 
money  note  payable  to  himself  so  that 
there  was  no  independent  liability  of 
the  maker  over  to  the  principal.  And 
see  Schleicher  v.  Armstrong  (1895)  — 
Tex.  Civ.  App.  — ,  32  S.  W.  327. 

And,  of  course,  an  undisclosed  prin- 
cipal cannot  complain  of  the  fact  that 
the  agent  took  promissory  notes  made 
to  the  agent  as  an  individual.  A  case 
illustrative  of  this  situation  is  Gard- 
ner V.  Wiley  (1905)  46  Or.  96,  79  Pac. 
341. 

In  connection  with  the  foregoing 
cases  which  involved  the  giving  of 
notes  to  the  collecting  agents,  it 
should  be  noted  that  no  case  in  addi- 
tion to  Potter  V.  Sager  (1918)  184 
App.  Div.  327,  171  N.  Y.  Supp.  438, 
which  is  set  out  and  quoted  supra,  has 
been  discovered  wherein  a  distinction 
between  notes  and  checks  has  been 
expressly  made  in  connection  with  the 
specific  subject  under  annotation  here- 
in. However,  the  facts  in  many  of  the 
cases  are  such  that  the  drawing  of  the 
distinction  advanced  in  the  Potter 
Case  would  eliminate  much  of  the  ap- 
parent conflict  among  the  authorities. 

G.  J.  C. 


CLARENCE  A.  PLANK,  Appt, 

V. 

DICK  SWIFT. 

lotea  Supreme  Court -^  October  14,  1919. 

(_  Iowa,  — ,  174  N.  W.  236.) 

Checks  —  for  gambling  debt  —  effect  of  Negotiable  Instruments  Act. 

1.  The  Negotiable  Instruments  Law  did  not  repeal  an  existing  statu- 
tory provision  making  void  checks  given  for  a  gambling  debt. 

[See  note  on  this  question  beginning  on  page  314.] 

• 

Evidence  —  burden  of  proof  —  good- 
faith    holder   of   paper    given    for  burden  of  showing  that  he  is  a  good- 
gambling  debt,  faith  holder  by  a  preponderance  of 

2.  One  seeking  to  recover  on  checks  credible  evidence, 
given  for   a   gambling  debt  has   the  [See  12  R.  C.  L.  758.] 
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Checks  —  for  gambling  debt  —  bona 
fide  holder  —  establishment  of 
rights. 

3.  An  attorney  attempting  to  recov- 
er on  checks  given  for  a  gambling 
debt  does  not  establish  his  bona  fides 
as   matter   of   law   by   evidence   that 


he  received  them  for  services  ren- 
dered the  payee  in  avoiding  extra- 
dition on  a  'charge  of  murder  at  a 
time  when  he  was  under  arrest  for 
violation  of  a  local  ordinance  against 
vagrancy. 

ISee  3  R.  C.  L.  1041.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Sioux 
County  (Bradley,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  of  certain  bank  checks  drawn  by  defendant  on  a  bank,  and 
made  payable  to  a  certain  person  whose  name  appears  to  be  indorsed 
thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Van  Oosterhout  &  Kolyn,      daring  instruments  given  in  payment 


for  appellant : 

Statutes  invalidating  contracts  con- 
nected with  gambling  transactions, 
and  extending  such  invalidity  to  the 
contract  in  hands  of  bona  fide  holders 
for  value,  are  inconsistent  with  the 
provisions  of  the  Negotiable  In- 
struments Law,  and  in  so  far  are  by 
implication  repealed  by  the  enactment 
of  the  same. 

Wirt  V.  Stubblefield,  17  App.  D.  C. 
283. 

Defendant,  having  himself  issued 
and  put  the  checks  in  circulation,  is 
estopped  to  assert  their  invalidity  as 
having  arisen  in  connection  with 
gambling  transactions. 

Henderson  v.  Anderson,  3  How.  73, 
11  L.  ed.  499;  Chemical  Nat.  Bank  v. 
Kellogg,  183  N.  Y.  92,  2  L.R.A.(N.S.) 
299,  111  Am.  St.  Rep.  717,  75  N.  E. 
1103,  5  Ann.  Cas.  158;  Manning  v.  Man* 
ning,  8  Ala.  138;  Fosdick  v.  Myers,  81 
111.  App.  544;  Bodkins  v.  Tavlor,  14 
Ohio,  489;  Treon  v.  Brown,  14  Ohio, 
482;  Gowen  v.  Shute,  4  Baxt.  57;  Hig- 
ginbotham  v.  McGready,  183  Mo.  96, 
105  Am.  St.  Rep.  461,  81  S.  W.  883; 
Sabine  v.  Paine,  166  App.  Div.  9,  151 
N.  Y.  Supp.  735. 

The  party  to  a  negotiable  paper  can- 
not be  a  witness  to  invalidate  it  by 
showing  that  it  was  founded  upon  an 
illegal  consideration. 

Treon  v.  Brown,  14  Ohio,  482. 

Mr.  C.  E.  Gantt,  for  appellee: 

The  checks  are  void  in  the  hands  of 
an  innocent  purchaser  before  matur- 
ity. 

Traders  Bank  v.  Alsop,  64  Iowa,  97, 
19  N.  W.  863;  Alexander  v.  Hazelrigg, 
123  Ky.  677,  97  S.  W.  353 ;  Perry  Sav. 
Bank  v.  Fitzgerald,  167  Iowa,  446,  149 
N.  W.  497. 

Section  4965  of  the  Iowa  Code,  de- 


of  gambling  losses  void,  is  not  repealed 
by  implication  by  the  enactment  of  the 
Negotiable  Instruments  Law. 

Alexander  v.  Hazelrigg,  123  Ky.  677, 
97  N.  W.  353 ;  Perry  Sav.  Bank  v.  Fitz- 
gerald, 167  Iowa,  446,  149  N.  W.  497; 
Twentieth  Street  Bank  v.  Jacobs,  74 
W.  Va.  526,  82  S.  E.  320,  Ann.  Cas. 
1917D,  695;  8  C.  J.  768,  §  1033;  Sabine 
V.  Paine.  223  N.  Y.  401,  5  A.L.R.  1444, 
119  N.  E.  849;  Henry  v.  State  Bank, 
131  Iowa,  97. 107  N.  W.  1034 ;  Eskridge 
V.  Thomas,  79  W.  Va.  322,  L.R.A.1918C, 
769,  91  S.  E.  7. 

Unless  the  defendant,  by  other  acts 
than  merely  issuing  the  checks,  as- 
sured plaintiff  of  their  validity,  he 
would  not  be  estopped  from  setting  up 
the  defense  that  the  checks  were  void. 

First  State  Bank  v.  Williams,  143 
Iowa,  177,  23  L.R.A.(N.S.)  1234,  136 
Am.  St.  Rep.  759,  121  N.  W.  702 ;  Wing- 
ert  V.  Snouffer,  134  Iowa,  97,  108  N. 
W.  1035;  16  Cyc.  752. 

Defendant  is  a  competent  witness  to 
testify  as  to  the  consideration  given 
for  the  checks  in  suit. 

Dysart  v.  Furrow,  90  Iowa,  59,  57 
N.  W.  644;  Slattery  v.  Slattery,  120 
Iowa,  717,  95  N.  W.  201 ;  Davis  v.  Hall, 
128  Iowa,  647,  105  N.  W.  122;  Chew  v. 
Holt.  Ill  Iowa,  362,  82  N.  W.  901. 

Plaintiff  could  not  be  considered  a 
bona  fide  purchaser  unless  the  consid- 
eration for  the  transfer  of  said  checks 
was  paid  before  notice  of  such  invalid- 
ity. 

Walters  v.  Rock,  18  N.  D.  45,  115 
N. W.  51 L 

The  evidence  fails  to  show  good 
faith  on  the  part  of  the  plaintiff  in  the 
acquirement  of  the  checks  in  suit. 

Lundean  v.  Hamilton.  —  Iowa,  — ^ 
169  N.  W.  208 ;  Iowa  Nat.  Bank  v.  Cai^ 
ter.  144  Iowa,  715,  123  N.  W.  237. 


PLANK 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

The  checks  sued  upon  are  two  in 
number,  one  for  $150,  and  another 
for  $250,  both  drawn  by  the  defend- 
ant, Dick  Swift,  upon  the  First 
National  Bank  of  Hawarden,  and 
made  payable  to  the  order  of  John 
Wilson, — ^a  name  which  appears  to 
be  indorsed  thereon.  Plaintiff, 
claiming  to  be  a  good-faith  holder 
for  value,  alleges  that  the  checks 
have  been  dishonored  and  asks  judg- 
ment against  the  maker. 

The  defendant  admits  making  the 
checks  and  delivering  them  to  one 
Edwards,  who  negotiated  them  to 
plaintiff,  and  pleads  in  defense  that 
they  were  made  and  delivered  in 
payment  of  a  gambling  debt  con- 
tracted in  a  game  of  craps  with  said 
Edwards.  The  issues  were  tried  to 
the  court,  a  jury  being  waived. 
Judgment  for  defendant. 

The  plaintiff  is  ^  practising  law- 
yer of  experience,  residing  at 
Hawarden.  Living  in  the  same 
town  is  the  defendant.  Swift,  a  re- 
tired farmer  of  convivial  habits, 
socially  inclined,  and  < until  his  ex- 
perience hereinafter  referred  to) 
profoundly  confident  of  his  ability 
to  beat  a  professional  gambler  at  his 
own  game.  Edwards  is  a  traveling 
fakir  who  follows  up  county  fairs 
and  other  public  assemblies  where 
gather  the  sheep  for  his  shearing; 
while  "Wilson,**  if  there  be  any 
such  individual  anywhere,  is  not 
shown  to  have  any  definite  location 
except  in  jail  in  Minnesota  on  a 
charge  of  murder. 

Shortly  before  the  date  of  these 
checks,  Edwards  drifted  into  Ha- 
warden and,  as  was  quite  natural, 
soon  came  into  contact  with  Swift. 
The  powerful  attraction  of  similar 
tastes  led  them  to  seek  a  convenient 
room  where  they  spent  most  of  Sun- 
day night  together.  Swift  is  candid 
enough  to  say :  "I  can't  say  we  were 
both  perfectly  sober.  I  don't  think 
we  was  too  sober,  or  that  we  was 
very  drunk." 

Edwards  furnished  the  dice  which 
defendant  swears  he  himself  carried 
away  at  the  close  of  the  game  (and, 
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indeed,  it  seems  that  the  dice  were 
all  that  was  left  to  him  when  the 
game  was  over),  when  examination 
revealed  that  they  were  ''dirty," 
"loaded,"  or  "marked"  to  make  the 
game  a  sure  thing  for  their  owner. 
Being  asked  by  his  counsel  to  ex- 
plain or  describe  the  g^^me,  he  pro- 
ceeded, with  apparent  surprise  at 
the  professed  ignorance  of  his  coun- 
sel, to  elucidate  the  mystery  and 
science  of  it,  in  the  following  lumi- 
nous manner: 


99 


It  is  what  is  called  a  "crap  game. 
You  play  this  game  with  dice. 

Q.  How  many? 

A.  Two. 

Q.  You  shake  these  dice  from  a 
box? 

A.  No,  you  have  them  in  your 
hand  and  throw  them  that  way  (in- 
dicating). There  is  no  limit  to  the 
number  that  can  play  the  game. 

Q«  How  does  the  game  go  ?  How 
is  the  winner  and  loser  determined  ? 

A.  You  don't  understand  the 
game? 

Q.  I  don't  understand  the  game 
at  all.  That  is  why  I  am  asking  you 
so  particularly. 

A.  Well,  it  is  seven  come  eleven 
when  they  first  come  out,  see,  and  if 
you  don't  make  it,  see,  if  you  make 
a  six  you  lose,  see. 

Q.  Well,  you  take  turns  about 
throwing  the  dice  ? 

A.  Yes,  there  is  the  dice,  see,  and 
I  lose  if  I  don't  get  my  seven.  You 
have  as  many  throws  as  you  want 
until  you  make  that  seven,  if  they 
first  come  that  way.  You  can  bet 
all  the  way  from  2  cents  to  $1,000  if 
you  want  to.  No,  we  didn't  have 
the  money  on  the  table.  We  just 
started  a  game — I  had  a  little  silver 
at  first,  but  not  much,  but  I  lost 
that,  and  we  kept  on  playing,  see, 
and  when  we  got  through  I  gave  him 
the  checks,  see.  We  were  playing 
for  ten  and  twenty,  there  wasn't  any 
limit  any  more.  Ten  and  twenty 
dollars  a  throw. 

During  the  night's  session,  the 
participants  had  two  reckonings,  at 
the  first  of  which  the  account  was 
settled  by  the  defendant's  check  of 
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$150,  and  at  the  second  the  other 
check  was  made  and  delivered.  For 
reasons  perhaps  not  hard  to  divine, 
Edwards  took  the  precaution  to  have 
both  checks  made  payable  to 
"Wilson."  Swift  made  his  way 
home  on  Monday  morning  and  took 
early  opportunity  to  go  to  the  bank 
and  stop  p&yment  of  the  paper,  be- 
ing led  thereto  apparently  not  so 
much  because  of  his  losses  as  by  in- 
dignation at  the  discovery  that  Ed- 
wards had  abused  his  confidence  by 
cheating  him  with  "dirty"  dice. 

The  truth  of  defendant's  story  as 
to  the  origin  and  consideration  of 
the  checks  is  apparently  conceded 
by  the  plaintiff ;  or,  to  say  the  least, 
there  is  no  attempt  made  to  deny  or 
discredit  defendant's  testimony  in 
this  respect. 

Edwards,  apparently  finding 
Hawarden  a  fertile  field  for  the 
exercise  of  his  special  talent,  re- 
mained there  through  the  week 
without  presenting  the  checks  for 
payment.  On  September  26th  he 
was  arrested  as  a  vagrant  in- 
dulging in  games  of  chance  and 
brought  before  the  mayor  for  hear- 
ing. Among  the  entries  in  the 
mayor's  docket  in  that  proceeding 
are  the  following : 

"And  now,  on  this  26th  day  of 
September,  1916,  the  defendant  be- 
ing brought  into  court,  he  was  ar- 
raigned, says  his  right  name  is  C. 
E.  Edwards.  Defendant  was  ad- 
vised of  right  to  counsel  and  time 
to  prepare  for  trial.  Defendant  asks 
that  the  trial  be  set  for  the  follow- 
ing day  and  refuses  bonds. 

"And  now,  on  the  27th  day  of 
September,  1915,  at  3  o'clock,  P.  M., 
the  case  came  on  for  hearing. 
Plaintiff  appears  by  himself  and  his 
attorney,  C.  A.  Plank,  and  pleads 
guilty  to  the  charge  as  set  forth  in 
the  information.  Defendant  by 
himself  and  his  attorney  pleads 
bankruptcy  and  agrees  that  the  fine 
and  penalty  to  be  assessed  shall 
stand  in  full  force  against  the  de- 
fendant should  he  return  to  Ha- 
warden. It  is  therefore  ordered  that 
the  defendant  be  released  and  that 
he  according   to   agreement   leave 


Hawarden  at  once  and  the  fine  and 
penalty  assessed  shall  stand  remit- 
ted so  long  as  he  returns  not  to  the 
city,  but  in  full  force  and  effect 
should  he  return, 

"After  hearing  the  plea  of  the  de- 
fendant, the  evidence  offered,  and 
the  arguments  in  the  case,  the  court 
finds  the  defendant  guilty  upon  his 
own  plea  entered  by  his  attorney  C. 
A.  Plank,  and  no  sufficient  cause  to 
the  contraiy  being  shown,  it  is 
ordered,  adjudged,  and  determined 
that  defendant  pay  a  fine  of  $25, 
and  the  costs  of  this  action,  taxed  at 
$6.35,  or  in  lieii  of  the  above  fine, 
that  he  be  imprisoned  in  the  county 
jail  for  a  period  of  thirty  days." 

Observing  the  dates  disclosed  by 
the  mayor's  record,  it  is  interesting 
to  find  that  plaintiff  does  not  claim 
to  have  obtained  the  checks  until 
September  28th, — the  morning  aft- 
er the  sentence  of  banishment  "was 
imposed  upon  his  client  by  the 
mayor. 

It  is  but  fair  to  plaintiff  to  say 
that  he  denies  having  appeared  for 
Edwards  in  the  mayor's  court  on 
that  day;  but^  on  cross-examination, 
his  denial  seems  to  be  as  to  the  cor- 
rectness of  the  date  rather  than  of 
the  fact  of  his  appearance. 

The  story  of  plaintifTs  receipt  of 
the  checks  is  too  long  and  too  intri- 
cate to  permit  its  entire  inclusion 
here,  but  it  is,  in  effect,  that  on  the 
very  afternoon  of  September  27th, 
when  the  mayor's  record  shows  the 
trial  of  Edwards  to  have  taken 
place,  a  pretended  detective  from 
Minnesota  appeared  in  Hawarden 
and  arrested  Edwards  on  a  murder 
charge  and  proposed  to  hale  him 
across  the  state  line.  According  to 
plaintiff,  Edwards  then  appealed 
for  legal  aid  and  advice  to  plaintiff, 
who  immediately  took  up  the  matter, 
and  for  the  rest  of  that  day  and  the 
following  day  he  wrestled  with  the 
case  very  diligently  and  succeeded 
in  so  demonstrating  the  innocence 
of  his  client  that  the  invading  hosts 
from  Minnesota  abandoned  the  pur- 
suit, and,  folding  their  tents  like 
Arabs,  stole  away  to  their  native 
wilds;  while  Edwards  disappeared 
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in  the  setting  sun,  or  elsewhere, 
having  transferred  the  two  checks 
to  plaintiff  as  his  well-earned  fee 
for  professional  services. 

I.  If  it  were  a  vital  question  in 
the  case  whether  plaintiff  can  claim 
any  standing  as  an  innocent  holder 
of  the  paper  without  notice  of  any 
defense  thereto,  it.  would  be  a  suf- 
ficient answer  upon  this  appeal  to 
say  that,  accepting  his  own  story  as 
literally  true,  our  respect  for  his 
intelligence  would  compel  a  negative 
answer  to  this  inquiry.  It  appears 
beyond  reasonable  doubt  that  Ed- 
wards's title  to  the  checks  was  de- 
feetive  in  the  sense  of  that  term  as 
used  in  our  statute  (Code*Supp. 
1913,  §  3060a55),  and  the  burden  is 
thus  cast  upon  plaintiff  in  any  event 

to  establish  his 
claim  to  be  a  good- 
faith  holder  by  a 
preponderance  of 
credible  evidence. 
We  have  too  often  said  that  in  such 
cases,  if  the  fair  tendency  of  the 
facts  indicates  bad  faith  of  the  hold- 
er, the  question  is  one  of  fact  for 
the  jury,  and  not  one  of  law  for  the 
court.  It  would  be  littJe  less  than 
ridiculous  to  hold,  under  the  admit- 
ted and    well-proved  facts    in  this 

case,  that  plaintiff's 
^mw^i^^i^t^  claim  to  be  a  good- 
^tuhumJ^^i^'  faith  holder  has 
oTrt^iitri  "****     been  established  as 

a  matter  of  law* 
McNight  v.  Parsons,  136  Iowa,  390, 
22  L.ILA..(N.S.)  718,  125  Am.  St. 
Rep.  265,  113  N.  W.  858,  15  Ann. 
Cas.655;  Keegan  v.  Rock,  128  Iowa, 
39, 102  N.  W.  805;  City  Nat.  Bank 
V.  Jordan,  139  Iowa,  499, 117  N.  W. 
758;  O'Conner  v.  Kleiman,  143 
Iowa,  436,  121  N.  W.  1088 ;  Amd  v. 
Aylesworth,  145  Iowa,  185,  29 
L.R.A.(N.S.)  638,  123  N.  W.  1000, 

II.  But  an  insuperable  objection 
to  plaintifTs  right  of  recovery  is 
found  in  the  established  fact  that  the 
checks  were  given  for  a  gambling 
debt,  and  under  our  statute  they  are 
absolutely  void  even  in  the  hands  of 
a  professed  innocent  holder.    Code, 


4965;  Traders  Bank  v.  Alsop,  64 
[owa,  97,  19  N.  W.  863 ;  First  Nat. 
Bank  v.  Carroll,  80  Iowa,  11,  8 
L.R.A.  275,  45  N.  W.  804 ;  First  Nat. 
Bank  v.  Oskaloosa  Packing  Co.  66 
Iowa,  41,  23  N.  W.  255;  People's 
Sav.  Bank  v.  Gifford,  108  Iowa,  277, 
79  N.  W.  63. 

The  case  of  Kushner  v.  Abbott, 
156  Iowa,  598,  187  N.  W.  913,  has 
sometimes  been  cited  as  holding  that 
the  Negotiable  Instruments  Law 
has  had  the  effect  to  repeal  or 
modify  Code,  §  4965,  and  the  sylla- 
bus or  headnote  to  that  case  does 
not  reflect  the  real  point  decided  in 
the  opinion.  Though  the  question 
as  to  the  tf  ect  of  the  later  statute  is 
there  mentioned,  the  court  expressly 
says  it  is  not  presented  by  the  rec- 
ord, nor  is  its  decision  attempted. 

Our  attention  is  called  to  a  case 
cited  from  the  court  of  District  of 
Columbia,  and  possibly  others, 
which  tend  in  some  respects  to  up- 
hold the  plaintiff's  contention;  but 
we  are  thoroughly 
persuaded    that    in  uebJ-^ffroV*"? 

enacting  our  Ne-  ^rrr-iVlTtlf  A^eV. 
gotiable  Instru- 
ments Law  the  legislature  did  not 
intend  thereby  to  repeal  or  modify 
the  statute  which  places  a  ban  on  all 
gambling  contracts,  and  we  are  not 
willing  to  hold  that  it  has  any  such 
destructive  effect  by  implication. 

The  law  which  throws  its  shield 
around  commercial  paper  is  too 
often  made  to  do  duty  as  a  city  of 
refuge  for  unscrupulous  persons  in 
the  perpetration  of  frauds  and  un- 
lawful purposes  generally,  and 
courts  will  hesitate  about  swinging 
the  door  any  wider  for  their  shelter 
until  compelled  so  to  do  by  explicit 
legislative  command. 

III.  Plaintiff  claims  that  defend- 
ant had  estopped  himself  to  rely  on 
his  defense  because  of  his  negli- 
gence. 

The  objection  so  raised  is  not 
well  taken.  Defendant  did  stop 
payment  with  reasonable  prompts 
ness,  and  plaintiff's  evidence  is  in- 
sufficient to  sustain  a  finding  that 
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he  was  in  any  manner  deceived  or 
misled  to  his  injury  by  any  act  of 
the  defendant.  The  judgment  be* 
low  is  too  clearly  right  to  call  for 


further  discussion,  and  it  is  there- 
fore affirmed. 

Ladd,  Ch.  J.,  and  Steyens  and  Gay- 
nor,  JJ.,  concur. 


EflFect  of 


ANNOTATION. 

e  InstmmenU  Act  on  statute 

for  gambling  consideration. 


insbnunent  given 


Generally. 

The  majority  of  the  cases  which 
have  passed  directly  on  the  question 
hold  that  a  statute  invalidating  nego- 
tiable instruments  given  for  a  gam- 
bling consideration  is  not  repealed  by 
the  adoption  of  the  Uniform  Negotia- 
ble Instruments  Act,  whi«h  contains 
a  provision  to  the  effect  that  a  holder 
in  due  course  holds  the  instrument 
free  from  any  defect  of  title  of  prior 
parties  and  free  from  defenses  avail- 
able to  prior  parties  among  them- 
selves. Alexander  v.  Hazelrigg  (1906) 
123  Ky.  677,  97  S.  W.  353;  Martin  v. 
Hess  (1914)  23  Pa.  Dist.  R.  195;  Twen- 
tieth Street  Bank  v  Jacobs  (1914)  74 
W.  Va.  525,  82  S.  E.  320,  Ann.  Cas. 
1917D,  695.  And  see  the  reported  case 
(Plank  v.  Swift,  ante,  309).  Com- 
pare Wirt  V.  Stubblefield  (1900)  17 
App.  D;  C.  283. 

The  Negotiable  Instruments  Act 
was  adopted  in  Kentucky  in  1904.  At 
the  time  of  its  enactment  there  was  in 
force  a  statute  which  declared  all  gam- 
ing contracts  to  be  void.  The  case  of 
Alexander  v.  Hazelrigg  (Ky.)  supra, 
was  the  first  to  pass  on  the  effect  of 
the  Negotiable  Instruments  Act  on  the 
earlier  statute.  In  that  case  it  ap- 
peared that  the  plaintiff  was  a  bona 
fide  holder  of  a  negotiable  instrument 
which  had  been  executed  for  a  gam- 
bling consideration.  It  was  held  that 
the  Negotiable  Instruments  Law  in  no 
way  modified  or  repealed  the  statute 
invalidating  such  instruments.  The 
court  said:  "It  has  been  the  policy 
of  this  state  to  suppress  gaming,  and 
the  statutes  making  gaming  contracts 
void  are  founded  upon  what  the  legis- 
lature has  for  many  years  deemed  to 
be  sound  public  policy.  It  is  incon- 
ceivable that  the  general  assembly  in 
the  passage  of  the  Act  of  1904,  for  the 


protection  of  innocent  holders  of  ne- 
gotiable instruments,  intended  to,  or 
did,  repeal  §  1955  of  Kentucky  Stat- 
utes, which  declares  all  gaming 
contracts  void.  In  our  opinion  the  dis- 
appointment now  and  then  of  an  inno- 
cent holder  of  a  negotiable  instrument 
would  mot  be  as  hurtful  and  injurious 
to  the  best  interests  of  the  state  as 
the  removal  of  the  ban  from  gaming 
contracts.''  In  the  subsequent  case  of 
Holzbog  V.  Bakrow  (1913)  156  Ky. 
161,  50  L.R.A.(N.S.)  1023,  160  S.  W. 
792,  it  was  held  that  a  note  given  for 
a  gambling  consideration*  yras  not  en- 
forceable by  a  bona  fide  purchaser  un- 
less the  maker  was  estopped  to  assert 
the  defense,  but  the  Negotiable  Instru- 
ments Act  was  not  referred  to. 

In  Pennsylvania,  in  Martin  v.  Hess 
(1914)  23  Pa.  Dist.  R.  195,  the  ques- 
tion was  raised  as  to  the  effect  of  the 
Negoliable  Instruments  Act  (Act  of 
May  16,  1901,  P.  L.  194),  on  the  Act 
of  April  22,  1794,  providing  that 
"ever>'  contract,  note,  bill,  bond,  judg- 
ment, mortgage  or  other  security  or 
conveyance  whatsoever,  given,  grant- 
ed, drawn  or  entered  into  for  security 
or  satisfaction  of  the  same,  or  any 
part  thereof,  shall  be  utterly  void  and 
of  none  effect/'  In  that  case  it  ap- 
peared that  the  plaintiff  was  a  bona 
fide  purchaser  of  a  promissory  note 
given  for  a  gambling  consideration. 
The  sections  of  the  Negotiable  Instru- 
ments Act  relied  on  by  the  plaintiff 
were  as  follows:  "The  title  of  a  per- 
son who  negotiates  an  instrument  is 
defective,  within  the  meaning  of  this 
act,  when  he  obtained  the  instrument 
or  any  signature  thereto  by  fraud,  du- 
ress or  force,  and  fear  or  other  un- 
lawful means,  or  for  an  illegal  consid- 
eration, or  when  he  negotiates  it  in 
breach  of  faith  or  under  such  circum- 
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stances  a&  amount  to  a  fraud."  §  55. 
"A  holder  in  due  course  holds  thQ  in- 
strument free  from  any  defect  of  title 
of  prior  parties,  and  fr^e  from  de- 
fenses available  to  prior  .  parties 
among  themselves,  and  may.  enforce 
payment  of  the  instrument  for 
the  full  aijaount  thereof  ageiinst  all 
parties  liable  thereon."  §  57.  The 
court  said:  "The  latter  act  does  not 
expressly  repeal  or  refer  to  the  Act  of 
April  22,  1794,  3  Smith's  Laws,  177, 
but  §  197  thereof  reads:  'AH  ftcts  or 
parts  of  acts  inconsistent  herewith 
be  and  the  same  are  hereby  repealed.' 
The  public  policy  of  this  state  is  ex- 
pressed in  the  Act  of  April  22»  1794, 
3  Smith's  Laws,  177,  and  the  decisions 
of  the  courts  thereunder  have  been 
that  contracts  and  their  obligations 
based  upon  gaming  transactions  are 
null  and  void  ab  initio.  .  .  .  Did  the 
legislature,  in  adopting  the  Negotiable 
Instruments  Act  of  1901,  intend  by 
implication  to  sweep  away  all  existing 
legislation  in  Pennsylvania  on  the  sub- 
ject of  making  void  gaming  contracts 
and  the  notes  or  securities  given  in 
payment  thereof?  'Repeals  by  impli- 
cation are  not  favored,  and  will  not  be 
indulged  unless  it  is  manifest  that  the 
legislature  so  intended.  .  .  .'  It  is 
manifest  that  the  object  and  purpose 
of  the  Act  of  1794  is  to  place  the  ban 
of  the  law  on  gaming  and  to  make 
void  gaming  contracts,  notes,  checks, 
and  securities  given  in  satisfaction  of 
payment  thereof;  and  it  is  equally 
clear  that  the  object  and  purpose  of 
the  Act  of  May  16,  1901,  P.  L.  J94,  is 
to  regulate  the  issuance  of,  and  the 
rights  of  parties  to,  and  the  holders 
of,  negotiable  instruments,  or  what  is 
more  generally  known  as  commercial 
paper.  The  whole  scope  of  the  latter 
act  refers  to  dealings  with  commercial 
paper,  so  as  to  protect  innocent  pur- 
chasers of  such  against  mere  defenses 
available  as  between  the  original  par- 
ties. However,  this  act  applies  only  to 
paper  that  might  have  been  obligatory 
between  the  parties, — ^that  which  it 
was  legally  possible  for  the  parties  to 
make.  Where  the  parties  were  never 
bound  because  the  law  made  the  note 
void,  as  being  contrary  to  public  policy 
as  expressed  in  the  statutes,  the  Nego- 


tiable Instruments  Act  does  not  have 
any  application.  That  this  act  was  not 
intended  to  inject  life  into  a  written 
instrument  that  by  law  was  null  and 
void  ab  initio  is  apparent  from  the 
use  of  the  word  'liable'  in  §  57  of  this 
act,  viz.:  'A  holder  in  due  course 
holds  the  instrument  free  from  any  de- 
fect of  title  of  prior  parties,  and  free 
from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  en- 
force payment  of  the  instrument  for 
the  full  amount  thereof  against  all 
parties  liable  thereon.'  The  liability 
is  defined  to  be  the  state  of  one  who 
is  bound  in  law  and  justice  to  do  some- 
thing which  may  be  enforced  by  ac- 
tion: Bouvier,  p.  206.  The  maker  of 
a  note  given  in  payment  of  a  gambling 
transaction  is  not  liable  on  such  in- 
strument, as  by  law  such  instrument  is 
null  and  void  and  of  no  effect.  It  is 
questionable  whether  such  a  note  ever 
becomes  a  negotiable  instrument.  The 
construction  of  the  Act  of  May  16, 
1901,  P.  L.  194,  sought  for  by  the  plain- 
tiff, would  likewise  repeal  existing 
laws  for  the  protection  of  infants,  mar- 
ried women,  and  insane  or  feeble- 
minded persons ;  and  it  is  evident  that 
such  was  not  the  intention  of  the  leg- 
islature. Our  conclusion  is  that  the 
two  acts  of  the  legislature  here  con- 
sidered are  not  inconsistent  and  ir- 
reconcilable, as  the  Act  of  May  16, 
1901,  P.  L.  194,  has  application  only  to 
such  instruments  that  were  obliga- 
tory upon  the  original  party  or  parties 
thereto." 

The  supreme  court  of  West  Virginia, 
in  the  case  of  Twentieth  Street  Bank 
V.  Jacobs  (1914)  74  W.  Va.  525,  82  S. 
E.  320,  Ann.  Cas.  1917D,  695,  express- 
ly ruled  on  the  effect  of  the  Negotiable 
Instruments  Act  on  an  earlier  act  de- 
claring all  gambling  contracts  to  be 
void.  In  that  case  it  was  held  that  the 
Negotiable  Instruments  Law  did  not 
modify  or  repeal  the  statute.  The 
court  said:  "The  legislature  was 
dealing,  at  the  time  of  the  passage  of 
the  act  and  in  the  passage  thereof, 
with  the  matter  of  negotiability  of 
paper  which  the  law  allowed  men  to 
put  on  the  market  and  the  courts  to 
enforce.  It  was  not  then  considering 
the  subject  of  gaming,  to  which  it  had 
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previously  given  its  careful  attention, 
nor  acting  upon  it.  The  act  does  not 
mention  it,  nor  did  any  provision  there- 
of suggest  it  to  the  legislative  mind. 
Any  presumption  that  any  member  of 
the  legislature,  while  considering  or 
acting  upon  the  bill,  had  the  slightest 
suggestion  or  intimation  from  any  of 
its  terms,  that  it  would,  in  any  sense 
or  to  any  degree,  legalize  gambling 
debts,  would  be  a  most  violent  one. 
Nobody  in  reading  the  act,  without  hav- 
ing had  the  subject  of  gaming  debts 
fixed  in  his  mind,  at  the  time,  by  some 
means  other  than  its  terms,  would  like- 
ly discover  the  alleged  opening  for  the 
use  of  paper  expressly  declared  by  law 
to  be  absolutely  void  in  the  hands  of 
any  and  all  persons,  and  appreciate  at 
the  same  time  the  far-reaching  effect 
of  it.  The  partial  legalization  con- 
tended for  would  virtually  destroy  the 
previous  statute,  for  every  paper  ne- 
gotiable in  form,  taken  for  money  lost 
or  bet  in  gambling,  would  be  made 
valid  by  the  mere  indorsement  and 
delivery  thereof  to  some  person  igno- 
rant of  the  character  of  the  consider- 
ation. Of  course,  the  legislature  never 
saw  nor  intended  any  such  result." 
The  court  followed  the  decision  of  the 
Kentucky  court  in  Alexander  v.  Hazel- 
rigg  (1906)  123  Ky.  677,  97  S.  W.  353, 
supra,  and  declined  to  follow  the 
holding  of  the  District  of  Columbia 
court  in  Wirt  v.  Stubblefield  (1900)  17 
App.  D.  C.  283,  infra. 

In  the  reported  case  (Plank  v. 
Swift,  ante,  309)  it  is  held  that  the 
Negotiable  Instruments  Act  of  1902 
neither  modifies  nor  repeals  that  sec- 
tion of  the  Iowa  Code  which  provides 
that  "all  promises,  agreements,  notes, 
bills,  bonds  or  other  contracts,  mort- 
gages or  other  securities,  when  the 
whole  or  any  part  of  the  consideration 
thereof  is  for  money  or  other  valuable 
thing  won  or  lost,  laid,  staked  or  bet, 
at  or  upon  any  game  of  any  kind  or  any 
wager,  are  absolutely  void  and  of  no 
effect."  In  Kushner  v.  Abbott  (1912) 
156  Iowa,  598,  137  N.  W.  913,  referred 
to  in  the  reported  case  (Plank  v. 
Swift)  as  having  sometimes  been  cited 
as  holding  that  the  Negotiable  Instru- 
ments Act  modified  the  statute  declar- 
ing void  obligations  given  for  a  gam- 


bling consideration,  the  court  express- 
ly said  that  it  was  not  "necessary  to 
determine  .  .  .  whether  the  adop- 
tion of  the  Negotiable  Instruments 
Law  has  modified  our  prior  statute  re- 
lating to  gambling  transactions  so  as 
to  render  valid  in  the  hands  of  an  in- 
nocent holder  a  promissory  note  or 
other  negotiable  instruments  executed 
in  connection  with  or  in  pursuance  of 
a  gambling  transaction." 

In  Wirt  v.  Stubblefield  (1900)  17 
App.  D.  C.  283,  it  appeared  that  the 
plaintiff  was  a  bona  fide  purchaser  of 
a  promissory  note  which  had  been  ex- 
ecuted for  a  gambling  consideration. 
It  was  held  that  the  Negotiable  Instru- 
ments Act,  made  applicable  by  Con- 
gress to  the  District  of  Colombia  in 
1899,  repealed  as  to  bona  fide  holders 
the  statute  invalidating  contracts 
based  on  a  gambling  consideration. 
The  court  said:  "It  is  difficult  to  con- 
ceive, if  we  bear  in  mind  the  object 
and  policy  intended  to  be  promoted  by, 
as  well  as  the  entire  scope  and  express 
provisions  of,  the  'Negotiable  Instru- 
ments Law,'  that  the  framers  of  that 
act  ever  intended  to  save  and  preserve 
unrepealed,  as  part  of  the  law  govern- 
ing negotiable  instruments,  the  old 
English  Statutes  of  16  Car.  II.  and  9 
Anne,  against  gaming.  On  the  contrary, 
it  was  most  clearly  among  t]ie  objects 
and  purposes  of  that  act,  to  get  rid  of 
all  such  impediments  and  hindrances 
to  the  circulation  of  negotiable  instm- 
ments  as  had  been  created  by  those  old 
statutes,  and  to  embody  the  entire  law 
upon  the  subject,  aB  far  as  practicable, 
into  one  well  digested  and  consistent 
act.  ...  It  is  quite  clear  that  the 
act  of  Congress  was  intended  to  cover 
the  whole  subject  of  negotiable  instru- 
ments as  far  as  it  could  be  done  by 
statute;  and  therefore  to  exclude  the 
operation  and  effect  of  former  statutes 
like  those  of  Charles  and  Anne.  .  .  . 
We  are  clearly  of  opinion  that  the 
British  Statutes  of  16  Car.  II.  chap.  8, 
and  9  Anne,  chap.  14,  against  gamins; 
so  far  as  they  might  or  would,  if  in 
force,  affect  the  validity  of  the  nego- 
tiable instruments  embraced  by  the 
act  of  Congress,  are  inconsistent  with 
the  provisions  of  the  latter  act,  and 
they  are,  therefore,  to  the  extent  that 
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fli07  are  so  Inconsistent  or  repugnant 
to  the  act  of  Congress,  repealed,  and 
BO  longer*  as  to  negotiable  instru- 
ments, in  force  in  this  District.'' 

Ihidriowi    im    Alabawa,    Colorado,    Ifa- 
Tmda,  amd  Taaaaaooo. 

In  at  least  four  jurisdictions  since 
the  adoption  therein  of  the  Negotiable 
Instruments  Act  decisions  have  been 
rendered  with  reference  to  the  rights 
of  a  bona  fide  holder  of  an  instrument 
given  for  a  gambling  consideration  un- 
der a  statute  invalidating  instruments 
so  given.  In  none  of  these  cases,  how- 
ever, was  the  effect  of  the  Negotiable 
Instruments  Act  discussed  by  the 
court  Thus,  in  the  Alabama  case  of 
Birmingham  Trust  ft  Sav.  Co.  v.  Curry 
(1909)  160  Ala.  370,  13£i  Am.  St.  Rep. 
102, 49  So.  319,  the  court,  reversing  on 
another  ground,  laid  down  the  rule, 
for  the  guidance  of  the  trial  court,  that 
a  negotiable  instrument  given  for  a 
gambling  consideration,  declared  void 
by  §  2163  of  the  Code  of  1896,  was  void 
not  only  as  to  the  parties,  but  also  as 
to  innocent  purchasers  for  value,  the 
Negotiable  Instruments  Act,  adopted 
some  two  years  previously,  not  being 
mentioned. 

The  Colorado  decisions  have  not,  in 
express  language,  dealt  with  the  ef- 
fect of  the  Negotiable  Instruments  Act 
on  §  850  of  the  General  Statutes,  which 
provides  as  follows:  "All  contracts, 
promises,  agreements,  conveyances,  se- 
corities  and  notes  made,  given,  grant- 
ed, executed,  drawn  or  entered  into, 
where  the  whole  or  any  part  of  the 
consideration  thereof  shall  be  for 
money  or  property  won  by  gaming  or 
money  or  property  loaned  for  the  pur- 
pose of  gaming,  ^shall  be  utterly  void 
and  of  no  effect.' "  In  Ayer  v.  Youn- 
ker  (1897)  10  Colo.  App.  27,  50  Pac. 
218,  it  appeared  that  the  plaintiff  was 
the  bona  fide  holder  of  a  negotiable 
note  given  for  a  gambling  considera- 
tion. Without  considering  the  Nego- 
tiable Instruments  Act,  it  was  held 
that  no  recovery  could  be  had  since  the 
note  was  void  in  its  inception.  Re- 
ferring to  the  act  invalidating  instru- 
ments resting  on  a  gaming  considera- 
tion, the  court  said:  'The  language 
employed  is  open  to  no  other  construc- 


tion. The  protection  which  the  law 
extends  to  an  innocent  holder,  who, 
for  value,  in  the  usual  course  of  trade, 
has  received  negotiable  paper,  is  of 
no  avail  when  the  statute  in  terms  or 
by  unavoidable  implication  has  pro- 
nounced the  instrument  absolutely 
void.  Stricken  with  nullity  at  its 
birth,  it  can  thereafter  gain  no  valid- 
ity." So,  in  the  subsequent  case  of 
Western  Nat.  Bank  v.  State  Bank 
(1902)  18  C<rio.  App.  128,  70  Pac.  439, 
it  was  held  that  the  indorsement  and 
transfer  of  a  certificate  of  deposit  for 
a  gambling  consideration  was  abso- 
lutely void  even  as  against  an  inno- 
cent purchaser.  However,  in  the  case 
of  Sullivan  v.  German  Nat.  Bank 
(1902)  18  Colo.  App.  99,  70  Pac.  162, 
wherein  it  appeared  that  a  bank  cer- 
tificate of  deposit  was  indorsed  in 
Texas  in  payment  of  a  gambling  debt 
contracted  in  that  state,  and  it  further 
appeared  that  the  transaction  was 
legal  in  Texas,  the  court  applied  the 
lex  loci  contractus  and  permitted  the 
bona  fide  purchaser  to  recover. 

The  certificate  of  deposit  involved 
in  the  Nevada  case  of  Burke  v.  Buck 
(1909)  81  Nev.  74,  22  L.R.A.(N.S.) 
627,  99  Pac.  1078,  21  Ann.  Cas.  625, 
was  transferred  for  a  gambling  con- 
sideration in  the  same  year  (1907) 
that  the  Negotiable  Instruments  Act 
was  adopted.  Nothing  appears  in  the 
case  to  show  whether  the  cause  of 
action  arose  prior  or  subsequent  to 
its  passage.  It  was  held,  without  men- 
tion of  the  Negotiable  Instruments 
Act,  that  the  transferee  of  the  cer- 
tificate could  not  recover  as  against 
the  indorser. 

Apparently  the  only  case  which  has 
arisen  in  Tennessee  involving  a  nego- 
tiable instrument  given  for  a  gambling 
consideration  is  Snoddy  v.  American 
Nat.  Bank  (1890)  88  Tenn.  573,  7 
L.R.A.  705,  17  Am.  St.  Rep.  918,  13  S. 
W.  127,  wherein  it  was  held  that  a 
bona  fide  holder  could  not  recover  on 
a  note  given  in  connection  with  a  deal 
in  futures,  which,  under  the  Tennessee 
statute,  was  invalid  as  a  wagering  con- 
tract. The  court  made  no  mention  of 
the  Negotiable  Instruments  Act  which 
was  adopted  in  1889.  A.  S.  M. 
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GENERAL  ACCIDENT,  FIRE,  &  LIFE  ASSURANCE  CORPORATION. 

Limited,  Plff.  in  Err., 

■   V. 

LAURA  HYMES. 

Oklahoma  Stipretne  Court  •^  December  0,  1919, 

(—  Okla.  — ,  185  Pac.  1085.) 

Insurance  -—  intentional  injuries  —  mistaken  identity. 

1.  A  provision  contained  in  an  accident  insurance  policy,  which  excepts 
from  operation  of  the  policy  ''injuries  intentionally  inflicted  upon  the 
insured  by  any  other  person,"  contemplates  injuries  intended  against  the 
insured,  and  not  injuries  intended  against  another,  and  such  exception 
will  not  relieve  the  insurer  from  liability  for  an  injury  to  the  insured 
inflicted  by  another  person,  where  the  other  person,  intending  to  injure 
someone  other  than  the  insured,  mistook  the  insured  for  the  person  to 
be  injured,  and  intentionally  inflicted  upon  him  the  bodily  injury  while 
the  insured  was  not  aware  of  the  intent  to  injure  him  and  had  done 
nothing  to  bring  about  the  injury. 

[See  note  on  this  question  beginning  on  page  322.] 

Evidence  —  burden  of  proof  —  except- 
ed insurance  risk. 

2.  The  burden  of  proof  rests  upon 
the  insurer  to  establish  the  fact  that 
death  or  injury  has  resulted  from  one 
of  the  excepted  clauses  enumerated  in 
a  policy  of  accident  insurance. 

[See  14  R.  C.  L.  1437.] 

Insurance  —  construction  against  in- 
surer. 

S.  Where  the  meaning  of  a  policy  of 
insurance  is  ambiguous,  or  so  drawn 
as  to  be  fairly  susceptible  of  differ- 
ent constructions,  it  will  be  construed 
more  strictly  against  the  insurer,  and 
that  construction  adopted  which  is 
most  favorable  to  the  insured. 

[See  14  R.  C.  L.  926.] 

—  accident  —  what  is. 
•  4.  Where  one  person  injures  anoth- 
er and  the  injury  is  not  the  result  of 
misconduct  or  provocation  by  the  in- 
jured person  and  is  unforeseen  by  him, 
it  is  as  to  him  an  ''accident"  within 


the  meaning  of  an  accident  policy  in- 
suring him  against  bodily  injuries 
effected  through  external,  violent,  and 

accidental  means. 

[See  14  R.  C.  L.  1260.] 

—  conclusiveness  of  prcwf  qf  loss. 

5.  The  proofs  of  loss  furnished  by  a 
claimant  under  an  accident  insurance 
policy  are  not  conclusive  against  in- 
sured tior  irrebuttable. 

I  See  14  R.  C.  L.  1445,] 

Trial  —  demurrer  to  evidence  —  ef- 
fect. 

6.  Upon  demurrer  to  the  evidence 
the  court  cannot  weigh  conflicting  evi- 
dence, but  must  treat  that  as  with- 
drawn which  is  most  favorable  to  de- 
murrant, and  all  the  facts  which  the 
evidence  in  the  slightest  degree  tends 
to  prove,  and  all  reasonable  inferences 
and  conclusions  which  may  logically 
and  reasonably  be  drawn  from  the  evi- 
dence, as  admitted. 

[See  26  R.  C.  L.  1062.] 


Headnotes  1-4  by  Bailey,  J. 


Error  to  the  District  Court  for  Wagoner  County  (Hughes,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  on  an  accident  insurance  policy.    Affiiined. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  W.  Noffsinger  and  Y.  P.  in  refusing  to  pay  any  but  the   one 

Broome,  for  plaintiff  in  error:  month's  indemnity. 

The  proofs  of  loss  furnished  to  de-         Mutual  Ben.  L.  Ills.  Co.  v.  Newton, 

fendant  by  plaintiff  fully  justified  it  22  Wall.  32,  22  L.  ed.   793;   Hill    v. 
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^tna  L.  Ins.  Co.  150  N.  C.  1,  63  S.  E. 
124;  Reserve  Loan  L.  Ins.  Co.  v.  Isom, 
—  Okla.  — ,  173  Pac.  841 ;  Watson  v. 
Traveller's  Ins.  Co.  93  Me.  469.  74  Am. 
St.  Rep.  368.  45  Atl.  518;  Continental 
Casualty  Co.  v.  Cunninsrham,  188  Ala. 
159,  L.R.A.1915A,  638,  66  So,  41;  Trav- 
ellers Ins.  Co.  V.  McConkey,  127  U.  S. 
661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360; 
Traveler's  Protective  Asso.  v.  Weil,  40 
Tex.  Civ.  App.  629,  91  S.  W.  886 ;  Con- 
tinental Casualty  Co.  v.  Fleming,  — 
Ky.  — ,  124  S.  W.  331;  Jarnagin  v. 
Travelers'  Protective  Asso.  68  L.R.A. 
499,  66  C.  C.  A.  622,  133  Fed.  892; 
Brown  v.  United  States  Casualty  Co.  88 
Fed.  38;  Strother  v.  Business  Men's 
AccL  Asso.  193  Mo.  App.  718,  188  S. 
W.  314. 

Messrs.  Watts  &  Summers,  for  de- 
fendant in  error: 

In  construing  the  exceptions  to  li- 
ability in  insurance  policies,  they  are 
construed  with  great  strictness 
against  the  company. 

Connecticut  F.  Ins.  Co.  v.  Jeary,  60 
Neb.  338,  51  L.R.A.  698,  83  N.  W.  78 ; 
Union  Acci.  Co.  v.  Willis,  44  Okla.  578, 
L.R.A.1915D,  35g,  145  Pac.  812;  7  Enc. 
Ev.  549. 

The  company  is  liable  under  the  pol- 
icy. 

Union  Acci.  Co.  v.  Willis,  44  CMcla. 
578,  L.R.A.1915D,  358,  145  Pac.  812; 
Utter  V.  Travelers*  Ins.  Co.  65  Mich. 
545,  8  Am.  St.  Rep.  913,  32  N.  W.  812; 
Travelers  Protective  Asso.  v.  Fawcett, 
56  Ind.  App.  Ill,  104  N.  E.  991. 

Bailey,  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  broujfht  in  the 
district  court  of  Wagoner  county, 
by  the  defendant  in  error  a*  plain- 
tiff, against  plaintiff  in  error  as  de- 
fendant, to  recover  on  a  policy  of  ac- 
cident insurance,  issued  by  plaintiff 
in  error,  to  one  Charles  Nave,  and 
in  which  policy  defendant  in  error, 
Laura  Hymes,  was  named  as  bene- 
ficiary. The  cause  was  tried  to  a 
jury,  resulting  in  a  verdict  in  fa- 
vor of  defendant  in  error  for  the 
principal  sum  named  in  the  policy, 
and  from  judgment  rendered  there- 
on plaintiff  in  error  appeals.  We 
will  refer  to  the  parties  hereafter  as 
they  stood  in  the  trial  court. 

The  evidence  in  the  case  disclosed 
these  facts:  The  insured,  a  negro, 
was  attending  a  negro  dance  at  the 
time  he  met  his  death.    One  Pom- 
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pey  Drew,  another  negro,  was  also 
there.  During  the  course  of  the 
evening  Nave  and  Drew  were 
drinking,  and  that  during  the  fes- 
tivities one  Spencer  Luckey  was 
held  up  at  the  point  of  a  pistol  by 
Drew  and  $15  was  taken  from 
Spencer  by  Drew.  The  evidence 
further  discloses  that  Drew  and 
Nave  were  friends  and  upon  friend- 
ly terms  and  relations.  Just  after 
the  holdup  of  Spencer,  Nave  ap- 
peared in  the  yard  near  Dr-ew,  in- 
quiring: "Where  is  P.  D.?  He  ain't 
no  bad  son  of  a  bitch."  Immediate- 
ly thereaf t^*,  Drew  fired  upon  Nave, 
inflicting  a  mortal  wound,  from 
which  he  died  a  few  days  later. 
Other  evidence  will  be  noted  as  may 
be  necessary  hereafter  in  the  opin- 
ion. 

The  policy  of  insurance,  which  is 
purely  one  of  accident  and  health, 
contains  the  provision,  that  "in  the 
event  of  death  resulting  from  the 
following  causes,  the  corporation's 
liability  shall  be  one  month's  indem- 
nity, as  provided  in  §§  2  and  5  of 
this  policy:  .  .  .  Injury  inten- 
tionally inflicted  upon  the  in3ured 
by  any  other  person." 
'  It  was  stipulated  between  the 
parties  in  the  trial  court  that  one 
month's  indemnity  under  this  poli- 
cy is  $30,  and  that  defendant  had 
tendered  this  amount  to  plaintiff  in 
full  settlement  of  its  liability,  and 
that  such  tender  was  made  good  at 
the  trial.  It  is  the  contention  of 
plaintiff  in  error  that  under  the 
facts  in  the  case,  and  the  clause  of 
the  policy  above  quoted,  its  liabili- 
ty is  limited  to  the  one  month's  in- 
demnity of  $30,  and  that  the  court 
should  have  so  instructed  the  jury. 

After  introducing  the  policy  sued 
upon  plaintiff  introduced  the  proofs 
of  death  furnished  by  defendant,  in 
which  proofs  of  death  there  were 
contained  affidavits  as  to  how  the 
insured  met  his  death,  and  in  which 
afRdavits  there  were  contained  the 
following  questions  and  answers: 

Ques.  Exactly  what  was  the  in- 
sured doing  at  the  time  ? 

Ans.  There  was  no  quarrel  be- 
tween the  deceased  and  guilty  par- 
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ty,  party  who  done  the  shooting 
was  sentenced  to  life  imprisonment. 

Ques.  Precisely  how  did  the  acci- 
dent happen? 

Ans.  Pompey  Drew  held  up  Spen- 
cer Luckey  and  took  $15.  De- 
ceased, not  knowing  what  was  being 
done,  stepped  out  the  door,  and 
Pompey  Drew  shot  him,  without 
any  provocation  whatever. 

At  the  end  of  plaintiffs  testi- 
mony in  chief,  defendant  interposed 
a  demurrer  to  the  evidence  of  plain- 
tiff, which  demurrer  was  overruled 
by  the  court,  and  which  action  of 
the  court  is  assigned  as  error;  it 
being  the  contention  of  plaintiff  in 
error  tiiat  these  proofs  of  death  es- 
tablished that  the  deceased  was  in- 
tentionally shot  by  Pompey  Drew, 
and  that  therefore  plaintiff  was  not 
entitled  to  recover  other  than  one 
month's  indemnity.  It  is  true  that 
proofs  of  death  are  prima  facie  evi- 
dence against  plaintiff  of  the  facts 
therein  stated,  but  we  do  not  think 
such  proofs  as  here  offered  neces- 
sarily show  an  intention  upon  the 
part  of  Drew  to  shoot  Nave,  and, 
besides,  counsel  has  failed  to  note 
that  as  a  part  of  the  plaintiff's  evi- 
dence in  chief,  it  was  testified  that 
at  the  instant  of  the  shooting  Nave 
said,  ''O  Lord!''  and  Drew  said: 
"Did  I  shoot  you,  Charley?  I  did 
not  know  that  was  you  1  shot." 

The  proofs  of  loss,  though  prima 
facie  true  against  the  insured,  are 
f ».„*««^.^  not   conclusive  •  nor 

coiicivBivenesa  irrebuttable.  Re- 
«f  proof  of  lo.-  ^^^^  Loan  L.  Ins. 

Co.  V.  Isom, —  Okla.  — ,  173  Pac. 
841;  Hill  V.  ^tna  Ins.  Co.  150  N. 
C.  1,  63  S.  E.  124. 

Under  numerous  decisions  of  this 
court,  when  a  demurrer  to  the  evi- 
dence is  interposed,  the  court  can- 
not weigh  conflicting  evidence,  but 

Trial-demnrrer      "l^St    treat    that    aS 

to  evidence—  withdrawn  which  is 
**•''*•  most    favorable    to 

the  demurrant,  and  all  the  facts 
which  the  evidence  in  the  slightest 
degree  tends  to  prove,  and  all  rea- 
sonable inferences  or  conclusions 
which  may  be  logically  and  reason- 
ably drawn  from  the  evidence,  are 


admitted.  Rawlings  v.  Ufer,  — 
OUa.  — ,  161  Pac.  188;  Bean  v. 
Rumrill,  —  Okla.  — ,  172  Pac.  453. 
We  do  not  think  the  court  committed 
any  error  in  overruling  defendant's 
demurrer  to  the  evidence. 

It  is  next  assigned  as  error  that 
the  court  erred  in  giving  the  follow- 
ing instruction:  'The  jury  are  fur- 
ther instructed  that  the  intent  on 
the  part  of  the  said  Pompey  Drew, 
with  which  he  inflicted  the  injuries 
upon  the  said  Charles  Nave  from 
which  said  injuries  the  said  Charles 
Nave  died,  is  to  be  gathered  from 
all  the  facts  and  circumstances 
proved  in  the  case  and  the  facts 
and  circumstances  surrounding  the 
killing  at  the  time.  And  in  this 
case  if  you  should  believe  that  the 
said  Pompey  Drew  shot  at  the  said 
Charles  Nave  believing  at  the  time 
that  the  said  Charles  Nave  y^us 
some  other  person,  and  that  the 
said  Pompey  Drew  would  not  have 
shot  and  killed  the  said  Charles 
Nave  had  he  known  that  the  per- 
son at  whom  he  was  shooting^  ^Kras 
Charles  Nave,  then  in  that  event 
you  are  instructed  that  the  injuries 
inflicted  upon  the  said  Charles  Nave 
would  not  be  intentional  within  the 
meaning  of  the  policy,  and  in  the 
event  of  such  finding  your  verdict 
should  be  for  the  plaintiff." 

This  instruction  presents  for  the 
consideration  of  the  court  the  real 
proposition  in  this  case,  viz.,  wheth- 
er a  recovery  is  to  be  permitted  un- 
der the  terms  and  conditions  of  the 
policy  as  above  quoted  even  under 
a  finding  that,  at  the  time  Drew- 
shot  and  killed  Nave,  he  believed 
Nave  to  be  some  person  other  than 
Nave.  It  has  been  noted  that  at 
the  time  of  the  shooting  Drew  and 
Nave  were  upon  friendly  terms  and 
relations ;  no  difficulty  had  occurred 
between  them.  A  few  moments 
prior  to  the  shooting,  however. 
Drew  had  been  involved  in  a  difficul- 
ty with  one  Luckey.  Numerous 
parties  appear  to  have  attended  the 
dance.  Some  of  these,  including 
Drew,  were  outside  of  the  house, 
and  in  the  darkness  of  the  night, 
a  few  moments  after  the  difficulty 
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between  Drew  and  Luckey,  in 
Lackey's  absence^  Nave  appeared. 
The  shootinsr  immediately  occurred, 
followed  by  the  exclamation,  ''O 
Lord!"  with  Drew  stating:  "Did  I 
shoot  you,  Charley  ?  I  did  not  know 
that  was  you  I  shot."  Under  such 
state  of  the  record,  the  question  of 
intent  was  a  question  of  fact  for 
the  jury,  unless  it  is  to  be  held  that, 
under  the  provisions  of  the  policy 
quoted,  such  intention  is  not  to  be 
governed  or  controlled  or  liability  be 
affected  by  reason  of  the  identity  of 
the  person  injured. 

It  is  apparent  that  the  trial  court 
submitted  the  case  to  the  jury  upon 
the  theory  that  if,  at  the  time  Drew 
shot  and  killed  Nave,  he  shot  under 
the  mistaken  apprehension  that 
Nave  was  someone  else,  and  that  he 
would  not  have  shot  Nave  had  he 
known  who  he  was,  such  facts  did 
not  bring  the  injury  within  the 
terms  of  the  exception  clause  quot- 
ed.   It  may  be  noted  here  that  the 

harden  of  proof    WOS     Upon    the    Oe- 

-SfSj'rtJir      fendant,  after  proof 

of  death  by  acci- 
dental means,  to  prove  the  injury 
within  the  terms  of  the  exceptions 
noted.  Union  Acd.  Co.  v.  Willis,  44 
Okla.  578,  L.R.A.1915D,  358,  145 
Pac.  812.  And  it  may  also  be  ob- 
served that  the  injury  is  accidental 
within  the  meaning  of  an  insurance 
policy,  insuring  against  external, 
violent,  and  accidental  means,  al- 
though it  is  inflicted  intentionally 

iMaramee-.  ^^^     malicioUSly,    if 

tuMTideBt^  unprovoked,        un- 

w  at  u.  foreseen,  ahd  unin- 

tentional on  the  part  of  the  insured. 
Ibid.  Maloney  v.  Maryland  Casualty 
Co.  113  Ark.  174,  167  S.  W.  845; 
Newsome  v.  Travelers  Ins.  Co.  143 
Ga.  785,  85  S.  E.  1035;  Travelers 
Protective  Asso.  v.  Fawcett,  56  Ind. 
App.  Ill,  104  N.  E.  991.  It  has  be- 
come  settled  law  that  where  a  stip- 
ulation or  exception  in  a  policy  of 
insurance  is  capable  of  two  mean- 
ings, or  is  ambi- 
— ««iurtr«etion       ffuous  or  Uncertain. 

that  meamng  and 
interpretation  is  to  be  adopted  which 

:  8  A.L.E.— 21. 
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is  the  most  favorable  to  the  assured. 
Shawnee  L.  Ins.  Co.  v.  Watkins,  53 
Okla.  188,  156  Pac.  181 ;  Friend  v. 
Southern  States  L.  Ins.  Co.  58  Okla. 
448,  L.R.A.1917B,  208,  160  Pac.  457. 

The  finding  of  the  jury,  under 
the  instruction  above  quoted,  was 
necessarily  a  finding  that  at  the 
time  Drew  shot  and  killed  Nave  it 
was  not  within  his  knowledge  that 
he  was  shooting  at  Nave.  In  a  lead- 
ing case  (Utter  v.  Travelers'  Ins. 
Co.  65  Mich.  545,  8  Am.  St.  Rep. 
913,  32  N.  W.  812)  wherein  there 
was  under  consideration  a  policy  of 
insurance  containing  an  exception 
as  follows:  ''And  was  not  the  re- 
sult of  design,  either  on  the  part  of 
the  deceased  or  of  any  other  per- 
son,'' it  is  said:  'It  seems  to  me 
that  the  design  intended  by  the 
terms  of  this  policy  must  be  the  de- 
sign that  intended  the  actual  result 
accomplished,  and  not  the  design  of 
the  act  itself,  which  act  resulted  in 
the  killing  of  one  contrary  to  the 
design  of  the  act.  If,  when  Berry 
fired  this  shot,  he  did  not  know  the 
man  he  fired  at  was  Utter,  and  did 
not  intend  to  kill  Utter,  it  cannot 
be  said  that  Utter  lost  his  life  by 
the  design  of  Berry." 

In  Union  Acci.  Co.  v.  Willis, 
supra,  while  considering  a  state  of 
facts  riot  similar  to  the  facts  in  the 
instant  case,  the  principles  an- 
nounced in  Utter  v.  Travelers'  Ins. 
Co.  supra,  were  quoted  with  appar- 
ent approval,  and  likewise  inOrr  v. 
Travelers'  Ins.  Co.  120  Ala.  647,  24 
So.  997,  the  rule  as  announced  in 
Utter  V.  Travelers'  Ins.  Co.  supra, 
was  approved.  See  also  Hutchcraft 
V.  Travelers'  Ins.  Co.  87  Ky.  300, 
12  Am.  St.  Rep.  484,  8  S.  W.  570. 
In  Travelers'  Ins.  Co.  v.  Fawcett, 
supra,  the  supreme  court  of  Indi- 
ana, in  discussing  an  exception 
clause  reading,  '"Intentional  in- 
juries' inflicted  on  the  assured  by 
some  other  person,"  held  that  such 
words,  "within  the  meaning  of  this 
contract,  refer  to  injuries  which  the 
other  person  actually  directed 
against  the  insured  and  intended 
to  inflict  upon  him."  It  may  be 
noted  the  provision  considered  in 
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Utter  V.  Travelers'  Ins.  Co.  was 
''that  the  said  death  or  personal  in- 
jury .  .  .  was  not  the  result  of 
design,  either  on  the  part  of  the 
deceased  or  of  any  other  person." 
And  our  attention  has  been  called 
to  Continental  Casualty  Co.  v. 
Cunningham,  188  Ala.  159,  L.R.A. 
1915A,  538,  66  So.  41,  and  Strother 
V.  Business  Men's  Asso.  193  Mo. 
App.  718,  188  S.  W.  314,  wherein  it 
is  held  that  the  language  of  the 
policy  considered  in  the  Utter  Case, 
to  wit,  "the  result  of  design,"  is  of 
narrower  import  than  "injuries  in- 
tentionally inflicted,"  as  contained 
in  the  policy  under  consideration. 
But  in  Newsome  v.  Travelers  Ins. 
Co.  143  Ga.  785,  85  S.  E.  1035,  in 
considering  a  policy  of  insurance 
wherein  there  was  excepted  from 
operation  of  the  policy  "injuries  in- 
tentionally inflicted  upon  the  in- 
sured by  any  other  person,"  the 
court,  considering  the  case  of  Utter 
V.  Travelers'  Ins.  Co.  supra,  and  the 
provision  of  the  policy  under  con- 
sideration in  that  case,  held  that 
"the  use  of  the  word  'design,*  as 
thus  employed,  does  no  render  the 
exception  contained  in  that  policy 
substantially  different  from  that  in- 
volved in  the"  case  under  considera- 
tion then  before  that  court, -and  on 
a  careful  consideration  of  the  terms 
as  generally  defined,  and  consider- 
ing the  sense  and  meaning  usually 
given  to  them,  we  think  the  excep- 
tion clause,  "injury  intentionally  in- 
flicted upon  insured,"  may,  under 
the  rule  of  construction  herein 
adopted,  be  fairly  held  and  con- 
strued to  refer  to  an  injury  which 
was  intentionally  aimed  directly  and 


individually  at  the  insured,  and  not 
intended  for  some  other  person. 

In  Newsome  v.  Travelers  Ins.  Co. 
supra,  the  court  said:  "A  provi- 
sion contained  in  an  accident  insur- 
ance policy,  .  .  .  which  excepts 
from  operation  of  the  policy  inju- 
ries 'intentionally  inflicted  upon  the 
insured  by  any  other  person,'  .  .  . 
contemplates  injuries  intended 
against  the  insured,  and  not  inju- 
ries intended  against  another.  Ac* 
cordingly,  such  exception  will  not 
relieve  the  insurer  from  liability  for 
an  injury  to  the  insured  inflicted  by 
another  person,  where  the  other 
person,  intending  to  injure  someone 
other  than  the  insured,  mistook  the 
insured  for  the  person  intended  to 
be  injured  and  intentionally  in- 
flicted upon  him  a  bodily  injury^ 
.while  he  was  unaware  of  the  intent 
to  injure  him,  and  had  done  nothing 
to  bring  about  the  injury." 

Under  the  evidence  in  this  case, 
there  being  nothing  to  warrant  the 
conclusion  that  the  deceased.  Nave, 
was  aware  of  any  intent  to  injure 
him  or  that  he  had  done  anytJhing 

to  bring  about  such  ^i„,e«tion«i 
injury,     the     evi-    iiijiirieii-«ii«- 
dence  further   jus-  *"*'""  *de»ti*r. 
tif ying  the  conclusion  -on  the  part 
of  the  jury  that  at  the  time  insured 
was  shot  and  killed  the  assailant  did 
not  believe  that  he  was  assaulting 
the  insured,  or  had  intended  to  as- 
sault insured,  the  court  did  not  err 
in  giving  the  instruction  quoted. 

In  view  of  the  conclusion  we  have 
reached,  it  is  not  necessary  to  con- 
sider other  assignments  of  error, 
and,  for  the  reasons  herein  given, 
the  judgment  of  the  trial  court  is 
afiirmed. 


Insurance: 


ANNOTATION. 

of  provisions  as  to  injuries  intentionally  inflicted  ¥rliere 
insured  is  injured  because  of  mistake  of  identity. 


Provisions  of  accident  policies  ex- 
cluding or  limiting  liability  in  case  of 
injuries  intentionally  inflicted  upon  the 
insured  are  generally  held  inapplica- 
ble where  the  insured  is  injured  or 
killed  by  one  who  mistakes  him  for 


another  person.  Newsome  v.  Travel- 
ers Ins.  Co.  (1915)  143  6a.  786,  85  S. 
E.  1035;  Travelers  Protective  Asso.  v. 
Fawcett  (1914)  56  Ind.  App.  Ill,  104 
N.  E.  991;  Hutchcraft  v.  Travelers' 
Ins.  Co.  (1888)  87  Ky.  300,  12  Am.  St. 
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Rep.  484,  8  S.  W.  570;  Generm.  Acgi. 
Fire  &  Life  Assub.  Goep.  v.  Hymes 
(reported  herewith)  ante,  818. 

It  will  be  observed  that  in  the  re- 
ported case  (General  Accj.  Fire  & 
Life  Assur.  Corp.  v.  Hymes)  the  pro- 
vision of  the  policy  limiting  liability 
for  "injury  intentionally  inflicted  upon 
the  insured  by  any  other  person"  was 
held  to  refer  to  an  injury  which  was 
intentionally  aimed  individually  at  the 
insured,  and  not  intended  for  some 
othef  person,  and  was  therefore  held 
not  to  reduce  the  liability  where  the 
insured  was  shot  by  one  who  believed 
him  to  be  another  person. 

And  in  Newsome  v.  Travelers  Ins. 
Co.  (Ga.)  supra,  a  provision  of  an  acci- 
dent policy  excepting  injuries  "inten- 
tionally inflicted -upon  the  insured  by 
any  other  person"  was  held  to  con- 
template only  injuries  intended  against 
the  insured,  and  not  to  relieve  the  in- 
surer from  liability  for  an  injury  to 
the  insured  by  another  who  mistook 
him  for  the  one  intended  to  be  injured, 
it  appearing  that  the  insured  was  un- 
aware of  the  intent  to  injure  him  and 
had  done  nothing  to  bring  about  the 
injury. 

And  in  Travelers  Protective  Asso.  v. 
Fawcett  (1914)  56  Ind.  App.  Ill,  104 
N.  E.  991,  where  the  insured,  a  bank 
cashier,  while  in  a  group  of  four  men 
in  front  of  the  vault  in  the  bank,  was 
shot  by  one  who  was  attempting  to 
rob  the  bank,  the  evidence  was  held 
to  support  a  flnding  that  there  was  no 
specific  intent  to  injure  the  insured, 
and  it  was,  held  that  the  insurer  was 
not  relieved  from  liability  by  a  provi- 
sion of  the  policy  excluding  liability 
on  account  of  injuries  intentionally  in- 
flicted on  the  insured  by  any  other  per- 
son. The  court  said:  "The  evidence 
shows  without  dispute  that  Hoal  (the 
robber)  discharged  several  shots  from 
revolvers  into  a  group  of  four  men 
huddled  together  in  front  of  the  vault 
in  the  bank.  There  is  a  general  pre- 
sumption that  a  person  intends  the 
usual  and  ordinary  consequences  of 
his  act.  Appellant,  relying  upon  this 
presumption,  asserts  that  the  usual 
and  ordinary  consequences  of  such  an 
act  would  be  to  kill  or  injure  some  one 
or  more  of  them,  and  that,  as  there  is 


no  evidence  whatsoever  tending  to 
overcome  such  presumption,  it  must 
prevail  and  be  sufficient  to  establish 
the  fact  that  Thomas  Hoal  intention- 
ally killed  the  assured.  If  the  question 
involved  were  one  affecting  the  rights 
of  Thomas  Hoal  either  in  a  civil  or 
criminal  action,  the  presumption  stat- 
ed would  obtain  against  him  in  all  its 
strictness.  In  such  a  case  if  it  ap- 
peared that  the  injury  inflicted  was 
the  result  of  an  act  which  was  reason- 
ably calculated  to  produce  injury  to 
some  one*  of  a  number  of  persons,  a 
general  intention  to  injure  some  per- 
son will  be  presumed.  Such  presump- 
tion includes  all  persons  who  were  lia- 
ble to  be  harmed  by  such  act  and 
therefore  includes  the  person  who  ac- 
tually receives  the  injury.  In  such  a 
case  it  is  presumed  as  against  the  par- 
ty inflicting  the  injury  that  he  intend- 
ed to  injure  the  person  who  was  ac- 
tually harmed,  regardless  of  whether 
he  had  any  actual  specific  intention  to 
injure  such  person  rather  than  an- 
other, and  notwithstanding  that  he 
really  may  have  intended  his  act  to 
harm  someone  else.  In  this  case  the 
rights  of  the  person  who  inflicted  the 
injury  are  not  involved.  The  question 
arises  under  a  contract  by  which  it 
was  stipulated  that  the*  association 
should  not  be  liable  on  account  of 
injuries  intentionally  inflicted  on  the 
assured  by  any  other  person.  'Inten- 
tional injuries'  inflicted  on  the  as- 
sured by  some  other  person,  within  the 
meaning  of  this  contract,  refer  to  in- 
juries which  the  other  person  actual- 
ly directed  against  the  insured  and  in- 
tended to  inflict  upon  him.  The  parties 
contracted  with  reference  to  the  ac- 
tual intention  of  the  person  inflicting 
the  injury,  rather  than  such  an  inten- 
tion as  the  law  presumes  against  a 
wrongdoer.  In  cases  where  rights  of 
parties  claiming  under  such  a  contract 
are  involved,  and  where  it  becomes 
necessary  to  prove  an  actual  intent  to 
injure  a  particular  person,  the  pre- 
sumption that  a  person  intends  the 
ordinary  and  usual  consequences  of 
his  act  cannot  be  given  so  wide  a 
scope  as  it  is  given  in  cases  which  af- 
fect the  rights  of  the  party  who  causes 
an  injury.    In  such  a  case  if  an  act  is 
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shown  which  would  naturally  and  rea- 
sonably result  in  injury  to  some  one 
of  several  persons,  it  may  be  presumed 
that  the  author  of  the  act  intended  to 
injure  someone,  but  it  cannot  be  pre- 
sumed as  against  anyone  except  the 
author  of  the  act  that  he  intended  the 
injury  for  the  particular  person  who 
received  it." 

In  JIutchcraft  v.  Travelers'  Ina.  Co. 
(1888)  87  Ky.  300,  12  Am.  St.  Rep. 
484,  8  S.  W.  570,  where  the  insured 
was  waylaid  and  killed  for  the  pur- 
pose of  robbery,  a  provision  of  the 
policy  that  no  claim  should  be  made 
when  death  was  caused  ''by  intentional 
injuries  inflicted  by  the  insured  or  any 
other  person"  was  held  applicable  and 
to  prevent  a  recovery,  but  the  court 
said:  "We  think,  however,  that  said 
clause  was  intended  to  apply  to  such 
injuries  by  other  persons  as  are  in- 
tentionally directed  against  the  in- 
sured, and  not  to  such  injuries  as  the 
injured  may  receive  at  the  hands  of 
third  persons  who  are  attempting  to 
do  mischief  generally;  or  who  are  at- 
tempting to  injure  any  particular  in- 
dividual, other  than  the  insured,  or 
class  of  individuals,  or  any  kind  of 
property,  for  in  such  cases  it  cannot 
be  said  that  the  injuring  was  inten- 
tionally aimed  directly  and  individual- 
ly at  the  insured." 

The  provision  involved  in  Utter  v. 
Travelers'  Ins.  Co.  (1887)  65  Mich. 
545,  8  Am.  St.  Rep.  913,  32  N.  W. 
812,  is  somewhat  different  from  the 
usual  clauses  found  in  accident  poli- 
cies, it  being  as  follows:  "This  in- 
surance shall  not  be  held  to  extend  to 
•  .  .  death  or  personal  injury  un- 
less the  claimant  .  .  .  shall  estab- 
lish by  direct  and  positive  proof  that 
the  said  death  or  personal  injury 
.  .  .  was  not  the  result  of  design, 
either  on  the  part  of  the  insured  or  of 
any  other  person."  In  this  case  the 
Insured  was  shot  by  a  sheriff,  but,  the 
evidence  being  conflicting  as  to  wheth- 
er he  knew  who  the  insured  was  when 
he  shot,  it  was  held  that  the  case 
should  have  been  submitted  to  the 
jury,  that  the  "design"  mentioned  in 
the  provision  was  a  design  to  kill  the 
insured,  and  that  if  at  the  time  the 
sheriff  fired  he  did  not  know  that  he 


was  shooting  at  the  insured,  a  re- 
covery was  not  barred  by  the  provi- 
sion quoted. 

A  result  not  in  accord  with  the  pre- 
ceding cases  was  reached  in  Continen- 
tal Casualty  Co.  v.  Cunningham 
(1914)  188  Ala.  159,  L.R.A.1915A,  538, 
66  So.  41,  where  the  insured,  a  police 
officer,  was  shot  by  one  whom  he  was 
pursuing,  it  being  held  that,  although 
he  was  shot  under  the  mistaken  be- 
lief that  he  was  another,  this  did  not 
prevent  the  shooting  from  being  in- 
tentional within  the  meaning  of  a  pro- 
vision of  the  policy  limiting  liability 
"where  the  injury  causing  the  loss  re- 
sults wholly  or  in  part  .  .  .  from 
the  intentional  act  of  the  insured  or 
any  other  person."  .  The  court  said: 
"In  a  number  of  charges  given  at  the 
instance  of  plaintiff,  and  also  in  his 
oral  charge,  the  trial  judge  instructed 
the  jury  in  effect  that  the  killing  of 
Cunningham,  the  insured,  by  McGuffin, 
was  not  intentional  unless  McGuffin 
shot  and  killed  him  knowing  him  to  be 
John  L.  Cunningham;  and  also  that, 
if  McGuffin  shot  him  believing  him  to 
be  some  other  person,  the  restrictive 
provision  of  the  policy  was  not  ap- 
plicable, and  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  insur- 
ance. We  are  indebted  to  the  briefs  of 
counsel  for  a  full  and  helpful  discus- 
sion of  this  theory  of  the  case.  Upon 
very  thorough  consideration  we  are 
entirely  convinced  of  its  unsoundness. 
We  find  no  warrant  in  the  language  of 
the  policy  for  such  a  narrow  and  ex- 
acting construction  of  the  phrase  'in- 
tentional act.'  We  think  it  is  wholly 
immaterial  whether  or  not  Cunning- 
ham was  known  to  McGuffin,  or  wheth- 
er, knowing  him,  McGuffin  mistook 
him  for  someone  else  whom  he  intend- 
ed to  shoot.  If  in  fact,  having  the 
requisite  mental  capacity,  he  intended 
to  shoot  the  human  being  who  accost- 
ed him  and  threatened  to  obstruct  his 
fiight,  his  act  was  an  intentional  act, 
and  the  killing  was  an  intentional  re- 
sult, no  matter  what  he  may  have  sup- 
posed was  the  name  or  personal  iden- 
tity of  his  victim.  Such  a  shooting 
is  in  no  sense  accidental  so  far  as  tho 
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assailant  is  concerned,  and  it  falls 
within  the  restrictive  language  and 
purpose  of  the  contract."  The  deci- 
sion in  Utter  v.  Travelers'  Ins.  Co. 
(Mich.)  supra,  was  distinguished  on 


the  ground  that  the  provisions  of  the 
policies  were  different,  but  the  court 
stated  that  if  not  so  distinguishable 
they  would  be  constrained  to  regard 
the  Utter  Case  as  unsound.    J.  T.  W. 


EX  PARTE  MILE  (MILAN)  GRBIC. 

Wisconsin  Supreme  Cousrt  ^  November  4,  1919, 
(_  Wis.  — ,  174  N.  W.  646.) 

Ne  exeat  —  power  of  court  to  grant  in  divorce  proceeding. 

1.  Jurisdiction  to  grant  divorces  with  authority  to  do  all  acts  and 
things  necessary  and  proper  in  such  actions  and  to  carry  its  orders  and 
judgments  into  execution  includes  power  to  grant  writs  of  ne  exeat  to 
prevent  defendant  from  leaving  the  jurisdiction  to  avoid  payment  of 
alimony. 

[See  note  on  this  question  beginning  on  page  327.] 

—  function  ^  how  ascertained. 

2.  Where  a  statute  authorizing  the  mon  law  to  ascertain  the  functions  of 
issuance  of  a  writ  of  ne  exeat  does  not  the  writ,  as  well  as  the  grounds  upon 
specify  the  grounds  upon  which  it  may  which  it  may  issue. 

issue,  resort  must  be  had  to  the  com-         [See  19  R.  C.  L.  1342.] 


Motion  by  plaintiff  to  quash  a  writ  of  habeas  corpus  to  secure  pe- 
titioner's release  from  custody  to  which  he  had  been  committed  under  a 
writ  of  ne  exeat  issued  by  the  Circuit  Court  for  Milwaukee  County  in  a 
divorce  action.    Motion  granted. 


Statement  by  Rosenberry,  J.: 
August  27,  1919,  the  plaintiff  be- 
gan an  action  for  divorce  against 
the  defendant.  On  the  8th  day  of 
September  the  defendant  was  or- 
dered to  pay  the  plaintiff  $8  a  week 
temporary  alimony,  and  $25  attor- 
ney's fees.  On  the  11th  day  of 
September,  upon  the  verified  com- 
plaint and  affidavit  of  the  plaintiff, 
a  writ  of  ne  exeat  was  issued,  and 
on  the  12th  day  of  September  the 
sheriff  took  the  defendant  into  cus- 
tody under  the  writ.  On  the  16th 
day  of  September  the  defendant 
served  his  verified  answer,  denying 
the  allegations  of  the  plaintiff's 
complaint,  and  by  order  of  the 
court  the  plaintiff  was  required  to 
show  cause  why  the  writ  of  ne  ex- 
eat should  not  be  vacated.  On  the 
18th  day  of  September  the  trial 
court  denied  defendant's  motion  to 
vacate  the  writ.  In  the  affidavit  up- 
on which  the  writ  was  partly  based, 


it  is  alleged  that  before  the  order 
for  alimony  could  be  served  the  de- 
fendant withdrew  from  the  banks 
all  of  the  moneys  on  deposit  belong- 
ing to  the  parties,  $3,100,  which 
sum  represented  their  joint  savings. 
It  is  further  alleged  that  the  defend- 
ant attempted  to  remove  the  money 
beyond  the  jurisdiction  of  the  court, 
and  that  he  told  the  plaintiff  and 
other  persons  that  he  would  go  to 
Europe  and  take  the  money  with 
him.  The  defendant  remained  in 
the  custody  of  the  sheriff,  not  hav- 
ing given  bail. 

The  defendant  applied  to  this 
court  for  a  writ  of  habeas  corpus, 
and  on  the  7th  day  of  October  the 
sheriff  made  his  return,  setting 
forth  the  writ  ne  exeat,  from  which 
it  appears  that  the  defendant  was 
required  to  give  bail  in  the  sum  of 
$1,500,  with  sufficient  sureties. 
The  plaintiff  moved  to  quash  the 
writ. 


I 


326 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


Messrs.  L.  A.  Zavitowski  and  Georj^e 
A*  Bowman  for  Helen  Grbic,  contra. 

Messrs.  Arthur  R  Barry  and  Ben- 
jamin T.  Schick  for  relator. 

4 

Rosenberry,  J.,  delivered  the  opin- 
ion of  the  court : 

The  question  raised  by  the  mo- 
tion to  quash  the  writ  is  whether  or 
not  the  circuit  court  of  Milwaukee 
county  had  jurisdiction,  upon  the 
facts  and  circumstances  shown  by 
the  affidavit  and  verified  complaint 
of  the  plaintiff,  to  issue  a  writ  of  ne 
exeat.  The  statutory  provisions 
relating  to  the  writ  of  ne  exeat  are 
found  in  §8  2784-2786.  While  §  2785 
provides  that  no  writ  of  ne  exeat 
shall  be  granted  unless  it  satisfacto- 
rily appears  to  the  court  or  the  judge 
by  the  affidavit  of  the  plaintiff  or 
some  indifferent  witness  that  suffi- 
cient grounds  exist  therefor,  the 
grounds  upon  which  the  writ  may 
issue  are  not  specified.  As  said  in 
Davidor  v.  Rosenberg,  130  Wis.  22, 
118  Am.  St.  Rep.  986,  109  N.  W. 
925,  resort  must  be  had  to  the  com- 

Ne  exeat-  ^^^    ^^^    t^    aSCer- 

— fnnetion^how     taiu    the    function 

as  the  grounds  upon  which  it  may 
issue.  The  nature  of  the  writ  and 
the  grounds  upon  which  it  may  is- 
sue are  discussed  in  Davidor  v, 
Rosenberg,  and  the  cases  there 
cited;  no  reference  being  made  to 
actions  for  divorce.  "It  is  an  un- 
doubted general  principle  of  the  law 
of  divorce  in  this  country  that  the 
courts,  either  of  law  or  equity,  pos- 
sess no  powers  except  such  as  are 
conferred  by  statute;  and  that,  to 
justify  any  act  or  proceeding  in  a 
case  of  divorce,  whether  it  be  such 
as  pertains  to  the  ground  or  cause 
of  action  itself,  to  the  process, 
pleadings,  or  practice  in  it,  or  to  the 
mode  of  enforcing  the  judgment  or 
decree,  authority  therefor  must  be 
found  in  the  statute,  and  cannot  be 
looked  for  elsewhere,  or  otherwise 
asserted  or  exercised."  Barker  v. 
Dayton,  28  Wis.  367. 

Section  2348,  Wis.  Stat.,  pro- 
vides: "The  circuit  court  has  juris- 
diction of  all  actions  to  affirm  or  to 
annul  a  marriage,  or  for  a  divorce 


from  the  bond  of  matrimony,  or 
from  bed  and  board,  and  authority 
to  do  all  acts  and  things  necessary 
and  proper  in  such  actions  and  to 
carry  its  orders  and  judgments  in- 
to execution  as  hereinafter  pre- 
scribed. All  such  actions  shall  be 
commenced  and  conducted  and  the 
orders  and  judgments  therein  en- 
forced according  to  the  provisions 
of  these  statutes  in  respect  to  ac- 
tions in  courts  of  record,  as  far  as 
applicable,  except  as  provided  in 
this  chapter." 

In  Damon  v.  Damon,  decided  the 
same  term  as  Barker  v.  Dayton,  it 
was  held  that  a  third  party  might 
be  joined  with  the  husband  in  an 
action  for  divorce,  where  the  third 
party  had  accepted  a  conveyance  of 
the  husband's  property  in  an  at- 
tempt to  defraud  the  wife.     The 
court  says:     "It  is  urged  that  the 
power  of  the  court  in  these  divorce 
cases  is  limited;  that  it  cannot  ex- 
ercise full  equity  powers,  but  only 
such  as  are  conferred  by  the  stat- 
ute; and,  inasmuch  as  the  statute 
does    not    expressly    provide    that 
third  parties  may  be  made  defend- 
ants in  divorce  suits,  that  therefore 
no  person  can  be  made  a  defendant 
in  those  actions  other  than  a  party 
to  the  marriage  contract.     We  da 
not  so  understand  the  statute.    We 
think  that  when  the  court  is  em- 
powered to  award  alimony  to  the 
wife  out  of  the  husband's  estate; 
to  adjudge  to  her  property,  or  .the 
value  of  it,  that  came  to  her  hus- 
band by  reason  of  their  marriasre; 
to    sequester   his   personal    estate, 
and  the  rents  and  profits  of  his  real 
estate,  to  enforce  compliance  with 
its  judgment ;  and  to  divide  and  dis- 
tribute the  whole  estate  between 
the    parties, — ^that    the    power    to 
bring  before  it  as  a  party  defend- 
ant in  the  same  action  any  person 
who  is  attempting  fraudulently  to 
keep   the   estate,   over   which   the 
court    has    such    absolute    control, 
away  from  the  jurisdiction  of  the 
court  and  out  of  the  reach  of  its 
judgment,  must  necessarily  follow." 
Damon  v.  Damon,  28  Wis.  510. 
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See  Griffin  v.  Griffin,  47  N.  Y. 
184;  Perry  v.  Perry,  2  Paige,  601. 

Under  the  power  conferred  upon 
the  circuit  court  to  enforce  its 
judgments,  as  in  other  cases,  it  was 
held  in  Barker  v.  Dayton,  supra, 
that  the  plaintiff  could  maintain  a 
supplementary  proceeding,  it  being 
a  proceeding  in  the  same  action,  al- 
thctugh  a  substitute  for  a  creditors' 
bill  under  the  old  practice. 

While  recognizing  the  difficulties, 
in  that  it  was  impossible  to  name  a 
specific  sum  as  being  due,  and  the 
right  to  alimony  being  uncertain, 
Chancellor  Kent  allowed  the  writ  in 
a  divorce  action  where  the  defend- 
ant husband  threatened  to  remove 
his  property  from  the  jurisdiction 
of  the  court.  Denton  v.  Denton,  1 
Johns.  Ch.  364,  second  appeal,  441. 
See  also  Yule  v.  Yule,  10  N.  J.  Eq. 
138 ;  Prather  v.  Prather,  4  S.  G.  Eq. 
(4  Desauss.)  33,  118  Am.  St.  Rep. 
993,  note.  We  think  the  authority 
is  conferred  upon  the  circuit  court 


by  §  2348  to  do  all  acts  and  things 
necessary  and  proper  in  such  ac- 
tions,    and     issue 
such  writs  as  may  Tr^nt^'L^''^'^ 
be    issued    in    re-  *;;^J^5,„^. 
spect  to  other  ac- 
tions for  the  purpose  of  making  its 
orders    and    judgments    effective, 
and  that  the  court  had  jurisdiction, 
therefore,  to  allow  the  writ  in  this 
case. 

The  reasoning  of  the  court  in 
Damon  v.  Damon  applies  fully  to 
the  facts  in  this  case.  If  it  were 
held  that  the  court  had  no  jurisdic- 
tion to  issue  the  writ  under  the 
facts  in  this  case,  its  judgment, 
when  rendered,  excepting  so  far  as 
it  affected  the  status  of  the  parties, 
would  be  ineffective,  and  the  plain- 
tiff without  remedy. 

Motion  to  quash  granted,  and 
petitioner  is  remanded  to  the  cus- 
tody of  the  sheriff  of  Milwaukee 
county.  Petitioner  to  pay  the 
clerk's  fees. 


ANNOTATION. 

Power  to  issue  writ  of  ne  esieat  to  prevent  decree  for  alimony  from  becoming 

ineffective* 


I.  Introductory,  327. 
II.  View  that  writ  will  issue  before  ali- 
mony decreed,  327. 

1.  Introductory, 

Ne  exeat  is  a  writ  in  common  use 
in  equity,  and  issues  to  restrain  a  per- 
son from  going:  beyond  the  confines  of 
the  country,  or  more  especially  from 
going  beyond  the  limits  of  the  juris- 
diction of  the  court,  until  he  has  sat- 
isfied the  plaintiff's  claim  or  has  given 
bond  for  the  satisfaction  of  the  de- 
cree of  the  court.  In  many  of  the 
American  commonwealths  the  writ  of 
ne  exeat,  seeming  to  be  repugnant  to 
American  institutions,  has  been  abol- 
ished by  statute,  either  expressly  or  by 
implication,  though  in  a  few  juris- 
dictions it  is  still  in  force  and  recog- 
nized by  statutory  enactment.  19  R. 
C.  L.  1340,  1342.  While  it  may  be 
stated  as  a  general  rule  that  Ihe  writ 
of  ne  exeat  will  not  be  granted  ex- 
cept in   cases  of  equitable  debts  or 


III.  View  that  writ  will  not  issue  before 

alimony  decreed,  330. 

IV.  Particular  jurisdictions,  332. 

claims  (2  Story,  Eq.  Jur.  801),  it  is  a 
well-recognized  exception  to  the  rule 
that  the  writ  will  issue  to  prevent  a 
decree  for  alimony  from  becoming  in- 
effective. See  the  cases  cited  infra 
throughout  the  note. 

II,  View  that  writ  tvill  i^tsue  before  ali- 

tnony  decreed. 

In  a  number  of  American  jurisdic- 
tions the  rule  seems  to  be  that  where 
the  facts  warrant  it,  a  writ  of  ne  exeat 
will  issue  from  a  court  of  equity  in 
a  matrimonial  action,  even  before  a 
decree  fixing  the  amount  of  alimony  to 
be  .paid  has  been  rendered.  ' 

Colorado.  —  Marselis  v.  People 
(1903)  18  Colo.  App.  268,  71  Pac.  429. 

Florida.— Bronk  v.  State  (1901)  43 
Fla.  461,  99  Am.  St.  Rep.  119,  31  So. 
248.    See  also  Bronk  v.  Bronk  (1903) 


\ 
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46  Fla.  474,  110  Am.  St  Rep.  101,  35 
So.  870. 

Georsia.— McGee  v.  McGm  (1850) 
8  Ga.  295,  52  Am.  Dec.  407 ;  Lamar  v. 
Lamar  (1905)  123  Ga.  827,  107  Am. 
St.  Rep.  169,  51  S.  £.  763,  3  Ann.  Gas. 
294;  Crapps  v.  Grappa  (1918)  148  Ga. 
510,  97  S.  E.  660* 

New  Jersey.  —  Yule  v.  Yule  (1854) 
10  N.  J.  Eq.  138;  Anshutz  v.  Anahute 
(1863)  16  N.  J.  Eq.  162;  Elmendorf  v. 
Elmendorf  (1899)  58  N.  J.  Eq.  113,  44 
Atl.  164;  Dithmar  v.  Dithmar  (1905) 
68  N.  J.  Eq.  533,  59  AtL  644.  See  also 
Bylandt  v.  Byiandt  (1846)  6  N.  J.  Eq. 
28;  Kirrigan  v.  Kirrlgan  (1862)  15 
N.  J.  Eq.  147. 

Rhode  Island* — ^Robinson  v.  Robin- 
son (1898)  21  R.  I.  81,  41  Atl.  1009. 

South  Carolina. — Prather  v.  Prather 
(1809)  4  S.  C.  Eq.  (4  Desauss.)  33; 
Devall  V.  Devall  (1809)  4  S.  C.  Eq.  (4 
Desauss.)  79. 

In  Yule  V.  Yule  (1864)  10  N.  J.  Eq. 
188,^  a  bill  filed  for  alimony  only,  a 
writ*  of  ne  exeat  was  prayed.  The 
court  followed  the  rule  laid  down  in 
Denton  v.  Denton  (1815)  1  Johns.  Ch. 
(N.  Y.)  364,  and  held  that  the  writ 
was  properly  issued  before  a  decree 
of  alimony  was  entered,  but  it  was 
also  held  that  the  affidavit  should 
show  that  the  defendant  contended 
going  abroad  and  that  it  must  be  posi- 
tive as  to  this  point,  or  as  to  his 
threats  or  declarations  to  that  effect, 
or  as  to  facts  evincing  it,  or  circum- 
stances amounting  to  it. 

In  Bronk  v.  State  (1901)  43  Fla.  461, 
99  Am.  St.  Rep.  119,  31  So.  248,  it 
appeared  that  the  petitioner  was  held 
in  custody  under  a  writ  of  ne  exeat 
issued  in  an  action  for  divorce,  where- 
in no  decree  for  alimony  had  been 
awarded.  A  writ  of  habeas  corpus  was 
sought  on  the  ground  that  the  writ 
was  in  excess  of  the  jurisdiction  of  the 
court  and  void.  It  was  held  that  the 
writ  was  properly  issued,  the  court 
saying:  "The  power  in  our  courts  of 
equity  to  issue  ne  exeat  in  proper 
cases  is  expressly  recognized  by  stat- 
ute,-and  the  matter  of  issuing  such 
writs  is  to  some  extent  regulated  by 
§§  1473^1476,  Revised  Statutes.  By 
§  1473  it  is  provided  that  no  writ  of 
ne  exeat  shall  be  granted  until  a  bill 


sworn  or  supported  by  affidavit  is  filed 
praying  such  writ,  except  in  certain 
cases  not  necessary  to  mention.  It  is 
further  provided  by  that  section  that 
the  writ  may  issue  in  any  case  where 
the  issue  shall  seem  to  the  chancellor 
just.  We  are  of  opinion  that  under 
our  system  the  writ  ne  exeat  may  now 
be  issued  by  our  equity  courts  in  suits 
for  maintenance,  before  a  decree  £x- 
ing  an  amount  to  be  paid  is  rendered,, 
in  all  cases  where  it  seems  to  the  chan- 
cellor just  to  issue  it  and  a  necessity 
therefor  exists.'' 

In  Prather  v.  Prather  (1809)  4  S.  CL 
Eq.  (4  Desauss.)  33,  pending  a  suit 
for  separate  maintenance,  a  writ  of 
ne  exeat  was  issued  to  prevent  the  de- 
fendant husband  from  leaving  the 
state.  On  appeal  the  chancellor  re- 
fused to  discharge  the  writ  under  the 
circumstances  of  the  case,  sayinsr- 
"Upon  the  whole,  I  think  the  weisrht 
of  authority  is  against  the  writ  in  such 
cases ;  and  if  the  application  were  now 
making  to  me  de  novo  for  the  writ^ 
I  have  doubts  if  I  should  feel  myself 
authorized  to  grant  it.  But  the  order 
has  been  made  by  proper  authority, 
and  the  application  is  to  rescind  it; 
which  application  is  made  by  a  man 
who  admits  by  his  demurrer  that  he 
has  used  his  wife  cruelly  without 
cause,  and  turned  her  out  of  doors 
without  provision,  and  has  taken  home 
to  his  house  a  worthless  woman,  who 
usurps  the  place  of  the  legitimate  wife» 
and  abuses  her  children;  and  that  he 
threatens  the  life  of  his  wife,  and  is 
about  to  remove  himself  and  property 
into  foreign  parts.  Under  these  cir- 
cumstances I  will  not  sanction  the  de- 
fendant's evasion  of  justice,  by  re- 
scinding the  order  for  the  ne  exeat."" 

In  McGee  v.  McGee  (1850)  8  Gtu 
295,  52  Am.  Dec.  407,  the  plaintiff, 
pending  a  suit  for  a  divorce,  filed  a 
bill  alleging  that  the  defendant  had 
threatened  to  leave  the  jurisdiction, 
and  praying  that  a  writ  of  ne  exeat  be 
issued.  It  appeared  that  in  1813  a 
statute  was  enacted  reciting  in  the 
preamble  that  "great  evils  have  ex- 
isted, and  do  yet  exist,  in  this  state, 
in  consequence  of  the  law  of  England, 
regulating  writs  of  ne  exeat,  not  hav- 
ing provided  for  cases  where  the  de- 


ANNO.— NE  EXEAT— ALIMONY. 


329 


mand  set  forth  by  the  complainant  is 
not  due/'  and  providing  that  "the 
judges  of  the  superior  courts  shall  be, 
and  they  are  thereby  authorized,  to 
grant  writs  of  ne  exeat,  as  well  in 
cases  where  the  debt  or  demand  is  not 
due,  but  exists  fairly  and  bona  Ude  in 
expectancy,  at  the  time  of  making  ap- 
plication, as  in  cases  where  the  de- 
mand is  due."  It  was  held  that  the 
writ  was  properly  issued  on  the  affi- 
davit of  the  plaintiff  in  the  case  at  bar, 
the  court  saying:  "The  bill  charges 
that  the  defendant  has  property  in 
possession  of  the  value  of  $4,000,  and 
that  there  are  no  children;  and  the 
complainant  not  only  makes  a  case 
in  her  bill  which  shows  that  she  is  en- 
titled to  suitable  provision  for  her 
maintenance,  but  her  affidavit  states 
expressly  that  she  considers  herself 
entitled  to  adequate  support  out  of 
her  husband's  property.  Here,  then, 
in  contemplation  of  the  Statute  of 
1813,  is  'a  bona  ilde  demand,  existing 
in  expectancy,'  and  comes  both  within 
the  spirit  and  letter  of  the  act.  We 
feel  the  less  hesitancy  in  coming  to 
this  conclusion,  not  only  because  it  is 
essential  to  the  ends  of  Justice,  but  it 
is  warranted  by  the  universal  prac- 
tice which  has  obtained  throughout 
the  state,  under  this  act."  In  Lamar 
V.  Lamar  (1905)  123  Ga.  827,  107  Am. 
St.  Rep.  169,  51  S.  E.  763,  3  Ann.  Cas. 
294,  it  was  held  that  the  omission  to 
incorporate  the  provisions  of  the  Stat- 
ute of  1813  into  a  subsequent  codifi- 
cation of  the  Georgia  statutes  did  not 
have  the  effect  of  restoring  the  Eng- 
lish rule  that  the  claim  must  be  re- 
duced to  judgment  before  the  writ 
can  issue.  See  also  Crapps  v.  Crapps 
(1918)  148  6a.  510,  97  S.  E.  680. 

Where,  however,  the  court  has  no 
jurisdiction  over  the  subject-matter  of 
the  suit  in  which  the  claim  for  sepa- 
rate maintenance  or  alimony  is  made, 
or  to  render  a  personal  judgment 
against  the  defendant  on  such  claim, 
a  writ  of  ne  exeat  issued  for  the  pro- 
tection of  the  demand  is  without  war- 
rant of  law,  and  will  be  discharged  on 
application  being  made  for  such  relief. 
Anshutz  V.  Anshutz  (1863)  16  N.  J.  Eq. 
162;  Elmendorf  v.  Elmendorf  (1899) 
68  N.  J.  Eq.  113;  Dithmar  v.  Dithmar 


(1905)  68  N.  J.  Eq.  533,  59  Atl.  644; 
see  also  Bylandt  v.  Bylandt  (1846)  6 
N.  J.  Eq.  28;  Kirrigan  v.  Kirrigan 
(1862)  15  N.  J.  Eq.  147. 

Thus,  in  Dithmar  v.  Dithmar  (1905) 
68  N.  J.  Eq.  533,  59  Ati.  644,  supra, 
where  it  appeared  that  both  of  the 
parties  were  nonresidents,  it  was  held 
that  a  writ  of  ne  exeat  was  improperly 
granted,  as  the  court  did  not  have 
jurisdiction  of  the  subject-matter  and 
there  was  no  equitable  demand  on 
which  the  writ  could  be  based. 

So,  in  Elmendorf  v.  Elmendorf 
(1899)  58  N.  J.  Eq.  118,  supra,  it  ap- 
peared that  the  plaintiff  had  obtained 
a  divorce  from  the  defendant  in  New 
Jersey,  but  the  defendant  was  not 
served  personally  within  the  state  or 
did  not  appear.  An  award  of  alimony 
was  made  and  a  proceeding  was 
brought  to  obtain  a  writ  of  ne  exeat. 
The  court  held  that  the  defendant,  not 
having  been  served  within  the  state, 
and  not  appearing,  the  decree  for  ali- 
mony fixed  personal  liability  without 
due  process  of  law,  and  was  therefore 
void  under  the  Federal  Constitution, 
and  that,  as  the  decree  for  alimony 
was  void,  the  court  had  no  power  to 
issue  the  writ  of  ne  exeat. 

In  Anshutz  v.  Anshutz  (1863)  16  N. 
J.  Eq.  162,  wherein  a  bill  was  filed  by 
a  wife  against  her  husband  for  ali- 
mony, for  the  support  and  mainte- 
nance of  herself  and  her  children,  a 
writ  of  ne  exeat  was  issued  against 
her  husband.  It  appeared  that  the 
statute  conferred  original  jurisdiction 
on  the  court  in  matters  of  alimony 
only  where  the  husband,  without  any 
justifiable  cause,  abandoned  his  wife 
and  neglected  to  maintain  and  provide 
for  her.  The  court  held  that  the  writ 
was  not  properly  issued,  saying:  "It  is 
urged  that  although  no  abandonment 
or  separation  has  actually  taken  place, 
yet  where  the  facts  and  circumstances 
show  that  there  is  a  well-grounded  ap- 
prehension that  the  husband  is  about 
to  abandon  his  wife,  to  dispose  of  his 
property,  and  to  remove  beyond  the 
jurisdiction  of  the  state,  the  court  will 
interfere  to  prevent  it.  The  bill  is 
manifestly  framed  with  a  view  to  re- 
lief in  this  form,  and  it  was  mainly 
upon  this  ground  that  the  writs  of  ne 
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exeat  and  injunction  were  issued. 
But,  upon  reflection,  I  do  not  perceive 
upon  what  principle  this  exercise  of 
the  power  of  the  court  can  be  sus- 
tained. The  court  has  no  power  to 
compel  the  parties  to  live  together  or 
to  restrain  a  separation.  The  wife  has 
no  right  to  the  interference  of  the 
court  for  her  maintenance  until  the 
abandonment  or  separation  has  taken 
place.  The  writs  were  not  issued  to 
protect  any  subsisting  right  or  inter- 
est of  the  wife,  but  on  the  mere  ground 
of  apprehension  on  the  part  of  the 
wife  that  a  right  might  thereafter  be 
created  which  would  entitle  her  to 
protection." 

In  Bylandt  v.  Bylandt  (1846)  6  N.  J. 
Eq.  28,  the  plaintiff  in  a  suit  for  di- 
vorce alleged  in  her  petition  that  her 
husband  intended  to  leave  the  state 
and  prayed  that  a  writ  of  ne  exeat  be 
issued.  Annexed  to  the  petition  was 
an  affidavit  by  one  Romein,  showing 
the  intention  of  the  husband  to  leave 
the  state.  The  court,  in  holding  that 
the  writ  could  not  be  granted,  said: 
"It  would  be  irregular  to  grant  the 
ne  exeat  under  these  circumstances. 
There  was  no  cause  or  proceeding  in 
court  respecting  the  subject  of  the 
affidavit  made  by  Romein  when  it  was 
made.  .  .  .  The  proper  course  is  to 
file  the  bill  or  petition  for  divorce,  and 
after  that  to  file  a  petition  for  the 
ne  exeat,  supported  by  the  necessary 
affidavit,  sworn  subsequently  to  the 
filing  of  the  bill." 

In  Kirrigan  v.  Kirrigan  (1862)  15 
N.  J.  Eq.  146,  an  action  for  a  divorce, 
the  chancellor  found  that  the  pro- 
ceedings had  not  been  instituted  by 
the  complainant  in  good  faith,  but  for 
the  mere  purpose  of  recovering  money 
from  the  defendant  or  of  compelling 
him  to  support  her,  and  that  the  par- 
ties had  already  been  divorced  by  the 
decree  of  a  judicial  tribunal,  obtained 
by  the  husband  in  Indiana.  It  was 
held  that  a  writ  of  ne  exeat  previously 
sued  out  should  be  quashed. 

It  seems  that  the  affidavit  for  the 
writ  must  state  the  facts  on  which 
is  based  the  belief  of  the  affiant  that 
the  defendant  is  about  to  depart  from 
the  jurisdiction,  in  order  that  the 
court  may  judge  of  their  sufficiency. 


Thus  in  Robinson  v.  Robinson  (1898) 
21  R  I.  81,  41  Atl.  1009,  an  action  by 
a  wife  for  a  divorce,  a  verified  appli- 
cation for  a  writ  of  ne  exeat  was  filed,, 
which  alleged  that  the  petitioner  had 
good  reason  to  believe  that  the  re- 
spondent was  about  to  depart  from 
the  state,  and  would  depart  from  the 
state  before  the  time  for  hearing,  for 
the  purpose  of  avoiding  any  order  that 
the  court  might  make  in  the  premises. 
It  did  not  state  the  facts  on  which 
the  belief  of  the  petitioner  was  based. 
Holding  the  application  to  be  insuffi- 
cient, the  court  said:  "The  practice 
which  has  prevailed  in  this  state  as 
to  the  issuing  of  writs  of  ne  exeat  has 
not  been  uniform,  and  has  sometimes 
been  too  lax.  In  some  cases  the  afii- 
davits  which  have  been  filed  have  been. 
wanting  in  certainty  and  fullness,  and 
in  others  writs  have  been  issued  even 
without  any  affidavit  at  all.  For  the 
purpose  of  establishing  a  more  correct 
practice,  the  writ  will  not  hereafter 
be  granted  except  upon  affidavit  veri* 
fying  the  charges  contained  in  the 
main  petition,  and  containing  allegra- 
tions  of  facts  or  circumstances  satis- 
factorily evincing  an  intention  of  the 
respondent  to  depart  from  the  state  to 
avoid  performance  of  the  decree  of 
the  court  on  hearing,  or  of  his  threat 
or  declaration  of  such  intention.*'  See 
to  the  same  effect  Yule  v.  Yule  (1854) 
10  N.  J.  Eq.  188. 

Where  the  defendant  gives  bond  to 
escape  imprisonment  under  the  writ, 
conditioned  that  he  will  not  go  out  of 
the  state  without  leave  of  the  courts 
no  time  being  fixed  after  which,  with- 
out lawful  discharge,  he  is  at  liberty 
to  depart,  his  departure  without  such 
discharge  and  without  leave  of  the 
court,  whether  before  or  after  a  decree 
for  alimony,  is  a  breach  of  the  condi- 
tion. Marselis  v.  People  (1902)  la 
Colo,  App.  258,  71  Pac.  429. 

HI,  View  that  writ  will  not  iMue  hefore^ 
alimony  decreed. 

In  a  few  American  jurisdictions  and 
in  England,  the  rule  is  that  the  writ 
will  not  issue  until  the  right  to  ali- 
mony has  been  established,  and  the 
amount  fixed  by  judicial  decree.  Bay- 
ly V.  Bayly  (1847)  2  Md.  Ch.  326;  Dro- 
let  V.  Drolet  (1884)  How.  N.  P.  (Mich.) 
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14;  Bailey  v.  Gadwell  (1883)  51  Mich. 
217,  16  N.  W.  381;  Street  v.  Street 
(1823)  Turn.  &  R.  322, 37  Eng.  Reprint, 
1124;  Vandergucht  v.  De  Blaquiere 
(1838)  8  Sim.  315,  59  Eng.  Reprint, 
125,  7  L.  J.  Ch.  N.  S.  270,  2  Jur.  738, 
affirmed  in  (1839)  5  Myl.  &  G.  229,  41 
Eng.  Reprint,  358,  3  Jur.  1116;  Coglar 
V.  Coglar  (1790)  1  Ves.  Jr.  94,  30  Eng. 
Reprint,  246;  Shaftoe  v.  Shaftoe 
(1802)  7  Ves.  Jr.  172,  32  Eng.  Reprint, 
70;  Dawson  v.  Dawson  (1803)  7  Ves. 
Jr.  174,  32  Eng.  Reprint,  71 ;  Haff ey  v. 
Haffey  (1807)  14  Ves.  Jr.  261,  33  Eng. 
Reprint,  521;  Sniithson's  Case  (1726) 
2  Vent.  345,  86  Eng.  Reprint,  477;  Read 
V.  Read  (1668)  1  Gh.  Gas.  116,  22  Eng. 
Reprint,  720,  2  Rep.  in  Gh.  19,  21  Eng. 
Reprint,  604;  Ex  parte  Whitmore 
(1750)  Dick.  143,  21  Eng.  Reprint,  223 ; 
Oldham  v.  Oldham  (1802)  7  Ves.  Jr. 
410,  32  Eng.  Reprint,  166.  See  also 
Anonymous  (1741)  2  Atk.  211,  26  Eng. 
Reprint,  530;  Head  v.  Head  (1749)  8 
Atk.  295,  26  Eng.  Reprint,  972 ;  Pearne 
V.  Lisle  (1749)  1  Ambl.  75,  27  Eng. 
Reprint,  47;  Cock  v.  Ravie  (1801)  6 
Ves.  Jr.  283,  31  Eng.  Reprint,  1058. 

In  Bayly  v.  Bayly  (1847)  2  Md.  Gh. 
326,  the  plaintiff  in  an  action  for 
separation  and  for  alimony  prayed  a 
writ  of  ne  exeat.  The  writ  was 
granted  and  on  a  motion  to  discharge 
the  writ  the  court  said :  "In  the  case 
now  under  consideration,  no  decree  for 
alimony  has  been  passed,  and,  indeed, 
the  title  to  any  such  decree  is  strong- 
ly contested  by  the  answer  in  aver- 
ments and  statements  responsive  to 
the  allegations  of  the  bill.  There  is 
moreover,  a  wide  difference  between 
the  statements  in  the  bill  and  answer 
with  reference  to  the  value  of  the 
defendant's  estate,  the  bill  alleging 
him  to  be  worth  $15,000,  whilst  in  his 
answer,  he  says  he  is  not  worth  $500. 
.  .  .  This  is  a  case,  then,  in  which 
the  writ  issued  upon  the  ex  parte  ap- 
plication of  the  wife,  verified  alone 
by  her  affidavit,  before  a  decree  had 
passed  establishing  her  right  to  ali- 
mony, and  in  which  her  right  is  dis- 
puted by  strong  statements  in  the  an- 
swer imputing  gross  misconduct  to 
her.  The  allegation  of  an  intention 
to  remove  from  the  state  is  positively 
denied  by  the  defendant,  and  the  ques- 


tion now  is  whether,  according  to  the 
case  as  presented  by  bill  and  answer, 
the  writ  shall,  or  shall  not,  be  dis- 
charged. ...  In  this  case  the  chan- 
cellor considers  it  proper,  in  view  of 
the  positive  denial  in  the  answer  of 
the  intention  to  leave  the  state  imputed 
to  the  defendant  by  the  bill,  and  of 
the  other  defenses  taken  in  the  an- 
swer, to  grant  the  motion,  and  will 
pass  an  order  accordingly." 

In  Bailey  v.  Gadwell  (1883)  51  Mich. 
217,  16  N.  W.  381,  it  was  held  that  the 
courts  of  equity  in  Michigan  had  only 
"the  powers  and  jurisdictions  of  the 
court  of  chancery  in  England,  with  the 
exceptions,  additions,  and  limitations 
created  and  imposed  by  the  Gonstitu- 
tion  and  laws"  of  the  state;  that  no 
additions  to  their  jurisdiction  to  issue 
writs  of  ne  exeat  had  been  thus  de- 
clared; and  that  therefore  there  was 
no  power  to  issue  the  writ  before  the 
rendition  of  a  decree  for  alimony, 
since  in  the  English  courts  the  juris- 
diction had  been  limited  to  cases 
where  the  default  of  the  defendant 
was  capable  ef  direct  measurement, 
and  clearly  made  out,  and  where  no 
other  remedy  was  attainable.  So,  in 
Drolet  V.  Drolet  (1884)  How".  N.  P. 
(Mich.)  14,  the  court  said:  ''In  gen- 
eral the  writ  will  not  be  granted  un- 
less in  case  of  equitable  debts  and 
claims.  The  debt  must  exist  at  the 
time,  or  be  so  far  matured  that  pres- 
ent payment  can  rightfully  be  demand- 
ed. ..  .  The  English  courts  hold 
that  the  writ  will  not  be  allowed  in 
cases  of  permanent  alimony  decreed 
except  for  arrears  due  and  unpaid. 
.  .  .  And  it  seems  the  writ  will  not 
be  granted  in  cases  of  temporary  ali- 
mony. ...  I  am  therefore  of  the 
opinion  that  a  writ  of  ne  exeat  is  not 
authorized  in  this  state  in  cases  of 
temporary  alimony." 

In  England,  the  law  governing  the 
issuance  of  a  writ  of  ne  exeat  in  ali- 
mony cases  was  settled  at  an  early 
date.  The  chancery  courts  granted 
the  writ  where  the  facts  warranted  it, 
in  favor  of  a  wife  who  had  obtained 
a  sentence  for  alimony  against  her 
husband  in  the  ecclesiastical  court. 
Read  v.  Read  (1668)  1  Gh.  Gas.  115, 
22  Eng.  Reprint,  720,  2  Rep.  in  Gh.  19, 
21  Eng.  Reprint,  604;  Ex  parte  Whit- 
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more  (1750)  Dick.  143,  21  Eng.  Re- 
print,  223;  Smithson's  Case  (1725)  2 
Vent.  345,  86  Eng.  Reprint,  477 ;  Head 
V.  Head  (1749)  3  Atk.  295,  26  Eng. 
Reprint,  972.  See  also  Oldham  v.  Old- 
ham (1802)  7  Ves.  Jr.  410,  32  Eng. 
Reprint,  166.  The  ecclesiastical  court 
could  not  compel  the  husband  to  find 
bail.  For  that  reason  chancery  lent 
its  assistance  in  aid  of  the  sentence 
of  that  court  and  of  the  wife  in  whose 
favor  it  had  passed.  Peame  v.  Lisle 
(1749)  1  Ambl.  76,  27  Eng.  Reprint, 
47;  Anonymous  (1741)  2  Atk.  211,  26 
Eng.  Reprint,  530 ;  Vandergucht  v.  De 
Blaquiere  (1838)  59  Eng.  Reprint,  125, 
7  L.  J.  Ch.  N.  S.  270,  8  Sim.  815,  2  Jur. 
738,  affirmed  in  (1839)  5  Myl.  &  C.  229, 
41  Eng.  Reprint,  358,  3  Jur.  1116.  It 
was  done  out  of  compassion  for  her, 
and  to  aid  that  court.  Anonymous 
(Eng.)  supra.  The  writ  could  not  be 
obtained  pending  the  suit  in  the  ec- 
clesiastical court,  but  only  after  sen- 
tence had  passed,  granting  alimony 
and  fixing  the  amount.  Coglar  v.  Cog- 
lar  (1790)  1  Ves.  Jr.  94,  30  Eng.  Re- 
print, 246;  Cock  v.  Ravie  (1801)  6  Ves. 
Jr.  283,  31  Eng.  Reprint,  1058.  Where 
the  application  for  the  writ  was  made 
pending  the  suit  in  the  ecclesiastical 
court,  but,  before  it  was  disposed  of, 
sentence  for  alimony  was  obtained,  the 
court  granted  it  for  the  amount  thus 
decreed.  Shaftoe  v.  Shaftoe  (1802)  7 
Ves.  Jr.  172,  32  Eng.  Reprint,  70. 
Where  an  appeal  was  taken  from  a 
sentence  for  alimony,  a  writ  of  ne 
exeat  regno  would  not  be  issued  dur- 
ing its  pendency,  the  alimony  not  be- 
ing considered  by  the  ecclesiastical 
court  as  due  so  long  as  an  appeal  from 
the  sentence  was  pending;  nor  would 
it  be  issued  for  interim  alimony. 
Street  v.  Street  (1823)  Turn.  &  R.  322, 
37  Eng.  Reprint,  1124.  If  alimony  for 
which  sentence  had  been  passed  was 
payable  in  instalments,  the  writ  could 
be  obtained  only  for  arrears  actually 
due.  Dawson  v.  Dawson  (1803)  7  Ves. 
Jr.  174,  32  Eng.  Reprint,  71;  Haffey 
V.  Haffey  (1807)  14  Ves.  Jr.  261,  33 
Eng.  Reprint,  521. 

IV.  Particular  fiirisdictiana. 

In  Connecticut  there  seems  to  be 
only  one  case,  and  that  an  early  one, 
involving  an  application  for  the  writ 


of  ne  exeat  in  support  of  a  demand  for 
alimony.  The  application  was  not 
made  until  after  the  decree  had  been 
rendered,  and  was  granted  by  the 
court.  Lyon  v.  Lyon  (1851)  21  Conn. 
199,  note  a. 

In  New  York,  though  the  writ  of  ne 
exeat  is  now  abolished  by  statute 
(Code  Civ.  Proc.  §  548),  an  order  for 
arrest  of  the  defendant  in  a  suit  for 
separation  or  divorce  is  authorized  un- 
der circumstances  which  would  have 
formerly  warranted  the  Issuance  of 
the  writ,  by  §  550  of  the  Code,  which 
provides  that  "a  defendant  may  also 
be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  per- 
formance of  an  act  the  neglect  or 
refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt^ 
where  the  defendant  is  not  a  resident 
of  the  state,  or,  being  a  resident*  is 
about  to  depart  therefrom,  by  reason 
of  which  nonresidence  or  departure 
there  is  danger  that  a  judgment  or  an 
order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual."  See 
Boucicault  v.  Boucicault  (1880)  21 
Hun  (N.  Y.)  431,  59  How.  Pr.  131; 
Gardiner  v.  Gardiner  (1877)  3  Abb. 
N.  C.  (N.  Y.)  1;  Taber  v.  Taber  (1891) 
28  Jones  &  S.  65,  21  N.  Y.  Civ.  Proc. 
Rep.  340.  See  also  Collins  v.  Collins 
(1880)  80  N.  Y.  24. 

Before  the  enactment  of  the  statute 
abolishing  the  writ.  Chancellor  Kent 
had  held  in  the  leading  case  of  Denton 
v.  Denton  (1815)  1  Johns.  Ch.  (N.  Y.) 
364,  that  the  writ  might  be  granted 
prior  to  the  rendition  of  a  decree  for 
alimony,  saying:  "The  great  difficulty 
in  these  applications,  when  a  suit  is 
pending  for  alimony,  is,  that  the  right 
to  alimony,  and  the  amount  of  it,  is 
uncertain ;  and  there  is  no  certain  sum 
for  which  to  mark  the  writ.  This 
court  has  always  expressed  an  inclina- 
tion to  interfere  in  favor  of  the  wife, 
if  that  difficulty  could  be  surmounted. 
.  .  .  It  does  not  appear  to  me  that 
the  difficulty  of  fixing  on  a  sum  is  ab- 
solutely insurmountable.  Courts  of 
law  always  surmount  it,  when  the  writ 
is  marked  for  bail  in  actions  founded 
on  torts.  The  amount  of  alimony  will 
have  a  material  reference  to  the  rank 
of  the  parties,  and  the  property  of  the 
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husband.  The  case  will  always  be 
governed  by  a  sound  discretion,  aris- 
ing out  of  its  special  circumstances; 
and  the  court  will  take  care  that  the 
writ  be  not  used  for  oppression  or  ex- 
tortion. Under  this  limitation,  the 
process  in  cases  like  this,  when  the 
intended  departure  of  the  husband  is 
clearly  made  out,  appears  to  me  to  be 
essential  to  justice/'  The  rule  laid 
down  in  Denton  v.  Denton  was  fol- 
lowed in  several  other  New  York  deci- 
sions. Thus,  in  Forrest  v.  Forrest 
(1850)  10  Barb.  (N.  Y.)  50,  2  Edm. 
SeL  Gas.  171,  an  action  for  a  separa- 
tion,  the  plaintiff  secured  in  the  lower 
court  a  writ  of  ne  exeat  to  prevent 
her  husband  from  leaving  the  state. 
The  appellate  court,  while  concurring 
in  the  rule  that  the  writ  might  be 
issued  before  a  decree  for  alimony  was 
granted,  held  that  the  facts  proven 
did  not  sufficiently  show  that  the  de- 
fendant intended  to  leave  the  jurisdic- 
tion and  that  the  writ  of  ne  exeat 
shduld  be  discharged.  In  Bushnell  v. 
Bttshnell  (1852)  7  How.  Pr.  (N.  Y.) 
389»  an  action  for  a  separation,  tho 
plaintiff  obtained  a  writ  of  ne  exeat 
to  prevent  the  defendant  from  leaving 
the  state.  It  was  contended  that  the 
court  did  not  have  the  power  to  issue 
the  writ,  as  the  Code  enacted  in  1831 
provided  that  ''no  person  shall  be  ar- 
rested in  a  civil  action  except  as  pre- 
scribed by  this  act;  but  the  provision 
shall  not  affect  the  act  to  abolish  im- 
prisonment for  debt,  and  to  punish 
fraudulent  debtors,  passed  April  26th, 
1831,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  proceedings  for 
contempt.'*  The  court,  after  consider- 
ing the  various  sections  relating  to 
arrest,  said:  "In  view,  therefore,  of 
the  fact  that  the  Code  has  not  express* 
ly  abolished  the  writ,  nor  given  any- 
thing as  a  isubstitute  therefor,  and 
deeming  the  power  of  awarding  such 
process  essential  to  the  exercise  of  the 
legitimate  powera  of  a  court  of  equity, 
and  not  to  be  taken  away  by  implica- 
tion, I  am  constrained  to  hold  that  this 
court  still  possesses  the  authority  to 
retain  a  suitor  by  ne  exeat"  In  Ham- 
mond V.  Hammond  (1839)  Clarke,  Ch«l 


(N«  Y«)  151,  it  appeared  that  the  plain- 
tiff, on  filing  a  bill  for  a  separation, 
secured  a  writ  of  ne  exeat.  The  defend- 
ant moved  to  dissolve  the  writ,  alleg- 
ing that  he  had  no  intention  of  leaving 
the  state.  It  was  held  that  the  writ 
should  not  be  dissolved,  as,  if  the  de- 
fendant's contentions  were  true,  the 
writ  would  not  annoy  him,  and  if  the 
writ,  was  dissolved  and  the  defendant 
should  leave  the  state,  the  plaintiff 
would  be  remediless.  In  Kirby  v.  Kir- 
by  (1828)  1  Paige  (N.  Y.)  261,  it  was 
held  that.  In  denying  a  motion  to  dis- 
charge the  writ,  if  it  appeared  that 
the  writ  required  bail  in  too  large 
a  sum,  the  amount  would  be  reduced. 

In  Washington,  in  Holcomb  v.  Hol- 
comb  (1908)  49  Wash.  498,  95  Pac. 
1091,  pending  an  appeal  from  a  judg- 
ment granting  the  plaintiff  a  divorce, 
an  application  was  made  to  the  appel- 
late court  for  an  allowance  of  alimony 
pendente  lite  and  for  a  writ  of  ne  exeat 
to  restrain  the  defendant  from  leaving 
the  state  without  the  order  of  the 
court.  The  appellate  court  decreed 
that  part  of  the  application  asking  for 
a  writ  of  ne  exeat,  saying:  "We  do  not 
think  there  is  any  sufficient  showing 
that  the  appellant  is  about,  or  threat- 
ening, to  leave  the  jurisdiction  of  the 
court;  and  in  view  of  the  fact  that  a 
considerable  portion  of  the  property  is 
real  estate,  which  it  would  be  difficult 
for  him  to  pass  title  to  without  the 
consent  of  respondent,  and  having  in 
mind  also  the  stay  bond,  we  do  not 
think  that  an  order  or  writ  of  this 
kind  is  justified.*' 

In  Wisconsin  it  is  held  in  the  re- 
ported case  (Ex  parte  Grbic,  ante, 
325)  that  the  court  has  jurisdiction, 
.  under  its  general  statutory  powers  in 
divorce  cases,  to  issue  a  writ  of  ne 
exeat,  so  that  its  judgment,  when 
rendered,  may  not  be  ineffective. 
The  decision,  in  referring  to  the  ren- 
dition of  judgment,  apparently  means 
a  final  judgment  for  alimony,  since  at 
the  time  the  writ  of  ne  exeat  was  is- 
sued in  that  case  an  order  for  tempo- 
rary alimony  had  actually  been  made. 

£•  C*  B« 
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OGDEN-HOWARD  COMPANY,  PlfF.  in  Err^ 

V. 

JOHN  H.  BRAND. 

Delaware  Supreme  Court  ^Novethber  26,  1919, 
(—  Del.  — ,  108  Atl.  277.) 

Damages  -—  for  wrongful  discharge  from  employment. 

1.  The  measure  of  damages  recoverable  by  a  wrongfully  discharged 
employee  is  the  stipulated  salary  for  such  period  as  he  may  be  entitled  to 
recover  damages,  less  any  amount  he  actually  received  or  might  have  re- 
ceived by  due  and  reasonable  diligence  during  such  period  after  discharge. 

[See  note  an  this  question  beginning  on  page  338.] 


Action  —  for  breach  of  contract  of 
hiring  ^single  or  successive. 

2.  But  one  action  can  be  maintained 
for  the  wrongful  discharge  of  one  em- 
ployed under  seal  to  render  services 
for  a  term  of  years,  although  provi- 
sion is  made  in  the  contract  for  termi- 
nation of  the  contract  only  upon  the 
giving  of  notice  for  a  specified  time. 

[See  1  R.  C.  L.  353-366.] 


»—  form  —  debt  —  breach  of  contract 
for  services. 

3.  An  action  for  debt  will  not  lie 
to  recover  damages  for  wrongful 
breach  of  a  contract  under  seal  to 
employ  plaintiff's  services  for  a  speci- 
fied term. 


Error  to  the  Superior  Court  for  New  Castle  County  (Conrad  and  HeiseU 
JJ.)  to  review  judgments  in  favor  of  plaintiff  in  actions  of  debt,  brought 
to  recover  damages  for  wrongful  breach  of  a  contract  under  seal  to  em- 
ploy his  services  for  a  specified  term.    Reversed. 


Statement  by  Rice,  J.: 

Actions  of  debt  by  John  H.  Brand 
against  the  Ogden-Howard  Com- 
pany, an  incorporation,  before  a 
justice  of  the  peace.  Judgments 
for  the  plaintiff.  Defendant  brings 
appeals  to  the  superior  court 
(Judges  Conrad  and  Heisel  sit- 
ting.) Verdicts  and  judgments  for 
plaintiff.     Defendant  brings  error. 

John  H.  Brand,  the  plaintiff  be- 
low and  defendant  in  error,  was  em- 
ployed by  the  Ogden-Howard  Com- 
pany, the  defendant  below  and 
plaintiff  in  error,  as  buyer  and  man- 
ager, under  the  terms  of  a  written 
contract  under  seal,  for  the  period 
from  February  1,  1914,  to  January 
1,  1919,  at  a  salary  of  $100  a  week. 
The  contract  provided  that  the  em- 
ployment might  be  terminated  at 
any  time  by  either  party  to  the  con- 
tract giving  to  the  other  six 
months*  notice  in  writing  of  such 
intention  to  terminate,  and  after 
the  expiration  of  the  six  months' 
notice  the  agreement  should  termi- 


nate and  be  void.  The  contract  pro- 
vided that  Brand  should  devote  the 
whole  of  his  time,  attention,  and 
energy  to  the  performance  of  his 
duties  under  the  contract  during 
the  time  of  the  agreement.  On 
February  27,  1918,  the  Ogden-How- 
ard Company  discharged  Brand 
from  its  employ  as  buyer  and  man- 
ager without  giving  him  prior  no7 
tice  in  vmting,  and  thereafter 
Brand  performed  no  services  for 
the  company,  although  ready  and 
willing  to  do  so  until  April  1st  fol- 
lowing. 

Brand  brought  the  five  suits  now 
before  this  court  on  a  writ  of  error, 
together  with  several  other  suits, 
before  a  justice  of  the  peace  against 
the  Ogden-Howard  Company  for 
salary  subsequent  to  the  date  of  his 
discharge  and  prior  to  the  expira- 
tion of  the  term  of  notice,  each 
suit  being  for  the  sum  of  $100  sala- 
ry claimed  under  the  contract  for 
the  week  mentioned  in  the  particu- 
lar suit.    The  judgments  before  the 
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justice  of  the  peace  in  favor  of 
Brand  were  appealed  to  the  superior 
<ourty  and  by  the  consent  of  both 
parties  the  five  suits  now  in  this 
court  and  two  others  were  tried  to- 
gether. Judgments  were  entered 
in  the  superior  court  in  favor  of 
Brand  for  $100  each  in  the  five 
suits.  By  a  stipulation  filed  in  the 
supreme  court,  counsel  agreed  that 
the  record  and  briefs  filed  in  the 
first  of  the  cases  on  the  docket  of 
the  supreme  court  should  be  con- 
sidered as  having  been  filed  in  the 
remaining  four  cases  on  the  docket. 
In  the  superior  court  the  plaintiff 
filed  a  pro  narr.  in  debt.  At  the 
trial  the  defendant  introduced  evi- 
dence to  show  that  Brand  did  not 
devote  the  whole  of  his  time  and 
energy  to  the  performance  of  his 
duties  as  buyer  and  manager,  re- 
fused to  obey  the  company's  orders, 
and  in  other  ways  neglected  and 
failed  to  perform  his  duties. 

There  are  four  assignments  of  er- 
ror. We  will  consider  only  the  first, 
which  is  as  follows :  ' 

That  the  court  erred  in  declining 
to  give  binding  Instructions  to  the 
jury  to  return  a  verdict  for  the  de- 
fendant, on  the  grounds  as  prayed 
for  by  the  defendant  below,  namely, 
that  the  only  damages  recoverable 
by  a  wrongfully  discharged  em- 
ployee for  the  unexpired  period  of 
the  contract  are  unliquidated,  and 
not  recoverable  in  an  action  of  debt 
on  contract  under  seal. 

Mr.  Charles  P;  Curley,  for  plaintiff 
in  error: 

An  action  of  debt  on  a  contract  un- 
der seal  will  lie  only  where  the  sum 
to  be  recovered  is  certain,  or  capable 
<xl  being  reduced  to  a  certainty  by  cal- 
culation, and  will  not  lie  where  tJfie 
quantum  of  damages  is  uncertain  and 
in  the  jury's  discretion. 

13  Cyc.  406;  1  Chitty,  PI.  *  106;  Love 
T.  Pusey  &  J.  Co.  3  Penn.  (Del.)  577, 
52  Atl.  542. 

The  measure  of  damages  of  a  dis- 
charged employee  is  the  amount  of 
wages  he  would  have  earned  under  the 
contract  of  employment,  deducting, 
however,  such  sums  as  he  earned  or 
by  reasonable  diligence  might  have 
earned  elsewhere. 

Spahn  V.  Willman,  1  Penn.   (Del.) 


125,  89  Atl.  787;  Carroll  v.  Cohen,  5 
Boyce  (Del.)  236,  91  Atl.  1001;  2 
Sedgw.  Damages,  9th  ed.  p.  1348; 
3  Sutherland,  Damages,  4th  ed.  p. 
2556;  26  Cyc.  999;  Howay  v.  Going- 
Northrup  Co.  6  L.R.A.(N.S.)  82,  note. 

A  discharged  employee  cannot  re- 
cover for  constructive  service. 

Elderton  v.  Emmens,  6  C.  B.  160, 136 
Eng.  Reprint,  1213,  17  L.  J.  C.  P.  N.  S. 
307,  affirmed  in  18  C.  B.  495,  188  Eng. 
Reprint,  1292,  4  H.  L.  Cas.  624, 10  Eng. 
Reprint,  606,  18  Jur.  21 ;  Smith  v.  Hay- 
ward,  7  Ad.  &  EI.  544,  112  Eng.  Re- 
print, 575;  Goodman  v.  Pocock,  15  Q. 
B.  576,  117  Eng.  Reprint,  577,  19  L.  J. 
Q.  B.  N.  S.  410,  14  Jur.  1042;  Howard 
V.  Daly,  61  N.  Y.  362,  19  Am.  Rep,  285 ; 
James  v.  Allen  County,  44  Ohio  St. 
226,  58  Am.  Rep.  821,  6  N.  E.  246; 
Jones  V.  Dunton,  7  111.  App.  580;  01m- 
stead  V.  Bach,  78  Md.  182,  22  L.R.A. 
T4,  44  Am.  St.  Rep.  273,  27  Atl.  501; 
Hamilton  v.  Love,  152  Ind.  642,  71  Am. 
St.  Rep.  884,  58  N.  £.  181,  64  N.  E. 
437;  Stone  v.  Bancroft,  112  Cal.  653, 
44  Pac.  1069;  Lichenstein  v.  Brooks, 
75  Tex.  196,  12  S.  W.  975;  Doherty  v. 
Schipper  &  Block,  250  III.  128,  34 
L.R.A.(N.S.)  557,  95  N.  E.  74,  Ann. 
Cas.  1912B,  364. 

.  If  Brand's  discharge  was  justified 
by  misconduct,  he  was  entitled  to  no 
damages  whatever. 

1  Labatt,  M.  &  S.  p.  1087;  26  Cyc. 
987;  Hitchens  v.  School  Dist.  5  Penn. 
(Del.)  325,  62  Atl.  897. 

Messrs.  Robert  Pennington  and 
Samuel  H.  Baynard  for  defendant  in 
error. 

Rice,  J.,  delivered  the  opinion  of 
the  court : 

The  question  presented  by  the 
first  assignment  of  error  is  whether, 
under  a  contract  of  hiring,  such  as 
the  one  before  us,  an  action  of  debt 
will  lie,  where  an  employee  has  been 
wrongfully  dismissed  during  the 
term  of  employment,  for  the  recov- 
ery of  damages  for  wages  after  dis- 
missal, nothing  being  due  for  wages 
actually  earned. 

The  plaintiff  in  error  contends 
that  the  damages  recoverable  are 
not  for  a  sum  certain,  or  capable  of 
being  reduced  to  a  certainty  by  cal- 
culation, and  therefore  an  action  of 
debt  will  not  lie. 

The  defendant  in  error  claims 
that  under  the  terms  of  the  contract 
there  were  two  distinct  periods  of 
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time  involved;  to  wit,  the  first  six 
months  after  his  discharge  without 
notice  as  provided  in  the  contract, 
during  which  time  he  was  entitled 
to  the  sum  of  $100  per  week,  as 
liquidated  damages,  and  second,  the 
period  between  the  expiration  of 
said  six  months  and  the  end  of  the 
term  provided  in  the  contract,  dur- 
ing which  time  the  damages  were 
unliquidated.  The  defendant  in  er- 
ror contends  that  the  damages  were 
liquidated  and  the  action  of  debt 
was  the  proper  action  to  bring  in 
each  of  the  five  cases  now  before 
this  court,  for  the  reason  that  they 
were  brought  to  recover  weekly 
wages  due  within  the  period  provid- 
ed in  the  contract  for  notice  of  its 
termination,  and  in  support  of  this 
contention  cites  Shea  v.  Kerr,  1 
Penn.  (Del.)  530,  43  Atl.  843 ;  Love 
V.  Pusey  &  J.  Co.  3  Penn.  (Del.)  577, 
62  Atl.  542. 

The  principle  of  law  for  which  the 
defendant  in  error  contends  is  gen- 
erally known  as  the  "constructive 
service"  doctrine,  and  he  claims  that 
the  doctrine  has  been  recognized  in 
this  state  in  Shea  v.  Kerr.  This 
doctrine  has  been  recognized  in 
some  jurisdictions  with  approval, 
but  by  the  great  weight  of  author- 
ity in  this  country  it  has  not  been 
approved. 

In  the  case  of  Shea  v.  Kerr,  supra, 
the  court  stated  the  measure  of 
damages  to  be  "the  amount  the  de- 
fendant agreed  to  pay  her  as  salary 
.  for  the  two  weeks,"  covering  the 
period  of  notice  in  the  agreement; 
yet  in  considering  the  Shea  Case 
the  fact  must  be  taken  into  consid- 
eration that  there  was  no  evidence 
introduced  at  the  trial  to  show  that 
the  plaintiff  earned,  or  by  reason- 
able diligence  could  have  earned, 
anything  during  that  time.  In  fact, 
there  was  no  evidence  introduced 
for  the  defense,  therefore  the 
charge  of  the  court  on  the  law  was 
in  conformity  with  the  facts  of  the 
case,  and  we  think  that  this  case 
does  not  support  the  contention  of 
the  defendant  in  error. 

In  the  case  of  Love  v.  Pusey  &  J. 
Co.  supra,  it  was  held  that  an  ac- 


tion of  debt  may  be  maintained  in 
this  state  against  a  stockholder  in 
a  Kansas  corporation  to  enforce  the 
individual  liability  of  such  stock- 
holder under  the  constitutional  and 
statutory  provisions  of  the  state  of 
Kansas,  to  an  amount  equal  to  the 
par  value  of  defendant's  stock,  on 
account  of  the  unpaid  balance  of 
plaintiff's  judgment  obtained  in 
Kansas  against  the  corporation. 
We  do  not  consider  this  case  an  au- 
thority in  support  of  Brand's  con- 
tention in  the  case  now  before  us» 
as  the  cases  are  not  analogous  in 
any  respect. 

Other  cases  in  this  state,  brought 
by  an  employee  against  an  employ- 
er, to  recover  damages  for  wrongful 
dismissal  under  a  contract  of  hiring, 
are:  Spahn  v.  Willman,  1  Penn. 
(Del.)  125,  39  Atl.  787;  Kitchens  v. 
School  Dist.  5  Penn.  (Del.)  325,  62 
Atl.  897 ;  Carroll  v.  Cohen,  5  Boyce 
(Del.)  235,  91  Atl.  1001. 

In  the  case  of  Spahn  v.  Willman, 
the  defendant  at  the  trial  offered 
evidence  to  show  that  the  plaintiff 
had  refused  work  of  a  similar  char- 
acter offered  by  a  third  person  dur- 
ing the  term  of  the  alleged  contract 
after  plaintiff's  dismissal.  Objec- 
tion was  made  to  the  testimony  on 
the  ground  that  plaintiff,  if  he  had 
been  wrongfully  discharged  during 
the  term  of  the  contract,  was  not 
obliged  to  look  for  other  work,  but 
could  wait  until  the  end  of  the  peri- 
od covered  by  the  contract  and  then 
sue  for  his  wages.  The  court  over- 
ruled the  objection  and  admitted 
the  evidence,  stating  that  such  evi- 
dence went  to  the  measure  of  dam- 
ages. In  the  charge  to  the  jury  the 
court  stated  the  measure  of  dam- 
ages to  be  such  amount  as  the  plain- 
tiff would  have  been  entitled  to  un- 
der the  terms  of  the  contract,  less 
any  amount  he  may  have  earned  in 
the  time  which  he  would  have  given 
to  his  work  if  he  had  continued  in 
the  defendant's  employ. 

In  Hitchens  v.  School  Dist.  the 
defense  was  that  the  employee  had 
broken  the  contract,  and  the  em- 
ployer, therefore,  was  justified  in 
dismissing  the  plaintiff.    There  was 
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no  evidence  introduced  at  the  trial 
to  show  that  the  plaintiff  earned  or 
reasonably  might  have  earned  any- 
thing during  the  term  of  the  con* 
tract  The  court  stated  the  meas* 
ure  of  damages  to  be  what  the 
plaintiff  would  have  earned  under 
the  contract,  and  said  nothing  rela- 
tive to  what  he  might  have  earned 
elsewhere,  as  there  was  no  evidence 
on  this  point. 

In  the  case  of  Carroll  v.  Cohen, 
the  court  stated  the  plaintiff's 
measure  of  damages  to  be  '^he 
amount  of  his  wages,  as  contracted 
for,  for  the  unexpired  portion  of  the 
term  of  employment,  less  the 
amount  he  has  earned  or  might,  by 
reasonable  effort,  have  earned  in 
other  employment  during  such  un- 
expired term."  It  does  not  appear 
in  the  report  of  the  case  that  the 
employee  earned  ansrthing  else- 
where, yet  from  the  language  em- 
ployed by  the  court  in  stating  the 
measure  of  damages  it  is  reasonable 
to  assume  that  such  evidence  was 
introduced  at  the  trial. 

We  think  it  may  reasonably  be 
said  that  whatever  difference  there 
appears  to  be  as  to  the  measure  of 
damages  in  the  Delaware  cases  is 
due  to  the  nature  of  the  evidence 
introduced,  or  to  the  lack  of  evi- 
dence at  the  trial. 

The  contract  now  before  the  court 
18  one  of  hiring,  under  seal,  under 
the  tenns  of  which  the  plaintiff  was 
employed  and  entered  the  service  of 
the  defendant  company  as  buyer 
and  manager  of  their  business.  The 
employment  was  for  a  definite  peri- 
od, from  the  1st  day  of  February, 
1914,  to  the  1st  day  of  January, 
1919,  with  the  right  reserved  by 
either  party  to  terminate  the  agree- 
ment upon  six  months'  written  no- 
tice. There  was  but  one  contract 
between  the  parties,  and  the  dis- 
charge of  Brand  was  a  single  act 
constituting  but  one  breach,   and 

damages*  for   such 

b^iTlf 'eom-  *  breach  can  be  re- 
tTMt  mt  itirteac^  covered  in  but  one 
:!S!;Ui'e.  action.      That    the 

right  was  reserved 
to  either  party  to  terminate  the  con- 
8  A.L.R.— 22. 


108  Atl,  177.) 

tract  upon  notice  would  not  be  a 
sufficient  reason  for  holding  that 
there  was  a  dismissal  at  the  begin- 
ning of  the  period  of  notice  and  an- 
other dismissal  at  the  end  of  that 
period,  thereby  constituting  two  dis- 
tinct and  separate  breaches  of  the 
contract. 

Ill  the  few  states  which  recognize 
the  "constructive  service"  doctrine, 
an  employee  who  has  been  wrong- 
fully discharged  under  a  contract 
of  employment  for  a  definite  term, 
and  who  is  ready  to  perform  his 
,  part  of  the  contract,  may  possibly 
recover  in  damages  the  exact 
amount  of  his  wages  as  stipulated 
in  the  agreement,  for  such  time  as 
he  holds  himself  ready  and  willing 
to  perform  his  duties  under  the  con- 
tract. In  these  states  an  action  of 
debt  may  be  the  proper  action  in 
such  cases,  because  the  damages 
would  be  for  a  sum  certain. 

From  our  observation  with  re- 
spect to  the  Delaware  cases  it  will 
be  seen  that  the  "constructive  serv- 
ice'* doctrine  has  never  been  recog- 
nized in  this  state,  neither  is  it  ap- 
proved by  the  overwhelming  weight 
of  authority  in  this  country.  In 
this  state  and  the  other  jurisdic- 
tions where  the  constructive  service 
doctrine  is  not  recognized,  the  dis- 
charged employee  can  recover  dam- 
ages only  for  the  breach  of  the  con- 
tract, and  the  measure  of  damages 
is  uniformly  held  to  be  the  stipulat- 
ed salary  for  such 


period  as  he  may  be  w^Bi&^diL 
entitled  to  recover  JlLVi5%J:;;[^ 
damages,   less   any 
amount  he  actually  earned  or  might, 
by  due  and   reasonable   diligence, 
have  earned  during  such  period  aft- 
er discharge.    The  measure  of  dam- 
ages in  this  state  being  as  stated, 
the  conclusion  must  be  reached  that 
the  damages  recoverable  in  such  an 
action  are  not  for  a  sum  certain, 
or  capable  of  being  reduced  to  a  cer- 
tainty by  calculation,  such  as  would 
admit  of  the  action  of  debt  as  a 
proper  or  maintainable  one. 
We  are  therefore  of  the  opinion 
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that  the  court  below  was  in  error 
in  declining  to  give  binding  instruc- 
tions to  the  jury  to  return  a  verdict 
_  _  for  the  defendant, 
debt^jreach  of    on  the  gTound  that 

•e^vice.. '"*'         ^^®  damages  recov- 
erable by  a  wrong- 
fully discharged  employee  for  the 
unexpired   period   of  the   contract 


are  unliquidated,  and  not  recover- 
able in  an  action  of  debt. 

Finding  error  in  the  proceedings 
below,  as  specified  by  the  first  as- 
signment of  error,  the  court  directs 
that  the  judgments  below  be  re- 
versed and  the  cases  remanded  to 
the  court  below  for  further  proceed- 
ings. 


ANNOTATI(»I. 
Wrongful  discliarge  of  servant— doctruie  of  ^'coastnictive  service.** 


I.  Scope  and  introduction,  338. 
II.  Origin  and  theory  of  doctrine,  338. 

III.  Adoption,  340. 

IV.  Repudiation: 

a.  In  general,  342. 

J.  Scope  and  introduction. 

The  purpose  of  the  present  annota- 
tion is  to  treat  merely  the  theory, 
origin,  and  development  of  the  doc- 
trine of  constructive  service  as  ap- 
plied to  a  wrongfully  dischaTged 
servant,  and  to  determine  the  present 
status  of  that  doctrine  in  the  various 
jurisdictions  which  have  either  adopt- 
ed or  rejected  it,  without  going  into 
the  more  specific  questions  with  re- 
spect to  its  effect  upon  the  form  of 
action,  the  measure  of  damages,,  etc. 

Generally  speaking,  it  may  be  said 
that  the  result  of  a  somewhat  extended 
investigation  shows  that  the  doctrine 
of  "constructive  service"  arose  in  Eng- 
land; that  it  is  now  the  law  in  Ala- 
bama, Arkansas,  Georgia,  Massachu- 
setts, Michigan,  Mississippi,  Montana, 
Pennsylvania,  and  South  Carolina ;  that 
decisions  in  Colorado  and  Iowa  contain 
dicta  favorable  to  its  application,  and 
that  Rhode  Island  and  Wyoming  have 
decisions  which  possibly  might  be  re- 
garded as  favorable;  and  that  the  doc- 
trine has  been  definitely  repudiated 
in  the  land  of  its  origin,  as  well  as  in 
Alaska,  Arizona,  California  (one 
qualification),  Delaware,  Illinois,  In- 
diana, Maryland,  Minnesota,  Missouri, 
New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Oklahoma,  Oregon,  Tennes- 
see, Texas,  Vermont,  Virginia,  and 
West  Virginia,  while  decisions  in  Ken- 
tucky, Washington,  and  Wisconsin  are 
seemingly  adverse.     It  is  also  of  in- 


IV. — continued. 

b.  Jurisdictions     repudiating    doc- 
trine, 343. 
e.  Rationale  of  repudiation,  347. 
y.  Statutory  provisions,  349. 

terest  that,  like  England,  a  number  of 
other  jurisdictions  which  now  repudi- 
ate the  doctrine  at  one  time  accepted 
it 

//.  OHgin    and   theory    of   doctrine. 

A  decision  by  Lord  Ellenborough  in 
the  case  of  Gandall  v.  Pontigny  (1816) 
4  Campb.  (Eng.)  375,  1  Starkie,  198, 
is  generally  credited  with  the  creation 
of  the  doctrine  of  "constructive  serv- 
ice.'' In  this  case  it  was  held  that  a 
servant  who  was  wrongfully  dis- 
charged before  the  end  of  his  term 
could  recover  the  wages  for  the  full 
term  under  a  count  in  indebitatus  as- 
sumpsit for  work  and  labor,  the  theory 
of  the  decision  being  that,  having 
served  a  part  of  the  term,  and  being 
willing  to  serve  the  balance  thereof, 
the  servant,  in  contemplation  of  law, 
could  be  regarded  as  having  served 
the  whole  term. 

Thus  arose  in  England  the  so-called 
"doctrine  of  constructive  service,"  the 
essential  feature  of  which  is  recovery 
of  wages  on  the  ground  of  readiness 
and  willingness  to  perform,  the  theory 
of  the  doctrine  being  that  where  one 
is  ready  and  willing  to  perform  his 
contract,  and  so  holds  himself,  but  is 
wrongfully  prevented  from  doing  so, 
he  should  be  regarded  in  law  as  hav- 
ing actually  performed  it.  To  illus- 
trate, it  has  been  said  (James  v.  Allen 
County  (1886)  44  Ohio  St.  226,  58  Am. 
St.  Rep.  821,  6  N.  E.  246)  that  the 
theory  of  the  doctrine  of  constructive 
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service  is  that,  inasmuch  as  the  em- 
ployee holds  himself  ready  to  do  the 
work,  therefore  he  has  done  the  work ; 
that  readiness  is,  for  all  purposes, 
equivalent  to  performance.  And  in 
the  Arkansas  case  of  Gardenhire  v. 
Smith  (1882)  39  Ark.  280,  it  was  said 
that  readiness  to  perform  and  tender 
of  performance  are  equivalent  to  per- 
formance. And  in  Cox  v.  Bearden 
(1889)  84  Ga.  804,  20  Am.  St.  Rep.  359, 
10  S.  E.  627,  Bleckley,  Ch.  J.,  dis- 
cussed the  recognition  and  adherence 
by  the  Georgia  courts  to  the  doctrine 
of  "constructive  service"  as  follows: 
"The  state  of  our  law  on  the  subject 
seems  to  be  this :  that  where  a  servant 
is  wrongfully  discharged  after  render- 
ing a  portion  of  the  services  contract- 
ed for,  he  can,  by  waiting  until  the  ex- 
piration of  the  term,  bring  his  action 
for  wages  as  though  he  had  actually 
performed  his  contract.  .  .  .  The 
doctrine  of  constructive  service  recog- 
nized by  Lord  EUenborough  in  Gandall 
V.  Pontigny  (Eng.)  supra,  still  pre- 
vails in  Georgia."  So,  in  Allen  v.  Col- 
liery Engineers'  Co.  (1900)  196  Pa. 
512,  46  Ail.  899,  Fell,  J.,  in  delivering 
the  opinion  of  the  court,  said  that 
"the  generally  recognized  rule  is  that 
an  employee  for  a  fixed  period  who 
has  been  wrongfully  discharged  may 
either  treat  the  contract  as  existing, 
and  sue  for  his  salary  as  it  becomes 
due,  not  on  a  quantum  meruit,  but  by 
virtue  of  the  special  contract,  his 
readiness  to  serve,  being  considered  as 
equivalent  to  actual  service,  or  he  may- 
sue  for  the  breach  of  contract  .at  once, 
or  at  the  end  of  the  contract  period;" 
but,  as  is  shown  infra,  and  as  is  com- 
mented on  by  Labatt  in  his  work  on 
Master  and  Servant,  at  page  1228,  the 
court  was  not  warranted  in  referring 
to  this  rule  as  being  one  which  is  "gen- 
erally recognized."  It  has  also  been 
said  that  the  right  to  recover  the  full 
amount  of  the  stipulated  wages  rests 
upon  the  fact  that  the  contract  is 
entire  and  the  services  personal. 
Ramey  v.  Holcombe  (1852)  21  Ala.  567. 
It  follows  from  the  fact  that  the  doc- 
trine of  constructive  service  is  based 
on  the  theory  that  the  contract  has 
remained  in  force  and  the  services 
contracted  for  have  been  constructive- 


ly performed,  that  the  investigator 
must  keep  clearly  in  mind  the  essential 
distinction  between  such  an  action 
founded  upon  performance  and  an  ac- 
tion for  damages  caused  by  a  wrongful 
dismissal,  based  on  the  breach  of  con- 
tract; or,  as  it  might  be  stated,  actions 
for  wages  as  damages  and  actions  for 
wages  as  wages.  This,  of  course,  ia 
essential  to  a  proper  classification  of 
the  cases,  and  is  often  difficult  of  de- 
termination, especially  in  cases  where 
the  measure  of  damages  is  the  same 
under  both  rules  and  the  courts  have 
not  exercised  precision  in  the  lan- 
guage used.  A  case  illustrative  of 
this  distinction  is  Trustees  v.  Shaffer 
(1872)  68  111.  243,  where  the  court  re- 
jected the  doctrine  of  constructive 
service,  stated  the  rule  of  damages  to 
be  that  when  a  servant  is  hired  for  a 
fixed  period  and  is  discharged  without 
cause  during  the  term,  he  may  recover 
for  the  whole  time,  deducting  any 
amount  obtained  for  work  obtained 
elsewhere,  or  which  might  have  been 
obtained  by  reasonable  effort^  and 
spoke  of  the  nature  of  the  action  to  be 
brought  as  follows:  "But  the  action 
must  be  special,  and  not  for  work  and 
labor  done.  The  damages  result  from 
a  breach  of  the  contract,  in  conse- 
quence of  the  wrongful  dismissal.  The 
services  have  never  been  performed, 
and,  therefore,  indebitatus  assumpsit 
cannot  be  maintained."  And  in  01m- 
stead  v.  Batch  (1898)  78  Md.  182,  22 
L.R.A.  71,  44  Am.  St.  Rep.  278,  27  Atl. 
501,  a  much  cited  case,  the  court,  in 
rejecting  the  theory  of  constructive 
service  and  distinguishing  between 
actions  for  wages  as  such  and  actions 
for  wages  as  damages,  said:  ''But  it 
is  insisted  the  pending  suit  is  not  for 
damages  for  dismissing  the  plaintiff, 
but  that  it  is  an  action  on  the  contract 
to  recover  the  plaintifTs  salary  for  the 
five  weeks  following  the  one  for  which 
a  recovery  had  been  had  before  the 
justice  of  the  peace.  And  the  right 
to  recover  this  salary  as  salary,  and 
not  as  damages  for  a  breach  of  the 
contract,  is  based  upon  the  plaintiff's 
readiness  and  willingness  to  perform 
his  work,  and  not  upon  his  actual  per- 
formance of  it.  In  other  words,  he 
seeks  to  recover  instalments  of  salary 
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for  work  which  he  never  performed, 
and  to  recover  them  merely  because  he 
was  willing  to  perform  it,  but  was  pre- 
vented from  doing  so.  As  thus  pre- 
sented, under  a  contract  that  is  indi- 
visible, and  which  covers  a  hiring  for 
a  whole  year,  at  a  salary  payable  in 
weekly  instalments,  it  is  a  claim  to 
recover  for  constructive  services. 
Had  the  action  been  indebitatus  as- 
sumpsit, it  is  conceded  the  doctrine  of 
constructive  service  would  be  in- 
volved; but  as  the  suit  is  on  an  ex- 
press contract  prescribing  the  amount 
of  each  instalment  of  the  compensa- 
tion, it  is  urged  that  the  defendants 
are  liable  for  the  stipulated  price  of 
the  services  the  plaintiff  agreed  to  per- 
form, but  never  did  perform,  and  that 
they  are  liable  because  the  plaintiff 
was  not  permitted  to  perform,  them, 
though  ready  and  willing  to  do  so.  In 
both  indebitatus  assumpsit  and  in  an 
action  on  an  express  contract  to  re- 
cover wages  for  services  which  have 
not  been  performed,  a  recovery  is 
sought  for  the  amount  that  the  plain- 
tiff would  have  been  entitled  to  recover 
had  the  services  in  fact  been  rendered ; 
and  such  recovery  is  sought,  not  be- 
cause the  services  have  been  rendered, 
but  because  the  plaintiff  was  ready 
and  willing  to  render  them  and  the 
defendant  prevented  him.  In  both  in- 
stances, therefore,  the  readiness  of 
the  plaintiff  to  perform  and  the  refusal 
of  the  defendant  to  allow  a  perform- 
ance constitute,  when  unearned  wages 
are  sued  for,  the  ground  of  the  actions, 
though  the  forms  and  the  allegations 
of  the  pleadings  are  widely  different. 
That  which  is  sought  to  be  recovered 
in  both  cases  is  the  same  thing,  viz., 
wages  as  wages,  though  in  the  one 
case  it  is  under  the  allegation  of  work 
and  labor  done,  which  allegation  is 
attempted  to  be  supported  by  the  proof 
of.  a  readiness  and  willingness  to  per- 
form; and  in  the  other  it  is  under  an 
allegation  of  a  refusal  to  allow  that 
work  to  be  done  which  the  plaintiff 
had  agreed  to  do,  and  continues  ready 
and  willing  to  do.  Salary  as  salary, 
definitely  fixed  and  agreed  to,  and  not 
a  sum  of  money  as  unliquidated  dam- 
ages for  a  broken  contract  of  hiring, 
is  what  is  sued  for  under  the  declara- 


tion in  the  case  at  bar.  It  is  a  suit  to 
recover  wages  though  no  services  have 
been  rendered  at  all,  and,  if  main- 
tainable in  that  form,  would  preclude 
the  defendants  from  showing  by  evi- 
dence that  the  plaintiff  could  have  se- 
cured other  similar  employment  dur- 
ing the  time  covered  by  the  contract; 
because  if  wages,  distinctively  as  wa- 
ges, can  be  recovered  under  such  con- 
ditions. Instead  of  damages  for  a 
wrongful  discharge  or  dismissal,  they 
must  be  recovered  as  specific,  ascer- 
tained debts,  the  amount  of  which  is 
fixed  by  the  contract,  and  is  in  no  way 
subject  to  abatement  by  circumstances 
which  would  reduce  the  damages  in  a 
suit  founded  on  a  refusal  by  the  de- 
fendant to  allow  the  plaintiff  to  per- 
form his  part  of  an  indivisible  con- 
tract of  hiring.  In  other  words,  if» 
under  such  a  contract,  the  plaintiff  is 
entitled  to  recover  wages  as  wages 
upon  a  mere  offer  to  perform,  he  must 
be  entitled  to  recover  just  precisely 
the  wages  named  in  the  contract,  even 
though  he  might  have  obtained  other 
work  of  the  same  kind  at  the  same 
price  during  the  period  for^which  he 
claims  his  wages  under  the  contract. 
This  would  be  recovering  for  con- 
structive services.  That  doctrine  has 
been  altogether  repudiated  both  in 
England  and  in  this  country."  And 
see  Heim  v.  Wolf  (1850)  1  E.  D.  Smith 
(N.  Y.)  70. 

Ill,  Adoption, 

In  accordance  with  the  theory  of 
Gandall  v.  Pontigny  (1816)  4  Campb. 
(Eng.)  875,  1  Starkie,  198,  as  set  out 
supra,  II.,  later  English  cases  for  a 
time  adhered  to  and  applied  the  doc- 
trine of  "constructive  service."  Ta 
this  effect  are  the  following  cases: 
Beeston  v.  CoUyer  (1827)  4  Bing.  309, 
130  Eng.  Reprint,  786,  12  J.  B.  Moore» 
552,  5  L.  J.  C.  P.  180,  29  Revised  Rep. 
576;  Collins  v.  Price  (1828)  5  Bing. 
132,  130  Eng.  Reprint,  1011,  2  Moore 
&  P.  233,  6  L.  J.  C.  P.  244,  30  Revised 
Rep.  542;  Aspdln  v.  Austin  (1844)  5 
Q.  B.  671,  114  Eng.  Reprint,  1402,  Dav. 
&  M.  515,  8  Jur.  355,  13  L.  J.  Q.  B. 
N,  S.  165.  And  see  Pagani  v.  Gan- 
dolfi  (1826)  2  Car,  &  P.  (Eng.)  370, 
31  Revised  Rep.  671;  Buckingham  v« 
Surrey  &  H.  Canal  Co.  (1882)  46  L.  T. 
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K  S.  (Eng.)  885,  46  J.  P.  774;  and 
Lindsay  v.  Queens  Hotel  Co.  (1918)  35 
Times  L.  R.  (Eng.)  101,  63  Sol.  Jo.  136, 
(1918]  W.  N.  352,  146  L.  T.  Jo.  60 
(set  out  infra,  IV.  b). 

And  this  doctrine  was  al^o  adopted 
hy  the  Canadian  case  of  Rice  v.  Bos- 
«ovity  (1874)  23  Lower  Can.  Jur.  141. 
{This  decision  seems  to  have  over** 
looked  the  English  eases  which  have 
repudiated  the  doctrine.)  And  see 
McGuffin  V.  Cayley  (1846)  2  U.  C.  Q.  B. 
308.  But  see  the  later  Canadian  cases 
which  are  set  out  infra,  IV.  b. 

So  the  doctrine  of  "constructive 
service,"  as  established  by  the  earlier 
English  eases,  seems  to  have  been 
adopted  by  the  Scotch  case  of  Arm- 
strong V.  Bainbridge  (1847)  5  Sc.  Sess. 
Cas.  2d  series,  1198.  But  see  Cameron 
V.  Fletcher  (1872)  10  Sc  Sess.  Cas. 
3d  series,  301,  as  cited  infra,  IV.  b. 

And  a  considerable  number  of  the 
states  of  the  Union  have  squarely 
adopted  and  seemingly  still  adhere  to 
the  doctrine  of  constructive  service  as 
established  by  the  earlier  English  de- 
cisions. Jurisdictions  which  the  ad- 
judications show  to  be  in  this  class 
are  as  follows : 

Alabama.  —  Beckwith  v.  Baldwin 
(1848)  12  Ala.  720  j  Ramey  v.  Hol- 
combe  (1852)  21  Ala.  567;  Fowler  v« 
Armour  (1854)  24  Ala.  194;  Strauss  v. 
Meertief  (1879)  64  Ala.  299,  38  Am. 
Rep.  8;  Holloway  v.  Talbot  (1881)  70 
Ala.  389;  Wilkinson  v.  Black  (1885) 
80  Ala.  829;  Liddell  v.  Chidester 
(1887)  84  Ala.  508,  5  Am.  St.  Rep.  387, 
4  So.  426;  Hartsell  v.  Masterson 
(1902)  132  Ala.  275,  31  So.  616;  Marx 
V.  Miller  (1901)  134  Ala.  347,  32  So. 
765. 

Arkansas.  —  Gardenhire  v.  Smith 
(1882)  39  Ark.  280;  Van  Winkle  v. 
Satterfield  (1894)  58  Ark.  617,  23 
L.RA.  853,  25  S.  W.  1113;  Blumenthal 
V.  Bridges  (1909)  91  Ark.  212,  24 
LJl.A.(N.S.)  279,  120  S.  W.  974. 

Georgia. — Rogers  v.  Parham  (1850) 
8  Ga.  190;  Britt  v.  Hays  (1857)  21  Ga. 
157;  Tyler  Cotton  Press  Co.  v.  Cheva- 
lier (1876)  56  6a.  494;  Isaacs  v.  Da- 
vies  (1881)  68  Ga.  169;  Cox  v.  Bear- 
den  (1889)  84  Ga.  304,  20  Am.  St.  Rep. 
359,  10  S.  £.  627;  Beck  v.  Thompson 
&  T.  Spice  Co.  (1899)  108  Ga.  242,  33 


S.  E.  894;  Moore  v.  Kelly  &  J.  Co. 
(1900)  111  Ga.  371,  36  S.  E.  802. 

Massachusetts.  —  Allen  v.  Chicago 
Pneumatic  Tool  Co.  (1910)  205  Mass. 
569,  91  N.  E.  887. 

Michigan. — Hinchman  v.  Matheson 
Motor  Car  Co.  (1908)  151  Mich.  214, 
115  N.  W.  48. 

Mississippi.  —  Armfield  v.  Nash 
(1856)  31  Miss.  361;  Williams  v.  Luck- 
ett    (1899)    77  Miss.  394,  26  So.  967. 

Montana.  —  Isaacs  v.  McAndrew 
(1872)  1  Mont.  437,  9  Mor.  Min,  Rep. 
690. 

Pennsylvania.  —  Kirk  v.  Hartman 
(1869)  63  Pa.  97,  11  Mor.  Min.  Rep. 
450;  Allen  v.  Colliery  Engineers  Co. 
(1900)  196  Pa.  512,  46  Atl.  899;  Heyer 
V.  Cunningham  Piano  Co.  (1898)  6  Pa. 
Super.  Ct.  504.  And  see  Donaldson  v.' 
Fuller  (1817)  3  Serg.  &  R.  505;  Algeo 
V.  Algeo  (1823)  10  Serg.  &  R.  235; 
Stewart  v.  Walker  (1850)  14  Pa.  293; 
King  V.  Steiren  (1862)  44  Pa.  99,  84 
Am.  Dec.  419;  Emery  v.  Steckel  (1889) 
126  Pa.  171,  12  Am.  St.  Rep.  857,  17 
Atl.  601;  and  Clay  (!k>mmercial  Teleph. 
Co.  V.  Root  (1886)  1  Sadler,  485,  17 
W.  N.  C.  200,  4  Atl.  828. 

South  Carolina. — Siatare  v.  People'.s 
Supply  Co.  (1910)  87  S.  C.  171,  69 
S.  E.  152.  And  see  Clancey  v.  Robert- 
son (1818)  9  S.  C.  L.  (2  Mill,  Const.) 
404;  Cox  V.  Adams  (1818)  10  S:  C.  L. 
(1  Nott.  &  M'C.)  284;  Byrd  v.  Boyd 
(1827)  15  S.  C.  L.  (4  M'Cord)  246,  19 
Am.  Dec.  740;  Rye  v.  Stubbs  (1834) 
19  S.  C.  L.  (1  Hill)  384;  Saunders  v. 
Anderson  (1834)  20  S.  C.  L.  (2  Hill) 
486;  Watts  v.  Todd  (1840)  26  S.  C.  L. 
(1  Mt;MulL)  26;  Craig  v.  Pride  (1843) 
29  S.  C.  L.  (2  Speers)  121;  Bradshaw 
V.  Branan  (1851)  39  S.  C.  L.  (5  Rich.) 
465;  Union  Bank  v.  Heyward  (1881) 
15  S.  C.  296;  and  Russell  v.  Arthur 
(1882)  17  S.  C.  477. 

And  the  doctrine  of  "constructive 
service''  seems  to  have  been  accepted 
in  Colorado  and  Iowa  (see  Saxonia 
Min.  &  Reduction  Co.  v.  Cook  (1884) 
7  Colo.  569,  4  Pac.  1111,  which  con- 
tains dicta  to  this  effect;  and  Weeks- 
man  v.  Powell  (1916)  178  Iowa,  991, 
160  N.  W.  377,  wherein  the  court  in  its 
argument  clearly  recegnized  the  right 
of  a  wrongfully  discharged  servant  to 
bring  an  "action  on  the  theory  of  con- 
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struct! ve  service"),  and  possibly  in 
Rhode  Island  and  Wyoming  (see  Frost 
V.  International  Rubber  Go.  (1915)  37 
K.  L  406,  92  AtL  1022,  and  Dunn  v. 
Hereford  (1876)  1  Wyo.  206). 

For  decisions  in  other  jurisdictions 
which  have  adopted  the  doctrine  of 
constructive  service,  but  which  have 
later  been  repudiated,  see  infra,  IV.  b. 

IV,  Repudiation, 
a.  In  general. 

The  doctrine  of  constructive  serv- 
ice upon  which  theory  suit  could  be 
lawfully  brought  at  one  time  in  Eng- 
land and  even  at  present  in  some  of 
the  United  States  seems  to  have  been 
overturned  as  the  law  of  England  and 
mainly  so  in  the  states  of  the  Union. 
For  exp'ress  declarations  to  the  effect 
that  such  a  repudiation  has  been 
made,  see  the  following  cases : 

Alaska.  —  Chase  v.  Alaska  Fish  & 
Lumber  Co.  (1903)  2  Alaska,  82. 

Illinois.  —  Doherty  v.  Schipper  & 
Block  '(1911)  250  111.  128,  34  L.R.A. 
(N.S.)  557,  95  N.  E.  75,  Ann.  Cas. 
1912B,  364;  Jones  v.  Dunton  (1880) 
7  111.  App.  580. 

Indiana.  —  Ricks  v.  Yates  (1854)  5 
Ind.  115. 

Maryland.  —  Keedy  v.  Long  (1889) 
71  Md.  385,  5  L.R.A.  759,  18  Atl.  704; 
Olmstead  v.  Batch  (1893)  78  Md.  132, 
22  L.R.A.  74,  44  Am.  St.  Rep.  273,  27 
Atl.  501. 

Minnesota. — McMullan  r.  Dickinson 
Co.  (1895)  60  Minn.  156,  27  L.R.A.  409, 
51  Am.  St.  Rep.  511,  62  N.  W.  120. 

New  Jersey. — Smith  v.  Gilbert  Lock 
Co.  (1881)  4  N.  J.  L.  J.  312. 

New  York.  —  Moody  v.  Leverich 
(1873)  4  Daly,  401. 

Oklahoma, — Ditzler  Dry  Goods  Co. 
V.  Sanders  (1915)  44  Okla.  678,  146 
Pac.  17, 

Vermont. —  Sherman  v.  Champlain 
Transp.  Co.  (1858)  31  Vt.  162. 

Washington.  —  Carmean  v.  North 
American  Transp.  &  Trading  Co. 
(1907)  45  Wash.  446,  8  L.R.A.  (N.S.) 
595,  122  Am.  St.  Rep.  930,  88  Pac.  834, 
13  Ann.  Cas.  110. 

West  Virginia.  —  Jameson  v.  Board 
of  Education  (1916)  78  W.  Va.  612, 
L.R.A.1916P,  926,  89  S.  E.  265. 

Canada. — Hayes  v,  Harshaw  (1913) 


30  Ont.  L.  Rep.  157,  18  D.  L.  R.  619, 
5  Ont.  We^.  Rep.  571. 

So  it  has  been  said  that  the  fiction 
of  a  "constructive  service,"  which  was 
resorted  to  in  some  of  the  earlier 
cases  whereby  a  servant  discharged 
without  cause  was  allowed  to  recover 
wages,  has  been  discarded  in  the  later 
decisions  and  has  been  disapproved  by 
^text-writers.  Old  Dominion  Copper 
;  Min.  &  Smelting  Co.  v.  Andrews 
'  (1899)  6  Ariz.  205,  56  Pac.  969;  How- 
ard V.  Daly  (1875)  61  N.  Y.  362, 19  Am. 
Rep.  285.  And  admitting  that  there 
has  been  and  is  a  conflict  of  authority, 
it  has  been  maintained  that  recent  au- 
thorities tend  to  a  rejection  of  the  doc- 
trine. See  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Staub  (1881)  7  Lea  (Tenn.) 
397.  And  in  Jones  v.  Dunton  (1880) 
7  m.  App.  580,  in  answering  the  con- 
tention that  an  employee  wrongfully 
discharged  during  a  term  of  service 
is  entitled  to  recover  his  stipulated 
wages  upon  the  principle  of  "construc- 
tive service,"  or,  in  other  words,  that 
he  can  treat  the  contract  as  continuing 
and  sustain  an  action  thereon  for 
services  not  actually  performed,  upon 
an  averment  of  readiness  to  perform^ 
Wilson,  J.,  summed  up  the  law  as  fol- 
lows :  "Upon  a  review  of  the  authori- 
ties on  this  subject,  our  conclusion  is 
that  the  better  rule  and  sounder  rea- 
son is,  that  an  employee  wrongfully 
discharged  by  his  employer  cannot 
wait  till  the  expiration  of  the  term  for 
which  he  was  hired,  and  then  sue  for 
his  whole  wages  on  •  the  ground  of 
constructive  service;  that  his  remedy 
in  such  cases  is  an  action  to  recover 
such  damages  as  he  has  sustained  by 
reason  of  the  breach  of  the  contract 
of  hiring;  and  that  he  can  recover  on 
the  contract  for  wages  only  for  the 
period  during  which  he  actually 
served.  There  are  many  cases  in 
which  the  tender  of  performance  is 
deemed  equivalent  to  a  performance,, 
such  as  agreements  for  the  sale  and 
purchase  of  lands,  where  the  vendor 
has  tendered  a  conveyance;  also,  for 
goods  sold  where  delivery  has  been 
tendered.  But  there  is  an  obvious  dis- 
tinction between  such  cases,  when,  a& 
has  been  said,  the  thing  agreed  to  be 
sold  has  an  independent  existence,  and 


ANNO.— DISCHARGE  OF  SERVANT— "CONSTRUCTIVE  SERVICE."      343 


the  corpus  not  being  perishable  or 
changeable,  the  title  has  so  far  passed 
that  the  vendor  remains  but  the  trus- 
tee in  respect  to  it,  and  cases  of  mas- 
ter and  servant,  where  the  contract  is 
for  personal  and  individual  services. 
Nor  is  there  any  hardship  or  injus- 
tice in  rejecting  the  doctrine  of  con- 
structive service  in  a  suit  upon  the 
contract  to  recover  wages.  The  serv- 
ant may  have  his  action  for  damages 
for  the  breach  of  the  contract,  and  re- 
cover full  compensation  for  all  losses 
he  has  sustained  by  reason  of  his 
wrongful  discharge;  and  just  compen* 
sation  should,  after  all,  be  the  end 
aimed  at  in  suits  for  the  breach  of 
contracts.  It  may  be  that  the  measure 
of  damages  is  an  action  for  the  breach 
of  a  contract  of  hire  for  the  wrongful 
discharge  of  a  servant  would,  prima 
facie,  be  the  amount  of  wages  agreed 
upon;  but  the  determination  of  that 
question  is  not  necessary  to  the  deci- 
sion of  the  present  suit." 

In  fact  the  "great  weight  of  au- 
thority" now  is  that  a  suit  for  con- 
structive services  under  such  condi- 
tions as  are  presented  in  the  cases 
under  consideration  cannot  be  main- 
tained. Chase  v.  Alaska  Fish  &  Lum- 
ber Co.  (1903)  Z  Alaska,  82.  And  in 
Tennessee  it  has  been  said  that  its 
courts  have  rejected  the  doctrine  of 
constructive  service  and  adopted  a  rule 
which  is  in  accord  with  the  majority 
of  the  courts  of  other  jurisdictions. 
Menihan  Co.  v.  Hopkins  (1913)  129 
Tenn.  24,  164  S.  W.  775,  Ann.  Cas. 
1916A,  470.  So  it  has  been  said  that 
the  ''weight  of  authority  and  sound 
reasoning"  is  against  the  theory  of 
constructive  service  (Peterson  v. 
Drew  (1905)  2  Alaska,  560) ;  that  the 
''great  majority  of  the  states,  as  well 
as  the  better  considered  cases,"  reject 
the  doctrine  (Jameson  v.  Board  of 
Education  (1915)  78  W.  Va.  612, 
LJI.A.1916F,  926,  89  S.  E.  255) ;  that 
in  England,  and  generally  in  the  Unit- 
ed States,  the  current  of  authority  re- 
jects the  doctrine  and  supports  the 
more  logical  conclusion  (Jacksonville 
V.  Allen  (1887)  25  lU.  App.  54) ;  and 
that  the  rejection  of  the  doctrine 
"harmonizes  with  the  weight  of  the 
more    modern    and    better    reasoned 


cases  from  other  states,  and  accords 
with  what  we  regard  as  the  better 
rule"  (Jameson  v.  B9ard  of  Educa- 
tion (W.  Va.)  supra). 

It  also  has  been  said  that  while  it 
formerly  was  held  that  where  the  serv- 
ant treated  the  contract  as  continuing 
in  force  after  the  wrongful  discharge, 
he  could  recover  what  was  denomi- 
nated constrictive  wages  for  the  unex- 
pired part  of  his  term,  what  then 
might  have  been  denominated  con- 
structive wages  is  now  included  un- 
der the  general  head  of  damages  re- 
sulting from  the  master's  breach  of 
the  contract  of  hiring.  It  was  so  de- 
clared in  Richardson  v.  Eagle  Mach. 
Works  (1881)  78  Ind.  422,  41  Am.  Rep. 
684,  which  decision  was  quot^  with 
seeming  approval  in  Pennsylvania  Co. 
V.  Dolan  (1892)  6  Ind.  App.  109,  61 
Am.  St.  Rep.  289,  32  N.  E.  802. 

h,  Jui'isdietians  reptuliatlng  doctrine. 

As  shown  in  the  next  preceding  sub- 
division (IV.  a)  the  later  English  de- 
cisions repudiate  the  doctrine  of  con- 
structive service.  See  Archard  v.  Hor- 
ner (1828)  3  Car.  &  P.  (Eng.)  349; 
Smith  V.  Hay  ward  (1837)  7  Ad.  &  EL 
544,  112  Eng.  Reprint,  575,  2  Nev.  &  P. 
432,  W.  W.  &  D.  635,  7  L.  J.  Q.  B.  N.  S. 
3,  2  Jur.  232  (Archard  v.  Horner 
(Eng.)  supra,  said  to  have  been 
grounded  on  better  reason  than  Gan- 
dall  V.  Pontigny  (1816)  4  Campb. 
(Eng.)  375,  1  Starkie,  198) ;  Broxham 
V.  Wagstaffe  (1841)  5  Jur.  (Eng.)  845, 
following  Smith  v.  Hayward  (Eng.) 
supra;  Fewings  v.  Tisdal  (1847)  11 
Jur.  (Eng.)  977,  5  Dowl.  &  L.  196,  17 
L.  J.  Exch.  N.  S.  18,  1  Exch.  295;  Good- 
man V.  Pocock  (1850)  15  Q.  B.  576, 
117  Eng.  Reprint,  577,  19  L.  J.  Q.  B. 
N.  S.  410,  14  Jur.  1042;  Wood  v.  Moyes 
(1852)  1  Week.  Rep.  (Eng.)  166;  Em- 
mens  v.  Elderton  (1853)  4  H.  L.  Cas. 
624,  10  Eng.  Reprint,  606,  13  C.  B.  495, 
138  Eng.  Reprint,  1292,  18  Jur.  21, 
affirming  (1848)  6  C.  B.  160,  186  Eng. 
Reprint,  1213,  17  L.  J.  C.  P.  N.  S.  307 
(see  especially  the  opinion  of  Cromp- 
ton,  J.) ;  Barnsley  v.  Taylor  (1867)  37 
L.  J.  Q.  B.  N.  S.  (Eng.)  89.  And  see 
Beckham  v.  Drake  (1849)  2  H.  L.  Cas. 
579,  9  Eng.  Reprint,  1213,  13  Jur.  921 ; 
East  Anglian  R.  Co.  v.  Lythgoe  (1851) 
10  C.  B.  726,  138  Eng.  Reprint,  287, 
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2  Lowndes,  M.  &  P.  221,  20  L.  J.  C.  P. 
N.  S.  87;  and  Clossman  v.  Lacoste 
(1854)  28  Eng.  L.  &  Eq.  Rep.  140,  23 
L.  T.  91.  But  compare  Buckingham  v. 
Surrey  &  H.  Canal  Co.  (1882)  46  L.  T. 
N.  S.  (Eng.)  885,  46  J.  P.  774;  and 
Lindsay  v.  Queens  Hotel  Co.  [1918] 
W.  N.  352,  35  Times  L.  R.  (Eng.)  101, 
63  Sol.  Jo.  136,  146  L.  T.  Jo.  60,  where- 
in the  action  seems  to  have  been  for 
''wages/'  but  in  which  the  court  seems 
to  have  treated  the  question  from  the 
viewpoint  of  what  "damages"  the  serv- 
ant was  entitled  to  because  of  the 
wrongful  dismissal. 

And  in  Canada  it  has  been  declared 
that  the  constructive-service  theory  of 
Lord  Ellenborough  in  Gandall  v.  Pon- 
tigny  <1816)  4  Campb.  (Eng.)  875,  1 
Starkie,  198,  is  no  longer  recognized  as 
law.  Hayesiv.Harshaw  (1913)  30Ont. 
L.  Rep.  157, 18  D.  L.  R.  619,  5  Ont.  Week. 
N.  571.  And  see  Gregory  v.  Williams 
(1916)  44  N.  B.  204,  30  D.  L.  R.  279; 
and  Malherbe  v.  Orkin  (1918)  Rap.  Jud. 
Quebec  54  C.  S.  274.  But  see  Rice  v. 
Boscovitz  (1874)  23  Lower  Can.  Jur. 
141,  and  McGuffin  v.  Cayley  (1846)  2 
U.  C.  Q.  B.  308,  which  are  cited  supra, 
III. 

And  in  Scotland  the  doctrine  of  con- 
structive service  seems  to  have  been 
regarded  as  doubtful  in  Cameron  v. 
Fletcher  (1872)  10  Sc.  Sess.  Cas.  3d 
series,  301.  But  see  the  earlier  Scotch 
case  of  Armstrong  v.  Bainbridge 
(1847)  5  Sc.  Sess.  Cas.  2d  series,  1198. 

And  as  stated  supra,  I.,  the  majority 
of  the  American  states  which  have 
passed  upon  the  question  have  defi- 
nitely rejected  or  repudiated  the  doc- 
trine of  "constructive  service."  The 
following  jurisdictions  may  be  so 
classed : 

Alaska. — Chase  v.  Alaska  Fish  & 
Lumber  Co.  (1903)  2  Alaska,  82;  Pet- 
erson V.  Drew   (1905)   2  Alaska,  560. 

Arizona.  —  Old  Dominion  Copper 
Min.  &  Smelting  Co.  v.  Andrews  (1899) 
6  Ariz.  205,  56  Pac.  969;  Little  Butte 
Consol.  Mines  Co.  v.  Girand  (1912)  14 
Ariz.  9,  123  Pac.  309. 

Connecticut. — Viall  v.  Lionel  Mfg. 
Co.  (1916)  90  Conn.  694,  98  Atl.  329. 

Delaware. — Ogden-Howard  Co.  v. 
BRA.ND  (reported  herewith)  ante,  334. 

Illinois. — ^Trustees  v.  Shaffer  (1872) 


63    111.    243;    Doherty    v.    Schipper 

6  Block  (1911)  250  111.  128,  34  L.R.A. 
(N.S.)  557,  95  N.  E.  75,  Ann.  Cas. 
1912B,  364,  affirming  (1910)  157  111. 
App.  413;  Jones  v.  Dunton  (1880)  7 
111.  App.  580;  Weill  v.  FonUnel  (1889) 
31  111.  App.  615;  Monarch  Cycle  Mfg. 
Co.  V.  Mueller  (1898)  83  111.  App.  363 
(reviews  many  cases). 

Indiana. — Ricks  v.  Yates  (1854)  5 
Ind.  115;  Richardson  v.  Eagle  Machine 
Works  (1881)  78  Ind.  422,  41  Am.  Rep. 
584;  Hamilton  v.  Love  (1899)  152  Ind. 
641,  71  Am.  St.  Rep.  384,  53  N.  E.  181, 
54  N.  E.  437;  Pennsylvania  Co.  v.  Do- 
lan  (1892)  6  Ind.  App.  109,  51  Am.  St 
Rep.  289,  32  N.  £.  802;  Hamilton  v. 
Love  (1896)  —  Ind.  — ,  43  N.  E.  873. 
But  see  Pennsylvania  Co.  v.  Good 
(1914)  56  Ind.  App.  562,  103  N.  E.  672. 

Maryland.  —  Keedy  v.  Long  (1889) 
71  Md.  385,  6  L.R.A.  759,  18  Atl.  704; 
Keedy  v.  Crane  (1889)  71  Md.  395,  18 
Atl.  707;  Olmstead  v.  Batch  (1893)  78 
Md.  132,  22  L.R.A.  74,  44  Am.  St.  Rep. 
273,  27  Atl.  501;  Hippodrome  Co.  v. 
Lewis  (1917)  130  Md.  154,  100  AtL  78. 

Minnesota. — McMuUan  v.  Dickinson 
Co.  (1895)  60  Minn.  156,  27  L.R.A.  409, 
51  Am.  St.  Rep.  511,  62  N.  W.  120. 

Missouri. — Stone  v.  Vimont   (1879) 

7  Mo.  App.  277;  Soiirsin  v.  Salorgne 
(1883)  14  Mo.  App.  486;  Bennett  v. 
St.  Louis  Car  Roofing  Co.  (1886)  23 
Mo.  App.  587 ;  Evans  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1887)  24  Mo.  App.  114. 
But  compare  dicta  in  Posey  v.  Garth 
(1841)  7  Mo.  94,  87  Am.  Dec.  183,  to 
the  effect  that  since  an  employer  is 
bound  to  retain  a  servant  or  pay  him 
his  wages,  a  wrongfully  discharged 
servant  is  entitled  to  the  wages  for 
the  whole  term. 

New  Jersey. — Smith  ▼.  Gilbert  Lock 
Co.  (1881)  4  N.  J.  L.  J.  812.  And  see 
Potts  V.  Evans  (1895)  58  N.  J.  L.  384, 
34  Atl.  4. 

New  York.— Howard  v.  Daly  (1875) 
61  N.  Y.  362, 19  Am.  Rep.  285  (express- 
ly disapproving  dicta  to  the  contrary 
in  Thompson  v.  Wood  (1856)  1  Hilt. 
98,  and  Huntington  v.  Ogdensburg  & 
L.  C.  R.  Co.  (1867)  33  How.  Pr.  416, 
and  overruling  by  implication,  at  least 
so  far  as  they  conflict,  Wiseman  v. 
Panama  R.  Co.  (1857)  1  Hilt.  300;  Col- 
burn  V.  Woodworth   (1860)   31  Barb. 
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381;  and  Decker  v.  Hassel  (1863)  26 
How.  Pr.  628) ;  Weed  v.  Burt  (1879)  78 
N.  Y.  191,  afflrming  (1877)  7  Daly, 
267;  Milage  ▼.  Woodward  (1906)  186 
N.  Y.  252,  78  N.  E.  873;  McCargo 
V.  Jergens  (1912)  206  N.  Y.  863,  99 
N.  E.  838;  Arnold  v.  Adams  (1898)  27 
App.  Div.  345,  49  N.  Y.  Supp.  1041; 
Waldron  v.  Hendrickson  (1899)  40 
App;  Div.  7,  57  N.  Y.  Supp.  561 ;  Wie- 
land  ▼.  Willcox  (1899)  40  App.  Div. 
213,  57  N.  Y.  Supp.  1038;  Heim  v. 
Wolf  (1850)  1  E.  D.  Smith,  70;  Moody 
V.  Leverich  (1873)  4  Daly,  401;  Parry 
V.  American  Opera  Co.  (1887)  19  Abb. 
N.  C.  269;  Elliott  v.  Miller  (1892)  17 
N.  Y.  Supp.  526;  Fallon  v.  Farber 
(1900)  30  Misc.  626,  62  N.  Y.  Supp. 
742;  Durante  v.  Raimon  (1909)  115 
N.  Y.  Supp.  115;  Jackson  v.  Stephens 
(1913)  83  Misc.  232,  145  N.  Y.  Supp. 
827;  Saunders  v.  Stern  Bros.  (1916) 
158  N.  Y.  Supp.  878. 

North  Carolina. — Smith  v..  Cashie  ft 
C.  R.  &  Lumber  Co.  (1906)  142  N.  C. 
26,  5  L.R.A.(N.S.)  489,  54  S.  E.  788. 
Compare  Madden  v.  Portertield  (1860) 
53  N.  C.  (8  Jones,  L.)  166,  and  Mark* 
ham  V.  Markham  (1892)  110  N.  C.  356, 
14  S.  E.  963. 

Ohio.  —  James  v.  Allen  County 
(1886)  44  Ohio  St.  226,  58  Am.  St.  Rep. 
821,  6  N.  E.  246;  Tiffin  Glass  Co.  v. 
Stocker  (1896)  54  Ohio  St.  157,  43  N. 
E.  279. 

Oklahoma.  —  Ditzler  Dry  Goods  Co. 
▼.  Sanders  (1915)  44  Okla.  678,  146 
Pac.  17. 

Oregon. — Quick  v.  Swing  (1909)  53 
Or.  149,  99  Pac.  418. 

Tennessee. — East  Tennessee,  V.  &  G. 
R.  Co.  V.  Staub  (1881)  7  Lea,  397; 
Menihan  Co.  v.  Hopkins  (1913)  129 
Tenn.  24,  164  S.  W.  776,  Ann.  Cas. 
1916A,  470. 

Texas.  —  Litchenstein  v.  Brooks 
(1889)  75  Tex.  196,  12  S.  W.  975; 
Mudgett  v.  Texas  Tobacco  Growing  & 
Mfg.  Co.  (1901)  —  Tex.  Civ.  App.  — , 
61  S.  W.  149 ;  G.  A.  Kelly  Plow  Co.  v. 
London  (1910)  59  Tex.  Civ.  App.  208, 
125  S.  W.  974.  And  see  Hearne  v.  Gar- 
rett (1878)  49  Tex.  619;  Porter  v.  Bur- 
kett  (1886)  65  Tex.  383;  and  Efron  v. 
Clayton  (1896)  —  Tex.  Civ.  App.  — , 
35  S.  W.  424. 

Vermont  —  Sherman  v.  Champlain 


Transp.  Co.  (1858)  31  Vt.  162;  Dero- 
sia  V.  Ferland  (1910)  83  Vt.  372,  28 
L.R.A.(N.S.)  577,  138  Am.  St.  Rep. 
1092,  76  Atl.  153,  on  subsequent  appeal 
in  (1912)  86  Vt.  15,  83  Atl.  271. 

Virginia.  —  Willoughby  v.  Thomas 
(1874)  24  Gratt.  521 ;  Virginia  Talc  & 
Soapstone  Co.  v.  Hurkamp  (1919)  — 
Va.  — ,  98  S.  E.  681. 

West  Virginia. — Jameson  v.  Board 
of  Education  (1916)  78  W.  Va.  612, 
L.R.A.1916F,  926,  89  S.  E.  255. 

And  in  California  the  doctrine  of 
constructive  service  has  been  repudi- 
ated  where  there  was  an  actual  dis- 
charge from  future  employment,  as 
distinguished  from  wrongfully  pre- 
venting an  employee  from  performing 
services  under  the  contract,  it  having 
been  held  that  in  the  formor  case  the 
action  is  not  upon  the  contract  for 
agreed  compensation,  but  that  in  the 
latter  case  such  an  action  may  be 
maintained  upon  the  theory  that  the 
contract  need  not  be  treated  as  broken. 
Stone  V.  Bancroft  (1902)  139  Cal.  82, 
70  Pac.  1017,  affirmed  on  rehearing  in 
(1903)  189  Cal.  78,  72  Pac.  717.  Also 
of  interest  is  the  decision  in  this  case 
on  a  former  appeal  (1896)  112  CaL 
653,  44  Pac.  1069,  wherein  the  court, 
in  connection  with  the  dictum  in  Web- 
ster V.  Wade  (1861)  19  Cal.  291,  7^ 
Am.  Dec.  218,  to  the  effect  that  the 
action  of  a  wrongfully  discharged 
servant  is  on  the  contract  for  the  stip- 
ulated wages,  said  that  ''in  later  years 
the  true  rule  has  been  recognized  to 
be  that  an  action  in  damages  for  the 
breach  is  the  proper  remedy  in  such  a 
case,"  which,  of  course,  is  in  effect  a 
repudiation  of  the  "constructive  serv- 
ice" doctrine. 

And  the  inference  to  be  drawn  from 
the  Kentucky  decisions  (one  exception 
noted  infra)  which  have  touched  upon 
the  question  seems  to  indicate  a  re- 
jection of  the  theory  of  constructive 
service.  See  Chamberlin  v.  McCallis- 
ter  (1838)  6  Dana  (Ky.)  352,  wherein 
it  was  said  that  in  the  opinion  of  the 
court  the  offer  to  perform  and  the 
wrongful  refusal  to  accept  should  not 
be  deemed  equivalent  to  actual  per- 
formance. Whitaker  v.  Sandifer 
(1864)  1  Duv.  (Ky.)  261  (holding  that 
where  an  employee  is  wrongfully  dis- 
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charged  before  the  expiration  of  his 
term,  an  allegation  of  readiness  and 
an  offer  to  continue  his  services  does 
not  authorize  recovery  of  the  entire 
conventional  price  for  the  full  term, 
since  "readiness  to  perform  and  pre- 
vention by  the  employer  are  not  equiv- 
alent to  full  performance,  but  only 
entitle  the  employee  to  the  actual  dam- 
ages he  sustained  in  his  disappoint- 
ment and  loss  of  equally  profitable 
employment") ;  Wood  v.  Morgan 
(1869)  6  Bush  (Ky.)  507  (holding  that 
refusal  to  permit  performance  of  stip- 
ulated services  for  the  full  term  was 
not  equivalent  to  performance,  so  as 
to  entitle  the  discharged  employee  to 
recover  the  conventional  price  for  full 
performance,  but  only  to  entitle  him  to 
such  damages  as  he  had  actually  sus- 
tained) ;  and  William  Tarr  Co»  v.  Kim- 
brough  (1896)  17  Ky.  L.  Rep.  1284,  34 
S.  W.  528  (holding  the  same  as  Whit- 
aker  v.  Sandifer  and  Wood  v.  Morgan 
(Ky.)  supra).  But,  as  indicated 
above,  the  doctrine  of  constructive 
service  seems  to  have  been  recog- 
nized in  Wheatley  v.  Covington  (1874) 
11  Bush  (Ky.)  18,  the  court  having  in- 
cluded the  following  obiter  statement 
in  its  opinion :  'If  one  party  to  a  con- 
tract offers  to  perform  his  agreement, 
but  is  prevented  by  the  other,  the  offer 
will  be  treated  as  performance,  or  as 
excusing  performance  by  the  party  so 
offering,  and  he  may  recover  the  whole 
compensation  agreed  to  be  given  or 
the  damages  sustained  in  consequence 
of  not  being  allowed  to  perform  his 
part." 

And  in  Washington  the  supreme 
court  seems  to  have  inclined  to  a  re- 
jection of  the  doctrine  of  constructive 
service.  See  Carmeau  v.  North  Amer- 
ican Transp.  &  Trading  Co.  (1907) 
45  Wash.  446,  8  L.R.A.(N.S.)  595,  122 
Am.  St.  Rep.  930,  88  Pac.  834,  13  Ann. 
Cas.  110. 

And  the  more  recent  decisions  in 
Wisconsin  seemingly  have  rejected  the 
doctrine  of  constructive  service,  and 
have  confined  the  discharged  servant 
to  a  remedy  by  action  for  damages  for 
the  breach  of  the  contract  of  employ- 
ment See  Kennedy  v.  South  Shore 
Lumber  Co.  (1899)  102  Wis.  284,  78 
N.  W.  567;  Omstein  v.  Yahr  &  L.  Drug 


Co.  (1908)  119  Wis.  429,  96  N.  W.  826; 
and  Green  v.  Somers  (1916)  163  Wis. 
96,  157  N.  W.  529.  However,  Gordon  v. 
Brewster  (1858)  7  Wis.  355,  has  some- 
times been  cited  as  supporting  the 
doctrine. 

In  connection  with  the  statement  in 
Viall  V.  Lionel  Mfg.  Co.  (1916)  90 
Conn.  694,  98  Atl.  329,  supra,  that 
"the  fiction  that,  upon  breach  of  con- 
tract for  salary  or  wages,  an  action 
for  constructive  service  would  lie, 
has  never  been  adopted  by  us,  and 
its  recognition  would  be  at  variance 
with  the  doctrine  of  Perry  v.  Simpson 
Waterproof  Mfg.  Co.  (1871)  37  Conn. 
520,  and  Grant  v.  New  Departure  Mfg. 
Co.  (1912)  85  Conn.  421,  83  Atl.  212," 
it  is  of  interest  that  Champion  v. 
Hartshome  (1833)  9  Conn.  564,  has 
often  been  cited  as  favorable  to  the 
doctrine  of  constructive  service. 

Likewise  the  reported  case  (0(H)EN- 
HowABD  Co.  V.  Brand,  ante,  334)  dis- 
poses of  the  contention  which  has 
been  made  that  the  earlier  Delaware 
case  of  Kitchens  v.  School  Dist.  (1905) 
5  Penn.  (DeL)  325,  62  Atl.  897.  im- 
plies an  acceptance  of  the  doctrine, 
and  is  in  accord  with  the  argument 
that  the  court  in  Greer  v.  Arlington 
Mills  Mfg.  Co.  (1899)  1  Penn.  (DeL) 
581,  43  Atl..  609,  rejected  the  doc- 
trine. 

And  Doherty  v.  Schipper  &  Block 
(1911)  250  III.  128,  34  L.R.A.(N.S.) 
557,  95  N.  E.  75,  Ann.  Cas.  1912B,  364, 
seems  to  definitely  take  Illinois  out 
of  the  doubtful  column  and  dispose 
of  the  decisions  in  Leyenberger  v.  Re- 
banks  (1894)  55  111.  App.  441;  Tra- 
wick  V.  Peoria  &  Ft.  C.  Street  R.  Co. 
(1896)  68  111.  App.  158;  and  American 
Glucose  Co.  V.  Lubitz  (1897)  71  IIL 
App.  638,  which  clearly  adopted  the 
doctrine,  as  well  as  the  controversy 
over  Chiles  v.  Belleville  Nail  Mill.  Co. 
(1873)  68  111.  123;  School  Directors  v. 
Reddick  (1875)  77  111.  628;  and  Ham- 
lin, H.  &  Co.  V.  Race  (1875)  78  III. 
422,  all  of  which  sometimes  have  been 
regarded  as  impliedly  evidencing  an 
acceptance  thereof. 

The  Tennessee  cases  of  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Staub  (1891) 
7  Lea  (Tenn.)  397,  and  Menihan  Co. 
V.  Hopkins   (1913)   129  Tenn.  24,  164 
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S.  W.  775,  Ann.  Cas.  1916A,  470,  cited 
supra,  in  effect  overrule  the  earlier 
Tennessee   cases   of   Jones   v.  Jones 

(1853)  2  Swan  (Tenn.)  605,  and  Chil- 
dren of  Israel  v.  Peres  (1866)  2  Coldw. 

(Tenn.)  620,  both  of  which  applied  the 
doctrine  of  constructive  service. 

c.  Rationale  of  repudiation. 

The  doctrine  of  constructive  service 
is  neither  sound  in  reason  nor  just  in 
principle.  Little  Butte  Consol.  Mines 
Co.  V.  Girand  (1912)  14  Ariz.  9,  123 
Pac.  309;  Howard  v,  Daly  (1875)  61 
N.  r.  362,  19  Am.  Rep.  285  (see  case 
as  quoted  infra).  And  in  McMullan 
V.  Dickinson  Co.  (1895)  60  Minn.  156, 
27  L.R.A.  409,  51  Am.  St.  Rep.  511,  62 
N.  W.  120,  the  court  argued  as  fol- 
lows: "The  fiction  of  constructive 
service  is  false  and  illogical,  but  the 
measure  of  damages  given  under  that 
fiction  is  correct  and  logical.  It  is 
simply  a  case  of  a  wrong  reason  given 
for  a  correct  rule,  instead  of  reject- 
ing the  false  reason  and  retaining  the 
correct  rule,  many  courts  have  reject- 
ed both  the  rule  and  the  reason.  In 
our  opinion,  this  rule  of  damages 
should  be  retained;  but  the  true 
ground  on  which  it  is  based  is  not  that 
of  constructive  service,  but  the  liabil- 
ity of  the  master  to  indemnify  the  dis- 
charged servant,  not  to  pay  him  wages, 
and  this  indemnity  accrues  by  instal- 
ments. The  original  breach  is  not 
total,  but  the  failure  to  pay  the  sue* 
cessive  instalments  constitutes  suc- 
cessive breaches.  Since  the  days  of 
Lord  Ellenborough  this  class  of  cases 
has  been  in  some  courts  an  exception 
to  the  rule  that  there  can  be  but  one 
action  for  damages  for  the  breach  of 
a  contract,  and  there  are  strong  rea- 
sons why  it  should  be  an  exception. 
Because  the  discharged  servant  may, 
if  he  so  elects,  bring  successive  actions 
for  the  instalments  of  indemnity  as 
they  accrue,  it  does  not  follow  that 
he  cannot  elect  to  consider  the  breach 
total,  and  bring  one  action  for  all  his 
damages,  and  recover  all  of  the  same 
accruing  up  to  the  time  of  trial.'*  For 
other  statements  of  similar  import,  see 
supra,  IV.  a. 

Perhaps  the  reason  most  generally 
assigned  for  the  rejection  of  the  doc- 
trine of  constructive  service  is  that  it 


is  wholly  irreconcilable  with  the  rule 
of  law  that  a  person  discharged  from 
service  must  not  remain  idle,  but  must 
accept  employment  elsewhere  if  of- 
fered.   Little  Butte  Consol.  Mines  Co. 
V.  Girand  (1912)  14  Ariz.  9,  123  Pac. 
309;    Doherty   v.    Schipper   &   Block 
(1911)    250  111.   128,  34  L.R.A.(N.S.) 
557,  95  N.  E.  75,  Ann.  Cas.  1912B,  364; 
McMullan  v.  Dickinson  Co.  (1895)  60 
Minn.  156,  27  L.R.A.  409,  51  Am.  St. 
Rep.  511,  62  N.  W.  120;  Howard  v.  Daly 
(1875)  61  N.  Y.  362,  19  Am.  Rep.  285; 
Smith  V.  Cashie  &  C.  R.  &  Lumber  Co. 
(1906)    142  N.  C.  26,  5  L.R.A.(N.S.) 
439,  54  S.  E.  788;  James  v.  Allen  Coun- 
ty (1886)  44  Ohio  St.  226,  58  Am.  St. 
Rep.  821,  6  N.  E.  246.    In  Howard  v. 
Daly  (1875)  61  N.  Y.  362,  19  Am.  Rep. 
285,.  supra,  the  court  discussed  this 
reason  for  rejecting  the  doctrine  of 
constructive  service  as  follows :    "This 
doctrine  is,   however,   so   opposed   to 
principle,    so    clearly   hostile    to    the 
great  mass  of  the  authorities,  and  so 
wholly  irreconcilable  to  that  great  and 
beneficent  rule  of  law  that  a  person 
discharged  from  service  must  not  re- 
main idle,  but  must  accept  employment 
elsewhere  if  offered,  that  we  cannot 
accept  it.    If  a  person  discharged  from 
service  may  recover  wages,  or  treat 
the  contract  as  still  subsisting,  then 
he  must  remain  idle  in  order  to  be  al- 
ways  ready  to  perform  the   service. 
How  absurd  it  would  be  that  one  rule 
of  law  should  call  upon  him  to  accept 
other  employment,  while  another  rule 
required  him  to  remain  idle  in  order 
that  he  may  recover  full  wages.    The 
doctrine  of  'constructive  service'  is  not 
only  at  war  with  principle,  but  with 
the  rules  of  political  economy,  as  it 
encourages  idleness  and  gives  compen- 
sation to  men  who  fold  their  arms  and 
decline   service,   equal  to  those  who 
perform  with  willing  hands  their  stip- 
ulated amount  of  labor.    Though  the 
master  has   committed  a  wrong,  the 
servant  is  not  for  one  moment  released 
from  the  rule  that  he  should  labor; 
and  no  rule  can  be  sound  which  gives 
him  full  wages  while  living  in  volun- 
tary idleness.     For  these  reasons,  if 
the  plaintiff  was  discharged  after  the 
time  of  service  commenced,  she  had  an 
immediate  cause  of  action  for  dam- 
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ages,  which  were  prima  facie  a  sum 
equal  to  the  stipulated  amount,  unless 
the  defendant  should  give  evidence  in 
mitigation  of  damages/'  And  in  Doher- 
ty  V.  Schipper  &  Block  (1911)  250  111. 
128,  34  L.R.A.(N.S.)  657,  95  N.  E.  75, 
Ann.  Cas.  1912B,  864,  in  arguing  that 
it  is  the  duty  of  a  discharged  employee 
to  find  and  accept  employment,  and 
that  it  cannot  be  said  that  while  he 
is  in  the  actual  employment  of  one 
person  he  is  constructively  engaged  in 
the  employ  of  the  employer  who  dis- 
charged him,  the  court  said:  "We 
think  the  doctrine  of  constructive 
service  .  .  .  where  used  as  a  basis 
of  recovery  is  illogical  and  unsound. 
This  court  has  universally  held  that 
the  proper  measure  of  damages  in  a 
case  like  this  is  the  contract  price,  less 
what  the  employee  earned  or  could 
have  earned.  That  being  so,  if  the 
discharged  employee  can  find  employ- 
ment, it  is  his  duty  to  accept  it.  How 
can  it  then  be  said  that  while  he  is 
performing  service  for  another  person 
he  is  constructively  engaged  in  the 
employ  of  the  employer  by  whom  he 
was  discharged?  The  result  of  this 
doctrine  would  be  that  the  employee 
was  actually  performing  service  for 
one  person  while  he  was  constructive- 
ly performing  service  for  another. 
The  only  true  basis  upon  which  an  ac- 
tion like  this  can  rest  is  for  damages 
for  breach  of  contract;  and  as  the 
breach  of  contract  occurs  at  the  time 
of  the  discharge,  the  cause  of  action 
is  then  complete,  and  such  cause  of 
action  cannot  be  split  up,  but  all  the 
damages  must  be  recovered  in  one 
judgment  and  in  the  first  action." 
And  in  McMullen  v.  Dickinson  Go. 
(1895)  60  MiniL  156,  27  L.R.A. 
409,  51  Am.  St.  Rep.  611,  62  N. 
W.  120,  the  doctrine  of  constructive 
service  was  said  to  be  unsound  and  in- 
consistent with  itself,  in  that  it  as- 
sumed that  the  discharged  servant 
had,  since  his  discharge,  remained 
ready,  willing,  and  able  to  perform  the 
services  for  which  he  was  hired,  while 
sound  principles  required  him  to  seek 
employment  elsewhere  and  thereby 
mitigate  the  damages  caused  by  dis- 
charge.   And  the  doctrine  of  construc- 


tive service,  requiring,  as  it  does,  that 
the  discharged  servant  keep  himself 
in  readiness  at  ail  times  to  perform 
the  required   service,  was,  in  Smith 
v.  Gashie  &  G.  R.  &  Lumber  Go.  (1906) 
142  N.  C.  26,  6  L.R.A.(NJS.)  439,  54 
S.  E.  788,  declared  inconsistent  with 
the  rule  as  to  the  measure  of  damages 
which  permits  the  master  to  show,  in 
diminution  of  the  servant's  recovery,, 
that  the  latter  obtained  or  could  have 
obtained  other  employment,  inasmuch 
as,  to  be  always  strictly  ready  he  must 
be  always  idle.     The  court  also  said 
that  the  two  requirements  of  the  law 
could  not  reasonably  and  logically  co- 
exist, and  that  for  this  reason  the  doc- 
trine*of  constructive  service  had  been 
repudiated.     So,   in   James   v.   Allen 
County  (1886)  44  Ohio  St.  226,  58  Am. 
St.  Rep.  821,  6  N.  E.  246,  the  court 
discussed  the  doctrine  of  constructive 
service  as  affected  by  its  tendency  to 
cause  idleness,  as  follows:    "In  order 
to  recover  upon  the  strength  of  thia 
doctrine,  the  employee  must  not  only 
be  willing  to  perform  on  his  part,  but 
must  hold  himself  in  readiness  to  per- 
form.    This  implies  that  he*  will  re- 
main idle.    Public  policy,  not  to  say 
public  morals,  forbids  the  encourage- 
ment of  an  idle  class.    Being  subject 
to  the  universal  rule  that  a  person 
injured  by  the  act  of  another  is  bound 
to  use  ordinary  diligence  to  make  the 
damage  as  light  as  may  be,  the  dis- 
charged employee  must  use  ordinary 
care  to  obtain  employment.    He  may 
not  be  required  to  seek  elsewhere,  or 
to  engage  in  a  different  industry.    But 
he  is  bound  to  use  ordinary  effort  to 
obtain  similar  employment  in  the  same 
vicinity;  at  least,  if  such  employment 
is  offered,  he  is  bound  to  take  advan- 
tage of  it.    It  would  be  a  direct  en- 
couragement to  idleness  to  hold  that 
he  who  noay  have,  but  refuses,  similar 
service,  is  entitled  to  full  compensa- 
tion the  same  as  though  he  performed 
full  labor.    This  rule  stands  sqdarely 
across  the  path  of  'construct^'ve  serv* 
ice.'    For  if  the  workman  is  bound  to 
accept    employment    of    another    em- 
ployer, how  can  he  continue  ready  to 
resume  work  under  his  former  employ- 
er?   A  learned  writer,  whose  valued 
paper  in  support  of  the  doctrine  of 
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''constructive  service'  is  cited  by  coun- 
sel, uses  this  language :  'The  doctrine 
of  constructive  service,  however,  does 
not  permit  an  employee'  who  has  been 
wrongfully  discharged  to  remain  wil- 
fully idle  during  the  period  for  which 
he  had  been  engaged/ — a  most  singu- 
lar conception  of  the  groundwoiic  of 
the  doctrine,  it  seems  to  us.  Being 
actually  at  work  for  B,  how  can  he  be 
constructively  at  work  for  A?  Being 
required  to  hold  himself  in  readiness 
to  resume  his  work  for  A,  how  can  he 
engage  with  B?  Engaging  with  B, 
how  can  he  be  ready  to  resume  work 
with  A?  'Constructive^  service/  as 
here  sought  to  be  applied,  never  had, 
as  we  think,  support  in  principle,  and 
the  support  derived  from  authority  is 
at  least  very  considerably  impaired." 
Another  reason  assigned  for  the  re- 
jection of  the  doctrine  of  constructive 
service  is  that  the  theory  upon  which 
it  is  founded,  namely,  that  when  the 
servant  has  held  himself  ready  to  do 
the  work  he  has  performed  it,  is  that 
the  averments  necessary  to^set  out  the 
cause  of  action  are  necessarily  un- 
true and  incapable  of  proof.  This 
view  was  presented  in  James  v.  Allen 
County  (1886)  44  Ohio  St.  226,  58 
Am.  St.  Rep.  821,  6  N.  E.  246;  and 
Derosia  v.  Ferland  (1910)  83  Vt  372, 
28  L.R.A.  (N.S.)  577,  138  Am.  St.  Rep. 
1092,  76  Atl.  153;  and  Emmens  v.  El- 
derton  (1853)  13  C.  B.  495,  138  Eng. 
Reprint,  1292,  4  H.  L.  Cas.  624,  10  Eng. 
Reprint,  606,  18  Jur.  21.  In  the  James 
Case  the  court  said :  "For  the  purpose 
of  allowing  a  recovery  in  some  amount 
his  readiness  to  do  and  tender  of  per- 
formance may  have  the  effect  of  per- 
formance to  the  extent  of  putting  the 
employer  in  the  wrong,  but  how  can 
it  be  said,  in  truth,  that  he  has  done 
the  work?  That  he  has  performed? 
The  claim  is  based  upon  a  fiction,  an 
untruth.  There  is  no  acceptance  of 
the  services;  there  is  no  delivery  of 
them;  the  defendant  has  not  had  the 
benefit  of  them;  he  has  not  had  value 
received,  and  upon  what  principle  is  it 
that  in  law  he  is  liable  for  the  agreed 
price  when  he  has  not  received  the 
•commodity  which  he  agreed  to  buy, 
and  the  other  party  has  not  parted 
with  the  commodity  which  he  agreed 


to  sell?  The  doctrine  of  'constructive 
service,'  as  applied  to  a  case  of  this 
character,  is  one  beset  with  difficulties. 
It  requires  a  plaintiff  to  assume  that 
to  exist  which  in  fact  has  no  existence. 
He  is  demanding  wages  when  he  has 
rendered  no  service.  The  doctrine 
contradicts  the  very  term  Itself.  How 
can  he  truthfully  aver,  as  in  indebita- 
tus assumpsit,  that  the  defendant  is  in- 
debted to  him  for  work  and  labor 
done?" 

It  has  also  been  declared  that,  "to 
sustain  the  doctrine  of  'constructive 
service'  would  be  in  effect  to  hold  that 
the  contract  is  one  which  could  be  en- 
forced specifically,  for  if,  after  dis- 
charge, and  after  the  employer  had 
repudiated  the  contract  on  his  part 
and  laid  himself  liable  to  full  dam- 
ages for  its  breach,  the  employee  could 
treat  the  contract  as  subsisting  in  such 
sort  as  to  recover  upon  instalments 
as  wages  earned,  when  in  fact  they 
were  not  earned,  and  recover  as  each 
came  due,  the  result  would  be  a  spe- 
cific performance  of  the  contract,  and 
that,  too,  by  a  multiplicity  of  suits. 
Surely  no  lawyer  would  seriously  ask 
a  court  of  equity  to  specifically  enforce 
a  contract  which,  in  its  nature,  ^ves 
to  the  aggrieved  party  so  plain  and 
full  a  remedy  at  law,  in  an  action  for 
damages."    Ibid. 

F.  Statutory  provisions^ 

In  a  few  instances  statutes  have 
been  enacted  which  recognize  or  in  ef- 
fect restate  the  doctrine  of  "construc- 
tive service." 

For  instance,  it  is  provided  by  stat- 
ute in  Louisiana  that  if,  without  any 
serious  ground  of  complaint,  a  man 
should  send  away  a  laborer  whose 
services  he  had  hired  for  a  certain 
time,  before  that  time  had  expired,  he 
would  be  bound  to  pay  such  laborer 
the  whole  of  the  salary  which  he 
would  have  been  entitled  to  receive 
had  the  full  term  of  his  services  ar- 
rived. See  Chevalier  v.  Borie  (1832) 
8  La.  299  (holding  that  the  right  of  ac- 
tion accrues  immediately  upon  the  dis- 
charge, unless  the  employee  and  the 
master  become  reconciled) ;  Orphan 
Asylum  v.  Mississippi  M.  Ins.  Co. 
(1835)  8  La.  181  (holding  generally 
that,  upon  wrongful  discharge  during 
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the  term,  the  discharged  employee  may 
recover  the  salary  for  the  full  term) ; 
Beckman  v.  New  Orleans  Cotton  Press 
Co.  (1838)  12  La.  67  (holding  same 
as  Orphan  Asylum  v.  Mississippi  M. 
Ins.  Co.  (La.)  supra) ;  Sherburne  v. 
Orleans  Cotton  Press  (1840)  16  La.  360 
(holding  that  the  right  of  action  ac- 
crues as  soon  as  the  servant  is  dis- 
charged, subject  to  no  imposition  of 
conditions  by  the  employer) ;  Shea  v. 
Schlatre  (1842)  1  Rob.  (La.)  319  (hold- 
ing that  the  right  to  recover  accrues  as 
soon  as  the  servant  is  discharged) ; 
Lartigue  V.  Peet  (1843)  5  Rob.,  (La.)  91 
(holding  same  as  Orphan  Asylum  v. 
Mississippi  M.  Ins.  Co.  (La.)  supra) ; 
Decamp  v.  Hewitt  (1845)  11  Rob. 
(La.)  290,  43  Am.  Dec.  204  (holding 
same  as  preceding  case) ;  Angelloz  v. 
Rivollet  (1847)  2  La.  Ann.  652  (hold- 
ing same  as  Shea  v.  Schlatre  (La.)  su- 
pra) ;  DePuilly  v.  Church  of  St.  Louis 
(1852)  7  La.  Ann.  443  (holding  same 
as  Orphan  Asylum  v.  Mississippi  M. 
Ins.  Co.  (La.)  supra)  ;  Shoemaker  v. 
Bryan  (1857)  12  La.  Ann.  697  (holding 
that  the  statute  applies  to  all  persons 
who  work  for  compensation  except 
menial  servants) ;  Trefethen  v.  Locke 
(1861)  16  La.  Ann.  19  (holding  that 
the  statute  does  not  apply  where  the 
contract  is  entirely  unperformed) ; 
Word  V.  Winder  (1861)  16  La.  Ann.  Ill 
(holding  same  as  preceding  case) ; 
Jones  V.  Jackson  (1870)  22  La.  Ann. 
112  (holding  same  as  Orphan  Asylum 
V.  Mississippi  M.  Ins.  Co.  (La.)  su- 
pra) ;  Bormann  v.  Thiele  (1871)  23 
La.  Ann.  495  (holding  same  as  pre- 
ceding   case) ;    Woodward    v.    Gross 

(1872)  24  La.  Ann.  109  (holding  that 
where  the  salary  or  pay  is  dependent 
upon  results  which  can  be  determined 
before  the  end  of  the  term  of  employ- 
ment, judgment  cannot  be  given  until 
the  amount  is  actually  determined) ; 
Hewitt  v.  Roudebush  (1872)  24  La. 
Ann.  254  (holding  that  the  discharge 
must  be  wrongful) ;  Leche  v.  Claverie 

(1873)  25  La.  Ann.  308  (holding  same 
as  Orphan  Asylum  v.  Mississippi  M. 
Ins.  Co.  (La.)  supra) ;  Taylor  v.  Keh- 
lor  (1874)  26  La.  Ann.  369  (holding 
that  the  discharge  must  be  wrongful) ; 
Alba  V.  Moriarty  (1884)  36  La.  Ann. 
680  (holding  same  as  preceding  case) ; 


Tete  V.  Lanaux    (1893)   45  La.  Ann. 
1343,  14  So.  241  (holding  same  as  pre- 
ceding case)  {  Woods  v.  M.  A.  Shum* 
ard  &  Co.  (1905)   114  La.  451,  88  So. 
416  (holding  same  as  preceding  case)  ; 
Berlin  v.  P.  L.  Cusachs  (1905)  114  La. 
744,  38  So.  539  (holding  that  the  em- 
ployer, although  liable  for  the  wages 
for  the  full  term,  is  not  liable  for  col- 
lateral  damages   such  as  arise   from 
unjust  or  unauthorized  adverse  infer- 
ences or  conclusions  which  the  public 
may-  draw  against  him  from  the  mere 
fact  itself  of  the  discharge) ;  Curtis 
v.  Lehmann  (1905)  115  La.  40,  88  So. 
889  (holding  that  the  right  to  recover 
accrues   at  the  moment  of  the    dis- 
charge and   becomes  a  vested  ri^^ht 
which  cannot  be  affected  by  the  sub- 
sequent conduct  of   the   employer)  ; 
Thurmond  v.  Skannal  (1907)  118  La. 
6,  42  So.  577  (holding  same  as  Orphan 
Asylum    v.    Mississippi    M.    Ins.    Co. 
(La.)  supra)  ;  Daspit  v.  D.  H.  Holmes 
Co.  (1907)  120  La.  86,  44  So.  993  (hold- 
ing that  the  right  of  action  accrues 
immediately  upon  the  discharge,  and 
by  the  fact  of  the  discharge) ;  Camp 
V.  Baldwin  Melville  Co.  (1909)  123  La. 
257,  48  So.  927  (holding  that  the  fact 
that    the    discharged    employee     has 
elsewhere  earned  money  during   the 
unexpired  part  of  the  term  does  not 
affect  his  right  to  recover  his  full  sal- 
ary for  the  contract  term)  ;  and  Dun- 
bar V.  Orleans  Metal  Bed  Co.   (1919) 
145  La.  — ,  82  So.  889  (holding  that  the 
right  of  action  to  recover  the  entire 
salary  accrues  immediately  upon  the 
discharge;  that  the  employer  cannot 
afterward  require  him  to  work  out  the 
term  as  a  condition  precedent  to  recov- 
ery;  that  the  employee's  rights   are 
not  affected  by  the  fact  that  he  en- 
gaged his  services  for  the  unexpired 
term  to  another  employer;  and  that 
the  employee  need  neither  tender  hia 
services  after  his  discharge  nor  put 
his  employer  in  default) . 

And  in  Arkansas  by  special  statute 
it  is  provided  that  as  to  future  con- 
tracts a  railroad  company,  on  dis- 
charging an  employee  without  payings 
all  wages  then  earned,  continues  lia- 
ble for  wages  at  the  contract  rate 
until  paid,  but  not,  however,  to  exceed 
sixty  days  unless  an  action  therefor 
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is  commenced  within  that  time.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Paul  (1897) 
64  Ark.  83,  37  L.R.A.  504,  62  Am.  St. 
Sep.  154,  40  S.  W.  705,  affirmed  in 


(1899)  173  U.  S.  404,  43  L.  ed.  746,  19 
Sup.  Ct.  Rep.  419,  holding  that  such 
damages  are  exemplary  and  reason- 
able. G.  J.  C. 


MARY  E.  MERCER,  Admx.,  etc.,  of  Charles  Mercer,  Deceased,  Appt., 

V. 

FREDERICK  E.  MEINEL. 

Illinois  Supreme  Court  -^  December  17,  1919, 
(290  111.  395,  125  N.  E.  288.) 

Nuisance  —  unsafe  premises  —  liability  of  vendor. 

1.  Any  unsafe  condition  of  property  which  will  render  one  selling  it 
liable  to  subsequent  occupants  must  exist  at  the  time  of  the  sale,  and  not 
arise  subsequently. 

[See  note  on  this  question  beginning  on  page  356.] 


Trial  —  overruling  of  demurrer  —  ef- 
fect on  motion  for  directed  verdict. 

2,  The  overruling  of  a  demurrer  to 
the  declaration  in  an  action  to  recover 
damages  for  negligent  killing  does  not 
prevent  the  entertaining  of  a  motion 
to  direct  a  verdict  at  the  close  of  the 
evidence. 

Negligence  —  basis  of  liability. 

3.  Any  liability  for  negligence  must 
rest  upon  the  existence  of  a  duty 
which  must  arise  out  of  a  relation  be- 


tween the  parties  and  a  negligent  fail- 
ure to  perform  the  duty. 
[See  20  R.  C.  L.  10.] 

—  unsafe  property  —  failure  to  com- 
ply with  ordinance  —  liability. 

4.  No  liability  for  injuries  due  to 
failure  to  make  the  installation  of  a 
gas  heater  comply  with  the  municipal 
ordinance  rests  upon  the  owner  re- 
sponsible for  the  installation  after  he 
has  parted  \^ith  title  to  the  property. 

[See  20  R.  C.  L.  53,  73.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Second  Branch  of  the  Ap- 
pellate Court,  First  District,  affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  (Walker,  J.)  in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent  killing  of  plaintiff's  intestate. 
Aflirtified, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Chilton  P.  Wilson,  for  appellant :      ligence,   defendant  is   liable   for  his 


Defendant's  demurrer  to  the  decla- 
ration was  overruled,  he  filed  the  gen- 
eral issue,  and  thereby  waived  any  er- 
ror in  overruling  the  demurrer. 

Shreffler  v.  Nadelhoffer,  133  111.  536, 
23  Am.  St.  Rep.  626,  25  N.  E.  630; 
Chicago  &  A.  R.  Co.  v.  Clausen,  173 
111.  100,  50  N.  E.  680;  Pittsburg,  C.  C. 
4  St.  L.  R.  Co.  V.  Robson,  204  111.  254, 
68  N.  E.  468. 

The  sufficiency  of  the  declaration  is 
thereby  admitted. 

Russell  V.  Whiteside,  5  111.  7; 
Steams  v.  Cope,  109  111.  340;  Fish  v. 
Farwell,  160  111.  236,  43  N.  E.  367. 

Independent  of  any  contract  liabil- 
ity, and  independent  of  ordinary  neg- 


failure  to  make  the  heater  comply  with 
the  ordinance. 

20  R.  C.  L.  38,  §  33;  East  St.  Louis 
Connecting  R.  Co.  v.  Eggmann,  170 
111.  538,  62  Am.  St.  Rep.  400,  48  N.  E. 
981 ;  Wabash  R.  Co.  v.  Kamradt,  109  111. 
App.  203;  Chicago  &  E.  I.  R.  Co.  v. 
Mochell,  193  111.  208,  86  Am.  St.  Rep. 
318,  61  N.  E.  1028. 

Liability  for  a  nuisance  is  not  based 
on  negligence. 

20  R.  C.  L.  380,  §§  1-3;  Cutter  v. 
Hamlen,  147  Mass.  471,  1  L.R.A.  429, 
18  N.  E.  397;  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  27 
L.  ed.  739,  2  Sup.  Ct.  Rep.  719 ;  Joseph 
Schlitz  Brewing  Co.  v.  Compton,  142 
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111.  511,  18  L.R.A.  390,  34  AnL  St.  Rep. 
92,  32  N.  E.  693. 

The  duty  owing  by  the  one  who  cre- 
ates a  nuisance,  or  manufactures  a 
defective  article,  does  not  arise  out  of 
a  contractual  relation  with  the  person 
injured ;  it  arises  out  of  the  principle 
of  law  to  so  use  your  own  property  as 
not  to  injure  others. 

Sunasack  v.  Morey,  196  111.  569,  63 
N.  E.  1039;  Tomle  v.  Hampton,  129 
111.  379,  21  N.  E.  800;  Groff  v.  Anken- 
brandt,  124  111.  51,  7  Am.  St.  Rep.  342, 
15  N.  E.  40;  Stephani  v.  Brown,  40 
111.  428;  Griffin  v.  Jackson  Light  &  P. 
Co.  92  Am.  St.  Rep.  526,  note;  Reichen- 
bacher  v.  Pahmeyer,  8  111.  App.  217; 
Van  Winkle  v.  American  Steam  Boiler 
Co.  52  N.  J.  L.  240,  19  Atl.  472;  State 
use  of  Hartlove  v.  M.  Fox  &  Son,  79 
Md.  514,  24  L.R.A.  679,  47  Am.  St.  Rep. 
424,  29  Atl.  601;  20  R.  C.  L.  391,  §§ 
1415,  1416,  1419;  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  61  L.R.A.  803, 
57  C.  C.  A.  237,  120  Fed.  865;  Central 
Consumers'  Co.  v.  Pinkert,  122  Ky.  720, 
92  S.  W.  957,  13  Ann.  Cas.  105;  Cutter 
V.  Hamlen,  147  Mass.  471, 1  L.R.A.  429, 
18  N.  E.  397;  Leahan  v.  Cochran,  86 
Am.  St.  Rep.  508,  note ;  Skinn  v.  Reut- 
ter,  135  Mich.  57,  63  L.R.A.  743,  106 
Am.  St.  Rep.  384,  97  N.  W.  152,  15  Am. 
Neg.  Rep.  86;  Willcox  v.  Hines,  100 
Tenn.  538,  41  L.R.A.  278,  66  Am.  St. 
Rep.  770,  46  S.  W.  297;  16  R.  C.  L. 
p.  1076,  §  594;  Lewis  v.  Terry,  111  Cal. 
39,  31  L.R.A.  220,  52  Am.  St.  Rep.  146, 
43  Pac.  398 ;  Barman  v.  Spencer,  —  Ind. 
— ,  44  L:R.A.  815,  49  N.  E.  9;  Crista- 
dora  V.  Von  Behren,  119  La.  1025,  17 
L.R.A.(N.S.)  1161,  44  So.  852;  Patten 
V.  Bartlett,  111  Me.  409,  49  L.R.A. 
(N-S.)  1120,  89  Atl.  375;  Ella  v.  Boyce, 
112  Mich.  552,  70  N.  W.  1106,  2  Am. 
Neg.  Rep.  719;  Illinois  C.  R.  Co.  v. 
Carraher,  47  111.  333. 

The  one  who  owns  property  and  cre- 
ates a  nuisance  thereon,  or  constructs 
a  defective  article  of  his  own,  is  not 
released  from  liability  by  the  single 
act  of  leasing  the  property  or  by  trans- 
ferring the  title,  or  by  sale  of  the  arti- 
cle. 

Illinois  C.  R.  Co.  v.  Carraher,  supra; 
Groff  V.  Ankenbrandt,  124  111.  51,  7  Am. 
St.  Rep.  342,  15  N.  E.  40;  Huset  v.  J.  I. 
Case  Threshing  Mach.  Co.  61  L.R.A. 
303,  47  C.  C.  A.  237,  120  Fed.  865; 
Lewis  V.  Terry,  111  Cal.  39,  31  L.R.A. 
220,  52  Am.  St.  Rep.  146,  43  Pac.  398 ; 
Kern  v.  Myll,  80  Mich.  525,  8  L.R.A. 
682,  45  N.  W.  587 ;  Sunasack  v.  Morey, 
196  111.  569,  63  N.  E.  1039 ;  Wegner  v. 


Meyer,  95  111.  App.  68;  Ella  v.  Boyce, 
112  Mich.  552,  70  N.  W.  1106,  2  Am. 
Neg.  Rep.  719;  20  R.  C.  L.  p.  392,  §  14; 
Central  Consumers'  Co.  v.  Pinkert,  122 
Ky.  720,  92  S.  W.  957,  13  Ann.  Cas. 
105;  Pillsbury  v.  Moore,  44  Me.  154, 
69  Am.  Dec.  91 ;  Skinn  v.  Reutter,  135 
Mich.  57,  63  L.R.A.  743,  106  Am.  St. 
Rep.  384,  97  N.  W.  152,  15  Am.  Neg. 
Rep.  86;  Statler  v.  George  A.  Ray  TAtg. 
Co.  125  App.  Div.  69,  109  N.  Y.  Supp. 
172 ;  Clement  v.  Crosby  &  Co.  148  Mich. 
293,  10  L.R.A.(N.S.)  588,  111  N.  W. 
745,  12  Ann.  Cas.  265 ;  Lufkin  v.  Zane, 
157  Mass.  117,  17  L.R.A.  251,  34  Am. 
St.  Rep.  262,  81  N.  E.  757 ;  Palmore  v. 
Morris,  182  Pa.  82,  61  Am.  St.  Rep. 
693,  37  Atl.  995,  3  Am.  Neg.  Rep.  597 ; 
Tetherington  v.  St.  Louis,  T.  &  E.  R. 
Co.  226  111.  129,  12  L.R.A.(N.S.)  571, 
80  N.  E.  697;  20  R.  C.  L.  56,  §  52; 
Stephani  v.  Brown,  40  111.  428;  Van 
Winkle  v.  American  Steam  B.  Co.  52 
N.  J.  L.  240. 

It  is  not  necessary  that  the  one  who 
created  the  nuisance  should  anticipate 
the  particular   injury  that  occurred. 

Illinois  C.  R.  Co.  v.  Siler,  229  111. 
390,  15  L.R.A.  (N.S.)  819,  82  N.  E.  362, 
11  Ann.  Cas.  368;  Yeates  v.  Illinois  C. 
R.  Co.  241  IlL  205,  89  N.  E.  338 ;  Dixon 
V.  Scott,  181  111.  116,  54  N.  E.  897; 
Ford  V.  Hine  Bros.  Co.  237  111.  463,  86 
N.  E.  1051. 

It  is  not  necessary  to  show  knowl- 
edge of  defendant  further  than  that  he 
created  the  dangerous  condition. 

Chicago  &  E.  I.  R.  Co.  v.  Hines,  132 
111.  161,  22  .Am.  St.  Rep.  515,  23  N.  E. 
1021 ;  Willcox  v.  Hines,  100  Tenn.  538. 
41  L.R.A.  278,  66  Am.  St.  Rep.  770,  46 
S.  W.  297 ;  Timlin  v.  Standard  Oil  Co. 
126  N.  Y.  514,  22  Am.  St.  Rep.  845,  27 
N.  E.  786;  Ahem  v.  Steele,  116  N.  Y. 
203,  5  L.R.A.  449,  12  Am.  St.  Rep.  778, 
22  N.  E.  193;  Ingwersen  v.  Rankin,  47 
N.  J.  L.  18,  54  Am.  Rep.  109 ;  Griffin  v. 
Jackson  Light  St  P.  Co.  128  Mich.  65S, 
55  L.R.A.  318,  92  Am.  St.  Rep.  582,  87 
N.  W.  888 ;  Reichenbacher  v.  Pahmey- 
er, 8  111.  App.  217;  Riley  v.  Simpson, 
83  Cal.  217,  7  L.R.A.  622,  23  Pac.  293; 
Guinn  v.  Delaware  &  A.  Teleph.  Co.  72 
N.  J.  L.  276,  8  L.R.A.(N.S.)  988,  111 
Am.  St.  Rep.  668,  62  Atl.  412,  19  Am. 
Neg.  Rep.  389. 

Messrs.  Beach  &  Beach  for  appellee. 

Cartwright,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  on  the  case  in- 
stituted by  the  appellant,  Mary  E. 
Mercer,  administratrix   of  the  e»- 
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tate  of  Chariefi  Mereer,  4toceMMd»  in 
the  circuit  court  of  Cook  eoimlgr, 
against  the  appellee^  Frwienek  B. 
Meinel,  to  recover  damages  for  tlie 
death  of  Charies  Mercer.  An  Issue 
was  formed  by  the  plea  of  Hot 
guilty,  and  at  the  condiiBiMi  of  the 
evidence  for  the  plaintiff  the  court, 
on  motion  of  the  defendant,  direct- 
ed a  verdict  of  not  guilty.  Judg- 
ment was  entered  on  ihe  verdict, 
and  on  appeal  to  the  appellate  court 
for  the  first  district  the  judgment 
was  affirmed^  and  the  court  granted 
a  eerUficate  of  importanfie  and  al- 
lowed an  appeal  to  tiiis  court. 

The  dedaration  contained  three 
counts,  the  first  of  which  alleged 
that  on  January  1, 1914,  the  defend- 
ant owned  and  controlled  the  prem- 
ises at  535  North  Albany  avenue,  in 
Chicago,  and  prior  thereto  installed 
a  water  heater  in  the  iaathroom  of 
said  premises,  with  a  burner  to  be 
lighted  to  heat  water  for  Imth  and 
other  purposes  and  with  a  ventilate 
ing  pipe  running  up  in  the  corner  of 
the  bathroom  behind  a  flush  box  and 
below  the  ceiling,  so  that  one  enter^ 
ing  the  bathroom  could  not  see  that 
the  pipe  ended  inside  of  the  bath- 
room; that  when  the  heater  was 
lighted  it  gave  off  carbon  and  other 
material  in  the  bathroom ;  that  the 
defendant  occupied  the  premises  for 
several  months  prior  to  January  1, 
1914,  when  the  heater  was  installed, 
and  knew  its  dangerous  condition ; 
that  on  July  23, 1914,  the  defendant 
sold  the  premises  to  Charles  Kocher 
without  informing  him  of  the  mian- 
ner  in  which  the  heater  vras  in- 
stalled, or  that  the  exhaust  pipe  end- 
ed in  the  bathroom,  or  the  danger- 
ous condition  thereof;  that  Kocher 
never  occupied  the  premises,  but  on 
October  12,  1914,  leased  them  to 
plaintiff  and  her  famfly,  who  there- 
after occupied  them .  as  a  dwelling, 
and  that  while  said  heater  was 
lis^xted  and  heating  water,  Charl^ 
Mercer,  son  of  the  plaintiff,  wi^ 
with  due  care  and  caution  taking  a 
bath  in  the  bathroom,  and  was  then 
and  there  poisoned  and  killed  by 
carbon  monoxid  gas  generated  in 
the  bathroom  by  reason  of  the  care- 
8  A.L.R.— 23. 
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less  and  negUcent  manner  in  which 
the  heater  was  inataUed.  The  seq- 
ond  count  made  the  same  allega- 
tions, with  the  furthesr  averment 
that  at  the  time  the  heater  was  in- 
stalled by  the  defendant  there  was 
an  ordinance  of  the  city  of  Chicago, 
requiring  a  ventilating  pipe  not  less 
than  2  incyhes  in  diameter  extending 
to  a  chinmey  flue  or  open  air,  with  a 
cap  or  cowl  to  the  outer  air  opening, 
to  carry  off  escaping  gases  or  fumes, 
and  that  the  heater  was  installed  by 
the  defendant  contrary  to  the  pro- 
visions of  the  ordinance.  The  third 
count  made  th^  same  allogatiops  as 
the  firsts  but  averred  that  after  the 
heater  was  installed  the  ordinance 
was  passed,  and  provided  that 
water  heaters  that  had  been  in- 
stalled should  be  made  to  comply 
with  the  ordinance,  and  that  the  de- 
fendant occupied  the  premises  for 
several  months  after  the  ordinance 
was  in  force  and  effect  without  mak- 
ing the  heater  comply  with  it. 

It  is  assigned  for  error  that  the 
trial  court  erred  in  entertaining  a 
motion  to  direct  a  verdict  because  a 
demurrer  to  the  declaration  had 
been  overruled,  and  the  defendant 
had  filed  a  plea  of  the  general  issue, 
80  that  the  question  i*aised  by  the 
motion  had  already  been  deter- 
mined. The  demurrer  admitted  the 
material  averments  of  the  declara- 
tion, and  the  question  raised  thereby 
was  whether  such  averments  were 
sufficient  to  constitute  a  cause  of  ac- 
tion, but  on  the  motion  to  direct  a 
verdict  the  question  presented  was 
whether  the  evidence  offered  by  the 
plaintiff,  with  all  legitimate  infer- 
ences to  be  drawn  from  it,  would  be 
sufficient  to  sustain  a  vwdict.  If 
the  declaration  stated  a  cause  of  ac- 
tion, the  motion  raised  an  entirely 
different  question, 
whether  the  evi-  Tll^\:;^2Z^:^h^^ 
dence  fairly  tended  ^r'^^*  ^"^  "<^^ 
to  sustain  its  aver-  tJTAfii:  *"'^«*** 
ments.  The  court 
did  not  err  in  entertaining  the 
motion. 

The  evidence  introduced  by  the 
plaintiff  was  to  the  following  effect : 
The    bathroom    was    very    small. 
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measuring  4  feet  6  ift<)le6  1^  5  feet 
6  incites.    The  bftthtub  oecufiied  the 
north  side,  and,  owing  to  a  slanting 
roof,  the  wall  was  only  8  feet  high 
on  that  side.    The  roof  edoped  up 
over  the  bathtub  to  near  the  south 
side  of  the  ceiling,  leaving  a  small 
part  of  a  flat  ceiling  about  8  feet 
high.     There    was   a   small    glass 
window  in  the  sloping  part  of  the 
roof,  opening  out  on  the  roof,  and  a 
door  on  the  south  side.    At  the  east 
wall   the   heater  in   question   was 
placed,  and  at  the  southeast  comer 
there  was  a  toilet  £feat,  over  which 
there  was  a  flush  hoa  near  the  ceil- 
ing.   Next  to  the  heater  and  near 
the  east  wall  there  was  a  sewer  pipe 
6  inches   in    diameter,   which   ran 
from   the    basement   through   the 
bathroom  and  out  through  the  roof, 
and  next  to  the  sewer  pipe  there  was 
a  i  inch  gas  pipe.    The  exhaust  pipe 
ran   from  the  top    of  the  heater 
along  the  east  wall  along  the  sewer 
pipe  and  ended  behind  and  above 
the  flush  box.    The  Mercer  family, 
consisting  of  the  plaintiff,  her  hus- 
band, five  children,  and  other  per- 
sons, making  a  large  family,  moved 
into  the  building  cm  November  4, 
1914,  and  used  the  bathroom  and 
heater  for  family  use  until  August 
29,  1915.    Some  of  the  time  the  hot 
water  for  the  bathtub  was  supplied 
from   pipes   attached    to  the  coal 
range  in  the  kitchen  on  the  first 
floor,  but  the  bathroom  was  in  gen- 
eral use  with  that  exception.    The 
plaintiff  almost  invariably  prepared 
the  water  for  the  bath  for  each 
member  of  her  family,  but  did  not 
remember  of  any  of  the  family  tak- 
ing a  bath  while  the  heater  was 
going.    On    August  29,   1915,  the 
plaintiff    lighted    the    heater    and 
turned  on  the  water,  and  her  son 
Charles  Mercer,  fourteen  years  old, 
went  into  the  bathroom  to  take  a 
bath.    He  closed  the  window  and 
the  bathroom  door,  and  soon  after- 
ward his  mother,  the  plaintiff,  heard 
water  dripping  in  the  room  on  the 
floor  below.    She  went  up  to  the 
bathroom,  and  found   Charles   sit- 
ting in  the  tub,  dead,  with  water 
running  from  the  cold  and  hot  water 


faucets,  tke  heater  going,  and  the 
water  up  to  the  overflow  pipe,  which 
leaked  and  caused  the  water  to  drop 
below. 

The  death  of  Chatles  was  caused 
by  the  escape  of  carbon  monoxid 
gas  from  the  exhaust  pipe,  and  that 
gas  is  odorless,  of  a  heavier  specific 
gravity    than    air,    and    a    deadly 
poison    when    breathed    into    the 
lungs.    The  defendant  had  installed 
the  heater  and  occupied  the  pren^ 
isee  with  his    fattfly  for  several 
years  before  he  sold  the  property  to 
Kocher,  and  after  that  sale  until 
November  4,  1916,  when  the  plain- 
tiff and  her  family  moved  in.    There 
never  had  been  an  opening  into  a 
chimney  flue  or  through  the  roof  of 
the  building,  and  there  never  had 
been  any  bad  results  ttom  ibe  use 
of  the  heater  and  bathroom  during 
the  time  the  defendant  occupied  the 
premises  nor  the  ten  months  during 
which  the  plaintiff  and  her  family 
occupied  them  up  to  the  time  of  the 
accident.    The  evidence  as  to  the 
condition  of  the  pipe  when  the  de- 
fendant sold  to  Kocher  was  given 
by  Kocher  as  a  witness,  and  he  tes- 
tified there  was  never  any  talk  be- 
tween him  and  the  defendant  about 
the  heater.    He  described  the  sewer 
pipe,  the  small  gas  pipe,  the  exhaust 
pipe,  and  the  flush  box  over  the 
toilet  seat,  and  a  hole  in  the  ceiling 
above  the  flush  box.    He  said  he 
saw  the  heater  and  the  pipe  lead- 
ing up  to  the  ceiling ;  that  the  pipe 
ran  straight  up  to  liie  ceiling  to  the 
hole  in  the  wall;  that  he  could  not 
see  whether  it  ran  into  the  ceiling 
or  through  the  ceiling,  but  he  did 
not  think  it  ended  in  the  bathroom, 
or  he  would  have  noticed  it,   and 
that  the  hole  was  a  little  larger  than 
the  pipe  as  he  remembered  it,  and 
the  pipe  went  all  the  way  up  to  the 
ceiling.    After  the  accident  an  ex- 
amination was  made,  which  showed 
the  hole  in  the  ceiling  above  the  .end 
of  the  exhaust  pipe,  but  tiie  p^>e  did 
not  reach  the  hole  or  ceiling.    The 
plaintiff's  husband  testified  that  the 
pipe  from  tlie  heater  led  up  straight 
and  ran  along  ihe  slant  of  the  roof 
behind  and  above  the  flush  box,  and 
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he  stood  on  the  toilet  aBd  looked 
along  and  felt  -with  his  hand,  and 
found  that  the  end  of  the  pipe  then 
pointed  soutiii  to  a  shoit  distanee  of 
the  south  wall  of  lAie  bathroom  and 
ended  pointing  sonth;  that  it  did 
not  reaeh  up  to  the  hole  in  the  ceil- 
ing; and  that  the  Meroer  family 
never  moved  the  pipe.  The  ordi« 
nance  took  effect  April  12,  1911, 
and  the  heater  was  not  thereafter 
made  to  conform  to  the  erdinance. 
There  have  been  casee  wiiere  it 
was  held  that  a  manuftustarer  of  a 
machine  or  article  designed  and  fit* 
ted  for  a  particular  use  is  HaMe  to 
a  third  person  who,  in  the  natural 
and  intended  use,  suffers  an  injury 
as  the  natural  and  probable  conse- 
quence of  the  nesUgeno^  of  the  man- 
ufacturer in  its  construetion  and 
sale.  The  case  of  Huset  v.  J.  I.  Case 
Thresbing  Mach.  Co.  61  L.R.A.  303, 
67  a  C.  A.  237, 120  Fed.  866,  is  an 
exanide  of  that  class.  .  There  have 
been  other  case^  in  which  it  has 
been  held  that  where  there  are  con- 
cealed defects  in  demised  premises, 
attended  with  danger  to  an  occupant 
wfaidi  a  careful  examination  would 
not  disclose,  but  which  are  known  to 
the  landlord,  the  latter  is  under  ob- 
ligation to  make  them  knovm  to  the 
tenant,  and  upon  his  failure  to  per- 
form that  duty  he  will  become  liable 
for  whatever  danaages  result  to  the 
tenant  therefrom.  Sunasack  v. 
Morey,  196  HI.  569,  63  N.  E.  1039 ; 
1  Thomp.  Neg.  §§  1131-1158.  A 
large  number  of  cases  of  both  kinds 
are  cited  and  made  the  basis  of  an 
argument  tl^t  the  defendant  re- 
mained liable  after  he  parted  with 
the  title  and  control  of  the  premises 
and  sustained  no  contract  relation 
either  with  Kocher  or  his  tenant, 
but  no  case  has  been  found  where 
such  a  liability  has  been  declared. 

i.e..ue.ce-  The  Mabillty,  if  any, 
wate  of  must  rest  upon  the 

'"*"*^-  existence  of  a  duty 

which  must  arise  out  of  a  relation 
between  the  parties  and  a  negligent 
faOure  to  perform  the  duty.  There 
is  a  material  difference  between  the 
relation  between  a  manufacturer  or 
vendor  of  a  machine  or  article  pur- 
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chased  for  a  specific  use  and  one  U8« 
ing  the  machine  or  article  for  the 
eontemplated  purpose,  or  between  a 
landlord  occupying  a  contractual  re- 
lation with  hie  tMant  and  the  ten- 
ant, and  the  situation  of  one  who 
has  ceased  to  have  any  connection 
whatever  with  property  which  he 
has  conveyed,  or  his  grantee. 
Whettier  or  not  lA^re  is  a  liability  in 
case  of  an  existing  dangerous  con- 
dition, it  cannot  be  true  that  the 
grantcMT  assumee  a  duty  to  see  that 
the  premiees  remain  in  a  safe  con- 
dition. In  this  case  there  was  an 
mtire  failure  of  any  evidence  fairly 
tending  to  prove  either  the  aver- 
ment of  the  declaration  that  the 
heater,  at  the  time  of  the  sale  to 
Kocher,  was  in  a  defective  or  dan- 
gerous condition,  or  that  the  de- 
lendant  had  any  knowledge  of  such 
condition,  if  it  existed.  Kocher  tes- 
tified, as  before  steted,  that  at  the 
time  of  the  sale,  as  far  as  he  could 
see,  the  pipe  extended  up  to  the 
ceiling,  and  as  far  as  he  remem- 
bered it  ran  through  the  ceiling, 
and  that  it  did  not  end  in  the  bath- 
room, otherwise  he  would  have 
noticed  it.  The  only  other  testi- 
mony was  that  after  the  accident 
the  end  of  the  pipe  pointed  to  the 
south  and  was  horizontal,  and  did 
not  point  upward  to  the  hole  or  the 
ceiling*  The  evidence  was  that  it 
could  not  then  be  seen  by  one  enter- 
ing the  batiiroom  door,  and  the  rea- 
sonable conclusion  is  that  the  pipe 
is  jointed  and  the  position  of  tbe 
upper  end  had  been  changed  in  some 
way.  The  heater  had  not  been  made 
to  comply  with  the  ordinance,  but 
the  bathroom  had  been  used  by  the 
defendant  for  several  years  without 
any  had  effecto  or  any  accident, 
which  makes  it  «uite  clear  there 
was  no  dangerous  defect.  If  there 
was  any  liabihty  of  the  defendant  it 
arose  at  the  time  of  the  sale  to 
Kocher,  and  there  was  no  evidence 
from  vrtiieh  an  inference  could  fair- 
ly be  drawn  that  a 
dangerous  condi*  wttsSe^^miMi 
tion  existed  at  that  ;JIS:,""'^  ''' 
time.  The  oonclth* 
sion  that  it  did  not  is  strengthened 
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by  the  fact  that  the  bathroom  was 
used  thereafter  for  ten  months  by 
the  members  of  a  large  family 
without  any  deleterious  effect. 

The  fact  that  the  ordinance  had 
not  been  complied  with  during  the 
ownership  of  the  defendant  created 
no  liability  of  the  defendant  to  any 
person,  because  no  damage  or  in-» 
jury  resulted  from  the  failure.  If 
the  defendant  would  have  been  li* 
able  to  a  penalty  in  a  prosecution 
under  the  ordinance,  any  duty  to 
make  the  heater  comply  with  the  or- 
dinance rested  on  Kodier  after  the 
sale,  and  not  on  the  defendant*  and 


if  any  injury  resulted  from  such  fail* 
ure     the     liability 

would  rest  upon  JlXife^Vrtiertr 
Kocher,  if  anyone.  -/»*i!Kr  *•  «>»- 
We  do  not  say  £^^%»^1^. 
whether  the  declara- 
tion stated  a  cause  of  action  or  not, 
but,  if  it  did,  there  was  no  evidence 
tending  to  prove  its  averments  that 
a  dangerous  condition  existed  at  the 
time  of  the  sale  to  Kocher,  or,  if  it 
did  exist,  that  the  defendant  knew 
or  from  any  fact  or  circumstance 
ought  to  have  known  of  it. 

The  judgment  of  the   Appellate 
Court  ia  affirmed. 


1  ANNOTATION. 

Liability  of  former  owner  of  real  estate  because  of  a  violatioii  of  statute  or 

ordinance  relating  to  condition  of  premises. 


No  cases  other  than  the  reported 
case  (Mercer  v.  Meinel,  ante,  351) 
have  been  found  in  which  an  owner  of 
premises  who  had  conveyed  the  same 
was  sought  to  be  held  liable  for  a  vio- 
lation by  him  prior  to  the  conveyance 
of  statute  or  ordinance  relating  to  the 
condition  of  the  premises. 

It  has  been  held  that  a  vendor  who 
had  surrendered  possession  to  his  ven- 
dees was  not  liable  for  an  Injury  oc- 
curring the  next  day  from  a  negligent- 
ly maintained  gate  on  a  building  on 
the  premises  adjoining  a  public  side- 
walk. Palmore  v.  Morris,  T.  &  Co. 
(1897)  182  Pa.  82,  61  Am.  St.  Rep.  698, 
37  Atl.  995,  3  Am.  Neg.  Rep.  597.  The 
court,  after  stating  that  the  authori- 
ties on  the  exact  question  were  very 
meager,  referred  to  the  case  of  land- 
lord and  tenant,  and  continued:  "But 
this  is  not  a  letting  of  the  land  by  a 
landlord  to  a  tenant;  it  is  an  absolute 
sale  whereby  the  owner  devests  him- 
self of  title  and  all  right  to  possession 
or  of  re-entry  for  repairs  or  for  any 
other  purpose.  Any  future  possession 
in  face  of  his  deed,  unless  there  be  an 
independent  stipulation  to  the  con- 
trary, would  be  a  palpable  trespass, 
and  with  his  surrender  of  possession 
all  the  duties  incident  to  ownership  as 
to  him  were  at  an  end.  •  .  •  The 
learned  judge  of  the  court  below 
Adopts  a  different  event  for  the  com- 


mencement of  liability  on  the  part  of 
the  grantee  than  possession  taken  un- 
der the  deed ;  he  says :  'He  ought  within 
a  reasonable  time  to  see  that  the  prop- 
erty which  he  had  purchased,  if  it  was 
in  dangerous  candition  to  the  public, 
was  put  in  repair.'  That  is,  he  imports 
into  the  deed  an  implied  covenant  on 
the  part  of  the  grantors  that  they  will 
be  answerable  to  third  parties  for 
defects  in  the  building  for  a  reason- 
able time  after  the  grantee  takes  pos- 
session. Public  policy  does  not  de- 
mand that  such  clogs  on  the  transfer 
of  real  estate  should  be  imposed  by 
construction;  nor  does  the  law  war- 
rant such  an  implication.  Before  he 
purchased  the  real  estate  the  law  pre- 
sumes the  grantee  examined  the  prop- 
erty and  was  cognizant  of  its  situation^ 
surroundings,  the  character  of  the 
structures  upon  it,  and  their  condition 
of  repair.  Without  an  express  cove- 
nant by  the  grantors  as  between  them 
and  the  grantee,  there  was  no  duty  on 
the  grantors  to  repair.  The  purchaser 
thereafter  assumed  that  duty  because 
he  then  became  the  owner  and  occu- 
pant. If  the  grantors,  after  posses- 
sion by  Lodge,  the  grantee^  owed  no 
duty  to  him,  why  should  there  be  neg- 
lect in  performance  on  their  part  as  to 
the  public?  It  is  not  even  the  case  of 
no  actual  occupancy,  where  the  lainr 
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casts  the  duty  on  the  owner,  but  one 
where  the  owner  and  actual  occupant 
were  the  same.  If  the  accident  did 
not  happen  during  the  ownership  and 
occupancy  of  Morris,  Tasker,  &  Com- 
pany, and  the  evidence  showed  that  it 
happened  after  Lodge  took  posses- 
sion, the  question  for  the  Jury  was  not 
whether  there  was  negligence  on  part 
of  defendants  in  maintaining  a  de- 
fective gate;  the  real  question  on  the 
evidence  was,  Did  Lodge  take  posses- 
sion of  the  property  described  in  his 
deed  on  Friday,  the  10th  of  May?  If 
he  did,  then  the  accident  which  oc- 
curred on  the  nth  must  be  imputed  to 
the  negligence  of  the  owner  and  occu- 
pant of  the  premises,  and  not  to  Mor- 
ris, Tasker,  &  Company,  who,  before 
that  time,  were  owners  and  odcnpants. 
.    •    •    There  may  be  a  case  where  the 


grantor  conceals  from  the  grantee  a 
defect  in  a  structure  known  to  him 
alone,  and  not  discoverable  by  careful 
inspection,  that  the  owner  would  be 
.held  liable,  though  out  of  possession ; 
but  that  is  not  this  case.  The  rotten 
gate,  the  testimony  shows,  was  as  obvi- 
ous before  the  accident  as  afterwards, 
and  the  reasonable  time  for  the  pur- 
chaser to  discover  it  was  not  limited 
to  the  twenty  hours  after  he  took  pos- 
session, but  to  the  weeks  and  months 
pending  the  negotiations,  before  the 
delivery  of  the  deed." 

Where  a  nuisance  has  been  created 
upon  property  it  has  been  stated  to  be 
the  general  rule  that  the  owner  there- 
of does  not  relieve  himself  from  lia- 
bility therefor  by  conveying  the  prem- 
ises.   20  R.  C.  L.  p.  892,  i  15. 

W.  A.  E, 


PEOPLE  OP  THE  .STATE  OF  ILLINOIS 
TIM  JONES,  PIff.  in  Err. 

niinaie  Supreme  Court -^  Veiiember  17 1  19X9* 
(290  in.  608,  126  N.  E.  256.) 

Robbery  —  taking  money  from  pocket  of  drunken  man. 

1.  The  takfng  of  money  ft*om  the  pocket  of  a  drunken  man,  which  re- 
quires no  force  or  violence,  is  not  robbery,  although,  upon  being  accused 
of  the  theft,  the  thief  assaults  his  victim. 

[See  note  on  this  question  beginning  on  page  S59.] 


^  defisidoii. 

2.  Robbery  is  the  felonious  and  vi- 
olent taking  of  money,  goods,  or  other 
valuable  thing  from  the  person  of 
another  by  force  or  intimidation. 

[See  28  R.  C.  L.  1139.] 


—  necessity  of  force. 

3.  The  crime  of  robbery  is  not  com- 
mitted unless  the  properly  stolen  is 
taken  from  the  person  by  lorce  or  in- 
timidation. 

rSc-  23  R.  C.  L.  1144] 


Bbbor  to  the  Circuit  Court  for  Montgomery  County  ( Jett,  J.)  to  reviev^ 
a  jud^rment  convicting  defendant  of  robbery.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  E.  Hogan,  for  plaintiff  in 
error: 

The  facts  in  this  case  do  not  consti- 
tute robbery. 

People  V.  Ryan,  239  111.  410,  88  N. 
E.  170;  Burke  v.  People,  148  111.  70, 
35  N.  E.  376;  Hall  v.  People,  171  111. 
540,  49  N.  E.  495 ;  Schroeder  v.  People, 
196  111.  211,  68  N.  E.  678;  People  v. 


Campbell,  234  111.  391, 128  Am.  St.  Rep. 
107,  84  N.  E.  1035, 11  Ann.  Cas.  186. 

The  verdict  is  manifestly  against 
the  weight  of  the  evidence,  and  in- 
sufficient to  establish  guilt  beyond  a 
reasonable  doubt. 

People  V.  Freeland,  284  111.  190,  119 
N.  E.  928 ;  People  v.  McMahon,  254  111. 
62,  98  N.  E.  239. 
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Messrs.  Edward  J.  Bnmdage^  Attor- 
ney   General,    Sumner   S.    Andersaiiy 

Assistant  Attorney  General,  J.  Earl 
Major,  and  J.  D.  Wilson,  for  defendant 
in  error: 

While  it  is  true  that  the  gist  of  the 
crime  of  robbery  consists  in  the  force 
or  intimidation  used  in  taking  from 
the  person  assaulted,  against  his  will, 
an  article  of  value,  yet  the  degree  of 
force  used  is  immaterial. 

34  Cyc.  1799;  People  v.  Campbell, 
234  111.  391,  123  Am.  St.  Rep.  107,  84 
N.  E.  1035,  14  Ann.  Cas.  186;  State  v. 
McCune,  5  R.  I.  60,  70  Am.  Dec.  176; 
Burke  v.  People,  148  111.  79,  35  N.  E. 
876. 

The  sufficiency  of  the  evidence  in 
the  first  instance  is  a  matter  for  the 
jury's  determination,  and  unless  the 
reviewing  court  can  say  that  the  jury 
has  been  manifestly  swayed  by  pas- 
sion or  prejudice,  and  that  its  deter- 
mination is  manifestly  against  the 
weight  of  the  evidence,  it  will  not  re- 
verse the  case  upon  the  ground  of  the 
sufficiency  of  the  evidence. 

Bromley  v.  People,  27  111.  20;  Steffy 
V.  People,  130  UK  96,  22  N,  E.  861; 
Rafferty  v.  People,  72  III.  37;  Gainey 
V.  People,  97  111.  270,  37  Am.  Rep.  109 ; 
Lathrop  v.  People,  197  111.  169,  64  N. 
E.  385 ;  Gore  v.  People,  16?  111.  259,  44 
N.  E.  500;  People  v.  Lutsow,  240  lU. 
612,  88  N.  E.  1049;  People  v.  Wil- 
liams, 240  111.  633,  88  N.  E.  1053;  Peo- 
ple V.  Nail,  242  111.  284,  89  N.  E.  1012. 

Dunn,'  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

At  the  November  term,  1918,  of 
the  circuit  court  of  Montgomery 
county,  the  grand  jury  returned  an 
indictment  against  Tim  Jones  and 
Charles  Peppard,  charging  them  in 
two  counts  with  assaulting  William 
Kehl  and  by  force  and  intimidation 
robbing  him  of  $70.  The  indictment 
also  contained  two  counts  for  lar- 
ceny. The  defendants  were  placed 
on  trial,  and  at  the  close  of  the  peo- 
ple's evidence  a  nolle  was  entered  as 
to  Peppard.  At  the  close  of  all  the 
evidence  the  court  required  the 
state's  attorney  to  elect  upon  which 
counts  he  would  ask  a  conviction, 
and  he  elected  the  counts  charging 
robbery.  The  jury  found  the  de- 
fendant Tim  Jones  guilly  of  rob- 
bery, and  he  has  sued  out  a  writ  of 
error  to  reverse  the  judgment  en- 
tered on  the  verdict. 


The  plaintiff  in  error  contends 
that  the  evidence  is  insufficient  to 
prove  his  guilt  beyond  a  reasonable 
doubt,  and  that  if  any  crime  was 
proved  to  have  been  committed  it 
was  not  robbery  but  larceny. 

The  evidence  shows  that  the  pros- 
ecuting witness,  William  Kehl,  who 
was  a  concrete  worker  and  had 
come  to  Illinois  from  Michigan  in 
March,  1018,  and  had  aft^'ward 
worked  for  periods  varying  from  a 
few  days  to  a  few  weeks  at  Peoria, 
Bloomington,  Hudson,  and  Ray- 
mond, in  this  state,  having:  previ- 
ously arranged  for  work  on  an  ele- 
vator being  constructed  in  Nokomis, 
came  to  that  place  on  September  16, 
1918,  arriving  about  10  o'clock,  in 
the  morning.  He  soon  afterward 
went  to  Sam  Lapaski's  saloon  and 
spent  most  of  the  rest  of  the  day 
and  evening  there  until  9  or  10 
o'clock,  drinking  whisky,  wine,  and 
beer,  treating  the  crowd,  matching 
half  doUars,  giving  money  to  a  man 
and  a  boy,  buying  chances  in  a  raffle, 
and  becoming  very  drunk.  Jones, 
Peppard,  and  Lon  De  Witt,  who 
were  all  strangers  to  Kehl,  were  in 
the  saloon  after  supper  and  drank 
with  him  at  his  expense.  He  finally 
fell  on  the  floor,  and  as  he  had  pro- 
cured no  lodging  place,  these  three 
went  with  him  to  a  hotel  to  get  a 
room.  He  sat  down  or  fell  down  on 
the  porch  and  did  not  get  a  room. 
The  four  then  started  back  across 
the  railroad,  De  Witt  on  one  side  of 
Kehl  and  Jones  on  the  other,  help- 
ing him,  and  at  the  railroad  track 
Kehl  again  fell  down  or  sat  down. 
Kehl  testified  that  at  the  railroad 
crossing  Jones  slipped  his  hand  in 
Kehl's  hip  pocket  and  took  the  tat- 
ter's pocketbook,  in  which  was  his 
money;  that  Kehl  said  to  Jones, 
'^You  have  nsy  pocketbook,''  and 
then  J<»ies  hit  him  ov^er  the  eye  and 
''knocked  him  out"  De  Witt  testi- 
fied that  Kehl  sat  down  on  a  pile  of 
ties  and  was  going  to  lie  down.  De 
Witt  and  Jones  went  to  pick  him 
up,  Jones  taking  hold  of  one  side 
and  De  Witt  the  other,  and  as  they 
started  to  raise  him  up  Jones  put 
his  hand  in  Kehl's  pocket,  took  the 
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hitter's  pocketbook  out,  and  shoved 
it  in  Joaes's  poeket.  Then  KeU 
said,  'Tou  have  got  mj  pocket* 
book/'  and  Je»es  called  Kohl  a  liar 
and  hit  him.  Jones  denied  taking 
the  pocketbook  or  money,  and  Pep« 
pard  did  not  see  him  teke  the  pocket- 
book  or  put  his  hand  in  KeU's 
pocket,  though  there  was  ascuflle  at 
the  railroad  crossing,  where  Kehl 
lay  down.  Tlie  evidence  discloeee 
nothing  further  as  to  the  pocket^ 
book  or  money. 
''Robbery''  is  the  felonious  and 

violent  taking  of 
J^touK^.  money,    goods,    or 

other  valuable  thing 
from  the  pwsen  of  another  by  force 
or  intimidation,  and  is  punishable 
by  imprisonment  in  the  penitentiary 
not  less  than  one  year  nor  more  than 
fourteen  years.  Private  stealing 
from  the  person  is  declared  by  the 
statute  to  be  deemed  larceny,  and  is 
punishable,  if  the  property  rtolen 
exceed  f  15  in  value,  by  imprison- 
ment in  the  penitentiary  not  lesr 
than  one  year  nor  more  than  ten 
years.  The  statute  makes  the  dis- 
tinction, and  it  is  the  duty  of  the 
courts  to  enforce  the  statute.  The 
distinction  is  that,  while  any  felo- 
nious stealing  of  the  personal  goods 
of  another  is  larceny,  it  la  necessary, 
to  constitute  robb^y,  tliat  the  tak- 
ing be  by  force  or  intimidaticm. 
The  foroe  or  intimidation  is 
the  gist  of  the  offense,  and  the 
crime  of  robbery  is  not  committed 

unless  the  property 
stolen  is  taken  from 
the  person  by  force 
or  intimidation.  Burke  v.  People, 
148  m.  70,  36  N.  E.  876;  Hall  v. 
People,  171  m.  640,  49  N.  E.  496. 


— aeeesBitjr   of 
forre. 


V.  JONES. 

Its  y.  Jf.  956.) 

In  the  latter  case  Hail  unbuttoned 
his  victim's  vest  and  took  the 
pocketbook  from  his  inside  vest 
pocket,  using  no  more  force  than 
the  mere  jdiiysical  effort  of  taking 
the  poeketbdok  from  the  victim's 
pocket  mad  tranetferring  it  to  his 
own,  and  the  court  said  that  if  that 
is  robbery,  then  no  practical  dis- 
tinction between  that  crime  and 
larceny  from  the  person  exists.  The 
owner's  power  to  retain  his  prop- 
erty must  be  overcome  by  the  use  of 
actual  violence  or  by  fear.  People 
V.  Ryan,  299  HI.  410,  88  N.  E.  170. 
In  People  v.  Campbell,  234  III.  391, 
128  Am.  St.  Rep.  107,  14  Ann.  Cas. 
18Q,  84  N.  E.  1086,  it  was  held  that 
the  force  required  to  tear  a  diamond 
stud  from  the  wearer's  shirt  front, 
to  which  it  was  attached  by  a  spiral 
pin,  and  the  struggle  to  retain  the 
pin,  constituted  the  taking  robbery. 
In  the  present  case  the  incriminat- 
ing evidence  tended  to  show  only  a 
stealthy  taking  of  the  pocketbook 
from  Kehl's  pocket  and  transferring 
of  it  to  Jones's  pocket.  The  evi- 
dence excluded  any  attempt  to  use 
violenoe.  Thare  was  no  evidence  of 
a  struggle  to  retain  possession  of 
the  pocketbook,  but  only  an  accusa- 
tion oi  the  theft  after  it  occurred, 

which  the  plaintiff  ...^inir  moner 
in  error  resented  by  t^om  vmeis^t  of 
aasaulUng   the    ac-  *'~'**»^^"- 
cuser.    The  actions  of  the  plaintiff 
in  error  as  testified  to  were  those  of 
a  pickpocket,  and  not  of  a  highway- 
man. 

Under  the  evidence,  the  plaintiff 
in  error  was  not  ffnilty  of  the  crime 
of  robbery,  and  the  judgment  must 
be  reversed. 


ANNOTATION. 
Tsidng  property  from  the  person  by  sleeMi  as  robbery. 


I.  In  gen#ral,  S(9. 
n.  From  drunken  persons,  361. 
ni.  Victim    deceived   as    to   purpose    of 

force,  361. 
IV.  Miscellaneous,  362. 

J.  fn  g^twrml. 

''Open  and  violent  larceny  from  the 


person,  or  robbery,  the  rapina  of  the 
civilians,  is  the  felonious  and  forcible 
taking  from  the  person  of  another  of 
goods  or  money  to  any  value  by  vio- 
lence or  putting  him  in  fear."  4  Bl. 
Com.  241. 
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'  Taking  property  from  the  person  by 
stealth  is  not  robbery. 

Ariaona.  —  Ramirez  v.  Territory 
(1905)  9  Aria.  177,  80  Pac.  891. 

Geori?la.— Fanning  v.  State  (1880) 
66  6a.  167,  4  Am.  CrioL  Rep.«661. 

Idaho.— Territory  v.  McKern  (1891) 
8  Idaho,  15,  26  Pac.  128. 

niiims.— Hall  ▼.  People  (1898)  171 
111.  540,  49  N.  E.  495;  People  v.  Ryan 
(1909)  239  111.  410,  88  N.  E.  170. 

Indiana. — ^Brennon  v.  State    (1866) 

25  Ind.  408. 

Kentucky. — Dawson  v.  Com.  (1903) 

26  Ky.  L.  Rep.  5;  Jones  v.  Ck)m.  (1903) 
115  Ky.  592,  108  Am.  St.  Rep.  340,  74 
S.  W.  263, 14  Am.  Crim.  Rep.  580 ;  Bibb 
V.  Com.  (1908)  33  Ky.  L.  Rep.  726,  112 
S.  W.  401. 

Missouri.— State  v.  Parker  (1914) 
262  Mo.  169,  L.R.A.1915C,  121.  170  S. 
W.  1121. 

New  York.— Norris's  Case  (1821)  6 
N.  Y.  City  Hall  Rec.  86;  People  v. 
Jones  (reported  herewith)  ante,  357. 
•  In  Territory  v.  McKern  (Idaho)  su- 
pra, a  chargre  as  to  robbery,  **that  if 
a  man  stealthily  filch  from  the  pocket 
of  another,  the  force  necessary  to  re- 
move the  property  is  all  the  force  that 
the  statute  required/'  was  held  error. 

Stealthily  putting  one'i  hand  in  an- 
other's pocket  and  palling  out  his 
pocketbook  or  money  before  the  lat- 
ter is  aware  of  what  is  being  done  is 
not  robbery.  Bibb  v.  Com.  (1908)  33 
Ky.  L.  Rep.  726,  112  S.  W.  401;  Jonee 
V.  Com.  (1908)  116  Ky.  592,  103  Am. 
St.  Rep.  840,  74  S.  W.  268,  14  Am. 
Crim.  Rep.  580;  Dawson  v.  Com.  (1908) 
25  Ky.  L.  Rep.  5. 

And  merely  inserting  one's  hand 
into  another's  pocket  and  abstracting 
therefrom  loose  change,  with  intent  to 
steal  it,  does  not  come  within  a  statute 
making  everyone  guilty  of  robbery  who 
feloniously  takes  the  property  of  an- 
other from  his  person  and  against  his 
will,  by  violence  to  his  person.  State 
V.  Parker  (Mo.)  supra.  The  court  dis- 
tinguished eases  which  sustained  a 
conviction  of  robbery  where  the  facts 
showed  that  there  was  a  sudden 
snatching  or  jerking  of  the  property 
from  the  person  of  another. 

In  People  v.  Ryan  (111.)  supra,  it 
was  held  that  the  offense  is  not  rob- 


bery where  the  evidence  tends  to  prove 
the  removal  of  a  stud  by  stealth  and 
adroitness  only. 

But  jerking  a  diamond  pin  or  stud 
out  of  a  shirt  was  held  to  be  robbery  in 
People  V.  Campbell  (1908)  284  IU«  391, 
128  Am.  St.  Rep.  107,  84  N.  £.  1035,  14 
Ann.  Cas.  186. 

After  money  has  been  stealthily  re- 
moved from  the  pocket  of  another,  the 
force  used  to  prevent  its  recapture  or 
to  effect  an  escape  does  not  relate 
back,  so  as  to  constitute  the  original 
taking  a  robbery.  Colbey  v.  State 
(1903)  46  Fla.  112,  110  Am.  St.  Rep. 
87,  35  So.  189;  Jones  v.  Com.  (1903) 
115  Ky.  592,  103  Am.  St.  Rep.  340,  74 
S.  W.  263,  14  Am.  CrinL  Rep.  680. 

Where  a  man  slyly  pat  his  hand  into 
another's  pocket  and  took  his  purse 
without  knowledge  of  the  latter  until 
just  as  it  was  drawn  from  the  pocket, 
it  was  held  merely  lareeny  from  the 
person.  Norris's  Case  (1821)  6  N.  Y. 
City  Hall  Ree.  86. 

It  was  held  not  to  be  robbery  where 
the  defendant  slipped  his  hand  into  a 
lady's  outside  pocket,  and  furtively 
took  therefrom  a  purse  of  money.  Be- 
fore he  got  the  purse  entirely  out,  she 
felt  the  hand  and  tried  to  seiee  it,  but 
the  thief  had  succeeded  and  the  purse 
was  gone.  In  extracting  hand  and 
purse,  the  pocket  was  torn,  and  when 
the  lady  turned  she  saw  the  thief  look* 
ing  unconcernedly  at  the  houses  on 
the  street.  She  rushed  upon  him  and 
caught  him  by  the  coat,  which,  in  his 
struggle  to  escape,  was  left  torn  in 
her  poBsession.  Fanning  v.  State 
(1880)  66  6a.  167,  4  Am.  Crim.  Rep. 
561. 

In  Dawson  v.  Com.  (1908)  26  Ky. 
L.  Rep.  6,  74  S.  W.  701,  it  was  held  not 
to  be  robbery  where  the  accused 
stealthily  placed  her  hand  in  prose- 
cutor's pocket  and  took  therefrom 
some  money,  nor  did  the  fact  that  ac- 
cused drew  a  pistol  when  the  loss  of 
the  money  was  learned  and  prosecutor 
demanded  its  return  make  the  act  of 
taking  robbery. 

But  where  accused,  who  was  en- 
deavoring stealthily  to  take  money 
from  prosecutor's  pocket,  was  caufirht 
by  the  latter  while  his  hand  was  in  the 
pocket,  and  a  struggle  ensued,  accused 
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endeavoring  to  get  the  money  and 
prosecutor  to  prevent  him,  and  the 
money  was  finally  taken  Tiolently  by 
inflicting  physical  injuries,  the  of- 
fense was  robbery,  and  not  larceny 
from  the  person.  Carter  v.  State 
(1907)  S  Ga.  App.  477,  60  S.  E.  216. 
The  court  distinguished  the  case  at 
bar  from  Fanning  v.  State  (Ga.)  su- 
pra, stating  that  in  the  latter  case  the 
force  used  to  keep  possession  of  the 
property  was  after  accused  had  sur- 
reptitiously taken  it  from  the  prose- 
cutor^s  pocket. 

U.  Frowi  drunhen  persons. 

Taking  property  from  an  unresist- 
ing drunken  man  who  does  not  know 
he  is  being  robbed  ia  not  robbery. 
Ramirez  ▼.  Territory  (1905)  9  Ariz. 
177, 80  Pac.  891 ;  Hall  v.  People  (1898) 
171  III  540,  49  N.  £.  495;  Brennon  v. 
State  (1865)  25  Ind.  403;  People  v. 
Jones  (reported  herewith)  ante,  357. 

Where  one  merely  filches  money 
from  the  pocket  of  another  who  is 
drunk,  the  m^re  force  necessary  to 
remove  the  property  is  not  all  the  force 
required  by  the  statute  to  constitute 
robbery.  Ramirez  v.  Territory  (Ariz.) 
sapra. 

Unbottoning  his  pocket,  possibly  by 
pulling  at  it,  and  taking  a  pocketbook 
from  a  drunken  man  who  does  not 
know  what  is  being  done  and  makes 
no  resistance,  is  not  robbery.  Hall  v. 
People  (1898)  171  HI.  540,  49  N.  E. 
495. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (People  v.  Jones)  that 
stealthily  taking  a  pocketbook  from  a 
drunken  man  is  not  robbery,  though 
the  loser  immediately  discovers  the 
loss. 

But  the  jury  are  authorized  to  con- 
clude that  terrible  injuries  which  have 
been  inflicted  upon  the  person  of  the 
owner  of  property  indicate  active  re- 
sistance on  his  part  and  the  use  of 
force  on  the  part  of  one  aceused  of 
robbery  in  removing  the  property  from 
his  person,  even  though  resistance 
may  have  been  blindly  offered,  and  the 
force  exercised  against  a  man  prac- 
tically unconscious  from  drink  or 
drugs,  who  is  unable  to  recall  the  facts 
when     finally     restored     to     reason. 


Bowen  v.  State   (1915)   16  6a.  App. 
110,  84  S.  E.  730. 

And  producing  unconsciousness  by 
means  of  a  drag  for  the  purpose  of 
obtaining  money  in  custody  of  the 
person  rendered  unconscious  has  been 
held  to  be  an  exercise  of  force  within 
the  meaning  of  the  statute  against 
robbery.  State  v.  Snyder  (1918)  41 
Ncfv.  453,  L.R.A.1918E,  933,  172  Pac. 
364. 

///.  Victim  deceived  as  to   purpose   of 

force. 

It  is  robbery  when  force  is  used  in 
its  consummation,  although  the  vic- 
tim does  not  know  what  is  being  done. 
Seymour  v.  State  tlSeO)  15  Ind.  288 ; 
Snyder  v.  Com.  (1900)  21  Ky.  L.  Rep. 
1538,  55  S.  W.  679;  Blanton  v.  Com. 
(1900)  139  Ky.  411,  58  S.  W.  422,  14 
Am.  (]rim.  Rep.  588;  State  v.  Gorham 
(1875)  55  N.  H.  162;  Mahoney  v.  Peo- 
ple (1874)  3  Hun  (N.  Y.)  202,  affirmed 
in  (1875)  59  N.  Y.  659;  Com.  v.  Snell- 
ing  (1812)  4  Binn.  (Pa.)  379;  Anon- 
ymous (1825)  1  Lewin,  C.  C.  (Eng.) 
308. 

Thus  it  is  robbery  when  the  prose- 
cutor thought  the  thief  simply  meant 
to  beat  him.  Com.  v.  Snelling  (1812) 
4  Binn.  (Pia.)  879.  So,  putting  an  arm 
around  one's  neck,  ostensibly  to  whis- 
per to  him,  and  then  picking  his  pock- 
et, is  robbery.  State  v.  Gorham 
(1875)  55  N.  H.  152.  So,  it  is  robbery 
to  pick  one's  pockets  while  scufiiing 
with  him  (Blanton  v.  Com.  (1900)  139 
Ky.  411,  58  8.  W.  422,  14  Am.  Crim. 
Rep.  588) ;  or  while  jostling  him 
(Snyder  v.  Com.  (1900)  21  Ky.  L.  Rep. 
1538) ;  or  while  running  against  him 
(Anonymous  (1825)  1  Lewin,  C.  C. 
(Eng.)  800) ;  or  while  pushing  him 
(Seymour  v.  State  (1860)  15  Ind. 
288) ;  or  while  crowding  and  putting 
one's  arms  around  him  (Mahoney  v. 
People  (1874)  3  Hun  (N.  Y.)  203). 

But  it  was  held  a  taking  in  an  art- 
ful, secret  manner,  and  not  robbery, 
where  a  man  accosted  a  country  boy 
as  an  acquaintance,  at  the  same  time 
seizing  him  around  the  waist  and  by 
fumbling  around  him  at  length  suc- 
ceeded in  picking  his  pocket  of  an 
empty  pocketbook.  Davis's  Case 
(1817)  2  N.  Y.  City  Hall  Rec.  32. 

In  a  case  where  it  does  not  appear 
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whether  the  victiin  knew  the  purpose 
of  the  force  or  not,  in  holding  tiiat 
throwing  an  arm  around  a  person  and 
taking  his  pocketbook  is  robbery,  the 
court  said :  "The  evidence  in  this  case 
discloses  the  fact  that  the  defendant, 
Burke,  made  an  assault  on  Schultz, 
and  used  force  to  take  from  his  person, 
against  his  will,  his  pocketbook  con- 
taining his  money,  and  this  is  suffi- 
cient to  constitute  the  offense."  Burke 
V.  People  (1893)  148  UL  70,  35  N.  E. 
376. 

And  whether  there  was  such  force 
as  to  constitute  robbery,  where  one 
put  her  arms  around  another  and  took 
money  from  his  pocket,  was  held  in 
State  V.  Spivey  (1918)  —  Mo.  — ,  204 
S.  W.  269,  to  be  a  question  for  the  jury. 

IF.  MiaeeUaneaua. 

It  does  not  constitute  robbery  to 
take  money  from  an  open  drawer,  al- 
though the  owner  of  the  money  had 
been  tied  by  accused,  where  the  tying 
was  for  another  purpose,  and  the  tak- 
ing of  the  money  was  an  afterthought. 
United  States  v.  Birueda  (1906)  4 
Philippine,  229. 

It  has  been  held  that  if  the  violence 
to  the  person  in  a  case  of  snatching 
was  accidental  and  iinint«fitional,  it 
is  not  robbery,  as  in  Reg.  v.  Edwards 
(1843)  1  Cox,  G.  G.  (fiiig.)  02,  where  a 
woman  was  returning  from  market  in  a 
wagon  with  a  basket  tied  onto  the  seat 
•by  her  side,  and  the  prisoner  and  an- 
other, both  armed  with  broom  knives, 
endeavored  to  lift  off  the  basket  by 
stealth,  but,  seeing  the  string,  cut  it 
through  with  the  knife  just  at  the  same 
moment  when  the  woman  perceived 
their  intention  and  stretched  out  her 
arm  to  lay  hold  of  the  basket  and  thus 
received  a  wound  on  the  wrist  from 
the  knife,  which  caused  her  to  with- 
draw her  hand  and  leave  the  thieves 
in  possession  of  the  basket.  This  was 
held  to  be  simply  larceny,  for  in  rob- 
bery force  must  not  only  be  employed 
by  the  party  charged,  but  it  is  neces- 
sary to  show  that  the  force  was  used 
with  the  intent  to  accomplish  the  rob- 
bery, while  in  this  case  the  wound 
seemed  to  have  been  inflicted  unde- 
signedly and  by  mere  accident. 

The  taking  of  property  was  held  in 


People  V.  Pasqueria   (1916)   30  CoL 
App.  626,  169  Pae.  173,  to  have  been 
accompanied  by  all  the  elements  con- 
stituting .the  crime  of  robbery  where 
accused  entered  a  Ghinaman's  store, 
and,  claiming  to  be  a  detective,  ac- 
cused the  Chinaman  of  having  lottery 
tickets  in  his  possession,  and  stated 
that  he  wanted  to  search  his  place, 
and,  under  the  pretense  of  making  a 
search  for  lottery  tickets,  put  his  hand 
in  the   Chinaman's  pocket  and  took 
therefrom    a   pocketbook    and   purse 
from    which    he    abstracted    $30  in 
money,  a  diamond  ring  valued  at  $65, 
and  a  stick  pin,  and  putting  them  in 
his  own  pocket,  struck  the  Chinaman 
upon  the  jaw  and  ran  out  of  the  store. 
In  construing  a  statute  providing 
that  "robbeiy  is    .    .    .    the  sudden 
snatching,  taking,  or  carrying  away 
any  money,  goods,  chattels,   or  any- 
thing of  value  from  the  owner  or  per- 
son in  possession  or  control  thereof, 
without  the  consent  of  the  owner  or 
person  in  possession  or  control  there- 
of," the  court  stated  that  formerly 
violence  of  some  kind  was  essential 
to  the  offense  of  robbery,  but  that  un- 
der this  act,  in  order  to  prove  a  case 
of  robbery  by  suddenly  taking  or  car- 
rying away  the  property  of  another 
without  his  consent,  it  is  necessary  to 
show   only   that   the   person    robbed 
was  conscious  that  something  was  be- 
ing taken  from  him,  and  that  for  any 
reason  he  was  unable  to  prevent  it; 
that  the  only  difference  between  rob- 
bery of  this  class  and  larceny  from 
the  person  is  that  in  the  latter  case 
property    is    abstracted    without   the 
knowledge   of  the  possessor;   but  if 
the  possessor  becomes  conscious,  even 
in  the  taking,  that  his  property  is  be- 
ing taken  from  him,  and  the  knowledge 
is  obtained  before  the  taking  is  com- 
plete, it  is  robbery.    And  so,  in  that 
case,  it  was  held  that,  as  there  was 
evidence  that  the  prosecuting  witness 
was  conscious  that  something  was  be- 
ing taken  from  his  pocket  before,  or 
at  least  at  the  same  time  that,  an  out- 
cry was  made  that  his  money  was 
taken  from  him,  the  jury  was  author- 
ized to  find  that  his  money  was  sud- 
denly taken  away  from  him  without 
his  consent,  but  with  his  knowledge, 
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and  that  the  offense  was  robbery,  and 
not  larceny -from  the  person,  or  secret 
theft.  Williams  v.  State  (1911)  9  Ga. 
App.  170,  70  S.  E.  890. 

A  conviction  under  the  same  statute 
was  sustained  where  the  defendants 
followed  the  prosecutor  to  a  train,  and 
one  of  them  mounted  the  train  and 
came  to  the  platform  as  the  prosecutor 
was  about  to  enter,  and  pressed  him 
against  the  other,  and  the  prosecutor 
felt  the  hand  of  one  of  them  go  into 
his  pocket,  and  exclaimed,  **l  am  being 
robbed."  The  defendants  quickly  dis- 
appeared, and  the  prosecutor  felt  for 
bis    pocketbook,    and    it    was    gone. 


Hickey  v.  State  (1906)  12S  Go.  146,  ((8 

But  in  Morris  v.  State  (1906)  126 
6a.  36,  58  S.  E.  664,  it  was  held  that 
the  evidence  was  insufficient  to  war- 
rant a  conviction  under  this  act>  where 
the  prosecutor's  purse  was  taken  from 
his  pocket  without  his  knowledge,  and 
without  resort  to  any  violence  in  the 
taking,  the  court  stating  that  the  of- 
fense proved,  if  any,  was  that  of  lar- 
ceny from  the  person,  the  distinction 
between  this  and  the  preceding  cases 
being  the  fact  that  the  property  was 
taken  without  the  owner's  knowledge. 

B.  Bt  B. 


ANDREW  BRIG6S,  Sr.,  et  al.,  Appts., 

V. 

COMMONWEALTH  OF  KENTUCKY. 


J«  B.  IRVIN  et  al.,  Appto., 

V. 

SAME. 


Km%tMeky  €ourt  of  AppetUa '^  June  20,  1019* 

(186  Ky.  340,  214  S.  W.  976.) 

Bail  —  soldier  in  United  States  Army. 

1.  Bail  is  released  by  the  fact  that  the  principal  was  a  soldier  in  the 
United  States  Army  and  was  denied  a  furlough  to  attend  the  trial. 

[See  note  on  this  question  beginning  on  page  871.] 

removal  of  the  principal  from  the 
county  by  an  officer  of  the  United 
States  government. 

—  infant  principal. 

6.  Bail  is  not  discharged  by  the  fact 


^  insane  princ^ial  —  release  of  sure- 
ty. 

2.  The  surety  in. a  bail  bond  is  re- 
leased if  the  principal  is  confined  in 
an  insane  asylum  or  has  been  ad- 
judged insane,  but  not  if  the  principal 
escapes  without  adjudication  of  in- 
sanity. 

[See  3  R.  C.  L.  56.] 

*—  arrest  in  other  state. 

3.  Bail  is  not  released  by  the  arrest 
and  confinement  of  the  principal  in 
another  state. 

[See  3  R.  C.  L.  53.] 

"»  arrest  for  other  offense. 

4.  Bail  is  released  by  the  common- 
wealth taking  the  principal  into  cus- 
tody for  another  offense. 

[See  3  R.  C.  L.  61.] 

—  arrest  by  Federal  government. 

5.  Bail  is  released  by  the  arrest  and 


that  the  principal  is  an  infant  who 
was  removed  by  his  mother  from  the 
jurisdiction  of  the  court. 

—  death  of  principal. 

7.  Bail  is  released  by  death  of  the 
principal. 

[See  3  R.  C.  L.  55.] 

*—  illness  of  principal. 

8.  Bail  is  not  released  by  the  con- 
finement of  the  principal  in  a  hospital 
by  incapacitating  illness  on  the  day  of 
trial. 

[See  3  R.  C.  L.  56.] 

—  soldier  —  refusal  to  accept  pass. 

9.  Bail   is  not   released  where  the 
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principal  accused  of  felony  is  in  the 
United  States  Army,  located  within 
two  hours'  ride  of  the  place  of  trial, 
and  a  pass  would  have  been  granted 
him  on  request  to  enable  him  to  attend 
the  trial. 

[See  8  R.  G.  L.  54.] 


!     .\f 


Appeal  —  discrepancy  in  stating 
amount  of  bail  bond  -r  absence  of 
prejudice. 

10.  Reversal  of  a  judgment  on  a 
bail  bond  will  not  be  granted  because 
of  discrepancy  In  the  summons  in  stat- 
ing the  amount  of  the  bond,  if  the 
surety  was  not  prejudiced  thereby* 


Appeals  by  the  sureties  from  judgments  of  the  Circuit  Court  for  Nel- 
son County  against  them  for  the  respective  amounts  of  their  bail  bonds 
in  proceedings  for  forfeiture  of  said  bonds.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Nat.  W.  Halstead  and  Frank 
E.  Daugherty,  for  appellants: 

The  judgment,  findings,  and  deter- 
mination of  the  local  board  under  the 
Selective  Service  Act  in  placing  the 
defendants  in  class  lA  were  conclu- 
sive. 

United  States  ex  rel.  Bartalini  v. 
Mitchell,  248  Fed.  997;  Ex  parte  Piatt, 
253  Fed.  413 ;  United  States  v.  Miller, 
249  Fed.  985;  United  States  ex  rel. 
Brown  v.  Commanding  Officer,  248 
Fed.  1005. 

The  evidence  of  the  inferior  mil- 
itary officers  at  Camp  Zachary  Taylor, 
to  the  effect  that  defendants  Andrew 
Briggs,  Jr.,  and  Lud  Bodine,  could 
have  obtained  passes  for  a  few  days' 
absence,  and  thereby  have  attended 
the  Nelson  circuit  court,  was  wholly 
incompetent  and  improper. 

Franke  v.  Murray,  L.R.A.1918E, 
1015,  160  C.  C.  A.  623,  248  Fed.  866, 
Ann.  Cas.  1918D,  98;  Ex  parte  King, 
246  Fed.  868. 

Whenever  sureties  on  a  criminal 
bail  bond  are  prevented  by  a  declara- 
tion of  martial  law,  or  draft  law,  by 
the  Federal  government,  from  enforc- 
ing the  attendance  of  their  principal 
so  they  cannot  perform  their  obliga- 
tions, they  are  discharged  as  such 
sureties. 

Ex  parte  King,  supra ;  Com.  v.  Over- 
by,  80  Ky.  208,  44  Am.  Rep.  471 ;  Com. 
V.  Webster,  1  Bush,  616;  United  States 
ex  rel.  Brown  v.  Commanding  Officer, 
248  Fed.  1005;  6  C.  J.  §  284;  State 
V.  Herber,  —  Okla.  — ,  L.R.A.1918F, 
396,  173  Pac.  651. 

The  court  erred  to  the  prejudice  of 
the  substantial  rights  of  appellants 
in  refusing  to  allow  them,  as  sureties 
on  the  bonds  of  these  soldiers,  the  ben- 
efit of  the  Federal  statute  known  as 
the  Soldiers'  and  Sailors'  Civil  Relief 
Act. 

Belond  v.  Guy,  20  Wash.  161,  64  Pac. 
d95 ;  Jackson  v.  Davis,  4  Mackey,  202 ; 


Leary  v.  United  States,  224  U.  S.  567, 
56  L.  ed.  889,  32  Sup.  Ct  Rep.  599, 
Ann.  Cas.  1913D,  1029. 

The  court  had  no  authority  to  ren- 
der judgment  in  the  Bodine  case,  as 
the  bond  was  taken  by  the  police  court 
of  Bardstown,  and  never  certified  by 
that  court  to  the  Nelson  circuit  court 
as  a  part  of  the  minutes  of  the  exam- 
ining court,  or  filed  in  the  case. 

Morgan  v.  Com.  12  Bush,  84. 

On  Petition  for  Rehearing. 

Messrs.  Hobeon  ft  Hobson,  also  for 

appellants : 

If  the  bail  were  released  when  the 
accused  were  taken  out  of  their  cus- 
tody, they  were  under  no  obligation  to 
incur  expenses  or  spend  time  and  ef- 
fort to  have  the  accused  in  court. 

Com,  V.  Bronson,  14  B.  Mon.  361; 
Smith  V.  Com.  91  Ky.  690,  16  S.  W. 
532;  Com.  v.  Overby,  80  Ky.  208,  44 
Am.  Rep.  471;  Yarbrough  v.  Com.  89 
Ky.  153,  25  Am.  St.  Rep.  524,  12  S.  W. 
143;  Alford  v.  Irwin,  84  6a.  25;  Mc- 
Cluskey  v.  Brock,. 84  Ga.  206;  Robert- 
son V.  Patterson,  7  East.  405,  103  Eng. 
Reprint,  157;  Hargis  v.  Begley,  28 
L.R.A,(N.S.)  139,  note;  8  Am.  &  En«. 
Enc.  Law,  2d  ed.  p.  717;  8  R.  C.  L.  p. 
58,  §  69;  Medlin  v.  Com.  11  Bush.  607; 
Com.  V.  Webster,  1  Bush,  616. 

Even  on  the  voluntary  enlistment 
of  the  accused  in  the  Army  of  the 
United  States  the  ball  is  released. 

People  V.  Cushney,  44  Barb.  118; 
People  V.  Cook,  80  How.  Pr.  110;  Mc- 
Farland  v.  Wilbur,  85  Vt.  842. 

The  voluntary  acts  of  the  accused  in 
declining  to  acecpt  a  furlough  when 
out  of  the  custody  of  the  bail  could 
not  revive  a  liability  which  did  not 
exist. 

Reese  v.  United  States,  9  Wall.  13, 
54  L.  ed.  541;  Taylor  v.  Taintor,  16 
Wall.  366,  21  L.  ed.  287. 

The  bail  stands  like  any  other  sure- 
ty, and  is  released  by  any  material 
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change  made  by  the  government  with- 
out his  consent,  whieh  affects  his  li- 
ability or  rights  under  the  contract. 

Reese  v.  United  States*  supra ;  Cross 
V.  Allen^  141  U.  S.  537»  85  L.  ed.  849, 12 
Sup.  Ct.  Rep.  67 ;  United  States  Fidel- 
ity &  G.  Co.  V.  Golden  Pressed  &  Fire 
Brick  Co.  (United  States  Fidelity  & 
G.  Co.  V.  United  States)  191  U.  S.  428, 
48  L.  ed.  245,  24  Sup.  Ct.  Rep.  142; 
United  States  v.  Freel,  92  Fed.  801. 

If  defendants  were  taken  out  of  the 
custody  of  the  sureties  and  taken 
charge  of  by  the  Federal  law,  al- 
though it  may  have  been  erroneously 
done,  it  was  done  by  a  tribunal  that 
had  power  and  authority  to  do  so,  and 
bcKsause  of  that  fact,  appellants  are 
discharged  as  such  sureties. 

Smith  V.  Com.  91  Ky.  589,  16  8.  W. 
532;  8  R.  C.  L.  §  66;  Lamphire  v.  State, 
73  N.  H.  468,  62  Atl.  786,  6  Ann.  Cas. 
615;  Harrington  v.  Dennie,  18  Mass* 
98;  State  v.  Scott,  20  Iowa»  66;  Com. 
V.  Skaggs,  152  Ky.  268,  44  L.R.A.(N.S.) 
1064, 153  S.  W.  422;  Miller  v.  State,  158 
Ala.  73,  20  L.R.A.(N.S.)  861,  48  So. 
360;  Com.  v.  Skaggs,  44  L.R.A.(N.S.) 
1065,  note;  St.  Louis  v.  Smith,  285  Mo. 
64, 188  S.  W.  11 ;  People  v.  Fugliese,  80 
Misc.  75,  140  N.  Y.  Supp.  849. 

Messrs.  Ernest  N.  Fulton,  John  S. 
Keeley,  John  A.  Fulton,  J.  Lewis  Wil- 
liams, and  Charles  H.  Morris,  Attorney 
General,  for  the  Commonwealth. 

Qain,  J.,  delivered  the  opinion  of 
the  court : 

Lud  Bodine  and  Andrew  Briggs, 
Jr.,  were  indicted  by  a  grand  jury 
of  Nelson  county  for  the  offense 
condemned  by  §  1155,  Ky.  Stat, 
and  were  released  on  bail  fur- 
nished by  appellants  and  anoth- 
er. Bodine's  bail  was  fixed  at  $2,- 
500,  and  that  of  Briggs  jat  $2,000. 
We  shall  designate  the  accused  as 
defendants,  and  the  sureties  as  ap- 
pellants. After  having  been  twice 
continued  on  defendants'  motion, 
the  cases  were  called  for  trial  June 
5,  1918,  when  a  similar  motion  by 
the  defendants  was  overruled.  De- 
fendants failing  to  answer  when 
called,  the  bonds  were  forfeited,  and 
summons  issued  against  appellants, 
returnable  the  first  day  of  the  Oc- 
tober term,  1918,  to  show  cause,  if 
any  they  could,  why  judgment 
should  not  be  rendered  against  them 
on  said  forfeitures.  November  13th 
the  court  rendered  separate  judg- 


V.  COM.  865 

il^  B.  W.  975.) 

Rients  against  the  appellants  for  the 
respective  amounts  of  the  bonds, 
and  to  reverse  said  judgments  these 
appeals  have  been  prosecuted. 

The  proceedings  in  the  two  cases 
are  identical.  In  the  answer  it  is  al- 
leged: (1)  That  defendants  regis- 
tered on  June  5,  1917,  under  the 
Selective  Service  Act  (Act  Cong. 
May  18,  1917,  chap.  15,  40  Stat,  at 
L.  76,  Comp.  Stat.  §§  2019a,  2019b, 
2044a-2044k,  9  Fed.  Stat.  Anno.  2d 
ed,  pp.  1186, 1166, 1167, 1159-1163) , 
they  were  duly  classified  and  placed 
in  class  lA,  and  on  May  26,  1918, 
they  were  called  by  the  local  board 
and  inducted  into  the  NationaJ 
Army;  (2)  defendants  and  appel- 
lants alike  were  deprived  by  the  reg- 
ulations of  the  Army  from  defend- 
ing the  indictments,  and  because  of 
the  detention  of  defendants  *  in  the 
Army  the  court  had  no  jurisdiction 
over  the  defendants  or  appellants; 
(S)  under  tiie  act  of  Congress, 
known  as  the  ''Soldiers'  and  Sailors' 
Civil  Relief  Act''  (Act  Cong.  March 
8,  1918,  chap.  20,  40  Stat,  at  L.  440, 
Comp.  Stat.,  §§  3078ia-3078iss, 
Fed.  Stat.  Anno.  Supp.  1918,  pp. 
812-825),  the  court  was  without 
jurisdiction  to  proceed  or  to  enter 
judgment  on  the  obligations  of  ap- 
pellants, and  they  asked  that  the  or- 
der forfeiting  the  bonds  be  set  aside 
and  held  for  naught  j 

The  allegations  of  the  answers 
were  controverted  by  a  reply.  On 
the  motion  to  set  aside  the  order 
forfeiting  the  bonds  the  appellants 
introduced  no  proof,  but  the  testi- 
mony on  behalf  of  appellee  may  be 
summed  up  as  follovra :  The  defend- 
ants were  eligible  for  service  under 
the  Selective  Service  Act.  They 
registered  June  5, 1917.  Later  their 
questionnaires  were  properly  execut- 
ed. They  were  classified  and  placed 
in  class  Al.  It  is  provided  in  rule 
13  of  the  Selective  Service  Regula- 
tions that  ''any  registrant  .  •  . 
at  large  on  bail  under  criminal 
process  shall  first  be  classified  and 
recorded  as  any  other  registrant; 
but,  pending  his  discharge  from 
confinement,  or  the  final  disposition 
of  his  case,  he  shall  be.  treated  as 
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standing  at  the  bottom  of  claae  IV. 
and  60  recorded  by  entering  in  red 
ink  next  to  and  in  the  same  column 
with  his  name  on  the  classification 
list  (form  1,000)  the  figure  IV." 

The  county  attorney  was  insist* 
.ing  before  the  local  board  that  this 
rule  should  be  followed  in  the  case 
of  the  two  defendants,  while  coun- 
sel for  the  defendants  was  claiming 
they  should  be  left  in  class  Al,  and 
taken  in  the  order  of  their  call.  Be- 
ing in  doubt  as  to  the  proper  pro- 
cedure in  the  matter,  members  of 
the  local  board  of  Nelson  county 
communicated  with  the  chief  of  se- 
lective service  for  Kentucky,  at 
Frankfort,  informing  him  of  the 
nature  of  the  charge  against  defend- 
ants, and  the  board  was  advised  to 
leave  them  out  of  the  regular  call. 
After  these  instructions  were  re- 
ceived by  the  local  board,  attorneys 
representing  defendants  went  to 
Frankfort,  and  following  said  visit, 
and  within  about  two  days  after  re- 
ceiving orders  to  leave  the  defend- 
ants out  of  the  call,  the  local  board 
received  instructions  rescinding  the 
former  order,  and  were  told  to  take 
the  defendants  in  the  order  of  call 
in  class  Al.  They  were  so  placed, 
and  on  May  25, 1918,  were  inducted 
into  the  military  service  of  the  Unit- 
ed States  government  and  stationed 
at  Camp  Zachary  Taylor,  Kentucliy. 

Before  their  induction,  the  local 
board  received  a  request  by  tele- 
phone from  a  naval  recruiting  of- 
fice in  Louisville  to  release  the  de- 
fendants from  the  order  of  their 
call,  so  that  they  could  be  enlisted 
in  the  Navy,  and,  after  insistence 
upon  the  part  of  this  recruiting  of- 
fice, a  consultation  was  held  among 
the  members  of  the  local  board,  and 
the  recruiting  ofiice  having  been  ad- 
vised of  the  status  of  the  defendants 
and  of  the  charge  against  them,  the 
request  for  their  release  was  with- 
drawn. 

About  two  weeks  before  June  6, 
1918,  the  day  of  trial,  appellants 
called  upon  the  circuit  judge  at 
Munfordsville  in  behalf  of  the  de- 
fendants, and  he  referred  them  to 
the  commonwealth's  attorney  at 
Glasgow.    Appellants  told  the  com- 


monwealth's attorney  they  wanted 
to  get  ihe  defendants  in  the  Armyy 
and  that  they  could  get  them  in  if 
he,  the  commonwealth's  attorney, 
would  be  willing  to  grant  a  continu- 
ance of  their  cases  at  the  next  term. 
They  were  advised  this  could  not  be 
done,  and,  if  the  witnesses  for  the 
prosecution  '  were  present,  the 
commonwealth  would  insist  upon  a 
trial.  When  the  oonunonwealth's 
attorney  reached  Bardstown  to  at- 
tend the  June  term  of  court,  he  was 
advised  by  the  county  attorney  that 
the  defendants  had  been  inducted 
into  the  military  service  of  the  gov- 
ernment. Thereupon  he  immediate- 
ly communicated  with  the  officer  at 
Camp  Zachary  Taylor  in  charge  of 
defendants,  informing  him  of  the 
trial,  and  requested  said  oflSoer  to 
issue  passes  or  grant  furloughs  to 
the  defendants  to  enable  them  to  at- 
tend the  trial.  This  the  officer 
promised  to  do.  About  8  o'clock  on 
the  morning  of  the  trial  ibe 
commonwealth's  attorney  received  a 
telephone  message  from  one  of  the 
officers  at  the  camp  in  charge  of  the 
defendants,  that  in  compliance  with 
his  request  he  had  tendered  a  pass 
to  one  of  the  defendants,  and  he 
would  not  accept  it,  and  said  he  did 
not  lYA^^  to  come  to  Bardstown  to 
stand  trial. 

The  captain  commanding  the 
company  to  which  the  defendants 
had  been  assigned,  the  adjutant  of 
the  battalion,  and  the  sergeant 
nmjor  testify  that  a  request  was  re- 
ceived from  the  conunonwealth's 
attorney  for  a  leave  of  absenoe  for 
the  defendants,  and  that  the  officer 
having  authority  to  issue  passes  im- 
mediately made  a  search  for  the 
defendants.  He  located  the  defend- 
ant Bodiae,  told  him  they  wanted 
him  to  attend  trial  at  Bardstown 
the  next  day,  and  offered  him  a  pass 
for  himself  and  for  the  defendant 
Briggs.  Bodine  declined  to  receive 
a  pass ;  said  he  did  not  want  it,  and 
that  he  could  answer  the  same  for 
Briggs.  Under  the  regulations  of 
the  Army  passes  can  be  granted  by 
the.  company  officers  for  any  period 
under  nine  days,  and  at  the  expira- 
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tion  of  this  limit  they  have  ft«tiior- 
ity  to  extend  Uie  time  not  exceeding 
an  additional  nine  days.  A  fur* 
lough  which  is  for  a  period  of  ten 
days  or  over  can  be  granted  only  by 
hi^er  authorities.  It  is  also  in  evi- 
dence that  the  morning  train  leav- 
ing Louisville  reaches  Bardstown 
about  10 :30,  which  would  have  been 
in  time  for  the  trial,  and  Bardstown 
is  about  40  miles  from  Camp 
Zachary  Taylor. 

Had  defendants  been  placed  at 
the  bottom  of  class  IV.  as  provided 
in  rule  13,  they  would  never  have 
been  called  into  the  service. 

As  to  the  release  of  bail :    In  this 

Baii-iiiaane  statc,  whcre  ttie 
prfMipaft-  re-      principal  is  actually 

.e«e  Of  ..rety.     ^^fi^ed     in    aU     in- 

sane  asylum,  being  thus  in  the 
custody  of  the  state,  and  beyond  the 
power  of  the  sureties  to  produce 
him,  the  latter  is  discharged.  Wood 
V.  C!om.  17  Ky.  L.  Bep.  1076,  88  S. 
W.  729.  Likewise  where  the  princi- 
pal has  been  adjudged  to  be  of  un- 
sound mind.  Com.  v.  Fleming,  16 
Ey.  L.  Rep.  491. 

But  where  the  principal,  though 
insane,  has  not  been  so  adjudged, 
the  bail  is  liable  if  he  permits  the 
accused  to  escape  b^ond  the  juris- 
diction, and,  the  court  being  in  law 
the  custodian  of  the  principal,  his 
surety  muet  produce  him  either  for 
trial  or  for  surrender  as  provided 
by  statute.  Com.  v.  Allen,  157  Ky. 
6,  50  L.R.A.(N.S.)  252,  162  S.  W. 
116. 

The  arrest  and  confinement  of  the 

principal  for  crime 
-HuvMc  fa  Atker  jjj     auothcr     statc 

does  not  relieve  the 
bail.  Withrow  v.  Com.  1  Bush,  17 ; 
Yarbough  v.  Com.  89  Ky.  161,  25 
Am.  St.  Rep.  624, 12  S.  W.  143 ;  Hall 
V.  Com.  20  Ky.  L.  Rep.  99,  45  S.  W. 
458. 

Where  the  commonwealth  has 
taken  the  principal  into  its  custody 
for  ano^er  offense,  and  thereby 
prevents  his  appearance  and  dis- 
charge of  the  recog- 
^r^ceLe.       nizance,  it  presents 

a  good  defense  for 
the  sureties  when  proceeded  against 
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for  forfeiture.  Alquire  v.  Com.  3 
B.  Mob.  349 ;  Kirby  v.  Com.  1  Bush, 
118.  And,  overruling  Com.  v. 
House,  18  Bush,  680,  the  court,  in 
Com.  V.  Overby,  80  Ky.  208,  44  Am. 
Rep.  471,  held  that  where  accused 
had  been  convicted  by  the  Federal 
court  for  the  same  offense  charged 
against  him  in  the  state  court,  the 
effect  was  Utie  same  as  if  his  non- 
presence  was  caused  by  the  common* 
wealth ;  for  the  authority  of  neither 
can  be  resisted  by  the  bail  or  by  the 
defendant,  and  in  both  cases,  the 
bail  being  deprived  of  the  aid  and 
protection  of  the  commonwealth,  to 
which  under  the  contract  he  is  en- 
titled, he  was  released. 

Where  the  principal  was  arrested 
and  removed  from  the  county  by 
order  of  an  official  of  the  United 
States  government,  and  the  surety 
thereby  deprived  of  _»,,^t  by 

the    power     to    SUr-    Federal   «OT«rM- 

render  him,  he  can-  "*•*'*• 
not  be  made  responsible  on  the  bail 
bond  for  the  failure  of  the  principal 
to  appear  in  answer  to  the  charge. 
Com.  V.  Webster,  1  Bush,  616. 

And,  if  the  principal  on  the  day 
fixed  for  his  appearance  was  a  sol- 
dier in  the  Federal  Army,  at  a  re- 
mote distance  from  the  court,  and 
was  refused  a  fur-     .«,hi^,  ,« 

lough,  which  he  so-    Vaited   state* 

licited,  to  enable  ^™'^- 
him  to  attend  in  the  discharge  of 
his  recognizance  this  was  held  a 
good  defense;  it  being  alleged  that 
he  would  have  been  in  court  had  the 
furlough  not  been  denied  him,  and 
his  attendance  was  prevented  with- 
out fault  on  his  part  and  against  his 
will.    Com.  v.  Terry,  2  Duv.  883. 

Tliat  the  cognizor  was  an  infant 
under  the  control  of  his  mother, 
who  removed  him  out  of  the  state, 
and  thus  prevented 
his  surrender,  is  in-  ^Jj"*  *■*■" 
sufficient     to     dis- 
charge the  bail.     Starr  v.  Com.  7 
Dana,  243. 

Death  of  the  principal  will  relieve 
the    bail.    But    in 

Bonner  v.  Com.  27  ritSi^.^' 
Ky.  L.  Eep.  652,  85  «^'*'^^*-'*"- 

S.  W.  1196,  where  accused  was  con- 
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fined  in  a  hospital  with  a  serious 

illness,      physically 

U^^i^TelS^aL*  incapacitating    him 

from  appearing  on 
the  day  the  indictment  was  re- 
turned, the  bail  was  not  released. 
However,  in  Hargis  v.  Begley,  129 
Ky.  477,  23  L.R.A,(N.S.)  136,  112 
S.  W.  602,  it  is  held  that  where 
defendants  were  prevented  from 
appearing  in  answer  to  their  recog- 
nizance, not  on  account  of  any 
wrongful  act  or  dereliction  on  their 
part,  but  on  account  of  unavoidable 
accident  or  sickness,  over  which 
they  had  no  control,  they  were  en- 
titled to  a  new  trial  under  §  518  of 
the  Civil  C!ode. 

In  Com.  V.  Rowland,  4  Met.  (Ky.) 
226,  an  allegation  that  at  the  time 
stipulated  in  the  bond  for  the  ap- 
pearance of  the  accused  he  was  held 
and  retained  by  authority  of  the 
government  of  the  United  States  as 
a  prisoner  in  another  state,  and 
therefore  unable  to  appear  and  an- 
swer said  charge  in  compliance  with 
the  term  of  his  bond,  was  held^  in- 
sufficient. 

The  question  for  our  decision 
might  thus  be  stated :  Where  a  per- 
son, indicted  for  a  felony  has  be«i 
inducted  into  the  military  service  of 
the  United  States  government,  ei^ 
ther  voluntarily  or  by  draft  under 
the  Selective  Service  Act,  where  the 
defendant  and  his  surety  were  in- 
strumental in  securing  his  induction, 
and  at  the  time  of  trial  is  stationed 
at  a  camp  within  40  miles  of  the 
place  of  trial, — a  2-hours'  ride  by 
rail, — and  upon  application  to  the 
proper  officer,  by  the  accused  or  his 
bail,  a  pass  or  furlough  would  be 
granted  to  enable  defendant  to  at- 
tend court,  but  such  request  is  not 
made,  should  the  bond  for  his  ap- 
pearance be  forfeited  ? 

We  answer  in  the  affirmative. 
There  is  not  the  least  doubt  that 

soldier-.  ^^^^        defendants 

refusal  to  could  havo  attended 

accept  pa...  ^^^  j^^^  ^    jgjg^ 

had  they  so  desired.  The  under- 
taking of  the  bond  is  that  accused 
shall  be  in  court  on  the  day  fixed  to 
answer  the  charge  against  him,  and 
shall  at  all   times  render  himself 


amenable  to  the  ordws  and  process 
of  the  court  Failing  so  to  do,  the 
amount  of  tibe  bond  shall  be  paid  to 
tiie  commonwealtlu  Crim.  Code,  § 
82. 

Not  the  slightest  attempt  was 
made  to  comply  with  this  obligation, 
hand  was  not  turned,  nor  the  scratch 
of  a  pen«  in  an  effort  to  have  the  de- 
fendants in  court.  Appellants  had 
been  warned  that  a  continuance 
would  not  be  granted,  and  had  any 
portion  of  the  diligence  exercised  in 
the  endeavor  to  get  defendants  in 
the  Army  been  directed  toward  the 
obtention  of  a  brief  leave  of  ab- 
sence, the  forfeiture  could  have 
been  prevented. 

Those  who  gave  up  their  posi- 
tions, left  home  and  loved  ones,  and 
entered  the  Army  or  Navy,  and  un- 
selfishly offered  their  lives,  if  need 
be,  to  protect  and  defend  those 
rights  and  privileges  for  which  our 
forefathers  fought,  are  deserving  of 
our  highest  praise  and  commenda- 
tion,— real  patriots  these.  But, 
obedience  being  one  of  the  chief 
characteristics  of  a  true  soldier,  it 
seems  that  a  sense  of  honor  and 
duty  would  have  constrained  de- 
fendants to  have  done  everything 
in  their  power  to  have  been  on 
hand  when  their  cases  were  called. 

As  to  Bodine,  he  was  offered  a 
pass,  but  declined  it.  Briggs's  status 
is  not  far  different.  He  could  have 
received  the  pass  had  he  requested 
it.    This  he  neglected  to  do. 

A  good  statement  of  the  law  on 
the  subject  is  found  in  Vincent  v. 
Com.  1  Ky.  Ops.  452,  wherein  it  is 
said:  ''Construed  fairly,  the  an- 
swer prima  facie  imparts  that  the 
principal  in  the  recognizance  was 
not  delinquent  at  the  term  at  which 
he  was  recognized  to  appear,  but 
during  that  term  was  forced  by  mili- 
tary power,  against  his  will,  from 
Kentucky  into  the  Confederate  lines, 
and  in  like  manner  was  prevented 
from  appearing  or  being  surren- 
dered by  the  appellant  as  his  bail  be- 
fore the  adjudged  forfeiture.  And, 
thus  interpreted,  the  answer  pre- 
sents a  good  defense  to  scire  facias, 
and  the  circuit  court  erred  in  sus- 
taining the  demurrer  and  adjudg- 
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ing  fhe  penaUgr  against  the  appel- 
lant" 

Measmed  hf  tUs  rute,  and  one 
that  aeoorda  with  the  weight  of  au- 
thority,  we  do  not  think  appellante 
have  ahown  themeelveg  entitled  to 
the  relief  sought. 

It  ia  earnestly  insisted  the  court 
erred  in  refusing  to  allow  appel* 
lants  the  benefit  of  the  Federal 
statute  Imown  as  the  Soldiers'  and 
Sailors'  Civil  Relief  Act.  40  Stat 
at  L.  440,  chap.  20,  Gomp.  Stat.  §§ 
3078iar^078iss,  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  812-826.  As  stated 
in  the  act  itself,  it  is  intended  as  a 
protection  for  those  in  the  military 
service  of  the  United  States  in  or- 
der to  prevent  prejudice  or  injury 
to  their  civil  rights.  No  civil  rights 
of  the  defendants  are  involved  here, 
but,  even  so,  CSongress  could  hard^ 
ly  have  intended  to  extend  protec- 
tion in  a  case  presenting  facts  such 
as  this,  where  the  parties  affected 
could  have  prevoited  the  default 
had  they  made  any  effort  so  to  do. 

By  6  8078ib  of  said  act,  the  entry 
or  enforcement  of  any  order,  writ, 
judgment,  or  decree  or  the  stay, 
suspenaion,  or  postponement  of  any 
suit  or  proceeding,  may,  in  the  dis- 
cretion of  the  court,  likewise  be 
granted  to  sureties,  guarantors,  and 
indorsers.  We  do  not  think  the 
lower  court  abused  its  discretion  in 
refusing:  to  stay  the  proceedings  in 
the  case  at  bar. 

This  conclusion  renders  unneces- 
sary a  decision  as  to  the  liability  of 
defendants  to  reimburse  appellants 
for  any  sum  the  latter  may  be  re- 
quired to  pay  because  of  the  non- 
appearance of  accused.  There  is 
much  conflict  of  authority  as  to  the 
right  of  bail  in  criminal  cases  to  re- 
cover reimbursement. 

In  82  Gyc.  257,  note  90,  it  is  stat- 
ed that  the  better  opinion  is  against 
the  right  to  recover.  We  find 
countervailing  opinions  by  United 
Statea  Supreme  Courts  able  dissent- 
ing opinions  in  many  cases,  and  the 
text-vnriters  are  not  in  accord.  See 
United  States  v.  Ryder,  110  U.  S. 
729,  28  L.  ed.  308,  4  Sup.  Ct.  Rep. 
196;  Leary  v.  United  States,  224  U. 

8  A.L.R.— 24. 
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8.  667,  66  L.  ed.  889,  32  Sup.  Gt. 
Rep.  699,  Ann.  Gas.  1918D,  1029; 
Ratdiffe  v.  Smith,  13  Bush,  172 ; 
Mlis  V.  Norman,  19  Ky.  L.  Rep. 
1798,  44  S.  W.  429;  Carr  v.  Davis, 
64  W.  Va,  622,  20  L.R.A.(N.S.)  58, 
68  S.  SL  826,  16  Ann.  Gas.  1031; 
Littleton  v.  State,  46  Ark.  413; 
Jackson  v.  Davis,  4.Mackey,  202; 
Belohd  V.  Guy,  20  Wash.  161,  54 
Pac  996;  3  R.  G.  L.  p.  60,  §  73;  Unit- 
ed States  V.  Simmons  (G.  C.)  14 
L.R.A.  78,  47  Fed.  676,  id.  47  Fed. 
728 ;  Highmore,  Bail,  204. 

We  find  no  case  holding  that  the 
nonappeanuice  of  the  accused,  due 
merely  to  Ihe  fact  that  he  was  in  the 
military  service,  releases  the  surety, 
where  it  was  within  the  power  of 
the  defendant  and  his  sureties  to 
have  the  former  present  at  the  trial 
of  the  indictment;  but  no  attempt 
was  made  by  either  to  have  the  ac- 
cused on  hand. 

A  splendid  statement  of  the  rule 
governing  the  case  at  bar  is  found 
in  8  R.  C.  L.  §  65,  under  the  head 
of  Bail,  which  is  as  follows :  "The 
imprisonment  of  a  citizen  by  legiti- 
mate orders  of  a  military  com- 
mander has  the  same  force  and  ef- 
fect as  if  he  were  confined  upon  a 
proper  warrant  from  a  civil  tribu- 
nal. And  therefore,  if  the  principal 
in  a  bail  bond  is  arrested  and  im- 
prisoned by  milita'ry  or  naval 
authorities,  and  the  sureties  are  pre- 
vented thereby  from  procuring  his 
appearance  at  the  trial,  they  will  be 
excused  from  complying  with  the 
conditions  of  the  bond ;  and  the  en- 
forced military  or  naval  service  of 
the  principal  will  be  a  sufflcient 
excuse  for  his  nonappearance  in  ac- 
cordance with  his  recognizance. 
Where  the  principal  is  at  the  time  of 
the  execution  of  his  bail  enlisted  in 
the  Federal  Army  and  is  refused  a 
furlough  which  he  asks  for  in  order 
to  be  present  at  his  trial,  the  bail 
are  exonerated.  There  is  some  dif- 
ference of  opinion  as  to  whether  the 
voluntary  enlistment  of  a  princi- 
pal in  the  Army  or  Navy  after  the 
entry  of  bail,  whereby  it  is  made 
impossible  for  him  to  appear  in  ac- 
cordance with  the  condition  of  the 
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recognizance,  will  relieve  ihe  sure-^ 
ties  from  their  obligation.  It  ia  held 
in  some  of  the  caaes  that,  where  the 
principal  enlists  without  the  knowl- 
edge or  consent  of  his  sureties,  their 
consequent  inability  to  retake  him 
into  custody  is  ground  either  for 
their  release  or  at  least  for  a  contin- 
uance where  it  is  shown  thi(t  they 
were  reasonably  diligent  in  their 
endeavor  to  secure  the  appearance 
of  the  principal.  The  better  author- 
ities hold,  however,  that  voluntary 
enlistment,  being  the  act  of  the 
obligor,  cannot  release  either  him  or 
his  sureties  from  his  obligations. 
The  reason  for  not  exonerating  the 
bail  will  be  still  stronger  if  the  en- 
listment was  with  the  advice  and 
consent  of  the  surety,  and  where 
this  is  the  case  it  seems  that  the  de- 
tention of  the  principal  is  not  a  good 
defense  even  in  those  jurisdictions 
where  the  decisions  have  treated  the 
sureties  most  leniently.  In  every  case 
where  such  a  defense  is  advanced,  it 
should  be  shown  that  proper  effort 
has  been  made  to  secure  the  persim 
of  the  principal  from  the  military 
authorities.  The  fact  that  the  prin- 
cipal has  been  captured  by  foreign 
soldiers  and  detained  in  another 
country  may  be  advanced  as  a  de- 
fense by  iuB  sureties,  and,  if  the 
taking  is  not  connived  at  by  the 
principal,  will  relieve  against  a  for- 
feiture for  his  failure  to  appear  at 
the  time  specified.'' 

To  the  same  effect  is  6  C.  J.  p. 
1028 ;  note  in  6  Ann.  Cas.  616.  The 
text  found  in  these  books  finds  sup- 
port in  the  following  cases :  People 
V.  Cushney,  44  Barb.  118;  Belding 
V.  State,  25  Ark.  318 ;  Lamphire  v. 
State,  73  N.  H.  463,  62  AtL  786,  6 
Ann.  Cas.  615;  Winniger  v.  State, 
23  Ind.  228 ;  People  v.  Ckx^,  30  How. 
Pr.  110 ;  State  v.  Scott,  20  Iowa,  63 ; 
Way  V.  Wright,  5  Met.  380 ;  Ging- 
rich  V.  People,  34  111.  448. 

It  is  further  urged  by  counsel  for 
appellant  that  the  judgment,  find- 
ings, and  determination  of  the  local 
board  under  the  Selective  Service 
Act  in  placing  defendants  in  class 
Al  are  conclusive,  and  a  number  of 
Federal  cases  are  cited  in  support 


of  tiiis  proposition.  We  have  ex* 
amined  all  these  cases,  and  others, 
and  find  that  in  admost  every  ime  of 
them  the  real  question  imrolved  was 
as  to  whether  the  Selective  Draft 
Act  applied  to  the  person  involved ; 
most  of  them  growing  out  of  peti- 
tions for  writs  of  habeas  corpus. 
The  courts  held  that  flie  decisions 
of  the  draft  boards  are  final  where 
Oie  board  has  proceeded  in  due  form 
and  the  party  involved  was  given  a 
fair  opportunity  to  be  heard  and 
present  his  evidence.  See  Angelus 
V.  Sullivan,  168  C.  C.  A.  280,  246 
Fed.  54 ;  United  States  ex  rel.  Barta- 
lini  V.  Mitchell  <D.  C.>  248  Fed. 
997 ;  United  States  ex  Ml.  Brown  v. 
Commanding  Oflbser  (D.  C.)  248 
Fed.  1005;  Ex  parte  Piatt  (D.  C.) 
253  Fed.  413;  Brown  v.  Spelman 
(D.  C.)  254  Fed.  215;  Ex  parte 
Tinkoff  (D.  C.)  254  Fed.  222. 

Ex  parte  King  (D,  G.)  246  Fed. 
868,  relied  upon  by  appellant,  was  a 
case  of  a  soldier  who,  after  the  dec- 
laration of  war,  killed  a  polkeman 
in  Newport,  Kentuclqr,  while  in  Hie 
performance  of  hie  duty  as  a  sol- 
dier, and  the  court  held  that  the 
military  autkerities  had  superior 
jurisdiction  of  the  offense,  and  the 
jailer  was  directed  to  deliver  the 
prisoner  to  the  military  authorities. 

There  is  nothing  in  the  present 
suit  that  brings  in  question  any 
judgment,  pmceedings,  or  determi- 
nation of  the  local  or  district  draft 
board.  Whettier  Mie  board  should 
have  followed  rule  13  of  the  Selec- 
tive Service  Regulations  in  ttie 
placement  of  the  defendants  is  not 
involved  here. 

In  the  Bodine  case  the  bond  was 
executed  before  the  police  court  of 
Bardstown,  and  it  is  pointed  out  by 
counsel  that  the  bond  was  never 
certified  to  liie  circuit  court  or  filed 
in  the  case.  It  is  apparent,  how- 
ever, the  parties  throughout  the 
trial  of  the  cases  treated  the  bond  as 
having  been  properly  filed;  indeed, 
the  suretyship  of  appellants  is  ad* 
mitted  in  the  answer,  in  which  no 
irregularity  as  to  the  filing  is  plead- 
ed. In  appellants'  brief  we  find  ref- 
erence to  the  fact  that  the  bond  was 


BRIGGS 

(185  Ky.  B^O, 

put  in  evidenee.  The  Mil  of  exc^ 
tions  8h<M¥B  it  was  filed  in  the  cir- 
cuit court,  titoufh  appellants  object- 
ed to  ittooiporating  the  same  therein. 
There   is  a  discrepancy    in  the 

amount  of  the  bond, 
as  stated  in  the  sum- 
mons, but  this  is  not 
material,  and  appel- 
lants were  in  no 
wise  prejudiced  thereby.  Appel- 
lants are  not  entitled  to  a  reversal 
on  this  ground. 

The  uncontradicted  evidence 
shows  that  after  the  induction  of 
the  defendants  into  the  military 
service  they  were  so  situated,  foo^ 
as  to  time  and  distance,  that  they 


diacrepanejr  la 
utatinjv    am 
of  Wiil  boad— 
Abseaee  of 
pr«|«4ftee. 


V.  COM.  871 

M14  $-  W.  975.) 

could  have  been  present  at  the  call- 
ing of  Hie  indictment  a«ainat  them 
on  June  5,  1918.  Passes  or  fur- 
loughs would  have  been  given  upon 
request  of  either  of  accused  or  sure- 
ties. As  to  one  of  the  aocus^  a  pass 
was  actually  off^ed,  and  wh^i  the 
defendants  and  ihe  appellants  failed 
and  neglected  to  comply  with  the 
obligations  of  the  bond,  it  was  prop- 
er for  the  lower  court  to  order  a 
forfeiture  thereof. 

Finding  no  error  in  the  judg- 
ment appealed  from,  same  is  accord- 
ingly affirmed. 

Petition  for  rehearing  denied 
October  81,  1919. 


ANNOTATION. 


pmciiial  into  nulilary  or  naval  serv 

lor  Us  nonappearance. 


as  exonerating  his  bail 


In  several  cases  it  has  been  held 
that  a  voluntary  enlistment  in  the 
military  or  naval  service  by  the  prin^ 
cipal  in  a  bail  bond  does  not  exonerate 
the  sureties,  though  it  is  thereby  ren- 
dered impossible  for  them  to  produce 
him.  State  use  of  Elder  v.  Reaney 
(1858)  13  Hd.  230 ;  Sayward  v.  Conant 
(1814)  11  Mass.  146;  Harrington  v. 
Dennie  (1816)  18  Mass.  93;  Lamphire 
V.  State  (1906)  73  N.  H.  463,  62  Atl. 
786,  6  Ann.  Gas.  615.  See  also  State 
V.  Scott  (1865)  20  Iowa,  63. 

In  Sayward  v.  Conant  (1814)  11 
MassL  146,  supra,  it  was  held  that  the 
voluntary  enlistment  of  the  principal 
was  no  defense  to  a  scire  facias 
against  bail.  That  decision  was  fol- 
lowed in  State  use  of  Elder  v.  Reaney 
(Md.)  supra,  and  Harrington  v.  Den- 
nie (1816)  13  Mass.  98,  supra,  the 
court  saying  in  the  case  last  cited: 
"The  bail  bond  constitutes  a  contract, 
the  essence  of  which  is  that  <Aie  prin« 
cipal  shall  be  brought  into  court,  that 
he  may  be  taicen  in  execution,  or  that 
he  shall  be  otherwise  found  within  the 
precinct  of  the  sheriff;  and  the  legal 
penalty  for  the  breach  of  this  contract 
is  a  satisfaction  of  the  judgment  by 
the  bail  themselves.  To  admit  that  a 
principal,  by  a  voluntary  assumption 


of  a  duty  or  office  which  may  exempt 
him  from  arrest,  may  defeat  tiiis  con- 
tract, or  enable  his  surety  to  do  it, 
without  the  consent  of  the  party  in- 
terested, would  be  to  violate  the  com- 
mon principles  of  justice,  as  well  as 
the  faith  of  engagements.*' 

In  Lamphire  v.  State  (1906)  73  N.  H. 
468,  62  Atl.  786;  6  Ann.  Cas.  616,  it 
was  held  that  the  enlistment  of  the 
principal  in  the  United  flttates  Navy, 
whereby  the  sureties  were  prevented 
from  surrendering  hin,  was  not 
ground  for  discharging  the  sureties, 
under  a  statute  providing  as  follows: 
''When  the  supeties  in  a  recognizance, 
without  iheir  fault,  are  prevented 
from  surrendering  their  principal  by 
the  act  of  Grod,  or  of  the  gevemm^At 
of  the  state  er  ef  the  United  States, 
CNT  by  sentence  of  law,  the  supreme 
ce«rt,  on  petition  and  notioe  thereof 
to  the  county  coatmissioners  and 
state's  'Counsel,  ouiy  discharge  them  on 
such  terms  as  may  be  deemed  just." 

In  State  v.  Scott  (iewa)  supra,  it 
appeared  that  the  principal  in  a  bail 
bond  voluntarily  enlisted  in  the  Army.' 
After  a  forfeiture  the  surety  sought 
to  arrest  the  principal,  but  was  pre- 
vented by  the  military  authorities 
from  surrendering  him.  The  court 
said  that  if  the  surety  had  arrested 


372 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


the  principal  before  forfeiture  and 
had  been  prevented  from  surrendering 
him,  it  miffht  perhaps  have  been  a  de- 
fense, but  with  respect  to  an  arrest 
after  forfeiture  said:  'Inasmuch, 
therefore,  as  the  surety  after  for- 
feiture cannot,  as  a  matter  of  right, 
be  discharged  on  surrendering  the 
principal,  it  logically  and  necessarily 
follows  that  the  mere  fact  that  he 
was  prevented,  by  whatever  cause, 
from  making  such  surrender,  will  not 
exonerate  him." 

In  other  jurisdictions  it  is  held 
that  the  voluntary  enlistment  of  the 
principal  is  a  defense,  provided  it  is 
shown  that  by  reason  thereof  it  is  im- 
possible for  him  to  appear  or  for  the 
surety  to  produce  him.  Com.  v.  Terry 
(1866)  2  Duv.  (Ky.)  883;  People  v. 
Cushney  (1865)  44  Barb.  (N.  Y.)  118; 
McFarland  v.  Wilbur  (1862)  86  Vt. 
342. 

I  In  Com.  V.  Terry  (Ky.)  supra,  it  was 
said:  'To  a  scire  facias  on  a  forfeited 
recognizance  for  the  appearance  of 
Willis  Field  to  answer  an  indictment 
against  him,  the  appellees,  proceeded 
against  as  his  sureties,  answered  that, 
on  the  day  fixed  for  his  appearance, 
he,  being  a  soldier  in  the  Federal 
Army,  at  a  remote  distance  from  the 
court,  was  refused  a*  furlough,  which 
he  solicited,  to  enable  him  to  attend 
in  discharge  of  his  recognizance, 
which  he  would  have  done  had  he  not 
been  thus  prevented  without  his  fault 
and  against  his  will.  This,  if  true, 
was  a  sufficient  defense." 

So,  in  People  v.  Cushing  (1865)  44 
Barb.  (N.  Y.)  118,  it  appeared  that 
the  principal  had  enlisted  in  the  Uni- 
ted States  Army.  At  the  time  fixed 
for  his  appearance  he  applied  to  his 
commanding  officer  for  a  leave  of  ab- 
sence and  was  refused.  It  was  held 
that  a  demurrer  to  a  plea  by  the  sure- 
ties setting  up  these  facts  was  improp- 
erly sustained,  the  court  saying  that 
the  performance  of  the  obligation  of 
the  recognizance  was  prevented  by  an 
act  of  the  law. 

In  McFarland  v.  Wilbur  (1862)  86 
Vt  342,  the  enlistment  of  the  principal 
in  the  Army  was  held  to  constitute 
a  good  defense  to  scire  facias  against 
the  sureties,  the  court  sasring:    'It  is 


worthy  of  notice  that  the  act  of  the 
extra  session,  under  which  the  arrest 
and  imprisonment  of  volunteers  in  the 
militia  in  the  United  States  service,  on 
civil  process,  was  prohibited,  was 
passed  after  the  bail  contract  was 
entered  into  by  the  defendants,  and 
before  the  plaintiff  obtained  his  judg- 
ment, and  issued  his  execution.  In 
this  respect  the  case  differs  from  those 
in  Massachusetts.  If  this  makes  no 
real  difference  between  them,  we  think 
those  cases  are  not  supported  by  sound 
principle,  and  we  cannot  follow  them. 
It  seems  to  us  that  the  whole  question 
hinges  upon  this:  If  the  defendants 
had  surrendered  their  principal,  could 
the  plaintiff  legally  have  held  his  body 
till  he  satisfied  his  debt,  or  would  he 
have  been  entitled  to  an  immediate 
discharge,  so  that  such  surrender 
would  have  been  wholly  unavailing  to 
the  creditor?  As  before  stated,  the 
plaintiff  does  not  claim  he  could 
legally  have  held  the  body  of  the  prin- 
cipal, if  surrendered  to  be  taken  in 
execution  by  him,  and  any  other  con- 
struction would  render  the  act  of  the 
legislature  a  mere  nullity." 

The  bare  fact  of  enlistment  is  not 
enough  to  discharge  the  surety.  It. 
must  appear  that  it  is  impossible  for 
the  principal  to  appear.  Winninger  v. 
State  (1864)  23  Ind.  228.  And  see  the 
reported  case  (Bbiggs  v.  Com.  ante, 
363). 

In  Winninger  v.  State  (Ind.)  supra, 
the  court  said :  '^o  a  complaint  upon 
a  forfeited  recognizance  taken  in  a 
criminal  case,  alleging  for  breach  the 
fail-ure  of  the  principal  to  appear  ac- 
cording to  the  terms  of  the  condition, 
an  answer  was  filed  by  the  surety,  al- 
leging that,  after  the  recognizance 
was  forfeited,  and  before  the  com- 
mencement of  the  suit,  the  principal 
enlisted  as  a  volunteer  in  the  Army; 
wherefore  the  surety  could  not  sur- 
render hiuL  This  is  no  defense.  For 
aught  that  appears,  the  principal  en- 
listed by  the  surety's  advice;  nor  do 
we  know  that  the  military  authorities 
would  not  at  any  time  surrender  him 
to  the  surety  on  application." 

In  the  reported  case  (Briggs  v. 
Com.)  the  fact  that  the  principal  could 
have  obtained  a  furlough  in  order  to 
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appear  at  the  time  fixed  by  his  recog- 
nizance, and  failed  to  request  it,  is 
held  to  prevent  a  discharge  of  the 
sureties. 

In  one  case  the  absence  of  the  prin- 
cipal in  the  military  service  under  a 
voluntary  enlistment  was  held  to  be 
ground  for  a  continuance  of  proceed- 
ings against  the  sureties.  Gingrich  v. 
People  (1864)  84  HI.  448,  wherein  it 
was  said:  ''Under  the  peculiar  cir« 
cumstancea  of  this  case  and  the  condi- 
tions of  the  country,  the  cause  should 
have  been  continued  on  the  affidavits 
on  behalf  of  the  defendants.  It  seems 
from  them,  they  did  all  that  could  be 
expected  of  them,  \o  take  and  surren- 
der the  principal  to  answer  the  indict- 
ment He  had  enlisted  in  the  Army 
without  the  knowledge  or  consent  of 
his  sureties,  and  they  had  used  reason- 
able diligence  to  arrest  and  surrender 
him.  They  seem  to  have  acted  in  good 
faith  in  their  efforts  to  take  him.  We 
are  inclined  to  think  the  fifth  and 
shcth  pleas  presented  no  good  defense, 
but  show  ground  for  a  continuance 
merely.  Under  such  facts  it  would  be 
unjust   to    condemn    the    defendants 


without  giving  them  the  fullest  time 
to  produce  their  principal.'' 

IiiToliiatary  ladnotion  into  serrioe. 

The  involuntary  induction  of  the 
principal  in  a  bail  bond  into  military 
or  naval  service  exonerates  the  sure- 
ty, this  being  a  contingency  which 
could  not  be  prevented  or  provided 
against.  In  Robertson  v.  Patterson 
(1806)  7  East,  405,  103  Bng.  Reprint, 
157,  3  Smith,  556»  there  was  an  ap- 
plication to  have  an  ''exoneration'' 
entered  as  to  the  defendant's  bail,  be- 
cause after  arrest  and  giving  bail,  and 
before  the  bail  was  fixed,  the  defend- 
ant was  forced  into  service  as  a  sea- 
man. The  court  held  that,  since  the 
surrender  of  the  principal  would  be 
of  no  avail  to  the  plaintiff,  as  he  would 
be  entitled  to  an  immediate  discharge 
if  surrendered,  the  surety  was  exon- 
erated. Since  the  principal's  induc- 
tion into  service  was  not  a  voluntary 
act  on  his  part,  but  was  an  act  of  law 
which  could  not  be  prevented,  the 
sureties  cannot  be  held,  liable,  for 
nothing  in  their  power  could  have  pre- 
vented his  entrance  into  service.  See 
also  dictum  in  the  reported  case 
(Brigos  v.  Com.)  .  M.  J.  Q. 


B.  R.  BIAS,  Trustee,  Plff.  In  Err.. 

V. 

GLOBE  &  RUTGERS  FIRE  INSURANCE  COMPANY. 

IFetif  Virginia  Sttpreme  Court  of  Appeals  ^^ November  ISp  t9t1k, 

(—  W.  Va,  — ,  101  S.  E.  247.) 

bsurance  —  vacancy  of  premises  —  effect. 

1.  A  covenant  or  stipulation  in  a  policy  of  lire  insurance  that  the  entire 
policy  shall  be  void  in  case  the  premises  shall  become  vacant,  and  so 
remain  longer  than  a  certain  period  of  time,  is  a  reasonable  and  valid  pro- 
vision, and  In  case  such  insured  premises  are  destroyed  by  fire  while 
vacant,  after  having  so  remained  for  a  longer  time  than  allowed  by  the 
terms  of  the  policy,  the  insured,  in  the  absence  of  a  waiver  of  such  con- 
dition, will  not  be  entitled  to  recover  the  indemnity  provided  in  the  policy. 

[See  note  on  this  question  heginning  on  page  395.] 


—  waiver  by  insurer. 

2.  The  waiver  by  the  insurer  of  one 
of  the  conditions  or  warranties  in  a 
policy  of  insurance  is  not  evidence 

Headnotes  by  RiTZ,  J. 


that  another  condition  or  warranty 
therein  contained  is  also  waived.  Or- 
dinarily a  condition,  stipulation,  or 
warranty  contained  in  a  policy  of  in- 
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surance  applicable  to  the  subject-mat- 
ter can  only  be  waived  in  the  maniMr 
provided  in  the  policy,  or  by  some  act 
or  conduct  upon  the  part  of  the  insur- 
er, after  being  informed  of  the  facts 
constituting  a  breach  of  the  warranty 
or  stipulation,  from  which  it  may  rea- 
sonably be  inferred  that  such  insurer 
intends  the  policy  to  remain  in  force 
notwithstanding  such  breach. 
[See  14  R.  C.  K  1181.] 

—  indorsement  as  to  interest  —  effect 
on  vacancy. 

3.  Where  a  policy  of  fire  insurance 
provides  that  the  entire  policy  shall 
be  void,  unless  otherwise  provided  by 


indorsement  tiiereon  or  attached 
thereto,  if  the  interest  of  the  insured 
shall  be  other  than  that  of  uncon- 
ditional sole  ownership,  or  if  the 
property  shall  become  vacant  and  un- 
occupied, and  so  remain  for  a  period 
longer  than  ten  days,  an  indorsement 
attached  to  said  i>olicy,  stating  that 
the  interest  of  the  insured  is  that  of 
fee  simple  in  remainder,  after  a  cer- 
tain life  estate  therein  mentioned,  will 
not  make  inapplicable  or  waive  the 
condition  or  warranty  rendering  the 
policy  void  in  case  the  premises  are 
vacant  at  the  time  of  the  fire,  and  had 
been  so  vacant  for  a  longer  period 
than  that  provided  in  the  policy. 


Erbor  to  the  Circuit  Court  for  Mingo  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  fire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Wade  H.  Bronson  and  Wiles 
&  Bias,  for  plaintiff  in  error: 

The  effect  of  the  written  rider 
showing  the  interest  of  plaintiff  to 
be  that  of  r^nainderman  in  fee  was, 
in  effect,  a  waiver  of  the  printed 
vacancy  provision,  showed  that  the 
insurer  knew  plaintiff  was  not  and 
could  not  be  in  possession,  but  that 
the  life  tenant  was  in  possession,  and 
therefore  the  insured  is  entitled  to 
recover. 

16  Cyc.  618;  Wright  v.  Stice,  173 
111.  571,  51  N.  E.  71;  Buck  v.  Binnin- 
ger,  3  Barb.  391;  McCall  v.  McCall, 
2  Walk.  (Pa.)  202;  Jones  v.  Freed, 
42  Ark.  357;  Hugg  v.  Augusta  Ins. 
&  Bkg.  Co.  Taney,  159,  Fed.  Cas.  No. 
6,838 ;  Gunther  v.  Liverpool  &  L.  *  6. 
Ins.  Co.  34  Fed.  501;  Hagan  v.  Scot- 
tish Union  &  Nat.  Ins.  Co.  98  Fed.  129; 
Phoenix  Ins.  Co.  v.  Fleming,  65  Ark. 
54,  39  L.R.A.  789,  67  Am.  St.  Rep.  900, 
44  S.  W.  464;  Yoch  v.  Home  Mut  Ins. 
Co.  Ill  Cal.  503,  34  L.R.A.  857,  44 
Pac.  189;  Russell  v.  Manufacturers' 
&  Builders'  F.  Ins.  Co.  50  Minn.  409, 
52  N.  W.  906;  Moore  v.  Perpetual  Ins. 
Co.  16' Mo.  98^  Archer  v.  Merchants' 
&  Mfrs.  Ins.  Co.  43  Mo.  484;  Wall  v. 
Howard  Ins.  Co.  14  Barb.  383;  Hay- 
ward  V.  Northwestern  Ins.  Co.  19  Abb. 
Pr.  116;  Sullivan  v.  Spring  Garden 
Ins.  Co.  34  App.  Div.  128,  54  N.  Y.  Snpp. 
629 ;  Arnold  v.  Pacific  Mut.  Ins.  Co.  78 
N.  Y.  7;  Chadsey  v.  Guion,  97  N.  Y.  333, 
affirming  16  Jones  &  S.  267;  Mascott  v. 
First  Nat.  F.  Ins.  Co.  69  Vt.  116, 
37  Atl.  255 ;  Dole  v.  New  England  Mut. 


Marine  Ins.  Co.  2  Cliff.  394,  Fed  Cas. 
No.  3,966;  Liscom  v.  Boston  Mut.   F. 
Ins.  Co.  9  Met.  205;  Pierce  v.  Charter 
Oak  L.  Ins.  Co.  138  Mass.  161 ;  Cowles 
V.  Continental  L.  Ins.  Co.  68  N.  H.  300 ; 
Swinnerton  v.  Columbia  Ins.  Cd.   37 
N.  Y.  174,  93  Am.  Dec  560;  Burt  v. 
Brewers'  &  M.  Ins.  Co.  9  Hun,  383; 
Patch  V.  Phoenix  Mut.  L.  Ins.  Co.  44 
Vt.  481;  St.  Paul,  F.  £  M.  Ins.    Co. 
V.  Kidd,  5  C.  C.  A.  88,  14  U.  S.  App. 
201,  55  Fed.  238 ;  Palatine  Ins.  Co.  v. 
Ewing,  34  C.  C.  A.-  236,  92  Fed.  Ill; 
German  Ins.  Co.  v.  Churchill,  26   111. 
App.  206 ;  Jackson  v.  British  American 
Assur.  Co.  106  Mich.  47,  30  L.R.A.  636, 
63  N.  W.  899 ;  Mascott  v.  Granite  State 
F.  Ins.  Co.  68  Vt.  253,  85  Atl.  75,    1 
Cooley,  Briefs  on  Ins.  pp.  636,   642; 
Phoenix  Ins.  Co.  v.  Holcombe,  57  Keb. 
622,  73  Am.  St.  Rep.  532,  78  N.  W.  300 ; 
Henton  v.  Farmers  &  M.  Ins.  Co.    1 
Neb.  (Unof.)  425,  95  N.  W.  670;   Mc^ 
Master  v.  New  York  L.  Ins.  Co.  78  Fed. 
38;  Hanover  P.  Ins.  Co.  v.  Dole,    20 
Ind.  Ai^  833,  50  N.  E.  772;  McGollum 
V.  Niagara  F.  Ins.  Co.  €1  Mo.  App.  S52 ; 
Logsdon  V.  Supreme  Lodge,  F.  U,  34 
Wash.  666,  76  Pac.  292. 

Messrs.  Goodyfcoontz  A  Sdierr  and 
Sexton  A  Rolm^  for  defendant  in 
error: 

The  vacancy  and  unoccupation  of 
the  buildings  covered  by  the  policy 
sued  on  for  a  period  of  twent^-six 
days,  without  the  knowledge  or  con- 
sent of  the  defendant,  rendered  the 
policy  contract  null  and  void  under 
the  terms  and  conditions  thereof. 

Bond  V.  National  F.  Ins.  Co.  77   W 


BIAS  V.  GLOBE 

(—  IF.  F«.  — , 

ya.  74S,  88  S.  E.  389;  19  Cyc.  709,  710; 
Alston  v.  Greenwich  Ins.  Co.  100  Ga. 
282,  29  S.  E.  266;  Insurance  Co.  of  N. 
A.  V.  McDowell,  50  111.  120,  99  Am. 
Dec.  497;  Duncan  v.  Sun  F.  Ins.  Co.  6 
Wend.  488,  22  Am.  Dec.  639 ;  Gunther 
V.  Liverpool  &  L.  &  G.  Ins.  Co.  134  U. 
S.  110,  83  L.  ed.  857,  10  Sup.  Ct.  Rep. 
448;  Rockford  Ins.  Co.  v.  Storig,  137 
IlL  646,  24  N.  E.  674;  Virginia  F.  &  M. 
Ins.  Co.  V.  Morgan,  90  Va.  290, 18  S.  E. 
191 ;  Maupin  v.  Scottish  Union  &  Nat. 
Ins.  Co.  53  W.  Va.  557,  45  S.  E.  1003; 
L.  Rosenthall  Clothing  &  Dry  Goods 
Co.  V.  Scottish  Ins.  Co.  55  W.  Va.  238, 
46  S.  E.  1021;  Lynchburg  F.  Ins.  Co. 
V.  West,  76  Va.  575,  44  Am.  Rep.  177; 
Virginia  F.  &  M.  Ins.  Co.  v.  Morgan, 
90  Va.  290,  18  S.  E.  191;  Medley  v. 
Gennan  Alliance  Ins.  Co.  55  W.  Va. 
342, 47  S.  E.  101, 2  Ann.  Gas.  99 ;  Joyce, 
Ins.  2d  ed.  1918,  §§  2225,  2230;  2  Cool- 
ey.  Briefs  on  Ins.  pp.  1679,  1681, 1683; 
Burner  v.  German-American  Ins.  Co. 
103  Ky.  370,  46  S.  W.  109;  Patterson 
V.  American  Ins.  Co.  164  Mo.  App.  157, 
148  S.  W.  448;  Herriman  v.  Adriatic 
F.  Ins.  Co.  85  N.  Y.  162,  89  Am.  Rep. 
644;  Schuermann  v.  Dwelling  House 
Ins.  Co.  161  111.  487,  62  Am.  St.  Rep. 
877,  48  K.  E.  1098;  Schmidt  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.  95  Neb.  43, 
61  LJl.A.(N.S.)  261,  144  N.  W.  1044; 
Dennison  v.  Phoenix  Ins.  Co.  52  Iowa, 
457,  3  N.  W,  600 ;  Moore  v.  Phoenix  F. 
Ins.  Co.  64  N.  H.  140,  10  Am.  St.  Rep. 
384,  6  Atl.  27. 

Ritz,  J.,  delivered  the  opinion  of 
the  court : 

On  August  26,  1916,  the  defend- 
ant issued  to  the  plaintiff  a  policy  of 
fire  insurance  covering  for  one  year 
a  house  in  the  eity  of  Williamson, 
West  Virginia;  and  providing  for 
indenmity  in  the  sum  of  $1,600. 
^e  poHcy  was  issued  on  T^at  is 
known  as  the  New  York  standard 
fomiy  and  provides  that  the  same 
shaJl  be  void,  unless  otherwise  pro- 
vided by  agreement  indorsed  there- 
on or  attachecl  thereto,  if  the  inter- 
est of  the  insured  be  other  than  on- 
conditi(MMtl  sole  ownership,  and 
further,  tiliat  the  said  policy  shall  be 
void  if  the  building  described  be- 
comes vacant  or  unoccupied,  and  so 
remains  for  ten  days.  There  are 
many  other  stipulations,  conditions, 
and  warranties  contained  in  the  pol- 
icy, but  these  are  the  ones  that  are 


&  R.  F.  INS.  CO.  376 

101  B.  S.  147.) 

partieuliKrly  invoked  in  this  litigar 
tion.  The  plaintiff  owned  the  re- 
mainder in  the  property  after  the 
life  estate  of  Sylvania  Wolf ord,  and 
for  the  purpose  of  showing  his  real 
interest  in  it  an  indorsement  was  at- 
tached to  the  policy  as  follows: 
"This  policy  covers  the  fee-simple 
interest  of  B.  R.  Bias,  trustee,  in  the 
remainder  of  the  property  insured 
after  the  life  estate  of  Sylvania 
Wolf ord  in  house  and  improvements 
on  lot  7,  block  18,  Williamson,  West 
Virginia." 

At  the  time  the  policy  was  issued, 
and  at  the  time  of  the  fire,  the  life 
tenant  was  living.  The  house  was 
destroyed  by  fire  on  the  19th  of 
May,  1917.  It  had  been  vacant  and 
unoccupied  from  the  23d  of  April 
precedincr*  It  is  agreed  that  neither 
the  insured  nor  thi^  insurer  knew 
that  the  premises  were  vacant  dur- 
ing this  period.  Because  of  the  fact 
that  the  house  was  vacant  and  un- 
occupied at  the  time  of  the  fire,  and 
had  been  so  vacant  and  unoccupied 
for  more  than  ten  days,  the  insured 
refused  to  pay  the  indemnity  pro- 
vided in  the  policy,  and  this  suit 
was  brought  for  the  purpose  of  re- 
covering the  same. 

It  is  very  uniformly  held  that  a 
condition  or  stipulation  in  a  policy 
of  fire  insurance,  providing  that  the 
same  shall  be  rendered  void  if  the 

premises  insured  ,„„,g,„e«s. 
shall  remain  vacant  ▼aoaney  of 
and  unoccupied  for  p'*"'-*'--***^^*- 
a  specific  lengtii  of  time,  is  a  reason- 
able and  binding  condition,  and 
should  such  premises  be  destroyed 
by  fire  while  vacant  and  unoccupied, 
and  after  the  same  had  so  remained 
for  a  longer  time  than  that  provided 
in  the  policy,  the  insurer  will  be  dis- 
charged from  paying  the  indemnity 
therein  provided.  Joyce,  Ins.  § 
2229;  2  Cooley,  Briefs  on  Ins«  pp. 
1662  et  seg. ;  19  Cyc.  726 ;  14  R.  C.  L. 
title  '"Insurance,"  §§  281  et  seq.  In- 
deed, it  is  not  contended  by  the  in- 
sured that  this  stipulation  is  not  a 
reasonable  and  binding  one,  but  he 
im^ists  that  when  tihe  company 
placed  the  indorsement  thereon, 
showing  that  he  was  the  owner  of 
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the  remainder  after  .the  life  estate 
of  Sylvania  Wolf ord,  it  thereby  had 
informatioii  that  he  was  not  en- 
titled to  the  possession  of  the  prop- 
erty, and  could  not  control  the 
same,  and,  having  this  information, 
it  waived  the  condition  in  the  policy 
requiring '  the  premises  to  be  occu- 
pied. His  contention  is  that  when 
the  insurer  wrote  the  policy,  with 
the  knowledge  that  he  was  a  remain- 
derman, and  did  not  have  the  right 
to  the  possession  of  the  property,  it 
thereby  waived  the  performance 
upon  his  part  of  all  promissory 
warranties,  which  could  only  be  per- 
formed by  one  having  the  posses- 
sion, or  the  right  to  the  possession, 
and  because  of  the  fact  that  only 
one  having  the  possession,  or  the 
right  to  the  possession,  could  con- 
trol the  occupancy  of  the  premises, 
this  condition  avoiding  the  policy  in 
case  the  same  became  vacant  and 
unoccupied  did  not  apply  to  the  es- 
tate covered  by  this  policy  of  insur- 
ance. 

Counsel  in  argument  admit  that 
they  can  And  no  authority  on  either 
side  of  this  proposition,  and  after  a 
careful  search  we  are  likewise  un- 
able to  find  any  case  directly  in 
point,  or  even  any  authority  from 
which  a  reasonable  analogy  can  be 
drawn.  There  are  many  cases 
which  hold  that,  where  one  insures 
his  property  and  assigns  the  policy 
to  a  mortgagee,  the  mortgagee  will 
not  be  permitted  to  collect  the  indem- 
nity provided  in  the  policy,  unless 
the  owner  could  have  collected  it  in 
case  there  had  been  no  assignment ; 
but  these  cases  furnish  no  authority 
for  the  proposition  here,  for  the  rea- 
son that  the  estate  insured  in  that 
class  of  cases  is  that  of  the  owner, 
and  the  mortgagee  is  simply  the 
party  appointed  to  receive  the 
money  in  case  of  loss.  There  is  an- 
other class  of  cases  which  arises  un- 
der what  is  known  as  the  ''union 
mortgage  clause.''  This  clause  pro- 
vides that  the  mortgagee,  to  whom 
the  policy  is  assigned,  is  not  to  be 
affected  by  the  defaults  of  any  other 
party,  and  under  such  a  provision 
it  has  been  very  uniformly  held  that 


the  mortgagee  could  collect  the  in- 
surance in  a  case  in  which  the  in- 
sured would  be  barred  because  of 
the  breach  of  some  condition  on  his 
part;  but  this  right  to  recover  is 
based  upon  the  fact  that  by  agreeing 
to  that  stipulation  the  insurer  makes 
a  new  contract  with  the  mortgagee, 
agreeing  with  him  to  pay  the  in- 
demnity, even  though  the  insured 
should  be  guilty  of  a  breach  of  some 
of  the  conditions  of  the  policy,  and 
the  right  to  recover  in  these  cases  is 
based  upon  this  speciid  agreement. 
It  has  aJso  been  held  that,  where  a 
mortgagee  insures  his  own  interest 
in  re£j  estate  as  such,  he  may  recov- 
er upon  the  policy  of  insurance, 
notwithstanding  the  property  may 
have  been  treated  in  such  manner 
by  the  owner  as  to  avoid  the  insur- 
ance if  it  had  been  procured  by 
him.  For  instance,  it  is  held  that, 
where  a  mortgagee  insures  his  in- 
terest in  real  estate,  the  policy  will 
not  be  avoided  because  the  owner  of 
the  equity  of  redemption  sells  or  en- 
cumbers his  interest;  but  this 
throws  no  light  upon  the  question 
we  have  here,  for  the  reason  that  the 
covenant  in  the  policy  is  not  against 
alienation  of  any  interest  except 
that  which  is  insured,  and  so  long 
as  the  interest  insured  is  not  alien- 
ated or  encumbered  that  condition 
of  the  policy  is  not  broken. 

Can  it  be  said  that  by  placing  the 
indorsement  upon  the  policy  above 
referred  to  the  insurer  in  this  case 
waived  the  condition  in  the  policy 
relied  upon  to  defeat  recovery,  or 
made  that  condition  inapplicable  to 
the  estate  insured?  It  must  be 
borne  in  mind  that  there  are  many 
conditions  .and  promisaoiy  warran- 
ties contained  in  this  policy,  and  if 
it  should  be  held  that  by  indorsinsT 
the  policy,  so  as  to  show  tte  real  in- 
terest of  the  insured,  the  company 
thereby  made  inapplicable  to  the 
estate  insured  the  condition  avoid- 
ing it  in  case  of  vacancy,  it  would 
also  make  inapplicable  the  cove* 
nants  and  conditions  in  regard  to 
the  use  of  the  premises  for  various 
purposes,  such  as  having  inflam- 
mables   stored    therein,    or    beins" 
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occupied  by  certain  kinds  of  busi- 
nesses, or  covenants  in  regard  to 
other  conditions  which  are  required 
to  be  kept;  lookiiur  to  greater  safety 
from  destruction  by  fire.  None  of 
these  covenants  would  be  applicable, 
if  the  plaintiff's  contention  is  cor- 
rect. It  cannot  be  contended  that 
the  indorsement  expressly  waives 
the  perfomianee  of  aiB^^  of  these  eoa- 
ditions.  In  construing  this  indorse- 
ment we  must  bear  in  mind  that 
there  is  a  condition  in  the  policy 
rendering  it  absolutely  null  and 
void  if  the  interest  of  the  insured  is 
other  than  unconditional  sole  owner- 
ship, so  that  without  this  indorse- 
ment upon  the  policy  it  would  have 
been  void  from  the  beginning.  The 
insorance  company  was  willing  to 
accept  the  risk  even  though  the  in- 
terest of  the  insured  was  only  a 
remainder;  but  can  ft  be  said  thsrt 
the  obligation  was  not  upon  the  in- 
sured to  perfom  and  keep  all  of  the 
otiier  covenants  contained  in  the 
contract?  The  policy  contemplates 
that  all  of  these  conditions  and  stip- 
ulations shall  be  applicable  unless 
otherwise  provided  by  an  indorse- 
ment attached  to  the  policy,  and  it 
seems  to  us  that  it  would  be  strain- 
ing constructi0n  past  the  breaking 

point  to  say  that  by 
towe"  *^  waiving  one  condi- 

tion and  stipulation 
the  insurer  thereby  waived  every 
other  one  in  any  wise  connected 
with  the  one  waived  by  the  indorse- 
ment 

It  is  true  the  insured  did  not  have 
the  possession  or  the  right  to  the 
possession  of  the  premises,  but  that 
does  not  make  the  covenant  inap- 
plicable. It  simply  made  the  right 
of  the  insured  to  recover  depend  up- 
on what  a  third  party  might  do  with 
his  property,  and  there  is  no  reason 
why  a  contract  depending  for  its 
validity  upon  such  a  contingency 
should  not  be  held  as  binding  as  any 
other.  The  insured  may  not  have 
as  absolute  protection  as  though  he 
were  in  possession  of  the  premises 
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himself,  but  he  is  offered  the  protec- 
tion provided  by  the  policy  so  long 
as  the  premises  are  used  and  occu- 
pied iQ  the  mmner  that  snch  prop- 
erty is  ordinarily  used  by  the  own- 
ens  thereof.  It  is  net  very  different 
from  the  case  in  which  the  insured 
hsB  the  preonises  leased,  and  some  of 
his  tenants,  without  his  knowledge 
and  acttinst  his  commands,  violate 
some  of  the  promissory  warranties 
contained  in  the  policy  of  insnrance. 
It  is  uniformly  held  in  such  cases 
that  the  insured  cannot  recover, 
even  when  such  violations  are  en- 
tirely unknown  to  him.  19  Cyc.  727 
and  authorities  there  cited.  As  we 
said  in  the  case  of  Bond  v.  National 
P.  tns.  Co.  77  W.  Va.  7«6-T60,  88 
S.  E.  889,  the  fact  that  the  insurer 
waived  one  condition  or  stipulation 
in  the  policy  of  insurance  does  not 
necessarily  mean  that  he  waived 
another.  The  company  may  be  en- 
tirely willing  that  one  covenant  or 
warranty  shall  not  be  applicable  as 
between  it  and  the  insured;  but  It 
does  not,  by  waiving  the  perform- 
ance of  that  condition  or  covenant 
upon  the  part  of  the  .  ^ 
insurw^  maKe  inaiv-  to  tat «••■«-> 
plieable  .  any  other  ^/SSSL^. 
covenant  or  condi- 
tion contained  in  the  policy  which 
would,  in  the  absence  of  such  waiv- 
er, apply  to  the  subject-matter  of 
the  insurance. 

We  are  of  opinion  that  the  find-^ 
ings  of  the  court  below  in  favor  of 
the  defendant  are  correct,  and  the 
judgnaent  rendered  upon  such  find- 
ings will  be  affirmed. 

NOTE. 

The  reported  case  (Bias  v.  Globe  & 
E.  F,  Ins.  Co.  ante,  373)  seems  to  be 
a  case  of  first  impression  as  to  liabil> 
ity  of  an  insurance  company  under  a 
policy  issued  to  a  remainderman,  for 
loss  to  property  which  had  been  vacant 
for  a  longer  period  than  that  provided 
for  in  the  policy* 
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EUNICE  HAYCOCK,  Appt, 

.V. 

SOVEREIGN  CAMP,  WOODMEN  OF  THE  WORLD. 

WiBetnuin  Supreme  Court '^  December  0,  101S, 
(162  Wi«.  11«,  155  N.  W.  928.) 

InsuraiiM  -—  automatic  suspcaaiMi  for  MmpajMeBt  of  nBaeflaiMito. 

1.  Under  a  provision  of  a  mutual  benefit  eertiftcate  that  suspension  ct 
a  member  for  nonpayment  of  assessments  occurs  on  the  first  day  of  tiie 
month  following  default  in  such  payment,  no  recovery  can  be  had  on  a 
certificate  where  the  death  of  the  member  occurs  while  default  continues 
beyond  the  first  of  the  month  following  that  in  which  the  assessment 
became  due. 

ISee  note  on  this  question  beginning  on  ptig^  395*] 


—  mut«al  btneflt  —  provision  against 
effect  of  knowledge  of  collector. 

2.  A  mutual  benefit  society  may  pro- 
vide that  notice  to  the  clerk  of  a  local 
camp  of  matters  not  neeesearily  in- 
volved in  or  part  of  his  duty  of  eollee- 
tion  and  remittance  of  asseasaients 
will  not  be  notice  to  the  supreme 
lodge.   . 

—  provisions  for  insurance  for  term. 

3.  A  mutual  benefit  society  may  pro- 
vide for  a  benefit  covering  only  such 


period  as  is  covered  by  each  succes- 
sive payment  of  assessments,  and  ter- 
minating at  the  end  of  such  period, 
to  be  revived  for  a  like  period  by  a 
new  payment  or  reinstatement  of  the 
member. 

—  dnty  to  eontinne  a^vanoeviMtt. 

4.  The  secretary  of  a  local  camp  of 
a  mutual  benefit  society  does  not,  by 
advancing  assessments  for  a  member, 
become  bound  to  continue  making 
such  advancements. 


Appeal  t^  plaintiff  from  a  judgmest  of  the  Circuit  Court  for  Sauk 
County  (O'Neill,  J.)  in  favor  of  defendant  in  an  aetion  brounlit  to  recover 
the  amount  alleged  to  be  due  on  a  benefit  certificate.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Bentley,  KeHey,  &  Hill  for 
appellant. 

Messrs.  V.  H.  Cady  and  Grotopliorst, 
Evans,  A  niemae  for  respondent. 

Timlin,  J.,  delivered  the  opinion  of 
the  court : 

This  action  is  by  the  beneficiary 
named  in  a  death  benefit  certificate 
issued  by  a  Nebraska  corporation 
called  "Sovereign  Camp  of  the 
Woodmen  of  the  World."  The  de- 
fendant is  organized  on  the  plan  of 
having  one  principal  or  head  lodge 
or  camp  with  numerous  local  or  sub- 
ordinate camps,  to  each  of  which  it 
issues  what  is  called  a  charter.  In 
the  certificate  and  in  the  by-laws 
each  member  is  called  a  sovereign, 
and  he  is  also  entitled,  in  case  he 
has  complied  with  all  the  conditions 
of  the  beneficiary  certificate  and  by- 
laws,  to   a  death   benefit «  ranging 


from  $1,000  to  $8,000.  The  certif- 
icate in  this  case  was  dated  August 
26,  1911,  and  the  husband  of  the 
plaintiff,  "Sovereign  Harry  C.  Hay- 
cock," died  September  21,  1912. 
Local  lodges  or  camps  apparently 
attend  to  the  business  of  collecting 
and  remitting  assessments  to  the 
defendant,  and  also  securing  mem- 
bers, largely  through  their  social 
and  fraternal  features.  Assess- 
ments are  made  monthly.  Among 
the  by-laws  is  one  which  provides 
that  the  suspension  of  a  member  for 
nonpayment  of  assessments  occurs 
on  the  first  day  of  the  month  follow- 
ing default.  No  notice  of  assess- 
ment is  given  by  the  principal  lodge 
to  the  member,  and  the  local  camps 
have  no  power  of  suspension  of 
members.  The  mere  failure  to  pay 
an  assessment  ipso  facto  causes  sua- 


HAYCOCK  V.  WOODMEN  OF  THE  WORLD. 

(169  Wi$,  116,  18S  V.  W.  9BS.} 


S79 


pension,  and  thereupon  the  certifi- 
cate becomes  void  until  the  member 
is  reinstated*  A  suspended  mem- 
ber may,  if  he  is  in  good  health,  be 
reinstated  on  payment  within  tea 
days.  After  thisit  time,  only  on  carr 
tain  proof  being  made,  etc.  The  by- 
laws also  provide  that  no  officer  or 
employee  or  agent  of  the  sovereign 
camp,  nor  of  any  camp,  has  the 
power,  right,  or  authority  to  waive 
any  of  the  conditions  upon  which 
the  beneficiary  certificates  are  is- 
sued, or  to  change,  vary,  or  waive 
any  of  the  provisions  of  the  consti- 
tution or  by-laws.  "The  clerk  of  a 
camp  shall  not,  by  acts,  representa- 
tions, waivers,  or  by  vote  of  his 
camp,  have  any  power  or  authority 
D9t  (legated  to  him  or  to  the  camp 
by  the  constitution  and  laws  of  tfa« 
order  to  bind  the  sovereign  camp  or 
his  camp.''  The  organization  is 
quite  similar  to  that  noticed  in  Jones 
V.  Modem  Brotherhood,  153  Wis. 
223,  140  N.  W.  1059 ;  Knoebel  v. 
North  American  Aoci.  Ins.  Co.  135 
Wis.424,20L.Il.A.(N.S.)  1037,115 
N.  W.  1094.  The  controversy  here 
must  be  disponed  of  under  the  rules 
of  law  established  by  these  cases 
and  other  complementary  cases. 
We  find  no  statute  of  this  state,  and 
we  are  cited  to  none,  prohibiting  the 
enactment  of  such  laws  or  the  mak- 
ing of  such  a  contract  by  fraternal 
or  mutual  benefit  corporations. 

Deceased  defaulted  nearly  every 
month  from  ttie  date  of  the  certifi- 
cate, but  payments  were  for  a  time 
advanced  for  him  by  the  clerk  of  the 
local  camp,  whom  he  repaid.  Assess- 
ment No.  260  for  May,  1912,  was 
unpaid,  and  the  local  derk  ad- 
vanced this  for  deceased.  Deceased 
also  defaulted  om  the  June  assesa- 
ment,  No.  261,  and  liiis  was  not  ad- 
vanced. On  July  12, 1912,  deceased 
was,  by  the  local  clerk,  reported  for 
suspension  on  this  last  default. 
Two  days  after,  the  local  clerk  col- 
lected from  deceased  the  amount  of 
assessn^ents  Nos.  260  and  261,  in- 
cluding the  latter  by  mistake.  The 
secretary  thought  he  had,  since  last 
payment  by  assured,  advanced  two 
assessments  for  deceased,  but  he 


had  in  fact  advanced  only  the  .May 
assessment,  No.  260.  The  secre- 
tary did  not  remit  to  the  chief  lodge 
assessment  No.  261,  nor  report  any 
payment,  nor  report  deceased  for 
reinstatement.  But  deceased  also 
defavlted  in  July  and  August,  and 
made  no  attempt  to  pay,  and  no  in- 
quiry concerning  his  membership 
after  July  14,  1912. 

We  need  not  in  this  case  decide 
how  far  tbe  defendant  might  go  in 
authorising  the  local  clerk  to  collect 
from  naembers,  and  at  the  same  time 
limit  the  scope  of  his  agency  so  that 
in  making  and  remitting  such  coU 
lection  he  did  not  act  as  agent  of 
the  defendant.  In  the  state  of  de- 
fendant's domicU  (Henton  v.  Sov- 
ereign Camp,  W.  W.  87  Neb.  552. 
138  Am.  St.  Rep.  BOO,  127  N.  W.  869) 
and  elsewhere  (Murphy  v.  Independ- 
ent Order,  S.  D.  J.  A.  77  Miss.  830, 
50  L.R.A.  111,  27  So.  624;  Modern 
Woodmen  v.  Tevis,  54  C.  C.  A.  293, 
117  Fed.  369 ;  Knights  of  Columbus 
V.  Burroughs,  107  Va.  671»  60  S.  E. 
40,  with  notes  in  17  L.R.A.(N.S.) 
246  et  seq.)  all  seem  to  considerably 
limit  the  power.  The  defendant 
could  at  least  provide  that  notice  to 
the  local  clerk  of  ^^^^ 
matters  not  neces-  mntiiAi  benefit— 
sarily  involved  in,  ^^liSr  direct  of 
or  part  of,  his  duty  icn^wiediKe  of 
of  collection  and  re-  ••"••*•'^• 
mittance,  would  not  be  notice  to  the 
supreme  lodge.  Jones  v.  Modern 
Brotherhood,  163  Wis.  223,  140  N. 
W.  1059.  It  could  also  provide  for 
a  death  benefit  covering  only  such 
period  as  was  cov-  .p^.^,.,^,.  ,^, 

ered     by    each    sue-    Inswrmicte  for 

Cessive  payment,  **"** 
and  terminating  at  the  end  of  such 
period,  to  be  revived  for  a  like 
period  by  a  new  payment  and  rein- 
statement of  the  member.  This  it 
seems  to  have  done. 

When    the    local    secretary    ad- 
vanced the  assessments  for  dec^tsed 
he  did  so  as  the  agent  of  the  de- 
ceased.   He  was  not  bound  to  con- 
tinue making   such  ^^^^  ^^  ^^„. 
advances.  He  failed  ^»«  »dT««ce. 
to  advance  for  June  "**"  ' 
and  the  plaintiff  became  suspended 
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July.  l8t.  On  July  14th,  more  than 
ten  days  after  default,  he  paid  the 
June  assessment  to  the  local  secre- 
tary, and  the  latter  by  mistake 
failed  to  bring  this  to  the  notice  of 
the  defendant.  The  suspension 
therefore  continued.  Had  the  mem- 
ber paid  for  July  and  Augfust  the 
continuation  of  this  suspension 
might  perhaps  be  challenged;  but 
the  ipso  facto  provisions  above  al- 
luded to  would  make 
default  for  July  and 
August  conclusive, 
even  if  the  defend- 
ant were  estopped  to  take  advan- 
tage of  the  June  default.  This 
makes  it  unnecessary  to  consider 
rulings  on  evidence,  for  the  forego- 
ing facts  are  undisputed. 
Judgment  affirmed. 


— anloniatlc 
■iifili«nMtoii   for 
iionpayBK«Bt  #f 
anNefBimientn. 


JKOTB, 


The  reported  case  (  Haycock  v.  Sov- 
ereign Camp,  W.  W.  ante,  378)  is  il- 
lustrative of  one  of  the  many  forms 
of  provisions  suspending  insurance 
during  delinquency  in  payment  of 
premiums  or  assessments  which  have 
been  held  to  be  automatic  or  self-op- 
erative. This  case,  together  with 
others  which  involve  other  provisions 
which  have  been  held  of  the  same  ef- 
fect, is  treated  in  U.  a,  of  the  annota- 
tion following  Continental  Ins.  Co.  v. 
Stratton,  post,  398»  upon  the  general 
question  'Trovisions  suspending  in- 
surance during  default  in  payment  of 
premiums  or  assessments  as  affected 
by  failure  of  insured  to  deokure  a  sus- 
pension before  loss.'* 


FLORA  A.  VALENTINE,  Respt, 

V.' 

HEAD  CAMP,  PACIFIC  JURISDICTION,  WOODMEN  OF  THE 

WORLD,  Appt. 

ColilwrnUa  Supreme  Oemrt  (In  Bofie)'-^  April  4,  1919» 

(_  Cal.  — ,  180  Pac.  2.) 

Insurance  —  acceptance  of  past-due  assessments  •—  effect. 

1.  Failure  of  a  member  of  a  mutual  benefit  society  to  pay  his  assess- 
ments promptly,  the  consequence  of  which  under  the  laws  of  the  associa- 
tion is  to  remove  him  from  good  standing,  will  prevent  recovery  on  his 
certificate  in  case  of  his  death,  notwithstanding  the  clerk  of  the  local  camp 
accepted  his  overdue  assessments  from  time  to  time,  and  failed  to  report 
him  as  delinquent,  if  the  clerk  had  no  power  to  waive  the  laws  of  the  order. 

[See  note  on  this  quesUmi  beginning  on  page  395.] 


—  mutual  benefit  —  power  of  local 
camp  officers  to  waive  constitutional 
provisions. 

2.  Under  provisions  of  a  mutual 
benefit  society  making  clerks  of  local 
camps  the  agents  of  such  camps  and 
members,  and  not  of  the  head  camp, 
and  declaring  that  no  officer  has  any 
power  to  change,  alter,  modify,  or 
waive  the  requirements  of  the  consti- 
tution, a  local  clerk  cannot  reinstate 
a  delinquent  member  by  receiving  pay- 
ment of  his  assessment  without  his 
complying  with  the  requirements  of 
the  constitution  as  to  furnishing  a  cer- 
tificate of  health. 

[See  19  R.  C.  L.  1244.] 


—  reinstatement  after  suffering  brok- 
en neck. 

8.  A  delinquent  member  of  a  mutual 
benefit  society  cannot  be  reinstated 
after  meeting  with  an  accident  which 
results  in  a  broken  neck,  which  caused 
his  death,  if  the  conditions  of  the  or- 
der relating  to  reinstatement  require 
an  express  warranty  of  present  sound 
bodily  health. 

[See  19  R.  C.  L.  1244.] 

—  knowledge  of  local  clerk  —  effect 

4.  Knowledge  by  the  local  camp 
clerk  of  the  condition  of  a  member  of 
a  mutual  benefit  society  who  applies 
for  reinstatement  after  suffering  a 
broken  neck  does  not  estop  the  society 
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from  contesting  liability  on  liis  oertifr- 
cate  because  of  falsity  of  warranty  in 
the  required  applieaitioii  for  rein- 
statement that  he  was  in  sound  health, 
where  the  local  clerk  had  no  power  to 
waive  ady  provision  of  the  laws  of  the 
Bociety* 

[See  14  R.  C.  L.  1191 ;  19  B.  C.  L. 
1244,  1246.] 

—  retention  of  orerdne  assessment  — 
effect. 
6.  The  retention  by  the  local  camp 
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clerk  of  money  paid  to  reinstate  a 
member  who  has  suffered  a  broken 
neck,  until  his  death,  which  occurs  a 
few  days  later,  does  not  estop  the  so- 
ciety from  contesting  liability  on  his 
certificate  because  of  failure  to  secure 
reinstatement,  if  the  local  clerk  has 
no  authority  to  waive  any  provision 
of  the  laws  of  the  society,  and  no 
knowledge  of  the  attempted  reinstate^ 
ment  comes  to  the  officers  of  the  head 
camp  until  after  the  member's  death. 


Appbal  hy  defendant  from  a  judgment  of  the  Superior  Court  for  Ala- 
meda County  (Amot,  J.)  in  favor  of  plaintiff  in  an  action  broug)it  to  re- 
cover the  amount  alleged  to  be  due  on  a  benefit  certificate.    Reversed. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Robinson  &  Robinson  & 
Price,  for  appellant: 

Under  the  conditions  of  the  benefit 
certificate  and  the  provisions  of  the 
constitution,  Valentine  stood  a  sus- 
pended and  delinquent  member, — a 
member  not  in  good  standing  by  rea- 
soir  of  his  failure  to  pay  his  assess- 
ments and  dues  and  his  being  reported 
as  delinquent  to  the  head  camp. 

Butler  V.  Grand  Lodge,  A.  0.  U.  W. 
146  Cal.  172,  79  Pac.  861;  Marshall  v. 
Grand  Lodge,  A.  0.  U.  W.  133  Cal.  686, 
66  Pac.  25;  Carlson  v.  Supreme  Coun- 
cil, A.  L.  H.  115  Cal.  466,  35  L.R.A. 
643,  47  Pac.  375;  Valentine  v.  Grand 
Lodge,  A.  O.  U.  W.  17  Cal.  App.  317, 
119  Pac.  671;  Neto  v.  Conselho  Amor 
Da  Sociedade,  18  CaL  App.  234,  122 
Pac  973 ;  Niblack.  Ben.  Soc.  §  289. 

Mr.  Valentine  and  his  beneficiary, 
the  plaintiff,  in  connection  with  the 
execution  and  delivery  by  the  insured 
of  a  reinstatement  application,  were 
guitty  of  such  a  breach  of  warranty 
and  of  such  fraud  as  to  prevent  a  valid 
reinstatement,  and  to  preclude  any  re- 
covery. 

Elliott  V.  Frankfort  Marine,  Acci.  & 
Plate  Glass  Ins.  Co.  172  Gal.  261, 
LiUL1916F,  1026,  156  Pac.  481 ;  Mad- 
sen  V.  Maryland  Casualty  Go.  168  Cal. 
204,  142  Pac.  51 ;  Iverson  v.  Metropol- 
itan L.  Ins.  Go.  151  Cal.  746,  13  L.R.A. 
(N.S.)  866,  91  Pac.  609;  Caldwell  v. 
Grand  Lodge,  U.  W.  148  CaL  195,  2 
LJtJ^.(N.S.)  653, 113  Am.  St.  Rep.  219» 
82  Pac.  781,  7  Ann.  Cas.  856;  Scoles  v. 
Universal  L.  Ins.  Co.  42  Gal.  528;  Se- 
cority  L.  Ins.  Co.  v.  Booms,  31  Gal. 
App.  119,  159  Pac.  1000;  McEwen  v. 
New  York  L.  Ins.  Co.  23  Cal.  App.  694, 
139  Pac.  242;  Porter  v.  General  Acci. 
Fire  &  Life  Assur.  Corp.  30  Cal.  App. 


198,  157  Pac.  825;  Westphall  v.  Metro- 
politan L.  Ins.  Co.  27  Cal.  App.  734, 151 
Pac.  159;  Hogins  v.  Supreme  Council, 
C.  R.  C.  76  Cal.  109,  9  Am.  St.  Rep.  173, 
18  Pac.  125;  McKenzie  v.  Scottish 
Union  &  Nat.  Ins.  Co.  112  Cal,  548,  44 
Pac.  922;  Mutual  L.  Ins.  Co.  v.  Hilton- 
Green,  241  U.  S.  613,  60  L.  ed.  1202. 
36  Sup.  Ct.  Rep.  676 ;  2  Bacon,  Life  & 
Acci.  Ins.  4th  ed.  §  496,  note  700;  Hart- 
man  V.  National  Council,  76  Or.  153, 
L.R.A.1915E,  152,  147  Pac.  931;  Royal 
Highlanders  v.  Scovill,  68  Neb.  213, 
4  L.R.A.(N.S.)  421,  92  N.  W.  206; 
Crosse  v.  Supreme  Lodge,  K.  L.  H.  254 
111.  80,  45  L.R.A.(NJ3.)  162,  98  N.  E. 
261 ;  Loehr  v.  Supreme  Assembly,  E.  P. 
U.  132  Wis.  436,  112  N.  W.  441;  Mudge 
V.  Supreme  Court,  I.  0.  F.  149  Mich. 
467,  14  L.R.A.  (N.S.)  279,  119  Am.  St. 
Rep.  686,  112  N.  W.  1180;  Modem 
Woodmen  v.  Angle,  127  Mo.  App.  94, 
104  S.  W.  297;  Hoagland  v.  Modern 
Woodmen,  157  Mo.  App.  15,  137  S.  W. 
900 ;  Knights  of  Maccabees  v.  Shields, 
156  Ky.  270,  49  L.R.A.(N.S.)  858,  160 
S.  W.  1048 ;  Mutual  L.  Ins.  Co.  v.  Rob- 
inson, 115  Md.  408,  80  Atl.  1089;  Smith 
v.  Bankers  Life  Asso.  157  111.  App.  286; 
Davis  V.  Catholic  Order  of  Foresters, 
165  111.  App.  137;  Supreme  Ruling, 
F.  M.  C.  V.  Hansa,  —  Tex.  Civ.  App.  — , 
153  S.  W.  351 ;  Bertrand  v.  Franklin  L. 
Ins.  Co.  119  La.  428,  44  So.  186;  Powell 
v.  Prudential  Ins.  Co.  158  Ala.  611,  45 
So.  208;  Mutual  L.  Ins.  Co.  v.  Allen, 
174  Ala.  511,  66  So.  568;  Sovereign 
Camp.  W.  O.  W.  v,  Jones,  11  Ala.  App. 
433,  66  So.  834;  Kennedy  v.  Grand 
Fraternity,  36  Mont.  325,  25  hJlJi. 
(N.S.)  78,  92  Pac.  971. 

Insured,  after  he  stood  suspended 
for  failure  to  pay  dues  and  assess- 
ments, failed  to  comply  with  the  laws 
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of  the  order  as  to  reinstatemtnt,  and 
hence  never  was  reinstated  in  said 
order. 

Supreme  Lodf  e,  F,  B.  v.  Price,  27 
Cal.  App.  607,  160  Pac.  803;  Marshall 
V.  Grand  Ledge,  A.  O.  U.  W.  133  Gal. 
686,  66  Pac.  25;  Locomotire  Engineers' 
Mut.  L.  &  Acci.  Ins.  Asso.  v.  Thomaa* 
124  G.  C.  A.  291,  206  Fed.  409;  Slo- 
cum  T.  New  York  L.  Ins.  Go.  228  U.  S. 
364,  57  L.  ed.  879,  33  Sup.  Gt.  Bep.  623, 
Ann.  Gas.  1914D,  1029. 

Since  there  was  no  proper  pleading 
of  waiver,  the  judgment  for  plaintiff 
on  the  theory  of  a  waiver  was  error. 

Burk  V.  Santa  Cruz,  163  Cal.  807,  127 
Pac.  154;  Chapman  v.  Hughes,  134 
GaL  641,  66  Pac.  962,  60  Pac.  974; 
Delger  v.  Jacobs,  19  Gal.  App.  197, 125 
Pac.  258;  Modern  Woodmen  v.  Angle, 
127  Mo.  App.  117,  104  S.  W.  297; 
Flickinger  v.  Wrenn  Invest.  Go.  172 
Gal.  132,  155  Pac.  627;  Goorberg  v. 
Western  Assur.  Go.  150  Cal.  519,  10 
L.R.A.(N.S.)  876, 119  Am.  St.  Rep.  846, 
89  Pac.  130, 11  Ann.  Gas.  801;  Newhall 
v.  Hatch,  134  Cal.  269,  55  L.R.A.  673, 
66  Pac.  266;  Etcheborne  v.  Auzerais, 
45  Cal.  122 ;  Davis  v.  Davis,  26  Gal.  39, 
85  Am.  Dec.  157;  Clarke  v.  Huber,  25 
Cal.  594;  Fritz  v.  Mills,  12  Cal.  App. 
113,  106  Pac.  725;  8  Am.  &  Eng.  Enc. 
Law,  9;  31  Gyc.  459;  Morton  v.  Bart- 
ning,  68  Gal.  306,  9  Pac.  146;  Harney 
V.  Applegate,  57  Gal.  205;  Scott  v. 
McPherson,  168  Gal.  783,  145  Pac.  529. 

Even  conceding,  for  the  sake  of  ar- 
gument, that  the  pleading  and  evi- 
dence upon  waiver  should  be  allowed 
to  stand,  such  evidence  is  insufficient 
to  prove  waiver. 

Lavin  v.  Grand  Lodge,  A.  0.  U.  W. 
104  Mo.  App.  1,  78  S.  W.  325;  Schmidt 
V.  Modern  Woodmen,  84  Wis.  101,  54 
N.  W.  264;  Mutual  L.  Ins.  Co.  v.  Girard 
h.  Ins.  Annuity  &  T.  Co.  100  Pa.  172; 
Hartford  Life  Annuity  Ins.  Go.  v.  Un- 
sell,  144  U.  S.  439,  36  L.  ed.  496,  12 
Sup.  Gt.  Rep.  671. 

Plaintiff,  having  relied  upon  Valen- 
tine's reinstatement,  assumed  the  bur- 
den of  proof  upon  that  question. 

2  Bacon,  Ben.  Soc.  3d  ed.  §  469; 
Brun  V.  Supreme  Council,  A.  L.  H.  15 
Colo.  App.  538,  63  Pac.  796;  Kennedy 
V.  Grand  Fraternity,  36  Mont.  825,  25 
L.R.A.(N.S.)  78,  92  Pac.  97L 

Waiver  and  estoppels  are  not  fa- 
vored. 

Wheaton  v.  North  British  ft  M.  Ins. 
Co.  76  Gal.  416,  9  Am.  St.  Rep.  216,  18 
Pac.  758;  Franklin  v.  Merida,  35  Gal. 
558,  95  Am.  Dec.  129;  McCarthy  v.  Mu- 


tual Relief  Aaeo.  81  Gal.  684^  22  Pac 
983. 

Waiver  or  eetOMHl  can  ealy  be 
ydredicated  upen  a  clear  statemeBt  of 
fact  by  inaurer. 

Soprane  Lodge,  F,  B.  v.  Price,  27 
Gal.  App.  607,  150  Pac.  803;  MeKeea 
V.  Nautfhton,  88  GaL  467,  26  Pac.  364; 
Wheaton  v.  North  British  &  M.  Ins. 
Go.  supra;  11  Am.  &  Eng.  Enc.  Law, 
425. 

There  can  be  waiver  only  by  one 
having  power  to  waive. 

Marshall  v.  Grand  Lodge,  A.  O.  U. 
W.  133  Gal.  686,  66  Pac.  25;  Borgraefe 
v.  Supreme  Lodge,  K.  L.  H.  22  Mo.  App. 
127 ;  Harvey  v.  Grand  Leifs,  A.  O.  U. 
W.  50  Mo.  App.  472;  Bacon,  Ben.  Soc 
S  148 ;  Butler  v.  Grand  Lodge,  A.  O.  U. 
W.  146  Cal.  172,  79  Pac.  861 ;  Carlson 
V.  Supreme  Council,  A.  L.  H.  116  CaL 
466,  35  L.R.A.  643,  47  Pac.  3T5;  Ivei^ 
son  V.  Metropolitan  L.  Ins.  Go.  151  Cal. 
746,  13  L.R.A.(N.S.)  806,  %1  Pac.  609; 
Fidelity  &  G.  Go.  v.  Fresno  Flume  & 
Irrig.  Go.  161  Cal.  466,  87  L.R.A.(N.S.) 
322,  119  Pac.  646;  Sharman  v.  Conti- 
nental Ins.  Co.  167  Cal.  117,  62  L.R.A. 
(N.S.)  670,  138  Pac.  708;  Belden  v. 
Union  Cent.  L.  Ins.  Co.  167  CaL  740, 
141  Pac.  370;  Madsen  v.  Maryland 
Casualty  Co.  168  Cal.  204,  142  Pac.  51 ; 
Elliott  V.  Frankfort  Marine  Acci.  & 
Plate  Glass  Ins.  Co.  172  GaL  261, 
L.R.A.1916F,  1026, 156  Pac.  481 ;  West- 
phall  V.  Metropolitan  L.  Ins.  Co.  27 
Cal.  App.  734,  151  Pac.  169;  Browne 
V.  Commercial  Union  Assur.  Co.  30 
Gal.  App.  547,  158  Pac.  765;  Porter  v. 
General  Acci.  Fire  &  Life  Assur.  Corp. 
30  Cal.  App.  198,  157  Pac.  825;  North- 
ern Assur.  Co.  V.  Grand  View  Bldg. 
fAsso.  183  U.  S.  806,  46  L.  ed.  213,  22 
Sup.  Gt.  Rep.  1S3;  ^tna  L.  Ins.  Co.  v. 
Moore,  231  U.  S.  543,  58  L.  ed.  366,  34 
Sup.  Ct.  Rep.  186. 

Payment  to  the  local  camp  officer, 
while  making  an  express  or  implied 
false  representation  to  the  order  that 
the  member  was  in  good  health,  will 
not  effect  reinstatement  or  restora- 
tion of  rights,  or  amount  to  a  whiv^t, 
even  though  the  local  camp  offieer  was 
acquainted  with  the  fact  of  ill  health. 

Royal  Highlanders  ▼.  Scevill,  66 
Neb.  213,  4  L.R.A.(N.S.)  421,  92  N.  W. 
206 ;  Mudge  v.  Supreme  Court,  L  O,  F. 
149  Mich.  467,  14  L.R.A.  (N5.)  279,  119 
Am.  St.  Rep.  686, 112  N.  W.  1180;  Hart- 
man  V.  National  Council,  76  Or.  163, 
L.R.A.1915E,  152,  147  Pac.  931;  Day  v. 
Supreme  Forest,  W.  G.  174  Mo.  App. 
269,  156  S.  W.  721 ;  Kennedy  v.  Grand 
Fraternity,  36   Mont.  325,   26   LJLA, 
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(NJ.)  7S,  S2  Pac.  971;  Schmidt  v. 
Modein  Woodmen,  84  Wii.  101,  M  N. 
W.  2M;  Sovereign  Camp,  W.  W.  v. 
Jones,  11  Ala.  App.  433,  66  So.  884; 
Bixler  ▼.  Modern  Woodmen,  112  Ya. 
678,  88  L.RJk.(N.S.)  571,  72  S.  E.  704; 
l^aniiall  t.  Woaten's  Mut.  Ins.  &  Aod. 
Co.  26  Jones  &  S.  406,  11  N.  Y.  Supp. 
700;  Koehler  v.  Modmi  Brotherhood, 
160  Mich.  180,  136  Am.  St.  Rep.  424, 
125  N.  W.  49 ;  Eaton  v.  Supreme  Lod^e, 
29  N.  £.  1123,  note;  Miles  v.  Mutual 
Reserre  Fund  Life  Asso.  108  Wis.  421, 
84  N.  W.  169;  DriscoU  T.  Modem 
Brotherhood,  77  Neb.  282,  109  N.  W. 
168;  Ronald  v.  Mutaal  Reserve  Fund 
Life  A«ao.  182  N.  Y.  878,  30  N.  E.  739; 
McCoy  ▼.  Rotnan  Catholic  Mut.  Ins.  Co. 
152  Mass.  272,  25  N.  B.  289;  United 
Moderns  v.  Pike,  —  Tex.  Civ.  App.  — , 
76  S.  W.  774;  Kocher  v.  Supreme  Coun- 
cil, 0.  B.  L.  65  N.  J.  L.  649,  62  L.R.A. 
861,  86  Am.  St.  Rep.  687,  48  Atl.  544 ; 
Woodmen  of  World  v.  Jackson,  80  Ark. 
419,  97  S.  W.  673 ;  Lathrop  v.  Modem 
Woodmen.  56  Or.  440,  106  Pac.  828, 
109  Pac.  81;  Supren&e  Ledge,  K.  P. 
v.  Qiiinn,  78  Miss.  525,  29  So.  826 ;  Hay 
V.  People's  Mut.  Benev.  Asso.  143  N.  C. 
256,  56  S.  E.  623 ;  Bennett  v.  Sovereign 
Camp,  W.  W.  —  Tex.  Civ.  App.  — ,  168 
S.  W.  1023 ;  Sovereign  Camp,  W.  W.  v. 
Wagnon,  —  Tex.  Civ.  App.  — ,  164 
8.  W.  1082;  Brotherhood  of  Railroad 
Trainmen  v.  Dee,  101  Tex.  597,  111 
S.  W.  396;  I>yon  v.  Supreme  Assembly, 
R.  S.  G.  F.  153  Mass.  83,  26  N.  £.  236 ; 
Supreme  Lodge,  K.  H.  v.  Keener,  6 
Tex.  Civ.  Awp.  267,  25  S.  W.  1084;  Day 
V.  Supreme  Forest,  W.  C.  174  Mo.  App. 
260,  156  S.  W.  721 ;  Elliott  v.  Knights 
of  Modem  Maccabees,  46  Wash.  320, 
18  L.R.A.  (N.S.)  856,  89  Pac.  929 ;  Field 
V.  National  Council,  K.  L.  S.  64  Neb. 
226,  89  N.  W.  773 ;  Matkis  v.  Supreme 
Lodge,  K.  H.  82  Tex.  801,  27  Am.  St. 
Bep.  886,  18  S.  W.  306;  Chadwick  v. 
Order  of  Triple  Alliance,  56  Mo.  App. 
463;  McLendon  v.  Woodmen  of  World, 
106  Tenn.  695,  52  L.R.A.  444,  64  S.  W. 
86 ;  Borgraef  e  v.  Supreme  Lodge,  K.  L. 
H.  22  Mo.  App.  127;  State  ex  rel. 
Young  v.  Temperance  Benev.  Asso.  42 
Mo.  App.  485 ;  Saprene  Lod(ge,  K.  L.  D. 
V.  Anderaon,  146  Ky.  481,  142  S.  W. 
1069;  Millar  v.  Hillaborouc^  Mut.  F. 
Assur.  Aaso.  42  N.  J.  Eq.  459,  7  Atl. 
895;  Modem  Woodmen  v.  Tevis,  54 
C.  C.  A.  293,  117  Fed.  869;  Madsen 
r.  Maryland  Casualty  Co.  168  Cal.  204, 
142  Pac.  61;  Elder  t.  Grand  Lodge, 
A.  O.  U.  W.  79  Minn.  468,  82  N.  W. 
987;  Graves  v.  Modem  Woodmen,  85 
Minn.  396,  89  N.  W.  6;  Toelle  v.  Cen- 


tral Vtrein,  97  Wia.  322,  72  N.  W.  680; 
Sterting  v.  Head  Camp,  P.  J.  W.  W. 
28  Utah,  508,  80  Pac.  875;  Clair  v. 
S«pr«ie  C^KBCil,  R.  A.  172  Mo.  App. 
709,  155  S.  W.  892;  Order  of  United 
ComieiTial  Travelers  v.  Young,  128 
C.  C.  A.  848,  212  Fed.  182;  Supreme 
Cottncil,  R.  A.  V.  Taylor,  67  C.  C.  A. 
406,  121  Fad.  M;  Fiekl  v.  National 
Council,  K.  L.  S.  64  Neb.  226,  89  N.  W. 
778;  National  Council,  J.  O.  U.  A.  M. 
V.  Thompson,  163  Ky.  636,  45  L.R.A. 
(N.8.)  1148,  156  S.  W.  182;  Brown  v. 
Great  Camp,  K.  M.  M.  167  Mich.  123, 
132  N.  W.  562;  Odd  Fellows  Ben.  Asso. 
V.  Smiiftii,  101  Miss.  832,  58  So.  100. 

The  retention  of  does  by  the  local 
officer,  when  such  action  hag  not  been 
ratified  by  the  head  camp  with  full 
knowledge  of  the  facts,  cannot  con- 
stitute waiver  or  estoppel. 

Swett  V.  Citizens'  Mut.  Relief  Soc.  78 
Me.  541,  7  Atl.  894;  Sovereign  Camp, 
W.  W.  V.  Rothschild,  15  Tex.  Civ.  App. 
468,  40  S.  W.  563;  Ronald  v.  Mutual 
Reserve  Fund  Life  Asso.  132  N.  Y. 
878,  80  N.  £.  789;  Thompson  v.  Trav- 
elers' Ins.  Co.  11  N.  D.  274,  91  N.  W. 
75,  13  N.  D.  444,  101  N.  W.  900;  Blae- 
ser  V.  Milwaukee  Mechanics'  Mut.  Ins. 
Co.  37  Wis.  31,  19  Am.  Rep.  747 ;  Geor- 
gia Home  Inn.  Co.  v.  Rosenfield,  37 
C.  C.  A.  96,  95  Fed.  858;  United  States 
L.  Ins.  Go.  V.  Smith,  84  C.  C.  A.  506, 
92  Fed.  503;  Busta  v.  Court  of  Honor, 
172  III.  App.  71 ;  Lewis  v.  Phoenix  Mut. 
L.  Ins.  Co.  39  Conn.  100;  Lyon  v.  Su- 
preme Assembly,  R.  S.  G.  F.  153  Mass. 
83,  26  N.  E.  286;  Mulrey  v.  Shawmut 
Mut  F.  Ins.  Co.  4  Allen,  116,  81  Am. 
Dec.  689 ;  Busby  v.  North  American  L. 
Ins.  Co.  40  Md.  572,  17  Am.  Rep.  634; 
Provident  Sav.  Life  Assur.  Soc.  v. 
Whayne,  181  Ky.  84,  93  S.  W.  1049. 

TImre  is  no  waiver  where  the  su- 
preme foody  receives  and  retaina  the 
dues,  where  it  has  no  knowledge  of  the 
fact  that  the  dues  were  received  in 
contravention  of  its  lawi^  «ven  though 
the  suboirdinate  officers  who  received 
such  dues  did  have, such  knowledge. 

National  Council,  J.  O.  U.  A.  M.  v. 
Thompson,  168  Ky.  666,  45  L.R.A. 
(N.S.)  11«,  166  S.  W.  138;  Brown  v. 
Great  Camp^  K.  M.  M.  167  Mich.  123, 
132  N.  W.  562;  Modern  Wbodmen  v. 
International  Trust  Co.  25  Colo.  App. 
26, 136  Pac.  866;  Royal  Highlanders  v. 
ScoviU,  66  Neb.  218,  4  L.R.A.(N.S.) 
421,  92  N.  W.  206;  Garimtt  v.  Citizens' 
Life  &  findowment  Asao.  84  Iowa,  293, 
61  N.  W.  148;  Mutual  Reserve  Fund 
life  Abso.  v.  Lovenberg,  24  T«.  Civ. 
App.  355,  59  S.  W.  314;  Conway  v. 


384 


AMERICAN  LAW  REPORTS^;  ANNOTATKD, 


L8  A.L.R. 


Minnesota  Mut.  L.  Ins.  Co.  62  Wash. 
37,  40  L.R.A.(N.S.)  148, 112  Pac  1106; 
Grand  Lodge,  A.  O.  U.  W.  v.  Greesey, 
47  111.  App.  616;  Kempe  v.  Modem 
Woodmea,  —  Te±.  Civ.  App.  — ,  44  S. 
W.  688;  Pauley  v.  Modern  Woodmen, 
118  Mo.  App.  473,  87  S.  W.  990;  Sur 
preme  Council,  R.  L.  v.  Moerschbaech- 
er,  88  111.  App.  89,  affirmed  in  188  lU. 
9,  52  LJI.A.  281,  59  N.  E.  17;  Knights 
of  Columbus  V.  Burroughs,  107  Va.  671, 
17  L.R.A.(N.S.)  246,  60  S.  B.  40;  Geor- 
gia  Home  Ins.  Co.  v.  Rosenfield,  37 
C.  C.  A.  96,  95  Fed.  358;  Goorberg  t. 
Western  Assur.  Co.  150  CaL  510,  10 
L.R.A.(N.S.)  876,  119  Am.  St.  Rep. 
246,  89  Pac  180 ;  MeCormick  ▼.  Orient 
Ins.  Co.  86  Cal.  260,  24  Pac.  1008;  Me- 
Cormick V.  Springfield  F.  &  M.  Ins.  Co. 
66  Cal.  361,  5  Pac.  617. 

Where  the  by-laws  in  existence  at 
the  time  the  member  joined  an  order 
do  not  contain  an  express  limitation  to 
the  effect  that  only  those  by-laws  are 
binding,  and  where  such  by-laws  con- 
tain provision  for  their  amendment, 
any  change  subsequently  made,  and 
not  unfair  or  unreasonable,  is  valid 
and  binding  upon  such  member. 

Stohr  V.  San  Francisco  Musical  Fund 
Soc.  82  Cal.  557,  22  Pac.  1126;  Valen- 
tine V.  Grand  Lodge,  A.  0.  U.  W.  17 
Cal.  App.  317,  119  Pac.  671;  Caldwell 
V.  Grand  Lodge,  U.  W.  148  CaL  195,  2 
L.R.A.(NJ9.)  653,  118  Am.  St.  Rep. 
219,  82  Pac  781,  7  Ann.  Cas.  356; 
Hass  V.  Mutual  Relief  Asso.  118  Cal. 
6,  49  Pac.  1056;  Lawson  v.  Howell, 
118  Cal.  613,  49  L.R.A.  400,  50  Pac. 
763;  Neto  v.  Conselho  Amor  Da  So- 
ciedade,  18  CaL  App.  234,  122  Pac. 
973;  Robinson  v.  Templar  Lodge,  117 
Cal.  370,  59  Am.  St.  Rep.  193,  49  Pac. 
170;  Bowie  v.  Grand  Lodge,  L.  W.  99 
Cal.  392,  34  Pac.  108;  Thomas  v. 
Knights  of  Maccabees,  85  Wash.  665, 
L.R.A.1916A,  750, 149  Pac.  7,  Ann.  Cas. 
1917B,  804. 

Waiver  must  be  manifested  in  some 
unequivocal  manner,  and  there  must 
be  an  intention  to  waive,  in  order  to 
establish  an  effective  waiver. 

First  Nat.  Bank  v.  Maxwell,  128  Cal. 
360,  69  Am.  St.  Rep.  64,  55  Pac.  980; 
Thompson  v.  Gomer,  4  Cal.  Unrep.  606, 
36  Pac.  434;  California  Southern  Ho- 
tel Co.  V.  Callender,  94  Cal.  120,  28 
Am.  St.  Rep.  99,  29  Pac.  859;  Aronson 
V.  Prankfort  Acci.  &  Plate  Glass  Ins. 
Co.  9  Cal.  App.  473,  99  Pac.  537;  Ma- 
ioney  v.  Northwestern  Masonic  Aid 
Asso.  8  App.  Div.  575,  40  N.  Y.  Supp. 
918 ;  Equitable  Life  Assur.  Soc.  v.  JMc- 
Elroy,  28  C.  C.  A.  365,  49  U.  S.  App. 


548,  88  Fed.  631;  Cable  v.  Uftited 
States  L.  Ins.  Co.  49  C.  C.  A.  216,  111 
Fed.  19 ;  Thon4)son  v.  Metropolitan  L. 
Ins.  Co.  99  N.  Y.  Supp.  1006. 

Mr.  J.  C.  Nidiols  also  for  appellant. 

MesBrs.  Stanley  Moore,  GeoKge  K. 
Ford,  and  Wilder  Wight  for  respond- 
ent 

Angellotti,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  by 
plaintiff  to  recover  upon  a  frater- 
nal benefit  certificate  issued  by  de- 
fendant to  her  husband,  Clarence 
A.  Valentine,  wfaidi  provided  for 
payment  to  her  upon  his  death,  if 
then  in  good  standing,  of  the  sum 
of  $3,000.  Judgment  was  given  in 
favor  of  the  plaintiff  by  tiie  trial 
court,  and  we  have  here  an  appeal 
by  defendant  from  such  judgment. 

The  defendant  is  a  mutual  fra- 
ternal organization   maintained  on 
the  lodge  plan,  purely  for  the  mu- 
tual benefit  of  its  members,   and, 
among  other  things,  to  provide  and 
maintain,    by     means     of    assess- 
ments  on   its   members,   H  benefit 
fund  from  which  is  paid  to  desig- 
nated   relatives  or    dependents  of 
each  deceased  member  ir^o   is  in 
good  standing  at  the  time  of  his 
death,    such    sum,    either    $1,000, 
$2,000,  or  $3,000,  as  is  specified  in 
his  benefit  certificate.    It  consists 
of    a    national    or    supreme    body 
known  as  the  head  camp,  and  local 
organizations  or  lodges,  known  as 
camps.    As  is  usual  in  this  kind  of 
association,  the  supreme  authority 
of  the  association  is  vested  in  the 
supreme    body,    the    head    camp, 
which,  at  its  head  camp   sessions, 
composed  of  the  officers  of  the  su- 
preme body,    delegates    from    the 
local  camps,  and  past  head  consuls, 
made  its  laws,  elected  its  officers, 
etc.    The  matters  of  the  issuance 
of  benefit  certificates,  levy  of    as- 
sessments, etc.,  were  in  tilie  hands 
of  the  head  camp ;  the  business  rel- 
ative thereto,   being  conducted  by 
the  oflScers  of  the  head  camp  in  ac- 
cord  with  the    provisions   of    the 
constitution  and   by-laws    adopted 
by  the   head   canoip  sessions.      The 
collection  of  the  assessments    ^was 
in  the  hand£(  of  the  local  camps,  and 
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particularly  of  the  clerks  of  the 
local  camps,  who  received  from  the 
members  of  their  respective  camps 
amounts  due  for  assessments  and 
local  camp  dues,  forwarding  the 
former,  as  collected,  to  the  proper 
head  camp  officers,  who  were  re- 
quired to  keep  the  accounts  show- 
ing the  situation  as  to  each  mem- 
ber. 

Mr/  Valentine  became  a  member 
of    defendant    association    in    the 
jear   1901,    his   benefit   certificate 
being  dated  January  16,  1901,  and 
subsequently    affiliated     with    the 
local  camp  at  Oakland,  California, 
known  as    ''Bay   Tree  Camp,   No. 
640/'    Ha  died  on  August  22,  1912. 
The  controversy  in  this  case  is  as 
to  his  good  standing  as  a  member 
of  defendant     association    at   the 
time  of  his  death,  the  terms  of  his 
benefit  certificate  expressly  provid- 
ing, as  required  by  the  constitution 
of  the  order,  that  the  beneficiary  is 
entitled  to  ''participate  in  its  bene- 
iit  fund   after  his  death  when   in 
good  standing,  and  not  otherwise," 
and  that  the  certificate  will  not  be 
in  force  at  any  time  when  the  mem- 
ber stsmds  suspended  and  is  not  in 
good  standing  pursuant  to  the  con- 
stitution and  by-laws  ''now  in  force 
or  hereafter  regularly  adopted  and 
in  force  at  the  time  of  his  death/' 
To  remain  in  good  standing  it  was 
imperatively  required  by  the  con- 
stitution and  by-laws  of  the  order 
that  the  member  pay  to  the  clerk  of 
his  camp   every   assessment  levied 
and    called   during  the   month    in 
which  it  is  payable;  failure  to  do 
this  ipso  facto  putting  the  member 
out  of  good  standing.  This  require- 
ment, which  was  one  esssential  to 
the    maintenance    of    the    mutual 
benefit   fund    from    which  assess- 
ments were  to   be  paid,   was  em- 
phasized by  repeated  provisions  in 
the  constitution  and  by-laws  of  de- 
fendant, as  well   as  in  the   benefit 
certificates   issued   by   it.     Appar- 
ently the   only  exception  provided 
was  one  for  the  benefit  of  a  mem- 
ber who,   while  in  good  standing, 
becomes     sick    or    disabled,    and, 
while  still  in  good  standing,  prop- 
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erly  notified  the  clerk  of  the  local 
camp  thereof.  Such  a  member 
may  be  carried  by  such  local  camp 
for  a  limited  time;  the  latter  re- 
mitting to  the  head  camp  from  the 
local  camp  funds  the  amount  of  his 
assessments  as  the  same  accrue. 
This  provision,  however,  has  no 
materiality  here.  From  May,  1911, 
until  two  days  before  his  death, 
Mr.  Valentine  was  continuously  de- 
linquent in  his  payments  on  ac- 
count of  assessments  to  the  clerk  of 
the  local  camp,  making  small  pay- 
ments on  account  thereof  from 
time  to  time  to  the  clerk  of  the 
local  camp  to  some  time  in  June, 
1912.  The  clerk  of  the  local  camp, 
in  violation  of  the  laws  of  the  or- 
der, had  continued  to  carry  him  as 
in  good  standing  to  August  1,  1912, 
at  which  time  several  assessments 
remained  unpaid  by  him,  the 
amount  of  all  of  which,  however, 
except  that  due  for  July,  1912,  had 
been  advanced  for  him  by  the  derk 
of  the  local  camp,  and  forwarded 
by  such  clerk  to  the  head  camp  to 
his  credit,  with  the  result  that,  in 
so  far  as  the  head  camp  was  in- 
formed, he  was  regularly  paying 
his  assessments  as  required  by  the 
laws  of  the  order.  The  amount  of 
the  assessment  due  in  July,  1912, 
was  not  so  advanced  by  the  clerk, 
nor  forwarded  to  the  head  camp. 
On  August  14,  1912,  such  clerk,  in 
his  report  sent  to  the  head  camp, 
reported  Mr.  Valentine  as  delin- 
quent for  failure  to  pay  the  July 
assessment.  So  far  as  appears  in 
tiie  record,  this  was  the  first  inti- 
mation to  the  head  camp  of  any  de- 
linquency at  any  time  on  the  part 
of  Mr.  Valentine;  the  reports 
theretofore  received  showing  him 
as  regularly  paying  all  assessments. 
On  August  17,  1912,  while  engaged 
in  his  trade  as  a  carpenter,  he  fell 
from  a  ladder  a  distance  of  about 
20  feet.  His  neck  was  broken  by 
this  fall.  The  full  extent  of  his 
injury  was  not  at  once  known,  and, 
in  view  of  the  findings  of  the  trial 
court,  it  will  be  assumed  that  it 
was  not  known  until  after  August 
20,  1912.    He  was  taken  to  a  hospi- 
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tal,  where  he  remained  until  Au- 
gust 22,  1912,  when  he  died  as  a  re- 
sult of  the  injury.  On  August  19, 
1912,  Mrs.  Valentine  paid  to  the 
clerk  of  the  local  camp  all  amounts 
accruing  for  assessments  and  dues 
to  September  1,  1912,  including  the 
July  assessment,  the  total  so  paid 
being  $23.20.  On  August  20,  1912, 
she  paid  such  clerk  the  further  sum 
of  $2.95  as  advanced  assessment 
for  September,  1912.  The  law  of 
the  order  provided  that  a  suspend- 
ed benefit  member  could  become 
reinstated  within  a  limited  time 
after  his  suspension  by  complying 
with  certain  specified  conditions, 
and  not  otherwise,  one  of  which 
was  the  delivery  by  the  member  to 
the  clerk  of  the  local  camp  of  an 
application  for  reinstatement,  cer- 
tifying, warranting,  and  represent- 
ing that  he  was  then  ''in  good, 
sound  bodily  health,''  and  another 
of  which  was  the  payment  of  all 
arrearages.  The  benefit  certificate 
in  terms  provided,  as  required  by 
the  laws  of  the  order,  that  if  any 
assessment  was  not  paid  within  the 
time  allowed,  ''then  this  certificate 
shall  be  null  and  void  and  continue 
so  until  he  is  reinstated  as  required 
by  the  head  camp  constitution  and 
by-laws  of  his  camp."  When  the 
payment  of  August  19th  was  made 
by  Mrs.  Valentine,  the  clerk  of  the 
local  camp  informed  her  that  a  re- 
instatement application  must  be 
signed  by  Mr.  Valentine  and  de- 
livered to  him,  and  he  furnished 
Mrs.  Valentine  a  form  for  that  pur- 
pose, which  he  himself  had  filled  in 
with  name  and  date.  It  was  not 
the  form  prescribed  by  the  laws  of 
the  order,  the  difference  being  in 
the  omission  of  a  final  paragraph 
to  the  effect  that  the  member 
agreed  that  the  representation  of 
present  sound  bodily  health  is  a 
strict  warranty,  and  that,  if  his 
death  occurred  within  one  year  as 
the  result  of  any  disease  with 
which  he  was  then  afflicted,  no  ben- 
eficiary shall  be  entitled  to  receive 
benefits.  The  constitution  provid- 
ed in  effect  that  no  reinstatement 
could  be  accomplished  except  by  the 


presentation  of  an  application  in 
the  exact  form  required  thereby. 
Mrs.  Valentine  procured  Mr.  Valen- 
tine's signature  to  this  application 
so  furnished  and  delivered  it  to  the 
clerk  the  next  day.  This  applicar 
tion,  as  required  by  the  law  of  the 
order,  stated :  "I,  C.  A.  Valentine, 
a  delinquent  and  suspended  benefit 
member,  hereby  request  to  be  rein- 
stated, and  offer  herewith  all  ar- 
rearages of  benefit  assessments, 
equalization  payment,  and  camp 
dues.  I  certify,  warrant,  and  rep- 
resent that  I  am  in  sound  bodily 
health.     .    .    ." 

When  the  payments  were  made 
and  the  application  for  reinstate- 
ment was  delivered  by  Mrs.  Valen- 
tine to  the  derk  of  the  local  camp, 
the  latter  was  informed  by  her  of 
the  accident  and  that  Mr.  Valentine 
was  seriously  injured.  The  evi- 
dence fairly  shows  that  there  v^as 
then  no  attempted  concealment  of 
any  of  the  facts  from  the  clerk,  and 
that  no  one  then  knew  that  the 
neck  was  "broken."  But  the  clerk 
did  know  from  the  information 
given  him  that  Mr.  Valentine  i^as 
not  in  "sound  bodily  health."  Un- 
questionably his  sympathies  ivere 
with  Mrs.  Valentine  in  the  effort  to 
put  Mr.  Valentine  in  good  standing. 
The  amounts  paid  by  Mrs.  Valen- 
tine in  August,  1912,  were  never 
forwarded  to  the  head  camp  by  the 
local  clerk,  but  appear  to  be  still  in 
his  custody.  This  was  doubtless 
due  to  the  almost  immediate  death 
of  Mr.  Valentine.  His  statement 
that  he  informally  offered  to  return 
the  money  is  disputed  by  Mrs. 
Valentine.  However,  he  did  with- 
in a  day  or  two  of  Mr.  Valentine's 
death  advance  Mrs.  Valentine  $50^ 
none  of  which  has  been  returned. 
No  head  camp  officer  had  any  notice 
or  knowledge  of  any  attempted  re- 
instatement until  after  the  death  of 
Mr.  Valentine.  At  the  time  Mr. 
Valentine  became  a  member  of  the 
order  the  constitution  of  defendant 
provided  in  express  terms,  as  it  has 
ever  since,  that  "camp  clerks  and 
bankers  are  by  this  constitution  ex:* 
pressly  made  agents  of  the  camp 
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and  of  the  several  members  there- 
of, and   not    agents   of   the   head 
camp."    As  amended    and   revised 
at  the  head  camp  session   in  1910, 
which,    it   will    be   observed,   was 
prior  to   any   delinquency    on   the 
part  of  Mr.  Valentine,  the  constitu- 
tion was  made  to  provide  with  re- 
lation to  "every  benefit  certificate" 
**that  no  agent  or  representative  of 
this  society  nor  any  officer  or  mem- 
ber of  a  local  camp  has  the  right  or 
power,   by   any   statement,    agree- 
ment, or  promise,  or  by  any  method 
of   transacting   business    with   its 
members,  to  waive  a  strict  observ- 
ance  and  compliance  with  the  laws, 
rules,  and   regulations   of  this   so- 
ciety as  set  forth  in  this  constitu- 
tion, and  by-laws  of  his  camp,  and 
such    amendment     or     alteration 
therein  as  may  be  hereafter  made." 
It  was    expressly  declared   in   the 
section    including    this    provision, 
among  others,  that  the  conditions 
enumerated    "shall   apply  to   every 
benefit    certificate,    and    shall    be 
binding  on  both  members  and  this 
order."    Section  118.    At  the  same 
time  it  was  provided  in  §  180  that 
noncompliance  with  any  of  the  con- 
ditions named  in   the  laws   of  the 
society  shall  be  an  absolute  bar  to 
any  claim  on  the  benefit  fund  there- 
of "under  or  by  virtue  of  any  ben- 
efit certificate  that  may  have  been 
issued,  or  that  may  hereafter  be  is- 
sued to  an  applicant,  or  by  reason 
of  any  steps  taken  by  an  applicant 
to  entitle  him  to  the  same,  or  by  a 
subordinate  camp  or  member  there- 
of, and  no  officer  or  member  of  the 
head  camp   has   any  authority  to 
change,  alter,  modify,  or  waive  the 
foregoing  requirements,  or  the  con- 
sequences thereof  in  any  manner." 
The  theory  upon  which  the  trial' 
court  awarded  judgment   to  plain- 
tiff was  twof old>  being :    First,  that 
the  imperative  conditions  and  pro- 
visions of  the  laws  of  the  order  and 
the  benefit  certificate  in  the  matter 
of  the  payment  of  assessments,  etc., 
were  waived  by  defendant  by  the 
coarse  of  conduct  in  receiving  pay- 
ments  from   Mr.   Valentine    from 
May,  1911,  notwithstanding  his  de- 
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linquency,  with  the  result  that  he 
was  in  good  standing  at  all  times  up 
to  the  time  of  his  death;  and,  sec- 
ond, that,  if  out  of  good  standing 
because  of  nonpayment  of  assess* 
ments,  he  was  reinstated  August 
20th,  and  died  in  good  standing. 

It  cannot  be  doubted  that  the 
laws  of  the  defendant  constituted 
a  part  of  the  contract  between 
Valentine  and  defendant  (see 
Butler  V.  Grand  Lodge,  A.  O.  U.  W. 
146  Cal.  172,  175,  79  Pac.  861),  or 
that  Valentine  was  charged  with 
full  knowledge  of  the  provisions  of 
the  constitution  of  defendant  (see 
Supreme  Lodge,  F.  B.  v.  Price,  27 
Cal.  App.  607,  616,  150  Pac.  803). 
These  propositions  are  so  well  set- 
tled as  to  require  no  citation  of  au- 
thority. In  this  connection  it  must 
further  be  held  that  the  express 
provisions  written  into  the  consti- 
tution of  defendant  in  1910,  to  the 
effect  that  no  officer  or  member  of 
a  local  camp  or  of  the  head  camp 
has  any  power  or  authority  to 
waive  any  of  the  requirements  of 
the  constitution  or  the  consequences 
thereof,  in  any  way,  were  appli- 
cable. As  we  have  seen,  under  ^  the 
•terms  of  the  original  contract,  the 
power  to  amend  the  constitution 
and  by-laws  was  expressly  re- 
served, and  the  question  of  good 
standing  at  the  time  ,of  death  was 
to  be  determined  in  accord  with  the 
provisions  o1^  the  constitution  and 
by-laws  as  they  then  were  or  might 
be  subsequently  amended.  The 
amendments,  as  applied  to  Valen- 
tine's case,  were  prior  to  any  delin* 
quency,  and  were  not  such  as  to  im^ 
pair  any  vested  right.  They  were 
mere  regulations  of  the  internal  af- 
fairs of  the  society,  in  no  degree 
affecting  any  right  of  the  insured 
under  his  contract,  or  in  any  way 
impairing  the  substance  of  his  con- 
tract. They  simply  put  int»  clear 
and  unambiguous  express  *  provi- 
sions of  the  constitution  a  limitation 
upon  the  power  and  authority  of* 
any  officer  or  member  of  a  local 
camp,  or  any  officer  of  the  head 
camp,  to  waive  any  of  the  require- 
ments of  the  contract.  Perhaps  this 
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limitation  was  fairly  inferable  be- 
fore, but  in  view  of  the  amendments 
we  need  not  discuss  that  question. 
The  power  of  the  head  camp  to 
make  such  amendments  applicable 
to  those  already  members  and  to  the 
benefit  certificates  of  such  members, 
in  so  far  as  all  future  conduct  was 
concerned,  cannot  be  doubted.  We 
have  in  mind  the  rule  enunciated  in 
many  states,  including  this  state 
(see  Bomstein  v.  District  Grand 
Lodge,  2  Cal.  App.  624,  628,  84  Pac. 
271),  to  the  effect  that  alterations 
in  the  laws  will  not  be  construed  to 
operate  retrospectively  unless  the 
intent  that  they  shall  so  operate 
clearly  appears.  But  we  give  to 
these  amendments,  in  applying  them 
to  Valentine's  case,  no  real  retro- 
spective or  retroactive  operation. 
And  we  further  are  of  the  opinion 
that  the  intent  to  make  the  amend- 
ments applicable  to  every  benefit 
certificate  outstanding  was  clearly 
and  definitely  expressed.  In  addi- 
tion to  these  express  provisions  of 
the  amendments  we  have  the  provi- 
sion of  the  constitution  that  was  in 
force  when  the  benefit  certificate  of 
Valentine  was  issued,  to  the  effect  ^ 
that  camp  clerks  are  not  agents  of  * 
the  head  camp,  but  only  agents  of 
their  local  camps  and  of  the  several 
members  thereof. 

In  view  of  these  provisions  it  can- 
not be  held  that  the  local  camp  clerk 
was,  to  use  the  language  of  Marshall 
V.  Grand  Lodge,  A.  O.  U.  W.  133  Cal. 
686,  692,  66  Pac.  25,  27,  "anything 
more  than  a  special  agent  of  defend- 
ant, with  defined  powers  which  were 
known  to  the  members."  Whatever 
force  there  may  be  in  the  theory 
that,  notwithstanding  a  provision 
declaring  a  local  camp  officer  to  be 
the  agent  of  the  members,  and  not 
of  the  head  camp,  the  law  will  never- 
theless hold  him  to  be  the  agent  of 
the  head  camp  for  the  transmission 
of  money  properly  paid  him  by  a 
member  in  accord  with  the  law  of 
the  society  (see  Supreme  Lodge,  K. 
P.  V.  Withers,  177  .U.  S.  260, 44  L.  ed. 
762,  20  Sup.  Ct.  Rep.  611),  both 
principle  and  the  great   weight  of 


authority  preclude  a  conclusion  that, 
in  the  face  of  the  provisions  of 
the  constitution  we 

have  quoted,  the  mi?«"bSe«t- 
local     camp     clerk  power  of  i*e«i 

11  .     '^  camp  oflleers  to 

could  waive  any  re-  waive 

quirement  of  the  5?:;^\*JiV«""^ 
law,  or,  by  any  act 
or  course  of  conduct,  create  any  es- 
toppel against  defendant  (see  Hart- 
man  V.  National  Council,  76  Or.  153, 
L.R.A.1915E,  152, 147  Pac.  931).  As 
was  held  in  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  188  U.  S. 
808,  46  L.  ed.  213,  22  Sup.  Ct.  Rep. 
133,  it  is  competent  for  parties  to 
provide  in  an  insurance  policy  that 
the  power  of  agents  of  the  company 
be  limited,  and  where  a  limitation  is 
expressed  it  is  binding  in  the  ab- 
sence of  waiver  or  ratification  by 
the  company  with  knowledge  of  the 
facts.  This  is  the  settled  doctrine  in 
CflJifomia  both  as  to  ordinary  life 
insurance  companies  (see  Elliott  v. 
Frankfort  Marine,  Acci.  &  Plate 
Glass  Ins.  (3o.  172  Cal.  261, 
L.R.A.1916F,  1026,  166  Pac.  481), 
and  as  to  fraternal  insurance  socie- 
ties (Marshall  v.  Grand  Lodge,  A.  O. 
U.  W.  133  Cal.  686,  66  Pac.  25) . 

The  local  camp  clerk  having  no 
power  by  any  course  of  conduct  to 
waive  the  requirements  of  the  law 
of  the  society  as  to  the  time  of  the 
payment  of  the  assessments  or  the 
consequences  thereof,  the  failure  of 
Valentine  to  pay  as-  _^^^  ^ 
sessments     as     re-  ^Tst^duc 
quired  operated  ipso 
facto  to  remove  him 
from    good   standing,    and    conse- 
quently as  a  suspension  of  his  bene- 
fit certificate.    See  Butler  v.  Grand 
Lodge,  A.  O.  U.  W.  146  Cal.  172,  79 
Pac.  861 ;  Marshall  v.  Grand  Lodge, 
A.  O.  U.  W.  supra.    This  was  the 
situation  when  he  was  injured  on 
August  17, 1912.    Unless  reinstated 
prior  to  his  death,  he  was  not  in 
good  standing  at  the  time  of  his 
death,  with  the  result  that,  under 
the  terms  of  his  benefit  certificate, 
his  beneficiary  could  not  participate 
in  the  benefit  fund.    The  quecrtion, 
then,  is  whether  there  was  an  ef- 
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fective    reinstatement.     It    seems 

perfectly  clear  to  us 
.nPi..t«tem««t     ^^^^  ^jj.g    question 

"rJk^'-eek,       must   be   answered 

m  toe  negative. 
Such  a  reinstatement  could  be  ac- 
complished only  by  a  full  compli- 
ance with  the  law  of  the  society 
relative  to  reinstatement.  Ibid. 
The  law  in  force  at  all  times  re- 
quired as  a  condition  precedent  to 
reinstatement  the  presentation  of 
an  application  including  an  express 
warranty  of  present  sound  bodily 
health.  As  we  have  seen,  the  local 
camp  clerk  had  no  power  by  any  act 
or  course  of  conduct  to  waive  the 
presentation  of  the  application  re- 
quired by  the  law.  The  required 
application  was  one  in  which  the 
member  was  not  only  made  to  de- 
clare, "I  certify,  warrant,  and  rep- 
resent that  I  am  in  good  soqnd  bodi- 
ly health/'  but  also  that  ''I  agree 
that  this  representation  is  a  strict 
warranty.''  The  latter  provision 
was  not  in  fact  contained  in  the  ap- 
plication presented  on  behalf  of 
Valentine,  with  the  result  that  the 
precise  application  required  by  the 
law  was  not  presented.  The  law 
providing:  that  "no  attempted  rein- 
statement by  the  clerk  of  the  camp 
without  such  reinstatement  applica- 
tion shall  reinstate  a  suspended 
member  or  entitle  his  beneficiaries 
to  receive  any  benefit,"  it  may  well 
be  claimed  that  for  this  reason  alone 
there  was  no  reinstatement  here. 
Certainly  this  claim  is  good  if  the 
part  omitted  was  at  all  material. 
But  we  think  that  the  application  as 
presented  contained  such  a  war- 
ranty in  the  statement,  also  required 
by  law,  that  "I  certify,  warrant,  and 
represent  that  I  am  in  good  sound 
bodily  health."  This  statement 
clearly  was  one  upon  the  literal 
truth  or  fulfilment  of  which  the  va- 
lidity of  the  contract  depended,  and 
amounted  to  a  warranty.  See 
Hogins  v.  Supreme  Council,  C.  R.  C. 
76  Cal.  109, 112,  9  Am.  St.  Rep.  173, 
18  Pac.  125, 127 ;  Caldwell  v.  Grand 
Lodge,  U.  W.  148  Cal.  195,  199, 
2  L.R.A.(N.S.)  653,  113  Am.  St. 
Rep.  219,  82  Pac.  781,  7  Ann.  Cas. 
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356.  This  warranty,  as  we  have 
seen,  was  absolutely  false.  ''By  a 
warranty  the  insured  stipulates  for 
the  at^olute  truth  6f  the  statement 
made"  (Hogins  v.  Supreme  Council, 
C.  R.  C.  supra),  and  its  falsity  is 
necessarily  a  defense  to  the  contract 
procured  by  the  making  thereof. 
There  could  be  no  effective  rein- 
statement based  upon  an  application 
containing  a  warranty  that  was  in 
fact  false,  in  the  absence  of  an  ef- 
fective waiver  of  the  falsity  by  the 
defendant  head  camp.  Plaintiff  re- 
lies upon  the  fact  that  the  local  camp 
clerk  had  knowledge  of  the  falsity  of 
the  warranty.  In  view  of  what  we 
have  said  as  to  the  limitations  on  the 
power  of  the  camp  clerk,  it  is  clear 

that  this  knowledge  .u«owiea«e 
on  the  part  of  that  ©t  io«»i  eieric 
officer  is  an  imma-  "^"***' 
terial  factor.  He  could  not,  by  any 
course  of  conduct  or  possession  of 
knowledge,  bind  defendant  in  such  a 
manner  as  to  estop  it  from  defend- 
ing upon  the  ground  that  the  war- 
ranty was  false.  This  is  substan- 
tially the  effect  of  what  is  said  in 
Elliott  V.  Frankfort  Marine,  Acci. 
&  Plate  Glass  Ins.  Co.  172  Cal.  261, 
266,  L.R.A.1916F,  1026, 156  Pac.  481. 
In  view  of  his  limited  powers,  his 
knowledge  was  not  the  knowledge 
of  defendant.  See  Iverson  v. 
Metropolitan  L.  Ins.  Co.  151  Cal. 
746,  751,  18  L.R.A.(N.S.)  866,  91 
Pac.  609.  No  officer  of  the  head 
camp  had  any  knowledge  whatever 
as  to  the  matter;  no  information 
even  that  there  had  been  an  at- 
tempted reinstatement,  until  after 
the  death  of  Valentine.  To  our 
minds  there  is  no  escape  from  the 
conclusion  that  the  attempted  rein- 
statement was  ineffective  for  any 
purpose,  and  that  Valentine  was  not 
in  good  standing  on  August  22, 
1912,  when  he  died  as  the  result  of 
the  injury  received  on  August  17, 
1912. 

Some  reliance  is  placed  upon  the 
retention  by  the  local  camp  clerk  of 
the  money  paid  by  Mrs.  Valentine 
upon  the  attempted  reinstatement, 
as  constituting  a  waiver  of  all  ob- 
jections by  defendant,  or  an  estop- 
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pel  on  it  to  dispute  its  effectiveness. 
In  view  of  the  circumstances  of  this 
case  we  do  not  see  the  materiality  of 
this  fact.  He  cannot  be  held  to  have 
received  or  to  hold  possession  of  this 

money  as  a  repre- 
sentative of  the 
head  camp;  for,  in 
view  of  his  limited 
authority,  he  had  no  power,  under 
the  circumstances,  to  so  receive  or 
hold  it.  Before  information  or 
knowledge  came  to  any  officer  of  the 
head  camp,  upon  which  any  claim  of 
waiver  or  estoppel  might  be  based, 
Valentine  had  died.  As  held  in 
Thompson  v.  Travelers'  Ins.  Co.  11 
N.  D.  274,  277,  91  N.  W.  75,  77,  the 
rights  of  the  parties  became  fixed 
upon  the  death,  and  thereafter  ''no 
new  contract  between  the  parties 
by  a  waiver  or  estoppel  could  be 
created,  as  one  of  the  contracting 
parties  was  dead.''  Subsequent  con- 
duct could  not  operate  so  as  to  af- 
fect the  right  to  recover  on  the 
benefit  certificate.  This  question  is 
practically  decided  by  what  is  said 
in  Butler  v.  Grand  Lodge,  A.  O.  U. 
W.  146  Cal.  178,  179,  79  Pac.  861. 
It  is  proper  to  add  that  it  does  not 
appear  that  subsequent  to  the  death 
of  Valentine  any  Head  Camp  officer 
ever  did  anything  or  said  anything 
which  could  by  any  possibility  serve 
as  a  basis  for  a  claim  of  waiver  or 
estoppel,  assuming  that  the  neces- 
sary waiver  or  estoppel  could  be 
based  on  matters  occurring  after 
the  death  of  the  insured,  or  upon  the 
acts  or  conduct  of  individual  iiead 
camp  officers. 

Our  conclusion  upon  the  points 
we  have  discussed  renders  unneces- 
sary a  discussion  of  many  other 


claims  of  appellant.  As  is  said  by 
appellant's  counsel  in  their  brief, 
the  fundamental  basis  upon  which 
respondent  must  rest  her  reliance 
for  an  affirmance  is  that  the  local 
camp  clerk  was  the  agent  of  the 
head  camp,  with  power  to  waive  the 
requirements  of  its  constitution. 
This  basis  not  existing,  her  case 
must  necessarily  fail. 

There  was  an  attempted  appeal 
from  the  order  denying  a  new  trial, 
but  the  order  was  not  made  until 
after  the  change  in  our  law  abolish- 
ing the  right  of  appeal  from  such 
orders.  The  order,  however,  may 
be  reviewed  upon  the  appeal  from 
the  judgment.  In  view  of  what  we 
have  said,  the  motion  for  a  new  trial 
should  have  been  granted. 

The  judgment  is  reversed. 

We  concur:  Shaw,  J.;  Lennon, 
J. ;  Meivin,  J. ;  Wilbur,  J. ;  Lawior,  J. 

VOTE. 

The  reported  case  (Valentine  ▼. 
Head  Camp,  P.  J.  W.  W.  ante,  380) 
is  illustrative  of  those  cases  wherein 
provisions  in  insurance  contracts  and 
premium  notes,  declaring  the  insur- 
ance suspended  during  default  in  pay- 
ment of  such  a  note,  have  been  held  to 
be  self-operative.  This,  together  with 
other  cases  of  like  character,  is  treat- 
ed in  II.  b,  1,  of  the  annotation  follow- 
ing Continental  Ins.  Co.  v.  Stratton, 
post,  403,  which  treats  the  general 
question  of  ''Provisions  suspending*  in- 
surance during  default  in  payment  of 
premiums  or  assessments,  as  affected 
by  failure  of  insured  to  declare  a  saa- 
pension  before  loss." 
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Insanmce  —  laiise  of  policy  —  effect. 

1.  No  recovery  for  a  fire  occurring  while  a  premium  is  unpaid  can  be 
had  under  a  policy  providing  for  its  lapse  until  the  premium  is  paid. 
[See  note  an  this  qtuestian  beginninff  on  page  395.] 


Payment  —  by  mail  —  when  effected. 

2.  A  payment  of  an  overdue  insur- 
ance premium  by  mailed  check  is  not 
effected  until  the  check  reaches  the 
insurer  and  is  cashed  and  applied  to 
the  overdue  premium,  under  a  policy 
providing  for  payment  at  the  office  of 
the  insurer  and  for  lapse  of  policy 
during  default. 

Insorance  ^  payment  after  loss  — 
effect. 

3.  Payment  of  premium  after  loss 
does  not  revive  a  policy  so  as  to  per- 
mit recovery  upon  it,  which  provides 
for  lapse  during  default  in  payment  of 
prcmiams. 

[See  14  R.  C.  L.  1192.] 

—  custom  to  waive  default. 

4.  A  custom  on  the  part  of  an  in- 


surance company  of  accepting  pay- 
ment of  premiums  after  they  were  due 
is  not  shown  by  a  single  accommoda- 
tion of  the  holder  of  a  policy,  in  per- 
mitting him  to  make  a  payment  after 
it  was  due. 

[See  14  R.  C.  L.  1184.] 

—  duty  to  return  premium  note. 

5.  An  insurance  company  holding  a 
premium  note  to  secure  instalments 
of  premiums,  under  a  contract  that  it 
may  collect  such  portion  of  it  as 
equals  the  earned  premiums  to  the 
date  of  lapse  of  the  policy,  is  not 
bound  to  return  the  note  to  the  maker 
to  be  entitled  to  rely  on  suspension 
of  policy  before  loss,  for  nonpayment 
of  an  instalment  when  due. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Ohio 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  fire  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Woodward  &.  Kirk  for  ap- 
pellant. 

Messrs.  Heavrin  &  Martin,  for  ap- 
pellee: 

The  provision  of  the  policy  that  the 
company  shall  not  be  liable  for  loss 
during  the  period  of  time  that  any  of 
the  instalments  shall  be  due  and  un- 
paid is  not  a  void  provision,  but  only 
voidable  at  the  option  of  the  compa- 
ny, and  may  be  waived  by  the  company 
by  its  acts  or  conduct,  either  expressed 
or  implied. 

Thum  &  C.  Ins.  Law  (Ky.)  p.  675; 
Louisville  Underwriters  v.  Pence,  98 
Ky.  96,  40  Am.  St.  Rep.  176,  19  S.  W. 
10;  Stevenson  v.  Phoenix  Ins.  Co.  83 
K}'.  7,  4  Am.  St.  Rep.  120;  New  York 
L  Ins.  Co.  V.  Evans,  136  Ky.  391,  124 
S.  W.  376;  Home  Ins.  Co.  v.  Holder, 
24  Ky.  L.  Rep.  2483,  74  S.  W.  267; 
Blackerby  v.  Continental  Ins.  Co.  83 


Ky.  580;  Home  Ins.  Co.  v.  Ballew,  24 
Ky.  L.  Rep.  1059,  96  S.  W.  878;  Con- 
tinental Ins.  Co.  V.  Browning,  114  Ky. 
183,  70  S.  W.  660;  Robinson  v.  West- 
em  Assur.  Co.  211  Fed.  749;  Court  of 
Honor  v.  Dinger,  221  UK  176,  77  N.  E. 
557;  West  v.  National  Casualty  Co.  61 
Ind.  App.  479,  112  N.  E.  115. 

Defendant  waived  its  forfeiture 
clause  by  its  prior  custom  in  dealing 
with  the  insured,  in  this:  in  its  ad- 
mitted acceptance  of  premiums  paid 
by  plaintiff  before  the  loss,  after 
maturity,  without  objection,  both  in 
1916  and  1917,  and  by  its  admitted 
custom  of  sending  notice  to  the  pol- 
icyholder fifteen  days  before  the 
maturity  of  instalment  and  fifteen 
days  after  the  maturity  of  instalment. 

New  York  L.  Ins.  Co.  v.  Evans,  136 
Ky.  891,  124  S.  W.  376;  Elgutter  v. 
Mutual  Reserve  Fund  Life  Asso.  52 
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pel  on  it  to  dispute  its  efTectiveness. 
In  view  of  the  circumstances  of  this 
case  we  do  not  see  the  materiality  of 
this  fact.    He  cannot  be  held  to  y- 
received  or  to  hold  possessior 
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,  .  ,  >suring    the    property 

™''"     '>Aa3   by   fire    between    12 

•   J'^'^^   **"   *^**  ^^*^   """^  ^^ 

:  .^  ^-J^  n<^"  of  September  14,  1920, 

- .  .^/•'^sideration  of  a  premiiun  of 

■''^j^-55,  divided  into  five  equal  instal- 

•■'l^  ^nt»  'of  $6.91   each,  the    first  of 

^   k'   which   was   paid  at  the  time   the 

f^pt^  policy  was  issued,  and  the  others 

J3?  'm  '    ^""^  *■"  '^*^<*'"fi  due^and  be  payable 


.  .■i^.^.rv"''" 


^  S^a'M.  v.  Thomas,  163  Ky.  364, 

Vo.  t^-,,  ilS;  Elliott,  Contr.  p.  2392; 
a.  Co.  V.  Evana,  136  Ky. 
376;  Palmer  t.  Conti- 
l32Cal.  68,  64Fac.97; 
n  Standard  L.  Ina.  Co. 
fi'SV'ApP-  347.  89  S.  E.  446. 
Defendant    waived     its    forfeiture 

(.use  ^y  accepting  plaintiff's  check 
on  October  15,  1917,  after  maturity  of 
instalment,  without  protest  or  objec- 
tion. 

National  Council,  3.  0.  U.  A,  M.  v. 
Thomas,  168  Ky.  876,  178  S.  W.  818: 
Shawnee  Mut.  F.  Ins.  Co.  v.  Cannedv, 
36  Okla.  788,  44  L.R.A.(N.S.)  376,  129 
Par.  866. 

Where  a  case  is  tried  on  an  agreed 
statement  of  facts,  no  separation  of 
law  and  facts  is  necessary  by  the 
court. 

Owensboro  v.  Weir,  95  Ky.  158,  24 
S.  W.  115;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Hansford,  125  Ky.  37,  100  S. 
W.  251. 

Sanpson,  J.,  delivered  the  opinion 
of  the  court ; 

The  insurance  company  issued 
and  delivered  to  Stratton  on  Sep- 
tember 14,  1915,  a  policy  of  fire  in- 
surance covering  a  certain  dwelling 
house    situated     in    Ohio    county, 


on  the  Ist  day  of  October  of  each 
succeeding  year  through  the  life  of 
the  policy.  The  second  premium 
was  not  paid  on  the  Ist  of  October, 
in  compliance  with  the  contract, 
but  it  was  paid  about  the  9th  of 
that  month  by  check  sent  to  the 
New  Yorit  office  of  the  company. 
The  third  premium  of  $6.91  due  on 
October  1,  1917,  was  not  paid  when 
due,  but  a  check  for  the  proper 
amount,  dated  September  26th,  was 
received  at  the  office  of  the.  com- 
pany in  New  York  on  October  15, 
1917,  credited  to  the  accoimt  of 
Stratton,  and  deposited  in  the  bank 
by  the  company  on  that  date.  A 
few  days  later  the  company  re- 
ceived notice  from  Stratton  that  the 
house  which  the  policy  covered  had 
been  destroyed  by  fire  on  October 
12th,  which  was  three  days  before 
the  premium  was  received  at  the  of- 
fice of  the  company.  The  company 
declined  to  pay  the  policy,  $350,  and 
Stratton  instituted  this  action  on 
the  13th  of  February,  1918,  to  re- 
cover on  the  policy.  A  judgment 
having  been  entered  in  favor  of 
Stratton,  the  company  appeals.  An 
agreed  statement  of  facte  is  filed  in 
lieu  of  evidence.  By  said  statement 
it  is  agreed  that  the  policy  contains 
this  provision :  "And  it  is  hereby 
agreed  that,  in  case  of  nonpayment 
of  any  one  of  the  instalments  herein 
named  at  maturity,  this  company 
shall  not  be  liable  for  loss  during 
such  default,  and  the  policy  for 
which  this  note  was  given  shall 
lapse  until  payment  is  made  to  this 
company  in  New  York,  or  to  its 
western  department  at  Chicago,  and 
in  the  event  of  such  nonpayment  the 
whole  amount  of  instalments  earned, 
due,  and  payable,  and  may  be  col- 
lected by  law.    The  said  policy  may 
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be  canceled  at  any  time  by  com- 

oliance  with  its  provisions/' 

Tlie  note  for  $27.64,  sigT^ed  by 

ratton,  which  was  to  cover  the 

r  deferred  pajonents  of    I&91 

,  on  the  premiums,  contains  this 

}ment:    "'I  promise  to  pay  to 

.Ad  company  [appellant]  or  order, 

at  their  office  in  Chicago  or  New 

York,  .  .  .  twenty-seven  and  ^51 00 
dollars  in  instalments,  .  .  .  and 
it  is  hereby  agreed  that,  in  case  of 
nonpayment  of  any  one  of  the  instal- 
ments herein  named  at  maturily, 
this  company  shall  not  be  liable  for 
loss  during  such  default,  and  the 
policy  for  which  this  note  was  given 
shall  lapse  until  pasrment  is  made 
to  this  company  in  New  York,  or  to 
its  western  department  at  Chicago, 
and  in  the  event  of  such  nonpay- 
ment the  whole  amount  of  instal- 
ments remaining  unpaid  on  said 
policy  may  be  declared  earned,  due, 
and  payable,  and  may  be  collected 
by  law.  The  said  policy  may  be 
canceled  at  any  time  by  compliance 
with  this  provision.'* 

The  insurance  company  is  defend- 
ing upon  the  ground  that  the  premi- 
um, $6.91,  which  was  due  October 
1,  1917,  was  not  paid  at  that  time, 
nor  received  nor  credited  in  the  of- 
fice of  the  company  until  October 
15th,  which  was  three  days  after 
the  fire  occurred  that  destroyed  the 
building  insured ;  and  it  is  insisted 
this  caused  the  policy  to  lapse  for 
nonpayment  of  the  premium,  and, 
the  premium  not  being  paid  until 
after  the  fire,  there  was  no  property 
to  be  insured  and  the  policy  could 
not,  therefore,  be  revived. 

Appellee  Stratton  insists  that  the 
policy  was  in  full  force  at  the  time 
of  the  fire,  and  that  such  a  provi- 
sion in  the  policy  as  quoted  above 
does  not  cause  the  policy  to  lapse  by 
nonpayment  of  the  premium  on  the 
day  fixed,  but  only  renders  such  con- 
tract voidable  at  the  option  of  the 
insurance  company,  and  as  this  op- 
tion of  the  company  to  render  the 
policy  inoperative  was  not  exercised 
by  the  company  before  the  happen- 
ing of  the  fire,  it  was  too  late  to 
claim  exemption  from  liability  on 
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account  of  the  nonpayment  of  the 
premium.  While  it  is  alleged  in  the 
pleading  of  Stratton  that  the  check 
for  the  premium  due  October  1, 
1917,  was  made  out  and  signed  by 
him  on  the  26th  of  September,  and 
duly  posted  to  the  company  at  its 
office  in  New  York,  the  agreed  state- 
ment of  fact  does  not  fully  support 
this  averment,  the  statement  being 
''that  the  third  instalment,  due  Oc- 
tober 1,  1917,  was  not  paid  when 
due,  but  was  paid  by  check  dated 
September  26,  1917,  and  mailed  to 
the  defendant  company,  and  re- 
ceived and  cashed  by  it  on  October 
15,  1917-" 

It  will  be  noticed  that  the  agree- 
ment goes  only  to  the  extent  of 
showing  that  the  check  was  daited 
September  26th,  and  does  not  show 
that  it  was  mailed  on  that  day. 
However,  it  shows  that  it  was  re- 
ceived and  cashed  In  the  office  of  the 
company  on  October  15th,  which 
was  some  nineteen  days  later.  From 
the  date  of  other  letters  passing  be- 
tween the  parties,  we  learn  that  it 
takes  from  two  to  three  days  for  a 
letter  to  go  from  the  postoffice  ad- 
dress of  Stratton  to  the  office  of  the 
company  in  New  York.  It  is  inter- 
esting to  note  the  absence  of  proof 
of  the  date  the  letter  was  posted  by 
Stratton.  However  this  may  be,  a 
payment  by  check  of  an  over- 
due premium  is  not  p«y„,,„,_|.^ 
made,  under  a  con-  man— wii«'n 
tract  similar  to  the  ^••«<**- 
one  under  consideration,  until  the 
check  is  received  at  the  office  of 
the  company,  cashed,  and  applied  to 
the  extinguishment  of  the  premium 
note.  Continental  Ins.  Co.  v.  Har- 
grove, 131  Ky.  887,  116  S.  W.  256. 
A  fair  construction  of  the  clause  of 
the  policy  and  promissory  note 
above  quoted  would  give  them  this 
meaning:  The  insurance  company 
shall  not  be  liable  for  loss  occurring 
after  the  premium  on  the  policy  be- 
comes       due        and    insurance— 

while  it  remains  un-  i*p««  of  toiler 
paid,  and  the  policy  •^"•^•*- 
shall  be  inoperative  and  its  binding 
force  suspended  during  such  delin- 
quency of  the  insured;  but  on  the 


394 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


pasonent  of  the  overdue  premium 
and  acceptance  by  the  company  the 
policy  shall  immediately  revive  and 
become  effective,  eo  instante. 

Applying  this  construction  to  the 
facts  before  us,  we  are  forced  to  the 
conclusion  that  Stratton,  through 
his  neglect,  forfeited  his  rights  un- 
der the  policy  sued  on.  Admitting 
that  he  posted  the  check  to  the  com- 
pany for  the  premium  on  October 
11, 1917,  as  is  his  contention,  it  was 
not  received  at  the  office  until  the 
15th  of  the  month,  which  was  after 
the  fire.  Had  it  been  received  at 
the  company's  ofiice  on  the  11th  of 
October,  or  at  any  time  before  the 
fire  actually  occurred,  and  the  com- 
pany had  accepted  the  check  in  pay- 
ment of  the  premium,  and  cashed 
the  same,  it  would  have  been  bound 
upon  the  policy,  because  such  ac- 
ceptance would  have  immediately 
revived  the  policy  in  favor  of  Strat- 
ton. At  the  time  the  premium  was 
received  and  accepted  at  the  office 
of  the  company  in  New  York,  the 
house  had  been  destroyed  by  fire, 
and,  as  stated  in  the  case  of  Conti- 
nental Ins,  Co.  V.  Hargrove,  supra: 
"The  contract  was  no  longer  exec- 
utory, for,  as  the  subject-matter 
[the  house]  had  been  destroyed,  it 
was  no  longer  possible  for  the  in- 
surer to  indemnify  against  its  fu- 
ture loss,  and  there  was  nothing  to 
support  the  undertaking  in  the 
policy  to  do  so." 

A  revival  of  the  contract  of  in- 
surance can  be  operative  only  from 
the  instant  that  it  took  effect,  and 
the  policy  became  rejuvenated  and 

alive.     It  could  not 

li^i'l^ir  "c*t.  *'^*'   relate  back,  because 

a  contract  of  insur- 
ance can  only  look  forward,  and 
never  retrospectively. 

Appellee  Stratton  relies  upon  the 
waiver  by  the  company  of  the  for- 
feiture clause  of  the  policy.  The 
waiver,  he  asserts,  results  from  the 
company's  admitted  acceptance  of 
premiums  paid  by  Stratton,  before 
the  loss,  but  after  maturity,  without 
objection,  in  the  years  1916  and 
1917,   and   a  further  fact  that  the 


company  admits  that  it  was  its 
custom  to  send  a  notice  to  each 
policyholder  fifteen  days  before  ma- 
turity of  instalments,  and  another 
notice  fifteen  days  after  the  matu- 
rity of  each  instalment.  The  only 
deferred  instalment  paid  was  the 
one  due  October  1,  1916,  and  which 
was  paid  about  the  9th  of  that 
month.  True,  an  instalment  was 
paid  at  the  time  the  policy  was  is- 
sued. We  are  of  opinion  that  a 
single  prior  in- 
stance of  accommo-  ZSS*!?'?^!;.,* 
dation  and  mdul- 
gence  granted  by  the  company  to 
Stratton  on  the  payment  of  a  premi- 
um is  not  suflScient  to  establish  a 
custom  of  accepting  instalments  aft- 
er they  are  due.  However  this  may 
be,  it  would  have  little  or  no  effect 
upon  the  case  at  bar,  under  the  con- 
struction we  have  placed  upon  the 
contract  embraced  in  the  note  and 
policy. 

By  the  terms  of  the  policy   and 
note,  the   insurance  company   had 
the  right  to  retain  the  notes  and  to 
collect  such  part  of  them  as  equaled 
the  earned  premium  to  the  date  of 
the  lapsing  of  the  policy.    The  com- 
pany was,  therefore,  not  under  the 
necessity  of  returning  the  notes  to 
Stratton  before  the 
policy  became  sus-  ^JJi^^JJ  iSte.'" 
pended  in  order  to 
avoid  liability.    Stratton   had    con- 
tracted with  the  company  that,  in 
case  he  defaulted  in  the  payment  of 
a  premium   instalment   or   allo^wed 
the  instalment  to  become  overdue, 
the    policy  should  become    inoper- 
ative during  such  default  on  Strat- 
ton's  part,  and  we  knoAv  of  no  prin- 
ciple of  public  policy  that    would 
prevent  persons  sui  juris  from  en- 
tering into  a  binding  obligation  of 
this  kind  upon  sufficient   consider- 
ation. 

The  unusual  situation  which  the 
facts  present  makes  this  a  hard 
case,  but  the  neglect  of  Stratton 
alone  is  responsible  for  his  loss. 
Under  the  agreed  state  of  facts  it 
appears  that  the  judgment  of  the 
court,  to  whom  both  questions   of 
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fact  and  law  were  submitted, 
should  have  been  for  appellant  com- 
pany»    The  appeal  prayed  is  grant- 


ed, and  the  judgment  is  therefore 
reversed,  for  proceedings  consistent 
with  this  opinion. 


ANNOTATION. 

ProTkion  susptfiding  intttfance  during  default  in  payment  ei  premiumt  or 
assessments  as  affectad  by  faflure  of  insurer  to  declare  a  suspension  be-> 
fore  MMs* 


I.  Necessity  in  general  for  affirmative 

action,  395. 
IL  Automatic    or    self -operating    provi- 
sions: 

a.  In  sreneral,  898. 

b.  Where  premium  note  given: 

1.  Provisions    in    both    policy 

and  note»  403. 

2.  Provisions    in    policy    only, 

406. 

3.  Provisions  in  note  and  not 

in  policy,  407. 

4.  Under  statute,  408. 

III.  Provisions   requiring  affirmative  ac- 

tion,    409. 

IV.  Where    whole    subordinate    body    or 

branch  suspended,  413. 

I.  NecessUff    in   0enet*al    for   affirniative 

action. 

While  there  is  an  apparent  conflict 
of  authority  as  to  whether  or  not  pro- 
visions suspending  insurance  during 
default  in  payment  of  premiums  or  as- 
sessments work  automatically,  i.  e., 
are  self-operating,  or  self-executing, 
so  as  to  dispense  with  notice  to  the 
insured  or  declaration  of  suspension 
by  the  insurer,  the  well-settled  rule  is 
that,  in  the  absence  of  special  provi- 
sions which  distinguish  the  case  and 
call  for  a  contrary  conclusion,  the  op- 
eration of  provisions  of  the  character 
under  consideration  is  not  affected  by 
tbe  failure  of  the  insurer  to  declare  a 
suspension  before  loss. 

The  following  cases  uphold  the  non- 
liability of  the  insurer  for  loss  occur- 
ring after  default  in  payment  of  pre- 
miums or  assessments,  although  the 
insurer  took  no  affirmative  action, 
«ach  as  declaring  a  suspension  before 
loss: 

United  States. — Modern  Woodmen  v. 
Tevis  (1902)  54  C.  C.  A.  293,  117  Fed. 
369;  Cardwell  v.  Republic  F.  Ins.  Co. 
a875)  12  Nat.  Bankr.  Reg.  253,  Fed. 
Cas.  No.  2,396;  Stanley  v.  Northwest- 
em  Life  Asso.  (1888)  36  Fed.  75. 


Arkansas. — Jefferson  Mut.  Ins.  Co. 
V.  Murry  (1905)  74  Ark.  507,  86  S.  W. 
813;  Driver  v.  Planters'  Mut.  Ins. 
Asso.  (1906)  78  Ark.  127,  93  S.  W.  752; 
American  Ins.  Co.  v.  Hornbarger 
(1908)    85  Ark.  337,   108  S.   W.  213. 

California. — Palmer  v.  Continental 
Ins.  Co.  (1900)  6  Cal.  Unrep.  455,  61 
Pac.  984,  reversed  on  other  grounds  on 
rehearing  in  (1901)  132  Cal.  68,  64 
Pac.  97;  Marshall  v.  Grand  Lodge,  A. 
O.  U.  W.  (1901)  133  Cal.  686,  66  Pac. 
25;  Valentine  v.  Head  Camp,  P.  J. 
W.  W.  (reported  herewith)  ante,  380; 
Valentine  v.  Grand  Lodge,  A.  0.  U.  W. 
(1911)  17  Cal.  App.  317,  119  Pac.  671. 

Colorado. — ^Brown  v.  Knights  of  Pro- 
tected Ark  (1908)  43  Colo.  289,  96  Pac. 
450;  New  Zealand  Ins.  Co.  v.  Maaz 
(1899)  13  Colo.  App.  493,  59  Pac.  213. 

Georgia.— Hipp  v.  Fidelity  Mut.  L. 
Ins.  Co.  (1907)  128  Ga.  491,  12  L.R.A. 
(N.S.)  319,  57  S.  E.  892;  Sovereign 
Camp,  W.  W.  V.  Shaw  (1915)  143  Ga. 
569,  85  S.  E.  827. 

Illinois. — Carlock  v.  Phoenix  Ins.  Co» 
(1891)  138  111.  210,  28  N.  E.  53;  Han- 
sen V.  Supreme  Lodge,  K.  H.  (1892) 
140  111.  301,  29  N.  E.  1121,  affirming 
(1890)  40  111.  App.  216;  National  Un- 
ion V.  Hunter  (1901)  99  III.  App.  146, 
affirmed  in  (1902)  197  111.  478,  64  N. 
E.  356;  Grand  Lodge,  A.  O.  U.  W.  v. 
Lachmann  (1902)  101  111.  App.  213, 
affirmed  in  (1902)  199  111.  140,  64  N.  E. 
1022;  Lenz  v.  German  F.  Ins.  Co. 
(1898)  74  111.  App.  341  (see  this  case 
as  quoted  infra,  II.  b,  1) ;  Independent 
Order  of  Foresters  v.  Haggerty  (1899) 
86  111.  App.  31;  National  IFnion  v. 
Shipley  (1900)  92  111.  App.  355;  Na- 
tional Council,  K.  L.  S.  v.  Burch 
(1906)  126  111.  App.  15;  Catholic  Or- 
der of  Foresters  v.  Lynch  (1906)  126 
111.  App.  430;  Dillon  v.  National  Coun- 
cil, K.  L.  S.  (1909)  148  111.  App.  121, 
affirmed  in   (1910)  244  111.  202,  91  N. 
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E.  417;  Glaspy  v.  United  Brotherhood 
(1911)  163  111.  App.  78;  Wall  v.  Broth- 
erhood of  Paintecs  (1911)  166  111.  App. 
59;  Neenan  v.  National  Council,  K.  L. 
S.  (1914)  188  111.  App.  490;  Kraus  v. 
National  Council,  K.  L.  S.  (1916)  198 
111.  App.  345;  Thompson  v.  Ancient  Or- 
der of  Gleaners  (1916)  200  111.  App. 
200. 

Indiana. — American  Ins.  Co.  v.  Hen- 
ley (1878)  60  Ind.  516;  Continental 
Ins.  Co.  V.  Dorman  (1890)  125  Ind. 
189,  25  N.  E.  213;  Michigan  Mut.  L. 
Ins.  Co.  V.  Custer  (1890)  128  Ind.  25, 
27  N.  E.  124;  Supreme  Council,  C.  B. 
L.  V.  Grove  (1911)  176  Ind.  356,  36 
L.R.A.(N.S.)  913,  96  N.  E.  159;  Con- 
tinental Ins.  Co.  V.  Miller  (1891)  4  Ind. 
App.  553,.  30  N.  E.  718;  Continental 
Ins.  Co.  V.  Chew  (1894)  11  Ind.  App. 
330,  54  Am.  St.  Rep.  506,  38  N.  E.  417. 

Iowa. — Watrous  v.  Mississippi  Val- 
ley Ins.  Co.  (1872)  35  Iowa,  582;  Ned- 
row  V.  Farmers'  Ins.  Co.  (1876)  43 
Iowa,  24;  Shakey  v.  Hawkeye  Ins.  Co. 
(1876)  44  Iowa,  540;  Garlickv.  Missis- 
sippi Valley  Ins.  Co.  (1876)  44  Iowa, 
553;  Critchett  v.  American  Ins.  Co. 
(1880)  53  Iowa,  404,  36  Am.  Rep.  230, 
5  N.  W.  543;  Beeman  v.  Farmers  Pio- 
neer Mut.  Ins.  Co.  (1897)  104  Iowa,  83, 
65  Am.  St.  Rep.  424,  73  N.  W.  597. 

Kansas, — Continental  Ins.  Co.  v. 
Daly  (1886)  33  Kan.  601,  7  Pac.  158. 

Kentucky* — Blackerby  v.  Continen- 
tal Ins.  Co.  (1886)  83  Ky.  574;  Home 
Ins.  Co.  V.  Karn  (1897)  19  Ky.  L.  Rep. 
278, 39  S.  W.  501 ;  Potter  v.  Continental 
Ins.  Co.  (1899)  107  Ky.  326,  53  S.  W- 
669;  Mudd  v.  German  Ins.  Co.  (1900) 
22  Ky.  L.  Rep.  308,  66  S.  W.  977 ;  Con- 
tinental  Ins.  Co.  v.  Browning  (1902) 
114  Ky.  183,  70  S.  W.  660;  Walls  v. 
Home  Ins.  Co.  (1903)  114  Ky.  611,  102 
Am.  St.  Rep.  298.  71  S.  W.  650;  Con- 
tinental Ins.  Co.  v.  Stratton  (re- 
ported herewith)  ante,  391. 

Louisiana. — Maginnis  v.  New  Or- 
leans Cotton  Exch.  ft  Mut.  Aid  Asso. 
(1891)  43  La.  Ann.  1136,  10  So.  180; 
Feiber  v.  Supreme  Council,  A.  L.  H. 
(1904)  112  La.  960,  36  Ao.  818. 

Maine. — Nash  v.  Union  Mut.  Ins.  Co. 
(1867)  43  Me.  343,  69  Am.  Dec.  65; 
Gilford  V.  Workmen's  Benefit  Asso. 
( 1908)  105  Me.  17,  72  Atl.  680,  17  Ann. 
Cas.  1173. 


Massachusetts. — Hollister  v.  Quincy 
Mut.  F.  Ins.  Co.  (1875)  118  Mass.  478. 

Michigan. — Williams  v.  Albany  City 
Ins.  Co.  (1870)  19  Mich.  451,  2  Am. 
Rep.  95  (see  this  case  as  quoted  infra, 
II.  b,  1) ;  Mclntyre  v.  Michigan  State 
Ins.  Co.  (1883)  52  Mich.  188,  17  N.  W. 
781;  Robinson  v.  Continental  Ins.  Co. 
(1889)  76  Mich.  641,  6  L.R.A.  96,  43 
N.  W.  647;  Hill  v.  Farmers'  Mut.  F. 
Ins.  Co.  (1901)  129  Mich.  141,  88  N. 
W.  392;  Hale  v.  Michigan  Farmers' 
Mut.  F.  Ins.  Co.  (1907)  148  Mich.  458, 

111  N.  W.  1068 ;  Burnham  v.  Michigan 
Mut.  L.  Ins.  Co.  (1907)  149  Mich.  84, 

112  N.  W.  704. 

Minnesota.  —  Scheufler  v.  Grand 
Lodge,  A.  O.  U.  W.  (1891)  46  Minn. 
256,  47  N.  W.  799 ;  Backdahl  v.  Grand 
Lodge,  A.  0.  U-  W.  (1891)  46  Minn. 
61,  48  N.  W.  454. 

Missouri.  —  American    Ins.    Co.    v. 
Klink  (1877)  65  Mo.  78;  Smith  v.  Sov- 
ereign Camp,  W.  W.   (1903)    179  Mo. 
119,  77  S.  W.  862;  Borgraefe  v.  Su- 
preme Lodge,  K.  L.  H.  (1886)  22  Mo. 
App.   127    (see  this   case   as   quoted 
infra.  III.) ;  Barnes  v.  Continental  Ins. 
Co.  (1888)  30  Mo.  App.  539;  Dircka  v. 
German  Ins.  Co.   (1888)   34  Mo.  App. 
31;  Sauner  v.  Phoenix  Ins.  Co.  (1890) 
41   Mo.   App.   480;   Harvey  v.   Grand 
Lodge,  A.  O.  U.  W.  (1892)  50  Mo.  App. 
472;  Mooney  v.  Home  Ins.  Co.  (1897) 
72  Mo.  App.  92,  on  subsequent  appeal 
in  (1899)  80  Mo.  App.  192;  Lavin  v. 
Grand  Lodge,  A,  0.  U.  W.  (1904)  104 
Mo.  App.  1,  78  S.  W.  325;  Bange  v. 
Supreme  Council,  L.  H.  (1907)  128  Mo. 
App.  461,  106  S.  W.  1092,  on  subse- 
quent appeal  in  (1910)  153  Mo.  App. 
154,  132  S.  W.  276,  and  in  (1913)  179 
Mo.  App.  21,  161  S.  W.  652;  Burchard 
v.     Western     Commercial     Travelers 
Asso.  (1909)  139  Mo.  App.  606,  123  S. 
W.  973;  Coil  v.  Continental  Ins.  Co. 
(1913)    169  Mo.  App.  634,  166  S.  W. 
872;     Knode    v.     Modern     Woodmen 
(1918)    171  Mo.  App.  377,  157  S.  W. 
818   (see  this  case  as  quoted,  infra» 
II.  a) ;  Day  v.  Supreme  Forest,  W.  C. 

(1913)  174  Mo.  App.  260,  166  S.  W. 
721 ;  Griffith  v.  Supreme  Council,  R.  A. 

(1914)  182  Mo.  App.  644,  166  S.  W. 
324. 

Montana. — Kennedy  v.  Grand  Fr»- 
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ternity  (1907)  36  Mont.  825,  25  L.R.A. 
(N,S.)  78,  92  Pac.  971. 

Nebraska. — Phenix  Ins.  Co.  ▼.  Bach- 
elder  (1891)  32  Neb.  490,  29  Am.  St. 
Rep.  443,  49  N.  W.  217,  affirmed  on  re- 
hearing in  (1894)  39  Neb.  95,  57  N.  W. 
996  (see  this  case  as  quoted,  infra,  II. 
b,  2)  ;  National  Masonic  Acci.  Asso.  v. 
Burr  (1895)  44  Neb.  256,  62  N.  W. 
466;  Home  F.  Ins.  Co.  v.  Garbacz 
(1896)  48  Neb.  827,  67  N.  W.  864; 
Antes  V.  SUte  Ins.  Co.  (1900)  61  Neb. 
55,  84  N.  W.  412;  Chappie  ▼,  Sovereign 
Camp,  W.  W.  (1902)  64  Neb.  55,  89 
N.  W.  423;  Houston  v.  Farmers  &  M. 
Ins.  Co.  (1902)  64  Neb.  188,  89  N.  W. 
635;  Field  v.  National  Council,  K.  L.  S. 
(1902)  64  Neb.  226,  89  N.  W.  778; 
Farmers'  Mut.  Ins.  Co.  v.  Kinney 
(1902)  64  Neb.  808,  90  N.  W.  926; 
Hooker  ▼.  Continental  Ins.  Co.  (1903) 
69  Neb.  754,  96  N.  W.  668;  Belk  v. 
Capital  F.  Ins.  Co.  (1918)  102  Neb. 
702,  169  N.  W.  262. 

New  Hampshire. — ^Blanchard  v.  At- 
lantic Mut.  F.  Ins.  Co.  (1856)  38  N.  H. 
9;  Lamarsh  v.  L'Union  St.  Jean  Bap- 
tiste  Soc.  ( 1894)  68  N.  H.  229,  38  Atl. 
1045;  Labranche  v.  St.  Jean  Baptiste 
Soc.  (1911)  76  N.  H.  237,  81  Atl.  698. 

New  York. — Wall  v.  Home  Ins.  Co. 
(1867)  36  N.  Y.  157,  affirming  (1861) 
8  Bosw.  597 ;  Evans  v.  Supreme  Coun- 
cil, R.  A.  (1918)  223  N.  Y.  497, 1  A.L.R. 
163,  120  N.  E.  98,  reversing  (1917)  181 
App.  Div.  916,  168  N.  Y.  Supp.  550; 
Paster  v.  Nagelsmith  (1900)  30  Misc. 
791,  63  N.  Y.  Supp.  154;  Giniso  v. 
Calabrian  American  Citizens'  Mut. 
Ben.  Asso.  (1910)  66  Misc.  162,  121 
N.  Y.  Supp.  209. 

Nerth  JhikiUau — ^J.  P.  Lamb  &  Ck).  ▼. 
Merchants'  Nat.  Mut.  L.  Ins.  Co. 
(1966)  18  N.  D.  263,  119  N.  W.  1048. 

OIm. — McEvoy  v.  Michigan  Mut. 
Lu  Ins.  Co.   (1889)  2  Ohio  C.  D.  329. 

Oklahoma.— St.  Paul  F.  &  M.  Ins. 
Ck».  v.  Cooper  (1909)  25  Okla.  38,  105 
Pac  198;  Modem  Brotherhood  v.  Bes- 
hara  (1914)  42  Okla.  684,  142  Pac. 
1014. 

Pennsylvaiua. — Fogle  ▼.  Lycoming 
Mut.  Ins.  Co.  (1860)  3  Grant,  Cas. 
77;  Hummel  &  Co's  Appeal  (1875)  78 
Pa.  320  (see  this  ease  as  quoted 
infra,  II,  b,  2)  ;  Lycoming  F.  Ins.  Co. 
▼.  Bought  (1881)  97  Pa.  415;  Beeman 


V.  Supreme  Lodge,  S.  H.  (1906)  29 
Pa.  Super.  Ct.  387  (see  this  case  as 
quoted  infra,  II.  a) ;  Young  v.  ^ol- 
ian  Council  (1915)  59  Pa.  Super.  Ct. 
174. 

Sovth  Carolina. — Sparkman  v.  Su- 
preme 0)uncil,  A.  L.  H.  (1899)  57 
S.  C.  16,  35  S.  E.  391 ;  Hagins  v.  MtxkSi 
L.  Ins.  Co.  (1905)  72  S.  C.  216,  51  S. 
E.  683. 

Tennessee.  —  Dale  v.  Continental 
Ins.  Go.  (1895)  95  Tenn.  38,  31  S.  W. 
266;  Kimbro  v.  Continental  Ins.  Co. 
(189ft)  101  Tenn.  245,  47  S.  W.  413; 
McCullough  V.  Home  Ins.  Co.  (1907) 
118  Tenn.  263,  100  S.  W.  104,  12  Ann. 
Cas.  626  (see  this  case  as  quoted,  in- 
fra, II.  b,  1) ;  Johnson  v.  Continental 
Ins.  Co.  (1907)  119  Tenn.  598,  107  S. 
W.  688;  Gleason  v.  Prudential  F.  Ins. 
Co.  (1912)  127  Tenn.  8,  151  S.  W. 
1036;  Davis  v.  Home  Ins.  Co.  (1913) 
127  Tenn.  330,  44  L.R.A.(N.S.)  626, 
155  S.  W.  131;  Henegar  v.  National 
Council,  J.  O.  U.  A.  M.  (1914)  5  T.  C. 
C.  A.  226  (see  this  case  as  quoted, 
infra,  11.  a).  | 

Texas. — East  Texas  F.  Ins.  Co.  v. 
Perky  (1893)  5  Tex.  Civ.  App.  698,  24 
S.  W.  1080  (see  this  case  as  quoted, 
infra,  IL  b,  1)  ;  Supreme  Lodge,  K.  H. 
v.  Keener  (1894)  6  Tex.  Civ.  App. 
267,  25  S.  W.  1084;  Sovereign  Camp, 
W.  W.  v.  Hicks  (1904)  87  Tex.  Civ. 
App.  424,  84  S.  W.  425;  Moore  v.  Su- 
preme Assembly,  R.  S.  G.  F.  (1906) 
42  Tex.  Civ.  App.  366,  93  S.  W.  1077 ; 
Fletcher  v.  Siipreme  Lodge,  K.  L.  H. 

(1911)  —  Tex.  Civ.  App.  — ,  135  S. 
W.  201;  Grayson  v.  Grand  Temple  & 
Tabernacle,  K.  D.  O.  T.  I.  O.  T.  (1914) 

—  Tex.  Civ.  App.  — ,  171  S.  W.  489; 
Cole  V.  Knights  of  Maccabees  (1916) 

—  Tex.  Civ.  App.  — ,  188  S.  W.  699. 
'Washington.  —  Proebstel  v.  State 

Ins.  Co.  (1896)  14  Wash.  669,  45  Pac. 
308. 

Wisconsin. — Joliife  v.  Madison  Mut. 
Ins.  Co.  (1875)  39  Wis.  Ill,  20  Am. 
Rep.  35;  Gorton  v.  Dodge  County  Mut. 
Ins.  Co.  (1875)  39  Wis.  121;  Preck- 
mann  v.  Supreme  Council,  R.  A. 
(1897)  96  Wis.  133,  70  N.  W.  1113; 
Stutzman  v.  Cicero  Mut.  F.  Ins.  Co. 

(1912)  150  Wis.  254,  136  N.  W.  604; 
Hayoock  v.  Sovereign  Camp,  W.  W. 
(reported  herewith)  ante,  378. 
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England.  —  See  Tarleton  v.  Stani- 
forth  (1796)  1  Bos.  &  P.  471,  126  Eng, 
Reprint,  1015,  5  T.  R.  696,  101  Eng. 
Reprint,  386,  3  Anstr.  707,  145  Eng. 
Reprint,  1014,  4  Revised  Rep.  845. 

Canada. — ^Wells  v.  Supreme  Council, 
I.  O.  F.  (1889)  17  Ont.  Rep.  317.  And 
aee  Meagher  v.  Home  Ins.  Co.  (1860) 
10  U.  C.  C.  P.  313,  and  Meagher  v. 
^tna  Ins.  Co.  (1860)  19  U.  C.  Q.  B. 
530. 

And  the  following  cases,  while  in 
the  main  distinguishable  (see  infra, 
III.)  from  those  cited  supra,  reach  a 
contrary  conclusion : 

United  States.— Order  of  United 
Commercial  Travelers  v.  McAdam 
(1903)  61  C.  C.  A.  22,  125  Fed.  358 
(see  case  as  quoted  infra.  III.) ; 
Scheu  V.  Grand  Lodge,  O.  D.  I.  F. 
(1883)  17  Fed.  214. 

Alabama*  —  District  Grand  Lodge, 
U.  O.  O.  F.  V.  Hill  (1911)  3  Ala.  App. 
483,  67  So.  147. 

California. — Osterman  v.  District 
Grand  Lodge,  I.  0.  B.  B.  (1896)  5  Cal. 
Unrep.  237,  43  Pac.  412;  Wilson  v. 
District  Council,  S.  M.  W.  (1916)  30 
Cal.  App.  190,  157  Pac.  629. 

Georgia. — ^Warwick  v.  Supreme  Con- 
clave, K.  D.  (1899)  107  Ga.  115,  32  S. 
E.  951. 

Illinois. — Tourville  v.  Brotherhood 
of  Locomotive  Firemen  (1894)  54  111. 
App.  71 ;  Flicek  v.  High  Court,  C.  O.  F. 
(1900)  90  111.  App.  344;  Plattdeutsche 
Grot  Gilde  v.  Ross  (1904)  117  111.  App. 
247  (see  case  as  quoted  infra,  III.) ; 
Stiefel  V.  Amalgamated  Street  Metal 
Workers'  Local  Union  (1917)  208  111. 
App.  121. 

Iowa. — Jelly  v.  Muscatine  City  & 
County  Mut.  Aid  Soc.  (1903)  120  Iowa, 
689,  98  Am.  St.  Rep.  378,  95  N.  W. 
197  (see  case  as  quoted  infra,  III.) ; 
Brooks  V.  Conservative  L.  Ins.  Co. 
(1906)  132  Iowa,  377, 119  Am.  St.  Rep. 
560,  106  N.  W.  913,  11  Ann.  Cas.  339 
(see  case  as  quoted  infra.  III.). 

KentuclQr. — Rogers  v.  Union  Benev. 
Soc.  (1901)  111  Ky.  598,  55  L,R.A. 
605,  64  S.  W.  444. 

Michigan. — Olmstead  v.  Farmers' 
Mut.  F.  Ins.  Co.  (1883)  60  Mich.  200, 
15  N.  W.  82  (see  case  as  quoted  infra, 
III.);  Petherick  v.  General  Assembly, 


0.  A.  (1897)  114  Mich.  420,  72  N.  W. 
262. 

Minnesota. — Scheufler  v.  Grand 
Lodge,  A.  O.  U.  W.  (1891)  45  Minn. 
256,  47  N.  W.  799;  Backdahl  v.  Grand 
Lodge,  A.  O.  U.  W.  (1891)  46  Minn. 
61,  48  N.  W.  454. 

Mississippi. — See  Murphy  v.  Inde- 
pendent Order,  S.  D.  J.  A.  (1900)  77 
Miss.  830,  50  L.R.A.  111,  27  So.  624. 

Missouri. — Lewis  v.  Western  Fu- 
neral Ben.  Asso.  (1898)  77  Mo.  App. 
586 ;  Bange  v.  Supreme  Council,  L.  H. 
(1907)  128  Mo.  App.  461,  105  S.  W. 
1092,  reaffirmed  on  subsequent  appeal 
in  (1910)  153  Mo.  App.  164,  132  S.  W. 
276,  and  again  in  (1913)  179  Mo.  App. 
21,  161  S.  W.  652;  Burchard  v.  West- 
ern Commercial  Travelers  Asso. 
(1909)  139  Mo.  App.  606,  123  S.  W. 
973  (see  case  as  quoted  infra,  IIL). 

Ohio. — See  Schwartz  v.  St.  Eliz- 
abeth Roman  &  G.  Catholic  Union 
(1907)  21  Ohio  C.  C.  N.  S.  165. 

Texas. — Supreme  Lodge,  K.  H.  v. 
Wickser  (1888)  72  Tex.  257,  12  S.  W. 
175;  Grand  Lodge,  F.  A.  M.  v.  Dillard 
(1913)  —  Tex.  Civ.  App.  — ,  162  S. 
W.  1173. 

Canada. — See  Dale  v.  Weston  Lodge 
(1897)    24  Ont.  App.  Rep.  351. 

I/.  Automatic    or    self-operating    pravi- 

9ion&, 

a.  In  ffeneral. 

It  seems  to  be  unquestioned  that 
where  the  contract  of  insurance  pro- 
vides that,  upon  default  in  the  pay- 
ment of  a  premium  or  assessment,  the 
delinquent  shall  ''stand  suspended 
without  notice,"  and  that  ''no  action'' 
upon  the  part  of  the  insurer  ''shall 
be  required  as  essential  to  such  sus- 
pension," the  provision  is  self-execut- 
ing so  that  the  insurer  need  not  declare 
a  suspension.  At  least,  it  has  been  so 
assumed.  See  Dillon  v.  Natioaal 
Council,  E.  L.  S.  (1909)  148  DL  App. 
121;  Neenan  v.  National  Council,  K. 
L.  S.  (1914)  188  IIL  App.  490;  Kraus 
V.  National  Council,  K.  L.  S.  (1916) 
198  DL  App.  345;  Scheufler  v.  Grand 
Lodge,  A.  O.  U.  W.  (1891)  45  Minn. 
256,  47  N.  W.  799;  and  Backdahl  v. 
Grand  Lodge,  A.  0.  U.  W.  (1891)  46 
Minn.  61,  48  N.  W.  454. 

Likewise,  provisions  to  the  effect 
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that  upon  default  the  insured  ''shall 
stand  suspended/'  and  that  no  action 
on  the  part  of  the  insurer  shall  be 
required  as  essential  to  such  a  sus- 
pension, have  been  held  to  be  self- 
executory.  Marshall  v.  Grand  Lodfire, 
A.  0.  U.  W.  (1901)  138  Cal.  686,  66 
Pac.  25;  Valentine  v.  Grand  Lodge,  A. 
0.  U.  W.  (1911)  17  CaL  App.  317,  119 
Pac.  671;  Grand  Lodge,  A.  O.  U.  W. 
V.  Lachmann  (1902)  101  111.  App.  213, 
alBrmed  in  (1902)  199  111.  140,  64  N.  E. 
1022;  Field  ▼.  National  Council,  K.  L. 
S.  (1902)  64  Neb.  226,  89  N.  W.  773. 

And  the  same  has  been  held  under 
a  provision  that  a  delinquent  member 
shall,  "by  the  fact  of  such  nonpay- 
ment, stand  suspended  without  notice, 
and  no  act  on  the  part  of  the  council 
or  any  officer  thereof  .  •  •  shall  be 
required  as  essential  to  such  suspen- 
sion." National  Council,  K.  L.  S.  v. 
Burch  (1906)  126  lU.  App.  15. 

So,  a  provision  in  the  by-laws  of  a 
mutual  benefit  society  that  one  in- 
debted for  dues  "shall  stand  suspend- 
ed," and  that  a  vote  of  the  local  union 
is  not  necessary  to  a  suspension,  is 
automatic,  and  ipso  facto  suspends  a 
delinquent  member.  Wall  v.  Brother- 
hood of  Painters,  D.  P.  H.  (1911)  166 
III  App.  59. 

Of  like  effect  and  operation  is  a 
provision  in  the  by-laws  of  a  fraternal 
benefit  association  that  a  member  fail- 
ing to  pay  an  assessment  "shall  stand 
suspended!'  from  all  rights,  benefits, 
and  privileges  of  this  association, 
'Vithout  further  notice."  Gifford  v. 
Worionen's  Ben.  Asso.  (1908)  106  Mc. 
17,  72  Atl.  680, 17  Ann.  Cas.  1173;  Bor- 
graefe  v.  Supreme  Lodge,  K.  L.  H. 
(1886)  22  Mo.  App.  127  (see  this  case 
as  quoted  infra.  III.) ;  Fletcher  v.  Su- 
preme Lodge,  K.  L.  H.  (1911)  —  Tex. 
Civ.  App.  — ,  135  S.  W.  201;  Cole  v. 
Knights  of  Maccabees  (1916)  —  Tex. 
Civ.  App.  — ,  188  S.  W.  699. 

And  a  similar  conclusion  has  been 
reached  where  the  provision  was  mere- 
ly that  the  insured  ''shall  stand  sus- 
pended by  his  own  act,"  and  "not  be 
entitled  to  any  benefits  .  .  «  dur- 
ing the  time  of  such  suspension."  In- 
dqiendent  Order  of  Foresters  v.  Hag- 
gerty  (1899)  86*  lU.  App.  31.  Like- 
wise,   where    it    was    provided    that 


any  member  who  failed  to  pay  an  as- 
sessment should  "by  that  fact  stand 
suspended."  Catholic  Order  of  For- 
esters V.  Lynch  (1906)  126  IlL  App. 
489.  So,  under  a  provision  that  the 
insured  shall  "thereupon  become  sus- 
pended by  his  own  act,"  and  that  his 
benefit  certificate  dhall  be  void  and  all 
benefits  forfeited,  it  has  been  held  that 
a  mere  failure  to  pay  dues  ipso  facto 
works  a  forfeiture.  Kennedy  v.  Grand 
Fraternity  (1907)  36  Mmt.  325,  26 
L.R.A.(N.S.)   78,  92  Pac.  971.  ' 

Or  it  is  sufficient  if  the  provision  be 
that  the  insured  shall  ipso  facto  stand 
suspended.  Glaspy  v.  United  Brother- 
hood (1911)  163  IlL  App.  78;  Burch- 
ard  V.  Western  Commercial  Travelers 
Asso.  (1909)  139  Mo.  App.  606,  123 
S.  W.  973.  Especially  where  it  is  also 
expressly  provided  that  no  act  on  the 
part  of  the  insurer  or  any  ofiicer  is 
essential  to  such  suspension.  Lavin 
V.  Grand  Lodge,  A.  O.  U.  W.  (1903) 
104  Mift.  App.  1,  78  S.  W.  825.  Or  that, 
"during  such  suspension,  his  benefit 
certificate  shall  be  absolutely  null 
and  void."  Modem  Woodmen  v.  Tevis 
(1902)  54  C.  C.  A.  293,  117  Fed.  369; 
Knode  v.  Modem  Woodmen  (1918) 
171  Mo.  App.  377,  157  S.  W.  818.  In 
reaching  this  conclusion,  the  court  in 
the  Knode  Case  (Mo.)  supra,  said: 
"We  do  not  agree  with  counsel  for 
plaintiff  that  his  suspension  could  not 
become  effective  until  he  had  received 
notice  of  it  from  defendant.  The  by- 
laws did  not  require  defendant  to  give 
notice  of  suspensions  or  forfeitures, 
but,  on  the  contrary,  provided  that  a 
failure  to  pay  assessments  and  dues 
at  stated  times  should,  ipso  facto,  con- 
stitute a  suspension  and  forfeiture. 
Provisions  in  the  laws  of  a  fraternal 
society  for  the  prompt  pasrment  of 
benefit  assessments  are  of  the  sub- 
stance and  essence  of  its  insurance 
contracts,  and  a  law  of  the  order, 
prescribing  a  self-executory  suspen- 
sion of  the  member  and  f  oif  eiture  of 
his  insurance  as  a  penalty  for  his  fail- 
ure to  make  prompt  payments  is  rea- 
sonable, and  will  be  enforced  by  the 
courts.  .  .  .  Where  the  contract, 
as  evidenced  by  the  certificate,  consti- 
tution, and  by-laws  of  the  order,  does 
not  make  the  provisions  insuring  the 


400 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


prompt  payment  of  dues  and  assess- 
ments self-executing,  but  merely  pro- 
vides that  a  failure  to  pay  shall  con- 
stitute a  ground  for  suspension  and 
forfeiture,  it  does  not  become  effec- 
tive Until  the  forfeiture  and  suspen- 
sion are  declared  by  the  order  and 
notice  of  such  action  given  the  delin- 
quent member.  .  .  .  But  the  par- 
ties have  a  right  to  stipulate  in  their 
contract  that  a  failure  of  the  insured 
to  pay  as  agreed,  of  itself,  shall  ter- 
minate the  insurance  without  notice, 
and  such  we  find  to  be  the  character 
of  the  contract  under  consideration." 
And  where  the  penalty  for  nonpay- 
ment is  ipso  facto  suspension,  the  rule 
is  not  changed  by  another  provision 
to  the  effect  that  a  subordinate  coun- 
cil may  pay  the  assessment  as  a  loan 
or  a  gift,  it  also  being  provided  that 
an  agreement  by  a  subordinate  coun- 
cil to  pay  an  assessment  is  not  bind- 
ing upon  the  supreme  council,  unless 
it  is  complied  with,  and  that  no  claim 
shall  be  recognized  or  valid  unless 
payment  has  been  made.  Griffith  v. 
Supreme  Council,  R.  A«  (1914)  182 
Mo.  App.  644,  166  S.  W.  324. 

So,  under  a  provision  that  a  delin- 
quent ^shall  stand  suspended,"  and 
that  ''during  such  suspension  his  or 
her  benefit  certificate  shall  be  void," 
suspension  occurs  automatically  when 
there  is  a  default  in  payment.  Day  v. 
Supreme  Forest,  W.  C.  (1913)  174  Mo. 
App.  260,  156  S.  W.  721;  Modern 
Brotherhood  v.  Beshara  (1914)  42 
Okla.  684,  142  Pac.  1014. 

And  a  by-law  of  a  beneficial  life  in- 
surance association  to  the  effect  that 
a  delinquent  member  ''shall  stand  sus- 
pended, and  shall  not  thereafter  be  en- 
titled to  any  benefits  of  the  order,  and 
his  certificate  canceled  and  void,"  is 
self-operative.  Chappie  v.  Sovereign 
Camp,  W.  W.  (1902)  64  Neb.  55,  89  N. 
W.  423. 

And  it  has  been  held  that  a  pro- 
vision in  a  contract  of  insurance  to  the 
effect  that  if  the  insured  default  in 
fMiyment  of  premium  or  assessment  he 
"shall  stand  suspended"  from  all  bene- 
fits, etc.,  is,  without  more,  self-execut- 
ing, so  that  no  afidrmative  action  on 
the  part  of  the  insurer  is  essential  to 
a  suspension. 


United  States.— Stanley  v.  North- 
western Life  Asso.  (1888)  36  Fed.  75. 

Georgia. — Sovereign  Camp,  W.  W-  v. 
Shaw  (1915)  143  Ga.  559,  85  S.  E.  827. 

Illinois. — Hansen  v.  Supreme  Lodge, 
K.  H.  (1892)  140  111.  301,  29  N.  E.  1121, 
affirming  (1891)  40  111.  App.  216;  Na- 
tional Union  v.  Hunter  (1901)  99  lU. 
App.  146,  affirmed  in  (1902)  197  111. 
478,  64  N.  E.  356;  National  Union  ▼. 
Shipley  (1900)  92  111.  App.  355; 
Thompson  v.  Ancient  Order  of  Glean- 
ers (1916)  200  111.  App.  200. 

Louisiana.  —  Feiber  v.  Supreme 
Council,  A.  L.  H.  (1904)  112  La.  960, 
36  So.  818. 

New  York. — Evans  v.  Supreme  Coun- 
cil, R.  A.  (1918)  223  N.  Y.  497, 
1  A.L.R.  163,  120  N.  E.  93,  reversing 
(1917)  181  App.  Div.  916,  168  N.  Y. 
Supp.  550;  Paster  v.  Nagelsmith 
(1900)  30  Misc.  791,  63  N.  Y.  Supp. 
154. 

Pennsylvania. — ^Beeman  v.  Supreme 
Lodge,  S.  H.  (1905)  29  Pa.  Super.  Ct. 
387. 

Texas. — Supreme  Lodge,  K.  H.  v. 
Keener  (1894)  6  Tex.  Civ.  App.  267, 
25  S.  W.  1084;  Moore  v.  Supreme  As- 
sembly, R.  S.  G.  F.  (1906)  42  Tex.  Civ. 
App.  366,  93  S.  W.  1077. 

Wisconsin. — Freckmann  v.  Supreme 
Council,  R.  A.  (1897)  96  Wis.  133,  70 
N.  W.  1118. 

Canada. — Wells  v.  Supreme  Council, 
I.  O.  F.  (1889)  17  Ont.  Rep.  317. 

In  Beeman  v.  Supreme  Lodge,  S.  H. 
(Pa.)  supra,  in  discussing  the  effect 
of  the  provision,  ''shall  stand  suspend- 
ed," upon  the  rights  of  the  parties  to 
a  contract  of  insurance,  the  court 
said:  "If  we  construe  the  law  to  the 
utmost  in  favor  of  the  appellee.  Bee- 
man  was  suspended  by  force  of  the 
law  of  the  order,  ipso  facto,  at  mid- 
night on  March  30,  because  of  the  non- 
payment of  his  assessment.  'Each 
member  shall  pay  the  amount  accord* 
ing  to  age,  as  per  table,  and  any  mem- 
ber failing  to  pay  the  same  on  or  be- 
fore the  last  meeting  night  of  each 
month  shall  stand  suspended  from  the 
order  and  all  benefits  therefrom.*  We 
think  it  a  proper  construction  of  this 
language,  under  the  law  of  the  order, 
to  say  Uiat,  when  the  meeting  ad- 
journed  on  the  evening  of  March  30, 
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Beeman  was  suspended  and  not  en- 
titled to  benefits  as  a  matter  of  law, 
without  any  action  on  the  part  of  the 
lodge.  It  is  the  member  himself  who, 
by  violating  the  laws  of  the  order, 
works  his  own  suspension  through  the 
nonpayment  of  his  assessment.  The 
words,  'shall  stand  suspended,'  when 
used  in  respect  to  policies  of  insur- 
ance and  death  benefit  certificates, 
would  seem  to  be  equivalent,  in  their 
legal  effect,  to  'cease  and  determine' 
and  'null  and  void.' "  And  in  Supreme 
Lodge,  K.  H.  v.  Keener  (Tex.)  supra, 
the  court  said  that  the  provision, 
"shall  stand  suspended,"  is  "self-exe- 
cuting, and  requires  no  action  on  the 
part  of  a  subordinate  lodge,  or  of  any 
other  judicatory  of  the  order,  to  put 
it  in  operation.  The  words  of  the  Con- 
stitution are  mandatory,  not  that  a 
member  may  be  'suspended'  for  not 
paying  his  assessments,  but  he  'shall 
stand  suspended.' " 

So,  it  has  been  held  that  a  provision 
of  a  mutual  benefit  society  that  the 
failure  to  pay  an  assessment,  when 
due,  shall  suspend  a  member  and  all 
rights  under  his  benefit  certificate,  is 
self-operative.  Supreme  Council,  G. 
B.  L.  V.  Grove  (1911)  176  Ind-  866,  36 
LR.A,(N.S.)  918,  96  N.  E.  159.  And 
that  a  constitutional  provision  and  by- 
law to  the  effect  that  for  failure  to 
pay  dues  the  insured  stands  suspend- 
ed, and  is  not  entitled  to  any  bene- 
fits,  is  self-operative,  and  suspends  the 
member  without  any  action  upon  the 
I>art  of  the  insurer,  was  the  holding 
in  Smith  v.  Sovereign  Camp,  W.  W. 
(1903)  179  Mo.  119,  77  S.  W.  862.  And 
in  Brown  v.  Knights  of  Protected  Ark 
(1908)  43  Colo.  289,  96  Pac.  450, 
where  the  contract  provided  that  the 
delinquent  member  ''shall  stand  sus- 
pended,** and  also  that  all  benefits 
"shall  be  liable  to  forfeiture,"  it  was 
held  that,  reading  the  two  provisions 
together,  the  intent  was  clear  that 
they  were  self-operative,  so  that  no 
affirmative  action  upon  the  part  of  the 
insurer  was  necessary. 

And  a  by-law  of  a  mutual  insurance 
company,  providing  that  upon  default 
in  the  payment  of  any  premium  or  as- 
sessment "the  risk  of  the  company  on 
the  policy  shall  be  suspended  until 
8  A.L.R.— 26. 


the  same  is  paid,"  has  been  regarded 
as  self-operative.  Nash  v.  Union  Mut.  « 
Ins.  Co.  (1857)  43  Me.  343,  69  Am. 
Dec.  65;  Hollister  v.  Quincy  Mut.  F. 
Ins.  Co.  (1875)  118  Mass.  478;  Blanch- 
ard  V.  Atlantic  Mut.  P.  Ins.  Co.  (1856) 
38  N.  H.  9.  And  the  same  has  been 
held  under  a  charter  providing  that 
upon  default  the  "insurance  shall  be 
suspended,"  and  that  the  insured 
"shall  thenceforth  have  no  claim  .  .  . 
for  losses  sustained  untiP  the  assess- 
ment is  paid.  Hill  v.  Farmers'  Mut. 
F.  Ins.  Co.  (1901)  129  Mich.  141,  88 
N.  W.  892.  Also,  where  the  provision 
merely  was  that  "the  insurance  should 
stand,  suspended"  during  the  default. 
Coil  V.  Continental  Ins.  Co.  (1913)  169 
Mo.  App.  634,  155  S.  W.  872. 

Under  a  by-law  of  a  benefit  society, 
providing  that  suspension  of  a  mem- 
ber for  nonpayment  of  assessments 
occurs  on  the  first  day  of  the  month 
following  default,  the  mere  failure  to 
pay  an  assessment  "ipso  facto  causes 
suspension,"  and  the  certificate  is  ren- 
dered void  until  the  member  is  rein- 
stated. Haycock  v.  Sovereign  Camp, 
W.  W.  (reported  herewith)  ante,  378. 

And  provisions  in  the  contract  of  a 
mutual  fire  insurance  association  that 
if  there  be  default  for  thirty  days  in 
paymeTit  of  premium  the  "policy  shall 
be  and  remain  suspended  until  the 
payment**  and  acceptance  of  the 
amount,  that  during  the  period  of  sus- 
pension the  policy  shall  be  unenforce- 
able, and  that  if  it  remains  suspended 
for  sixty  days  "it  shall  be  canceled 
without  notice,"  have  been  held  self- 
executing.  Lamb  v.  Merchants  Nat. 
Mut.  F.  Ins.  Co.  (1908)  18  N.  D.  253, 
119  N.  W.  1048. 

And  it  has  been  held  that  a  charter 
provision  of  a  mutual  life  insurance 
association  to  the  effect  that  upon  fail- 
ure of  a  member  to  pay  an  assessment 
he  "shall  be  suspended  and  treated 
as"  a  nonmember,  and  that  **the  holder 
of  the  benefit  certificate  shall  be  with- 
out right  against  the  association"  in 
case  of  the  death  of  the  delinquent 
member,  is  self-operative.  Maginnis 
v.  New  Orleans  Cotton  Exch.  Mut.  Aid 
Asso.  (1891)  43  La.  Ann.  1136,  10  So. 
180. 

And  a  by-law  of  a  mutual  insurance 
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company,  providinsr  that  it  shall  not 
be  liable  for  any  loss  sustained  dur- 
inur  the  time  the  policy  lapses  by  rea- 
son of  nonpayment  of  assessment,  is 
self-operative  and  bars  recovery  for 
loss  occurring  during  such  a  default. 
Farmers'  Mut.  Ins.  Co.  v.  Kinney 
(1902)  64  Neb.  808,  90  N.  W.  926. 

And  under  a  by-law  of  a  mutual 
benefit  society,  providing  that  a  delin- 
quent member  "loses  his  benefits  until 
he  shall  have  paid  what  he  owes,'' 
such  a  member  loses  benefits  during 
the  period  of  delinquency,  although 
the  society  has  taken  no  affirmative  ac- 
tion toward  ruling  him  from  its  lists. 
La  Marsh  v.  L'Union  St.  Jean  Baptiste 
Soc.  (1894)  68  N.  H.  229,  38  Atl.  1045. 

So,  under  a  provision  of  the  consti- 
tution of  a  fraternal  beneficial  organi- 
zation that  a  member  indebted  for 
dues  for  a  specified  time  "shall  not  be 
entitled  to  benefits  until"  a  specified 
time  after  all  arrearages  shall  have 
been  paid  in  full,  it  has  been  held  that 
a  member  by  default  automatically 
suspends  himself,  and  forfeits  his 
right  to  benefits  accruing  during  the 
period  of  suspension.  Young  v. 
iEolian  Council  (1915)  59  Pa.  Super. 
Ct.  174. 

And  a  by-law  of  a  fraternal  bene- 
ficiary society,  providing  that  a  mem- 
ber who  shall  fail  to  pay  his  dues  shall 
"forfeit"  his  right  "to  the  benefits  as 
long  as  he  shall  continue  to  be  in 
arrears,"  has  been  held  to  be  self- 
operative.  Labranche  v.  St.  Jean  Bap- 
tiste Soc.  (1911)  76  N.  H.  237,  81  Atl. 
698.  Peaslee,  J.,  said :  "No  action  by 
the  society  was  necessary  to  create  a 
suspension,  and  members  who  were  in 
arrears  for  dues  were  suspended  by 
virtue  of  that  fact  alone.  While  sus- 
pended their  names  were  properly 
kept  on  the  books.  They  were  still 
members,  though  not  members  in  good 
standing." 

And  a  provision  of  a  contract  of  in- 
surance to  the  effect  that  on  default 
in  payment  of  premiums  or  assess- 
ments the  policy  or  certificate  shall 
be  null  and  void,  and  continue  so  un- 
til payment  thereof  is  made,  is  self- 
operative,  and  suspends  the  insured 
without  any  affirmative  action  upon 
the  part  of  the  insurer.    Smith  v.  Sov- 


ereign Camp,  W.  W.  (1903)  179  Mo. 
119,  77  S.  W.  862;  Sovereign  Camp,  W. 
W.  V.  Hicks  (1904)  37  Tex.  Civ.  App. 
424,  84  S.  W.  425. 

And  a  provision  in  an  accident  pol- 
icy that  "no.  claim  for  injuries  sus- 
tained during  any  period"  for  which 
the  premium  has  not  been  paid  shall 
be  valid  has  been  held  automatic  in 
its  operation.  Hagins  v.  ^tna  L.  Ins. 
Co.  (1905)  72  S.  C.  216,  51  S.  £.  683. 

It  has  also  been  held  that  where  the 
constitution  and  by-laws  of  a  mutual 
benefit  society  provide  that  no  member 
who  is  in  arrears  for  dues  "shall  be 
entitled"  to  benefits,  and  that  a  de- 
linquent member  "shall  not  be  entitled 
to  any  benefit  until  all  arrearages  shall 
have  been  paid,"  the  suspension  is 
automatic.  Henegar  v.  National  Coun- 
cil, J.  O.  U.  A.  M.  (1914)  5  Tenn.  C. 
C.  A.  225.  Hall,  J.,  in  delivering  the 
opinion  of  the  court,  among  other 
things,  said:  "It  was  not  necessary 
for  the  local  council  to  first  have  sus- 
pended the  insured  in  order  to  deprive 
him  of  the  benefit.  The  by-law  was 
self-executing,  and  operated  to  sus- 
pend the  member  from  the  benefits 
conferred  by  the  funeral  department. 
In  other  words,  under  said  by-laws,  he 
forfeited  all  right  to  said  funeral  ben- 
efit by  reason  of  being  in  arrears  with 
his  dues.  This  did  not  affect  his  mem- 
bership in  the  council  for  other  pur- 
poses. Under  the  constitution  and 
by-laws  of  the  council,  he  remained  a 
member  for  other  purposes,  but  was 
not  entitled  to  the  benefit  conferred  by 
the  funeral  department  of  the  national 
council.  The  laws  of  a  benevolent 
society,  when  pertinent  and  not  in  con- 
flict with  the  statute  laws  of  the  state 
or  the  recognized  rules  of  public  pol- 
icy, become  part  of  its  contracts  with 
members,  and  are  binding  on  the  par- 
ties." 

And  provisions  of  a  fraternal  ben- 
efit society  that  death  certificates  shall 
not  be  paid  unless  the  member  was  in 
good  standing  at  the  time  of  his  death, 
and  that  when  an  assessment  is  over- 
due the  delinquent  "stands  unfinan'cial 
.  .  .  until  the  same  is  paid,"  have 
been  regarded  as  self -executing.  Gray- 
son V.  Grand  Temple  &  Tabernacle,  JSL 
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D.  T.  L  0.  T.  (1914)  —  Tex.  Civ.  App. 
— ,  171  S.  W.  489. 

Where  the  contract  of  insurance  pro- 
vides that  on  default  in  payment  of  an 
assessment  the  delinquent  member's 
certificate  and  membership  shall  cease 
until  reinstated,  and  that  no  benefits 
shall  be  paid  between  the  time  when 
the  delinquent  payment  became  due 
and  the  time  when  the  same  is  re- 
ceived, delinquency  alone  has  been 
held  to  work  a  suspension.  National 
Masonic  Acci.  Asso.  v.  Burr  (1896) 
44  Nek  256,  62  N.  W.  466. 

So,  it  has  been  held  that  the  provi- 
sions of  a  mutual  fire  insurance  con- 
tract that  on  failure  to  pay  assess- 
ments the  directors  ''may  annul  the 
policy,"  and  that  "no  person  shall  re- 
ceive any  benefit"  under  the  policy 
"until  all  assessments''  are  paid,  are 
''self-executing"  so  that  ''no  affirmative 
action"  on  the  part  of  the  insurer  was 
necessary.  Stutzman  v.  Cicero  Mut. 
F.  Ins.  Co.  (1912)  150  Wis.  254,  136 
N.  W.  604. 

And  construing  a  constitutional  pro- 
Wsion  of  a  mutual  benefit  association 
which  provided  that  a  member  who 
does  not  pay  his  regular  monthly  dues 
07  fines  for  a  specified  time  is  con- 
sidered in  arrears,  and  that,  if  this 
arrearage  continue  for  a  certain  ad- 
ditional length  of  time,  "the  member 
will  be  declared  suspended  from  the 
society,"  it  has  been  held  that  being 
in  arrears  for  the  full  specified  length 
of  time  "operated  ipso  facto,  and  with- 
out any  further  action  on  the  part  of 
the  defendant  [insured],  as  a  suspen- 
sion" of  the  delinquent.  Giniso  v. 
Caiabrian  American  Citizens'  Mut. 
Ben.  Asso.  (1910)  66  Misc.  162,  121 
N.  Y.  Supp.  209.  This  decision  seems 
to  go  about  as  far  as  any  in  holding 
that  the  default  automatically  sus- 
pends the  member  and  his  rights.  In 
fact,  the  decision  can  hardly  be  recon- 
ciled with  some  of  the  cases  set  out 
infra.  III.,  which  construe  language  of 
similar  import  as  requiring  afiirmative 
action  by  the  insurer  in  order  to  work 
a  suspension. 

5.  Where  premium  note  given, 
i.  RraviMana  in  both  policy  and  note. 

Where  both  the  policy  and  a  pre- 


mium note  provide  that  if  any  instal- 
ment shall  not  be  paid  promptly  when 
due  the  policy  "shall  be  suspended,  in- 
operative, and  of  no  force  or  effect 
until"  paid,  no  affirmative  action  by  the 
insurer  is  essential  to  a  suspension, 
and  no  recovery  can  be  had  for  a  loss 
occurring  during  a  default.  McCul- 
lough  V.  Home  Ins.  Co.  (1907)  118 
Tenn.  263,  100  S.  W.  104,  12  Ann.  Cas. 
626;  Davis  v.  Home  Ins.  Co.  (1913) 
127  Tenn.  330,  44  L.R.A.(N.S.)  626, 
155  S.  W.  131.  In  the  McCullough  Case 
(Tenn.)  supra,  the  court  said:  "The 
stipulation  for  a  suspension  of  liabil- 
ity under  a  policy  in  case  of  default  in 
payment  of  the  premium  is  a  reason- 
able one,  made  to  enforce  prompt  pay>- 
ment  of  that  part  of  the  premium  for 
which  credit  is  given.  It  violates  no 
principle  of  public  policy  or  rule  of 
the  common  or  statute  law,  and  is  val- 
id. Such  a  stipulation  only  becomes 
effective  and  injurious  to  the  insured 
upon  their  own  default  in  a  matter  of 
which  they  have  full  notice,  and  about 
which  they  cannot  be  mistaken.  These 
being  the  terms  of  the  contract,  the 
decision  of  the  case  is  without  difficul- 
ty. The  well-aettled  rule,  as  stated 
and  enforced  in  the  adjudged  cases 
of  all  courts  of  last  resort  to  which 
we  have  had  access,  and  laid  down 
in  the  textbooks  of  authority  upon  this 
subject,  is  that  provisions  of  this  char- 
acter in  insurance  policies  are  valid 
and  enforceable,  and  that  if  a  loss 
occurs  while  the  insured  is  in  default, 
within  the  terms  of  his  policy,  no  re- 
covery can  be  had." 

And  where  the  policy  provides  that, 
on  the  failure  of  the  assured  to  pay 
the  note  when  due,  the  policy  "shall 
lapse  and  the  liability  of  the  company 
thereon  shall  be  suspended  .  .  . 
during  the  period  of  such  lapse  caused 
by  arrearage,''  and  the  note  stipulates 
that  default  will  render  the  policy  void, 
failure  to  pay  as  provided  defeats  re- 
covery for  loss  occurring  during  de- 
fault. Gleason  v.  Prudential  F.  Ins. 
Co.  (1912)  127  Tenn.  8,  161  S.  W.  1030. 

So,  under  provisions  in  an  applica- 
tion and  policy  that  if  a  premium  note 
shall  not  be  paid  when  due  the  policy 
"shall  cease  to  insure,"  and  the  "com- 
pany shall  not  be  liable  for  any  loss 
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or  damage  which  may  accrue  .  .  . 
during:  such  default,  nor  until  such 
policy  shall  be  revived,"  and  a  provi- 
sion in  a  premium  note  that  the  "'com- 
pany shall  not  be  liable  for  any  loss 
that  may  occur  during  the  time  this 
note  remains  overdue  and  unpaid,"  the 
obligation  of  the  risk  is  automatically 
suspended  during  the  default.  East 
Texas  F.  Ins.  Co.  v.  Perky  (1893)  5 
Tex.  Civ.  App.  698,  24  S.  W.  1080.  Fin- 
ley,  J.,  argued  as  follows:  "By  the 
terms  of  the  coYitract,  it  was  provided 
that  if  default  was  made  in  the  pay- 
ment of  either  of  the  premium  notes 
the  policy  should  cease  to  insure,  and 
the  insurance  company  should  not  be 
hable  during  such  default.  There  is 
an  independent  provision  in  the  con- 
tract, authorizing  either  party  to  it 
to  have  the  policy  canceled  at  any  time, 
upon  certain  notice,  and  adjustment 
of  the  premiums  paid.  Considering  all 
of  these  provisions  together, — giving 
to  each  of  them  its  legitimate  force 
and  effect, — we  think  the  fair  and  rea- 
sonable interpretation  is  that  it  was 
the  intention  that  the  nonpayment  of 
the  premium  notes  at  maturity  should 
have  the  effect  to  suspend  the  obliga- 
tion of  risk  during  the  continuance  of 
default  in  the  payment  of  the  premium. 
The  provision  that  the  'company  shall 
not  be  liable  for  any  loss  or  damage 
which  may  accrue  to  the  property  in- 
sured thereunder  during  such  default,' 
we  think,  evidences  the  intention  that 
the  policy  should  not  become  utterly 
extinguished  by  failure  to  pay  the  note 
at  maturity.  .  .  .  The  failure  on 
the  part  of  the  assured  to  pay  the 
premium  note  at  maturity  relieved  the 
company  of  liability  under  the  policy 
while  default  in  such  payment  con- 
tinued, unless  that  provision  in  the 
contract  was  waived  by  the  company, 
or  unless  the  company  was  guilty  of 
such  conduct  in  relation  thereto  as  to 
render  it  unfair  to  the  assured  that  it 
should  insist  upon  exemption  from 
liability  under  such  clause,  and  there- 
by became  estopped  from  denying  the 
continued  binding  force  of  the  obliga- 
tion of  risk.  .  .  .  The  fact  that  the 
policy  also  provided  that  the  company 
should  not  again  become  liable,  after 
default,  'until  such  policy  shall  be  re- 
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vived  by  written  consent  of  the  man- 
agers of  said  company's  instalment 
department,  or  by  an  officer  of  said 
company,  on  payment  of  all  amounts 
due  thereon,'  we  do  not  think  stands 
in  the  way  of  the  construction  of  the 
contract  which  we  have  given  to  it. 
That  provision  stands  upon  no  hifirher 
plane  of  binding  force  than  the  other 
provisions  of  the  policy." 

And  where  both  the  policy  and  a 
note  given  for  a  premium  provide  that 
the  policy  shall  become  void  "while/ 
or  ''so  long  as,"  or  "during  the  time' 
the  note  remains  due  and  unpaid,  or 
"until"  paid,  it  has  been  held  that  the 
insurer  is  not  liable  for  a  loss  occur- 
ring while  the  policy  remained  sus- 
pended by  a  default,  although  the  in- 
surer took  no  affirmative  action. 

United  States. — Cardwell  v.  Republic 
F.  Ins.  Co.  (1875)  12  Nat.  Bankr.  Reg. 
258,  Fed.  Cas.  No.  2,396. 

Arkansas. — Jefferson  Mut.  Ins.  Co. 
v.  Murry  (1906)  74  Ark.  507,  86  S.  W. 
813;  Driver  v.  Planters'  Mut.  Ins.  Asso. 
(1906)  78  Ark.  127,  93  S.  W.  752; 
American  Ins.  Co.  v.  Hombargrer 
(1908)  85  Ark.  337,  108  S.  W.  213. 

California.  —  Valentine  v.  Heab 
Camp,  P.  J.  W.  W.  (reported  herewith) 
ante,  380. 

Illinois. — Carlock  v.  Phoenix  Ins.  Go. 
(1891)  188  111.  210,  28  N.  E.  53;  Lenz 
V.  German  F.  Ins.  Co.  (1898)  74  111. 
App.  341. 

Indiana. — American  Ins.  Co.  v.  Hen- 
ley (1878)  60  Ind.  515;  Continental 
Ins.  Co.  V.  Dorman  (1890)  125  Ind.  189» 
25  N.  E.  213 ;  Michigan  Mut.  L.  Ins.  Co. 
V.  Custer  (1890)  128  Ind.  25,  27  N.  E. 
124. 

Iowa. — Beeman  v.  Farmers  Pioneer 
Mut.  Ins.  Asso.  (1897)  104  lowra,  88, 
65  Am.  St.  Rep.  424,  73  N.  W.  597. 

Kansas.  —  Continental  Ins.  Co.  v. 
Daly  (1885)  33  Kan.  601,  7  Pac.  158. 

Kentucky. — ^Blackerby  v.  Continen- 
tal Ins.  Co.  (1886)  83  Ky.  574;  Potter 
v.  Continental  Ins.  Co.  (1899)  107  Ky. 
326,  53  S.  W.  669. 

Michigan. — Williams  v.  Albany  City 
Ins.  Co.  (1870)  19  Mich.  451,  2  Am. 
Rep.  95. 

Missouri.  —  Barnes  v.  Continental 
Ins.  Ck>.  (1888)  30  Mo.  App.  539; 
Dircks  v.  German  Ins.  Co.  (1889)    34 
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Mo.  App.  31;  Sauner  v.  Phoenix  Ins. 
Co.  (1890)  41  Mo.  App.  480. 

Canada. — See  Meagher  v.  Home  Ins. 
Co.  (1860)  10  U.  C.  C.  P.  313,  and 
Meagher  v.  iEtna  Ins.  Co.  (1860)  19 
U.  C.  Q.  B.  580. 

In  Lenz  v.  German  F.  Ins.  Co.  (III.) 
supra,  the  court  said:  ''Under  the 
terms  of  the  note  and  polity,  the  latter 
was  suspended  during  the  period  of 
nonpayment  of  the  premium  note,  after 
its  maturity,  August  4, 1894,  and  would 
be  revived  only  upon  payment,  and 
then  only  from  the  time  of  such  pay- 
ment. By  the  terms  of  the  contract 
there  could  be  no  forfeiture  for  non* 
payment  of  the  premium  note,  for  the 
insured,  at  all  times,  had  the  right  to 
pay,  and  it  was  the  duty  of  the  in- 
surer to  receive  payment,  thereby  re- 
viving the  policy.  According  to  the 
terms  of  the  contract,  the  policy  was 
suspended  at  the  time  the  loss  oc- 
cunred,  in  consequence  of  which  appel- 
lee was  relieved  of  liability.  That 
which  counsel  insist  was  a  forfeiture 
was  not,  but  only  a  suspension  of  the 
policy  during  the  period  of  nonpay- 
ment of  the  note  after  it  was  due,  and 
which  was  effected  by  operation  of  the 
contract  made  by  appellant  himself. 
If  the  facts  relied  upon  had  the  eifect 
of  reviving  the  policy,  it  would  take 
effect  only  after  the  loss,  and  would 
therefore  be  unavailing  to  appellant'' 

And  in  Williams  v.  Albany  City  Ins. 
Co.  (Mich.)  supra,  in  discussing  the 
proper  interpretation  to  give  provi- 
sions declaring  a  policy  void  while 
premium  notes  remain  overdue  and 
unpaid,  the  court  said:  "Was  it  the 
Intention  that  the  policy  should  be- 
come utterly  and  finally  extinguished 
on  failure  to  pay  the  note  at  maturity? 
If  the  provision  had  stopped  with 
the  clause,  'and  this  policy  becomes 
void,'  such  would  have  been  the  true 
interpretation.  But  the  whole  in- 
strument, and  especially  the  whole 
provision  upon  the  same  identical  sub- 
ject, must  be  construed  together  to 
ascertain  the  intent;  and  the  clause 
last  cited  is  but  a  part  of  one  entire 
provision,  but  one  branch  or  member 
of  the  same  compound  sentence,  and 
is  inunediately  followed  by  the  qual- 
ifying clause,  showing  just  how  long 


the  policy  is  to  be  void  by  reason  of  the 
default, — 'while  said  past-due  notes  or 
obligations,  or  any  part  thereof,  shall 
remain  overdue  and  unpaid.'  This 
shows  just  as  clearly  the  intent  to 
limit  the  period  during  which  the  pol- 
icy shall  be  void,  as  the  previous  words 
do  to  make  it  void  at  all  or  for  any 
period  or  purpose.  In  other  words,  it 
shows  that,  notwithstanding  the  use 
of  the  term,  Void,'  the  intention  clear- 
ly was  only  to  suspend  its  operation  as 
a  policy  while  the  note  or  obligation 
should  remain  overdue  and  unpaid,  and 
that,  upon  payment  after  default,  the 
policy  should  again  take  effect  from 
the  time  of  the  payment,  and  continue 
for  the  remainder  of  the  period  orig- 
inally fixed;  and  that,  by  reason  of 
such  default,  it  should  only  become 
wholly  void,  or  cease  to  be  capable  of 
revival  as  a  policy,  in  case  that  default 
should  continue  to  the  end  of  the  pe- 
riod first  fixed  for  the  insurance.  The 
provision,  therefore,  is  but  a  stipula- 
tion, in  another  form  of  words,  that 
the  company  shall  not  be  liable  for 
any  loss  which  may  occur  during  the 
continuance  of  the  default." 

And  where  both  the  policy  and  the 
note  provide  that  failure  to  pay  a  pre- 
mium note  when  due  shall  avoid  the 
policy  "until  duly  reinstated,"  a  pol- 
icy automatically  becomes  inoperative 
with  the  delinquency,  and  so  contin- 
ues until  reinstated.  Hipp  v.  Fidelity 
Mut.  L.  Ins.  Co.  (1907)  128  Ga.  491,  12 
L.R.A.(N.S.)  319,  57  S.  E.  892. 

And  of  the  same  effect  are  provi- 
sions in  both  an  insurance  policy  and 
a  premium  note  that  the  insurer  shall 
not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  property  while 
any  instalments  of  the  premium  re- 
main due  and  unpaid. 

Indiana. — Continental  Ins.  Co.  v. 
Miller  (1891)  4  Ind.  App.  553,  3  N.  E. 
718;  Continental  Ins.  Co.  v.  Chew 
(1894)  11  Ind.  App.  330,  54  Am.  St. 
Rep.  506,  38  N.  E.  417. 

Kentucky* — Mudd  v.  German  Ins.  Co. 
(1900)  22  Ky.  L.  Rep.  308,  56  S.  W. 
977;  Continental  Ins.  Co.  v.  Browning 
(1902)  114  Ky.  183,  70  S.  W.  660;  Walls 
V.  Home  Ins.  Co.  (1903)  114  Ky.  611, 
102  Am.  St.  Rep.  298,  71  S.  W.  650; 
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Continental  Ins.  Co.  v.  Stratton  (re- 
ported herewith)  ante,  391. 

Michigan. — ^Robinson  v.  Continental 
Ins.  Co.  (1889)  76  Mich.  641,  6  L.R.A. 
95,  43  N.  W.  647. 

Nebrasita. — Hooker  v.  Continental 
Ins.  Co.  (1903)  69  Neb.  754,  96  N.  W. 
663. 

Ohio. — McEvoy  v.  Michigan  Mut.  L. 
Ins.  Co.  (1888)  2  Ohio  C.  D.  329. 

Ofdahoma.— St.  Paul  F.  &  M.  Ins. 
Co.  V.  Cooper  (1909)  25  Okla.  38,  105 
Pac.  198. 

Tennessee. — Dale  v.  Cc.itinental 
Ins.  Co.  (1895)  95  Tenn.  38,  31  S.  W. 
266;  Kimbro  v.  Continental  Ins.  Co. 
(1898)  101  Tenn.  245,  47  S.  W.  413; 
Johnson  v.  Continental  Ins.  Co.  (1907) 
119  Tenn.  598,  107  S.  W.  688. 

2.  ProviHiotts  in  policjf  only* 

A  conclusion  similar  to  that  reached 
in  the  cases  cited  in  the  next  preceding 
subdivision  has  also  been  reached 
where  it  seemingly  was  provided  in 
the  policy  only  that  the  insurer  should 
not  be  liable  for  any  loss  or  damage  oc- 
curring while  a  premium  note,  or  any 
part  thereof,  was  past  due  or  unpaid. 
Watrous  v.  Mississippi  Valley  Ins.  Co. 
(1872)  35  Iowa,  582;  Nedrow  v.  Farm- 
ers Ins.  Co.  (1876)  43  Iowa,  24;  Shakey 
v.  Hawkeye  Ins.  Co.  (1876)  44  Iowa, 
540;  Garlick  v.  Mississippi  Valley  Ins. 
Co.  (1876)  44  Iowa,  553;  Critchett  v. 
American  Ins.  Co.  (1880)  53  Iowa,  404, 
36  Am.  Rep.  230,  5  N.  W.  543;  Home 
Ins.  Co.  V.  Karn  (1897)  19  Ky.  L.  Rep. 
273,  39  S.  W.  501;  Mclntyre  v.  Mich- 
igan State  Ins.  Co.  (1883)  52  Mich.  188, 
17  N.  W.  781;  Burnham  v.  Michigan 
Mut.  L.  Ins.  Co.  (1907)  149  Mich.  84, 
112  N.  W.  704;  Mooney  v.  Home  Ins. 
Co.  (1897)  72  Mo.  App.  92;  Proebstel 
V.  State  Ins.  Co.  (1896)  14  Wash.  669, 
45  Pac.  308. 

Likewise,  a  provision  in  a  policy  of 
insurance,  rendering  it  void  during  the 
continuance  of  default  in  payment  of 
any  instalment  of  a  premium  note,  is 
self-operative  during  the  period  of 
such  default,  so  as  to  release  the  in- 
surer from  liability  for  a  loss  occur- 
ring during  the  same.  American  Ins. 
Co.  V.  Klink  (1877)  65  Mo.  78;  Phenix 
Ins.  Co.  V.  Bachelder  (1891)  32  Neb. 
490,  29  Am.  St.  Rep.  443,  49  N.  W.  217, 


affirmed  on  rehearing  in  (1894)  39 
Neb.  95,  57  N.  W.  996;  Wall  v.  Home 
Ins.  Co.  (1867)  36  N.  Y.  157,  affirming 
(1861)  8  Bosw.  597.  In  the  Phenix 
Ins.  Ck>.  Case  (Neb.)  supra,  the  court 
said:  'It  is  obvious  that  the  failure 
to  pay  the  premium  note  at  maturity 
suspended  the  policy  until  payment 
was  made.  It  could  have  been  revived 
for  the  balance  of  the  term,  by  makincr 
full  payment  at  any  time  before  the 
loss.  This,  as  we  have  seen,  he  failed 
to  do.  True,  after  maturity  of  the 
note,  he  paid  $15  thereon,  but  this  did 
not  give  him  the  right  to  avail  himself 
of  the  benefits  of  the  contract  of  in- 
surance. Nothing  short  of  full  pay- 
ment, or  a  waiver  of  the  stipulation  in 
the  policy,  could  have  the  effect  to 
remove  the  suspension  caused  by  the 
failure  to  pay  the  note.  The  clause 
referred  to  is  not  unreasonable.  It  is 
but  fair  and  just  that  while  the  in- 
sured is  in  default  in  the  payment 
of  his  note  the  company  should  not  be 
liable  for  loss,  when  the  parties  have 
so  agreed.  We  have  no  right  to  make 
a  new  contract  for  them»  or  refuse  to 
enforce  the  one  they  have  made.  To 
hold  that  the  policy  was  in  force  at 
the  time  of  the  fire  would  be  to  set 
aside  and  disregard  the  plain  stipula^ 
tion  of  the  parties." 

And  the  same  is  true  where  the 
contract  provides  that  the  policy  shall 
be  void  while  a  premium  note  remains 
overdue  and  unpaid.  Gorton  v.  Dod^e 
County  Mut.  Ins.  Co.  (1875)  39  Wia. 
121. 

And  a  by-law  of  a  mutual  insurance 
company,  providing  that  if  an  assess- 
ment on  a  premium  note  is  not  paid 
within  a  specified  time  after  notice 
the  policy  shall  be  "void  until  the 
said  assessment  be  paid,"  has  been 
held  self-executing,  so  that  the  com- 
pany need  neither  declare  the  policy 
void  nor  give  notice  of  the  suspension 
to  the  insured.  Fogle  v.  Lycoming: 
Mut.  Ins.  Co.  (1860)  3  Grant,  Gas. 
(Pa.)  77;  Hummel  &  Go's  Appeal 
(1875)  78  Pa.  320;  Lycoming  F.  Ins. 
Co.  V.  Rought  (1881)  97  Pa.  415.  In 
the  Hummel  &  Go.  Case  (1875)  78  Pa. 
320,  supra,  the  court.  Per  Curiam, 
said :  **The  effect  of  the  .  .  .  sec- 
tion is  merely  to  suspend  the  benefit 
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of  the  policy,  after  thirty  days*  de- 
fault in  payment,  until  payment  of 
the  assessment  is  made  either  volun- 
tarily or  involuntarily,  the  company 
by  the  same  section  being:  authorized 
to  retain  the  premium  note  to  enforce 
collection.  The  mistake  of  the  master 
is  in  treating  the  words  'null  and 
void'  as  creating  an  absolute  extin- 
guishment of  the  contract;  whereas 
the  provision  is  only  a  contract  mode 
of  enforcing  payment  of  the  premium, 
by  withholding  the  protection  of  the 
policy  during  the  default,  the  contract 
itself  remaining  in  life,  and  its  opera- 
tion only  being  suspended,  by  its  own 
terms,  until  payment  is  made  by  the 
insured,  or  the  assessment  collected 
under  the  premium  note.  The  mo- 
ment payment  was  made  the  contract, 
which  was  still  alive,  became  again 
operative  in  its  protection.  There 
was  no  option  to  be  exercised  by  the 
company  in  order  to  put  an  end  to  the 
contract,  but  the  contract,  propria 
vigore,  suspended  the  protection  until 
the  default  was  at  an  end.  Clearly  it 
is  the  right  of  the  parties  to  make  this 
condition  in  their  contract,  and  espe- 
cially in  such  a  case,  where  by  the 
policy  the  relation  of  membership  is 
created.^ 

And  under  a  provision  in  a  fire 
policy  that  the  company  shall  not  be 
liable  for  any  loss  occurring  at  a  time 
when  any  premium  note  shall  be  due 
and  unpaid,  delinquency  itself  sus- 
pends the  risk  during  the  default. 
Antes  v.  State  Ins.  Co.  (1900)  61  Neb. 
65,  84  N.  W.  412. 

So,  it  has  been  held  that  a  provision 
in  a  fire  insurance  policy  that,  in  case 
any  part  of  a  premium  note  is  not 
paid  when  due,  "this  policy  shall  lapse 
and  the  same  shall  be  suspended,  in- 
operative, and  of  no  force  or  effect  so 
long  as"  the  default  continues,  is 
self-operative  and  may  be  enforced  by 
the  insurer.  Belk  v.  Capital  F.  Ins. 
Co.  (1918)  102  Neb.  702,  169  N.  W. 
262   (as  ruled  in  the  first  headnote). 

And  a  provision  in  a  policy  that  if 
a  premium  note  is  not  paid  when  due 
the  policy  shall  lapse  and  cease  to  be 
in  force,  and  remain  inoperative  while 
the  note  is  past  due  and  unpaid,  and 
the  insurer  not  liable  during  the  de- 


fault, is  self-operative,  and  default  in 
payment  itself  constitutes  a  suspen- 
sion and  a  defense  to  a  claim  based  on 
a  loss  following  default  and  preceding 
payment.  Home  F.  Ins.  Co.  v.  Gar- 
bacz  (1896)  48  Neb.  827,  67  N.  W.  864. 

And  a  provision  that  the  policy 
''shall  be  suspended,  inoperative,  and 
of  no  force  or  effect  so  long  as"  any 
premium  note  remains  due  and  un- 
paid, and  that  the  insurer  shall  not 
be  liable  for  any  loss  while  such  de- 
fault continues,  is  self-operative  so  as 
to  excuse  liability  for  a  loss  occurring 
after  the  maturity  of  a  premium  note, 
and  while  the  same  is  unpaid.  Hous- 
ton V.  Farmers  &  M.  Ins.  Co.  (1902) 
64  Neb.  138,  89  N.  W.  685. 

Likewise,  default,  under  a  provision 
in  a  policy  that  when  default  shall  be 
made  on  a  premium  note  '*all  obliga- 
tions of  the  company  to  the  insured 
shall  be  suspended  until  such  time  as 
the  said  note  shall  be  fully  paid,''  pre- 
cludes a  recovery  unless  the  default 
be  waived.  Joliffe  v.  Madison  Mut. 
Ins.  Co.  (1875)  39  Wis.  Ill,  20  Am. 
Rep.  35. 

3,  l*fovlHio9%s  In  note  and  not  in  policy. 

Under  a  provision  in  a  premium 
note  declaring  the  insurance  void 
while  such  note  remains  due  and  un- 
paid, at  least,  where  the  note  is  ex- 
pressly made  a  part  of  the  contract 
of  insurance,  the  mere  failure  to  pay 
the  note  when  due  has  been  held  to 
itself  avoid  the  policy  during  the  de- 
linquency. Hale  V.  Michigan  Farm- 
ers Mut.  F.  Ins.  Co.  (1907)  148  Mich. 
453,  111  N.  W.  1068. 

And  the  same  conclusion  has  been 
reached  where  it  merely  appeared 
that  the  stipulation  for  suspension  of 
benefits  so  long  as  the  delinquency 
continued  was  contained  in  the  pre- 
mium note.  New  Zealand  Ins.  Co.  v. 
Maaz  (1899)  13  Colo.  App.  493,  59 
Pac.  213. 

On  the  other  hand,  in  Wilson  v. 
Home  Ins.  Co.  (1879)  6  Ohio  Dec.  Re- 
print, 708,  where  the  provisions  of 
the  policy  are  not  reported,  but  it 
appeared  that  a  note  given  for  an 
insurance  premium  contained  a  stip- 
ulation that  if  not  paid  at  maturity 
the  insurance  should  not  be  binding 
upon  the   insurer  while   the   default 
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continued,  the  court  charged  the  jury 
that  the  mere  fact  that  the  note  was 
not  paid  at  maturity  did  not  of  itself 
avoid  the  policy,  but  simply  gave  the 
insurer  the  option  of  declaring  a  for- 
feiture, which  option,  it  was  said, 
**must  be  asserted  by  clear  and  un- 
equivocal acts/'  It  should  be  noted  in 
connection  with  the  fact  that  the  re* 
porter  states  that  this  decision  fol- 
lows strictly  the  decision  in  Mutual 
L.  Ins.  Co.  V.  French  (1876)  30  Ohio 
St.  240,  27  Am.  Rep.  443,  that  in  that 
case  the  provisions  provided  for  an 
absolute  forfeiture  rather  than  a  mere 
suspension  during  default,  which  fact 
alone  affords  sufficient  ground  for  dis- 
tinguishing the  cases. 

And  in  Shawnee  Mut.  F.  Ins.  Co. 
V.  Cannedy  (1912)  36  Okla.  738,  44 
L.R.A.(N.8.)  376,  129  Pac.  865,  where 
the  premium  note  provided  that,  if 
not  paid  at  maturity,  the  policy  should 
be  '^null  and  void,  and  so  remain  until 
the  same  shall  be  fully  paid,''  which 
clause  is  really  a  suspension  rather 
than  a  forfeiture  clause,  the  court 
seems  to  have  taken  the  same  view 
as  was  expressed  in  the  Wilson  Case, 
it  having  cited  with  seeming  approval 
Mutual  L.  Ins.  Co.  v.  French,  as 
holding  "that  a  condition  such  as  con- 
tained in  the  notes  given  for  pre-* 
miums  in  this  case  did  not  render 
the  policy  void  until  the  company 
had,  by  affirmative  action,  declared 
the  policy  forfeited.**  However,  the 
decision  in  the  Cannedy  Case  may 
perhaps  be  distinguished  from  others 
which  reached  a  contrary  conclusion, 
on  the  ground  that  here  the  provision 
for  suspension  was  in  the  note,  but 
not  in  the  policy.  In  fact  the  court 
points  out  that  such  a  provision  as 
the  one  before  it  in  a  premium  note, 
but  not  in  the  policy,  is  nugatory,  and 
also  that  where  the  provision  for  for- 
feiture is  contained  in  the  note  equity 
will  relieve  against  it,  for  the  reason 
that  its  object  is  merely  to  secure 
prompt  payment  of  the  note,  and,  as 
the  breach  of  the  agreement  to  pay 
promptly  can  be  compensated,  equity 
will  relieve  against  the  forfeiture. 
It  is  of  interest,  in  connection  with 
this  decision,  that  although  there  is 
a  difference  of  opinion  as  to  its  valid- 
ity,   the    contention    has    sometimes 


been  advanced  that  where  the  provi- 
sion for  suspension  in  case  of  nonpay- 
ment forms  no  part  of  the  original 
contract,  but  is  found  only  in  the  note 
itself,  it  is  in  the  nature  of  a  condition 
subsequent,  which  only  becomes  op- 
erative when  the  insurer  elects  to  take 
advantage  thereof.  For  an  illus- 
trative case,  see  Columbian  Nat.  L. 
Ins.  Co.  V.  Mulkey  (1913)  13  Ga.  App. 
508,  79  S.  E.  482,  which,  however,  does 
not  fall  within  the  scope  of  the  pres- 
ent annotation. 

4.  Under  sUttttte» 

In  a  few  instances,  statutes  relating 
to  suspension  and  forfeiture  of  insur- 
ance for  nonpayment  of  premium 
notes,  etc.,  have  been  enacted,  which 
control  the  decisions  in  cases  falling 
within  the  scope  of  the  present  anno- 
tation. 

For  instance,  it  has  been  held  that 
a  provision  ordinarily  sufficient  auto- 
matically to  work  a  suspension  does 
not  have  that  effect  where  a  statute 
regulating  suspension  of  insurance 
policies  for  nonpayment  of  premium 
notes  has  not  been  complied  with. 
Thus,  in  Schultz  v.  Des  Moines  Mut. 
Hail  &  Cyclone  Ins.  Asso.  (1915) 
35  S.  D.  627,  153  N.  W.  884, 
Ann.  Cas.  1917D,  78,  where  the 
by-laws  of  a  mutual  insurance  com- 
pany provided  that  a  member  ''should 
stand  suspended,"  and  that  the  asso- 
ciation should  not  be  liable  for  any 
loss  occurring  while  any  assessments 
were  overdue  and  unpaid,  it  was  held 
that  such  by-law  did  not,  by  reason  of 
the  nonpayment  of  an  assessment,  in 
law,  suspend  the  policy,  where  the  in- 
surer had  not  given  the  notice  required 
by  S.  D.  Civ.  Code,  §  677,  which  pro- 
vided that  no  policy  of  insurance 
should,  by  virtue  of  any  condition  or 
provision  thereof,  be  suspended  for 
nonpayment  of  any  note  or  obligation 
taken  for  the  premium  unless  the  in* 
surer  should,  among  other  things,  give 
not  less  than  thirty  days'  notice  of  the 
effect  upon  the  policy  of  nonpayment, 
etc.  It  was  said:  "Inasmuch  as  re- 
spondent [insured]  was  not  given  the 
notice  of  assessment  required  by  law» 
his  policy  of  insurance  was  not,  in 
point  of  law,  suspended  by  reason  of 
his  nonpayment  of  his  assessment,  not- 
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withstanding^  the  provisions  of  the  by- 
laws of  the  company.  By-laws  in  con- 
flict with  express  provisions  of  stat- 
ute cannot  be  sustained.  The  law  re- 
quires the  officers  of  the  company  to 
give  a  certain  kind  of  notice.  They 
did  not  do  so.  If  they  intended  to 
suspend  that  policy,  they  should  have 
given  the  notice  pointed  out  in  the 
statute.  The  fact  that  the  policy  was 
not  suspended  at  the  time  of  the  loss, 
in  1912,  was  due  to  their  negligence 
or  ignorance  of  the  provisions  of  oar 
laws." 

For  another  statutory  provision 
which  expressly  requires  that,  where 
a  note  has  been  given  for  a  premium 
on  a  fire  policy,  notice  must  be  given 
the  insured  before  cancelation  of  the 
poh*cy  for  nonpayment,  see  Antes  v. 
State  Ins.  Co.  (1960)  61  Neb.  55y  M 
N.  W.  412,  which  cites  an  Iowa  stat- 
ute to  this  effect,  but  in  which  the 
court  declined  to  pass  upon  the  effect 
of  the  same  upon  a  provision  of  the 
character  under  consideration  in  the 
present  annotation,  on  the  ground 
that  the  policy  in  suit  was  a  Nebraska 
and  not  an  Iowa  contract. 

Ill,  Pi*ortotoii«  requiring  affirmative  ac* 

tton. 

It  has  been  said  that  "it  is  only  in 
those  cases  where  the  language  of  the 
by-laws  [contract  of  insurance]  per- 
mits of  no  other  construction  that  the 
courts  hold  that  the  mere  failure  to 
pay  an  assessment  within  the  time, 
ipso  facto,  works  a  suspension  or  for- 
feiture' In  such  cases  the  member  is 
summarily  deprived  of  his  rights  in 
the  order  [insurance],  and  such  ac- 
tion is  not  favored,  and  therefore  such 
provisions  are  always  strictly  con- 
strued by  the  courts  in  favor  of  the 
member  [insured],  and  against  the 
order  [insurer]."  Burchard  v.  West- 
em  Commercial  Travelers  Asse. 
aOOS)  139  Mo.  App.  606,  12S  S.  W. 
973. 

However,  it  seems  that  few  of  the 
cases  in  which  it  has  been  held  that 
the  provisions  under  consideration 
were  not  self-operative  have  actually 
needed   to    invoke   so   broad    a   rule. 

For  instance,  it  has  been  held  that 
affirmative  action  is  required  where 
the  provision  is  that  upon  default  in 


payment  of  dues  the  delinquent  "may 
be  suspended,"  and  that  no  member 
shall  be  suspended  ''without  a  fair  and 
impartial  trial,"  etc.  Rogers  v.  Union 
Benev.  Soc.  (1901)  111  Ky.  598,  55 
L.R.A.  605,  64  S.  W.  444. 

And  it  has  been  held  that,  even 
where  the  contract  provides  that  a 
delinquent  member  ''shall  stand  sus- 
pended," the  provision  is  not  self- 
operative,  if  the  contract  also  provides 
a  formal  method  by  which  a  member 
may  be  suspended  and  his  beneficiary 
certificate  canceled.  Tourville  v. 
Brotherhood  of  Loc<miotive  Firemen 
(1894)  54  IlL  App.  71;  Scheufler  v. 
Grand  Lodge,  A.  O.  U.  W.  (1891)  45 
MiiUL  256,  47  N.  W.  799 ;  Backdahl  v. 
Grand  Lodge,  A.  O.  U.  W.  (1891)  46 
Minn*  61,  48  N.  W.  454. 

And  the  fact  that  a  provision  that 
a  delinquent  member  of  a  mutual  bene- 
fit association  "shall,  by  that  fact, 
stand  suspended"  from  membership 
and  benefits,  was  followed  by  other 
clauses  making  provision  whereby  the 
lodge  might  appropriate  funds  for  the 
payment  of  deficiencies,  has  been  held 
to  prevent  the  nonpayment  of  an  as- 
sessment, operating  ipso  facto  as  a 
suspension  without  any  action  being 
taken  by  the  lodge  in  that  respect. 
Flicek  V.  High  Court,  C.  O.  F.  (1900) 
90  111.  App.  344;  Bange  v.  Supreme 
Council,  L.  H.  (1907)  128  Mo.  App. 
461,  105  S.  W.  1092,  reaffirmed  on  sub- 
sequent appeal  in  (1910)  153  Mo.  App. 
154,  132  S.  W.  276,  and  again  in  (1913) 
179  Mo.  App.  21,  161  S.  W.  652.  See 
also  Murphy  v.  Independent  Order,  S. 
D.  J.  (1900)  77  Miss.  830,  50  L.R.A. 
Ill,  27  So.  624.  However,  where  the 
provision  is  that  the  association 
might  pay,  which  privilege  is  confined 
to  a  specified  period,  it  has  been  held 
that  a  refusal  upon  the  part  of  the 
order  to  pay  an  assessment  clearly  re- 
sults in  a  suspension  of  the  delinquent 
member.  Bange  v.  Supreme  Council, 
L.  H.  (1907)  128  Mo.  App.  461,  105 
S.  W.  1092. 

And  where  the  contract  provides 
that  upon  default  of  the  insured  or  his 
becoming  in  arrears  he  "shall  be  sus- 
pended," and  also  prescribes  a  formal 
method  for  such  suspension,  t^e  rule 
is  that  default  in  payment  does  not 
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ipso  facto  operate  as  a  suspension 
from  benefits,  and  that  action  must  be 
taken  in  the  mode  prescribed  by  the 
contract.  Osterman  v.  District  Grand 
Lodge,  L  O.  B.  B.  (1896)  5  Cal. 
(Unrep.)  237,  43  Pac.  412.  It  was  fur- 
ther held  in  that  case  that  under  such 
provisions  the  failure  of  a  subordinate 
lodge  of  a  mutual  benefit  insurance 
association  formally  to  suspend  a  de- 
linquent member. is  not  excused  by  the 
facts  that  the  assured  was  secretary  of 
such  lodge,  and  that  the  failure  to  in- 
stitute formal  proceedings  for  suspen- 
sion was  the  result  of  his  failure  to  re- 
port his  own  delinquency. 

So,  where  the  charter  of  a  mutual 
benefit  insurance  company  provided 
that  on  default  in  payment  of  assess- 
ments the  delinquent  member's  insur- 
ance ''may  be  suspended  or  canceled 
by  the  secretary  or  board  of  directors, 
•  .  .  provided  that  when  the  insur- 
ance is  suspended  or  canceled  by  the 
secretary  an  appeal  may  be  made  to 
the  board  of  directors,''  etc.,  it  has 
been  held  that  default  itself  will  not 
work  a  suspension.  Olmstead  v. 
Farmers'  Mut.  F.  Ins.  Co.  (1883)  50 
Mich.  200,  15  N.  W.  82.  In  the  course 
of  his  argument.  Graves,  Ch.  J.,  said : 
"Wherever  a  forfeiture,  whether  total 
or  partial,  is  intended  to  be  authorized 
on  the  happening  of  some  state  of 
facts,  the  provisions  for  it  should 
never  be  administered  in  a  form  or 
mode  more  rigorous  than  a  strict  con- 
struction against  the  party  seeking  or 
insisting  on  the  forfeiture  will  fairly 
justify,  'and  where  the  question  is 
whether  it  was  the  purpose  that  there 
should  be  no  forfeiture  unless  ordered 
as  the  result  of  a  hearing;  or  whether 
the  design  was  that  it  should  imme- 
diately arise  from  the  occurrence  of 
certain  facts  without  any  authentic 
finding  of  their  existence;  or,  again, 
whether  it  was  the  intention  that  it 
might  be  produced  by  a  mere  ex  parte 
and  arbitrary  determination,  it  is  in- 
cumbent on  the  court  to  incline  strong- 
ly towards  the  first  construction.  The 
rule  is  universal,  and  it  rests  upon 
natural  equity,  that  where  the  real 
subject  is  whether  one  shall  lose  a 
right  or  another  gain  an  advantage,-  it 
will  always  be  intended,  if  the  case 


will  in  any  wise  admit  of  it,  that  the 
matter  was  meant  to  be  settled  by  an 
exercise  of  judgjment  respecting  the 
facts,  after  opportunity  given  to  the 
parties  to   be   heard.     The  principle 
applies.    It  is  inferable  from  the  char- 
ter that  it  was  not  intended  that  a 
forfeiture  or  suspension  should  come 
of  itself  on  a  neglect  of  payment,  or 
be  brought  about  without  any  hearing, 
or  any  considerate  judgment  on  the 
existence  of  the  necessary  facts  or  the 
desirability  of  the  thing  itself.     The 
secretary  or  board  of  directors  may 
suspend  or  cancel  the  insurance.    Here 
an  act  to  accomplish  the  result  is  con- 
templated and  discretion  is  distinctly 
implied,  and  whether  this  act  is  by 
the  secretary  or  the  board,  the  sub- 
stantial form  and  the  course  of  doing 
it  are  to  be  the  same.    But  an  appeal 
is  authorized  from  the  secretary.  Why 
require  the  act  referred  to  or  allow 
the  appeal,  if  the  forfeiture  or  sus- 
pension   was    to    result    exclusively 
from  a  default,  or  from  an  ex  parte 
decision?    The  appeal  is  not  restrict^ 
ed  to  the  company.    It  is  allowed  to 
the  other  party,  and  it  would  be  ab- 
surd to  say  that  a  result  subject  to 
be  appealed  from  by  the  parties  was 
intended  to  be  an  ex  parte  result,  or  a 
result  not  amenable  to  judgment  or 
discretion,  but  one  inevitable  in  its  na- 
ture.     The    charter    provision    sup- 
poses a  determination  capable  of  being 
appealed  from  by  the  parties,  and  on 
an  occasion  on  which  claims  and  ob- 
jections could  be  urged  and  decided.  It 
is  needless  to  go  further.    There  was 
neither  any  hearing  nor  any  corporate 
declaration  of  forfeiture   or  suspen- 
sion, and  the  defense  failed  wholly  on 
its  own  theory." 

And  it  has  been  held  that  a  provi- 
sion in  an  insurance  policy  that,  upon 
failure  to  pay  assessments,  the  insured 
''shall  be  suspended  and  his  certificate 
become  null  and  void,  and  all  rights 
and  benefits  .  .  .  forfeited,"  when 
followed  by  a  clause  to  the  effect  that 
"a  member  who  has  been  suspended 
for  nonpayment  of  his  dues  and  assess- 
ments may  be  reinstated,"  does  not 
operate  automatically,  but  requires 
some  affirmative  action  on  the  part  of 
the  insured.     Brooks  v.  Conservative 
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L.  Ins.  Co.  (1906)  132  Iowa,  377,  119 
Am.  St.  Rep.  660,  106  N.  W.  913,  11 
Ann.  Cas.  339.  In  reaching:  this  con- 
clusion, the  court  said:  "The  provi- 
sion in  the  original  certificate  with 
reference  to  suspension  for  nonpay- 
ment which  has  already  been  quoted 
is  not»  as  we  think,  self-executing,  but 
implies  that  to  effect  such  suspension 
and  the  consequent  forfeiture  of  all 
rights  and  benefits  under  the  certifi- 
cate, some  affirmative  action  shall  be 
taken  by  the  association,  and  that  only 
after  proper  action  has  been  taken 
does  the  certificate  become  null  and 
void.  After  suspension  the  member 
has  the  right  to  be  reinstated  on  pay- 
ment of  back  dues  and  assessments 
and  the  furnishing  of  a  certificate  of 
good  health,  and  this  provision  evi- 
dently contemplates  some  act  of  sus- 
pension and  notice  thereof  to  the  mem- 
ber, after  which  his  privilege  to  se- 
cure reinstatement  may  be  exercised. 
Under  the  general  rules  with  refer- 
ence to  forfeitures,  and  construction 
of  the  contract  of  insurance  most 
strongly  against  the  company,  we  have 
no  hesitation  in  reaching  the  conclu- 
sion that  the  provisions  above  quoted 
as  to  suspension  imply  an  affirmative 
act  on  the  part  of  the  association  or 
the  duly  authorized  officers  thereof.'' 
But  that  a  provision  relating  to  the  re- 
instatement of  a  "suspended"  member 
of  a  mutual  benefit  society,  even  when 
following  a  provision  which,  without 
qualification,  declares  that  nonpay- 
ment of  dues  shall  render  the  benefit 
certificate  ''null  and  void,"  does  not 
prevent  delinquency  from  ipso  facto 
suspending  and  annulling  a  certifi- 
cate, see  Munger  v.  Brotherhood  of 
American  Yeomen  (1915)  176  Iowa, 
291,  154  N.  W.  879. 

And  where  the  laws  of  a  fraternal 
benefit  association  provide  that  a  cer- 
tificate of  membership  is  annulled  by 
the  suspension  of  the  beneficiary,  it 
has  been  held  that  a  forfeiture  of 
benefits  does  not  attach  until  the  de- 
linquent member  is  actually  and  legal- 
ly suspended.  Lewis  v.  Western  Fu- 
neral Ben.  Asso.  (1398)  77  Mo.  App. 
$86,  citinir  to  the  same  effect,  the  case 
otPuhr  V.  Grand  Lodge,  G.  O.  H,,  said 
to  be  unreported  (but  see  (1898)  77 


Mo.  App.  47,  where  a  case  so  entitled 
is   reported). 

And  it  has  been  held  that  a  provision 
to  the  effect  that,  upon  default  or  fail- 
ure to  pay,  the  insured  ''shall  be  sus- 
pended," requires  that  the  suspension 
be  made  by  some  affirmative  action  of 
the  insurer,  and  that  the  mere  non- 
payment of  an  assessment  does  not  of 
itself  operate  as  a  suspension,  suffi- 
cient to  cut  off  benefits.  Scheu  v.  Grand 
Lodge,  O.  D.  I.  F.  (1888)  17  Fed.  214; 
Wilson  V.  District  Council,  S.  M.  W. 
(1916)  80  Cal.  App.  190,  157  Pac.  629; 
Stiefel  V.  Amalgamated  'Sheet  Metal 
Workers'  Local  Union  (1917)  208  IlL 
App.  121;  Jelly  v.  Muscatine  City  & 
County  Mut.  Aid  Soc.  (1903)  120  Iowa, 
689,  98  Am.  St.  Rep.  378,  95  N.  W.  197. 
In  Jelly  v.  Muscatine  City  &  County 
Mut.  Aid  Soc.  (Iowa)  supra,  the  court, 
after  declaring  that  it  was  clear  that 
the  clause  under  consideration  was 
not  intended  to  be  self -executing,  con- 
tinued as  follows:  "Some  affirmative 
action  on  the  part  of  the  association 
was  contemplated  before  the  certifi- 
cate holder  should  become  suspended. 
The  expression  'shall  be  suspended/  as 
the  same  appears  in  said  article,  is 
declaratory  merely  of  the  right  of  the 
association  to  suspend  for  nonpayment 
of  assessments,  and  it  cannot  be  said 
that  membership  or  standing  has  been 
lost  or  forfeited  as  long  as  the  so- 
ciety does  not  see  fit  to  exercise  such 
right.  A  mere  delinquency  of  a  mem- 
ber of  a  mutual  benefit  association  to 
pay  dues  or  assessments  does  not  de- 
feat his  good  standing  as  long  as  he 
has  a  right  to  pay  and  the  association 
forbears  to  take  action.''  And  the  dis- 
tinction between  cases  where  the  pro- 
vision is  merely  "shall  be  suspended," 
and  cases  where  the  provision  is  that 
the  insured  shall  "stand  suspended 
.  .  .  without  further  notice,"  was 
pointed  out  in  the  much-cited  case  of 
Borgraefe  v.  Supreme  Lodge,  K.  L.  H. 
(1886)  22  Mo.  App.  127.  Thompson, 
J.,  in  construing  the  latter  provision, 
said:  "It  was  argued  in  behalf  of  the 
plaintiff,  at  the  bar,  that  there  was  no 
forfeiture  in  this  case  because  the 
declaration  of  a  forfeiture  is  a  judicial 
act,  and  neither  Ada  lodge,  nor  any 
other  judicatory  having  the  power  to 
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declare  a  forfeiture,  had  so  adjudged. 
This  contention  has  no  foundation,  in 
view  of  the  fact  that  under  the  provi- 
sion of  section  three  of  law  two, 
above  quoted,  it  is  not  necessary 
that  the  lodge  or  any  other  ju- 
dicatory of  the  order  should  ad- 
judge a  forfeiture  against  a  de- 
linquent member  for  nonpayment  of 
an  assessment  for  a  death  benefit,  but 
that,  on  the  contrary,  the  suspension 
attaches  by  operation  of  law.  There 
is,  in  view  of  this  provision,  a  plain 
distinction  between  this  case  and  cases 
which  have,  arisen  under  the  constat- 
ing instruments  of  mutual  insurance 
companies  and  other  benevolent  or- 
ders of  this  character,  where  the  gov- 
erning statute  recites  that,  for  the 
nonpayment  of  dues  or  other  named 
delinquency,  the  member  may  be  sus- 
pended by  the  lodge  or  other  judica- 
tory. Here  the  member  is  not  sus- 
pended until  the  lodge  or  other  desig- 
nated judicatory  exercises  the  power 
of  suspension.  .  .  .  The  reason  is 
that  whatever  right  the  lodge  or  the 
order  may  have  against  the  member, 
for  an  infraction  of  its  rules,  must  be 
sought  in  conformity  with  the  laws 
and  rules  of  the  order.  The  remedy 
therein  prescribed  must  be  exhausted 
before  resort  can  be  had  to  the  judi- 
cial courts.  .  .  .  But  where,  »s  in 
this  case,  the  suspension  attaches  by 
operation  of  law  upon  an  event  named, 
and  the  member  dies  before  the  sus- 
pension has  been  set  aside,  in  con- 
formity with  the  rules  of  the  order, 
there  can  be  no  recovery  upon  his 
benefit  certificate.'' 

So,  it  has  been  held  that  a  provision 
of  a  by-law  of  a  mutual  benefit  society 
that  upon  the  failure  of  a  member  to 
pay  his  dues  the  lodge  ''shall  suspend 
him"  does  not,  on  failure  of  a  member 
to  pay,  ipso  facto  suspend  him  with- 
out any  action  upon  the  part  of  the 
lodge.  Grand  Lodge,  F.  A.  M.  v.  Dil- 
lard  (1918)  —  Tex.  Civ.  App.  — ,  162 
S.  W.  1173. 

And  in  Order  of  United  Commercial 
Travelers  v.  McAdam  (1903)  61  C.  C. 
A.  22,  125  Fed.  358,  in  holding  that, 
where  it  waa  provided  that  members, 
upon  failure  to  pay  dues  or  assess- 
ments when  due,  "shall  be  suspended 


from  the  order  at  a  regular  meeting 
of  the  council,  .  .  .  and  from  all 
benefits  derived  therefrom,''  the  mere 
failure  to  pay  assessments  did  not  in 
itself  work  a  suspension,  although  the 
quoted  provision  was  followed  by  an- 
other which  provided  that  a  defaulting 
member  ''shall  inmiediateiy  on  the  hap- 
pening of  such  default,  and  by  virtue 
thereof,  forfeit  his  good  standing 
.  .  .  and  all  right  to  indemnity  and 
benefits  of  whatsoever  character,"  the 
court  said :  "The  two  provisions  afore- 
said, standing  as  they  do  in  juxtaposi- 
tion, must  be  read  and  construed  to- 
gether; and  they  must  be  so  read  in 
the  light  of  the  well-established  rule 
that  insurance  contracts  and  other  in- 
struments of  that  nature,  whereby  an 
indemnity  is  promised  in  case  of  death 
or  accident,  must  be  construed  most 
strongly  against  the  insurdr,  and  so 
as  to  avoid,  if  possible,  a  forfeiture  of 
the  rights  of  the  insured,  where  the 
language  employed  in  formulating  the 
contract  gives  rise  to  doubt  or  uncer- 
tainty as  to  its  proper  interpretation. 
As  contracts  of  that  nature  are  formu- 
lated by  the  insurer,  and  generally 
with  an  eye  singly  to  the  protection  of 
its  own  interests,  it  is  the  insurer's 
duty  to  see  to  it  that  the  various  pro- 
visions which  they  contain  are  har- 
monious, and  that  the  intentions  of  the 
contracting  parties  are  clearly  ex- 
pressed. ...  It  is  apparent,  there- 
fore, that  the  subject  of  suspending  a 
member  who  is  in  default  is  one  to  be 
considered  and  acted  upon  at  a  regular 
meeting  of  the  local  council,  and  the 
exercise  of  this  power  involves  the 
exercise  of  some  discretion  on  the  part 
of  the  local  body."  And  see  Schwartz 
V.  St.  Elizabeth  Roman  &  G.  Catholic 
Union  (1907)  21  Ohio  C.  C.  N.  S.  165, 
wherein  the  court  quoted  with  ap- 
proval the  following  statement  taken 
from  note  1,  page  1087,  of  3  Am.  iL 
Eng.  Enc.  Law:  "Where  a  suspension 
for  nonpayment  of  dues  is  provided  for 
in  the  laws  of  the  association  [refer- 
ring to  mutual  benefit  associations], 
and  it  is  also  provided  that  such  siio- 
pension  shall  work  a  forfeiture  of 
benefits,  the  fact  of  delinquency  alone 
does  not,  ipso  facto,  work  a  forfeiture; 
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a  suspension  by  formal  proceedings  is 
necessary." 

Where  the  provisions  of  contracts 
of  insurance  between  a  mutual  bene- 
fit association  and  its  members  merely 
indicate  that  delinquency  as  to  dues 
and  assessments  is  a  ground  of  sus- 
pension, and  provide  that  the  insurer 
must  in  open  conclave  declare  delin- 
quent members  suspended,  mere  non- 
payment of  an  assessment  does  not 
amount,  ipso  facto,  to  a  forfeiture  of 
insurance,  in  case  of  the  death  of  the 
insured  during  the  delinquency.  War- 
wick v.  Supreme  Conclave,  K.  D. 
(1899)  107  6a.  115,  32  S.  E.  951. 

Nor  does  a  mere  failure  to  pay  dues 
in  a  mutual  benefit  society  work  a 
forfeiture  of  benefits,  ipso  factol  under 
constitutional  provisions  that  "the  fi- 
nancial secretary  shall  notify  the 
president  when  a  member  has  failed  to 
pay  the  amount  assessed  in  the  re- 
quired time,  and  the  president  shall 
announce  the  fact  to  the  assembly, 
and  the  member  shall  stand  suspended 
from  the  order  and  all  benefits  there- 
of,'' and  that  "it  shall  be  the  duty  of 
the  subordinate  secretary  to  notify  the 
general  secretary  of  such  suspension, 
and  also  notify  the  member  suspend- 
ed." Petherick  v.  General  Assembly 
0.  A.  (1897)  114  Mich.  420,  72  N.  W. 
262. 

And  an  actual  suspension  has  been 
held  necessary  where  the  contract  was 
that  a  member  failing  to  pay  dues 
"was  to  be  suspended,"  and  the  time 
therefor  was  to  be  fixed  by  vote  of  the 
lodge.  Supreme  Lodge,  K.  H.  v.  Wick- 
aer  (1888)  72  Tex.  257,  12  S.  W.  175. 

And  it  has  been  held  that,  where 
laws  of  a  fraternal  benefit  society  pro- 
vide that  when  dues  and  assessments 
are  three  months  in  arrears,  the  de- 
linquent members  ''are  suspended  in 
the  meeting  next  following,''  and  that 
"if  they  are  six  months  in  arrears 
they  are  expelled  without  further  ac- 
tion of  the  guild,"  the  provision  first 
quoted  is  not  self-executing,  but  re- 
quires affirmative  action  to  be  opera- 
tive. Plattdeutsche  Grot  Gilde  v.  Ross 
(1904)  117  nL  App.  247.  In  reaching 
this  conclusion,  the  court  said:  "It 
does  not  appear  that  the  guild  ever 


suspended  appellee,  or  that  any  action 
was  taken  in  that  regard.  The  law 
was  not  self-executing  as  regards  sus- 
pensions. A  member,  if  in  arrears  for 
six  months,  might  be  'expelled  without 
further  action  of  the  guild;'  but  it  is 
plain  from  the  difference  in  phraseol- 
ogy that  the  f  ramers  of  the  law  intend- 
ed that  he  should  not  be  suspended 
without  afilrmative  action  by  the  guild, 
such  as  giving  notice  to  the  member  in 
default  and  passing  a  resolution  of 
suspension." 

And  that  a  by-law  of  a  mutual  bene- 
fit society  to  the  effect  that  on  due  re- 
port of  the  default  of  a  member  to 
the  lodge  he  shall  "be  declared  to  be 
suspended  from  membership,  he  hav- 
ing been  first  notified  of  the  action 
that  would  be  taken,"  is  not  self-oper- 
ative, see  Dale  v.  Weston  Lodge  (1896) 
24  Ont.  App.  Rep.  351.  i 

For  a  decision  which  is  controlled 
by  statute  and  in  which  the  provision 
wajs  held  not  self-operative,  see 
Schultz  V.  Des  Moines  Mut.  Hail  &  Cy- 
clone Ins.  Asso.  (1915)  35  S.  D.  627, 
153  N.  W.  884,  Ann.  Cas.  1917D,  78,  as 
set  out  and  quoted  supra,  U.  b,  4. 

For  decisions  which  require  afiirma- 
tive  action,  where  the  suspension 
clause  was  contained  in  a  premium 
note  and  not  in  the  contract  of  in- 
surance itself,  see  supra,  II.  b,  8. 

iV.  Where  tthole  subordinate    hody  or 
branch  suspended. 

It  has  been  held  that  where  the  con- 
stitution of  a  mutual  benefit  insurance 
association  provides  that  any  subordi- 
nate lodge  in  arrears  for  dues  "shall 
be  suspended,"  and  notified  thereof, 
and  remain  suspended  until  reinstated, 
and  that  the  members  of  such  a  sub- 
ordinate lodge  are  not  insured  during 
such  period  of  disability,  the  provi- 
sions are  not  self-executing  and  can- 
not be  asserted  as  a  defense  against 
the  claim  of  a  member  of  a  subordinate 
lodge  which  is  in  arrears,  as  to  dues 
to  the  grand  lodge,  in  the  absence  of 
a  showing  of  a  literal  and  exact  com- 
pliance with  the  constitutional  provi- 
sions. District  Grand  Lodge,  U.  O.  O. 
F.  V.  Hill  (1911)  3  Ala.  App.  483,  57 
So.  147.  G.J.C. 
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W.  P.  BEESON  et  al. 

V. 

DRAKE  OIL  COMPANY,  Plff.  in  Err. 

West  Virginia  Supreme  Court  of  A ppt^ain—^ October  29 y   1918* 

(_  w.  Va.  — ,  97  S.  E.  414.) 

Mines  —  lease  of  gas  from  wells  —  effect  on  operations  for  oil. 

Where  a  lessee  under  an  oil  lease  contracts  with  another  to  sell  hira 
the  gas  produced  from  oil  wells  on  the  premises,  to  be  used  in  the  manu- 
facture of  gasolene,  he  does  not,  in  the  absence  of  words  indicating  an 
intention  to  restrict  his  right  to  develop  and  exploit  the  oil  field,  debar 
himself  from  the  use  of  such  means  for  stimulating  the  flow  of  oil  as 
science  and  experience  have  proved  to  be  advantageous,  even  though  as 
a  result  thereof  the  gas  may  lose  some  of  its  gasolene  properties. 

{See  note  on  this  question  beginning  on  page  424.] 

Headnote  by  Lynch,  J. 


Error  to  the  Circuit  Court  for  Wood  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought  to  recover  damages  alleged  to 
have  been  sustained  to  their  gasolene  plant,  and  for  alleged  obstruction 
of  their  business  by  reason  of  defendant's  acts.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Kreps,  Russell,  &  Hiteshew,      L.R.A.  331,  40  N.  E.  823;   Hazeil  v. 


Clyde  B.  Johnson,  and  W.  E.  Sykes, 

for  plaintiff  in  error: 

The  question  of  whether  or  not  the 
defendant  conducted  its  oil  operations 
in  a  manner  not  contemplated  by  con- 
tract became  an  issue  of  fact  to  be 
decided  by  the  jury;  and  the  burden 
of  proof  was  on  the  plaintiffs  to  prove 
that  the  defendant  conducted  its  oil 
operations  in  a  manner  not  contem- 
plated by  the  gasolene  contract. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  335; 
Probst  v.  Braeunlich,  24  W.  Va.  361 ; 
Robinson  v.  Kistler,  62  W.  Va.  489,  59 
S.  E.  505 ;  Rosenthal  v.  Fox,  70  W.  Va. 
752,  74  S.  E.  959;  Henderson  v.  Haz- 
lett,  75  W.  Va.  256,  88  S.  E.  907. 

The  principle  of  law  that  before  the 
jury  could  find  for  the  plaintiffs  the 
jury  must  believe  that  gasolene  was 
being  produced  from  the  plant  of  the 
plaintiffs  in  paying  quantities,  having 
been  laid  down  in  the  plaintiffs'  in- 
struction, in  so  far  as  they  are  con- 
cerned it  must  be  considered  as  abso- 
lutely binding. 

Denver  &  R.  G.  R.  Co.  v.  Peterson,  30 
Colo.  77,  97  Am.  St.  Rep.  76,  69  Pac. 
578;  Benson  v.  Alwood,  13  Md.  20,  71 
Am.  Dec.  611;  Brown  v.  Globe  Print- 
ing Co.  213  Mo.  611,  127  Am.  St.  Rep. 
627,  112  S.  W.  462;  Cicero  &  P.  Street 
R.   Co.   v.   Meixner,   160   111.   320,   31 


Bank  of  Tipton,  95  Mo.  60,  6  Am.  St 
Rep.  22,  8  S.  W.  173;  Benson  v.  Tacoma 
R.  &  Power  Co.  51  Wash.  216,  130  Am. 
St.  Rep.  1096,  98  Pac.  605;  Tetherow  v. 
St.  Joseph  &  D.  M.  R.  Co.  98  Mo.  74, 
14  Am.  St.  Rep.  617,  11  S.  W.  310;  Par- 
ish v.  Reigle,  11  Gratt.  697,  62  Am. 
Dec.  666. 

The  evidence  must  be  plainly  and 
manifestly  insufficient  to  warrant  a 
court  in  setting  aside  a  verdict. 

State  v.  Sullivan,  55  W.  Va.  597,  47 
S.  E.  267;  Blosser  v.  Harshberger,  21 
Gratt.  214;  Pryor  v.  Com.  27  Gratt. 
1010;  Hilb  v.  Peyton,  21  Gratt.  386; 
Smith  V.  Com.  21  Gratt.  813;  Georgia 
Home  Ins.  Co.  v.  Kinnier.  28  Gratt. 
114;  Johnson  v.  Com.  29  Gratt.  820; 
Dean  v.  Com.  32  Gratt  917;  Bacci- 
galupo  V.  Com.  33  Gratt.  811,  36  Am. 
Rep.  795 ;  Powell  v.  Tarry,  77  Va.  260 ; 
Priest  V.  Whitacre,  78  Va.  158; 
Montague  v.  Allan,  78  Va.  598,  49  Am, 
Rep.  384 ;  Benn  v.  Hatcher,  81  Va.  33, 
59  Am.  Rep.  645;  Noell  v.  Noell,  93 
Va.  439,  25  S.  E.  242;  Nicholas  v.  Com. 
91  Va.  813,  22  S.  E.  507;  Steptoe  v. 
Flood,  31  Gratt.  342;  Gwynn  v. 
Schwartz,  32  W.  Va.  494,  9  S.  E.  880; 
Black  V.  Thomas,  21  W.  Va.  713;  Rob- 
ertson V.  Com.  2  Va.  Dec.  142,  22  S. 
E.  359:  Cash  v.  Com.  2  Va.  Dec.  1,  20 
S.  E.  893;  Campbell  v.  Lynn,  7  W.  Va. 
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672;  Sheff  v.  Huntington,  16  W.  Va. 
321 ;  Welch  v.  County  Ct.  29  W.  Va.  63, 
1  S.  E.  341 ;  Jones  v.  Singer  Mfg.  Co. 
38  W.  Va.  149,  18  S.  E.  478 ;  Howell  v. 
Com.  26  Gratt.  1007;  Great  Falls  Mfg. 
Co.  V.  H^nry,  32  Gratt.  467;  Danville 
Bank  v.  Waddill,  31  Gratt.  475;  Blair 
V.  Wilson,  28  Gratt.  175;  Cluverius  v. 
Com.  81  Va.  816;  South  West  Improv. 
Co.  V.  Smith,  85  Va.  319,  17  Am.  St. 
Rep.  59,  7  S.  E.  365;  Hill  v.  Com.  88 
Va.  633,  29  Am.  St.  Rep.  744,  14  S.  E. 
330;  Jones  v.  Rixey,  79  Va.  657;  Kim- 
ball V.  Friend,  95  Va.  125,  27  S.  E.  901 ; 
Gravely  v.  Com.  86  Va.  396,  400,  10 
S.  E.  431 ;  Clark  v.  Com.  90  Va.  360, 
365,  18  S.  E.  440;  State  v.  Donohoo,  22 
W.  Va.  761. 

The  evidence  was  overwhelming  to 
the  effect  that  gasolene  was  not  being 
produced  in  paying  quantities  from 
the  plaintiffs'  plant,  and  the  court 
erred  in  setting  aside  the  verdict,  and 
would  have  erred  had  the  evidence  on 
this  point  been  doubtful,  as  it  was  a 
matter  for  the  jury. 

Mays  v.  Callison,  6  Leigh,  230;  Reed 
V.  Com.  22  Gratt.  924;  Vaiden  v.  Com. 
12  Gratt.  717;  Burch  v.  Hylton,  89  Va. 
441,  16  S.  E.  342;  Martin  v.  Thayer, 
37  W.  Va.  38,  16  S.  E.  489;  Thornton 
V.  Com.  24  Gratt.  657;  Lawrence  v. 
Com.  30  Gratt.  845;  Sigler  v.  Beebe, 
44  W.  Va,  587,  30  S.  E.  76;  Probst  v. 
Braeunlich,  24  W.  Va.  361;  Robinson 
V.  Kistler,  6?  W.  Va.  489,  59  S.  E.  505; 
Rosenthal  v.  Fox,  70  W.  Va.  752,  74 
S.  E.  '959;  Henderson  v.  Hazlett,  75 
W.  Va.  256,  83  S.  E,'  907. 

Messrs.  Kimball  &  Sugden  also  for 
plaintiff  in  error. 

Mr.  F.  P.  Moats  for  defendants  in 
error. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

The  Drake  Oil  Company,  a  part- 
nership, the  predecessor  in  title  of 
the  defendant  Drake  Oil  Company, 
a  corporation,  none  of  whose  stock- 
holders were  members  of  the  part- 
nership,  owned  and-  operated  oil 
wells  upon  lands  leased  for  oil  and 
gas  purposes,  and  on  February  8, 
1911,  sold  unto  W.  C.  Patterson,  Jr., 
the  ri^ht  to  take,  pipe,  and  utilize 
gas  from  the  oil  wells,  and  out  of  it 
manufacture  gasolene  on  the  leased 
premises;  he  to  furnish  at  his  ex- 
pense the  instrumentalities  neces- 
sary and  usual  in  the  process  of  pro- 
ducing gasolene,  and  to  pay  to  the 
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owners  of  the  wells  a  stipulated 
share  of  the  profits  derived  from  the 
business.  The  partnership  sold  its 
wells  and  leases  to  Hyde  and  others, 
who  incorporated  the  Drake  Oil 
Company,  and  plaintiffs,  Beeson  and 
others,  acquired  from  Patterson  his 
rights  under  the  contract,  the 
buildings  erected,  machinery  in- 
stalled, and  pipe  lines  laid  by  him 
to  convey  the  gas  to  the  plant,  and 
on  May  17,  1913,  began  and  con- 
tinned  to  produce  gasolene  until 
May  30,  1916,  when  they  aban- 
doned the  enterprise,  wrecked  the 
plant,  sold  its  component  parts,  and 
from  it  realized  approximately  one 
fourth  the  original  cost  of  the  es- 
tablishment. The  abandonment  and 
cessation  of  the  business,  plaintiffs 
allege  in  their  declaration,  neces- 
sarily resulted  from  defendant's  in- 
stallation and  application  of  a 
patented  process  used  to  accelerate 
oil  production  from  the  wells  by  the 
forced  injection  of  air  at  high  pres- 
sure, whereby  they  further  allege 
the  vaporous  properties  of  the  gas 
were  destroyed  by  absorption  or 
combination  with  the  air,  and  there- 
by unfitted  for  use  in  the  manufac- 
ture of  gasolene,  to  their  great 
financial  loss  and  damage,  where- 
fore they  brought  this  action.  The 
Drake  Oil  Company  assigns  as  er- 
roneous the  action  of  the  court  in 
setting  aside  the  verdict  for  defend- 
ant and  in  granting  plaintiffs  an- 
other trial. 

Upon  the  date  of  the  grant  to 
Patterson  and  his  assignment  to  the 
plaintiffs,  and  thereafter  and  dur- 
ing the  operation  of  the  gasolene 
manufacturing  plant,  the  partner- 
ship and  its  successors,  the  corpora- 
tion of  the  same  name,  continually 
prosecuted  the  business  of  produc- 
ing oil  from  the  leased  premises. 
The  continuation  of  the  productive 
operation  for  oil  contemporaneously 
with  the  operation  of  the  gasolene 
manufacturing  plant  seems  certain- 
ly to  have  been  in  the  contemplation 
of  the  parties  at  the  date  of  the  con- 
tract. Such  unity  and  continuity  of 
operation,  it  may  be  said,  was  es- 
sential to  the  prosecution   of  the 
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business  enterprise  pursued  by  the 
plaintiffs.  The  wells  were  drilled 
severid  years  prior  to  the  date  of  the 
Patterson  contract,  and  though  at 
first  producing  oil  in  large  quanti- 
ties, production  later  had  materially 
diminished  to  such  an  extent,  it  ap- 
pears, that  their  daily  average  then 
was  about  two  and  one  half  barrels 
for  each  of  the  nineteen  wells,  that 
average  being  maintained  only  by 
means  of  one  or  more  vacuum 
pumps,  a  process  commonly  resort- 
ed to  in  order  to  stimulate  the  pro- 
duction of  oil  or  gas,  or  both,  in  de- 
teriorated or  decadent  wells.  Such, 
it  is  agreed,  and  not  denied,  was  the 
condition  of  the  wells  owned  and 
controlled  by  the  Drake  Oil  Com- 
pany, the  partnership,  at  the  date  of 
the  contract  involved,  and  its  as- 
signment to  the  plaintiffs,  and  dur- 
ing their  ownership  and  exercise  of 
the  rights  thereby  conferred,  until 
in  lieu  of  the  suction  process  def  end« 
ant  substituted  the  air  compression 
process,  a  process  more  powerful 
and  efficacious,  and  more  modem, 
in  invigorating  and  stimulating  the 
oil  production  capacity  of  oil  and 
gas  wells.  Such  was  the  situation 
confronting  the  parties  to  this  ac- 
tion, and  those  through  whom  they 
acquired  their  respective  rights,  at 
the  time  of  their  acquisition,  and  be- 
fore the  installation  and  operation 
of  the  substituted  proi^ess. 

If,  as  plaintiffs  claim,  the  relation 
of  landlord  and  tenant  was  estab- 
lished by  the  Patterson  contract, 
and  remained  until  interrupted  by 
the  acts  complained  of,  nevertheless 
the  circumstances  detailed  clearly 
indicate  that  the  rights  said  to  have 
been  unlawfully  impaired  were  sub- 
ordinate to  the  rights  of  the  defend- 
ant to  extract  oil  from  the  premises 
which  it  owned  and  controlled 
through  wells  thereon,  without  lia- 
bility, unless  they  wilfully  interrupt- 
ed or  destroyed  the  subordinate 
rights  and  privileges  of  the  plain- 
tiffs. Wrongfulness  and  wilfulness 
are  the  charges  preferred  by  the 
declaration;  but  the  proof  in  sup- 
port of  averments  in  this  respect 
falls  far  short  of  esttiblishing  as 


true  the  facts  so  averred.  On  the 
contrary,  defendant,  through  its 
chief  officers,  offered  to  purchase 
plaintiffs'  plant  before  the  installa- 
tion of  the  air  compressor  appa- 
ratus, an  offer  which  plaintiffs 
declined  to  accept,  because,  they  say, 
it  was  inadequate  to  compensate 
them  for  the  outlay  and  expenses  of 
the  plant,  and  in  lieu  thereof  they 
later  elected  to  dismantle,  junk,  and 
dispose  of  it  for  an  amount  in  ex- 
cess of  the  offer.  The  offer,  though 
inadequate,  is  significant  only  as 
tending  to  negative  an  intentional 
injury  to  the  plaintiffs;  at  least, not 
to  warrant  the  conclusion  of  the 
existence  of  sinister  motives, 
prompting  the  action  and  conduct  of 
the  defendant's  ofiicers  and  agents. 

Before  the  installation  of  tbe  air 
compressor  plant  the  suction  of  the 
pumps  used  under  the  old  process 
had  ceased  to  be  effective  in  stimu- 
lating the  productive  capacity  of 
the  wells,  and  though  the  effect  of 
the  former  upon  the  gasolene  prop- 
erties of  the  gas  is  doubtfully 
questionable,  as  we  shall  later  see, 
certainly  according  to  the  proof  the 
quantity  and  volume  of  the  gas  ^was 
increased  commensurately  and  cor- 
respondingly with  the  increased 
production  of  oil,  due  to  the  substi- 
tuted process.  Obviously,  the  dif- 
ficulty thereafter  confronting  plain- 
tiffs in  the  manufacture  of  gasdlene 
was  the  want  of  a  plant  largfe 
enough  and  powerful  enough  to 
meet  the  changed  ccmditions 
brought  about  by  the  new  sitaation. 

The  proposition  that  the  injection 
of  air  into  oil  and  gas  produeing: 
wells  renders  gas  flowing  therefrom 
unfit  for  the  manufacture  of  gaso- 
lene is  not  established  clearly  by  the 
proof  addressed  to  that  subject. 
The  weight  of  the  evidence  shows 
the  fact  to  be  otherwise.  Althousrh 
the  latter  instance  necessitates  tiie 
use  of  a  higher  degree  of  power  to 
solve  the  manufacturing  proUems 
so  presented,  operators  skilled  in 
the  oil  and  gas  business,  and  inci* 
dentally  in  the  production  of  gaso* 
lene,  testifying  in  the  case  and 
basing  their  opinions  upon  their  own 


BEESON  V.  DRAKE  OIL  CO. 


417 


(—  W.  Va.  — , 

personal  experience,  frankly,  fairly, 
and  unequivocally  declare  that  the 
commingling  of  air  with  gas  in  an 
oil  and  gas  well  under  pressure,  to 
promote  the  production  of  oil  there- 
from, does  not  rob  the  gas  of  its 
gasolene  qualities,  but  does  require 
a  more  powerful  compressive  force 
to  separate  the  lighter  or  vaporous 
element  from  the  gas  so  burdened 
with  air.  Indeed,  there  seems  to  be 
a  general  concurrence  of  evidential 
opinion  among  the  witnesses  on  this 
subject.  Evidence  to  the  contrary  is 
slight  and  inconclusive. 

Equally  without  merit  is  plain- 
tiffs' contention,  the  one  upon  which 
they  chiefly  rely,  that  under  the  con- 
tract by  which  defendant  sold  to 
them  all  the  gas  produced  from  th<& 
oil  wells  on  tihe  leased  premises,  he 
may  not  now  interfere  with  the 
supply  or  quality  of  such  gas  by  the 
change  of  process  from  suction  to 
compressed  air.  The  pertinent  part 
of  the  agreement  between  plaintiffs 
and  defendant  is:  ''The  said 
Drake  Oil  Company  by  these  pres- 
ents does  sell,  assign,  and  transfel: 
to  said  Patterson,  his  heirs  and  as- 
signs, all  gas  produced  from  the  oil 
wells  now  owned  by  the  said  Drake 
Oil  Ck)mpany  on  the  leases  hereafter 
described,  and  all  gas  produced  from 
wells  which  said  Drake  Oil  Com- 
pany may  hereafter  drill  thereon, 
reserving,  however,  to  said  Drake 
Oil  Company  enough  gas  to  run  the 
engines  which  it  now  has  upon  said 
leases,  and  such  other  engines  as  it 
from  time  to  time  may  see  fit  to  in- 
stall or  operate  on  said  leases.^ 

It  evidently  was  the  purpose  and 
intention  of  the  parties  to  the  agree- 
ment that  plaintiffs  should  become 
the  purchaser  of  the  gas  produced 
merely  as  an  incident  of  oil  produc- 
tion. They  did  not  deal  with  the 
wells  as  the  subject-matter  of  the 
contract,  but  with  the  gas  emanat- 
ing from  them.  The  ownership  of  * 
the  wells  was  not  transferred  to 
Patterson.  Nothing  in  the  agree- 
ment indicates  that  the  right  to  use 
the  gas  was  regarded  otherwise 
than  as  incidental  and  subordinate 
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to  the  development  for  oil.  It  can- 
not be  assumed  that  defendant  or 
its  grantors  intended  to  waive  any 
right  they  possessed  to  use  reason- 
ably appropriate  means  or  methods 
to  stimulate  the  flow  of  oil,  and  the 
contract  contains  no  language  which 
expressly  or  by  implication  consti- 
tutes such  a  waiver.  Indeed,  it 
was  a  duty  which  defendant  owed 
to  his  lessor  to  use  all  reasonable 
means  to  maintain  the  flow  of  oil. 
That  duty  existed  before  the  date 
of  the  contract  under  which  plain- 
tiffs claim,  wherefore  their  rights 
necessarily  are  subordinate  thereto. 
Hence,  where  a  les- 
see under  an  oil  Si^^JT^^'^en. 
lease  contracts  with  ;-;^V  #•?  X" 
another  to  sell  him 
for  gasolene  purposes  all  gas  pro- 
duced from  oil  wells  on  the  leased 
premises,  he  does  not,  in  the  ab- 
sence of  words  indicating  an  inten- 
tion to  restrict  his  right  to  develop 
and  exploit  the  oil  field,  debar 
himself  from  the  use  of  such  means 
as  science  and  experience  have 
proved  to  be  advantageous,  even 
though  as  a  result  thereof  the  gas 
may  lose  some  of  its  gasolene 
properties. 

What  has  been  said  sufficiently 
disposes  of  the  question  whether 
the  contract  on  which  plaintiffs  rely 
had  or  had  not  terminated  because 
of  their  inability  to  operate  their 
plant  as  a  profit;  the  contract  pro- 
viding that  it  should  continue  '^so 
long  as  said  Patterson  out  of  the 
gas  is  able  to  manufacture  gasolene 
in  paying  quantities." 

Judgment  below  reversed,  and 
judgment  for  defendant  entered 
here  on  the  verdict. 


NOTE. 

No  other  case  has  been  found  that 
has  construed  a  contract  respecting  oil 
wells  like  that  in  the  reported  case 
(Beeson  v.  Drake  Oil  Co.  ante,  414) 
as  to  its  effect  in  restricting  the  meth- 
ods of  operation  of  the  wells. 
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RAT  L.  RILEY,  Real  Estate  Commissioner  of  the  State  of  California, 

V. 

JOHN  S.  CHAMBERS,  Comptroller  of  the  State  of  California. 

California  Supreme  Court   (In  Bane)  —  iV^oveiii^er  29,  1919. 


(_  Cal.  — ,  185  Pac.  855.) 

Statutes  —  iMtrt  anconstitational  —  s^eparation. 

1.  The  provisions  in  an  act  regrulatinsr  the  licensing  of  real  estate 
brokers,  conferring  power  upon  the  licensing  officer  to  revoke  a  license 
in  case  the  licensee  is  guilty  of  certain  acts,  and  providing  for  a  review  of 
his  acts  by  the  court,  are  separable  from  the  balance  of  the  statute  so  as 
not  to  defeat  the  whole  act  if  they  are  unconstitutional  because  conferring 
judicial  power. 

[See  note  on  this  question  beginning  on  page  424.] 


License  —  right  to  regulate  lawful 
',    business. 

2.  A  lawful  and  useful  occupation 
may  be  subjected  to  regulation  in  the 
public  interest,  the  test  being  whether 
or  not  the  limitation  imposed  is  really 
by  way  of  regulation  only,  and  is  one 
whose  purpose  and  effect  go  no  fur- 
ther than  throwing  reasonable  safe- 
guards around  the  exercise  of  the 
right. 

[See  17  R.  C.  L.  541.] 

Broker  —  requiring  certificate  of  good 
character. 

3.  Requiring  an  applicant  for  a  li- 
cense to  do  business  as  a  real  estate 
broker  to  file  with  his  application  a 
certificate  of  good  character  is  reason- 
able. 

—  evidence  of  character  —  right  to 
require. 

4.  One  may  be  required  to  furnish 
evidence  of  good  moral  character  or 
reputation  to  secure  a  license  to  do 
business  as  a  real  estate  broker. 

License  r—  arbitrary  power  to  refuse 
—  ccmstruction. 

5.  Arbitrary  power  to  refuse  li- 
censes to  engage,  in  the  business  of 
real  estate  broker  is  not  conferred 
upon  the  licensing  officer,  where  he  is 
required  to  issue  the  license  upon  the 
presentation  by  the  applicant  of  a 
certificate  of  good  character,  unless 
the  officer  is  not  satisfied  that  he  has, 
in  fact,  the  required  qualifications 
of  honesty,  truthfulness,  and  good 
reputation. 

[See  17  R.  C.  L.  532.] 


Constitutional  law  —  discrimination 
—  power  of  head  of  one  department 

6.  Conferring  power  upon  the  head 
of  one  department  to  fix  the  salaries 
of  his  assistants,  which  power  is  not 
conferred  upon  the  heads  of  other  de- 
partments, is  not  unconstitutional  dis- 
crimination. 

—  discrimination  between  collectors. 

7.  Making  a  statute  requiring  li- 
censing of  real  estate  brokers  apply  to 
collectors  of  rent,  when  not  applying 
to  other  collectors,  is  not  an  unconsti- 
tutional discrimination. 

Broker  —  licenses  —  exception  of  per- 
son having  power  of  attorney. 

8.  A  provision  in  a  statute  requir- 
ing real  estate  brokers  to  secure  li- 
censes, that  it  shall  not  apply  to  per- 
sons holding  a  duly  executed  power  of 
attorney  from  the  owner,  applies  only 
to  persons  having  authority  to  act  for 
the  principal  in  consummating  the 
transaction  as  distinguished  from 
merely  negotiating  it,  and  is  not  an 
unreasonable  discrimination. 

•—    discrimination    between    brokers 
and  salesmen. 

9.  A  larger  fee  and  a  different  char- 
acter of  certificate  may  be  required 
from  a  real  estate  broker,  in  order  to 
secure  a  license  to  do  business,  than 
from  a  mere  salesman  in  his  employ. 

—  discriminatioa  between  trustees. 

10.  The  express  exception  of  a  trus- 
tee selling  under  a  deed  of  trust  from 
a  statute  requiring  real  estate  brokers 
to  secure  licenses  does  not  discrimi- 
nate against  trustees  leasing,  renting:, 
or  collecting  rents,  where  the  latter 
are  not  included  in  the  act. 


RILEY  V.  GHAMBESS. 

(—   Cut.  — ,   185  Peg.  855.) 
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Apfucation  by  petitioner  for  a  writ  of  mandate  to  compel  respondent 
to  authorize  payment  of  expenses  of  the  real  estate  department,  incurred 
by  petitioner  as  commissioner  of  such  department,  out  of  a  certain  fund 
in  ttie  state  treasury.    Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Max  J.  Kuhl,  for  petitioner:  Real  estate  brokers'   statutes  held 

The  statute  is  a  valid  exercise  of  the     valid  in  other  states  are : 


police  power. 

Dent  V.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  288 ; 
Ez  parte  Whitley,  144  Cal.  167,  77 
Pac.  879,  1  Ann.  CaB«  18;  Ex  parte 
McManus,  151  Cal.  381,  80  Pac.  702; 
Gennaa  Alliance  Ins.  Co.  v.  Lewis,  283 
U.  S.  389,  58  L.  ed.  1011,  LJR.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612. 

The  state  has  the  right  to  regulate 
the  business  of  buying  and  selling 
bonds  and  to  forbid  the  dealing  there- 
in without  the  permit  of  some  state 
official. 

Hall  V.  Geiger-Jones  Co.  242  U.  S. 
589,  61  L.  ed.  480,  L.R.A.1917F,  514,  37 
Sup.  Ct.  Rep.  217,  Ann.  Cas.  1917C,  648 ; 
Caldwell  v.  Sioux  Falls  Stock  Yards 
Cki.  242  U.  S.  559,  61  L.  ed.  493,  87 
Sup.  Ct-  Rep.  224;  Merrick  v.  N.  W. 
Haisey  &  Co.  242  U.  S.  568,  61  L.  ed. 
498,  37  Sup.  Ct.  Rep.  227. 

The  public  welfare  justifies  the  reg« 
ulation  of  any  business  likely  to  harm 
the  public,  so  long  as  that  regulation 
10  reasonably  connected  with  the  pur- 
pose of  the  act,  and  it  is  the  function 
of  the  legislature  exclusively  to  de- 
termine the  need  of  the  regulation. 

Hall  V.  Geiger-Jones  Co.  and  Mer* 
rick  V.  N.  W.  Haisey  &  Co.  supra;  Ger- 
man Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  L.  ed.  1011,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612;  Engel  v. 
O'Malley,  219  U,  S.  128,  55  L.  ed.  128, 
31  Sup.  Ct.  Rep.  190;  Schmidinger  v. 
Chicago,  226  U.  S.  578,  57  L.  ed.  364, 
33  Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B, 
284;  Lemieux  v.  Young,  211  U.  S.  489, 
63  L.  ed.  295,  29  Sup.  Ct  Rep.  174;  Mil- 
ler V.  Crawford,  70  Ohio  St.  207,  71  N. 
E.  631,  1  Ann.  Cas.  558;  Muaco  v.  Unit- 
ed Surety  Co.  196  N.  Y.  459, 134  Am.  St 
Rep.  861,  90  N.  E.  171;  Brodnax  v. 
Missouri,  219  U.  S.  285,  55  L.  ed.  219, 
31  Sup.  Ct.  Rep.  238;  Re  Home  Dis- 
count Co.  147  Fed.  538 ;  Alaban^  &  N. 
0.  Traasp.  Co.  v.  Doyle,  210  Fed.  178; 
Thomas  Cusack  Co.  v.  Chicago,  242  U, 
8.  526,  61  L.  ed.  472,  L.R.A.1918A,  136, 
37  Sup.  Ct.  Rep.  190,  Ann.  Cas.  1917C, 
594;  Hebe  Co.  v.  Calvert,  246  Fed.  711; 
Ex  parte  Loren^en,  128  Cal.  431,  50 
L.R.A.  55,  79  Am.  St  Rep.  47,  61  Pac. 
68;  Parker  v.  Otis,  130  Cal.  322,  92 
Am.   St.  Rep.   56,   62  Pac.   571,  927. 


Johnson  y.  Hulings,  103  Pa.  498,  49 
Am.  Rep.  131;  Com.  v.  Real  Estate 
Trust  Co.  211  Pa.  51,  60  Atl.  561 ;  Com. 
V.  Samuel  BSack  Co.  223  Pa.  74,  72 
Atl.  261;  19  Cye.  187;  Little  Rock  v. 
Barton,  33  Ark.  436;  Denning  v.  Yount, 
62  Kan.  217,  50  LJR.A.  108,  61  Pac. 
803;  Buckley  v.  Humason,  50  Minn. 
195,  16  L.R.A.  423,  36  Am.  St  Rep. 
637,  52  N.  E.  385;  Blackford  v.  State, 
8  Heisk.  538 ;  St  Louis  v.  McCann,  157 
Mo.  301,  57  S.  W.  1016;  Braun  v.  Chi- 
cago, 110  111.  186;  Banta  v.  Chicago, 
172  111.  204,  40  L.R.A.  611,  50  N.  E. 
288. 

The  statute  does  not  confer  arbi- 
trary or  judicial  power  upon  the  com- 
missioner. 

Muskrat  v.  United  States,  219  U.  S. 
346,  55  L.  ed.  246,  31  Sup.  Ct.  Rep. 
250;  Ex  parte  Whitley,  144  Cal.  167, 
77  Pac.  879,  1  Ann.  Cas.  13;  Ex  parte 
McManus,  151  Cal.  331,  90  Pac.  702; 
Frasher  v.  Rader,  124  Cal.  132,  56  Pac. 
797;  Ex  parte  Fiske,  72  Cal.  125,  13 
Pac.  310;  Ex  parte  Gerino,  143  Cal. 
412,  66  L.R.A.  249,  77  Pac.  166;  Ar- 
wine  V.  Medical  Examiners,  151  Cal. 
499,  91  Pac.  319. 

Messrs.  J.  L,  Atteridge  and  Wesley 
E«  Marten  for  respondent. 

Messrs.  Fry  &  Wood,  amici  curiae.     ' 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

_  r 

The  legislature  of  1919  passed  an 
act  (Stat  1919,  p.  1252)  purporting 
to  regulate  the  business  of  acting  as 
a  real  estate  broker  or  salesman  in 
California,  creating  a  state  real  es- 
tate department  with  an  official 
having  the  title  of  real  estate  com- 
missioner at  its  head,  and  providing 
for  the  payment  of  the  expenses  of 
the  department  out  of  a  certain  fund 
in  the  state  treasury.  The  petition- 
er, Ray  L.  Riley,  was  appointed  real 
estate  commissioner,  incurred  cer- 
tain expenses  on  aeeount  of  his  de- 
partment, aad  soAigfat  their  payment 
out  of  the  state  treasury  in  the  man- 
ner provided  by  the  act.  The  re- 
spondent, the  state  comptroller,  re- 
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ipso  facto  operate  as  a  suspension 
from  benefits,  and  that  action  must  be 
taken  in  the  mode  prescribed  by  the 
contract.  Osterman  v.  District  Grand 
Lodge,  L  O.  B.  B.  (1896)  5  Cai. 
(Unrep.)  237,  43  Pac.  412.  It  was  fur- 
ther held  in  that  case  that  under  such 
provisions  the  failure  of  a  subordinate 
lodge  of  a  mutual  benefit  insurance 
association  formally  to  suspend  a  de- 
linquent member,  is  not  excused  by  the 
facts  that  the  assured  was  secretary  of 
such  lodge,  and  that  the  failure  to  in- 
stitute formal  proceedings  for  suspen- 
sion was  the  result  of  his  failure  to  re- 
port his  own  delinquency. 

So,  where  the  charter  of  a  mutual 
benefit  insurance  company  provided 
that  on  default  in  payment  of  assess- 
ments the  delinquent  member's  insur- 
ance "may  be  suspended  or  canceled 
by  the  secretary  or  board  of  directors, 
•  .  .  provided  that  when  the  insur- 
ance is  suspended  or  canceled  by  the 
secretary  an  appeal  may  be  made  to 
the  board  of  directors,"  etc.,  it  has 
been  held  that  default  itself  will  not 
work  a  suspension.  Olmstead  v. 
Farmers'  Mut.  F.  Ins.  Co.  (1883)  50 
Mich.  200,  15  N.  W.  82.  In  the  course 
of  his  argument,  Graves,  Ch.  J.,  said: 
"Wherever  a  forfeiture,  whether  total 
or  partial,  is  intended  to  be  authorized 
on  the  happening  of  some  state  of 
facts,  the  provisions  for  it  should 
never  be  administered  in  a  form  or 
mode  more  rigorous  than  a  strict  con- 
struction against  the  party  seeking  or 
insisting  on  the  forfeiture  will  fairly 
justify,  'and  where  the  question  is 
whether  it  was  the  purpose  that  there 
should  be  no  forfeiture  unless  ordered 
as  the  result  of  a  hearing;  or  whether 
the  design  was  that  it  should  imme- 
diately arise  from  the  occurrence  of 
certain  facts  without  any  authentic 
finding  of  their  existence;  or,  again, 
whether  it  was  the  intention  that  it 
might  be  produced  by  a  mere  ex  parte 
and  arbitrary  determination,  it  is  in- 
cumbent on  the  court  to  incline  strong- 
ly towards  the  first  construction.  The 
rule  is  universal,  and  it  rests  upon 
natural  equity,  that  where  the  real 
subject  is  whether  one  shall  lose  a 
right  or  another  gain  an  advantage,*  it 
will  always  be  intended,  if  the  case 


will  in  any  wise  admit  of  it,  that  the 
matter  was  meant  to  be  settled  by  an 
exercise  of  judgjoient  respecting  the 
facts,  after  opportunity  given  to  the 
parties   to   be   heard.     The  principle 
applies.    It  is  inferable  from  the  char- 
ter that  it  was  not  intended  that  a 
forfeiture  or  suspension  should  come 
of  itself  on  a  neglect  of  payment,  or 
be  brought  about  without  any  hearing, 
or  any  considerate  judgment  on  the 
existence  of  the  necessary  facts  or  the 
desirability  of  the  thing  itself.     The 
secretary  or  board  of  directors  may 
suspend  or  cancel  the  insurance.    Here 
an  act  to  accomplish  the  result  is  con- 
templated and  discretion  is  distinctly 
implied,  and  whether  this  act  is  by 
the  secretary  or  the  board,  the  sub- 
stantial form  and  the  course  of  doing 
it  are  to  be  the  same.    But  an  appeal 
is  authorized  from  the  secretary.  Why 
require  the  act  referred  to  or  allow 
the  appeal,  if  the  forfeiture  or  sus- 
pension   was    to    result    exclusively 
from  a  default,  or  from  an  ex  parte 
decision?    The  appeal  is  not  restrict- 
ed to  the  company.    It  is  allowed  to 
the  other  party,  and  it  would  be  ab- 
surd to  say  that  a  result  subject  to 
be  appealed  from  by  the  parties  was 
intended  to  be  an  ex  parte  result,  or  a 
result  not  amenable  to  judgment  or 
discretion,  but  one  inevitable  in  its  na- 
ture.     The    charter    provision     sup- 
poses a  determination  capable  of  being 
appealed  from  by  the  parties,  and  on 
an  occasion  on  which  claims  and  ob- 
jections could  be  urged  and  decrided.  It 
is  needless  to  go  further.    There  was 
neither  any  hearing  nor  any  corporate 
declaration  of  forfeiture   or  suspen- 
sion, and  the  defense  failed  wholly  on 
its  own  theory." 

And  it  has  been  held  that  a  provi- 
sion in  an  insurance  policy  that,  upon 
failure  to  pay  assessments,  the  insured 
"shall  be  suspended  and  his  certificate 
become  null  and  void,  and  all  rights 
and  benefits  .  .  .  forfeited,"  when 
followed  by  a  clause  to  the  effect  that 
"a  member  who  has  been  suspended 
for  nonpayment  of  his  dues  and  assess- 
ments may  be  reinstated,"  does  not 
operate  automatically,  but  requires 
some  affirmative  action  on  the  part  of 
the  insured.     Brooks  v.  Conservative 
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L  Ins.  Co,  (1906)  132  Iowa,  377,  119 
Am.  St.  Rep.  560,  106  N.  W.  913,  11 
Ann.  Cas.  339.  In  reachingr  this  con- 
clusion, the  court  said:  "The  provi- 
sion in  the  original  certificate  with 
reference  to  suspension  for  nonpay- 
ment which  has  already  been  quoted 
is  not,  as  we  think,  self-executing,  but 
implies  that  to  effect  such  suspension 
and  the  consequent  forfeiture  of  all 
rights  and  benefits  under  the  certifi- 
cate, some  affirmative  action  shall  be 
taken  by  the  association,  and  that  only 
after  proper  action  has  been  taken 
does  the  certificate  become  null  and 
Yoid.  After  suspension  the  member 
has  the  right  to  be  reinstated  on  pay- 
ment of  back  dues  and  assessments 
and  the  furnishing  of  a  certificate  of 
good  health,  and  this  provision  evi- 
dently contemplates  some  act  of  sus- 
pension and  notice  thereof  to  the  mem- 
ber, after  which  his  privilege  to  se- 
cure reinstatement  may  be  exercised. 
Under  the  general  rules  with  refer- 
ence to  forfeitures,  and  construction 
of  the  contract  of  insurance  most 
strongly  against  the  company,  we  have 
no  hesitation  in  reaching  the  conclu- 
sion that  the  provisions  above  quoted 
as  to  suspension  imply  an  affirmative 
act  on  the  part  of  the  association  or 
the  duly  authorized  officers  thereof." 
But  that  a  provision  relating  to  the  re- 
instatement of  a  "suspended"  member 
of  a  mutual  benefit  society,  even  when 
following  a  provision  which,  without 
qualification,  declares  that  nonpay- 
ment of  dues  shall  render  the  benefit 
certificate  "null  and  void,"  does  not 
prevent  delinquency  from  ipso  facto 
suspending  and  annulling  a  certifi- 
cate, see  Munger  v.  Brotherhood  of 
American  Yeomen  (1915)  176  Iowa, 
291,  154  N.  W.  879. 

And  where  the  laws  of  a  fraternal 
benefit  association  provide  that  a  cer- 
tificate of  membership  is  annulled  by 
the  suspension  of  the  beneficiary,  it 
has  been  held  that  a  forfeiture  of 
benefits  does  not  attach  until  the  de- 
linquent member  is  actually  and  legal- 
ly suspended.  Lewis  v.  Western  Fu- 
neral Ben.  Asso.  (1898)  77  Mo.  App. 
SB6,  citing  to  the  same  effect,  the  case 
olPuhr  V.  Grand  Lodge,  G.  O.  H.,  said 
to-be  unreported  (but  see  (1898)  77 


Mo.  App.  47,  where  a  case  so  entitled 
is   reported). 

And  it  has  been  held  that  a  provision 
to  the  effect  that,  upon  default  or  fail- 
ure to  pay,  the  insured  "shall  be  sus- 
pended," requires  that  the  suspension 
be  made  by  some  affirmative  action  of 
the  insurer,  and  that  the  mere  non- 
payment of  an  assessment  does  not  of 
itself  operate  as  a  suspension,  suffi- 
cient to  cut  off  benefits.  Scheu  v.  Grand 
Lodge,  O.  D.  L  F.  (1883)  17  Fed.  214; 
Wilson  V.  District  Council,  S.  M.  W. 
(1916)  80  Cal.  App.  190,  157  Pac.  629; 
Stiefel  V.  Amalgamated  'Sheet  Metal 
Workers'  Local  Union  (1917)  208  111. 
App.  121;  Jelly  v.  Muscatine  City  & 
County  Mut.  Aid  Soc.  (1903)  120  Iowa, 
689,  98  Am.  St.  Rep.  378,  95  N.  W.  197. 
In  Jelly  v.  Muscatine  City  &  County 
Mut.  Aid  Soc.  (Iowa)  supra,  the  court, 
after  declaring  that  it  was  clear  that 
the  clause  under  consideration  was 
not  intended  to  be  self-executing,  con- 
tinued as  follows:  "Some  affirmative 
action  on  the  part  of  the  association 
was  contemplated  before  the  certifi- 
cate holder  should  become  suspended. 
The  expression  'shall  be  suspended,'  as 
the  same  appears  in  said  article,  is 
declaratory  merely  of  the  right  of  the 
association  to  suspend  for  nonpayment 
of  assessments,  and  it  cannot  be  said 
thai  membership  or  standing  has  been 
lost  or  forfeited  as  long  as  the  so- 
ciety does  not  see  fit  to  exercise  such 
right.  A  mere  delinquency  of  a  mem- 
ber of  a  mutual  benefit  association  to 
pay  dues  or  assessments  does  not  de- 
feat his  good  standing  as  long  as  he 
has  a  right  to  pay  and  the  association 
forbears  to  take  action."  And  the  dis- 
tinction between  cases  where  the  pro- 
vision is  merely  "shall  be  suspended," 
and  cases  where  the  provision  is  that 
the  insured  shall  "stand  suspended 
.  .  .  without  further  notice,"  was 
pointed  out  in  the  much-cited  case  of 
Borgraefe  v.  Supreme  Lodge,  K.  L.  H. 
(1886)  22  Mo.  App.  127.  Thompson, 
J.,  in  construing  the  latter  provision, 
said :  "It  was  argued  in  behalf  of  the 
plaintiff,  at  the  bar,  that  there  was  no 
forfeiture  in  this  case  because  the 
declaration  of  a  forfeiture  is  a  judicial 
act,  and  neither  Ada  lodge,  nor  any 
other  judicatory  having  the  power  to 
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declare  a  forfeiture,  had  so  adjudged. 
This  contention  has  no  foundation,  in 
view  of  the  fact  that  under  the  provi- 
sion of  section  three  of  law  two, 
above  quoted,  it  is  not  necessary 
that  the  lodge  or  any  other  ju- 
dicatory of  the  order  should  ad- 
judge a  forfeiture  against  a  de- 
linquent member  for  nonpayment  of 
an  assessment  for  a  death  benefit,  but 
that,  on  the  contrary,  the  suspension 
attaches  by  operation  of  law.  There 
is,  in  view  of  this  provision,  a  plain 
distinction  between  this  case  and  cases 
which  have,  arisen  under  the  constat- 
ing instruments  of  mutual  insurance 
companies  and  other  benevolent  or- 
ders of  this  character,  where  the  gov- 
erning statute  recites  that,  for  the 
nonpayment  of  dues  or  other  named 
delinquency,  the  member  may  be  sus- 
pended by  the  lodge  or  other  judica- 
tory. Here  the  member  is  not  sus- 
pended until  the  lodge  or  other  desig- 
nated judicatory  exercises  the  power 
of  suspension.  .  .  .  The  reason  is 
that  whatever  right  the  lodge  or  the 
order  may  have  against  the  member, 
for  an  infraction  of  its  rules,  must  be 
sought  in  conformity  with  the  laws 
and  rules  of  the  order.  The  remedy 
therein  prescribed  must  be  exhausted 
before  resort  can  be  had  to  the  judi- 
cial courts.  .  .  •  But  where,  as  in 
this  case,  the  suspension  attaches  by 
operation  of  law  upon  an  event  named, 
and  the  member  dies  before  the  sus- 
pension has  been  set  aside,  in  con- 
formity with  the  rules  of  the  order, 
there  can  be  no  recovery  upon  his 
benefit  certificate/' 

So,  it  has  been  held  that  a  provision 
of  a  by-law  of  a  mutual  bene^t  society 
that  upon  the  failure  of  a  member  to 
pay  his  dues  the  lodge  "shall  suspend 
him"  does  not,  on  failure  of  a  member 
to  pay,  ipso  facto  suspend  him  with- 
out any  action  upon  the  part  of  the 
lodge.  Grand  Lodge,  F.  A.  M.  v.  Dil- 
lard  (1918)  —  Tex,  Civ.  App.  — ,  162 
S.  W.  1173. 

And  in  Order  of  United  Commercial 
Travelers  v.  McAdam  (1908)  61  C.  C. 
A.  22,  125  Fed.  358,  in  holding  that, 
where  it  was  provided  that  members, 
upon  failure  to  pay  dues  or  assess- 
ments when  due,  ''shall  be  suspended 


from  the  order  at  a  regular  meeting 
of  the  council,    .    .    .    and  from  all 
benefits  derived  therefrom,"  the  mere 
failure  to  pay  assessments  did  not  in 
itself  work  a  suspension,  although  the 
quoted  provision  was  followed  by  an- 
other which  provided  that  a  defaulting 
member  "shall  inmiediately  on  the  hap- 
pening of  such  default,  and  by  virtue 
thereof,    forfeit    his    good    standing 
•    .    .    and  all  right  to  indenmity  and 
benefits  of  whataoever  character,"  the 
court  said :  "The  two  provisions  afore- 
said, standing  as  they  do  in  juxtaposi- 
tion, must  be  read  and  construed  to- 
gether; and  they  must  be  so  read  in 
the  light  of  the  well-established  rule 
that  insurance  contracts  and  other  in- 
struments of  that  nature,  whereby  an 
indemnity  is  promised  in  case  of  death 
or  accident,  must  be  construed  most 
strongly  against  the  insurer,  and  so 
as  to  avoid,  if  possible,  a  forfeiture  of 
the  rights  of  the  insured,  where  the 
language  employed  in  formulating  the 
contract  gives  rise  to  doubt  or  uncer- 
tainty as  to  its  proper  interpretation. 
As  contracts  of  that  nature  are  formu- 
lated by  the  insurer,   and   generally 
with  an  eye  singly  to  the  protection  of 
its  own  interests,  it  is  the  insurer's 
duty  to  see  to  it  that  the  various  pro- 
visions which  they  contain  are  liar- 
monious,  and  that  the  intentions  of  the 
contracting    parties    are    clearly    ex- 
pressed.   ...    It  is  apparent,  there- 
fore, that  the  subject  of  suspending  a 
member  who  is  in  default  is  one  to  be 
considered  and  acted  upon  at  a  regular 
meeting  of  the  local  council,  and  the 
exercise   of  this   power  involves   the 
exercise  of  some  discretion  on  the  part 
of  the  local  body."    And  see  Schwartz 
V.  St.  Elizabeth  Roman  &  G.  Catholic 
Union  (1907)  21  Ohio  C.  C.  N.  S.  165, 
wherein   the   court   quoted   with    ap- 
proval the  following  statement  taken 
from  note  1,  page  1087,  of  3  Anu  & 
Eng.  Enc.  Law:    "Where  a  suspension 
for  nonpayment  of  dues  is  provided  for 
in  the  laws  of  the  association  [refer- 
ring to  mutual  benefit  associations], 
and  it  is  also  provided  that  soch  sua- 
pension   shall  work  a  forfeiture    of 
benefits,  the  fact  of  delinquency  alone 
does  not,  ipso  facto,  work  a  forfeiture; 
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a  suspension  by  formal  proceedings  is 
necessary." 

Where  the  provisions  of  contracts 
of  insurance  between  a  mutual  bene- 
fit association  and  its  members  merely 
indicate  that  delinquency  as  to  dues 
and  assessments  is  a  ground  of  sus- 
pension,  and  provide  that  the  insurer 
must  in  open  conclave  declare  delin- 
quent members  suspended,  mere  non- 
payment of  an  assessment  does  not 
amount,  ipso  facto,  to  a  forfeiture  of 
insurance,  in  case  of  the  death  of  the 
insured  during  the  delinquency.  War- 
wick V.  Supreme  Conclave,  K.  D. 
(1899)  107  6a.  115,  32  S.  E.  951. 

Nor  does  a  mere  failure  to  pay  dues 
in  a  mutual  benefit  society  work  a 
forfeiture  of  benefits,  ipso  facto,  under 
constitutional  provisions  that  "the  fi- 
nancial secretary  shall  notify  the 
president  when  a  member  has  failed  to 
pay  the  amount  assessed  in  the  re- 
quired time,  and  the  president  shall 
announce  the  fact  to  the  assembly, 
and  the  member  shall  stand  suspended 
from  the  order  and  all  benefits  there- 
of,*"  and  that  'it  shall  be  the  duty  of 
the  subordinate  secretary  to  notify  the 
general  secretary  of  such  suspension, 
and  also  notify  the  member  suspend- 
ed." Petherick  v.  General  Assembly 
0.  A.  (1897)  114  Mich.  420,  72  N.  W. 
262. 

And  an  actual  suspension  has  been 
held  necessary  where  the  contract  was 
that  a  member  failing  to  pay  dues 
'Vas  to  be  suspended,"  and  the  time 
therefor  was  to  be  fixed  by  vote  of  the 
lodge.  Supreme  Lodge,  K.  H.  v.  Wick- 
ser  (1888)  72  Tex.  257,  12  S.  W.  175. 

And  it  has  been  held  that,  where 
laws  of  a  fraternal  benefit  society  pro- 
vide that  when  dues  and  assessments 
are  three  months  in  arrears,  the  de- 
linquent members  ''are  suspended  in 
the  meeting  next  following,"  and  that 
"if  they  are  six  months  in  arrears 
they  are  expelled  without  further  ac- 
tion of  the  guild,"  the  provision  first 
quoted  is  not  self-executing,  but  re- 
quires aflirmative  action  to  be  opera- 
tive. Plattdeutsche  Grot  Gilde  v.  Ross 
(1904)  117  nL  App.  247.  In  reaching 
this  conclusion,  the  court  said:  ''It 
does  not  appear  that  the  guild  ever 


suspended  appellee,  or  that  any  action 
was  taken  in  that  regard.  The  law 
was  not  self -executing  as  regards  sus- 
pensions. A  member,  if  in  arrears  for 
six  months,  might  be  'expelled  without 
further  action  of  the  guild ;'  but  it  is 
plain  from  the  difference  in  phraseol- 
ogy that  the  f  ramers  of  the  law  intend- 
ed that  he  should  not  be  suspended 
without  affirmative  action  by  the  guild, 
such  as  giving  notice  to  the  member  in 
default  and  passing  a  resolution  of 
suspension." 

And  that  a  by-law  of  a  mutual  bene- 
fit society  to  the  effect  that  on  due  re- 
port of  the  default  of  a  member  to 
the  lodge  he  shall  "be  declared  to  be 
suspended  from  membership,  he  hav- 
ing been  first  notified  of  the  action 
that  would  be  taken,"  is  not  self-oper- 
ative, see  Dale  v.  Weston  Lodge  (1896) 
24  OnL  App.  Rep.  361.  i 

For  a  decision  which  is  controlled 
by  statute  and  in  which  the  provision 
was  held  not  self-operative,  see 
Schultz  V.  Des  Moines  Mut.  Hail  &  Cy- 
clone Ins.  Asso.  (1915)  85  S.  D.  627, 
153  N.  W.  884,  Ann.  Cas.  1917D,  78,  as 
set  out  and  quoted  supra,  U.  b,  4. 

For  decisions  which  require  affirma- 
tive action,  where  the  suspension 
clause  was  contained  in  a  premium 
note  and  not  in  the  contract  of  in- 
surance itself,  see  supra,  II.  b,  8. 

MV,  Where  tphole   subordinate   body  er 
bran^t  euepended. 

It  has  been  held  that  where  the  con- 
stitution of  a  mutual  benefit  insurance 
association  provides  that  any  subordi- 
nate lodge  in  arrears  for  dues  "shall 
be  suspended,"  and  notified  thereof, 
and  remain  suspended  until  reinstated, 
and  that  the  members  of  such  a  sub- 
ordinate lodge  are  not  insured  during 
such  period  of  disability,  the  provi- 
sions are  not  self-executing  and  can- 
not be  asserted  as  a  defense  against 
the  claim  of  a  member  of  a  subordinate 
lodge  which  is  in  arrears,  as  to  dues 
to  the  grand  lodge,  in  the  absence  of 
a  showing  of  a  literal  and  exact  com- 
pliance with  the  constitutional  provi- 
sions. District  Grand  Lodge,  U.  O.  O. 
F.  V.  Hill  (1911)  8  Ala.  App.  483,  57 
So.  147.  6.  J.  G. 
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distinguished  from  authorily  to 
consummate  the  transaction*  If 
this  be  so,  they  argue  in  effect,  and 
argue  truly,  any  broker,  while  con- 
tinuing to  act  solely  as  a  broker, 
may  yet  escapie  from  the  restric- 
tions of  the  act  by  always  securing 
written  authority,  and  there  is  no 
reason  why  any  distinction  should 
be  made  between  brokers  who  al- 
ways act  under  written  authority 
and  those  who  do  not,  so  far  as  sub- 
jecting them  to  regulation  is  con- 
cerned. 

Such  a  construction  of  the  act, 
however,  is  not  a  reasonable  one.  It 
would  not  only  render  the  act  in- 
valid, but,  even  if  it  did  not  do  this, 
it  would  practically  render  it  inef- 
fective, since,  as  has  been  said,  any 
broker  could  secure  escape  from  its 
provisions  merely  by  being  careful 
to  secure  written  authority  in  every 
case.  A  much  more  natural  con- 
struction is  that  by  power  of  at- 
torney    is     meant 

nc2n Ji;:iexcep.  wrfttcn  authorfty  to 
tion  of  person  act  for  and  in  place 
ofVuJrSSr'       of  the  principal  in 

consummating  the 
transaction  as  distinguished  from 
merely  negotiating  it.  This  con- 
struction removes  the  objection  of 
unreasonable  discrimination ;  for 
such  an  agent  is  much  more  than  a 
broker,  and  there  is  nothing  unrea- 
sonable in  not  applying  to  him  the 
regulations  applicable  to  brokers. 

A  third  distinction  urged  by 
amici  curise  as  unreasonable  is  that 
between  brokers  and  salesmen.  The 
discriminations  between  the  two 
made  by  the  act  are  that  brokers 
pay  an  annual  license  fee  of  $10  and 
salesmen  of  $2,  and  the  former  is 
required  to  furnish  certificates  of 
character  by  two  landowners,  while 
the   latter    furnish  certificates  by 


their   employers.    But  certainly  a 
larger  fee  and  a  different  certificate 
may  reasonably  be  exacted  from  a 
broker  engaged  in     ^.     ^ 
business    for    him-  SilT'^blTw"*" 


self   than    are    ex-  JJS^V^.*-* 
acted  from  a  sales- 
man working  for  another. 

The  fourth  point  of  amici  curie 
is  that  trustees  selling  under  a  deed 
of  trust  are  excepted,  and  no  excep- 
tion is  made  of  trustees  doing  any- 
thing else  than  selling,  such  as 
leasing,  or  renting,  or  collecting 
rents.  The  reply  is  that  trustees, 
whether  selling  or  doing  something 
else,  do  not  come  within  the  purview 
of  the  act.    The  ex-  ^uerimm.. 

press     exception     of    l«on  between 

trustees  selling  un-  *'""*^*»- 
der  a  deed  of  trust  adds  nothing, 
and  the  act  would  be  the  same  if 
it  made  no  mention  of  trustees. 

The  fifth  point  made  by  amici 
curise  is  that  officers  of  a  corpora- 
tion licensed  to  do  business  as  r^ 
estate  brokers  may  act  as  brokers 
or  salesmen  without  being  subject 
to  the  requirements  of  the  act 
Suffice  it  to  say  that  we  do  not  so 
read  the  act. 

There  are  a  number  of  other  ob- 
jections made,  but,  inasmuch  as 
counsel  themselves  say  that  they 
are  made  not  so  much  to  impeach 
the  validity  of  the  act  as  to  show  its 
injustice,  a  consideration  address- 
able to  the  legislature,  but  not  to  us, 
no  discussion  of  them  is  required. 

It  is  ordered  that  the  writ  issue  as 
prayed. 

We  concur:  Angellotti,  Ch.  J.; 
Lennon,  J.;  Shaw,  J.;  Wilbar,  J.; 
Lawlmr,  J. 

Petition  for  rehearing  denied 
December  29,  1919. 


ANNOTATION. 

Constiltitioiiality  of  statute  or  ordinance  requiring  real  estate  broker*  to  prooMe 

a  license* 

It  has  been  held  that  the  legislature  tution  as  to  the  manner  in  which  privi- 
may  tax  real  estate  brokers  where  that  leges  shall  be  tax^.  Wiltsie  v.  State 
body  is  left  unrestricted  by  the  Gonsti-      (1878)  8  Heisl^rTTenn.)  544. 
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The  power  of  a  municipality  to  im- 
pose a  license  fee  upon  real  estate 
brokers  has  generally  been  sustained. 
Little  Rock  v.  Barton  (1878)  33  Ark. 
436;  Braun  v.  Chicago  (1884)  110  111. 
186;  Covington  v.  Herzog  (1903)  116 
Ky.  725,  76  S.  W.  538 ;  St,  Louis  v.  Mc- 
Cann  (1900)  157  Mo.  301,  57  S.  W. 
1016.  Such  an  ordinance  has  been  sus- 
tained as  a  valid  exercise  of  the  police 
power.  Little  Rock  v.  Barton  (Ark.) 
supra;  Braun  v.  Chicago  (1884)  110 
m.  186;  St.  Louis  v.  McCUinn  (Mo.) 
supra.  Such  licenses  have  also  been 
sustained  upon  the  theory  that  they 
are  a  tax;  the  requirement  as  to  uni- 
formity is  held  to  extend  only  to  per- 
sons of  the  same  class.  Braun  v.  Chi- 
cago (1884)  110  ni.  186. 

A  municipality  which  has  power  to 
tax  brokers  sT^nerally  may  tax  certain 
brokers  without  taxing  others.  Pitts- 
burg V.  Coyle  (1894)  165  Pa.  61,  30 
Atl.  452.  The  tax  in  this  case  was  im* 
posed  upon  real  estate  and  merchan- 
dise brokers.  It  was  urged  that  the 
imposition  of  a  tax  upon  the  two  desig- 
nated classes  of  brokers,  and  not  upon 
all  other  classes,  violated  a  constitu- 
tional provision  that  taxation  should 
be  uniform  upon  the  same  class  of 
objects  within  the  territorial  limits  of 
tbe  authority  levying  the  tax.  In 
denying  this  contention,  the  court 
states:  "We  are  unable  to  see  that 
there  is  any  violation  of  that  provi- 
sion in  this  case.  It  is  true  that  two 
classes  of  brokers  only  are  named,  to 
wit,  merchandise  brokers  and  real  es- 
tate brokers,  but  all  the  members  of 
each  class  are  taxed  alike.  There 
might  be  very  sufikient  reasons  for 
taxing  the  business  of  stockbrokers, 
either  by  an  act  of  the  legislature  or 
by  an  authorized  municipal  ordinance, 
yet  it  could  hardly  be  contended  that 
snch  taxation  would  be  void  if  all  oth- 


er classes  of  brokers  were  not  includ- 
ed. ..  .  In  this  case,  the  subject 
of  taxation  being  brokers,  and  there 
being  many  different  kinds  of  brokers, 
we  are  of  opinion  that  the  classifica- 
tion of  the  different  kinds,  and  the 
taxation  of  some  of  them,  constitute  a 
lawful  exercise  of  the  taxing  power, 
although  there  may  be  other  classes  of 
brokers  that  are  not  taxed.*' 

The  statute  sustained  in  the  report- 
ed case  (Riley  v.  Ghambesis,  ante, 
418)  not  only  imposed  a  license  fee 
upon  real  estate  brokers,  but  required 
the  broker  to  obtain  a  certificate  of 
good  character  as  a  condition  prece- 
dent to  the  issuing  of  the  license. 

Assuming  that  there  is  the  right  to 
impose  a  license  fee  upon  real  estate 
brokers,  there  is  still  the  question 
where  the  provisions  of  the  particular 
statute  or  ordinance  are  valid. 

The  exemption  of  real  estate  dealers 
and  contractors  whose  business  does 
not  amount  to  |1,000  per  annum,  from 
the  operation  of  an  ordinance  impos^ 
ing  a  license  tax  for  the  privilege  of 
transacting  business,  has  been  held 
unconstitutional  and  void  as  class 
legislation,  where  such  contractors 
and  dealers  are  classified  with  other 
persons  effecting  sales,  to  whom  a 
similar  exemption  is  not  allowed.  Com. 
use  of  Titusville  v.  Clark  (1900)  195 
Pa.  634,  67  L.R.A.  348,  86  Am.  St.  Rep. 
694,  46  S.  W.  286. 

The  power  of  the  state  to  levy  a  tax 
upon  real  estate  brokers  who  trans- 
act business  in  cities,  graduating  the 
tax  according  to  the  class  of  the  city, 
has  been  denied.  Hager  v.  Walker 
(1908)  128  Ky.  1,  15  L.R.A.(N.S.) 
195,  129  AroL  St.  Rep.  238,  107  S.  W. 
254.  And  see  the  reported  case  (Riley 
V.  Chambers)  as  to  requirements  of 
the  statute  there  involved.    W.  A.  E. 
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STATE  OF  IOWA  EX  REL.  MINNIE  BURKHART 

V. 

RALEIGH  FERGUSON,  Appt. 

lotoa  Supreme  Court '•^Vecemher  12,  1910. 
(—  Iowa,  — ,  174  N.  W.  934.) 

Bastardy  —  presumption  of  paternity  from  marrying  mother. 

1.  The  presumption  of  paternity  is  not  raised  by  marrying  a  woman 
during  the  period  while  she  is  giving  nourishment  to  a  child  of  which 
she  is  the  mother. 

[See  note  on  this  question  beginning  on  page  427.] 

-—  marriage  by  another  as  defense  to     proceeding  by  the  fact  that  another 
bastardy  proceedings.  man  married  the  mother  of  the  child 

2.  One  cannot  avoid  liability  under     while  she  was  nursing  it. 

a  charge  of  paternity  in  a  bastardy  [See  3  R.  C.  L.  763-764.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Har- 
rison County  (Wheeler,  J.)  in  favor  of  plaintiff  in  a  bastardy  proceeding. 
Aff/irmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Burke  &  Tamisiea,  for  ap- 
pellant: 

The  one  whose  relations  are  such 
that  he  stands  in  loco  parentis  the  law 
esteems  the  father,  and  will  not,  for 
various  reasons,  inquire  by  whom  the 
child  was  begotten. 

State  v.  Shoemaker,  62  loWa,  343, 
49  Am.  Rep..  146,  17  N.  W.  589. 

Messrs.  Cochran  &  Wolfe  and  P.  E. 
Roadif er,  for  appellee : 

Defendant  is  primarily  liable,  and 
cannot  in  justice  escape  behind  the 
fact  of  the  subsequent  marriage  of  her 
whom  he  seduced  and  debauched. 

Wallace  v.  Wallace,  137  Iowa,  44,  14 
L.R.A.(N.S.)  544, 126  Am.  St.  Rep.  253, 
114  N.  W.  527,  15  Ann.  Gas.  761. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

Minnie  Kuhlman,  who  was  then 
unmarried,  was  on  May  29,  1914, 
delivered  of  an  illegitimate  child, 
and  on  November  3,  1915,  she  mar- 
ried Paul  Burkhart.  On  February 
2,  1916,  a  complaint  charging  de- 
fendant with  the  paternity  of  the 
child,  and  asking  judgment  in  the 
sum  of  $3,000,  and  an  order  charg- 
ing the  defendant  with  the  main- 
tenance thereof,  was  filed  in  the 
office  of  the  clerk  of  the  district 
court  of  Harrison  county.  A  trial 
was  had  to  a  jury,  resulting  in  a 


verdict  of  guilty.  The  defendant  on 
the  trial  denied  that  he  at  any  lime 
sustained  illicit  relations  with  the 
mother,  and  sought  to  show  facts 
from  which  the  jury  might  infer 
that  Burkhart  was  the  father  of  the 
child.  The  evidence  oflFered  was, 
however,  wholly  insufficient  for  that 
purpose. 

Mrs.  Burkhart  testified  that  her 
husband  came  to  see  her  about  a 
week  after  the  child  was  born,  at 
which  time  a  marriage  between 
them  was  discussed.  The  sole  re- 
liance of  defendant  for  reversal  is 
his  contention  that  Paul  Burldiart, 
by  his  marriage  to  the  mother  of  the 
child,  stands  to  it  in  the  relation  of 
a  parent,  and  that,  as  the  marriage 
occurred  during  the  period  while 
the  child  received  nourishment  from 
the  mother,  the  doctrine  of  State  v. 
Shoemaker,  62  Iowa,  343,  19  Am. 
Rep.  146, 17  N.  W.  589,  to  the  eflfect 
that  a  party  marrying  a  pregnant 
woman  is  presumed  to  be  the  father 
of  the  child,  is  applicable.  We  fail 
to  find  any  reason 

for     applying    the  STmXr?/''" 
doctrine  of  that  case  p*ternur  froM 
to  the  case  at  bar.  Sothlr!" 
The   reason  of  the 
rule  announced  in  State  v.  Shoe- 
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maker,  supra,  is  stated  as  follows: 
^'One  who  marries  a  woman  known 
by  him  to  be  enceinte  is  regarded  by 
the  law  as  adopting  into  his  family 
the  child  at  its  birth.  He  could  not 
exi>ect  that  the  mother,  upon  its 
birth,  would  discard  the  child  and 
refuse  to  give  it  nurture  and  main- 
tenance. The  law  would  .forbid  a 
thing  so  unnatural.  The  child,  re- 
ceiving its  support  from  the  mother, 
must  of  necessity  become  one  of  her 
family,  which  is  equally  the  family 
of  the  husband.  The  child,  then,  is 
received  into  the  family  of  the  hus- 
band, who  stands  as  to  it  in  loco  pa- 
rentis. This  being  the  law,  it  enters 
into  the  marriage  contract  between 
the  mother  and  husband.  When  this 
relation  is  established,  the  law  raises 
a  conclusive  presumption  that  the 
husband  is  the  father  of  his  wife's 
iOegitimate  child.  We  must  not  be 
understood  to  hold  that  this  rule  pre- 
vails in  cases  involving  questions  of 
heirship  and  inheritance.  In  these 
cases  the  rights  of  others  besides  the 
husband  and  bastard  arise.  In  this 
case,  the  rights  and  liabilities  of  the 
husband  and  child  are  alone  in- 
volved ;  they  rest  upon  the  relations 
which  impose  upon  the  husband  the 
duty  of  maintaining  the  child.  Our 
conclusion  is  supported  by  public 
policy,  and  considerations  which 
work  for  the  peace  and  well-being 
of  families.  A  husband  who,  in  the 
manner  we  have  indicated,  has  put 
himself  in  loco  parentis  of  a  bastard 
child  of  his  wife,  ought  not  to  be 
permitted  to  disturb  the  family  re- 
lation, and  bring  scandal  upon  his 
wife  and  her  child,  by  establishing 
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its  bastardy,  after  he  has  condoned 
the  wife's  offense  by  taking  her  in 
marriage/' 

But  in  this  case  no  presumption 
under  the  facts  could  arise  that  Paul 
Burkhart  is  the  father  of  the  child, 
and  the  mere  fact  that  at  the  time 
of  the  marriage  the  child  received 
sustenance  from  the  mother,  and 
presumptively  would  become  a  mem- 
ber of  the  family,  does  not  call  for 
the  application  of  the  foregoing  rule. 
No  doubt,  however,  in  making  an  or- 
der for  the  support  of  the  child,  this 
fact  should  be  taken  into  consider- 
ation by  the  court ;  but  it  does  not 
constitute  a  defense 
to  the  charge  con- 
tained in  the  infor- 
mation. The  rela- 
tion of  the  father  to 
the  child  and  society  would  remain ; 
but,  of  course,  the  husband  will  not, 
on  account  thereof,  be  relieved  of  the 
burden  assumed  by  the  marriage  to 
the  mother  of  a  wholly  dependent 
infant,  at  least  so  long  as  it  con- 
tinues to  be  a  member  of  the  fam- 
ily. Menef ee  v.  Chesley,  98  Iowa,  55, 
66  N,  W.  1038.  As  bearing  upon 
the  question  above  discussed,  see 
State  V.  Bomaine,  58  Iowa,  46,  11 
N.  W.  721 ;  Wallace  v.  Wallace,  137 
Iowa,  37,  14  L.R.A.(N.S.)  544,  126 
Am.  St.  Rep.  253, 114  N.  W.  527,  15 
Ann.  Cas.  761.  We  have  examined 
the  record  with  care,  but  find  no  re- 
versible error  therein. 

The  judgment  of  the  court  below 
is  therefore  affirmed. 

Ladd,  Ch.  J.,   and   Gaynor   and 
Weaver,  JJ.,  concur. 
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J.  Antenuptial  conception. 

a.  View  that  preaumption  of  legitimacy 
is  not  weakened  by  proof  of  antenup' 
tial  conception, 

1.  View  stated. 

It  has  been  held  in  a  majority  of  ju- 
risdictions that  the  presumption  of 
legitimacy  which  obtains  in  favor  of 
a  child  born  in  lawful  wedlock  (see 
3  R.  C.  L.  p.  726)  is  not  weakened  by 
proof  of  the  fact  that  the  child  was 
.conceived  before  the  marriage  of  its 
mother. 

United  States.  —  Stegall  v.  Stegall 
'(1825)  2  Brock.  256,  Fed.  Cas.  No. 
13,351. 

California*— Baker  v.  Baker  (1859) 
13  Cal.  87. 

Connecticut.  —  Grant  v.  Stimpson 
(1907)  79  Conn.  617,  66  Atl.  166. 

Illinois.  —  Zachmann  v.  Zachmann 
(1903)  201  111.  380,  94  Am.  St.  Rep.  180, 
66  N.  E.  256;  Hall  v.  Gabbert  (1904) 
213  III.  208,  72  N.  E.  806. 

Indiana.— Bailey  v.  Boyd  (1877)  59 
Ind.  292;  Bailey  v.  Harshman  (1877) 
60  Ind.  273. 

Iowa.— Wallace  v.  Wallace  (1908) 
137  Iowa,  37,  14  L.R.A.(N.S.)  544,  126 
Am.  St.  Rep.  253,  114  N.  W.  527,  15 
Ann.  Cas.  761;  State  v.  Shoemaker 
(1883)  62  Iowa,  343,  49  Am.  Rep.  146, 
17  N.  W.  589;  State  v.  Romaine  (1882) 
58  Iowa,  48,  11  N.  W.  721;  Niles  v. 
Sprague   (1862)   13  Iowa,  198. 

Kentucky.  —  Gibbins  v.  Gibbins 
(1891)  13  Ky.  L.  Rep.  300  (abstract). 

Massachusetts.  —  Phillips  v.  Allen 

(1861)  2  Allen,  453;  Reynolds  v.  Rey- 
nolds (1862)  3  Allen,  605. 

Middgan. — Rabeke  v.  Baer  (1897) 
115  Mich.  328,  69  Am.  St.  Rep.  567,  73 
N.  W.  242. 

Mississippi.— McRae  v.  State  (1913) 
104  Miss.  861,  61  So.  977. 

New  York. — Montgomery  v.  Mont- 
gomery (1848)  3  Barb.  Ch.  132;  Re 
Mancini  (1919)  108  Misc.  102,  178  N. 
Y.  Supp.  57. 

North  Carolina. — Rhyne  v.  Hoffman 

(1862)  59  N.  C.  (6  Jones,  Eq.)  335; 
State  v.  Herman  (1852)  36  N.  C.  (13 
Ired.  L.)  502. 

Ohio.— Miller  v.  Anderson  (1885) 
43  Ohio  St.  473,  54  Am.  Rep.  823,  3 
N.  E.  605. 


P^insylvania.  —  Tioga  Count;y  ▼. 
South  Creek  Twp.  (1874)  76  Pa.  433; 
Page  v.  Dennison  (1857)  1  Grant,  Gas. 
379;  Dennison  v.  Page  (1857)  29  Pa. 
420,  72  Am.  Dec.  644;  Com.  v.  Strieker 
(1801)  1  Browne  (Pa.)  xlvii.,  appx. 

Texas.  —  McCulloch  v.  McCulloch 
(1888)  69  Tex.  682,  5  Am.  St  Rep.  96, 
7  S.  W;  593. 

Virginia.  —  Bowles  v.  Bingham 
(1811)  2  Munf.  442. 

England.  —  Anonymous  v.  Anony- 
mous (1856)  23  Beav.  273,  53  Enfir. 
Reprint,  107,  22  Beav.  481,  52  En^r.  Re- 
print, 1193,  4  Week.  Rep.  307;  Gard- 
ner v.  Gardner  (1877)  L.  R.  2  App. 
Cas.  723;  Rex  v.  Luffe  (1807)  8  East, 
198,  103  Eng.  Reprint,  318,  9  Revised 
Rep.  406. 

"But  if  the  issue  be  born  within  a 
month  or  a  day  after  marriage,  be- 
tween parties  of  full  lawful  age,  the 
child  is  legitimate."    2  Co.  Litt.  244a. 

''Conception  during  wedlock  is  not 
essential  to  the  presumption  of  legfit- 
imacy  which  arises  from  birth  in  wed- 
lock." Zachmann  v.  Zachmann  (1903) 
201  111.  380,  94  Am.  St.  Rep.  ISO,  66 
N.  E.  256. 

In  Rex  V.  Luffe  (1807)  8  East,  193, 
103  Eng.  Reprint,  316,  Mr.  Justice 
Iiawrence  said:  "By  the  civil  laiv,  if 
the  parents  marry  any  time  before  the 
birth  of  the  child,  it  was  legitimate; 
and  our  laws  so  far  adopt  the  same 
rule,  that  if  a  man  marry  a  woman 
who  is  with  child,  it  raises  a  presumi>- 
tion  that  it  is  his  own." 

"The  rule  of  the  common  law  is  that 
if  a  man  marry  a  woman  who  is  ^vrith 
child,  it  raises  a  presumption  that  the 
child  with  which  she  is  pregnant  -was 
begotten  by  him.  This  presumption  is 
founded  on  the  supposed  acknowledge- 
ment of  paternity  by  the  subsequent 
act  of  marriage,  and  although  such 
presumption  is  liable  to  be  rebutted, 
yet,  in  the  absence  of  proof,  it  stands." 
Reynolds  v.  Reynolds  (1862)  3  Allen 
(Mass.)  605. 

"Born  in  wedlock,  the  presumption 
of  the  legitimacy  of  the  child  obtains, 
even  though  this  happen  so  soon  after 
marriage  as  to  render  it  certain  that  it 
was  the  result  of  coition  prior  there- 
to." Wallace  v.  Wallace  (1908)  187 
Iowa,  37,  14  L.R.A.(N.S.)  644,  126  Am, 
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St  Rep.  253,  114  N.  W.  627,  15  Ann. 
Cas.  761. 

In  State  v.  Herman  (1852)  35  N.  C 
(13  Ired.  L.)  502,  Ruffin,  Ch.  J.,  said: 
''There  seems  to  be  no  difference  in 
point  of  law  between  a  case  where  the 
conception  was  prior  and  posterior  to 
the  marriage,  provided  the  birth  be 
after  wedlock,  for  that  makes  the  le- 
^timacy.** 

In  Dennison  v.  Page  (1851)  29  Pa. 
420,  72  Am.  Dec.  644,  the  court,  after 
reviewing  many  decisions,  said: 
*Wiether  it  was  begotten  in  or  out 
of  wedlock,  where  the  marriage  pre- 
cedes the  birth,  the  presumption  of 
patemily  is  the  same,  and  the  like  evi- 
dence is  required  to  bastardize  the  is- 
sue. That  evidence  is  proof  of  non- 
access.  Where  the  husband,  or  he  who 
subsequently  becomes  such,  has  access 
to  the  mother  of  the  child,  the  pre- 
sumption that  he  is  its  father  is  con- 
clusive." 

In  Rex  V.  Luffe  (Eng.)  supra.  Lord 
Ellenborough  said:  "With  respect  to 
the  case  where  the  parents  have  mar- 
ried so  recently  before  the  birth  of 
the  child  that  it  could  not  have  been 
begotten  in  wedlock,  it  stands  upon  its 
own  peculiar  ground.  The  marriage 
of  the  parties  is  the  criterion  adopted 
by  the  law,  in  cases  of  antenuptial 
generation,  for  ascertaining  the  actual 
parentage  of  the  child.  For  this  pur- 
pose it  will  not  examine  when  the 
gestation  began,  looking  only  to  the 
recognition  of  it  by  the  husband  in 
the  subsequent  act  of  marriage." 

In  Anonymous  v.  Anonymous  (1856) 
23  Beav.  273,  53  Eng.  Reprint,  107, 
the  court  said :  "Though  I  do  not  en- 
tirely adopt,  to  its  full  extent,  the 
proposition  that  a  husband  admits,  by 
his  marriage,  that  the  child  subse- 
quently born  is  his,  yet  I  think  that  the 
presumption  is,  that  he  does  so  admit 
it,  if  he  takes  no  step  to^repudiate  it, 
but  adopts  toward  it  exactly  the  same 
course  as  if  it  were  his  own  child,  mak- 
ing no  complaint  of  the  premature 
birth  of  the  child,  or  of  his  having 
married  a  woman  not  lit  to  be  bis 
wife." 

2.  lUtiStrationa, 

The  rule  stated  in  the  preceding 


subdivision  has  been  applied  apparent- 
ly without  regard  to  the  precise  period 
of  time  elapsing  between  the  marriage 
and  the  birth  of  the  child.  Thus,  in 
each  of  the  following  cases  the  child 
was  presumed  to  be  legitimate,  the 
time  of  its  birth  after  the  marriage  of 
the  mother  being  as  indicated: 

— fifteen  days  (Zachmann  v.  Zach- 
mann  (1903)  201  IlL  380,  94  Am.  St. 
Rep.  180,  66  N.  E.  256) ; 

— ^three  weeks  (Com.  v.  Strieker 
(1801)  1  Browne  (Pa.)  xlvii.,  appx.); 

—six  weeks  (McRae  v.  State  (1913) 
104  Miss.  861,  61  So.  977); 

— two  months  (Gibbins  v.  Gibbins 
(1891)  13  Ky.  L.  Rep.  800  (abstract)  ; 
Montgomery  v.  Montgomery  (1848)  3 
Barb.  Ch.  (N.  Y.)  132;  Gardner  v. 
Gardner  (1877)  L.  R.  2  App.  Cas. 
(Eng.)  728); 

— ^three  months  (Grant  v.  Stimpson 
(1907)  79  Conn.  617,  66  Atl.  166;  Niles 
V.  Sprague  (1862)  13  Iowa,  198;  State 
V.  Romaine  (1882)  58  Iowa,  46,  11  N. 
W.  721;  Re  Mancini  (1919)  108  Misc.' 
102,  178  N.  Y.  Supp.  57  [common-law 
marriage] ;  Dennison  v.  Page  (1857) 
29  Pa.  420,  72  Am.  Dec.  644;  Tioga 
County  V.  South  Creek  Twp.  (1874)  75 
Pa.  433;  McCulIoch  v.  McCulloch 
(1888)  69  Tex.  682,  5  Am.  St.  Rep.  96, 
7  S.  W.  593;  Bowles  v.  Bingham  (1811) 
2  Munf.  (Va.)  442,  (1812)  3  Munf.  599, 
5  Am.  Dec.  497;  Anonymous  v.  Anony- 
mous (1856)  23  Beav.  273,  53  Eng.  Re- 
print, 107»  22  Beav.  461,  52  Eng.  Re- 
print, 1193,  4  Week.  Rep.  307) ; 

— four  months  (Baker  v.  Baker 
(1859)  13  Cal.  87;  Wallace  v.  Wallace 
<1908)  137  Iowa,  87,  14  L.R.A.(N,S.) 
544,  126  Am.  St.  Rep.  253,  114  N.  W. 
527, 15  Ann.  Cas.  761); 

— five  months  (Reynolds  v.  Reynolds 
(1862)  3  Allen  (Mass.)  605;  Rabeke 
V.  Baer  (1897)  115  Mich.  328,  69  Am. 
St.  Rep.  567,  73  N.  W.  242;  State  v. 
Herman  (1852)  35  N.  C.  (13  Ired.  L.) 
502); 

— six  months  (Stegall  v,  StegaU 
(1825)  2  Brock.  256,  Fed.  Cas.  No. 
13,351;  Rhyne  V.  Hoffman  (1862)  59 
N.  C.  (6  Jones,  Eq.)  335) ; 

— eight  months  (Phillips  v.  AUen 
(1861)  2  Allen  (Mass.)  453). 
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8.  X^buttal  of  pi'esHmptton. 
(a)  In  general. 

The  presumption  of  legitimacy 
which  exists  in  favor  of  a  child  born 
in  wedlock,  although  conceived  before 
marriage,  may  be  overcome  by  proof 
of  nonaccess  by  the  husband,  or  of  his 
impotency. 

I  United  States.  —  Stegall  v.  Stegall 
(1825)  2  Brock.  256,  Fed.  Cas.  No. 
13,351. 

Iowa. — State  v.  Romaine  (1882)  58 
Iowa,  46,  11  N.  W.  721;  Wallace  v. 
Wallace  (1908)  137  Iowa,  87, 14  L.R.A. 
(N.S.)  544,  126  Am.  St.  Rep.  253,  114 
N.  W.  627,  15  Ann.  Cas.  761. 

Kentucky.  —  Gibbins  v.  Gibbins 
(1891)  13  Ky.  L.  Rep.  300  (abstract). 

Massachusetts*  —  Phillips  v.  Allen 
(1861)  2  Allen,  453. 

North  Carolina.  —  State  v.  Herman 
(1852)  85  N.  C.  (18  Ired.  L.)  502; 
Rhyne  v.  Hoffman  (1862)  59  N.  C.  (6 
Jones,  Eq.)  335. 

Pennsylvania.  —  Com.  v.  Strieker 
(1801)  1  Browne  xlvii.,  appx.;  Denni- 
son  V.  Page  (1857)  29  Pa.  420,  72  Am. 
Dec.  644. 

England.— Rex  v.  Luffe  (1807)  8 
East,  198,  103  Eng.  Reprint,  318. 

In  State  v.  Romaine  (Iowa)  supra, 
it  was  said  that  the  presumption  "may 
be  rebutted  by  strong,  satisfactory, 
and  conclusive  evidence"  that  the  hus- 
band did  not  have  access  to  the  mother 
of  the  child  when  it  was  begotten. 

In  Dennison  v.  Page  (Pa.)  supra, 
the  court  said:  "This  presumption 
can  only  be  rebutted  by  clearly  prov* 
ing  that  no  sexual  intercourse  oc- 
curred between  the  two  at  any  time 
when  the  child  could  have  been  be- 
gotten." 

In  Stegall  v.  Stegall  (1825)  2  Brodc. 
256,  Fed.  Cas.  No.  13,351,  it  was  held 
that  although  probability  of  nonaccess 
by  the  husband  was  not  enough  to 
rebut  the  presumption  of  legitimacy, 
it  waa  not  necessary  to  prove  that  non- 
access  was  impossible.  Chief  Justice 
Marshall,  writing  for  the  court,  said : 
'This  presumption  of  law  may  be  re- 
butted by  testimony  which  places  the 
negative  beyond  all  reasonable  doubt.** 

In  Rex  V.  Luffe  (1807)  8  East,  198, 
103  Eng.  Reprint,  318,  9  Revised  Rep. 
406,  it  was  held  that  the  presumption 


of  legitimacy  could  be  overcome  by 
proof  of  nonaccess  of  the  hu8l>and; 
and  that  it  was  not  necessary  to  prove 
nonaccess  during  the  whole  period  of 
the  wife's  pregnancy,  but  it  was  suffi- 
cient if  the  circumstances  of  the  case 
showed  a  natural  impossibility  that 
the  husband  could  be  the  father. 

In  Rhyne  v.  Hoffman  (1862)  59  N.  €• 
(6  Jones,  Eq.)  335,  it  was  held  that  the 
presumption  would  obtain  unless  it 
was  proven  by  irresistible  evidence 
Uiat  the  husband  did  not  have  sexual 
intercourse  with  the  wife  at  the  time 
when  the  child  must  have  been  be- 
gotten. 

In  Wallace  v.  Wallace  (1908)  137 
I»wa,  37,  14  L.R.A.(N.S.)  544,  126  Am. 
St.  Rqo.  253,  114  N.  W.  527,  15  Ann. 
Cas.  761»  it  was  held  that  the  presump- 
tion might  be  rebutted  by  showing  the 
husband  to  be  impotent;  or  that  he 
was  entirely  absent,  so  as  to  have  no 
access  to  the  mother;  or  was  entirely 
absent  at  the  period  during  which 
the  child,  in  the  course  of  n&ture,  must 
have  been  begotten;  or  was  present 
only  under  such  circumstances  as  to 
afford  clear  and  satisfactory  proof 
that  there  was  no  sexual  intercourse. 

In  Zachmann  v.  Zachmann  (1903) 
201  111.  380,  94  Am.  St.  Rep.  180,  66 
N.  E.  256,  it  was  held  that  the  pre- 
sumption was  not  overcome  by  proof 
of  the  fact  that  the  mother  was  di- 
vorced from  her  former  husband  only 
twenty  days  before  her  second  mar- 
riage, especially  in  view  of  the  fact 
that  the  child  was  treated  and  cared 
for  by  the  husband  as  his  own  child. 

In  Phillips  V.  Allen  (1861)  2  Allen 
(Mass.)  453,  it  was  held  that  the  jury 
could  not  legally  find  against  the  le- 
gitimacy, except  on  facts  which 
proved,  beyond  all  reasonable  doubt, 
that  the  husband  could  not  have  been 
the  father ;  and  that  evidence  that  the 
mother's  reputation  for  chastity  was 
bad  at  the  time  of  the  marriage,  and 
that  for  some  time  prior  thereto  she 
had  been  intimate  with  o&er  men,  if 
competent^  would  not  rebut  the  pre- 
sumption of  legitimacy. 

The  admission  by  a  third  person 
that  the  child  was  begotten  by  him, 
and  not  by  the  husband  of  the  mother, 
has  been  held  to  be  insufficient  to  re- 
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but  the  presumption.  Montgomery  v. 
Montgomery  (1848)  3  Barb.  Ch.  (N* 
T.)  132. 

In  Baker  v.  Baker  (1859)  13  Cal.  87, 
it  was  held  that  the  presumption  of 
legitimacy  was  outweighed,  the  evi- 
dence showing  that  as  soon  as  the 
birth  occurred,  four  months  after  the 
marriage,  the  husband  repudiated  the 
wife  and  child,  sending  them  to  the 
wife's  relatives,  and  a  confession  by 
the  wife  also  appearing. 

(b)  D^claraHan'ar  tesiim&ny  of  spouse. 

It  is  generally  held  that  the  testi- 
mony of  the  husband  or  of  the  wife  is 
not  admissible  in  evidence  to  prove 
nonaccess  prior  to  the  marriage,  or  im- 
potence of  the  husband,  in  order  to 
bastardize  a  child  born  in  wedlock. 
Rabeke  v.  Baer  (1897)  115  Mich.  328, 
69  Am.  St.  Rep.  567,  73  N.  W.  242; 
State  V.  Herman  (1852)  35  N.  C.  (13 
Ired.  L.)  502;  ConL  v.  Strieker  (1801) 
1  Browne  (Pa.)  xlvii.,  appx.;  Denniaon 
V.  Pajre  (1857)  29  Pa.  420,  72  Am.  Dec. 
644;  Tioga  County  v.  South  Creek 
Twp.  (1874)  75  Pa.  453;  Rex  v.  Luffe 
(1807)  8  East,  198,  103  Eng.  Reprint, 
318,  9  Revised  Rep.  406 ;  Anonymous  v. 
Anonymous  (1856)  23  Beav.  273,  53 
Eng.  Reprint,  107,  22  Beav.  481,  52 
Eng.  Reprint,  1193,  4  Week.  Rep.  307. 

"Many  reasons  have  been  given  for 
the  rule.  Prominent  among  them  is 
the  idea  that  the  admission  of  such 
testimony  would  be  unseemly  and 
scandalous,  and  this  is  not  so  much 
from  the  fact  that  it  reveals  immoral 
eonduct  on  the  part  of  the  parents,  as 
because  of  the  effect  it  may  have  upon 
the  child,  who  is  in  no  fault,  but  who 
must  nevertheless  be  the  chief  sufferer 
thereby.  That  the  parents  should  be 
permitted  to  bastardize  the  child  is  a 
proposition  which  shocks  our  sense  of 
right  and  decency,  and  hence  the  mle 
of  law  which  forbids  it."  Tioga  Coun- 
ty v.  South  Creek  Twp.  (1874)  75  Pa. 
433,  supra. 

In  Rex  v.  Luffe  (1807)  8  East,  198, 
103  Eng.  Reprint,  318,  Lord  Ellenbor- 
ough  said  that  the  rule  which  forbade 
the  wife  to  prove  nonaccess  "was 
founded  upon  a  principle  of  public 
policy  which  prohibits  the  wife  from 
being  examined  against  her  husband 


in  any  matter  affecting  his  interest  or 
character." 

"Declarations,  as  well  as  the  evi- 
dence of  either  husband  or  wife,  as  to 
access  or  nonaccess,  are  excluded 
wherever  the  issue  of  legitimacy  is  in- 
volved, and  this  includes  cases  of  ante- 
nuptial conception."  Wallace  v.  Wal- 
lace (1908)  137  Iowa,  37,  14  L.R.A. 
(N.S.)  544,  126  Am.  St.  Rep.  253,  114 
N.  W.  527,  15  Ann.  Cas.  761.  And  see 
Niles  V.  Sprague  (1862)  18  Iowa,  198. 
Compare  Wright  v.  Hicks  (1854)  15 
Ga.  160,  60  Am.  Dec.  687,  stated  at 
length  infra,  I.  b. 

4.  Effect  of  lenowledge   by  htisband  of 

pregnancy. 

It  has  been  held  that  where  a  woman 
is  pregnant  at  the  time  of  marriage, 
and  the  fact  of  pregnancy  is  known 
to  the  husband,  he  is,  where  his  rights 
only  are  concerned,  conclusively  pre- 
sumed to  be  the  father  of  the  child. 
Bailey  v.  Harshman  (1877)  60  Ind. 
273;  Bailey  v.  Boyd  (1877)  59  Ind.  292; 
State  V.  Shoemaker  (1883)  62  Iowa, 
343,  49  Am.  Rep.  146,  17  N.  W.  589; 
State  V.  Romaine  (1882)  58  Iowa,  48, 
11  N.  W.  721;  Rhyne  v.  Hoffman 
(1862)  59  N.  C.  (6  Jones,  Eq.)  335; 
State  V.  Herman  (1852)  35  N.  C.  (13 
(Ired.  L.)  502;  Miller  v.  Anderson 
(1885)  43  Ohio  St.  473,  54  Am.  Rep. 
823,  3  N.  £.  605;  Dennison  v.  Page 
(1857)  29  Pa.  420,  72  Am.  Dec.  644. 
Compare  Roth  v.  Roth  (1871)  21  Ohio 
St.  646. 

In  State  v.  Shoemaker  (1883)  62 
Iowa,  343,  49  Am.  Rep.  146,  17  N.  W. 
589,  the  court  said :  "One  who  marries 
a  woman  known  by  him  to  be  enceinte 
is  regarded  by  the  law  as  adopting  into 
his  family  the  child  at  its  birth.  He 
could  not  expect  that  the  mother  upon 
its  birth  would  discard  the  child  and 
refuse  to  give  it  nurture  and  mainte- 
nance. The  law  would  forbid  a  thing 
so  unnatural.  The  child,  receiving  its 
support  from  the  mother,  must  of  ne- 
nessity  become  one  of  her  family, 
which  is  equally  the  family  of  the  hus- 
band. The  child,  then,  is  received  into 
the  family  of  the  husband,  who  stands 
as  to  it  in  loco  parentis.  This  being 
the  law,  it  enters  into  the  marriage 
contract  between  the  mother  and  the 
husband.     When  this  relation  is  es- 
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tablished,  the  law  raises  a  conclusive 
presumption  that  the  husband  is  the 
father  of  his  wife's  illegitimate  child." 
To  the  same  effect,  see  State  v.  Ro- 
maine  (1882)  58  Iowa,  46, 11  N.  W.  721. 
In  State  v.  Herman  (1852)  35  N.  C. 
(13  Ired.  L.)  502,  the  court,  on  an 
appeal  from  a  conviction  in  a  bastardy 
proceeding,  said:  "Where  a  child  is 
born  during  wedlock,  of  which  the 
mother  was  visibly  pregnant  at  the 
marriage,  it  is  a  presumption  juris 
et  de  jure,  that  it  was  the  offspring 
of  the  husband."  See  to  the  same  ef- 
fect, Dennison  v.  Page  (1857)  29  Pa. 
420,  72  Am.  Dec.  644. 

In  Miller  V.  Anderson  (1885)  43  Ohio 
St.  473,  54  Am.  Rep.  823,  3  N.  E.  605, 
a  complaint  in  bastardy  was  made 
against  the  defendant,  the  complainant 
alleging  that  she  had  been  delivered 
of  a  bastard  child,  and  that  the  defend- 
ant was  the  father  of  the  child.  It  ap- 
peared that  about  six  months  after  the 
child  was  begotten,  and  while  enceinte, 
the  complainant  was  married  to  a  man 
who  had  full  knowledge  of  her  con- 
dition of  pregnancy,  and  who  contin- 
ued to  live  with  her  as  her  husband 
until  his  death.  It  was  held  that  the 
defendant  could  not  be  held  as  the 
putative  father  of  the  child,  and  could 
not  be  required  to  contribute  to  its 
support;  that  the  husband,  in  marry- 
ing the  complainant  under  these  con- 
ditions, knowing  at  the  time  that  she 
was  pregnant,  consented  to  stand  in 
loco  parentis  to,  and  was  conclusively 
presumed  to  be  the  father  of,  the  child. 
The  court  adopted  the  reasoning  in  the 
case  of  State  v.  Shoemaker  (Iowa) 
supra,  in  all  respects,  and  followed 
the  holding  in  that  case.  In  Roth  v. 
Roth  (Ohio)  supra,  however,  it  was 
held  that  the  lower  court  erred  in  dis- 
missing a  bastardy  proceeding  because 
the  complainant  had,  during  the  con- 
tinuance of  the  cause,  and  while  en- 
ceinte, married  a  man  other  than  the 
defendant.  In  this  connection  the 
court  said:  'It  cannot  be  conclusive- 
ly presumed  that  the  man  who  marries 
a  pregnant  woman  is  the  father  of  the 
child  with  which  she  is  pregnant.  He 
may  not  have  known  that  she  was  in 
that  condition  when  he  married  her. 
And  even  if  he  did  know  it,  he  may 


not  be  the  father  of  the  child.  It  may, 
therefore,  if  born  alive,  be  a  bastard. 
Notwithstanding  the  marriage,  the 
question  remained,  whether  the  de- 
fendant was  the  father  of  the  child 
or  not.'* 

In  Rhyne  v.  Hoffman  (1862)  59  N. 
C.  (6  Jones,  Eq.)  335,  the  court  quoted 
with  approval  from  1  Rolle,  Abr.  358, 
and  2  Bacon,  Abr.  84,  to  the  effect  that 
if  a  woman  be  big  with  child  by  A, 
and  marries  B,  and  then  the  child  is 
born,  it  is  the  legitimate  child  of  B. 

However,  it  has  been  said  that  the 
rule  just  stated  does  not  prevail  in 
cases  involving  questions  of  heirship 
and  inheritance,  where  the  interests 
of  third  persons  are  concerned.  State 
V.  Shoemaker  (1883)  62  Iowa,  343,  49 
Am.  Rep.  146,  17  N.  W.  589 ;  Miller  v. 
Anderson  (1885)  43  Ohio  St  473,  64 
Am.  Rep.  823,  3  N.  E.  605. 

But  in  Bailey  v.  Boyd  (1877)  59  Ind. 
292,  an  action  was  brought  to  recover 
possession  of  real  estate,  the  plaintiff 
claiming  through  collateral,  and  the 
defendant  through  alleged  lineal,  de- 
scent from  one  Bazil  Bailey,  Sr.,  by 
purchase  from  Bazil  Bailey,  Jr.  The 
determination  of  the  controversy  de- 
pended on  the  paternity  of  Bazil  Bail- 
ey, Jr.  It  appeared  that  the  senior 
Bailey  was  married  when  the  mother 
was  visibly  pregnant,  and  that  the 
child  was  born  shortly  after  the  mar- 
riage. It  was  held  that  the  father,  by 
marrying  the  mother  of  the  child,  with 
knowledge  of  her  pregnancy,  acknowl- 
edged his  paternity,  and  the  child 
should  be  deemed  his.  See  to  the  same 
effect,  Bailey  v.  Harshman  (1877)  60 
Ind.  273, 

5.  View  that  presumption  of  leffitimacy 
is  weakened  hy  proof  of  atttenuptiat 
con€feption» 

In  a  few  jurisdictions  the  courts 
take  the  view  that  the  presumption  ex- 
isting in  favor  of  the  legitimacy  of  a 
child  bom  in  lawful  wedlock  is  weak- 
ened by  proof  that  the  child  was  con- 
ceived before  marriage.  Wright  v. 
Hicks  (1854)  15  6a.  160,  60  Am.  Dec. 
687;  Wilson  v.  Babb  (1882)  18  S.  C. 
59;  Jackson  v.  Thornton  (1915)  133 
TeniL  36,  179  S.  W.  384.  Compare 
Wright  V.  Hicks  (1852)  12  Ga.  15S» 
56  Am.  Dec.  451. 
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In  Wilson  v.  Babb  (1882)  18  S.  C. 
59,  it  appeared  that  a  child  was  bom 
about  four  and  one-half  months  after 
marriage.  It  was  held  that  the  pre- 
sumption was  that  the  child  was  le- 
gitinaate,  but  that  this  presumption 
could  be  overcome  by  less  evidence 
than  would  be  required  in  a  caae 
where  the  child  was  conceived  in  wed- 
lock. The  court  said :  "The  true  test 
is  whether  the  husband  of  the  wife 
who  ffives  birth  to  the  child  is  its 
father;  and  this  muat,  of  necessity,  in 
every  case,  be  a  question  of  fact. 
Where  the  child  is  bom  after  lawful 
wedlock,  and  after  the  lapse  of  the 
usual  period  of  gestation,  it  should  re- 
quire a  very  strong  state  of  circum- 
stances to  overthrow  the  presumption 
of  legitimacy,  such  as  impossibility  of 
access,  absolute  nonaccess,  abandon- 
ment, or  something  equally  as  conclu- 
sive. But  where  the  birth  is  so  soon 
after  the  marriage  as  to  render  it  cer- 
tain, according  to  laws  of  nature,  that 
the  child  could  not  have  been  begotten 
durin^r  the  wedlock,  then  it  is  more  of 
an  open  question,  depending  on  the 
weight  of  tiie  testimony,  aided  in  favor 
of  the  legitimacy,  somewhsat,  by  the 
marria^re,  but  perhaps  not  to  the  extent 
of  requiring  such  strong  opposing  evi- 
dence as  in  other  cases.  In  every  case, 
however,  the  question  is  still  one  of 
fact,  to  be  determined  in  each  special 
case  by  the  principles  hereinabove 
stated,  to  be  administered  and  applied 
by  the  courts  with  a  cautious  regard 
to  the  peace  of  society  and  the  happi- 
ness and  reputation  of  families/' 

In  Wright  v.  Hicks  (1854)  15  Ga. 
161,  60  Am.  Dec.  687,  the  court  said: 
"While  the  law  presumes  every  child 
legitimate  which  is  bom  within  wed- 
lock, still,  in  questions  of  this  sort, 
there  is  and  should  be  a  difference  be- 
tween past  and  antenuptial  -concep- 
tions. In  the  latter,  much  slighter 
proof  should  be  required  to  repel  the 
presumption  of  legitimacy,  arising 
from  marriage.  For  here,  it  is  the 
marriage  only,  and  not  the  presumed 
sexual  intercourse  resulting  from  mar- 
riage, which  creates  the  presumption. 
Every  child  begotten  and  bom  within 
wedlock  is  rightly  presumed  to  be  the 
offspring:  of  the  husband.    But  such 


presumption  does  not  necessarily  arise 
where  the  child  is  begotten  before 
marriage.  Another  man  may  as  likely 
be  the  father  as  the  future  husband, 
as  no  one  was  entitled  to  sexual  inter- 
course." In  the  earlier  case  of  Wright 
v.  Hicks  (6a.)  supra,  however,  Lump- 
kin, J.,  speaking  for  the  court,  said: 
"The  same  rules  apply  whether  the 
bastardy  originates  before  or  during 
marriage.  If  a  man  marries  a  woman 
pregnant  by  another  person,  the  law 
presumes  the  child  to  be  husband's;' 
and  whether  she  was  a  reputed  virgin 
or  grossement  enceint,  the  books  make 
no  distinction.  In  both  cases,  the  law 
says  it  is  presumptively  his  child; 
still,  he  may  show,  by  whatever  proof 
he  may  command,  that  he  has  been 
made  the  innocent  victim  of  fraud  and 
artifice." 

In  Jackson  v.  Thomton  (1915)  138 
Tenn.  36,  179  S.  W.  384,  Williams,  J., 
said:  ''Some  of  the  courts  hold  that 
the  presumption  in  such  case  must 
arise  from  the  fact  of  the  marriage, 
and  not  from  sexual  intercourse  as- 
sumed to  result  from  the  marriage, 
and  that  the  presumption  of  legitimate 
birth  is  therefore  so  far  weakened  as 
that  it  may  be  overcome  by  a  less 
weight  of  evidence.  ...  In  other 
cases  it  is  held  that  antenuptial  con- 
ception does  not  weaken  the  presump- 
tion of  legitimacy  arising  from  birth 
after  the  marriage.  .  .  .  We  think 
the  better  rule  is  that  laid  down  in 
the  Urst  line  of  cases." 

In  these  jurisdictions,  while  the  evi- 
dence necessary  to  overcome  the  pre- 
sumption need  not  be  as  great  as  if 
the  child  was  conceived  in  wedlock,  it 
must,  nevertheless,  be  clear  and  con- 
vincing. Thus,  in  Jackson  v.  Thom- 
ton (Tenn.)  supra,  the  court,  after 
holding  that  proof  of  antenuptial  con- 
ception weakened  the  presumption  of 
legitimacy  arising  from  birth  after 
marriage,  said:  ''But,  even  so,  we 
hold  that,  in  respect  of  the  weight  of 
the  evidence  required  to  override  the 
presumption,  clear,  strong,  and  con- 
vincing testimony  must  be  adduced  by 
him  who  alleges,  illegitimacy.  A  mere 
preponderance  in  his  favor  is  not 
enough;  nor  may  testimony  of  mere 
rumor  and  suspicion  among  neighbors 
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touching  the  true  paternity  of  the 
child  avail  to  overcome  the  presump- 
tion." 

In  Wright  V.  Hicks  (1854)  15  Ga. 
160,  60  Am.  Dec.  687,  there  was  evi- 
dence that  neither  the  husband  nor 
the  wife  recognized  the  child  as  being 
legitimate;  that  the  husband  declared 
the  child  to  be  a  bastard  and  treated  it 
as  such ;  and  that  neither  the  wife  nor 
her  friends  ever  ascribed  the  paternity 
of  the  child  to  the  husband.  It  was 
*held  that  all  these  circumstances 
should  go  to  the  jury,  and  that  they 
might  therefrom  infer  the  illegitimacy 
of  the  child.  In  that  case  it  was  held 
further  that  the  presumption  of  legit- 
imacy could  be  rebutted  by  proof  tend- 
ing to  show  the  physical  impossibility 
of  the  child  being  legitimate,  and  for 
that  purpose  it  was  held  that  the  dec- 
larations of  the  husband  or  wife,  while 
not  admissible  during  their  lifetime  to 
bastardize  the  issue^  were  admissible 
after  their  death,  especially  when  the 
declarations  were  explanatory  of  the 
conduct  of  the  parents. 

1/.  Antenuptial  hirth* 

It  has  been  held  that  marriage  to 
the  mother  of  an  illegitimate  child 
born  before  the  marriage  raises  some 
presumption  that  the  husband  is  the 
father  of  the  child.  Stein  v.  Stein 
(1908)  32  Ky.  L.  Rep.  664,  106  S.  W. 
860;  Hall  v.  Gabbert  (1904)  213  UL 
208,  72  N.  E.  806 ;  Gardner  v.  Gardner 
(1877)  L.  R.  2  App.  Cas.  (Eng.)  723. 

In  Stein  v.  Stein  (Ky.)  supra,  the 
question  presented  was  whether  the 
appellee  was  the  legitimate  heir  of  an 
intestate,  and  therefore  entitled  to  his 
estate.  It  appeared  that  the  appellee 
was  born  about  one  year  previous  to 
the  marriage  of  his  mother.  In  ruling 
on  the  question  of  presumption  the 
court  said :  "The  marriage  of  an  un- 
married man  to  an  unmarried  woman 
who  has  a  child  born  out  of  lawful 
wedlock  should  create  at  least  some 
presumption  that  it  was  his  child,  aU 
though  the  presumption  is  not  as 
strong  as  when  the  child  is  bom  after 
marriage." 

In  Gardner  v.  Gardner  (Efig.)  su* 
pra,  an  appeal  from  the  court  of  ses*- 
flion  to  the  House  of  Lords,  the  Lord 
Chancellor  quoted  with  approval  from 


the  opinion  of  Lord  Gifford  as  follows: 
''A  certain  presumption  of  paternity 
arises  from  the  bare  fact  that  a  man 
knowingly  marries  the  inother  of  an 
illegitimate  child  previously  born. 
But  this  is  a  very  weak  presumption. 
In  the  absence  of  all  other  evidence, 
all  that  can  be  said  is  probably  that 
it  is  more  likely  than  not  that  he  is 
the  father." 

In  Hall  V.  Gabbert  (1904)  218  III. 
208,  72  N.  E.  806,  the  question  was 
presented  as  to  the  right  of  a  bastard 
child  to  inherit  from  one  who  married 
the  mother  after  the  birth  of  the  child. 
It  appeared  that  the  marriage  took 
place  after  the  intestate  had  been  ar- 
rested on  a  bastardy  complaint  which 
charged  him  with  the  paternity  of  the 
child.  The  court  said:  "The  courts 
will  not  indulge  the  presumption,  in 
such  case,  that  the  marriage  was  en- 
tered into  merely  to  avoid  the  possible 
consequences  of  the  proceeding,  but 
will  rather  assume  that  had  the  al- 
leged father  doubted  his  paternity  of 
the  child,  he  would  have  resisted  the 
prosecution  and  refused  the  mar- 
riage." 

But  there  is  also  authority  to  the 
effect  that  no  presumption  of  legiti- 
macy arises  in  such  a  case.  Jane's  Es- 
tate (1892)  147  Pa.  627,  23  Atl.  892. 
And  see  the  reported  case  (State  ex 
REL.  BURKHART  V.  FERGUSON,  ante,  426) . 

In  Jane's  Estate  (Pa.)  supra,  the 
sole  question  for  determination  was 
the  right  of  a  child  who  was  bom  be- 
fore the  marriage  of  his  mother  to 
share  in  the  distribution  of  the  hus- 
band's estate.  In  affirming  the  deci- 
sion of  the  court  below,  denying  the 
right,  it  was  said:  ''There  is  no  pre- 
sumption that  the  man  who  marries 
the  mother  of  a  bastard  child  is  the 
father  of  it." 

In  the  reported  ease  (State  ex  sbl. 
BURKHART  V.  Fesxiuson)  it  is  held 
that  there  is  no  such  presumption 
that  a  man  nMtrrying  a  woman 
who  is  nursing  an  illegitimate  child 
is  the  father  of  the  child  as  to 
bar  a  bastardy  proceeding  by  the 
mother  against  another  man,  the  rule 
laid^  down  in  State  v.  Shoemaker 
(Iowa)  set  out  supra,  I.  a,  4,  beixii^ 
held  to  foe  inapplicable  to  a  case  of 
antenuptial  birth.  W^  F.  F. 
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WABASH  RAILWAY  COMPANY  et  aL 

Michigan  Supreme  Cmtrt -^  March  28^  19tS» 
(201  Mich.  167,  167  N.  W.  19.) 

Receiver  —  effect  of  appointment  on  pending  suit. 

1.  The  appointment  by  a  Federal  court  in  one  state  of  receivers  pendente 
lite  in  a  proceeding  to  foreclose  a  mortgage  upon  property  of  a  railroad 
company  does  not  affect  a  pending  suit  in  a  court  of  another  state  to 
recover  damages  for  personal  injuries  caused  by  the  negligence  of  the 
railroad  company  after  the  execution  of  the  mortgage. 

ISee  note  an  this  question  beginmng  on  page  441.] 


Mortgage  —  effect  of  statute. 

2.  A  prior  law  imposing  conditions 
and  limitations  upon  mortgages  deter- 
mines their  force  and  effect,  whatever 
scope  is  attempted  by  the  provisions 
they  contain. 

[See  19  R.  C.  L.  302.] 

Statute  —  construction  —  implied  ex* 
elusion. 

8.  In  the  construction  of  statutes 
the  express. mention  of  one  thing  im- 
plies the  exclusion  of  other  similar 
things. 

[See  26  R.  C.  L.  981.] 

Lien  —  priority  over  mortgage  —  stat- 
ute. 

4.  The  lien  of  a  judgment  against  a 
railroad  company  for  personal  inju- 


ries does  not  have  priority  over  a  pre- 
existing mortgage  under  a  statute 
giving  such  Hen  priority  over  judg- 
ments, executions,  and  attachments 
levied  upon  the  property. 

Equity  —  prayer  for  accounting  —  ef- 
fect. 

5.  A  prayer  for  accounting  does  not 
confer  jurisdiction  upon  a  court  of 
equity  of  an  action  to  collect  an  un- 
satisfied judgment  the  amount  of 
which  is  not  open  to  question. 

—  jurisdiction  —  enforcement  of  judg- 
ment. 

6.  Equity  has  no  jurisdiction  of  a 
suit  to  enforce  a  judgment  lien. 

[See  10  R.  C.  L.  857 ;  15  R.  C.  L.  818, 
902.] 


Error  to  the  Circuit  Court  for  Lenawee  County  (Hart,  J.)  to  review 
an  order  dismissing  a  bill  filed  to  enforce  payment  of  a  judgment  obtained 
by  plaintiff  against  defendants  for  personal  injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  N.  Sampson  and  Frank  M. 
Sala  for  plaintiff  in  error. 

Messrs.  Baldwin,  Alexander,  &  Rus- 
aelly  for  defendants  in  error. 

No  lien  attached  to  the  property  of 
the  Wabash  Railroad  Company  by  rea- 
son of  plaintiff's  judgment. 

34  Cyc.  231;  Fidelity  Ins.  Trust  & 
S.  D.  Co.  V.  Roanoke  Iron  Co.  81  Fed. 
439;  Clyde  v.  Richmond  &  D.  R.  Co. 
56  Fed.  539;  Temple  v.  Glasgow,  25 
C.  C.  A.  540,  42  U.  S.  App.  417,  80  Fed. 
441;  Moore  v.  Southern  States  Land 
&  Timber  Co.  83  Fed,  399;  Wiswall  v. 
Sampson,  14  How.  52,  14  L.  ed.  322; 
Campau  v.  Detroit  Driving  Club,  130 
Mich.  417,  90  N.  W.  49. 

If  a  lien  did  attach,  it  was  subse- 
quent to  the  mortgage,  and  the  fore- 


closure of  the  mortgage  foreclosed  the 
lien. 

Provident  Inst,  for  Sav.  v.  Jersey 
City,  113  U.  S.  506,  28  L.  ed.  1102,  5 
Sup.  Ct.  Rep.  612;  Guardian  Ti^ust  & 
D.  Co.  v.  Fisher,  200  U.  S.  57,  50  L.  ed. 
367,  26  Sup.  Ct.  Rep.  186;  Veatch  v. 
American  Loan  ft  T.  Co.  26  C.  C.  A. 
39,  49  U.  S.  App.  191,  79  Fed.  471; 
Farmers*  Loan  &  T.  Co.  v.  Northern 
P.  R.  Co.  24  C.  C.  A.  511,  48  U.  S.  App. 
324,  79  Fed.  227;  Farmers'  Loan  &  T. 
Co.  v.  Nestelle,  25  C.  C.  A.  194,  48  U. 
S.  App.  326,  79  Fed.  748,  2  Am.  Neg. 
Rep.  104;  Hampton  v.  Norfolk  &  W.  R. 
Co.  62  C.  C.  A.  388,  127  Fed.  662 ;  For- 
dyce  V.  Omaha,  K.  C.  &  E.  R.  Co.  145 
Fed.  544. 
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Steere,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff's  bill  of  complaint  is  filed 
to  have  a  judgment  obtained  by  him 
against  the  Wabash  Railroad  Com- 
pany for  personal  injuries  declared 
a  preferred  lien  upon  the  property 
of  defendants,  and  that  they  be  di- 
rected to  pay  the  same,  in  default  of 
which  sufficient  of  their  property 
found  within  the  state  be  ordered 
sold  to  satis:fy  said  judgment.  His 
claim  of  right  to  such  relief  is  based 
upon  the  provisions  of  Act  No.  110, 
Public  Acts  of  Michigan  1899  (2 
Comp.  Laws  1915,  §  8340),  which 
provides,  so  far  as  material  here,  as 
follows :  "All  claims  arising  out  of 
the  death  or  personal  injury  of  any 
person,  when  such  death  or  per- 
sonal injury'  shall  result  from  the 
negligence  of  any  .  .  .  steam 
railroad  company,  organized  and 
doing  business  under  the  laws  of 
this  state,  shall,  after  judgment  is 
obtained  therefor  against  any  such 
corporation,  constitute  a  lien  upon 
all  of  the  assets  of  said  corpora- 
tion, and  all  of  the  property  there- 
of, and  all  of  its  rights  and  fran- 
chises, and  over  any  and  all  other 
judgments,  executions  or  attach- 
ments levied  upon  the  said  prop- 
erty, except  such  as  may  be  issued 
in  favor  of  persons  having  ob- 
tained judgments  for  personal 
work,"  etc. 

Against  this  bill  defendants  filed 
a  motion  in  the  nature  of  a  de- 
murrer asking  that  the  same  be  dis- 
missed on  various  grounds,  the  sub- 
stance of  those  calling  for  most 
serious  consideration  being  that  the 
statute  relied  upon  and  referred  to 
in  tho'  bill  of  complaint  does  not, 
under  the  facts  stated  therein,  give 
plaintiff's  claimed  lien  priority  over 
a  previous  mortgage,  neither  does  it 
operate  against  or  apply  to  fore- 
closure proceedings  pending  in  the 
Federal  court  when  all  the  property, 
rights,  and  franchises  of  the  defend- 
ant railroad  company  were  in  pos- 
session and  under  control  of 
receivers  appointed  by  that  court 
at  the  time  plaintiff's  judgment 
was  rendered. 


The  history  of  this  litigation  be- 
tween plaintiff  and  the  Wabash 
Railroad  Company,  up  to  the  time 
of  securing  the  judgment  to  enforce 
which  this  bill  is  filed,  will  be  found 
in  Marshall  v.  Wabash  R.  Co.  163 
Mich.  88,  127  N.  W.  788,  id.,  171 
Mich.  180, 137  N.  W.  89,  and  id.,  184 
Mich.  593,  151  N.  W.  696.  Briefly 
summarized  from  the  bill  sufficient 
ly  for  the  questions  involved,  it  ap- 
pears that  on  February  2,  1908, 
plaintiff  sustained  serious  injuries 
while  a  passenger  on  a  train  of  the 
Wabash  Railroad  Company,  in  an 
accident  which  resulted  from  its 
negligence  at  a  point  on  its  line  in 
Lenawee  county,  Michigan,  and  to 
recover  compensatory  damages  for 
such  tort  he  commenced  an  action  in 
the  circuit  court  for  that  county  on 
September  15,  1908.  The  case  was 
tried  three  times,  resulting  on  each 
trial  in  a  verdict  and  judgment  in 
his  favor,  successively  removed  by 
the  defendant  to  this  court  for  re- 
view. The  first  two  judgments 
were  reversed  and  the  case  remand- 
ed for  retrial.  The  third  trial  re- 
sulted in  a  verdict  and  judgment 
for  plaintiff,  on  February  15,  1913, 
in  the  sum  of  $11,255.75,  which  was 
affirmed  by  this  court  on  March  18, 
1915.  That  judgment  is  yet  in  force 
with  no  part  paid,  no  execution  has 
been  taken  out  to  recover  the  same, 
and  demand  of  plaintiff  for  pay- 
ment has  been  refused.  Whether  it 
became  a  paramount  lien  upon  the 
property  of  the  Wabash  Railroad 
Company  on  February  15,  1913,  the 
date  of  final  judgment  in  the  circuit 
court,  is  the  chief  issue  here. 

On  January  29, 1912,  the  Wabash 
Railroad  Company  went  into  the 
hands  of  receivers  by  order  of  the 
United  States  district  court  for  the 
eastern  district  of  Missouri,  upon 
application  of  the  Equitable  Trust 
Company  of  New  York,  trustee,  as 
complainant  in  a  suit  against  said 
railroad  company  and  James  B. 
Forgan,  defendants,  to  foreclose  a 
first  refunding  and  extension  mort- 
gage given  by  the  Wabash  Railroad 
Company  on  July  1, 1906.  A  decree 
foreclosing  this  mortgage  and  order- 
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ing  sale  of  the  property  covered  by 
it  to  satisfy  the  same  was  rendered 
by  that  court  on  January  30,  1914, 
and  sale  under  said  foreclosure  was 
had  on  July  31,  1916,  followed  by 
confirmation  of  the  same  on  August 
20,  1915,  about  one  year  and  a  half 
after  plaintiff's  judgment  was  ren- 
dered in  the  circuit  court  of 
Lenawee  county.  Under  said  fore- 
closure proceedings  the  property  of 
defendant  Wabash  Railroad  Com- 
pany was  transferred  to  a  company 
known  as  Wabash  Railway  Com- 
pany»  which  now  claims  to  own  the 
property  and  operate  the  road.  The 
bill  makes  special  reference  to  the 
records  and  files  in  the  foreclosure 
and  receivership  proceedings  before 
the  United  States  district  court, of 
Missouri,  designated  as  ^'consolidat- 
ed  cause  No.  3,977,"  and  asks  leave 
to  use  any  portion  thereof  deemed 
material  on  the  hearing  of  this  case, 
and  avers  that  '^notice  of  all  files  and 
papers  in  said  cause,  and  all  orders 
and  decrees  made  in  said  court, 
were  filed  in  the  district  court  of  the 
United  States  for  the  southern  dis- 
trict of  Michigan,  eastern  division, 
at  Detroit,''  which  includes  within 
its  jurisdiction  a  portion  of  the  line 
and  other  assets  of  the  Wabash 
Railroad  Company,  and  that  no  no- 
tice was  ever  given  to  plaintiff  or 
his  attorneys  to  appear  in  those  pro- 
ceedings and  present  his  claim.  No 
copies  of  any  of  the  files  and  rec- 
ords of  said  cause  in  the  Federal 
court  appear  in  this  record,  but  it  ia 
stated  in  the  opinion  of  the  circuit 
judge  who  heard  the  motion,  and 
not  disputed,  that  the  receivers  in 
that  case  were  discharged  some  time 
before  this  bill  was  filed,  and  that 
'^plaintiff  had  knowledge  of  these 
proceedings  in  the  district  court." 

Referring  to  dates,  upon  the 
question  of  priority  of  lien,  it  is 
shown  that  the  act  upon  which 
plaintiff  relies  was  passed  in  1899, 
the  mortgage  in  question  was  given 
in  1906,  the  accident  in  which  plain- 
tiff was  injured  occurred  February 
2,  1908,  he  began  his  action  for 
damages  September  15,  1908,  and 
recovered  the  judgment  under  which 


he  claims  lien  on  February  15, 1913. 
Under  the  Act  of  1899,  "it  is  not 
until  the  judgment  is  obtained  that 
the  statutory  lien  attaches/'  Kaiser 
V.  Detroit  &  N.  W.  R.  Co.  169  Mich. 
254,  186  N.  W.  256. 

Plaintiff  contends  that  the  fact 
the  mortgage  antedates  his  judg- 
ment is  immaterial,  because  the 
statute  antedates  the  mortgage,  and 
its  provisions  must  be  read  into  and 
be  regarded  as  a  part  of  the  mort- 
gage— citing  Southern  R.  Co.  v. 
Bouknight,  30  L.R.A.  823,  17  C.  C. 
A.  181,  25  U.  S.  App.  415,  70  Fed. 
442;  Guardian  Trust  &  D.  Co.  v. 
Fisher,  200  U.  S.  57,  50  L.  ed.  367, 
26  Sup.  Ct.  Rep.  186;  Provident 
Inst,  for  Sav.  v.  Jersey  City,  113 
U.  S.  506,  28  L.  ed.  1102,  5  Sup. 
Ct.  Rep.  612.  These  authorities 
and  others  which  may  be  found  of 
like  import,  sustain  the  rule  that 
a   prior   law   imposing   conditions 

and  limitations  on  Mort»a»e- 
mortgages  deter-  effect  of 
mines  their  force  •***'**•• 
and  effect,  whatever  scope  is  at- 
tempted by  the  provisions  they 
contain.  To  the  extent  such  limit- 
ing statutes  are  applicable  they  are 
held  to  enter  into  and  become  a 
part  of  such  contracts  to  the  same 
extent  as  if  so  provided  in  the  in- 
struments themselves.  In  the  Bouk- 
night and  Fisher  Cases,  statutes 
were  under  consideration  which  in 
express  terms  designated  mortgages 
as  subordinate  to  the  liens  sought  tp 
be  enforced.  In  the  Jersey  City 
Case,  an  act  making  water  rents  a 
charge  and  prior  lien  upon  land  in 
a  municipality,  to  the  same  extent 
and  to  be  collected  in  like  manner 
"as  other  taxes  assessed  on  real  es- 
tate, which  by  law  took  priority 
over  any  mortgage  or  other  encum- 
brance,''  was  held  to  be  constitu- 
tional and  to  give  preference  to  liens 
for  water  rent  over  subsequent 
mortgages.  The  construction  and 
application  of  the  act  plaintiff  urges 
requires  that  the  court  go  further, 
and  by  inference  read  into  the  act 
itself  priority  of  judgment  liens  for 
personal  injuries  over  mortgages, 
and,  thus  amplified,  read  the  act  in- 
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to  mortgages  given  after  the  statute 
was  enacted. 

The  provision  relied  on  makes  no 
mention  of  contract  obligations, 
mortgages,  or  other  securities  vol- 
untarily given  by  the  corporation 
before  such  judgments  are  taken 
and  become  liens,  but  provides  that, 
as  against  other  liens  established  by 
adversary  action,  such  judgment 
liens  for  personal  injuries  shall  have 
preference  "over  any  and  all  other 
judgments,  executions,  or  attach- 
ments levied  upon  said  property," 
and  from  those  are  excepted  "such 
as  may  be  issued"  in  favor  of  per- 
sons having  judgments  for  person- 
al labor.  If  it  was  the  legislative 
intent  to  subordinate  previously 
given  mortgages  to  liens  for  torts, 
labor,  or  other  claims  against  the 
delinquent  corporation,  there  was 
no  difficulty  in  so  providing  in  plain 
words.  Under  the  legal  maxim  of 
construction  that  express  mention 

of  one  thing  im- 
conJtrl^tton—       pHes  the    exclusion 

eYlSVon.  **"  ^*     ^^^^^     similar 

things,  there  is  rea- 
son in  the  contention  that,  the  act 
having  expressly  named  certain 
liens  made  subordinate,  it  by  impli- 
cation excludes  others  not  men- 
tioned, upon  the  presumption  that, 
having  designated  some,  the  legisla- 
ture designated  all  it  was  intended 
the  act  should  include.  In  other  acts 
both  preceding  and  following  this 
the  legislature  of  this  state,  in  pro- 
viding liens  upon  the  property  of 
corporations  for  labor  in  dangerous 
vocations,  has  made  plain  its  intent 
to  include  mortgages  amongst  sub- 
ordinated liens  by  expressly  naming 
them.  3  Comp.  Laws  1915,  §§  14,- 
840,  14,841.  The  inference  from  a 
failure  to  mention  mortgages  in  an 
intervening  act  of  kindred  import 
has  persuasive  significance. 

No  right  of  lien  obtains  under 
plaintiff's  judgment  except  as  ex- 
pressly provided  and  to  the  extent 
prescribed  by  statute.  It  is  not  in 
recognition  of  the  underlying  prin- 
ciples nor  enlargement  of  the  scope 
of  a  common-law  lien.  It  involves 
no  claim  for  labor  upon,  material 


furnished  for,  or  conservation  of 
the  property  against  which  a  lien  is 
asserted.  The  legislation  providing 
for  it  goes  beyond  liens  previously 
recognized  at  common  law  or  in 
equi^.  Its  character  and  extent  are 
fixed  and  limited  by  the  terms  of  the 
statute  creating  it,  which  the  court 
may  not  extend  or  add  to,  althou^rh 
the  legislature  might  with  equal  or 
greater  merit  have  done  so. 

Although  the  statute  relied  on 
makes  plaintiff's  judgment,  when 
obtained,  a  lien  on  all  assets  of  the 
defendant  corporation,  it  gives  the 
judgment  lien  in  express  terms  pri* 
ority  only  over  other  "judgments, 
executions,  or  attachments/'  and  we 
think  the  learned  circuit  judge  cor- 
rectly   held,    when  ,,ie,^rioritT 

dismissing         plain-    over  mort««ire— 

tiff's   bill,  that  his  •*•***•' 
judgment  was  not  a  prior  lien  to 
the  previously  given  mortgage,  and 
it  could   not  be   maintained   upon 
that  theory. 

We  are  impressed,  however,  that 
plaintiff's  judgment  is  valid  as  it 
stands,  and,  under  the  statute,  con- 
stitutes a  lien  on  all  the  property  of 
the  defendant  Wabash  Railroad 
Company  against  which  the  action 
ran,  subject  to  any  valid  prior  mort- 
gage upon  any  of  such  property. 
His  action  was  legally  begun  in  the 
circuit  court  of  Lenawee  county  be- 
fore the  receivers  were  appointed  or 
suit  begun  in  the  foreclosure  case. 
When  the  Federal  court  of  another 
state  later  took  jurisdiction  in  the 
foreclosure  proceedings  and  ap- 
pointed receivers  pendente  lite,  pre- 
sumably to  conserve  the  mortgaged 
property  for  the  purpose  of  the  de- 
cree of  foreclosure  as  between  the 
parties  to  that  suit,  the  state  court 
was   not  deprived   thereby   of   its 

"^t*    ,*?       5™:^?    aeeelT^r-eirect 
With      this      distinct    of    appointment 

personal  action  in  ~  »•-**««  ••"• 
which  it  had  first  taken  jurisdiction. 
By  permission  of  the  court  appoint- 
ing them  the  receivers  could  have 
appeared  in  the  case  and  defended 
had  they  seen  fit  to  do  so.  Its 
progress  did  not  interfere  witii 
their  possession  of  the  mortgaged 
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property,  or  with  tlie  mortgage  f  ore* 
closure.  They  did  not  represent  the 
Wabash  Railroad  in  its  individual 
character,  nor  supersede  it  in  the 
exercise  of  its  corporate  powers,  be- 
yond their  temporary  custody  and 
control  of  its  mortgaged  property. 
The  corporation  was  energetically 
and  independently,  so  far  as  shown, 
pursuing  an  active  defense  of  plain* 
tiff's  case  to  the  court  of  last  resort 
while  the  foreclosure  proceedings 
were  pending.  There  is  nothing  be« 
fore  us  to  indicate  that  the  fore- 
closure suit  in  the  Federal  court 
was  foGT  the  purpose  of  making 
equitable  distribution  of  the  assets 
of  the  corporation  amongst  its  cred- 
itors, or  had  any  object  beyond  the 
ordinary  foreclosure  of  a  mortgage 
and  incidental  conservation  of  the 
mortgaged  property  while  the  suit 
was  in  progress. 

While  authorities  are  cited  by  de- 
fendants sustaining  extreme  views 
as  to  the  immunity  afforded  de- 
linquent railroads  from  legal  liabil- 
ity by  appointment  of  receivers  tp 
conserve  mortga^ged  property  dur- 
ing foreclosure  proceedings,  we 
think  there  is  respectable  auUiority 
and  better  reason  for  the  view  that, 
80  long  as  the  presumably  temporary 
possession  by  the  receiveirs  of  the 
property  they  are  appointed  to  con- 
serve is  not  disturbed,  other  courts 
are  not  closed,  by  the  foreclosure 
8uit»  to  those  desiring  to  pursue 
their  legal  remedies  against  the  de- 
faulting corporation. 

"A  receiver,  says  the  Supreme 
Court  of  the  Unitcfd  States,  derives 
his  authority  from  the  act  of  the 
court  appointing  him,  and  not  from 
the  act  of  the  parties  at  whose  sug- 
gestion or  by  whose  consent  he  is 
appointed ;  and  the  utmost  effect  pf 
his  appointment  is  to  put  the  prop- 
erty from  that  time  into  his  custody 
as  an  officer  of  the  court,  for  the 
benefit  of  the  party  ultimately 
proved  to  be  entitled,  but  not  to 
change  the  title,  or  even  the  right  of 
possession  in  the  property.  The 
ownership  of  the  property  is  not 
changed  by  the  ai^>ointment  of  a 
receiver.    The  possession  of  the  re- 


ceiver is  merely  that  of  the  corpora- 
tion." 6  Thomp.  Corp.  2d  ed.  S 
6373. 

While  not  in  all  particulars  anal- 
ogous to  the  instant  case,  in  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Long 
Island  Loan  &  T.  Co.  172  U.  S.  493, 
43  L.  ed.  528,  19  Sup.  Ct.  Rep.  238, 
involving  a  contention  between  two 
lienors,  the  court  said,  referring  to 
Wiswall  V.  Sampson,  14  How.  52, 14 
L.  ed.  322,  upon  which  defendants 
rely:  "If  there  had  been  any  at- 
tempt by  suit  to  enforce  the  lien 
given  by  the  Parkhurst  mortgage  by 
an  actual  sale  of  the  property  in 
question  pending  the  proceedings  in 
llie  foreclosure  suits,  it  may  be  that 
the  principle  announced  in  that  case 
could  have  been  invoked,  and  the 
sale  would  have  been  ineffectual  to 
pass  title  to.  the  purchaser.  But 
nothing  was  done  by  I^nde,  after 
the  institution  of  the  foreclosure 
suits  and  pending  proceedings  there- 
in, which  was  inconsistent  with  or 
tended  to  defeat  the  object  of  those 
suits." 

In  Moore  v.  Southern  States  Land 
&  Timber  Co.  (C.  C.)  83  Fed.  399, 
the  court  said:  "It  has,  however, 
been  held  that  when  a  decree  ap- 
pointing a  receiver  and  awarding 
an  injunction,  so  far  as  disclosed 
upon  its  face,  was  to  provide  for  the 
safe-keeping  of  the  property  of  the 
corporation,  and  to  prevent  any 
transfers  thereof,  and  such  decree 
did  not  state  that  the  ulterior  intent 
of  the  court  was  to  make  an  equi- 
table distribution  of  the  funds,  and 
contained  no  direction  to  the  re- 
ceiver to  give  notice  to  the  creditors 
to  file  their  claims,  the  decree  im- 
posed no  restrictions  upon  creditors 
in  prosecuting  their  claims,  either 
at  law  or  in  equity,  and  a  judgment 
subsequently  recovered  by  a  credi- 
tor is  as  much  a  lien  on  the  real  es- 
tate of  the  corporation  debtor  as  if 
the  appointment  of  a  receiver  had 
never  been  made  (citing  authori^ 
ties) .  I  think  this  ruling  is  founded 
in  reason,  and  my  opinion  is  that 
until  the  court  has  made  some  de- 
cree showing  that  its  ulterior  intent 
is  to  m^ke  an  equitable  distribution 
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af  the  funds,  and  giving  notice  to 
the  creditors  to  file  their  claims, 
such  creditors  may  sue  at  law,  and 
acquire  a  priority.  Up  to  that  time 
the  complainant  is  permitted  to  dis- 
miss the  case  and  discharge  the 
receiver." 

Vide,  also  Blair  v.  Walker  (C.  C.) 
26  Fed.  73 ;  Trust  Co.  v.  Norfolk  & 
S.  R.  Co.  (C.  C.)  183  Fed.  803. 

Upon  the  authority  of  the  state 
court  to  now  entertain  jurisdiction 
and  grant  any  portion  of  the  relief 
asked,  it  is  to  be  noted  the  bill  in- 
dicates that  by  ancillary  steps  juris- 
diction of  the  Federal  court  was 
extended  over  the  mortgaged  prop- 
erty of  the  defendant  corporation 
in  this  state,  and  it  is  said  in  plain- 
tiff's brief  that  no  attack  is  made 
upon  the  foreclosure  decree  of  that 
court,  the  jurisdiction  of  which  is 
conceded,  it  only  being  insisted  that 
the  sale  under  the  decree  was  subject 
to  his  lien,  and,  inferentially,  that 
court  should  have  seen  his  rights 
were  protected ;  and  not  having  done 
so  before  that  litigation  was  ended 
and  the  receivers  discharged,  the 
state  court  may  and  should   deal 
with  the  property  according  to  the 
rights  of  the  respective  parties.    In 
denial  of  the  application  of  this  de- 
cree to  him,  counsel  for  plaintiff 
contend  that  his  judgment  became  a 
lien    upon    the    property    of    the 
Wabash  Railroad  Company  in  this 
state  before  it  changed  its  name,  if 
not  its  spots,  to  the  Wabash  Rail- 
way Company,  and,  by  a  court  pro- 
ceeding, only  stated  in  outline,  legal 
title  to  its   assets   went   with   tiie 
name,  and  he  then  had  rights  in  the 
property  which  could  not  be  cut  off 
without  his  day  in  court;  but  he 
was  not  in   any  manner  made  a 
party  to  the  foreclosure  suit  before 
final  decree,  served  with  notice,  or 
given  opportunity  to  be  heard.    Of 
his  right  to  such  notice,  6  721  of  the 
United     States     Revised     Statutes 
(Comp.  Stat.   §  1538,   5  Fed.  Stat. 
Anno.  2d  ed.  p.  1123)  is  cited,  which 
provides  that,   in  the    absence  of 
Federal  statutes,  constitutional  pro- 
visions, etc.,  prohibiting,  **the  laws 
of  the  several  states    •    •    •    shall 


be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts 
of  the  United  States,''  which  shall 
take  judicial  notice  of  them  as  taken 
by  the  state  courts,  and  §  3  of  said 
Act  110,  Pub.  Acts  of  Michigan 
1899  (2  Comp.  Laws  1915,  8  8341), 
which  provides  that  "it  shall  be  the 
duty  of  all  courts  of  this  state,  in 
which  proceedings  may  be  pending, 
for  the  foreclosure  of  any  mortgage, 
trust  deed  or  other  lien  upon  any  of 
the  property  of  any  .  .  .  steam 
railroad  company,  doing  business  in 
this  state,  to  cause  said  company, 
before  final  decree  is  entered  in  said 
cause,  to  file  with  said  court, 
through  the  register  thereof,  a 
statement  of  all  claims  and  demands 
made  against  said  company  by  any 
and  all  persons  for  .  .  .  damages 
resulting  from  death  or  personal  in- 
juries, and  which  claims  shall  have 
arisen  within  six  years  prior  to  the 
date  of  filing  the  same  with  said 
court.  And  it  shall  be  the  duty  of  said 
court,  upon  the  filing  of  the  same,  to 
notify  any  and  all  persons  interest- 
ed in  said  claims,  or  their  attorneys, 
to  be  and  appear  before  said  court 
upon  a  certain  day  to  present  their 
said  claims,  and  the  proof  thereof, 
.  .  .  and  to  inform  said  court  in 
case  of  claims  for  personal  injury 
or  death,  whether  it  is  the  desire  of 
said  claimants  to  prosecute  the  same 
to  final  judgment  or  not." 

Reports  of  decisions  by  the  Fed- 
eral courts  show  that  a  "rule  of  de- 
cision," analogous  in  principle  to 
this  statute,  has  frequently  been 
adopted  when  dealing  with  foreclos- 
ure of  mortgages  and  enforcement 
of  trust  deeds  given  by  railroads,  as 
a  fair  and  equitable  measure  irre- 
spective of  any  statutory  suggestion 
or  requirement.  While  plaintifTs 
bill  avers  that  the  Federal  court  did 
not  require  a  statement  of  claimants 
to  be  filed  with  it,  and  no  notice  of 
such  proceeding  was  given  to  him 
or  his  attorneys,  the  details  of  the 
foreclosure  suit  are  not  in  this  rec- 
ord, and  whether  there  was  any 
substantial  observance  of  that  rule 
of  decision,  or  general  notice  to 
claimants  by  publication  or  other- 
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wise,  we  are  not  advised.  The  trial 
court  stated  plaintiff  did  have 
'^knowledge  of  these  proceedings  in 
the  district  court/'  The  statute 
makes  it  ''the  duty  of  all  courts  of 
this  state"  to  pursue  the  course  out- 
lined, which  defendants  contend 
applies  only  to  state  courts.  We  are 
not  prepared,  nor  required  upon 
this  record,  to  determine  it  manda- 
tory upon  Federal  courts  located 
within  this  state. 

PlaintifTs  bill  shows  that  he  has 
a  judgment  upon  which  execution 
might  issue  at  any  time,  but  no  exe- 
cution has  been  taken  out.  His  bill 
is  therefore  not  fded  in  aid  of  exec^u* 
tion.    His  prayer  for  an  accounting 

E^oity-praye*  caunot  cottfcr  cqui- 
for  aoea«nttns  ty  jurisdlctlon  when 
"^"*''*-  the    biU  shows   its 

only  purpose  is  to  collect  an  unsatis- 
fied judfirment,  the  amount  of  which 
is  not  open  to  question.  The  pal* 
pable  purpose  of  the  bill  is  to  have 
the    chancery    court    declare    and 


enforce  collection  of  a  statutory  lien. 
Although  there  is  some  confusion  of 
the  law  upon  that  subject  in  some 
jurisdictions,  it  has  been  deter- 
mined in  this  state  that  while  the 
equity  court,  having  acquired  juris- 
diction for  other  purposes,  may,  as 
an  incident  to  general  relief  grant- 
ed, order  property  sold  to  satisfy  a 
lien,  it  has  no  juris-  ^,„„.aietio«- 

diction  to  enforce  a    ©nforc^memt  of 

lien,  either  common-  '"•««^™^"*- 
law  or  statutory,  upon  a  bill  filed 
solely  for  that  purpose  (Aldine 
Mfg.  Co.  v.  Phillips,  118  Mich.  162, 
42  L.R.A.  581,  74  Ahl  St.  Rep.  880, 
76  N.  W.  871),  and  such,  we  con- 
clude, is  manifestly  the  sole  object 
of  this  bill. 

The  order  granting  defendant's 
motion  and  dismissing  plaintiff's 
bill  is  therefore  affirmed,  with  costs, 
but  without  prejudice. 

Petition  for  rehearing  denied, 
June  20,  1918. 


ANNOTATION. 

:o  bring  action  agaiut  corporatioii,  or  proMCVle  pending  ad 
affected  by  the  appointment  of  a  receiver  for  the  corporation. 


I.  Where  appointment  does  not  destroy 
corporate  existence: 

a.  General  rule: 

1.  In  general,  441. 

2.  Pending  actions,  443. 

3.  Aetions    commenced    subse- 

quently   to     appointment, 
445. 

b.  Enforcement  of  judgment,  446. 
n.  When  the  appointment  in  effect  de- 
stroys the  corporate  existence: 

a.  In  general,  449. 

b.  After  judgment  of  dissolution^ 

460. 
ni.  When  effect  of  suit  would  be  to  inter* 
fere  with  the  receiver's  possession 
of  the  property,  451. 

I.  Wh0r^  appointment  does  not  destroy 
corporate  eodstenoe* 

«.  General  rule. 

1,  In  general. 

This  note  is  confined  to  cases  based 
upon  the  effect  of  the  appointment  of 
a  receiver  for  a  corporation  or  its 


IV.  Effect  of  collusion  between  the  par- 
ties to  the  receivership  proceedings, 
453. 
V.  What  constitutes  the  destruction  of 
the  corporate  existence: 

a.  In  general,  453. 

b.  Appointment  of  a  receiver  in  a 

mortgage  foreclosure  proceed- 
ing, 453. 

c.  Insolvency,  winding  up,  or  dis- 

solution proceeding,  456. 
VI.  Effect  of  appointment  upon  enforce- 
ment of 'existing  liens: 

a.  Judgment,  attachment,  garnish- 

ment, or  execution  liens,  459. 

b.  Contract     or     mortgage     liens, 

460. 

property  pending  actions  against  the 
corporation,  or  the  right  to  commence 
and  prosecute  actions  against  it.  It 
does  not  include  cases  involving  the 
right  to  sue  the  receiver,  or  the  right 
of  the  receiver  to  intervene  in  pending 
actions  or  to  make  him  a  party  there- 
to, nor  does  it  include  cases  involving^ 
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the  right  of  the  receiver,  by  proceed- 
ings in  the  court  which  appointed  him, 
to  enjoin  or  restrain  the  commence- 
ment or  prosecution  of  actions  against 
the  corporation. 

It  is  a  general  rule  that  a  court 
which  is  administering  property  of  a 
corporation  in  its  custody  through  re- 
ceivership proceedings  may  properly 
draw  to  itself  all  disputes  as  to  liens 
and  other  rights  to  or  pertaining  to 
such  property,  and  to  this  end  it  may 
restrain  actions  in  other  courts.  The 
following  cas^s  sustain  this  rule, 
which,  however,  as  pointed  out,  is 
beyond  the  scope  of  the  note,  and 
hence  the  note  is  not  exhaustive  of  the 
cases  on  the  subject :  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  v.  Texas  C.  R.  Co.  (1890) 
187  U.  S.  171,  34  L.  ed.  625,  11  Sup.  Ct. 
Rep.  61;  Texas  &  P.  R.  Co.  v.  Cox 
(1892)  145  U.  &  593,  36  L.  ed.  829, 
12  Sup.  Ct.  Rep.  905;  Porter  v.  Sabin 
(1892)  149  U.  S.  473,  37  L.  ed.  815,  13 
Sup.  Ct.  Rep.  1008;  Farmers*  Loan  & 
T.  Co.  v.  Lake  Street  Elev.  R.  Co. 
(1899)  177  U.  S.  51,  44  L.  ed.  667,  20 
Sup.  Ct.  Rep.  564;  Wabash  R.  Co.  v. 
Adelbert  College  (1907)  208  U.  S.  38, 
52  L.  ed.  379,  28  Sup.  Ct.  Rep.  182. 

In  connection  with  the  question  as 
to  the  effect  of  the  appointment  of  a 
receiver  for  a  corporation  on  the 
rights  of  other  creditors  to  eonmience 
or  continue  the  prosecution  of  actions 
against  the  corporation,  it  is  to  be  re- 
membered that  the  appointment  of  a 
receiver  for  a  corporation  is  generally 
either  for  the  purpose  of  taking  posses- 
sion of  the  whole  or  a  portion  of  the 
property  of  the  corporation  for  some 
specific  purpose,  or  as  a  step  in  dis- 
solving and  winding  up  the  affairs  of 
the  corporation  and.  administering  its 
property.  Where  the  appointment  of 
a  receiver  is  in  effect  merely  to  take 
possession  of  the  whole  or  a  portion 
of  the  property  of  the  corporation  for 
some  specific  purpose,  the  existence  of 
the  corporation  as  a  body  corporate  is 
not  thereby  affected.  On  the  other 
hand,  where  the  receiver  is  appointed 
for  an  insolvent  corporation  for  the 
purpose  of  winding  up  its  affairs  and 
administering  its  property  by  distrib- 
uting the  same  among  the  creditors 
and  stockholders,  the  effect  may  be  to 


extinguish  the  existence  of  the  cor- 
poration as  a  body  corporate  except  as 
it  may  be  represented  by  the  receiver 
in  actions  necessary  in  winding  up  its 
affairs.  This  distinction  serves  to  har- 
monize and  explain  the  cases  passing 
upon  the  question  under  considera- 
tion. 

As  suggested,  where  a  receiver  is 
appointed  to  take  charge  of  the  whole 
or  a  portion  of  the  property  of  a  cor- 
poration for  some  specific  purpose,  the 
corporate  existence  of  the  corporation 
is  not  thereby  affected*  and  it  remains 
subject  to  actions  at  law  to  the  same 
extent  as  it  would  if  no  receiver  had 
been  appointed  for  its  property.  Such 
appointment  does  not  affect  the  prog- 
ress of  pending  actions  or  the  comr 
mencement  of  actions  against  the  cor- 
poration, except  as  such  actions  may 
be  restrained  or  enjoined  in  the  receiv- 
ership proceedings,  and  with  the  fur- 
ther exception  that  no  action  can  be 
maintained  which  will  in  any  way  af- 
fect or  embarrass  the  receiver  in  the 
possession  of  the  property  of  the  cor- 
poration to  which  his  receivership  en- 
titles him. 

United  States.  —  Bank  of  Bethel  v. 
Pahquioque  Bank  (1871)  14  Wall.  883, 
20  L.  ed.  840,  affirming  (1869)  36  Conn. 
325,  4  Am.  Rep.  80;  Calhoun  v.  Lanaux 
(1888)  127  U.  S.  634,  32  L.  ed.  297, 
8  Sup.  Ct.  Rep.  1345;  Chemical  Nat. 
Bank  v.  Hartford  Deposit  Co.  (1896) 
161  U.  S.  1,  40  L.  ed.  595,  16  Sup.  Ct. 
Rep.  439,  affirming  (1895)  156  111.  522, 
41  N.  E.  225;  Blair  v.  Walker  (1886) 
26  Fed.  73;  Mercantile  Trust  Co.  v. 
Pittsburgh  &  W.  R.  Co.  (1887)  29  Fed. 
732;  Pine  Lake  Iron  Co.  v.  La  Fayette 
Car  Works  (1893)  53  Fed.  853;  Scott 
V.  Farmers*  Loan  &  T.  Co.  (1895)  16 
C.  C.  A.  358,  32  U.  S.  App.  468,  69 
Fed.  17;  Moore  v..  Southern  States 
Land  &  Timber  Co.  (1896)  83  Fed. 
399;  Wilder  v.  New  Orleans  (1898)  31 
C.  C.  A.  249,  58  U.  S.  App.  169,  87  Fed. 
843;  Metropolitan  Trust  Co.  v.  Lake 
Cities  Electric  R.  Co.  (1900)  100  Fed. 
897;  Trust  Co.  of  America  v.  Norfolk 
&  S.  R.  Co.  (1911)  183  Fed.  803,  af- 
firmed  in  (1911)  111  C.  C.  A.  465,  190 
Fed.  737. 

Alabama. — Alabama  Terminal  R.  Co. 
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V.  Benns  (1914)  189  Ala.  590,  66  So. 
589. 
Colorado*  —  Steinhauer  v.  Colmer 

(1898)  11  Colo.  App.  494,  55  Pac.  291. 
District  of  Columbia. — McDermott 

7.  Crook  (1902)  20  App.  D.  C.  465. 

Georgia. — Citizens'  Bank  v.  Hubbard 
(1883)  70  Ga«  411;  American  Nat. 
Bank  v.  Robinson  (1913)  141  Ga.  78, 
80  S.  E.  555. 

lUinois.  —  Toledo,  W.  &  W.  R.  Co. 
V.  Besrgs  (1887)  85  111.  80,  28  Am.  Rep. 
613;  Mercantile  Insw  Co.  v.  Jaynes 
(1877)  87  111.  199;  Ohio  &  M.  R.  Co. 
V.  Russell  (1885)  115  111.  52,  3  N.  E. 
661. 

Indiana. — J.  W.  Dann  Mfg.  Co.  v. 
Parkhurst  (1890)  125  Ind.  817,  25  N. 
E.847. 

Iowa.  —  Allen  v.  Central  R.  Co. 
(1876)  42  Iowa,  683;  Weigen  v.  Coun- 
cil BluiTs  Ins.  Co.  (1898)  104  Iowa, 
410,  78  N.  W.  862;  Mankin  v.  Phomix 
Loan  Asso.  (1903)  —  Iowa,  — ,  96  N. 
W.  982;  O'Mara  v.  Newton  ft  N.  W.  R. 
Co.  (1912)  166  Iowa,  701,  137  N.  W. 
942. 

Kansas.— Patrick  ▼.  Eells  (1883)  30 
Kan.  680,  2  Pac.  116;  Kelly  y.  Union 
P.  R.  Co.  (1897)  58  Kan.  161,  48  Pac. 
843,  2  Am.  Neg.  Rep.  538. 

Louisiana.    —    Spencer    ▼.    Welch 

(1899)  51  La.  Ann.  753,  25  So.  405. 
MarylancL — Ellicott  v.  United  States 

Ins.  Co.  (1848)  7  Gill,  307. 

Massachusetts.  —  Kittredge  v.  Os- 
good (1894)  161  Mass.  384,  37  N.  E. 
369;  Coyle  v.  Taunton  Safe  Deposit  & 
T.  Co.  (1911)  207  Mass.  441,  93  N.  E. 
791. 

Micliigan.  —  Rickman  v.  Rickman 
(1914)  180  Mich.  224,  146  N.  W.  609, 
Ann.  Cas.  1915C,  1237;  Marshall  v. 
Wabash  R.  Co.  (reported  herewith) 
ante,  435. 

Missouri — ^Heath  v.  Missouri,  K.  & 
T,  R.  Co.  (1884)  83  Mo.  617;  St.  Louis, 
C.  G.  &  Ft.  S.  R.  Co.  V.  Holladay 
(1895)  131  Mo.  440,  33  S.  W.  49. 

New  Jersey.  —  Willink  v.  Morris 
Canal  &  Bkg.  Co.  (1843)  4  N.  J.  Eq. 
377;  Taylor  v.  Gray  (1899)  59  N.  J. 
Eq.  621,  44  Atl.  668;  Ennis  v.  Eden 
Mills  Paper  Co.  (1900)  65  N.  J.  L. 
577,  48  Atl.  610. 

New  Yorlc  —  Kincaid  v.  Dwinelle 
(1875)  59  N.  Y.  548;  Pringle  v.  Wool- 


worth  (1882)  90  N.  Y.  502;  Decker  v. 
Gardner  (1891)  124  N.  Y.  334,  11 
L.R.A.  480,  26  N.  E.  814;  New  York  v. 
Illinois  Surety  Co.  (1917)  180  App. 
Div.  513,  167  N.  Y.  Supp.  752;  People 
V.  Commercial  Alliance  L.  Ins.  Co. 
(1896)  5  App.  Div.  273,  89  N.  Y.  Supp. 
117,  affirmed  in  (1896)  154  N.  Y.  640, 
45  N.  E.  1133;  Mickles  v.  Rochester 
City  Bank  (1844)  11  Paige,  118,  42  Am. 
Dec.  103;  Knauer  v.  Globe  Mut  L.  Ins. 
Co.  (1880)  14  Jones  &  S.  370;  Del  Valle 
V.  Navarro  (1887)  21  Abb.  N.  C.  136. 

North  Carolina.  —  Black  v.  Consoli* 
dated  R.  &  Power  Co.  (1912)  158  N.  C. 
468,  74  S.  E.  468. 

Ohio. — Mather  v.  Cincinnati  R.  Tun- 
nell  Co.  (1888)  2  Ohio  C.  D.  161;  Mon- 
nett  V.  Columbus,  S.  &  H.  R.  Co.  (1904) 
26  Ohio,  C.  C.  469. 

Pennsylvania. — Wagner  v.  Keystone 
Mut.  Ben.  Asso.  (1896)  8  Pa.  Dist.  R. 
231. 

Texas.  —  City  Water  Co.  v.  State 
(1895)  88  Tex.  600,  32  S.  W.  1033; 
Kansas  City,  M.  &  O.  R.  Co.  v.  State 
(1914)  106  Tex.  249,  163  S.  W.  582. 

Washington.  —  Allen  v.  Oljrmpia 
Light  &  P.  Co.  (1893)  13  Wash.  307, 
43  Pac.  55. 

It  has  been  held  that  where  a  re- 
ceiver is  appointed  without  notice,  in 
a  proceeding  against  a  corporation 
pending  an  appeal  from  the  order  of 
appointment,  the  court  may  properly 
maintain  a  proceeding  by  the  same 
plaintiff  for  the  appointment  of  a  re- 
ceiver upon  notice.  Butts  •  v.  Davis 
(1912)  —  Tex.  Civ.  App.  — ,  149  S.  W. 
741. 

2.  Pending  actions. 

The  appointment  of  a  receiver  for 
a  corporation  does  not  abate  or  sus^ 
pend  the  prosecution  to  judgment  of 
actions  pending  at  the  time  of  the  ap- 
pointment. Mercantile  Trust  Co.  v. 
Pittsburgh  &  W.  R.  Co.  (1887)  29  Fed. 
782;  Alabama  Terminal  R.  Co.  v. 
Benns  (1914)  189  Ala.  590,  66  So.  589; 
Citizens'  Bank  v.  Hubbard  (1883)  70 
Ga.  411 ;  American  Nat.  Bank  v.  Rob- 
inson (1913)  141  Ga.  78,  80  S.  E.  555; 
Toledo,  W.  ft  W.  R.  Co.  v.  Beggs  (1877) 
85  ni.  80,  28  Am.  Rep.  613 ;  Mercantile 
Ins.  Co.  V.  Jaynes  (1877)  87  IlL  199; 
Kittredge  v.  Osgood  (1894)  161  Mass. 
384,  37  N.  E.  369;  St.  Louis,  C.  G.  & 
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Ft  S.  R.  Co.  V.  HoUaday  (1895)  131 
Mo.  440,  33  S.  W.  49 ;  Cooper  v.  Phila- 
delphia Worsted  Co.  (1904)  —  N.  J. 
Eq.  — ,  67  Atl.  783;  Tracy  v.  First  Nat. 
Bank  (1868)  37  N.  Y.  523;  Black  v. 
Consolidated  R.  &  Power  Co.  (1912) 
158  N.  C.  468,  74  S.  E.  468;  Wagner 
V.  Keystone  Nat.  Ben.  Asso.  (1896) 
8  Pa.  Dist.  R.  231. 

In  Mercantile  Trust  Co.  v.  Pitts- 
burgh &  W.  R.  Co.  (Fed.)  supra,  it  was 
held  that  the  appointment  of  a  receiv- 
er for  a  railroad  corporation  by  one 
court  did  not  prevent  the  continued 
prosecution  of  a  pending  action  in  an- 
other court  for  the  assessment  of  dam- 
ages against  the  corporation. 

In  Cooper  v.  Philadelphia  Worsted 
Co.  (1904)  —  N.  J.  Eq.  — ,  59  Atl.  733, 
it  is  held  that  a  pending  action  against 
a  corporation  may  be  prosecuted  to 
judgment,  although,  before  the  judg- 
ment is  rendered,  a  receiver  is  ap- 
pointed for  the  corporation  in  insolv- 
ency proceedings.  The  court  said  that 
this  was  true,  even  conceding  that  an 
action  could  not  be  brought  against 
the  corporation  after  the  appointment 
of  a  receiver. 

In  Citizens'  Bank  v.  Hubbard  (1883) 
70  Ga.  411,  it  appeared  that  a  corpora- 
tion had  made  an  assignment  of  all  of 
its  effects  for  the  benefit  of  its  cred- 
itors, that  assignees  under  creditors' 
bills  had  been  appointed  receivers  and 
had  taken  possession  of  all  the  effects 
of  the  corporation,  and  these  proceed- 
ings were  still  pending.  These  cir- 
cumstances were  held,  however,  not  to 
preclude  a  creditor  of  the  corporation 
from  prosecuting  an  action  against  it 
to  obtain  judgment  upon  his  claim 
against  the  corporation. 

In  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co.  v. 
Holladay  (1895)  131  Mow  440,  33  S.  W. 
49,  it  is  pointed  out  that  a  receiver  of 
a  corporation  is  a  stranger  to  proceed- 
ings instituted  and  in  progress  prior  to 
his  appointment,  and  this  status  re- 
mains until  he  has  been  made  a  party 
to  the  action  by  an  order  of  the  court; 
hence  it  follows  that  a  receiver  is  a 
stranger  to  an  action  against  a  cor- 
poration pending  at  the  time  of  his 
appointment,  and  there  is  no  legal  ob- 
jection to  the  prosecution  of  the  ac- 
tion in  that  form  to  final  judgment. 


and  the  court  in  which  such  action  is 
pending  may  properly  refuse,  at  the 
instance  of  the  corporation,  to  make 
the  receiver  a  party  thereto. 

In  Tracy  v.  First  Nat.  Bank  (1868) 
37  N.  Y.  523,  it  appeared  that  an  ac- 
tion was  commenced  against  the  bank 
before  the  appointment  of  a  receiver 
for  it.  In  denying  the  right  of  the  re- 
ceiver to  intervene  in  this  proceeding, 
the  court  said  that  there  was  no  legal 
objection  to  the  action  continuing  in 
its  original  form  until  final  judgment 
was  obtained. 

In  Wagner  v.  Keystone  Nat  Ben. 
Asso.  (1896)  8  Pa.  Dist.  R.  231,  it  is 
held  that  a  pending  action  against  an 
insurance  company  i«  not  abated  by 
the  appointment  of  a  receiver  to  take 
over  and  administer  its  assets,  where 
the  decree  appointing  the  receiver 
does  not  dissolve  the  corporation. 

In  Patrick  v.  Eells  (1883)  30  Kaa. 
680,  2  Pac.  116,  the  receiver  of  a  cor- 
poration, appointed  in  insolvency  pro- 
ceedings against  it,  was  denied  the 
right  to  intervene  in  an  action  against 
the  corporation  by  trustees  in  a  mort- 
gage executed  by  the  corporation  upon 
its  property,  for  the  foreclosure  of  the 
mortgage.  The  right  to  continue  the 
prosecution  of  the  foreclosure  pro- 
ceeding is  recognized,  although  not 
considered  by  the  court. 

In  Advance-Rumely  Thresher  Co.  v. 
Moss  (1919)  —  Tex.  Civ.  App.  — ,  213 
S.  W.  690,  it  is  said  that,  where  a  judg- 
ment against  a  corporation  has  been 
appealed  from  and  the  appeal  is  pend- 
ing at  the  time  a  receiver  is  appointed 
for  the  property  of  the  corporation  in 
a  Federal  court,  the  plaintiffs  are  not 
compelled  to  abandon  the  judgment  on 
which  they  had  elected  to  try  their 
suit,  and  resort  to  the  Federal  court 
for  the  prosecution  of  their  claim. 
'The  state  and  Federal  courts  were 
courts  of  concurrent  jurisdiction,  and 
the  suit  had  been  instituted  in  the  dis- 
trict court  of  Hamilton  county  and 
carried  to  the  appellate  court  before 
the  jurisdiction  of  the  Indiana  Federal 
court  had  attached,  and  we  can  see  no 
invasion  of  the  jurisdiction  of  the  lat- 
ter court  or  of  the  Federal  court  at 
Dallas  in  the  state  court's  having  per- 
mitted appellees  to  institute  and  main* 
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tain  this  suit  against  api>ellant,  based 
upon  the  judgment  obtained  against 
Rumely  Products  Company  for  a  mon- 
eyed demand.  We  do  not  think  this 
proceeding  in  any  wise  impairs  'the 
judgments  or  decrees  of  the  Federal 
courts,  or  in  any  respect  denies  full 
faith  and  credit  to  them." 

It  has  been  held  to  be  within  the  dis- 
cretion of  the  court  in  which  a  suit 
was  pending  at  the  time  of  the  ap- 
pointment of  a  receiver,  to  make  the 
receiver  a  party,  and  that  it  may  re* 
fuse  to  do  so  and  permit  the  case  to 
continue  against  the  corporation,  not- 
withstanding the  appointment  of  the 
receiver.  St.  Liouis,  C.  G.  &  Ft.  S.  R. 
Co.  V.  Holladay  (1895)  181  Mo.  440,  88 
S.  W.  49. 

8»  Actifyns    commenced   aubseqaently    to 

appointm^ent. 

It  is  a  general  rule  that,  where  the 
appointment  of  a  receiver  for  a  cor- 
poration does  not  have  the  effect  of 
terminating  the  legal  existen<^e  of  the 
corporation,  the  appointment  does  not 
preclude  the  commencement  and  pros- 
ecution to  judgment  of  actions  against 
the  corporation,  the  purpose  and  effect 
not  being  to  acquire  a  lien  upon  the 
property  of  the  corporation,  or  inter- 
fere with  the  receiver's  possession  of 
the  property. 

United  States. — Calhoun  v.  Lanaux 
(1887)  127  U.  S.  684,  82  L.  ed.  297,  8 
Sup.  Ct.  Rep.  1345;  Chemical  Nat. 
Bank  v.  Hartford  Deposit  Co.  (1895) 
161  U.  S.  1,  40  L.  ed.  695,  16  Sup.  Ct. 
Rep.  489,  affirming  (1895)  156  111.  522, 
41  N.  E.  225. 

District  of  Colambia.  —  McDermott 
T.  Crook  (1902)  20  App.  D.  C.  465. 

IlIiiM»i6.— Ohio  &  M.  R.  Co.  v.  Rus- 
sell (1885)  115  111.  52,  8  N.  E.  561. 

Kansas. — ^Kelley  v.  Union  P.  R.  Co. 
(1897)  58  Kan.  161»  48  Pac.  848,  2  Am. 
Neg.  Rep.  538. 

Lanisfaiiia.  —  Spencer  v.  Welch 
<1899)   61  La.  Ann.  753,  25  So.  405. 

Massachusetts.  —  Coyle  v.  Taunton 
Safe  Deposit  &  T.  Co.  (1911)  207 
Mass.  441,  93  N.  E.  791. 

New  York. — Pringle  v.  Woolworth 
(1882)  90  N.  Y.  502. 

Texas.  —  City  Water  Co.  v.  State 
(1895)  8S  Tex.  600,  82  S.  W.  1083. 

WashiiigtoiL  —  Allen  v.   Olympia 


Light  &  P.  Co.  (1895)  13  Wash.  807,  48 
Pac.  55. 

In  Calhoun  v.  Lanaux  (U.  S.)  supra, 
it  was  held  that  an  action  against  a 
corporation  to  have  canceled  and  dis- 
charged of  record  a  mortgage  run- 
ning to  the  corporation,  which  the 
plaintiff  had  paid,  could  be  main- 
tained in  the  state  court,  notwithstand- 
ing a  receiver  had  been  appointed  for 
the  corporation  in  a  Federal  court. 
The  court  said  that  such  proceeding 
would  not  have  the  effect  of  depriving 
the  receiver  of  any  property  of  the 
corporation  in  his  possession. 

In  McDermott  v.  Crook  (D.  C.)  su* 
pra,  it  is  held  that  although  the  prop- 
erty of  a  city  and  suburban  railway 
company  is  placed  in  the  hands  and 
control  of  a  receiver,  a  suit  may  never- 
theless be  commenced  against  the  com- 
pany to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused 
by  its  negligence,  at  a  time  prior  to 
the  appointment  of  the  receiver. 

In  Ohio  &  M.  R.  Co.  v.  Russell  (UL) 
supra,  the  facts  were  that  a  landowner 
brought  an  action  against  a  railroad 
company  to  recover  a  statutory  penalty 
for  the  failure  of  the  company  to 
erect  and  maintain  a  line  fence  along 
its  right  of  way  adjoining  the  plain- 
tiff's land.  The  statute  authorized  the 
adjoining  owner  to  recover  the  penal- 
ty, in  these  circumstances,  either  of 
the  railroad  company  or  the  party  ac- 
tually occupying  or  using  the  railroad. 
Under  this  statute,  it  was  held  no  de- 
fense to  the  action  that  at  the  time  of 
the  failure  to  build  the  fence  the  cor- 
poration was  in  the  hands  of  a  re- 
ceiver. 

In  Kelley  v.  Union  P.  R.  Co.  (Kan.) 
supra,  it  is  held  that  the  fact  that  the 
assets  of  a  railroad  company  have 
been  placed  in  the  hands  of  a  receiv- 
er does  not  change  or  affect  the  lia- 
bility of  the  company  for  torts  pre- 
viously committed  by  it,  and  does  not 
bar  an  action  against  the  company  to 
recover  damages  for  such  torts. 

In  Spencer  v.  Welch  (La.)  supra, 
it  is  held  that  an  action  to  enforce 
notes  given  by  a  corporation  and  to 
secure  the  recognition  of  a  mortgage 
securing  the  payment  of  the  same  may 
be  maintained  in  a  state  court,  not- 
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withstanding:  that  the  mortgaged 
property  is  in  the  hands  of  a  receiver 
appointed  by  the  Federal  court,  there 
being  no  dispute  of  the  receiver's 
right  of  possession. 

In  Coy  V.  Title  Guarantee  &  T.  Co, 
(1919)  257  Fed.  571,  it  is  held  that 
proceedings  to  foreclose  a  tax  lien 
upon  real  estate,  upon  which  a  cor- 
poration whose  property  is  in  the  cus- 
tody of  a  receiver  has  a  lien,  may  be 
maintained,  notwithstanding  such  r6- 
ceivershin 

In  Pringle  v.  Woolworth  (1882)  90 
N.  Y.  502,  the  facts  were  that  an  in- 
surance company,  as  a  condition  to 
the  right  to  do  business  in  a  state 
other  than  that  of  its  domicil,  consent- 
ed to  the  service  of  process  upon  it  by 
service  upon  the  local  state  insurance 
commissioner.  Under  these  circum- 
stances, it  was  held  that  the  fact  that 
a  receiver  was  appointed  for  the  cor- 
poration in  the  state  of  its  domicil  did 
not  preclude  an  action  against  the  cor- 
poration in  such  other  state  by  serv- 
ice of  process  upon  the  insurance  com- 
missioner, and  the  judgment  rendered 
in  such  action  against  the  insurance 
company  was  conclusive  upon  the  re- 
ceiver as  to  the  amount  and  validity  of 
the  claim. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Union 
P.  R.  Co.  (1918)  165  C.  C.  A.  523,  254 
Fed.  235,  the  facts  that  the  property 
of  a  railway  company  is  under  receiv- 
ership in  another  Federal  court,  and 
that  the  claim  sued  upon  has  been  filed 
before  a  special  master  therein,  have 
been  held  not  to  bar  an  action  upon  the 
claim  in  the  Federal  court  having  ju- 
risdiction. 

In  City  Water  CJo.  v.  State  (1895)  88 
Tex.  600,  32  S.  W.  1033,  it  is  held  that 
the  fact  that  the  city  waterworks  sys- 
tem was  in  the  custody  of  a  receiver 
appointed  by  the  Federal  court  does 
not  preclude  an  action  by  the  state  in 
the  state  court  to  forfeit  the  charter 
of  the  company. 

In  Black  v.  New  Orleans  R.  &  L.  Co. 
(1919)  —  La.  — ,  82  So.  81,  it  is  held 
that  an  action  by  taxpayers,  contesting 
the  legality  of  an  order  permitting  a 
street  railway  company  to  increase  its 
fares,  may  be  prosecuted,  notwith- 
standing the  appointment  of  a  receiv- 


er for  the  railway  company  in  a  Fed- 
eral  court. 

In  Watson  v.  Jones  (1871)  13  Wall. 
(U.  S.)  679,  20  L.  ed.  666,  the  juris- 
diction of  the  Federal  court  is  sus* 
tained  to  determine  questions  involv- 
ing the  disposal  of  church  property,  al- 
though the  property  has  been  placed 
in  the  hands  of  the  master  of  the  state 
court  as  a  receiver.  The  court  ex- 
pressly holds,  however,  that  the  pos-^ 
session  of  the  receiver  cannot  be  in- 
terfered with. 

In  Mercantile  Trust  Co.  v.  Lamoille 
Valley  R.  Co.  (1879)  16  Blatchf.  324. 
Fed.  Cas.  No.  9,432,  it  appeared  that  a 
receiver  had  been  appointed  for  the 
property  of  a  railway  company  in  a 
mortgage  foreclosure  proceeding  in 
the  state  court.  This  fact  was  urged 
as  an  objection  to  a  proceeding  in  the 
Federal  court  for  the  foreclosure  of 
another  mortgage  upon  the  same  prop- 
erty. In  overruling  this  objection,  the 
Federal  court  stated  that,  while  it 
would  make  no  order  which  would  dis- 
turb the  receiver  appointed  by  the 
state  court  in  his  possession  of  the 
property,  it  would  nevertheless  order 
and  determine  questions  concerning 
rights  to  the  property  not  affecting  the 
possession. 

h.  Enforcement  of  judgment* 

Even  though  actions  may  be  com- 
menced or  pending  actions  may  be 
prosecuted  against  a  corporation  while 
in  the  hands  of  a  receiver,  it  does  not 
follow  that  judgments  rendered  in 
such  actions  may  be  collected  while 
the  property  is  in  the  hands  of  the 
receiver. 

For  example,  in  Bank  of  Bethel  v. 
Pahquioque  Ba«ik  (1871)  14  Wall. 
(U.  S.)  383,  20  L.  ed,  840,  affirming 
(1870)  86  Conn.  325,  4  Am.  Rep.  80, 
it  appeared  that  a  receiver  was  ap- 
pointed for  a  national  bank  on  the 
ground  that  it  had  failed  to  redeem  its 
circulating  notes.  A  claim  against  the 
bank  was  presented  to  the  receiver  for 
allowance,  and,  upon  the  latter's  dis- 
allowing it,  proceedings  were  com- 
menced against  the  corporation  to 
place  it  in  judgment.  This  action  was 
held  maintaina^ble.  The  court  said: 
"Claims  presented  by  creditors  may  be 
proved  before  the   receiver,  or   they 
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may  be  put  in  suit  in  any  court  of 
competent  jurisdiction,  as  a  means  of 
establishing  their  validity  and  to  de- 
termine the  amount  owed  by  the  asso* 
ciation;  but  the  judgment,  when  recov- 
ered, will  not  give  the  creditor  any 
lien  on  the  property  of  the  delinquent 
association,  nor  secure  to  the  judg« 
ment  creditor  any  preference  over 
other  creditors  whose  claims  are  prov* 
en  before  the  receiver.  All  alike  must 
await  the  action  of  the  Comptroller  of 
the  Currency,  and  be  content  with  a 
just  and  legal  distribution  of.  the  pro- 
ceeds of  the  assets  collected  by  the 
receiver  and  liquidated  by  the  Comp- 
troller, according  to  the  act  of  Con* 
gress  in  such  case  made  and  pro- 
vided/' 

In  Blair  v.  St.  Louis,  H.  &  K.  R.  Co. 
(1886)  25  IM.  2,  it  appeared  that  at 
the  time  a  receiver  was  appointed  in 
a  Federal  court  to  take  charge  of  the 
property  of  a  railroad  company  in  a 
mortgage  foreclosure  proceeding, 
there  was  pending  in  the  state  court  a 
suit  to  enforce  against  the  railway 
company  a  statutory  lien.  This  suit 
was  prosecuted  to  judgment  and  a  lien 
decreed  upon  the  property  without 
leave  of  the  Federal  court.  There- 
after the  judgment  plaintiff  petitioned 
the  Federal  court  for  the  right  to  in- 
tervene in  the  suit  in  that  court  and 
enforce  its  lien.  Upon  denying  this 
petition,  Justice  Taft  said  that  the 
plaintiff  had  preferred  to  proceed  in 
the  state  court  without  leave  of  the 
Federal  court,  and  he  must  lie  in  the 
bed  which  he  had  made. 

So,  in  Dariforth  v.  National  Chemi- 
cal Co.  (1897)  68  Minn.  308,  71  N.  W. 
274,  it  is  held  that,  where  the  plaintiff 
in  an  action  on  a  simple  contract 
against  a  corporation  prosecutes  the 
action  to  default  judgment  after  a  re- 
ceiver has  been  appointed  for  the  cor- 
poration in  insolvency  proceedings 
against  it,  he  cannot  file  a  complaint 
in  intervention  in  the  receivership 
case,  in  which  his  only  cause  of  action 
is  alleged  to  be  based  upon  that  judg- 
ment. 

Where  judgments  are  rendered 
against  a  corporation  while  its  prop- 
erty is  in  the  hands  of  a  receiver  and 
the    collection    of    the    judgment    is 


stayed  or  suspended  on  this  ground,  it 
has  been  held  that  the  judgment  cred- 
itor, in  some  instances  at  least,  may 
proceed  against  the  property  of  the 
corporation  after  the  discharge  of  the 
receiver 

Thus/in  Blair  v.  Walker  (1886)  26 
Fed.  78,  it  appeared  that,  where  the 
creditor  of  a  railroad  company,  the 
property  of  which  was  in  the  custody  of 
a  receiver  undertook  to  intervene  in  the 
receivership  proceedings,  his  petition 
for  intervention  was  dismissed  with- 
out prejudice  and  he  was  allowed  to 
pursue  his  remedy  in  the  state  courts. 
He  subsequently  obtained  judgment 
against  the  company,  and,  after  its 
property  had  been  sold  in  the  receiv- 
ership proceedings  and  turned  over  to 
the  purchaser,  he  caused  a  levy  to  be 
made  to  enforce  the  judgment,  and 
took  steps  to  sell  the  property.  The 
purchaser  applied  for  an  injunction 
restraining  any  proceeding  under  this 
levy.  In  denying  the  injunction,  the 
court  said:  "The  defendants  in  this 
case  were  not,  under  the  proceedings 
had,  parties  to  said  suit,  and  conse- 
quently not  bound  thereby.  They 
sought  by  intervention  to  become  par- 
ties, to  which  objections  were  made, 
and  the  court  dismissed  their  inter- 
vention without  prejudice,  thereby  re- 
mitting their  rights  to  the  state  court, 
wherein  their  judgment  had  been  en- 
tered. The  validity  of  said  judgment 
is  not  assailed  in  this  bill  Aled.  On 
what  ground,  then,  is  an  injunction 
sought  against  said  judgment  and  the 
process  issued  thereon?  Certainly  it 
is  a  mistake  to  suppose  that  the  decree 
of  this  court  concluded  the  rights  of 
those  not  parties  thereto.  The  lan- 
guage of  the  decree  cannot  be  con- 
strued to  cover  more  than  what  the 
law  permits.  Besides,  the  records  of 
this  court  show  that,  instead  of  pass- 
ing upon  the  force  and  effect  of  the 
judgment  in  question,  this  court,  under 
objections  made,  determined  express- 
ly that  whatever  was  done  in  this  tri- 
bunal should  be  subject  to  that  out- 
standing controversy.'' 

In  Trust  Co.  of  America  v.  Norfolk  & 
S.  R.  Co.  (1911)  188  Fed.  803,  affirmed 
(1911)  111  C.  C.  A.  465,  190  Fed.  737, 
a   creditor   of   a    railroad    company. 
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whose  judgment  by  statute  took  prior- 
ity over  the  mortgages  of  the  railroad 
company,  was  held  entitled  to  prose- 
cute to  judgment  his  action  against 
the  company,  although  a  receiver  had 
been  appointed  for  the  property  of  the 
company  in  an  action  to  foreclose  a 
mortgage  thereon,  and  the  judgment 
rendered  in  favor  of  the  creditor  was 
held  to  be  enforceable  as  against  the 
purchaser  of  the  property.  The  terms 
of  the  receiver's  sale  provided  that 
the  purchaser  took  subject  to  all 
claims  and  demands  theretofore 
filed  under  the  order  of  refer- 
ence, or  which  had  been  or  might 
thereafter  be  established  thereunder 
as  prior  in  lien  to  such  mortgages. 
The  court  said:  "It  is  well  settled 
that  when  a  court  of  equity  under- 
takes to  sell  a  perfect  title  to  property 
and  discharge  all  liens  upon  it,  or  pay 
off  all  existing  claims  entitled  to  share 
in  the  proceeds,  it  has  the  power,  by 
appropriate  process,  to  bring  all  such 
claimants  before  the  court  and  ad- 
judge their  validity  and  order  of  prior- 
ity; but  it  is  equally  well  settled  that 
before  claimants  are  thus  barred  and 
foreclosed  they  must  be  made  parties 
or  brought  into  the  record,  and  a  rea- 
sonable time  given  within  which  to 
present  their  claims  and  be  heard. 
The  claim  of  Talbott  was  for  damages, 
triable  by  a  jury  in  the  state  court, 
and  under  any  aspect  of  the  case  he 
should  have  been  given  notice  and  a 
reasonable  time  after  the  rendition  of 
his  judgment  to  intervene.  The  judg- 
ment was  rendered  about  one  month 
before  the  decree  for  the  sale  of  the 
property  was  made."  And  see  intima- 
tion to  the  same  effect  in  the  reported 
case  (Marshall  v.  Wabash  R.  Co. 
ante,  435). 

In  Mather  v.  Cincinnati  R.  Tunnel 
Co.  (1888)  2  Ohio  C.  D.  161,  it  is  held 
that  the  appointment  of  a  receiver  for 
the  property  of  a  railroad  company 
does  not  suspend  the  right  to  prose- 
cute an  action  pending  against  the 
company  at  the  time  of  the  appoint- 
ment, and  a  judgment  rendered  in 
such  action  will  become  a  lien  on  the 
land  of  the  company  within  the  county 
in  which  the  judgment  was  rendered, 
and  it  may  be  enforced  after  the  dis- 


charge of  the  reeeiver  and  the  vesting 
of  the  property. 

In  Kansas  City,  M.  &  0.  R.  Co.  v. 
State  (1914)  106  Tex.  249,  163  S.  W. 
682,  it  is  held  that  the  appointment  of 
a  receiver  in  a  Federal  court  for  the 
property  of  a  railroad  company  does 
not  preclude  the  granting  in  a  state 
court  of  a  mandatory  injunction  re* 
quiring  the  railroad  company  to  con- 
struct its  line  to  and  through  a  certain 
town,  but  the  appointment  of  the  re- 
eeiver renders  it  legally  impossible  for 
the  corporation  to  comply  with  the 
injunction ;  hence  its  enforcement  will 
be  suspended  until  conditions  so 
change  as  to  pnt  it  within  the  power 
of  the  corporation  to  obey. 

The  Federal  court,  in  a  receivership 
proceeding  against  a  railroad  company 
in  behalf  of  bondholders,  creditors, 
and  stockholders,  will  not  withdraw 
the  property  of  the  corporation  in- 
definitely from  the  right  of  general 
creditors  of  the  corporation  to  proceed 
against  it  to  secure  their  indebtedness, 
and  the  judgment  creditors  of  the  cor- 
poration will  be  permitted  to  levy  an 
execution  upon  the  property  unless 
paid  by  the  receiver  within  a  fixed 
time.  Scott  v.  Farmers'  Loan  &  T.  Co. 
(1895)  16  C.  C.  A.  358,  82  U.  S.  App. 
468,  69  Fed.  17. 

Where,  however,  in  a  decree  for  the 
foreclosure  and  sale  of  the  property 
of  a  corporation,  in  a  proceedinsr  in 
a  Federal  court,  the  court  reserves  the 
right  to  determine  what  liens  or  claims 
shall  be  charged  upon  the  title  con- 
veyed by  the  court,  and  retains  juris- 
diction of  the  case  to  settle  all  claims 
against  the  property  and  to  determine 
what  burden  shall  be  borne  by  the  pur- 
chaser as  a  condition  to  holding  the 
title  conveyed,  the  decree  amounts  to 
a  determination  that  exclusive  juris- 
diction of  all  claims  against  res,  which 
had  origin  in  the  possession  of  the  res 
in  the  judicial   proceedings   for    the 
foreclosure  of  the  mortgage,  may  be 
continued  after  sale  and  conveyance 
of  the  properly,  for  the  purpose  of  de- 
ciding what  claims  are  legally  charg^e- 
able  against  it;  hence  a  state  court  is 
without  power,  in  a  case  which   ivas 
pending  against  the  corporation  at  the 
time  of  the  appointment  of  the  receiv- 
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er,  to  decree  a  sale  of  the  property 
upon  satisfaction  of  the  judgment. 
After  the  property  has  been  turned 
over  to  the  purchaser  thereof  in  the 
foreclosure  proceeding  in  such  case, 
the  judgnaent  creditor  must  pursue  his 
remedy  in  the  Federal  court,  "which 
doubtless  will  consider  the  decisions 
of  the  state  court,  or  questions  of 
state  law,  with  the  respect  which  the 
decisions  of  this  court  require/'  Wa- 
bash R.  Co.  V.  Adelbert  College  (1907) 
208  U.  S.  38,  52  L.  ed.  879,  28  Sup.  Ct. 
Rep.  182. 

Of  course,  if  the  mortgage  covers 
all  of  the  property  of  the  railroad 
company,  including  that  subsequently 
to  be  acquired,  and  the  property  as  a 
whole  is  sold  in  foreclosure  proceed- 
ings and  turned  over  by  the  receiver  of 
the  company  to  the  purchaser,  the 
rights  of  judgment  creditors,  whose 
claims  were  contracted  subsequently 
to  the  execution  and  recording  of  the 
mortgages,  are  cut  off  by  the  foreclos- 
ure and  sale,  and  they  cannot  interfere 
with  the  possession  of  the  property  by 
the  purchaser.  Bell  v.  Chicago,  St.  L. 
&  N.  O.  R.  Co.  (1882)  84  La.  Ann.  785; 
Re  Immanuel  Presby.  Church  (1904) 
112  La.  348,  86  So.  408.  This  point 
really  involves  the  question  of  priority 
of  heirs,  and  eases  of  that  character 
are  not  included  herein. 

JI.  WUen  the  appointment  Hi  effect  de* 
Mintye  the  cat*ponUe  exiMenee, 

a.  In  ffeneral. 

Where  the  effect  of  an  appointment 
of  a  receiver  for  a  corporation  is  to 
extinsruish  the  existence  of  the  cor- 
poration as  a  body  corporate  except  as 
the  receiv^r  may  have  the  right  to  use 
the  corporate  name  in  actions  at  law 
or  in  equity  necessary  in  winding  up 
the  affairs  of  the  corporation,  the  ef- 
fect of  the  appointment  of  the  receiver 
is  to  abate  actions  against  the  corpora- 
tion pending  at  the  time  of  the  ap- 
pointment»  and  likewise  to  preclude 
the  coniinencement  of  actions  against 
the  corporation.  As  hereinafter  point- 
ed out,  however,  this  does  not  mean 
that  creditors  who  have  obtained  a  lien 
on  the  prcHi>erty  of  the  corporation  by 
actions  at  law  will  be  subjected  to  the 
8  A.L.R.— 29. 


abatement  of  their  actions,  to  the  loss 
of  such  lien. 

United  States,— First  Nat.  Bank  v. 
Colby   (1874)  21  Wall.  609,  22  L.  ed 
687. 

Maine.  —  Read  v.  Frankfort  Bank 
(1843)  23  Me.  318;  Hunt  v.  Columbian 
Ins.  Co.  (1867)  55  Me.  290,  92  Am.  Dec. 
592;  Carter,  C.  &  M.  Co.  v.  Stewart 
Drug  Co.  (1916)  115  Me.  289,  98  Atl. 
809. 

New  Jersey* — Morton  v.  Stone  Har- 
bor Improv.  Co.  (1899)  —  N.  J.  L.  — , 
44  Atl.  875. 

New  York*  —  Merchants'  Loan  &  T. 
Co.  V.  Clair  (1837)   107  N.  Y.  663,  14 
N.  E.  414;  People  v.  Troy  St6el  &  I.  Co.  > 
(1894)  82  Hun,  303,  31  N.  Y.  Supp.  337. 

Porto  Rico.  —  Berwind-White  Coal 
Min.  Co.  V.  Borinquin  Sugar  Co.  (1913) 
6  Porto  Rico  Fed.  Rep.  259. 

Pennsylvania* — Cowan  v.  Pennsyl- 
vania Plate  Glass  Co.  (1898)  184  Pa. 
1,  38  Atl.  1075. 

Texas. — Ellis  v.  Vernon  Ice,  Light  & 
Water  Co.  (1893)  86  Tex.  109,  23  S.  W. 
858 ;  Guaranty  State  Bank  &  T.  Co.  v. 
Thompson  (1917)  —  Tex.  Civ.  App.  — , 
195  S.  W.  960,  disaffirming  Central  Coal 
&  Coke  Co.  V.  Southern  Nat.  Bank 
(1896)  12  Tex.  Civ.  App.  334,  34  S.  W. 
383. 

In  Cowan  v.  Pennsylvania  Plate 
Glass  Co.  (1898)  184  Pa.  1,  38  Atl. 
1075,  conceding  that  there  might  be 
many  cases  in  which  the  appointment  ' 
of  a  receiver  would  not  change  the 
status  of  the  corporation  property,  or 
suspend  the  ordinary  remedy  of  cred- 
itors, it  was  held  that  there  are  many 
instances  where,  from  the  very  nature 
of  the  case,  the  ordinary  remedy  of 
creditors  is  suspended  when  the  re- 
ceivership is  established,  as,  forfex-^, 
ample,  where  the  proceeding  is  for  the 
appointment  of  a  receiver  for  the  dis- 
tribution of  the  assets  of  an  insolvent 
corporation. 

In  Read  v.  Frankfort  Bank  (1843) 
28  Me.  318,  it  is  held  that  where  a  bank 
ceases  to  exist  upon  the  appointment 
of  a  receiver  for  it,  except  so.  far  as 
the  receiver  may  prosecute  any  ac- 
tions pending  in  its  name,  and  use  its 
name  in  any  suit  necessary  to  enable 
him  to  collect  its  debts,  the  plaintiff 
in  an  action  against  the  bank,  pending 
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at  the  time  of  the  appointment  of  a 
receiver,  cannot  prosecute  to  judg- 
ment, nor  take  out  execution  against 
it,  unless  in  a  court  of  equit5^ 

.In  Hunt  V.  Columbian  Ins.  Co. 
(1868)  55  Me.  290,  92  Am.  Dec.  592, 
it  is  held  that  in  order  that  the  ap- 
pointment of  a  receiver  for  an  insol- 
vent corporation  in  one  state  shall 
have  the  effect  of  precluding  the  prose- 
cution to  judgment  of  an  action  pend- 
ing against  the  corporation  in  another 
state  in  which  the  corporation  has  an 
agency,  it  must  appear  that  the  effect 
of  the  appointment  of  the  receiver  is 
not  merely  to  prohibit  the  corporation 
from  the  customary  existence  of  its 
corporate  functions,  but  that  the  cor- 
poration thereby  actually  becomes  ex- 
tinct. The  court  said  that  it  is  not 
merely  the  perpetual  paralysis,  but  an 
unqualified  dissolution  of  the  corpora- 
tion, that  would  defeat  the  plaintiff's 
right  to  take  judgment. 

In  Berwind-White  Coal  Min.  Co.  v. 
Borinquen  Sugar  Co.  (1913)  6  Porto 
Rico  Fed.  Rep.  259,  it  is  held  that  the 
appointment  of  a  receiver  for  a  cor- 
poration in  insolvency  proceedings  is 
in  the  nature  of  a  sequestration,  and 
claims  cannot  be  enforced  against  it 
in  any  other  court  than  that  where 
the  property  is  being  administered. 
The  court  said  that  by  such  appoint- 
ment there  wi^s  a  sxrspension  of  ordi- 
nary process  proceedings. 

In  Morton  v.  Stone  Harbor  Im- 
prov.  Co.  (1899)  —  N.  J.  Eq. 
— ,  44  Atl.  875,  in  holding  that  a  re- 
ceiver appointed  for  a  corporation  in 
another  state,  in  whom  was  vested  all 
the  corporation  assiets,  was  entitled  to 
restrain  the  prosecution  ot  an  action 
pending  against  the  corporation  at  the 
time  of  his  appointment,  the  court 
said  that  the  prosecutor  of  a  suit 
against  a  corporation  before  a  com- 
mon-law court,  after  a  receiver  has 
been  appointed  in  chancery,  can  ac- 
quire no  preference  by  such  a  suit,  and 
the  pendency  of  the  suit  before  judg- 
ment does  not  advance  his  claim  in 
any  way  beyond  that  of  the  other  cred- 
itors of  the  corporation ;  hence,  he  can 
secure  all  of  his  rights  by  proof  of  his 
claim  before  the  receiver,  and  that 
this  is  the  proper  and  only  mode  of 


procedure.  In  this  regard  it  is  pointed 
out  that  **to  permit  a  creditor  to  pur- 
sue a  suit  against  a  corporation  while 
the  corporation  is  (by  the  very  terms 
of  the  order  appointing  a  receiver  and 
granting  an  injunction)  restrained 
from  doing  any  business,  or  raising  or 
expending  any  money,  whereby  it 
might  m^ke  a  defense, — in  short,  while 
it  is  denuded  of  ail  its  property, — is 
practically  to  leave  the  corporation 
standing  before  the  common-law  court 
absolutely  stripped  of  all  means  of 
defense."  Ordinarily,  cases  are  not 
included  herein  which  involve  the 
right  of  the  receiver  to  enjoin  the 
prosecution  of  actions  against  the  cor- 
poration. 

b.  Aft^r  judgment  of  dtasoiwtioM.. 

A  judgment  of  dissolution  operates 
to  bar  the  right  to  sue  the  corporation 
or  to  prosecute  to  indigent  an  action 
pending  against  it,  unless  an  order  of 
the  court  appointing  the  receiver^  per- 
mitting such  procedure,  is  obtained. 
People  V.  Troy  Steel  &  I.  Co.    (1894) 
82  Hun,  803,  31  N.  Y.  Supp.  337.      In 
the  foregoing  case,  it  appeared  that 
judgment  was  entered  for  the  dissolu- 
tion of  a  corporation  and  for  the  ap- 
pointment of  a  receiver,  in  an  action 
by  the  state  under  a  statute  authoriz- 
ing such  procedure.  The  court  said  that 
such  a  judgment  ordinarily  had  the  ef- 
fect of  preventing  the  maintenance  of 
an  action  against  the  corporation,  and 
that,  if  actions  are  pending  at  the  time 
of  the  rendition  of  such  judgment,  they 
cannot  be  continued  unless  by  order 
of  the  ^ourt  at  the  time  that  the  judg- 
ment of  dissolution  is  rendered.      In 
Merchants'   Loan   &   T.  Co.  v.    Clair 
(1887)  107  N.  Y.  663,  14  N.  E.  414,  it 
is  held  that  where  a  receiver  is   ap- 
pointed for  a  corporation  in  the  .state 
of  its  domicil,  after  or  upon  its   dis- 
solution, no  action  can  be  maintained 
against  the  corporation  in  the  courts  of 
another  state.    In  First  Nat.  Bank  v. 
Colby  (1874)  21  Wall.  (U.  S.)  609, 
L.  ed.  687,  it  is  held  that  where  a 
ceiver  is  appointed  for  a  bank  in  pro- 
(eedings  in  which  a  decree  is  entered 
forfeiting  the  rights,  privileges,    and 
franchises  of  the  bank,  and  adjuds^in^ 
its   dissolution,  the  existence  of    tlie 
bank  as  a  legal  entity  thereby  ceases» 
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and  it  beeonieB  a  defunct  institation ; 
hence,  a  judgment  cannot  be  rendered 
against  it  in  a  suit  pending  at  the  time 
of  the  dissolution,  and  the  receiver  is 
entitled  to  an  order  dissolving  the  at^ 
taehment  upon  the  fHroperty  of  the  cor- 
poration levied  in  such  action. 

But  the  fact  that  a  foreign  corpora- 
tion has  been  dissolved  and  a  receiver 
appointed  for  it  in  a  court  in  the  state 
of  its  creation  does  not  bar  the  prose- 
cution of  a  pending  action  against  the 
corporation  in  another  state.  Hunt  v. 
Columbia  Ins.  Co.  (1867)  65  Me.  290, 
92  Am.  Dec.  592;  Taylor  v.  Columbian 
Ins.  Co.  (1867)  14  Allen  (Mass.)  358. 

in,  Wh^m  effet*t  of  mi  it  would  be  to  {n- 
terfpi*e  irith  the  receiver* s  poHseHHion 
of  the  property. 

Where  the  property  of  a  corporation 
is  placed  in  the  possession  of  a  re- 
ceiver appointed  for  it,  the  property  is 
in  custodia  legis,  and  hence  no  action 
or  proceeding  can  be  maintained 
against  the  corporation  the  effect  of 
which  would  be  to  interfere  with  the 
receiver's  possession  of  the  property. 
Calhoun  v.  Lanaux  (1887)  127  U.  S. 
634,  32  L.  ed.  297,  8  Sup.  Ct  Rep.  1345; 
Dicicinson  v.  Willis  (1916)  239  Fed. 
171;  National  Bank  v.  Richmond  Fac- 
tory (1892)  91  Ga.  284,  18  S.  E.  160; 
Spencer  v.  Welch  (1899)  51  La.  Ann. 
753,  25  So.  405;  Rickman  v.  Rickman 
(1914)  180  Mich.  224,  146  N.  W.  609, 
Ann.  Cas.  1915C,  1237;  Morton  v.  Stone 
Harbor  Improv.  Co.  (1899)  --  N.  J. 
Eq.  — ,  44  Atl.  875;  City  Water  Co.  v. 
State  (1895)  88  Tex.  600,  32  S.  W. 
1033;  French  v.  McCready  (1900)  — 
TejL  Civ.  App.  — ,  57  S.  W.  894. 

A  receiver  appointed  for  a  corpora- 
tion may  enjoin  the  further  prosecu- 
tion of  an  action  at  law  pending 
against  it  at  the  time  of  his  appoint- 
ment, if  such  action  may  result  in  a 
preferential  action  against  the  cor- 
poration, which  it  is  the  duty  of  the 
receiver  to  prevent.  Morton  v.  Stone 
Harbor  Improv.  Co.  (1899)  —  N.  J.  Eq. 
— ,  44  Atl.  875. 

In  Rickman  v.  Rickman  (1914)  180 
Mich.  224,  146  N.  W.  609,  Ann.  Cas. 
1915C,  1237,  the  court  said  that,  "after 
the  appointment  of  a  receiver  for  an 
insolvent  corporation,  the  right  of  a 
creditor  to  sequester  its  property  by 


attachment,  and  thus  gain  a  priority, 
is  suspended." 

In  Dickinson  v.  Willis  (1916)  239 
Fed.  171,  the  appointment  of  a  receiv- 
er for  all  of  the  property  in  possession 
of  a  railroad  company,  and  enjoining 
all  parties  from  in  any  manner  what- 
soever interfering  with  the  receiver 
thus  appointed  in  his  operation,  con- 
trol, and  management  of  the  business 
or  property  of  the  railroad  c<Mnpany, 
was  held  to  operate  as  a  bar  to  an 
action  subsequently  commenced  for 
the  specific  enforcement  of  an  execu- 
tory contract  with  the  railroad  com- 
pany and  to  restrain  its  violation, 
where  the  effect  would  be  to  interfere 
with  the  control  and  management  of 
the  railroad  property  by  the  receiver. 
In  French  v.  McCready  (1900)  — 
Tex.  Civ.  App.  — ,  57  S.  W.  894,  it  is 
held  that,  after  the  appointment  of  a 
receiver  to  take  charge  of  all  of  the 
property  of  the  corporation,  a  judg- 
ment against  the  corporation  upon  a 
;  note  executed  by  it  is  invalid,  at  least, 
*  in  so  far  as  it  attempts  to  set  aside  a 
-  conveyance  of  property  to  the  corpora- 
'  tion  which  was  included  in  the  prop- 
erty turned  over  to  ^e  receiver. 

in  Brown  v.  Crawford  (1918)  254 
Fed.  146,  it  is  held  that  the  fact  that 
a  receiver  had  been  appointed  in  a 
state  court  for  the  property  of  an  in- 
solvent corporation  does  not  bar  an 
action  in  a  Federal  court  to  foreclose 
a  mortgage  upon  the  property  of  the 
corporation.  It  is  recognized  that  or- 
dinarily the  possession  of  a  receiver, 
appointed  by  a  court  of  concurrent 
jurisdiction,  cannot  be  interfered  with. 
In  this  case,  however,  after  the  ap- 
pointment of  the  receiver  by  the  Fed- 
eral court,  the  corporation  was  ad- 
judicated a  bankrupt  under  the  Fed- 
eral Bankruptcy  Act,  and  a  trustee 
appointed  who  took  possession  of  the 
property  of  the  corporation.  The 
right  of  the  trustee  to  the  possession 
of  the  proiierty  is  sustained,  but  it  is 
held  that  he  should  not  have  taken  pos- 
session by  summary  process. 

In  National  Bank  v.  Richmond  Fac- 
tory (1892)  91  Ga.  284,  18  S.  E.  160^ 
it  appeared  that  a  receiver  had  been 
appointed  to  take  charge  of  the  prop- 
erty of  an  insolvent  corporation  at  the 
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instance  of  a  creditor  stockholder.  Un- 
der these  circumstances,  it  was  held 
that  an  action  could  not  be  maintained 
•by  another  creditor  for  the  appoint- 
.ment  of  another  receiver  for  the  whole 
or  a  portion  of  the  property  of  such 
corporation. 

But  where  a  receiver  is  appointed 
in  a  state  or  Federal  court,  merely  as 
a  custodian  of  the  property  of  the 
corporation  and  to  carry  out  the  spe- 
cial orders  of  the  court  with  reference 
thereto,  such  appointment  does  not 
preclude  the  appointment  of  a  receiver 
in  a  state  court,  under  a  state  statute 
providing  for  the  winding  up  of  the 
affairs  of  the  corporation  under  cer- 
tain conditions.  In  such  case  the  re- 
ceiver in  that  proceeding  will  super- 
sede the  receiver  appointed  ^n  anoth- 
er state  court  under  a  general  statute 
or  common-law  proceeding,  and  such 
receiver  will  be  authorized  to  inter- 
vene in  the  Federal  court  and  deny  the 
charge  of  the  receiver  appointed  under 
the  general  equity  powers.  Morse  v. 
Metropolitan  S.  S.  Co.  (1917)  87  N*  J. 
£q.  217,  100  Atl.  219,  modified  in 
(1917)  88  N.  J.  Eq.  825, 102  Atl.  524.  as 
to  vesting  of  the  title  to  the  corporate 
property  in  the  receiver;  Michel  v. 
William  Necker  (1919)  —  N.  J.  Eq.  — , 
106  Atl.  449;  People  v.  New  York  City 
R.  Co.  (1907)  57  Misc.  114,  107  N.  Y. 
Supp.  247;  People  v.  Hasbrouck 
(1907)  57  Misc.  130,  107  N.  Y.  Supp. 
257. 

In  Hitchcock  v.  American  Pipe  & 
Constr.  Co.  (1918)  89  N.  J.  Eq.  440, 
105  Atl.  655,  upon  this  point  the  court 
said :  'That  the  district  court  had  no 
jurisdiction .  of  the  subject-matter  I 
think  is  clear.  The  bill  prayed  for  no 
specific  relief  other  than  the  appoint- 
ment of  a  receiver.  It  is  conceded,  of 
course,  that  a  court  of  equity  may  take 
und^  its  control  assets  of  a  corpora-, 
tion,  foreign  or  domestic,  with  the 
view  to  ultimate  distribution  of  such 
asset-s  among  creditors,  and  may  ap- 
point receivers  of  a  solvent  corpora- 
tion in  siHne  instances  where,  for  one 
reasooQi  or  another,  the  board  of  di- 
rectors ought  not  to  be  left  in  control. 
.  .  .  But  I  have  never,  unless  the 
Instant  case  is  an  exception,  heard  of 
a  case  in  which  it  was  contended  that 


a  court  of  equity  might  by  judicial  fiat 
prescribe  a  moratorium  in  favor  of  a 
corporation.    When  a  court  takes  un- 
der its  control  and  puts  in  custodia 
legis  assets  of  a  corporation  with  a 
view  to  ultimate  distribution,  creditors 
and  stockholders  are  provided  with  a 
remedy  for  the  enforcement  of  their 
demands.    But,  where  a  court  appoints 
a  receiver  merely  to  take  the  place  of 
the  management  of  the  corporation  to 
act  for  an  indefinite  time,  creditors 
and  stockholders  are  deprived  of  their 
ordinary  legal  remedies  and  no  ade- 
quate substitute  provided.    There  is  a 
distinction  between  the  power  which  is 
exercised  by  a  court,  where  a  bill  is 
filed  for  the  winding  up   of  the    af- 
fairs  of  a   corporation,   or   charging 
that   the   directors    of  a   corporation 
ought  not  to  be  left  in  control  although 
the  corporation  may  be  solvent,  in  ap- 
pointing receivers,  and  in  refraining 
from  directing  immediate  disposition 
of  the  assets  pending  rehabilitation  or 
the  election  of  a  proper  board,  as  the 
case  may  be,  and  the  power  which  the 
Federal  court  sought  to  exercise  in  the 
instant  case  in  appointing  a  receiver 
under  a  bill  where  no  ultimate  relief 
of  any  kind  is  asked."     Reversed   in 
(1919)  —  N.  J.  L.  — ,  107  Atl.  267,  as 
to  the  allowance  of  attorneys*  fees  to 
attorneys  for  creditors  of  the  corpo- 
ration. 

In  Jones  v.  Lincoln  Sav.  &  T.   Co, 
(1908)  222  Pa.  325,  71  Atl.  209,  it  ap- 
peared that  a  receiver  had  been    ap- 
pointed for  a  banking  corporation  un- 
der a  general  statute  of  the  state.  This 
proceeding  was   held  not  superseded 
by  the  appointment  of  a  receiver  for 
the  corporation  by  another  court,   at 
the  instance  of  the  attorney  general 
of  the  state,  acting  under  special  bank- 
ing laws  of  the  state.    The  court  point- 
ed out  that  the  two  cases  might  both 
proceed  harmoniously.     It  was    said: 
''We  have  not  been  asked  by  the  plain- 
tiff to  do  anything  which  the  statute 
referred  to  above  authorizes.    We  are 
not  asked  to  dissolve  the  corporation. 
We  are  not  asked  to  give  time    for 
making  good  an  impaired  capital,  or  to 
make  a  decree  based  upon  proofs   of 
unsafe  or  improper  conduct  of   busi- 
ness.   On  the  contrary,  we  are  asked 
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only  to  give  a  relief  which  is  custom- 
ary and.often  afforded,  and  which  has 
no  reference  whatever  to  the  remedies 
of  a  public  character  that  the  statute 
affords.  So  far  as  we  can  see,  there  is 
nothing  in  any  proper  action  which  we 
have  taken,  or  may  hereafter  take,  in 
the  case,  that  will  interfere  with  the 
commonwealth's  effecting  all  that 
ought  to  be  done,  in  any  interest  which 
needs  to  be  guarded,  without  imping- 
ing upon  the  previously  acquired  ju- 
risdiction of  this  court.  We  have  said 
that  we  do  not  find  in  the  statute  any 
grant  of  exclusive  jurisdiction  over 
the  ease  to  the  court  of  Dauphin  coun- 
ty. This  might  be  owing  to  some  want 
of  perception  on  our  part,  but  we  may 
go  further,  and  say  that  no  such  ex- 
press grant  has  been  pointed  out  to  us 
by  the  attorney  general.  In  the  ab- 
sence of  that  which  would  deprive  us 
of  the  jurisdiction  already  taken  of 
the  case  as  it  stands  before  us,  we 
know  of  no  rule  of  law  or  requirement 
of  public  policy,  which  demands  that 
we  should  vacate  the  decree  made  by 
us.  There  is,  besides,  a  certain 
amount  of  respect  for  our  own  tri- 
bunal that  we  are  bound  to  recognize.'' 

tV.  Kffeet  9f  f^UuHl^n  hetween  the  par* 
Utm  to  tAe  reoeivf^^htp  ppoeeedintfs. 

A  debtor  corporation  by  fraudulent 
collusion  with  some  of  its  creditors 
cannot,  by  receivership  proceedings,  so 
tie  up  its  property  as  to  preclude  other 
creditors  from  taking  steps  to  secure 
the  liquidation  of  their  claims.  The 
Coliseum   v.   Inter-State   Lumber   Co. 

(1898)  123  Ala.  512,  26  So.  122. 

So,  where  a  receiver  was  appointed 
in  the  Federal  court,  for  the  property 
of  a  corporation  and  to  conduct  and 
carry  on  its  business,  at  the  instance 
of  a  stockholder,  for  the  general  bene- 
fit of  the  stockholders  and  creditors, 
but  nothing  was  done  toward  winding 
up  the  affairs  of  the  corporation,  a  lien 
creditor  will  be  permitted  to  prosecute 
his  lien  by  the  sale  of  the  property 
covered  thereby,  in  the  state  court  in 
which  such  lien  was  established.  Co- 
hen T.  Gold  Creek,  Nevada  Min.  Co. 

(1899)  95  Fed.  580. 


F.  What   cotistUutes  the-  desti^uction  of 
the  coi'porate  exintence. 

a.  In  general. 

It  is  not  entirely  clear  as  to  just 
what  proceedings  will  amount  to  the 
extinguishment  of  the  existence  of  a 
corporation  as  a  corporate  body.  This 
must  necessarily  depend  upon  the  stat- 
utes of  different  states  and  the  con- 
struction placed  thereoh  by  the  local 
courts.  Upon  this  matter  it  can  only 
be  said  that,  if  the  eflFect  of  the  ap- 
pointment of  a  receiver  under  statutes 
of  this  character  is  to  extinguish  the 
legal  existence  of  the  corporation,  the 
rule  applies  that  actions  cannot  be 
commenced  or  prosecuted  against  it. 
But  unless  the  appointment  of  a  re- 
ceiver has  this  effect,  such  appoint- 
ment does  not  preclude  the  commence- 
ment or  prosecution  of  actions  against 
the  corporation. 

In  New  York  v.  Illinois  Surety  Co. 
(19171  180  App.  Div.  513,  167  N.  Y. 
Supp.  752,  it  is  held  that  a  mere  ap- 
pointment of  a  chancery  receiver  for 
a  corporation  does  not  affect  the  cor- 
porate existence  of  the  corporation, 
and  hence  does  not  prevent  placing  a 
claim  against  it. 

In  Paddack  v.  Staley  (1899)  13 
Colo.  App.  363,  58  Pac.  363,  it  appeared 
that  the  general  manager  and  an 
officer  of  a  corporation  secured  the 
appointment  of  a  receiver  for  the  cor- 
poration, not  for  the  purpose  of  wind- 
ing up  and  dissolving  the  corporation, 
but  simply  to  obtain  an  accounting  be- 
tween him  and  the  company,  and  to 
place  the  possession  of  the  property 
in  the  meantime  in  the  officer  of  the 
corporation,  for  management  and  con- 
trol pending  a  decree.  It  is  pointed 
out  that  the  action  was  not  for  the  de- 
struction of  the  corporate  capacity  or 
powers  of  the  corporation,  and  hence 
that  it  did  not  affect  the  rights  of 
those  creditors  to  bring  actions  against 
the  corporation  for  the  enforcement  of 
their  claims. 

7>.  Appointment  of  a  vectHver  in  a  niort» 
gaije  forecloRuve  proceeding. 

It  is  clear  that,  where  the  property 
of  a  corporation  is  placed  in  the  hands 
of  a  receiver  in  proceedings  to  fore- 
close a  lien  upon  such  property,  the 
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existence  of  the  corporation  is  not 
thereby  affected,  and  creditors  may 
commence  or  continue  the  prosecution 
of  actions  against  the  corporation  to 
the  extent  of  placing  their  demand  in 
judgment. 

United  States.— Pittsburgh,  C.  C.  & 
St.  L.  R.  Go.  V.  Long  Island  Loan  &  T. 
Co.  (1899)  172  U.  S.  493,  43  L.  ed.  528, 
19  Sup.  Ct.  Rep.  238 ;  Scott  v.  Farmers' 
Loan  &  T.  Co.  (1895)  16  C.  C.  A.  358, 
32  U.  S.  App.  468,  69  Fed.  17;  Moore 
V.  Southern  States  Land  &  Timber  Co. 
(1896)  83  Fed,  399;  Buckhannon  &  N. 
R.  Co.  V.  Davis  (1905)  68  C.  C.  A.  345, 
135  Fed.  707. 

Illinois,— Toledo,  W.  &  W.  R,  Co.  v. 
Beggs  (1877)  85  111.  80,  28  Am.  Rep. 
613. 

Iowa.  —  Allen  v.  Central  R.  Co. 
(1876)  42  Iowa,  683;  O'Mara  v.  New- 
ton &  N.  W.  R.  Co,  (1912)  156  Iowa, 
701,  137  N.  W.  942. 

Michigan. — Merchants'  &  Mfrs.  Nat. 
Bank  v.  Kent  Circuit  Judge  (1880)  43 
Mich.  292,  5  N.  W.  627;  Marshall  v. 
Wabash  R.  Co.  (reported  herewith) 
ante,  435. 

Missouri. — Heath  v.  Missouri,  K.  & 
T.  R.  Co.  (1884)  83  Mo.  617. 

New  York.  —  Decker  v.  Gardner 
(1891)  124  N.  Y.  334,  11  L.R.A.  480, 
26  N.  E.  814. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Long  Island  Loan  &  T.  Co.  (1899) 
172  U.  S»  493,  43  L.  ed.  528,  19  Sup. 
Ct.  Rep.  238,  it  is  held  that  pendency 
of  a  foreclosure  suit  in  a  Federal 
court,  in  which  the  decree  entered 
therein  saved  rights  secured  by  a  prior 
mortgage,  does  not  interfere  with  the 
negotiation  of  bonds  secured  by  such 
mortgage,  or  In  any  degree  impair  the 
lien  created  thereby. 

In  Scott  V.  Farmers'  Loan  &  T.  Co. 
(1896)  16  C.  C.  A.  358,  82  U.  S.  App. 
468,  69  Fed.  17,  it  is  held  that  juris- 
diction by  a  court  of  chancery  to  fore- 
close a  mortgage  upon  the  property  of 
a  corporation  and  appoint  a  receiver 
for  the  property  pending  the  foreclos- 
ure gave  to  the  court  no  jurisdiction  or 
power  to  seize  or  take  into  its  custody 
or  control,  through  the  receiver  or 
otherwise,  property  of  the  corporation 
which  was  not  covered  by  the  mort- 
gage, nor  could  the  court  in  such  a 


suit  lawfully  make  any  order  tiuKt 
would  prevent,  hinder,  or  delivy  other 
creditors  of  the  mortgagor  from  sub- 
jecting the  property  of  the  corpora- 
tion not  included  in  the  mortgage  to 
the  payment  of  their  debts. 

In  Moore  v.  Southern  States  Land 
&  Timber  Co.  (1896)  83  Fed.  399,  it  is 
held  that,  notwithstanding  a  suit  to 
foreclose  a  mortgage  and  to  appoint 
a  receiver  to  take  charge  of  the  as- 
sets of  the  corporation,  creditors  of 
the  corporation  may  maintain  actions 
against  the  corporation  and  obtain  pri- 
ority of  lien  on  the  lands  of  the  cor- 
poration, except  such  as  are  covered 
by  the  mortgage,  unless  actions  of  this 
character  are  especially  enjoined  by 
the  court  appointing  the  receiver.    See 
Buckhannon  &  N.  R.  Co.  v.  Davis  (1905) 
68  C.  C.  A.  346,  136  Fed.  707,  holding 
that  the  Federal  court  appointing  a 
receiver  for  a  railroad  company  in  a 
proceeding  to   foreclose  a  mortfrage 
against  the  company,  in  granting  per- 
mission to  maintain  a  proceedin^^  to 
condemn  a  right  of  way  over  the  prop- 
erty of  the  company,  may  require  that 
such  proceeding  shall  be  prosecuted  in 
that  court  rather  than   in  the   state 
court. 

In  Toledo,  W.  &  W.  R.  Co.  v.  Beggs 
(1877)  86  UL  80,  28  Am.  Rep.  613,  it 
is  held  that  the  fact  that  a  railroad 
corporation  has  been  placed  under  the 
control  of  a  receiver  in  a  proceeding  to 
foreclose  a  mortgage  upon  its  property 
does  not  have  the  effect  to  abate   or 
continue  a  pending  action  against  the 
railroad  company  to  recover  damagres 
for  the  tort.    The  court  said  that  the 
mere  fact  that  the  property  of  a  rail- 
road corporation  has  been  placed   in 
the  hands  of  a  receiver  will  not  bar 
or   suspend   a   suit  theretofore    com- 
menced against  the  corporation  to  re* 
cover   a   demand   against   it.      When, 
however,  the  successful  party  under- 
takes its  collection,  it  may  be  that  the 
receiver  can  interpose. 

In  Allen  v.  Central  R.  Co.  (1876)  42 
Iowa,  683,  it  is  held  that  an  action  may 
be  maintained  against  a  railroad  com- 
pany to  recover  damages  for  injury  due 
to  the  negligence  of  the  company, 
without  first  obtaining  the  consent  of 
the  court  appointing  a  receiver  in  the 
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xnortfa^e       foreclosure      proceeding 
against  the  company. 

In  O'Mara  v.  Newton  &  N.  W.  R.  Co. 
(1912)  156  Iowa,  701,  137  N.  W,  942, 
it  is  held  that  the  mere  fact  that  a 
receiver  has  been  appointed  of  a  rail- 
road company,  in  an  action  to  fore- 
close a  mortgage  against  it,  since  an 
action  was  commenced  against  the 
company,  furnishes  no  ground  for  the 
dismissal  of  the  action. 

In  Merchants'  &  Mfrs.  Nat.  Bank  v. 
Kent  Circuit  Judge   (1880)   43  Mich. 
292,  5  N.  W.  627,  it  is  held  that  a  re- 
ceiver appointed  in  a  proceeding  to 
foreclose  a  chattel  mortgage  executed 
upon  its  property  by  a  corporation  is 
not  entitled  to  restrain  the  prosecu- 
tion of  the  pending  action  against  the 
corporation.    In  so  holding,  the  court 
said:     "The  order  appealed  from  by 
the  bank  was  improper  in  that  it  for* 
bade  a  person  not  a  party  to  the  suit 
from  testing  in  the  customary  com- 
mon-law method  the  title  which  is  as* 
serted  to  specific  property,  and  in  so 
doing  stretched  unnecessarily,  improp- 
erly, and  oppressively,  the  power  of 
the  court  of  equity  in  abridgment  of 
the  jurisdiction  of  the  court  of  law. 
There  may  be  cases  in  which  it  would 
be  proper  for  a  court  of  equity,  by 
means  of  a  receivership,  to  draw  to 
itself  the  jurisdiction  to  try  disputed 
titles  to  property;  but  the  jurisdiction 
to  do  so  is  exceptional,  and  must  be 
supported  by  circumstances  which  ren- 
der the  common-law  remedies  inade- 
quate, or  for  some  reason  unfit  and 
unsuitable  in  the  particular  case.    No 
such  circumstances  appear  or  are  sug- 
gested here.     It  was  proper  and  just 
that  the   bank  be  allowed  to  go  on 
with    the    suit    in    replevin,    if    that 
seemed  most  for  its  interest,  and  im- 
proper and  unjust  that  it  should  be  re- 
stricted  to   a   suit   in   trover,   which 
would  be  in  effect  for  net  proceeds 
only,  after  the  costs  of  a  receivership, 
which  the  bank  did  not  desire  or  as- 
sent to,  had  been  deducted.     If  the 
property  belonged  to  the  bank,  the  in- 
justice of  requiring  the  owner  to  sub- 
mit to  such  managem^it,  manufacture, 
and  sale  of  it  as  another  person  might 
think  expedient,  and  to  recover  the  net 
proceeds  only  after  the  costs  of  a  re- 


ceivership in  a  suit  between  other  par- 
ties had  been  wholly  or  in  part  deduct- 
ed, would  be  too  manifest  to  require 
more  than  mere  mention."  And  see 
the  reported  case  (Marshall  v.  Wa- 
bash R.  Co.  ante,  436),  holding  that 
the  fact  that  the  property  of  a  railway 
company  was  in  the  hands  of  a  re- 
ceiver appointed  in  another  state  in  a 
mortgage  foreclosure  proceeding  does 
not  bar  the  right  to  prosecute  an  action 
for  personal  injuries  against  the  com- 
pany, the  possession  of  the  property 
of  the  corporation  by  the  receiver  not 
being  thereby  interfered  with.  . 

In  Heath  v.  Missouri,  K.  &  T.  R.  Co. 
(1884)  83  Mo.  617,  it  is  held  that  the 
fact  that  a  receiver  has  been  appoint- 
ed for  the  property  of  a  railroad  com- 
pany in  a  proceeding  to  foreclose  a 
mortgage  upon  such  property  does  not 
bar  the  right  to  prosecute  an  action 
to  recover  for  an  injury  due  to  the  neg- 
ligence of  the  company.  The  court 
said :  "The  fact  that  the  property  and 
most  of  the  franchises  of  defendant 
were  held  in'  custody  by  a  court  of 
equity,  for  the  purpose  of  enforcing 
satisfaction  of  specific  claims  against 
them,  does  not  work  a  dissolution  of 
the  defendant  as  a  corporation,  or  a 
cessation  of  its  franchises.  The  cor- 
porate existence  of  defendant  contin- 
ues, although  its  dominion  over  its 
road  and  property  may  be  in  a  state  of 
suspension  until  they  shall  be  re- 
turned to  it  by  the  court  taking  them 
in  charge.  Consequently,  the  defend- 
ant may  be  sued  upon  all  causes  of 
action  for  which  it  may  be  or  become 
liable,  in  personam;  and  no  license 
from  that  court  having  charge  of  its 
property  is  necessary  as  a  condition 
precedent  to  the  bringing  of  siich  ac- 
tions. No  judgment  thus  obtained 
could  be  satisfied  from  its  property  in 
the  hands  of  a  receiver,  except  through 
the  administering  assistance  of  the 
court  appointing  him.  After  its  prop- 
erty is  returned  to  its  custody  by  the 
court  taking  charge  of  it,  such  judg- 
ment could  be  enforced  against  it  in 
the  usual  way,  on  final  process.  There 
is  nothing,  therefore,  impossible  or  il- 
legal in  the  suit  against  the  defendant, 
notwithstanding  the  receivership." 

In   Decker  v.   Gardner    (1891>    124 
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N.  Y.  334,  11  L.R.A.  480,  26  N.  E.  814, 
it  is  held  that,  where  a  receiver  is 
appointed  in  a  proceeding  to  foreclose 
a  mortgage  upon  the  property  of  a  rail- 
road company,  he  is  confined  in  his 
functions  to  the  care  and  preservation 
of  the  mortgaged  property.  In  the 
temporary  management  of  the  rail- 
road under  the  direction  of  the  court, 
his  appointment  does  not  affect  a  right 
of  action  against  the  corporation, 
which  does  not  interfere  with  his  pos- 
session and  control  of  the  corporate 
property. 

Where  a  receiver  was  appointed  by 
the  Federal  court  of  one  state  in  a 
proceeding  to  foreclose  bonds  issued 
by  the  corporation  and  in  ancillar>'  re- 
eettership  proceedings,  and  such  re- 
ceiver was  also  appointed  for  the 
property  of  the  corporation  by  the 
Federal  court  in  another  state,  the 
latter  court  will  entertain  a  petition 
by  a  creditor  of  the  corporation  resi- 
dent in  the  state  where  the  ancillary 
receivership  proceedings  was  had,  to 
determine  the  amount  of  his  claim,  and 
he  will  not  be  required  to  resort  to  the 
court  where  the  prfmary  receivership 
proceedings  were  pending.  New  York 
Secur.  &  T.  Co.  v.  Equitable  Mortg. 
Co.    (1896)   71  Fed.  556- 

r.  lnHolvenry,  ^Hndinft  up,  or  iUHMoUition 

pi^weeding. 

The  mere  fact  that  a  receiver  is  ap- 
pointed for  a  corporation  under  state 
insolvency  laws  for  the  purpose  of  ad- 
ministering the  assets  of  the  corpora- 
tion, or  for  the  purpose  of  winding  up 
its  affairs,  does  not  have  the  effect  of 
precluding  actions  against  the  corpo- 
ration unless,  as  a  result  of  such  pro- 
ceeding, the  legal  existence  of  the  cor- 
poration is  virtually  extinguished  ex- 
cept as  it  may  be  represented  by  the 
receiver. 

United  States. — Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.  (1881) 
104  U.  S.  54,  26  L.  ed.  693. 

Iowa. — Weigen  v.  Council  Bluffs  Ins. 
Co.  (1898)  104  Iowa,  410,  73  N.  W.  862. 

Massachusetts.  —  Coyle  v.  Taunton 
Safe  Deposits  T.  Co.  (1911)  207  Mass. 
441,  93  N.  E.  791. 

New  York.  —  People  v.  Commercial 
Alliance  L.  Ins.  Co.  (1896)  5  App.  Div. 
273,  39  N.  Y.  Supp.   117,  affirmed  in 


(1896)  161  N.  Y.  640,  45  N.  E.  1133; 
Auburn  Button  Co.  v.  Sylvester  (1893) 
68  Hun,  401,  22  N.  Y.  Supp.  891; 
Knauer  v.  Globe  Mut.  L.  Ins.  Co. 
(1880)  14  Jones  &  S.  370;  Mickles  v. 
Rochester  City  Bank  (1844)  11  Paige, 
118,  42  Am.  Dec.  103. 

Washington.  —  Alien  v.  Olympia 
Light  &  P.  Co.  (1895)  13  Wash.  307, 
43  Pac.  55. 

In  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  (1881)  104  U.  &  54, 
26  L.  ed.  693,  it  appeared  that  an  ac* 
tion  was  commenced  against  a  national 
bank  to  enforce  a  trust  in  a  deposit  in 
the  bank  by  the  agent  of  the  complain- 
ant. A  few  days  after  the  commence- 
ment of  this  action  a  receiver  was  ap- 
pointed, for  the  bank  in  a  voluntary 
dissolution  proceeding.  It  was  held 
that  the  appointment  of  a  receiver  did 
not  affect  the  right  to  prosecute  the 
action  to  final  judgment.  The  court 
said:  "The  very  purpose  of  the  liqui- 
dation provided  for  is  to  pay  the  debts 
of  the  corporation,  that  the  remainder 
of  the  assets,  being  reduced  to  money, 
may  be  distributed  among  the  stock- 
holders. That  distribution  cannot 
take  place  with  any  show  of  justice, 
and  according  to  the  intent  of  the  law, 
until  all  liabilities  to  creditors  have 
been  honestly  met  and  paid.  If  there 
are  claims  made  which  the  directors  of 
the  association  are  not  willing  to  ac- 
knowledge as  just  debts,  there  is  noth- 
ing in  the  statute  which  is  inconsistent 
with  the  right  of  the  claimant  to  ob- 
tain a  judicial  determination  of  the 
controversy  by  process  against  the 
association,  nor  with  that  of  the  asso- 
ciation to  collect  by  suit  debts  due  t(K 
it.  It  is  clearly,  we  think,  the  intention 
of  the  law  that  it  should  continue  to 
exist  as  a  person  in  law  capable  of 
suing  and  being  sued  until  its  affairs 
and  business  are  completely  settled. 
The  proceeding  prescribed  by  the  law 
seems  to  resemble  not  the  technical 
dissolution  of  the  corporation,  with- 
out any  saving  as  to  the  common-law 
consequences,  but  rather  that  of  tiie 
dissolution  of  a  copartnership,  which 
nevertheless  continues  to  subsist  for 
the  purpose  of  liquidation  and  wind- 
ing up  its  business." 

In  Weigen  v.  Council  Bluffs  Ins.  Co. 
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(1898)  104  l0wa,  410,  73  N.  W.  862, 
in  holding  tbat  the  ai^pointmettt  of  a 
receiver  for  an  insurance  company  did 
not  preclude  the  commencement  and 
prosecution  against  it  of  actions  upon 
josumnee  policies,  the  court  said :  "It 
will  be  observed  that  there  is  no  alle* 
nation  that  the  corporation  had  been 
dissolved,  or  that  the  court,  in  appoint- 
ing the  receiver,  enjoined  it  from  exer- 
cisinir  any  of  its  corporate  powers. 
No  statute  of  this  state  limits  the  pow- 
ers of  a  corporation  upon  the  appoint- 
ment of  a  receiver,  and  those  of  the 
defendant  were  restrained  only  by  de- 
priving it  of  its  property.  The  right 
to  sue  aad  be  sued,  conferred  by  the 
statute,  was  retained.  No  relief  was 
asked  against  the  receiver,  and  he  was 
not  a  necessary  party,  though  he  might, 
in  the  discretion  of  the  court,  be  per- 
mitted, by  intervening^  to  interpose 
any  proper  defense  to  the  action." 

In  Coyle  v.  Taunton  Safe  Deposit  & 
T.  Co.  (1911)  207  Mase.  441,  93  N.  £. 
791,  it  is  held  that  although  a  receiver 
has  been  appointed  for  a  corporation 
in  a  proceeding  to  wind  up  its  affairs, 
and  its  assets  have  been  in  part  col- 
lected, a  creditor  may  nevertheless 
bring  an  action  at  law  against  the  cor- 
poration for  the  purpose  of  securing 
a  judgment  as  a  basis  for  enforcing 
tiie  personal  liability  of  stockholders 
of  the  corporation. 

In  People  v.  Commercial  Alliance  L. 
Ins.  Co.  (1896)  5  App.  Div.  27^,  89 
N.  Y.  Supp.  117,  affirmed  in  (1896)  151 
N.  Y.  640,  45  N.  £.  1183,  it  is  held  that 
the  appointment  of  a  receiver  for  a  life 
insurance  company,  in  an  action  to  dis- 
solve the  company,  will  not  affect  an 
action  against  the  company  pending  in 
another  court.  The  court  said;  "Such 
corporation  could  only  be  dissolved  by 
the  final  judgment  of  the  court,  and 
the  order  appointing  the  temporary  re- 
ceiver had  no  effect  upon  the  life  of 
the  corporation  or  its  ability  to  sue  or 
liabili^  to  be  sued.  Until  such  cor- 
poration was  actually  dissolved  by  a 
judgment,  it  continued  in  existence 
with  the  same  powers  and  subject  to 
the  same  liability  as  before  the  ap- 
pointment of  the  temporary  receiver, 
except  so  far  as  a  court  could,  in  the 
exercise  of  its  equitable  jurisdiction, 


restrain  the  corporation  in  the  exer- 
cise of  such  power.  There  was  noth- 
ing to  prevent  a  creditor  who  had  an 
action  pending  against  the  corpora- 
tion from  proceeding  in  that  action, 
unless  he  was  restrained  by  an  order 
of  the  court  from  doing  so;  and  such 
a  restraining  order  would  not  affect 
him  until  it  was  served  upon  him. 
Upon  the  entry  of  final  judgment  dis- 
solving the  corporation*  howeyei;,  it  is 
clear  that  all  actions  or  proceedings 
against  the  corporation  abated,  and  all 
suhisequent  proceedings  in  such  ac- 
tions were  void,  but  as  this  judgment 
was  regularly  entered  prior  to  the  dis- 
solution of  the  corporation,  it  was  a 
valid  and  subsisting  judgment^  and 
was  conclusive  as  against  the  corpo- 
ration." 

In  Auburn  Button  Co.  v.  Sylvester 
(1893)  68  Hun,  401,  22  N.  Y.  Supp. 
891,  it  is  held  that,  by  a  judgment  of 
sequestration  against  a  corporation 
under  which  a  receiver  was  appointed, 
the  legal  existence  oi  the  corporation 
is  not  extinguished,  although  by  the 
judgment  of  sequestration  the  prop- 
erty and  effects  of  the  corporation 
were  vested  in  the  receiver,  with  pow- 
er to  sell  and  dispose  of  the  same  and 
pay  the  debts. 

In  Knauer  v.  Globe  Mut.  L.  Ins.  Co. 
(1880)  14  Jones  &  S.  (N.  Y.)  870,  it 
is  held  that  the  appointment  of  a  re- 
ceiver pendente  lite  for  an  insurance 
company,  at  the  instance  of  an  attor- 
ney general,  on  the  ground  of  the  in- 
solvency of  the  company,  does  not 
operate  to  suspend  pending  actions 
against  the^company,  and  such  actions 
may  be  prosecuted  to  judgment  with- 
out making  the  receiver  a  party  there- 
to. The  court  said  that  a  receiver 
pendente  lite  does  not  absolutely  and 
in  all  respects  supersede  a  corporation 
in  extremis;  that  it  is  not  defid  until  it 
is  dissolved,  hence  that  a  suit  against 
it  can  be  prosecuted  to  judgment. 

In  Mickels  v.  Rochester  City  Bank 
(1844)  11  Paige  (N.  ¥•)  118,  42  Am. 
Dec.  103,  it  is  held  that  the  appoint- 
ment of  a  receiver  for  a  bank  does  not 
affect  the  right  of  creditors  to  sue  the 
bank,  unless  such  actions  are  en- 
joined. The  court  said  that  until  a 
judgment  quo  warranto,  or  a  decree 
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of  the  court  deckiring  the  surrender 
of  the  corporate  franchises  and  the 
dissolution  of  the  corporation,  any 
creditor  is  at  liberty  to  proceed  with  a 
suit  against  the  corporation  and  obtain 
satisfaiction  of  his  debt  in  the  same 
manner  as  if  that  surrender  by  insolv- 
ency or  a  nonuser  had  not  occurred, 
and  that  if  any  creditors  wish  to  pre- 
vent other  creditors  from  obtaining  a 
preference  they  must  file  a  bill  for  the 
purpose  of  obtaining  a  judicial  decla- 
ration of  the  court  that  the  corpora- 
tion h«us  surrendered  its  corporate 
rights  and  franchises,  according  to  the 
statute,  together  with  a  decree  declar- 
ing the  corporation  dissolved,  and  di- 
recting the  application  of  its  property 
and  effects  to  the  payment  of  its  cred- 
itors. 

The  appointment  of  a  receiver  for  a 
corporation  does  not  ipso  facto  dis- 
solve the  corporation  and  put  an  end 
to  its  individual  capacity  of  suing  and 
being  sued  by  creditors.  Kincaid  v. 
Dwindle  (1875)  59  N.  Y.  548;  Del 
Valle  V.  Navarro  (1887)  21  Abb.  N.  C. 
(N.  Y.)  136;  Allen  v.  Olympia  Light  & 
P.  Co.  (1895)  13  Wash.  307,  43  Pac. 
55. 

And  the  appointment  of  a  receiver 
for  a  national  bank  does  not  terminate 
the  legal  existence  of  the  corporation, 
and  hence  such  appointment  does  not 
preclude  the  rendition  against  it  of  a 
judgment  for  rental,  accruing  under  a 
lease  subsequently  to  the  time  the 
bank  was  placed  in  the  hands  of  a 
receiver.  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.  (1895)  161  U.  S.  1, 
40  L.  ed.  595,  16  Sup.  Ct.  Rep.  439, 
affirming  (1895)  156  III.  522,  41  N.  E. 
225.  . 

And  in  Allen  v.  Olympia  Light  &  P. 
Co.  ( 1895)  13  Wash.  307, 43  Pac.  55,  it  is 
held  that  the  appointment  of  a  receiv- 
er does  not  work  the  dissolution  of  the 
corporation,  and  hence  does  not  pre- 
clude an  action  against  it  upon  its 
note. 

In  some  jurisdictions  the  general 
plan  of  statutes  providing  for  the  ap- 
pointment of  a  receiver  for  insolvent 
persons,  or  in  proceedings  to  wind  up 
the  affairs  of  a  corporation,  contem- 
plate the  allowance  and  payment  of 
claims  against  the  corporation  in  the 


court  in  which  the  receivership  pro- 
ceedings are  pending.  In  such  case 
there  is  no  advantage  to  a  creditor 
in  further  prosecuting  an  individual 
action  agaihst  the  corporation,  and 
there  may  be  a  disadvantage  in  not 
being  in  a  position  to  secure  dividends 
paid  by  the  receiver.  Where  the  court 
appointing  a  receiver  thus  draws  to 
itself  the  administering  of  the  prop- 
erty of  the  corporation  and  closing  its 
affairs,  it  may  be  plausibly  argued  that 
in  effect  the  legal  existence  of  the  cor- 
poration has  been  extinguished  in  so 
far  as  concerns  maintaining  against  it 
actions  at  law  in  the  usual  case, — at 
least,  where  the  claim  is  not  contested, 
— and  hence  the  court  does  not  require 
that  the  issue  be  tried  in  an  action  at 
law.  Berwind-White  Coal  Min.  Co.  v» 
Borinquen  Sugar  Co.  (1913)  6  Port» 
Rico  Fed.  Rep.  59;  Read  v.  Frank- 
fort Bank  (1843)  23  Me.  318;  Hunt  v. 
Columbian  Ins.  Co.  (1867)  56  Me.  290,. 
92  ArtL  Dec.  592;  Morton  v.  Stone  Har- 
bor Improv.  Co,  (1899)  —  N.  J.  Eq.  — ^ 
44  Atl.  875;  Cowan  v.  Pennsylvania 
Plate  Glass  Co.  (1898)  184  Pa.  1,  3S 
Atl.  1075. 

In  Carter,  C.  &  M.  Co.  v.  Stewart 
Drug  Co.  (1916)  115  Me.  289,  98  AtL 
809,  it  is  held  that  where  a  receiver  ia 
appointed  in  a  proceeding  to  dissolve  a 
corporation  and  wind  up  its  affairs,  or 
the  corporation  is  dissolved  by  a  sur- 
render of  Its  charter,  and  a  receiver  is 
appointed  to  wind  up  its  affairs,  it 
ceases  to  exist  as  a  body  corporate* 
and  the  plaintiff  in  proceedings  then 
pending  against  it  has  no  standing^  in 
court  to  make  any  motion  regarding 
the  prosecution  or  disposal  of  the  case. 

In  this  regard  it  has  been  held  that 
after  the  appointment  of  a  receiver  for 
a  corporation  in  a  proceeding  which 
contemplates  the  administration  of  its 
property  for  the  benefit  of  its  cred- 
itors, no  creditor  will  be  permitted  to 
acquire  a  lien  on  any  property  of  the 
corporation  by  attachment,  judgment, 
or  otherwise.     Guaranty  State  Bank 
&  T.  Co.  V.  Thompson  (1917)  —  Tex. 
Civ.  App.  — ,  195  S.  W.  960,  disapprove 
ing,   in  this   regard,  Central   Coal    & 
Coke  Co.  v.  Southern  Nat.  Bank  (1896) 
12  Tex.  Civ.  App.  334,  84  S.  W.  383,  and 
following  Ellis  v.  Vernon  Ice,  Light  & 
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Water  Co.  (1893)  84  Tex.  109,  28  S.  W. 
858. 

In  Steinhauer  v.  Colmar  (1898)  11 
Coki.  App.  494,  55  Pae.  291,  it  is  held 
that  the  appointment  of  a  receiver  and 
even  the  dissolution  of  the  corpora- 
tion does  not  affect  the  validity  of  the 
order  of  affirmance  in  the  appellate 
court  of  a  judgment  rendered  against 
the  corporation  in  the  trial  court.  In 
this  sl^te,  however,  it  is  expressly 
provided  by  law  that  the  dissolution  of 
a  corporation,  for  any  cause  whatever, 
shall  not  take  away  or  impair  any  rem- 
edy given  against  such  corporation  for 
liahilities  incurred  prior  to  its  disso- 
hition. 

rf.  Effect  of  apfioinitnent  upon  «m/oi*o6- 
nient  of  exMhtff  Hens. 

u.  Judyiiu*fit,   atlaehniefU,    garnlnfnne^ntf 
or  execution  Uenn, 

After  the  appointment  of  a  receiver 
for  a  corporation,  judgments  rendered 
against  the  corporation  are  not  liens 
upon  its  real  estate.  Fidelity  Ins. 
IVust  &  S.  D.  Co.  V.  Roanoke  Iron  Co. 
(18%)  81  Fed.  439;  Clyde  v.  Rich- 
mond  &  D.  R.  Co.  (1893)  56  Fed.  539. 
And  this  is  true  although  such  a  judg- 
ment was  entered  between  the  time  of 
entering  an  order  appointing  the  re- 
ceiver and  the  approval  of  the  receiv- 
ership bonds.  Temple  v.  Glasgow 
(1897)  26  C.  C.  A.  540,  42  U.  S.  App. 
417,  80  Fed.  441. 

It  has  been  held  that  the  appoint- 
ment of  a  receiver  for  a  beneficiary 
association  does  not  dissolve  valid  at- 
tachments of  the  property  of  the  cor- 
poration levied  before  the  filing  of  the 
bill  of  complaint  under  which  the  re- 
ceiver was  appointed,  and  where  the 
funds  attached  have  been  paid  over 
to  the  receiver  upon  order  of  the  court, 
without  prejudice  to  the  rights  of  the 
attaching  parties,  the  receiver  takes 
the  property  subject  to  all  valid  at- 
tachments, and  the  claims  of  the  at- 
taching plaintiffs,  when  proved,  are  to 
be  treated  as  preferred.  Kittredge  v. 
Osgood  (1894)  161  Mass.  384,  37  N.  E. 
369. 

That  the  dissolution  of  a  foreign 
corporation  in  insolvency  proceedings 
against  it  does  not  affect  the  validity 
of  an  attachment  lien  upon  its  prop- 


erty is  the  holding  of  Life  Asao.  of 
America  v.  Fassett  (1882)  102  UL  315. 
Upon  this  point  the  court  said :  "When 
the  attachment  in  this^  case  was  sued 
out,  there  was  no  legal  impediment  in 
the  way  of  enforcing  the  pilaintiff's 
claim.  It  was  rightfully  levied  upon 
the  company's  lands,  and  became  an 
existing  lien  upon  them  and  a  security 
for  the  attaching  creditor's  claim. 
If  the  company  were  a  domestic  cor- 
poration, it  is  clear  this  lien  could  not 
be  defeated  by  a  decree  of  dissolution 
under  insolvency  proceedings  here. 
The  company  would  be  regarded,  not- 
withstanding such  decree^  as  still  ex- 
isting, for  the  purpose  of  enforcing 
the  attachment  lien  by  proceeding  to 
judgment  and  execution  in  the  usual 
way,  and  we  see  no  sufficient  reason 
why  foreign  corporations  owning 
property  and  doing  business  here 
should  not  be  regarded  in  the  same 
way,  and  placed  upon  an  equAl  footing 
in  this  respect,  with  domestic  corpo- 
rations. Whatever  may  be  t^e  effect 
of  a  decree  of  dissolution  in  the  state 
creating  the  corporation,  it  may  never- 
theless be  regarded  as  at  least  a  de 
facto  corporation  here,  for  the  pur- 
pose of  enabling  creditors  to  reach  its 
effects  in  this  state.*'  , 

In  Buswell  v.  Supreme  Sitting,  O.  I. 
H.  ( 1894)  161  Mass.  224,  23  L.R.A.  846, 
36  N.  E.  1065,  it  is  held  that  the  ap- 
pointment of  a  receiver  for  an  insolvent 
corporation  does  not  affect  attach- 
ment liens  existing  against  the  prop- 
erty of  the  corporation  before  the  ap- 
pointment. 

It  is  pointed  out  in  Cramer  v.  Her 
(1901)  63  Kan.  579,  66  Pac.  617,  that 
the  statute  gives  to  the  custody  of  a 
receiver  of  the  property  of  a  bank  no 
such  effect  as  to  make  it  equivalent  to 
the  levy  of  an  execution  upon  the  prop- 
erty and  deprive  a  creditor  of  his  pri- 
ority and  preference  to  the  same  ex- 
tent as  if  a  judgment  had  been  ren- 
dered against  the  bank,  and  it  is  said 
that  the  general  rule  of  law  is  to  the 
contrary :  "That  is,  that  liens  are  not 
lost  or  affected  by  the  appointment  of 
a  receiver;  that  he  merely  holds  the 
property  intact  until  the  relative 
rights  of  parties  can  be  determined; 
and  that  when  the  property  rightfully 
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passes  into  the  custody  of  the  law  it  is 
not  subject  to  execution  or  interfer- 
ence without  permission  of  the  court, 
and  any  attempt  to  seize  or  sell  it  by  a 
third  party,  without  permission,  would 
be  a  contempt  of  the  court  having  it 
in  custody." 

In  J.  W.  Dann  Mfg.  Co.  v.  Parkhurst 
(1890)  125  Ind.  317,  25  N.  E.  847,  it 
was  held  that  an  appointment  of  a  re- 
ceiver in  a>n  action  to  foreclose  an  em- 
ployee's lien  did  not  have  the  effect  of 
devesting  an  execution  lien  acquired 
upon  the  property  of  the  corporation 
by  other  creditors,  prior  to  the  ap- 
pointment of  the  receiver,  since  a 
court  did  not  acquire  jurisdiction  over 
the  parties  holding  such  liens,  even 
though,  during  the  time  that  such 
property  was  in  the  hands  of  the  re- 
ceiver, the  right  to  enforce  the  liens 
was  suspended,  the  property  being  in 
the  hands  and  subject  to  the  control 
of  the  court. 

In  Rickman  v.  Rickman  (1914)  180 
Mich.  224,  146  N.  W.  609,  Ann.  Cas. 
1915C,  1237,  it  is  held  that  an  action 
in  one  state  against  a  corporation,  to 
secure  a  judgment  and  lien  upon  its 
property,  is  not  suspended  by  the  ap- 
pointment of  a  receiver  for  the  cor- 
poration in  another  state,  and  the  re- 
ceiver is  not  entitled  to  have  the  prose- 
cution of  such  suit  enjoined  where  the 
creditor,  by  garnishment  process,  has 
secured  a  lien  upon  the  funds  of  the 
corporation  kept  within  the  state. 

In  Second  Nat.  Bank  v.  New  York 
Silk  Mfg.  Co.  (1882)  11  Fed.  532,  it  is 
held  that  the  appointment  in  a  state 
court  of  a  receiver  for  an  insolvent 
corporation  does  not  preclude  the  cor- 
poration from  removing  to  the  Federal 
court  an  attachment  action,  where  at- 
tachment has  been  levied  upon  the 
property  of  the  corporation  prior  to 
the  appointment  of  the  receiver. 

ft.  Cont»*uf^  or  moviffiige  Uena, 

In  Willink  v.  Morris  Canal  &  Bkg. 
Co.  (1840)  4  N.  J.  Eq.  377,  it  is  held 
that  where,,  in  a  foreclosure  proceed- 
ing, a  decree  was  entered  against  a 
corporation  before  the  appointment  of 
a  receiver  for  it,  the  proceeding  may 
be   prosecuted   without   delaying   the 


same  in  order  to  make  the  receiver  a 
party  thereto. 

In  Metropolitan  Trust  Co.  v.  Lake 
Cities  Electric  R.  Co.  (1900)  100  Fed. 
897,  it  is  held  that  where  a  receiver 
of  a  railroad  company  is  appointed  in 
a  state  court  at  the  instance  of  a  cred- 
itor of  the  corporation,  on  the  ground 
that  it  is  insolvent,  the  appointment 
of  the  receiver  will  not  preclude  an 
action  in  the  Federal  court  to  foreclose 
a  mortgage  on  the  railroad  property. 
The  receiver's  possession  of  such  prop- 
erty, however,  will  not  be  interfered 
with  in  such  suit. 

In  Re  French  (1918)  181  App.  Div. 
719,  168  N.  Y.  Supp.  988,  affirmed  with- 
out opinion  in  (1918)  224  N.  Y.  555, 
120  N.  E.  863,  it  wa«  apparently  as- 
sumed that  the  holder  of  a  mortgage 
upon  property  of  an  insolvent  corpora- 
tion in  the  hands  of  a  receiver,  ap- 
pointed in  proceedings  to  dissolve  the 
corporation  and  wind  up  its  affairs, 
would  ordinarily  be  entitled  to  con- 
tinue the  prosecution  of  an  action  to 
foreclose  the  mortgage.  It  was,  how- 
ever, held  that  it  was  within  the  power 
of  the  court  appointing  the  receiver  to 
stay  such  foreclosure  proceeding  in 
order  to  enable  the  receiver  to  sell  the 
equity  of  the  corporation  in  the  prop- 
erty covered  by  the  mortgage. 

In  Re  Binghamton  General  Electric 
Co.  (1894)  143  N.  Y.  261,  38  N.  E.  297, 
it  is  held  that  under  statutory  proceed- 
ings for  the  dissolution  of  a  corpora- 
tion, to  wind  up  its  affairs,  and  appoint 
a  receiver,  it  is  within  the  power  of  the 
court  appointing  the  receiver  to  re- 
strain a  creditor  of  the  corporation 
from  foreclosing  his  lien  upon  the  col- 
lateral deposited  by  the  corporation 
with  him,  prior  to  the  insolvency  pro- 
ceeding, to  secure  a  loan. 
'  And  it  has  been  held  that  where  a 
judgment  has  been  obtained  against 
the  corporation,  and  an  attachment 
execution  issued  thereon  and  levied 
upon  the  property  of  the  corporation, 
before  the  dissolution  of  the  corpora- 
tion and  the  appointment  of  a  receiver 
for  it,  the  lien  will  not  be  set  aside. 
Hays  V.  Lycoming  Fire  Ins.  Co.  (1882) 
99  Pa.  621 ;  Pickersgill  v.  Myers  (1882) 
99  Pa.  602.  A.  G.  S. 


LANDELL  v.  LYBRAND. 

(264    Pa.    *0(S,   107   Atl.    78S,) 
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EDWIN  A.  LANDELL,  JiL,  Appt, 

V. 

WILLIAM  M.  LYBRAND  et  al.,  Copartners  Trading  as  Lybrand,  Ross 

Brothers,  &  Montgomery. 

Penn^lvania  Sttpretne  Court  mm.  April  21,  1919, 

(264  Pa.  406,  107  Atl.  783.) 

PabHc  accountant  —  liability  to  one  relying  on  audit  in  purchasing  stock. 

A  public  accountant  is  not,  merely  because  of  negligence  in  making  an 
audit  of  the  books  of  the  corporation,  under  contract  with  it,  liable  for 
losses  sustained  by  one  who  purchases  corporate  stock  in  reliance  upon 
the  audit. 

[See  note  on  this  question  beginning  on  page  462.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Philadelphia  County  in  favor  of  defendants  in  an  action  brought  to 
hold  them  liable 'for  losses  alleged  to  have  been  sustained  by  plaintiff  in 
purchasing  stock  of  a  corporation  in  reliance  upon  an  audit  made  by  them 
of  its  books.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  T.  Cooper  and  John     fact,  but  was  merely  a  statement  of 


W.  Jennings  for  appellant. 

MessrsI  Yale  L.  Schekter,  Ira  Jewell 
Williams,  and  Francis  SIrank  Brown, 

for  appellees: 

In  the  absence  of  contract  or  privity 
between  the  parties,  no  action  can  be 
sustained  upon  contract  or  upon  the 
case  for  negligence. 

Houseman  v.  Girard  Mut.  Bldg.  &  L. 
Asso.  81  Pa.  256;  Moore  v.  Lancaster, 
212  Pa.  642,  2  L.R.A.(N.S.)  819,  62  Atl. 
100;  National  Sav.  Bank  v.  Ward,  100 
U.  S.  195,  25  L.  ed.  621;  Le  Lievre  v. 
Gould  [1893 J  1  Q.  B.  491,  62  L.  J.  Q.  B. 
N.  S.  353,  4  Reports,  274.  68  L.  T.  N.  S. 
626,  41  Week.  Rep.  468,  57  J.  P.  484. 

The  alleged  misrepresentation  was 
not  made  to  plaintiff,  or  with  the  intent 
t^t  plaintiff  should  act  upon  it. 

Langridge  v.  Levy,  2  Mees.  &  W.  519, 
150  Eng.  Reprint,  863,  6  L.  J.  Exch. 
N.  S.  137;  Bigelow,  Frauds,  p.  83; 
Hindraan  v.  First  Nat.  Bank,  86  Fed. 
1013;  Cox  V.  Highley,  100  Pa.  249; 
Hexter  v.  Bast,  125  Pa.  52,  11  Am.  St 
Rep.  874,  17  Atl.  252;  Clerk  &  L.  Torts, 
p.  560;  Peek  v.  Gurney,  L.  R.  6  H.  L. 
Gas.  377,  43  L.  J.  Ch.  N.  S.  19,  22 
Week.  Rep.  29,  7  Eng.  RuL  Cas.  527; 
Nash  V.  Minnesota  Title  &  T.  Co.  159 
Mass.  437,  34  N.  E.  625;  HuAnewell 
V.  Duxbury,  154  Mass.  286,  13  L.R.A. 
733,  28  N.  E.  267. 

The  representation   was  not  of  a 


opinion. 

Peck,  P.  &  W.  Co.  V.  Stevenson,  6 
Pa.  Super.  Ct  536;  Brown  v.  Eccles, 
2  Pa.  Super.  Ct  192;  Watts  v.  Cum- 
mins,  59   Pa.   84. 

Defendants  must  have  made  the 
statement,  knowing  it  to  be  false,  or 
with  such  conscious  ignorance  of  its 
truth  as  to  be  equivalent  to  a  false- 
hood, to  render  them  liable. 

Derry  v.  Peek,  L.  R.  14  App.  Cas. 
887,  58  L.  J.  Ch.  N.  S.  864,  61  L.  T.  N.  S. 
265,  38  Week.  Rep.  33,  1  Megone,  292, 
54  J.  P.  148,  12  Eng.  RuL  Cas.  250; 
Wilson  V.  Talbemier,  20  Pa.  Co.  Ct 
203;  Deppen  v.  Light,  228  Pa.  79,  77 
Atl.  247. 

Per  Curiam : 

Appellees,  defendants  bdow,  are 
certified  public  accountants,  and,  as 
such,  audited  the  books  and  ac- 
counts of  the  Employers'  Indemnity 
Company  for  the  year  1911.  The 
appellant,  plaintiff  below»  averred 
in  his  statement  of  claim  that  he  had 
been  induced  to  buy  eleven'  shares 
of  the  capital  stock  of  that  com* 
pany,  at  the  price  of  $200  per 
share,  on  the  strength  of  the  report 
made  by  the  appellees  as  to  its 
asBets  and  liabilities  at  the  close  of 
the  year  1911 ;  the  report  having 
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been  shown  to  him  by  someone  who 
suggested  that  he  purchase  the 
stock.  A  further  averment  was 
that  the  report  was  false  and  un- 
true, that  the  stock  purchased  by 
him  on  the  strength  of  it  is  value- 
less, and  for  the  loss  he  sustained  he 
averred  the  defendants  were  liable. 
To  enforce  this  liability  an  action  in 
trespass  was  brought  against  them. 
In  their  affidavit  of  defense  they 
averred  that  the  statement  of  claim 
disclosed  no  cause  of  action,  and 
asked  that  this  be  disposed  of  by  the 
court  below  as  a  matter  of  law,  un- 
der the  provisions  of  §  20  of  the 
Practice  Act  of  May  14, 1915  (P,L. 
483),  It  was  so  disposed  of  by  the 
court  below  in  entering  judgment 
for  the  defendants. 

There  were  no  contractual  rela- 


tions between  the  plaintiff  and  de- 
fendants, and,  if  there  is  any  liabil- 
ity from  them  to  him,  it  must  arise 
out  of  some  breach  of  duty,  for 
there  is  no  averment  that  they  made 
the  report  with  intent  to  deceive 
him.  The  averment  in  the  state- 
ment of  claim  is  that  the  defend- 
ants were  careless  and  negligent  in 
making  their  re- 
port ;  but  the  plain-  r^fllT^JSt?;":; 
till  was  a  stranger  «ne  r^^iri-if  •■ 
to  them  and  to  it,  chaflins  Su^^, 
and,  as  no  duty 
rested  upon  them  to  him,  they  can- 
not be  guilty  of  any  negligence  of 
which  he  can  complain.  Schiffer  v. 
Sauer  Co.  238  Pa.  550,  86  AtL  479. 
This  was  the  correct  view  of  the 
court  below,  and  the  judgment  is 
accordingly  affirmed. 


« • 


ANNOTATKWI. 
Liabilily  of  ^vblic  accountant. 


The  only  cases  other  than  the  re- 
ported case  (Landell  v.  Lybrand, 
ante,  461)  which  have  been  found 
involving  the  question  of  the  liabil- 
ity of  public  accountants  are  those 
where  contractual  relations  existed  be- 
tween them  and  the  plaintiffs. 

,  Thus,  the  duties  and  liabilities  of 
expert  accountants  are  considered  in 
East  Grand  Forks  v.  Steele  (1913)  121 
Minn.  296,  45  L.R.A.(N.S.)  206,  141 
N.  W.  181,  Ann.  Cas.  1914C,  720,  and 
Smith  V.  London  Assur.  Corp.  (1905) 
109  App.  Div.  882,  96  N.  Y.  Supp.  820, 
which  involved  contractual  relations 
between  the  accountants  and  the  par- 
ties seeking  to  hold  them  liable.  In 
the  former  case,  it  is  stated  in  the 
syllabus  by  the  court  that  one  who 
holds  himself  out  as  an  expert  account- 
ant and  accepts  employment  as  such 
impliedly  represents  that  he  possesses 
the  ability  and  skill  of  the  average 
person  ensraged  in  that  branch  of 
skilled  labor;  and  that  an  action  to 
recover  damag^es  arisingr  from  negli- 
jtence  of  an  expert  employed  to  audit 
accounts  is  founded  on  breach  of  con- 
tract, and  not  on  tort. 

In  Smith  v.  London  Assur.  Corp. 
^N.  Y.)  supra,  the  court,  after  stating 


that  public  accountants  now  constitute 
a  skilled  professional  class;  and  are 
subject  generally  to  the  same  rules  of 
liability  for  negligence  in  the  practice 
of  their  profession  as  are  members  of 
other  skilled  professions,  quoted  Cool* 
ey's  statement  of  the  rule  governing 
the  measure  of  such  liability,  as  fol- 
lows: "Every  man  who  offers  his 
services  to  another  and  is  employed  as- 
sumes the  duty  to  exercise  in  the  em- 
ployment such  skill  as  he  possesses 
with  reasonable  care  and  diligence.  In 
all  those  employments  where  peculiar 
skill  is  requisite,  if  one  offers  his 
services,  he  is  understood  as  holding 
himself  out  to  the  public  as  possessing 
the  degree  of  skill  commonly  possessed 
by  others  in  the  same  employment, 
and,  if  his  pretensions  are  unfounded, 
he  commits  a  species  of  fraud  upon 
every  man  who  employs  him  in  reli- 
ance on  his  public  profession.  But  no 
man,  whether  skilled  or  unskilled,  un- 
dertakes that  the  task  he  assumes  shall 
be  performed  successfully,  and  with- 
out fault  or  error.  He  undertakes  for 
good  faith  and  integrity,  but  not  in- 
fallibility, and  he  Is  liable  to  his  em- 
ployer for  negligence,  bad  faith,  or 
dishonest}%  but  not  for  losses  conse- 
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quent  upon  mere  errors  of  judgment." 
€ooley.  Torts,  2d  ed.  p.  277. 

And  it  wms  held  in  Smith  v.  London 
Assar.  Corp.  (N.  Y.)  supra,  that  pub« 
lie  accouBtants  who  were  employed  <m 
an  express  agreement  frequently  to 
check  a  company's  cash  account  in  one 
braneh  of  its  business,  and  verify 
items  thereon,  were  liable  for  sums 
embezzled  by  an  agent  of  the  com- 
pany, because  of  their  wilful  and  neg* 
ligent  failure  to  perform  their  under- 
taking. The  action  was  by  the  ac- 
countants to  recover  for  their  services, 
*  and  the  company  filed  a  counterclaim 
for  the  sums  embezzled. 

Fox  V.  Morrish  (1918)  35  Times  L. 
K.  (EnffO  126,  involves  tiae  question  of 
the  duty  and  liability  of  an  account- 
ant to  a  manufacturer  who  employed 
him  to  examine  the  books  of  the  con- 
cern, it  being  held  that  the  accountant 
was  negligent  in  failing  to  verify  the 
bank  balance  as  shown  on  the  books. 

In  Mead  v.  Ball  (1911)  1(^  L.  T. 
N.  S.  (Eng.)  197,  28  Times  L.  R.  81, 
it  was  held  that  an  accountant  em- 
ployed by  the  plaintiff  to  investigate 
the  financial  condition  of  a  certain 
business  was  not  liable  for  losses  sus- 
tained by  the  plaintiff  through  an  ad^ 
ditional  investment  in  the  business, 
since  it  was  not  shown  that  the  de- 
fendant's negligence  had  caused  the 
damage. 

Several  cases  of  a  nature  somewhat 
analogous  to  the  reported  case  (Lan- 
DELL  V.  Lybband,  ante,  461)  support 
the  doctrine  of  that  case. 

Thus,  in  Le  Lievre  v.  Gould  [1893] 
1  Q.  B.  (Ei«.)  491,  62  L.  J.  Q.  B.  N.  S. 
353,  4  Reports,  274,  68  L.  T.  N.  S.  626, 
41  Week.  Rep.  468,  57  J.  P.  484,  it  was 
held  that  a  mortgagee  of  a  builder's 
interest  in  land  and  in  buildings  to  be 
erected  thereon,  the  mortage  money 
to  be  paid  in  instalnvents  as  the  build- 
ing progressed,  could  not  recover  from 
a  surveyor  and  architect  who  had  been 
procured  by  the  owner  of  the  prop- 
erty, and  who  had  no  cMitractual  rela- 
tions with  the  mortgagee,  for  negli- 
gence in  giving  eertiftcates  as  to  the 
progress  of  the  building,  on  the  faith 
of  which  the  mortgagee  advanced 
money;  since  the  surveyor  owed  no 
daty  to  the  mortgagee.     It  was  held 


that,  in  the  absence  of  fraud,  there 
could  be  no  recovery  even  for  gross 
negligence.  It  appears  that  the  sur- 
veyor, who  was  employed  by  the  owner 
of  the  land  prior  to  the  giving  of  the 
mortgage,  was  not  aware  of  the  con- 
tents of  the  mortgage  contract.  But 
it  was  contended  that  he  owed  a  duty 
to  the  mortgiigee  to  exercise  care  in 
giving  the  certificates  because  he  knew 
that  the  mortgagee  would  or  might  act* 
upon  them  in  advancing  money.  In- 
stances were  cited  in  which  a  duty 
exists,  irrespective  of  contractual  re- 
lations, as  where,  by  reason  of  prox- 
imity to  another,  one  may  owe  a  duty 
not  to  cause  a  personal  injury,  or 
where  an  owner  of  premises  which  are 
in  a  dangerous  condition  owes  a  duty 
to  invitees,  or  where  an  owner  of  a 
chattel  of  a  dangerous  nature  owes  a 
duty  to  use  care  that  it  may  not  injure 
others.  But  it  was  said  that  the  law 
did  not  go  to  the  extent  of  holding  one 
responsible  for  what  he  stated  in  a 
certificate  to  any  person  to  whom  he 
might  have  reason  to  suppose  that  the 
certificate  would  be  shown;  that  the 
law  did  not  consider  that  what  one 
wrote  on  paper  was  like  a  gun  or 
other  dangerous  instrument,  and,  un- 
less he  intended  to  deceive,  did  not,  in* 
the  absence  of  contract,  hold  hira  re- 
sponsible for  drawing  his  certificate 
carelessly. 

According  to  Le  Lievre  v.  Gould 
(Eng.)  supra,  fraud  in  making  untrue 
statements  in  a  certificate  under  the 
circumstances  stated  above  could  not 
arise  from  gross  negligence  alone,  al- 
though that  might  be  an  element  tend- 
ing to  prove  fraud;  but,  for  the  mis- 
statement to  be  fraudulently  made,  it 
must  be  made  either  with  knowledge 
by  the  one  making  it  that  it  was  un- 
true, or,  if  he  did  not  know  that  the 
statement  was  untrue,  it  must  be  made 
by  him  deliberately,  intending  that  it 
should  be  acted  upon,  and  not  knowing 
and  not  caring  whether  it  was  true  or 
false. 

Le  Lievre  v.  Gould  (Eng.)  supra, 
and  other  cases  therein  cited,  were 
held  to  have  overruled  the  case  of 
Cann  v.  Willson  (1888)  L.  R.  39  Ch. 
Div.  (Eag.)  39,  57  L.  J.  Ch.  N.  S.  1034. 
59  L.  T.  N.  S.  723,  37  Week.  Rep.  23, 
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which  held  that  a  valuer  of  property, 
employed  by  the  owner,  Who  was  de- 
sirous of  obtaining  a  mortgage  on  it, 
was  liable  to  the  mortgagee  for  dam- 
ages for  negligence  in  making  a  false 
valuation,  although  there  were  no  con- 
tractual relations  between  him  and  the 
mortgagee,  where  the  valuation  was 
made  directly  to  the  agent  of  the 
mortgagee,  with  knowledge  of  the  pur- 
pose for  which  it  was  to  be  used. 

And  in  Love  v.  Mack  (1905)  93  L,  T. 
N.  S.  (Eng.)  352,  affirming  (1905)  92 
L.  T.  N.  S.  345,  it  was  held  that  a 
valuer  of  property  who  had  made  the 
valuation  for  an  insurance  society 
which  had  been  requested  to  guaran- 
tee a  proposed  loan  on  the  property 
was  not  liable  to  the  mortgagee  for 
negligence  in  making  the  valuation, 
since  it  was  not  made  for  his  use,  but 
for  that  of  the  guaranty  company,  al- 
though, with  the  consent  of  the  latter, 
the  valuer  had  given  the  agent  of  the 
mortgagee  a  copy  of  the  valuation,  and 
knew  that  the  mortgagee  would  not 
make  an  independent  valuation. 

A  case  which  appears  to  be  of  value 
on  the  subject  under  annotation  is 
Scholes  V.  Brook  (1891)  63  L.  T.  N.  S. 
(Eng.)  837,  in  which,  although  it  was 
held  that  a  valuer  of  property  was 
liable  to  a  mortgagee  for  negligence  in 
making  the  valuation,  because  of  con- 
tractual relations  between  them,  the 
valuation  having  been  made  for  the 
mortgage,  the  courts  was  of  the  opin- 
ion that  had  the  evidence  not  showed 
such  contractual  relations,  there  could 
have  been  no  recovery.  It  was  said: 
'Traud  in  this  case  has  not  been 
pleaded,  and  is  not  established;  but 
it  is  said  on  behalf  of  the  plaintiff 
tliat,  even  if  fraud  has  not  been  es- 
tablished, and  although  there  might 
not  be  what  has  been  called  by  counsel 
a  contractual  relationship  between  the 
plaintiff  and  the  valuers,  there  was 
nevertheless  an  obligation  or  duty  on 
the  part  of  the  valuers  towards  the 
plaintiff,  which  would  make  them  lia- 
ble on  the  ground  that  they  had  in- 
vited the  plaintiff  to  act  on  their  valu- 
ation, in  case  it  was  not.  accurate  or 
was  not  made  with  reasonable  care 
apart  from  fraud.  In  my  judgment 
that  point  would  not  avail  the  plain- 


tiff. Cases  have  been  cited  which,  it 
is  said,  establish  such  a  liability.  But» 
apart  h*om  Gann  v.  Willson  (Eng.)  su- 
pra, it  appears  to  me  that  the  authori- 
ties niay  be  divided  into  two  classes. 
One  of  those  classes  is  when  one  per- 
son invites  another  to  come  upon  his 
premises,  in  which  case  the  person 
giving  the  invitation  must  use  reason- 
able care  to  insure  that  the  condition 
of  the  premises  does  not  subject  the 
person  invited  to  danger.  Another 
class  is  where  a  person  becomes  liable 
for  using  or  leaving  about,  in  such  a 
way  as  to  cause  danger,  an  instrument  * 
which  is  dangerous  in  itself.  Beyond 
those  two  classes,  I  am  not  aware,  for 
the  moment,  of  any  circumstances  un- 
der which  a  person  can  be  held  liable 
in  a  case  such  as  that  which  has  been 
argued  before  me.  But  the  present 
case  falls  within  neither  of  these  two 
classes.  An  invitation  to  advance 
money  or  take  shares  on  a  valuation  or 
on  a  prospectus  does  not,  I  think,  come 
within  the  first  class,  nor  can  a  valua- 
tion or  a  prospectus  be  considered  a 
dangerous  instrument  within  the 
meaning  of  that  term  as  used  above 
by  me;  and  that  being  so,  I  think  that» 
if  the  plaintiff  had  not  established  a 
contract,  this  action  must  have  failed 
unless  I  followed  Gann  v.  Willson." 
And  this  decision  the  court  regarded, 
as  in  the  cases  previously  cited,  as 
overruled. 

.  The  principle  relied  on  in  the  re- 
piorted  case  (Landell  v.  LybrAnd, 
ante,  461)  is  supported  by  such  cases 
as  National  Sav.  Bank  v.  Ward  (1880) 
100  U.  S.  195,  25  L.  ed.  621,  and  the 
decisions  therein  cited.  That  was  an 
action  against  an  attorney  by  a  lender 
of  money  on  real-estate  security  for 
negligence  in  examination  of  the  ti- 
tle. The  attorney  had  been  employed 
by  the  borrower,  had  made  the  exam- 
ination prior  to  any  negotiations  for 
the  loan,  without  knowledge  of  the 
use  to  which  his  search  was  to  be  put, 
and  without  any  contractual  relations 
or  communications  of  any  kind  with 
the  plaintiff.  It  was  held  that,  in  the 
absence  of  fraud  or  collusion,  the  at- 
torney was  not  liable,  as  his  duty  ^vas 
only  to  his  client. 

The  principles  involved  in  the  pres- 
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ent  subject  appear  to  be  somewhat 
analogous  to  those  on  the  (question  of 
the  liability  of  a  title  abstracter  to  one 
not  in  contractual  relations  with  him. 
Without  attempting  to  exhaust  the 
cases  on  this  latter  subject,  attention 
is  called  to  several  cases  involving  ti* 
tie  abstracters  because  of  their  bear- 
ing on  the  present  question. 

In  Anderson  V.  Spriestersbach  (1912) 
eS  Wash,  393,  42  L.R.A.(N.S.)  176,  125 
Pac.  166,  it  was  held  that  one  prepar- 
ing an  abstract  of  title  to  real  estate 
at  the  instance  of  the  owner  of  prop- 
erty, which,  at  his  instance,  is  deliv- 
ered to  a  stranger  whom  the  abstracter 
knows  will  rely  upon  it  in  dealing  with 
the   property,    is    liable   to    him    for 
losses  resulting  from  a  material  error 
or  omission  in  the  abstract.    The  court 
refers  to  the  rule  laid  down  in  1  Cycl 
215,  that  "by  the  weight  of  authority, 
an  abstracter  is  liable  only  to  the  per- 
son ordering  and  paying  for  the  ab- 
stract; and,  where  this  view  obtains, 
the  fact  that  an  abstracter  has  knowl- 
edge that  his  abstract  is  to  be  used  in 
a  sale  or  loan  to  advise  a  purchaser, 
or  person  about  to  lend  money,  does 
not  affect  the  rule  as  to  his  liability." 
Bnt  the  court  stated  that  while  this 
rule  was  sustained  by  the  weight,  con- 
sidered in  numbers,  of  authority,  it 
was  not  willing  to  apply  it,  unless  it 
was  plain  that  there  was  no  duty  on 
the  part  of  the  abstracter  to  the  par- 
ty injured ;  and  that  in  the  case  before 
it  the  abstracter  not  only  knew  the 
purpose  of  the  abstract,  .but  became 
the  agent  of  the  other  party  to  the 
transaction  out  of  which  the  loss  re- 
sulted, to  deliver  it  to  the  defendant. 
The   general   rule,   it  is   stated   in 
Thomas  v.  Guarantee  Title  &  T.  Co. 
(1910)    81    Ohio  St   432,   26    L.R.A. 
(NJ5.)  1210,  91  K  E.  183,  2  N.  C.  C.  A, 
80,  is  that  an  abstracter  can  be  held 
liable  for  negligence  in  making  or  cer- 
tifying an  abstract  of  title  only  to  the 
person  who  employed  him. 

It  appears  that  the  liability  of  an 
abstracter  for  negligence,  in  the  ab- 
sence of  statute,  depends  generally  on 
8  A.L.R.— 30. 


privity  of  contract;  so  that  an  ab- 
stracter furnishing  an  abstract  of 
title  to  one  person  is  not  liable  to  an- 
other party  using  the  same  for  omis- 
sions or  negligence;  at  least,  where 
the  abstracter  had  no  notice  or  knowl- 
edge that  the  abstract  was  furnished 
for  his  use.  See,  among  other  cases 
to    this    effect:      Talpey    v.    Wright 

(1895)  61  Ark,  275,  54  Am.  St.  Rep. 
206,  32  S.  W.  1072:  Schade  v.  Gehner 

(1896)  133  Mo.  252,  34  S.  W.  576; 
Zweigardt  v.  Birdseye  (189*4)  57  Mo. 
App.  462;  Glawatz  v.  People's  Guar- 
anty Search  Go.  (1900)  49  App.  Div. 
465,  63  N.  Y.  Supp.  691;  Lockwood  v. 
Title  Ins.  Co.  (1911)  73  Misc.  296,  130 
N.  Y.  Supp.  824;  Equitable  Bldg.  & 
Life  Asso.  v.  Bank  of  Commerce  &  T. 
Co.  (1907)  118  Tenn.  678,  12  L.R.A. 
(N.S.)  449,  102  S.  W.  901,  12  Ann. 
Gas.  407. 

But  a  different  rule  has  sometimes 
been  applied  where  the  abstracter  has 
notice  that  the  abstract  is  procured 
for  a  particular  person  or  use,  it  being 
held  that  he  is  liable  to  such  person  for 
damages  caused  by  his  negfigence  or 
omission  in  the  examination  of  the 
records.  See,  for  example,  Denton  v. 
Nashville  Title  Co.  (1903)  112  Tenn. 
320,  79  S.  W.  799 ;  and  Brown  v.  Simms 
(1899)  22  Ind.  App.  317,  72  Am.  St. 
Rep.  308,  53  N.  E.  779.  Some  of  the 
cases  in  which  the  abstracter  was  held 
liable  to  a  third  party  proceed,  it  ap- 
pears, on  the  ground  that  there  was 
privity  of  contract,  the  party  dealing 
^ith  the  abstracter  being  regarded  as 
the  agent  of  the  one  for  whose  use  the 
abstract  was  intended.  Thus,  an  ab- 
stracter who  furnished  an  abstract  to 
the  owner  of  property  was  held  liable 
in  Dickie  v.  Nashville  Abstract  Co. 
(1890)  89  Teim.  431,  24  Am.  St.  Rep, 
616,  14  S.  W.  896,  to  the  purchaser 
who  relied  upon  it,  on  the  theory  that 
there  was  privity  of  contract  between 
them.  And  that  an  abstracter  may  be 
liable  for  negligence  to  an  undisclosed 
principal,  see,  for  example,  Young  v. 
Lohr  (1902)  118  Iowa,  624,  92  N.  W. 
684.  R*  E.  -H. 
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PUBLIC  SERVICE  COMPANY  OF  NORTHERN  ILLINOIS 

V. 

WILLIAM  RECKTENWALD  et  al.,  Appts. 

Illhiots  Supreme  Court  -^  Decent  iter  17,  19i9m 

(290  lU.  314,  125  N.  E.  271.) 

Eminent  domain  —  suflSciency  of  effort  to  agree. 

1.  Sufficient  effort  to  agree  with  the  property  owner  as  to  compensation 
to  be  awarded  for  property  sought  by  a  public  service  corporation,  to 
warrant  the  institution  of  condemnation  proceedings,  is  effected  by  mak- 
ing in  writing  a  cash  offer  for  an  acreage  rate,  to  which  no  reply  is  made. 

[See  note  an  this  question  beginning  on  page  471.] 

—  faihire  to  agree  with  one  joint  own- 
er —  effect. 

2.  Upon  failure  to  agree  with  one 
joint  owner  of  property  sought  by  a 
public  service  corporation  as  to  the 
compensation  to  be  made  for  it,  no  at- 
tempt to  negotiate  with  the  other  joint 
owner  is  necessary. 

—  General  Corporation  Law. 

3.  The  General  Corporation  Act  of 
Illinois  does  not  confer  the  right  to 
acquire  property  by  eminent  domain. 

—delegation  of  power. 

4.  The  legislature  may  lawfully 
delegate  to  the  Public  Utilities  Com- 
mission the  right  and  power  to  compel 
an  exercise  of  the  power  of  eminent 
domain  to  secure  the  public  safety. 

Constitutional  law  —  subject  of  stat- 
ute —  construction. 

5.  The  constitutional  provision  that 
no  act  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in 
the  title,  prohibits  the  passage  of  an 
act  containing  provisions  not  fairly 
embraced  in  the  title,  and  it  also  pro- 
hibits the  passage  of  an  act  relating 
to  different  subjects  embraced  in  the 
title. 

[See  25  R.  C.  L.  841  et  seq.] 

Statute  —  sufficiency  of  title. 

6.  An  act  having  a  single  general 
subject,  indicated  by  its  title,  may  con- 
tain any  number  of  provisions,  no  mat- 
ter how  diverse  they  may  be,  so  long  as 


they  are  not  inconsistent  with  or  for^ 
eign  to  the  general  subject. 
I  See  26  R,  C.  L.  842.] 

Eminent  domain  —  conferring  power 
upon  light  and  power  company. 

7.  The  power  of  eminent  domain 
may  be  conferred  upon  a  corporation 
organized  to  serve  the  public  by  sup- 
plying the  people  with  gas,  electricity, 
heat,  and  water. 

[See  9  R.  C.  L.  1194;  10  R.  C.  L.  196; 
12  R.  C.  L.  886.] 

Statute  —  title  —  suScieiicy. 

8.  A  provision  conferring  upon  a 
commission  power  to  require  addi- 
tions, eictensions,  repairs,  or  improve- 
ments to  or  changes  in  the  existing 
plant,  equipment,  an»aratus,  facilities, 
or  other  physical  property  of  a  public 
utility  is  covered  by  a  title,  "An  Act  to 
Provide  for  the  Regulation  of  Public 
Utilities." 

LSee  25  R.  C.  L.  853,  860.] 

-^  conferring  powe^  of  eminent  do- 
main. 

9.  A  provision  conferring  upon  pub- 
lic service  corporations  the  power  to 
secure  property  necessary  to  carry  out 
an  order  of  the  Public  Utilities  Com- 
mission, by  an  exercise  of  the  right  of 
eminent  domain,  is  covered  by  a  title, 
''An  Act  to  Provide  for  the  Regulation 
of  Public  Utilities." 

LSee  25  R.  C.  L.  860.] 


Appeal  by  defendants  from  a  judgment  of  the  Lake  County  Court 
(Persons,  J.)  denying  motions  to  dismiss  and  in  arrest  of  judgment,  in 
a  proceeding  brought  to  condemn  certain  real  estate  belonging  to  defend- 
ants for  the  purpose  of  constructing  an  extension  of  petitioner's  electric 
transmission  line.    Affitmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


PUBLIC  SERVICE  00. 

(290  lU.  SU,  It 

Messrs.  E.  V.  Qnris  and  R.  J.  IM^ 

for  appellants. 

Messrs.  Isham*  Lincoln,  ft  Beaie, 
William  A.  Morrow  and  Cyrus  H. 
Adams,  Jr.,  for  appellee: 

The  inability  to  agree  of  the  parties 
to  a  condemnation  proceeding  will  be 
sufficiently  established  by  proving  an 
offer  to  purchase  made  by  letter,  duly 
mailed  to  a  property  owner,  to  which 
offer  the  company  received  no  reply. 

Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Gage,  286  111.  213,  121  N.  E.  582;  Re 
Metropolitan  Elev.  R.  Co.  18  N.  Y.  S.  R. 
134,  2  N.  Y.  Supp.  278. 

If  one  of  two  owners  in  common  of 
land  will  not  agree  to  sell  to  the  cor- 
poration seeking  to  condemn,  it  is  un- 
necessary to  negotiate  with  the  other. 

Rogers  v.  Cosgra^e,  98  Neb.  608,  153 
N.  W.  569. 

Where  it  appears  that  the  property 
owners  filed  a  cross  petition  for  dam- 
ages to  their  land  not  taken,  consented 
to  the  impaneling  of  a  jury,  and  vig- 
orously contested  the  case,  the  allega- 
tion of  the  petition  of  inability  to 
agree  need  not  be  supported  by  any 
other  evidence,  and  the  point  has  been 
waived. 

Ward  V.  Minnesota  &  N.  W.  R.  Co. 
119  111.  287,  10  N.  E.  365;  Lake  Shore 
^  M.  S.  R.  Co.  V.  Baltimore  &  0.  &  C. 
R.  Co.  149  111.  272,  37  N.  E.  91 ;  West 
Skokie  Drainage  Dist.  v.  Dawson,  243 
111.  175,  90  N.  E.  877,  17  Ann.  Cas. 
776;  Alton  &  S.  R.  Co.  v.  Vandalia  R. 
Co.  271  m.  558,  111  N.  E.  531. 

The  requirement  of  article  4,  §  13,  of 
the  Constitution  of  the  state  of  Illinois 
is  complied  with  when  the  statute  has 
but  one  general  subject,  fairly  indi- 
cated by  its  title.  The  constitutional 
provision  must  be  liberally  construed, 
and  every  presumption  exercised  in 
favor  of  the  validity  of  a  statute. 

People  ex  rel.  Longenecker  v.  Nel- 
son, 133  111.  565,  27  N.  E.  217;  Man-  . 
aster  v.  Kioebge,  257  111.  431,  100  N.  E. 
989 ;  People  ex  rel.  Fitzgerald  v.  Stitt, 
280  111.  553,  117  N.  E.  784;  People  v. 
Sayer,  246  111.  382,  92  N.  E.  900. 

The  comprehensiveness  of  the  title 
^f  an  act  is  no  objection,  provided  it 
is  not  deceptive  or  misleading. 

People  V.  McBride,  234  111.  146,  123 
Am.  St.  Rep.  82,  84  N.  E.  865,  14  Ann. 
Cas.  994;  Perkins  v.  Cook  County,  271 
111.  449,  111  N.  E.  580,  Ann,  Cas.  1917A, 
27;  Milne  v.  People,  224  HI.  125,  79 
N.  E.  631. 

An  act  embracing  one  general  sub- 
ject is  not  unconstitutional  as  contain-^ 
ing  more  than  one  subject,  because  it 
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is  comprehensive  and  contains  numer- 
ous provisions,  if  these  provisions  are 
pertinent  to  the  general  subject  of  the 
act. 

Sutter  V.  People's  Gaslight  &,  Coke 
Co.  284  111.  634,  120  N.  E.  562 ;  People 
V.  Braun,  246  111.  428,  92  N.  E.  917,  20 
Ann.  Cas.  448;  People  ex  rel.  Davis 
V.  Nellis,  249  111.  12,  94  N.  E.  165. 

The  title,  "An  Act  to  Provide  for  the 
Regulation  of  Public  Utilities,"  will 
embrace  a  provision  granting  the  pow< 
er  of  eminent  domain  to  these  utilities, 
and  the  grant  of  the  power  of  eminent 
domain  is  germane  to  the  provisions  of 
the  act  with  respect  to  regulation, 
and  does  not  constitute  a  separate  or 
different  subject. 

Chicago  Dock  Sc  Canal  Co.  v.  Gar- 
rity,  115  111.  155,  3  N.  E.  448 ;  Corvallis 
&  E.  R.  Co.  V.  Benson,  61  Or.  359,  121 
Pac.  418;  McWethy  v.  Aurora  Elec- 
tric Light  &  P.  Co.  202  111.  218,  67 
N.  E.  9;  Newark  v.  Mt.  Pleasant 
Cemetery  Co.  58  N.  J.  L.  168,  33  Atl. 
396;  State  ex  rel.  Great  Northern  R. 
Co.  V.  Superior  Ct.  68  Wash.  572,  40 
L.R.A.  (N.S.)  793,123  Pac.  996 ;  Tennes- 
see Coal,  Iron  &  R.  Co.  v.  Paint  Rock 
Flume  &  Transp.  Co.  128  Tenn.  277, 
160  S.  W.  522;  Oneonta  Light  &  P.  Co. 
V.  Schwarzenbach,  164  App.  Div.  548, 
160  N.  Y.  Supp.  76;  People  ex  rel. 
Longenecker  v.  Nelson,  133  111.  565,  27 
N.  E.  217. 

The  right  of  the  legislature  to  dele- 
gate to  the  Public  Utilities  Commis- 
sion control  over  the  exercise  by  cor- 
porations of  the  power  of  eminent 
domain,  and  the  constitutionality  of 
the  Public  Utilities  Act  and  of  this 
provision,  have  been  upheld  by  the 
supreme  court  of  Illinois. 

State  Public  Utilities  Commission  v. 
Monarch  Refrigerating  Co.  267  111.  528, 
P.U.R.1915D,  119,  108  N.  E.  716,  Ann. 
Cas.  1916A,  528;  Chicago,  B.  &  Q.  R. 
Co.  V.  Cavanagh,  278  111.  609,  116  N. 
E,  128. 

Cartwright,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellee,  the  Public  Service 
Company  of  Northern  Illinois,  filed 
in  the  county  court  of  Lake  county 
its  petition,  setting  forth  that  it  was 
a  corporation  organized  under  the 
Act  of  1872  (Laws  1871-72,  p.  296) , 
entitled,  "An  Act  Concerning  Corpo- 
rations," to  manufacture,  produce, 
distribute,  and  sell  gas  and  electric- 
ily,  to  distribute  water,  and  to  dis- 
tribute heat,  and  was  a  public  utility 
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within  the  meaning  of  the  act  en- 
titled^  "An  Act  to  Provide  for  the 
Regulation  of  Public  Utilities" 
(Laws  1913,  p.  459) ;  that  the  Pub- 
lic Utilities  Commission,  after  hear- 
ing upon  complaint,  entered  an  or- 
der finding  that  the  construction, 
operation,  and  maintenance  of  an 
extension  of  petitioner's  electric 
transmission  line  ought  to  be  made, 
and  was  necessary  to  promote  the 
convenience  of  the  public  and  to  se- 
cure adequate  service  or  facilities, 
and  directing  the  petitioner  to  con- 
struct, operate,  and  maintain  such 
extension  from  its  substation  No. 
82  in  the  city  of  Evanston,  north- 
westerly, and  in  general  along  the 
eastern  side  of  and  adjoining  the 
existing  right  of  way  of  the  Chi- 
cago &  Northwestern  Railway  Com- 
pany to  a  point  specified  in  the 
petition ;  that  said  transmission  line 
would  consist  first  of  a  single  row, 
and  later,  when  conditions  might 
warrant,  a  double  row,  of  steel  tow- 
ers supporting  high-tension  wires; 
and  thkt  it  was  unable  to  agree  with 
the  various  owners  and  persons  in- 
terested in  the  tracts  of  land  there- 
in described  as  to  the  amount  of 
compensation  to  be  paid  them  for 
the  taking  and  use  thereof ;  and  the 
petition  prayed  the  court  to  cause 
such  compensation  to  be  ascertained 
according  to  law.  Among  the  tracts 
of  land  described  in  the  petition  was 
**a  strip  of  land  eighty-five  (85) 
feet  wide  east  of  and  immediately 
adjoining  the  right  of  way  of  the 
Chicago  &  Northwestern  Railway 
Company,  in  and  through  the  south 
half  of  the  northeast  quarter  of  the 
northeast  quarter  of  section  thirty- 
four  (34),  township  forty-three 
(43)  north,  range  twelve  (12)  east 
of  the  third  principal  meridian,  in 
Lake  county,  Illinois,"  and  the  ap- 
pellants, William  Recktenwald  and 
Charlotte  Recktenwald,  were  named 
as  owners.  The  appellants  entered 
their  special  appearance,  and,  alleg- 
ing that  they  were  the  owners  in 
fee  simple  of  the  tract  of  land, 
moved  the  court  to  dismiss  the  peti- 
tion. After  a  hearing  the  motion  was 
denied,  and  appellants  then  entered 


t)Mt  general  appearance  and  filed  a 
cross  petition,  alleging  damage  to 
land  not  taken,  and  engaged  in  a 
trial,  which  resulted  in  a  verdict 
fixing  the  compensation.  The  ap- 
pellants made  a  motion  in  arrest  of 
judgment,  which  was  denied,  and 
judgment  was  entered,  from  which 
this  appeal  was  prosecuted. 

Nine  grounds  of  the  motion  to  dis- 
miss were  stated  therein,  but  those 
which  are  now  relied  upon  by  the 
appellants  are  that  the  petitioner 
had  not  made  an  effort  to  agree  with 
the  appellants  upon  the  compensa- 
tion to  be  paid  to  them  before  filing 
the  petition,  and  that  the  petitioner 
had  no  right  to  exercise  the  power 
of  eminent  domain. 

The  tract  of  land  was  owned 
jointly  by  the  appellants,  and  the 
petitioner,  by  a  letter  addressed  to 
the  appellant  William  Recktenwald, 
inclosing  a  copy  of  the  order  of  the 
Public  Utilities  Commission  and  a 
description  of  the  property,  offered 
him  in  cash  at  the  rate  of  $350  per 
acre.    No  reply  was  «_,     '    . 

J       .        A 1    *^  1    J  4  Eminent  domain 

made  to  the  letter,  — «a4ietemc9-  of 
and  there  was  a  suf-  ''■•'*  **  •*''*^*- 
ficient  effort  on  the  part  of  the  peti- 
tioner to  agree  with  William  Reck- 
tenwald.   Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  V.  Gage,  286  111.  213,  121  N. 
E.  582.    The  appellants  were  joint 
owners  of  the  land,  and  the  offer 
was  for  the  whole  title,  perhaps  in 
the  belief  that  the  interest  of  Char- 
lotte Recktenwald  was  an  inchoate 
right  of  dower.     The  offer  was,  in 
substance,   to    the  owners   of  the 
tract;  but  in  any  view  of  the  mat- 
ter, if  the  petitioner 
could  not  agree  with  riree'^iX  one 
William      Reckten-  l^**  •^"•'- 
wald  for  his  undi- 
vided interest,  no  further  attempt 
to  negotiate  was  necessary. 

The  principal  argument  in  sup- 
port of  the  errors  assigned  is  that 
the  petitioner  had  no  right  to  exer* 
cise  the  power  of  eminent  domain, 
and  this  is  based  upon  the  f  oUowing^ 
propositions:  "(1)  That  the  act 
under  which  the  petitioner  was  or- 
ganized did  not  confer  the  right; 
(2)  that  §§  50  and  59  of  the  Act 
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Providing  for  the  Regulation  cff 
Public  Utilitiee  are  obnoxious  to 
and  in  contravention  of  §  13  6f 
article  4  of  the  Constitution^  which 
provides  that  'no  act  hereafter 
passed  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed 
in  tibe  title;'  (3)  that  the  provision 
of  §  69  for  the  exercise  of  the  power 
of  eminent  domain  is  not  expressed 
in  or  covered  by  the  title  of  the  act 
or,  if  so  expressed,  the  title  em- 
braces more  than  one  subject;  (4) 
if  the  provisions  of  §§  60  and  69  are 
expressed  in  the  title,  they  violate 
the  Constitution  by  delegating  to 
the  Public  Utilities  Commission  t)ve 
power  to  delegate  to  a  public  utility 
the  rig^t  to  exercise  the  power  of 
eminent  domain;  (6)  if  those  sec- 
tions are  constitutioDal,  they  do  not 
confer  upon  corporations  created 
prior  to  the  passage  of  the  act  the 
right  to  exercise  the  power  of  emi- 
nent domain,  but  simply  regulate 
the  exercise  of  such  power  by  a  car? 
poration  already  having  it." 

The  General  Corporation  Act,  un- 
der which  the  appellee  is  organized, 

does  not  confer  the 
^«eMerai  c^or-      right     to     acQuire 

private  property  by 
the  exercise  of  the  power  of  emi- 
nent domain.  Harvey  v.  Aurora  & 
G.  R.  Co.  174  111.  295,  51  N.  E.  163. 
The  existence  of  the  right  depends 
upon  the  provisions  and  validity  of 
the  act  for  the  regulation  of  public 
utilities. 

Aside  from  the  question  of  the 
constitutionality  of  §§  60  and  69, 
which  was  not  raised  or  considered 
in  the  case  of  Chicago,  B.  &  Q.  R. 
Co.  V.  Cavanagh,  278  111.  609,  116 
N.  E.  128,  the  questions  whether  the 
Public  Utilities  Commission  has 
power  to  require  a  public  utility  to 
<lo  some  act  which  will  require  the 
exercise  of  the  power  of  eminent  do- 
main, and  whether  the  Public  Util»- 
ities  Act  simply  regulates  the 
exercise  of  the  power  by  a  corpora- 
tion already  having  it,  were  settled 
in  that  case.  The  Chic«£|o,  Burling^ 
ton,  ft  Quincy  Railroad  Company 
had  been  invested  with  power  to 
take  private  property  by  eminent 


domain  for  the  original  construction 
of  its  railroad,  but  the  power  had 
been>  exhausted  by  the  original  loca- 
tion and  no  longer  existed.  If  the 
company  had  power  to  relocate  its 
railroad,  and  to  tahe  private  prop- 
erty for  the  relocation,  it  was  die^- 
rived  from  the  Public  Utilities  Act 
under  the  order  of  the  Public  Utili- 
ties Commission.  It  was  said  that 
the  general  assembly  might  lawfully 
delegate  to  the  Pub- 
lic Utilities  Com-  rf  **?«"**«"  •' 
mission  the  right 
and  duty  to  exercise  or  compel  the 
exercise  of  the  power  of  eminent  do* 
main  to  secure  the  public  safety, 
and  the  right  and  duty  were  neces- 
sarily implied,  because,  if  the  peti- 
tioner had  no  right  to  take  property 
for  the  proposed  change,  it  would 
be  powerless  to  comply  with  the  or- 
der, and,  the  Commission  having 
been  empowered  to  make  the  order, 
everything  essential  to  require  and 
assure  compliance  with  it  was 
necessarily  included. 

The  constitutional  provision  that 
no  act  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in 
the  title,  prohibits 
the  passage  of  an  iaw.^«bject  ot 
act  containing  pro-  :{^^;i;;;2:*"" 
visions  not  fairly 
embraced  in  the  title,  and  any  such 
provisions  are  void,  and  it  also  pro- 
hibits the  passage  of  an  act  relating 
to  different  subjects  expressed  in 
the  title,  in  which  case  the  whole  act 
is  void.  Milne  v.  People,  224  111. 
125,  79  N.  E.  631 ;  Rouse  v.  Thomp- 
son, 228  IlL  522,  81  N.  E.  1109; 
Sutter  V.  People's  Gaslight  &  Coke 
Co.  284  111.  634,  120  N.  E.  562,  The 
general  purpose  of  the  constitution*- 
al  provision,  however,  is  accom- 
plished when  a  law  has  but  one 
general  subject,  which  is  fairly 
indicated  by  its  title.  The  title  is 
not  required  to  be  an  index  to  the 
body  of  the  act,  or  as  comprehensive 
in  matters  of  detail,  but  if  it  fairly 
indicates  the  general  subject,  and 
reasonably  covers  all  the  provisions 
of  the  act,  and  is  not  calculated  to 
mislead  the  general  assembly  or  the 
people,  it  is  a  sufficient  comi^iance 
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with  the  constitutional  requirement. 
Unless  the  act  contains  matters  hav- 
ing no  proper  connection  or  relation 
to  the  title,  or  the  title  itself  con- 
tains subjects  having  no  proper  re- 
lation to  each  other,  the  constitu- 
tional provision  is  not  violated.  An 
act  having  a  single  general  subject, 
indicated  in  the  title,  may  contain 

any  number  of  pro- 

iJirneJ^^S^mie.     visions,   no   matter 

how  diverse  they 
may  be,  so  long  as  they  are  not  in- 
consistent with  or  foreign  to  the 
general  subject,  and  may  be  consid- 
ered in  furtherance  of  such  subject 
by  providing  for  the  njethod  and 
means  of  carrying  out  the  general 
object.  People  ex  rel.  Longenecker 
V.  Nelson,  133  111.  565,  27  N.  E.  217 ; 
People  V.  McBride,  234  111.  146,  123 
Am.  St.  Rep.  82,  84  N.  E.  865,  14 
Ann.  Cas.  994 ;  Manaster  v.  Kioebge, 
257  111.  431,  100  N.  E,  989 ;  Perkins 
V.  Cook  County,  271  III.  449,  111  N. 
E.  580)  Ann.  Cas.  1917A,  27 ;  Sutter 
V.  People's  Gaslight  &  Coke  Co.  284 
111.  634,  120  N.  E.  562. 

It  cannot  be  doubted  that  power 
may  be  conferred  upon  a  corpora- 
tion, organized  under  authority  of 
the  general   assembly  to  serve  the 

public  by  supplying 

power  «pon  electricity,  hoat,  and 
JJSU"?  '••^""  water,    which    can 

best  be  produced 
and  distributed  by  such  a  corpora- 
tion acting  under  state  control,  to 
tAke  private  property  for  the  public 
uses  of  such  corporation  by  the 
power  of  eminent  domain.  The 
question  here  is  whether  that  has 
been  accomplished  by  the  act  en- 
titled, "An  Act  to  Provide  for  the 
Regulation  of  Public  Utilities."  The 
regulation  of  such  corporations  per- 
forming a  public  service  includes 
their  control,  direction,  and  govern- 
ment, and  subjects  them  to  rules 
and  restrictions  for  their  manage- 
ment or  government,  in  order  that 
the  public  may  be  efficiently  served 
on  equal  terms,  and  for  reasonable 
compensation,  with  services  and 
commodities  furnished  by  the  corpo- 


rations. To  that  end  it  is  within 
the  general  purview  of  the  title  to 
Ift*ovide  that  if  the  Commission, 
after  hearing,  shall  find  that  the 
service  is  inadequate  and  that  addi- 
tions, extensions,  repairs,  or  im- 
provements to  or  changes  in  the 
existing  plant,  equipment,  appa- 
ratus, facilities,  or  oth^  physical 
property  of  any  public  utili^  ought 
reasonably  to  be  made,  or  that  a  new 
structure  or  structures  should  be 
erected  to  -  promote 

the  security  or  con-  SiTi^JS^iV^ 
venience  of  the  pub- 
lic, or  in  any  other  way  to  secure 
adequate  service  or  facility,  the 
Conunission  may  require  the  same 
to  be  made.  That  has  been  done  by 
§  60  of  the  act,  and  it  is  free  from 
constitutional  (Ejection. 

For  the  purpose  of  rendering  the 
provision  of  §  60  effective,  and  pro- 
viding the  method  and  means  of  re- 
quiring the  improvement,  changes, 
or  new  structures,  §  69  provides 
that,  when  necessary  for  the  con- 
struction of  any  alterations,  addi- 
tions, extensions,  or  improvements 
ordered  or  authorized  under  §  50, 
any  public  utility  may  enter  upon, 
teke,  or  damage  private  property  in 
the  manner  provided  for  by  the  law 
of  eminent  domain.  This  is  only 
a  provision  for  making  effective  an 
order  lawfully  made,  and  comes 
within  the  estab- 
lished rule  that  any 
provision  in  fur- 
therance of  the  title,  or  to  render 
the  provisions  of  an  act  effective,  is 
not  in  violation  of  the  constitutional 
restriction.  Without  the  power  of 
eminent  domain,  a  lawful  order  for 
securing  the  public  safety  and  con- 
venience would  be  an  idle  cer^uony, 
because  private  property  could  not 
be  taken  and  appropriated  to  the  re- 
quired use. 

No  reason  is  suggested  why  the 
act  for  the  regulation  of  public 
utilities  should  be  held  to  apply 
only  to  corporations  organized  aft- 
er the  passage  of  the  act,  and  none 
is  apparent. 

The  act  does  not  embrace   more 
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than  one  subject,  and  that  subject  is     to  dismiss  and  in  arrest  of  judg* 

expressed  in  the  title.    The  court     ment. 

did  not  err  in  denying  the  motions        The  judgment  is  affirmed. 


ANNOTATION. 


Emmeiil  domain:  what  it 


I.  Introductory: 

a.  General  principles,  471. 

b.  Claimants  and  title,  472. 

c.  Contest  as  waiver,  472. 

II.  Illustrations    of    sufficient    attempts, 
473. 

III.  Illustrations  of  insufficient  attempts, 

475. 

IV.  Miscellaneous,  477. 

1.  Introductory, 
a.  General  princlplem. 

Of  course,  no  attempt  to  agree  on 
compensation  is  necessary  unless  re- 
quired by  Const! to tion  or  statutes,  and 
this  note  presupposes  such  require* 
ment. 

The  effort  to  agree  must  be  a  bona 
fide  one,  showing  an  attempt  to  pur- 
chase by  treaty  between  the  parties. 
Mahoney  v.  San  Francisco  (1879)  53 
CaL  883;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Detroit,  L.  &  N.  R.  Co.  (1886)  62  Midi. 
564,  4  Am.  St  Rep.  875,  29  N.  W.  500; 
Re  Prospect  Park  &  C.  I.  R.  Co.  (1876) 
67  N.  Y.  371;  Schenectady  R.  Co.  v. 
Lyon  (1908)  41  Misc.  506,  85  N.  Y. 
Sapp.  40;  Big  Cuyahoga  Light,  Heat 
&  P.  Co.  V.  Turner,  V.  &  T.  Co.  (1913) 
17  Ohio  C.  C.  N.  S.  34. 

A  reasonable  bona  fide  attempt  to 
agree  is  sufficient.  Todd  v.  Austin 
(1867)  34  ConiL  78;  Bridwell  v.  Gate 
City  Terminal  Co.  (1907)  127  6a.  520, 
10  L.RJ^.(N.S.)  909,  56  S.'E.  624;  Vol- 
berg  V.  Gate  City  Terminal  Co.  (1907) 
127  Ga.  537,  56  S.  E.  991 ;  Trotier  v.  St 
Louis,  B.  A  S.  R.  Co.  (1899)  180  UL 
471,  54  N.  E.  487 ;  Chicago  &  W.  I.  R. 
Co.  V.  Heidenreich  (1912)  264  111.  231, 
98  N.  E.  567,  Ann.  Cas.  1918C,  266; 
Pittsburg,  C.  C.  &  St  L.  R.  Co.  v.  Gage 
(1919)    286  m.  218,   121  N.   E.   582; 

Public  Shsvice  Co.  v;  Recktenwald, 
(reported  herewith)  ante,  466;  Fort 
Street  Union  Depot  Co.  v.  Jones  (1890) 
83  Mich.  416,  47  S.  W.  349 ;  Philadel- 
phia Trust,  S.  D.  &  Ins.  Co.  v.  Mer- 
chantville  (1907)  75  N.  J.  L.  451,  68 


attempt  to  agree  oil  compensation. 

Atl.  170,  affirmed  in  (1908)  76  N.  J.  L. 
822,  74  Atl.  1135;  Re  New  York  C.  & 
H.  R.  R.  Co.  (1884)  33  Hun  (N.  Y.) 
274;  Waverly  v.  Waverly  Water  Co. 
(1908)  127  App.  Div.  440,  111  N.  Y. 
Supp.  541,  affirmed  in  (1909)  194  N.  Y. 
645,  87  N.  E.  1129;  Re  New  York,  W.  & 
B.  R.  Co.  (1912)  151  App.  Div.  50,  135 
N.  Y.  Supp.  234;  Erie  &  J.  R.  Co.  v. 
Brown  (1907)  57  Misc.  164,  107  N.  Y. 
Supp.  983. 

The  ''law  does  not  mean  that  it  must 
be  impossible,  to  buy  .  .  .  at  any 
price,  however  large;  it  aieans  that  the 
owner  must  be  either  unwilling  to  sell 
at  all,  or  willing  to  sell  only  at  a  price 
so  large  as,  in  the  good  Judgment  of 
the  agents  of  the  corporation,  is  ex- 
cessive." Re  Prospect  Park  &  C.  I.  R. 
Co.  (1876)  67  N.  Y.  371. 

To  refuse  to  admit  proof  of  value 
was  error  where  the  petition  alleged 
that  "your  petitioner  has  not  been  able 
to  acquire  title  thereto  by  agreement 
with  the  owner  for  the  purchase  there- 
of, for  the  reason  that  such  owner 
asks  for  the  same  what  your  petitioner 
considers  an  unreasonable  price,  and 
refuses  to  accept  the  reasonable  sum 
which  your  petitioner  has  offered 
therefor,"  and  the  allegation  was  con* 
l^overted.  The  court  said:  ''It  was 
only  by  showing  the  value  that  the 
question  whether  an  effort  to  acquire 
the  title  by  agreement,  or  whether  the 
owner  asked  or  demanded  an  unjust, 
unreasonable,  and  exorbitant  price 
for  his  land,  could  be  determined.'^ 
Grand  Rapids,  L.  &  D.  R.  Co.  v.  Wei- 
den  (1888)  69  Mich.  572,  37  N.  W.  872. 

But  it  is  not  sufficient,  but  a  mere 
conclusion,  to  state  "upon  information 
and  belief,  that  your  petitioner  has  not 
been  able  to  acquire  title  to  the  real 
estate  so  taken  as  aforesaid,  and  is 
unable  to  agree  for  the  purchase  there- 
of with  the  persons  who  own,  or  have, 
or  claim  to  own  or  have,  estates  or 
interests  in  the  said  real  estate,  and 
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the  reason  of  such  inability  is  that 
they  will  not  sell  the  same  to  your 
petitioner  for  a  reasonable  compensa- 
tion/' Re  Metropolitan  Elev.  R.  Co. 
V.  Dominick  (1889)  55  Hun,  198,  8 
N.  Y.  Supp.  151. 

No  attempt  need  be  shown  to  a^rree 
upon  a  sale  with  one  who  cannot  con- 
vey his  title.  Davis  v.  Northwestern 
Elev.  R.  Co.  (1897)  170  111.  595,  48  N. 
E.  1058;  Indiana  C.  R.  Co.  v.  .Oakes 
(1862)  20  Ind.  9;  Balch  v.  Essex 
County  (1869)  103  Mass.  106;  Still- 
water &  M.  Street  R.  Co.  v.  Slade 
(1899)  86  App.  Div.  687,  55  N.  Y.  Supp. 
966. 

So,  an  oifer  need  not  be  made  to  an 
infant.  Davis  v.  Northwestern  Elev. 
R.  Co.  (III.)  supra;  Indiana  C.  R.  Co. 
V.  Oakes  (1862)  20  Ind.  9;  Stillwater 
&  M.  Street  R.  Co.  v.  Slade  (N.  Y.) 
supra. 

In  Davis  v.  Northwestern  Elev.  R. 
Co.  (1897)  170  111.  595,  the  court  said: 
'The  pleadings  show  that  defendants 
were  nonresidents,  and  that  certain  of 
them  were  minors.  In  such  case  it  is 
not  necessary  to  show  by  proof  that 
the  compensation  and  damage  could 
not  be  agreed  upon.  The  minors  could 
not  make  an  agreement." 

It  has  been  held  that  it  is  sufficient 
to  show  a  failure  of  negotiations  as  to 
an  undivided  part  of  the  land.  Rog- 
ers V.  Cosgrave  (1915)  98  Neb.  608, 
158  N.  W.  569. 

So,  failure  with  a  lessor  makes  it 
unnecessary  to  show  failure  with  a 
lessee.  Re  Rochester,  H.  &  L.  R.  Co. 
(1888)  110  N.  Y.  119,  17  N.  E.  678. 
And  if  the  property  is  in  the  hands 
of  a  lessee  on  a  long  lease,  and  he  will 
not  agree,  it  is  not  required  to  show 
an  attempt  to  agree  with  the  lessor. 
State,  Pennsylvania  R.  Co.  Prosecutor, 
V.  National  Docks  &  N.  J.  Junction 
Connecting  R.  Co.  (1894)  57  N.  J.  L. 
86.  30  Atl.  183. 

One  owner  may  not  object  to  a  lack 
of  evidence  of  the  failure  of  the  con* 
demnor  to  agree  with  another  owner. 
Eddleman  v.  Union  County  Traction  & 
P.  Co.  (1906)  217  111.  409,  76  N.  E.  510; 
Mercer  County  v.  Wolff  (1908)  237  111. 
74,  86  N.  E.  708. 

It  is  not  necessary  to  show  an  at- 


tempt to- agree  with  the  holder  of  a 
vendor's  lien.  Thomas  v.  St.  Louis,  B. 
&  S.  R.  Co.  (1897)  164  IlL  634,  46  N. 
E.  8. 

Where  an  adult  claimed  all,  infants 
claimed  some,  and  there  were  liens, 
the  plaintiff  might  properly  say  that  it 
was  unable  to  agree  with  the  owners. 
Stillwater  &  M.  Street  R.  Co.  v.  Slade 
(1899)  36  App.  Div.  587,  55  N.  Y.  Supp. 
966. 

c  Contest  an  %rniver. 

Where  the  owner  contests  on  the 
merits  he  waives  the  objection  of  fail- 
ure to  attempt  to  agree  on  compensa- 
tion. Ward  V.  Minnesota  &  N.  W.  R. 
Co.  (1887)  119  111.  287,  10  N.  E.  365; 
West  Skokie  Drainage  Dist.  v.  Dawson 
(1909)  243  111.  175,  90  N.  E.  377,  17 
Ann.  Cas.  776;  Alton  &  S.  R.  Co.  v. 
Vandalia  R.  Co.  (1916)  271  111.  558, 
111  N.  E.  531;  Mississippi  &  M.  R.  Co. 
V.  Rosseau  (1859)  8  Iowa,  373;  Schuyl- 
kill &  S.  Navigation  v.  Diffebach 
(1794)  1  Yeates  (Pa.)  367;  State  ex 
rel.  Skamania  Boom  Co.  v.  Superior  Ct. 
(1907)  47  Wash.  166,  91  Pac.  687; 
State  ex  rel.  Wilson  v.  Superior  Ct* 
(1907)  47  Wash.  397,  92  Pac.  269. 

In  Ward  v.  Minnesota  &  N.  W.  R.  Co. 
(1887)  119  111.  287,  10  N.  E.  365,  supra, 
where  there  was  a  cross  petition  ask- 
ing damages  for  lands  not  taken,  the 
court  said:  ''It  is  true  no  direct  tes* 
timony  was  offered,  but  the  fact  there 
IS  a  vigorous  contest  between  the  land- 
owner  and  the  corporation,  both  on  the 
original  as  well  as  upon  the  cross 
petition,  makes  it  evident  the  parties 
were  unable  to  agree  as  to  the  com* 
pensation  to  be  paid  for  the  land  to  be 
condemned.  It  would  have  been  idle 
to  offer  direct  testimony  on  a  point 
in  the  case  that  both  parties  con- 
ceded." 

Courts  will  not  set  aside  inquisitions 
on  writs  on  the  ground  that  the  owners 
of  the  lands  have  not  been  offered 
terms  of  agreement,  when  it  appears 
that  they  combined  in  a  body  again^it 
the  work  itself,  attended  the  strikinsr 
of  the  jury,  showed  their  lines  to  the 
jury,  and  made  preparations  for  their 
coming.  Schuylkill  &  S.  Navigration 
V.  Diffebach  (1794)  1  Yeates  (Pa.) 
367,  supra. 

One  who  has  enjoined  a  public  s 
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ice  corporation  from  interfering  with 
his  property  cannot,  in  tlie  condem- 
nation proceeding,  raise  the  objection 
that,  prior  to  the  proceeding,  no  en- 
deavor was  made  to  obtain  the  rights 
by  purchase.  State  ex  rel.  Burrows 
▼.  Superior  Gt.  (1908)  48  Wash.  277, 
17  L.R.A.(N.S.)a005,  125  Am.  St.  Rep. 
927,  98  Pac.  423. 

Where  the  plaintiffs  insisted  that  a 
school  board  sought  to  appropriate  the 
land  without  trying  to  purchase  it  at 
a  reasonable  price,  or  to  procure  it  by 
donation  or  otherwise,  the  court  said : 
"The  evidence  shows  that  the  plain- 
tiffs stated  positively  that  they  would 
not  sell  the  land  unless  compelled  so 
to  do.  Invoking  the  principle  often  an- 
nounced in  the  law  of  tender  that 
where  it  is  useless  to  make  a  tender 
none  is  required,  it  was  not  necessary 
for  the  defendants  to  attempt  to  pur- 
chase this  land,  or  to  secure  it  by 
donation  or  otherwise,  before  insti- 
toting  condemnation  proceedings." 
Nelson  v.  School  Diat.  (1917)  100  Kan* 
612,  164  Pac.  1075. 

It  may  be  noted  that  it  has  been 
held  that  where  the  owner  appears  and 
makes  no  objection  as  to  failure  to 
show  lack  of  agreement,  the  matter  is 
waived.  Doughty  v.  Somerville  k  E» 
R.  Co.  (1848)  21  N.  J,  L.  442.  So, 
where  the  owner  offers  no  evidence 
against  the  report  of  a  village  board  of 
its  unavaildng  efforts  to  agree  with 
parties  interested,  he  may  not  object  to 
the  finding  to  this  effect.  Depue  v. 
Danschbach  (1916)  273  HI.  574,  113 
N.  E.  156. 

//.  lUiiMi'aUwM  of  Miffietent  nttempU. 

'^A  bona  fide  offer  of  an  amount 
which  the  petitioner  considered  a  fair  * 
price,  and  the  refusal  to  accept  it,  are 
anfficient  negotiations,  within  the 
statute.  It  is  of  no  consequence  that 
petitioner's  agent  had  no  expectation 
that  the  offer  would  be  accepted." 
Fort-street  Union  Depot  Co.  v.  Jones 
(1890)  S3  Mich.  415,  47  S.  W.  349. 

\Vhere  the  statute  provides  for  con- 
demnation proceedings  if  the  com- 
pany "shall  not  agree"  with  owners,  a 
failure  to  reply  to  the  overtures  of  a 
telegraph  company  by  the  owning  rail- 
road company  in  a  reasonable  time  is 
sufficient.     Louisville,  N.  O.  &  T.  R. 


Co.  V.  Postal  Teleg.-Cable  Co.  (1891) 
68  Mies.  806,  10  So.  74. 

In  Mercer  County  v.  Wolff  (1908) 
287  111.  74,  86  N.  E.  708,  where  an  own- 
er had  declined  to  accept  the  offer  of 
the  county,  the  court  said:  •'While  it 
is  true  that  he  stated  that  he  could 
not  give  an  answer  within  a  week,  the 
county  board  was  not  compelled  to 
wait  that  length  of  time.  If  he  would 
not  accept  the  offer,  that  was  a  failure 
to  agree," 

A  ten  days'  offer  is  sufllcient^  though 
the  directors  of  the  owning  corpora- 
tion had  no  meeting  within  that  time. 
Re  New  York  (1892)  18  N.  Y.  Supp. 
536,  affirmed  in  (1892)  185  N.  Y.  253, 
31  Am.  St  Rep.  825,  81  N.  E.  1048. 

Where  fair  written  offers  were 
made,  to  be  answered  within  forty- 
eight  hours,  the  court  said:  "The 
shortness  of  time  given  to  answer 
might  present  a  serious  question,  were 
it  not  for  the  fact  that  the  running  of 
the  railroad  for  ten  years  in  front  of 
the  property  must  have  presented* the 
question  of  the  extent  of  damages  to 
the  parties  frequently,  and  it  is  not 
unreasonable  that,  with  fixed  ideas  on 
the  subject,  they  were  in  a  position 
MHthin  forty-eight  hours  to  determine 
whether  they  would  or  would  not  ac- 
cept.*^  Re  Metropolitan  Elev.  R.  Co. 
(1889)   12  N.  Y.  Supp.  502. 

Making  no  answer  to  a  request  for 
terms,  or  naming  so  large  a  sum  that 
the  proposition  is  rejected,  sufficiently 
shows  that  the  parties  are  unable  to 
agree  in  relation  to  damages.  Todd  v. 
Austin  (1867)  34  Conn.  78. 

If  a  real  estate  agent,  representing  a 
railroad  company,  informed  a  lot  own- 
er that  the  company  desired  her  lot  for 
the  purpose  of  the  right  of  way  and 
freight  yard,  and  made  her  an  offer 
which  he  testified  was  a  fair  price  for 
the  property  desired,  and  which  she 
refused  to  accept,  this  would  be  a 
sufficient  negotiation  for  purchase, 
within  the  meaning  of  the  statute,  be- 
fore the  commencement  by  the  com- 
pany of  condemnation  proceedings. 
Bridwell  v.  Gate  City  Terminal  Co. 
(1907)  127  Ga.  520,  10  L.R.A.  (N.  S.) 
909,  56  S.  E.  624;  Volberg  v.  Gate  City 
Terminal  Co.  (1907)  127  Ga.  537,  56 
S.  E.  991. 
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In  Chicago  &  W.  I.  R.  Co.  v.  Heiden- 
reich  (1912)  254  UL  231,  98  N.  E.  567, 
Ann.  Cas.  1913C,  266,  the  court  said: 
^'It  was  proved  that  the  agent  of  the 
appellee  offered  the  appellant  $1,000 
a  front  foot  for  his  property,  which 
was  the  valuation  put  upon  the  prop* 
erty,  with  great  unanimity,  by  the  wit- 
nesses for  appellee  on  the  trial.  The 
evidence  justifies  the  belief  that  the 
offer  was  bona  fide,  and  that  there 
was  a  sufficient  attempt  to  agree  on 
the  compensation/' 

A  request  that  the  owner  name  a 
price,  and  his  naming  a  price  nearly 
twice  what  is  later  allowed  by  ap- 
praisers, show  that  the  property  could 
not  be  obtained  by  purchase  or  other- 
wise at  a  reasonable  or  satisfactory 
price.  Jockheek  v.  Shawnee  County 
(1894)  53  Kan.  780,  37  Pac.  621. 

It  was  held  to  be  sufficient  when,  as 
to  one  owner,  the  petition  of  village 
trustees  alleged  that  when  called  on 
to  fix  a  price  he  named  $8,000,  a  sum 
which  the  trustees  claimed  to  be  more 
than  ten  times  the  value  of  his  right, 
and,  as  to  another,  that  when  applied 
to  to  name  a  sum  he  declined,  and  that 
his  property  was  so  encunabered  by 
mortgages  and  judgments  as  to  make 
it  difficult,  if  not  impossible,  to  fix  a 
price.  Re  Middletown  (1880)  82  N.  ¥• 
196. 

The  "law  does  nqt  mean  that  it  must 
be  impossible  to  buy  the  right  of  way 
at  any  price,  however  large;  it  means 
that  the  owner  must  be  either  unwill- 
ing to  sell  at  all,  or  willing  to  sell  only 
at  a  price  so  large  as,  in  the  good  judg- 
ment of  the  agents  of  the  corporation, 
is  excessive.  That  appears  here. 
Though  the  price  offered  to  the  owners 
was  nominal,  they  refused  to  name  any 
price,  or  that  asked  by  them  was  so 
much  beyond  the  view  of  value  held  by 
the  president,  that  there  seemed  no 
likelihood  of  agreement."  Re  Prospect 
Park  &  C.  I.  R.  Co.  (1876)  67  N.  Y,  371. 

In  Waverly  v.  Waverly  Water  Co. 
(1908)  127  App.  Div.  440,  111  N.  Y. 
Supp.  541,  affirmed  in  (1909)  194  N.  Y. 
545,  87  N.  E.  1129,  it  was  held  that 
an  unanswered  substantial  offer  by 
a  village  to  buy  the  plant  and  prop- 
erty of  a  water  company,  two  unan- 
swered requests  for  a  price  of  sale, 


and  neglect  and  refusal  by  the  com- 
pany to  enter  into  negotiations,  are, 
when  alleged,  sufficient  to  assert  en- 
deavor and  inability  to  agree. 

The  refusal  of  many  offers,  includ- 
ing an  offer  to  pay  the  highest  price 
that  had  been  paid  by  the  company  to 
the  owners  of  adjoinii^  land,  is  suffi- 
cient. Re  New  York,  W.  &  B.  R.  Co. 
(1912)  151  App.  Div.  50,  135  N.  Y. 
Supp.  234. 

An  offer  of  $4,000  and  a  counter 
offer  of.  $25^000,  followed  by  another 
offer  for  slightly  differing  land  of 
^,000,  followed  .by  a  counter  offer, 
with  certain  reservations,  of  $15,000^ 
shows  inability  to  purchase.  Erie  &  J. 
R.  Co.  V.  Brown  (1907)  57  Misc.  164, 
107  N.  Y.  Supp.  983. 

In  West  Virginia  Transp.  Co.  v.  Vol- 
canic Oil  &  Coal  Co.  (1892)  6  W.  Va, 
382,  5  Mor.  Min.  Rep.  389,  it  was  held 
that  sufficient  effort  to  agree  was 
shown,  where  the  company  sent  its 
agents  to  the  agents  of  the  owner  at 
its  principal  office  in  the  state,  its 
president  and  directors  then  residing 
out  of  the  state,  and  that  two  proposi- 
tions were  made  and  not  accepted. 

In  Evansville,  S.  &  N.  R.  Co.  v. 
Evansville  Terminal  R.  Co.  (1910)  175 
Ind.  21,  93  N.  E.  282,  an  agent  of  the 
condemning  railway  company  called 
upon  the  agent  of  the  owning  railway 
company  to  see  if  they  could  agree 
upon  a  crossing  by  the  plaintiff  com- 
pany of  the  defendant  company,  and 
the  owner's  agent  was  to  call  the  next 
morning  early  at  the  condemnor's  office 
and  examine  blue  prints  of  the  pro- 
posed crossing.  He  omitted  to  do  so 
and  could  not  be  reached  by  telephone, 
Jbut  during  the  forenoon  sent  a  letter, 
requiring  a  copy  of  such  blue  prints 
before  going  further.  The  court  said, 
in  affirming  a  judgment  holding  that 
a  bona  fide  attempt  to  agree  had  been 
made:  "It  is  true  that  events  followed 
each  other  rapidly  after  the  matter  of 
agreement  was  taken  up,  but  the  con- 
duct of  Mulhausen  in  failing  to  keep 
his  promise  to  call  and  examine  the 
blue  prints,  or  send  any  explanation 
of  his  conduct,  and  the  spirit  of  the 
letter  he  subsequently  sent  to  Funk- 
houser,  considered  together,  may  rea- 
sonably be  construed  as  indicating  a 
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of  hostility  to  any  further  dis- 
cussion of  the  crossing  question,  and 
we  think  the  ceurt  was  warranted  in 
arriving  at  that  conclusion." 

In  New  York,  G.  ft  H.  R.  R.  Co.  v. 
Yoidcers  (1907)  103  N.  Y.  Suf^  252, 
the  court  said,  in  holding  the  effort  to 
agree  as  to  a  boat  club's  land  suAcient : 
''The  evidence  indicates  that  the  agent 
of  the  plaintiff,  in  negotiating  with 
the  representatives  of  the  club,  mis- 
understood the  exact  location  of  the 
description  of  the  parcel  which  the 
plaintiff  was  seeking  to  purchase  from 
the  club,  in  that  he  did  not  understand 
that  such  description  included  a  por- 
tion of  the  land  under  the  boathouse. 
It  cannot  be  doubted,  of  course,  that 
an  offer  to  purchase  one  distinct  par- 
cel will  not  warrant  proceedings  to 
condemn  an  entirely  different  parcel; 
but  I  do  not  think  that  a  mistake  of 
this  character,  in  an  attempt  to  locate 
the  exact  description  given,  should  be 
held  to  vitiate  the  effect  of  the  negotia- 
tion. It,  moreover,  is  quite  apparent 
in  this  case  that  the  negotiations 
would  not  have  been  successful  had 
not  this  error  been  made,  because  the 
plaintiff's  offer  for  the  land  at  a  cer- 
tain rate  per  square  foot  was  in  effect 
rejected  by  the  club,  even  with  the  ex- 
planation that  it  did  not  take  any  part 
of  the  premises  under  the  boathouse. 
Much  more  would  it  have  been  rejected 
if  it  had  been  well  understood  ihat 
the  parcel  described  did  go  for  a  space 
under  the  boaliiouse,  so  that  the  re- 
moval of  that  structure  would  likely 
be  necessary." 

It  seems  that,  in  Pennsylvania,  the 
filing  of  the  company's  bond  is  in 
itself  evidence  of  the  inability  of  the 
parties  to  agree.  Bland  v.  Tipton  Wa- 
ter Co.  (1908)  222  Pa.  285,  71  Atl.  101 ; 
Buiichard  v.  Pennsylvania  Water  Co. 
(1914)  243  Pa.  369,  90  AtL  157. 

In  Trinity  College  v.  Hartford 
(1865)  32  Conn.  452,  it  seems  to  have 
been  held  sufficient  to  show  an  attempt 
to  agree,  that  city  authorities  applied 
to  officers  of  the  owner,  who  claimed 
they  were  not  authorized. 

In  Fulton  v.  Methow  Trading  Co. 
(1906)  45  Wash.  136,  88  Pac.  117,  it 
was  held  that  suiRcient  was  shown  by 
the  allegation  that -the  plaintiffs  had 


been  and  still  were  unable  to  agree  as 
to  compensation  to  be  paid  the  said 
owners,  "for  the  reason  that  said  own- 
ers will  not  make  to  plaintiffs  a  stated 
demand  for  any  given  sum  of  money  in 
compensation  to  them  and  it  for  said 
right  of  way,  and  that  such  of  said 
owners  of  said  parcels  of  land  over 
which  it  is  desired  to  extend  said 
ditch,  hereinafter  described,  have  re- 
fused, and  still  refuse,  to  grant  to 
these  plaintiffs  the  use  thereof  for  pur- 
poses aforesaid,  and  plaintiffs  have 
been  wholly  unable  to  obtain  from 
aoeh  owners  any  right  in  or  upon  or  to 
the  use  of  said,  premises  for  the  pur- 
poses aforesaid."' 

,  If  the  landowner  claims  to  stand  by 
an  alleged  previous  agreement,  it  is 
useless  to  make  him  an  offer.  Re 
Rochester  (1913)  82  Misc.  598,  144 
N.  Y.  Supp.  1086. 

HI.  lUuatratiiPHS  of  inmiffieient  atiempin. 

It  was  held  insufficient  where  the 
propositions  made  by  plaintiff  to  sev- 
eral defendants  were  all  alike,  offering 
$1,000  to  each,  though  their  proper- 
ties were  of  different  values,  and  were 
mailed  about  4  o'clock  one  evening, 
and  the  petition  filed  shortly  after  7 
o'clock  the  next  morning,  before  the 
defendants  had  any  opportunity  to 
consider  them,  or  make  counter  propo- 
sitions. Big  Cuyahoga  Light,  Heat  & 
P.  Co.  V.  Turner,  V.  &  T.  Co.  (1913) 
17  Ohio  C.  C.  N.  S.  84. 

Where  a  board  agreed  to  pay  $73,000 
for  land,  subject  to  approval  of  two 
boards  not  in  control  of  it,  one  of  which 
omitted  to  approve  the  agreement,  and 
some  time  later  the  first  board  made 
an  offer  of  $56,000,  dated  December  29, 
served  on  December  80,  and  dated  and 
verified  a  petition  on  December  31, 
stating  failure  to  agre^,  which  was 
served  on  January  3  following,  it  was 
held  that  no  bona  fide  effort  to  agree 
was  shown.  Re  Bronx  Parkway  Com- 
mission (1917)  176  App,  Div.  717,  163 
N.  Y.  Supp.  882. 

It  was  held  that  there  had  not  been 
a  sufficient  attempt  shown  where  nego- 
tiations ceased  without  notice  when 
both  parties  regarded  them  as  still 
pending,  and  nothing  afterwards  oc- 
curred to  indicate  their  termination. 
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Chambers  v.  Carteret  &  S.  R.  Ca. 
(1891)  54  N.  J.  L.  85,  22  Atl.  995. 

Where  the  statute  required  a  board 
to  **enter  into  negotiation"  with  own* 
ers  for  the  purchase  before  taking  any 
step  towards  condemnation,  it  was 
held  that  a  petition  for  a  mandamus 
in  condemnation  proceedings  was  in* 
sufficient  which  did  not  show  that  pe« 
titioners  ever  offered  to  sell  at  any 
price,  or  that  they  refused  to  name  a 
price,  and  showed  affirmatively  that 
the  commissioners  never  determined 
on  a  price  to  offer  for  the  lands  and 
waters  of  petitioners.  Mahoney  v.  San 
Francisco  (1879)  53  CaL  383. 

An  offer  by  the  owner,  and  its  lay- 
ing on  the  table  by  a  city,  are  not  a 
sufficient  treaty  with  the  owner.  Laue* 
V.  Saginaw  (1884)  53  Mich.  442,  19 
N.  W.  137. 

A  fruitless  casual  inquiry  of  tC 
neighbor  as  to  the  residence  of  a 
nonresident  landowner  is  not  suffi- 
cient to  excuse  the  lack  of  effort  to 
negotiate  with  him.  McCotter  v.  New 
Shoreham  (1898)  21  R  I.  43,  41  AtL 

572; 

It  has  been  held  that  a  railroad  com- 
pany shows  no  attempt  to  agree  if  its 
only  evidence  is  that  it  tried  by  agree- 
ment to  obtain  the  property  for  steam- 
boat purposes  (New  York,  N.  H.  &  H. 
R.  Co.  v.  Long  (1897)  69  Conn.  424,  37 
Atl.  1070)  ;  that  an  effort  to  agree  with 
the  mayer  is  not  sufficient  where  the 
water  commissioners  were  the  proper 
anthority  (Jersey  City  v.  Bayonne 
(1910)  80  N.  J.  L.  131,  76  Atl.  1010) ; 
that  a  refusal  to  give  a  school  trustee 
a  price  cannot  be  held  to  be  a  refusal 
to  give  the  district  a  price,  and  does 
not  show  that  the  owner  could  not 
have  agreed  with  the  district,  the  trus- 
tee having  no  authority  to  represent 
the  district  (Howland  v.  School  Dist. 
(1888)  16  R  I.  257,  15  AtL  74) ;  and 
that  the  owner  must  be  informed  of 
the  identity  of  the  offerer  and  of  the 
purpose  for  which  the  property  is 
wanted  (Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Gage  (1917)  280  111.  639,  117  N.  , 
E.  726). 

Where  the  owner  was  ill  and  the 
agent  of  the  plaintiff  negotiated  with 
the  owner's  son,  there  being  nothing 
to  show  that  the  son  was  informed  that 


the  other  party  was  agent  for  the 
plaintiff,  or  that  the  son  had  authori^ 
to  act  for  the  owner,  it  was  held  that. 
the  evidence  of  failure  to  agr^e  was  in- 
sufficient. Connecticut  College  v. 
Alexander  (1912)  86  ComL  602,  84  AtU 
365. 

Where  the  authority  of  a  railroad 
company's  agent  in  aequiriag  property 
for  a  station  was  limited  to  agree  upon 
a  price  and  to  secure  a  rii^t  for  a. 
trust  company  to  buy,  this  was  held 
not  to  be  sufficient  to  prove  any  at- 
tempt to  purchase.  Michigan  C.  R.  Co. 
V.  Ferguson  (1910)  162  Mteh.  220,  127 
N.  W.  320. 

Sufficient  effort  to  purchase  was  not 
shown  where  a  city  addressed  a  letter 
to  an  executor  and  legatee  of  the  late 
owner,  as  follows :  *lt  is  the  intention 
of  the  city  to  agree  with  you,  if  possi- 
ble, as  to  the  price  to  be  paid,  before 
instituting  condemnation  proceedings 
in  court.  I  understand  that  you  own 
a  one-twenty«>seventh  interest  in  thia 
property,  subject  to  an  estate  for  the 
life  of  your  mother,  and  that  you  are 
one  of  the  executors  of  the  estate  of 
Alfred  Austell,  deceased*  The  city 
asks  that  you  make  an  offer  as  to  what 
you  will  take  for  your  interest.  Kind- 
ly write  me  what  price  you  would  be 
willing  to  accept  for  the  interest  you 
hold," — as  the  letter  was  to  be  con- 
strued as  a  proposition  to  the  ad- 
dressee personally.  Atlanta  v.  Austell 
(1916)  146  Ga.  456,  91  S.  E.  478. 

A  recital,  as  to  a  desired  mininsr 
right  of  way  for  water,  that  there  was 
never  any  agreement,  is  not  sufficient. 
Glass  V.  Basin  Min.  &  Goncentratincr 
Co.  (1899)  22  Mont  151,  55  Pac.  1047, 
where  the  court  said:  "The  allegation 
of  the  plaintiffs  is  that  there  never 
was  any  agreement,  and,  fearing  Most 
defendant  might  be  deprived  of  cer- 
tain water,  th^  made  an  'offer'  by 
which,  if  defendant  would  grant  plain- 
tiffs a  right  of  way  across  its  minins: 
claims,  plaintiffs,  in  consideration 
thereof,  would  give  defendant  any  wa- 
ter it  might  need  for  certain  of  its  pur- 
poses. This  is  not  an  averment  of  a 
past  attempt  to  agree  upon  compensa- 
tion for  a  right  of  way.  It  is  merely 
a  recital  of  what  plaintiffs  were  will- 
ing to  do  to  allay  the  apprehensions 
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ivhich  tbey  understood  defendant  had, 
in  case  it  should  allow  plaintiffs  to 
build  a  flume  across  its  property/' 

Where  a  company  which  was  not 
trying:  to  acquire  anything  but  the 
right  of  operating  not  as  a  railroad 
corporation,  but  as  a  street  railway, 
offered  a  nominal  amount  not  for  land 
to  be  taken,  but  for  a  waiver  of  ob- 
jection to  their  so  operating  in  place 
of  another  company,  it  was  held  that 
this  was  not  the  attempt  to  agree  on  a 
price  of  property  to  be  taken  that  is 
contemplated  by  the  law.  Specht  v. 
Atlantic  City  &  S.  R.  Co.  (1911)  81 
N.  J.  L.  108,  78  Atl.  1049. 

Correspondence  by  a  city  board  be- 
fore deciding  on  a  street  improvement 
is  not  an  effort  to  agree  upon  terms 
of  purchase.  Core  v.  Norfolk  (1901) 
99  Va.  190,  37  S.  E.  845. 

IV,  M itteeUaneouM. 

Proof  of  inability  to  agree  may  be 
shown  by  the  owner's  own  evidence. 
De  Buol  V.  Freeport  &  M.  River  R«  Ck>. 
(1884)  111  UL  499. 

The  inability  of  the  parties  to  agree 
as  to  the  amount  of  damages  ''may  be 
shown  by  any  testimony  evincive  of 
the  fact.''  Williams  v.  Hartford  & 
N.  H.  R.  Co.  (1840)  13  Conn.  397. 

Evidence  of  negotiations  with  the 
treasurer  of  the  owning  corporation  is 
admissible.  Stafford  Springs  Street 
R.  Co.  V.  Middle  River  Mfg.  Co.  (1907) 
30  Coniu  37,  66  Atl.  775. 

To  mail  a  letter  is  not  suiiicient  evi- 
dence of  an  attempt  to  purchase,  with- 
out evidence  that  the  letter  reached  its 
destination.  Re  Rochester  (1918)  82 
Misc.  698,  144  N.  Y.  Supp.  1086. 

"The  averments  in  the  petition  to 
condemn  land  for  a  public  use  need 
not  be  in  the  language  of  the  statute, 
but  any  allegations  showing  aflirma- 
tively  that  the  petitioner  has  been  un- 
able to  agree  with  the  owner  in  respect 
to  the  compensation  to  be  paid  will 
suffice-"  St  Louis  &  C.  R.  Co.  v.  Postal 
Teleg.  Co.  (1898)  173  111.  508,  51  N.  E. 
382. 

A  statement  in  an  affidavit  by  an 
agent  that  he  was  unable  to  agree 
tipon  compensation  or  upon  assessors, 
with  the  persons  named  in  the  petiition, 
implies  an  effort  to  agree  before  the 


petition  was  presented.  Tucker  v. 
Erie  ft  N.  E.  R.  Co.  (1866)  27  Pa.  281. 

Where  the  statute  provides  for  the 
condemnation  of  property,  'i;he  title 
to  which  he  cannot  otherwise  acquire," 
ail  that  is  meant  is  a  failure  to  agree. 
Westlield  Cemetery  Asso.  v.  Danielson 
(1892)  62  Comu  319,  26  AU.  345. 

Sometimes  the  statute  requires  that 
it  should  appear  as  a  jurisdictional 
fact  that  the  petitioner  ''has  not  been 
able  to  acquire  title  thereto,  and  the 
reason  of  such  inability."  Re  Marsh 
(1877)  71  N.  Y.  315. 

Where  the  intention  of  the  statute 
is  that,  before  any  agreement  made 
by  the  commissioner  shall  be  binding, 
the  price  to  be  paid  shall  be  approved 
by  the  board  of  estimate  and  appor- 
tionment, it  is  not  necessary  that  an 
offer  should  be  made.  It  is  sufficient  if 
the  price  asked  by  the  property  own- 
ers is  unsatisfactory  to  the  city.  Re 
Rochester  (1917)  100  Misc.  421,  165 
N.  Y.  Supp.  1026,  reversed  on  other 
grounds  in  (1918)  184  App.  Div.  925, 
170  N.  Y.  Supp.  1072,  184  App.  Div. 
369,  171  N.  Y.  Supp.  12,  which  are  re- 
spectively affirmed  in  (1918)  224  N.  Y. 
386,  659,  121  N.  E.  102,  859. 

Under  a  statute  providing  that  if 
the  owner  of  property  taken,  or  person 
sustaining  damages,  "shall  not  agree 
on  the  damages  to  be  paid  therefor,** 
he  may  file  a  petition  for  the  assess- 
ment of  his  damages,  it  is  not  a  condi- 
tion precedent  to  the  right  to  file  such 
petition  that  it  should  appear  that  the 
parties  did  not  agree  upon  the  dam- 
ages to  be  paid;  the  filing  of  the  peti- 
tion shows  the  petitioner's  election  not 
to  agree,  and  no  previous  attempt  is 
necessary,  -^tna  Mills  v.  Waltham 
(1879)  126  Mass.  422. 

In  United  States  v.  Oregon  R.  &  Nav, 
Co.  (1883)  9  Sawy.  61,  16  Fed.  524, 
where  the  statute  in  substance  pro- 
vided that  the  proceeding  to  compel  a 
sale  should  not  be  resorted  to  until 
the  owner  had  refused  to  sell  for  a 
reasonable  price,  and  this  fact  was 
alleged  in  the  complaint,  it  was  ob- 
jected that  the  allegation  was  a  gen- 
e;ral  one,  neither  stating  when  the 
offer  to  purchase  was  made  and  re- 
fused, nor  what  was  the  price  offered. 
The   court  said:     "However,  this   at 


478 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


L8  A.L.R. 


most  is  only  a  defective  statement  of 
a  material  fact,  for  which  the  only 
reniedy  provided  by  the  Code  of  Civil 
Procedure  (§  84)  is  a  motion  to  make 
more  definite  and  certain.  As  the  alle- 
gation stands,  proof  may  be  made  un- 
der it  of  all  the  particulars  implied  in 
it.  It  is  sufficient  to  support  a  ver- 
dict. .  .  .  Nor  is  it  necessary  that 
the  complaint  should  contain  a  distinct 
allegation  as  to  the  value  of  the  prem- 
ises. Whether  they  are  of  much  or 
little  or  no  v^lue  is  not  material  to  the 
plaintiff's  right  to  the  relief  sought. 
But  it  may  be  that  the  defendant  can 
tender  the  plaintiff  an  issue  upon  this 
point  in  its  answer,  which  the  latter 


must  meet  in  his  replication,  or  the 
fact  as  pleaded  will,  for  the  purposes 
of  the  action,  be  admitted/'  In  Colo- 
rado Fuel  &  I.  Co.  v.  Four  Mile  R.  Co. 
(1901)  29  Colo.  90,  66  Pac.  902,  the 
court  overruled  an  attack  made  for  the 
first  time  on  appeal,  upon  an  allega- 
tion in  the  petition  as  insufficient, 
which  alleged  "that  the  petitioner  has 
endeavored  to  agree  with  the  respond- 
ents upon  the  compensation  to  be  paid 
in  respect  to  the  property  herein 
sought  to  be  taken,  but  has  been  un- 
able to  acquire  the  right  of  way  here- 
in described  by  purchase  or  voluntary 
grant  from  the  said  respondents." 

c  s*  s. 


W.  J.  STAGG,  Appt, 
V.- 
KANSAS FREE  FAIR  ASSOCIATION. 

Katisas  Snpvemc  Court ^^Decemher  0,  illiP. 

(105  Kan.  600,  185  Pac.  893.) 

Corporation  —  report  to  directors  —  eflfect. 

1.  Although  a  board  of  directors  of  a  corporation  hears  the  reading  of 
a  financial  report  of  the  corporation's  liabilities  and  approves  the  report, 
the  corporation  is  not  thereby  precluded  from  afterward  denying  its 
liability  on  specific  items  set  out  in  the  report. 

[See  note  on  this  question  beginning  on  page  484.] 


Master  and  servant  -^  contract  of  en- 
ployvient. 

2.  The  facts  in  dispute  touching  the 
duration  and  terms  of  a  contract  of 
emplojnnent  examined,  and  no  error 
discerned  in  the  trial  court's  deter- 
mination thereof. 

Corporation  —  president's  promise  to 
pay  deM. 

8.  Where  a  president  of  a  corpora- 
tion is  not  shown  to  have  authority  to 
obligate  the  corporation,  and  a  letter 

Headnotes  by  Dawson,  J. 


written  by  him,  endeavoring  to  pacify 
an  insistent  creditor  and  promising  to 
make  a  desperate  effort  to  raise  money 
to  take  up  the  corporate  debts,  includ- 
ed the  promise,  '*Your  account  is 
an)ong  the  others  of  which  1  am  fully 
aware,  and  if  we  can  raise  this  money 
it  will  be  one  of  the  first  taken  care 
of,"  it  is  held,  that  such  promise  is 
subject  to  explanation  and  is  not  nec- 
essarily binding  on  the  corporation^ 
[See  7  R.  C.  L.  450  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Shawnee 
County  (Whitcomb,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  a  balance  alleged  to  be  due  for  services  performed  by  plaintift 
under  a  contract  of  employment.    Affiimed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


STAGG  V.  KANSAS 

(103  Kan.  600, 

Mr.  Janes  A.  TroutmaH  for  appel- 
lant. 

Mr.  W.  E.  Atchison,  for  appellee: 

Even  if  the  letter  written  by  the 
president  was  an  admission  that  the 
asaociation  was  indebted  to  plaintiff, 
it  would  be  only  an  admission  by  an 
officer  of  the  corporation  who  was  not 
advised  of  the  facts,  and  would  be  sub- 
ject to  be  disproved  or  explained. 

Robins  Min.  Co.  v.  Murdock,  69  Kan. 
596,  77  Pac.  596;  1  Enc.  Ev.  396;  Ar- 
kansas City  V.  Payne,  80  Kan.  355,  102 
Pac.  781,  18  Ann.  Gas.  82. 

A  new  trial  should  not  be  granted 
because  of  newly  discovered  evidence 
which  is  merely  cumulative. 

Daly  V.  Gregg,  91  Kan.  506,  138  Pac. 
614. 

Dawson,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  for  a  balance 
alleged  to  be  due  as  wages  for  serv- 
ices performed  in  1915.  The  plain- 
tiff is  an  accountant.  The  defend- 
ant is  an  incorporated  association 
which  conducts  an  annual  fair  in 
Topeka.  Plaintiff  alleged  that  in 
December,  1914,  he  was  hired  by 
the  defendant  for  a  term  of  ten 
months  at  $100  per  month;  but, 
owing  to  the  financial  difficulties  of 
the  defendant,  he  was  induced  to 
agree  to  a  change  in  his  compensa- 
tion, whereby  the  defendant  was  to 
pay  him  $50  per  month  from  Janu- 
ary 1, 1915,  until  June  1st,  and  $150 
per  month  thereafter,  and  that  he 
had  received  $250  on  this  contract, 
and  that  there  was  due  to  him  a 
balance  of  $750  and  interest. 

The  defendant  denied  plaintiff's 
allegations  and  alleged  that  plain- 
tiff's services  for  the  first  few 
months  of  1915  were  gratuitous — 
like  those  of  many  other  public- 
spirited  citizens  of  Topeka  who 
^were  endeavoring  to  conduct  and 
maintain  a  successful  fair — that  a 
public  election  was  held  in  May  to 
authorize  the  grantingr  of  county  aid 
to  the  fair,  and  after  that  election 
the  defendant  employed  the  plaintiff 
at  $60  per  month,  as  from  May  1, 
1916,  with  a  further  understanding 
that  if  the  fair  in  the  autumn  of 
1915  wras  a  financial  success  plain- 
tiff should  be  paid  on  the  basis  of 
$100   per   month;   that    owing  to 
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rainy  weather  the  fair  was  finan- 
cially a  failure  and  had  a  large 
deficit;  and,  accordingly,  that  de- 
fendant owed  plaintiff  nothing. 

A  jury  was  waived,  and  the  de- 
fendant prevailed.  Plaintiff  appeals. 

Plaintiff's  evidence  tended  to  sup- 
port the  allegations  of  his  petition. 
Defendant's  evidence  tended  to  sup- 
port  the  facts    set  ».    ^        ^   ^ 

up      m    its      answer,    aut-^-oatraet  of 

The    trial     court's  ^'"pi^^-"*"^- 
judgment  on  that  disputed  issue  is 
final.    Bruington  v.  Wagoner,  100 
Kan.  439, 164  Pac.  1060. 

It  is  argued  that  the  defendant 
admitted  its  obligation  to  plaintiff 
in  a  report  of  the  financial  affairs 
which  was  made  to  the  board  of  di- 
rectors of  the  defendant.  One  item 
of  the  statement  of  current  liabil- 
ities read:  "W.  J.  Stagg,  balance 
of  ten  months,  $750." 

This  report  was  approved  and 
filed.  At  another  time,  in  answer  to 
a  demand  for  payment,  the  presi- 
dent of  the  association  wrote  to 
plaintiff : 

Dear  Stagg: — ^Replying  to  yours 
of  March  11th,  will  say,  I  am  fully 
aware  of  the  conditions  of  the  state 
fair  association  as  you  quote  them.  • 
.  .  .  We  have  got  to  create  a 
sentiment  in  favor  of  boosting 
things,  if  we  ever  get  anywhere. 
And  you  can't  do  it  by  giving  it  a 
black  eye. 

I  have  had  several  meetings,  and 
have  impressed  on  their  minds  that 
we  must  raise  the  money  to  pay  off 
the  indebtedness.  Your  account  is 
among  the  others  of  which  I  am 
fully  aware  also.  And  if  we  can 
raise  this  money  it  will  be  one  of 
the  first  taken  care  of .    .    .    . 

I  have  no  fault  to  find  with  your 
services.  .  .  .  They  will  receive 
full  commendation  from  me.    .    . 

If  we  have  got  to  start  in  and 
have  another  fight  among  ourselves, 
as  well  as  to  try  to  raise  this  short- 
.  age,  as  for  me,  I  will  soon  be  done 
with  it  forever.  So  I  say  again  let 
everybody  boost.  If  you  feel  called 
upon  to  have  an  interview,  let  it  be 
a  boosting  interview,  and  not  a 
knocking  one. 
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d  I  rect  or»— e  Sec  t. 


A  report  of  an  officer  to  his  asso- 
ciation is  not  an  "account  stated/' 
It  is  a  mere  tabulation  of  facts  and 
figures  for  the  information  of  the 
corporation.    The  approval  of  such 

a  report  does  not 
estop  the  corpora- 
tion to  deny  its  ac- 
curacy. The  president  of  the  asso- 
ciation was  not  shown  to  have 
authority  to  bind  the  corporation 
(Robins  Min.  Co.  v.  Murdock,  69 
Kan.  596,  77  Pac.  596) ;  and  the 
president  testified  (1  Enc.  Ev.  396) 
that  about  the  time  he  wrote  plain- 
tiff he  was  struggling  with  the 
.financial  troubles  of  the  fair  and 
trying  to  pacify  its  most  insistent 
creditors  and  avoid  lawsuits. 

You  didn't  have  a  stereotyped  let- 
ter ready  to  send? 

A.  No,  but  I  just  wrote  to  Mr. 
Stagg  without  any  intention  of  ac- 
knowledging his  claim  or  anything 
of  the  kind,  any  more  than  at  that 
time  I  would  make  a  desperate  ef- 
fort to  raise  the  money  to  take  care 
of  these  back  accounts,  and  Mr. 
Eastman  and  I  had  laid  awake 
nights.    .    .    . 

Q.  As  a  matter  of  fact,  did  you 
know  about  his  claim  at  that  time? 

A.  No,  I  didn't  know  about  his 
claim  at  that  time.    .    .    . 

Q.  Then  you  didn't  say  you  were 
going  to  pay  him  any  $750? 

A.  No,  sir. 


On  the  motion  for  a  new  trial,  af- 
fidavits were  offered  to  show  thjit 
the  financial  report  .^,^.,i,„,., 
of     the     corporate  pi-omiBe  to 
liabilities  was  read  ^*^^  ****' 
to  the  board  of  directors — a  matter 
which  had  been   in  dispute   at  the 
trial.    We  can  assume  that   plain- 
tiff's contention  on  that  subject  was 
true,  but  it  does  not  change  the  net 
result. 

Even  if  the  president  were  shown 
to  have  authority  to  bind  the  corpo- 
ration by  his  promise,  that  would 
be  unavailing  here,  since  there  "was 
no  consideration  given  for  auch 
promise. 

The  judgment  discloses  no  error, 
and  the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 

NOTE. 

No  case  other  than  the  reported  case 
(Stagg  v.  Kansas  Free  Fair  Asso. 
ante,  478)  has  been  found  wbich 
passes  upon  the  effect  of  a  report  made 
by  an  officer  to  his  company  as  an  ac- 
count stated  which  precludes  the  cor- 
poration from  denying  its  accuracy. 
As  appears  from  the  reported  case,  the 
view  is  there  taken  that  such  a  report 
is  not  an  account  stated,  but  is  a  mere 
tabulation  of  facts  and  figures  for  the 
information  of  the  corporation,  and 
that  the  approval  of  such  a  report  does 
not  estop  the  corporation  to  deny  its 
accuracy. 


STEPHEN  McNAMARA,  Admr.,  etc.,  of  Philip  McNamara,  Deceased* 

Respt., 

V. 

ABRAHAM  LEIPZIG,  Impleaded,  etc.,  Appt. 

Netv  Xork  Coiirl  of  Appeal^f  '^  yove-mber  2^,  1919, 

(227  N.  Y.  291,  125  N.  E.  244.)  * 

Master  and  servant  —  liability  of  one  hiring  automobile  for  negHgeiice  eC 
chauffeur. 

One  who  hires  the  use  of  an  automobile  furnished  with  a  chauffeur 
from  a  garage  keeper  for  a  number  of  months  is  not  liable  for  injuries 
caused  by  the  negligent  driving  of  the  chauffeur,  where  he  merely  directs 
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the  chanifeur  as  to  when  and  where  to  go,  while  the  garagie  keeper  hires 
and  pays  him  and  contracts  to  furnish  the  fuel  and  upkeep  of  the  car  and 
procure  insurance  against  accident. 
[See  note  on  this  question  beginning  an  page  484.] 


Appeal  by  defendant  Leipzig  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court,  First  Department,  affirming  an  order  of  a  Trial 
Term,  Part  IV.,  for  New  York  County  (Dugro,  J.)  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for  the  death  of  his  intestate 
alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  Force  Crater  with  Mr.     Cal.  125,  52  L.R.A.  205,  63  Pac.  177, 


Alfred  W*  Meldon,  for  appellant: 

The  trial  court  erred  in  denying  the 
defendant's  motion  to  dismiss  the  com- 
plaint, made  at  the  close  of  the  evi- 
dence upon  the  ground  that  the  plain- 
tiff had  failed  to  establish  that  the 
driver  of  the  automobile  was  the  serv- 
ant of  the  defendant  at  the  tin^e  of  the 
accident,  and  in  submitting  that  ques* 
tion  to  the  jury  over  defendant's  objec- 
tion and  exception. 

Schmedes  v.  Deffaa,  214  N.  Y.  675, 

108  N.  E.  1107,  reversing  153  App.  Div. 

819,  138  N.  Y.  Supp.  931;  Higgins  v. 

Western  U.  Teleg.  Co.  156  N.  Y.  75, 

66  Am.   St.  Rep.   537,  50  N.  E.  500; 

Standard  Oil  Co.  v.  Anderson,  212  U. 

S.  215,  221,  53  L.  ed.  480,  483,  29  Sup. 

Ct.  Rep.  252;  Maxmilian  v.  New  York, 

62  N.  Y.  160,  20  Am.  Rep.  468 ;  Shearm. 

&  Redf .  Neg.  §  162 ;  Cannon  v.  Fargo, 

222  N.  Y.  328,  118  N.  E.  796;  Kellogg 

V.  Church  Charity  Foundation,  203  N. 

Y.  191,  38  L.R.A.(N.S.)  481,  96  N.  E. 

406,  Ann.  Cas.  1913A,  883,  3  N.  C.  C.  A. 

444;  Lee  v.  Cranford  Co.  182  App.  Div. 

191,  169  N.  Y.  Supp.  370;  Weaver  v. 

Jackson,  153  App.  Div.  661,  188  N.  Y. 

Supp.  609;  Driscoll  v.  Towie,  181  Mass. 

416,  63  N.  E.  922;  Loughrain  v.  Auto^ 

phone  Co.  77  App.  Div.  542,  78  N.  Y. 

Supp.  919,  13  Am.  Neg.  Rep.  182 ;  Cat- 

iin  V.  T.  B.  Peddie  &  Co.  46  App.  Div. 

596,  62  N.  Y.  Supp.  76;  Lewis  v.  Long 

Island  R.  Co.  162  N.  Y.  52,  56  N.  E. 

548,  7  Am.  Neg.  Rep.  299;  Murray  v. 

Dwight,  161  N.  Y.  301,  48  L.R.A.  673, 

55  N.  E.  901;  Little  v.  Hackett,  116 

U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 

391;  Quaraoan  v.  Burnett,  6  Mees.  & 

W.  4d9,  IM  Eng.  Reprint,  509,  9  L.  J. 

Exch.  N.  S.  308,  4  Jar.  969 ;  Hanatselc 

V.  Wilson,  161  App.  Div.  634,  146  N.  Y. 

Supp.  1016;  Vasligato  v.  Yellow  Pine 

Co.  158  App.  Div.  551,  143  N.  Y.  Supp. 

817;  Nauyoks  v.  Otis  Elevator  Co.  176 

App.  Div.  622,  163  N.  Y.. Supp.  430; 

Stewart  y.  California  Improv.  Co.  131 
8  A.L.R.— 31. 


724;  Frerker  v.  Nicholson,  41  Colo.  12, 
13  L.R.A.(N.S.)  1126,  92  Pac.  224,  14 
Ann.  Cas.  730. 

It  was  error  for  the  trial  court  to 
admit  in  evidence  the  policy  of  insur- 
ance against  accidents  issued  to  Abra- 
ham Leipzig:. 

Cosselmon  v.  Dunfee,  172  N.  Y.  507, 
65  N.  E.  494;  Loughlin  v.  Braasil,  187 
N.  Y.  128,  79  N.  E.  854;  Hordern  v. 
Salvation  Army,  124  App,  Div.  674,  109 
N.  Y.  Supp.  131;  Haigh  v.  Edelmeyer 
&  M.  Hod  Elevator  Co.  123  App.  Div. 
376,  107  N.  Y.  Supp.  936. 

Messrs.  Almy,  Van  Gordon^  Evans,  & 
Kelly,  for  respondent: 

Duffy  was,  at  the  time  of  the  acci- 
dent, under  the  direction  and  control 
of  defendant,  and  was  therefore  his 
servant  as  a  matter  of  law,  for  whose 
negligence   defendant   is   responsible. 

Hartell  v.  T.  H.  Simonson  &  Son  Co. 
218  N.  Y.  345,  113  N.  E.  255;  Schmedes 
V.  Deffaa,  153  App.  Div.  819,  138  N.  Y. 
Supp.  931,  reversed  in  214  N.  Y.  675^ 
108  N.  E.  1107;  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215,  53  L.  ed.  480, 
29  Sup.  Ct.  Rep.  252;  Howard  v.  Lud- 
wig,  171  N.  Y.  507,  64  N.  E.  172;  Wirth 
V.  General  B.  Signal  Co.  136  App.  Div. 
536,  121  N.  Y.  Supp.  66;  Higgins  v. 
Western  U.  Teleg.  Co.  156  N.  Y.  76,  66 
Am.  St.  Rep.  537,  60  N.  E.  500 ;  Mclner- 
ney  V.  Delaware  &  H.  Canal  Co.  151  N. 
Y.  411,  45  N.  £.  848,  1  Am.  Neg.  Rep. 
135;  Muldoon  v.  City  FireproojBing  Co. 
134  App.  Div.  453, 119  N.  Y.  Supp.  320; 
Callahan  v.  Munson  S.  S.  Line,  141 
App.  Div.  791,  126  N.  Y.  Supp.  538;  Mc- 
Carthy V.  McCabe,  131  App.  Div.  396, 
115  N.  Y.  Supp.  829;  Anderson  v. 
Boyer,  156  N.  Y.  93,  50  N.  E.  976;  Gor- 
ney  v.  New  Yorjc,  102  App.  Div.  i259,  92 
N.  Y.  Supp.  451 ;  Baldwin  v.  Abraham^ 
67  App.  Div.  67,  67  N.  Y.  Supp.  1079; 
WyUie  v.  Palmer,  137  N.  Y.  248,  IP 
L.R.A.  285,  33  N.  E.  381. 
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The  admission  of  the  policy  of  in- 
surance coustituted  no  error. 

Simpson  v.  Foundation  Co.  201  N.  Y. 
479,  95  N.  E.  10,  Ann.  Cas.  1912B, 
321,  2  N.  C.  C.  A.  183 ;  People  v.  Ferola, 
215  N.  Y.  285,  109  N.  E.  500;  Havholm 
V.  Whale  Creek  Iron  Works,  162  App. 
Div.  354,  147  N.  Y.  Supp.  856;  Dunn  v. 
Ruppert,  166  App.  Div.  390,  151  N.  Y. 
Supp.  662,  affirmed  in  219  N.  Y.  653, 
114  N.  E.  1065;  Patnode  v.  Foote,  153 
App.  Div.  494,  138  N.  Y.  Supp.  221; 
Johnson  v.  Cochrane,  91  Hun,  165,  36 
N.  Y.  Supp.  283,  affirmed  in  159  N.  Y. 
555,  54  N.  E.  1092;  Desbecker  v.  Mc- 
Farline,  42  App.  Div.  455,  59  N.  Y. 
Supp.  439,  affirmed  in  166  N.  Y.  625,  60 
N.  E.  1110;  Card  v.  Moore,  68  App.  Div. 
327,  74  N.  Y.  Supp.  18,  affirmed  in  173 
N.  Y.  598,  66  N.  E.  1105;  Pescia  v.  So- 
cieta  Co-Operativa,  91  App.  Div.  506, 
86  N.  Y.  Supp.  952. 

Collin,  J,,  delivered  the  opinion  of 
the  court : 

The  action  is  to  recover  damages 
for  the  alleged  negligence  of  the  de- 
fendant by  which  the  death  of 
plaintiffs  intestate  was  caused. 
Code  Civ.  Proc.  §§  1902-1905.  The 
judgment  of  the  trial  term  conse- 
quent upon  the  verdict  in  favor  of 
the  plaintiff  was  affirmed  by  the 
nonunanimous  decision  of  the  ap- 
pellate division.  • 

Under  the  exceptions  and  the 
briefs  of  counsel  the  appeal  pre- 
sents the  single  question  whether  or 
not  the  evidence  tended  to  prove  the 
liability  of  the  defendant  for  the 
negligence  of  the  chauffeur  in  so 
driving  the  automobile  in  which  the 
defendant  was,  against  the  plain- 
tiff's intestate,  as  to  cause  his  death. 
The  evidence  concerning  the  ques- 
tion is  harmonious  and  without  con- 
tradiction. The  defendant  was  in 
the  automobile  under  the  condi- 
tions: An  agreement  in  writing 
existed  between  the  Concord  Garage 
Company,  the  owner,  or  the  repre- 
sentative of  the  owner,  of  the  auto- 
mobile, and  the  defendant,  whereby 
the  company  rented  the  automobile 
and  the  service  of  the  chauffeur  to 
the  defendant  for  the  term  of  three 
months,  to  be  used  by  him  during 
the  term  at  any  hour  of  the  day  or 
night  he  desired;  the  company 
agreed  "to  engage  and  furnish  a 


chauffeur  to  operate  and  run 
automobile  during  said  period  at  ita 
own  cost  and  expense/'  and  '"to  pay 
all  expenses  for  gasolene  used  in 
propelling  said  automobile,  together 
with  any  and  all  expenses  for  re- 
pairs or  supplies  used  in  said  auto- 
mobile,'' also  to  procure  insurance 
covering  the  defendant  from  all  li- 
ability by  reason  of  accidents,  in- 
juries of  any  kind,  or  from  any 
cause  whatsoever;  the  defendant 
agreed  '^o  pay  for  the  use  of  the 
aforesaid  automobile  and  services 
of  a  chauffeur  during  the  peri6d/'  a 
designated  sum.  The  performance 
of  the  agreement  had  been  entered 
upon  and  was  being  carried  out  at 
the  time  of  the  accident.  In  the  per- 
formance the  defendant  exercised 
no  control  in  the  selection  of  the 
chauffeur,  or  over  him,  his  wages,  or 
the  car,  other  than  to  direct  him 
when  and  where  to  come  with  the 
car  for  the  defendant,  and  where  to 
transport  him.  The  car,  when  not 
in  the  use  of  the  defendant,  i^as 
kept  in  the  garage  of  the  company, 
was  there  cared  for  and  supplied 
with  the  necessaries  by  the  com- 
pany, and  there  the  chauffeur  re- 
ceived calls  of  the  defendant  for  the 
use  of  the  car  and^the  chauffeur.  In 
the  matters  of  coming  to  and  leav- 
ing the  defendant,  and  of  taking 
him  to  the  places  directed  by  him, 
the  chauffeur  was  under  his  direc- 
tions. The  defendant  paid  for  the 
chauffeur's  luncheon  when  using 
him  at  luncheon  time,  and  paid  the 
cost  of  having  the  car  watcl^d  when 
in  the  defendant's  use,  and  it  was 
necessary  for  the  chauffeur  as  well 
as  defendant  to  leave  it  unattended. 
The  accident  happened  upon  a  street 
specifically  designated  by  defendant 
to  be  taken  by  the  chauffeur. 

In  virtue  of  those  facts  this  case 
falls  into  a  class  concerning  which 
established  legal  principles  are  ap- 
plicable and  decisive.  The  defend- 
ant was  not  liable  for  the  death  of 
the  intestate  unless  the  facts  tended 
to  prove  that  the  negligent  chauffeur 
in  driving  was  in  a  legal  sense  a 
servant  of  the  defendant.  There  is 
not  evidence  that  the  defendant  ac- 
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tively  interfered  with  and  caused 
the  manner  of  drivings  or  had 
knowledge  or  notice  that  the  chauf- 
feur was  incompetent  or  careless.  It 
was  essential,  therefore,  in  order  to 
establish  a  liability  against  the  de- 
fendant, tiiat  the  relation  of  princi- 
pal and  agent,  or  that  of  master  and 
servant,  should  exist.  King  v.  New 
York  C.  &  H.  R.  R.  Co.  66  N.  Y.  181, 
23  Am.  Rep.  37 ;  Stevens  v.  Arm- 
strong, 6  N.  Y.  435.  The  relation  of 
^  ^  principal  and  agent 

mS'iu.biiitror  obviously    did    not 

M^Sbul'Vor  ■"*"*"  «x^8*-  The  liability 
■*«"«*■«•«  •t  of  the  defendant 
r  mmm^mm.  depends  on  the  doc- 

trine of  the  liability  of  a  master 
for  the  acts  of  his  servant  done  in 
the  course  of  his  employment.  The 
relation  of  master  and  servant  is 
created  by  contract,  express  or  im- 
plied. Of  the  elements  which  may 
constitute  it,  those  that  the  servant 
must,  in  the  course  of  the  employ- 
ment, be  doing  the  work  of  the 
master  under  the  will,  direction, 
and  control  of  the  master  through- 
out all  the  details  of  the  work,  are 
essential.  Schmedes  v.  Deifaa,  214 
N.  Y.  675,  108  N.  E.  1107.  decided 
upon  the  dissenting  opinion  of 
Miller,  J.,  in  the  court  below,  153 
App.  Div.  819, 138  N.  Y.  Supp.  931 ; 
Higgins  V.  Westem  U,  Teleg.  Co. 
156  N.  Y.  75,  66  Am.  St.  Rep.  537, 
50  N.  E.  500;  Scribner's  Case,  231 
Mass.  182,  3  A.L.R.  1178,  120  N. 
E.  350 ;  Butler  v.  Townsend,  126  N. 
Y.  105,  26  N.  E.  1017.  A  servant 
may,  with  his  consent,  through  the 
agreement  of  his  master,  become 
for  the  occasion  and  time,  and  to 
the  extent  agreed  upon,  the  servant 
of  another.  A  master  may  loan  or 
let  to  another  a  servant  in  his  gen- 
eral employment,  with  the  consent 
of  the  servant,  as  he  may  his  imple- 
ments, in  such  manner  that  the 
servant  does  the  work  of  the  other 
under  the  other's  exclusive  con- 
trol, and  therefore  is,  for  the  oc- 
casion and  time,  the  servant  of  the 
other.  On  the  other  hand,  the  mas- 
ter may  agree  with  another  that  the 
master  shall  himself  perform  the 
work  of  the  other  through  his  own 
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servant,  the  master  retaining  the 
service,  direction,  and  control  of  the 
servant.  To  determine  whether  a 
given  case  falls  within  the  one  class 
or  the  other  we  must  inquire  whose 
is  the  work  being  performed. 
Schmedes  v.  Deffaa,  214  N.  Y.  675, 
108  N,  E.  1107;  Kartell  v.  T.  H. 
Simonson  &  Son  Co.  218  N.  Y.  345, 
113  N.  E,  255;  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215,  53  L.  ed. 
480,  29  Sup.  Ct.  Rep.  252 ;  Donovan 
V.  Laing  [18931  1  Q.  B.  629,  63  L. 
J.  Q.  B.  N.  S.  25,  4  Reports,  317,  68 
L.  T.  N.  S.  512,  41  Week.  Rep.  455, 
57  J.  P.  583.  In  the  Kartell  Case 
Judge  Cuddeiback  said :  ''A  servant 
in  the  general  employment  of  'one 
person,  who  is  temporarily  loaned 
to  another  person  to  do  the  latter's 
work,  becomes,  for  the  time  being, 
the  servant  of  the  borrower,  who  is 
liable  for  his  negligence.  But  if  the 
general  employer  enters  into  a  con- 
tract to  do  the  work  of  another,  as 
an  independent  contractor,  his  serv- 
ants do  not  become  the  servants  of 
the  person  with  whom  he  thus  con- 
tracts, and  the  latter  is  not  liable 
for  their  negligence.'*  218  N.  Y. 
349. 

A  servant  lent  or  let  by  his  mas- 
ter to  another  does  not  become  the 
servant  of  the  other  because  the 
other  directs  what  work  is  to  be 
done  or  in  what  way  it  is  to  be  done. 
If  the  servant  remains  subject  to 
the  general  orders  of  the  person 
who  hires  and  pays  him,  he  is  still 
his  servant,  although  specific  direc- 
tions may  be  given  him  by  the  other 
from  time  to  time  as  to  the  work  to 
be  done.  The  other  person  has  the 
right  to  exercise  the  degree  of  con- 
trol of  the  servant  essential  to  se* 
cure  the  fulfilment  of  the  agreement 
between  the  master  and  himself. 
Johnson  v.  Netherlands  American 
Steam  Nav.  Co.  132  N.  Y.  576,  30 
N.  E.  505 ;  Standard  Oil  Co.  v.  An- 
derson,  212  U.  S.  215,  226,  53  L.  ed. 
4B0,  486,  2»  Sup.  Ct.  Rep.  25^ ; 
W.  S.  Quinby  Co.  v.  Estey,  221 
Mass.  56,  108  N.  E.  908. 

Those  principles  have  been  fre- 
quently applied  to  the  letting  or  hir- 
ing of  a  carriage  or  wagon  with 
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horses  and  a  driver  to  be  used  for 
the  conveyance  of  the  hirer  or  his 
property  from  place  to  place.  The 
judicial  decisions  hold  clearly  and  al- 
most uniformly  that  in  the  care  and 
management  of  the  horses  and  ve- 
hicle the  driver  does  not  become  the 
servant  of  the  hirer,  but  remains 
subject  to  the  control  of  the  sreneral 
employer,  and  that  therefore  the 
hirer  is  not  liable  for  his  negligence 
in  driving.  Kellogg  v.  Church 
Charity  Foundation,  203  N.  Y.  191, 
38  L.R.A.(N.S.)  481,  96  N.  E.  406, 
Ann.  Cas.  1913A,  883,  3  N.  C.  C.  A. 
444 ;  Little  v.  Hackett,  116  U.  S.  366, 
379,  29  L.  ed.  652,  666,  6  Sup.  Ct. 
Rep.  391;  Quarman  v.  Burnett,  6 
Mees.  &  W.  499,  161  Eng.  Reprint, 
509,  9  L.  J.  Exch.  N.  S.  308,  4  Jur. 
969;  Hussey  v.  Franey,  205  Mass. 
413,  137  Am.  St.  Rep.  460,  91  N.  E. 
391;  Corliss  v.  Keown,  207  Mass.- 
149,  93  N.  E.  143 ;  Peach  v.  Bruno, 
224  Mass.  447,  113  N,  E.  279;  Dris- 
coll  V.  Towle,  181  Mass.  416,  63  N. 
E.  922;  Fenner  v.  Crips  Bros.  109 
Iowa,  455,  80  N.  W.  526,  6  Am.  Neg. 
Rep.  504 ;  Sacker  v.  Waddell,  98  Md. 
43,  103  Am.  St.  Rep.  374,  56  Atl. 
399, 15  Am.  Neg.  Rep.  324 ;  Frerker 
V.  Nicholson,  41  Colo.  12,  13  L.R.A. 
(N.S.)  1122,  92  Pac.  224,  14  Ann. 
Cas.  730.  The  vehicles,  with  the 
horses  and  driver,  are  let  with  the 
implied  understanding  that  the 
driver  remained  the  servant  of  the 
owner,  and  as  such  had  the  manage- 
ment of  the  property  and  exercised 
care  and  control  over  it.  The  driver 
and  the  property  are  engaged  in  the 
owner's  business  and  subject  to  his 
management,  direction,  and  control. 
It  is  inherent  in  and  a  part  of  that 
business  that  the  person  being 
transported  should  have  the  power 


of  direction  as  to  where  and  when 
he  should  be  taken. 

The  same  rule  is  applied  to  the 
letting  of  an  automobile  and  a 
chauffeur.  Shepard  v.  Jacobs,  204 
Mass.  110,  26  L.R.A.(N.S.)  442, 134 
Am.  St.  Rep.  648,  90  N.  E.  392; 
Wallace  v.  Keystone  Auto  Co.  239 
Pa.  110,  86  Atl.  699;  Gerretson  v. 
Rambler  Garage  Co.  149  Wis.  528, 
40  L.R.A.(N.S.)  457,  136  N.  W. 
186. 

In  the  present  case  the  written 
agreement  defines  the  relation  and 
liabilities  of  the  parties.  It  gave  for 
a  consideration  to  the  defendant  the 
use,  at  demand,  of  the  automobile 
and  a  chauffeur  to  operate  and  run 
it  for  a  certain  period.  The  com- 
pany possessed,  managed,  cared  for, 
and  supplied  the  automobile  and  se- 
lected, employed,  and  controlled  the 
chauffeur  who  operated  the  car  for 
it.  The  extent  of  the  defendant's 
control  was  to  direct  the  chauffeur 
when  and  where  to  come  with  the 
automobile,  where  to  go,  and  where 
to  stop.  In  obeying  those  direc- 
tions the  chauffeur  was  carrying  out 
the  company's  work  under  the 
agreement.  The  defendant  had  no 
authority,  management,  or  care 
over  the  automobile,  or  as  to  the 
manner  in  which  it  should  be  treat- 
ed or  driven.  The  chauffeur  did  the 
company's  business  in  his  own  way, 
and  the  orders  given  him  by  the  de- 
fendant merely  stated  to  him  the 
work  which  the  company  had  ar- 
ranged to  do. 

The  judgment  should  be  reversed, 
and  the  complaint  dismissed,  with 
costs  in  all  the  courts. 

Hogan,  Cardozo,  and  Crane,  JJ., 

concur. 

Hiscoek,  Ch.  J.,  and  Chase  and 
Ancbrewst  JJ.,  dissent. 


Liability  f«r  ntgiig 


ANNOTATION. 

rfEeur  fumislicd  w 
psriod. 


The  cases  on  this  subj^t  seem  hard- 
ly susceptible  of  classification,  except 
as  to  their  results.    It  will  be  observed 


that  the  underlying  question  is  wheth* 
er  the  owner  or  the  hirer  of  the  ma- 
chine is,  for  the  purposes  of  the  case. 
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the  master  of  the  chauffeur.  Cases 
where  a  car  is  hired  for  particular 
occasions  are  excluded. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (McNamara  v.  Leipzig, 
ante,  480)  that  the  hirer  of  an  auto- 
mobile with  the  service  of  a  chauffeur, 
for  three  months,  to  be  used  at  any 
hour  of  the  day  or  night  he  desires,  the 
owner  to  pay  all  expenses  for  gaso- 
lene, repairs,  and  supplies,  and  to  pro* 
cure  insurance  covering  the  hirer 
from  liability  in  case  of  accident,  is 
not  liable  for  the  negligence  of  the 
chauffeur  in  running  down  plaintiffs 
intestate  while  driving  the  defendant. 

A  motion  to  set  aside  a  judgment 
for  the  defendant  was  denied  in  a 
case  where  the  defendant  hired  the 
auto  truck  which  did  the  damage  for 
which  a  recovery  was  sought,  at  a  cer* 
lain  amount  per  week,  from  a  motor- 
renting  company  which  supplied  the 
chauffeur  and  paid  his  wages,  and  paid 
for  all  repairs,  oil,  gasolene,  etc.,  used, 
and  the  defendant  had  no  power  of 
selection  of  chauffeurs,  and  exercised 
BO  authority  or  control  over  the  one 
furnished  except  to  indicate  to  him 
where  he  was  to  go,  and  the  chauffeur 
had  no  daties  except  ^e  operation  of 
the  truck,  the  loading  and  unloading 
of  goods  being  performed  by  two  em- 
ployees of  the  defendant  furnished 
for  that  purpose  alone.  The  court  re- 
marked, however,  that  the  decisions 
under  such  conditions  were  ^tremely 
close.  Waidman  v.  Picker  Bros. 
(1912)  140  N.  Y.  Supp.  1019. 

Where  an  express  company  hires  an 
electric  van  with  a  chauffeur,  by  the 
month  or  day  (it  not  clearly  appearing 
which),  and  the  chauffeur  has  nothing 
to  do  with  the  putting  of  the  parcels 
into  the  vehicle  or  delivering  them,  a 
servant  of  the  express  company  per- 
forming these  duties,  it  was  held  not 
liable  for  an  injury  resulting  from  the 
operation  of  the  van,  it  appearing 
that  at  the  time  all  of  the  packages 
had  been  delivered  and  the  machine 
had  returned  to  the  express  company's 
office,  where  the  employee  of  that  com- 
pany had  been  left,  and  the  chauffeur 
was,  at  the  time  of  the  accident,  on 
his  way  either  to  lunch  or  to  have  the 
vehicle  repaired,  as  the  chauffeur  was 


not  ad  hoc  the  hirer's  servant.  Bohan 
V.  Metropolitan  Exp.  Co.  (1907)  122 
App.  Div.  690,  107  N.  ¥•  Supp*  630. 
The  court  said :  'In  the  preaeiit  case, 
if  the  accident  had  actually  occurred 
while  the  express  packages  were  being 
delivered,  it  might  be  that  the  defend- 
ant would  be  liable  under  the  rule  laid 
down  in  the  last  two  cases  [cases  in- 
volving liability  for  injuries  occurring 
while  goods  were  being  delivered  by 
hired  van] ;  btit  even  then  it  might  be 
doubtful,  inasmuch  as  the  chauffeur 
had  nothing  whatever  to  do  with  the 
handling  of  the  goods  of  the  defendant 
or  making  collections.  All  he  did 
was  to  obey  the  directions  ae  to  where 
he  should  take  the  vehicle.  Lewis  v. 
Long  Island  R.  Co.  (1900)  162  N,  Y. 
62,  66  N.  E.  648,  7  Am.  Neg.  Rep.  299 ; 
Johnson  v.  Netherlands  American 
Steam  Nav.  Co,  (1892)  132  N.  Y.  576, 
30  N.  E.  606.  But,  as  we  have  already 
seen,  at'  the  time  of  the  accident  he  had 
delivered  all  the  packages  for  the  de- 
fendant, and  was  not  then  engaged  in 
doing  any  work  for  it;  he  was  then 
either  taking  the  vehicle  to  the  trans- 
portation company's  office  to  have  it 
repaired,  or  else  was  engaged  in  his 
personal  business,  and  in  neither  case 
can  it  be  said  that  he  was  acting  as  the 
servant  of  the  defendlint  or  engaged 
in  its  business.  The  defendant  did 
not  own  the  vehicle,  had  no  right  to 
inspect  it,  or  give  directions  as  to  re- 
pairs. Under  such  circumstances  I 
know  of  no  rule  of  law  under  which 
defendant  can  be  held  liable.  When 
the  chauffeur  left  the  defendant's  of- 
fice for  the  purpose  of  going  back  to 
the  transportation  company's  ofliee  to 
have  the  vehicle  repaired,  or  to  get  his 
lunch,  he  ceased  to  be  the  servant  of 
the  express  company,  because  he  was 
not  then  engaged  in  doing  its  business, 
and  for  his  negligence  in  operating  the 
vehicle  while  thus  engaged  the  express 
company  is  not  liable." 

In  Macale  v.  Lynch  (1920)  —Wash. 
— ,  188  Pac.  517,  it  was  held  that  the 
owner  of  a  truck  was  liable  for  the 
negligence  of  the  chauffeur  as  he  was 
not  in  the  exclusive  control  of  the 
hirer,  where  the  hirer  engaged  a  truck 
and  driver  for  so  much  per  hour  to  be 
used  in  delivering  potatoes  from  car 
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to  warehouse  to  various  retail  dealers, 
the  hirer  meetinfir  the  truck  and  driver^ 
giving  the  latter  instructions  as  to 
where  to  go  and  going  with  hioii.  Judg- 
ment for  the  plaintiff,  however,  was 
reversed  on  another  ground. 

It  may  be  noted  that  a  general  con- 
tractor who  receives  a  day  ahead,  from 
a  customer,  notice  of  the  deliveries  it 
is  ready  to  make  and  who  assigns  the 
trucks  and  the  drivers  and  the  route, 
is  liable  for  the  negligence  of  the 
chauffeur,  and  the  customer  is  not 
liable.  Grastataro  v.  Brodie  (1919) 
189  App.  Div.  779, 179  N.  Y.  Supp.  324. 

On  the  other  hand,  judgment  in  fa- 
vor of  one  injured  by  the  negligence 
of  the  driver  of  a  truck,  against  the 
hirer  of  the  truck,  was  affirmed,  where 
the  owner  of  the  truck  had  agreed  with 
such  hirer,  who  was  a  seller  of  paint, 
that  he  would  furnish  a  truck  and 
driver  for  the  purpose  of  delivering 
goods  for  such  seller  at  so  much  per 
week,  the  owner  to  keep  the  truck  in 
repair  and  supply  the  oil  and  gasolene. 
The  only  direction  the  owner  gave  to 
the  driver  was  to  report  to  such  seller. 
The  arrangement  had  been  in  force 
about  three  years  at  the  time  of  the 
accident,  during  all  of  which  time  the 
same  driver  drove  the  truck  except 
when,  for  short  intervals,  the  owner 
would  send  another  driver.  The  court 
said :  'The  true  test  in  determining  who 
the  master  is,  in  a  case  of  this  char- 
acter, is  not  who  actually  did  control 
the  actions  and  movements  of  the  serv- 
ant in  doing  the  work,  but  who  had  the 
right  to  control.  .  .  We  hold  that 
under  the  evidence  the  question  as  to 
whether  the  driver  of  the  truck  was,  at 
the  time  of  the  injury  to  appellee,  the 
servant  of  appellant,  was  properly  sub- 
mitted to  the  jury,  and  that  the  verdict 
is  sustained  by  the  evidence."  Sar- 
gent Paint  Co.  v.  Petrovitzky  (1919) 

—  Ind.  App.  — ,  124  N.  E.  881. 

In  Bums  v.  Southern  P.  Co.  (1919) 

—  Cal.  App.  — ,  185  Pac.  876,  the  court 
reversed  a  judgment  of  nonsuit  in  fa- 
vor of  the  hirer  of  a  motor  truck  where 
the  death  of  one  riding  on  the  truck 
had  occurred  through  the  negligence 
of  the  chauffeur,  and  affirmed  a  judg- 
ment of  nonsuit  in  favor  of  the  owner 
of  the  truck.    The  hirer  conducted  a 


ranch  and  fruit  farm,  and  all  that  is 
reported  as  to  the  length  of  the  hiring 
is  the  statement  that  '*the  defendant 
Prinderville  was  a  chauffeur  engaged 
in  the  driving  of  a  truck  belonging  to 
the  defendant  Diggs,  and  was  in  the 
general  employ  of  said  defendant,  but 
at  the  time  in  question  both  chauffeur 
and  truck  had  been  hired  by  defendant 
Diggs  to  defendant  Jackson,  and  were 
under  the  exclusive  control  and  direc- 
tion of  the  latter." 

Where  a  truck  owner  let  trucks  and 
furnished  chauffeurs  to  a  company, 
with  which. such  company  made  its 
own  deliveries,  the  chauffeurs  report- 
ing night  and  morning  to  the  truck- 
man's garage,  it  was  held  that  the 
hirer  was  liable  for  damages  for  per- 
sonal injuries  resulting  from  the  neg- 
ligence of  the  chauffeur  furnished  to 
it  by  the  truck  owner,  although  the 
contract  provided  that  the  relation 
of  master  and  servant  should  not  exist 
between  the  hirer  and  the  employees  of 
the  truck  owner  to  the  end  that  no 
claim  should  be  made  against  such 
hirer  for  the  negligence  of  such  em- 
ployees, that  the  truck  owner  should 
indemnify  the  hirer  in  that  behalf,  and 
take  out  indemnity  insurance  in  its 
favor.  Finegan  v.  H.  C.  &  A.  L  Piercy 
Contracting  Co.  (1919)  189  App.  Div. 
699,  178  N.  Y.  Supp.  786. 

In  Braxton  v.  Mendelson  (1920)  190 
App.  Div.  278,  179  N.  Y,  Supp.  845,  it 
was  held  that  the  owner  of  trucks  who 
employed  and  paid  the  chauffeurs  was 
not  liable  for  the  negligence  of  the 
chauffeur  of  one  of  them,  where,  under 
a  yearly  contract,  such  owner  fur- 
nished the  trucks  to  work  for  the  day 
for  a  dairy  company,  the  trucks  being 
continuously  in  possession  of  the  dairy 
company  and  under  its  sole  control,  ex- 
cept when  being  repaired  at  the  own- 
er's expense.  The  chauffeurs  were 
hired  and  paid  by  the  truck  owner, 
but  took  their  orders  from  the  dairy 
company,  and  the  truck  in  question 
was  engaged  in  the  dairy  company's 
business  when  the  accident  occurred. 
The  court  said :  "Under  these  condi- 
tions the  rules  laid  down  in  McNamara 
V.  Leipzig,  227  N.  Y.  291,  125  N.  E.  244 
(November  25,  1919),  become  applica- 
ble.   Here  the  work  being  performed 
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was  that  of  the  dairy  comiMtny,  to 
which  the  services  of  defendant's 
chauffeur  had  been  let,  with  the  sole 
use  of  the  truck,  and  the  chauffeur 
was  doing  the  work  of  the  dairy  com- 
pany, under  its  exclusive  control,  and 
therefore  for  the  occasion  and  time 
was  the  servant  of  the  dairy  company. 
It  follows  that  the  implied  finding  of 
the  jury  that  the  chauffeur  was  the 
servant  of  defendant  is  without  evi- 
dence to  support  it." 

In  Baum  v.  Link  (1920)  110  Misc. 
297,  180  N.  Y.  Supp.  468,  it  was  held 
to  be  error  to  dismiss  a  complaint 
against  the  hirer  of  an  automobile 
based  on  the  negligence  of  the  chauf- 
feur, where  the  contract  between  the 
owner  and  the  hirer  provided  that  the 
hiring  should  be  of  the  car  with  the 
driver  for  one  year  "to  do  such  labor 
and  perform  such  services  at  such 
time  and  in  such  place"  as  the  hirer 
should  from  time  to  time  reasonably 
direct,  the  hirer  to  have  the  privilege 
of  paying  the  chauffeur  and  to  charge 
the  amount  to  the  sum  to  be  paid  by 
him  under  the  contract;  although  the 
owner  testified  that  the  chauffeur  was 
under  his  direction  and  that  he  never 
took  any  orders  from  the  hirer.  The 
court  distinguished  the  reported  case 
(McNamara  v.  Leipzig,  aiite,  480) 
as  follows ;  ''In  the  McNamara  Case  it 
was,  however,  shown  that  the  owner 
of  the  automobile  agreed  to  pay  the 
expenses  for  gasolene  used  in  pro- 
pelling said  automobile,  together  with 
all  expenses  for  repairs  and  supplies 
used  for  said  automobiles ;  whereas,  in 
the  present  case,  the  owner  of  the  au- 
tomobile did  not  agree  to  pay  for  any 
expenses  or  supplies  used  in  said  auto- 
mobile, except  that  he  agreed  that  the 
automobile  'at  all  times  shall  be  in 
good  serviceable  condition,  and  that 
he  will  procure  the  necessary  insur- 
ance, compensation,  and  otherwise/ 
Moreover  in  the  McNamara  Case  the 
chauffeur  was  under  the  defendant's 
direction  only  in  the  matter  of  coming 
to  and  leaving  the  defendant,  and  of 
taking  him  to  the  place  directed  by 
him,  while  in  the  present  case  the  con- 
tract provides  that  the  'automobile 
wagon  and  driver  will  be  fit  for  the 
purposes  of  the  said  A.  Langstadter's 


business,  .  •  «  and  that  they  will 
obey  the  reasonable  directions  of  the 
said  A.  Langstadter  and  perform  such 
labor  as  he  shall  from  time  to  time 
direct.' " 

Where  the  board  of  county  commis- 
sioners made  a  contract  for  the  use 
of  an  automobile  on  occasions  of  visits 
to  the  county  asylum  by  its  mem- 
bers, the  county  agreeing  to  pay  for 
.the  upkeep  of  the  machine  and  pay  the 
wages  of  the  chauffeur,  in  considera- 
tion of  which  its  board  of  commis- 
sioners were  to  have  the  exclusive  use 
of  the  automobile  when  called  for  by 
them,  and  on  a  trip  for  the  commis- 
sioners an  accident  occurred  from  the 
negligence  of  the  chauffeur,  who 
served  the  owner  as  dining  room  boy 
and  driver  of  the  car,  it  was  held  that 
at  the  time  of  the  accident  the  car  was, 
in  legal  contemplation,  in  the  posses- 
sion of  the  chauffeur  as  the  servant  of 
the  board  of  commissionera,  and  not 
of  the  owner.  Core  v.  Resha  (1917) 
140  Tenn.  408,  204  S.  W.  1149. 

A  logging  contractor  was  held  liable 
for  an  accident  caused  by  the  negli- 
gence of  the  driver  of  a  truck,  where 
its  owners  were  to  furnish  it  and  the 
driver,  and  the  contractor  was  to  fur- 
nish oil  and  gas  and  any  repairs,  and 
the  truck's  time  was  to  be  with  the 
driver's  time;  if  the  driver  worked 
more  than  eight  hours,  the  truck  was 
to  be  more  than  eight  hours;  that 
price  was  to  be  an  eight-hour  price, 
and  over  that  the  truck  was  to  draw 
the  same  ratio.  The  court  said :  "To 
our  minds,  the  question  of  control  of 
operation  is  the  determining  factor  in 
this  case.  The  respondents  in  the 
course  of  business  had  transferred  the 
vehicle  and  driver  to  the  control  of  the 
hirer,  who  alone  could  say  where  and 
in  what  the  work  of  the  truck  should 
thereafter  consist,  and  if  this  effected 
a  transfer  of  control  it  must,  ipso 
facto,  have  effected  a  transfer  of  re- 
sponsibility. If  such  be  the  fact,  we 
feel  that  respondent's  contention  that 
the  hirer  stood,  in  relation  to  the  law 
of  this  case,  as  if  he  had  purchased 
the  truck  and  hired  the  driver,  must 
logically  follow.  There  being  no  dis- 
puted facts  to  go  to  the  jury,  the  trial 
court  did  not  err  in  so  deciding  as  a 
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matter  of  law."  Olson  v.  VenesB 
(1919)  105  Wash.  699,  178  Pac.  822. 

Judgment  for  the  plaintiff  was  re- 
versed where  he  sued  for  personal  in- 
juries caused  by  an  automobile  truck, 
and  the  evidence  showed,  without  con- 
tradiction, that  the  truck  was  owned 
by  the  defendant,  which  paid  the 
wages  of  the  chauffeur;  that  the 
truck,  however,  was  rented  out  to  an- 
other concern,  the  Turner  Company, 
which  was  engaged  in  snow  removal; 
that  the  chauffeur  took  his  instruc- 
tions from  that  company;  and  that, 
in  point  of  fact,  although  his  wages 
were,  under  the  agreement,  to  be  paid 
by  the  defendant,  he,  personally,  had 
been  hired  for  this  job  by  the  Turner 
Company.  The  court  said:  "Under 
the  circumstances,  if  there  is  any  lia- 
bility, it  is  that  of  the  Turner  Com- 
pany and  not  of  the  defendant."  Dia- 
mond V.  Sternberg  Motor  Truck  Co. 
(1914)  87  Misc.  805,  149  N.  Y.  Supp. 
1000. 

Though  the  nonresponsibility  of  a 
motor  company  for  the  negligence  of 
a  chauffeur  was  held  in  De  Perri  v. 
Motor  Haulage  Co.  (1918)  185  App. 
Div.  384,  173  N.  Y.  Supp.  189,  not  to  be 
a  necessary  legal  inference  from  the 
terms  of  an  agreement,  purporting  in 
its  introductory  part  to  be  for  the 
hauling  of  material  from  the  plant  of 
a  road  contractor  to  a  job  on  which 
it  was  engaged,  by  which  the  motor 
company  was  to  furnish  several  trucks 
with  drivers,  gasolene,  and  oil  at  a 
specified  sum  per  day,  "to  carry  on 
your  (road  contractor's)  work," — ^the 
court  observing  that  the  contract  was 
susceptible  of  either  construction,  and 
that  the  course  of  dealing  under  it  was 
a  helpful  guide  in  reaching  a  correct 
conclusion — a  judgment  against  the 
motor  company  in  favor  of  an  em- 
ployee of  the  road  contractor,  injured 
while  riding  home  in  a  truck  after  his 


day's  work,  was  reversed,  it  appear- 
ing that  no  control  over  the  driver 
was  exercised  by  anyone  except  the 
road  contractor;  and  that  the  motor 
company,  upon  learning  that  the  road 
contractor's  men  were  riding  on  the 
trucks,  instructed  the  drivers  not  to 
haul  any  more  of  them  without  specific 
orders  from  the  road  contractor,  and 
that  a  representative  of  the  latter  told, 
or  at  least  requested,  the  drivers  to 
carry  the  men  during  a  street  railway 
strike.  The  court  said  that  the  uncon- 
tradicted testimony  that  the  trucks 
were  used  for  everything  that  the  road 
contractor  directed  was  inconsistent 
with  the  plaintifTs  claim  that  the 
motor  company  had  merely  undertak- 
en, as  independent  contractor,  to  haul 
the  material  from  the  plant  to  the  job; 
and  that  a  provision  of  the  contract 
for  the  payment  of  the  motor  com- 
pany, whether  the  trucks  were  in  use 
or  not,  furnished  strong  evidence 
against  the  plaintiff's  view.  The  in- 
structions which  the  motor  company 
gave  with  reference  to  carrying  the 
men  were  regarded  as  rather  empha- 
sizing its  understanding  that  the  driv- 
ers were  subject  to  the  orders  of  the 
road  contractor.  Finally,  the  court 
said  that,  assuming  that  the  contract 
was  for  the  transportation  of  material 
from  the  plafit  to  the  job,  the  hauling 
of  the  workmen  was  in  the  interest 
of  the  road  contractor,  not  of  the  rao- 
tor  company. 

In  Neuschaefer  v.  Colonial  Sand  & 
Stone  Co.  (1920)  180  N.  Y.  Supp.  413, 
it  does  not  appear  that  the  hiring  was 
for  more  than  a  day. 

For  validity,  construction,  and  ef- 
fect of  statutes  which  make  owner  re- 
sponsible, or  create  a  lien  for  injury 
or  damage  inflicted  by  another  oper- 
ating an  automobile,  see  the  annota- 
tion to  Wolf  V.  Sulik,  4  A.L.R.  356. 

B.  B.  B« 
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CLAKA  BERG,  Appt, 

V. 

W.  A,  JOHNSON, 

Ark4tn«as  Supreme  Court -^  June  23,   1919, 

(_  Ark.  — ,  213  S.  W.  393.) 

Deed  —  to  partiierBhip  —  effect. 

1.  Conveyance  of  real  estate  to  a  partnership,  in  the  name  of  which 
only  the  surname  of  one  partner  is  mentioned,  vests  the  legal  title  in  him. 
[See  note  on  this  gu€9twn  beginning  on  puge  500.] 


Courts  —  transfer  to  equity  —  refor- 
mation of  deed  —  absence  of  plead-^ 
ing. 

2.  An  action  to  recover  possession 
of  real  estate  should  not  be  trans- 
ferred to  equity  on  the  ground  that 
reformation  of  a  deed  so  as  to  show  the 
true  date  of  the  execution  sale  under 
which  it  was  executed  w^. necessary, 
if  the  pleadings  do  not  show  any  de- 
fect in  the  deed  and  there  is  no  prayer 
for  equitable  relief. 

Reformation  of  instrument  —  neces- 
sity. 

3.  An  action  to  recover  real  proper- 
ty need  not  be  transferred  to  equity  to 
reform  a  deed  in  plaintiff's  chain  of 
title,  which  runs  to  a  partnership  in 
which  the  surname  of  only  one  partner 
appears,  if  there  is  no  prayer  for  ref-' 
onnation  and  a  partition  suit  has  set- 
tled the  rights  of  all  parties  claiming 
equitable  interests  in  the  property. 

Tax  —  sale  —  defect  in  certificate  of 
acknowledgment  —  effect, 

4.  The  use  of  a  i>ortion  of  the  name 
of  the  grantee  as  part  of  Hie  name 
of  the  clerk  in  the  certificate  of  ac- 
knowledgment by  the  clerk  of  court 
to  a  tax  deed  does  not  defeat  the  deed 
or  require  reformation,  if  it  is  clear 
from  the  deed  and  acknowledgment 
that  the  deed  was  executed  and  ac- 
knowledged by  the  clerk. 


Laches  —  as  defense  to  action  to  re- 
cover real  estate 
.6.  The  plea  of  laches  is  not  available 

in  an  action  to  recover  possession  of 

real  estate  where  no  equitable  relief 

is  sought  in  the  compliaint.' 
[See  9  R.  q.  L.  882.] 

Adverse  possession  —  sufficiency  of 
showing  of  title. 

6.  Possession  of  real  estate  under 
tax  deed  for  a  period  sufficient  to  give 
title  by  adverse  possession  is  not 
shown  by  an  affidavit  filed  in  support 
of  a  petition  to  recover  possession  of 
the  land,  which  merely  alleges  that 
defendant  claims  the  land  under  a  tax 
sale,  without  shoiiving  the  date  pf  sale, 
or  how  long  defendant  had  been  in 
possession. 

Pleading  —  effect  of  allegation. 

.  7.  An  allegation  in  a  complaint  to 
recover  possession  of  real  estate  as  to 
the  time  of  defendant's  possession  is 
not  binding  upon  plaintiff  so  far  as  it 
relates  to  defendant's  plea  of  the  Stat- 
ute of  Limitations^ 

Jury  —  right  to  -*^  action  to  recover 

real  estate. 

8.  A  plea  of  the  Statute  of  Limita* 
tions  in  an  action  to  recover  possession 
of  real  estate  raises  an  issue  upon 
which  plaintiff  is  entitled  to  trial  by 
jury. 

[See  9  R.  C.  L.  916,  917;  16  R.  C.  L. 
•215.J 


Appeal  by  plaintiff  from  a  decree  of  the  Chancery  Court  for  Clay 
County  (Wheatley,  Ch.)  in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  real  estate.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  F.  G.  Taylor,  for  appellant : 
Neither  the  Statute  of  Limitation  of 
two  years  nor  the  Statute  of  Limita- 
tion of  seven  years  affects  the  claim  of 
the  plaintiff  in  this  cause. 


Deane  v.  Moore,  105  Ark.  309,  161 
S.  W.  286. 

Title  by  adverse  possession  cannot 
be  built  up  against  a  married  woman. 

Harvey  v.  Douglass,  73  Ark*  221,  88 
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S.  W.  946;  Rowland  v.  McGuire,  64 
Ark.  412,  42  S.  W.  1068;  Fox  v.  Drewry, 
62  Ark.  316,  35  S.  W.  533;  Hershy  v. 
Latham,  42  Ark.  305;  Kirby,  Dig.  § 
5056. 

Plaintiff  is  not  barred  by  the  doc- 
trine of  laches. 

McFarlane  v.  Grober,  70  Ark.  371, 
91  Am.  St.  Rep.  84,  69  S.  W.  56;  Taylor 
V.  Leonard,  94  Ark.  122,  126  S.  W. 
387;  Rowland  v.  McGuire,  67  Ark.  320, 
55  S.  W.  16 ;  Anders  v.  Roark,  108  Ark. 
248, 156  S.  W.  1018;  Waits  v.  Moore,  89 
Ark.  19,  115  S.  W.  931;  Galloway  v. 
Battaglia,  133  Ark.  441,  202  S.  W. 
836. 

The  taxes  should  have  been  uniform 
throughout  the  county,  otherwise  the 
tax  sale  is  void. 

Hutchinson  v.  Ozark  Land  Co.  57 
Ark.  554,  38  Am.  St.  Rep.  258,  22  S.  W. 
173. 

If  the  firm  style  contains  one  or 
more,  but  not  all  the  parties,  a  convey- 
ance to  the  partnership  in  such  style 
vests  the  legal  title  in  the  partner  or 
paHners  whose  names  appear,  but  in 
trust  for  the  firm,  and  such  named 
partners  can  convey  title  to  the  prop- 
erty. 

30  Cyc.  432;  Gossett  v.  Kent,  19 
Ark,  603;  Cole  v.  Mette,  65  Ark.  503, 
67  Am.  St.  Rep.  945,  47  S.  W.  407; 
Spaulding  Mfg.  Co.  v.  Godbold,  92  Ark. 
63,  29  L.R.A.(N.S.)  282,  135  Am.  St. 
Rep.  168,  121  S.  W.  1063,  19  Ann.  Cas. 
947;  Morse  v.  Carpenter,  19  Vt.  613. 

Proof  of  possession  without  showing 
how  or  by  what  act  it  was  maintained 
is  not  evidence  of  adverse  possession. 

Brookfield  v.  Stephens,  40  Ark.  366. 

The  burden  of  proof  is  on  the  person 
who  claims  title  by  adverse  possession. 

McConnell  v.  Day,  61  Ark.  464,  83  S. 
W.  731 ;  Nicklace  v.  Dickerson,  65  Ark. 
422,  46  S.  W.  945;  Calhoun  v.  Moore, 
79  Ark.  109,  94  S.  W.  931;  Gaither  v. 
Gage,  82  Ark.  51,  100  S.  W.  80;  Maney 
V.  Dennison,  110  Ark.  571,  163  S.  W. 
783;  Newman  v.  Peay,  117  Ark.  579, 
176  S.  W.  143;  Love  v.  Cowger,  130 
Ark.  445,  197  S.  W.  853 ;  Jones  v.  Tem- 
ple, 126  Ark.  86,  189  S.  W.  847. 

Mr.  G.  B.  Oliver,  for  appellee: 

The  grantee  in  the  sheriff's  deed  was 
Hecht  &  Brother.  This  conveys  an 
equitable  title  only,  and  will  not  sus- 
tain an  action  in  ejectment. 

Percifull  v.  Piatt,  S6  Ark.  456; 
Cooper  V.  Newton,  68  Ark.  150,  56  S. 
W.  867;  Hendren  v.  Wing,  60  Ark.  561, 
46  Am.  St.  Rep.  218,  31  S.  W.  149; 
Spaulding  Mfg.  Co.  v.  Godbold,  92  Ark. 


63,  29  L.R.A.(N.S.)  282,  135  Am.  St. 
Rep.  168,  121  S.  W.  1063,  19  Ann.  Cas. 
947;  30  Cyc.  431. 

The  two  years'  Statute  of  Limita- 
tions runs  agaiMst  married  women. 

Sims  V.  Cumby,  53  Ark.  418,  14  S.  W. 
623;  Sparks  v.  Farris,  71  Ark.  117,  71 
S.  W.  255,  945. 

In  fact,  in  both  law  and  equity,  a 
demurrer  to  the  complaint  on  the 
ground  that  it  showed  on  its  face  tiiat 
the  cause  of  action  was  barred  by  lim- 
itations would  have  been  sustained. 

McGehee  v.  Blackwell,  28  Ark.  27; 
Evans  v.  Pettus,  112  Ark.  572,  166  S. 
W.  955;  Collins  v.  Mack,  31  Ark.  684; 
Hutchinson  v.  Hutchinson,  34  Ark. 
164;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Brown,  49  Ark.  253,  4  S.  W.  781 ;  An- 
thony V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
108  Ark.  219,  157  S.  W.  394;  Rogers  v. 
Ogbum,  116  Ark.  233,  172  S.  W.  867; 
Mueller  v.  Light,  92  Ark.  522,  31  L.R.A, 
(N.S.)  1013,  123  S.  W.  646. 

McCiilIoch,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

Appellant  instituted  this  action 
against  appellee  in  the  circuit  court 
of  Clay  county  to  recover  possession 
of  a  tract  of  land  containing  80 
acres  in  that  county,  alleged  to  be  in 
the  unlawful  possession  of  appellee. 
The  cause  was  transferred  to  the 
chancery  court  over  the  objection  of 
appellant,  and  proceeded  to  a  final 
decree  in  favor  of  appellee. 

Appellant's  chain  of  title  runs  as 
follows:  The  land  was  purchased 
from  the  state  of  Arkansas  in  July» 
1872,  by  a  copartnership  composed 
of  P.  H.  Young,  James  Surrige,  and 
Joseph  T.  Fisher,  and  was,  in  the 
year  1877,  sold  under  execution 
against  said  purchaser,  and  at  the 
execution  sale  was  purchased  by 
Hecht  &  Brother,  a  copartnership 
composed  of  Levi  Hecht  and  Samuel 
Hecht.  Upon  the  expiration  of  the 
statutory  time  for  redemption,  the 
sheriff  of  Clay  county  executed  a 
deed  pursuant  to  the  sale,  which 
purported  to  convey  the  land  to  the 
copartnership  by  that  name  without 
specifying  the  individual  names  of 
either  of  the  partners.  Samuel 
Hecht  died  intestate,  leaving  i^pel- 
lant  and  other  children  as  his  heirs 
at  law,  and  in  a  partition  suit  be- 
tween said  heirs  and  Levi  Hecht  thft 
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tract  in  controversy  was  allotted  to 
the  heirs  of  Samuel  Hecht.  The 
other  heirs  of  Samuel  Hecht  con- 
veyed their  interest  to  appellant. 

Appellee  claims  title  under,  a  tax 
sale  in  the  year  1889,  at  which  sale 
J.  M.  Stephens  became  the  purchas* 
er.  Stephens  conveyed  the  land  in 
the  year  1893  to  H.  H.  Williams,  and 
Williams  conveyed  to  appellee  by 
deed  dated  November  28,  1913. 
This  action  was  begun  on  December 
15,  1915. 

The  first    question    presented  is 
whether    or  not  the  circuit  court 
erred  in  transferring  the  cause  to 
the  chancery  court.    The  ruling  of 
the  court  in  transferring  the  cause 
is  defended  by  learned  counsel  for 
appellee,  first,  on  the  ground  that 
there  is  a  defect  in  the  sheriff's  deed 
under  the  execution  sale,  in  that  it 
recites  the  sale  to  have  been  made 
by  the  officer  after  the  return  day 
of  the  writ,  and  that  a  reformation 
of  the  deed  so  as  to  show  the  true 
date  of  the  sale  is  essential  to  ap- 
pellant's cause  of  action  for  the  re- 
covery of  the  land.    The  answer  to 
this  contention  is  that  the  pleadings 
do  not  show  any  defect  in  the  sale 
with  respect  to  the  sale  being  made 
after  the  return  day  of  the  writ, 
and  there  is  no  prayer  for  equitable 
relief.    There  was  an  amendment  to 
the  complaint,  substituting  a  new 
copy  of  the  sheriff's  deed  and  alleg- 
ing that  the  copy  originally  exhibit- 
ed    contained     the 
wrong  date;  but  it 
is  not  alleged  that 
there  was  any  error 
in  the  recitals  of  the 
deed  concerning  the  date  of  sale,  nor 
is  there  any  prayer  for  reformation. 
Next,  it  is  urged  that  the  sheriff's 
deed  of  conveyance  to  the  copartner- 
ship   under  that  name    (Hecht  & 
Brother) ,  without  specifying  the  in- 
dividual names  of  either  of  the  part- 
ners,  conveyed  only  the   equitable 
title,  and  that  it  was  essential  to  ap- 
pellant's cause  of  iiction  for  the  case 
to  be  transferred  to  equity  so  that 
the  deed  could  be  reformed.    Again, 
it  may  be  said  in  answer  to  this 
contention  that  there  was  no  prayer 
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for  a  reformation,  nor  was  that  es- 
sential to  appellant's  right  of  action, 
for  the  reason  that 
the    deed  conveyed  '^^^^r^*  *S'*t 
the  legal  title  to  the 
copartner  whose  surname  was  stat- 
ed,  and   the   subsequent   partition 

suit         settled         the    R^^orm.tlo- 
rights    of    all    other    ©r  instruments 

parties  who  had  an  »•^•^-"''• 
equitable  interest.  In  PercifuU  v. 
Piatt,  36  Ark.  456,  it  was  decided 
that  a  deed  to  a  partnership  under 
the  firm  name,  which  expressed  the 
surname  and  initials  of  one  of  the 
copartners,  operated  as  a  convey- 
ance of  the  legal  title  to  the  co- 
partner so  named,  and  in  Cole  v. 
Mette,  66  Ark.  503,  67  Am.  St.  Rep. 
945,  47  S.  W.  407,  it  was  held  that 
a  conveyance  to  a  copartnership 
under  the  firm  name,  which  ex- 
pressed the  surnames,  but  not  the 
Christian  names,  nor  initials,  of  the 
copartners,  was  sufficient  to  convey 
the  legal  title  to  both  of  the  copart- 
ners. In  disposing  of  that  question 
in  the  case  of  Cole  v.  Mette,  the 
court  approved  ttie  case  of  Fletcher 
V.  Mansur,  5  Ind.  267,  where  it  was 
held  that  "a  deed  to  one  person,  de- 
scribing him  by  his  surname  only, 
is  not  for  that  reason  void." 

In  the  present  case  only  the  sur- 
name of  one  of  the  partners  was 
stated  in  the  conveyance,  and^  under 
the  doctrine  of  the  cases  just  re- 
ferred to,  that  was  sufficient  to  con- 
vey the  legal  title  to  him.  It  became 
just  a  question  of  identification,  and 
the  only  difference  between  this  case 
and  the  case  of  Cole  v.  Mette  is  a 
matter  of  degree  of  proof  of  identi- 
fication ;  it  being  said  in  the  opinion 
in  that  case  that  the  fact  that  the 
surnames  of  both  of  the  partners 
being  mentioned  afforded  better 
means  of  identification  than  where 
the  name  of  only  one  of  them  was 
mentioned.  It  is  clear,  therefore, 
that  appellant  showed  in  her  plead- 
ings a  legal  title  to  the  land  and  the 
right  to  immediate  possession,  and 
was  entitled  to  sue  at  law. 

It  is  further  contended  that  ap- 
pellee set  up  sufficient  grounds  in 
his  answer  to  justify  the  transfer 
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of  the  cause  to  equity,  in  that  the 
original  tax  deed  under  which  he 
claimed  was  imperfect,  because  the 
name  of  the  clerk  of  the  court  was 
not  specified  in  the  certificate  of  ac- 
knowledginent.  W.  E.  Spence  was 
the  county  clerk  who  executed  the 
deed,  and  J.  M.  Stephens  was,  as  be- 
fore stated,  the  purchaser.  The 
deed  was  in  the  form  specified  by 
statute  and  mentioned  the  name  of 
the  grantee  and  the  name  of  the  of •» 
ficer  who  made  the  conveyance.  The 
certificate  of  acknowledgment  fol* 
lowed  the  form  specified  in  the  stat- 
ute, but  erroneously  mentioned  the 
name  of  the  clerk  as  ''W.  E. 
Stephens/*  It  was  certified,  how- 
ever, that  the  party  who  appeared 
and  executed  the  conveyance  was 
the  clerk  of  the  county  court,  who 
was  personally  known  to  the  officer, 
and  acknowledged  that  he  executed 
the  conveyance  "as  clerk  of  the 
county  court  of  said  county."  The 
only  error  in  the  certificate  of  ac- 
knowledgment was  in  stating  the 
name  of  the  clerk,  and  this  was  an 
obvious  clerical  error,  which  did 
not  defeat  the  conveyance;  for  it  is 

T  x-MRie-def  et  ^'^^  from  the  deed 
iiTo^rittcAte  o^f    and       acknowledg- 

mJiA^iecr        n^wt  th»t  the  deed 

was  executed  by  W. 
E.  Spence  as  clerk  of  the  county, 
and  was  duly  acknowledged  by  him 
before  the  officer. 

There  were  no  grounds  for  trans- 
ferring the  cause  to  the  chancery 
court,  as  appellant  b^d  based  her 
right  of  action  on  a  legal  title  to  the 
land,  and  sought  only  a  legal  rem- 
edy, and   appellee  offered  no  equi- 

^   ^  table    defense,    ex- 

fenne  tcT  action        CCpt      the      plea      Of 

;?ar^TaV..  la<^hes,  but  that  plea 

was  not  available 
where  no  equitable  relief  was  sought 
in  the  complaint.  Rowland  v.  Mc- 
Guire,  67  Ark.  320,  55  S.  W.  16. 

It  is  insisted  that  the  complaint 
and  one  of  the  exhibits  show  affirm- 
atively that  appellant's  right  of 
action  was  barred  by  limitation,  and 
that  for  tiiat  reason  the  error  in 
transferring  the  cause  to  chancery 
was  harmless.    An  examination  of 


the  record,  however,  does  not  sus- 
tain that  contention.   The  complaint 
sets  out  wpellant's  chain  of  title, 
and  containa  an  allegation  that  ap- 
pellee "is  in  the  unlawful  possession 
of  said  lands,  and  has  been  for  two 
years  past."     The   complaint    con- 
tains no  allegation  with  respect  to 
the  character  of  appellee's  posses- 
sion, except  that  it  is  unlawful.     It 
is  not  alleged  that  the  possession 
was  adverse,  or  that  it  was  held  un- 
der any  claim  of  ownership  under  a 
tax  deed,  or  otherwise.    It  is  true 
there  was  an  affidavit  filed  with  the 
complaint  which  was  made  by  ap- 
pellant's attorney,  stating  that  "she 
is  informed  and  believes"  that  ap- 
pellee claims  the  land  in  controversy 
"by  reason  of  a  sale  of  said  land  for 
the  taxes  on  the  same,"  and  that  ap- 
pellant had  tendered  to  appellee  "a 
sum  of  money  equal  to  the  amount 
of  taxes  and  costs  first  paid    for 
said  land,  with  interest  thereon  from 
the  date  of  payment  thereof,  and  the 
amount  of  taxes  paid  thereon  by  the 
purchaser  subsequent  to  such  sale, 
with  interest  thereon,  and  the  value 
of    improvements    made    on    such 
land."    The  affidavit  does  not  recite 
the  date  of  the  tax  sale  or  deed,  nor 
does  it  contain  any  allegation  that 
appellee  was  in  possession  under  a 
tax  deed.    The  affidavit  does    not 
constitute  a  part  of  the  pleadings  in 
the  case;   but,  even   if  it  were    ao 
treated,  it  is  not  sufficient  to  shoifv 
on  its  face,  either  by  itself  or  in  con- 
nection with  the  allegations  of  the 
complaint,    that    appellee  occupied 
the    premises     ad-  A«iTevM>jN»nt««H«- 
versely      for     two  Vrt^^ui^2t^ 
years    under  a  tax  ♦"in- 
deed.   For  that  reason  it  is  not  cor- 
rect to  say  that  the  complaint  shovrs 
affirmatively  that  appellant's  right 
of  action  is  barred.    It  is  undisputed 
that  appellee  claims  the  land  under 
a  tax  deed,  but  the  testimony  does 
not  show  beyond  controversy   that 
there  was  an  adverse  holding  under 
that  deed  for  two  years  before  the 
commencement  of  this  action. 

The  allegation  in  the  complaint 
with  respect  to  the  unlawful  posses- 
sion of  appellee  for  two  years  before 
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the  commencement  of  the  action  was 
not  necessary,  so  far  as  the  length 
of  time  of  said  possession  was  con- 
cerned, to  a  statement  of  appellant's 
cause  of  action  for  the  recovery  of 
the  land,  and  was  included  merely 
for  the  purpose  of  setting  forth  the 
facts  upon  which  a  recovery  of  the 
rents  and  profits  could  be  based.  On 
the  trial  of  the  action  it  would  oper- 
ate as  an  admission  on  the  part  of 
appellant  as  to  the  length  of  time 

appellee    had    been 

"'SlXTfo'?*    in    possession,    but 

she  was  not  conclu- 
sively bound  by  the  allegation  so  far 
as  it  related  to  appellee's  plea  of  the 
Statute  of  Limitations.  Appellant 
was  entitled  to  a  trial  by  jury  in  a 
court  of  law  on  the  issue  raised  by 

appellee's    plea    of 
****    the  Statute  of  Limi- 
tations,     and     this 
privilege    was    de- 
nied by  the  transfer  to  equity. 

The  decree  is,  therefore,  reversed, 
and  the  cause  is  remanded,  with  di- 
rections to  remand  the  cause  to  the 
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Circuit  Court  for  further  proceed- 
ings not  inconsistent  with  this 
opinion. 


action    to 
ratate. 


HOTE* 

The  question  considered  in  the  re- 
ported case  (Berg  v.  Johnson,  ante, 
489),  whether  a  deed  in  which  a  part- 
nership is  named  as  grantee,  without 
specifying  the  individual  names  of  the 
partners,  is  effectual  to  pass  the  legal 
title,  is  discussed  in  a  note  in  1  A.L.R. 
564,  on  "Effect  of  designating  grantee 
in  deed*  or  mortgage  by  firm  name," 
in  which  it  appears  that  while  the 
authorities  agree  that  a  partnership, 
as  such,  cannot  take  or  hold  the  legal 
title  to  r^al  estate,  there' is  a  difference 
of  opinion  as  to  whether  or  not  the 
legal  title  passes  to  the  members  of  the 
firm,  or,  if  it  does  pass,  whether  it 
vests  in  all  the  partners,  or  only  in 
those  whose  surnames  appear  in  the 
partnership  title. 

Since  the  compilation  of  such  note, 
no  other  decisions  have  been  reported. 
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Arkansas  Supretne  Cowrf  — Jwfy  14,   19 lO. 

(—  Ark.  — ,  216  S.  W.  11.) 

Explosion  —  ^es  ipsa  loquitur"  — -  wrecking  of  building  to  injury  of  em- 
ployee. 

L  The  maxim  ''res  ipsa  loquitur"  is  applicable  to  the  wrecking  of  a 
buildinsr  to  the  injury  of  an  employee  of  a  tenant  by  an  explosion  from 
unknown  cause,  where  all  of  the  fixtures  and  appliances  containing  the 
gas  and  ammonia  in  the  building,  which  alone  might  have  caused  the 
explosion^  are  exclusively  under  the  control  of  the  owner  of  the  property^ 
against  whom  the  action  is  brought. 

[See  note  on  this  question  beginning  on  page  500.] 


Pleading  —  negligence  —  conclusions 
of  law* 

2.  Allegations  of  negligence  result- 
ing in  personal  inj-uries,  whic^  are  in 
effect  mere  eonclusiens  of  law,  are  not 
sufficient  to  state  a  ea«se  of  action. 

[See  21  R.  C.  L.  440,  499.] 


Negl^encje  •*-  effect  of  maximi  'ires 
ipsa  loqiUlttir*" 

8.  The  doctrine  of  "res  ipsa  loqui- 
tur" does  not  dispense  with  the  re- 
quirement that  the  one  alleging  negli- 
gence must  prdve  it,  but  relates  only 
to  the  mode  of  proving  it. 

[See  20  R.  C.  L.  187  et  seq„  194.] 
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Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Sebastian 
County  (Little,  J.)  sustaining  a  demurrer  to  and  dismissing  the  complaint 
in  an  action  brought  to  recover  damages  for  the  death  of  plaintiffs' 
intestate,  alleged  to  have  been  caused  by  defendants'  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  T.  J.  Wear  for  appellants.  apolis  Natural  Gas  Co.  140  Ind.  335, 

Messrs.  Hill,  Fitzhugh,  &  Brizzolara     29  L.R.A.  355,  49  Am.  St.  Rep.  199,  37 


and  Daily  &  Woods,  for  appellees: 

No  negligence  was  charged  in  the 
complaint. 

Fain  v.  Goodwin,  35  Ark.  109 ;  Law- 
rence V.  Meyer,  35  Ark.  104 ;  Taylor  v. 
Purcell,  60  Ark.  606,  31  S.  W.  567; 
Keith  V.  Freeman,  43  Ark.  296 ;  Rachels 
V.  Stecher  Cooperage  Works,  95  Ark. 
6,  128  S.  W.  348;  Keller  v.  Vowell,  17 
Ark.  445;  Lott  v.  Porter,  97  Ark.  97, 
133  S.  W.  180;  Donnelly  v.  Wheeler,  34 
Ark.  Ill ;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Smith,  94  Ark.  524,  127  S..W.  715; 
Wood  V.  Drainage  Dist.  IIX)  Ark.  416, 
161  S.  W.  1057;  Southern  Orchard 
Planting  Co.  v.  Gore,  83  Ark.  78,  102 
S.  W.  709. 

One  of  the  essential  elements  of  the 
rule  "res  ipsa"  is  that  the  accident 
pould  or  would  not  have  occurred  un- 
der ordinary  circumstances  except 
through  the  negligence  of  the  defend- 
ant. 

Minneapolis  General  Electric  Co.  v. 
Cronon,  20  L.R.A.(N.S.)  816,  92  C.  C. 
A.  345, 166  Fed.  651 ;  Zahniser  v.  Penn- 
sylvania Torpedo  Co.  190  Pa.  350,  42 
Atl.  707;  Keenan  v.  McAdams  &  C. 
Elevator  Co.  129  App.  Div.  117,  113 
N.  Y.  Supp.  343. 

The  term  "res  ipsa**  does  not  apply 
to  explosions  of  gas  or  fires  growing 
out  of  same. 

Thornton,  Oil  &  Gas,  2d  ed.  §§  610, 
611;  Bishop  v.  Brown,  14  Colo.  App. 
535,  61  Pac.  50;  Branham  v.  Buckley, 
158  Ky.  848,  166  S.  W.  618,  Ann.  Cas. 
1915D,  861;  Huff  v.  Austin,  46  Ohio 
St.  386,  15  Am.  St.  Rep.  613,  21  N.  E. 
864;  Dickinson  v.  Stuart  Colliery  Co. 
71  W.  Va.  325.  43  L.R.A.(N.S.)  335,  76 
S.  E.  654;  29  Cyc.  594;  5  Thomp.  Neg. 
§  7686;  Fuchs  v.  St.  Louis,  167  Mo. 
620,  57  L.R.A.  136,  67  S.  W.  610;  Cosu- 
lich  V.  Standard  Oil  Co.  122  N.  Y.  118, 
19  Am.  St  Rep.  475,  25  N.  £.  259 ;  Reiss 
V.  New  York  Steam  Co.  128  N.  Y.  103, 
28  N.  E.  24;  Lucid  v.  E.  L  Du  Pont  De 
Nemours  Powder  Co.  L.R  Jk.l917E,  189, 
note;  Holly  v.  Boston  Gaslight  Co.  8 
Gray,  123,  69  Am.  Dec.  233;  Smith  v. 
Boston  Gaslight  Co.  129  Mass.  318; 
Washington  Gaslight  Co.  v.  EcklofF,  4 
App.  D.  C.  174;  McGahan  v.  Indian- 


N.  E.  601;  Strawbridge  v.  Philadel- 
phia, 13  Phila.  173;  Moore  v.  West 
Virgrinia  Heat  &  Light  Co.  65  W.  Va. 
552,  64  S.  E.  721 ;  Topolski  v.  Chicago 
Heights  Gas  Co.  150  111.  App.  126; 
Western  Coal  &  Min.  Co.  v.  Garner, 
87  Ark.  190,  22  L.R.A.(N.S.)  1183,  112 
S.  W.  392;  Allegheny  Improv.  Co.  v. 
Weir,  96  Ark.  500,  132  S.  W.  462;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Harper,  44 
Ark.  529;  Waters-Pierce  Oil  Co.  v. 
Burrows,  77  Ark.  74.  96  S.  W.  336; 
Waters-Pierce  Oil  Co.  v.  Knisel,  79 
Ark.  617,  96  S.  W.  342. 

Plaintiffs  were  bound  to  show  that 
the  explosion  resulted  from  the  negli- 
gence of  the  defendant  or  its  serv- 
ants, and  this  they  failed  to  show  at 
the  trial. 

Schaum  v.  Equitable  Gaslight  Co. 
15  App,  Div.  74,  44  N.  Y.  Supp.  284,  2 
Am.  Neg.  Rep.  204;  People's  Gaslight 
&  Coke  Co.  V.  Porter,  102  111.  App.  461 ; 
Hammerschmidt  v.  Municipal  Gas  Co. 
114  App.  Div.  290,  99  N.  Y.  Supp.  890; 
Brunner  v.  Blaisdell  Bros.  170  Pa.  25, 
32  Atl.  607;  Walker  v.  Chicago,  R.  I. 
&  P.  R.  Co.  71  Iowa,  658,  33  N.  W.  224; 
Earle  v.  Arbogast,  180  Pa.  409,  36  Atl. 
923,  1  Am.  Neg.  Rep.  677;  Barrickman 
V.  Marion  Oil  Co.  45  W.  Va.  634,  44 
L.R.A.  92,  32  S.  E.  327;  Thornton,  Gas 
&  Oil,  3d  ed.  §  743 ;  Woodbum  v.  Union 
Light,  Heat  &  P.  Co.  164  Ky.  29,  174 
S.  W.  730;  Marshall  Window  Glass  Co. 
V.  Cameron  Oil  &  Gas  Co.  63  W.  Va. 
202,  59  S.  E.  959;  Moore  v.  West  Vir- 
ginia Heat  &  Light  Co.  65  W.  Va.  552, 
64  S.  E.  721. 

Smith,  J.,  delivered  the  opinion  of 
the  court : 

Appellants  are  the  widow  and 
children  of  J.  C.  Chiles,  and  brought 
this  suit  as  such  to  compensate  the 
loss  sustained  by  them  in  the  death 
of  their  intestate.  For  their  cause 
of  action  the  following  facts  are  al- 
leged: That  the  defendants  were 
conducting  a  mercantile  business  at 
No.  119  Rogers  avenue,  in  the  city 
of  Port  Smith,  in  a  four-story  brick 
building,  of  which  they  had   joint 
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control  and  management.  Other  al- 
legations of  the  complaint  are  as 
follows : 

"That  said  defendants  were  in 
joint  control  of  all  of  the  pipes, 
pumps,  tanks,  machinery,  and  all 
other  appliances  that  were  used  by 
defendants  in  their  businesses  in 
furnishing  the  gas  and  ammonia 
that  were  used  for  the  various  pur- 
poses of  the  defendants  in  said 
building. 

"That  there  were  large  amounts 
of  ammonia  used  by  said  defendants 
in  said  building,  and  by  reason 
thereof  they  had  large  amounts  or 
quantities  of  ammonia  stored  in 
pipes,  tanks,  and  vats  in  the  base- 
ment of  said  building,  and  they  also 
had  large  amounts  and  quantities  of 
natural  gas  circulating  through  and 
into  said  building  by  means  of  large 
pipes. 

"That  on  or  about  1 :60  p.  m.,  on 
the  22d  day  of  October,  1918, 
through  the  negligence  of  the  de- 
fendants, their  agents,  servants, 
and  employees,  in  scMne  manner  un- 
known and  unexplained  to  plain- 
tiffs, the  gas  and  ammonia  that 
were  being  used  by  said  defendants 
in  said  building  were  exploded,  and 
were  set  on  fire,  and  said  building 
was  wrecked  and  burned  up  and  de- 
molished, and  the  said  J.  C.  Chiles, 
deceased,  who  was  in  said  building 
at  the  time  of  said  explosion,  and 
when  said  gas  and  ammonia  were 
set  on  fire,  was  killed  by  reason  of 
said  explosion  and  fire  by  the  gas, 
ammonia,  and  by  fire  which  sud- 
denly filled  said  building,  before  he 
was  able  to  make  his  escape  from 
the  fourth  floor  of  said  building, 
where  he  was  at  work  as  an  em- 
ployee of  the  W.  J.  Echols  Com- 
pany, wholesale  grocers. 

"That  at  the  time  of  the  said  ex- 
plosion and  fire  the  said  J.  C.  Chiles, 
deceased,  was  in  the  employ  of  the 
W.  J.  Echols  Company,  wholesale 
jTocers,  and  when  the  explosion  and 
fire  occurred  he  was  in  a  room  or  on 
the  fourth  floor  of  the  said  building 
of  the  defendants  aforesaid,  which 
room  or  floor  the  said  W.  J.  Echols 
Company,   wholesale   grocers,  had 


rented  or  reserved  from  the  defend- 
ants, and  into  which  the  said  W.  J. 
Echols  Company,  wholesale  grocers, 
had  the  right,  under  its  contract 
with  the  defendants,  to  enter  with 
its  employees  to  transact  its  busi- 
ness on  said  fourth  floor  of  said 
building,  and  it  also  had  the  right  of 
ingress  and  egress  to  said  building, 
and  the  said  defendants,  by  reason 
of  their  said  contract  with  the  said 
W.  J.  Echols  Company,  wholesale 
grocers,  owed  it  and  its  employees  a 
contractual  duty  and  ordinary  care 
not  to  injure  or  kill  them  by  reason 
of  an  explosion  of  the  said  gas  and 
ammonia,  or  the  burning  of  the  gas 
and  ammonia  in  said  building, 
which  were  used  in  their  building, 
by  their  negligence  or  by  the  negli- 
gence of  either  of  them. 

"That  at  the  time  that  said  J.  C. 
Chiles,  deceased,  was  killed  by  said 
explosion  and  by  the  burning  of 
said  gas  and  ammonia  in  said  build- 
ing, he  was  at  work  for  the  said  W. 
J.  Echols  Company,  wholesale 
grocers,  and  was  in  the  due  scope  or 
course  of  his  employment,  and  was 
using  due  and  proper  care  and 
caution  for  his  own  safety  and  pro- 
tection at  the  time  he  was  killed, 
and  that  it  was  through  no  fault  of 
his  that  said  explosion  occurred,  or 
that  said  gas  and  ammonia  were  set 
on  fire,  or  that  he  was  killed. 

"That  the  defendants  owed  the 
said  J.  C.  Chiles,  deceased,  a  con- 
tractual duty,  as  aforesaid,  not  to 
injure  or  kill  him  by  their  negli- 
gence in  the  manner  as  aforesaid. 

"That  plaintiffs  do  not  know  the 
exact  act  or  acts  of  negligence  of 
the  defendants  that  caused  said  ex- 
plosion and  caused  said  gas  and 
ammonia  to  be  set  on  fire,  and  they 
are  unobtainable  by  these  plaintiffs^ 
as  said  building,  pipes,  pumps, 
tanks,  vats,  machinery,  and  appli- 
ances in  and  being  used  in  said 
building  were  in  the  sole  and  exclu- 
sive control  and  management  of  the 
defendants,  their-  agents,  servants, 
and  employeels,  as  were  also  the  gas 
and  ammonia  that  were  in  said 
building,  and  that  were  being  used 
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by  said  defendants  in  their  business 
in  said  building  at  the  time. 

"That  it  was  through  the  negli- 
gence of  the  defendants  that  said 
explosion  occurred,  and  said  gas  and 
ammonia  were  set  on  fire,  and  that 
said  building  was  wrecked  and 
burned  up  and  demolished,  and  that 
said  J.  G.  Chiles,  deceased,  was 
killed. 

"That  said  explosion  would  not 
have  occurred,  and  said  gas  and 
ammonia  been  set  on  fire,  and  said 
building  would  not  have  been 
wrecked  and  burned  up  and  de- 
molished, and  the  said  J.  C.  Chiles, 
deceased,  been  killed,  if  the  defend- 
ants had  used  due  and  proper  care 
in  the  management  and  control  of 
the  pipes,  pumps,  tanks,  vats,  ma- 
chinery, and  appliances  that  were 
used  by  said  defendants  in  their 
business  in  furnishing  the  gas  and 
ammonia  that  were  used  for  the 
various  purposes  of  the  defendants 
in  said  building,  and  if  they  had 
used  due  and  proper  care  in  the 
storing  and  handling  of  the  said  gas 
and  ammonia  that  were  used  by  said 
defendants  in  said  building. 

"That  the  act  or  acts  of  negli- 
gence upon  the  part  of  the  defend- 
ants that  caused  said  explosion,  and 
caused  said  gas  and  ammonia  to  be 
set  on  fire,  and  said  building  to  be 
wrecked,  burned  up,  and  demol- 
ished, and  caused  the  said  J.  C. 
Chiles,  deceased,  to  be  killed,  were 
and  are  known  to  the  defendants." 

A  demurrer  was  filed  on  the 
ground  that  the  complaint  did  not 
state  facts  sufiicient  to  constitute  a 
cause  of  action  against  the  defend- 
ants or  either  of  them.  The  de- 
murrer was  sustained  and  the  com- 
plaint dismissed,  and  this  appeal 
has  been  prosecuted  to  review  that 
action. 

Appellants  first  insist  that  negli- 
gence on  the  part  of  the  defendants 
is  sufficiently  charged  to  constitute 
a  cause  of  action;  and  the  second 
contention  is  made  Hiat,  if  this  be 
not  true,  sufficient  facts  are  alleged 
to  make  applicable  the  maxim  "res 
ipsa  loquitur." 

We  do  not  agree  with  the  first 


contention.  The  allegations  in  re- 
gard to  negligence 
are  in  effect  con-  nevtieence^ 
elusions  of  law,  and  J?"*;?****" 
if  the  maxim  •'res 
ipsa  loquitur"  is  not  applicable  the 
complaint  is  demurrable.  Ballard 
v.  Kansas  City  &  M.  Farms  Co.  131 
Ark.  83,  198  S.  W.  527;  HolHs  v. 
Hogan,  126  Ark.  207, 190  S.  W.  117; 
Phillips  V.  Southwestern  Teleg.  & 
Teleph.  Co.  72  Ark.  478,  81  S.  W. 
605 ;  Northern  Constr.  Co.  v.  John- 
son, 132  Ark.  528,  201  S.  W.  510; 
Keller  v.  Vowell,  17  Ark.  445;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Smith,  94 
Ark.  524,  127  S.  W.  715 ;  Wood  v. 
Drainage  Dist.  110  Ark.  416,  161  S. 
W.  1067;  Southern  Orchard  Plant- 
ing Co.  v.  Gore,  83  Ark.  78,  102  S. 
W.  709. 

So  far  from  alleging  the  cause  of 
the  explosion  or  the  particular  act 
or  acts  of  negligence  which  oc- 
casioned it,  the  complaint  contains 
the  affirmative  recital  that  the 
plainttflFs  do  not  know  the  cause  of 
the  injury,  eotisequently  th^e  could 
be  no  specific  allegations  concerning 
it.  When  analyzed,  the  complaint  is 
found  to  contain  substantially  the 
following  allegations :  That  a  four- 
story  business  house  was  blown  up 
and  plaintiff's  intestate  killed ;  that 
the  building,  and  all  gas  and  am- 
monia fixtures  and  appliances  there- 
in, were  in  the  exclusive  control  of 
the  defendants;  that  the  intestate 
was  rightfully  in  the  building  at  the 
time  of  the  explosion,  but  had  no 
duty  to  perform  in  connection  with 
the  instrumentalities  which  oc- 
casioned the  injury;  and  that  the 
cause  of  the  explo- 
sion was  unknown  fp*.i'^;!r«iTi*P?l 
to  plaintiffs  The  ?„7.SY:;*t:' 
concurrence  of  these  insmry  •< 
conditions  makes  •^~»***»>^'*- 
applicable  the  doctrine  of  "res  ipsa 
loquitur." 

T^is  doctrine  does  not  dispense 
with  the  requirement  that  the  party 
who   alleges   negli- 
gence   must    prove  255j?^o?^xi«i 
the  fact,  but  relates  j;^,l5;^ 
only  to  the  mode  of 
proving    it.    Stewart  v.  Van  De- 
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venter  Carpet  Co.  188  N.  C.  60,  50 
S.  E.  6<2. 

As  applied  to  railroads,  the  rule 
is  stated  in  4  Elliott  on  Railroads,  § 
1644,  as  follows:  **The  true  rule 
would  seem  to  be  that  when  the  in- 
jury and  circumstances  attending  it 
are  so  unusual  and  of  such  a  nature 
that  it  could  not  well  have  hap- 
pened without  the  company  being 
negligent,  or  when  it  is  caused  by 
something  connected  with  the  equip- 
ment or  operation  of  the  road  over 
which  the  company  has  entire  con- 
trol, ...  a  presumption  of  neg- 
Hgenoe  on  the  part  of  the  company 
usually  arises  from  proof  of  such 
facts,  in  the  absence  of  anything  to 
the  contrary,  and  the  burden  .  .  . 
is  then  cast  upon  the  company  to 
show  that  its  negligence  did  not 
cause  the  injury." 

We  quoted  and  approved  this 
statement  of  the  law  in  the  case  of 
Biddle  v.  Riley,  118  Ark.  218,  L.R.A. 
1915P,  992, 176  S.  W.  134;  Choctaw, 
0.  &  G.  R.  Co.  V.  Douf^ty,  77  Ark. 
9, 91  &  W.  768 ;  Price  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  75  Ark.  491,  112 
Am.  St.  Rep.  79,  88  S.  W.  675 ;  and 
St.  Louis,  L  M.  &  S.  R.  Co.  v.  Arm- 
brust,  121  Ark.  861,  181  &.  W.  131, 
Ann,  Cas.  1917D,  5S7. 

In  the  Riley  and  Price  Cases  the 
persons  injured  were  passengers 
upon  trains;  and  in  the  Doughty 
Case  a  fireman  on  a  freight  train ; 
while  in  the  Armbrust  Case  the 
party  injured  was  a  traveler  at  a 
railroad  crossing,  who  was  hit  by  a 
piece  of  coal  falling  from  the  train. 
But  there  is  nothing  in  the  opinion 
in  any  one  of  the  cases  which  makes 
the  doctrine  applicable  only  to  rail- 
roads. There  are  cases  which  ap- 
parently treat  the  doctrine  as  ap- 
plicaUe  only  against  carriers,  and 
it  is  no  doubt  true  that  the  doctrine 
has  been  more  frequently  applied 
in  cases  against  carriers  of  passen- 
gers than  in  any  other  class  of 
cases.  But  there  appears  to  be  no 
valid  reason  for  thus  limiting  the 
doctrine.  A  leading  case  on  the  sub>- 
ject,  and  one  well  considered,  is 
that  of  Judson  v.  Giant  Powder  Co. 
107  Cal.  549,  29  L.R.A.  718,  48  Am. 


St.  Rep.  146,  40  Pac.  1020.  That 
was  a  case  where  property  was  de- 
stroyed by  an  explosion  of  nitro- 
glycerin in  process  of  manufacture 
into  dynamite,  and  Mr.  Justice  Ga- 
routte,  speaking  for  the  supreme 
court  of  California,  said:  "All 
courts  agree  that  where  contractual 
relations  exist  between  the  parties, 
as  in  cases  of  common  carriers,  proof 
of  the  accident  carries  with  it  the 
presumption  of  negligence  and  makes 
a  prima  facie  case.  This  proposi- 
tion is  elementary  and  uncontra- 
dicted. Therefore  the  citation  of 
authority  is  unnecessary.  Yet  we 
know  of  no  sound  reason,  and  have 
found  none  stated  in  the  books,  why 
this  principle  of  presumptions 
should  be  applicable  to  cases  involv- 
ing contractual  relations,  and  in- 
applicable to  cases  where  no  con- 
tractual relations  exist.  It  is 
intimated  in  some  Indiana  case  that 
the  presumption  arises  upon  proof 
of  the  accident,  by  reason  of  the 
carrier's  contract  to  safely  deliver 
the  passenger  at  his  destination^ 
but  there  is  no  such  contract.  The 
carrier  is  not  an  insurer  of  his  pas- 
senger. If  he  were,  this  presump- 
tion of  negligence  arising  from  the 
accident,  aside  from  the  Act  of  God> 
would  be  conclusive  and  irrebut- 
table; but  such  is  not  the  fact,  for  it 
is  only  prima  facie,  and  always  dis- 
putable. As  was  well  said  by  the 
court  in  Rose  v.  Stephens  &  C. 
Transp.  Co,  [C.  C]  20  Blatchf.  411, 
11  Fed.  438:  'Undoubtedly,  the 
presumption  has  been  more  fre- 
quently applied  in  cases  against 
carriers  of  passengers  than  in  any 
other  class,  but  there  is  no  founda- 
tion, in  authority  or  reason,  for  any 
such  limitation  of  the  rule  of  evi- 
dence. The  presumption  originates 
frorti  the  nature  of  the  act,  not  from 
the  nature  of  the  relations  between 
the  parties.*  The  carrier's  contract 
with  his  passenger  is  simply  t6  exer- 
cise a  certain  degree  of  care  in  his 
transportation.  It  is  a  duty  which 
the  law  eii joins  upon  him ;  but  the 
law  also  enjoins  the  duty  upon  this 
appellant  and  all  others,  in  the  con- 
duct of  their  business,  to  exercise  a 
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certain  degree  of  care  towards  this 
respondent  and  all  mankind.  The 
duty  which  the  law  enjoins  in  the 
two  cases  only  differs  in  the  degree 
of  care  to  be  exercised.  The  princi- 
ple of  law  involved  is  wholly  the 
same ;  and,  as  has  been  said,  the  rea- 
son of  the  rule  is  not  found  in  the 
relations  existing  between  the  party 
injuring  and  the  party  injured. 
The  presumption  arises  from  the  in- 
herent nature  and  character  of  the 
act  causing  the  injury.  Presump- 
tions arise  from  the  doctrine  of 
probabilities.  The  future  is  meas- 
ured and  weighed  by  the  past,  and 
presumptions  are  created  from  the 
experience  of  the  past.  What  has 
happened .  in  the  past  under  the 
same  conditions  will  probably  hap- 
pen in  the  future,  and  ordinary  and 
probable  results  will  be  presumed  to 
take  place  until  the  contrary  is 
shown.  Based  upon  the  foregoing 
principles,  a  rule  of  law  has  been 
formulated,  bearing  upon  a  certain 
class  of  cases,  where  damages  either 
to  person  or  property  form  the 
foundation  of  the  action.  This  rule 
is  well  declared  in  Shearman  &  Red- 
field  on  Negligence  (§  60) :  *When 
a  thing  which  causes  injury  is 
shown  to  be  under  the  management 
of  the  defendant,  and  the  accident  is 
such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who 
have  the  management  use  proper 
care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose 
from  a  want  of  care.'  Tested  by 
this  rule,  no  question  of  contractual 
relation  could  ever  form  an  element 
in  the  case.  With  the  same  reason 
it  might  as  well  be  said  that  cases  of 
contract  were  excluded  from  the  ef- 
fect of  the  rule  as  that  cases  of  pure 
tort  were  excluded;  but,  upon  the 
contrary,  it  is  plainly  evident  that 
both  classes  of  actions  come  equally 
within  its  provisions.  In  speaking 
to  this  question,  it  is  said  in  Cooley 
on  Torts  (p.  799) :  The  rule  apr 
plied  to  carriers  of  passengers  is  not 
a  special  rule,  to  govern  only  their 
conduct,  but  is  a  general  rule  which 
may  be  applied  wherever  the  cir- 


cumstances impose  upon  one  party 
alone  the  obligation  of  special  care.' 
The  author  then  cites  the  case  of  a 
householder  engaged  in  repairing 
his  roof.  A  piece  of  slate  falls 
therefrom,  and  injures  a  traveler 
upon  the  street.  He  then  says: 
True,  the  act  of  God,  or  some  ex- 
cusable accident,  may  have  cauaed 
the  slate  to  fall,'  but  the  explanation 
should  come  from  the  party 
charged  with  the  special  duty  of 
protection.' " 

In  support  of  the  statement  of 
the  law  thus  quoted  a  large  number 
of  cases  are  there  cited  and  re- 
viewed. There  is  also  an  extended 
case  note. 

In  the  article  on  Negligence  in  20 
R.  C.  L.  §  156,  it  is  said:  "More 
precisely,  the  doctrine  'res  ipsa 
loquitur'  asserts  that  whenever  a 
thing  which  produced  an  injury  is 
shown  to  have  been  under  the  con- 
trol and  management  of  the  defend- 
ant, and  the  occurrence  is  such  as  in 
the  ordinary  course  of  events  does 
not  happen  if  due  care  has  been  ex- 
ercised, the  fact  of  injury  itself  will 
be  deemed  to  afford  sufficient  evi- 
dence to  support  a  recovery,  in  the 
absence  of  any  explanation  by  the 
defendant  tending  to  show  that  the 
injury  was  not  due  to  his  want  of 
care.  .  .  .  The  presumption  of 
negligence  herein  considered  is,  of 
course,  a  rebuttable  presumption.  It 
imports  merely  that  the  plaintiff 
has  made  out  a  prima  facie  case, 
which  entitles  him  to  a  favorable 
finding,  unless  the  defendant  intro- 
duces evidence  to  meet  and  offset  its 
effect.  And,  of  course,  where  all  the 
facts  attending  the  injuiy  are  dis- 
closed by  the  evid^ice,  and  nothing 
is  left  to  inference,  no  presumption 
can  be  indulged — the  doctrine  'res 
ipsa  loquitur'  has  no  application." 

And  in  §  167  of  the  sam^  article 
it  is  said :  "It  has  been  held  in  some 
cases  that  the  maxim  applies  only 
where  the  relation  of  carrier  and 
passenger  exists,  or  where  there  is 
a  contractual  relation  between  the 
parties  to  the  transaction  producing 
the  injury;  but  the  prevailing  view 
is  that  a  presumption  of  negligence 
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may  be  indulged  in  many  other 
cases,  and  independently  of  the  ex- 
istence of  any  contractual  relation 
between  the  person  injured  and  him 
who  is  charged  with  responsibility 
for  the  injury." 

At  S  158  of  the  same  article  it  is 
3aid  that  this  doctrine  has  found 
frequent  application  in  cases  of  in- 
juries from  falling  objects  and  sub- 
stances,  and  that  the  rule  has  been 
applied  in  many  instances  to  in- 
juries produced  by  the  fall  of  awn- 
ings, signs,  walls,  buildings,  parts 
of  buildings,  building  materials, 
tools,  electric  wires,  and  many  oth- 
er objects.  Annotated  cases  are 
cited  in  the  notes  to  the  text,  which 
collect  a  very  large  number  of  cases. 
Among  the  annotated  cases  there 
cited  are  our  own  cases  of  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Hopkins,  54 
Ark.  209, 15  S.  W.  610,  annotated  in 
12  L.R.A.  189,  and  the  case  of  Hall 
V.  Gage,  116  Ark.  50, 172  S.  W.  833, 
annotated  in  L.R.A.1915C,  704. 

The  litigation  in  the  case  of  Hall 
V.  Gage,  supra,  arose  from  the  fall- 
ing of  a  wall  which  had  been  left 
standing  after  a  fire,  and  in  holding 
that  the  trial  court  had  erred  in  re- 
fusing to  charge  the  jury  that  the 
falling  wall  was  prima  facie  evi- 
dence of  negligence,  which  imposed 
upon  the  owner  the  burden  of  show- 
ing that  the  accident  happened  with- 
out his  negligence,  we  said:  'In 
the  case  of  Earl  v.  Reid,  21  Ont.  L. 
fiep.  545, 18  Ann.  Cas.  1,  Teetzel,  J., 
said :  'I  think  it  is  the  plain  duty  of 
every  owner  of  land  to  keep  the 
buildings  or  structures  thereon  in 
such  a  condition  that  they  shall  not, 
by  falling  or  otherwise,  cause  in- 
jury to  persons  lawfully  on  adjoin- 
ing lands.  In  other  words,  every 
owner  of  a  building  is  under  a  legal 
obligation  to  take  reasonable  care 
tiiat  his  building  shall  not  fall  in  the 
street  or  upon  his  neighbor's  land 
and  injure  persons  lawfully  there. 
While  the  owner  cannot  be  charged 
for  injuries  caused  by  inevitable  ac- 
cident, the  result  of  vis  major,  or  of 
the  wilful  act  or  negligence  of 
someone  for  whom  he  is  not  re- 
sponsible, he  is  liable  for  injuries 
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caused  by  the  failure  on  his  part  to 
exercise  reasonable  care.'  The  fact 
that  the  wall  fell  is  prima. facie  evi- 
dence of  negligence,  in  conformity 
with  the  maxim  'res  ipsa  loquitur.' 
1  Thomp.  Neg.  If  1213.  See  also  If 
1060  of  the  same  volume.  To  the 
same  effect,  see  Earl  v.  Reid«  supra." 
In  the  case  of  Gurdon  &  Ft.  S.  R. 
Co.  v.  Calhoun,  86  Ark.  76,  109  S. 
W.  1017,  an  employee  working  on 
the  railroad  track  was  injured  by 
the  falling  of  a  tie  jack  weighing 
300  pounds,  from  a  work  car,  and  it 
was  there  contended  by  the  railway 
company  that  the  injury  complained 
of  was  not  caused  by  the  running  of 
a  train,  in  the  sense  of  the  Constitu- 
tion and  statute,  making  railroads 
liable  for  damage  done  by  the  run- 
ning of  trains;  but  the  court  ex- 
pressly pretermitted  the  decision  of 
that  question  for  the  reason,  there 
stated,  that  the  uncontradicted  facts 
raised  the  presumption  of  negli- 
gence, and  in  so  holdipg  the  court 
said:  "Appellee  was  in  a  place, 
where  he  had  a  right  to  be.  It  was 
a  safe  place  until  made  dangerous 
by  the  presence  and  operation  of  the 
train  over  which  appellant  railway 
company  had  the  exclusive  manage- 
ment and  control.  The  falling  of  a 
'tie  jack,'  weighing  300  pounds, 
from  the  car,  could  not  well  have 
happened  in  the  usual  course,  un- 
less there  had  been  some  negligence 
in  loading  it  on  the  car  in  the  first 
place,  or  in  the  manner  in  which  the 
train  was  operated  and  the  car  was 
moved,  in  the  second  place.  Such  an 
implement,  if  handled  with  ordinary 
care,  could  not  fall  from  the  car  in 
the  usual  and  ordinary  method  of 
its  use,  as  shown  by  the  proof.  The 
fact,  then,  that  it  did  fall,  raises  the 
presumption  of  negligence." 

In  the  case  of  Soutlfwestem 
Teleg.  &  Teleph.  Co.  v.  Bruce,  89 
Ark.  681,  117  S.  W.  564,  the  tele- 
phone  company  strung  a  wire  across 
a  vacant  lot,  which  broke  and  left 
the  end  on  the  foundation  of  a  house 
where  the  plaintiff  was  working. 
Plaintiff  picked  up  the  wire  to 
throw  it  aside,  and  w^s  shocked  and 
burned. 
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The  court  applied  the  doctrine  of 
'*res  ipsa  loquitur"  in  fact,  but  not 
eo  nomine,  and  in  doing  so  said: 
"And  where  the  defendant  owes  a 
duty  to  plaintiff  to  use  care,  and  an 
accident  happens  causing  injury, 
and  the  accident  is  caused  by  the 
thing  or  instrumentality  that  is  un- 
der the  control  or  management  of 
the  defendant,  and  the  accident  is 
such  that  in  the  ordinary  course  of 
things  it  would  not  occur  if  those 
who  have  control  and  management 
use  proper  care,  then,  in  the  absence 
of  evidence  to  the  contrary,  this 
would  be  evidence  that  the  accident 
occurred  from  the  lack  of  that  prop- 
er care.  In  such  case  the  happening 
of  the  accident  from  which  the  in- 
jury results  is  prima  facie  evidence 
of  negligence,  and  shifts  to  the  de- 
fendant the  burden  of  proving  that 
it  was  not  caused  through  any  lack 
of  care  on  its  part." 

Another  case  which  applied  the 
doctrine  in  fact,  but  not  eo  nomine, 
is  that  of  Jacks  v.  Reeves,  78  Ark. 
426,  95  S.  W.  781.  The  complaint 
there  alleged  that  as  plaintiff  was 
driving  along  the  road  the  top  of 
her  carriage  was  caught  by  defend- 
ant's telephone  wire  and  torn  off, 
causing  the  horse  to  become  fright- 
ened and  run  away  and  injure  the 
plaintiff.  The  court  charged  the 
jury  "that  the  plaintiff,  in  order  to 
entitle  her  to  recover  damages  un- 
der this  action,  is  required  to  prove 
that  the  accident  occurred  through 
the  negligence  of  W.  D.  Reeves." 
Discussing  that  instruction,  the 
court  said  it  was  abstractly  correct ; 
that  no  liability  rested  upon  the  de- 
fendant except  through  n^ligence ; 
but  that  the  instruction  was  mis- 
leading, under  the  facts  of  that  case, 
in  not  being  qualified  or  coupled 


with  another  one,  explaining  that 
the  evidence  of  the  accident  and  in- 
jury following  therefrom,  when  the 
occurrence  was  not  out  of  the  usual 
course,  was  prima  facie  evidence  of 
negligence,  and  shifted  the  burden 
onto  the  defendant  to  prove  that  it 
was  not  caused  by  any  want  of  care 
on  his  part. 

See  also  Arkansas  Teleph.  Co.  v. 
Ratteree,  57  Ark.  429,  21  S.  W. 
1059 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Steele,  129  Ark.  632,  197  S.  W.  288, 
15  N.  C.  C.  A.  49;  Thomp.  Negr.  § 
1213. 

In  the  case  of  Bamowsky  v. 
Helson,  89  Mich.  523,  15  L.R.A.  33, 
50  N.  W.  989,  the  facts  were  that 
the  roof  of  a  house  slipped  and 
tipped  to  one  side,  and  fell,  while 
being  raised  by  jackscrews.  There 
was  no  showing  that  the  house  had 
been  sufficiently  braced,  nor  other 
explanatory  proof  offered,  and  the 
supreme  court  of  Michigan  held 
there  was  a  presumption  of  negli- 
gence which  entitled  the  plaintiff  to 
go  to  the  jury.  Appended  to  this 
case  is  an  extended  note,  in  which 
a  large  number  of  cases  are  collect- 
ed. . 

We  conclude,  therefore,  that  a 
cause  of  action  was  stated  in  the 
complaint,  and,  if  testimony  is  of- 
fered which  supports  these  allega- 
tions, a  case  will  be  made  entitling 
plaintiffs  to  go  to  the  juiy  to  have 
decided  whether  such  testimony, 
considered  together  with  any  other 
testimony  which  may  be  offered, 
discharges  the  burden  of  proof  rest- 
ing upon  the  plaintiff. 

The  judgment  of  the  court  below 
sustaining  the  demurrer  is  there- 
fore reversed,  and  the  cause  will  be 
remanded,  with  directions  to  over- 
rule  the  same. 


ANNOTATION. 


Applicability  of  'Ves  ipta  loquitur''  to  expl€>uoB  of  gates  or  cbemicalt. 


This  note  is  not  concerned  with  ex- 
plosions of  illuminating  gas,  nor  with 
explosions  of  gunpowder,  dynamite, 
and  the  like.  Cases  of  injuries  to  em- 
ployees are  also  excluded,  as  they  in- 


volve considerations  peculiar  to  the 
relation  of  master  and  servant.  In 
G.  A.  Duerler  Mfg.  Co.  v.  Dullnis- 
(1904)  —  Tex.  Civ.  App.  — ,  83  S.  W. 
889,     affirmed    in     (1905)     —    Ter 
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— ,  87  S.  W.  332.  for  example, 
denying  ilie  appliqation  of  the  doc< 
trinBy  where  an  employee  of  a  bot- 
tling works  was  injured  by  the  ex- 
plosion of  a  bottle  of  carbonated  wa- 
ter, the  Qourt  observed  that  the  rule  is 
rarely  applied  in  any  cases  between 
master  and  servant,  except  where  the 
injury  to  thie  servant  is  caused  by  fall- 
ing objects.  That,  perhaps,  is  open  to 
questioin;  but  suggests  the  objection 
to  including  master  and  servant  cases, 
which  present  considerations  not  pe- 
culiar to  the  physical  cause  of  the  in- 
jury. 

The  reported  case  (Chiues  v.  Ft. 
Smith  Commission  Co,  ante,  498)  has 

substantial  support  in  its  holding 
that,  where  a  building  in  exclusive 
control  of  one  is  blown  up  by  an  ex- 
plosion, the  cause  of  which  is.  un* 
known  to  the  parties  injured,  there  is 
presented  a  case .  for  the  application 
of  the  doctrine  of  "res  ipsa  loquitur." 

Thus,  in  Kearner  v.  Charles  S.  Tan- 
ner Co.  (1910)  31  R  I.  203,  29  L.R.A. 
(N.S.)  537,  76  Atl.  833,  the  doctrine  of 
'*res  ipsa  loquitur"  was  held  to  ob- 
tain where  an  explosion  in  a  starch 
factory  threw  the  wall  of  the  build- 
ing outward  on  a  person  passing  upon 
the  adjoining  highway.  The  court 
aaid  that,  "as  wellnregulated  starch 
manufactories  do  not  ordinarily  ex* 
plode  while  the  business  therein  is 
conducted  with  a  reasonable  degree  of 
care,  it  would  seem  as  though,  after 
such  an  explosion  has  taken  place  and 
has  caused  the  death  of  a  person  law- 
fully using  the  highway  while  ignorant 
of  the  danger  to  which  he  was  exposed, 
it  is  not  asking  too  much  to  require 
the  proprietor  to  explain,  for  the  bene- 
fit of  the  representatives  of  the  de- 
ceased, the  cause  of  such  explosion. 
As  the  business  is  entirely  within  the 
control  of  the  defendant,  and  its  meth- 
ods of  manufacturing  starch  may  be 
frood,  bad,  or  indifferent,  it  is  called 
upon  to  explain  when  a  fatal  explo- 
sion occurs  within  its  premises*  In 
our  opinion,  the  case  is  included  with- 
in the  doctrine  aforesaid." 

And  see  also  Warn  v.  Davis  Oil  Co. 
(1894)  61  Fed.  681,  where,  in  an  ac- 
tion for  damages  due  to  an  explosion 
in  a  building  used  for  the  refining  of 


grease,  the  court  affirmed  that  it  was 
a  case  for  the  application  of  the  doc- 
trine- of  *'res  ipsa  loquitur." 

But  since  the  principle  only  applies 
to  cases  where,  on  proof  of  the  oc- 
currence and  injury,  the  existence  of 
negligent,  default  is  the  mpre  reason- 
able probability,  it  should  not  be  al* 
lowed  to  prevail  where  on  proof  of 
the  occurrence,  without  more,  the  mat- 
ter still  rests  only  in  conjecture.  Dail 
V.  Taylor  (1909)  151  N.  C.  284,  28 
L.R,A,(N.S.)  949,  66  S.  E.  135.  When 
we  come  to  the  consideration  of  cases 
ef  explosion  of  bottles  containing  car- 
bonated drink,  we  find  the  general  rule 
to  be  that  the  doctrine  of  "res  ipsa 
loquitur"  is  not  applicable. 

So,  the  mere  explosion  of  a  bottle 
of  coca^cola  to  the  injury  of  a  pur^ 
chaser  was  held  in  Dail  v,  Taylor 
(N.  Ce)  supra,  jnot  sufficient  to  carry 
to  the  jury  the  question  of  the  negli- 
gence of  the  one  who  bottled  it,  under 
the  doctrine  of  "res  ipsa  loquitur." 

The  court  stated  that,  while  coca- 
cola  seems  to  be  a  recognized  article 
of  merchandise  not  usually  or  neces- 
sarily dangerous  under  ordinary  con- 
ditions, the  evidence  showed  that  it 
was  put  up  in  glass  bottles  charged 
with  gas  to  a  pressure  of  not  less  than 
60  t>ounds  to  the  square  inch,  and  in 
this  instance  shipped  in  cases  or  crates 
for  quite  a  distance,  and  handled  in 
various  ways  and  by  different  parties, 
and  that  such  facts  presented  a  case 
where  it  would  be  entirely  unsafe  to 
permit  the  application  of  the  princi- 
ple contended  for,  or  to  hold  that  the 
explosion  of  one  single  bottle  of  such 
an  article,  under  such  circumstances, 
should  of  itself  rise  to  the  dignity  of 
legal  evidence,  sufficient,  without 
more,  to  carry  a  case  to  the  jury* 

And  the  mere  fact  that  a  bottle  con- 
taining a  carbonated  drink,  which  had 
been  placed  on  ice,  burst  when  the 
lid  of  the  ice  chest  was  lifted,  was 
held  in  Wheeler  v.  Laurel  Bottling 
Works  (1916)  111  Miss,  442,  L.R.A. 
1916E,  1074, 17  So.  743,  not  to  be  a  case 
for  the  application  of  the  doctrine  of 
"res  ipsa  loquitur"  in  an  action 
against  the  bottlers,  as  the  bottle,  at 
the  time  of  the  injury,  was  not  under 
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the  contjrol  or  management  of  the 
manufacturer. 

So  too,  in  Stone  v.  Van  Noy  R.  News 
Co.  (1913)  153  Ky.  240,  154  S.  W.  1092, 
an  action  for  personal  injuries  to  a 
news  agent,  due  to  the  explosion  of  a 
bottle  filled  with  soft  drink  as  he  lifted 
the  lid  of  an  ice  box  in  order  to  get 
some  bottles  for  the  purpose  of  vend- 
ing same,  it  was  held  that  a  verdict 
for  defendant  was  properly  directed, 
where  the  only  evidence  against  the 
bottling  company  was  the  mere  fact 
of  the  explosion  of  the  bottle. 

So  also,  in  Glaser  v.  Seitz  (1901)  35 
Misc.  341,  71  N.  Y.  Supp.  942,  an  ac- 
tion by  a  vendee  against  the  vendor  of 
seltzer  water  for  injuries  due  to  the 
explosion  of  a  siphon  of  seltzer,  it  was 
held  that  it  did  not  present  a  case  for 
the  application  of  the  doctrine  of  "res 
ipsa  loquitur,"  the  court  stating  that 
it  was  necessary  to  go  further,  and 
prove  affirmatively  some  misconduct 
on  the  part  of  the  vendor. 

However,  in  Payne  v.  Rome  Coca- 
Cola  Bottling  Co.  (1912)  10  Ga*  App. 
762,  73  S.  E.  1087,  an  action  against 
bottlers,  for  personal  injuries  due  to 
the  explosion  of  a  bottle  of  coca-cola, 
it  was  held  that,  as  there  was  direct 
or  circumstantial  evidence  of  freedom 
from  fault  on  the  part  of  all  persons 
through  whose  hands  the  bottle  passed 
after  it  left  the  bottler,  it  was  a  case 
for  the  application  of  the  doctrine  of 
''res  ipsa  loquitur."  The  court  said 
that  "since  for  every  effect  there  is  a 
cause,  where  negligence  exists  some- 
one must  have  been  the  responsible  au- 
thor. If  he  can  be  found,  it  is  right 
that  he  should  pay  the  penalty.  The 
bottle  exploded.  Inferentially,  some- 
one was  negligent.  It  was  not  Cook, 
the  last  vendor  of  the  bottle,  nor  the 
plaintiff's  brother,  nor  the  plaintiff, 
nor  yet  Barnett,  because  they  all 
stand  exonerated  by  direct  or  circum- 
stantial evidence  of  their  freedom 
from  fault.  But  the  inference  of  neg- 
ligence remains,  and  someone  is  prima 
facie  to  blame.  By  a  process  of  elimi- 
nation we  get  back  to  the  manufac- 
turer who  set  the  dangerous  agency  in 
motion,  and  upon  whom  the  blame 
ought  inferentially  to  be  fastened.  It 
is  certainly  no  hardship  to  require  at 


the  manufacturer's  hands  an  explana* 
tion  of  the  occurrence,  that  the  jury 
may  say  whether  it,  like  the  other  per- 
sons who  handled  the  bottle,  has  been 
exonerated.  ...  It  charged  the  bot- 
tle with  carbonic  acid  gas,  it  put  to^ 
gether  the  constituent  elements  of 
the  beverage,  it  manufactured  or 
procured  the  bottle  to  hold  these  ele- 
ments, and  it  put  the  bottle  in  cir* 
culation  with  an  invitation  to  the  pub- 
lic to  use  the  contents  as  a  harmless 
and  refreshing  beverage.^  This  case 
cannot  be  said  to  be  in  conflict  with 
the  other  cases  cited  in  this  note, 
which  have  held  that  the  mere  explo- 
sion of  a  bottle  does  not  present  a  case 
for  the  application  of  the  doctrine  of 
"res  ipsa  loquitur,"  as  in  the  latter 
cases  there  has  not  been  the  added  evi- 
dence of  freedom  of  fault  on  the  part 
of  all  through  whose  hands  the  bottle 
passed  after  it  left  the  bottler.  In 
fact,  the  court  in  the  Payne  Case  stat- 
ed specifically  that,  as  to  whether  an 
inference  of  negligence  would  arise 
against  the  manufacturer  upon  mere 
proof  of  the  explosion,  without  more^ 
it  expressed  no  opinion. 

Negligence  in  the  manufacture  of 
lubricating  oil  will  not  be  presumed 
from  the  mere  fact  of  explosion,  where 
the  evidence  shows  that  the  explosion 
might  as  well  have  happened  from 
other  and  existing  causes.  Standard 
Oil  Co.  V.  Murray  (1902)  57  C,  C.  A. 
1,  119  Fed.  572. 

So  too,  in  Kusick  v.  Thorndike  &  Hix 
(1916)  224  Mass.  413,  112  N.  E.  1025, 
an  action  to  recover  for  personal  in- 
juries due  to  the  explosion  of  a  can 
of  lime,  brought  against  one  who 
packed  and  sold  the  lime,  but  did  not 
manufacture  it,  it  was  held  th^t  the 
doctrine  of  "res  ipsa  loquitur"  did  not 
apply.  The  court  stated  that,  although 
the  explosion  might  be  evidence  of  a 
defect  of  some  kind,  its  cause  was 
wholly  conjectural,  and  there  was 
nothing  to  show  that  it  resulted  from 
the  fault  of  the  defendant. 

And  in  Conley  v.  United  Drug  Co. 
(1914)  218  Mass.  288,  L.R.A.1915D, 
830,  105  N.  E.  975,  action  to  recover 
for  injuries  due  to  the  explosion  of  a 
tank  filled  with  carbonic  acid  gas,  it 
was  held  that  as  there  was  no  evi* 
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dence  to  warrant  a  findintr  that  the     sponsible  for  its  presence,  the  rule  of 
owner  of  the  premises  had  any  control     ''res  ipsa  loquitur*'  was  inapplicable, 
over  the  tank,  or  was  in  any  way  re-  J.  H.  B. 


EDWARD  R.  PURCHASE 

V. 

RALPH  H.  SEELYE. 

MaMmi^hu9&Us  Stipr^me  JndMal  Court ^^Det^emhev  SO,  19 IB. 

(281  Mass.  484,  121  N.  E.  413.) 

Master  and  servant  — -  liability  for  mistake  of  surgeon. 

1.  A  railroad  company  whose  negligence  causes  hernia  in  an  employ^ 
is  not  liable  to  him  for  injuries  caused  by  a  surgeon  in  operating  on  the 
wrong  side  to  relieve  the  hernia  because  of  mistake  as  to  the  identity  of 
the  patient* 

[See  note  on  this  question  beginning  on  page  506.] 

Release  —  personal  injury  —  scope. 

2.  A  release  by  an  employee  of  his  from  liability  for  operating,  by  mis- 
employer  whose  negligence  caused  his  take  as  to  the  identity  of  the  patient, 
injury,  from  all  claims  and  demands  on  the  wrong  side  of  the  injured  per- 
arising  or  which  may  arise  out  of  said  son  to  relieve  the  injury. 

injury,  does  not  release  the  surgeon  [See  23  R.  C.  L.  406.] 


Exceptions  by  plaintiif  to  rulings  of  the  Superior  Court  for  Hampden 
County  made  during  the  trial  of  an  action  brought  to  recover  damages 
Showing  out  of  an  unauthorized  surgical  operation  performed  by  defend* 

ant  on  the  body  of  plaintiff,  which  resulted  in  a  verdict  for  defendant. 
Sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Harvey    &    Muleare,    for  fendant  in  performing  an  unauthor- 

plaintiff:  ized    operation    upon    the    plaintiff's 

The  consideration  received  by  the  body  would  not  have  been  deemed  a 

plaintiff  from  the  railroad  company  in  natural  and  probable  consequence  and 

payment  for  the  injuries  sustained  by  an  element  of  damage  to  be  shouldered 

the  plaintiff  while  in  its  employ  cannot  by  the  railroad  company.    The  unau> 

now  be  set  up  by  the  defendant  to  be  thorized  operation  was  not  due  to  the 

a  satisfaction,  as  a  matter  of  law,  for  injury  in  the  railroad  shops,  but  to 

the  claim  now  made  by  the  plaintiff  a  new  and  independent  cause. 

against  him.  Snow  v.  New  York,  N.  H.  &  H.  R.  Co. 

Brewer  v.  Casey,  196  Mass.  884,  82  185  Mass.  321,  70  N.  E.  205;  Martin  v. 
N.  E.  45 ;  Aldrich  V.  Parnell,  147  Mass.  Cunningham,    93    Wash.    517,    L.RA. 
409,  18  N.  E,  170;  Leddy  v.  Barney,  1918A,  225,  161  Pac.  355. 
139  Mass.  394,  2  N.  E.  107 ;  Boston  Sup-  Messrs.  Green  &  Bennett,  for  de- 
ply  Co.  V.  Rubin,  214  Mass.  217,  101  N.  fendant: 

E.  133;  Feneff  v.  Boston  &  M.  R.  Co.  A  release  to  one  discharges  all  the 

196  Mass.  576,  82  N.  E.  705;  Gray  v.  world  for  the  matters  embraced  in  the 

Boston  Elev.  R.  Co.  215  Mass.  143,  102  claim  against  the  one. 

N.  E.  71,  8  N.  C.  C.  A.  602;  Stone  v.  Stimpson  v.  Poole,  141  Mass.  502,  e 

Boston  &  A.  R.  Co.  171  Mass.  536,  41  N.  E.  705;  Brewer  v.  Casey,  196  Mass. 

L.R.A.  794,  51  N.  E.  1,  4  Am.  Neg.  Rep.  384,  82  N.  E.  45. 

490.  If  a  person  is  hurt,  and  if,  in  honest 

If  there  had  been  no  release,  and  an  effort  to  lessen  the  injurious  effects  of 

action  had  been  brought  against  the  the  accident,  he  has  (using  due  care) 

railroad  company,  the  act  of  the  de-  applied  for  treatment  to  a  reputable 
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physician,  the  person  responsible  for 
the  original  injury  is  responsible  in 
damages  for  the  injury  that  resulted 
from  the  mistake  and  negligence  of  the 
physician. 

Gray  v.  Boston  Elev.  R.  Co-  215 
Mass.  143,  102  N.  E.  71,  8  N.  C.  C.  A. 
602 ;  Eastman  v.  Sanborn,  3  Allen,  594, 
81  Am.  Dec.  677,  1  Am.  Neg.  Cas.  653; 
Hunt  V.  Boston  Terminal  Co.  212  Mass. 
99,  48  L.R.A.(N.S.)  116,  98  N.  B.  786; 
Dallas  V.  Meyers,  —  Tex.  Civ.  App.  — , 
55  S.  W.  742;  Martin  v.  Cunniagham* 
93  Wash.  517,  L.R.A.1918A,  225,  161 
Pac.  355;  Pullman  Palace  Car  Co.  v. 
Bluhm,  109  111.  20,  50  Am.  Rep.  601; 
Chicago  City  R.  Co.  v.  Cooney,  196  III. 
466,  63  N.  E.  1029;  Chicago  City  R. 
Co.  V.  Saxby,  213  111.  274,  68  L.R.A. 
164,  104  Am.  St.  Rep.  218,  72  N.  E. 
755;  Variety  Mfg.  Co.  v.  Lanc^aker,  227 
111.  22,  81  N.  E.  47 ;  Sandwich  v.  Dolan, 
34  111.  App.  199;  Joliet  v.  Le  Pla,  109 
111.  App.  336;  Bethany  v.  Lee,  124  111. 
App.  397;  Horney  v.  St.  Louis  &  N. 
E.  R.  Co.  165  111.  App.  547;  Collins  v. 
Council  Bluffs,  32  Iowa,  824,  7  Am. 
Rep.  200;  Rice  v.  Des  Moines,  40  Iowa, 
638;  Stover  v.  Bluehill,  51  Me.  439; 
Hooper  v.  Bacon,  101  Me.  583,  64  Atl. 
950;  McGarrahan  v.  New  York,  N.  H. 
&  E.  R.  Co.  171  Mass.  211,  50  N.  E. 
610,  4  Am.  Neg.  Rep.  284;  Strudgeon 
v.  Sand  Beaeb,  107  Mich.  496,  66  N.  W. 
616;  Reed  v.  Detroit,  108  Mich.  224, 
65  N.  W.  967;  Youmans  v.  Padden,  1 
Mich.  N.  P.  127;  Viou  v.  Brooks-Scan- 
lon  Lumber  Co.  99  Minn.  97,  108  N.  W. 
891,  9  Ann.  Cas.  318;  Goss  v.  Goas, 
102  Minn.  346,  113  N.  W.  690;  Fields 
v.  Mankato  Electric  Traction  Co.  116 
Minn.  218,  133  N.  W.  .577;  Nagel  v. 
Missouri  P.  R.  Co.  75  Mo.  653,  42  Am. 
Rep.  418;  Elliott  v.  Kansas  City,  174 
Mo.  554,  74  S.  W.  617;  Scholl  v.  Gray- 
'  son,  147  Mo.  App.  652,  127  S.  W.  415; 
Tuttle  V.  Farmington,  58  N.  H.  13; 
Seeton  v.  Dunbarton,  73  N.  H.  134,  59 
Atl.  944;  Lyons  v.  Erie  R.  Co.  57  N. 
Y.  489;  Radman  v.  Haberstro,  49  Hun, 
605,  17  N.  Y.  S.  R.  497,  1  N.  Y.  Supp. 
561 ;  Caven  v.  Troy,  15  App.  Div.  163, 
44  N.  Y.  Supp.  244;  Pyke  v.  James- 
town, 15  N.  D.  157,  107  N.  W.  359; 
Loeser  v.  Humphrey,  41  Ohio  St.  378, 
52  Am.  Rep.  86;  Heintz  v:  Caldwell, 
16  Ohio  C.  C.  630,  9  Ohio  C.  D.  412; 
O'Donnell  v.  Rhode  Island  Co.  28  R. 
I.  245,  66  Atl.  578;  Houston  &  T.  C. 
R.  Co.  V.  Hollis,  2  Tex.  App.  Civ.  Cas. 
(Willson)  169;  Texas  &  P.  R.  Co.  v. 
McKenzie,  30  Tex.  Civ.  App.  293,  70 
S.  W.  237;  Selleck  v.  Janesville,  100 
Wis.  157,  41  L.R.A.  563,  69  Am.  St.  Rep. 


906,  75  N.  W.  975;  Selleck  v.  Janes- 
ville, 104  Wis,  570,  47  L.R.A.  691.  76 
Am.  St.  Rep.  892,  80  N.  W.  944;  Rolater 
v.  Strain,  39  Okla.  572,  50  L.R.A.(N.S.) 
880,  137  Pac.  96;  Robinson  v.  Crotwell, 
175  Ala.  194,  57  So.  23,  2  N.  C.  C. 
A.  386;  Van  Meter  v.  Crews,  149  Ky. 
335,  14a  S.  W.  40;  Baldwin  v.  Lin- 
coln County,  29  Wash.  509,  69  Pac. 
1081;  La  Croix  v.  Boston  Elev.  R.  Co. 
223  Mass.  242,  111  N.  £.  785. 

There  is  no  evidence  that  the  de- 
fendant intentionally,  wilfully,  volun- 
tarily did  other  than  to  treat  the  in- 
jury intrusted  to  him  accgrding  to  his 
skill  and  ability. 

Sullivan  v.  McGnw,  118  Mich.  39, 
76  N.  W.  149;  Thompson  v.  Louisville 
&  N.  R.  Co.  91  Ala.  496,  11  L.R.A.  146, 
8  So.  406;  Sauter  v.  New  York  C.  & 
H.  R.  R.  Co.  66  N.  Y.  50,  23  Am.  Rep. 
18,  5  Am.  Neg.  Cas.  208 ;  Brown  v.  Ken- 
dall, 6  Cush.  292;  Schayer  v.  Com- 
monwealth Loan  Co.  163  Mass.  322, 
39  N.  E.  1110;  Wood  v.  Cummings,  197 
Mass.  80,  83  N.  E.  818;  Com.  v.  Coll- 
berg,  1 19  Mass.  350,  20  Am.  Rep.  328 ; 
2  Greenl.  Ev.  §§  84,  85;  Jaggard,  Torts, 
§§  437,  488;  Bigelow,  Lead.  Cas.  in 
Torts,  pp.  2S0,  231. 

The  release  cannot  be  revoked. 

McNamara  v.  Boston  Elev.  R.  Co. 
197  Mass.  388,  83  N.  E.  878;  Brown  v. 
Cambridge,  3  Allen,  474;  Leddy  v. 
Barney,  139  Maas.  3H  2  N.  E.  107; 
Trambly  v.  Ricard,  130  Mass.  259;  C. 
A.  Smith  Lumber  &  Mfg.  Co.  v.  Parker, 
140  C.  C.  A.  33,  224  Fed.  347;  Squires 
V.  Amherst,  145  Mass.  192,  13  N.  E. 
609;  Barnard  v.  Crosby,  6  Allen,  327; 
Walsh  V.  Fore  River  Shipbuilding  Cow 
230  Mass.  89,  119  N.  E.  680;  Denver 
&  R.  G.  R.  Co.  V.  Sullivan,  21  Colo. 
302,  41  Pac.  501;  Rosenberg  v.  Doe, 
148  Mass.  560,  20  N.  E.  176;  John  Soley 
&  Sons  V.  Jones,  206  Mass.  5<U,  95  N. 
E.  94;  Taylor  v.  BuJttnck,  165  Mass. 
547,  52  Am.  St.  Rep.  530,  43  N.  E.  507; 
Alton  V.  First  Nat.  Bank,  157  Mass. 
841,  18  L.R.A.  144,  34  Am.  St  Rep.  285, 
32  N.  E.  228. 

Crosby,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  to  recover  for  an 
unauthorised  surgical  operation  per- 
formed by  the  defendant,  a  surgeon, 
upon  the  body  of  the  plaintiff. 

On  March  21,  1916,  the  plaintiff 
suffered  a  rupture  in  his  right  groin 
while  in  the  employ  of  the  Boston  & 
Albany  Railroad,  of  whose  road  the 
New  York  Central  Railroad   Com- 
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pany,  was  lessee;  on  the  same  day 
he  consulted  the  defendant,  and  the 
next  day  was  operated  on  by  the 
latter.  The  following  day  the  plain- 
tiff discovered  that  the  operation 
bad  been  performed  on  his  left  side, 
and  so  stated  to  the  defendant.  The 
plaintiff  testified  that  the  defendant 
said:  "I  took  you  for  another 
patient  of  mine  that  had  a  herhia 
on  the  left  side.  Well,  the  only  thing 
we  can  do  is  to  operate  on  the  right 
side  in  about  two  or  three  days. 

Afterwards  an  operation  was  per- 
formed by  the  defendant  upon  the 
plaintiff's  right  side. 

On  July  19,  1916,  the  plaintiff 
made  a  settlement  of  his  claim 
against  the  railroad  company  and 
executed  and  delivered  to  it  a  re- 
lease of  all  claims  and  demands 
''arising  or  which  may  arise  out  of 
said  injury,*'  This  action  having 
been  brought  since  the  settlement, 
an  important  question  is  whether  it 
is  barred  by  the  release. 

If  the  plaintiff's  employer,  in  an 
action  brought  against  it  to  recover 
for  the  original  injary,  would  have 
been  liable  for  the  neglig^ice  of  the 
defendant  in  improperly  treating  the 
plaintifF,  then  the  reteoM  included 
such  damages^  and  is  a  bar  to  the 
present  action,  fjor  the  reason  that 
in  such  a  case  the  plaintiff  had  a 
RMeAMe^  claim  against  both 

pemonai  i«j«rr  the  railroad  com- 
^^*"'^'  pany   and    the    de- 

fendant  for  the  same  cause  of  ac- 
tion, and  a  release  of  one  of  the 
alleged  wrongdoers  would  operate 
as  a  releaae  of  both.  Brewer  v. 
Casey,  196  Mass.  384,  82  K  E*  45; 
Stimpson  v.  Poole,  141  Mass.  502, 
6  N.  E.  705;  Leddy  v.  Barney,  139 
Mass.  394,  2  N.  E.  107;  Brown  v. 
Cambridge,  3  Allen,  474. 

It  is  the  contention  of  the  plain- 
tiff that  the  alleged  negligence  of 
the  defendant  had  no  eauaal  relation 
to  the  original  injury,  but  created 
a  new,  separate,  and  independent 
cause  of  action,  the  liability  for 
which  was  not  barred  by  the  release. 

It  is  well  settled  in  this  common- 
wealth and  in  many  other  jurisdic- 
tions, that  in  an  action  for  personal 
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injuries  arising  out  of  the  alleged 
negligence  of  the  defendant,  the 
plaintiff  is  entitled  to  recover  for  the 
injuries  resulting  from  the  defend- 
ant's negligence,  although  such  in- 
juries  are  aggravated  by  the  negli- 
^^nce  of  an  attending  physician,  if, 
m  his  selection  and  employment,  the 
plaintiff  was  in  the  exercise  of  rea- 
sonable care.  McGarrahan  v.  New 
York,  N.  H.  &  H.  R.  Co.  171  Mass. 
211,  218,  60  N.  E.  610,  4  Am.  Neg. 
Rep.  284;  Gray  v.  Boston  Etev.  R. 
Co.  215  Mass.  143,  102  N,  E.  71, 
and  cases  cited. 

The  question  is  whether  the  act 
of  the  defendant  in  operating  by 
mistake  upon  the  plaintiff's  left  side 
was  a  natural  and  probable  result 
of  the  negligence  of  the  railroad 
company.  We  are  of  opinion  that 
the  general  rule,  as  above  stated,  is 
not  applicable  to  the  case  at  bar. 
There  was  sufficient  evidence  to 
show  that  the  defendant  made  a  mis- 
take in  the  identity  of  the  plaintiff 
at  the  thne  tiie  operation  was  per- 
formed; and  that  he  then  believed 
he  was  operating  upon  another  pa- 
tient who  had  a  hernia  on  his  left 
side.  The  reason  why  a  wrongdoer 
is  held  liable  for  the  negligence  of  a 
physician  whose  unskilful  treatment 
aggravates  an  injury  is  that  such 
unskilful  treatment  is  a  result  which 
reasonably  ought  to  have  been  an- 
ticipated by  him. 

The  railroad  company  could  not 
be  held  liable  because  of  the  defend- 
ant's mistaken  belief  that  he  was 
operating  upon  some  person  other 
than  the  plaintiff;  «  .  . 
such  a  mistake  was  ,^i*v*ant** 
not  an  act  of  negli-  Ji*J»;"ir,;%-lr.- 
gence  which  could 
be  found  to  flow  legitimately  as  a 
natural  and  probable  consequence  of 
the  original  injury,  and  a  ruling  in 
effect  to  the  cQntKWy  could  not  prop«- 
erly  have  been  made.  The  fact  that 
the  mistake  made  by  the  defendant 
might  possibly  occur  is  not  enough 
to  charge  the  railroad  company  with 
liability;  the  unskilful  or  improper 
treatment  must  have  been  legally 
and  constructively  anticipated  by 
the  original  wrongdoer  as  a  rational 
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and  probable  result  of  the  first  in* 
jury.  This  is  the  true  test  of  re- 
sponsibility, and  it  cannot  be  ex- 
tended to  cover  the  facts  in  the 
present  case  as  shown  by  the  record. 

If  a  surgeon  employed  to  operate 
upon  a  patient  for  hernia  caused  by 
the  negligence  of  another,  instead 
of  performing  that  operation,  re- 
moves one  of  the  patient's  kidneys 
(^hich  is  in  sound  condition)  under 
the  mistaken  belief  that  he  is  treat- 
ing another  patient,  can  it  reasona* 
bly  be  held  that  such  a  mistake  is 
something  that  might  sometimes 
follow,  and  as  a  matter  of  conmion 
knowledge  and  experience  might  be 
expected  sometimes  to  follow,  from 
ah  injury  resulting  in  hernia?  We 
think  not.  We  are  of  opinion  that 
the  act  of  the  defendant  in  operat- 
ing on  the  wrong  side,  was  a  wholly 
wrongful,  independent,  and  inter- 
vening cause  for  which  the  original 
wrongdoer  was  in  no  way  responsi*- 
ble. 

All  the  cases  cited  and  relied  on 
by  tihe  defendant  are  distinguisha- 
ble from  the  case  at  bar  because  of 
the  fact  that  the  defendant  did  not 
intentionally  opnerate  upon  the  plain- 
tiff for  the  injury  received,  as  he 
did  in  those  cases,  but  mistakenly 
understood  and  believed  that  he  was 
operating  upon  another  patient  for 
a  different  injury. 

It  is  unnecessary  to  decide  wheth- 
er the  railroad  company  would 
have  been  liable  for  the  aggrava- 
tion of  the  plaintiff's  injury,  caused 
hy  the  mistake  of  the  defendant  in 
operating  upon  the  wrong  side,  had 
there  been  no  mistake  with  refer- 
ence to  the  identity  of  the  patient. 

In  some  jurisdictions  it  is  held 


that,  in  an  action  against  the  orig- 
inal wrongdoer,  if  a  surgeon  by  mis- 
take operates  at  a  place  other  than 
the  seat  of  the  injury,  and  without 
the  consent  of  the  patient,  such  an 
act  is  a  natural  and  probable  conse- 
quence of  the  original  injury  for 
which  the  defendant  is  responsible. 
Martin  v.  Cunningham,  93  Wash. 
517,  L.R.A.1918A,  225,  161  Pac. 
355;  Thompson  v.  Louisville  &  N. 
R.  Co.  91  Ala.  496,  11  L.R.A.  146, 
8  So.  406;  Sauter  v.  New  York  C. 
&  H.  R.  R.  Co.  66  N.  Y.  50,  23  Am. 
St.  Rep.  18,  5  Am.  Neg.  Cas.  208; 
Variety  Mfg.  Co.  v.  Latidaker,  227 
111.  22,  81  N.  E.  47;  Reed  v.  Detroit, 
108  Mich.  224,  65  N.  W.  967;  Seeton 
V.  Dunbarton,  73  N.  H.  134,  59  Atl. 
944 ;  Lyons  v.  Erie  R.  Co.  57  N.  Y. 
489;  Goss  v.  Goss,  102  Minn.  346, 
113  N.  W.  690.  See  also  Mohr  v. 
Williams,  95  Minn.  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St  Rep.  462, 
104  N.  W.  12,  5  Ann.  Cas.  303;  Sul- 
livan V.  McGraw,  118  Mich.  39,  76 
N.  W.  149 ;  Pratt  v.  Davis,  224  111. 
300,  7  L.R.A.(N.S.)  609,  79  N.  E. 
562,  8  Ann.  Cas.  197.  The  facts  in 
the  case  at  bar  distinguish  it  from 
the  cases  above  referred  to. 

If  we  assume  that  the  release  is 
valid  and  a  bar  to  any  claim  which 
the  plaintiff  Imd  against  the  railroad 
company,  still  a  majority  of  the 
court  are  of  opinion,  for  the  reasons 
stated,  that  it  is  not  a  defense  to  the 
present  action,  and  was  not  admissi- 
ble in  evidence. 

The  exceptions  to  the  admission 
in  evidence  of  the  release  and  the 
ruling  that  it  was.  a  bar  to  the  action 
must  be  sustained. 

Ordered  accordingly. 
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.  f .  Siiope  of  note. 

The  purpose  of  this  note  is  to  re* 
view  the  cases  wherein  the  courts 
have  passed  on  the  responsibility  of 
one  causing  a  personal  injury,  for  the 
consequence  of  the  negiifirence,  mis* 
take,  or  lack  of  skill  of  an  attending 
physician  or  surgeon.  The  expression, 
^'one  causing  a  personal  injury/'  is 
used  in  its  legal  significance  as  mean- 
ing one  reeponsible  in  law  for  the 
injury.  The  note  excludes  cases  in«- 
volving  the  right  to  damages  for  mal- 
practice without  regard  to  the  original 
injury,  and  also  cases  wherein  the 
right  to  recover  for  the  negligence  of 
the  physician  or  surgeon  is  based  on  a 
contractual  obligation  of.  the  person 
causing  the  injury  to  furnish  medical 
or  surgical  aid  through  a  relief  de- 
partmenty  a  hospital,  or  otherwise. 

IM.  Civil  liability. 

a.  Thfi^ician  or  Burgetnt  selected  by  fit- 

iured  person. 

Where  one  who  has  suffered  per- 
sonal injuries  by  reason  of  the  neg- 
ligence of  another  exercises  reason- 
able care  in  securing  the  services  of 
a  competent  physician  or  surgeon,  and 
his  injuries  are  thereafter  aggravated 
or  increased  by  the  negligence,  mis- 
take, or  lack  of  skill  of  such  physician 
or  surgeon,  the  law  regards  the  neg- 
ligence of  the  wrongdoer  in  causing 
the  original  injury  as  the  proximate 
cause  of  the  damages  flowing  from  the 
subsequent  negligent  or  unskilful 
treatment  thereof,  and  holds  him  li- 
able therefor. 

United  States.— Texas  &  P.  R.  Co.  v. 
Hill  (1915)  237  U.  S.  208,  59  L.  ed. 
918,  35  Sup.  Ct.  Rep.  575;  Atlas  Port- 
land Cement  Co.  v.  Hagen  (1916)  147 
C.  C.  A.  94,  233  Fed.  24,  writ  of  certio- 
rari denied  in  (1916)  242  U.  S.  631,  61 
L.  ed.  537,  37  Sup.  Gt.  Rep.  15.  See 
also  Mella  v.  Northern  S.  S.  Co.  (1906) 
162  Fed.  499.  Compare  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Heil  (1907)  88  C.  C.  A. 
400,  154  Fed*  626. 

California. — Compare  Thorne  v. 
California  Stage  Co.  (1856)  6  Cal. 
232. 

Connectieiit. — Flint  v.  Connecticut 
Haseam  Paving  Co.  (1918)  92  Conn. 
576,  103  Atl.  840. 


Illinois. — ^Pullman  Palace  Gm  Co. 
V.  Bluhm  (1884)  109  111.  20,  50  Am. 
Rep.  601 ;  Chicago  City  R.  O).  v^  Sax- 
by  (1904)  213  111.  274,  68  L.R.A.  164, 
104  Am.  St.  Rep.  218,  72  N.  E.  755; 
Variety  Mfg.  Co.  v.  Landaker  (1907) 
227  111.  22,  81  N.  E.  47;  Sandwich  v. 
Dolan  (1889)  84  III  App.  199,  reversed 
on  other  grounds  in  (1890)  133  111. 
177,  23  Am.  St.  Rep.  598,  24  N.  E.  526; 
Chicago  City  R.  Co.  v.  Cooney  (1901) 
95  111.  App.  471,  affirmed  in  (1902) 
196  111.  466,  63  N.  E.  1029;  Chicago 
&  E.  I.  R.  Co.  V.  Burridge  (1903)  107 
111.  App.  23,  reversed  on  other  grounds 
in  (1904)  211  111.  9,  71  N,  E.  838; 
Joliet  V.  Le  Pla  (1903)  109  111.  App. 
386;  Bethany  v.  Lee  (1906)  124  111. 
App.  397;  Horney  v.  St.  Louis  &  N.  E. 
R.  Co.  (1911)  165  111.  App.  547;  Rohm- 
er  V.  Anderson  (1914)  189  111.  App. 
274.  Compare  Moss  v.  Pardridge 
(1881)  9  III.  App.  490,  1  Am.  Neg. 
Cas.  93. 

Indiana.  —  Suelzer  v.  Carpenter 
(1915)  183  Ind.  23,  107  N.  E.  467,  8 
N.  C.  C.  A.  485. 

Iowa. — Collins  v.  Council  Bluffs 
(1871)  32  Iowa,  324,  7  Am.  Rep.  200; 
Rice  V.  Des  Moines  (1875)  40  Iowa, 
638. 

Maine.— Stover  v.  Bluehill  (1863) 
51  Me.  439;  Hooper  v.  Bacon  (1906) 

101  Me.  533,  64  Atl.  950. 
Massachusetts.  —  McGarrahan      v. 

New  York,  N.  H.  &  H.  R.  Co.  (1898) 
171  Mass.  211,  50  N.  E.  610, 4  Am.  Neg. 
Rep.  284;  Hunt  v.  Boston  Terminal 
Co.  (1912)  212  Mass.  99,  48  L.R.A. 
(N.S.)  116,  98  N.  E.  786;  Gray  v.  Bos- 
ton Elev.  R.  Co.  (1913)  215  Mass.  143, 

102  N.  E.  71,  8  N.  C.  a  A.  602.  And 
see  the  reported  case  (Pubchase  v. 
Seelye,  ante,  503). 

Michigan. — ^Youmans  ▼.  Padden 
(1870)  1  Mich.  N.  P.  127;  Reed  v.  De- 
troit  (1896)  108  Mich.  224,  65  N.  W. 
967.  See  also  Strudgeon  v.  Sand 
Beach  (1895)  107  Mich.  496,  65  N.  W. 
616. 

Minnesota. — Goss  v.  Goss  (1907) 
102  Minn.  346,  113  N.  W.  690;  Fields 
V.  Mankato  Electric  Traction  Co. 
(1911)  116  Minn.  218,  133  N.  W.  577. 
Compare  Viou  v.  Brooks-Scanlon  Lum- 
ber Co.  (1906)  99  Minn.  97,  108  N.  W. 
891,  9  Ann.  Cas.  318. 
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MisBourK — Elliott  v.  Kansas  City 
(1903)  174  Mo.  554,  74  S.  W.  617; 
SchoU  V.  Orayson  (1910)  147  Mo.  App. 
652,  127  S.  W.  415.  See  also  Nagel  ▼. 
Missouri  P.  R.  Co.  (1882)  75  Mo.  653, 
42  Am.  Rep.  418. 

Nebraska.  —  See  Crete  v.  Childs 
(1881)   11  Neb.  252,  9  N.W.  56. 

New  Hampshire. — Tuttle  v.  Farm- 
ington  (1876)  58  N.  H.  18;  Boynton  v. 
Somersworth  (1878)  58  N.  H.  321; 
Seeton  v.  Dunbarton  (1905)  73  N.  H. 
134,  59  Atl.  944. 

New  York. — Lyons  v.  Erie  R.  Co. 
(1874)  57  N.  Y.  489;  Sauter  v.  New 
York  C.  &  H.  R.  R.  Co.  (1876)  66  N. 
Y.  50,  23  Am.  Rep.  18,  5  Am.  Neg.  Cas. 
208;  Radman  v.  Haberstro  (1888)  49 
Hun,  605,  17  N.  Y.  S.  R.  497,  1  N.  Y. 
Supp.  561;  Caven  v.  Troy  (1897)  15 
App.  Div.  163,  44  N.  Y.  Supp.  244. 
Compare  Wade  v.  Mt.  Vernon  (1908) 
123  App.  Div.  796,  108  N.  Y.  Supp.  241. 

North  Dakota. — Pyke  v.  Jamestown 
(1906)   15  N.  D.  157,  107  N.  W.  859. 

Oklahoma* — Smith  v.  Missouri,  K.  &, 
T.  R.  Co.  (1918)  —  Okla.  — ,  185  Pac. 
70. 

Ohio. — Loeser  v.  Humphrey  (1884) 
41  Ohio  St.  378,  52  Am.  Rep.  86,  12 
Am.  Neg.  Cas.  487;  Heintz  v.  Caldwell 
(1898)  9  Ohio  C.  D.  412. 

Rhode  laland. — See  O'Donnell  v. 
Rhode  Island  Co.  (1907)  28  R.  I.  245, 
66  Atl.  578. 

Texas. — Houston  &  T.  C.  R.  Co.  v. 
HoUis  (1884)  2  Tex.  App.  Civ.  C^as. 
(Willson)  169;  Dallas  v.  Meyers 
(1900)  —  Tex.  Civ.  App.  — ,  55  S.  W. 
742;  Texas  &  P.  R.  Co.  v.  McKenzie 
(1902)  30  Tex.  Civ.  App.  298,  70  S.  W. 
237;  Houston  &  T.  C.  R.  Co.  v.  Hanks 
(1909)  58  Tex.  Civ.  App.  298,  124 
S.  W.  136;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Miller  (1916)  —  Tex.  Civ.  App. 
— ,  191  S.  W.  374. 

Washington. — Baldwin  v.  Lincoln 
County  (1902)  29  Wash.  509,  69  Pac. 
1081. 

Wisconsin. — Selleck     v.     Janesville 

(1898)  100  Wis.  157,  41  L.R.A.  563,  69 
Am.  St.  Rep.  906,  75  N.  W.  975,  4  Am. 
Neg.  Rep.  352;  Selieck  v.  Janesville 

(1899)  104  Wis.  570,  47  L.R.A.  691,  76 
Am.  St.  Rep.  892,  80  N.  W.  944. 

Canada.— Small  v.  Westville  (1898) 
40  N.  S.  226. 


In  Texas  &  P.  R.  Co.  v.  Hill  (1915) 
287  U.  S.  208,  59  L.  ed.  918,  35  Sup. 
Ct  Rep.  575,  an  action  for  damages 
for  personal  injuries,  the  court  upheld 
an  instruction  to  the  effect  that  the 
defendant  was  absolved  from  liability 
for  damages  resulting  from  the  inter- 
vening malpractice  of  the  attending 
surgeons,  only  in  the  event  that  the 
plaintiff  had  failed  to  exercise  rea- 
sonable  care   in   their   selection,    or 
thereafter,  in  followini:  their  advice. 
In  Atlas  Portland  Cement  Co.  v.  Ha- 
gen  (1916)  147  C.  C.  A.  94,  233  Fed. 
24,  writ  of  certiorari  denied  in  (1916) 
242  U.  S.  631,  61  L.  ed.  537*  37  Sup. 
Ct.  Rep.  15,  it  appeared  that  an  in- 
jured employee,  whose  leg  had  been 
improperly  set  by  a  surgeon  furnished 
by  the  master,  had  thereafter  refused 
to  allow  the  same  physician  to  rebreak 
the  leg,  but  had  secured  the  services 
of  another  surgeon  whose  operation 
was  not  successful.     The  court  held 
that,  since  there  was  no  negligence  on 
the  plaintiff's  part  in, refusing  to  al- 
low the  master's  surgeon  to  reset  the 
leg  and  in  engaging  another  surgeon 
to  perform  the  operation,  the  plain- 
tiff could  recover  for  the  entire  re- 
sultant    damage     arising    from     the 
defendant's  negligence.     In  Mella  v. 
Northern  S.  S.   Co.    (1908)    162  Fed. 
499,  an  action  for  the  death  of  the 
plaintiff's    intestate,    Mella,    by    the 
wrongful  act  of  the  defendant,  it  ap- 
peared  that   Mella   had    sustained   a 
dislocated  shoulder  by  stepping  into 
a  hole  in  the  deck  of  the  defendant's 
steamship.    In  a  subsequent  operation 
to  reduce  the  dislocation  Mella  died 
from  paralysis  of  the  heart,  due  to  the 
unnecessary   administration  of   chlo- 
roform.    The   evidence   showed   that 
Mella   had   previously   been   affected 
with  a  diseased  heart,  and  it  was  held 
that,    since   death    resulted    directly 
from  the  unnecessary  and  dangerous 
administration  of  chloroform,  the  pre- 
vious dislocation  of  Meila's  shoulder 
was  not  the  proximate  cause  of  his 
death,  and  the  defendant  eould  not  be 
charged  therewith.     The  court  said: 
**I  am  of  the  opinion  that  when  one 
f>erson  is  injured  by  the  negligence  of 
another,  and  such  injury  is  in  no  ev^it 
fatal,  the  negligent  party  cannot  be 
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held  lij^ble  for  the  eoiuM^uenoea.  of 
the.  luineceBsary  and  dangerous  acts 
of  the  aurgeon  employed  by  the  in^ 
jured  party,  even  when  done  in  the 
course  of  or  in  connection  with  a  nec- 
essary Bttrsrical  operation/'  But  the 
court  added:  "The  negligent  party  is 
responsible  for  all  errors  of  judgment, 
mere  mistakes,  and  errors,  assuming 
there  is  no  negligence  in  employing 
an  incompetent  surgeon/'  However, 
in  Chicago,  M.  it  St.  P.  R.  Go.  v.  Heil 
(1907)  88  C.  C.  A.  400,  154  Fed.  626, 
an  action  by  a  railroad  employee  to 
recover  damages  for  the  negtigence 
of  the  defendant,  whereby  he  had  lost 
one  of  his  hands,  it  appeared  that  the 
amputation  was  made  in  such  a  man^ 
ner  that  the  stump  was  still  suppurat* 
ing  when  it  should  have  been  healed, 
and  that  another  amputation  farther 
up  would  probably  be  necessary  to 
support  an  artificial  appliance.  The 
degree  of  care  exercised  in  securing 
the  services  of  the  surgeon  did  not 
appear,  nor  did  the  court  apparently 
consider  it  as  in  any  way  deter- 
minative of  the  rights  of  the  parties, 
saying:  ''Evidence  to  show  to  what 
extent  this  condition  was  caused  by 
the  wrong  of  the  defendant,  and  to 
what  extent  it  was  the  result  of  some 
independent  cause,  such  as  the  mal- 
practice of  the  surgeon  who  treated 
it,  was  undoubtedly  relevant,  be- 
cause the  defendant  was  liable  foi' 
the  former  and  exempt  from  liability 
for  the  latter/' 

In  Sandwich  v.  Dolan  (1889)  S4  111. 
App.  199,  reversed  on  other  grounds 
in  (1890)  133  111.  177,  23  Am*  St.  Rep. 
598,  24  N.  E.  526,  the  plaintiff  sought 
to  recover  damages  for  personal  4n- 
juries  caused  by  the  alleged  neg- 
ligence of  the  defendant,  which  had 
been  aggravated  by  the  unskilful  care 
of  her  physician,  who  treated  her  for 
pleurisy.  It  was  held  that  since  the 
plaintiff  had  exercised  ordinary  care 
in  securiTig  surgical  attMdance,  the 
injuries  resulting  from  the  unskilful 
ness  of  her  doctor  were  a  direct  re- 
sult of  the  injury,  the  court  saying: 
**It  was  her  duty  to  employ  such  aid, 
surgical  and  otherwise,  as  ordinary 
prudence  in  the  situation  required, 
and   to   use  ordinary  judgment  and 


care  in  so  doing.  But  the  law  does 
not  make  the  appellee  an  insurer  in 
such  case  that  such  surgecms,  doc-- 
tors,  or  nurses  will  be  guilty  of  no 
negligence,  want  of  care  or  skill,  or 
of  error  in  judgment.  The  liability 
to  mistakes  in  judgment  of  the  efforts 
or  means  used  in  the  endeavor  to 
effect  a  cure  or  causing  a  union  of 
broken  ribs,  or  even  in  the  determina- 
tion of  the  dislocation  thereof,  are 
incidents  of  such  injury,  and  when 
such  mistakes  occur  (the  injured 
party  using  ordinary  care)  the  injury 
resulting  from  such  mistakes,  if  any, 
is,  in  law,  regarded  as  one  of  the  im- 
mediate and  direct  damages  resulting 
from  the  injury/'  Likewise,  in  Chi- 
cago City  R,  Co.  V.  Saxby  (1904)  213 
III.  274,  68  L.R.A.  164,  104  Am.  St. 
Rep.  218,  72  N.  E.  755,  the  defendant 
in  an  action  for  damages  for  personal 
injuries  claimed  that  the  diseased  con^ 
dition  of  the  plaintiff's  knee,  for  which 
she  sought  to  I'ecover,  was  not  the 
natural  and  ordinary  consequence  of 
the  injury  received,  but  was  the  result 
of  improper  treatment  by  the  plain- 
tiffs physicians.  The  court,  holding 
that  the  defendant  was  responsible  for 
the  entire  injury,  said  with  reference 
to  the  plaintiff's  duty  to  secure  com- 
petent medical  aid:  "All  the  law 
required  was  that  she  exercise  such 
prudence  as  men  and  women  of  or- 
dinary judgment,  under  like  circum- 
stances, would  exercise  in  the  choice 
of  physicians  and  the  means  to  be 
used  to  effect  a  recovery.  She  was 
not  an  insurer,  bound  to-  act  at  her 
peril,  and  if  she  exercised  reasonable 
care  in  selecting  her  physicians  and  in 
the  employ  of  other  means  for  her 
recovery,  if  her  physicians  made  a 
mistake  in  the  treatment  applied  by 
them  to  her,  or  the  means  employed 
failed  to  effect  a  cure,  then  she  may 
recover  for  the  entire  injury  which 
she  has  sustained."  So,  in  Variety 
Mfg.  Co.  V.  Landaker  (1907)  227  Ul. 
22,  81  N.  E.  47,  the  court  held  that 
the  trial  judge  was  fully  sustained 
by  the  authorities  in  charging  as  fol- 
lows, as  to  the  right  to  recover  addi-* 
tional  damages  for  an  aggravation  of 
injuries  caused  by  the  unskilful  treat- 
ment of  attending  physicians:     "A 
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should  produce  the  death,  either  in 
whole  or  in  part.  If  there  be  gross 
neglect  or  manifestly  improper  treat- 
ment, either  in  preventing  or  in  aiding 
the  fatal  effects  of  the  injury,  the 
death  of  an  injured  person  is  not 
homicide  by  the  party  who  inflicted 
the  original  injury."  By  way  of  il- 
lustration, a  hypothetical  case  of 
manifestly  improper  treatment,  where 
death  was  the  result  of  the  wound  and 
not  of  the  treatment,  was  stated,  in 
which  B.,  who  had  sustained  a  knife 
wound  from  A.,  severing  a  small  ar- 
tery, is  treated  by  a  surgeon  who,  in- 
stead of  attempting  to  stop  the  flow 
of  blood,  administers  chloroform  and 
leaves  B.  to  bleed  to  death.  This,  the 
court  pointed  out,  would  be  homicide 
under  the  common  law,  but  not  under 
the  Texas  statute.  The  phrase,-  ''gross 
neglect,  and  improper  treatment/'  as 
used  in  the  statute,  was  interpreted 
as  meaning  not  only  acts  which  de- 
stroy life,  but  such  ''as  allow,  suffer, 
or  permit  such  destruction  of  life." 
Thus,  where  it  appeared  that,  in  the 
treatment  of  a  knife  wound  inflicted 
by  the  accused  on  the  temple  of  the 
deceased,  the  attending  surgeons  were 
guilty  of  gross  negligence  in  making 
incisions  in  the  back  of  the  skull, 
which  were  of  themselves  perhaps 
mortal,  when  with  proper  treatment 
the  deceased  would  have  had  a  chance 
to  recover,  the  court  held  that  the 
accused  was  not  guilty  of  homicide. 
In  Brown  v.  State  (1873)  38  Tex. 
482,  wherein  the  accused,  on  trial  for 
murder,  produced  evidence  of  mal- 
practice by  the  physician  in  attend- 
ance on  the  victim,  the  court  held  that 
the  jury  should  be  instructed  that  the 
accused  could  not  be  found  guilty  un- 
less they  were  satisfied  that  the  death 
was  the  result  of  the  wound,  and  not 
of  the  malpractice  of  the  physician. 
And,  commenting  on  the  statute,  the 
court  said:  "Our  law  undoubtedly 
changes  the  rule  of  the  common  law, 
the  theory  of  which  was  that  he  who 
caused  the  first  injury  should  be  held 


guilty,  upon  the  theory  that  without 
the  first  injury  no  other  would  have 
followed,  as  resulting  from  the  first." 

And  in  Johnson  v.  State  (1901)  4S 
Tex.  Grim.  Rep.  288,  65  S.  W.  92,  where 
the  accused  in  a  prosecution  for  mur- 
der alleged  that  the  death  of  the  de- 
ceased was  the  result  of  improper 
treatment  and  neglect  by  the  attend- 
ing physician,  and  that  the  wound  of 
itself  was  not  sufficient  to  cause  death, 
the  court  held  that  the  failure  of  the 
trial  judge  to  charge  affirmatively  that 
if  the  wound  was  not  necessarily  mor- 
tal, but  the  deceased  had  died  as  a 
result  of  improper  or  neglectful  treat- 
ment, the  accused  would  not  be  re- 
sponsible for  his  death,  was  revers- 
ible error. 

In  Sartin  v.  Stote  (1907)  51  Tex. 
Grim.  Rep.  571, 103  S.  W.  875,  the  court 
held  that  it  was  correct  to  instruct 
the  jury  in  a  jNrosecution  for  murder 
as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant  .  •  . 
did  shoot  the  [deceased]  as  charged, 
but  you  further  find  from  the  evidence 
that  there  has  been  gross  neglect  or 
manifestly  improper  treatmoit  of  said 
[deceased]  by  any  one  or  more  of  the 
physicians  or  persons  attending  him, 
between  the  inflicting  of  the  wound 
and  his  death,  which  improper  treat- 
ment or  neglect,  if  any,  caused  the 
death  of.  the  said  [deceased],  then 
you  cannot  find  the  defendant  guilty 
of  taking  the  life  of  the  said  [de- 
ceased]." 

And,  where  the  evidence  in  a  pros- 
ecution for  murder  suggested  that  the 
death  may  have  resulted  from  the  im- 
proper treatment  of  the  attending 
physicians,  the  court  held  that  the 
failure  of  the  trial  court  to  charge 
that,  "if  the  death  of  the  deceased  was 
brought  about  by  improper  treatment 
or  gross  neglect  of  the  physicians,  he 
would  not  be  guilty  of  the  homicide," 
was  reversible  error.  McMillan  v. 
State  (1910)  58  Tex.  Grim.  Rep.  525, 
126  S.  W.  875.  R.  E.  B. 
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MARGARET  SHERIDAN  et  al. 

V. 

L.  J.  Mccormick  et  ai.,  Appts. 

N9v€h  Dakota  Supfetne  Court  ^Ma^  16,  19 IS. 

(89  N.  D.  641,  168  N.  W.  59.) 

Frauduleiit  omVeyance  *—  consideration  —  payment  of  debts. 

1.  Wheret  at  the  time  of  the  conveyance  of  real  estate  made  and  re- 
ceived for  the  purpose  of  defrauding  the  creditors  of  the  grantors,  the 
grantee,  as  a  part  of  the  same  transaction  and  with  knowledge  of  the 
fraud,  agrees  with  the  grantors  to  pay  certain  existing  valid  encum- 
brances upon  the  real  estate  so  fraudulently  conveyed,  and  subsequently 
and  in  pursuance  of  such  an  agreement  pays  such  encumbrances,  he  can- 
not, when  such  conveyances  are  declared  fraudulent  and  void  as  against 
the  creditors  of  the  grantors,  hold  such  conveyances  as  security  for  the 
amounts  so  paid. 

ISee  note  an  this  question  beginning  on  page  527.] 


—  conaideration. 

2.  The  law  will  treat  as  null  and 
void  as  to  creditors  all  fraudulent  con- 
trivances to  screen  the  property  of  a 
debtor  from  his  creditors.  It  is  not 
the  consideration,  but  the  intent  with 
which  a  conveyance  is  made,  that 
makes  it  good  or  bad  as  against  cred- 
itors. However  valuable  the  consid- 
eration, if  the  conveyance  be  designed 
to  delay,  hinder,  or  defeat  creditors^  it 
is  void. 

[See  12  R.  a  L.  581  et  seq.] 

— participation  by  grantee. 

3.  Where  a  conveyance  of  real  es- 
tate is  made  by  a  grantor  with  intent 
to  hinder,  delay,  or  defraud  creditors, 
and  the  grantee,  not  being  a  creditor 
of  the  grantor,  has  knowledge  of  such 
fact,  the  consummation  of  the  transfer 
is  such  a  participation  in  fraud  by  the 

Headnotes  by  Bruce,  Ch.  J. 


grantee  as  will  invalidate  the  transfer 
as  to  such  creditors,  even  where  full 
consideration  is  paid. 
[See  12  R.  C.  L.  533-536.] 

Judgment  —  collateral  attack  —  exe- 
cution. 

4.  No  defense  can  be  interposed,  in 
an  action  to  remove  a  fraudulent  con- 
veyance from  the  path  of  an  execution, 
on  the  ground  that  the  claim  on  which 
the  judgment  was  entered  and  on 
on  which  the  execution  was  issued, 
was  invalid,  or  inequitable.  The  mat- 
ter is  precluded  by  the  prior  judg- 
ment; and,  when  no  appeal  was  taken, 
it  must  be  assumed  that  all  of  the  de- 
fenses, both  legal  and  equitable,  which 
the  defendants  had  or  deemed  them- 
selves entitled  to,  were  interposed  on 
the  former  trial. 

[See  12  R.  C.  L.  632.] 


(Robinson,  J*,  and  Fisk,  District  Judge,  dissent.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Ren- 
ville County  in  favor  of  plaintiffs  in  an  action  brought  to  set  aside  an 
alleged  fraudulent  conveyan^.    Modified, 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Ryerson  &  Rodsater  for  ap- 
pellants. 

Messrs.  J.  E.  Rryans  and  E.  B*  Sink- 
l«r  for  respondents. 

Bruce,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

*    This  action  comes  before  us  for 
a  trial  de  novo,  and  is  brought  to  set 


aside  a  fraudulent  conveyance.  On 
the  3d  day  of  May  the  plaintiffs  re- 
covered a  judgment  against  the 
McCormicks  for  the  sum  of  $1,- 
140.25. 

The  indebtedness  on  which  the 
judgment  was  founded  grew  out  of 
the  sale  of  an  abstract  business  by 
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the  plaintiffs  to  the  defendants  on 
September  8,  1911,  for  $4,100,  pay- 
able in  monthly  instalments  of  $50, 
and  the  action  was  brought  on  the 
instalments  then  due  and  unpaid. 
The  transfer,  which  is  sought  to  be 
set  aside,  was  made  by  the  Mc- 
Cormicks  to  the  defendant  W.  A. 
Overing,  the  father  of  Mrs.  BTc- 
Cormick,  on  the  10th  day  of  April, 
1914,  and  on  the  day  of  the  com- 
mencement of  the  action  on  which 
the  judgment  was  obtained.  The 
trial  court  found  the  issues  for  the 
plaintiffs,  and  ''that  the  said  deeds 
were  executed  and  the  land  trans- 
ferred wholly  and  voluntarily  with- 
out consideration,  and  with  the  sole 
intent  to  hinder,  delay,  and  defraud 
the  plaintiffs  in  the  collection  of 
their  claim,  and  to  hinder,  delay, 
and  defraud  all  of  their  creditors, 
and  that  the  said  W.  A.  Overing, 
defendant,  accepted  and  received 
such  debts,  and  the  transfer  of  such 
land,  with  full  knowledge  of  all  of 
such  fraudulent  intent,  and  with  the 
full  and  sole  intent  on  his  part  to 
assist  the  said  L.  J.  McCormick  and 
Luina  M.  McCormick  in  their 
fraudulent  purpose."  After  a  full 
argument  and  a  thorough  examina- 
tion of  the  record,  we  are  con- 
strained to  affirm  this  finding,  and 
nothing  would  be  gained  by  relat- 
ing the  testimony  at  length.  The 
matter,  indeed,  is  one  largely  of 
probability  and  of  the  credibility  of 
the  witnesses,  and  on  the  latter 
point  the  trial  judge  had  the  oppor- 
tunity of  personal  observation 
wh'ch  is  not  presented  to  us. 

There  can  be  no  question  that 
there  was  in  the  minds  of  the  de- 
fendants the  desire  to  prevent  the 
plaintiffs  from  collecting  their 
claim,  and,  as  far  as  the  consider- 
ation for  the  deeds  is  concerned,  all 
that  is  presented  is  a  claim  for 
money  alleged  to  have  been  ad- 
vanced by  the  defendant  Overing  to 
the  daughter  some  fourteen  years 
before,  and  before  her  marriage, 
but,  which  not  only  was  long  since 
outlawed,  if,  in  fact,  it  ever  existed, 
but  on  and  for  which,  according  to 
her  own  statements,  no  interest  had 


ever  been  paid,  no  note  given,  and 
no  payment  even  demanded,  and 
the  only  evidence  of  which  was  a 
memorandum  contained  in  a  note- 
book owned  by  the  defendant,  Luina 
McCormick.  It  is  true  that  the  de- 
fendant Overing  paid  the  past-due 
taxes  and  the  interest  on  a  prior 
mortgage  just  prior  to  the  transfer, 
but  the  evidence  clearly  shews  that 
he  did  this  because  he  was  led  to  be- 
lieve that  the  deeds  could  not  be 
recorded  without  these  payments. 

The  case,  indeed,  in  our  minds,  is 
not  one  where  a  debtor  has  honestly 
preferred  a  creditor,  but  one  which 
clearly  comes  within  the  general 
condemnation  of  the  authorities, 
which  seem  to  hold  that  the  law 
will  treat  ''as  null  and  void  all 
fraudulent  contrivances    to  screen 

the  property  of  a  p.^.^..^.^ 
debtor  from  his  ro«v«,««e«— 
creditors;  it  .  is  «•"-•*-'•"—• 
fraudulent  to  defeat  them  by  reser- 
vations of  benefits  to  himself;  it  is 
equally  fraudulent  to  defeat  them 
by  benefactions  conferred  upon 
others.  It  is  not  the  consideration, 
but  the  intent  with  which  a  convey- 
ance is  made,  that  makes  it  good  or 
bad  as  against  creditors.  However 
valuable  the  consideration,  if  the 
conveyance  be  designed  to  delay, 
hinder,  or  defeat  creditors,  it  is 
void."  Note  to  Hagerman  v. 
Buchanan,  14  Am.  St.  Rep.  732; 
Daisy  Roller  Mills  v.  Ward,  6  N. 
D.  317,  70  N.  W.  271 ;  Fluegel  v. 
Henschel,  7  N.  D.  276,  66  Am.  St, 
Rep.  642,  74  N.  W.  996;  Paulson 
V.  Ward,  4  N.  D.  100,  58  N.  W.  792, 
The  case  also  clearly  comes  within 
the  provisions  of  §  7220  of  the  Com- 
piled Laws  of  1913,  which  provides 
that  "every  transfer  of  property  or 
charge  thereon  made,  every  oblisra- 
tion  incurred,  and  every  judicial 
proceeding  taken  with  intent  to  de- 
lay or  defraud  any  creditor  or  other 
person  of  his  demands,  is  void 
against  all  creditors  of  the  debtor, 
and  their  successors  in  interest  and 
against  any  persona  upon  whom  the 
estate  of  the  debtor  devolves  in 
trust  for  the  benefit  of  others  than, 
the  debtor.*' 


SHERIDAN  V. 

(39  y.  D.  6kl, 

There  is,  too,  no  doubt  of  the. 
knowledge  of  the  grantee,  Overing, 
of  the  fraudulent  intent,  nor  of  the 
applicability  of  the  rule  of  law  an- 
nounced by  us  in  the  caae  of  Fluegel 
V.  Henschel,  7  N.  D.  276,  66  Am,  St. 
Rep.  642,  74  N.  W.  996,  and  where- 
in we  said :  ''Where  a  conveyance 
of  real  estate  is  made  by  a  grantor 

with  intent  to  hin- 
-partieipatioit      ^^r,  delay,  and  de- 

fraud  creditors,  and 
the  grantee,  not  being  a  creditor  of 
the  grantor,  has  knowledge  of  such 
fact,  the  consummation  of  the  trans- 
fer is  such  a  participation  in  the 
fraud  by  the  grantee  as  will  invali- 
date the  transfer,  even  where  full 
consideration  is  paid." 

There  is,  of  course,  no  merit  in 
the  contention  that  the  abstract 
business  was  not  Worth  what  the 
defendants  agreed  to  pay  for  it,  and 
tlat  therefore  the  plaintiffs  do  not 
eome  into  a  court  of  equity  with 
dean   hands.    The   matter  is  pre- 

j.dK»»t-  eluded  by  the  judg- 

r«»iiiiter«.i  atttieic  mout  on  which  the 
-««e<..tion.  execution  is  issued. 

We  must  assume  that  in  that  case 
the  defendants  interposed  all  of  the 
defenses,  both  legal  and  equitable, 
which  they  had,  or  deemed  them^ 
selves  entitled  to,  and  no  appeal  was 
taken  from  that  judgment. 

Nor  do  we  believe  that  the  defend- 
ant Overing  is  entitled  to  a  lien  for 
the  taxes  and  interest  paid  by  him. 

Our  conclusion  from  the  record  is 
that  he  knew  of  and  was  a  party  to 
the  fraud  which  was  sought  to  be 
consummated,  and  it  is  well  estab- 
lished that  "where,  at  the  time  of 
the  execution  of  the  conveyance  of 
real  estate  made  and  received  for 
the  purpose  of  defrauding  the  cred- 
itors of  the  grantors,  the  grantee,  as 
a  part  of  the  same  transaction, 
agrees  with  the  grantors  to  pay  off 
certain  existing  valid  encum- 
brances   upon    the  real    estate  so 

fraudulently  con- 
rraadnient  veyod,    and    Bubse- 

eM«iiieratftoM«*  queutly,  and  m  pur- 
KJtT"*  *"'  suance      of      such 

agreement,  the 

grantee   pays  such  encumbrances. 


Mccormick. 
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he  cannot,  when  such  conveyances 
are  declared  fraudulent  and  void  as 
against  the  creditors  of  the  grant- 
ors, hold  such  conveyances  as  secu- 
rity for  the  amounts  so  paid.'* 
Daisy  Roller  Mills  v.  Ward,  6  N.  D. 
317,  70  N.  W.  271. 

The  judgment  of  the  District 
Court,  however,  goes  too  far,  as  it 
holds  that  the  conveyance  is  void 
as  between  the  McCormicks  and 
Overing.  As  far  as  this  action  is 
concerned,  it  is  void  only  as  to  the 
lien  of  the  plaintiff's  judgment  and 
attachment.  It  is  modified  to  this 
extent,  and,  as  so  modified,  it  is  af- 
firmed. ^ 

Grace,  J.,  being  disqualified,  the 
Honorable  Frank  Fisk,  Judge  of  the 
Eleventh  Judicial  District,  sat  in  his 
place.       *'      <^''r^'''^'i?r*.'««^i*^^-» 

Robinson,  J.,  dissenting: 
The  purpose  of  this  suit  is  to  sub- 
ject the  half  section  of  land  in  Ren- 
ville county  to  the  lien  of  the  plain- 
tiffs' judgment,  which  is  $1,140.25. 
In  an  action  by  the  plaintiffs  against 
the  McCormick  defendants  on  May 
18,  1914,  the  plaintiffs  caused  a 
writ  of  attachment  to  be  issued  and 
levied  on  the  lands  in  question.  On 
May  13,  1915,  a  judgment  in  said 
action  was  obtained  and  docketed^ 
and  an  execution  was  issued  against 
the  defendants,  and  the  next  day  it 
was  returned  unsatisfied.  Pending 
said  action  the  McCormicks  con- 
veyed to  W.  A.  Overing,  father  of 
Mrs.  Luina  M.  McCormick,  the  S.  E. 
i  of  27-161-84,  and  the  E.  i  of  W.. 
I  of  the  same  section.  The  deeds 
were  made  and  recorded  April  10^ 
1914.  The  first  tract  was  owned  by 
L.  J.  McCormick  and  the  second  by 
his  wife.  Both  tracts  were  worth 
about  $10,000,  and  were  subject  to 
mortgages  amounting  to  over  $7,- 
000.  At  and  prior  to  the  transfer 
i  the  past-due  interest  on  the  mort- 
T  gages  and  the  taxes  amounted  to 
\  $840 ;  and  the  McCormicks  were  uh- 
^  abte  to  pay  the  same.  The  mort* 
gagees  were  pressing  the  mand  in- 
stating on  immediate  payment  and 
threatening  a  foreclosure.  Under 
;  such  pressure  the  daughter  natural- 
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Galveston,  H.  &  S.  A.  R.  Co.  v.  Miller 
(1917)  —  Tex.  Civ.  App.  — ,  191  S.  W. 
874. 

In  Baldwin  v.  Lincoln  County 
(1902)  29  Wash.  509,  69  Pac.  1081,  the 
plaintiff  in  an  action  for  personal  in« 
juries  admitted  that  he  did  not  know 
whether  the  person  whom  he  had  em- 
ployed to  treat  his  injuries  was  a 
physician.  The  defendant  maintained 
that  it  was  not  responsible  for  the  agr- 
gravation  of  the  plaintiff's  injuries 
arising  from  improper  treatment  by 
his  medical  attendant.  The  court 
stated  that  if  the  plaintiff  had  used 
ordinary  care  in  seekingr  medical  aid, 
he  would  not  be  held  to  assume  the 
liability  of  improper  treatment,  but 
added  that  the  converse  of  this  propo- 
sition was  true,  and  "if  the  injured 
party  was  negligent  in  the  employ- 
ment of  a  competent  physician,  or  em- 
ployed some  person  whom  he  knew 
to  be  Incompetent,  when  competent 
physicians  were  accessible,  and  im- 
proper treatment  was  resorted  to  and 
the  injuries  thereby  greatly  increased, 
these  facts  may  be  shown  in  mitiga- 
tion of  damages.'*  A  verdict  for  the 
defendant  was  affirmed. 

In  Selleck  v.  Janesville  (1898)  100 
Wis.  157,  41  L.R.A.  563,  69  Am.  St. 
Rep.  906,  75  N.  W.  975,  4  Am.  Neg. 
Rep.  352,  an  action  for  personal  in- 
juries, the  defendant  sought  to  escape 
liability  for  the  entire  resultant  in- 
jury by  alleging  that  the  plaintiffs 
diseased  nervous  system  was  a  result 
of  the  negligence  or  unskilfulness  of 
her  physician  in  failing  to  reduce  a 
dislocation  of  her  ankle.  The  court, 
affirming  a  judgment  for  the  plaintiff, 
said:  "The  wrongdoer  may  well  an- 
ticipate that  the  person  injured  will 
employ  a  physician  or  surgeon,  and  in 
doing  so  will  exercise  ordinary  care  in 
making  the  selection ;  but,  where  that 
is  done,  such  person  cannot  be  ex- 
pected to  assume  the  responsibility  of 
the  very  highest  degree  of  skill."  This 
statement  of  the  rule  by  the  court  was 
affirmed  in  Selleck  v.  Janesville  (1899) 
104  Wis.  570,  47  L,R.A.  691,  76  Am, 
St.  Rep.  892,  80  N.  W.  944. 

In  Small  v.  Westville  (1898)  40  N. 
S.  226,  it  appeared  that  the  plaintiff 
was  severely  cut  about  the  wrist  by 


reason  of  the  negligence  of  the  de- 
fendant. The  plaintiff  had  used  rea- 
sonable care  in  selecting  a  surgeon 
possessed  of  ordinary  skill,  but,  by 
reason  of  the  surgeon's  failure  to 
suture  a  siBvered  nerve,  the  plaintiff 
lost  the  use  of  her  hand.  The  defend- 
ant maintained  that  it  could  not  be 
held  liable  for  the  unskilful  treatment 
by  the  surgeon,  but  the  court  held 
that  even  though  the  injury  was  ag- 
gravated by  the  improper  treatment, 
the  defendant,  in  view  of  the  plain- 
tiff's care  in  engaging  surgical  atten- 
tion, was  liable  therefor. 

Mere  good  faith  in  selecting  a 
physician,  or  a  belief  that  a  physician 
is  competent,  does  not  amount  to  the 
ordinary  care  which  must  be  exer- 
cised by  an  injured  person  in  securing 
competent  medical  or  surgical  aid. 
Flint  V.  Connecticut  Paving  Co.  (1918) 
92  Conn.  576,  lOS  Atl.  840.  So,  in 
Crete  v.  Childs  (1881)  11  Neb.  252,  9 
N.  W.  55,  an  action  to  recover  damages 
for  personal  injnries,  the  jury  were 
instructed  that  if  the  plaintiff  had  em- 
ployed such  medical  aid  ''as  she 
thought  competent^  and  in  good  faitid," 
she  was  not  responsible  for  the  result. 
The  appellate  court  said  that  the 
theory  of  this  instruction  seemed  to 
be  that  the  ''thought"  or  belief  of  the 
plaintiff  as  to  the  competency  of  the 
persons  she  employed  to  attend  her 
injuries  was  sufficient  to  relieve  her 
of  responsibility  for  the  result  of  the 
treatment,  but  added  *that  this  was 
error,  since  the  plaintiff's  duty  was 
"to  exercise  reasonable  care  and  dili- 
gence in  the  employment  of  medical 
aid." 

The  rule  as  to  the  degree  of  care 
required  of  an  injured  person  in  his 
selection  of  medical  attendants  is  not 
altered  by  the  fact  that  the  plaintiff 
himself  is  a  physician  and  surgeon. 
Thus,  in  Boynton  v.  Somersworth 
(1878.)  58  N.  H.  321,  wherein  the 
plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries  maintained 
that  no  deduction  should  be  made 
from  the  amount  of  damages  recover- 
able because  of  any  alleged  improper 
medical  treatment,  the  court  held  that 
since  the  plaintiff  had  exercised  rea- 
sonable care  in  retaining  a  medical 
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attendant,  he  was  not  answerable  for 
the  success  of  the  treatment,  although 
be  himsell  was  a  physician  and  9ur- 
geou. 

In  Thome  y«.  California  Stage  Go. 
(1856)  6  Cal,  232^  wherein  the  defend- 
ant in  an  action  to  recover  damages 
for  personal  injuries  sought  to  show 
in  mitigation  of  damages  that  the 
plaintiff's  surgeon  had  a  poor  reputa- 
tion for  ability,  the  court,  while  ex- 
cluding evidence  of  general  reputa- 
tion, said:  ''It  would  certainly  have 
been  competent  for  defendants  to 
8haw  in  mitigation  of  damages  that 
the  plaintiff's  injuries  were  wholly  or 
partially  the  result  of  improper  treat- 
ment on  the  part  of  his  physician." 

b»  PkyMeiun  or  surgeon  selected  by  per- 
son iHiusing  infury. 

It  seems  that  where  one  procures  a 
physician  or  surgeon  to  attend  a  per- 
son whom  he  has  injured,  and  uses 
due  and  reasonable  care  in  tiie  selec- 
tion of  such  physician  or  surgeon,  he 
is  not  liable  for  the  negligence  or  un- 
Akilfulness  of  the  latter,  which  results 
in  an  aggravation  of  the  original  in- 
jury. This  rule,  while  apparently  in- 
equitable when  compared  with  the 
rule  fixing  liability  on  the  wrongdoer 
for  the  negligence  of  a  physician  or 
surgeon  employed  by  the  injured  per- 
son, nevertheless  seems  to  be  fairly 
deducible  from  the  following  cases: 
Secord  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1888)  5  McCrary,  515,  18  Fed«  221; 
Atlantic  Coast  Line  R.  Co.  v.  Whitney 
(1911)  62  Fla.  124,  56  So.  937;  Eighmy 
V.  Union  P.  K.  Co.  (1895)  93  Iowa, 
688,  27  L.R.A.  296,  61  N.  W.  1056; 
Louisville  &  N.  R.  Co.  v.  Foard  (1898) 
104  Ky.  456,  47  S.  W.  342;  Quinn  v. 
Kansas  City,  M.  &  B.  R.  Co.  (1895) 
94  Tton.  713,  28  L.R.A.  552,  45  Am. 
St  R^.  767,  30  S.  W.  1036;  Galveston, 
H.  A  S.  A.  R.  Co.  V.  Scott  (1898)  18 
Tex.  Civ.  App.  321,  44  S.  W.  58d. 

In  Secord  v.  St.  Paul,  M.  &  M.  R. 
Co.  (Fed.)  supra,  the  plaintiff  sued  to 
recover  for  damages  sustained  by  rea- 
son of  personal  injuries  safTered  while 
he  was  a  passenger  on  one  of  the  de- 
fendant's trains.  It  appeared  that  he 
had  been  attended  by  a  surgeon  fur- 
nished    by    the    defendant,    and    he 


sought  to  recover  additional  damages 
for  the  alleged  malpractice  of  the  sur- 
geon in  treating  his  injuries.  The 
court  held  that,  since  it  appeared  that 
the  defendant  had  exercised  reason- 
able care  to  secure  the  services  of  a 
surgeon  possessing  ordinary  skill,  no 
liability  could  be  predicated  on  the 
latter's  malpractice,  and  the  plain- 
tiff's only  recourse  for  such  damage 
would  be  an  action  against  the  sur- 
geon himself. 

In  Louisville  &  N.  R.  Co.  v.  Foard 
(1898)  104  Ky.  456,  47  S.  W.  342,  an 
action  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  while  em- 
ployed on  the  defendant's  railroad, 
the  court  held  that  it  was  improper 
to  admit  evidence  of  damages  caused 
by  the  Unskilfulness  of  a  surgeon  em- 
ployed by  the  defendant,  saying:  '*In 
the  employment  by  a  railroad  company 
of  its  surgeons  to  attend  the  persons 
injured  by  its  trains,  the  relation  of 
master  and  servant  and  principal  and 
agent  does  not  exist;  and  if  the  rail- 
road company  is  careful,  and  selects 
suitable  surgeons,  it  is  not  responsible 
for  their  neglect  or  malpractice."  To 
the  same  effect  see  Quinn  v.  Kansas 
City,  M.  &  B.  R.  Co.  (1895)  94  Tenn. 
7l3,  28  L.R.A.  552,  45  Am.  St.  Rep.  767, 
30  S.  W.  1036. 

In  Eighmy  v.  Union  P.  R.  Co.  (1895) 
93  Iowa,  538,  27  L.R.A.  296,  61  N,  W. 
1056,  wherein  it  appeared  that  the  de- 
fendant company  had  exercised  rea- 
sonable care  in  the  selection  of  a  sur- 
geon whose  services  it  voluntarily  of- 
fered to  an  injured  employee,  the  court 
held  that  the  employee  could  not  re- 
cover additional  damages  for  the  neg- 
ligence'of  the  surgeon. 

In  Atlantic  Coast  Line  R.  Co.  v. 
Whitney  (1911)  62  Fla.  124,  56  So. 
937,  it  was  held  that  a  railroad  com- 
pany was  not  liable  to  an  injured  em- 
ployee for  an  aggravation  of  the  in- 
jury, caused  by  the  negligence  of  its 
surgeon,  the  court  saying:  ''As  we 
have  heretofore  decided,  the  railroad 
company  is  not  responsible  for  the 
negligent  work  of  its  surgeon,  if  not 
negligent  in  selecting  or  retaining 
him,  and  knowledge  of  his  failings 
must  be  brought  home  to  it.  His  gen- 
eral reputation  may  be  so  bad  that  the 
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law  will  impute  knowledge,  but  noth- 
ing short  of  this  will  make  it  liable." 
In  Galiteston,  H.  &  S.  A.  R.  Co.  v. 
Scott  (1898)  18  Tex.  Civ.  App.  321,  44 
S.  W.  589,  the  court  held  that  a  rail- 
road company  was  not  liable  to  an 
injured  passenger  for  an  aggravation 
of  damages  arising  from  the  negli- 
gence of  a  physician  which  it  had  fur- 
nished in  the  exercise  of  a  reasonable 
care.  The  court  said :  "Where  a  com- 
mon carrier  .  .  .  assumes  to  fur- 
nish a  surgeon  or  physician  to  attend 
upon  injured  passengers,  the  duty  de- 
volved upon  it  is  to  furnish  a  com- 
petent one,  and  if  this  is  done  the  car- 
rier is  not  liable  for  any  malpractice 
or  neglect  upon  the  part  of  the  physi- 
cian." But  compare  St.  Louis  &  S.  F. 
R.  Co;  v.  Doyle  (1894)  —  Tex.  Civ. 
App.  — ,  25  S.  W.  461,  wherein  the 
court  allowed  a  recovery  for  the  en- 
tire injury  resulting  from  the  defend- 
ant's negligence,  remarking  that  it 
was  immaterial  whether  the  surgeon 
furnished  by  the  defendant  had  made 
a  mistake  in  treating  the  plaintiff. 

III.  Criminal   liability, 
a.  General  rule. 

When  a  person  inflicts  a  wound  on 
dnother  which  is  dangerous,  or  cal- 
culated to  destroy  life,  the  fact  that 
the  negligence,  mistake,  or  lack  of  skill 
of  an  attending  physician  or  surgeon 
contributes  to  the  death  affords  no  de- 
fense to  a  charge  of  homicide. 

Alabama. — Parsons  v.  State  (1852) 
21  Ala.  300;  McDaniel  v.  State  (1884) 
76  Ala.  1;  Daughdrill  v.  State  (1896) 

113  Ala.  7,  21  So.  378;  Thomas  v.  State 
(1903)  139  Ala.  80,  36  So.  734.. 

Arkansas.— Sharp  v.  State  (1888) 
61  Ark.  147,  14  Am.  St.  Rep.  27,  10  S. 
W.  228. 

Connecticut.  —  State  v.  Bantley 
(1877)  44  Conn.  537,  26  Am.  Rep.  486. 

Florida.— Johnson  v.  State  (1912) 
64  Fla.  321,  59  So.  894. 

Georgia.— Downing  v.  State  (1901) 

114  Ga.  30,  39  S.  E.  927;  Allen  v.  State 
(1909)  133  Ga.  260,  65  S.  E.  431;  Per- 
due V.  State  (1910)  135  Ga.  277,  69 
S.  E.  184. 

Iowa.— State  v.  Edgerton  (1896) 
100  Iowa,  63,  69  N.  W.  280;  State  v. 
Wood  (1900)  112  Iowa,  411,  84  N.  W. 


520;   State  v.   Gabriella    (1918)    168 
Iowa,  297,  144  N.  W.  9. 

Louisiana. — State  v.  Briscoe  (1878) 
30  La.  Ann.  433;  State  v.  Barnes 
(1882)  34  La.  Ann.  895. 

Massachusetts.  —  Com.  *  v.  Hackett 
(1861)  2  Allen,  186. 

Missouri.— State  v.  Landgraf  (1888) 
95  Mo.  97,  6  Am.  St.  Rep.  26,  8  S.  W. 
287;  SUte  v.  Strong  (1899)  153  Mo. 
549,  55  S.  W.  78,  18  Am.  Crim.  Rep. 
278;  State  v.  Daly  (1908)  210  Mo.  664, 
109  S.  W.  58. 

Nebraska.— Hamblin  v.  State  (1908) 
81  Neb.  148,  115  N.  W.  850,  16  Ann. 
Cas.  569. 

New  York.— People  v.  Kane  (1915) 
213  N.  Y.  260,  L.R.A.1915F,  607,  107 
N.  E.  655,  Ann.  Cas.  1916C,  685. 

New  Mexico. — Territory  v.  Yee  Dan 
(1894)  7  N.  M.  489,  87  Pac.  1101. 

Pennsylvania. — Com.  v.  Eisenhower 
(1897)  181  Pa.  470,  59  Am.  St  Rep. 
670,  37  Atl.  521. 

Virginia.— Clark  v.  Com.  (1898)  90 
Va.  360,  18  S.  E.  440. 

Washington  —  State  v.  Baruth 
(1907)  47  Wash.  283,  91  Pac.  977. 

The  rule,  and  the  reason  therefor, 
have  been  well  stated  by  the  supreme 
court  of  Arkansas  as'  follows :  **The 
well«established  rule  of  the  common 
law  would  seem  to  be  that  if  the 
wound  was  a  dangerous  wound, — 
that  is,  calculated  to  endanger  or 
destroy  life, — and  death  ensued  there- 
from, it  is  sufficient  proof  of  the 
offense  of  murder  or  manslaughter; 
and  that  the  person  who  inflicted  it  is 
responsible,  though  it  may  appear  that 
the  deceased  might  have  recovered  if 
he  had  taken  proper  care  of  himself, 
or  submitted  to  a  surgical  operation, 
or  that  unskilful  or  improper  treat- 
ment aggravated  the  wound  and  con- 
tributed to  the  death.  ...  A  dif- 
ferent doctrine  would  tend  to  give 
immunity  to  crime,  and  take  away 
from  human  life  a  salutary  and  essen- 
tial safeguard.  Amid  the  conflicting 
theories  of  medical  men,  and  the  un- 
-certainties  attendant  upon  the  treat- 
ment of  bodily  ailments  and  injuries, 
it  would  be  easy  in  many  cases  of 
homicide  to  raise  a  doubt  as  to  the 
immediate  cause  of  death,  and  there- 
by to  open  a  wide  door  by  which  per- 
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sons  guilty  of  the  highest  crimes 
,  might  escape  conviction  and  punish- 
ment.''   Sharp  V.  State  (Ark.)  supra. 

And  in  State  v.  Baruth  (Wash«) 
supra,  the  court  stated  the  prevailing 
common-law  rule  as  follows;  ''Where 
one  unlawfully  inflicts  upon  the  per- 
son of  another  a  wound  calculated  to 
endanger  or  destroy  life»  it  is  no  de- 
fense to  a  charge  of  murder,  where 
death  ensues,  to  show  that  the  wound- 
ed person  might  have  recovered  if  the 
wound  had  been  more  skilfully  treat- 
ed. Even  unskilful  or  negligent 
treatment  of  the  wound  on  the  part 
of  the  wounded  person  or  his  physi- 
cians, which  may  have  aggravated  the 
wound  and  contributed  to  the  death, 
does  not  relieve  the  assailant  from 
liability.  He  must  show  that  the  neg- 
ligent and  unskilful  treatment  was 
the  sole  cause  of  death,  before  he  can 
escape  the  consequences  of  his  unlaw- 
ful act  on  this  ground." 

In  Parsons  v.  State  (1852)  21  Ala. 
300,  wherein  the  defendant  sought  to 
shelter  himself  from  a  charge  of  mur- 
der by  alleging  the  unskilful  treat- 
ment of  the  wounds  as  the  cause  of 
death,  the  court  said:  "We  agree 
.  .  .  that  if  the  wound  was  mortal 
or  dangerous  the  person  who  inflicted 
it  cannot  shelter  himself  under  the 
plea  of  erroneous  treatment/' 

That  case  was  cited  in  McDaniel  v. 
State  (1884)  76  Ala.  1,  in  support  of 
the  following  statement:  'The  doc- 
trine is  established  that  if  the  blow 
caused  the  death  it  is  sufficient^ 
though  the  individual  might  have  re- 
covered .  .  .  had  the  surgeon 
treated  the  wound  properly.  This  we 
understand  to  be  the  rule  where  the 
wound  is  in  its  nature  mortal,  or  like- 
ly to  produce  death.  So,  we  think,  it 
results  as  a  corollary,  if  the  death 
result  in  part  from  a  blow  wrongfully 
given,  which  may  produce  death,  and 
partly  from  neglect  or  unskilful  treat- 
ment, then  the  assailant  is  guilty  of 
the  homicide  in  the  degree  the  attend- 
ant circumstances  assign  to  the  act.'* 
And,  continuing,  the  court  said :  "The 
true  test  is  whether  the  deceased's 
death  followed  as  an  ordinary  and 
natural  result  from  the  conduct  of 
the  defendant.    If  so,  it  is  no  defense 


that  the  deceased,  under  another  form 
of  treatment,  might  have  recovered. 
.  .  .  But  if  the  result  is  caused  by 
the  malpractice  of  the  physician,  the 
wound  not  being  of  itself  mortal  and 
the  physician  not  acting  in  concert 
with  the  defendant,  then  the  defend- 
ant is  not  responsible ;  for  the  wound, 
though  a  condition  of  the  killing,  is 
not  its  juridical  cause." 

In  Daughdrill  v.  State  (1896)  113 
Ala.  7,  21  So.  378,  it  was  said :  "The 
true  doctrine  is  that,  where  the  wound 
is  in  itself  dangerous  to  life,  mere  er- 
roneous treatment  of  it  or  of  the 
wounded  man  suffering  from  it»  will 
afford  the  defendant  no  protection 
against  a  charge  of  unlawful  hom- 
icide/' And  the  rule,  as  stated  in 
Daughdrill  v.  State  (Ala.)  supra,  was 
quoted  and  applied  yi  Thomas  v.  State 
(1903)  139  Ala.  80.  36  So.  734. 

In  Sharp  v.  State  (1888)  51  Ark. 
147,  14  Am.  St.  Rep.  27,  10  S.  W.  228, 
the  defendant,  on  trial  for  the  murder 
of  one  Martin,  introduced  expert  tes- 
timony to  prove  that  the  wound  which 
he  had  inflicted  was  not  mortal,  and 
that  the  death  of  Martin  was  caused 
by  the  maltreatment  of  the  attending 
physician.  It  appeared  that  the 
wound  inflicted  was  necessarily  a 
dangerous  one,  and  the  court  said: 
"If  a  person  inflicts  a  wound  with  a 
deadly  weapon  in  such  a  manner  as 
to  put  life  in  jeopardy,  and  death  fol- 
lows as  a  consequence  of  this  felo- 
nious and  wicked  act,  it  does  not  alter 
its  nature  or  diminish  its  criminality 
that  other  causes  co-operated  in  pro- 
ducing the  fatal  result.  Indeed,  it 
may  be  said  that  neglect  of  the  wound, 
or  its  unskilful  or  improper  treatment, 
which  were  of  themselves  conse- 
quences of  the  criminal  act,  which 
might  naturally  follow  in  any  case, 
must  in  law  be  deemed  to  have  been 
among  those  which  were  in  contem- 
plation of  the  guilty  party,  and  for 
which  he  is  to  be  held  responsible." 

And  where  the  defendant,  who  was 
charged  with  the  death  of  another 
from  the  effects  of  a  gunshot  wound 
in  the  arm,  claimed  that  death  was  the 
result  of  improper  treatment  of  the 
wound  by  the  attending  physician,  the 
court  stated   the   rule  applicable   as 
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follows:  **lt  one  person  inflicts  upon 
another  a  dangerous  wound,  one  that 
is  calculated  to  endanger  and  destroy 
life,  and  death  ensues  therefrom  with- 
in a  year  and  a  day,  it  is  sufficient 
proof  of  the  offense,  either  of  man- 
slaughter or  murder  as  the  case  may 
be;  and  he  is  none  the  less  responsible 
for  the  result,  although  it  may  appear 
that  .  .  .  unskilful  or  improper 
treatment  aggravated  the  wound  and 
contributed  to  his  death/'  State  v. 
Bantley  (1877)  44  Conn.  537,  26  Am. 
Rep.  486. 

In  Johnson  v.  State  (1912)  64  Fla. 
321,  59  So.  894,  a  prosecution  for  mur- 
der, the  accused  claimed  that  the 
death  was  not  the  result  of  the  wound 
inflicted  by  him,  but  was  caused  by 
improper  surgery.  The  wound  in  it- 
self was  dangerous  to  life,  and  the 
court  held  that  mere  erroneous  treat- 
ment of  such  a  wound  would  afford  no 
protection  to  a  charge  of  homicide. 

In  Downing  v.  State  (1901)  114  Ga. 
30,  37  S.  E.  927,  the  accused  in  a  pros- 
ecution for  unlawful  homicide  main- 
tained that  the  death  was  produced 
by  the  failure  of  the  surgeons  to  ex- 
tract promptly  certain  foreign  matter 
from  the  wound,  which  he  claimed  wag 
not  necessarily  mortal.  The  trial 
court  charged  the  jury  that  the  neg- 
ligence of  the  attending  surgeons  in 
treating  a  mortal  wound,  or  their  im- 
proper treatment  of  a  wound  not  nec- 
essarily fatal,  but  which  was  produc- 
tive of  secondary  causes  resulting  in 
death,  would  not  relieve  the  accused 
from  responsibility  for  the  death  of 
the  deceased,  and  on  appeal  this 
charge  was  affirmed. 

And  where  the  accused  in  a  pros- 
ecution for  murder  maintained  that 
the  death  was  the  result  of  improper 
medical  treatment  of  the  wound, 
rather  than  of  the  wound  itself,  the 
court  affirmed  an  instruction  to  the 
jury  that,  "if  you  believe  from  the 
evidence  that  the  defendant  unlaw- 
fully inflicted  upon  the  deceased  a 
mortal  wound  from  which  he  there- 
after died,  he  is  responsible,  though 
such  wound  was  aggravated  by  im- 
proper and  unskilful  medical  treat- 
ment and  the  death  would  not  have 
resulted  in  the  absence  of  such  unskil- 


fulness."     Allen  v.  State   (1909)   188 
Ga.  260,  65  S.  E.  431. 

In  Perdue  v.  State  (1910)  135  Ga. 
277,  69  S.  E.  184,  wherein  the  accused, 
in  a  prosecution  for  murder,  requested 
a  charge  which  involved  the  doctrine 
that  one  may  intentionally  inflict  a 
wound  on  another,  from  which  he  dies, 
and  that  the  quality  of  the  act  will  be 
affected  by  the  degree  of  skill  and  care 
which  is  exercised  in  the  treatment 
of  the  wound,  the  court  refused  to 
give  recognition  to  any  such  doctrine. 

And  where  the  jury  was  instructed 
that,  if  the  wounds  Inflicted  by  the  ac- 
cused caused  or  contributed  to  the 
death  of  the  deceased,  the  fact  that 
the  wounds  were  not  treated  more 
skilfully  would  not  affect  his  guilt,  the 
court  held  that  the  instruction  was  a 
proper  one.  State  v.  Bdgerton  (1896) 
100  Iowa,  63,  69  N.  W.  280. 

Similarly,  where  there  was  evidence 
that  the  death  of  the  deceased  would 
not  have  resulted  except  for  the  al- 
leged mismanagement  of  his  physi- 
cian, the  court  held  that  if  the  injuries 
inflicted  by  the  accused  had  directly 
contributed  to  produce  death,  the  fact 
that  the  victim  would  not  have  died 
had  proper  treatment  been  given  him 
was  not  controlling.  The  court  quot- 
ed Greenleaf  to  the  effect  that  "if 
death  ensues  from  a  wound  given  in 
malice,  but  not  in  its  nature  mortal, 
but,  which  being  neglected  or  mis- 
managed, the  party  died,  this  will  not 
excuse  the  prisoner  who  gave  it.*' 
State  V.  Wood  (1900)  112  Iowa,  411, 
84  N.  W.  520. 

In  State  v.  Gabriella  (1913)  163 
Iowa,  297,  144  N.  W.  9,  the  accused,  on 
trial  for  murder,  offered  testimony  to 
the  effect  that  the  cause  of  the  death 
was  not  the  gunshot  wound  inflicted 
by  him,  but  the  negligent  perform- 
ance of  a  surgical  operation  on  the 
wound.  The  trial  court  rejected  all 
this  testimony,  and  this  court  in  af- 
firmance said:  'There  is  no  claim 
that  Turso  [the  deceased]  had  recov- 
ered from  his  wound  at  the  time  of 
the  operation,  nor  that  there  was  any 
evil  intent  in  the  performance  of  the 
operation,  nor  that  it  was  performed 
for  any  other  pbrpose  than  in  a  irood- 
faith  attempt  to  save  the  life  of  the 


ANNO.— ORIGINAL  INJURY— MALPRACTICE. 


519 


patient.  Lack  of  skill,  or  bad  jud^r- 
ment,  or  mere  ne£:Iigence  in  any  form 
on  the  part  of  the  surgeon  will  not 
avail  the  slayer  to  protect  him  against 
the  final  consequences  of  his  wrong- 
ful act." 

When  a  wound  has' been  maliciously 
inflicted  from  which  death  might  en- 
sue, and  which  has  been  followed  by 
death,  the  burden  of  proof  is  on  the 
accused  to  show  that  death  resulted 
from  some  other  cause,  such  as  mal- 
practice, or  want  of  skill  in  the  treat- 
ment of  the  wound;  otherwise  he  will 
be  chargeable  therewith.  State  v. 
Briscoe  (1878)  30  La.  Ann.  433. 

The  doctrine  that  the  unskilful 
treatment  of  a  wound  by  a  physician 
or  surgeon  would  not  be  a  ground  for 
the  acquittal,  in  a  prosecution  for 
murder,  of  one  who  had  inflicted  the 
wound  with  murderous  intent,  was  re- 
affirmed in  State  v.  Barnes  (1882)  34 
La.  Ann.  395. 

And  it  was  held  in  Com.  v.  Hackett 
(1861)  2  Allen  (Mass.)  136,  a  case 
which  has  been  widely  quoted  as  the 
basic  authority  for  the  rule  here  ex- 
pressed that  an  accused  who  had 
designedly  inflicted  a  dangerous 
wound  on  another  would  be  guilty  of 
unlawful  homicide,  even  though  the 
improper  treatment  of  the  wound  by 
the  attending  surgeon  may  have  con- 
tributed to  his  death. 

In  State  v.  Landgraf  (1888)  95  Mo. 
9?,  6  Am.  St.  Rep.  26,  8  S.  W.  237,  the 
accused,  on  trial  for  murder,  main- 
tained that  the  death  was  not  the 
result  of  the  wound  inflicted  by  him, 
but  of  the  unskilful  medical  treatment 
of  the  attending  surgeon.  The  trial 
judge  charged  that  if  the  jury  believed 
that  the  accused  had  wilfully  shot  the 
deceased,  producing  a  dangerous 
wound,  and  that  such  wound  was  the 
cause  of  death,  the  accused  would  be 
guilty  of  murder  in  the  flrst  degree, 
"notwithstanding  you  may  also  believe 
and  And  that  unskilled  medical  treat- 
ment aggravated  such  wound,  and 
that  deceased  might  have  recovered 
if  greater  care  and  skill  had  been  em- 
ployed in  treating  her.'*  The  court 
in  affirmance  stated  that  there  was 
abundant  support  in  the  authorities 
for  this  instruction.** 


In  State  v.  Strong  (1899)  153  Mo. 
649,  55  S.  W.  78,  13  Abl  Crim.  Rep. 
278,  it  was  held  proper  to  charge  that 
if  the  jury  believed  that  the  accused 
had  wilfully  struck  another  with  a 
knife  without  a  design  to  effect  death, 
and  that  the  victim  had  died  from  the 
effect  of  the  wound,  he  would  be 
guilty  of  manslaughter,  notwithstand- 
ing that  the  jury  might  also  And  that 
unskilled  medical  treatment  had  ag- 
gravated the  wound,  and  more  skil- 
ful treatment  might  have  resulted  in 
a  recovery. 

And  where,  after  the  administration 
of  morphine  to  one  Harvey  by  the  ac- 
cused, his  condition  was  diagnosed  as 
intoxication,  and  the  fact  that  he  was 
poisoned  was  not  discovered  until 
after  his  death,  the  court  held  that 
the  improper  medical  treatment  would 
not  relieve  the  accused  from  respon- 
sibility for  the  homicide,  provided  the 
jury  found  that  Harvey  had  died  as 
a  result  of  the  poison.  State  v.  Daly 
(1908)  210  Mo.  664,  109  S.  W.  53. 

In  Hamblin  v.  State  (1908)  81  Neb. 
148,  115  N.  W.  850,  16  Ann.  Cas.  569, 
a  prosecution  for  murder,  the  accused 
maintained  that  the  victim  had  died, 
not  from  the  effects  of  the  wound  in- 
flicted by  him,  but  by  reason  of  the 
malpractice  of  the  surgeons  iti  allow- 
ing a  broken  glass  catheter  to  remain 
in  the  bladder  of  the  wounded  man  for 
eight  or  ten  days  before  removing  it 
by  operation,  whieh  negligence,  the 
accused  alleged,  caused  gangrene  and 
resulted  in  death.  There  was  suffi- 
cient evidence  to  show  that  the  orig- 
inal wound  was  a  mortal  one,  and  the 
allegation  of  death  as  the  result  of 
the  delay  in  removing  the  catheter 
was  characterized  by  the  court  as 
speculative,  the  latter  holding  that, 
where  a  mortal  wound  is  unlawfully 
inflicted,  the  fact  that  mistakes  or 
other  causes  may  have  hastened  death 
will  not  absolve  the  accused  from  re- 
sponsibility for  the  crime. 

In  People  v.  Kane  (1915)  218  N.  Y. 
260,  L.R.A.1915F,  607,  107  N.  E.  655, 
Ann.  Cas.  1916C,  685,  the  accused,  on 
trial  for  murder,  maintained  that  the 
shots  flred  by  him  were  not  the  cause 
of  the  death,  but  that  intervening 
negligent  medical  and  surgical  treats 
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ment  had  brought  on  the  fatal  result. 
It  did  not  appear  that  the  maltreat- 
ment was  the  sole  cause  of  death,  and 
the  court  held  that  where  the  wounds 
inflicted  by  the  accused  operate  as 
causes  of  death,  the  fact  that  the  mal- 
practice of  attending  physicians  or 
surgeons  may  have  had  some  caus- 
ative influence  will  not  relieve  the  ac- 
cused from  responsibility  for  the  act. 

And  where  the  accused  claimed  that 
the  death  was  not  the  result  of  the 
injuries  inflicted,  but  that  the  neg- 
ligent performance  of  a  surgical  op- 
eration was  the  proximate  cause 
thereof,  the  court  held  that  ''when  a 
surgical  operation,  apparently  neces- 
sary, is  resorted  to  for  the  purpose 
of  saving  one  from  the  probably  fatal 
effect  of  a  wound,  it  must  clearly  ap- 
pear that  maltreatment  of  the  wound, 
and  not  the  wound  itself,  was  the 
sole  cause  of  the  death."  And,  the 
evidence  not  establishing  this  condi- 
tion, a  judgment  of  murder  was  af- 
firmed. Territory  v.  Yee  Dan  (1894) 
7  N,  M.  439,  37  Pac.  1101. 

Similarly,  where  it  appeared,  on  a 
trial  for  murder,  that  a  drainage  tube, 
inserted  by  the  attending  surgeons 
during  an  operation  on  the  wound  in- 
flicted by  the  accused,  had  found  its 
way  int<^  the  spinal  canal,  and  the  ac- 
cused maintained  that  this  mistake 
was  the  cause  of  the  death,  the  court 
held  that  ''the  prisoner  cannot  escape 
by  showing  that  death  was  the  result 
of  an  accident  occurring  in  an  opera- 
tion which  his  felonious  act  made  nec- 
essary." Com.  v.  Eisenhower  (1897) 
181  Pa.  470,  59  Am.  St  Rep.  670,  37 
Atl.  521. 

In  Clark  v.  Com.  (1893)  90  Va.  360, 
18  S.  E.  440,  the  court  found  no  error 
in  an  instruction,  in  a  prosecution  for 
murder,  that  "if  the  jury  believe  from 
the  evidence  that  the  prisoner  wilfully 
inflicted  upon  the  deceased  a  dan- 
gerous wound,  one  that  was  calculated 
to  endanger  and  destroy  life,  and  that 
death  ensued  therefrom  within  a  year 
and  a  day,  the  prisoner  is  none  the 
less  responsible  for  the  result,  al- 
though it  may  appear  that  the  de« 
ceased  might  have  recovered  but  for 
the  aggravation  of  the  wound  by  un- 
skilful or  improper  treatment." 


And  it  was  held  in  State  v.  Baruth 
(1907)  47  Wash.  283,  91  Pac.  977,  that 
one  who  unlawfully  inflicts  a  dan- 
gerous wound  on  another  cannot  avail 
himself  of  the  defense  that  negligent 
and  unskilful  treatment  of  the  wound 
was  the  proximate  cause  of  death,  ex- 
cept where  it  be  shown  that  such 
treatment  was  the  sole  cause  of  death. 

b.  Qualification  of  rule. 

Where  a  person  inflicts  on  another 
a  wound .  not  in  itself  calculated  to 
produce  death,  and  the  injured  per- 
son dies  solely  as  a  result  of  the  im- 
proper treatment  of  the  wound  by  ar 
attending  physician  or  surgeon,  the 
fact  that  the  death  was  caused  by 
medical  mistreatment  is  a  good  de- 
fense to  a  charge  of  homicide.  Par- 
sons V.  State  (1852)  21  Ala.  300;  Mc- 
Daniel  v.  State  (1884)  76  Ala.  1;  Bush 
V.  Com.  (1880)  78  Ky.  268;  Tibbs  v. 
Com.  (1910)  138  Ky.  558,  28  L.R.A. 
(N.S.)  665,  128  S.  W.  871;  State  v. 
Scott  (1857)  12  IJU  Ann.  274;  People 
V.  Kane  (1915)  213  N.  Y.  260,  L.R.A. 
1915F,  607,  107  N.  E.  655,  Ann.  Cas. 
1916C,  685. 

In  Parsons  v.  State  (Ala.)  supra, 
wherein  the  accused,  on  trial  for 
murder,  sought  to  shelter  himself 
from  the  charge  by  setting  out  the  un- 
skilful treatment  of  the  wounds  as 
the  cause  of  death,  the  court  said: 
"We  all  agree  that  ordinarily,  if  a 
wound  is  inflicted  not  dangerous  in 
itself,  and  the  death  was  evidently  oc- 
casioned by  grossly  erroneous  treat- 
ment, the  original  author  will  not  be 
accountable." 

In  McDaniel  v.  State  '1884)  76  Ala. 
1,  the  court  stated  the  proposition  as 
follows:  "The  true  test  is  whether 
the  deceased's  death  followed  as  an 
ordinary  and  natural  result  from  the 
conduct  of  the  defendant.  If  so,  it 
is  no  defense  that  the  deceased,  under 
another  form  of  treatment,  might  have 
recovered.  .  .  .  But  if  the  result 
is  caused  by  the  malpractice  of  the 
physician,  the  wound  not  being  in  it- 
self mortal  and  the  physician  not  act- 
ing in  concert  with  the  defendant, 
then  the  defendant  is  not  responsible; 
for  the  wound,  though  a  condition  of 
the  killing,  is  not  its  juridical  cause. 
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And  in  Bush  v.  Com.  (1880)  78  Ky. 
268,  it  was  said  that  while  the  com- 
mon-law rule  seemed  to  be  that  when 
death  ensued  from  a  dangerous 
woBnd,  unskilled  and  improper  treat- 
ment thereof  would  not  affect  the 
criminality  of  the  act,  still  "if  the 
wound  is  not  dangerous  in  itself,  and 
death  results  from  improper  treatment 
or  from  disease  subsequently  contract- 
ed, not  superinduced  by  or  resulting 
from  the  wound,  the  accused  is  not 
guilty." 

In  Tibbs  v.  Com.  (1910)  138  Ky.  568, 
28  L.R.A.(N.S.)  665,  128  S.  W.  871, 
the  court  held  that  it  was  error  to  ex- 
clude evidence,  in  a  prosecution  for 
murder,  that  the  wound  inflicted  by 
the  accused  was  not  of  itself  dan- 
gerous, and  that  the  victim  had  died 
from  the  effect  of  improper  medical 
and  surgical  treatment,  since  by  es- 
tablishing proof  of  these  facts  the 
accused  would  be  absolved  of  the 
charges  of  unlawful  homicide. 

It  has  been  said  that  the  fact  that 
the  deceased  may  have  had  an  un- 
skilful surgeon  in  attendance  on  his 
wound  cannot  mitigate  the  crime  of 
the  accused,  unless  it  plainly  appears 
that  the  treatment  was  the  sole  cause 
of  death.  The  rule  has  been  stated  in 
the  words  of  Mr.  Greenleaf,  as  fol- 
lows: "If  death  ensues  from  a  wound 
given  in  malice,  but  not  in  its  nature 
mortal,  but,  which  being  neglected  or 
mismanaged,  the  party  died;  this  wil] 
not  excuse  the  prisoner  who  gave  it, 
but  he  will  be  held  guilty  of  the  mur- 
der, unless  he  can  make  it  clearly  and 
certainly  appear  that  the  maltreat- 
ment of  the  wound,  .  •  .  and  not 
the  wound  itself,  was  the  sole  cause 
of  his  death;  for  if  the  wound  had 
not  been  given,  the  party  had  not* 
died."  State  v.  Scott  (1857)  12  La. 
Ann.  274. 

In  People  v.  Kane  (1915)  213  N.  Y. 
260,  L,R.A.1915F,  607,  107  N.  E.  655, 
Ann.  Cas.  1916C,  685,  the  court  quoted 
Mr.  Wharton  to  the  effect  that  "where 
the  wound  or  injury  has  contributed 
mediately  or  immediately  to  the  death 
of  the  injured  person,  and  the  injury 
was  neglected  or  mismanaged,  to  war- 
rant the  escape  of  the  person  inflicting 
the  injury  from  the  responsibility  for^ 


the  killing,  the  subsequent  neglect  or 
mismanagement  must  have  been  the 
sole  cause  of  death." 

Compare  Goffman  v.  Com.  (1874)  10 
Bush  (Ky.)  495,  wherein  the  court 
held  that  it  was  for  the  jury  to  deter- 
mine, in  a  prosecution  for  murder, 
whether  the  operation  performed  on 
the  deceased  was  such  as  ordinarily 
prudent  and  skilful  surgeons  would 
have  deemed  necessary,  or  if  it  would 
have  been  deemed  necessary  and  was 
not  performed  with  ordinary  skill 
and  added  that  if  death  resulted  from 
such  an  operation^  and  not  from  the 
injuries  inflicted  by  the  accused,  he 
should  be  acquitted,  even  though  such 
injuries  would  eventually  have  proved 
fatal. 

e.  Rule  in  TejroM, 

In  Texas,  it  is  provided  by  statute 
(Texas  Penal  Code,  arts.  652  and  653) 
that  "the  destruction  of  life  must  be 
complete  by  such  act,  agency,  procure- 
ment or  omission  [of  the  accused] ; 
but,  although  the  injury  which  caused 
death  might  not  under  other  circum- 
stances have  proved  fatal,  yet  if  such 
injury  be  the  cause  of  death,  without 
its  appearing  that  there  has  been  any 
gross  neglect  or  manifestly  improper 
treatment  of  the  person  injured,  it  is 
homicide.  .  .  .  What  is  said  of 
gross  neglect  or  improper  treatment 
has  reference  to  the  acts  of  some  per- 
son other  than  him  who  inflicts  the 
first  injury,  as  of  the  physician,  nurse 
or  other  attendant."  See  Morgan  v. 
State  (1884)  16  Tex.  App.  593;  Brown 
V.  State  (1873)  38  Tex.  482;  Johnson  v. 
State  (1901)  43  Tex.  Crim.  Rep.  283,  66 
S.  W.  92;  Sartfn  v.  State  (1907)  51 
Tex.  Crim.  Rep.  571,  103  S.  W.  875; 
McMillan  v.  State  (1910)  58  Tex. 
Crim.  Rep.  525,  126  S.  W.  875. 

In  Morgan  v.  State  (Tex.)  supra, 
the  court,  commenting  on  the  change 
which  the  statute  made  in  the  com- 
mon-law rule,  pointed  out  that  at 
common  law  the  improper  treatment, 
and  not  the  wound,  must  produce  the 
death,  in  order  to  relieve  the  person 
who  inflicted  the  original  injury  from 
the  charge  of  homicide.  And,  con- 
tinuing, it  was  said:  "Our  statute, 
as  I  interpret  it,  does  not  require  that 
the    neglect    or    improper   treatment 
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should  produce  the  death,  eitiier  in 
whole  or  in  part.  If  there  be  gross 
neglect  or  manifestly  improper  treat- 
ment, either  in  preventing  or  in  aiding 
the  fatal  effects  of  the  injury,  the 
death  of  an  injured  person  is  not 
homicide  by  the  party  who  inflicted 
the  original  injury."  By  way  of  il- 
lustration, a  hypothetical  case  of 
manifestly  improper  treatment,  where 
death  was  the  result  of  the  wound  and 
not  of  the  treatment,  was  stated,  in 
which  B.,  who  had  sustained  a  knife 
wound  from  A.,  severing  a  small  ar- 
tery, is  treated  by  a  surgeon  who,  in- 
stead of  attempting  to  stop  the  flow 
of  blood,  administers  chloroform  and 
leaves  B.  to  bleed  to  death.  This,  the 
court  pointed  out,  would  be  homicide 
under  the  common  law,  but  not  under 
the  Texas  statute.  The  phrase,*  "gross 
neglect,  and  improper  treatment/'  as 
used  in  the  statute,  was  interpreted 
as  meaning  not  only  acts  which  de- 
stroy life,  but  such  ''as  allow,  suffer, 
or  permit  such  destruction  of  life." 
Thus,  where  it  appeared  that,  in  the 
treatment  of  a  knife  wound  inflicted 
by  the  accused  on  the  temple  of  the 
deceased,  the  attending  surgeons  were 
guilty  of  gross  negligence  in  making 
incisions  in  the  back  of  the  skull, 
which  were  of  themselves  perhaps 
mortal,  when  with  proper  treatment 
the  deceased  would  have  had  a  chance 
to  recover,  the  court  held  that  the 
accused  was  not  guilty  of  homicide. 
In  Brown  v.  State  (1873)  38  Tex. 
482,  wherein  the  accused,  on  trial  for 
murder,  produced  evidence  of  mal- 
practice by  the  physician  in  attend- 
ance on  the  victim,  the  court  held  that 
the  jury  should  be  instructed  that  the 
accused  could  not  be  found  guilty  un- 
less they  were  satisfied  that  the  death 
was  the  result  of  the  wound,  and  not 
of  the  malpractice  of  the  physician. 
And,  commenting  on  the  statute,  the 
court  said:  "Our  law  undoubtedly 
changes  the  rule  of  the  common  law, 
the  theory  of  which  was  that  he  who 
caused  the  first  injury  should  be  held 


guilty,  upon  the  theory  that  without 
the  first  injury  no  other  would  have 
followed,  as  resulting  from  the  first." 

And  in  Johnson  v.  State  (1901)  43 
Tex.  Grim.  Rep.  288,  65  S.  W.  92,  where 
the  accused  in  a  prosecution  for  mur- 
der alleged  that  the  death  of  the  de- 
ceased was  the  result  of  improper 
treatment  and  neglect  by  the  attend- 
ing physician,  and  that  the  wound  of 
itself  was  not  sufficient  to  cause  death, 
the  court  held  that  the  failure  of  the 
trial  judge  to  charge  affirmatively  that 
if  the  wound  was  not  necessarily  mor- 
tal, but  the  deceased  had  died  as  a 
result  of  improper  or  neglectful  treat- 
ment, the  accused  would  not  be  re- 
sponsible for  his  death,  was  revers- 
ible error. 

In  Sartin  v.  Stote  (1907)  51  Tex. 
Grim.  Rep.  571, 103  S.  W.  875,  the  court 
held  that  it  was  correct  to  instruct 
the  jury  in  a  jNrosecution  for  murder 
as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant  .  .  . 
did  shoot  the  [deceased]  as  charged, 
but  you  further  find  from  the  evid«&ce 
that  there  has  been  gross  neglect  or 
manifestly  improper  treatment  of  said 
[deceased]  by  any  one  or  more  of  the 
physicians  or  persons  attending  him, 
between  the  inflicting  of  the  wound 
and  his  death,  which  improper  treat- 
ment or  neglect,  if  any,  caused  the 
death  of.  the  said  [deceased],  then 
you  cannot  find  the  defendant  guilty 
of  taking  the  life  of  the  said  [de- 
ceased]." 

And,  where  the  evidence  in  a  pros- 
ecution for  murder  suggested  that  the 
death  may  have  resulted  from  the  im- 
proper treatment  of  the  attending 
physicians,  the  court  held  that  the 
failure  of  the  trial  court  to  charge 
that,  ''if  the  death  of  the  deceased  was 
brought  about  by  improper  treatment 
or  gross  neglect  of  the  physicians,  he 
would  not  be  guilty  of  the  homicide," 
was  reversible  errorl  McMillan  v. 
SUte  (1910)  58  Tex.  Crim.  Rep.  525, 
126  S.  W.  876.  R.  E.  B. 


SHERIDAN  V.  McCORMICK. 

(S9  A.  i>.  «4i,  108  N.  W.  59.) 
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MARGARET  SHERIDAN  et  al. 

V. 

I  L.  J.  Mccormick  et  ai.,  Appts- 

K&rih  Ddhota  Supi'en^  Court  ^Maif  l^k,  1918. 

(89  N.  D.  641,  168  N.  W.  59.) 

Fnuiittleiit  MnVeyancc  —  considenition  —  payment  of  debts. 

1.  Where*  at  the  time  of  the  conveyance  of  real  estate  made  and  re* 
ceived  for  the  purpose  of  defrauding  the  creditors  of  the  grantors,  the 
grantee,  as  a  part  of  the  same  transaction  and  with  knowledge  of  the 
fraud,  agrees  with  the  grantors  to  pay  certain  existing  valid  encum- 
brances upon  the  real  estate  so  fraudulently  conveyed,  and  subsequently 
arid  in  pursuance  of  such  an  agreement  pays  such  encumbrances,  he  can- 
not when  such  conveyances  are  declared  fraudulent  and  void  as  against 
the  creditors  of  the  grantors,  hold  such  conveyances  as  security  for  the 
amounts  so  paid« 

[See  note  an  this  question  beginning  on  page  527.] 


—consideration. 

2.  The  law  will  treat  as  null  and 
Toid  as  to  creditors  all  fraudulent  con- 
trivances to  screen  the  property  of  a 
debtor  from  his  creditors.  It  is  not 
the  consideration,  but  the  intent  with 
which  a  conveyance  is  made,  that 
makes  it  good  or  bad  as  against  cred- 
itors. However  valuable  the  consid- 
eration, if  the  conveyance  be  designed 
to  delay,  hinder,  or  defeat  creditors,  it 
is  void. 

[See  12  R.  C.  L.  5S1  et  sea.] 
— pairticipatien  by  grantee. 

3.  Where  a  conveyance  of  real  es- 
tate is  made  by  a  grantor  with  intent 
to  hinder,  delay,  or  defraud  creditors, 
and  the  grantee,  not  being  a  creditor 
of  the  grantor,  has  knowledge  of  such 
fact,  the  consummation  of  the  transfer 
is  such  a  participation  in  fraud  by  the 

Headnotes  by  Bruce,  Ch.  J. 


grantee  as  will  invalidate  the  transfer 
as  to  such  creditors,  even  where  full 
consideration  is  paid. 
I  See  12  R.  C.  L,  533-536.] 

Judgment  —  collateral  attack  —  exe- 
cution. 

4.  No  defense  can  be  interposed,  in 
an  action  to  remove  a  fraudulent  con- 
veyance from  the  path  of  an  execution, 
on  the  ground  that  the  claim  on  which 
the  judgment  was  entered  and  on 
on  which  the  execution  was  issued, 
was  invalid,  or  inequitable.  The  mat- 
ter is  precluded  by  the  prior  judg- 
ment; and,  when  no  appeal  was  taken, 
it  must  be  assumed  that  all  of  the  de- 
fenses, both  legal  and  equitable,  which 
the  defendants  had  or  deemed  theni- 
selves  entitled  to,  were  interposed  oh 
the  former  trial. 

tSee  12  R.  C.  L.  632.] 


(Robinson,  J.,  and  Fisk,  District  Judge,  dissent) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Ren- 
ville County  in  favor  of  plaintiffs  in  an  action  brought  to  set  aside  an 
alleged  fraudulent  conveyan^^.    Modified, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Ryerson  &  Rodsater  for  ap- 
pellants. 

Messrs.  J.  E.  Bryails  and  E.  B.  Sink- 
ler  for  respondents, 

Bruce,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

'   This  action  comes  before  us  for 
a  trial  de  novo,  and  is  brought  to  set 


aside  a  fraudulent  conveyance.  On 
the  3d  day  of  May  the  plaintiffs  re- 
covered a  judgment  against  the 
McCormicks  for  the  sum  of  $1,- 
140^5. 

The  indebtedness  on  which  the 
judgment  was  founded  grew  out  of 
the  sale  of  an  abstract  business  by 
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the  plaintiffs  to  the  defendants  on 
September  8,  1911,  for  $4,100,  pay- 
able in  monthly  instalments  of  $50, 
and  the  action  was  brought  on  the 
instalments  then  due  and  unpaid. 
The  transfer,  which  is  sought  to  be 
set  aside,  was  made  by  the  Mc- 
Cormicks  to  the  defendant  W.  A. 
Overing,  the  father  of  Mrs.  Mc- 
Cormick,  on  the  10th  day  of  April, 
1914,  and  on  the  day  of  the  com- 
mencement of  the  action  on  which 
the  judgment  was  obtained.  The 
trial  court  found  the  issues  for  the 
plaintiffs,  and  ''that  the  said  deeds 
were  executed  and  the  land  trans- 
ferred wholly  and  voluntarily  with- 
out consideration,  and  with  the  sole 
intent  to  hinder,  delay,  and  defraud 
the  plaintiffs  in  the  collection  of 
their  claim,  and  to  hinder,  delay, 
and  defraud  all  of  their  creditors^ 
and  that  the  said  W.  A.  Overing, 
defendant,  accepted  and  received 
such  debts,  and  the  transfer  of  such 
land,  with  full  knowledge  of  all  of 
such  fraudulent  intent,  and  with  the 
full  and  sole  intent  on  his  part  to 
assist  the  said  L.  J.  McCormick  and 
Luina  M.  McCormick  in  their 
fraudulent  purpose/'  After  a  full 
argument  and  a  thorough  examina- 
tion of  the  record,  we  are  con- 
strained to  afiirm  this  finding,  and 
nothing  would  be  gained  by  relat- 
ing the  testimony  at  length.  The 
matter,  indeed,  is  one  largely  of 
probability  and  of  the  credibility  of 
the  witnesses,  and  on  the  latter 
point  the  trial  judge  had  the  oppor- 
tunity of  personal  observation 
wh'ch  is  not  presented  to  us. 

There  can  be  no  question  that 
there  was  in  the  minds  of  the  de- 
fendants the  desire  to  prevent  the 
plaintiffs  from  collecting  their 
claim,  and,  as  far  as  the  consider- 
ation for  the  deeds  is  concerned,  all 
that  is  presented  is  a  claim  for 
money  alleged  to  have  been  ad- 
vanced by  the  defendant  Overing  to 
the  daughter  some  fourteen  years 
before,  and  before  her  marriage, 
but,  which  not  only  was  long  since 
outlawed,  if,  in  fact,  it  ever  existed, 
but  on  and  for  which,  according  to 
her  own  statements,  no  interest  had 


ever  been  paid,  no  note  given,  and 
no  payment  even  demanded,  and 
the  only  evidence  of  which  was  a 
memorandum  contained  in  a  note- 
book owned  by  the  defendant,  Luina 
McCormick.  It  is  true  that  the  de- 
fendant Overing  paid  the  past-due 
taxes  and  the  interest  on  a  prior 
mortgage  just  prior  to  the  transfer, 
but  the  evidence  clearly  shews  that 
he  did  this  because  he  was  led  to  be- 
lieve that  the  deeds  could  not  be 
recorded  without  these  payments. 

The  case,  indeed,  in  our  minds,  is 
not  one  where  a  debtor  has  honestly 
preferred  a  creditor,  but  one  which 
clearly  comes  within  the  general 
condemnation  of  the  authorities, 
which  seem  to  hold  that  the  law 
will  treat  ''as  null  and  void  all 
fraudulent  contrivances  to  screen 
the  property  of  a  «^  ^  ,  ^ 
debtor  from  his  ro«ve>«i«<-«— 
creditors;  it  .  is  ^•""•-^~«— • 
fraudulent  to  defeat  them  by  reser- 
vations of  benefits  to  himself;  it  is 
equally  fraudulent  to  defeat  them 
by  benefactions  conferred  upon 
others.  It  is  not  the  consideration, 
but  the  intent  with  which  a  convey- 
ance is  made,  that  makes  it  good  or 
bad  as  against  creditors.  However 
valuable  the  consideration,  if  the 
conveyance  be  dewgoed  to  delay, 
hinder,  or  defeat  creditors,  it  is 
void."  Note  to  Hagerman  v. 
Buchanan,  14  Am.  St.  Rep.  732; 
Daisy  Roller  Mills  v.  Ward,  6  N. 
D.  317,  70  N.  W.  271;  Fluegel  v. 
Henschel,  7  N.  D.  276,  66  Am.  St 
Rep.  642,  74  N.  W.  996;  Paulson 
V.  Ward,  4  N.  D.  100,  58  N.  W.  792, 

The  case  also  clearly  comes  within 
the  provisions  of  §  7220  of  the  Com- 
piled Laws  of  1913,  which  provides 
that  "every  transfer  of  property  or 
charge  thereon  made,  every  obliga- 
tion incurred,  and  every  judicial 
proceeding  taken  with  intent  to  de- 
lay or  defraud  any  creditor  or  other 
person  of  his  demands,  is  void 
against  all  creditors  of  the  debtor, 
and  their  successors  in  interest  and 
against  any  persons  upon  whom  the 
estate  of  the  debtor  devolves  in 
trust  for  the  benefit  of  others  than 
the  debtor." 


SHERIDAN  V.  McCORMICK. 

{S9  y.  D.  6^1,  168  X.  ir.  i9.) 
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There  is,  too,  no  doubt  of  the 
knowledge  of  the  grantee,  Overing, 
of  the  fraudulent  intent,  nor  of  the 
applicability  of  the  rule  of  law  an- 
nounced by  us  in  the  case  of  Fluegel 
V.  Henschel,  7  N.  D.  276,  66  Am,  St 
Rep.  642,  74  N.  W.  996,  and  where- 
in we  said :  ^'Where  a  conveyance 
of  real  estate  is  made  by  a  grantor 

with  intent  to  hin- 
der, delay,  and  de- 
fraud creditors,  and 
the  grantee,  not  being  a  ci'editor  of 
the  grantor,  has  knowledge  of  such 
fact,  the  consummation  of  the  trans- 
fer is  such  a  participation  in  the 
fraud  by  the  grantee  as  will  invali- 
date the  transfer,  even  where  full 
consideration  is  paid/' 

There  is,  of  course,  no  merit  in 
the  contention  that  the.  abstract 
business  was  not  worth  what  the 
defendants  agreed  to  pay  for  it,  and 
that  therefore  the  plaintiffs  do  not 
come  into  a  court  of  equity  with 
clean   hands.    The   matter  is  pre- 

jaUK«e«t-  eluded  by  the  judg- 

eniiAtemi  uttMU  mcnt  on  which  the 
-«&rc«tioa.  execution  is  issued. 

We  must  assume  thait  in  that  case 
the  defendants  interposed  all  of  the 
defenses,  both  l^^al  and  equitable, 
which  they  had,  or  deemed  them* 
selves  entitled  to,  and  no  appeal  was 
taken  from  that  judgment. 

Nor  do  we  believe  that  the  defend- 
ant Overing  is  entitled  to  a  lien  for 
the  taxes  and  interest  paid  by  him. 

Our  conclusion  from  the  record  is 
that  he  knew  of  and  was  a  party  to 
the  fraud  which  was  sought  to  be 
consummated,  and  it  is  well  estab- 
lished that  "where,  at  the  time  of 
the  execution  of  the  conveyance  of 
real  estate  made  and  received  for 
the  purpose  of  defrauding  the  cred- 
itors of  the  grantors,  the  grantee,  as 
a  part  of  the  same  transaction, 
agrees  with  the  grantors  to  pay  off 
certain  existing  valid  encum- 
brances   upon    the  real    estate  so 

fraudulently  con- 
Fr««dni«n«  vevod,    and    aubse- 

eeMidevatftoa—  quently,  and  m  pur- 
SrtJtJ.*'"*  **'       '   suance      of      such 

agreement,  the 

grantee   pays  aueh  encumbrances, 


he  cannot,  when  such  conveyances 
are  declared  fraudulent  and  void  as 
against  the  creditors  of  the  grant- 
ors, hold  such  conveyances  as  secu- 
rity for  the  amounts  so  paid.** 
Daisy  Roller  Mills  v.  Ward,  6  N.  D. 
817,  70  N.  W.  271, 

The  judgment  of  the  District 
Court,  however,  goes  too  far,  as  it 
holds  that  the  conveyance  is  void 
as  between  the  McCormicks  and 
Overing.  As  far  as  this  action  is 
concerned,  it  is  void  only  as  to  the 
lien  of  the  plaintiff's  judgment  and 
attachment.  It  is  modified  to  this 
extent,  and,  as  so  modified,  it  is  af- 
firmed. ^ 

Grace,  J.,  being  disqualified,  the 
Honorable  Frank  Fisk,  Judge  of  the 
Eleventh  Judicial  District,  sat  in  his 


place. 


•*nf 


/ 
.1/ 


T-a 


Robinson,  J.,  dissenting: 
The  purpose  of  this  suit  is  to  sub- 
ject the  half  section  of  land  in  Ren- 
ville county  to  the  lien  of  the  plain- 
tiffs' judgment,  which  is  $1,140.25. 
In  an  action  by  the  plaintiffs  against 
the  McCormick  defendants  on  May 
18,  1914,  the  plaintiffs  caused  a 
writ  of  attachment  to  be  issued  and 
levied  on  the  lands  in  question.  On 
May  13,  1915,  a  judgment  in  said 
action  was  obtained  and  docketed^ 
and  an  execution  was  issued  against 
the  defendants,  and  the  next  day  it 
was  returned  unsatisfied.  Pending 
said  action  the  McCormicks  con- 
veyed to  W.  A.  Overing,  father  of 
Mrs.  Luina  M.  McCormick,  the  S.  E* 
i  of  27-161-84,  and  the  E.  i  of  W*' 
i  of  the  same  section.  The  deeds 
were  made  and  recorded  April  10> 
1914.  The  first  tract  was  owned  by 
L.  J.  McCormick  and  the  second  by 
his  wife.  Both  tracts  were  worth 
about  $10,000^  and  were  subject  to 
mortgages  amounting  to  over  $7,* 
000.  At  and  prior  to  the  transfer 
i  the  past-due  interest  on  the  mort- 
I  gages  and  the  taxes  amounted  to 
I  $840 ;  and  the  McCormicks  were  uh- 
f  able  to  pay  the  same.  The  mort- 
gagees were  pressing  the  mand  in* 
Slating  on  immediate  payment  and 
threatening  a  foreclosure.  Under 
i  such  pressure  the  daughter  natural- 
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ly  requested  her  father,  whose  note 
was  good  at  the  bank,  to  loan  them 
money  to  pay  the  interest  and  taxes. 
Having  previously  advanced  the 
daughter  several  sums  which,  with 
interest,  amounted  to  about  $2,000, 
and  which  was  then  outlawed,  the 
father  refused  to  loan  the  money, 
and  the  land  was  conveyed  to  him. 
for  the  amount  due  on  the  same  and 
the  money  which  he  had  loaned  his 
daughter.  Thus  the  McCormicks* 
counted  on  paying  their  debts  and 
shifting  the  burden  onto  the  old 
man.  However,  it  is  quite  clear  the 
deeds  were  made,  not  only  because 
of  immediate  pressure  and  to  pre« 
vent  a  ruinous  foreclosure,  but  also 
to  hinder  and  delay  the  plaintiffs 
whose  attorney  was  pressing  them 
for  a  mortgage  on  the  land.  Defend- 
ant Overing  knew,  or  should  have 
known,  of  such  intent. 

However,  under  the  statute  the 
transfer  should  be  held  void  only  in 
so  far  as  it  might  prevent  the  plain- 
tiffs from  collecting  the  judgment 
by  the  sale  of  the  land ;  and,  though 
the  general  rule  is  that  a  fraudulent 
grantee  of  land  cannot  hold  the 
same  as  security  for  the  payment  of 
prior  liens  and  taxes,  yet  there  are 
reasons  why  that  rule  should  not 
govern  this  case.  Defendant  Over- 
ing may  well  be  considered  a  ward 
of  the  court.  He  was  an  old  man  in 
poor  health,  and  his  mind  was  sadly 
impaired,  and  his  payment  of  the 
interest  and  taxes  was  no  damage 
to  any  party.  The  chances  are  that 
•in  buying  the  land  his  motive  was 
to  prevent  a  foreclosure  and  to  get 
something  for  the  money  advanced 
to  his  daughter.  However  it  may 
be,  it  is  quite  certain  the  equity  of 
Overing  compares  well  with  those 
of  the  plaintiffs.  Their  judgment 
was  obtained  on  a  deal  whi(£  was 
rather  sharp  and  unconscionable. 
It,  was  given  on  notes  for  an  ab- 
stract outfit  sold  to  the  McCormicks 
for  $4,100,  and  taken  back  on  a 
chattel  mortgage  and  sold  to  the 
plaintiff  for  $500.  The  courts 
might  well  refuse  to  aid  in  the  col- 
lection of  such  a  judgment,  or  any 
judgment  not  based  on  a  fair  and 


honest  consideration.  Thus,  in 
suits  for  specific  performance,  a 
court  refuses  to  aid  an  unconscion- 
able deed  when  the  deeds  were  made 
as  part  of  the  consideration  for  the 
Bsme.  Overing  paid  the  taxes  and 
the  past-due  interest  on  the  mort- 
gages, amounting  to  $840,  and  since 
then  be  has  paid  a  considerable 
amount  of  taxes  and  interest  as  the 
same  became  due,  and  for  aU  such 
payments  Overing  has  an  equity  su- 
perior to  the  plaintiffs,  and  he 
should  have  and  retain  full  title  to 
the  lane)  unless  reimbursed  for  such 
payments. 

It  is  clear  the  judgment  in  this 
case  must  be  reversed  for  the  rea- 
son it  goes  too  far.  It  declares  the 
deed  to  Overing  to  be  null  and  void, 
whereas,  in  any  event,  such  deeds 
may  be  adjudged  void  only  so  far  as 
they  hinder  the  collection  of  plain- 
tiffs' judgment.  It  is  only  to  the 
extent  of  the  judgment  that  the 
plaintiffs  may  question  the  right  of 
the  McCormicks  to  give  away  their 
land. 

As  the  reccMrd  does  not  clearly 
show  the  several  amounts  paid  by 
Overing  for  taxes  and  interest,  on 
return  of  the  remittitur  the  district 
court  should  forthwith  take  such 
additional  testimony  as  may  be 
necessary  to  ascertain  such  pay- 
ments, and  the  amount  of  the  same, 
with  interest,  and  then  to  give  judg- 
ment to  the  effect  that  for  such 
amount  Overing^s  claim  of  title  to 
the  land  is  and  shall  be  superior  to 
the  plaintiffs'  judgment,  and  that 
within  thirty  days  the  plaintiffs 
may  repay  the  amount  of  such 
taxes  and  interest,  and  for  the  same 
that  they  be  subrogated  to  a  lien  on 
the  land,  and  that  on  such  payment 
by  the  plaintiffs  that  the  deeds  to 
Overing  be  adjudged  void  in  so  far 
as  they  hinder  the  collection  of  the 
plaintiffs'  said  judgment. 

Fisk,  District  Judge,  diss^itinir: 
I    agree     with    the    conclusion 
reached  by  Judge  Robinson,  but  not 
in  all  that  he  says  in  his  opinion. 

There  is  little  doubt  but  that  the 
transfer  of  the  land  was  fraudulent 
and  made  for  the  purpose  of  hinder- 
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ing,  delayiner,  and  defeating,  if  pos- 
sible, the  collection  of  the  plaintiffs' 
jodgment.  I  do  not,  believe,  how- 
ever, that  the  defendant  Overing 
was  such  an  active  participant  in 
the  scheme  as  to  say  that  he  should 
be  punished  by  giving  the  plaintiffs' 
judgment  priority  over  the  amount 
Overing  paid  in  taxes  and  interest 
which  were  prior  liens.  Overing 
was  an  old  man  and  I  believe  he  was 
used  by  his  daughter  and  son-in-law 
to  further  their  fraudulent  scheme 
without  any  particular  knowledge 
on  his  part  of  everything  that  was 
going  on.  Under  such  circum- 
stances I  do  not  believe  the  rules  of 
law  as  announced  by  the  majority 
opinion  apply.    I  am  in  full  accord 


with  all  of  the  rules  therein  an- 
nounced, but  I  believe  the  rule  that 
•'where  the  fraud  is  constructive 
only,  the  grantee  comes  into  court 
with  comparative^  clean  hands, 
and  the  courts  treat  him  with 
leniency.  In  such  cases  the  fraud- 
ulent conveyance  has  been  allowed 
to  stand  as  security  for  the  purchase 
price,  or  for  the  amount  of  prior 
liens  or  debts  of  tiie  grantor  paid 
by  the  grantee,  or  for  taxes  paid" 
(Daisy  Roller  Mills  v.  Ward,  6  N. 
D.  324,  70  N.  W.  271),  comes  near- 
er fitting  the  facts  in  this  case  than 
the  rules  announced  in  the  majority 
opinion. 

Petition    for    rehearing    denied 
June  1,  1918. 


Rigbt  of  graiitee  or 
of  texosor 
ffMMl  of  cfeoitocs* 


ANNOTATION. 

to  bo  reanbiirsod  (or 
on  proporly  wkore 


ospomliturot  in  iMiynionft 
or  tnoitf  or  is  ni 


I.  Scope  and  introduction,  527. 
IL  Statement  of  roles  in  general: 

a.  Actual  fraud,  529. 

b.  Constructive  fraud,  535. 

c  Claimanta  under  or  representa- 
tives of  grantee,  537. 
d.  Suspicious  circumstances;  incon- 
clusive evidence;  discretion  of 
court,  588. 
in.  Accoimting  for  rents  and  profits  or 

proceeds  of  property,  589. 
IV.  As  to  affirmative  relief  of  grantee, 

542. 
V.  Conclusions,  543. 

J.  Scope  and  introdncUon* 

The  present  annotation  is  intended 
to  cover  only  those  cases  in  whi^h 
reimbursement  was  sought,  on  the  set^ 
ting  aside  of  the  conveyance  or  trans- 
fer, for  taxes  or  encumbrances  dis- 
charged by  the  fraudulent  grantee, 
and  not  those  cases  involving  reim- 
bursement for  expenditures  for  im- 
provements, repairs,  the  purchase 
price,  or  to  discharge  unsecured  in- 
debtedness of  the  grantor;  although 
attention  is  called  to  some  cases  not 
on  the  facts  within  the  scope  of  the 
title  of  the  annotation,  which  lay  down 
the  rule  broadly  enough  to  cover  the 
class  of  cases  herein  considered. 


There  appears  to  be  more  reason  for 
allowing  claims  of  priority  over  rights 
of  creditors  of  the  fraudulent  grantor 
in  the  case  of  sums  paid  by  the  grantee 
to  discharge  taxes  or  encumbrances  on 
the  property  than  in  the  case  of  pay- 
ments to  the  grantor  aS  a  part  of  the 
purchase  price.  This  is  recognized  in 
Leq  Ve  v.  Stoppel  (1896)  64  Minn.  74, 
66  N.  W.  208,  where,  in  holding  that 
the  grantee  should  be  entitled  on  the 
sale  of  the  property  to  reimbursement 
for  sums  expended  to  discharge  a  prior 
mortgage,  the  evidence  not  being  con- 
clusive that  there  was  actual  fraud,  al- 
though showing  a  state  of  facts  so 
suspicious  that  the  court  did  not  feel 
warranted  in  allowing  the  conveyance 
to  stand,  the  court  stated :  "This  is  not 
a  case  where  reimbursement  is  sought 
for  money  paid  to  the  grantor^  which 
he  may  have  used  up,  or  placed  beyond 
the  reach  of  his  creditors^  That  would 
present  a  very  different  ease.  Here 
the  money  went  to  the  benefit  of  Uie 
property,  and,  if  the  mortgage  had  not 
been  paid,  the  creditors,  or  those  who 
purchased  at  a  creditors'  sale,  would 
have  to  pay  it,  in  order  to  save  the 
property." 
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And  distinction  as  to  the  right  of  a 
fraudulent  grantee  to  reimbursement 
for  money  paid  to  the  grantor  as  a 
part  of  the  purchase  price,  and  his 
right  to  reimbursement  for  sums  ex- 
pended to  discharge  valid  prior  mort- 
gages on  the  property,  on  the  setting 
aside  of  the  conveyance  at  the  in- 
stance of  creditors  of  the  grantor,  is 
stated  in  Hamilton  Nat.  Bank  v.  Hal- 
ated  ( 1892)  134  N.  Y.  520,  30  Am.  St. 
Rep.  698,  31  N.  E.  900,  as  follows :  "If 
A  convey  to  B  his  farm,  worth  $5,000, 
with  intent  to  defraud  his  creditors,  B 
paying  him  $1,000  at  the  time  of  the 
delivery  of  the  deed,  the  court,  in  the 
decree  setting  aside  the  conveyance, 
will  refuse  to  grant  him  relief,  not  as 
a  proper  punishment  for  the  offense, 
but  because  the  creditors  have  an 
equity  equal  to  the  value  of  the  prop- 
erty granted,  which  should  be  fully 
protected  as  against  him  who  fraud- 
ulently sought  to  despoil  it.  "But  for 
the  conveyance  the  entire  property 
would  have  been  applicable  to  the  pay- 
ment of  the  creditors.  By  the  fraud 
it  was  put  beyond  the  reach  of  an 
execution.  Because  of  it  a  court  of 
equity  declares  the  deed  void.  And  to 
the  request  of  B,  that  he  be  allowed 
the  $1,000  paid  to  his  fraudulent  grant- 
or, a  court  of  equity  refuses  to  listen 
because  the  equity  of  the  creditors  em- 
braces the  whole  of  the  property,  in- 
cluding necessarily  the  interest  repre- 
sented by  the  $1,000  paid  to  A,  and  it 
cannot  be  cut  ddwn  or  interfered  with 
by  any  payment  constituting  a  part  of 
the  fraudulent  transaction.  But  for 
the  misconduct  of  B,  the  creditors  pre- 
sumably could  have  reached  the  entire 
interest;  therefore,  the  result  of  it 
must  be  borne  by  him,  and  not  by  the 
innocent  party.  Should  A  convey  his 
farm  to  B,  subject  to  a  valid  pre-exist- 
ing mortgage  of  $5,000  held  by  a  third 
party,  and  B  subsequently  dispose  of 
it  for  a  larger  sum,  out  of  the  pro- 
ceeds of  which  he  pays  the  mortgage, 
he  cannot  be  required  to  pay  to  the 
creditors  the  full  value  of  the  farm 
without  deducting  the  amount  due  on 
the  mortgage,  for  as  to  that  sum  the 
creditors  have  no  equity.  If  the  fraud 
had  not  been  consummated,  only  the 
value  of  the  property  in  excess  of  the 


mortgage  could  have  been  made  avail- 
able in  payment  of  the  claims  of  the 
creditors.  As  to  that  interest  se- 
cured by  the  mortgage  no  wrong  was 
done  them.  Having  no  right  to  such 
interest,  no  principle  of  equity  exists 
on  which  to  found  a  claim  for  an  ap* 
propriation  of  any  benefit,  on  account 
of  it,  from  a  fraudulent  grantee  of  the 
equity  of  redemption.  Or,  if  before 
B  sells  the  property,  the  conveyance  is 
set  aside  on  the  ground  of  fraud,  in 
an  accounting  for  the  rents  and  prof- 
its, he  will  be  allowed  for  interest  paid 
on  the  mortgage,  and  for  the  reason 
that,  the  mortgage  being  valid,  the 
property  was  chargeable  with  the  pay- 
ment of  the  interest,  as  well  as  the 
principal,  and  the  creditors  were  not, 
therefore,  harmed  by  it." 

So,  although  holding  that,  on  the 
setting  aside  of  the  conveyance  at  the 
instance  of  creditors,  the  grantee,  who 
was  guilty  of  actoal  fraud,  was  en- 
titled to  a  credit,  in  an  accounting  for 
rents  and  profits,  for  taxes  paid  on  the 
property,  the  court  in  How  v.  Camp 
(1844)  Walk.  Ch.  (Mich.)  427,  held 
that  he  was  not  entitled  to  a  credit  for 
advances  to  the  grantor,  unless  they 
were  used  by  the  latter  before  the 
creditors  filed  their  bill,  to  pay  debts 
owing  from  the  grantor  to  the  cred- 
itors at  the  time  of  the  conveyance. 
It  was  said  that,  so  far  as  pa^^ments 
were  concerned  which  the  grantor  had 
so  used,  the  conveyance  had  not  oper- 
ated aft  a  fraud  on  the  creditors,  but 
that  no  other  advances  of  money 
should  be  allowed,  since  to  the  extent 
of  such  allowances,  the  court  would 
be  giving  effect  to  the  fraud,  and 
would  remove  the  chief  obstacle  to 
third  persons,  assisting  debtors  in  de- 
frauding creditors  by  indemnifying 
them  against  pecuniary  loss  in  case  of 
detection. 

A  distinction  should  be  noted  be- 
tween cases  where,  as  in  Wells  v.  White 
(1886)  142  Mass.  518,  8  N.  E.  442, 
the  grantee  or  transferee  obtains  an 
assignment  to  himself  of  a  mortgage 
on  the  property,  and  does  not  simply 
discharge  it  by  payment,  and  cases 
where  there  is  no  assignment,  but  the 
encumbrance  is  discharged.  In  the 
former  class  of  cases,  if,  as  is  implied 
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in  the  case  referred  to,  he  is  held  ac- 
countable to  the  creditors  only  for  the 
surplus  or  equity  over  the  amount  of 
the  mortgage,  this  ^ould  result  ap- 
parently from  the  fact  that,  independ- 
ently of  the  fraudulent  contract,  he 
could  rely  on   his  mortgage;   and  it 
would  not  necessarily  follow  that,  if 
he  had  discharged  the  mortgage  with- 
out procuring    such    assignment,    he 
would  be  entitled  to  reimbursement,  as 
against  creditors  of  the  vendor,  on  the 
setting  aside   of   the   conveyance   or 
transfer.    For  other  cases  where  the 
mortgage  or  other  liens  were  assigned 
to  the  grantee,  see  the  following  cases 
cited  under  II.  a,  infra ;  Smith  v.  Grimes 
(1876)  43  Iowa,  356;  Fordyce  v.  Hicks 
(1888)  76  Iowa,  41,  40  N.  W.  79;  and 
Boggs  V.   Douglass    (1896)    100  Iowa, 
385,  69   N.   W.    689;    also    Adams   v. 
Young  (1909)  200  Mass.  588,  86  N.  E. 
942,  cited  under  II.  b,  infra.    See,  how- 
ever, Greigg  v.  Rice   (1903)   66  S.  C 
171,  44  S.  £.  729,  cited  under  II.  a, 
infra,  holding  that  a  fraudulent  gran- 
tee was   not  entitled  to  subrogation 
to  the  rights  of  holders  of  prior  mort- 
gage and  judgment  liens,  although  ap- 
parently these  had  been  assigned  to 
hiuL 

It.  Statf'mvnt  of  ntUm  in  general, 
a,  Aettutl  fraud* 

As  to  whether  a  grantee  who  is 
guilty  of  actual  fraud  is  entitled  to 
reimbursement  for  taxes  and  prior  en- 
cumbrances on  the  property,  dis- 
charged by  him,  the  authorities  are 
conflicting.  The  majority  of  the  cases 
passing  on  the  question  hold  that  a 
grantee  who  is  clearly  shown  to  be 
guilty  of  actual  fraud  is  not  entitled, 
as  against  creditors  of  the  grantor,  on 
the  setting  aside  of  the  conveyance, 
to  reimbursement  for  sums  paid  by 
him  to  discharge  taxes  and  prior  en- 
cumbrances on  the  property,  and  can- 
not be  subrogated  to  the  rights  of  the 
holders  of  such  prior  liens. 

United  Stages.— Milwaukee  &  M.  R. 
Co.  V.  Soutter  (1871)  13  Wall.  517,  20 
L.  ed.  543  ^fraudulent  grantee  not  en- 
titled to  affirmative  relief) ;  Burt  v.  C. 
Gotzian  &  Co.  ri900)  43  C.  C.  A.  59, 
102  Fed.  937,  writ  of  certiorari  denied 
in  (1900)  179  U.  S.  6^4,  45  L.  ed.  385, 
8  A.L.R.— 34. 


21  Sup.  Ct  Rep.  916 '  (taxes  and  en- 
cumbrances) ;  Lynch  v.  Burt  (1904) 
67  C.  C.  A.  305,  132  Fed.  417. 

Alabama.  ^—  Tickner  v.  Wiswall 
(1846)  9  Ala.  305  (assumption  of  en- 
cumbrance as  part  of  purchase  price)  ; 
see  also  Tissier  v.  Wailes  (1905)  — 
Ala.  — ,  39  So.  924,  and  Pritchett  v. 
Jones  (1888)  87  Ala.  317,  6  So.  75. 

Illinois.  —  Lobstein  v.  Liehn  (1887) 
120  111.  549,  12  N.  E.  68  (approving 
rule). 

Indiana.  —  Musselman  v.  Kent 
(1870)  33  Ind.  452, 

Maryland.  —  Milhollajad  v.  Tiffany 
(1885)  64  Md.  455,  2  Atl.  881  (recog- 
nizing rule). 

Michigan. — Morely  Bros.  v.  Stringer 
(1903)  133  Mich.  690,  95  N.  W.  978 
(recognizing  rule). 

Minnesota. — Thompson  v.  Bickford 
(1872)  19  Minn.  17,  GiL  1  (taxes  and 
encumbrances). 

Missouri^ — Mansur  &  T.  Implement 
Co.  V.  Jones  (1898)  143  Mo.  253,  45 
S.  W.  41. 

New  York.— Weiser  v.  Kling  (1899) 
38  App,  Div.  266,  57  N.  Y.  Supp.  48;  . 
see  also  Bands  v.  Codwise   (1808)   4 
Johns.  536,  4  Am.  Dec.  305,  and  other 
cases  cited  infra  this  subdivision. 

North  Dakota.  —  Sheridan  v.  Mo 
GORMICK  (reported  herewith)  ante, 
523;  Daisy  Roller  Mills  v.  Ward 
(1897)  6  N.  D.  317,  70  N.  W.  271  (taxes 
and  encumbrances). 

South  Carolina.  —  Smith  v.  Pettus 
(1851)  25  S.  C.  Eq.  (4  Rich.)  197; 
Greigg  v.  Rice  (1903)  «6  S.  C.  171,  44 
S.  E.  729. 

Texas. — Cooper  v.  Friedman  (1900) 
23  Tex.  Civ.  App.  585,  57  S.  W.  581. 

Vermont. — Lynch  v.  Murray  (1912) 
86  Vt.  1,  83  Atl.  746  (taxes  and  inter- 
est on  mortgage). 

Virginia*  —  Hazlewood  v.  Forrer 
(1897)  94  Va.  703,  27  S.  E.  507  (rule 
recognized). 

The  above  doctrine  is  supported 
also  by  statements  in  various  cases, 
where,  however,  the  reimbursement 
sought  was  for  sums  expended  for 
other  purposes  than  to  discharge  en- 
cumbrances and  taxes. 

Thus,  in  Baldwin  v.  Short  (1891) 
125  N.  Y.  554,  26  N.  B.  928,  the  court 
stated  that  the  contention  that  the  con- 
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veyance  might  h^  sustained  to  the  ex- 
tent of  the  consideration  paid  was 
fully  answered  by  the  authorities 
which  held  that  where  the  deed  is 
fraudulent  against  creditors,  it  is 
wholly  void»  and  cannot  stand  to  any 
extent  as  security  or  indemnity;  and 
that  a  different  rule  would  put  a  pre- 
mium upon  fraud. 

And  in  Sands  v.  Codwise  (1808)  4 
Johns.  (N.  YO  536,  4  Am.  Dec.  305, 
Kent,  Ch.  J.,  in  holding  that  where  a 
conveyance  is  set  aside  for  iactual 
fraud  on  the  part  of  both  the  parties, 
at  the  instance  of  creditors  of  the 
grantor,  the  conveyance  cannot  stand 
as  security  for  advances  for  the  pur- 
chase price  by  the  grantee,  said  that 
"on  the  ground  of  absolute  fraud,  the 
deeds  were  void  to  all  intents  and  pur- 
poses. It  is  'the  same  thing  as  if  no 
such  deeds  had  ever  been  executed.  A 
fraudulent  conveyance  is  no  convey- 
ance, as  against  the  interest  intended 
to  be  defrauded.  This  is  the  plain 
language  and  intelligent  sense  of  the 
rule  of  the  common  law.  i  .  .  It  is 
impossible  that  those  deeds  can  be  per- 
mitted to  stand  as  a  security,  if  they 
are  to  be  adjudged  void  ab  initio.  If 
they  have  no  lawful  existence,  it 
would  be  inconsistent  and  absurd  to 
recognize  them  for  any  lawful  purpose. 
I  presume  there  is  no  instance  to  be 
met  with  of  any  reimbursement  or  in- 
demnity afforded  by  a  court  of  chan- 
cery to  a  particeps  criminis,  in  a  case 
of  positive  fraud.  .  .  .  It  is  fit  and 
proper  that  this  result  should  take 
place,  as  a  contrary  course  might  af- 
ford countenance  to  fraud  by  giving  it 
a  partial  effect.  It  would  not  become 
a  court  of  equity  to  take  a  single  step 
to  save  harmless  a  party  detected  in  a 
fraudulent  combination  to  cheat.  No 
right  can  be  deduced  from  an  act 
founded  in  actual  fraud." 

Also  in  Boyd  v.  Dunlap  (1815)  1 
Johns.  Ch.  (N«  Y.)  478,  where  the 
question  involved  was  the  right  of  the 
grantee  to  indemnity  for  sums  paid  the 
grantor,  the  court  stated  that  a  deed 
fraudulent  in  fact  is  absolutely  void, 
and  is  not  permitted  to  stand  as  a 
security  for  any  purpose  of  reim- 
bursement or  indenmity. 

And  the  doctrine  that  a  deed  fraud- 


ulent in  fact  is  absolutely  void  as 
against  creditors,  and  is  not  permitted 
to  stand  as  a  security  for  any  purpose 
of  reimbursement  or  indenmity,  is  ap- 
proved in  Lodstein  v.  Lehn  (1887)  120 
lU.  549,  12  N.  E.  68,  although  in  this 
case  it  was  held  that  the  conveyance 
was  only  constructively  fraudulent, 
and  it  therefore  should  be  allowed  to 
stand  as  security  for  money  paid  by 
the  grantee  to  discharge  taxes  and 
encumbrances  on  the  property. 

On  facts  not  within  the  scope  of  the 
note,  the  court  in  Henderson  v.  Hunton 
(1875)  26  Gratt.  (Va.)  926,  said: 
"When  there  is  actual  fraud,  both  par- 
ties participating,  the  deed  is  utterly 
void  ab  initio,  and  is  not  permitted 
to  stand  as  a  security  &>r  any  purpose. 
The  fraud  infects  the  whole  transac- 
tion. .  .  .  In  no  instance  will  the 
court  afford  any  indenmity  to  a  par- 
ticeps criminis  in  case  of  actual 
fraud." 

See  aliio  the  following  cases,  not  on 
the  facts  within  the  scope  of  the  an- 
notation, as  approving  the  broad  rule 
that  where  there  is  actual  fraud  on 
the  part  of  the  grantee,  the  convey- 
ance is  void  ab  initio  and  should  not 
be  permitted  to  stand  as  security  to 
him  for  any  purpose :  First  Nat.  Bank 
V.  Kennedy  (1890)  91  Ala.  470,  8  So, 
652;  Parr  v.  Saunders  (1880)  1  Va. 
Dec.  724,  11  S.  E.  979;  Alley  v.  Con- 
nell  (1859)  3  Head  (Tena.)  577;  Bean 
V.  Smith  (1821)  2  Mason,  252,  Fed. 
Gas.  No.  1,174. 

Where  there  is  actual  fraud  on  the 
part  of  both  the  grantor  and  grantee, 
the  conveyance  is  cqnaidered  as  void 
ab  initio,  is  set  aside  entirely,  and  can- 
not stand  as  security  to  the  fraudu- 
lent grantee;  the  situation  is  the  same 
as  though  no  deed  had  been  executed. 
Thompson  v.  Bickford  (1872)  19  Minn. 
17,  Gil.  1,  supra,  And  the  court  fur- 
ther approved  the  doctrine  that  "it 
would  not  become  a  court  of  equtty  to 
take  a  single  step  to  save  harmless  a 
party  detected  in  a  fraudulent  combi- 
nation to  cheat,"  and  that  "'no  ci^rht 
can  be  deduced  from  an  act  founded 
in  actual  fraud." 

The  rule  was  laid  down  in  Burt  v.  C. 
Gotzian  &  Co.  (1900)  43  G.  C.  A.  59, 
102  Fed.  937,  supra,  that  ''one  who 
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knowingly  takes  a  conreyance  or  as- 
siflrnment  to  aid  and  abet  a  scheme  to 
defraud  creditors  cannot  hold  the 
fraudulent  instrument,  or  any  interest 
under  it,  as  against  the  creditors,  to 
secure  the  amount  paid  for  it»  or  for 
the  satisfaction  of  taxes  or  encom* 
brances  he  has  paid  upon  the  property 
it  affects." 

If  the  grantee  has  been  a  conscious 
participant  in  the  fraud,  he  is  not^  as 
against  creditors  of  the  grantor,  en- 
titled to  reimbursement  for  expendi- 
tures for  taxes  or  the  discharge  of  en- 
cumbrances on  the  property,  since 
public  policy  forbids  the  reimburse- 
ment of  a  particeps  criminis,  and 
otherwise  one  would  hazard  nothing  by 
active  participation  in  the  fraud. 
Lynch  V.  Burt  (1904)  67  C.  C.  A.  305, 
132  Fed.  417. 

And  it  is  said  in  Cooper  v.  Friedman 
(1900)  23  Tex*  Civ.  App.  585,  57  S.  W. 
581,  that  if  the  grantee  fraudulently 
purchased  the  property,  he  could  not 
recover  from  the  creditors  of  the 
grantor^  or  make  the  taxes  and  inter- 
est on  the  mortgage  paid  by  him  a 
charge  on  the  property;  that  such 
purchase  would  be  as  to  the  creditors, 
under  the  statute,  void;  and  that  the 
grantee,  in  relation  to  the  creditors, 
would  occupy  the  position  of  a  stran- 


Where,  for  tlie  purpose  of  getting  a 
debtor's  property  out  of  the  state  and 
evading  claims  of  creditors,  the  gran- 
tee advanced,  on  a  sale  of  the  property 
to  him,  a  sum  out  of  which  the  debtor 
discharged  a  mortgage  on  the  prop- 
erty, it  was  held  in  Smith  v.  Pettus 
(1851)  25  S.  C.  Eq.  (4  Rich.)  1»7, 
supra,  that,  on  l^e  setting  aside  of  the 
sale  at  the  instance  of  creditors,  the 
vendee  should  not  be  allowed  a  lien  on 
the  property  for  the  amount  expended 
in  the  discharge  of  the  mortgage. 

The  payment  of  taxes  by  the  fraudu- 
lent grantee,  the  court  held  in  D^isy 
Roller  Mills  v.  Ward  (1897)  6  N.  D. 
S17,  70  N.  W.  271,  must  be  regarded  as 
a  voluntary  payment  in  aid  of  the 
original  fraud,  for  which  the  grantee, 
who  was  a  party  to  the  fraud,  was  not 
entitled  to  reimbursement  on  the  set- 
ting aside  of  the  conveyance  at  the 
instance  of  creditors  of  the  grantor. 


Although  the  facts  did  not  bring 
the  case  within  the  scope  of  the  anno- 
tation, the  grantee  in  the  fraudulent 
conveyance,  who  was  guilty  of  actual 
fraud,  having  paid  as  a  part  of  the 
purchase  price  a  judgment  against  the 
grantor  and  a  note  owed  by  the  latter, 
attention  IS  called  to  the  case  of  Solv- 
ers v.  Dfckover  (1884)  101  Ind.  495, 
which  states  the  reasons  for  refusal  to 
allow  a  fraudulent  grantee  amounts 
expended  by  him  as  follows:  "The 
loss  of  the  amount  paid  by  a  fraudu* 
lent  grantee  is  the  penalty  that  the  law 
inflicts  for  the  fraudulent  transaction. 
To  refund  to  such  a  grantee  the 
amount  he  has  paid  would  be  to  de- 
stroy the  penalty.  Such  a  holding 
would  destroy  the  salutary  restraints 
which  the  law  has  built  up  against 
such  transactions,  by  removing  all 
danger  of  loss.  When  once  a  party  has 
been  convicted  of  fraud,  the  law  re^ 
fuses  its  aid  to  him  in  any  manner  or 
form,  and  leaves  him,  as  to  that  trans- 
action, just  where  it  finds  him.'' 

In  Greig  v.  Rice  (1903)  66  S.  C*  171, 
44  S.  E.  729,  it  was  held  that  a  grantee 
in  a  conveyance  fraudulent  as  to  cred- 
itors, who  participated  in  the  fraud, 
was  not  entitled  to  subrogation  to  the 
rights  of  holders  of  prior  mortgage 
and  judgment  liens  which  had  appar- 
ently been  assigned  to  him.  The  point 
is  not  discussed.  The  court  merely 
stated  that  it  could  not  permit  subro- 
gation, and  that  the  grantee  should 
take  the  usual  portion  of  the  person 
dealing  in  fraud. 

In  some  cases,  the  fact  that  the  pay- 
ment by  the  grantee  of  an  encum- 
brance on  the  property  was  made  pur- 
suant to  'the  terms  of  the  original 
fraudulent  contract  of  conveyance,  as 
where  the  grantee  expressly  assumes 
the  mortgage  or  discharges  it  at  the 
time  of  the  conveyance,  has  seemingly 
Inclined  the  courts  more  strongly 
against  the  allowance  to  the  grantee 
of  reimbursement,  on  the  ground  that, 
the  contract  of  sale  being  fraudulent, 
and  the  payment  made  pursuant  there- 
to constituting,  in  effect,  a  part. of  the 
purchase  price,  tO'p^mit  reimburse- 
ment would  be  to  give  relief  on  the 
fraudulent  contract  to  a  party  to  the 
fraud. 
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See,  in  this  connection,  the  state- 
ment of  the  rule  in  Sheridan  v.  Mc* 
GOBMICK  (reported  herewith)  ante, 
523,  and  Daisy  Roller  Mills  v.  Ward 
(1897)  6  N.  D.  317,  70  N.  W.  271,  from 
which  the  court  quotes  in  the  former 
case. 

The  position  was  taken  in  Morley 
Bros.  V,  Stringer  (1903)  133  Mich.  690, 
95  N.  W.  978,  that  prior  liens  on  the 
property,  paid  pursuant  to  the  fraud'^ 
ulent  agreement  between  the  grantoy 
and  the  grantee  to  defraud  creditors, 
stand  upon  *the  same  basis  as  actual 
payments  on  the  purchase  price,  and 
fall  within  the  rule  by  which  courts 
refuse  to  permit  the  grantee  to  have 
reimbursement  for  the  consideration 
paid,  as  distinguished  from  the  right 
of  the  fraudulent  grantee  to  reim- 
bursement for  taxes  paid  and  improve- 
ments made  on  the  property  after  the 
conveyance. 

In  Hamilton  Nat.  Bank  v.  Halsted 
(1890)  56  Hun,  580,  9  N.  Y.  Supp. 
852,  modified  on  another  point  in 
(1892)  134  N.  Y.  520,  30  Am.  St.  Rep. 
693,  31  N.  E.  900,  it  is  stated  that, 
while  courts  will  extend  no  aid  to  a 
fraudulent  grantee,  it  does  not  follow 
from  this  principle  that  he  is  not  en- 
titled to  be  credited  with  what  may 
have  been  paid  by  him  to  relieve  the 
property  from  encumbrances  previous- 
ly, in  good  faith,  made  upon  it,  such 
encumbrances  not  being  tainted  in  any 
respect  with  the  fraudulent  designs  of 
the  vendor  and  purchaser;  but  that  so 
far  as  the  transactions  are  included 
within  the  terms  of  the  fraudulent  dis- 
position of  the  property,  the  courts 
have  ordinarily  denied  relief  by  way 
of  indemnity  to  the  purchaser. 

The  case  of  Davis  v.  Leopold  (1881) 
87  N.  Y.  620,  in  which  the  court  stated 
that  the  fraudulent  grantee  was  '*a 
guilty  participant  in  the  fraud,  and 
not  to  be  cared  for,"  and  approved  the 
rule  that  ''a  deed  fraudulent  in  fact 
is  absolutely  void,  and  is  not  permitted 
to  stand  as  a  security  for  any  purpose 
of  reimbursement  or  indemnity,"  was 
distinguished  in  Hamilton  Nat  Bank 
V.  Halsted  (N.  Y.)  supjra,  on  the 
ground  that  in  the  Leopold  Case  the 
assumption  of  the  existing  encum- 
brance on  the  property  formed  a  part 


of  the  fraudulent  transaction,  and  the 
court  would  not  attempt  to  shield  the 
fraudulent  grantee  from  a  burden  as- 
sumed in  his  own  wrong;  and  also  on 
the  ground  that  it  did  not  appear  from 
the  report  of  the  case  that  the  grantee 
had  paid  the  mortgage,  or  that  it  was 
not  still  a  lien  on  the  property. 

Where  a  purchaser  at  a  sale  of  prop* 
erty  under  a  trust  deed  paid  only  the 
amount  due  on  the  trust  deed*   and 
had   actual  knowledge  that  the   sale 
was  in  fraud  of  creditors,  it  was  held 
in    McLean    v.    Letchford    (1882)    60 
Miss.  169,  that  he  was  not  entitled,  on 
the  setting  aside  of  the  conveyance  at 
the  instance  of  creditors  of  the  grant- 
or, to  reimbursement  for  the  amount 
paid,  although  the  court  did  not  decide 
whether  he  might  be  entitled  to  reim- 
bursement for  mortgages  subsequent- 
ly discharged.    It  was  said  that  mani- 
festly the  fraudulent  grantee  could  re- 
cover nothing  paid  on  the  trust  deed, 
that  this  was  the  "vehicle  of  his  fraud* 
ulently  obtained  possession.     It  was 
that  which  made  the  fraud  possible. 
The  money  paid  on  it  was  the  price 
which  the  fraud  cost  him.    To  allow 
him  the  money  back  would  be  to  re- 
pay him  that  which  he  expended   in 
accomplishing  the  very  thing   which 
the  law  prohibits  and  condemns.    If  it 
was  wrong  in  him  to  obtain  the  title 
and  the  possession  for  a  fraudulent 
purpose,  it  must  be  wrong  to  repay 
him  the  price  paid  therefor.    He  can 
base  no  right  upon  the  fact  that  his 
payment    extinguished    a    paramount 
lien  which  was  superior  to  the  rigrhts 
of  the  complainants,  because  the  mort- 
gi^e  was  distinguished  in  and  by  the 
fraudulent  acquisition  of  the  property, 
and  to  revive  it  for  his  benefit  would 
be  both  to  contravene  his  own  act  and 
to  cause  a  repayment  of  money   ex- 
pended in  the  act  and  for  the  purpose 
of  perpetrating  the  fraud." 

And  where  the  only  consideration 
for  the  conveyance  was  the  assumption 
by  the  grantee  of  ^  mortgage  on  the 
property,  and  the  grantee  took  the  con- 
veyance with  an  actual  fraudulent  in- 
tent to  defeat  creditors  of  the  grantor,. 
it  was  held  in  Lynch  v.  Murray  (1912) 
86  Vt.  1,  83  Atl.  746,  that,  on  the  set- 
ting aside  of  tiie  conveyance,  the  ^ran- 
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tee  was  not  entitled  to  reimbursement 
•fer  taxes  paid  on  the  properly  and  for 
interest  paid  on  the  mortgage,  the 
court  stating  as  a  reason  for  its  deci- 
sion that  **it  was  necessary  for  him  to 
make  those  disbursements  to  give 
color  of  good  faith  to  a  transfer  which 
was  in  fact  fraudulent,  and  equity  will 
not  aid  him  in  securing  reimburse- 
ment for  his  expenses  incurred  for 
the  puri>ose  of  defeating  justice  and 
concealing  a  fraud/' 

In  Tissier  v.  Wailes  (1905)  —  Ala. 
— ,  S2  So.  924,  it  was  held  that  the 
fraudulent  grantee,  who  was  guilty  of 
actual  fraud,  was  not  entitled  to  re- 
imbursement, on  the  setting  aside  of 
the  {Conveyance  at  the  instance  of  a 
creditor,  on  account  of  the  assump- 
tion of  payment  of  a  balance  due  on  a 
mortgage  on  the  property.    It  doe»  not 
appear    that   the    grantee    had    di^ 
charged  the  mortgage.    And  the  court 
bases  its  decision  apparently  on  the 
ground  that  the  grantee  who  is  guilty 
of  actual  fraud  is  not  entitled  to  reim- 
bursement for  the  consideration  giv(- 
en  to  the  grantor  for  the  conveyance. 
And  in  Liddfe  ▼.  Allen   (1894)   90 
Iowa,  738,  57  N.  W.  608,  the  court  said 
that  a  fraudulent  grantee  is  not  pro* 
tected  even  to  the  amount  which  he 
paid  for  the  property;  and  it  was  held, 
therefore,  that  he  could  not  raise  the 
question  of  the  court's  power  to  deter- 
mine the  validity  of  a  mortgage  on  the 
property,  which  he  had  paid  as  a  part 
of  the  purchase  price,  without  making 
the  mortgagee  a  party  to  the  action. 
On  the  other  hand,  the  doctrine  that 
the  grantee,  though  he  is  guilty  of 
actual  fraud,  is  entitled  to  reimburse- 
ment, on  the  setting  aside  of  the  con- 
veyance,  for  sums   expended   to  dis- 
charge prior  liens  for  taxes  and  €|n- 
cumbrances,   is  supported   by   a   few 
decisions:    Hutchinson  v.  Park  (1904) 
72  Ark.   509,  82  S.  W.  843    (taxes); 
Ackerman   v.   Merle    (1902)    137  CaL 
169,  69  Pac.  983   (mortgage)  ;  Garner 
V.  Philips   (1872)  35  Iowa,  597  (mort- 
gage) ;    Smith   v.   Grimes    (1876)    43 
Iowa»    356     (assignment    of    liens    to 
grantee).     See  also  Fordyce  v.  Hicks 
(1888)  76  Iowa,  41,  40  N.  W.  79,  and 
Boggs  V.  Douglass    (1896)    100  Iowa, 
385,  69  N.  W.  689  (cases  in  which  the 


grantees  became  the  assignees  of  judg- 
Tnents  against  the  grantor) ;  Bogard  v. 
Buckner  (1884)  5  Ky.  L.  Rep.  856 
(abstract)  (mortgage).  See  also  Smi- 
ser  V.  Stevens  (1898)  20  Ky.  L.  Rep. 
501,  45  S.  W.  387;  Lamb  v.  Mclntire 
(1903)  183  Mass.  367,  67  N.  E.  820 
(taxes) ;  Rhead  v.  Huonson  (1881)  46 
Mich.  243,  9  N.  W.  267.  See  Kimble  v. 
Wotring  (1900)  48  W.  Va.  412,  37  S. 
E.  606  (where  grantee  discharged  ven- 
dor's lien). 

The  decision  in  Lamb  v.  Mclntire 
(1903)  183  Mass.  367,  67  N.  E.  320, 
supra,  is  based  partly,  perhaps,  on  the 
inconclusive  nature  of  the  evidence  to 
show  fraud,  the  court  saying  that  the 
master  had  found  that  the  defendant, 
whose  mortgrage  was  attacked  by  cred- 
itors of  the  mortgagor,  participated  in 
the  fraud.  But  there  is  also  a  filfiding 
that  he  was  at  least  put  on  inquiry. 

It  is  said  in  the  abstract  reported 
in  Bogard  v.  Buckner  (1884)  5  Ky.  L. 
Rep.  856  (abstract)  supra,  that,  the 
deed  being  set  aside  on  the  ground 
of  actual  fraud,  the  court  properly 
refused  to  direct  the  repayment  of  the 
purchase  money  except  that  which 
had  been  paid  in  discharge  of  a  valid 
mortgage  lien. 

Where  a  debtor  conveyed  mortgaged 
land  to  >iis  son,  Who  discharged  the 
mortgage,  the  court  in  Rhead  v.  Huon- 
son (1881)  46  Mich.  243,  9  N.  W.  267. 
supra,  although  stating  that  both  the 
grantor  and  grantee  participated  in 
the  design  to  defeat  a  creditor  of  the 
grantor,  held  that  on  a  bill  by  the 
creditor  in  aid  of  execution,  such  a 
part  of  the  land  should*  be  set  off  as 
constituted  the  valu3'  ef  the  m<Mrtgage, 
and  the  remaining  land  only  subjected 
to  sale.  The  court  said  that  the  ex- 
penditure by  the  grantee  in  paying  the 
mortgage  relieved  the  property  f  roiYi 
the  burden  and  practically  increased 
the  interest  in  the  land  to  the  amount 
paid;  and  that  it  seemed  right  to  re- 
gard this  as  raising  an  equity  in  favor 
of  the  grantee. 

Although  holding  that  the  circum- 
stances were  so  exceptional  as  to  war- 
rant the  court,  at  the  instance  of  the 
grantors,  in  ordering  a  reconveyance 
on  the  ground  that  the  parties  to  the 
fraudulent   conveyance    were   not   in 
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pari  delicto,  the  grantors  being  igno- 
rant negroes  who  conveyed  the  prop- 
erty to  a  merchant,  in  whom  they 
had  confidence,  at  his  solicitation 
and  advice  that  it  was  necessary 
to  protect  them  against  a  threat- 
ened suit,  the  court,  in  Hutchinson 
V.  Park  (1904)  72  Ark.  509,  82  S- 
W.  843,  held  that  the  grantee  was  en- 
titled, as  a  condition  to  such  recon- 
veyance, to  reimbursement  for.  taxes 
paid  by  him  on  the  property.  It  will 
be  observed  that  the  questions  in  issue 
in  this  case  were  between  the  parties 
to  the  fraud,  the  action  being  by  the 
grantors,  and  not  by  their  creditors,  to 
set  aside  the  conveyance. 

In  Ackerman  v.  Merle  (1902)  137 
Cal.  169,  69  Pac.  983,  although  the 
grantee  in  the  fraudulent  conveyance 
was  a  party  to  the  fraud,  and  received 
the  conveyance  without  any  considera- 
tion therefore,  for  the  purpose  of  as- 
sisting the  grantor  to  avoid  her  debts, 
it  was  held,  in  an  action  by  the  ad- 
ministrator of  the  latter,  to  set  aside 
the  conveyance,  that  the  grantee,  who 
had  discharged  a  mortgage  on  the 
property,  was  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee.  The 
court  said  that  the  creditors  were  ei^- 
titled  to  subject. to  the  payment  of 
their  claims  only  the  property  fraud- 
ulently conveyed;  that  this  property 
consisted  of  the  grantor's  interest  in 
the  land,  which  was  that  of  a  mort- 
gagor with  a  right  to  redeem  from  the 
mortgage;  that  by  the  fraudulent  deed 
the  grantee  did  not  acquire  the  inter- 
est of  the  mortgagee  in  the  land,  but 
acquired  that  interest  by  paying  off 
the  mortgage  debt, — an  independent 
transaction,  in  no  way  tainted  with 
fraud  nor  accompanied  with  an  inten- 
tion to  avoid  creditors ;  that  in  equity 
the  creditors  could  not  complain  that 
the  grantee  was  subrogated  to  the 
rights  of  the  original  mortgagee,  their 
rights  in  the  property  not  being  en- 
larged nor  extended  by  the  fraudulent 
transfer;  and  that  they  could  obtain 
nothing  for  the  mere  sake  of  punish- 
ing fraudulent  grantee,  but  were  en- 
titled in  equity  to  have  only  such  in- 
terest in  the  property  applied. to  the 
satisfaction  of  their  claims  as  had 
been  fraudulently  conveyed. 


And  in  Garner  v.  PhiUps  (1872)  35 
Iowa,  597,  although,  so  far  as  appears, 
the  grantee  in  a  fraudulent  convey- 
ance was  a  party  to  the  fraud,  the 
court  stating  that  the  evidence  es- 
tablished the  fact  that  the  convey- 
ances were  made  by  the  parlies 
thereto  for  the  purpose  of  plac- 
ing the  property  beyond  the  reach 
of  creditors,  it  was  held  that,  a«  the 
grantee,  subsequent  to  the  convey- 
ance, had  paid  a  mortgage  which  was 
a  prior  lien  on  the  property,  and  there 
was  no  fraud  in  this  transaction,  he 
should  be  subrogated  to  the  rights  of 
the  original  mortgagee,  aa  i^rainat 
creditors  of  the  grantor  whose  judg- 
ments were  subject  to  the  lien  of  the 
mortgage. 

In  Smith  v.  Grimes  (1876)  48  l4»wa» 
356,    although    it   appears    that    the 
g:rantee  in  the  fraudulent  conveyance 
was  a  party  to  the  fraud,  with  actual 
knowledge  thereof,  it  was  held  that,  aa 
against    judgment    creditors    of    the 
grantor,  he  was  entitled  to  be  subro- 
gated to  the  rights  of  the  holders  of 
prior  mortgage  and  judgment  liens  on 
the  property  ii^hich  he  had  paid  and 
which  had  been  assigned  to  him;  in 
other  words,  that  the  mortgage  and 
judgments  paid   by  the  grantee  and 
assigned  to  him  were  in  his  hands  liens 
en  the  land  prior  to  the  claims  of  the 
subsequent  judgment  creditors  of  the 
grantor.    The  court  said  that  the  fact 
that  the  deed  to  the  grantee  could  not 
be    supported    against   the   grantor's 
creditors  did  not  affect  the  grantee's 
right  to  the  liens,  the  assignment  of 
which  must  be  regarded  as  valid;  that 
it  was  true  the  deed  was  fraudulent 
as  to  creditors,  but  the  court  was  not 
required  to  punish  the  fraud  by  set- 
ting aside  the  assignment  and  holding 
the  liens  to  have  been  paid  ^  that  it  waa 
required  to  determine  the  rights  of  the 
parties,  and  not  to  administer  punitive 
justice. 

Where  the  mortgagee,  who  had  ac* 
cepted  payment  of  the  mortgage  from 
the  grantee,  brought  suit,  as  a  judg- 
ment creditor  of  the  grantor,  to  set 
aside  the  conveyance  as  fraudulent,  it 
was  held  that  while  the  acceptance  of 
payment  did  not  estop  him  from  main- 
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Uining  the  action,  yet  the  grantee  was 
entitled  to  subrogation  to  the  plain- 
tiff's right  as  mortgagee  although  he 
had  actual  knowledge  of  the  grantor's 
fraudulent  intent  before  payment  of 
the  consideration.  Arnold  ▼.  Ho»- 
ehildt  (1897)  69  Minn.  101,  71  N.  W. 
829. 

In  Smiaer  v.  Stevens  (1898)  20  Ky. 
L  Rep.  501,  45  S.  W.  357,  where,  in  a 
conveyance  from  a  husband  to  the 
wife,  she  assumed  payment  of  a  mort- 
gage on  the  property,  the  court,  al- 
though stating  that  it  did  not  suJQI- 
cientiy  appear  that  she  was  in  fault, 
or  that  she  accepted  the  conveyance 
with  the  intent  of  defrauding  or  hin- 
dering the  creditors  of  the  grantor, 
said  that  even  if  she  had  knowledge  of 
such  intent  on  the  part  of  tine  latter, 
it  would  be  inequitable  to  leave  her 
bound  for  the  payment  of  the  mort- 
gage, and  that  it  was  error  to  render 
judgment  for  a  sale  of  the  land  with- 
out determination  of  the  validity  of 
the  mortgage;  that  if  in  fact  there  was 
a  mortgage  on  the  land,  it  should  have 
been  enforced  and  adjudged  prior  to 
any  claim  of  the  creditors. 

Without  deciding  whether,  under 
any  circumstances,  a  grantee  who  is 
guilty  of  actual  fraud  is  entitled,  on 
the  setting  aside  of  the  conveyance 
at  the  instance  of  creditors  of  the 
grantor,  to  reimbursement  for  sums 
expended  to  purchase  prior  mortgages 
on  the  property,  the  court  in  McLean 
V.  Letchford  (1882)  60  Miss.  169,  held 
that  the  grantee  was  not  entitled  to 
reimbursement  where  he  had  not  sus- 
tained the  burden  of  showing  that  the 
mortgages  were  purchased  with  his 
own  means,  and  not  from  the  proceeds 
of  the  property  itself. 

b.  Congtr%u4rive  fraud* 

In  case  of  claimant  under  or  repre- 
sentative of  grantee,  see  infra,  II.  c^ 

Where  the  grantee  in  a  fraudulent 
conveyance  is  not  guilty  of  actual 
fraud,  but  is  chargeable  wi^  knowl- 
edge of  such  facts  that  the-  law  holds 
him  guilty  of  constructive  fraud,  the 
authorities  are  apparently  asrreed 
that,  on  the  setting  aside  of  the  con- 
veyance, he  is  equitably  entitled  to  re- 
imbursement for  sums  expended  by 


him  in  good  faith  to  discharge  taxes  or 
prior  mortgages  on  the  property. 

United  States,  —r  Lynch  v.  Burt 
(1904)  67  G.  C.  A.  305,  132  Fed.  417. 

Alabama. — Potter  v.  Gracie  (1877) 
68  Ala.  303,  29  Am.  Rep.  748  (mort- 
gage) ;  rule  approved  in  Ruse  v.  Brom- 
berg  (1889)  88  AU.  619,  7  So.  384 
(vendor's  lien). 

Califmnia.  —  Tompkins  v.  Sprout 
(1880)  55  Cal.  31  (mortgage). 

Colorado.  —  Tibbetts  v.  Terrill 
(1914)  26  Colo.  App.  64,  140  Pac  986. 

Idaho.— Printz  v.  Brown  (1018)  31 
Idaho,  448,  174  Pac.  1012  (mortgage 
and  taxes). 

Illiiiirfs.— Lobstein  v.  Lehn  (1887) 
120  lU.  549,  12  N.  E.  68  (taxes  and 
eneumbrances)  ;  La  Salle  Opera  House 
V.  La  Salle  Amusement  Co.  (1919)  289 
.  111.  194,  124  N.  E.  454  (violation  of 
Bulk  Sales  Act). 

Indiana.— Marmon  v.  White  (1898) 
151  Ind.  445,  51  N.  E.  930  (street  and 
sewer  assessments). 

Kentucky.  —  Smiser  v.  Stevens 
(1898)  20  Ky.  h.  Rep.  501,  45  S.  W. 
357  (where  grantee  assumed  mort^ 
gafire) . 

Maryland.  —  Milholland  v.  Tiffany 
(1885)  64  Md.  455,  2  Atl.  8i31  (ap- 
proving rule). 

Massachusetts.  -*  Adams  v.  Young 
(1909)  200  Mass.  588,  86  N.  E.  942 
(violation  of  Bulk  Sales  Law;  rule 
approved). 

Minnesota.    —    Leqve    v.    Stoppel 

(1896)  64  Minn.  74,  66  N.  W.  208 
(recognizing  rule). 

New  York.— Lore  v.  Dierkes  (1884) 
16  Abb.  N.  C.  47  (payment  on  mort- 
gage). 

New  Jersey. — Costello  v.  Prospect 
Brewing  Go.  (1894)  52  N.  J.  Eq.  557, 
30  Atl.  682  (mortgage)  i 

North  Dakota.*--Daisy  Roller  Mills 
V.  Ward  (1897)  6  N.  D*  317,  70  N.  W. 
271  (recognizing  rule). 

Oregon.— Hicks  v.  Beals  (1917)  83 
Or.  B2,  L.R.A.1917D,  1067,  163  Pac.  88 
(violation  of  Bulk  Sales  Law). 

South  Carolina^ — ^Anderson  v.  Fuller 
(1840)  16  S.  C.  Eq.  (1  M'Mnll.)  27, 
36  Am.  Dec.  290;  Fulmore  v.  Burrows 
(1844)  19  S.  C.  Eq.  (2  Rich.)  95. 

Tennessee.  —  Carpenter  v.  Scales 

(1897)  —   Tenn.  — ,   48   S.   W.   249 
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(where  an  advance  for  taxes  was  made 
in  good  faith  by  grantee  at  the  time  of 
the  conveyance). 
Virginia.   —   Dickenson   v,   Patton 

(1909)  110  Va.  5,  65  S.  E.  529  (pay- 
ment of  purchase-money  lien) ;  see 
also  Henderson  v.  Hunton   (1875)  26 

'  Gratt.  926  (distinguishing  between 
cases  of  actual  and  constructive 
fraud). 

West  Virginia.  —  fierold  v.  Barlow 
(1900)  47  W.  Va.  750,  36  S.  E.  8  (dis- 
charge of  various  liens  as  part  of  pur- 
chase price). 

Wisconsin.— Cook  v.  Berlin  Woolen 
Mill  Co.  (1883)  56  Wis.  643,  14  N.  W. 
808;  Kickbusch  v.  Corwith  (1901)  108 
Wis.  684,  85  N.  W.  148  (reimburse- 
ment for  sums  necessarily  paid  to  pre- 
serve the  property  and  relieve  it  from 
liens). 

Canada. — Smith  v.  Sugarman  (1909) 
2    Alberta    L.    R.    442,    reversed    in 

(1910)  3  Alberta  L.  R.  108,  but  re- 
stored in  (1910)  47  Can.  S.  C.  892 
(mortgage). 

It  was  held  in  Hicks  v.  Beals  (1917) 
83  Or.  82,  L.R.A.1917D,  1067,  163  Pac. 
83,  supra,  that  one  who,  in  good  faith, 
without  knowledge  of  the  Bulk  Sales 
L«aw  or  claim  against  the  property, 
purchased  stock  of  merchandise  for 
full  value,  without  complying  with  the 
provisions  of  such  law,  paying  off,  as 
part  of  the  consideration,  a  chattel 
mortgage  on  the  property,  which  was 
satisfied,  was  entitled  to  subrogation 
to  the  lien  of  the  mortgage  when  the 
property  was  attached  by  creditors  of 
the  vendor  because  of  the  noncom- 
pliance with  the  statute. 

And  in  ha,  Salle  Opera  House  Co.  v. 
La  Salle  Amusement  Co.  (1919)  289 
IlL  194,  124  N.  E.  454,  supra,  where 
a  sale  was  fraudulent  as  against  cred- 
itors under  the  Bulk  Sales  Act,  and 
the  vendor,  out  of  the  purchase  money, 
paid  liens  to  which  the  property  sold 
was  subject,  the  vendee  was  held  en- 
titled to  the  benefit  of  the  equitable 
principle  that  when  a  conveyance  of 
property  has  been  avoided  by  credit- 
ors of  a  grantor,  it  may  be  upheld  in 
favor  of  a  grantee  who  is  free  from 
actual  fraud  to  the  extent  of  the  ac- 
tual consideration,  and  he  may  be  sub- 
rogated to  the  rights  of  the  holder  of 


liens  whose  encumbrances  he  has  paid. 

So,  where  a  sale  of  a  stock  of  goods 
was  fraudulent  as  to  creditors  because 
not  in  compliance  with  the  Bulk  Sales 
Law,  but  the  seller  and  purchaser  act- 
ed in  good  faith,  it  was  held  in  Adams 
V.  Young  (1909)  200  Mass.  568,  86  N. 
£.  942,  supra,  that  the  purchaser,  who 
had  taken  an  assignment  of  a  mort- 
gage on  the  property,  was  entitled  to 
rely  on  the  mortgage  on  the  setting 
aside  of  the  transfer.  The  court  rec- 
ognized also  the  rule  that  the  vendee, 
guilty  only  of  constructive  fraud,  is 
entitled,  without  an  assignment,  to 
subrogation  to  the  rights  of  a  mort- 
gagee, where  he  has  discharged  a 
mortgage  on  the  property. 

Where  the  grantee  paid  a  mortgage 
on  the  property  assumed  as  part  of  the 
consideration  for  the  conveyance, 
which  was  set  aside  at  the  instance  of 
creditors  of  the  grantor,  not  because 
actual  fraud  was  shown,  but  because 
of  the  legal  inference  of  fraud,  it  was 
held  that  the  conveyance  should  stand 
as  security  for  the  sum  so  paid  by  the 
grantee.  Anderson  v.  Fuller  (1840)  16 
S.  C.  £q.  (1  M'Mull.)  27,  36  Am.  Dee. 
290. 

And  where  a  conveyance  was  made 
by  a  husband  to  his  wife  fer  the  pur- 
pose of  defrauding  creditors,  but  the 
wife  accepted  the  deed  without  the  in- 
tention to  defraud  creditors,  and  with* 
out  full  knowledge  of  the  insolvency  of 
the  husband,  and  thereafter  paid  with 
her  separate  property  valid  prior 
mortgage  and  tax  liens  on  the  prop- 
erty, it  was  held  that,  as  against  cred- 
itors of  the  husband,  she  was  entitled 
to  a  lien  on  the  property  for  the 
amount  so  expended.  Printz  v.  Brown 
(1918)   31  Idahoi,  443,  174  Pac.  1012. 

The  law  will  not  visit  a  punishment 
or  penalty  on  a  grantee  in  a  fraudu- 
lent conveyance  who  is  guilty  only  of 
constructive  fraud  by  refusing  to  al- 
low him  a  lien  on  the  property  for 
taxes  and  encumbrances  thereon 
which  were  a  valid  lien,  and  which  he 
has  discharged.    Ibid. 

Where  a  conveyance  by  a  husband  to 
his  wife  of  an  equity  of  redemption 
was  voluntary,  and  therefore  voidable 
as  to  antecedent  creditors,  without  re- 
spect to  the  intention  of  the  parties  in 
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nukiniT  the  conveyance,  it  was  held  in 
Costello  V.  Prospect  Brewing  Co. 
(1894)  52  N.  J.  Eq.  557,  30  Atl.  632, 
that  the  wife,  who,  after  the  convey- 
ance, had  paid  a  part  of  the  mortgage 
debt,  was  entitled  to  subrogation  to 
the  rights  of  the  mortgagee  for  the 
amount  paid,  on  the  setting  aside  of 
the  conveyance  in  a  suit  by  creditors 
of  the  husband. 

On  the  principle  that  where  a  gran- 
tee, guilty  only  of  constructive  fraud, 
has  discharged  a  valid  prior  encum- 
brance on  the  property,  on  the  setting 
aside  of  a  conveyance  at  the  instance 
of  creditors  of  the  grantor,  the  convey- 
ance will  be  allowed  to  stand  as  se- 
curity for  the  sum  so  paid,  the  court  in 
MilhoUand  v.  Tiffany  (1885)  64  Md. 
455,  2  Atl.  831,  held  that  a  third  per- 
son with  constructive  notice  of  the 
fraud,  who  discharges  an  encumbrance 
on  the  property  at  the  request  of  both 
the  grantor  and  grantee,  taking  at  the 
time  as  security  a  mortgage  on  the 
property  which  proves  defective, 
should  be  subrogated,  on  the  setting 
aside  of  the  conveyance,  to  the  rights 
of  the  mortgagee,  where  there  were 
no  intervening  creditors. 

e.  Cl4iimaMis  under  or  reprei^ntntirefi  of 

g»*anfre. 

The  distinction  between  actual  and 
constructive  fraud  in  allowing  reim- 
bursement for  taxes  and  the  discharge 
of  encumbrances  on  the  property  con- 
veyed (see  supra,  II.  b)  is  not  confined 
to  the  grantee  himself,  but  is  equally 
applicable  to  those  who  claim  through 
him;  so  that,  although  the  grantee  may 
be  precluded  from  such  reimburse- 
ment by  reason  of  actual  fraud  on  his 
part,  one  claiming  through  such  gran- 
tee, although  constructively  charge- 
able with  knowledge  of  the  fraud,  may 
be  entitled  to  reimbursement  for  sums 
expended  in  good  faith  to  discharge 
prior  liens  on  the  property.  Lynch  v. 
Burt  (1904)  67  C.  C.  A.  305,  132  Fed. 
417. 

A  similar  conclusion  was  reached  in 
Tompkins  v.  Sprout  (1880)  55  CaL  31, 
and  Tibbetts  v.  Terrill  (1914)  26 
Ceia  App.  64,  140  Pac.  936.  In  the 
latter  case,  the  court  said:    "The  gen- 


eral rule  seems  to  be  that  a  fraudulent 
grantee  who  has  actually  and  know- 
ingly participated  in  the  fraud,  has  no 
standing  in  a  court  of  equity  for  any 
purpose,  and  will  not  be  subrogated  or 
otherwise  protected  from  moneys  paid 
in  discharging  liens  existing  at  the 
time  of  the  fraudulent  purchase. 
W^  think,  however,  that  a  pur- 
chaser from  such  fraudulent  gran- 
tee, who  has  only  constructive  knowl- 
edge of  the  fraud,  and  has  no  knowl- 
edge or  information  of  the  fraudulent 
intention  of  those  perpetrating  the 
same,  and  in  no  way  participates 
therein,  ought  not  to  be  denied  relief 
in  a  court  of  equity,  where  such  re- 
lief works  no  injury  to  others." 

It  was  held  in  Bomberger  v.  Turner 
<1862)  13  Ohio  St  263,  82  Am.  Dec. 
438,  that,  on  the  setting  aside  of  a  con- 
veyance at  the  instance  of  creditors  of 
the  grantor,  on  the  ground  of  fraud, 
compensation  should  be  allowed  for 
taxes  innocently  paid  on  the  property 
by  the  fraudulent  grantee's  heir,  to 
whom  the  property  had  been  assigned 
in  partition. 

Executors  of  the  grantee,  who  died 
pending  the  action  to  set  aside  the 
conveyance,  were  held  entitled  to  sub-, 
rogation  to  the  rights  of  a  mortgagee 
whose  mortgage  they  had  discharged, 
when  it  became  due  pending  an  appeal 
from  a  decision  that  the  grantee  was 
not  shown  to  have  had  knowledge  of 
the.  fraud,  and  that  the  conveyance 
should  not  have  been  set  aside,  since 
they  were  not' volunteers,  although  the 
conveyance  was  subsequeutly  set  aside 
in  the  court  of  appeals,  and  the  execu- 
tors had  constructive  notice  at  the 
time  of  the  payment  of  another  action 
begun  by  creditors  to  set  aside  the 
conveyance.        Lilinthil      v.      Lesser 

(1905)  102  App.  Div.  500,  92  N.  Y. 
Supp.  619,  affirmed  without  opinion  in 

(1906)  185  N.  Y.  557,  77  N.  E.  1190. 

d,  Su9pU'lQU9    einnuntttanoes;    in<*otu*Ui- 
Hive  evidence;  di^icretion  of  court. 

In  many  of  the  cases  cited  in  II. 
a,  supra,  it  seems  that  the  evidence  of 
actual  fraud  on  the  part  of  the  grantee 
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was  clear,  and  the  court,  having  found 
such  fraud  so  as  to  require  a  decree 
setting  aside  the  conveyance  as  a 
fraud  upon  creditors,  applied  the  rule 
of  that  subdivision  and  denied  reim- 
bursement without  considering  in  that 
connection  the  conclusiveness  or  satis- 
factoriness  of  the  evidence  upon  which 
the  finding  of  actual  fraud  on  the  part 
of  the  grantee  was  predicated.  In 
some  cases,  however,  the  courts,  while 
regarding  the  evidence  as  to  actual 
fra^ud  on  the  part  of  the  grantee  as 
sufficiently  convincing  to  warrant  the 
setting  aside  of  the  conveyance,  have 
thought  that  it  was  not  sufficiently 
clear  and  conclusive  to  warrant  the 
application  of  the  rule  which  denies 
the  grantee  the  right  to  reimburse- 
ment. 

Where  there  are  suspicious  circum- 
stances, but  the  evidence  of  fraud  is 
not  clear  and  conclusive,  the  convey- 
ance may  be  permitted  to  stand  for 
reimbursement  to  the  fraudulent  gran- 
tee of  sums  expended  by  him  to  dis- 
charge prior  liens  on  the  property. 
Parr  v.  Saunders  (1880)  1  Va.  Dec. 
724,  11  S.  E.  979  (vendor's  lien  dis- 
charged by  grantee). 

And  where  the  proof  of  fraud  on 
the  part  of  the  grantee  in  a  fraudu- 
lent Conveyance  was  not  clear  and  con- 
clusive, although  the  transaction,  the 
court  stated,  might  have  involved  ac- 
tual fraud,  in  a  legal  sense,  it  was  held 
in  Leqve  v.  Stoppel  (1896)  64  Minn.  74, 
66  N.  W,  208,  that  the  conveyance 
should  stand  as  security  for  reim- 
bursement to  the  grantee  of  a  sum 
paid  by  him  to  discharge  a  mortgage 
on  the  property,  and  on  a  sale  of  the 
property  the  grantee  should  be  reim- 
bursed out  of  the  proceeds. 

Referring  to  the  doctrine  that  where 
a  conveyance  is  tainted  with  actual 
fraud,  it  is  absolutely  void,  although 
founded  on  a  valuable  consideration, 
and  should  not  be  allowed  to  stand  for 
any  purpose,  either  for  reimbursement 
or  indemnity  of  the  grantee,  the  court 
in  Leqve  v.  Stoppel  (Minn.)  supra, 
said:  ''An  examination  of  the  author- 
ities satisfies  us  that  this  is  too  broad 
a  statement  of  the  law.  We  admit  that 
where  the  grantpr  and  grantee  have 


conspired  together  to  commit  a  medi- 
tated, positive  fraud,  and  the  evidence 
of  that  fact  is  clear,  no  court  ever  has 
allowed  or  should  allow  the  convey- 
ance to  stand  for  any  purpose  of  reim-  . 
bursement  or  indemnity  to  the  grantee, 
who  was  particeps  criminis.    Any  oth- 
er rule  would  be  to  offer  protection  to 
positive  fraud.    But  it  is  a  matter  of 
common   knowledge   with  courts  and 
lawyers    that    there    are    frequently 
cases  where  conveyances  are  set  aside 
on  the  ground  of  what,  in  the  legal 
sens^   constitutes    an    actual    fraud, 
which  nevertheless  involves  no  moral 
turpitude,  and  where  the  parties  did 
not  actually  intend  to  commit,  or  sup- 
pose that   they   were   committing,  a 
fraud.      There    are    also    frequently 
cases  where  the  circumstances  are  so 
suspicious  that  the  court  does  not  feel 
warranted  in  allowing  the  conveyance 
to  stand,  but  the  evidence  of  fraud  is 
by  no  means  clear  or  conclusive.    To 
meet  the  requirements  of  justice  in  all 
these  classes  of  cases,  a  more  elastic 
rule  should  obtain  than  the  mere  pres- 
ence or  absence  of  actual  fraud,  in  its 
broadest  legal  sense.    And  an  examin- 
ation   of   the    adjudged   cases    shows 
that  the  courts  have  never  been  in- 
clined to  tie  themselves  down  to  any 
such  hard-and-fast  rule.    The  English 
courts  seem  to  feel  themselves  at  lib- 
erty, after  looking  at  all  the  facts,  and 
giving  to  each  its  due  weight,  to  deal 
with  each  case  according  to  their  own 
ideas  of  right  and  justice.    Numerous 
English  cases  can  be  found  where  the 
court,  while  setting  aside  the  convey- 
ance, has  decreed  that  it  stand  as  se- 
curity for  money  actually  paid  by  the 
grantee,  even  where  he  appeared  to 
have  been  a  partaker  of  the  fraud,  but 
the  proof  was  not  entirely  clear.    .    .    . 
The  best  American  authorities   have 
frequently  announced  a  similar  flexible 
rule,  which  left  them  at  liberty  to  do 
equity  in  each  particular  case  accord- 
ing as  the  facts  appeared." 

Of  facts  not  within  the  scope  of  the 
annotation,  it  was  said  in  Bean  v. 
Smith  (1821)  2  Mason,  252,  Fed.  Caa. 
No.  1,174,  that  wh|le  a  convey^ance 
which  is  fraudulent  in  fact  is  absolute- 
ly void  and  is  not  permitted  to  stand 
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as  a  security  for  any  purpose  of  reim- 
bursement or  indemnity,  it  is  other- 
wise with  a  deed  obtained  under  sus- 
picious or  inequitable  circumstances^. 
To  the  same  effect  is  Alley  v.  Connell 
(1859)  3  Head  (Tenn.)  578. 

The  rule  that  a  conveyance  under 
suspicious  circumstances  may  be  per- 
mitted to  stand  as  security  for  claims 
by  the  grrantee  against  the  grantor  is 
approved  also '  in  Boyd  v.  Dunlap 
(1815)  1  Johns.  Ch.  (N.  Y.)  478. 

The  court  in  Anderson  v.  Fuller 
(1840)  16  S.  C.  Eq.  (1  M^MuH.)  27,  86 
Am.  Dec.  290,  stated  that  in  general, 
when  a  conveyance  is  set  aside  for 
fraud,  it  is  within  the  discretion  of  the 
court  to  decree  the  conveyance  to 
stand  as  a  security  for  the  money 
actually  paid;  and  that  this  is  com- 
monly done  where  there  is  no  imputa- 
tion of  moral  fraud,  or  the  proof  of 
actual  fraud  is  in  any  degree  doubtful. 

And  the  doctrine  that  in  equity  a 
fraudulent  grantee  or  vendee  may  or 
may  not  be  allowed  reimbursement  for 
sums  expended  by  him,  on  the  setting 
aside  of  the  sale,  is  stated,  on  facts 
not  within  the  scope  of  the  annota- 
tion, in  Clefments  v.  Nicholson  (1867) 
6  Wall.  (U.  S.)  299,  18  L.  ed.  786,  as 
follows:  "A  sale  may  be  void  for 
bad  faith  though  the  buyer  pays  the 
full  value  of  the  property  bought. 
This  is  the  consequence  where  his 
purpose  is  to  aid  the  seller  in  perpe- 
trating a  fraud  upon  his  creditors,  and 
where  he  buys  recklessly,  with  guilty 
knowledge.  Where  the  fact  of  fraud 
is  established  in  a  suit  at  law,  the  buy- 
er loses  the  property  without  refer- 
ence to  the  amount  or  application  of 
what  he  has  paid,  and  he  can  have  ho 
relief  either  at  law  or  in  equity. 
When  the  proceeding  is  in  chancery, 
the  jurisdiction  exercised  is  more 
flexible  and  tolerant.  The  equity  ap- 
pealed to — while  it  scans  the  transac- 
tion with  the  severest  scrutiny — looks 
at  all  the  facts,  and,  giving  to  each  one 
its  due  weight,  deals  with  the  subject 
before  it  according  to  its  own  ideas  of 
right  and  justice.  In  some  instances 
it  visits  the  buyer  with  the  same  con- 
sequences which  would  have  followed 
in  an  action  at  law.    In  others,  it  al- 


lows a  security  to  stand  for  the  amount 
advanced  upon  it.  In  others,  it  com- 
pels the  buyer  to  account  only  for  the 
difference  between  the  under  price 
•which  he  paid  and  the  value  of  the 
property. '  In  others,  although  he  may 
have  paid  the  full  value  and  the  prop- 
erty may  have  passed  beyond  the  reach 
of  the  process  of  the  court,  it  regards 
him  as  a  trustee,  and  charges  him  ac- 
cordingly. Where  he  has  honestly  ap- 
plied the  property  to  the  liabilities  of 
the  seller,  it  may  hold  him  excused 
from  further  responsibility.  The  car- 
dinal principle  in  all  such  cases  is, 
that  the  property  of  the  debtor  shall 
not  be  diverted  from  the  payment  of 
his  debts  to  the  injury  of  his  creditors, 
by  means  of  the  fraud." 

See  Lamb  v.  Mclntire  (1908)  188 
Mat98.  867,  67  N.  E.  320,  cited  under  II. 
a,  supra,  where  the  holding  that  a 
fraudulent  mortgagee,  on  the  setting 
aside  of  the  mortgage,  should  be  reim- 
bursed for  taxes  paid  on  the  property, 
is  based  partly,  perhaps,  on  the  incon- 
clusive nature  of  the  evidence  to  show 
that  the  mortgagee  participated  in  the 
fraud. 

///.  Accounting  for  rents  and  profits  or 
proceeds  of  property. 

The  authorities  are  more  agreed  as 
to  the  rights  of  the  fraudulent  gran- 
tee to  an  allowance,  on  an  accounting 
for  rents  and  profits  or  the  proceeds  of 
the  property,  for  expenditures  for  the 
discharge  of  taxes  and  encumbranceif, 
than  in  an  action  merely  to  set  aside 
the  conveyance,  where  no  accounting 
is  sought.  In  the  former  case,  where 
the  fraud  on  the  part  of  the  grantee  is 
constructive  only,  there  is  apparently 
no  question  but  that  an  allowance 
should  be  made  to  the  grantee,  on  an 
accounting  for  rents  and  profits  or  for 
the  proceeds  of  the  property,  for  ex- 
penditures made  in  good  faith  by  him 
for  taxes  or  to  discharge  encum- 
brances on  the  property  which  were 
prior  to  the  rights  of  creditors  of  the 
grantor.  Potter  v.  Gracie  (1877)  58 
Ala.  303,  29  Am.  Rep.  748  (mortgage 
and  taxes) ;  Gordon  v.  Tweedy  (1883) 
74  Ala.  232,  49  Am.  Rep.  813  (taxes)  ; 
Bartrara  v.  Bums    (1897)    19  Ky,  L. 
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Rep.  1295,  43  S.  W.  248,  686  (taxes) ; 
Brown  v.  Townsend  (1889)  8  N.  Y. 
Supp.  61»  reversed  on  other  grounds 
in  (1892)  135  N.  Y.  174,  31  N.  E.  1030 
(taxes  and  interest  on  encumbrances). 

A  grantee  in  a  conveyance  which  is 
constructively  fraudulent  as  against 
creditors  is  entitled,  on  an  accounting 
for  use  and  occupation  of  the  prem- 
ises, to  an  allowance  for  taxes  paid 
during  his  occupancy  thereof,  whether 
before  or  after  the  filing  of  the  bill  by 
creditors  to  set  aside  the  conveyance. 
Gordon  v.  Tweedy  (1883)  74  Ala.  232, 
49  Am.  Rep.  813,  supra. 

And  a  similar  result  has  generally 
been  reached  even  where  the  grantee 
was  guilty  of  actual  fraud.  Young  v. 
Walsh  (1885)  115  111.  264,  3  N.  E.  512; 
How  v.  Camp  (1844)  Walk.  Ch. 
(Mich.)  427;  King  v.  Wilcox  (1845)  11 
Paige  (N.  Y.)  589;  Loos  v.  Wilkinson 
(1889)  113  N.  Y.  485,  4  L.R.A.  353, 
10  Am.  St.  Rep.  495,  21  N.  E.  892; 
Hamilton  N&t.  Bank  v.  Halsted  (1892) 
134  N.  Y.-  520,  30  Am.  St.  Rep.  693,  31 
N.  E.  900. 

Thus,  in  Loos  v.  Wilkinson  (1889) 
113  N.  Y.  485,  4  L.R.A.  353,  10  Am. 
St.  Rep.  495,  21  N.  E.  392,  supra,  it  was 
held  that  a  grantee,  on  an  accounting 
for  rent  after  the  conveyance  had  been 
set  aside  in  a  suit  by  the  grantor's 
creditors  because  of  fraud  to  which  the 
grantee  was  a  party,  was  entitled  to 
be  credited  with  the  amount  paid  by 
him  for  taxes,  and  interest  on  mort- 
gages which  were  valid  liens  on  the 
property  so  far  as  the  same  was  within 
the  rate  which  could  have  been  en- 
forced by  the  mortgagee.  The  court 
said:  'It  is  true  that  a  fraudulent 
grant  to  a  grantee  who  is  a  guilty  par- 
ticipant in  the  fraud  must,  as  to  the 
creditors  of  the  grantor,  be  treated  as 
void  ab  initio.  But  the  only  way  the 
creditors  can  reach  the  rent  and  prof^ 
its  received  by  the  grantee  is  by  an 
accounting  in  equity.  And  what  does 
such  an  accounting  mean.  Does  it 
mean  that  he  shall  pay  for  more  rent 
than  he  has  received,  or  could  have 
received,  for  more  profit  than  he  has 
made,  or  could  have  made?  Shall  he 
account  to  the  creditors  for  more  rents 
than  they  could  have  received  if  they 
had  had  possession  of  the  real  estate? 


.  «  .  To  answer  these  queries  in  the 
affirmative  would,  even  in  a  court  of 
equity,  be  a  wide  departure  from  the 
rule  of  compensation.  It  would  be 
spoliation,  not  justice  or  equity.  A 
court  of  equity  does  not  sit  for  the 
punishment  of  criminals  .  .  .  when 
the  creditors  of  the  grantor  come  into 
a  court  of  equity  seeking  to  compel 
him  to  account  for  rents  and  profits, 
the  accounting  must  be  upon  equitable 
principles ;  and  when  he  has  been  com- 
pelled to  surrender  the  property  con- 
veyed to  him,  and  to  account  for  all 
the  profits  he  has  made,  or  could  have 
made,  or  ought  to  have  made  there- 
from the  ends  of  justice  have  been 
completely  and  exactly  attained.*' 

And  where  the  grantee  was.  sTuilty 
of  actual  fraud,  the  court  in  How  v. 
Camp  (1844)  Walk.  Ch.  (Mich.)  427, 
supra,  held  that  on  an  accounting  for 
rents  and  profits,  where  the  convey- 
ance was  set  aside  at  the  instance  of 
creditors,  the  grantee  should  be  al- 
lowed credit  for  taxes  paid  on  the 
property. 

In  Young  v.  Walsh  (IIL)  supra,  it 
was  held  that,  on  an  accounting  for 
rents  and  promts,  the  grantees  should 
be  subrogated  to  the  rights  of  mort- 
gagees, if  they  had  discharged  the  en- 
cumbrances, although  the  court  'stated 
that  there  was  almost  irresistible  evi- 
dence that  they  must  have  known  that 
the  grantors  were  deliberately  trying 
to  defraud  their  creditors. 

A  distinction  as  to  the  rights  of  the 
grantee  guilty  of  actual  fraud,  to  reim- 
bursement for  sums  paid  to  discharge 
taxes  and  prior  encumbrances  on  the 
property,  between  cases  where  the  suit 
is  merely  to  set  aside  the  fraudulent 
conveyance   and   cases  where    an    ac- 
counting is  sought  by  creditors  of  the 
grantor,  is  made  in  Daisy  Roller  Mills 
V.  Ward  (1897)  6  N.D.  317,  70  N.  W. 
271,  the  court  refusing  to  allow  reim- 
bursement where  the  suit  was  merely 
to.  set  aside  the  conveyance,  although 
intimating  Uiat  where  the  grantee  is 
asked  to  account  for  rents  and  profits, 
or  for  the  value  of  tke  property,   he 
may  be  allowed  reimbursements    for 
sums  paid  to  discharge  prior  liens  on 
the  property. 

Courts  of  equity,  merely  for  the  pur- 
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pose  of  punishinsr  the  fraudulent  gran- 
tee or  transferee,  will  not  compel  him 
to  account,  on  the  setting  aside  of  the 
conveyance  or  transfer,  for  a  larger 
sum  than  could  have   been   realized, 
thereon  by  creditors  had  the  convey* 
ance  or  transfer  not  occurred.    Hamil- 
ton NaL  Bank  v.  Halsted  (1892)  134 
N.  Y.  520,  30  Am.  St.  Rep.  693,  31  N.  £. 
900,  supra.    In  this  case  it  was  held 
that  an  assignee  of  securities,  which, 
to  secure  a  loan,  had  been  pledged 
before  the  assignment,  and  after,  the 
assignment  had  been  sold  for  a  larger 
sum  than  the  amount  of  the  loan,  was 
accountable  to  creditors  of  the   as- 
signor only  for  the  surplus  received 
by  him.    It  appears  that  the  assignee 
was  a  party  to  the  fraud.    It  was  con- 
tended that  the  assignee  should  be 
held  accountable  to  the  creditors  of 
the  assignor  for  the  entire  value  of 
the  securities,  and  that  a  court  of  equi- 
ty would  hold  him  liable  to  this  extent 
by  way  of  punishment  for  his  partici- 
pation in  the  fraud.    In  reply  to  this 
contention,  the  court  said:    ''While  it 
is  true  that  cases  abound  where  the 
courts,  in  an  action  to  set  aside  a  deed 
or  transfer  of  personal  property  on  the 
ground  of  fraud,  have  refused  to  allow 
the  fraudulent  grantee  or  transferee 
to  be  reimbursed  the  money  actually 
paid  as  a  consideration  for  the  convey- 
ance or  transfer,  and  in  the  course  of 
discussion  have  treated  the  refusal  of 
the  court  to  allow  any  reimbursement 
whatever  as  a  proper  punishment  for 
the  fraud,  it  has  never  been  assumed, 
so  far  as  we  have  observed,  that  the 
refusal   to   allow   reimbursement   for 
moneys  paid  was  based  on  the  right 
of  a  court  of  equity  to  punish  the  party 
because  of  his  wrongdoing.    The  effect 
of  the  decisions  may  have  been  to  pun- 
ish quite  severely  the  fraudulent  gran- 
tee or  transferee,  but  the  courts  did 
not  have  the  power  to  deprive  him  of 
one  dollar  because  they  deemed  him 
deserving  punishment.     If  a  fraudu- 
lent transferee  sell  the  property  before 
the  commencement  of  the  action  to 
set  aside  the  transfer,  a  judgment  for 
the  value  of  the  interests  transferred 
to  him  may  be  recovered;  but>  however 
scandalous  the  fraud  may  be,  the  court 
is    powerless    to    award     judgment 


against  him  for  a  sum  exceeding  such 
value.  Other  tribunals  than  courts  of 
equity  administer  the  law  which  has 
for  its  object  the  punishment  of  the 
guilty." 

The  right  of  the  fraudulent  grantee 
in  an  accounting  for  rent  and  profits, 
on  the  setting  aside  of  the  convey- 
ance, to  an  allowance  for  interest  paid 
on  a  mortgage  on  the  property  which 
is  a  prior  lien  to  the  claims  of  cred- 
itors of  the  grantor,  is  recognized  also 
in  Hamilton  Nat.  Bank  v.  Halsted  (N. 
Y.)  supra,  although  the  point  was  not 
necessary  to  the  decision. 

However,  the  Maryland  court  in 
Strike's  Case  (1826)  1  Bland,  Ch. 
(Md.)  57,  affirmed  in  (1828)  2  Harr. 
ft  6.  191,  rejected  the  claim  of  the 
fraudulent  grantee,  who  was  a  party 
to  the  fraud,  to  an  allowance,  on  an 
accounting  for  rents  and  profits,  for 
sums  paid  for  taxes,  street  assess- 
ments, and  ground  rent,  to  which  the 
property  ¥(ras  subj^t.  It  was  said  that 
the  grantee,  as  against  the  creditors 
of  the  grantor,  was  an  "uninvited  offi- 
cious mala  fide  meddler  with  property 
which  he  knew  did  not  belong  to  him, 
and  which  he  was  apprised  ought  to 
be  liable  to  the  claims  of  [the  grant- 
or's] creditors.  He  made  these  ad- 
vances to  serve  himself,  not  for  the 
benefit  of  these  complainants;  and  if 
he  had  an  intention  that  these  ad- 
vances should  inure  to  the  personal 
benefit  of  anyone,  it  must  have  been 
to  [the  grantor] ;  because  it  was  from 
him  he  took  the  estate;  and  if  the 
conveyances  were  to  be  annulled,  it 
was  only  against  him  he  could  seek 
reimbursement.  .  .  .  [The  grantee], 
therefore,  cannot  have,  against  these 
complainants,  any  shadow  of  counter- 
vailing equity  on  which  to  rest  his 
claim  for  these  advances,  out  of  the 
proceeds  directed  to  be  brought  into 
court." 

Strike's  Case  (Md.)  supra,  was  con- 
sidered in  Loos  V.  Wilkinson  (1889)- 
113  N.  Y.  485.  4  L.R.A.  353,  10  Am.  St. 
Rep.  495,  21  N.  E.  392,  supra,;  but  the 
New  York  court  in  the  latter  case 
reached  an  opposite  conclusion,  stat- 
ing that,  so  far  as  the  Maryland  court 
decided  that  ''the  fraudulent  grantee 
should  be  made  to  account  for  rents 
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and  profits  without  any  allowance  for 
taxes,  assessments,  and  ground  rents 
paid  by  him,  it  is,  we  believe,  unsup- 
ported by  any  authority,  and  stands 
without  a  fellow  in  this  country  or  in 
Ensrland." 

Thompson  v.  Bickford  (1872)  19 
Minn.  17,  Gil.  1,  also,  supports  the 
proposition  that  if  the  grantee  in  a 
fraudulent  conveyance  is  guilty  of 
actual  fraud,  he  is  not  entitled,  on  an 
accounting  for  rents  and  profits,  to  an 
allowance  for  sums  paid  by  him  for 
taxes  and  to  extinguish  liens  or  en- 
cumbrances on  the  property. 

In  determining  the  amount  due  from 
the  wife  to  a  creditor  of  the  husband, 
where  the  latter  had  made  a  fraudu- 
lent transfer  of  personal  property  to 
the  wife,  who  had  disposed  of  the 
same,  the  court,  in  Jewell  v.  Kelley 
(1914)  180  Mich.  61,  146  N.  W.  402,  ap- 
proved an  allowance  to  the  wife  for 
payment  by  her  of  a  chattel  mortgage 
on  the  property  at  the  time  of  the  sale. 
Whether  the  transferee  was  regarded 
as  guilty  of  actual  or  only  construc- 
tive fraud  does  not  clearly  appear.  In 
an  earlier  appeal,  reported  in  (1909) 
155  Mich.  301, 118  N.  W.  987,  the  court 
said  that  it  was  far  from  being  con- 
vinced that  the  bill  of  sale  was  not 
given  and  received  with  an  intent  to 
hinder,  delay,  and  defraud  creditors. 

IV.  As  to   afjlrtnative  relief   of  grantee. 

Where  the  grantee  in  a  conveyance 
in  fraud  of  creditors  participates  in 
the  fraud,  his  only  rights,  if  any,  ac- 
cording to  the  weight  of  authority,  are 
by  way  of  reducing  the  recovery 
against  him  on  an  accounting,  and  he 
cannot  set  up  any  claim  in  equity  to 
affirmative  relief  on  account  of  taxes 
or  encumbrances  discharged  by  him. 
This  is  the  effect  of  the  majority  of  the 
decisions  already  cited.  And  the  point 
has  been  expressly  made  in  a  few 
cases. 

Where  a  grantee,  guilty  of  actual 
fraud,  is  merely  on  the  defensive,  as 
in  an  accounting  for  the  rents  and 
profits  while  he  occupied  the  premises, 
the  case  is  very  different  as  to  his 
right  to  a  deduction  for  taxes  and 
interest  on  mortgages,  than  if  he  were 
obliged  to  come  into  a  court  of  equity 
asking  for  affirmative  relief  and  for 


the  enforcement  of  these  daims 
against  the  property;  in  the  latter 
case,  the  court  might  leave  him  where 
his  fraud  had  pla<ied  him,  while  on 
an  accounting  for  rents  and  profits  he 
should  be  compelled  to  account  only 
for  such  rents  and  profits  aa  he 
actually  received  or  could  have  re- 
ceived. Loos  V.  Wilkinson  (1889)  113 
N.  Y.  485,  4  L.R.A.  353,  10  Am.  St. 
Rep.  495,  21  N.  E.  892. 

The  same  distinction  is  brought  out 
in  Daisy  Roller  Mills  v.  Ward  (1897) 
6  N.  D.  317,  70  N.  W.  271.  The  court 
admitted  that  so  far  as  the  creditors 
of  the  grantor  were  concerned,  where 
the  fraudulent  conveyance  was  set 
aside,  t^ei'r  equities  would  not  entitle 
them  to  more,  as  against  the  grantee^ 
than  they  could  have  realized  had 
there  been  no  conveyance,  and  that  the 
grantee  might  be  entitled  to  reim- 
bursement for  taxes  or  encumbrances 
which  were  prior  liens  to  the  claims 
of  the  creditors.  But  it  was  held  that 
where  an  accounting  was  not  sought 
against  the  grantee  for  rents  and  prof- 
its, but  the  conveyance  was  merely  set 
aside  for  fraud,  in  which  he  had  par- 
ticipated, his  fraud  prevented  him 
from  invoking  the  aid  of  a  court  of 
equity  for  relief  by  way  of  reimburse- 
ment for  taxes  and  encumbrances  dis- 
charged by  him,  the  court  apparently 
taking  the  view  that  even  though  the 
grantee  was  merely  a  defendant 
against  whom  the  creditors  were  seek- 
ing to  set  aside  the  conveyance,  he  was 
in  effect  asserting  a  right  to  affirma- 
tive relief  so  far  as  he  claimed  the 
right  to  such  reimbursement,  where 
the  suit  was  not  for  an  accountinsr,  but 
merely  to  set  aside  the  conveyance. 

Second-mortgage  bondholders  of  a 
railroad  who  fraudulently  obtained  a 
conveyance  of  the  proper^  to  them  on 
failure  of  the  company  to  pay  the  in- 
terest coupons,  and  who  diacharged 
the  first-mortgage  bonds  were  held  in 
Milwaukee  &  M.  R.  Co.  v.  Soutter 
(1872)  13  Wall.  (U.  S.)  517,  20  L.  ed. 
543,  not  entitled  to  sue  the.  first-mort- 
gage bondholders  and  recover  the 
amount  so  paid  to  them,  as  paid  under 
a  mistake  of  fact,  when  the  conveyance 
was  set  aside  at  the  instance  of  cred- 
itors.   The  court  said:    ^'Who  are  the 
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complainants?  Are  tkey  not  the  very 
bondholders,  self-incorporated  into  a 
body  politic,  who,  through  their  trus- 
tee and  agent,  aifected  the  sale  which 
was  declared  fraudulent  and  void,  aa 
against  creditors,  and  made  the  pur- 
chase which  has  been  set  aside  for 
that  cause?  Was  it  ever  known  that 
a  fraudulent  purchaser  of  property, 
when  deprived  of  its  possession,  could 
recover  for  his  repairs  or  infprove* 
meats,  or  for  encumbrances  lifted  by 
him  whilst  in  possession?  If  such  a 
case  can  be  found  in  the  books,  we 
have  not  been  referred  to  it.  What- 
ever a  man  does  to  benefit  an  eatate, 
under  such  circumstances,  he  does  in 
his  own  wrong.  He  cannot  get  relief 
by  coming  into  a  court  of  equity." ' 

A    different    conclusion    has    been 
reached,  however,  where  the  grantee 
was  guilty  only  of  constructive  fraud. 
Thus,  one  who,  in  violation  of  the 
Bulk  Sales   Law,   in   good   faith  and 
without  knowledge  of  the  law  or  of 
claims  against  the  property,  purchi^sed 
a  stock  of  merchandise  for  full  value, 
paying  off,  as  part  of  the  considera- 
tion, a  chattel  mortgage  on  the  prop- 
erty, which  was  satisfied,  was  held  in 
Hicks    V.    Beals    (1917)    8S    Or.    82, 
LR.A.1917D,   1067,   163   Pac.   83,   en- 
titled to  maintain  a  suit  against  the 
vendor  and  his  creditors  for  the  re- 
vival of  the.  mortgage  and  for  subroga- 
tion to  the  rights  of  the  mortgagee, 
where  the  property  has  been  attached 
by  creditors  because  of  noncompliance 
with  the  statute.    The  court  said  that 
it  was  contended  on  the  part  of  the 
creditors  that  a  merger  could  not  be 
defeated  by  a  plaintiff  asking  for  af- 
firmative relief  in  the  same  manner  in 
which  it  eould  be  resisted  as  a  de- 
fense; that  a  sufficient  answer  to  this 
contention  was  that  the  defendant  was 
seeking  to  subject  the  property  to  the 
payment  of  its  claims,  and  in  defense 
the  plaintiff  was  compelled  to  institute 
the  suit;  and  that  the  form  of  the  ac- 
tion or  situation  of  the  parties,  wheth- 
er plaintiff  or  defendant,  was  not  a 
controlling  feature. 

Without,  deciding  whether,  under 
any  circumstances,  a  grantee  in  a 
fraudulent  conveyance  who  is  guilty 
of  constructive  fraud  may  have  relief 


on  account  of  payment  of  a  mortgage 
on  the  property,  assumed  as  a  part  of 
the  consideration  for  the  conveyance, 
the  court  in  Wiley  v.  Knight  (1855) 
.27  Ala.  336,  held  that  such  relief  would 
not  be  granted  on  a  bill  by  the  grantee 
to  reform  the  conveyance,  where  to 
permit  the  setting  up  of  the  mortgage 
would  take  the  defendant*  eintirely  by 
surprise  and  result  in  a  decree  predi- 
cated on  a  state  of  facts  precisely  the 
opposite  of  those  charged  in  the  bill. 

F.  Conctusiima^ 

To  indicate  what  appears  to  be  the 
better'  rule,  in  view  of  the  conflict  of 
the  cases  on  the  present  question,  it 
may  be  said  that  the  weight  of  author- 
ity and  the  better  reasoning  appear 
to  support  the  view  that  the  grantee 
who  is  guilty  of  actual  fraud  is  not 
entitled  to  reimbursement,  on  the  set- 
ting aside  of  the  conveyance^  for  sums 
expended  by  him  to  discharge  liens  for 
taxes  and  encumbrances,  not  because 
a  court  of  equity  desires  to  punish 
him  for  his  fraud,  although  thi^  may 
be  the  result  ef  the  ruling,  but  be- 
cause the  conveyance  is  absolutely 
void  as  to  creditors,  and  the  grantee 
therefore  pays  as  would  a  stranger  to 
the  property,  and  also  because  to  per- 
mit the  conveyance  to  stand  as  secur- 
ity for  sums  so  expended  would  be  to 
that  extent  to  give  affirmative  relief  to 
a  party  to  a  fraudulent  contract.  But^ 
on  the  other  hand,  if  the  grantee  is- 
only  guilty  of  constructive  fraud  he 
has  an  equity  which  entitles  him  to 
subrogation,  on  the  setting  aside  of  the 
conveyance,  to  the  rights  of  holders^ 
of  prior  liens  for  taxes  or  encum- 
brances which  he  has  discharged.  If 
an  accounting  is  sought  for  the  rents 
and  profits  or  the  proceeds  of  a  sale 
of  the  property,  the  grantee  may  re- 
duce the  recovery  by  the  amoiint  of 
taxes  paid  and  pirior  encumbrances, 
discharged  by  him,  and  this  is  true, 
according  to  the  weight  of  authority^ 
whether  he  is  guilty  of  actual  or  only 
constructive  fraud.  So,  also,  subroga- 
tion  may  be  allowed,  in  the  discretion 
of  the  court,  if  the  proof  of  fraud  is 
not  clear,  but  the  circumstances  are 
too  suspicious  for  the  court  to  permit 
the  conveyance  to  stand.      R.  E.  H.    j 
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Washington  Stipreme  €>o%$tt  (In  Bane)  —  Jttly  j9i,  1910* 

(_  Wash.  — ,  188  Pac.  70.) 

Evidence  —  effect  of  bill  of  particulars. 

1.  Proof  is  restricted  to  the  matters  set  out  in  the  bill  of  particulars. 
iSee  note  an  this  question  beginning  on  page  550.] 


—  linitatioii  by  pleading. 

2.  Proof  of  the  covering  of  soil  with 
gravel  by  the  breaking  of  a  dam  is 
not  admissible  where  the  complaint  to 
recover  for  the  injury  specifies  with 
particularity  the  injury  done,  without 
making  mention  of  the  injury  by 
gravel. 

Pleading  —  amendment  to  include  ad- 
ditional items  of  injury. 

3.  A  complaint  may  be  amended  so 
as  to  cover  items  of  injury  not  orig- 
inally specified,  unless  defendant 
would  be  misled,  taken  by  surprise,  or 
injured  thereby. 

Dam  —  liability  for  injury  by  burst- 
ing. 

4.  One  who  impounds  the  water  of 
a  stream  by  means  of  a  dam  is  re- 
quired to  exercise  such  reasonable 
care  and  caution  in  its  construction, 
maintenance,  and  operation  as  a  rea- 
sonably careful  and  prudent  man,  who 
was  acquainted  with  the  nature  and 
habits  of  the  stream,  the  features  of 
the  surrounding  country,  the  snow 
and  rain  fall,  and  other  conditions 
likely  to  cause  freshets,  would  exer- 
cise under  like  circumstances. 

— -  duty  to  provide  against  floods. 

5.  One  constructing  and  maintain- 
ing a  dam  across  a  stream  must  take 
into    consideration   such   freshets   as 


from  climatic  and  geographical  condi- 
tions may  reasonably  be  expected, 
whether  of  frequent  or  infrequent  oc- 
currence. 

Appeal  —  inaccurate  instmctians  — 
reversal. 

6.  A  judgment  will  not  be  reversed 
for  technical  inaccuracies  in  instruc- 
tions, where  they  could  not  have  mis- 
led the  jury  and  there  was  no  request 
at  the  trial  for  their  correction. 

[See  2  R.  C.  L.  256.] 

—  conflicting  evidence  —  reversaL 

7.  The  appellate  court  will  not  dis- 
turb a  verdict  on  conflicting  evidence 
if  it  cannot  say  that  it  preponderated 
in  favor  of  the  losing  party. 

[See  2  R.  G.  L.  193.] 

On  Rehearing. 

—  right  to  complain  of  instruction. 

8.  One  cannot  complain  on  appeal  of 
an  instruction  which  is  as  favorable 
to  him  as  any  view  of  the  law  would 
justify. 

Dam  —  liability  of  owner  for  injury 
caused  by  bursting. 

9.  One  building  and  maintaining  a 
dam  does  not  do  so  at  his  absolute 
peril,  and  is  not  an  insurer,  but  will 
be  excused  from  liability  for  injuries 
caused  by  acts  of  God,  or  floods  which 
he  could  not  have  anticipated. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
Snohomish  County  (Pemberton,  J.)  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  flooding  of  plaintiff's  land,  alleged  to 
have  been  caused  by  defendant's  negligence.    Affif-nied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hathaway,  Beebe,  &  Hatha-  The  respondent  was  engaged  in 
way  and  J.  Y.  Kennedy  for  appellant,     the  logging  and  lumbering 

Messrs.  Coleman  &  Fogarty  and  W. 
P.  Bell  for  respondent. 

Bridges,  J.,  delivered  the  opinion 
of  the  court : 

Suit  for  damages  caused  by  over- 
flow. 


To  assist  it  in  its  operations,  a  num- 
ber of  years  prior  to  March,  1916,  it 
built  a  dam  near  its  works  for  the 
purpose  of  creating  a  hackiTvater 
pond.  In  order  to  do  this  it  dug  a 
ditch  from  Lake  Hanson  creek  to 
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Worthy  creek,  in  Snohomish  county, 
and  dug  another  ditch  from  Worthy 
creek  to  its  dam*  The  purpose  of 
these  ditches  was  to  divert  a  part  or 
all  of  the  -water  of  these  two  creeks 
to  its  dam  for  the  purpose  of  creat- 
ing the  pond.  The  pond  thus  creat- 
ed covered  from  5  to  15  acres  of 
land  and  was  from  3  to  6  feet  in 
depth.  The  appellant  owned  a  farm 
about  f  of  a  mile  below  the  re- 
spondent's pond.  The  complaint  al- 
leged that  during  the  month  of 
March,  1916,  through  the  careless- 
*  aess  and  negligence  of  the  respond- 
ent in  constructing  the  dam,  and  in 
failing  to  properly  maintain  and 
keep  the  same  in  repair,  and  be- 
cause it  had  become  old  and  insuf- 
ficient, the  dam  and  the  gates  there- 
of gave  way  and  released  large 
quantities  of  water  stored  thereby, 
which  waters  flooded  over  the  ap- 
pellant's land,  causing  damage 
thereto  for  which  he  sought  recov- 
ery. The  case  was  tried  by  a  jury, 
which  returned  a  verdict  in  favor  of 
respondent.  Judgment  was  entered 
on  this  verdict,  and  the  appeal  is 
from  that  judgment. 

At  the  trial  the  appellant  offered 
evidence  tending  to  prove  that  the 
flood  waters  caused  by  the  breaking 
of  the  dam  had  deposited  on  the  ap- 
pellant's land  sand  and  gravel.  The 
trial  court  sustained  objections  to 
this  testimony  on  the  ground  that  it 
was  not  within  the  pleadings.  The 
complaint  very  particularly  men- 
tioned the  features  of  damage.  It 
alleged  that  ''the  top  soil  of  plain- 
tiff's premises  was  eroded  and 
washed  out,  to  the  plaintiff's  dam- 
age in  the  sum  of  $960;  a  certain 
creek  running  through  the  plaintiff's 
premises  was  filled  up  with  stumps 
and  other  d6bris  for  a  distance  of 
about  160  rods,  to  the  plaintiff's 
damage  in  the  sum  of  $850;  two 
bridges  were  washed  out,  to  the 
plaintiff's  damage  in  the  sum  of 
$25;  10  rods  of  puQpheon  were 
washed  out,  to  the  plaintiff's  dam- 
age in  the  sum  of  $25,  together  with 
about  100  feet  of  fence,  to  the  plain- 
tiff's damage  in  the  sum  of  $20." 

It  will  thus  be  seen  that,  although 

8  A.L.R.--35. 


RUCKER  BROS.  545 

',  188  Poo.   10.) 

the  complaint  very  specifically  al- 
leges the  various  items  of  damage, 
it  wholly  fails  to  refer  to  any  de- 
posit of  sand  or  gravel  on  the  land. 
A  bill  of  particulars  could  not  have 
more  definitely    given  the  various 
items    for    which    recovery    was 
sought,  and  where  there  is  a  bill  of 
particulars      proof  B^idenee- 
will  be  restricted  to  effect  of  bui  •< 
the  matters  therein  f*'"*"'*"- 
set    out.    Powers    v.    Washington 
Portland  Cement  Co.  79  Wash.  1, 
139  Pac.  615.    In  the  case  of  Eck- 
hart  V.  Peterson,  94  Wash.  379,  162 
Pac.  557,  this  court  held  that  where 
the  complaint  sets  out  the  specific 
items    of    damage 
the  plaintiff  will  not  ^f i^iJsy,^™  ^^ 
be  permitted,  over 
objection,    to    prove    other    items. 
Horton  v.  Seattle,  53  Wash.  316, 101 
Pac.  1091. 

If  the  appellant  had  asked  to  have 
his  complaint  amended  so  as  to  in- 
clude this  item  of  damage,  it  would 
have  been  the  duty  of  the  court  to 
have    granted    the 
^  permission,     unless  ^^t^^SSTut  to 
it  appeared  that  the  i^^einoe^  .a.^^  ^^ 
respondent     would  mjiiiT. 
have    been    misled, 
fc^en  by  surprise,  or  injured  there- 
by.   But  appellant  did  not  ask  the 
amendment.    Clearly,    the    offered 
proof  was  not  within  the  pleadings, 
and  the  court  did  not  err  in  its 
ruling. 

The  appellant  next  complains  of 
certain  instructions  given  by  \h^ 
court  to  the  jury  on  the  duty  of  the 
resi>ondent  in  the  construction  and 
maintenance  of  the  dam.  The  in- 
structions complained  of,  the  word- 
ing of  which  we  will  presently  no- 
tice, the  appellant  claims  did  not  im- 
pose upon  the  respondent  a  proper 
or  sufficiently  high  degree  of  care. 

A  few  of  the  earlier  cases  seem  to 
have  held  that  one  creating  a  pond 
.  of  water  by  means  of  a  dam  does  so 
at  his  own  peril,  and  can  defend 
against  a  claim  for  damages  because 
of  flooding  only  on  the  ground  that 
the  damage  was  paused  by  an  act  of 
God.  Fletcher  v.  Rylands,  L.  R.  1 
Exch.  265,   12  Jur.   N.  S.  603,   14 
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Wedc.  Rep.  799,  1  Bust.  Rul.  Cm. 
236 ;  Defkine^  Water  Co.  v.  dinger, 
54  Ohio  St  532,  32  L.R.A.  736,  44 
N.  E.  238.  But  the  more  recent  and 
unquestiotiably  the  greater  weight 
of  authority  holds  to  a  less  strict 
and  we  believe  a  much  more  just 
rule  of  liability,  and  one  which, 
while  properly  protecting  the  rights 
of  others,  encourages  business  de- 
velopment. The  rule  is  that  one 
who,  by  means  of  a  dam,  impounds 
the  water  of  a  stream,  is  required  to 
exercise  such  reasonable  care  and 
caution  in  the  construction,  main- 

Dam-iiabiiity  teiiaiice,  and  oper- 
for  injurr  by  ation  of  the  dam  as 
mrntinv.  ^  reasonably  careful 

and  prudent  num,  who  was  ac- 
quainted with  the  nature  and  habits 
of  the  stream,  the  features  of  the 
surrounding  country,  the  snow  and 
rain  falls,  and  other  conditions  like- 
ly to  cause  freshets,  would  exercise 
under  like  circumstances.  This  rule 
would  cover  the  stream  not  only  in 
its  ordinary  and  usual  condition  as 
to  water,  but  also  when  in  such  an- 
usual  and  extraordinary  flood  and 
freshet  as  such  careful  and  prudent 
man  would  reasonably  expect;  but 
the  dam  owner  would  not  be  negli- 
gent in  failing  to  provide  against 
unprecedented  floods  or  freshets  or 
act  of  God.  Maplewood  Farm  Co. 
V.  Seattle,  88  Wash.  634,  153  Pac. 
1061 ;  Dahlgren  v.  Chicago,  M.  &  P. 
S.  R.  Co.  85  Wash.  395,  148  Pac. 
567;  Kuhnis  v.  Lewis  River  Boom 
&  Logging  Co.  51  Wash.  196,  98 
Pac.  655 ;  40  Cyc.  683 ;  13  Am.  & 
Eng.  Enc.  Law,  688;  3  Famham, 
Waters,  p.  2798 ;  Columbus  &  W.  R. 
Co.  V.  Bridges,  86  Ala.  448,  11  Am. 
St.  Rep.  58.  5  So.  864;  Todd  v. 
Cochell,  17  Cal.  97,  10  Mor.  Min. 
Rep.  655. 

Let  us  see  if  the  court's  instrw- 
tions,  taken  as  a  whole,  will  meas- 
ure up  to  these  requirements. 

In  its  instruction  No.  5,  the  court 
instructed  the  jury  that  *if  the  de- 
fendant used  ordinary  care  in  con- 
structing and  maintaining  said 
dam,  ...  it  is  not  liable,  and 
your  verdict  must  be  for  the  de- 
fendant.    I  further    instruct    you 


that  ordinary  oare  means  such  care 
as  ordinarily  prudent  men  would 
exercise  under  tike  conditions,  when 
the  risk  is  their  own. 

The  trial  court's  instructiDn  No. 
6  was  to  the  ^fect  that  the  defiend- 
ant  would  be  required  to  use  '^ordi- 
nary  care,  that  is,  that  degree  of 
care  which  an  ordinarily  prudent 
person  would  use  under  the  same  or 
similar  circumstances,  and  under 
this  rule  the  dam  must  be  sufficient 
to  withstand  not  only  the  usual  and 
ordinary  freshets,  but  must  also  be 
sufficient  to  withstand  such  esctraor-* 
dinary  freshets  as  an  ordinarily 
prudent  person  would  reasonably 
expect  to  occur.  If  you  find  from 
the  evidence  that  there  was  an  un* 
usually  large  fall  of  snow  in  Janu- 
ary and  February,  1916,  and  that 
snow  mdted  away  very  rapidly  in 
March  and  caused  unusually  high 
freshets,  such  that  an  ordinarily 
prudent  person,  in  the  construction 
and  maintenance  of  the  dam  in  ques- 
tion, would  not  reasonably  have 
expected  to  occur,  and  caused  the 
dama^  to  plaintiff,  if  you  find  there 
'was  any  damage,  then  in  that  event 
the  plaintiff  cannot  recover,  and  ^ 
your  verdict  must  be  for  the  de- 
fendant." 

It  has  beeu  held  time  and  again 
that  one  maintaining  a  dam  of  this 
character  is  bound  to  use  only  rea- 
sonable care  and  prudence.  The 
case  of  Maplewood  Earm  Co.  v.  Seat- 
tle, supra,  was  very  similar  to  the 
t*aseat  bar.  The oourt  said :  ''In  the 
instruction  defining  negligence,  the 
degree  of  oare  which  the  city  was 
held  to  in  building  the  superstruc- 
ture was  that  of  reasonable  and 
ordinary  care.  The  appellant  re- 
quested an  instruction  which  im- 
posed upon  the  city  a  higher  degree 
of  care  than  that  of  ordinary  care 
in  the  construction  of  the  super- 
structure. Tlie  instructions  given 
correctly  state  the  law." 

At  page  1088,  vol.  18,  Am.  &  Eng. 
Enc.  Law,  2d  ed.,  it  is  said :  ''That 
rule  in  relation  to  the  present  sub- 
ject [floods]  requires  that  eadBi  pro- 
prietor in  exercising  his  own  rights 
hi  his  own  t^ritory  rtiall  act  with 
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rtasMftUe  ddll  ind  care  to  avoid  in- 
jury to  others,  and  as  an  approxi- 
mate rale  for  measuring  that  degree 
it  is  laid  down  to  be  such  skill,  care, 
and  diligence  as  men  of  common  and 
ordinary  prudence  in  relation  to 
similar  subjects  would  exercise  in 
the  condiMSt  of  their  own  affairs/' 
Wolf  V.  St.  Louis  Independent 
Water  Co.  10  Gal.  641, 10  Mor.  Min. 
R^.  Ml. 

See  also,  to  the  same  effect,  the 
cases  hereinabove  cited. 

We  have  no  doubt  that  all  of  in- 
rtractiooi  No.  6  and  all  but  the  last 
paragraph  of  instruction  No.  6 
properly  state  the  law.  In  the  lat- 
ter portion  of  instruction  No.  6  the 
trial  court  was  somewhat  unfortu- 
nate in  the  seleciion  of  his  words. 
He  instructed  the  jury  that  if  the 
melting  snow  '^caused  an  unusually 
high  freshet,  such  tiiat  an  ordinarily 
prudent  person,  in  the  construction 
aad  maintenance  of  the  dam  in  ques- 
tion, would  not  reasonably  have  ex- 
pected to  occur,''  then  the  plaintiff 
could  not  recover.  As  such  reason- 
ably prudent  person  must,  of  neces- 
sity, expect  unusually  hi^  f  reshete, 
it  is  plain  that  the  court  meant  and 
refeired  to  unprecedentedly  high  or 
extraordinary  freshets.  In  the 
earlier  part  of  this  instruction  the 
court,  in  the  same  connection,  spoke 
of  "extraordinary"  high  freshets, 
and  it  is  plain  that  in  the  latter  por- 
tion of  the  instruction  he  used  the 
expression  "unusually  high  fresh- 
ete"  in  the  sense  of  "extraordinary 
high  freshete."  It  may  be  said 
generally  that  there  are  three  stages 
of  freshete :  The  ordinary  freshet, 
the  extraordinary  freshet,  and  the 
unprecedented  freshet.  Avery  v. 
Vermont  Electric  Co.  76  Vt.  285,  59 
L.R.A.  817,  98  Am.  St.  Rep.  818,  54 
Atl.  179,  and  especially  the  note  at 
pages  876  et  seq.,  of  59  L.RA. 
Such  of  any  of  these  freshets  or 
floods  as  from  climatic  and  geo- 
graphical conditions  may  reason- 
ably be  expected, 
'^mtr  tm  »m-  whether  of  fre- 
2M«  jMr»a»«        q^^jrt  or  infrequent 

occurrence,  must  be 
taken  into  ccMAsideration  in  estimate 
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ing  hazards  attending  the  obstruc- 
tions of  a  watercourse.  Gulf  Red 
Cedar  Co.  v.  Walker,  132  Ala.  553, 
31  So.  374,  11  Am.  Neg.  Rep.  179; 
Ohio  &  M.  R.  Co.  V.  Ramey,  139  III. 
9,  32  Am.  St.  Rep.  176,  28  N.  E. 
1087 ;  Van  Duaer  v.  Ehnira,  C.  &  N. 
R.  Co.  75  Hun,  487,  27  N.  Y.  Svq^v- 
474;  Chicago,  B.  &  Q.  R.  Co.  v. 
Schaffer,  26  HI.  App.  280. 

Taking  these  instructions  as  a 
whole,  it  is  perfectly  plain  that  the 
court  instructed  that  respondent's 
dam  must  be  suflScient  to  withstand 
all  such  freshete  or  floods  as  an 
ordinarily  prudent  person,  having 
knowledge  of  the  conditions,  would 
have  expected  to  occur. 

We  think  the  court's  instructions 
may  be  open  to  some  criticism  be- 
cause they  did  not  express  more 
fully  the  idea  that  the  reasonably 
prudent  person  therein  mentioned 
should  be  a  person  who  knew  the 
surrounding  country,  the  nature 
and  habits  of  the  stream,  the  like- 
lihood of  snow  and  rain  fall,  etc. 
But  the  court  in  instruction  5  told 
the  jury  that  ordinary  care  meant 
such  care  as  an  ordinarily  prudent 
man  would  exercise  ''under  like  con- 
ditions,'' and  in  instruction  No.  6 
the  court  spoke  of  ordinary  care  as 
meaning  such  care  as  an  ordinarily 
prudent  person  would  use  under 
"the  same  or  similar  circum- 
stances." The  court  unquestion- 
ably meant,  and  the  jury  must  have 
understood,  by  the  expression  'iike 
conditions"  and  ''same  or  similar 
circumstances,"  the  same  thing  as 
though  the  court  had  expressly  re- 
quired of  such  prudent  person 
knowledge  of  the  nature  and  habits 
of  the  stream,  the  snow  and  rain 
fall,  and  other  surrounding  circum- 
stances and  conditions.  If  the  ap- 
pellant had  requested  the  court  to 
amplify  these  instructions  in  this 
regard,  it  would  doubtless  have  so 
done.  But,  taken  as  they  were  given 
by  the  court,  we  cannot  conceive 
that  tiiie  jury  was 
misled.    It  would  be  uiMt!^!^^ 

absurd  and  against  !f/evS2iS.** 

all  rules  of  common 

sense  for  this  court  to  reverse  on 
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all  technical  and  minor  inaccuracies 
found  in  the  trial  court's  instruc- 
tions to  the  jury.  la  the  rush  of 
trial,  that  court  has  not  opportunity 
to  mold  every  word  of  its  instruc- 
tions to  nicety  of  meaning,  or  ex- 
press itself  in  language  of  exact  fit- 
ness. The  instruction  will  be  suf- 
ficient if  it  gives  the  law  in  such 
way  as  that  the  jury  will  under- 
stand and  will  not  be  misled. 

The  appellant  further  complains 
of  that  portion  of  instruction  5 
which  required  the  respondent  to 
.use  such  care  as  an  ordinarily 
prudent  man  would  exercise  in  like 
conditions,  "'when  the  risk  is  his 
own."  Reference  is  made  to  a  quo- 
tation from  Gulf,  C.  &  S.  P.  R.  Co. 
.V.  Pomeroy,  67  Tex.  498,  3  S.  W. 
722,  found  in  the  case  of  Kuhnis  v. 
Lewis  River  Boom  &  Logging  Co. 
51  Wash.  196,  98  Pac.  655.  The  ap- 
pellant misconstrues  the  meaning  of 
the  expression,  *'when  the  risk  is 
his  own."  The  court  did  not  mean 
that  the  respondent  should  exercise 
such  care  as  if  the  land  which  might 
be  damaged  were  his  own,  but,  on 
the  contrary,  meant  likelihood  of 
being  held  in  damages  because  of 
injuring  the  land  of  someone  else. 
This  distinguishes  the  instruction 
of  the  court  below  from  the  Texas 
case  above  mentioned. 

The  appellant  cites  the  case  of 
Dahlgren  v.  Chicago,  M.  &  P.  S.  R. 
Co.  85  Wash.  395, 148  Pac.  567,  and 
quotes  from  the  syllabus  of  that 
case  to  the  eifect  that  the  obstruc- 
tion of  a  watercourse  causing  over- 
flow to  the  lands  of  another  is 
wrongful,  regardless  of  negligence, 
and  that  the  instruction  should  elim- 
inate the  question  of  negligence  un- 
der such  circumstances.  In  that 
case  the  railroad  company  complete- 
ly filled  the  bed  of  a  sm^Jl  stream 
which  had  always  drained  flood 
waters  from  the  plaintiff's  land,  and 
placed  therein  a  tile  opening,  which 
it  was  contended  was  of  insufficient 
size  to  carry  off  the  waters  in  times 
of  freshet.  The  railroad  company, 
in  this  court,  complained  that  the 
instruction  eliminated  the  question 
of  negligence.     On  that   point  the 


court  said :  ''But  if  it  be  meant  by 
this  that  it  was  necessary  for  the 
respondents  to  show,  in  addition  to 
the  fact  that  the  construction  of  the 
embankment  caused  them  an  injury, 
that  the  work  of  construction  was 
performed  in  a  negligent  manner, 
we  cannot  agree  with  the  conten- 
'  tion.  It  is  doubtless  true,  as  the  ap- 
pellant argues,  that  it  had  a  lawful 
right  to  construct  an  embankment 
for  the  use  of  its  railway,  but  it 
does  not  follow  that  it  had  a  lawful 
right  to  construct  it  in  such  a  man- 
ner as  to  cause  injury  to  the  prop* 
erty  of  the  respondents." 

There  is  nothing  in  that  case  con- 
trary to  what  we  have  here  said. 

The  appellant  jnakes  some  con- 
tention that  the  verdict  of  the  jury 
was  against  the  weight  of  the  evi- 
dence. We  have  carefully  read  the 
testimony,  and  while  there  was  a 
very  serious  conflict,  we  cannot  say 
that  it  preponderated  in  favor  of 

the     appellant.     It  ^o«iiictiair 
was  a  case  to  go  to  •▼la^noc— 
the  jury,    and,  the  '•^^*'-*- 
jury  having  found  against  the  ap- 
pellant, we  will  not  disturb  the  ver- 
dict.   We  see  no  reason  for  revers- 
ing the  case. 
Judgment  affirmed. 

Holcomb,  Ch.  J.,  and  Fullerton, 
Parker,  and  Mount,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  granted,  Bridges,  J.,  on  De- 
cember 10,  1919,  handed  down  the 
following  additional  opinion  ( — 
Wash.  — ,  186  Pac.  293) : 

Upon  rehearing  in  banc  the  court 
adheres  to  the  disposition  made  of 
this  case  by  its  opinion  reported  in 
—  Wash.  — ,  ante,  544,  183  Pac.  70, 
However,  inasmuch  as  there  have 
been  two  amici  curiae  briefs  filed 
herein  since  the  opinion  was  writ- 
ten, and  because  of  the  importance 
of  the  questions  involved,  we  have 
concluded  to  add  something  to  the 
original  opinion.  . 

This  is  a  case  where  the  respond- 
ent constructed  and  maintained  a 
dam  for  the  purpose  of  creating  a 
backwater  pond  to  be  used  by  it  in 
its   logging  operations;    the   dam 
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broke,  and  the  water  so  confined 
flowed  over  the  plaintiff's  lands; 
and  this  action  was  brought  to  re- 
cover alleged  damages  caused  there- 
by. From  a  verdict  and  judgment 
ID  favor  of  the  defendant,  this  ap- 
peal is  taken.  For  more  of  the  facts 
involved  reference  is  made  to  the 
former  opinion. 

Generally    speaking,    there     are 
two  chief  questions  involved  in  a 
case  of  this  character.    The  first  is 
.whether  the  dam  owner  must  con- 
struct and  maintain  his  dam  entire- 
ly at  his  own  peril,  and  as  an  insur- 
er against  damage,  or  whether. he 
will    be    excused    from    damages 
caused  by  floods  which  he  could  not 
reasonably   have   anticipated,  and, 
if  the  latter  be  the  correct  doctrine, 
then  the  care  required  of  such  dam 
owner   to  anticipate    freshets  and 
flood  waters;  and,  secondly,  wheth- 
er, as  to  all  floods  and  conditions 
which  he  is  required  to  anticipate, 
he    must    maintain    his    dam    at 
his  peril  and  as  an  insurer,  or  will 
reasonable  care  be  the  measure  of 
his  duty  ?    In  our  former  opinion  we 
meant  to   deal  only  with  the  first 
proposition  mentioned.    It  was  not 
necessary,  to  a  decision  of  the  case 
that  we  should  deal  with  the  second 
proposition    above    mentioned,    be- 
cause the  trial  court  had  instructed 
the  jury  that  defendant  was  bound 
to  maintain  his  dam  so  that  the 
same  would  withstand  "not  only  the 
usual  and   ordinary    freshets,  but 
must  also  be  sufficient  to  withstand 
such  extraordinary  freshets  as  an 
ordinarily    prudent  person    would 
reasonably    expect    to  occur."    In 
other   words,   the  trial    court   in- 
structed the  jury  on  the  theory  that 
the  dam  owner  would  be  liable,  re- 
gardless of  the  question  of  care  or 
negligence,    for   damage   resulting 
from  the  breaking  of  his  dam,  as 
the  result  of  such  floods  as  a  reason- 
ably prudent  man  would  be  required 
to  anticipate. 
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This  instruction  was  certainly  as 
favorable  to  the  appellant  as  he 
could  have  asked  because  it  elimi- 
nated from  the  case  the  question  of 
the  negligence  or  lack  of  negligence 
of  the  defendant,  and  imposed  upon 
it  the  duties  of  an  insurer.  We  wish 
to  say,  however,  that  in  the  depart- 
mental opinion  we  did  not  mean  to, 
nor  do  we  now,  either  approve  or 
condemn*  the  instruction  given  by 
the  trial  court;  we  ^^i^^^  ^^ 
only  hold  that  it  complain  of 
was  as  favorable  to  •«-«'»«"«»• 
the  appellant  as  any  view  of  the  law 
would  justify,  and  therefore  he  is 
not  in  position  to  complain. 

On  the  first  above-mentioned 
question  we  intended  to  hold,  and 
we  now  hold,  that  the  dam  builder 
and  owner  does  not  build  and  main- 
tain the  dam  at  his 
absolute  peril  and  is  J^^^r"  or^in/o?/ 
not  an  insurer,  but  £»?:?*  ^7 
that,  on  the  con- 
trary, he  will  be  excused  by  acts  of 
God,  or  floods  which  he  could  not 
have  anticipated,  and  that  he  would 
be  required  to  anticipate  only  such 
floods  as  a  reasonably  prudent  man, 
acquainted  with  all  of  the  surround- 
ing circumstances,  would  anticipate. 
But  it  is  said  that  this  holding  is  in 
accordance  with  the  doctrine  of  the 
cases  of  Fletcher  v.  Rylands,  L.  R. 
1  Exch.  265,  12  Jur.  N.  S.  603,  14 
Week.  Rep.  799,  1  Eng.  Rul.  Cas. 
235,  and  Defiance  Water  Co.  v.  Olin- 
ger,  54  Ohio  St.  532,  32  L.R.A.  736, 
44  N.  E.  238,  which  cases  this  court 
in  its  first  opinion  seemed  to  criti- 
cize. ; 

We  deem  It  unnecessary  at  this 
time  to  determine  what  those  cases 
actually  hold.  It  is  suflicient  to  say 
that,  if  our  holding  is  in  accordance 
with  the  view  of  those  cases,  then 
we  follow  them;  otherwise  we  do 
not. 

Holcomb,  Ch.  J.,  and  Momit, 
Mitchelly  Parker,  Tohnan^  FuUerton, 
and  Main,  JJ.,  concur. 
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ANNOTATION. 
Effect  of  bin  of  particulars  on  furoof • 


I.  General  rule,  550. 
11.  Application  of  rule: 

a.  Action  on  contract,  561. 

b.  Action  for  tort,  556. 

c.  Prosecution  for  crime,  556. 
III.  Limitations  of  rule: 

a.  Evidence  slightly  variant,  557. 


/.  General  nile. 

The  purpose  of  a  bill  of  particulars 
is,  as  was  said  in  Saunders  v.  Osgood 
(1865)  46  N.  H.  21,  "to  apprise  the  op- 
posite  party  of  the  claims  made  upon 
him  so  fully  as  to  guide  him  in  his 
preparations  for  trial.''  Accordingly, 
as  was  said  in  the  same  case:  "To  al- 
low the  party  furnishing  such  specifi- 
cation, to  go  beyond  it,  would  be  a 
surprise  upon  the  other  party."  The 
effect  of  a  bill  of  particulars  is,  there- 
fore, to  restrict  the  proof  to  the  mat- 
ters set  forth  therein. 

United  States.  —  Bank  of  United 
States  V.  Lyman  (1848)  1  Blatchf.  297, 
Fed.  Cas.  No.  924;  Hanson  v.  Smith 

(1899)  33  C.  C.  A.  581,  94  Fed.  960. 
Alabama.   —    Morrisette    v.    Wood 

(1900)  128  Ala.  505,  30  So.  630. 
District  of  Columbia. — Columbus  v. 

Sheehy  (1915)  43  App.  D.  C.  462; 
Decker  v.  Lightfoot  (1915)  44  App.  D. 
C.  46.   See  also  Moses  v.  Taylor  (1888) 

6  Mackey,  255. 

Florida.  —  See  Middleton  v.  State 
(1917)  74  Fla.  234,  76  So.  785. 

Illinois.  —  McDonald  v.  People 
(1888)  126  111.  150,  9  Am.  St.  Rep.  547, 
18  N.  E.  817,  7  Am.  Crim.  Rep.  137; 
O'Leary  v.  People  (1900)  88  111.  App. 
60;  Colwell  v.  Brown  (1902)  103  111. 
App.  22.  See  also  Waidner  v.  Pauly 
(1892)  141  111.  442,  30  N.  E.  1025; 
American  Rolling  Mill  Corp.  v.  Ohio 
Iron  &  Metal  Co.  (1905)  120  111.  App. 
614;  People  v.  Depew  (1909)  237  111. 
574,  86  N.  E.  1090. 

Indiana.— Harding  v.  Griffin  (1845) 

7  Blackf.  462. 

Kansas. — ^Ransom  v.  Getty  (1887)  37 
Kan.  75,  14  Pac.  487. 

Kentuclcy.  —  See  Brown  v.  Calvert 
(1836)  4  Dana,  219. 

Maryland. — De  Sobry  v.  De  Laistre 


III.— continued. 

b.  Evidence  conforming  to  pleading 

but  not  to  particulars,  660. 
e.  Evidence  to  rebut  set-off  or  de- 
fense, 561. 

d.  Evidence  admitted  without  ob- 

jection, 562. 

e.  Miscellaneous,  562. 

(1804)  2  Harr.  &  J.  223,  3  Am.  Dec. 
535;  Hall  v.  Sewell  (1850)  9  Gill,  146. 
See  also  Lyell  v.  Walbach  (1909)  111 
Md.  610,  75  Atl.  339;  Walzl  v.  King 
(1910)  113  Md.  550,  77  Atl.  1U7. 

Massachusetts.  —  Com.  v.  Snelling 
(1854)  15  Pick.  321;  Com.  v.  Giles 
(1854)  1  Gray,  466;  Jones  v.  Ilsley 
(1861)  1  Allen,  273. 

Michigan. — Waterman  v.  Waterman 
(1876)  34  Mich.  490;  Bitter  v.  Daniels 
(1882)  47  Mich.  617,  11  N.  W.  409; 
S toner  v.  Riggs  (1901)  128  Mich.  129, 
87  N.  W.  109.  See  also  Cicotte  v. 
Wayne  County  (1880)  44  Mich.  173,  6 
N.  W.  236. 

Mississippi.  —  Goforth  v.  Stingley 
(1901)  79  Miss.  398,  30  So.  690. 

New  Hampshire.  —  McQuesten  v. 
Young  (1848)  19  N.  H.  307;  Saunders 
V.  Osgood  (1865)  46  N.  H.  21. 

New  York.— Quin  v.  Astor  (1829)  2 
Wend.  577;  Bowman  v.  Earle  (1854)  3 
Duer,  691;  Matthews  v.  Hubbard 
(1872)  47  N.  Y.  428;  Lester  v.  Clarke, 
(1903)  40  Misc.  688,  83  N.  Y.  Supp. 
168;  Nechamkin  v.  Kennedy  (1916)  95 
Misc.  532,  159  N.  Y.  Supp.  682 ;  Franco 
v.  Caruso  (1916)  158  N.  Y.  Supp.  751; 
Peninsular  Trading  Agency  v.  Frazar 
(1919)  176  N.  Y.  Supp.  739.  See  also 
Brittingham  v.  Stevens  (1828)  1  Hall, 
379;  Starkweather  v.  Kittle  (1837)  17 
Wend.  20;  Kreiss  v.  Seligman  (1850)  8 
Barb.  439;  Enright  v.  Seymour  (1887) 
8  N.  Y.  S.  R.  366 ;  Wait  v.  Borne  (1890) 
123  N.  Y.  592,  25  N.  E.  1053;  Coch- 
rane Carpet  C^.  v.  Howells  (1894)  81 
Hun,  610,  68  N.  Y.  S.  R.  222,  30  N.  Y. 
Supp.  1029 ;  American  Broom  ft  Brush 
Co.  V.  Addickes  (1896)  19  Misc.  36,  42 
N.  Y.  Supp.  871;  St.  Albans  Beef  Co. 
V.  Aldridge  (1906)  112  App.  Div.  80S, 
99  N.  Y.  Supp.  398. 

Pennsylvania.  —  Steinman  ▼.  Slay- 
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maker  (1875)  1  W.  N.  G.  1811   S«6  aUo 
WiltiamB  T.  Com.  (1979)  »1  P^  4»a. 

Rhode  island.  —  Tourne  t.  Rose 
(1896)  19  R.  L  488,  37  Atl.  9;  Frort 
y.  InterBatiooaJ  Rubber  Co.  (1915)  ai 
R.  I.  476,  93  AtL  641,  denying  rehear- 
ing (1915)  37  R.  I.  406.  92  Atl.  1022; 
Rhode  Island  Malleable  Iron  Works  ▼• 
0.  K.  Nut  Lock  Co.  (1918)  —  R.  L  — . 
103  Atl.  1036. 

Vermont.  —  See  Lapham  v.  Briggs 
(1854)  27  Vt.  26. 

Washington.  —  Powers  v.  Washing- 
ton Portland  Cement  Co.  (1914)  79 
Wash.  1,  139  Pac.  615;  Eckhart  v. 
Peterson  (1917)  94  Wash.  379,  162 
Pac.  557.  And  see  the  reported  case 
(Andebson  v.  Rucker  Bbos.  ante, 
544). 

West  Virginia.— See  Clarke  v.  Ohio 
River  R.  Co.  (1894)  39  W.  Va.  732,  20 
S.  £.  696. 

Wisconsin.  —  Cudworth  v.  Gaynor 
(1890)  76  Wis.  296,  44  N.  W.  1103. 

England.  —  Holland  v.  Hopkins 
(1800)  2  Bos.  ft  P.  243,  126  Eng.  Re- 
print, 1260,  2  Esp.  168 ;  Wade  v.  Beas- 
ley  (1801)  4  Esp.  T.  See  also  Fisher 
V.  Wainwright  (1836)  1  Mees.  ft  W. 
480,  150  Eng.  Reprint,  523,  1  Tyrw.  ft 
G.  606,  5  L.  J.  Exch.  N.  5.  217,  5  Dowl. 
P.  C.  102;  Roberts  v.  Elsworth  (1842) 
10  Mees.  ft  W.  653,  152  Eng.  Reprint, 
638,  12  L.  J.  Exch.  N.  S.  16,  6  Jur. 
1092, 2  Dowl.  N.  S.  456 ;  Law  v.  Thomp- 
son (1846)  4  Dowl.  ft  L.  54,  15  Mees. 
ft  W.  541,  153  Eng.  Reprint,  964,  15 
L  J.  Exch.  N.  S.  334.  See  also  Fisher 
V.  Wainwright  (1836)  1  Mees.  ft  W. 
480,  150  Eng.  Reprint,  523,  1  Tyrw.  ft 
6. 606,  5  L.  J.  Exch.  N.  S.  217,  5  Dowl. 
P.  G.  102;  Dempster  v.  Pumell  (1841) 
3  Mann,  ft  G.  375,  133  Eng.  Reprint, 
1189,  4  Scott,  N.  R.  30,  11  L.  J.  C.  P. 
N.  S.  88,  1  Dowl.  N.  S.  168. 

Canada.— Young  v.  Erie  ft  H.  R.  Go. 
(1895)  17  Ont.  iPr.  Rep.  4. 

In  Bowman  v.  Earle  (1854)  3  Duer, 
(N.  Y.)  691,  the  court  said:  "A  bill  of 
particulars  has  the  effect  to  restrict 
the  proofs  and  limit  the  recovery  to 
the  matters  set  forih  in  it." 

In  Morrisette  v.  Wood  (1900)  128 
Ala.  505,  30  So.  630,  wherein  the  plain- 
tiff had  set  forth  the  dates  and  number 
of  his  visits  in  his  bill  of  particulars, 


it  waa  keld  that  he  must  be  limited 
tiMreto. 

AzmI  where  the  pfauBtilf  has  fur- 
nished a  bill  of  particulars,  stating  his 
elaim  to  be  founded  oa  a  note,  he  can- 
not give  evidence  of  the  original  con- 
sideration. Bank  of  United  States  v. 
Wman  (1848)  1  Blatchf.  297,  Fed.  Cas. 
No.  924;  Wade  v.  Beasley  (1801)  4 
Esp.  (Eng.)  7. 

In  Saunders  v.  Osgood  (1865)  46 
N.  H.  21,  it  was  pointed  out  that  as 
regards  giving  evidence  of  matters 
outside  the  bill  of  particulars,  the 
same  principle  applied  to  items  of 
credit  as  to  itena  of  debit. 

//.  Applicatian  of  rule, 

<k  Action  on  conit*act. 

In  Bank  of  U.  S.  v.  Lyman  (1848)  1 
Blatchf.  297,  Fed.  Cas.  Nq.  924,  an  ac- 
tion to  recover  for  money  had  and  re- 
ceived and  on  an  account  stated,  it 
appeared  that  the  defendant  had 
agreed  to  purchase  the  property  of  a 
bank,  and  to  give  four  notes  in  pay- 
ment therefor.  A  bill  of  particulars 
was  filed  by  the  plaintiffs,  stating  their 
claim  to  be  on  two  promissory  notes. 
It  waa  held  that  they  were  confined  in 
their  evidence  to  the  bill  of  particu- 
lars, and  could  not  give  evidence  of  the 
original  consideration. 

In  Hanson  v.  Smith  (1899)  38  C.  C. 
A.  581,  94  Fed.  960,  an  action  to  recov- 
er damages  for  breach  of  an  option  to 
sell  certain  mining  property,  the  plain- 
tiff's bill  of  particulars  alleged  a  con- 
tract for  the  sale  of  the  property  to  one 
Pennington.  It  was  held  that  proof  of 
a  contract  of  3ale  to  one  Schlesinger 
was   properly  excluded. 

In  Morrisette  v.  Wood  (1900)  128 
Ala.  505,  30  So.  630,  an  action  by  a 
physician  to  recover  for  services  ren- 
dered to  the  defendant's  testator, 
plaintiff  on  demand  furnished  a  bill 
of  particulars,  which  contained  the 
dates  and  number  of  visits  made  by 
him,  and  the  charge  for  them.  Wit- 
nesses could  not  testify  to  the  cor- 
rectness of  the  items,  but  stated  that 
plaintiff's  visits  to  defendant's  testa- 
tor had  been  frequent  during  a  certain 
period  of  time.  It  was  held  that  when 
a  bill  of  particulars  is  furnished  its 
effect  is  **to  limit  the  proof  to  the  par- 
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ticulars  specified  therein/'  and  that 
the  court  had  erred  in  not  limiting  the 
plaintifTs  proof  to  the  particular 
items  stated. 

But  in  Pollack  v.  Gunter  ft  Gunter 
(1909)  162  Ala.  317,  60  So.  166,  an 
action  brought  for  services  rendered, 
a  bill  of  particulars  was  filed  by  the 
plaintiffs,  setting  forth  the  items  of 
service,  but  failing  to  give  a  date  for 
all  of  them.  Construing  the  statute, 
the  court  held  that  the  plaintiffs  were 
not  precluded  by  their  bill  of  particu- 
lars from  offering  proof  that  certain 
services  had  been  rendered  on  a  date 
different  from  that  set  forth,  only  a 
list  of  the  items  demanded  being  re- 
quired. 

In  Columbus  v.  Sheehy  (1915)  48 
App.  D.  C.  462,  wherein  an  attorney 
sought  to  recover  a  share  of  a  contin- 
gent fee  paid  to  his  colleague  by  .their 
client  [in  an  action  for  money  re- 
ceived for  the  use  of  the  plaintiff] 
plaintiff  set  forth  in  his  particulars  of 
demand  their  contract  with  the  client. 
It  was  held  that  the  particulars  of  de- 
mand setting  forth  the  contract  with 
the  client  "restricted  the  proof  to  the 
subject-matter  therein  specified." 

Decker  v.  Lightfoot  (1915)  44  App. 
D.  C.  45,  was  an  action  to  recover  com- 
missions for  the.  alleged  sale  of  de- 
fendant's real  estate;  the  particulars 
of  demand  specified  3  per  cent  com- 
missions for  the  sale  of  the  "Bassett 
Building."  The  plaintiff  had  given 
evidence  of  negotiations  for  an  ex- 
change of  farm  property  for  the  real 
estate  of  the  defendant.  It  was  held 
that  the  plaintiff  was  limited  in  his 
proof  to  the  sale  of  the  "Bassett  Build- 
mg/' 

In  Roberts  v.  Harris  (1861)  32  Ga. 
542,  wherein  the  plaintiff  sought  to 
recover  for  one  year's  rent  of  an  office, 
a  bill  of  particulars  was  annexed  to 
his  petition,  setting  forth  the  amount 
of  the  rent  due  quarterly  on  certain 
days.  Evidence  was  offered  to  show 
the  special  contract.  It  was  held  that 
this  evidence  was  admissible,  since  it 
had  been  set  out  in  the  bill  of  par- 
ticulars. 

In  Colwell  y.  Brown  (1902)  108  111. 
App.  22,  an  action  of  assumpsit  on  a 
building  contract,  the  plaintiff  sought 


damages  for  "failure  to  construct  a 
building  according  to  contract,"  filing 
a  bill  of  particulars  of  the  damages 
claimed.  Proof  was  admitted  of  the 
failure  to  build  a  partition  wall  and 
to  relath  the  house,  neither  of  which 
items  was  included  in  the  bill  of  par- 
ticulars. It  was  held  that  proof  of 
damages  should  have  been  restricted 
to  the  items  set  forth  in  the  bill  of 
particulars,  and  that  it  was  error  to 
admit  other  items,  except  those  in- 
volved in  the  plea  of  set-off. 

In  Harding  v.  Griffin  (1845)  7 
Blackf.  (Ind.)  462,  an  action  of  as- 
sumpsit, the  defendant  furnished  with 
his  notice  of  set-off  a  bill  of  particu- 
lars containing  an  item  of  "cash  $100," 
and  the  date  thereof.  The  defendant 
offered  as  evidence  a  receipt  of  the 
same  date,  signed  by  the  plaintiff,  and 
given  to  defendant  as  executor  for  part 
of  a  legacy  left  the  plaintiff.  It  was 
held  that  since  the  bill  of  particulars 
showed  an  account  between  the  parties 
individually,  the  evidence  offered 
showing  payment  by  the  defendant  as 
executor  had  been  properly  rejected. 
The  general  charge  in  the  bill  of  par- 
ticulars did  not  notify  the  plaintiff  of 
the  defendant's  design. 

In  Vannoy  v.  Klein  (1889)  122  Ind. 
416,  23  N.  E.  526,  an  action  to 
recover  for  goods  sold  and  delivered, 
a  bill  of  particulars  was  filed  with 
the  complaint,  which  in  its  cap- 
tion was  addressed  to  Mr.  R.  W. 
Matthews,  whereas  the  action  was 
brought  against  Matthews  and  Van- 
noy. It  was  held  that  neverthe- 
less it  might  be  shown  that  Vannoy 
was  liable,  since  his  indebtedness  was 
alleged  in  the  complaint;  that  while  a 
bill  of  particulars  identified  the  goods 
sold,  and  limited  the  proof  to  the  items 
mentioned,  its  purpose  was  not  to 
specify  the  parties  charged. 

In  De  Sobry  v.  De  Laistre  (1804)  2 
Harr.  &  J.  (Md.)  223,  3  Am.  Dec.  535, 
an  action  of  assumpsit  wherein  the 
plaintiff  filed  an  account  specifying 
his  claims  against  the  defendant  as 
executor,  it  was  held  that  the  plaintiff 
might  not  bring  in  evidence  to  estab- 
lish his  claim  in  a  manner  different 
from  that  set  forth  in  his  account. 
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viz.,  *^o  consider  the  testator  his 
debtor  for  his  use/' 

In  Hall  V.  Sewell  (1850)  9  Gill 
(Md.)  146,  an  aetion  of  assumpsit,  the 
plaintiff  furnished  a  bill  of  particu- 
lars containing  certain  charges,  and 
later  requested  the  defendant  to  an- 
swer a  series  of  interrogations.  It  was 
held  that  the  plaintiff  was  bound  to 
confine  himself  in  his  proof  to  the  bill 
of  particulars  furnished,  and  that  he 
could  not  propose  questions  not  relat- 
ing to  the  matters  in  issue. 

In  Jones  v.  Ilsley  (1861)  1  Allen 
(Mass.)  273,  the  defendant,  by  way  of 
set-off,  filed  a  declaration  containing 
an  item  as  follows:  "To  goods  sold, 
materials  found,  and  work  done,  $100/* 
It  was  held  that  under  this  item  "the 
defendant  should  have  been  limited  to 
the  proof  of  a  single  article/* 

In  Blake  ▼.  Everett  (1861)  1  Allen 
(Mass^)  248,  an  action  on  a  covenant 
against  encumbrance,  a  specification 
was  filed  by  the  plaintiff,  stating  that 
the  encumbrance  in  question  was  a 
right  of  way  held  by  several  named 
persons,  including  "one  Hastings/' 
Evidence  given  by  Justus  P.  Hastings, 
called  by  the  plaintiff,  was  held  to 
have  been  properly  admitted  over  an 
objection  of  the  defendant  that  the 
witness  had  been  specified  merely  as 
"one  Hastings.'* 

In  Hayes  v.  Wilson  (1870)  105  Mass. 
21,  an  action  on  an  account  annexed 
for  work  done  for  the  plaintiff,  one 
item  was  for  "sixty-one  days'  work  on 
house,  etc.,  $122."  It  was  held  that 
under  this  item  the  plaintiff  might 
prove  work  done  in  grading  about  the 
house,  in  addition  to  that  done  on  the 
house,  since  the  defendant  had  not 
"moved  for  a  more  definite  specifica- 
tion." 

In  Watermtfn  v.  Waterman  (1876)  84 
Mich«  490,  an  action  of  assumpsit  by 
a  son  against  his  father  for  money 
loaned  to  him,  etc.,  the  plaintiff  offered 
evidence  that  he  had  loaned  to  the 
defendant  a  United  States  bond.  It 
was  held  that  this  evidence  was  not 
admissible  under  an  item  in  a  bill  of 
particulars  setting  forth  the  loan  of 
money. 

In  Ritter  v.  Daniels  (1882)  47  Mich. 
617, 11  N.  W.  409,  an  action  of  assump- 


sit to  recover  for  work  and  labor  per- 
formed, defendant  gave  notice  of  set- 
off, and  filed  a  bill  of  particulars  there- 
with. Evidence  of  damage  and  injur}' 
resulting  from  the  act  of  plaintiff  in 
leaving  defendant's  service,  was  held 
to  have  been  properly  rejected,  since 
no  reference  had  been  made  thereto 
in  the  bill  of  particulars. 

In  Wright  v.  Dickinson  (1887)  67 
Mich.  680,  11  Am.  St.  Rep.  602,  35  N. 
W.  164,  an  action  of  assumpsit  to  re- 
cover money  paid  6n  land  contracts, 
the  plaintiff  in  his  bill  of  particulars 
specified  that  his  money  had  been  paid 
without  consideration,  since  the  de- 
fendants had  no  title  to  the  land  which 
they  had  agreed  to  convey.  It  was 
held  that  since  the  bill  of  particulars 
showed  that  the  action  was  for  the  re- 
covery of  money  paid  without  consid- 
eration, it  might  be  shown  that  the 
contract  was  invalid  under  the  Stat- 
ute of  Frauds. 

In  Duplanty  v.  Stokes  (1895)  103 
Mich.  680,  61  N.  W.  1015,  an  action  of 
assumpsit,  it  was  set  forth  that  a  cer- 
tain  amount  of  timber  was  to  be  do- 
livered  astern  of  a  vessel.  It  was 
held  that  the  bill  of  particulars  ad- 
mitted of  proof  to  show  that  a  raft  of 
timber  was  delivered  at  a  shipyard, 
instead  of  astern  of  the  vessel. 

In  Grady  v.  Sullivan  (1897)  112 
Mich.  458,  70  N.  W.  1040,  an  action  to 
recover  for  the  sale  of  gravel  under  a 
contract,  the  plaintiff  alleged  a  con- 
tract for  the  sale  of  gravel  from  cer- 
tain lots,  with  an  agreement  to  grade 
the  lots  to  the  street  level.  The  bill 
of  particulars  filed  by  the  plaintiff  set 
forth  a  claim  for  damage  done  to  lots 
in  lowering  them  below  the  street 
level,  etc.,  but  made  no  mention  of  the 
specific  lots.  It  was  held  that  the  bill 
of  particulars  was  sufiftciently  specific 
to  permit  of  recovery  of  damage  to  the 
lots  in  question. 

In  Stoner  v.  Riggs  (1901)  128  Mich. 
129,  87  N.  W.  109,  wherein  the  plaintiff 
sought  to  recover  from  his  father-in- 
law  for  services  performed  and  mon- 
eys expended,  the  defendant  filed  a  bill 
of  particulars  of  set-off  to  show  al- 
leged payments  of  money  to  the  plain- 
tiff at  different  times.  A  number  of 
checks   were   offered   in   evidence  to 
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show  business  transactionB  undertak- 
en by  the  plaintiff  while  in  charge  of 
the  defendant's  affairs.  It  was  held 
that  since  such  items  had  not  been  in- 
cluded in  the  bill  of  particulars,  the 
defendant  could  not  claim  injury  be- 
cause of  its  exclusion. 

In  Goforth  v.  Stingley  (1901)  79 
Miss.  398,  30  So.  690,  an  action  of 
ejectment,  the  plaintiffs  having  filed 
a  bill  of  particulars  showing  their 
title  to  have  been  derived  in  a  certain 
fashion,  it  was  held  that  they  were 
bound  thereby,  and  could  not  "show 
title  by  facts  outside  their  bill  of  par- 
ticulars." 

In  McQuesten  v.  Young  (1848)  19 
N.  H.  307,  an  action  of  assumpsit 
wherein  the  plaintiff  filed  an  account, 
it  was  held  that  an  objection  was  prop- 
erly taken  to  the  offer  of  evidence  of 
items  of  goods  sold  and  items  of  cash, 
which  did  not  appear  to  be  the  same 
as  those  set  forth  in  the  account. 

In  Saunders  v.  Osgood  (1865)  46 
N.  H.  21,  an  action  of  assumpsit  where- 
in the  plaintiff  had  filed  a  bill  of  par- 
ticulars setting  forth  a  number  of 
debits  and  credits,  it  was  held  to  be 
improper  to  allow  him  to  show  that 
an  item  of  credit  so  stated  was  erro- 
neous, since  the  defendant  would  be 
misled  thereby. 

Quin  v.  Astor  (1829)  2  Wend. 
(N.  Y.)  577,  was  an  action  of  assump- 
sit wherein  the  plaintiff  had  filed  a  bill 
of  particulars  containing  various 
charges  under  date  of  April,  1821.  It 
was  held  that  no  evidence  could  be 
given  of  services  rendered  prior  to 
1821,  since  time  was  material  in  a  bill 
of  particulars. 

In  Standish  v.  Chandler  (1840)  23 
Wend.  (N.  Y.)  511,  an  action  of  au^ 
sumpsit,  the  defendant  gave  notice  of 
set-off  and  filed  a  bill  of  particulars, 
setting  forth  therein  a  note,  with 
specifications  of  the  date,  amount, 
etc.,  thereof,  stating  that  it  was  made 
by  one  Samuel  Standish,  Jr.  The  note 
was  rejected  as  evidence  on  the  ground 
that  there  was  another  maker  thereof 
in  addition  to  Standish.  It  was  de- 
cided that  since  the  note  was,  in  legal 
effect,  a  several  contract,  it  was  suffi- 
ciently set  forth  in  the  bill  of  particu- 
lars to  make  it  admissible. 


Bowman  v.  Barle  (1854)  S  Dner 
(N.  Y.)  691,  was  an  action  to  recover 
for  services  rendered  as  an  attorney, 
wherein  a  bill  of  particulars  was  filed 
by  the  plaintiff.  It  was  held  that  the 
referee's  order  allowing  certain  items 
not  included  in  the  bill  of  particulars 
was  improper,  since  the  referee  could 
not  take  proof  of  such  items. 

In  Matthews  v.  Hubbard  (1872)  47 
N.  Y.  428,  wherein  the  plainUfiTa  bill 
of  particulars  set  forth  the  dates, 
amounts,  and  descriptions  of  various 
sums  alleged  by  him  to  have  been  re- 
mitted at  the  request  of  the  defendant, 
it  was  held  that  the  plaintiff  was  re- 
stricted to  proof  of  remittances  at 
defendant's  request,  and  that  conse- 
quently the  items  were  sufilcientiy 
specific. 

In  Lester  v.  Clarke  (1903)  40  Misc. 
688,  83  N.  Y.  Supp.  168,  an  action  to 
recover  on  a  contract,  plaintiffs  filed 
a  bill  of  particulars  setting  forth  cer- 
tain letters  as  evidencing  the  contract. 
On  the  trial  they  sought  to  introduce 
another  letter  which  had  not  been 
mentioned  in  the  bill  of  particulars. 
It  was  held  that  the  effect  of  a  bill 
of  particulars  is  to  restrict  the  proofs 
to  the  matters  set  forth  therein,  and 
that  consequently  it  was  improper  to 
admit  the  letter  in  question. 

In  Franco  v.  Caruso  (1916)  158  N. 
Y.  Supp.  751,  an  action  brought  for  an 
alleged  breach  of  a  contract  of  em- 
ployment, the  plaintiff  in  his  bill  of 
particulars  set  forth  an  alleged  oral 
contract  of  employment  for  a  period  of 
six  months,  beginning  October  1st, 
1915.  It  was  held  that  the  plaintiff 
was  limited  in  his  proof  to  such  a  con- 
tract. 

In  Peninsular  Trading  Agency  v. 
Prazer  (1919)  176  N.  Y.  Supp.  739,  an 
action  to  recover  for  alleged  failure  to 
deliver  under  a  contract,  the  plaintiff 
filed  a  bill  of  particulars  setting  forth 
three  papers  which,  it  was  alleged, 
constituted  the  contract.  It  was  held 
that  the  plaintiff  was  limited  in  its 
proof  to  the  alleged  contract  as  stated 
in  the  bill  of  particulars. 

In  Steinman  v.  Slaymaker  (1876)  1 
W.  N.  C.  (Pa.)  132,  an  action  of  as- 
sumpsit, a  "'bill  of  particulars  claimed 
for  'money  advanced  by  plaintiff  to 
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defendanV  giving  the  dates  and 
amounts."  It  was  held  that  on  this 
bill  the  plaintiff  might  be  "restricted 
to  proving  a  technical  loan  of  money." 

In  Frost  v.  International  Rubber  Co. 
(1915)  37  R  L  476,  93  AtL  641,  where- 
in the  plaintiff  brought  an  action  for 
the  accrued  instalments  on  a  contract 
for  his  services,  and  filed  a  bill  of 
particulars  thereof,  it  was  held  that 
he  could  not  be  permitted  at  the  trial 
to  offer  testimony  in  support  of  addi- 
tional claims,  moving  expenses,  which 
had  been  eliminated  by  the  bill  of 
particulars. 

In  Rhode  Island  Malleable  Iron 
Works  V.  0.  K.  Nut  Lock  Co.  (1918) 
—  R.  L  — ,  103  Atl.  1036,  an  action  of 
assumpsit  wherein  the  declaration 
made  no  complaint  of  the  refusal  to  de- 
liver patterns,  it  was  held  that  no  tes- 
timony could  be  given  of  the  patterns, 
though  the  bill  of  particulars  filed  by 
the  plaintiff  contained  a  specification 
of  damages  for  their  retention. 

Powers  v.  Washington  Portland  Ce- 
ment Co.  (1914)  79  Wash.  1,  139  Pac. 
615,  was  an  action  to  recover  damages 
incurred  in  replacing  work  done  by  the 
plaintiff,  and  condemned.  A  bill  of 
particulars  was  furnished  by  the 
plaintiff  which,  however,  covered  only 
a  portion  of  the  work  in  question.  It 
was  held  that  evidence  could  not  be 
given  of  that  portion  of  the  work 
which  was  not  specified  in  the  bill  of 
particulars. 

In  Cudworth  v.  Gaynor  (1890)  76 
Wia  296,  44  N.  W.  1103,  an  action  to 
recover  for  services  rendered  as  brok- 
er, the  plaintiff  demanded  judgment 
for  $575,  while  his  bill  of  particulars 
set  forth  a  claim  of  $435.  It  was  held 
that  the  plaintiff  would  be  restricted 
to  proof  of  the  items  in  the  bill. 

Yonn^r  ▼*  Erie  &  H.  R.  Go.  (1895)  17 
Ont  Pr.  Rep.  4,  was  an  action  to  com- 
pel the  defendant  to  construct  certain 
fences,  and  for  damages  resulting 
from  the  neglect  of  the  defendant  to 
build  the  fences.  It  was  held  that, 
having  delivered  particulars,  the 
plaintiff  would  be  restricted  thereto  in 
giving  his  evidence,  and  that  no  order 
of  the  court  was  necessary  to  enforce 
such  restriction. 
In  Law  V.  Thompson  (1846)  15  Mees. 


A  W.  541,  158  EBg.  Reprint,  964,  4 
Dowl.  &  L.  54,  15  L.  J.  Exch.  N.  S.  334, 
an  action  of  assumpsit  for  work  and 
labor,  the  plaintiff  filed  two  sets  of 
particulars  in  which  he  stated  his 
claim  for  services  at  a  certain  amount 
for  a  certain  period.  It  was  held  that 
under  such  particulars  the  plaintiff 
could  not  prove  that  commissions  were 
due  him  on  a  different  contract. 

In  Roberts  v.  Elsworth  (1842)  10 
Mees.  &  W.  653,  152  Eng.  Reprint,  633, 
12  L.  J.  Exch.  N.  S.  15,  6  Jur.  1092,  2 
Dowl.  N.  S.  456,  an  action  to  recover 
£100,  the  particulars  of  demand  fur- 
nished by  the  plaintiff  set  forth  a 
claim  founded  on  two  promissory  notes 
of  £50  each.  It  was  held  that  evidence 
of  a  conversation  in  which  the  defend- 
ant admitted  a  debt  of  £100,  owing  by 
him  to  the  plaintiff,  could  not  prove 
the  plaintiff's  case,  which  was  re- 
stricted by  his  bill  of  particulars  to 
proving  an  account  stated  with  refer- 
ence to  the  notes. 

In  Wade  v.  Beasley  (1801)  4  Esp. 
(Eng.)  7,  an  action  of  assumpsit,  the 
plaintiff  having  given  a  bill  of  par- 
ticulars declaring  that  the  action  was 
on  a  promissory  note,  it  appeared  that 
the  note  had  been  given  on  an  im- 
proper stamp,  and  the  plaintiff  gave 
evidence  of  a  loan  of  money  of  the 
same  amount  as  the  note  which  was 
the  consideration  for  it.  It  was  held 
that  such  evidence  was  not  admissible, 
since  the.  plain  tiff  was  bound  by  his 
particular. 

In  Holland  v.  Hopkins  (1800)  2  Bos. 
&  P.  243, 126  Eng.  Reprint,  1260,  2  Esp. 
168,  an  action  of  indebitatus  assump- 
sit, the  plaintiff  filed  a  bill  of  particu- 
lars setting  forth  one  claim  for  the 
prices  of  horses  sold  and  delivered. 
It  was  held  that  under  such  a  bill  of 
particulars  the  plaintiff  could  not  give 
evidence  of  a  sale  by  the  defendant  as 
an  agent  for  the  plaintiff. 

h.  Action  for  tort. 

In  Hubbard  v.  New  Yoiic  R.  Co. 
(1918)  183  App.  Div.  470,  170  N.  Y. 
Supp.  889,  an  action  to  recover  for 
personal  injuries,  the  bill  of  particu- 
lars filed  by  the  plaintiff  specified  as 
an  injury  a  "fracture  of  clavicle."  It 
was  held  that  under  such  a  specifica- 
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tion  evidence  might  be  admitted  of  the 
fracture  of  both  clavicles. 

McDonough  v.  Boston  Elev.  R.  Co. 
(1911)  208  Mass.  436,  94  N.  E.  809, 
was  an  action  to  recover  for  injuries 
suffered  by  the  plaintiff  while  passen- 
ger on  a  car  of  the  defendant.  The 
plaintiff  filed  specifications,  the  last 
clause  of  which  stated:  ''And  the 
plaintiff  further  says  that  he  is  unable 
to  further  specify  as  to  the  negligence 
of  the  defendant."  It  was  held  that 
the  plaintiff  was  not  debarred  from 
relying  on  the  doctrine  of  res  ipsa  lo- 
quitur by  the  filing  of  specifications. 

In  Eckhart  v.  Peterson  (1917)  94 
Wash.  379,  162  Pac.  557,  an  action  for 
injuries  alleged  to  be  the  result  of  an 
assault  and  rape,  wherein  the  com- 
plaint set  forth  certain  injuries  result- 
ing therefrom  as  in  a  bill  of  particu- 
lars, it  was  held  to  be  improper  to 
receive  evidence  of  injuries  not 
specified. 

In  Tourgee  v.  Rose  (1896)  19  R  I. 
432,  87  Atl.  9,  wherein  the  plaintiff 
sought  to  hold  the  defendant  liable 
for  the  seduction  of  his  daughter,  a 
bill  of  particulars  was  filed  by  the 
plaintiff,  on  the  order  of  the  court, 
setting  forth  the  particulars  of  the 
charge.  It  was  held  that  no  evidence 
could  be  given  concerning  acts  not 
specified  in  the  bill  of  particulars. 

In  Nechamkin  v.  Kennedy  (1916)  95 
Misc.  532,  159  N.  Y.  Supp.  682,  an  ac- 
tion to  recover  damages  to  an  automo- 
bile, the  plaintiff  filed  a  bill  of  par- 
ticulars stating  only  damages  to  the 
car.  It  was  held  that  evidence  offered 
of  the  cost  to  the  plaintiff  of  hiring 
another  automobile  was  erroneously 
admitted,  since  it  was  beyond  the  bill 
of  particulars. 

In  Ransom  v.  Getty  (1887)  37  Kan. 
75,  14  Pac.  487,  an  action  to  recover 
for  the  death  of  the  plaintiff's  mare 
and  colt,  the  plaintiff  in  his  bill  of 
particulars  specified  a  contract  on  the 
part  of  the  defendant  to  take  good  care 
of  the  mare  and  colt.  Evidence  was 
given,  over  objection,  to  show  that  the 
defendant  was  to  give  special  and  ex- 
tra care  to  the  mare  and  colt.  It  was 
held  that  this  evidence  "ought  not  to 
have  been  admitted  under  the  plead- 
ings." 


€,  ProBeoutian  for  crime. 

In  Com.  V.  Davis  (1881)  11  Pick. 
(Mass.)  435,  wherein  the  defendant 
was  indicted  as  a  common  barrator, 
notice  of  particulars  was  given  him 
before  the  trial,  one  specification  stat- 
ing that  evidence  would  be  given  con- 
cerning complaints  in  behalf  of  the 
commonwealth,  before  M.  Gill,  etc.  It 
was  held  that  under  such  specification 
evidence  might  be  given  of  complaints 
which  had  been  made  before  another 
magistrate,  where  the  warrant  was  re- 
turned to  M.  Gill  for  a  hearing. 

In  Com.  V.  Giles  (1854)  1  Gray 
(Mass.)  466,  the  defendant  was  indict- 
ed for  the  sale  of  liquor  without  a  li- 
cense. A  bill  of  particulars  was  fur- 
nished, setting  forth  the  names  of  the 
persons  to  whom  the  sales  were  made. 
At  the  ti^al  evidence  was  admitted 
over  objection,  showing  sales  to  per- 
sons not  specified.  It  was  held  that 
the  evidence  was  inadmissible. 

In  Com.  V.  Snelling  (1854)  15  Pick. 
(Mass.)  321,  wherein  the  defendant 
was  indicted  for  libel,  he  furnished  a 
bill  of  particulars  of  his  justification, 
one  of  the  specifications  of  which  set 
forth  "that  in  all  the  cases  aforesaid, 
and  divers  others,''  one  Whitman,  an 
officer,  had  acted  in  an  improper  man- 
ner. The  defendant  was  restricted  in 
his  evidence  to  the  cases  specified,  and 
not  allowed  to  go  into  the  facts  sur- 
rounding "the  others'*  not  specified.  It 
was  held  that  this  was  a  proper  re- 
striction. 

In  O'Leary  v.  People  (1899)  88  IlL 
App.  60,  wherein  the  defendant  was 
indicted  for  keeping  a  gaming  house, 
a  bill  of  particulars  specified  that  a 
gaming  house  had  been  kept  in  a  build- 
ing known  as  the  Washington  Park 
Club.  Evidence  was  offered  sho^wing 
that  betting  had  taken  place  on  the 
grounds  near  the  building.  The  court 
directed  that  if  this  were  found  to  be 
the  fact,  a  verdict  of  guilty  should  be 
given.  It  was  held  that,  under  the  bill 
of  particulars,  the  allegations  must  be 
proved  as  stated,  and  that  consequent- 
ly the  instruction  given  by  the  court 
was  improper. 

In  McDonald  v.  People  (1888)  126 
ni.  150,  9  Am.  St.  Rep.  547,  18  N.  E. 
817,  7  Am.  Crim.  Rep.  137,  the  defend- 
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ant  was  indicted  for  conspiracy  to 
obtain  money  under  false  pretenses. 
He  was  famished  with  a  bill  of  par- 
ticulars^  setting  forth  a  number  of 
bills  together  with  their  dates,  all  of 
which  bills  related  to  services  and 
materials  furnished  at  a  normal 
school.  Evidence  was  admitted  to 
show  fraudulent  bills  rendered  in  con- 
nection with  a  courthouse,  an  insane 
asylum,  an  infirmary,  and  a  hospital. 
It  was  held  that  the  evidence  should 
have  been  confined  to  the  bills  for 
services  and  material  on  the  normal 
school,  and  it  was  erroneous  to  allow 
other  evidence  to  be  given  to  the  jury. 

I/J.  lAtnitatiopis  of  rule* 

a.  Evidence  slightly  varian$» 

Where  the  proof  offered  substan- 
tially  conforms  to .  the  charges  set 
forth  in  the  bill  of  particulars,  evi- 
dence slightly  variant,  but  not  mis- 
leading to  the  other  party,  will  not  be 
excluded  thereby.  Ames  v.  Quimby 
(1882)  106  U.  &  842,  27  L.  ed.  100,  1 
Sup.  Ct  Rep.  116;  Moline  Water  Pow- 
er &  Mfg.  Co.  V.  Nichols  (1861)  26  III. 
90;  Bonney  v.  Seely  (1829)  2  Wend. 
(N.  Y.)  482;  Dubois  v.  Delaware  &  H. 
Canal  Co.  (1834)  12  Wend.  (N.  Y.) 
834,  affirmed  in  (1884)  15  Wend.  87; 
Hoag  V.  Weston  (1886)  10  N.  Y.  Civ. 
Proc.  Rep.  92,  24  N.  Y;  Week.  Dig.  91  ;• 
John  Reis  Co.  v.  Post  (1918)  183  App. 
Div.  696,  170  N.  Y.  Supp.  610;  iHarris 
V.  Montgomery  (1851)  11  C.  B.  898, 138 
Bag.  Reprint,  525,  2  Lowndes,  M.  &  P. 
425,  20  L.  J.  C.  P.  N.  S.  221, 15  Jur.  757. 

Evidence  is  Qot  to  be  excluded  be- 
cause it  is  not  confined  most  precisely 
and  directly  to  the  items  as  set  forth 
in  the  bill  of  particulars.  American 
Secur.  &  T.  (3o.  v.  Kaveney  (1912) 
39  App.  D.  C.  223 ;  Mason  v.  Fraction- 
al School  Dist.  (1876)  34  Mich.  228; 
Ware  v.  McQuillan  (1877)  54  Miss. 
708;  Robinson  v.  Weil  (1871)  45  N.  Y. 
810;  Duncan  v.  Ray  (1838)  19  Wend. 
(N.  Y.)  530;  Imhoff  v.  Fleurer  (1856) 
2  Phila.  (Fa.)  35;  Mercier  v.  Travelers 
Ins.  Co.  (1901)  24  Wash.  147,  64  Pac. 
158. 

Nor  will  evidence  be  excluded  be- 
cause of  a  variance  from  the  bill  of 
particttlars  which  is  immaterial,  where 
the  other  party  is  not  misled  thereby. 


Mason  v.  Fractional  School  Dist. 
(Mich.)  supra;  McNair  v.  Gilbert 
(1829)  3  Wend.  (N.  Y.)  344;  Brown  v. 
Williams  (1830)  4  Wend.  (N.  Y.)  368; 
Smith  V.  Hicks  (1830)  5  Wend.  (N.  Y.) 
48;  Seaman  v.  Low  (1859)  4  Bosw. 
(N.  Y.)  337;  Jackson  v.  Reich  (1893) 
8  Misc.  86,  22  N.  Y.  Supp.  366;  Spo- 
kane &  I.  Lumber  Co.  v.  Loy  (1899)  21 
Wash,  tol,  58  Pac.  672,  60  Pac.  1119. 

So,  where  the  proof  pertains  to  the 
charge  specified  in  the  bill  of  particu- 
lars, it  will  not  be  excluded  because 
it  may  seem  remote.  Cohn-Goodman 
Co.  V.  People's  Sav.  Bank  (1918)  203 
Mich.  307,  168  N.  W.  1042;  Calhoun  v. 
Akeley  (1901)  82  Minn.  354,  85  N.  W. 
170. 

Ames  V.  Quimby  (1882)  106  IT.  S. 
342,  27  L.  ed.  100,  1  Sup.  Ct.  Rep.  116, 
was  an  action  of  assumpsit  to  recover 
the  price  of  a  number  of  shovol  han- 
dles furnished  the  defendant  by  the 
plaintiff.  The  defendant  contended 
that*a  charge  should  have  been  given 
that  the  plaintiff  might  recover  for 
only  the  number  of  handles,  at  the 
price  stated  in  the  bill  of  particulars. 
The  plaintiff  claimed  that  a  mistake  as 
to  the. price  had  been  made  in  the  bill 
of  particulars.  The  court  charged 
that  while  plaintiff  could  not  recover 
for  more  handles  than  were  set  forth 
in  the  bill  of  particulars,  he  could 
show  the  actual  price  thereof,  regard- 
less of  the  mistake.  It  was  held  that 
the  charge  was  correct. 

In  American  Secur.  &  T.  Co.  v.  Kav- 
eney (1912)  39  App.  D.  C.  223,  a 
physician  sought  to  recover  from  an 
executor  for  services  rendered  to  the 
testator.  A  bill  of  particulars  having 
been  added  to  the  declaration,  it  was 
held  that,  while  the  plaintiff  was  limit- 
ed thereby  to  the  subject-matters  speci- 
fied, "he  is  not  limited  to  direct  proof 
of  each  and  every  item  on  the  particu* 
lar  date  specified,  but  may  prove  as 
many  of  the  specified  matters  as  may 
be  possible  by  the  best  evidence  at- 
tainable." 

In  Moline  Water  Power  &  Mfg.  Co. 
V.  Nichols  (1861)  26  Ul.  90,  wherein 
the  plaintiff  sought  to  recover  for  one 
year's  services,  his  bill  of  particulars 
specified  a  claim  for  one  year's  salary 
at  $2,000.    Evidence  was  offered  of  a 
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year'fl  service  on  the  part  of  the  plain- 
tiff. It  was  held  that  there  was  sub- 
stantially ''no  difference  between  a 
charge  for  a  year's  salary  and  a  year's 
service,  when  found  in  the  bill  of  par- 
ticulars/' 

In  Mason  v.  Fractional  School  Dist. 
(1876)  34  Mich.  228,  it  was  sought  to 
recover  from  the  defendant  a  balance 
of  money  had  and  received  by  him  as 
assessor.  A  bill  of  particulars  filed 
by  the  plaintiff  contained  numerous 
items,  resulting  in  the  balance  sued' 
for.  It  was  held  that  evidence  might 
be  given  of  items  larger  than  any  men- 
tioned in  the  bill  of  particulars,  if  they 
did  not  alter  the  amount  of  the  balance 
as  shown  therein,  since  the  defendant 
could  not  claim  to  have  been  misled  by 
such  evidence. 

Cohn-Goodman  Co.  v.  People's  Sav. 
Bank  (Mich.)  supra,  was  an  action  to 
recover  money  claimed  to  be  due  on  a 
certificate  of  deposit  issued  by  the  de- 
fendant, the  plaintiff,  on  request  for  a 
bill  of  particulars,  specifying  that  the 
cause  of  action  was  the  certificate  of 
deposit  and  interest,  etc.  The  plain- 
tiff sought  to  show  that  the  money 
belonged  to  him.  It  was  held  that 
since  no  effort  had  been  made  to 
change  the  terms  of  the  certificate,  the 
plaintiff  was  not  to  be  considered  as 
ignoring  his  bill  of  particulars  be- 
cause he  proved  things  not  mentioned 
therein. 

Calhoun  v.  Akeley  (1901)  82  Minn. 
354,  85  N.  W.  110,  was  an  action  to 
recover  for  legal  services  rendered. 
The  plaintiffs  having  furnished  &  bill 
of  particulars  itemizing  their  account, 
giving  the  number  of  days  involved, 
and  the  total  sum  of  the  statement,  it 
was  held  tliat  the  bill  of  particulars 
did  not  preclude  the  admission  of  the 
testimony  of  practising  attorneys  as 
to  the  value  of  the  services  rendered ; 
such  testimony  being  simply  one  way 
of  establishing  the  total  value  of  the 
services,  and  being  no  departure  from 
the  bill  of  particulars. 

In  Ware  v.  McQuillan  (1877)  54 
Miss.  703,  an  action  for  goods  sold  and 
delivered,  the  plaintiff  having  filed  a 
bill  of  particulars,  it  was  held  that, 
while  he  could  not  prove  any  other  in- 
debtedness than  that  specified  in  the 


bill  of  particulars,  there  was  no  dit- 
^epancy  in  showing  that  the  account 
was  owing  by  W.  B.  McQuillan,  where 
the  heading  of  the  bill  of  particulars 
specified  William  B.  McQuillan. 

In  Bonney  v.  Seely  (1829)  2  Wend. 
(N.  Y.)  482,  an  action  of  assttrnpsit, 
wherein  the  plaintiff  gave  a  bill  of 
particulars  claiming  for  money  which 
he  had  been  compelled  to  pay  f<Mr  the 
defendants  on  a  note,  an  agreement 
^0  save  the  plaintiff  from  the  pay- 
ment'^ was  produced.  The  plaintiff  of- 
fered evidence  ef  payment  in  land 
instead  of  money,  to  which  the  defend- 
ants objected  as  varying  from  the  bill 
of  particulars.  It  was  held  that  the 
conveyance  of  land  was  to  be  consid- 
ered the  tame  as  if  the  plaintiff  had 
paid  money. 

In  McNair  v.  Gilbert.  (1829)  3 
Wend.  (N.  Y.)  344,  an  action  of  as- 
sumpsit, wherein  the  plaintiff  offered 
"to  prove  the  new  promise  of  the  de- 
fendant to  pay  the  note  subsequent  to 
the  granting  of  an  insolvent  dis- 
charge," the  defendant  objected  there- 
to on  the  ground  that  the  plaintiff's  bill 
of  particulars  described  the  notes  as 
bearing  interest,  which  was  not  sup- 
ported by  the  proof.  The  objections 
were  overruled.  It  was  held  that  un- 
less the  variance  between  the  evidence 
«nd  the  bill  of  particulars  was  mate- 
rial and  misleading  to  the  defendant 
it  would  not  be  regarded. 

Brown  v.  Williams  (1830)  4  Wend. 
(N.  Y.)  368,  was  an  action  of  assump- 
sit, wherein  the  plaintiff  filed  a  bill  of 
particulars  stating  thaj;  the  money  had 
boMi  received  by  the  defendant  from 
one  Dubois,  while  the  evidence  offered 
tended  to  show  that  it  had  been  paid 
otherwise.  It  was  held  that  since  the 
bill  of  particulars  apprised  the  defend- 
ant that  the  money  "which  t^  plain- 
tiff had  paid  was  sought  to  be  recov- 
ered back,"  there  could  have  been  no 
surprise,  as  the  transaction  amounted 
in  law  to  a  discharge  of  the  sum,  even 
though  it  were  not  paid  by  Dubois. 

In  Smith  v.  Hicks  (1830)  5  Wend. 
(N.  Y.)  48,  an  action  of  assumpsit  for 
money  had  and  received,  etc.,  the 
plaintiff's  bill  of  particulars  specified 
the  sum  due  at  $605.63,  whereas  the 
evidence  offered  tended  to  show  the 
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amount  as  $($44.46.  It  was  held  l^at 
since  the  bill  of  particulars  apprised 
the  other  side  of  the  evidence  which 
was  to  be  offered,  so  that  there  could 
be  no  mistake  as  to  the  preparation  to 
be  made  to  resist  the  claim,  the  party 
fnmishingr  the  bill  of  particulars 
should  not  be  prejudiced  by  the  error 
therein. 

In  Dubois  v.  Delaware  &  H.  Canal 
Co.  (1834)  12  Wend.  (N.  Y.)  834,  af- 
firmed in  (1836)  16  Wend.  87,  an  ac* 
tion  on  a  contract  for  an  excavation, 
the  plaintiff  filed  a  bill  of  particulars 
as  follows :  "To  12,000  yards  of  hard- 
pan  excavation,.  $8,600."  Evidence 
was  offered  and  admitted  to  show  that' 
the  work  was  in  reality  worth  76  cents 
per  yard,  which  the  defendants  rebut- 
ted with  other  evidence  of  the  value 
thereof.  It  was  held  that  since  the 
price  of  the  excavation  was  the  matter 
in  question,  and  since  no  objection 
was  made  to  the  evidence  at  the  time 
of  its  admission,  it  could  not  later  be 
considered.  The  court  intimated  that 
an  objection  would  have  been  of  no 
avail,  even  if  made  at  the  time  of  the 
presentation  of  the  evidence. 

Duncan  v.  Ray  (1838)  19  Wend. 
(N.  Y.)  630,  was  an  action  to  recover 
the  price  of  a  mare  sold  by  the  plain- 
tiflT  to  the  defendant.  The  plaintiff 
filed  a  bill  of  particulars  in  which  the 
.sale  was  set  forth  as  having  taken 
place  October  13, 1824,  and  the  defend- 
ant objected  to  evidence  showing  the 
sale  to  have  been  made  in  October, 
1825.  It  was  held  that  '*the  objection 
of  variance  between  the  bill  of  particu- 
lars and  the  evidence  of  sale  was  prop- 
erly disregarded." 

In  Seaman  v.  Low  (1869)  4  Bosw. 
(N.  Y.)  337,  an  action  wherein  the 
plaintiff  sought  to  recover  money  paid 
to  the  defendant  for  the  purchase  of 
stock  in  an  association,  a  bill  of  par- 
ticulars was  filed  by  the  plaintiff,  set- 
ting forth  the  payments,  c^.,  as  money 
received  by  the  defendant  for  stock 
never  delivered  to  the  plaintiff,  etc. 
Evidence  was  offered  that  the  defend- 
ant had  made  false  representations  ts 
to  the  valuation  of  his  land  which  was 
to  be  sold  to  the  association.  It  was 
lield  that  this  evidence  was  improperly 
excluded,  the  court  saying  that  the  de- 


fendant had  been  neither  misled  nor 
surprised. 

In  Robinson  v.  Weil  (1871)  45  N.  Y. 
810,  wherein  the  plaintiff  sought  to  re- 
cover for  services  rendered  as  a  physi- 
cian, the  first  item  of  his  bill  of  par- 
ticulars was  as  follows:  ''To  profes- 
sional services  from  December  23d, 
1867,  to  February  19th,  1868,  per 
agreement,  $600."  The  court  said: 
'*We  are  of  opinion  that  the  plaintiff 
was  not  precluded,  by  the  form  of  his 
bill  of  particulars,  from  proving  and 
recovering  the  value  of  the  services, 
thoufi^  he  should  fail  to  prove  an 
agreement  for  the  payment  of  a  speci- 
fied sum  therefor.  The  bill  of  particu- 
lars specifies  the  nature  of  the  services 
and  the  dates  between  which  they  were 
rendered,  and  the  amount  claimed,  and 
in  those  respects  limited  the  plaintiff's 
proofs ;  but  the  addition  of  the  words, 
'by  agreement,'  did  pot  restrict  him  to 
proof  of  a  special  agreement  fixing 
the  price." 

In  Jackson  v.  Reich  (1893)  3  Misc. 
86,  22  N.  Y.  Supp.  366,  an  action  to  re- 
cover for  goods  sold  and  delivered, 
the  plaintiff  set  forth  in  a  bill  of  par- 
ticulars an  itemized  account  of  arti^ 
cles  and  labor,  together  with  the  dates 
and  locations  of  work.  Evidence  was 
admitted  to  show  work  done  at  other 
times  than  those  stated.  It  was  held 
that  the  evidence  was  properly  admit- 
ted, since  the  variance  as  to  dates  was 
immaterial  and  the  defendant  could 
not  have  been  misled. 

John  Reis  Go.  v.  Post  (1918)  183 
App.  Div.  696, 170  N.  Y.  Supp.  610,  was 
an  action  brought  by  the  plaintiff  to 
recover  commissions  alleged  to  have 
been  earned  in  a  transaction  under- 
taken for  defendant's  testator.  The 
plaintiff  filed  a  bill  of  particulars 
specifying  that  a  certain  conversation 
notii^ng  the  defendant's  testator  of 
the  negotiations  was  held  by  one  Ohne- 
wald  at  a  certain  place.  It  was  held 
that  the  testimoiDy  of  two  other  wit- 
nesses to  the  conversation,  not  men- 
tioned in  the  bill  of  particulars,  had 
been,  properly  admitted  over  &e  de- 
fendant's objection,  since  there  had 
been  "no  order  to  preclude  the  plain- 
tiff from  such  evidence."  j 

In  Imhoff  V.  Fleurer  (1866)  2  PhilaJ 
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(Pa«)  85,  wherein  the  plaintiff  filed  a 
bill  of  particulars,  it  was  objected  that 
the  evidence  given  of  certain  items 
differed  in  date  from  those  charged  in 
the  bill.  It  was  held  that  a  discrep- 
ancy of  a  few  days  in  date,  where  it 
did  not  appear  that  the  defendant  had 
been  surprised,  would  not  prohibit  the 
matter  from  being  given  to  the  jury. 
And  the  fact  that  the  defendant's  name 
as  stated  in  the  bill  of  particulars  was 
Fleurer  was  held  not  to  exclude  from 
evidence  the  plaintiff's  book  entries 
against  "Mrs.  Flory." 

In  Spokane  &  I.  Lumber  Co.  v.  Loy 
(1899)  21  Wash.  501,  58  Pac.  672,  60 
Pac.  1119,  an  action  on  a  bond,  it  ap- 
peared that  the  plaintiff  had  furnished 
lumber  to  a  contractor  for  whom  the 
defendants  were  sureties.  The  plain- 
tiff filed  a  bill  of  particulars,  and  ob- 
jection was  made  by  the  defendants 
to  the  admission  of  "evidence  of  sales 
of  lumber  prior  to  any  of  the  times 
mentioned  in  the  bill  of  particulars." 
It  was  held  that  while  a  bill  of  par- 
ticulars restricts  proof  to  matters  set 
forth  therein,  such  testimony  would 
not  be  excluded  where  the  opposite 
party  was  neither  surprised  nor  mis- 
led. 

In  Mercier  ▼•  Travelers  Ins.  Co. 
(1901)  24  Wash.  147,  64  Pac.  158,  an 
action  to  recover  on  an  accident  insurr 
ance  policy,  it  was  alleged  in  a  bill  of 
particulars  that  the  insured  died  as 
the  result  of  a  fall,  which  injured  his 
left  side  and  induced  fatty  degenera- 
tion of  the  heart  It  was  held  that  the 
plaintiff  was  not  prejudiced  by  the 
admission  of  proof  that  the  insured's 
death  had  been  caused  by  the  accident, 
but  not  by  the  disease  specified  in  the 
bill  of  particulars. 

In  Harris  ▼.  Montgomery  (1851)  15 
Jur.  757,  11  C.  B.  393,  188  Eng.  Re- 
print, 525,  2  Lowndes,  M.  &  P.  425,  20 
L.  J.  C.  P.  N.  S.  221,  an  action  of  as- 
sumpsit, the  plaintiff's  particulars  of 
demand  set  forth  a  claim  for  salary 
due  him  for  a  certain  year  as  dam- 
ages for  dismissal.  It  was  held  that 
the  plaintiff  might  give  evidence  of 
work  and  labor  done  during  the  year, 
since  the  defendants  could  not  be  mis- 
led thereby. 


h.  Evidence  canf&mUng  to  pleading  bvl 
not  to  partietUarBt 

Proof  which  applies  to  a  count  or 
statement  in  the  declaration  which  is 
not  covered  by  a  bill  of  particulars  is 
not  restricted  thereby.  Vila  v.  Weston 
(1865)  33  Conn.  42;  Gubbins  v.  Ash- 
ley (1906)  146  Mich.  453,  109  N.  W. 
841;  Wait  v.  Borne  (1890)  123  N.  Y. 
592,  25  N.  E.  1053,  reversing  (1889) 
52  Hun,  612,  5  N.  Y.  Supp.  168;  Davis 
v.  Hunt  (1881)  18  S.  C.  L.  (2  Bail.) 
412;  Day  y.  Davies  (1832)  5  Car.  &  P. 
(Eng.)  340;  Page  v.  Pavey  (1839)  8 
Car.  &  P.  (Eng.)  769. 

In  Vila  V.  Weston  (Conn.)  supra,  an 
action  of  assumpsit  against  a  surviv- 
ing partner,  the  plaintiff  filed  a  bill 
of  particulars  setting  forth  an  item 
of  goods  sold  to  the  partnership.  At 
the  trial  the  plaintiff  offered  the  note 
on  which  a  special  count  in  the  decla- 
ration had  been  based.  It  was  held 
that  since  the  note  was  set  forth  in  a 
special  count  as  a  caus^  of  action,  the 
defendant  must  have  had  knowledge 
thereof,  and  that  the  necessity  of  filing 
a  bill  of  particulars,  including  the 
note,  was  superseded  thereby. 

Gubbins  v.  Ashley  (1906)  146  Mich. 
453,  109  N.  W.  841,  was  an  action  of 
assumpsit  for  money  obtained  by 
fraud  and  deceit,  for  the  purchase  of 
an  option  on  a  company  in  which  the 
defendants  were  officers.  The  decla- 
ration contained  special  and  common 
counts,  the  special  count  alleging  the 
fraud.  The  plaintiff  filed  a  bill  of  par- 
ticulars showing  $1,000  paid  to  the  de- 
fendants, with  interest  thereon,  and 
later  offered  to  show  fraud  and  deceit. 
It  was  held  that  the  bill  of  particulars 
did  not  limit  the  plaintiff  to  the  com- 
mon counts. 

In  Wait  V.  Borne  (1890)  123  N.  Y. 
592,  25  N.  E.  1053,  reversing  (1889)  52 
Hun,  612,  5  N.  Y.  Supp.  168,  an  action 
for  damages  for  alleged  breach  of  war- 
ranty in  the  sale  of  oil  to  be  used  in 
the  manufacture  of  carpets,  the  plain- 
tiff filed  a  bill  of  particulars  setting 
forth  the  sale  of  carpets  at  reduced 
prices,  and  subject  to  return,  because 
of  damage  inflicted  by  the  oil;  there 
was  also  a  statement  that  the  carpets 
were  "inferior,  unsalable,''  etc.  It  was 
held  that  to  prove  this  last  charge  the 
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plaintiffs  were  not  limited  to  the  bill 
of  particulare,  but  might  give  "evi- 
dence  looking  to  general  damage  upon 
carpets/' 

In  Davis  v.  Hunt  (1831)  18  &  C.  L. 
(2  Bail.)  412,  an  action  of  indebitatus 
assumpsit  for  money  had  and  received 
to  the  use  of  the  plaintiff,  a  bill  of 
particulars  was  filed  for  money  ''re- 
ceived by  the  defendant  as  sheriff  in 
the  case  of  the  plaintiff  v.  Philip  and 
John  Weaver."  It  was  held  that  while 
evidence  of  demands  not  contained  in 
a  bill  of  particulars  may  not  be  given 
over  objection,  it  is  no  valid  objection 
to  evidence  which  sustains  the  count 
"that  it  does  not  agree  with  that  which 
is  no  part  of  the  counf 

Day  V.  Davies  (1832)  5  Car.  &  I^. 
(Eng.)  840,  was  an  action  of  assump* 
sit.  The  first  count  set  forth  special 
damage  arising  from  the  failure  of  the 
defendant  to  indemnify  the  plaintiff  in 
the  acceptance  of  a  bill  of  exchange. 
There  were  several  other  counts.  The 
plaintiff's  particulars  of  demand  stat- 
ed a  claim  on  the  indebitatus  counts  to 
recover  the  amount  of  a  bill  of  ex- 
change, paid  by  the  plaintiff.  The 
court  said:  "It  did  not  follow  that, 
because  a  particular  had  been  given 
applying  only  to  the  indebitatus 
counts,  therefore  the  plaintiff  was  pre- 
cluded from  going  into  evidence  upon 
a  special  count  to  which  the  particular 
did  not  profess  to  apply." 

In  Page  v.  Pavey  (1839)  8  Car.  &  P. 
(Eng.)  769,  an  action  of  assumpsit,  the 
first  count  stated  a  sale  of  wheat  with  a 
warranty  that  it  would  grow,  a  breach 
in  that  it  did  not  grow,  and  loss  to  the 
plaintiff  thereby.  There  were  also  sev- 
eral other  counts  for  money  had  and 
received,  etc.  The  particulars  of  de- 
mand set  forth  a  claim  of  £6,  19s,  6d., 
on  the  indebitatus  counts.  Evidence 
was  offered  to  show  the  plaintiff's  loss 
by  reason  of  the  failure  of  the  seed  to 
grow.  It  was  held  that  the  evidence 
was  under  the  first  count,  and  was  not 
affected  by  the  particulars,  which  ap- 
plied only  to  the  common  counts. 

r.  Evidence  to  rehut  set'Off  or  defence. 

A  plaintiff  in  rebutting  a  claim  made 
und^r  a  plea  of  set-off,  or  of  an  affirma- 
tive defense,  is  not  restricted  to  the 
proof  of  items  specified  in  his  bill  of 
8  A.L.R.— 36. 


particulars.  Robertson  v.  Emerich 
(1899)  88  IlL  App.  522;  Young  v.  Boyd 
(1908)  107  Md.  449,  69  Atl.  33;  Brown 
V.  Denison  (1829)  2  Wend.  (N.  Y.) 
598;  Wilson  v.  Deacon  (1880)  9  W.  N. 
C.  (Pa.)  47. 

In  Robertson  v.  Emerich.  (IlL)  su- 
pra, an  action  brought  to  recover  on 
three  promissory  notes,  a  bill  of  par- 
ticulars was  filed  by  the  plaintiff,  lim- 
iting the  claim  to  the  notes.  Concern- 
ing the  application  of  certain  pay- 
ments made  by  the  defendant,  who  con- 
tended that  they  had  been  made  on  the 
notes,  the  plaintiff  was  permitted  to 
give  evidence  of  another  transaction 
on  which  he  claimed  the  pajrment  had 
been  applied.  It  was  held  that  since 
this  evidence  was  not  to  show  a  cause 
of  action,  but  for  the  purpose  of  re- 
butting proof  of  payment,  it  did  not 
go  beyond  the  restrictions  of  the  bill 
of  particulars. 

So,  in  Wilson  v.  Deacon  (Pa.)  su- 
pra, wherein  the  plaintiff  had  filed  a 
bill  of  particulars  of  his  claim,  the  de- 
fendant proved  a  payment  of  $50.  The 
defendant  objected  to  evidence  offered 
by  the  plaintiff  to  show  that  this  pay- 
ment had  been  appropriated  to  a  prior 
debt,  on  the  ground  that  no  item  set- 
ting forth  this  debt  appeared  in  the 
bill  of  particulars.  The  evidence  was 
held  to  be  admissible. 

In  Young  V.Boyd  (1908)  107  Md.449, 
69  Atl.  33,  an  action  for  money  held  by 
the  defendant  for  the  plaintiff,  a  bill 
of  particulars  was  filed  by  the  plaintiff, 
setting  forth  certain  items  as  received 
by  the  defendant  for  the  plaintiff. 
Ihe  defendant  filed  a  plea  of  set-off 
together  with  a  bill  of  particulars  con- 
taining certain  items  which  the  plain- 
tiff disputed,  alleging  that  the  defend- 
ant was  not  entitled  to  credit  on  such 
items  since  they  had  been  used  for 
the  defendant's  benefit,  testimony  to 
this  effect  haying  been  admitted.  It 
was  held  that  the  motion  to  exclude 
this  evidence  was  properly  overruled, 
since  the  plaintiff  was  not  attempting 
to  recover  anything  not  included  in  her 
bill  of  particulars. 

Brown  v.  Denison  (1829)  2  Wend. 
(N.  Y.)  593,  was  an  action  brought  to 
recover  for  flour  deposited  with  the 
defendants.   "The  referees  had  refused 
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to  receive  evidence  showing  that  an 
item  in  the  defendanta'  account,  .  .  • 
for  caah  paid  on  the  order  of  the  plain- 
tiff, had  been  refunded  by  the  plain* 
tiff,  on  the  ground  that  it  had  not 
been  contained  in  the  bill  of  particu- 
lars filed  by  the  plaintiff.  It  was  held 
that  since  the  evidence  offered  had 
been  to  rebut  the  defendants'  evidenee, 
it  was  improper  to  reject  it. 

d.  Evidence  admitted  without  objection. 

Evidence  of  matters  not  within  the 
bill  of  particulars,  admitted  without 
objection,  is  not  subject  to  interfer- 
ence by  the  court  thereafter.  Paisley 
V.  Western  New  York  &  P.  Traction 
Co.  (1918)  80  Misc.  268,  141  N.  Y. 
Supp.  63;  Phelps  v.  Conant  (1858)  30 
Vt  277* 

In  PaiBley  v.  Western  New  York 
A  P.  Traction  Co.  (N.  Y.)  supra,  an 
action  to  recover  for  damages  incurred 
by  the  sudden  stopping  of  one  of  de- 
fendant's cars,  the  plaintiff's  bill  of 
I^articulars  set  forth  a  number  of 
special  injuries,  and  on  the  trial  in- 
troduced without  objection  proof  of  an 
alleged  injury  not  so  specified.  It  was 
held  that,  since  the  proof  of  matters 
beyond  the  bill  of  particulars  was  re- 
ceived without  objection  from  the  de- 
fendant, the  court  would  not  interfere. 

In  Phelps  V.  Conant  (Vt.)  supra,  an 
action  of  assumpsit  wherein  the  plain- 
tiff filed  a  specification  setting  forth 
two  notes  in  favor  of  the  plaintiffs,  it 
was  held  that  where  the  plaintiffs' 
testimony  was  at  variance  with  the 
apecification,  the  defendant,  not  ob- 
jecting thereto  at  the  time,  could  not 
later  object  where  the  claim  was 
practically  the  same  as  described. 

e.  Miseellmneous, 

In  Star  Brewery  v.  Farnsworth 
(1898)  172  ni.  247,  50  N.  E.  228, 
wherein  the  plaintiff  sought  to  recover 
the  price  of  a  building  erected  by  him, 
it  was  claimed  that  the  evidence  of  the 
plaintiff  should  have  been  stricken  out, 
since  he  had  proven  the  value  of  the 
building  and  the  value  of  the  labor  in 
a  single  sum,  while  a  bill  of  particu- 
lars had  been  filed  with  specific  arti- 
cles and  items.  It  was  held  that  a  bill 
of  particulars  restricted  the  proof  to 
the  items  and  prices  set  forth  therein, 


but  that  the  question  could  net  be 
raised  because  the  bill  of  particulars 
had  not  been  preserved  in  the  bill  of 
exceptions. 

In  McKinnie  v.  Lane  ilWI)  2S0  111. 
M4, 120  Ana.  St.  Rep.  388,  62  N.  E.  878, 
an  aetion  to  recover  the  balaaco  due 
on  the  purchase  price  of  paintings;  the 
bill  of  particulars  stated  that  the  bal- 
ance of  the  amount  due  ''was  to  be 
given  in  pictures  at  agreed  price." 
Evidence  was  given  that  the  def^id- 
ant  was  to  pay  the  balance  in  pictures 
or  cash.  It  was  held  that  tha  effect 
of  a  bill  of  partieulam  was  to  restrict 
the  plaintiff  to  proof  of  the  causes  of 
action  as  set  forth  therein,  but  that 
the  plaintiff  could  avail  himself  of  the 
variance,  because  amendment  of  the 
bill  of  particulars  had  been  improperly 
refused 

In  Hall  V.  Wood  (1867)  9  Gray 
(Mass.)  60,  an  action  on  contract  for 
work  and  labor,  it  appeared  from  the 
plaintiff's  bill  of  particulars  that  the 
Statute  of  Limitations  would  bar  a 
recovery  on  the  first  two  items  there- 
in. The  court  said:  ''In  any  aspect 
of  the  case  the  form  of  the  declaration 
was  a  proper  one,  and,  it  being  upon 
the  common  counts,  the  bill  of  par- 
ticulars was  properly  filed,  and  its  de- 
tailed statements  did  not  estop  the 
plaintiff  from  showing  that  all  the 
items  of  services  were  performed  un- 
der one  contract." 

In  Com.  V.  Farrell  (1870)  105  Maaa. 
189,  wherein  the  plaintiff  had  been 
indicted  for  keeping  a  liquor  nuisance, 
specifications  were  filed  in  ttie  munici- 
pal court  setting  forth  the  date  when 
the  offense  was  conunitted.  At  the 
trial  in  the  superior  court  the  com- 
monwealth was  not  restricted  to  the 
dates  specified  in  their  testimony  to 
which  the  defendant  took  exception. 
It  was  held  that  specifications  are  or- 
dered at  the  discretion  of  the  court 
before  which  a  cause  is  to  be  tried,  and 
are  not  a  part  of  the  record,  so  that 
on  appeal  the  court  was  not  bound  by 
the  specifications  filed  in  the  lower 
court. 

In  Graham  v.  Whitely  (1867)  26  N. 
J.  L.  264,  an  action  of  ejectaaent 
wherein  the  plaintiffs  had  filed  a  bill 
of   particulars    which    specified    that 
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certain  documentary  evideBce  of  title 
would  be  used  by  them,  including  a 
copy  of  a  will,  it  was  held  that  the 
plaintiffs  were  not  restricted  to  a 
claim  by  devise,  but  might  show  title 
by  descent  in  their  grantors. 

In  Hayden  v.  Astoria  (1917)  84  Or, 
206,  164  Pac.  729,  an  action  wherein 
the  plaintiff  sought  to  recover  for 
work  and  materials  on  a  quantum 
meruit,  a  bill  of  particulars  was  jQiled 
by  the  plaintiff  in  which  he  set  forth 
in  detail  the  various  expenditures.  It 
was  held  that  while  a  bill  of  particu- 
lars furnished  on  the  order  of  the 
court  limits  the  party  providing  it  to 
proof  of  the  items  set  forth  therein, 
where  ''an  account  is  furnished  on  de- 
mand of  the  adverse  party  in  a  cause 
wherein  the  account  is  not  demand- 
able,  the  account  so  furnished  cannot 
be  used  to  shut  out  testimony  other- 
wise competenty  in  the  absence  of  a 


showing  that  the  adverse  party  had 
been  misled." 

In  Hurst  v.  Watkis  (1807)  1  Campb. 
(Eng.)  68,  10  Revised  Rep.  634,  an  ac- 
tion of  assumpsit  for  money  had  and 
received  and  on  an  account  stated, 
wherein  it  appeared  that  the  plaintiff 
and  the  defendant  had  been  partners 
and  had  had  other  mutual  transac- 
tions, the  plaintiff's  particular  set 
forth  the  separate  accounts.  The  de- 
fendant, in  showing  a  balance  in  favor 
of  himself  on  the  separate  account, 
disclosed  on  the  opposite  page  a  part- 
nership balance  in  favor  of  the  plain- 
tiff. It  was  held  that  while  a  party 
is  ordinarily  restricted  in  his  evidence 
to  the  contents  of  his  particular,  where 
a  defendant,  m  an  attempt  to  defeat 
the  claim,  offers  evidence  which  inci- 
dentally aids  the  plaintiff,  plaintiff  is 
not  precluded  from  taking  advantage 
thereof.  R.  S. 


STATE  OF  NEBRASKA 

v. 

EDWARD  K.  MURRAY,  Plff.  in  Err. 

Vebraska,  Supreme  Court  ^^  December  IS,  19t0» 

(—  Neb.  — ,  175  N.  W.  666.) 

CoBsrtttvtiottal  law  —  Sunday  labor  —  discrimuiation  against  barber. 

1.  Chapter  234,  Laws  1917,  is  not  discriminative  class  legialatjon  by 
Feaa<m  of  the  fact  that  it  imposes  upon  barbers  a  more  severe  penalty 
for  woikfaig  at  their  trade  on  Sunday  than  that  imposed  by  the  General 
SimdaF  Ad;  nanMly,  §  8802,  Bev.  Stat  1918. 

[See  note  an  this  questum  beginning  on  page  S66.] 


Sonday  —  labor  —  penalty. 

2.  Under  the  police  power  the  legis- 
lature may  iRq»ose  such  reasonahle 
penal^  for  a  violation  of  the  Sunday 
Law  as  it  may  deem  reasonably  neces- 
sary to  make  the  act  effective. 


**  barber  shop  — •  wodc  of  necessity* 

3.  It  is  within  the  province  <k(  the 
legislature  to  provide  by  law  that 
keeping  barber  shops  <^en  on  Sunday 
is  not  a  work  of  necessity. 

[See  26  R.  G.  L.  1424.] 


Headnotes  by  Dean,  J. 


(Rose,  J.,  dissents.) 


Ebbok  to  the  District  Court  for  Douglas  County  (Sears,  J.)  to  review 
a  judsinent  convicting  defendant  of  doing  barber  work  on  Sunday  in 
idolation  of  law.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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and  profits  without  any  allowance  for 
taxes,  assessments,  and  ground  rentis 
paid  by  him,  it  is,  we  believe,  unsup- 
ported by  any  authority,  and  stands 
without  a  fellow  in  this  country  or  in 
England." 

Thompson  v.  Bickford  (1872)  19 
Minn.  17,  Gil.  1,  also,  supports  the 
proposition  that  if  the  grantee  in  a 
fraudulent,  conveyance  is  guilty  of 
actual  fraud,  he  is  not  entitled,  on  an 
accounting  for  rents  and  profits,  to  an 
allowance  for  sums  paid  by  him  for 
taxes  and  to  extinguish  liens  or  en- 
cumbrances on  the  property. 

In  determining  the  amount  due  from 
the  wife  to  a  creditor  of  the  husbaAd, 
where  the  latter  had  made  a  fraudu- 
lent transfer  of  personal  property  to 
the  wife,  who  had  disposed  of  the 
same,  the  court,  in  Jewell  v.  Kelley 
(1914)  180  Mich.  61, 146  N.  W.  402,  ap- 
proved an  allowance  to  the  wife  for 
payment  by  her  of  a  chattel  mortgage 
on  the  property  at  the  time  of  the  sale. 
Whether  the  transferee  was  regarded 
as  guilty  of  actual  or  only  construc- 
tive fraud  does  not  clearly  appear.  In 
an  earlier  appeal,  reported  in  (1909) 
•155  Mich.  301,  118  N.  W.  987,  the  court 
said  that  it  was  far  from  being  con- 
vinced that  the  bill  of  sale  was  not 
given  and  received  with  an  intent  to 
hinder,  delay,  and  defraud  creditors. 

IV,  As  to  affirmative  relief  of  grantee. 

Where  the  grantee  in  a  conveyance 
in  fraud  of  creditors  participates  in 
the  fraud,  his  only  rights,  if  any,  ac- 
cording to  the  weight  of  authority,  are 
by  way  of  reducing  the  recovery 
against  him  on  an  accounting,  and  he 
cannot  set  up  any  claim  in  equity  to 
affirmative  relief  on  account  of  taxes 
or  encumbrances  discharged  by  him. 
This  is  the  ejffect  of  the  majority  of  the 
decisions  already  cited.  And  the  point 
has  been  expressly  made  in  a  few 
cases. 

Where  a  grantee,  guilty  of  actual 
fraud,  is  merely  on  the  defensive,  as 
in  an  accounting  for  the  rents  and 
profits  while  he  occupied  the  premises, 
the  case  is  very  different  as  to  his 
right  to  a  deduction  for  taxes  and 
interest  on  mortgages,  than  if  he  were 
obliged  to  come  into  a  court  of  equity 
asking  for  affirmative  relief  and  for 


the  enforcement  of  these  claims 
against  the  property;  in  the  latter 
case,  t^e  court  might  leave  him  where 
his  fraud  had  placied  him,  while  on 
an  accounting  for  rents  and  profits  he 
should  be  compelled  to  account  only 
for  such  rents  and  profits  as  he 
actually  received  or  could  have  re- 
ceived. Loos  V.  Wilkinson  (1889)  113 
N.  Y.  485,  4  L.R.A.  363,  10  Am.  St 
Rep.  495,  21  N.  E.  892. 

The  same  distinction  is  brouglit  out 
in  Daisy  Roller  Mills  v.  Ward  (1897) 
6  N,  D.  S17,  70  N.  W.  271.    The  court 
admitted  that  so  far  as  the  creditors 
of  the  grantor  were  concerned,  where 
the   fraitdulent  conveyance  was  set 
aside,  Uieir  equities  would  not  entitle 
them  to  more,  as  against  the  grantee, 
than   they   could   have   realized    had 
there  been  no  conveyance,  and  that  the 
grantee   might   be   entitled   to    r^m- 
bursement  for  taxes  or  encumbrances 
which  were  prior  liens  to  the  claims 
of  the  creditors.    But  it  was  held  that 
where  an  accounting  was  not  sought 
against  the  grantee  for  rents  and  prof- 
its, but  the  conveyance  was  merely  set 
aside  for  fraud,  in  which  he  had  par- 
ticipated,   his    fraud    prevented    him 
from  invoking  the  aid  of  a  court  of 
equity  for  relief  by  way  of  reimburse- 
ment for  taxes  and  encumbrances  dis- 
charged by  him,  the  court  apparently 
taking  the  view  that  even  though  the 
grantee     was    merely    a     defendant 
against  whom  the  creditors  were  seek- 
ing to  set  aside  the  conveyance,  he  was 
in  effect  asserting  a  right  to  afi&rma- 
tive  relief  so  far  as  he  claimed  the 
right  to  such   reimbursement,   where 
the  suit  was  not  for  an  accounting,  but 
merely  to  set  aside  the  convey^ance. 

Second-mortgage  bondholders  of  a 
railroad  who  fraudulently  obtained  a 
conveyance  of  the  property  to  them  on 
failure  of  the  company  to  pay  the  in- 
terest coupons,  and  who  discharsed 
the  first-mortgage  bonds  were  held  in 
Milwaukee  &  M.  R.  Co.  v.  Soutter 
(1872)  13  Wall.  (U.  S.)  517,  20  Lu  ed. 
543,  not  entitled  to  sue  the.  first-mort- 
gage bondholders  and  recover  the 
amount  so  paid  to  them,  as  paid  under 
a  mistake  <k  fact,  when  the  conveyance 
was  set  aside  at  the  instance  of  cred- 
itors.   The  court  said:    ''Who  are  Hie 
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complainants?  Are  they  not  the  very 
bondholders,  self-incorporated  into  a 
body  politic,  who,  through  their  trus- 
tee and  agent,  affected  the  sale  which 
was  declared  fraudulent  and  voi4»  as 
against  creditors,  and  made  the  pur- 
chase which  has  been  set  aside  for 
that  cause?  Was  it  ever  known  that 
a  fraudulent  purchaser  of  property, 
when  deprived  of  its  possession,  could 
recover  for  his  repairs  or  ini^arove- 
ments,  or  for  encumbrances  lifted  by 
him  whilst  in  possession?  If  such  a 
case  can  be  found  in  the  books,  we 
have  not  been  referred  to  it.  What- 
ever a  man  does  to  benefit  an  estate, 
under  such  circumstances,  he  does  in 
his  own  wrong.  He  cannot  get  relief 
by  coming  into  a  court  of  equity." 

A   different    conclusion    has    been 
reached,  however,  where  the  grantee 
was  guilty  only  of  constructive  fraud. 
Thus,  one  who,  in  violation  of  the 
Bulk  Sales   Law,   in   good   faith   and 
without  knowledge  of  the  law  pr  of 
claims  against  the  property,  purchased 
a  stock  of  merchandise  for  full  value, 
paying  off,  as  part  of  the  considera- 
tion, a  chattel  mortgage  on  the  prop- 
erty, which  was  satisfied,  was  held  in 
Hicks   V.    Beals    (1917)    8S    Or.    82, 
L.R.A.1917D,    1067,    163   Pac.   83,   en- 
titled to  maintain  a  suit  against  the 
vendor  and  his  creditors  for  the  re- 
vival of.tjiet  mortgage  and  for  subroga- 
tion to  the  rights  of  the  mortgagee, 
where  the  property  has  been  attached 
by  creditors  because  of  noncompliance 
with  the  statute.    The  court  said  that 
it  was  contended  on  the  part  of  the 
creditors  that  a  merger  could  not  be 
defeated  by  a  plaintiff  asking  for  af- 
firmative relief  in  the  same  manner  in 
which  it  could  be  resisted  as  a  de- 
fense; that  a  sufficient  answer  to  this 
contention  was  that  the  defendant  was 
seeking  to  subject  the  property  to  the 
payment  of  its  claims,  and  in  defense 
the  plaintiff  was  compelled  to  institute 
the  suit;  and  that  the  form  of  the  ac* 
tion  or  sitoation  of  the  parties,  wheth- 
er plaintiff  or  defendant,  was  not  a 
controlling  feature. 

Without,  deciding  whether,  under 
any  circamstances,  a  grantee  in  a 
fraudulent  conveyance  who  is  guilty 
of  constructive  fraud  may  have  relief 


on  account  of  payment  of  a  mortgage 
on  the  property,  assumed  as  a  part  of 
the  consideration  for  the  conveyance, 
the  court  in  Wiley  v.  Knight  (1855) 
.27  Ala.  336,  held  that  such  relief  would 
not  be  granted  on  a  bill  by  the  grantee 
to  reform  the  conveyance,  where  to 
permit  the  setting  up  of  the  mortgage 
would  take  the  defendant'  entirely  by 
surprise  and  result  in  a  decree  predi- 
cated on  a  state  of  facts  precisely  the 
opposite  of  those  charged  in  the  bill. 

F.  Conclusions* 

To  indicate  what  appears  to  be  the 
better*  rule,  in  view  of  the  conflict  of 
the  cases  on  the  present  question,  it 
may  be  said  that  the  weight  of  author- 
ity and  the  better  reasoning  appear 
to  support  the  view  that  the  grantee 
who  is  guilty  of  actual  fraud  is  not 
entitled  to  reimbursement,  on  the  set- 
ting aside  of  the  conveyance,,  forsuma 
expended  by  him  to  discharge  liens  for 
taxes  and  encumbrances,  not  because 
a  court  of  equity  desires  to  punish 
him  for  his  fraud,  although  this  may 
be  the  result  •f  the  ruling,  but  be- 
cause the  conveyance  is  absolutely 
void  as  to  creditors,  and  the  grantee 
therefore  pays  as  would  a  stranger  to 
the  property,  and  also  because  to  per- 
mit the  conveyance  to  stand  as  secur- 
ity for  sums  so  expended  would  be  ta 
that  extent  to  give  affirmative  relief  to 
a  party  to  a  fraudulent  contract.  But,. 
on  the  other  hand,  if  the  grantee  is- 
only  guilty  of  constructive  fraud  he 
has  an  equity  which  entitles  him  to 
subrogation,  on  the  setting  aside  of  the 
conveyance,  to  the  rights  of  holders, 
of  prior  liens  for  taxes  or  encum- 
brances which  he  has  discharged.  If 
an  accounting  is  sought  for  the  rents 
and  profits  or  the  proceeds  of  a  sale 
of  the  property,  the  grantee  may  re- 
duce the  recovery  by  the  amount  of 
taxes  paid  and  prior  encumbrances, 
discharged  by  him,  and  this  is  true^ 
according  to  the  weight  of  authority,, 
whether  he  is  guilty  of  actual  or  only 
constructive  fraud.  So,  also,  subroga- 
tion may  be  allowed,  in  the  discretion 
of  the  court,  if  the  proof  of  fraud  is 
not  clear,  but  the  circumstances  are 
too  suspicious  for  the  court  to  permit 
the  conveyance  to  stand.      R.  E.  H.     j 


566 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


exercise  of  its  police  power,  has  the 
right  to  enact  Sunday  laws,  and  that 
it  also  has  the  right  to  provide  for 
the  regulation  and  restriction  of 
those  engaged  in  an  employment 
which  in  and  of  itself  may  prove 
harmful  to  the  community,  such  as 
the  liquor  traffic.  But  it  is  contend- 
ed that  the  business  of  conducting 
a  barber  shop  is  not  of  this  class, 
and  that  it  is  in  the  nature  of  class 
legislation  to  prohibit  this  business 
under  more  severe  penalties  than 
those  provided  for  the  conduct  of 
other  legitimate  business  on  Sun- 
day. We  do  not  deem  the  act  in 
question  open  to  such  objection.  By 
class  legislation  we  understand  such 
legislation  as  denies  rights  to  one 
which  are  accorded  to  others,  or  in- 
flicts upon  one  individual  a  more  se- 
vere .penalty  than  is  imposed  upon 
another  in  like  case  offending." 

CJooley  Const.  Lim.  7th  ed.  554,  is 
cited  in  support  of  the  text. 

Defendant  argues  too  that,  in 
view  of  the  stipulation  which  pro- 
vides that  Lefler  ''was  in  necessary 
need  of  barbering  in  order  to  be 
comfortable  and  healthy,"  this  made 
the  barbering  a  work  of  necessity. 
We  do  not  think  so.  Lefler  was 
barbered  in  the  barber  shop.  Under 
the  agreed  statement  of  facts  he  did 
not  come  within  the  class  of  persons 
who  are  excepted  from  the  opera- 
tion of  the  statute,  and  for  whom 
the  services  of  a  barber  may  law- 
fully be  performed  "in  connection 
with  the  medical  treatment  of  per- 
sons confined  to  their  rooms  or  in  a 


hospital  and  being  under  the  care  of 
a  physician/'  If  any  of  these  condi- 
tions had  obtained,  the  barbering, 
under  the  express  terms  of  the  act, 
would,  of  course,  be  construed  to  be 
a  work  of  necessity.  It  will  not  be 
presumed  that  the  legislature  by 
this  act  intended  to  make  it  a  crime, 
in  a  case  of  emergency,  to  cut  the 
hair  or  to  remove  the  beard  of  a 
person  who  has  sustained  injuries 
about  the  head  or  face,  and  for 
whose  proper  treatment  such  serv- 
ices are  required.  The  facts  stipu- 
lated do  not  present  a  case  of  that 
kind. 

Defendant's  contention  that  it  is 
not  within  the  prov-  ^^^^^^  ^^^^ 
mce  of  the  legis-  work  of 
lature  to  define  ''^^*-"'^- 
what  is  a  work  of  necessity  or  char- 
ity does  not  seem  to  be  well  founded. 
In  Petit  V.  Minnesota,  177  U.  S.  164, 
44  L.  ed.  716,  20  Sup.  Ct.  Rep.  666, 
the  Supreme  Court  of  the  United 
States  commented  on  and  approved 
this  language  found  in  the  Minne- 
sota opinion :  ''In  view  of  all  these 
facts,  we  cannot  say  that  the  legis- 
lature has  exceeded  the  limits  of  its 
legislative  police  power  in  declaring 
that,  as  a  matter  of  law,  keeping 
barbers'  shops  open  on  Sunday  is 
not  a  work  of  necessity  or  charily, 
while  as  to  all  other  kinds  of  labor 
they  have  left  that  question  to  be  de- 
termined as  one  of  fact." 

We  do  not  find  reversible  error. 

The  judgment  is  affirmed. 

Rose,  J.,  dissenting. 


annotation: 

Constitutionality  of  ditcriinuiation  as  regards  degree  of  penally  or  piMush- 

ment  for  violatioii  of  Sunday  Law. 


This  annotation  lies  in  narrow  com- 
pass. It  is  generally  held  that  stat- 
utes are  not  unconstitutional  because 
they  prohibit  some  labors  or  acts  on 
Bunday,  and  not  others.  It  would 
seem  but  a  short  step  further  to  indi- 
cate by  the  amount  of  prescribed  pun- 
ishment that  some  of  the  acts  pro- 
hibited on  Sunday  are  more  obnoxious 
than  others. 


It  is  a  general  rule  that  statutes  dis- 
criminating as  regards  degree  of  pen- 
alty or  punishment  for  violation  of 
Sunday  laws  are  not  unconititutional. 
State  V.  Hogreiver  (18d9)  162  Ind. 
662,  46  L.R. A.  604,  68  N.  £.  921 ;  People 
V.  Bellet  (1894)  99  Mich.  161,  22 
L.R.A.  696,  41  Am.  St.  Rep.  689,  67 
N.  W.  1094 ;  Statb  v.  Murray  (report- 
ed  herewith)   ante,  663;  Stanfeal  v. 
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State  (1908)  78  Ohio  St  24,  84  N.  EL 
419, 14  Ann.  Cas.  138;  Breyer  v.  State 
(1898)  108  Teaiu  108»  60  S.  W.  769; 
Ex  parte  Wright  (1909)  66  Tex.  Crim. 
Rep.  604,  120  S.  W.  868.  (Probably 
the  same  was  held  in  Re  Donnellan 
(1908)  49  Waah.  460,  96  Pac.  1086,  but 
the  court  does  not  touch  on  the  point.) 
Bot  comiMire  cases  at  the  end  of  this 
annotation. 

A  statute  imposing  a  larger  penalty 
on  persons  who  play  baseball  on  Sun- 
day than  is  imposed  by  general  law  on 
those  who  are  engaged  in  hunting, 
fishing,  rioting,  quarreling,  and  in  acts 
of  eommon  labor,  does  not  violate  the 
constitutional  right  of  citizens  to 
eqaal  privileges  and  immunities.  State 
V.  Hogreiver  (1899)  162  Ind.  652,  45 
LR.A  604,  63  N.  E.  921,  supra. 

In  Ex  parte  Wright  (1909)  66  Tex. 
Crim.  Rep.  604,  120  S.  W.  868,  supra, 
the  court  sustained  a  statute  imposing 
upon  licensed  sellers  of  intoxicating 
liquors,  for  Sunday  sales,  a  greater 
punishment  than  that  imposed  on  Sun* 
day  sellers  of  goods  and  wares  gen- 
erally. 

In  Moore  v.  Owen  (1908)  68  Misc. 
332, 109  N.  Y.  Supp.  586,  the  court  ap- 
parency cimsidered  it  a  matter  of 
course  that  the  legislature  could  pro- 
vide greater  penalties  for  the  giving 
of  certain  shows  on  Sunday  than  for 
the  giving  of  other  theatrical  shows 
on  that  day. 

The  foregoing  rule  has  been  several 
times  sustained  in  the  case  of  bar- 
bers. People  ▼.  Bellet  (1894)  99  Mich. 
151, 22  L.R.A.  696,  41  Am.  St.  Rep.  589, 
57  N.  W.  1094;  State  v.  Mubiuy  (re- 
ported herewith);  Stanfeal  v.  State 
(1908)  78  Ohio  St.  24,  84  N.  E.  419,  14 
Ann.  Caa.  188;  Breyer  v.  State  (1898) 
102  Tenn.  103,  50  S.  W.  769. 

In  People  v.  Bellet  (Mich.)  supra, 
the  court  said :  "In  the  present  case  it 
may  have  been  the  judgment  of  the 
legislature  that  those  engaged  in  the 
particular  calling  were  more  likely  to 
offetpd  against  the  law  of  the  state 
providing  for  Sunday  closing  than 
those  engaged  in  other  callings.  If  so, 
it  became  a  question  of  policy  as  to 
whether  a  more  severe  penalty  should 
not  be  provided  for  engaging  in  that 
particular  business  on  Sunday  than 


that  inflicted  upon  others  who  refuse 
to  cease  from  their  labors  one  day  in 
seven." 

In  Breyer  v.  State  (Tenn.)  supra, 
the  court  said:  "A  day  of  rest  was 
needed  for  this  most  industrious  and 
overworked  trade,  and  it  was  admitted 
that  without  the  imposition  of  heavier 
penalties  it  could  not  be  secured,  for 
none  were  willing  to  close  their  shops 
on  Sunday  unless  all  were  made  to  do 
so.  The  former  law  was  found  wholly 
ineffective.  We  cannot  know  or  state 
judicially  what  reasons  controlled  the 
legislature  in  the  passage  of  the  act, 
but  considerations  like  these  would 
constitute  sound  and  valid  reasons  for 
this  classification,  and  such  classifica- 
tion would  neither  be  arbitrary  nor  un- 
reasonable." 

In  State  v.  Hogreiver  (1899)  152 
Ind.  662,  45  L.R.A.  504,  58  N.  E.  921, 
supra,  the  court  said:  "The  constitu- 
tional authority  of  the  legislature  to 
enact  any  statute  making  it  unlawful 
to  do  certain  acts  on  the  first  day  of 
the  week,  commonly  called  Sunday,  be- 
ing admitted,  violations  of  such  laws 
are  not  privileges  and  immunities 
which  must  be  secured  to  all  citizens 
alike,  and  upon  the  same  terms. 
Where  several  different  acts  are  pro- 
hibited by  law,  a  difference  in  the  pen- 
alties for  violations  of  such  several 
acts  cannot  be  said  to  constitute  a 
breach  of  the  constitutional  provisions 
intended  to  secure  equal  rights  to  all 
citizens.  It  is  but  reasonable  that  in 
every  case  of  the  violation  of  law  the 
penalty  should  be  graduated  by  the 
character  and  circumstances  of  the  of- 
fense, and  in  proportion  to  its  inju- 
rious consequences  to  the  public. 
This  principle  has  been  recognised 
and  adopted  in  this  state  from  the 
earliest  period  of  its  government." 

It  has  also  been  held  that  ordinances 
imposing  upon  the  doing  of  some  acts 
on  Sunday  greater  penalties  than  those 
provided  by  the  General  Sunday  Stat- 
ute are  not  unconstitutional.  St. 
Louis  V.  DeLassus  (1907)  205  Mo.  578, 
104  S.  W.  12  (obiter);  Sherman  v. 
Paterson  (1912)  82  N.  J.  L.  345,  82 
Atl.  889;  Schachter  v.  Hauenstein 
(1918)   92  N.  J.  L.  104,  105  Atl.  13; 


568 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


State  V.  Davis  (1916)  171  N.  C.  809, 
89  S.  E.  40,  Ann.  Gas.  1918E,  1168. 

Thus,  an  ordinance  imposing  a 
greater  penalty  on  Sunday  sales  of 
certain  articles  than  that  imposed  by 
the  General  Sunday  Statute  is  valid. 
Sherman  v.  Paterson  (1912)  82  N.  J. 
L.  345,  82  Atl.  889,  and  Schachter  v. 
Hauenstein  (1918)  92  N.  J.  L.  104,  105 
Atl.  13,  supra. 

So,  a  town  authorized  "to  make 
regulations  to  cause  the  due  observ- 
ance of  Sunday"  may  provide  greater 
penalties  for  Sunday  sales  by  drug- 
store keepers  than  for  Sunday  sales  by 
keepers  of  restaurants.  State  v.  Davis 
(1916)  171  N.  C.  809,  89  S.  E.  40,  Ann. 
Gas.  1918E,  1168,  supra. 

In  Sherman  v.  Paterson  (N.  J.)  su- 
pra, the  court  said:  "The  imposition 
of  a  fine  of  ^2,  imposed  by  the  Vice 
&  Inunorality  Act,  may  not  have  oper- 
ated in  the  judgment  of  the  municipal 
board  as  a  sufficient  deterrent  in  the 
locality  to  prevent  the  violation  of  the 
law ;  and  the  passage  of  the  ordinance 
may  have  been  deemed  necessary,  with 
its  larger  pecuniary  penalty  combined 
with  the  physical  deterrent  of  impris- 
onment, to  effectuate  a  compliance 
with  the  law." 

(It  may  be  noted  that  it  was  held  in 
New  York  v.  Alhambra  Theatre  Go. 
(1910)  136  App.  Div.  509,  121  N.  Y. 
Supp.  3,  affirmed  in  (1911)  202  N.  Y. 
528,  95  N.  E.  1125,  that  a  statute  pro- 
hibiting certain  theatrical  perform- 
ances, declaring  the  same  to  be  a  mis- 
demeanor, and  imposing  a  penalty  to 
be  recovered  in  the  name  of  a  certain 
society,  did  not  prevent  the  city  from 
passing  an  ordinance  imposing  a  like 
penalty  for  the  same  act,  and  provid- 
ing that  the  city  might  recover  it  in 


an  action,  as  the  ordinance  provided 
for  a  civil  remedy.) 

On  the  other  hand,  it  has  been  held 
in  some  cases  that  a  statute  imposing 
a  greater  penalty  on  harboring  on  Sun- 
day than  that  prescribed  for  violations 
of  a  general  Sunday  law  was  uncon- 
stitutional as  special  legislation. 

Thus,  a  statute  requiring  the  clos- 
ing of  barber  shops  on  Sunday,  and 
fixing  a  different  penalty  for  its  vio- 
lation from  that  imposed  for  violations 
of  the  General  Sunday  Law,  violates  a 
constitutional  provision  forbidding 
special  laws  for  the  punishment  of 
misdemeanors.  Armstrong  v.  State 
(1908)  170  Ind.  188,  15  L.R.A.(N.S.) 
646,  84  N.  E.  8. 

So,  it  has  been  held  that  the  busi- 
ness of  harboring  is  not  such  as  war- 
rants the  legislature  in  putting  its 
transaction  on  Sunday  in  a  class  by 
itself,  and  imposing  upon  it  a  penally 
more  severe  than  is  imposed  upon  oth- 
er Sunday  labor,  where  the  Gonstitu- 
tion  forbids  special  laws  where  gen- 
eral statutes  may  be  made  applicable, 
or  upon  the  subject  of  punishment  of 
misdemeanors.  Stratman  v.  Com. 
(1910)  137  Ky.  500,  27  L.R.A.(N.S.) 
949,  136  Am.  St.  Rep.  299,  125  S.  W 
1094. 

So,  in  State  v.  Granneman  (1896) 
132  Mo.  326,  33  S.  W.  784,  an  act  mak- 
ing it  a  misdemeanor  for  any  person 
to  carry  on  the  business  of  barbering 
on  Sunday  was  held  to  be  a  special 
law,  in  conflict  with  a  constitutional 
provision  prohibiting  a  special  law 
when  a  general  law  can  be  made  ap- 
plicable, there  being  a  prior  general 
law  prohibiting  all  kinds  of  labor  on 
Sunday  (which  seems  not  to  have  pro- 
vided the  same  punishment). 

B.  B«  B. 
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ERNEST  CARLSON 

V. 

CONNECTICUT  COMPANY,  Appt 

CofineoMoMl  Supreme  Court  of  Errors -^  JDeoember  22,  19 19, 

(—  Conn.  — ,  108  Atl.  531.) 

Street  railway  —  incompetent  operatives  —  injury  to  person  on  traek  -— 
liabiUty. 

1.  The  mere  fact  that  an  electric  railway  company  fails  to  provide 
competent  and  experienced  operatives  for  its  car  does  not  render  it 
liable  for  injury  to  a  person  asleep  on  its  track. 

[See  note  on  this  question  beginning  on  page  674.] 


Evidence  —  suificiency  •—  inexperi- 
«ice  of  motomian. 

2.  Operatives  of  a  street  car  cannot 
be  found  to  have  been  incompetent  or 
inexperienced  merely  because  they 
had  been  in  the  company's  employ  only 
a  month  and  had  been  on  a  particular 
run  only  four  or  five  days  at  the  time 
of  the  happening  of  an  accident. 

rSee  25  R.  C.  L.  1216.] 

Trial  —  issue  for  jury  —  absence  of 
facts* 

3.  No  issue  foreign  to  the  facts  in 
evidence  should  be  submitted  to  the 
jury. 

[See  14  R.  C.  L.  786.] 

Nesrligence  —  last  clear  chance  —  ne- 
cessity of  knowledge. 

4.  Knowledge,  actual  or  imputed,  on 
the  part  of  one  accused  of  negligence 
with  respect  to  the  peril  of  a  person 
injured  is  necessaiy  to  bring  into 
operation  the  doctrine  of  last  clear 
chance. 

[See'25  R.  C.  L.  1266.] 


Notice  —  presence  of  person  on  rail* 

way  track. 

6.  Knowledge  of  the  presence  of  a 
person  asleep  beside  an  electric  rail- 
way track  in  the  night  cannot  be  im* 
puted  to  the  company  from  the  mere 
fact  that  he  had  been  there  a  half  or 
three  quarters  of  an  hour,  if  no  car 
had  passed  and  no  employee  of  the 
company  had  been  in  the  vicinity  in 
the  meantime. 

Negligence  —  last  clear  chance  —  ne» 
cessity  of  opportunity  to  avoid  in- 
jury. 

6.  To  render  an  electric  railway 
company  liable  under  the  doctrine  of 
last  clear  chance  for  injury  to  a  per- 
son asleep  on  its  track  by  running 
over  him  with  a  car,  it  must  appear 
that  the  motorman  might  by  the  exer- 
cise of  reasonable  care  have  avoided 
the  injury  after  he  discovered  or 
should  have  discovered  the  peril. 

[See  25  R.  C.  L.  1256.] 


Apfcal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Hart* 
ford  County  (Case^  J.)  iii  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendant's 
negligence.    New  trial  ordered. 


Statement  by  Prentice,  Ch.  J.: 
September  28,  1918,  the  plaintiff 
was  injured  by  being  run  over  by 
one  of  tiie  defendant's  trolley  cars. 
He  was  at  the  time  lying  asleep  by 
the  side  of  the  defendant's  tracks, 
wifh  one  or  both  of  his  feet  extend- 
ing  over  one  of  the  rails.  As  a  re- 
sult of  his  injuries  both  his  feet  had 
to  be  amputated  just  above  the 
ankle. 

The  plaintiff  lived  v^th  and  was 


employed  by  one  Reardon,  who  re- 
sided in  South  Windsor,  and  upon 
the  main  highway  between  Spring- 
field and  Hartford,  along  which  the 
trolley  line  between  those  two  cities 
runs.  The  point  of  injury  was  near 
the  company's  station  No.  28.  The 
trolley  line  was  here  a  single  track, 
one  laid  along  the  east  side  of  the 
traveled  way,  an  improved  road 
surfaced  with  Warrenite.  Its  west- 
erly rail  was  some  5  or  6  feet  east  of 
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the  easterly  edge  of  the  Warrenite. 
The  intervening  space  was  not  im- 
proved for  public  travel.  On  the 
outer,  or  easterly,  side  of  the  east 
rail  was  a  strip  of  land  within  high- 
way limits,  about  9  feet  in  width. 
This  strip  was  wholly  unimproved 
and  unused  by  travelers.  Immedi- 
ately east  of  the  tracks  and  for  a 
distance  of  some  4  or  5  feet,  the 
ground  was  slightly  lower  than  the 
surface  of  the  ties  upon  which  the 
rails  were  laid,  and  from  that  point 
rose  gradually  to  the  highway 
boundary.  At  that  point  the  land 
was  some  2  feet  higher  than  were 
the  tracks.  The  space  easterly  of 
the  tracks  was  covered  with  a 
growth  of  uncut  grass  of  varying 
length.  The  defendant  claimed  that 
this  grass  was  so  high  that  all  of 
the  plaintiiTs  body,  except  his  feet, 
was  concealed  from  view  as  he  lay 
at  the  time  he  was  injured;  the 
plaintiff,  that  it  was  not  of  sufficient 
height  and  character  to  hide  the 
plaintiff  as  he  lay  in  it.  The  time  of 
the  accident  was  about  midnight, 
and  the  place  in  the  open  country  . 
where  there  were  no  street  lights. 

The  plaintiff  had  left  the  home  of 
his  employer,  which  was  near  sta- 
tion No.  38,  on  the  evening  of  the 
day  in  question  to  visit  Hartford. 
He  remained  in  the  city  until  nearly 
11  o'clock,  and  drank  during  that 
time,  as  he  himself  admitted,  two 
glasses  of  beer  and  one  of  whisky. 
At  10 :55  he  boarded  one  of  the  de- 
fendant's cars  to  return  to  his  home. 
At  station  No.  28,  which  is  about  1 
mile  from  his  destination  and  a  half 
mile  south  of  the  fare-limit  station, 
which  was  No.  31,  he,  for  some  rea- 
son which  he  was  unable  to  explain, 
left  the  car  and  started  in  the  direc- 
tion of  his  home  on  foot.  From  that 
time  until  he  was  run  over  by  the  car 
some  one  half  or  three  quarters  of 
an  hour  afterwards,  he  was  not,  as 
far  as  is  known,  seen  by  anyone,  and 
in  the  meantime  no  car  passed  the 
point  of  accident  in  either  direction. 

The  car  which  occasioned  the 
plaintiff's  injuries  was  proceeding  in 
a  southerly  direction  toward  Hart- 
ford.   It  was  equipped  with  a  power- 


ful headlight,  and  was  running  at  a 
speed  variously  estimated  from  15 
miles  an  hour  upward.  In  the  front 
vestibule  of  the  car,  in  addition  to 
the  motormiM*  was  a  constable  of 
the  town  of  South  Windsor  in  uni- 
form. He  was  employed  by  and  act- 
ing under  the  orders  of  the  select- 
men of  the  town  to  keep  a  lookout 
for  persons  or  other  diwtructions 
which  might  be  upon  the  trolley 
tracks  at  a  late  hour  on  Saturday 
nights.  At  that  time  there  was  in 
the  town  a  large  number  of  tobacco 
growers  and  a  very  large  acreage  of 
tobacco.  This  industry  called  to  the 
town  during  the  growing  and  har- 
vesting season  a  large  number  of 
employees,  mere  or  less  of  whom 
were  likely  to  be  found  upon  the 
highway  at  a  later  hour  on  Saturday 
nights  than  at  other  times.  This  the 
defendant  motorman  well  knew,  as 
he  did  also  the  reason  for  the  con- 
stable's presence  on  his  car. 

As  th^  car  approached  and  passed 
the  spot  where  the  plaintiff  lay, 
neither  the  motorman  nor  the  con- 
stable saw  him.  The  motorman,  how- 
ever, felt  a  jar,  which  caused  him 
to  think  that  he  had  run  over  some- 
thing. He  brought  the  car  to  a  stop 
as  soon  as  possible,  and  requested 
the  conductor  to  see  what  had  hap- 
pened. The  latter  investigations  hav- 
ing proved  unsuccessful,  the  motor- 
man  reversed  his  power,  and  backed 
his  car  to  and  beyond  the  point 
where  the  plaintiff  lay.  When  it 
had  fully  passed,  the  rays  of  the 
headlight  revealed  the  presence  of 
the  injured  plaintiff.  The  plaintiff 
claimed  that  the  injury  to  his  right 
leg  viras  caused  by  the  second  pas- 
sage of  the  car ;  the  def MEidant,  that 
both  legs  were  injured  when  the  car 
first  passed. 

The  defendant  claimed  to  have 
shown  that  the  motorman  was  keep- 
ing a  proper  lookout  ahead  and  giv- 
ing proper  attention  to  the  perform- 
ance of  his  duties,  and  that  neither 
he  nor  the  constable,  who  stood  at 
his  side,  saw  the  plaintiff  or  any  por- 
tion of  his  body  before  the  car  stnick 
him,  and  that  their  failure  to  do  so 
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was  due  entirely  to  the  concealed 
position  in  which  the  plaintiff  lay. 

The  assignments  of  error,  five  in 
number,  all  challenge  the  correct- 
ness of  portions  of  the  court^s 
charge  as  follows : 

"  (1)  Now,  as  to  the  first  of  these 
assignments  of  negligence — that  is, 
as  to  the  inexperience  of  the  men — 
it  is  of  course  the  duty  of  the  de- 
fendant to  employ  men  fitted  to  per- 
form their  duties  consistently  with 
the  general  safety  of  the  public. 
But  to  make  any  such  assignment  of 
negligence  effective,  it  must  not  only 
appear  by  a  fair  preponderance  of 
the  evidence  th&t  the  servants  of  the 
defendant  were  actually  inexperi- 
enced men,  but,  further,  that  Carl- 
son's injuries  are  directly  charge- 
able to  that  inexperience. 

**  (2)  I,  of  course,  suggest  to  you 
that  the  law  expeetia  a  high  degree 
of  care  from  one  in  charge  of  a 
powerful  engine  of  this  character,  to 
preserve  not  only  its  own  passengers 
but  other  travelers  who  may  be 
abroad  and  in  the  neighborhood  of 
the  railroad  tracks  from  injury. 
One  in  such  a  situation — ^that  is,  one 
in  the  situation  of  the  motorman — is 
bound  to  keep  strict  watoh  of  his 
road  ahead,  and  to  keep  his  car 
under  control  by  maintaining  only  a 
speed  proper  for  the  surrounding 
conditions.  If,  in  the  fair  exercise 
of  these  precautions,  the  motorman 
actually  did  not  see  Carlson  before 
striking  him,  then  neither  he  nor  his 
principal  is  responsible  here  for 
whatever  injury  was  inflicted  upon 
Carlson  when  the  ear  first  struck 
hincL 

"(3)  Whether  that  negligence  still 
remained  a  proximate  or  efficient 
cause  of  his  injuries  would  depend 
upon  the  entire  situation  then  and 
whether  he  had  been  so  long  on  the 
track  as  to  charge  the  company  with 
^knowledge  of  his  presence  there. 

''(4)  Of  course  his  continued 
presence  on  the  track  in  a  drunken 
stupor,  if  lie  was  in  a  drunken 
stupor,  was  an  act  of  continuing 
negligence;  but  if  his  position  was 
one  which  was  or  ought  to  have  been 
obvious  to  the  motorman  of  an  ap- 
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preaching  car,  I  think  you  must  find 
that  the  negligence  of  the  motor- 
man,  assuming  that  you  find  him  to 
have  been  negligent  under  all  these 
conditions,  was  the  proximate  cause 
of  the  injury  without  reference  to 
any  conduct  of  the  plaintiff,  and  in 
that  event  the  plaintiff  must  have 
a  verdict. 

"  (5)  Remembering  all  the  princi- 
ptos  of  negligence,  as  I  have  sug- 
gested them  to  you,  and  the  specific 
allegations  of  negligence  which  re- 
fer to  this  branch  of  the  case  by 
the  plaintiff,  if  you  find  that  the 
man  was  injured  by  losing  his  re- 
maining foot  on  this  second  trip  of 
the  car,  I  think  the  question  of  con- 
tributory negligence  is  removed — 
absolutely  removed — from  this  fea- 
ture of  the  case." 

Messrs.  RoUnson,  Robin80ii»  tt  Cole, 

for  appellant: 

It  was  error  to  submit  to  the  jury 
the  question  of  the  company'd  liability 
on  the  ground  of  the  inexperience  of 
its  employees. 

Thomas  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  97  Fed.  245;  Monroe  v.  Hart- 
ford Street  R.  Co.  76  Conn.  201,  56 
Atl.  498. 

Defendant  was  under  no  duty  to 
keep  a  lookout  not  to  injure  plaintiff. 

Morse  v.  Consolidated  R.  Co.  81 
Conn.  395,  71  Atl.  558 ;  36  Cyc.  1473 ; 
Hayden  v.  Fair  Haven  &  W.  R.  Co.  76 
Conn.  355,  56  Atl.  613;  Ferguson  v. 
Connecticut  Co.  .87  Conn.  652,  89  Atl. 
267;  Dickson  v.  Chattanooga  R.  & 
Light  Co.  L.R.A.1917C,  464,  237  Fed. 
352,  150  C.  C.  A.  866;  O'Neil  v.  New 
Haven,  80  Conn.  154,  67  Atl.  487;  Wil- 
son V.  Granby,  47  Conn.  59,  36  Am. 
Rep.  51;  Ward  v.  North  Haven,  43 
Conn.  148 ;  Snow  v.  Coe  Brass  Mfg.  Co. 
80  Conn.  63,  66  Atl.  881. 

The  last  clear  chance  doctrine  was 
not  applicable  to  this  case. 

Bourrett  v.  Chicago  &  N.  W.  R.  Co. 
152  Iowa,  579,  36  L.R.A.(N.SO  959, 
132  N.  W.  978 ;  Dickson  v.  Chattanooga 
R.  &  Light  Co.  L.R.A.1917C,  464,  150 
C.  C.  A.  366,  237  Fed.  352 ;  Dyerson  v. 
Union  P.  R.  Co.  7  L.R.A.(N.S.)  132, 
note;  Wilson  v.  Illinois  C.  R.  Co.  150 
Iowa,  33,  34  L.R.A.(N.S.)  687,  129  N. 
W.  340;  Nehring  v.  Connecticut  Co.  86 
Conn.  109,  45  L.R.A.(N.S.)  896,  84  Atl. 
301,  524;  Hygienic  Ice  Co.  v.  Connecti- 
cut Co.  90  Conn.  21,  96  Atl.  152;  Vizac- 
chero  v.  Rhode  Island  Co.  26  R.  I.  392, 
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69  LJI.A.  188,  69  Atl.  105;  Trigg  v. 
Water,  Light  &  Transit  Co.  215  Mo. 
521,  20  L.R.A.(N.S.)  987,  114  S.  W. 
972;  Denver  City  Tramway  Co.  v. 
Cobb,  90  C.  C.  A.  495,  164  Fed.  41. 

Messrs.  Morris  Blunter,  Jacob 
Schwolsky,  and  Joseph  P.  Tuttle,  for 
appellee: 

Where  a  railroad  has  reason  to  an- 
ticipate the  presence  of  trespassers,  it 
is  bound  to  exercise  due  care  to  detect 
the  presence  of  such  trespassers,  and 
in  case  there  is  a  failure  to  use  such 
due  care  in  maintaining  a  proper 
watch,  and  the  situation  is  such  that 
had  a  proper  lookout  been  kept  the 
peril  of  the  trespasser  would  have 
been  discovered  in  time  to  have  avoid- 
ed injury  by  the  subsequent  use  of 
reasonable  care,  then  the  railroad  is 
liable  to  a  trespasser  even  if  he  was 
injured  before  his  presence  was  dis- 
covered. 

Blackburn  v.  Louisiana  R.  &  Nav. 
Co.  144  La.  520,  80  So.  708;  Fearons  v. 
Kansas  City  Elev.  R.  Co.  180  Mo.  208, 
79  S.  W.  394 ;  Southern  R.  Co.  v.  Chat- 
man,  124  Ga.  1026,  6  L.R.A.(N.S.)  283, 
53  S.  E.  692,  4  Ann.  Cas.  675;  McKeon 
v.  Steinway  R.  Co.  20  App.  Div.  601, 
47  N.  Y.  Supp.  376;  Texas  &  P.  R.  Co. 
v.  Barrett,  23  Tex.  Civ.  App.  545,  57 
S.  W.  602;  Louisville  R.  Co.  v.  Hoskins, 
28  Ky.  L.  Rep.  124,  88  S.  W.  1087 ;  Chat- 
tanooga R.  &  Light  Co.  V.  Wallace,  23 
Ga.  App.  554,  99  S.  E.  57;  Mathison  v. 
Staten  Island  Midland  R.  Co.  66  App. 
Div.  610,  72  N.  Y.  Supp.  954;  McCar- 
thy V.  New  York,  N.  H.  &  H.  R.  Co. 
153  C.  C.  A.  406,  240  Fed.  602;  Epp- 
stein  V.  Missouri  P.  'R.  Co.  197  Mo. 
720,  94  S.  W.  967 ;  Tro janowski  v.  Chi- 
cago &  N.  W.  R.  Co.  163  Wis.  76,  157 
S.  W.  536;  Rice  v.  Jefferson  City 
Bridge  &  Transit  Co.  —  Mo.  App.  — , 
186  S.  W.  568;  Gray  v.  Wabash  R.  Co. 
— •  Mo.  App.  — ,  198  S.  W.  1137;  Glenn 
v.  Louisville  &  N.  R.  Co.  28  Ky.  L.  Rep. 
949,  90  S.  W.  975;  Louisville  &  N.  R. 
Co.  V.  Daniel,  122  Ky.  256,  3  L.R.A. 
(N.S.)  1190,  91  S.  W.  691;  Williams  v. 
Metropolitan  Street  R.  Co.  114  Mo. 
App.  1,  89  S.  W.  59;  36  Cyc.  1487; 
Brown  v.  Boston  &  M.  R.  Co.  73  N.  H. 
568,  64  Atl.  194;  Elliott  v.  New  York, 
N.  H.  &  H.  R.  Co.  83  Conn.  320,  76  Atl. 
298;  Goudreau  v.  Connecticut  Co.  84 
Conn.  406,  80  Atl.  281 ;  Nehring  v.  Con- 
necticut Co.  86  Conn.  109,  45  L.R.A. 
(N.S.)  896,  84  Atl.  301,  524;  Fine  v. 
Connecticut  Co.  92  Conn.  626,  103  Atl. 
901. 

The  judge  in  his  charge  merely  lays 


down  the  rule  of  reasonable  care  un- 
der the  particular  circumstances. 

McAdam  v.  Central  R.  &  Electric 
Co.  67  Conn.  445,  35  Atl.  341 ;  Nelson 
V.  Branford  Lighting  &  Water  Co.  75 
Conn.  548,  54  AtU  303,  13  Am.  Ne^. 
Rep.  490. 

The  situation  was  such  that  reason- 
able care  would,  relatively  speakins:, 
require  the  exercise  of  a  high  degree 
of  care 

Cutler  V.  Putnam  Light  &  P.  Co.  80 
Conn.  470,  68  Atl.  1006. 

The  defendant  cannot  complain  that 
the  court  has  required  too  high  a  de- 
gree of  care,  for  in  such  a  situation 
reasonable  care  is,  relatively  speaking:, 
a  high  degree  of  care. 

Laufer  v.  Bridgeport  Traction  Co. 
68  Conn.  475,  37  L.R.A.  538,  87  AtL 
379;  Hayden  v.  Fair  Haven  &  W.  R. 
Co.  76  Conn.  855,  56  Atl.  618 ;  36  Cyc. 
1477. 

Prentice,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

The  portion  of  the  charge  first 
complained  of  was  called  out  by  the 
allegation  in  the  complaint  that  the 
plaintiff's  injuries  were  caused, 
among  other  things,  by  the  defend- 
ant's negligence  in  failing*  to  pro- 
vide competent  and  experienced 
operatives  for  its  car.  This  was  not 
a  good  allegation  of  actionable  neg^- 
ligence.       Had     its  ^ 

charge  been  well  Kcomp^"i?t*^^ 
founded,     the     de-  op«"-*t*7e»- 

j.vrv«*xv«x«v»,        *'*'^        ^\     injury  to  person 

fendant  would  not  o«  trMic— 
for  that  cause  alone  "*»*»"*»• 
have  rendered  itself  liable  to  the 
plaintiff.  Whether  those  concerned 
in  the  operation  of  the  car  were  com- 
petent or  incompetent,  experienced 
or  inexperienced,  the  defendant 
would  not  be  liable  in  this  action  in 
either  event,  in  the  absence  of  some 
negligent  act  or  omission  on  their 
part.  If  there  was  no  such  act  or 
omission,  there  would  be  no  liabil- 
ity on  the  part  of  the  defendant, 
however  inexperienced,  incompe- 
tent, and  unfit  for  their  tasks  the 
defendant's  employees  may  have 
been.  If  there  was  such  act  or 
omission  contributing  to  the  plain- 
tiff's injuries,  the  defendant  would 
be  liable,  however  experienced  and 
ideally  competent  the  neg:ligent  act- 
or servtot  was.     The  liability  of 
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ihe  defendant,  if  any,  must  find  its 
basis  in  negligent  conduct  on  the 
part  of  its  servant  or  servants.  It 
cannot  rest  upon  their  \^nt  of 
qualification  for  their  task  alone. 
Monroe  v.  Hartford  Street  B.  Co. 
76  Conn.  201,  209,  56  Atl.  498. 

The  instruction  given,  considered 
in  the  abstract,  is  perhaps  not  open 
to  criticism,  and,  if  rightly  under- 
stood and  applied,  would  not  be  ob- 
jectionable. As  furnishing  the  rule 
^or  the  guidance  of  a  jury  under 
concrete  conditions  like  those  pre- 
sented by  the  case  at  bar,  it  is,  how- 
ever, open  to  the  objections,  of 
practical  importance,  that  it  was 
calculated  to  give  the  jury  the  im- 
pression that  actionable  negligence 
on  the  part  of  the  defendant  might 
be  predicated  upon  its  employment 
of  incompetent  and  inexperienced 
servants;  that  it  tended  to  divert 
the  attention  of  the  jury  from  the 
real  issue ;  that  is  to  say,  whether  or 
not  the  defendant's  employees  were 
.guilty  of  negligent  conduct  in  the 
operation  of  its  car,  to  one  of  itself 
immaterial,  and  impliedly,  at  least, 
invited  them  to  find  a  ground  of  re- 
covery in  that  which  in  and  of  itself 
would  not  create  liability ;  and  that 
it  submitted  to  their  consideration 
as  cimstitttting  an  issue  matter 
which  the  evidence  did  not  raise  to 
the  dignity  of  one. 

With  respect  to  the  latter  matter 
it  is  to  be  remembered  that  the  only 
evidence  upon  which  a  finding  of  the 
motorman's  and  conductor's  inex- 
perience and  incapacity  could  be 
predicated  was  that  they  were  spare 
hands,  who  had  been  in  the  defend- 
ant's employ  only  a  month  and  been 
on  the  South  Windsor  run  only  four 
or  five  days.  For  aught  that  ap- 
pears they  may  have  had  long  ex- 
X)erience  elsewhere  and  been  fit  and 
competent  in  a  high  degree.    Mani- 

ifestly  the  jury 
fiTflfti^n^-  could    not    reason- 

Ime^perlene*  o#     ably       haVC       foUUd 

that  they  were 
either  inexperienced  or  incapable 
upon  such  proof  alone.  An  instruc- 
tion which  left  the  door  even  slight- 
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ly  ajar  for  the  entrance  of  a  finding 
of  negligence  on  the  defendant's 
part  which  did  not  arise  out  of  the 
acts  of  its  servants  was  calculated 
to  do  the  defendant  harm.  "It  is 
the  duty  of  the  court  to  submit  to 
the   jury   no   issue  ^  ,  ,  . 

«         •         1      i.1.      ^     J.      Trial— i«»iie  for 
foreign  to  the  facts    |ary-ab«enoe  of 

in  evidence,  or  in  '*®*** 
respect  to  which  no  evidence  has 
been  offered."  Fine  v.  Connecticut 
Co.  92  Conn.  626,  630,  103  Atl.  902. 
The  third  and  fourth  of  the  crit- 
icized passages  were  used  in  con- 
nection with  the  court's  instruct 
tions  touching  the  so-called  last 
clear  chance  doctrine  invoked  by 
the  plaintiff  to  avoid  the  effect  of  his 
own  negligence  in  placing  himself 
in  the  dangerous  position  in  which 
he  was  when  injured.  Knowledge, 
actual  or  imputed,  j^^_„,^„^^ 

on    the    part    of   the   immteUmn 


defendant  or  its  S^^V/di^.  *^' 
agents,  of  the  plain- 
tiff's exposure  where  he  lay,  was  a 
vitally  important  factor  in  the  ap- 
plication of  the  principles  under 
consideration.  Given  that,  it  would 
be  difficult  indeed  for  the  defendant 
to  escape  liability.  In  the  first  of 
the  two  passages  the  court  plainly 
implies  that  such  knowledge  might 
be  imputed  to  the  defendant  from 
the  mere  lapse  of  time  during  which 
he  had  lain  where  he  was  when  in- 
jured. When  it  is  remembered  that 
the  spot  where  he  wittingly  or  un- 
wittingly sought  a  resting  place 
was  one  quite  away  from  the 
traveled  roadway  and  in  the  un- 
lighted  country;  that  his  body  was 
more  or  less  concealed  by  the  grow- 
ing grass  in  which  he  lay ;  that  the 
time  was  near  midnight;  that  he 
had  been  there  not  more  than  one 
half  to  three  quarters  of  an  hour; 
that  no  car  had  passed  meanwhile ; 
that  no  servant  or  agent  of  the  de- 
fendant had* had  occasion  during 
that  time  to  be  in  that  vicinity;  and 
that,  as  far  as  appears,  no  person 
knew  of  his  whereabouts  after  he 
started  to  walk  home, — it  is  clear, 
that  conditions  justifying  the  im- 
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putation  to  the  defendant  of  knowl- 

lftlee-pre«*nc«     ^^6    of    the    plain- 

ef  penioB  o«        tiiTs     presence     in 

ralfwax  traelc.        ^j^     ^^^^      y^^     ^j^^ 

side  of  its  tracks  were  absolutely 
wantin:gr«  Clearly  the  defendant 
could  not,  upon  the  evidence,  reason- 
ably be  charged  with  knowledge 
that  the  plajntijff  lay  where  he  did, 
except  as  such  knowledge  was  or 
ought  to  have  been  gained  by  the 
motorman  as  his  car  approached 
the  scene  of  the  accident. 

Passing  now  to  the  second  of  the 
two  passages  which  immediately 
followed  the  first,  we  And  the  court 
saying  to  the  jury  that,  although 
the  plaintiff,  in  remaining  where  he 
was,  was  guilty  of  continuing  neg- 
ligence, yet  if  his  position  was  one 
which  was  or  ought  to  have  been 
obvious  to  the  motorman,  they  must 
find  that  the  latt^s  negligence,  as- 
suming that  he  was  negligent,  Was 
the  proximate  cause  of  the  plain- 
tiff's injury  without  reference  to 
any  conduct  of  the  latter,  and  that, 
in  that  event,  the  plaintiff  must 
have  a  verdict.  This  instruction 
predicated  liability  upon  the  ac- 
quisition   by    the    motorman     of 


lity  off 
opportvmtty  to 


knowledge,  either  actual  or  i&iplied, 
of  the  plaintiff's  exposed  position, 
and  ignored  another  condition  of 
equal  importance,  to  wit,  that  the 
motorman  subsequently  had  tiie  op- 
portunity, by  the 
exercise  of  reason-  235*^^*5r»»«» 
able  care,  to  sa^e 
the  plaintiff  from 
harnL  Fine  v. 
Connecticut  Co.  92  Ccma.  626,  631, 
leSAtl.  901.  Under  the  charge  the 
company  would,  in  the  application 
of  the  last  clear  chance  doctrine,  be 
liable^  notwithstanding  the  plain- 
tiff's contributory  negligence,  if  the 
motorman  failed  to  stop  his  car  and 
thus  save  the  plaintiff  from  harm, 
although  the  plaintiff  was  hit  the 
very  instant  after  the  motorman  be- 
came, or  ought  to  have  become, 
aware  of  the  plaintiff's  danger. 

As  there  must  be  a  new  trial,  it 
is  unnecessary  to  inquire  whether 
or  not  the  defendant's  third  and 
fifth  assignments  of  error  are  well 
made. 

There  is  error,  and  a  new  trial  is 
ordered. 

The  other  Judges  concur. 


ANNOTATION. 

Employment  of  Bnconpelent,  inexperienced,  or  negligent  employee  as  mdi 
peudeiit  groynd  of  negligenae  toward  one  otfier  dma  an  enpioyee. 


The  present  annotation  is  confined 
to  cases  which  treat  the  question  of 
employment  of  an  incompetent,  inex- 
perienced^ or  negligent  employee  as  an 
independent  ground  of  negligence 
which  itself  will  render  the  employ- 
er liable  for  injury  to  one  other  than 
an  employee,  regardless  of  any  negli- 
gent act  or  omission  upon  the  part  of 
the  servant  at  the  time  of  the  infliction 
of  the  injury.  This  limitation  ex- 
cludes cases  such  as  Baltimore  Eleva- 
tor Co.  V.  Neal  (1886)  65  Md.  488,  5 
Atl.  338;  Laning  v.  New  York  C.  R.  Co, 
(1872)  49  N.  Y.  521,  10  Am.  Rep.  417, 
16  Am.  Neg.  Cas.  747;  Core  v.  Ohio 
River  R.  Co,  (1893)  38  W.  Va.  456,  18 
S.  E.  696;  Kliefoth  v.  North  Western 
Iron  Co.  (1898)  98  Wis.  495,  74  N.  W. 
356,  which  relate  solely  to  the  duty  of 


a  master  to  omt  servant  in  respect  to 
the  empleyment  and  retwition  of  com- 
petent and  experienced  coservants, — 
fellow  servant  oases  having  been  re- 
peatedly held  to  belong  to  a  class  dif- 
ferent from  that  into  which  the  cases 
involving  tifie  liability  of  a  master  for 
injury  to  a  third  person  resulting 
from  the  act  or  omission  of  a  servant 
fall.  For  cases  making  such  a  distinc- 
tion, see  Ragas  v.  Douglas  (1916)  139 
La.  773,  72  So.  242;  and  Fonda  v.  St. 
Paul  City  R.  Co.  (1898)  71  Mkui.  438, 
70  Am.  St  Rep.  841,  74  N.  W.  166. 

It  seems  clear  that  at  least  so  far  as 
the  liability  of  a  master  to  a  third  per- 
son is  concerned,  his  failure  to  hire 
only  competent  and  eiq)erienced  serv- 
ants cannot  in  itself  constitute  action- 
able negligence,  but  that  liability,  if 
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any,  mast  be  prMUcated  upon  t^e 
witmgf  ttl  act  or  omission  of  tke  serv- 
ant at  tlie  time  of  the  inllietion  of  the 
injaiy  eompiained  of,  or  at  least  apon 
an  act  or  omission  which  in  the  case 
of  an  experienced  or  competent  penon 
would  liave  iMoa  wronifful.  (The 
qnalifyinfir  clause  is  inserted  to  meet 
the  situation  where  the  senrant,  be- 
cause of  his  Inexperience  or  physical 
incapacity,  is  absolved  from  personal 
fault  in  doinsr  or  omittinir  wiiat  an  ex- 
perienced or  competent  servant  in  the 
exercise  of  reasonable  care,  would  not 
have  done  or  omitted.  It  does  not  vary 
the  principle,  but  merely  tests  the 
question  of  negligeiice  vel  non  upon 
the  particular  occasion  by  applying  to 
the  conduct  of  the  inexperienced  serv- 
ant tile  standard  of  care  applicable  to 
the  conduct;  of  an  experienced  and 
competent  person.  If  tested  by  that 
^^tandard,  and  thore  was  no  negligence, 
the  inexperience  or  incompetence  of 
the  servant  is  entirely  immateriaL) 
This  conclusion  is  supported  not  only 
by  that  great  mass  of  cases  in  which 
it  seemingly  has  been  assumed  that 
liability  must  be  based  on  the  negli- 
erent  act  or  omission  of  the  servant, 
but  also  by  the  comparatively  limited 
number  of  cases  which  have  been 
passed  squarely  upon  the  question 
whether  or  not  the  failure  of  an  em- 
ployer to  furnish  a  competent  and  ex- 
perienced servant  in  itself  constitutes 
actionable  negligence.  As  to  the  lat- 
ter cases,  which  are  the  ones  primarily 
under  consideration,  it  is  practically 
impossible  to  make  a  complete  collec- 
tion, but  enough  have  been  gathered  to 
fully  demonstrate  the  soundness  of  the 
rule  that  the  employment  of  an  incom- 
petent, inexperienced;  or  negligent 
servant  generally  does  not  constitute 
an  independent  ground  of  negligence, 
at  least  with  reference  to  third  per- 
sons. 

Perhaps  no  better  illustration  of  the 
rule  can  be  given  than  is  afforded  by 
the  cases  which  involve  the  liability 
of  the  proprietor  of  a  public  convey- 
ance for  injuries  to  a  third  person 
predicated  upon  the  alleged  incompe- 
tence or  inexperience  of  the  employee 
or  employees  pfatced  in  charge  of  such 
a  conveyance  by  the  proprietor.     In 


tWs  class  of  cases  the  rule  clearly  is, 
tiut  while  it  is  generally  conceded  that 
it  is  the  duty  of  the  owner  of  danger- 
ous agencies  or  instrumentalities  such 
as  steam  and  electric  trains  and  cars, 
stagecoaches,  hacks,  taxicabs,  eleva- 
tors, etc.,  to  use  reasonable  diligence 
in  the  selecting  of  competent  and 
careful  operators,  drivers,  etc.,  such  a 
carrier  is  liable,  if  at  all,  only  for  in- 
juries to  a  i^ird  person  which  result 
fktmi  such  incompetency,  inexperi- 
ence, or  inefficiency;  and  that  it  is  the 
incompetent  or  negligent  act  of  the 
servant,  and  not  the  act  of  employ- 
ment of  the  incompetent  servant  itself, 
that  gives  rise  to  the  liability.  To  this 
effect  is  the  decision  in  the  reported, 
case  (Gablson  v.  CONNBancnrr  Co. 
ante,  569),  wherein  the  court  de- 
clared the  rule  to  be  that  under  a  com- 
plaint charging  defendant  with  neg- 
ligence in  failing  to  provide  competent 
and  experienced  operators  for  its  elec- 
tric trolley  car  which  ran  over  plain- 
tiff, the  liability  of  the  defendant,  if 
any,  must  find  its  basis  in  negligent 
conduct  on  the  part  of  its  servants, 
regardless  of  their  inexperience  or  in- 
competency, since  the  employment  of 
incompetent  and  inexperienced  serv- 
ants is  not  in  itself  a  ground  of  negli- 
gence. Arid  in  Denver  City  Tramway 
Co.  V.  Cowan  (Idll)  51  Oslo.  64,  116 
Pac.  186,  an  action  for  injuries  sus- 
tained in  attempting  to  board  a  street 
car,  in  which  the  complaint,  among 
other  things,  alleged  that  the  serv- 
ants in  charge  of  the  car  were  reck- 
less, inexperienced,  and  inattentive  to 
their  duties, — all  of  which  was  known 
or  ought  to  have  been  known  to  the 
company, — ^it  was  held  that  the  right 
of  recovery  depended  upon  the  negli- 
gence of  the  servants  at  the  time  of  the 
accident,  and  that  the  general  incom- 
petency of  the  servants  was  not  in- 
volved. White,  J.,  in  reaching  this 
conclusion  said:  '*In  the  case  at  bar, 
neither  the  condition  of  the  car  nor  the 
incompetency  of  the  servants  is  in- 
volved. The  plaintiff  could  recover 
only  by  i^owing  that  the  servants  of 
defendant  in  charge  of  the  car  were 
guilty  of  negligence,  resulting  in  his 
injuries  at  the  time  and  place  alleged. 
The  only  way  in  which  to  establish 
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such  negligence  was  by  showing  that 
such  servants,  then  and  there,  started 
the  car  without  giving  plaintiff  suffi- 
cient time  to  safely  board  the  same. 
Indeed,  that  is  the  only  issue  made  by 
the  pleadings  or  sought  to  be  sustained 
by  the  evidence.  If  defendant's  serv- 
ants were  not  negligent  at  the  time 
plaintiff  sustained  the  injuries  of 
which  he  complains,  it  was  wholly  im» 
material  how  habitually  and  recklessly 
negligent  they  might  have  been  prior 
thereto;  or,  if  they  were  negligent 
then,  how  careful  and  prudent  they 
had  previously  been.  The  incompe- 
tency of  the  servants,  and  notice  there- 
of on  the  part  of  defendant,  because 
of  the  nature  of  the  case,  were  wholly 
immaterial,  and  the  case  must  neces- 
sarily be  determined  under  the  general 
rule."  So,  in  Minot  v.  Snavely  (1909) 
97  C.  C.  A.  80,  172  Fed.  212,  19  Ann. 
Cas.  996,  which  was  an  action  based 
on  the  alleged  incompetence  and  neg- 
ligence of  the  operator  of  a  passenger 
elevator,  it  was  held  that  the  liability 
of  the  master  depended  wholly  upon 
the  fact  whether  the  person  operating 
the  elevator  was  negligent  at  the  time 
of  the  accident,  and  not  upon  the  ques- 
tion of  his  general  competency  or  in- 
competency, that  being  immaterial. 
Again  in  Davis  v.  Ohio  Valley  Bkg.  & 
T.  Co.  (1908)  127  Ky.  800,  15  L.R.A. 
(N.S.)  402,  106  S.  W.  843,  where  it  was 
contended  that  defendant  was  guilty 
of  negligence  in  permitting  a  boy  to 
run  an  elevator,  the  court  said: 
"Whether  or  not  the  operator  was 
qualified  to  discharge  the  duties  of 
the  place  is  not  a  material  inquiry,  un- 
der our  conception  of  the  law  of  the 
case.  The  operator  was  placed  in 
charge  of  the  elevator  by  appellee.  It 
thus  assumed  responsibility  for  his 
acts.  If  he  permitted  boys  to  play  on 
the  elevator,  or  ride  on  it  in  dangerous 
places,  his  employer  must  be  held  to 
the  same  degree  of  accountability  as 
if  th«  person  in  charge  of  the  elevator 
had  been  a  careful  and  experienced 
man.  The  liability  of  appellee  is  to  be 
tested  in  this  particular  case,  not  by 
the  age,  understanding,  or  fitness  of 
its  employee,  but  by  his  acts.""  And 
in  both  Peck  v.  Neil  (1842)  3  McLean, 
22,  Fed.  Gas.  No.  10,892,  10  Am.  Neg. 


G^s.  664,  and  Peck  v.  Neil  (1842)  S 
McLean,  26,  Fed.  Gas.  No.  10,893, 
which  involved  the  question  of  the 
duty  of  a  carrier  by  stagecoach  to  pro- 
vide competent  drivers,  the  court 
charged  that  a  driver's  "good  or  bad 
conduct  can  only  be  looked  at,  at  the 
time  the  accident  occurred,  or  as  con- 
nected with  the  accident,"  which,  of 
course,  meant  that  it  was  the  particu- 
lar act  or  acts  of  the  driver  at  the 
time  of  the  accident  which  determined 
the  liability  of  the  carrier.  And  in 
this  connection  see  Holladay  v.  Ken- 
nard  (1871)  12  Wall.  (U*  S.)  254,  20 
L.  ed.  890,  wherein  it  was  said  that 
whether  the  driver  of  a  stagecoach  was 
competent  and  such  as  should  have 
been  employed  ''could  only  be  judged 
of  by  what  he  did  or  what  he  neglected 
to  do"  at  the  time  complained  of.  The 
court,  however,  did  say  that  since  the 
position  of  driver  of  the  coach  was 
one  requiring  skill  and  capacity,  it 
would  be  negligent  not  to  employ  a 
person  having  those  qualifications. 

And  for  a  better  reason  it  would 
seem  that  the  same  rule  would  apply 
as  to  servants  coming  in  contact  with 
the  public,  but  not  having  charge  of  a 
so-called  dangerous  agency.     Such  a 
case  was  Oakland  City  Agri.  &  Indus- 
trial Soc.  V.  Bingham   (1891)    4  Ind. 
App.  545,  31  N.  E.  383,  where  in  hold- 
ing that  an  agricultural  society  could 
not  be  held  liable  for  an  assault  on  a 
third  person  on  the  theory  that  it  had 
placed  an  incompetent  policeman   or 
keeper  in  charge  of  its  gate,  the  court 
said  that  an  employer  cannot  be  held 
to  account  for  failing  to  exercise  (^are 
in  the  selection  of  a  suitable  person 
for  a  given  position  unless  the  failure 
to  discharge  the  duties  of  the  position 
properly  resulted  in  an  injury  to  an- 
other, the  theory  being  that  a  master  is 
responsible  only  for  misconduct  even 
in  the  case  of  an  incompetent  servant. 
And  in  both  McNally  v.  Golwell  ( 1892) 
91  Mich.  527,  30  Am.  St  Rep.  494,  52 
N.  W.  70,  and  Rowley  v.  Golwell  ( 1892) 
91  Mich*  537,  52  N.  W.  73,  it  was  held 
that  there  could  be  no  question  made 
as  to  whether  the  defendant  had  neg- 
ligently employed  an  incompetent  serv- 
ant, where  it  does  not  appear  that  such 


ANNO.— EMPLOYMENT  OF  INEXPERIENCED  PERSON. 


577 


incompetency,  if  axy,  was  the  CAuae 
of  the  injury  complained  of. 

However,  it  has  been  broadly  held 
that  the  hmng  of  an  incompetent  serv^ 
ant  is  itself  aii  act  of  neglinrence  ren- 
dering the  master  liable  to  a  liiird  per- 
son for  injaries  resulting  from  a  neg^ 
hgent  act  of  the  servant,  the  theory  be- 
ing that  the  master  is  liable  for  the 
consequences  of  his  negligent  act. 
Thus,  in  Wanstail  v.  Pooley  (1841)  6 
Clark  &  F.  911,  note,  7  Eng.  Reprint, 
940,  note^  where  a  shopkeeper  hired  an 
incompetent  person  to  deliver  goods, 
and  such  servant  negligently  left  a 
truck  in  the  street  whereby  a  traveler 
was  injured  by  falling  over  it,  it  was 
held  that  the  employment  of  the  in** 
competent  was  an  act  of  negligraiGe,, 
since  by  such  employment  the  master 
set  the  whole  thing  in  motion  and  must 
therefore  answer  for  the  consequences. 
It  is  to  be  observed,  however,  that  the 
servant  was  guilty  of  negligence  for 
which  the  master  would  be  responsi- 
ble under  the  doctrine  of  respondeat 
superior,  regardless  of  whether  he  was 
competent  or  not. 

In  another  line  of  cases  the  courts 
have  held  that  persons  or  companies 
employing  dangerous  instrumentali* 
ties  must  exercise  due  care  and  dili* 
gence  to  have  competent  employees  in 
charge  thereof,  and  that  failure  to  do 
so  constitutes  negligence;  but  such 
cases  also  hold  that  the  master  is  not 
liable  by  reason  of  having  employed 
incompetent  servants  unless  such  in- 
competency was  the  proximate  cause 
of  the  injury,  which  qualification 
seems  to  imply  that  the  recovery,  if 
any,  must  be  based  on  the  incompetent 
servant's  wrongful  acts  or  omissions 
at  the  time  of  the  infliction  of  the  in- 
juries complained  of.  Illustration  of 
cases  of  this  character  is  afforded  by 
Illinois  C.  R.  Co.  v.  O'Neill  (1910)  100 
C.  C.  A.  658,  177  Fed,  328;  Sloss-Shef- 
iield  Steel  &  I.  Co.  v.  Bibb  (1910)  1$4 
Ala.  62,  51  So.  345;  Alabama  City,  G. 
A  A-  R.  Co.  V.  Bessiere  (1914)  190  Ala. 
59,  66  So.  805;  Broadstreet  v.  Hall 
(1907)  168  bid.  192,  10  L.R.A.(N.S.) 
933,  120  Am.  St.  Hep.  356,  80  N.  E. 
145;  Ewing  &  Sons  v.  Callahan  (1907) 
32  Ky.  L.  Rep.  537,  105  S.  W.  978; 
Scbafer  V.  Gilmer  (1878)  13  Nev.  330; 
8  AJjJL-<fI. 


and  Hays  v.  Millar  (1874)  77  Pa.  238, 
18  Am.  Rep.  445.  For  instance,  in 
Illinois  C.  R.  Co.  v.  O'Neill  (1910)  100 
G.  C.  A.  658,  177  Fed.  328,  a  railroad 
crossing  accident  case,  the  court  up- 
held a  charge  to  the  jury  to  the  effect, 
that  if  the  engineer  was  incompetent 
or  physically  unfit  to  properly  dis- 
charge his  duties,  it  w^s  negligence 
upon  the  part  of  the  company  to  em- 
ploy  him  for  that  work,  but  the  court 
in  the  charge  complained  of  also  had 
stated  that  in  order  to  recover  upon 
this  ground,  the  jury  must  also  find 
that  such  negligent  hiring  was  the 
cause  of  the  accident. 

Also  of  interest  in  connection  with 
the  present  inquiry  are  those  cases 
which  merely  determine  the  question 
of  the  admissibility  of  evidence  as  to 
the  competency  of  the  servant  whose 
acts  or  omissions  resulted  in  injury  to 
a  third  person,  and  in  which  the  deci« 
sions  were>  based  upon  the  theory  that 
the  only  real  issue  was  as  to  the  neg-. 
ligence  of  the  servant  on  the  particu- 
lar occasion  under  consideration,  or,  in 
other  words,  in  which  the  liability  of 
the  master  was  regarded  a^  resting 
on  the  wrongful  act  of  the  servant  at 
the  time  of  the  accidrnit,  so  that  ques- 
tions, of  general  con^>etency  or  incom- 
petency were  not  elements  for  dis- 
cussion or  determination.  However, 
BO  case  of  this  kind  has  been  discov- 
ered wherein  there  was  a  charge  or 
allegation  of  negligence  in  the  hiring 
of  incompetent  or  inexperienced  em- 
ployees. Consequently,  such  cases,  be- 
ing based,  as  they  are^  on  the  alleged 
negligenee  of  the  servant],  rather  than 
on  the  hiring  of  an  indompetent  serv- 
ant; have  no  direct  bearing  upon  the 
question  of  annotation,  the  evidence 
having  been  offered  in  proof  or  dis- 
proof of  the  charge  of  negligence  on 
the  part  of  the  servant.  Illnstrative  of 
this  class  of  cases  are  Harriman  v. 
Pullman  Palace-Car  Co.  (1898)  29 
C.  C.  A.  194,  56  U.  S.  App.  313,  85  Fed. 
363;  Towle  v.  Pacific  Improv.  Co. 
(1893)  98  Cal.  342,  88  Pac.  207;  Dins- 
more  V.  Wolber  (1899)  85  111.  App. 
152;  and  American  Straw  Board  Co. 
V.  Smith  (1901)  94  Md.  19,  5^  Atl.  414. 
For  instance,  in  Fonda  v.  St.  Paul  City 
R.  Co.  (1898)  71  Minn.  438,  70  Am.  St. 
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Rep.  341,  74  N.  W.  166,  an  action  based 
en  the  al'l€f£fed  negligence  of  a  street 
car  motorman,  evidence  of  the  general 
incompetence  of  such  motorman  was 
declared  inadmissible.  The  court 
said:  *^f  the  motorman  was  negli- 
gent on  this  occasion,  the  defendant  is 
liable,  no  matter  how  competent  he 
was  or  how  habitually  careful  he  had 
been  on  other  occasions.  On  the  oth- 
er hand,  if  he  was  not  negligent  on 
this  occasion,  the  defendant  is  not  lia- 
ble, notwithstanding  that  he  may  have 
been  incompetent  or  habitually  care- 
less on  former  occasions.  The  sole 
issue  (aside  from  that  as  to  plaintiff's 
contributory  negligence)  was  whether 
or  not  the  motorman  was  guilty  of  neg- 
ligence at  the  time  of  the  accident. 
When  the  act  or  omission  is  proved, 
whether  it  be  actionable  negligence  is 
to  be  determined  by  the  character  of 
the  act  or  omission  itself,  and  not  by 
the  character  of  prior  acts  of  the  par- 
ty committing  it.  If  the  plaintiff  could 
offer  testimony  as  to  the  general  in* 
competency  or  as  to  prior  negligent 
acts  or  omissions  of  the  motorman, 
then  with  equal  propriety  the  defend- 
ant, upon  the  issue  of  contributory 
negligence,  might  offer  evidence  of 
plaintifTs  general  carelessness,  or  of 
his  negligent  acts  on  other  occasions. 
Indeed,  we  do  not  see  why  plaintiff 
would  not,  upon  the  same  principle, 
have  the  right  to  introduce  evidence 
that  he  himkelf  was  an  habitually  care- 
ful and  cautious  man.  As  the  liabil- 
ity of  a  master  for  the  acta  of  his 
servant  rests  upon  the  doctrine  of  re- 
spondeat superior,  it  can  make  no  dif- 
ference as-  to  the  admissibility  of  such 
evidence  whether  the  alleged  negligent 
act  was  committed  by  the  servant  or 
by  the  master  in  person.  Hence,  if  the 
eifered  evidence  was  admissible  in  this 
case,  it  would  h^ve  been  equally  com- 
petent had  the  defendant  been  a  nat- 
ural person,  and  operating  the  car 
himself,  to  prove  that  he  was  incom- 
petent to  perform  such  work,  or  had 
performed  it  negligently  on  former 
ocoasioBs."  And  in  Monroe  v.  Hart- 
ford Street  R.  Co.  (1903)  76  Conn.  201, 
56  AtL  498,  an  action  for  damages  for 


the  alleged  negligence  of  the  motor- 
man  of  a  street  car,  it  was  said  that  an 
instruction  perjnitting  the  jury  to  con- 
sider,  in   determining  the  care  used 
in  the  management  of  the  car  at  the 
time  of  the  accident^  ''facts  tending 
to  prove  negligence  in  the  selection  of 
competent  servants,''  would  be  fatal- 
ly erroneous.     It  should  also  be  re- 
membered that  there  are  some  cases 
in  which  the  courts  proceeding  upon 
the  theory  that  the  proprietor  of  a 
public  conveyance  such  as  an  electric 
street  car  must  employ  men  of  ex- 
perience and  competency  have  admit- 
ted evidence  of  this  character,  but  it 
seems  that  such  evidence  is  generally 
regarded   as   merely   bearing  on  the 
question  of  negligence  at  the  time  of 
the  injury  complained  of.     See  Blu- 
menthal  v.  Union  Electric  Co.  (1906) 
129  Iowa,  322,  105  N.  W.  588,  19  Am. 
Neg.  Rep.  235,  and  Fisher  v.  Waupaca 
Electric  Light  &  R.  Co.  (1910)  141  Wis. 
515, 124  N.  W.  1005.    And  the  decisions 
such  as  Jones  v.  Co-operative  Asso. 
of  America  (1912)  109  Me.  448,  L.R.A. 
1915E,  745,  84  Atl.  985,  which  lay  down 
the  rule  that  evidence  of  the  hiring  of 
an  incompetent  servant  is  competent, 
but  not  conclusive,  evidence  of  negli- 
gence w*ith  respect  to  all  consequences 
resulting  from  a  failure  of  duty  on  the 
part  of  such  a  servant, — should  not  be 
confused  with  those  cases  which  de- 
termine whether  or  not  the  hiring  of 
an  incompetent  servant  constitutes  an 
independent    ground    of    negligence. 
Also  excluded  for  lack  of  bearing  on 
the    question    under    annotation    are 
those  cases  ^here  it  appears  that  the 
servant  actually  was  negligent  at  the 
time  of  the  accident,  and  in  which  it 
was  held  that  the  incompetency  of  the 
servant  was  not  a  material  element 
for  the  reason  that  the  employer  was 
responsible   for   the    servant's    negli- 
gence,  whether  he   was   or  was    not 
competent.     See,  for  example.   Grand 
Rapids  &  I.  R.  Co.  v.  Ellison  (1889)  117 
Ind.  234,  20  N.  E.  135,  11  Am.  Neg. 
Cas.  445,  and  Chesapeake  &  O.  R.  Co. 
v.  Francisco    (1912)    149  Ky.  807,  42 
L.R.A.(N.S.)  83,  148  S.  W.  46,  2  N.  C. 
C.  A.  636.  G.  J.  C. 
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/Uittote  StiptetMe  Court  ^  Veceniher  17,   lOS^m 
(_  Ili  — ,  125  N.  E.  714.) 

Corporation  —  acting  rnider  changed  name  —  effect. 

1.  Failure  legally  to  effect  a  change  of  corporate  name  does  not  render 
the  officers  acting  under  the  new  name  liable  for  the  corporate  debts  as 
partners,  under  a  statute  providing  that  all  assuming  to  act  as  a  cor- 
poration without  complying  with  the  provisions  of  the  act  before  all  stock 
named  in  the  articles  of  incorporation  shall  be  subscribed  in  good  faith 
shall  be  so  liable.  , 

{See  note  on  this  question  bcgining  on  page  583,] 

—  acting  withowt  incorporation  -^  Estoppel  —  acting  under  wrong  cor- 
porate name  —  receiving  considera* 
tion. 

4.  A  corporation  will  not  be  permit- 
ted to  take  advantage  of  having  acted 
under  a  wrong  name  after  receiving 
the  consideration. 

—  attempted  change  of  name  —  lia- 
bility on  contracts. 

5.  A  corporation  is  not  relieved  from 
liability  on  its  contracts  by  the  fact 
that  they  are  entered  into  under  a 
name  which  it  has  attempted  to  as- 
sume without  complying  with  the  re- 
quirements necessary  to  effect  a 
change  of  name. 


partnership  liability. 

2.  When  individuals  act  under  a  cor- 
porate from  and  in  a  corporate  name 
when  there  is  no  corporation  in  fact, 
they  are  liable  as  partners. 

[See  20  R.  a  L.  844,  845.] 

—  power  to  change  name. 

3.  A  corporation  has  no  power  of 
itself  to  change  or  alter  the  name  orig- 
inally selected  by  it  without  comply- 
ing with  such  form  of  proceeding  as 
may  be  prescribed  by  law. 

[See  7  R.  C.  L.  128.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Second  Branch  of  the 
Appellate  Court,  First  District,  affirming  a  judgment  of  the  Superior 
Court  for  Cook  County  (Gridley,  J.)  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  for  grain  sold  and  de- 
livered by  plaintiff  to  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Vincent  D.  Wyman,  Harry  Beach,  Priv.  Corp.  §§  275,  373,  375; 
C.  Kinne,  and  Charles  £.  Carpenter^     McGary  v.  People,  45  N.  Y.  153;  Reg. 


for  appellant: 

The  name  of  a  corporation  is  an  es- 
sential element  of  the  corporation's 
existence.    It  is  in  fact  its  very  being. 

Newby  v.  Oregon  C.  R.  Co.  Deady, 
616,  Fed.  Cas.  No.  10,144;  Campbell  v. 
J.  I.  Campbell  Co.  117  La.  410,  41  So. 
696;  Cincinnati  Cooperage  Co.  v.  Bate, 
14  Ky.  L.  Rep.  469,  affirmed  in  96  Ky. 
356,  49  Am.  St.  Rep.  300,  26  B.  W.  588; 
1  Bl.  Com.  474;  Walker,  Am.  Law,  9th 
ed.  232. 

A  corporation  has  no  power  to 
change  or  alter  its  name  except  as 
provided  by  statute. 


V.  Registrar,  10  Q.  B.  839, 116  Eng.  Re- 
print, 318;  De  Bow  v.  People,  1  Denio, 
9;  Sykes  v.  People,  132  111.  35,  23  N.  E. 
391. 

No  change  of  corporate  name  is  ac- 
complished until  certificates  as  re- 
quired by  statute,  showing  that  the 
necessary  steps  have  been  taken,  have 
been  filed  in  the  office  of  the  secretary 
of  state  and  the  recorder  of  deeds. 

Distilling  k  Cattle  Feeding  Co.  v. 

People,  161  111.  101,  43  N.  E.  779;  W. 

Scheidel  Coil  Co.  v.  Rose,  242  111.  484, 

90  N.  E.  221. 

'  Contracts  in  the  name  of  an  alleged 
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corporation  having  no  authority  to  do 
li>usinesa  impose  personal  liability 
upon  the  officers  or  asrents  transacting 
«uch  business  in  the  corporate  name. 

Joseph  T.  Ryerson  &  Son  v.  Shaw, 
277  111.  524,  115  N.  E.  650;  Gunderson 
V.  Illinois  Trust  &  Sav.  Bank,  199  111. 
422,  65  N.  E.  326 ;  Richardson  Fueling 
Co.  V.  Seymour,  235  111.  322,  86  N.  E. 
496;  Loverin  v.  McLaughlin,  161  111. 
417,  44  N.  E.  99;  Robinson  v.  Harris, 
5  Ky.  L.  Rep.  928  (abstract) ;  Fuller 
V.  Rowe,  57  N.  Y.  26 ;  Robinson  v.  First 
Nat.  Bank,  —  Tex.  Civ.  App.  — ,  79 
S.  W.  103;  Cincinnati  Cooperage  Co.  v. 
Bate,  14  Ky.  L.  Rep.  469,  affirmed  in  96 
Ky.  356,  49  Am,  St.  Rep.  300,  26  S.  W. 
538;  Campbell  v.  J.  I.  Campbell  Co. 
117  La.  410,  41  So.  696;  Senn  v.  Levy, 
111  Ky.  324,  63  S.  W.  776;  Guckert  v. 
Hacke,  159  Pa.  303,  28  Atl.  249;  Moke- 
lumne  Hill  Canal  &  Min.  Co.  v.  Wood- 
bury, 14  Cal.  424,  73  Am.  Dec.  658; 
Harrill  v.  Davis,  22  L.R.A.(N.S.)  1153, 
94  C.  C.  A.  47,  168  Fed.  189. 

Defendants  who  are  shown  to  have 
transacted  business  in  a  corporate 
name,  the  use  of  which  has  not  been 
authorized  by  proper  charter  or  pro- 
ceedings, have  the  burden  of  showing 
they  have  complied  with  the  statute. 

McCormick  v.  Seeberger,  73  111.  App. 
95;  Bigelow  v.  Gregory,  73  111.  197; 
Richardson  Fueling  Co.  v.  Seymour, 
235  111.  319,  85  N.  E.  496;  Joseph  T. 
Ryerson  &  Son  v.  Shaw,  277  111.  525, 
115  N.  E.  650. 

There  is  no  estoppel  on  the  part  of 
creditors  to  deny  corporate  existence. 

Loverin  v.  McLaughlin,  161  111.  417, 
44  N.  E.  99 ;  Joseph  T.  Ryerson  &  Son 
T.  Shaw,  supra. 

Messrs.  Mayer,  Meyer,  Austrian,  ft 
Piatt  for  appellee: 

A  change  of  name  is  not  a  change  of 
corporate  organization. 

Illinois  Watch  Case  Co.  v.  Pearson, 
140  III.  423,  16  L.RA.  429,  81  N.  E. 
400, 

A  corporation,  like  an  individual^ 
may  assume  other  names. 

Clement  v.  Lathrop,  18  Fed.  885; 
William  Gilligan  Co.  v.  Casey,  205 
Mass.  26,  91  N.  E.  124;  Minot  v.  Curtis, 
7  Mass.  441;  W.  B.  Clarkson  &  Co.  v. 
Cans  S.  S.  Line,  —  Tex.  Civ.  App.  — , 
187  S,  W.  1106;  29  Cyc.  270;  Graham 
V.  Eiszner,  28  111.  App.  269. 

Defendant  cannot  be  held  as  a  part- 
ner. 

Robinson  v.  First  Nat,  Bank,  98  Tex. 
184,  82  S.  W.  505 ;  Sandusky  v.  SidweU, 
173  111.  493,  50  N.  E.  1003;  Loverin  v. 
McLaughlin,  161  111.  417,  44  N.  E.  99; 


Richardson  Fueling  Co.  v.  Seymour, 
235  111.  319,  85  N.  E.  496. 

Cartwrifi^ty  J.,  delivered  the  opin- 
ion of  the  court : 

This  suit  was  begun  in  the  supe- 
rior court  of  Cook  county  by  the 
Pilsen  Brewing  Company,  the  ap- 
pellant, against  William  Wallace, 
the  appellee,  and  R.  D.  Beaird.  The 
declaration  was  the  common  counts 
in  assumpsit  and  a  special  count 
averring  that  Wallace  was  presi- 
dent and  Beaird  secretary  of  a  pre* 
tended  stock  corporation  koown  as 
the  Chicago  Grains  &  Feed  Com- 
pany, and  on. October  1,  1912,  en- 
tered into  a  contract  with  the  plain- 
tiff, in  the  name  of  the  pretended 
corporation,  to  purchase  brewers' 
wet  grains,  but  no  charter  to  con- 
duct said  pretended  corporation 
was  ever  issued  by  the  secretary  of 
state,  or  filed  for  record  in  the  office 
of  the  recorder  of  deeds  of  Cook 
county,  where  the  principal  office  of 
the  pretended  corporation  was  lo- 
cated ;  that  the  plaintiff  delivered  to 
said  corporation  10,000  tons  of  wet 
grains  of  the  value  of  $5,000,  and 
by  means  of  the  premises  and  the 
statute  the  defendants  became  li- 
able to  pay  said  amount  to  the 
plaintiff.  Wallace,  only,  was  served 
with  process,  and  he  appeared  and 
pleaded  the  general  issue.  A  jury 
was  waived,  and  the  cause  was 
tried  by  the  court  upon  a  stipulation 
of  the  facts.  The  court  found  for 
the  defendant,  and  entered  judg- 
ment against  the  plaintiff  for  costs. 
On  appeal  to  the  appellate  court  for 
the  first  district  the  judgment  was 
affirmed  and  that  court  granted  a 
certificate  of  importance  and  an  ap- 
peal to  this  court. 

The  Farmers'  Grain  &  Feed  Com- 
pany was  incorporated  under  the 
Illinois  statute  with  a  capital  stock 
of  $150,000.  On  May  26,  1911,  the 
stockholders  adopted  a  resolution 
increa«iiig  the  capital  stock  to 
$200,000,  but  never  filed  any  certifi- 
cate of  the  increase  in  the  office 
of  the  secretary  of  state  or  the  re- 
corder of  deeds  of  Coc^  county.  On 
June  18,  1912,  the  stockholders 
adopted  a  resolution  to  change  the 
name  of  the  corporation  to  Chicago 


PILBEN  BREWING 

(—  m.  — >  125 

GiBins  &  Feed  Company.  No  certifi- 
cate of  a  change  of  name  was 
made  or  filed  in  the  office  of  the 
secretary  of  state  or  in  the  record- 
er's office  of  Cook  county,  but  the 
corporation  and  its  offioecis  there- 
after did  business  under  the  new 
name.  Wallace  was  a  stockholder, 
owninir  1»S86  id^iares  of  tiie  capital 
stock,  of  the  par  value  of  $100  each, 
and  was  president^  director,  and 
acting  manager  of  the  corporation 
until  June  10^  1913,  when  he  re- 
signed as  president  and  director. 
On  October  1,  1912,  a  contract 
signed  I^  Beaird  as  secretary,  with 
the  knowledge  and  eoiuflent  of  Wal- 
lace, waa  made  with  the  plaintiff  in 
the  name  of  the  Chicago  Grains  & 
Feed  Company,  for  brewers'  wet 
grains,  and  such  grains  were  de- 
hvel'ed  under  the  contract  to  the 
amount  of  94,476.80.  The  plaintiff 
had  no  knowledge  as  to  the  steps 
taken  for  changing  the  name  of  the 
corporation.  On  September  5, 
1913,  an  involuntary  petition  in 
bankruptcy  waa  filed  against  the 
Chicago  Grains  &  Feed  Company, 
and  it  was  adjudicated  a  bankrupt, 
and  plaintiff  filed  its  claim  in  the 
bankruptcy  proceeding  and  received 
a  dividend  of  5  per  cent. 

The  declaration  stated  a  cause  of 
action  under  §  18  of  the  Act  Con- 
cerning Corporations  (Kurd's  Rev. 
Stat.  1917,  chap.  32),  on  account  of 
a  failure  to  comply  with  provisions 
of  that  act,  but  the  evidence  did  not 
establish  a  liability  under  that  sec- 
tion. It  provides  that,  if  any  per- 
son or  persons  being  or  pretending 
to  be  an  officer  or  agent  or  board 
of  directors  of  any  stock  corpora- 
tion or  pretended  stock  corporation 
shall  assume  to  exercise  corporate 
powers  or  use  the  name  of  any 
such  corporation  or  pretended  cor- 
poration without  complying  with 
the  provisions  of  that  act  before  all 
stock  named  in  the  articles  of  cor- 
poration shall  be  subscribed  in  good 
faith,  they  shall  be  jointly  and 
severally  liable  for  all  debts  and  lia- 
bilities made  by  them  and  con- 
trarted  in  the  name  of  such  cor- 
poration or  pretended  corporation. 


the  a:;r^  — "*- 
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The  liability  declared  by  that  sec- 
tion is  incurred  only  by  a  failure  to 
comply  with  the  provisions  of  thaft 
act,  and  as  it  does 
not  make  any  pro-  meSSTii^S^ 
vision  for 
change  of  name  of 
A  corporation,  and  there  was  no 
failure  to  comply  with  its  terms  in 
the  organisation  of  the  Farmere'' 
Grain  &  Feed  Company,  the  defend- 
ant did  not  become  liable  by  virtue 
of  that  section.  If  a  liability  ex- 
ifitedt  it  was  not  statutory,  but  arose 
from  a  failure  to  comply  with  the 
provisions  of  another  act  authorizr- 
ing  changing  the  names  of  corpora- 
tions, which  contains  no  similar 
provision.  If  there  was  a  liability, 
it  reaped  upon  the  rule  of  law  that 
when  individuals  act  under  a  cor- 
p<Mrate  form  and  in  a  corporate 
name,  when  there 
iSy  m  fact,  no  cort  ine<»v9M>«tioK— 
poration,  they  have  RSJiift?.*'*^ 
not  thereby  ab- 
solved themselves  from  personal 
liability  and  are  liable  as  partners. 
Ind^endently  of  §  18,  a  company 
which  is  not  a  corporate  body  is  a 
partnership  composed  of  the  officers 
and  subscribers  to  the  articles  of 
association.  Bigdow  v.  Gregory,  78 
111.  197 ;  Loverin  v.  McLaughlin,  161 
111.  417,  44  N.E.  99 ;  Joseph  T.  Ryer- 
son  &  Son  v.  Shaw,  277  111*  524,  115 
N.  E.  650. 

The  act  concerning  corporations, 
under  which  the  Farmers'  Grain  & 
Feed  Company  was  organized,  pro- 
vides that  persons  proposing  to 
form  a  corporation  under  the  act 
shall  make  a  statement  setting 
forth,  with  other  things,  the  name 
of  the  proposed  corporation,  and  the 
name  so  fixed  is  an  essential  part 
of  the  corporate  existence.  A  oor- 
poratibn  has  no  right  or  power,  of 
itself,  to  change 
or  alter  the  name  3?r,r»/««me. 
originaUy  selected 
by  it,  without  complying  with  such 
form  of  preceeding  as  may  be  pre- 
scribed by  law.  7  R.  C.  L.  128.  A 
corporation  cannot,  except  as  au- 
thorized by  law,  change  its  name, 
either  directly  or  by  user ;  but  if  a 
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corporation  acts  by  a  wrong  name  it 

will  not  be  permit- 

?cVffrirde.       tfd  to  a^ail  itself  of 
wroBflT  eorporate  its  own  WTong  after 


coiisi«er«tioii.  rocciving  the  con- 
sideration. Sykes  v. 
People,  132  111.  82,  28  N.  E.  891. 
The  name  of  the  corporation,  the 
Farmers'  Grain  &  Feed  Company, 
was  not  changed,  but  its  busi- 
ness was  continued  by  the  same 
officers  under  the  new  name  on  the 
assumption  that 'a  change  had  been 
made.  There  may  be  circumstances 
perhaps  justifying  a  conclusion  that 
a  change  of  name  amounts  to  a 
destruction  of  the  corporation.  It 
was  held  in  Cincinnati  Cooperage 
Co.  V.  Bate,  96  Ky.  356,  49  Am.  St. 
Rep.  800,  26  S.  W.  538,  that  an  un- 
authorized change  of  name  under 
the  circumstances  of  that  case  was 
an  abandonment  not  only  of  the  cor- 
porate name,  but  of  the  corporation 
itself,  and  that  an  attempted  sub- 
stitution of  a  new  name  made  the 
members  of  the  corporation  liable 
as  partners,  under  contracts  en- 
tered into  in  the  substituted  name. 
Individuals  had  acquired  the  entire 
stock  of  a  corporation,  and,  with- 
out taking  any  legal  steps,  changed 
the  name  of  the  corporation  to  the 
names  of  the  individuals,  and  by  the 
substituted  name  accepted  a  draft, 
and  it  was  held  that  the  effect  of 
the  change  of  the  name  was  an 
abandonment  of  both  the  corporate 
name  and  the  corporation.  That 
case  was  so  different  in  its  facts  as 
to  have  no  legitimate  bearing  on 
this  case,  in  which  there  was  an 
abortive  attempt  to  change  the 
name  of  the  corporation  as  author- 
ized by  the  statute.  The  law  was 
complied  with  so  far  as  the  resolu- 
tion of  the  stockholders  was  con- 
cerned, and  the  only  failure  to  com- 
plete the  change  was  in  not  having 
the  change  filed  in  the  office  of  the 
secretary  of  state  and  recorded  in 
the  recorder's  office.  For  that  fail- 
ure the  name  was  not  in  fact 
changed,  and  the  original  corpora- 
tion continued  without  any  change 
of  name  and  carried  on  business  as 
before,     under     an     unauthorized 


name.  If  the  corporation  was  liable 
on  the  contract,  the  defendant  was 
not.  If  there  had  been  an  actual 
change  of  name,  it  would  not  have 
affected  in  any  manner  the  identity 
of  the  corporation,  or  added  to  or 
detracted  from  ite  rights  or  obliga- 
tions, j 

In  Mt.  Palatine  Academy  v. 
Kleinschnitz,  28  111.  183,  the  Mount 
Palatine  Academy  was  incorporat- 
ed, and  land  was  conveyed  to  it. 
Afterward,  in  1851,  the  act  of  in- 
corporation was  amended  by  in- 
cluding in  the  corporation  a  college 
by  the  name  and  title  of  Judscoi 
College,  which  amounted  to  a 
change  of  name  of  the  corporation. 
The  court  said  that,  if  in  strictness 
of  law  there  were  two  corporations 
in  name,  there  was  but  one  in  fact, 
and  that  was  the  old  one,  and  if  all 
the  acts  done  under  the  name  of 
Judson  College  were  the  acts  of  the 
old  corporation  under  a  new  name, 
then  the  note  and  trust  deed  in 
question  in  the  case  were  executed 
by  the  old  corporation  under  the 
new  name,  and  it  should  be  as  much 
bound  by  it  as  if  it  had  been  done 
under  the  proper  legal  name.  The 
court  likened  the  case  to  a  change 
of  name  by  an  individual,  and  said 
that  if  an  individual  should  change 
his  name  without  authority  of  law, 
or  even  against  law,  and  give  notes 
and  execute  deeds,  they  would  be 
obligatory  upon  him  and  as  effec- 
tive in  law  as  if  all  had  been  done 
in  his  proper  name.  The  Farmers' 
Grain  &  Feed  Company  continued 
in  existence  with  the  same  stock- 
holders, officers,  and  agents,  and 
carried  on  the  same  business  as  be- 
fore, but  under  an 
unauthorized  name.  iJliSS':?*-.-. 
It  was  not  relieved  r"1*illljr  •■ 
from  liability  on 
the  contracts  made  in  the  name  of 
the  Chicago  Grains  &  Feed  Com- 
pany, and,  that  being  so,  the  de- 
fendant was  not  liable. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  affirmed. 

Petition    for    rehearing    denied 
February  4,  1920. 
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Personal  lialNlity  ol  oiBcers  or  stockholdBrs  for  cfebto  of  conionilaott  which 

has  made  an  unaulboruiefl  change  m  its  name. 


_  # 

The  decision  in  the  reported  case 
(PiLSEN   Brewing  Co.   v.   Wallace, 

ante,  579),  that  an  unauthorized 
<^hange  of  the  name  of  a  corporation 
does  not  destroy  the  corporate  iden- 
tity and  render  its  officers  or  stock- 
lioiders,  who  thereafter  contract  in  the 
new  name  liable  as  partners,  is  sup* 
ported  by  Richards  v.  Minnesota  Sav. 
Bank  (1899)  75  Minn.  196,  77  N.  W. 
322,  and  Robinson  v.  First  Nat.  Bank 
(1904)  98  Tex.  184,  82  S.  W.  505,  re- 
versing (1904)  —  Tex.  Civ,  App.  — ^ 
79  S.  W.  103.  But  the  opposite  conclu- 
sion was  reached  in  Ciskcinnati  Coop- 
erage Co.  v.  Bate  (1894)  96  Ky.  356,  49 
Am.  St  Rep.  300,  26  S.  W.  538,  which 
is  cited  in  the  Pilsen  Brewing  Co. 
Case. 

In  Cincinnati  Cooperage  Co.  v.  Bate 
(Ky.)  supra,  the  court  held  that  the 
effect  of  an  unauthorized  change  of 
name  of  a  corporation  was  an  aban- 
donment not  only  of  the  former  cor- 
porate name,  but  of  the  corporation 
itself,  and  that  the  stockholders  were 
individually  liable  for  a  debt  there- 
after incurred  while  they  were  doing 
business  under  the  new  name,  since 
no  new  corporation  was  created  and 
the  business  was  being  done  by  them 
as  partners.  It  was  said:  "The  con- 
tention of  the  appellant  is  that  Bate 
and  the  other  owners  of  the  old  con- 
cern, having  abandoned  the  corporate 
name,  and  adopted  a  new  name  which 
gave  special  prominence  to  the  names 
of  the  individjuals  composing  the  con- 
cern, are  individually  liable  as  part- 
ners in  a  venture,  for  the  reason  that 
no  legal  steps  were  taken  to  change  the 
corporate  name,  as  might  have  been 
done  under  the  easy  mode  provided. by 
the  Indiana  statute.  .  .  .  The  par- 
ties assuming  to  do  business  as  such 
company  did  not  take  a  single  step  re- 
quired by  the  statute  for  the  purpose 
of  creating  a  corporation,  or  of  chang- 
ing the  name  of  the  old  corporation. 
The  name  of  a  corporation  is  *the  very 
being  of  its  constitution,  .  .  .  with- 
out which  it  could  not  perform  its  cor- 


porate functions.'  .  .  .  The  effect 
of  such  change  of  juanie  is  an  abandon- 
ment not  only  of  the  corporate  name, 
but  of  the  corporation,  itself.  The 
identity  of  the  creature  authorized  by 
the  statute  to  do  business  is  destroyed. 
It  is  in  no  senae  like  the  case  where 
an  individual  changes  his  name.  The 
very  being  of  its  constitution  is  de- 
stroyed by  an  abandonment  of  its 
nam^,  and  an  attempted  substitution  of 
a  new  name,  without  authority  of  law," 
To  the  same  effect  is  an  earlier  ap- 
peal reported  in  (1892)  14  Ky.  L.  Rep. 
469. 

And  in  Senn  v.  Levy  (1901)  111  Ky. 
318,  63  S.  W.  776,  the  court,  citing  Cin- 
cinnati Cooperage  Co.  v.  Bate  (Ky.) 
supra,  said:  "A  corporation  exists 
only  in  its  corporate  name,  and  a 
change  of  name  was  an  abandonment 
not  only  of  the  corporate  name,  but  of 
the  corporation  itself.  The  old  crea- 
ture was  destroyed  and  a  new  one 
sprang  into  existence^  clothed  with  all 
the  new  powers,  and  charged  with  all 
the  new  responsibilities*  imposed  by 
the  statutes  which  gave  it  birth."  The 
change  of  name  in  this  instance,  how- 
ever, was  not,  it  seems,  unauthorized. 

It  is  stated  (obiter)  in  Campbell  v. 
J.  I.  Campbell  Co.  (1906)  117  La.  402, 
41  So.  696,  that  the  members  of  a  for- 
eign corporation  authorized  to  do  busi- 
ness in  certain  counties  of  the  state  of 
its  organization,  who  come  into  a  state 
and  do  business  under  another  name 
without  complying  with  the  laws  of 
the  latter  state,  are  liable  as  members 
of  a  partnership. 

But  the  decision  in  Cincinnati  Coop- 
erage Co.  V.  Bate  (Ky.)  supra,  does  not 
seem  to  be  in  accord  with  the  princi- 
ples declared  in  a  number  of  cases, 
and  is,  as  stated  above,  opposed  to  the 
holding  in  several  cases,  besides  the 
reported  case  (PiLSEN  Brewing  Co.  v. 
Wallace). 

Thus,  in  Richards  v.  Minnesota  Sav. 
Bank  (Minn.)  supra,  it  was  said,  re- 
garding an  attempted  change  in  the 
name  of  a  savings  bank  and  of  its 
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place  of  business,  that  if  the  change 
was  void,  because  unauthorized,  it 
would  not  affect  the  existence  of  the 
corporation,  artli<>ug:h  it  would  affect 
its  strictly  legal  right  to  exercise  its 
corporate  priyileges  under  the  new 
name.  And  in  this  case,  the  court,  as- 
suming for  the  purposes  of  the  case  the 
unconstitutionality  of  the  statute  un- 
der which  a  savings  bank  attempted  to 
change  its  name,  held  that  it  gave  the 
bank  color  of  law  for  its  action  in 
changing  its  name,  and  if  it  thereafter, 
with  the  implied,  if  not  the  direct,  con- 
sent of  the  state,  in  good  faith  exer- 
cised its  corporate  powers  under  the 
new  name,  it  was  a  de  facto  if  not  a 
de  jure  corporation,  and  its  stockhold- 
«f8  were  not  individually  liable  to  one 
who  dealt  with  it  as  a  corporation  un- 
der the  new  name.  The  court  said: 
''The  case  at  bar,  then,  in  its  last 
analysis,  is  simply  this:  The  Minne- 
sota Savings  Bank,  a  de  facto  corpora- 
tion, in  good  faith  assumes  and  exer- 
cises all  of  the  functions  and  powers 
of  a  de  jure  corporation,  with  the  ac- 
quiescence of  the  state ;  and  the  plain- 
tiff contracts  with  it  as  such,  on  the 
faith  of  its  corporate  responsibility,' 
and  not  otherwise.  The  contract  is 
legally,  enforceable  by  him  against  the 
bank.  But  the  bank  becomes  insolvent, 
and  then  the  plaintiff  seeks  to  repudi- 
ate his  contract  with  it,  and  to  charge 
innocent  stockholders,  who  did  not 
have,  and  were  not  permitted  by  law 
to  have,  any  control  of  the  affairs  of 
the  bank,  as  partners,  with  the  entire 
liabilities  of  the  bank.  Whatever  may 
be  the  rule  in  other  jurisdictions,  hap- 
pily the  laws  of  this  state  sanction  no 
such  injustice.  It  is  the  settled  law 
of  this  state  that  a  creditor  who  has 
dealt  with  a  corporation  de  facto  in 
its  corporate  name  and  capacity,  and 
given  credit  to  it,  and  not  to  its  mem- 
bers or  stockholders,  cannot,  in  the 
absence  of  fraud,  charge  them  as  part- 
ners with  the  debts  of  the  corpora- 
tion." 

And  the  unauthorized  change  of  a 
name  of  a  corporation,  it  was  held  in 
Robinson  v.  First  Nat.  Bank  (1904)  98 
Tex.  184,  82  S.  W.  505,  reversing 
(1904)  —  Tex.  Civ.  App.  — ,  79  S.  W. 
103,  supra,  would  not  render  the  stock- 


holders liable  as  partners  for  a  liabil- 
ity subsequently  incurred  by  a  loan  to 
the  corporation.  The  court  said  that 
if  the  name  was  adopted  as  a  new. 
name  for  the  corporation,  and  if  the 
understanding  between  the  parties  to 
the  loan  was  that  it  was  made  to  the 
corporation,  and  not  to  a  partnership 
under  the  new  name,  then  the  stock- 
holders were  not  individually  liable; 
but  that  if  the  stockholders  agreed  to 
cease  doing  business  as  a  corporation, 
and  to  carry  it  on  as  a  partnership 
under  the  new  name,  all  would  be 
bound  for  the  debt.  It  was  held  ac- 
cordingly that  an  instruction  was  er- 
roneous that  if  the  jury  believed  from 
the  evidence  that  prior  to  the  note 
sued  on  the  defendants  (the  individual 
stockholders)  agreed  to  cease  doing 
business  under  the  old  name,  and  to 
do  business  in  another  name,  for  their 
mutual  benefit,  this,  in  law,  would 
make  them  partners  whether  they  in- 
tended to  become  partners  or  not. 

It  was  held  in  Stafford  Nat.  Bank  v. 
Palmer  (1880)  47  Conn*  443,  that  a 
stockholder  in  a  Massachusetts  cor- 
poration, who  until  long  after  its  or- 
ganization knew  nothing  of  the  forma- 
tion of  a  joint  stock  company  under 
the  laws  of  Connecticut,  which  suc- 
ceeded to  the  Massachusetts  corpora- 
tion's property  and  carried  on  the 
business  at  the  same  place  until  it  be- 
came insolvent,  and  whose  only  con- 
nection with  the  new  corporation  was 
to  receive  a  certificate  of  stock  therein 
in  lieu  of  his  old  certificate  in  the 
Massachusetts  company,  could  not  be 
held  liable  as  a  partner  for  a  debt  in- 
curred by  the  new  company,  even 
though  it  was  illegally  organized. 

Some  cases  not,  on  their  facts,  with- 
in the  scope  of  the  annotation,  noay 
profitably  be  examined  in  this  connec- 
tion, because  of  their  value  on  the 
question  whether  by  an  unauthorized 
change  of  name  the  corporation  loses 
its  identity.  These  cases,  however, 
are  cited  as  illustrative  only,  and  no 
attempt  is  made  to  cite  exhaustively 
the  cases  on  the  questions  involved 

In  O'Donnell  v.  C.  R.  Johns  &  Co. 
(1890)  76  Tex,  362,  13  S.  W.  376,  it 
was  held  that  an  attempted  change  in 
a    corporation's    name,    if    unlawful. 
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would  not  destroy  the  corporate  iden- 
titgr,  but  there  would  still  be  a  lawful 
corporation  under  the  original  name, 
in  which  it  might  maintain  an  action. 

And  in  Marmet  Co.  v.  Archibald 
(1893)  37  W.  Va.  778,  17  S.  E.  299,  the 
court  quoted  with  approval  the  doc- 
trine that  the  identity  of  a  corporation 
is  no  more  affected  by  a  change  of 
name  than  the  identity  of  an  individ- 
ual, and  that,  while  the  agents  of  a 
corporation  have  no  implied  author- 
ity to  use  any  name  except  that  in  the 
charter,  the  use  of  a  wrong  name  is 
ordiaarily  not  material  if  the  corpora- 
tion is  really  intended;  and  that  a  con- 
tract entered  into  by  a  corporation 
under  an  assumed  name  may  be  en- 
forced by  either  of  the  parties,  the 
identity  of  the  company  being  estab- 
lished by  the  ordinary  methods  of 
proof. 

Also,  in  King  v.  Ilwaco  R.  &  Nav. 
Co.  (1890)  1  Waah.  127,  23  Pac.  924, 
the  court  said  that  if  the  attempt  to 
change  the  corporate  name  was  futile, 
either  because  there  was  no  law  au- 
thorizing it  or  because  the  law  was  not 
complied  with,  it  followed  that  the 
plaintiff's  name  was  the  old  and  not 
the  new  name. 

And  wh^e  a  corporation  which  had 
attempted  to  change  its  name,  but  had 
not  legally  done  so  because  it  had  not 
filed  and  recorded  the  resolution  au- 
thorizing, the  change,  made  an  assign-  ' 
ment    for   creditors    under   the   new  . 
name,  the  court  in  Woodroiigh  &  H.  Co. ' 
V.  Witte  (1895)  89  Wis.  537,  62  N.  W. 


518,  said  that  the  true  name  of  the 
corporation  waa  the  old  name,  and  that 
by  that  name  it  should  sue  and  be  sued, 
thus  apparently  negativing  the  idea 
that  the  corporation  had  lost  its  iden- 
tity. The  assignment  was  held  valid 
under  the  rule  that  a  corporation,  like 
a  natural  person,  can  bind  itself  by 
contract  under  an  assumed  name. 
But  this  holding,  it  will  be  observed^  is 
not  necessarily  incompatible  with  the 
view  that  a  corporation  is  dissolved  by 
s^n  unauthori^&ed  change  of  name,  and 
that  the  stockholders  are  liable  as 
partners.  That  contention  was  made 
in  the  case,  and  in  reply  thereto  the 
court  said  that  this  theory  established 
the  validity  of  the  assignment,  since 
it  could  not  be  questioned  that,  as 
partners,  the  stockholders  might  use 
the  new  name  as  a  firm  name,  and 
that  an  assignment  of  the  partnership 
property  under  that  name  would  be 
valid. 

And  in  Speaker  v.  State  (1917)  — 
Ala.  App,  — ,  75  So.  178,  it  was  held 
that  an  attempt  by  a  corporation  to 
change  its  name,  which  was  futile  be- 
cause statutory  requirements  were  not 
complied  with,  did  not  operate  to  dis- 
solve the  company,  or  convert  it  into  a 
de  facto  corporation.  The  court  said 
that  the  statute  prescribed  the  method 
of  dissolving  a  corporation,  that  the 
attempt  to  change  the  name  could  not 
affect  the  con^any's  legal  status,  and 
that,  irrespective  of  how  the  business 
was  conducted,  the  legal  name  of  the 
company  was  the  old  name.    R.  E.  H. 


STATE  OF  MINNESOTA  EX  REL.  TWIN  CITY  BUILDING  &  IN- 
VESTMENT COMPANY,  Respt., 

V. 

JAMES  G.  HOUGHTON,  Inspector  of  Buildings  of  the  City  of  Minne- 

aiiolis,  Appt. 

Minneaota  St^pretne  Con rt  —  January  ;9d,  1920* 

(—  Minn.  — ,  176  N.  W.  169.) 


Eminent  domain  —  creation  of  restricted  residence  district. 

1.  Laws  1915,  chap.  128,  provide  for  restricted  residence  districts  in 
cities  of  the  first  class,  in  which  certain  classes  of  buildings  shall  not  be 


Headnotes  1  and  2  by  Holt,  J. 
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erected.  Such  restricted  district  is  established  by  the  exercise  of  the 
power  of  eminent  domain,  and  apartment  houses,  among  other  classes  of 
buildings,  are  prohibits '  therein.  The  Constitution  permits  the  taking 
or  destruction  or  damage  of  private  property  for  public  use  alone.  It  is 
held  that  the  restriction,  as  applied  to  an  apartment  house,  is  based  upon 
a  ''public  use,*'  and  that  the  statute  providing  for  condemnation  is  con- 
stitutional. 

[See  note  on  this  question  beginning  on  page  694.] 


Constitutional  law  —  title  of  act  — 
sufficiency, 

2.  The  subject  of  Laws  1915,  chap. 
128  (Gen.  Stat.  Supp.  1917,  §§  1639-10 
to  1689-16),  relating  to  restricted 
residence  districts  in  cities  of  the  first 
class,  for  the  establishment  of  which 
condemnation  is  provided,  is  sufficient- 
ly expressed  in  its  title,  within  the 
constitutional  requirement,  though  the 


subject  of  condemnation  is  not  men* 
tioned  in  it. 

[See  25  R.  C.  L.  847  et  seq.,  858.] 

Eminent  domain  —  propriety  of  tak- 
ing —  question  for  legislature. 

3.  The  propriety  and  necessity  of 
taking  property  for  a  public  use,  and 
the  mode  prescribed  for  the  compensa- 
tion, are  questions  for  the  legislature 
and  not  for  the  courts. 

[See  10  R.  C.  L.  183.] 


(Brown,  Ch.  J.,  and  Dibell»  J.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Henne- 
pin County  (Hale,  J.)  in  favor  of  relator  in  a  mandamus  proceeding  to 
compel  defendant  to  issue  a  building  permit  to  it.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C.  D.  Gould  and  R  S.  Wig- 
gin  for  appellant. 

Messrs.  Moore.  Oppeuheimer,  & 
l^eterson,  O.  H.  O'Neill,  and  John  A. 
Bums,  amici  curiae: 

The  act  is  not  void  because  it  takes 
private  property  for  purposes  net  pub- 
lic in  character. 

Nichols,  Em.  Dom.  2d  ed.  1917,  chap. 
4,  §§  40  et  seq. ;  Re  New  York,  167  N.  Y. 
624,  60  N.  E.  1108;  Re  Clinton  Ave.  57 
App.  Div.  166,  68  N.  Y.  Supp.  196; 
Dill.  Mun.  Corp,  (1911)  §  696;  Mc- 
Quillin,  Mun,  Corp.  (1912)  §§  1479, 
1485;  Williams  v.  Parker,  188  U.  S.  49X, 
47  L.  ed.  559,  23  Sup.  Ct.  Rep.  440,  174 
Mass.  476,  47  L.R.A.  314,  55  N.  E.  77 ; 
1  Lewis,  Em.  Dom.  §  163;  Talbot  v. 
Hudson,  16  Gray,  417;  Olmstead  v. 
Ca,mp,  33  Conn.  532,  89  Am.  Dec.  221 ; 
United  States  v.  Gettysburg  Electric 
R.  Co.  160  U.  S.  668,  40  L.  ed.  576,  16 
Sup.  Ct.  Rep.  427;  Overman  Silver 
Min.  Co.  V.  Corcoran,  15  Nev.  147,  1 
Mor.  Min.  Rep.  691;  Shoemaker  v. 
United  States,  147  U.  S.  282,  37  L.  ed. 
170,  13  Sup.  Ct.  Rep.  361 ;  Adirondack 
R.  Co.  V.  New  York,  176  U.  S.  335,  44 
L.  ed.  492,  20  Sup.  Ct.  Rep.  460;  Coun- 
ty Ct.  V.  Griswold,  58  Mo.  175;  Re  Cen- 
tral Park  Comrs.  63  Barb.  282;  Re 
Rochester,  48  N.  Y.  S.  R.  358,  20  N.  Y. 
Supp.    506;    Holt    v.    Somerville,    127 


Mass.  408;  Rowan  v.  Portland,  8  B. 
Mon.  232;  Bunyan  v.  Palisades  Inter- 
state Park  Comrs.  167  App.  Div.  457, 
153  N.  Y.  Supp.  622,  170  App.  Div. 
941,  154  N.  Y.  Supp.  1114;  Spokane  v. 
Merriam,  80  Wash.  222,  141  Pac.  358; 
State  ex  rel.  Latchman  v.  Housrhton,. 
134  Minn.  226,  L.R.A.1917F,  1050,  158 
N.  W.  1017;  St  Paul  v.  Nickl,  42  Minn. 
262,  44  N.  W.  59 ;  State  Park  Comrs.  v. 
Henry,  38  Minn.  266,  36  N.  W.  874;. 
Fairchild  v.  St.  Paul,  46  Minn.  540,  49 
N.  W.  325;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Minneapolis,  116  Minn.  460,  51 
L.R.A.(N.S.)236,  133  N.  W.  169,  Ann. 
Cas.  1912D,  1029,  affirmed  in  (1914) 
232  U.  S.  430,  58  L.  ed.  671,  34  Sup.  Ct. 
Rep.  400;  Otter  Tail  Power  Co.  v. 
BrasUd,  128  Minn.  415,  151  N.  W.  198; 
McClure  v.  Leaycraft,  183  N.  Y.  36,  75 
N.  E.  961,  5  Ann.  Cas.  45. 

Messrs.  Roberts  &  Strong,  Harlan  P. 
Roberts,  Manley  L.  Fosseen,  John  N. 
Berg,  John  E.  Samuelson,  Leonard  Mc- 
Hugh,  and  M.  T.  0*Donnell,  also  amici 
curi». 

Mr.  A.  R  Darelius  for  respondent. 

Messrs.  Baldwin,  Baldwin,  & 
Holmes^  amici  curie: 

The  act  is  unconstitutional  and  void 
because  the  proposed  condemnation  is 
not  a  "public  use." 

Minnesota   Canal   &   Power   Co.   v. 


STATE  EX  REL.  TWIN  CITY  BLDG. 

( —  Minn.  — ,  1 

Koochiching  Co.  97  Minn.  429,  6  L.R  JV. 
(N.S.)  638,  107  N,  W.  405,  7  Ann.  Cas. 
1182;  Lewis,  Em.  Dom.  3d  ed.  §  315; 
Fallbrook  Irrig,  District  v.  Bradley, 
164  U.  S.  112,  158,  41  L,  ed.  369,  17 
Sup.  Ct.  Rep.  56;  State  ex  rel.  Lacht- 
man  v.  Houghton,  134  Minn.  226, 
LR.A.1917F,  1060,  168  N.  W.  1017; 
Bloodgood  V.  Mohawk  &  H.  River  Co. 
18  Wend.  9,  31  Am.  Dec.  813;  Ams- 
perger  v.  Crawford,  101  Md.  247,  70 
LR.A.  497,  6  Atl.  413 ;  Borden  v.  Tres- 
palacios  Rice  &  Irrig.  Co.  98  Tex.  494, 
107  Am.  St.  Rep.  640,  86  S.  W.  11; 
Shasta  Power  Co.  v.  Walker,  149  Fed. 
568;  Howard  Mills  Co.  v,  Schwartz 
Lumber  &  Coal  Co.  77  Kan.  599,  18 
LR.A.(N.S.)  856,  95  Pac.  569;  Brown 
V.  Gerald,  100  Me.  351,  70  L.R.A.  472, 
109  Am.  St.  Rep.  526,  61  Atl.  785; 
Gooley,  Const.  Ldm.  6th  ed.  p.  658. 

Messrs.  James  Schooiimaker,  C.  D. 
O'Brien,  M.  D.  Munn,  B.  B.  Graves, 
William  F.  Hunt,  and  Thomas  Fitz- 
patrick,  also  amici  curise. 

Holt,  J.,  delivered  the  opinion  of 
the  court: 

Mandamus^  on  relation  of  the 
Twin  City  Building  &  Inaprovement 
Company,  against  James  G.  Hough- 
ton, inspector  of  buildings  of  Min- 
neapolis, to  require  him  to  issue  it 
a  building  permit.  There  was  an 
ansiiver  to  the  altanative  writ,  to 
which  a  demurrer  was  sustained, 
an^  judgment  was  then  entered  for 
the  relator,  from  which  the  defend- 
ant appeals. 

The  only  cpiestion  is  upon  the 
constitutionality  of  Laws  1915, 
chap.  128  (Gen.  Stat  Supp.  1917, 
S§  1639-10  to  1639-16).  The  re- 
iator  claims  that  the  statute  is  un- 
constitutional, because  its  subject  is 
not  expressed  in  its  title,  and  be- 
cause the  use  for  which  it  is  pro- 
posed to  exercise  the  power  of 
eminent  domain  is  not  a  public  use. 

The  act  is  entitled:  ''An  Act 
Authorizing  Cities  of  the  First 
Claris  to  Designate  and  Establish 
Restricted  Residence  Districts  and 
to  Prohibit  the  Erection,  Alteration 
and  Repair  of  Buildings  Thereon 
for  Certain  Prohibited  Purposes." 

It  provides  for  establishing  re- 
stricted residence  districts  by  con- 
demnation. The  claim  of  the  re- 
lator is  that  the  subject  of  the  act 
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is  not  expressed  in  its  title,  within 
the  constitutional  requirement. 
Const,  art.  4,  §  27.  We  have  given 
this     matter     consideration,     and 

reach    the    conclu-  c:*«.tit«tto«.i 
sion  that  the  sub-  ntw^utie  of 
ject  of  the  act   is  •«*— ««<^»*"«y- 
sufficiently   expressed   in   its  title. 
The  matter  has  been  gone  over  fre- 
quently, and  the  question  does  not 
call  for  discussion.    Dunnell's  Dig. 
(Minn.)  and  1916  Supp.  §§  8906  et 
seq. 

The  remaining  question  is  wheth- 
er there  is  any  public  use  in  aid  of 
which  the  right  of  eminent  domain 
may  be  used. 

On  March  8,  1918,  the  city  coun^ 
cil  passed  a  resolution,  pursuant  to 
Laws  1915,  chap.  128,  designating 
block  8,  in  J.  T.  Blaisdell's  revised 
addition  of  Minneapolis,  as  a  re- 
stricted residence  district.  The  re- 
lator owns  lot  13  and  the  south  84.9 
feet  of  lot  12  in  this  block.  It  was 
proposing  to  erect  a  three^story 
apartment  building,  costing  ap- 
proximately $50,000,  and  for  this 
building  a  permit  for  certain 
parts  of  the  structure  was  asked 
and  denied.  Laws  1915,  chap.  128, 
provide  for  the  designation  by  the 
common  council  of  restricted  resi- 
dence districts  and  the  prohibition 
of  the  erection  therein  of  buildings 
of  a  certain  class,  including  such  as 
the  apartment  building  intended  by 
the  relator.  Sections  1  and  2  of  the 
statute  (Gen.  Stat.  Supp.  1917,  §§ 
1689-10,  1639-11),  important  here, 
are  as  follows : 

"Section  1.  Any  city  of  the  iirst 
class  may,  through  its  council, 
upon  petition  of  fifty  (50)  per  cent 
of  the  owners  of  the  real  estate  in 
the  district  sought  to  be  affected, 
designate  and  establish  by  proceed- 
ings hereunder  restricted  residence 
districts  within  its  limits  wherein 
no  building  or  other  structure  shall 
thereafter  be  erected,  altered  or  re- 
paired for  any  of  the  following  pur- 
poses, to  wit,  hotels,  restaurants, 
eating  houses,  mercantile  business, 
stores,  factories,  warehouses,  print- 
ing establishments,  tailor  shops, 
coal  yards,  ice  houses,  blacksmith 


588 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


shops,  repair  shops,  paint  shops, 
bakeries,  dyeing,  cleaning  and  laun- 
dering establishments,  billboards 
and  other  advertising  de\:ces,  pub- 
lic garages,  public  stables,  apart- 
ment houses,  tenement  houses,  flat 
buildings,  any  other  building  or 
structure  for  purposes  similar  to 
the  foregoing.  Public  garages  and 
public  stables  shall  include  those, 
and  only  those,  operated  for  gain. 

"Nothing  herein  contained  shall 
be  construed  to  exclude  double  resi- 
dences or  duplex  houses,  so-called, 
schools,  churches,  or  signs  advertis- 
ing for  rent  or  sale  the  property 
only  on  which  they  are  placed. 

"No  building  or  structure  erected 
after  the  creation  of  such  district 
shall  be  used  for  any  purpose  for 
which  its  erection  shall  be  prohibit- 
ed hereunder. 

"The  term  'council'  in  this  act 
shall  mean  the  chief  governing  body 
of  the  city  by  whatever  name  called. 

"Section  2.  The  council  shall  first 
designate  tiie  restricted  residence 
district,  and  shall  have  power  to  ac- 
quire by  eminent  domain  the  right 
to  exercise  the  powers  granted  by 
this  act  by  proceedings  hereinafter 
defined,  and  when  such  proceedings 
shall  have  been<  completed  the  right 
to  exercise  such  powers  shall  be 
vested  in  the  city." 

The  Constitution  provides  that 
^'private  property  shall  not  be 
taken,  destroyed  or  damaged  for 
public  use,  without  just  compensa- 
tion therefor  first  paid  or  secured." 
Const,  art.  1,  §  13. 

The  parties  agree  that  the  only 
question  involved,  the  question  of 
the  title  aside,  is  the  constitutional- 
ity of  the  statute  under  the  eminent 
domain  provision  of  the  Constitu- 
tion, That  question  is  the  single 
question  whether  the  legislature 
may  authorize  a  common  council  to 
establish  by  condemnation  a  re- 
stricted residence  district  which 
shall  exclude  apartment  buildings, 
and  that  question  is  whether  there 
is  a  public  use  in  such  restriction. 

That  the  public  gets  no  physical 
use  of  the  premises  condemned  is 
clear.    It  cannot  travel  upon  or  oc- 


cupy them.  The  use  acquired,  so 
far  as  the  general  public  is  con- 
cerned, is  rather  negative  in  char- 
acter, except,  perhaps,  that  its  sense 
of  the  appropriate  and  harmonious 
will  not  be  offended  by  the  erection 
in  the  condemned  district  of  pre- 
scribed buildings.  The  eond^ima- 
tion  does  not  take  any  part  of  the 
ground  away  from  the  owner;  the 
taking  consists  in  restricting  its 
use.  He  is  compensated  for  the  re- 
striction imposed,  but  compensation 
is  merely  an  incident  to  the  exercise 
of  the  right  of  condemnation,  and 
without  a  public  use  to  be  served 
gives  no  right. 

Naturally  enough,  we  do  not  find 
parallel  cases.  It  is  not  supposed 
that  a  considerable  portion  of  the 
public  will  derive  benefit  from  the 
restriction.  This  is  evidenced  by 
the  requirement  that  the  condemna- 
tion money  ultimately  be  paid  from 
assessments  for  benefits  to  the  re- 
stricted district,  which  in  this  case 
is  one  block.  It  is  not  paid  out  of 
l^e  general  fund,  though  the  eity[s 
credit  is  pledged  for  it.  It  is 
treated  much  as  a  local  benefit  or 
use;  but  this  fact,  or  the  fact  that 
only  a  small  part  of  the  public  is 
appreciably  or  directly  benefited, 
does  not  make  the  use  not  public. 
10  R.  C.  L.  p.  31. 

"In  holding  a  use  to  be  public,  it 
has  never  been  deemed  essential 
that  the  entire  community,  or  any 
considerable  portion  of  it;  should 
directly  enjoy  or  participate  in  the 
improvement  or  enterprise.''  Sis- 
son  V.  Buena  Vista  County,  128 
Iowa,  442,  70  L.R.A.  440,  104  N.  W. 
454. 

The  notion  of  what  is  public  use 
changes  from  time  to  time.  Public 
use  expands  with  the  new  needs 
created  by  the  advance  of  civiliza- 
tion and  the  modem  tendency  of 
the  people  to  crowd  into  large  cities. 
Such  a  taking  as  here  proposed 
could  not  possibly  have  been 
thought  a  taking  for  public  use  at 
the  time  of  the  adoption  of  our  Con- 
stitution, when  the  state  was  prac- 
tically a  wilderness  without  a  single 
city  worthy  of  the  name. 
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'The  term  'public  use'  is  flexible 
and  cannot  be  limited  to  the  public 
use  known  at  the  time  of  the  form- 
ing of  the  Constitution/'  Stewart 
V.  Great  Northern  R.  Co.  66  Minn. 
615,  38  L.R.A,  427,  68  N.  W.  208. 

What  constitutes  a  public  use  at 
the  time  it  is  sought  to  exercise  the 
power  of  eminent  domain  is  the 
test.  The  Constitution  is  as  it  was 
when  adopted ;  but,  when  it  employs 
terms  which  change  in  definition  as 
conditions  change,  it  refers  to  them 
in  the  sense  in  which  they  are 
meant  when  the  protection  of  the 
Constitution  is  sought.  The  Con- 
stitution of  this  state  nowhere  at^ 
tempts  to  define  what  may  be  a  pub- 
lic use,  nor  does  it  prohibit  the  leg- 
islature from  determining  what 
shall  be  deemed  such  a  use. 

In  comparatively  recent  times  it 
was  questioned  whether  a  public 
use  extended  so  far  as  to  justify  the 
condenmation  of  property  and  the 
expenditure  of  money  for  public 
parks,  or  for  boulevards,  or  for 
pleasure  drives,  or  for  public  baths, 
or  for  playgrounds,  or  for  libraries 
and  museums,  or  for  numerous 
other  purposes  which  contribute  to 
the  general  good.  Now  condemna^ 
tion  and  expenditure  for  these  and 
like  or  similar  purposes  are  com- 
mon, and  recognized  as  lawful.  Not 
so  very  long  ago  there  would  have 
been  a  revolt  against  restricting  a 
property  owner  in  the  full  use  of 
his  lot  to  the  street  line.  But  a  con- 
demnation for  the  purpose  of  wid- 
ening a  street  by  adding  a  strip  on 
each  side,  which  is  not  to  be  used 
for  travel,  but  for  ornament  and 
beauty,  and  with  the  reservation  of 
a  limited  use  in  the  owner,  is  held 
valid*  Re  Clinton  Ave.  57  App.  Div. 
166,  68  N.  Y.  Supp.  196,  affirmed 
in  167  N.  Y.  624,  60  N.  E.  1108. 
The  taking  of  land  used  as  a  stone 
quarry  along  the  Palisades  of  the 
Hudson,  for  the  purpose  of  preserv- 
ing the  scenic  beauty  of  the  river 
and  of  the  park,  has  been  sustained 
as  a  taking  for  public  use.  Bunyan 
V.  Palisades  Interstate  Park  Comrs. 
167  App.  Div.  457,  158  N.  Y. 
Supp.  622.     A  ease  often  cited  is 
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Atty.  Gen.  v.  Williams,  174  Mass. 
476,  47  L.R.A.  314,  56  N.  E.  77, 
where  a  statute  limiting  the  height 
of  buildings  about  Copley  square,  on 
compensation  paid,  was  sustained; 
and  condemnation  was  sustained 
for  preserving  and  improving  and 
ornamenting  the  battlefield  of  Get- 
tysburg. United  States  v.  Gettys^ 
burg  Electaric  R.  Co.  160  U.  S.  668, 
40  L.  ed.  576,  16  Sup.  Ct.  Rep.  427. 
The  condenmation  was  thought 
dearly  for  a  public  use. 

In  the  prevailing  and  dissenting 
opinions  in  State  ex  rel.  Lachtman 
V.  Houghton,  134  Minn.  226,  L.R.A. 
1917F,  1050, 158  N.  W.  1017,  where 
the  question  was  upon  the  propriety 
of  the  exclusion  of  a  store  from  a 
restricted  residence  district  under 
the  police  power,  there  was  a  thor- 
ough examination  of  the  authori- 
ties, many  of  which  are  of  value 
here;  but  they  do  not  call  for  re* 
consideration.  The  right  to  restrict 
under  the  police  power  vnthout 
compensation,  and  to  r^rict  by 
condemnation  with  compensation, 
differ,  but  have  much  in  common. 
It  is  likely  that  many  of  the  busi^ 
nesses  and  buildings  referred  to  in 
the  statute  could  be  excluded  under 
the  police  power.  It  is  unneces- 
sary to  cite  or  discuss  authorities  at 
length,  but  the  following  may  be 
noted:  Nichols,  Em.  Dom.  §§  40, 
58,  100,  101 ;  1  Lewis,  Em.  Dom.  §§ 
271  et  seq.;  Dill.  Mun.  Corp.  §  695; 
10  R.  C.  L.  36;  4  McQuillin,  Mun. 
Corp.  1485  et  seq.;  20  Harvard  L. 
Rev.  35;  27  Harvard  L.  Rev.  665; 
15  Mich.  L.  Rev.  76;  1  Minn.  L. 
Rev.  489. 

The  tendency  is  in  the  direction 
of  extending  the  power  of  restric- 
tion, either  throu^  the  exercise  of 
the  police  power  or  the  exercise  of 
the  right  of  eminent  domain  in  aid 
of  the  so-called  city  planning,  or  the 
improvement  of  housing  conditions. 
Our  elaborate  Housing  Code  of 
1917  is  an  illustration  of  an  effort 
on  ^  pa;:t  of  the  state,  through  the 
exercise  of  the  poliee  power,  to  so 
regulate  the  construction  of  build- 
ings that  living  conditicms  shall  be 
better.     Chapter   137,   Laws   1917 
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(Gen.  Stat.  Supp.  1917,  f§  4755-1 
•et  seq.).  The  tendency  is  also  il- 
lustrated by  such  decisions  as  State 
ex  rel.  Banner  Grain  Co.  v.  Hough- 
ton, —  Minn.  — ,  170  N.  W.  853, 
where  we  held'  that  the  exclusion  of 
a  factory  manufacturing  cereal 
products,  from  a  residence  district, 
was  sustainable  under  the  police 
power,  although  the  district  was 
sparsely  settled  and  of  the  ordinary 
class  of  dwellings,  and  though  the 
property  was  naturally  suited  for 
the  use  of  such  a  factory,  located  as 
it  was  on  a  railway  line. 

The  expression  is  often  found  in 
the  decisions  that  whether  a  use  is 
public  is  a  judicial  question.  No 
doubt  it  needs  be  where  the  legisla- 
ture has  not  attempted  to  designate 
or  define  the  public  use  for  which 
condemnation  is  sought.  Justice 
Mitchell,  in  Fairchild  v.  St.  Paul,  46 
Minn.  540,  49  N.  W.  326,  in  speak- 
ing  of  the  limitation  upon  the  power 
of  eminent  domain,  said:  "Of 
course,  there  is  the  further  limita- 
tion, necessarily  implied,  that  the 
use  shall  be  a  public  one,  upon 
which  question  the  determination 
of  the  legislature  is  not  conclusive 
upon  the  courts." 

This  implies  that  in  the  first  in- 
stance the  legislature  may  designate 
what  is  a  public  use  for  which  con- 
demnation can  be  exercised. 

"The  question  as  it  presents  itself 
to  the  courts  is  not  whether  the  use 
is  public,  but  whether  the  legisla- 
ture might  reasonably  have  con- 
sidered it  public.  The  presumption 
IS  that  a  use  is  public  if  the  legisla- 
ture has  declared  it  to  be  such,  and 
the  decision  of  the  legislature  must 
be  treated  with  the  consideration 
due  to  a  co-ordinate  department  of 
the  government  of  the  state."  10 
K.  C.  L.  pp.  29  and  30. 

And,  among  the  cases  there  cited, 
we  find  Justice  Marshall  (in  Chi- 
cago &  N.  W.  R.  Co.  V.  Morehouse, 
112  Wis.  1,  56  L.R.A.  240,  88  Am. 
St.  Rep.  918,  87  N.  W.  849)  conced- 
ing that  '^he  right  to  declare  what 
shall  be  deemed  a  public  use"  is 
^'vested  primarily  in  the  legisla- 
ture."    In  Bankhead  v.  Brown,  25 


Iowa,  540,  Chief  Justice  Dillon 
said:  ''If  a  public  use  be  declared 
by  the  legislature  the  courts  will 
hold  the  use  public,  unless  it  mani- 
festly appears  by  the  provisions  of 
the  act  that  they  can  have  no  ten- 
dency to  advance  and  promote 
such  public  use. 

Instead  of  it  manifestly  appear- 
ing that  the  legislature  has  author- 
ized the  taking  for  a  use  not  pub- 
lic, by  the  law  in  question,  we  think 
good  reason  exists  for  saying  that 
the  restrictions  which  may  be  im- 
posed upon  the  owner  of  property, 
under  the   provisions   of   the   act, 
constitute  a   taking    for   a   public 
use.    That    the  act    unmistiJcably 
implies  that  the  taking,  or  the  re- 
stricting, is  deemed  to  be  for  a  pub- 
lic use,  is  clear  from  the  fact  that 
condemnation    is   the   means    em- 
ployed to  achieve  the  end  in  view. 
No  one  will  gainsay  that  the  chief 
aim  of  all  legislation  is  the  general 
good    or    public    welfare.    Legis- 
lators must    ascertain   and   deter- 
mine what  makes  for  public  wel- 
fare in  order  to  enact  laws  designed 
to  promote  and  secure  the  same. 
Many  reasons  might  be  suggested 
as  sufficient  for  the  adoption  of  this 
statute.    We  will  mention  but  one 
or  two.     It  must  be  admitted  that 
owners  of  land  in  congested  cities 
have  of  late,  through  selfish  and  un- 
worthy motives,  put  it  to  such  use 
that  serious  inconvenience  and  loss 
result  to  other  landowners  in  the 
neighborhood.      In     large     cities, 
where  the  lots  for  residences  must 
necessarily    be    of   the    minimum 
size,  especially  where  the  man  of 
small  means  must  dwell,  it  is  read- 
ily seen  that  if  a  home  is  built  on 
such   a  lot,   and  thereafter  three- 
story  apartments  extending  to  the 
lot   line    are  constructed   on   both 
sides  of  the  home,   it  becomes   al- 
most unlivable  and  its  value  utterly- 
destroyed.    Not  only  that,  but  the 
construction  of  such  apartments  or 
other  like  buildings  in  a  territory 
of    individual    homes    depreciates 
very  much  the  values  in  the  whole 
territory.    The  loss  is  not  only  to 
the  owners,  but  to  the  state  and 
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municipality,  by  reason  of  the  di* 
jniniflhed  taxes  resulting  from 
diminished  values. 

The  absence  of  restrictions  of  use 
also  gives  occasion  for  extortion. 
The  occurrences  have  been  common 
in  our  large  cities  of  unscrupulous 
and  designing  persons  securing  lots 
in  desirable  residential  districts, 
and  then  passing  the  word  that  an 
apartment  or  other  objectionable 
structure  is  to  be  erected  thereon. 
In  order  to  protect  themselves 
against  heavy  loss  and  bitter  an- 
noyance, tiie  adjacent  owners,  or 
parties  interested  in  property  in 
the  neighborhood,  are  forced  to  buy 
the  lots  so  held  at  exorbitant  prices. 
The  well-to-do  may  in  this  way  be 
able,  by  financial  sacrifice,  to  pro- 
tect their  homes  against  undesira- 
ble invasions.  But  when  this 
occurs  in  territory  occupied  by  peo- 
ple of  modest  homes  and  moderate 
means,  where  all  they  have  is  rep- 
resented by  the  home,  and  that, 
perhaps,  not  free  of  mortgage  lien, 
there  is  nothing  to  do  but  to  sub- 
mit to  the  loss  and  the  injustice. 
There  should  be  a  lawful  way  to 
forestall  such  wrongs.  Courts 
have  often  resorted  to  the  rule, 
^'sic  utere  tuo  alienum  non  Isedas,'' 
in  administering  justice  between 
property  owners.  Why  should  not 
the  legislature  also  make  use  of 
this  rule? 

Another  reason  is  that  giving 
the  people  a  means  to  secure  for 
that  portion  of  a  city  wherein  they 
establish  their  homes,  fit  and  har- 
monious surroundings,  promotes 
contentment,  induces  further  ef- 
forts to  enhance  the  appearance 
and  value  of  the  home,  fosters  civic 
pride,  and  thus  tends  to  produce  a 
better  type  of  citizens.  It  is  time 
that  courts  recognized  the  esthetic 
as  a  factor  in  life.  Beauty  and  fit- 
ness enhance  values  in  public  and 
private  structures.  But  it  is  not 
iiufiScient  that  the  building  is  fit  and 
proper,  standing  alone;  it  should 
also  fit  in  with  surrounding  struc- 
tures to  some  degree.  People  are 
beginning  to  realize  this  more  than 
before,   and   are    calling   for   city 
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planning,  by  which  the  individuiU 
homes  may  be  segregated  from  not 
only  industrial  and  mercantile  dis- 
tricts,     but      also 
from    the   districts  SilVno* «T*** 

devoted  to  hotels  S;i*;rir.^ir'i;:!- 
and  apartments. 
The  act  in  question  .  responds  to 
this  call  and  should  be  deemed  to 
provide  for  a  taking  for  a  public 
use.  In  Com.  v.  Boston  Adv.  Co. 
188  Mass.  348,  69  L.B.A.  817,  108 
Am.  St.  Rep.  494,  74  N-  E.  601,  is 
this  language  r  ''We  agree  that  the 
promotion  of  the  pleasure  of  the 
people  is  a  public  purpose,  for 
which  public  nfioney  may  be  used 
and  taxes  laid,  even  if  the  pleasure 
is  secured  merely  by  delighting  one 
of  the  senses." 

There  it  was  sought  to  prevent 
billboards  on  private  property  ad- 
joining parks;  but  the  court  held 
it  could  not  be  done  without  com- 
pensation. The  inference  from  the 
reasoning  is  that  the  law  authoriz- 
ing the  rule  prohibiting  the  bill- 
boards would  have  been  sustained, 
had  the  restriction  upon  the  own- 
ers' use  been  acquired  by  condem- 
nation. 

Closely  analogous  to  this  law  is 
the  Drainage  Act,  which  was  up- 
held in  Lien  v.  Norman  County,  80 
Minn.  58,  82  N.  W.  1094.  It  was 
there  stated  that  all  courts  sus- 
tained such  laws,  ''when  enacted  in 
the  interest  of  the  public  health, 
convenience,  or  welfare."  That  act 
left  the  county  commissioners  to 
determine  whether  the  proposed 
drainage  would  be  "of  public  util- 
ity, or  conducive  to  public  health, 
or  of  public  benefit  or  conven- 
ience." Many  of  the  drainage  proj- 
ects established  under  this  law 
have  no  direct  effect  on  the  public 
at  large.  In  many  cases  the  pub- 
lic acquires  no  more  right  to  pass 
over  or  to  occupy  any  part  of  the 
land  of  the  drainage  system  than 
the  public,  as  such,  does  under  the 
taking  in  the  act  under  consider- 
ation. The  direct  benefits  are  to 
the  individuals  owning  the  land 
comprising  the  drainage  district, 
the  same  as  to  the  owners  of  lots  in 
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the  restricted  building  district. 
The  public  health  proposition  is 
really  of  no  more  actual,  conse- 
quence in  the  one  than  in  the  other. 
We  think  there  is  a  public  use 
served  by  the  taking  authorized  by 
chap.  128,  Laws  1915.  It  does  not 
seem  to  impinge  any  inhibition  of 
state  or  Federal  Constitution. 
Given  a  public  use,  the  propriety 

-propriety  of  ^^  ,    neCCSSlty       of 

taiciaff--«iiie«tio]i  the  takmg  and  the 
for  learf  .i-tnre.     ^^^^       prescribed 

for  the  compensation  are  for  the 
legislature.  State  ex  rel.  Ford 
Motor  Co.  V.  District  Ct.  183  Minn. 
221,  158  N.  W.  240.  We  are  con- 
cemed  only  with  the  question  of 
the  constitutionality  of  the  statute, 
as  against  the  two  objections 
urged  and  above  disposed  of.  There 
may  be  some  provisions  in  the  act 
which  permit  of  an  oppressive  use, 
under  certain  conditions;  but  we 
are  not  interested  in  them  at  pres- 
ent. The  method  of  compensation 
might  have  bfeen  more  attractive, 
had  it  afforded  the  right  to  a  jury 
award.  But  the  one  provided  was 
held  constitutional  as  long  ago  as 
in  Ames  v.  Lake  Superior  &  M.  R. 
Co.  21  Minn.  241. 

The  former  opinion  ( —  Minn. 
— ,  174  N.  W.  885)  rendered  here- 
in is  overruled. 

The  judgment  is  reversed. 

Brown,  CK,  J.,  and  Dibell,  J.,  dis- 
senting : 

We  adhere  to  the  views  expressed 
in  the  former  opinion.  —  Minn. 
— ,  174  N.  W.  885. 

The  reargument  brings  nothing 
of  moment  that  is  new.  It  cannot 
be  successfully  urged  that  there  is 
a  public  use  upon  which  to  rest  a 
condemnation  which  will  prevent 
an  owner  from  building  upon  his 
private  property  an  apartment,  up- 
on the  sole  claim,  assumed  to  be 
well  founded,  that  his  building 
deteriorates  property  values  in  the 
vicinity.  If  this  is  so,  the  owner  of 
vacant  land  may  be  restricted  in  its 
improvement  to  such  a  use  as 
leaves  values  stationary  or  en- 
hances them.  The  suggestion  that 
a  condemnation  such  as  is  sought 


can  be  supported  to  prevent  extor- 
tion we  cannot  accept  as  sound.  No 
public  use  can  be  found,  and  con- 
demnation money  is  not  paid  as 
tribute.  Nor,  unless  the  prevail- 
ing opinion  chaifiges  the  law  of  tiie 
state,  can  it  be  rightly  said  that  Hie 
question  whether  a  use  is  a  public 
use  is  not  strictly  a  judicial  one. 
DunnelFs  Dig.  (Minn.)  and  1916 
Supp.  §  8027. 

The  maxim,  "sic  utere  tuo  ut 
alienum  non  Isedas,"  quoted  in  the 
prevailing  opinion,  is  not  a  founda^- 
tion'  principle  of  eminent  domain. 
It  finds  application  in  the  exercise 
of  the  police  power,  under  which 
restrictions  are  imposed  without 
compensation;  and  it  states  a 
principle  which  we  apply  in  con- 
troversies between  conflicting  pri- 
vate owners.  Under  the  police 
power,  with  some  reference  to  this 
principle,  we  support  restrictions 
upon  the  use  of  private  property  in 
a  way  substantially  interfering 
with  the  rightful  enjoyment  by  an- 
other of  his  private  property. 
State  ex  rel.  Banner  Grain  Co.  v. 
Houghton,  —  Minn.  —,  170  N.  W. 
858,  wh«^  a  cereal  factory,  the 
conduct  of  which  substantially  an- 
noyed the  residents  of  the  commu- 
nis because  of  noise  and  dust,  was 
excluded,  is  an  illustration.  And 
•iifi.  a  controversy  between  private 
parties,  and  without  a  resort  to  the 
police  power,  we  restrict  the  use  of 
private  property  when  it  brings 
substantial  physical  discomfort  to 
residents  of  the  community,  as 
when  it  is  used  for  a  stone  quarry 
or  for  stabling  purposes.  Brede  v. 
Minnesota  Crushed  Stone  Co.  — 
Minn.  — ,  6  A.L.R.  1092,  173  N.  W. 
805;  Lynch  v.  Shiely,  131  Minn. 
346,  155  N.  W.  390. 

However  far  we  follow  the  argu- 
ments, we  return  to  the  question 
whether  a  residence  district,  vol- 
untarily organized  under  legisla- 
tive authorization  upon  a  50  per 
cent  vote,  may  exclude  from  its 
midst  apartment  buildings  which 
are  thoroughly  sanitary,  and  which 
furnish  satisfactory  dwelling  places 
to  large    numbers  of  our  people. 
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who  either  cannot  live  or  do  not 
chooee  to  live  in  detached  dwell- 
ings, with  more  or  less  commodious 
grounds  surrounding.  If  there 
may  be  such  an  exclusion,  there 
may  be  a  like  exclusion  of  an  un- 
sightly cottage,  which  is  the  only 
possible  home  the  owner  of  the 
land  can  build  or  have,  whenever  it 
is  displeasing  to  the  composite 
good  taste  of  the  community;  and 
by  a  like  exclusion  the  architectural 
fashion  of  a  community  may  be 
fixed.  Back  of  all  the  suggestion 
of  esthetic  considerations,  and  po- 
tent in  urging  the  result  here 
sought  to  be  attained,  is  the  dis- 
inclination of  the  exclusive  dis- 
trict to  have  in  its  midst  those  who 
dwell  in  apartments.  It  matters 
not  how  mentally  fit,  or  how  moral- 
ly corregt,  or  how  decorous  in  con- 
duct they  are,  they  are  unwelcome. 
The  exclusive  district  is  unwilling 
to  battle  with  the  economic  law 
which  changes  the  character  of 
residence  districts  as  time  goes,  or 
the  natural  instinct  which  prompts 
flat  dwellers  to  seek  agreeable  sur- 
roundings ;  and  so  it  asks  the  exer- 
cise in  its  behalf  of  the  state's  pow- 
er of  eminent  domain. 

It  is  the  same  feeling  which  often 
finds  expression  in  the  making  of 
distinctions  based  on  race  or  na- 
tionality, or  upon  natural  or  arti- 
ficial social  status.  All  talk  of 
beautifying  parks  and  public 
squares  and  boulevards  and  estab- 
lishing playgrounds  is  quite  beside 
the  present  discussion.  No  one 
questions  the  public  use  which  jus- 
tifies condemnation  and  taxation 
for  them.  This  court  readily  gives 
relief,  in  a  proper  case,  to  a  private 
owner,  whose  right  to  the  enjoy- 
ment of  his  property  is  interfered 
.with  by  another  private  owner  not 
using  his  own  with  a  just  regard  to 
the  enjoyment  of  his  neighbor;  but 
it  has  not  given  effect  to  class  dis- 
tinctions  imposed  by  law. 

In  conclusion,  and  without  fur- 
ther discussion,  our  judgment  is 
that  the  present  decision  is  without 
conslltutional  basis  for  its  support, 
and  is  directly  opposed  to  the  fun- 
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damental  principle  that  one  may 
use  and  enjoy  his  property  as  best 
suits  his  convenience,  so  long  as  no 
unnecessary  injury  is  done  to  his 
neighbor.  The  statute  in  question 
is  aimed  in  the  wrong  direction, 
and  not  in  promotion  of  the  gener- 
al welfare,  as  that  term  for  many 
years  has  been  understood  and  ap- 
plied by  the  courts.  The  intelli- 
gent thought  of  the  day  notes  with 
some  concern  the  increasing  un- 
rest and  discontent  with  the  trend 
of  our  civil  affairs,  prevalent 
among  the  people,  not  only  of  this 
state  and  nation,  but  the  world 
over.  Yet  that  same  intelligence, 
apparently  without  thought  or  re- 
flection, at  the  same  time  demands 
the  enactment  and  enforcement  of 
laws  the  only  tendency  of  which  is 
to  add  to,  and  accentuate,  in  a 
measure,  conditions  made  the  basis 
of  such  discontent;  legislation  like 
the  statute  here  involved,  which  in 
effect  segregates  the  people  into 
classes  founded  on  invidious  dis- 
tinctions, extending  to  one  thereof, 
by  positive  law,  the  powerful  emi- 
nent domain  arm  of  the  state,  by 
which  one  class  may,  on  esthetic  or 
fanciful  grounds,  exclude  from  their 
selected  neighborhood  members  of 
the  other  classes,  and  thus  deprive 
them  arbitrarily  of  the  free  enjoy- 
ment of  their  property,  although 
they  may  be  of  equal  intelligence 
and  moral  standing  with  those  thus 
temporarily  vested  with  the  use  of 
that  powerful  state  weapon.-  Here- 
tofore the  people  in  this  country 
have  been  permitted  to  work  out 
their. own  social  relations,  unaided 
by  direct  legislation.  And  those 
who  are  willing  to  take  cognizance 
for  the  moment  of  the  history  of 
civil  governments,  and  of  the  rea- 
sons for  the  downfall  of  many  of 
them,  cannot  but  be  impressed  that 
the  general  welfare  will  best  be 
promoted  by  a  continuance  of  that 
metiiod  of  regulating  matters  of 
that  kind. 

This  case,  briefed  favorably  to 
the  result  by  both  lawyers  and  edi- 
tors, will  create  no  disturbance  nor 
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attract  any  special  attention.  The  constitutional  moorings  toward 
statute  which  is  sustained  is  but  a  class  distinctions  created  and  fos- 
Atraw  indicating  a  drifting  from     tered  by  law. 


ANNOTATION. 


Eminent  dcHnain:  power  to  condemn  against  particular  use  of  property 


The  books  contain  a  number  of  cases 
relating  to  district  prohibition  of 
kinds  of  business  and  kinds  of  build- 
ings, decided  with  reference  to  the 
police  power;  that  is  to  say,  to  the 
power  to  prohibit  certain  kinds  of 
buildings  or  business  without  compen- 
sation to  the  owner.  It  is  not  infre- 
quent in  these  cases  to  find  statements 
that  the  prohibition  in  question  cannot 
be  legal,  without  compensation.  This, 
of  course,  does  not  necessarily  mean 
that  the  prohibition  would  be  legal, 
with  compensation  to  the  owner. 

But,  as  will  be  seen,  the  decision  in 
the  reported  case  (State  ex  rel.  Twin 
City  Bldg.  &  Invest.  Co.  v.  Houghton, 
ante,  585)  is  one  in  the  law  of  em- 
inent domain.  It  is  there  held  that  a 
statute  is  constitutional  which  enables 
50  per  cent  of  the  inhabitants  of  a 
city  district  to  have  it  restricted  so 
that  apartment  houses  and  other  des- 
ignated classes  of  buildings  shall  be 
prohibited  therein,  the  right  to  build 
such  buildings  to  be  condemned  by 
the  city. 

In  Parker  v.  Com.  (1901)  178  Mass. 
199,  59  N.  E.  634,  where  a  Massachu- 
setts statute  to  limit  the  height  of 
buildings  in  the  vicinity  of  the  state 
house  provided  for  the  pajrment  of 
damages  for  the  deprivation  of  any 
rights  existing  under  the  Constitution, 
the  court,  in  overruling  the  claim  of 
the  state  that  owners  were  entitled  to 
nD  damages,  said,  inter  alia:  ''In  some 
of  the  arguments  addressed  to  us  it 
was  assumed  that  the  only  view  which 
it  was  possible  to  take  of  this  statute 
was  that  it  was  intended  to  benefit  the 
state  house  considered  as  a  dominant 
estate,  and  to  annex  to  it  an  easement 
or  quasi  easement,  whether  for  pros- 
pect or  security  it  does  not  matter. 
Manifestly,  this  is  not  true.  It  may 
be  argued  that  the  statute  was  passed 
at  least  as  much  in  the  interest  of  the 
public   at  large  as  travelers  on  the 


highway,  as  it  was  in  the  interest  of 
the  commonwealth  as  an  owner  of 
property — that  one  object,  at  any  rate, 
was  to  save  the  dignity  and  beauty  of 
the  city  at  its  culminating  point,  for 
the  pride  of  every  Bostonian  and  for 
the  pleasure  of  every  member  of  the 
state.  It  is  on  this  footing  that  it  is 
argued  for  the  commonwealth  that  the 
act  is  a  valid  exercise  of  the  police 
power;  that  a  building  law  would  be 
valid  within  reasonable  limits ;  .  .  . 
that  a  limitation  to  70  feet  is  reason- 
able, and  that  such  a  law  is  no  less 
valid  when  passed  to  satisfy  the  love 
of  beauty  than  when  passed  to  appease 
the  fear  of  fire." 

It  may  be  noted  that  it  was  held  in 
Atty.  Gen,  v.  Williams   (Knowlton  v. 
Williams)    (1899)    174  Mass.  476,  47 
L.R.A.  314,  55  N.  E.  77,  that  the  stat- 
utory   restriction    of    the    height    of 
buildings  adjacent  to  a  square,  if  in- 
tended to  benefit  the  public  by  promot- 
ing the  beauty  and  attractiveness  of  a 
public  park  and  preventing  unreason- 
able encroachments  upon  the  light  and 
air  which  it  had  previously  received, 
justifies    the    expenditure    of    public 
money  to  pay  compensation  for  prop- 
erty rights  thereby  injured  by   thus 
creating  an  easement  of  light,  air,  and 
view,  annexing  it  to  the  park  in  the 
exercise  of  eminent  domain. 

So,  it  was  held  in  Com.  v.  Boa- 
ton  Adv.  Co.  (1905)  188  Mass.  348,  69 
L.R.A.  817,  108  Am.  St.  Rep,  494,  74 
N.  E.  601,  that  forbidding  the  use  of 
land  near  a  park  or  parkway  for  ad- 
vertising purposes  amounts  to  a  tak- 
ing of  it  for  public  use,  for  which  com- 
pensation must  be  made. 

But  in  Pennsylvania  Mut.  L.  Ins. 
Co.  V.  Philadelphia  (1913)  242  Pa«  47, 
49  L.R.A.(N.S.)  1062,  88  Atl.  904,  it 
was  held  that  the  power  of  eminent 
domain  cannot  be  utilized  to  enable  a 
municipal  corporation  to  acquire  prop- 
erty outside  the  limits  of  a  parkway 
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for  resale,  with  restrictions  for  the 
protection  of  the  parkway  or  preserva* 
tion  of  the  view,  appearance,  light, 
air,  health,  or  usefulness  thereof,  as 
this  is  not  a  public  use. 

It  was  held  in  Farist  Steel  Co.  v. 
Bridgeport  (1891)  60  Conn.  278,  13 
LR.A.  590,  22  Atl.  561,  that  the  pur- 
pose of  preventing  a  new  bridge  from 
being  marred  by  unsightly  structures 
is  not  a  public  use. 

As  in  line  with  the  dissenting  opin- 
ion in  the  reported  case  (State  ex  rel. 
Twin  City  Bldg.  &  Invest.  Co.  v. 
Houghton,  ante,  585),  it  may  be  per- 
missible to  quote  from  a  case  decided 
under  the  police  power:  "It  cannot 
he  pretended  that  the  citizen  has  not 
the  common-law  right  to  acquire  title 


to  a  lot  of  land,  qualified  or  absolute, 
in  a  city  as  elsewhere,  and  to  build 
upon  and  improve  it  as  his  taste,  his 
convenience,  or  his  interest  may  sug- 
gest, or  as  his  means  may  justify, 
without  taking  into  consideration 
whether  his  buildings  and  improve- 
ments will  conform  in  'size,  general 
character  and  appearance'  to  the  'gen- 
eral character  of  the  buildings  pre- 
viously erected  in  the  same  locality/ 
even  though  there  might  be  those  in 
whose  'judgment'  his  so  building  might 
in  some  way  'tend  to  depreciate  the 
value  of  surrounding  improved  or  un- 
improved property/  "  Bostock  v.  Sams 
(1902)  95  Md.  400,  59  L.R.A.  282,  93 
Am.  St.  Rep.  394,  52  Atl.  665. 

B.  B.  B. 


CHRISTOPHER  BAUMANN,  Appt., 

V. 

CITY  OF  NEW  YORK,  Respt. 

JTtfiv  Toiic  Court  of  Appeals-^ July  Iff,  1919» 
(227  N.  Y.  25,  124  N.  E.  141.) 


Landlord  and  tenant  —  towering  water  level  — *  right  to  recover. 

1.  One  in  poesession  of  land  as  tenant  at  will  may  recover  the  diminished 
annual  value  of  the  property  during  his  possession,  by  the  wrongful  lower- 
ing of  the  level  of  the  water  table  under  the  property. 

[See  note  on  this  question  beginning  on  page  600.] 

—  tenant  at  will  —  cropping  by  per- 


mission* 

2.  One  working  his  wife's  land  by 
ber  permission  and  receiving  tbe  pro- 
ceeds thereof  is  a  tenant  at  will. 

[See  16  R.  C.  L.  611. J 

Trespass  —  diminution  of  usable  value 
—  right  of  tenant. 

3.  That  a  continuing  trespass  by 
which  the  water  table  under  a  parcel 
of  land  was  lowered  commenced  be- 
fore a  tenant  took  possession  of  the 
property  does  not  prevent  his  holding 
the  trespasser  liable  for  diminution  in 
the  usable  value  of  the  property. 

[See  16  R.  C.  L.  676.] 


Damages  —  lowering  of  water  table 
under  real  estate  —  value  of  crops. 

4.  Upon  the  question  of  diminution 
of  usable  value  for  which  a  trespasser 
is  answerable  to  a  tenant  for  lowering 
the  water  table  under  real  estate,  evi- 
dence may  be  considered  as  to  the 
value  of  the  crops  raised  before  and 
after  the  injury. 

(See  8  R.  C.  L.  482.] 

Injunction  —  excessive  prayer  for  re- 
lief —  effect. 

5.  A  landowner  is  not  deprived  of 
his  right  to  enjoin  a  trespasser  from 
lowering  the  water  table  under  the 
property,  to  its  injury,  by  the  fact  that 
he  joined  in  the  action  a  prayer  for  in- 
junction with  respect  to  other  lands 
which  he  occupied  as  tenant. 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Courts  Second  Department,  reversing  in  part  a  judgment  of  a 
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Special  Term  for  Queens  County  (Kapper,  J.)  in  his  favor,  in  an  action 
brought  to  enjoin  the  operation  by  defendant  of  certain  driven  wells  and 
pumping  stations  belonging  to  its  water  supply,  and  for  the  recovery  of 
damages  for  injury  to  plaintiff's  land.    Modified  and  affirmed. 


Statement  by  Hogan,  J. : 

The  facts  found  by  the  trial  jus- 
tice are,  in  substance: 

The  plaintiff  and  one  Johanna 
Baumann  are  husband  and  wife. 
On  or  about  April  14,  1908,  the 
plaintiff,  by  devise  under  the  will 
of  his  father,  became  the  owner  of 
a  piece  of  land  of  about  10  acres, 
and  his  wife,  Johanna  Baumann, 
under  a  devise  in  the  same  will,  be- 
came the  owner  of  a  piece  of  land 
of  about  10  acres  adjoining  the  land 
of  plaintiff  on  the  south,  the  two 
pieces  of  land  being  separated  by 
a  ditch  running  east  and  west. 
Plaintiff  has,  since  April,  1908,  oc- 
cupied the  10-acre  parcel  belonging 
to  his  wife,  by  her  permission,  in 
connection  with  his  own  land,  for 
the  cultivation  of  market  garden 
crops,  the  proceeds  whereof  have 
been  received  and  retained  by 
plaintiff  with  the  consent  of  his 
wife. 

Since  1906,  the  defendant  has 
maintained  two  driven-well  pump- 
ing  stations  about  1,200  feet  dis- 
tant from  the  premises  of  plaintiff, 
and  has  used  and  operated  said  sta- 
tions for  the  purpose  of  supplying 
water  to  the  inhabitants  of  the  city 
for  household  or  other  purposes, 
for  a  consideration  paid  by  con- 
sumers. 

The  soil  of  said  property  of  plain- 
tiff and  his  wife  is  naturally  well 
supplied  with  ground  water  and 
moisture  therefrom,  and  is  very 
fertile,  and  is  particularly  well 
adapted  to  the  growing  of  garden 
vegetables  for  market.  Prior  to 
the  construction  and  operation  of 
said  driven-well  stations,  said 
property  bore  abundant  crops,  and 
the  business  of  market  gardening 
thereon  was  profitable. 

The  operation  of  the  well  has 
abstracted,  and  does  abstract  and 
withdraw,  from  said  property  and 
its  soil  a  large  part  of  the  natural 
underground  and  percolating  wa- 
ters  belonging  to   the   same,   and 


has  lowered  and  lowers  the  normal 
water  table  thereon  from  1  to  5 
feet,  and  has  rendered  and  renders 
said  soil  dry  and  unproductive,  and 
has  greatly  injured  the  bearing 
qualities  of  7  acres  of  said  prop- 
erty, 4  acres  of  which  are  in  the 
parcel  owned  by  the  plaintiff  and  S 
acres  of  which  are  in  the  parcel 
owned  by  plaintiff's  wife,  and  has 
rendered  the  business  of  market 
gardening  on  said  land  much  less 
profitable  than  before  said  driven 
wells  were  put  in  operation. 

The  diminution  in  the  usable 
value  of  said  lands,  caused  by  the 
abstraction  of  the  water  therefrom 
and  the  consequent  lowering  of  the 
natural  underground  water  table 
and  the  interference  with  capillary 
moisture  has  been  $200  per  acre  for 
each  of  said  7  acres  of  land,  for 
each  of  the  years  1909  to  1915, 
both  inclusive. 

During  the  year  1916  defendant 
ceased  the  operation  of  the  pump- 
ing stations,  by  whidh  ^  large  part 
of  the  natural  moisture  was  re- 
stored to  said  lands. 

As  conclusions  of  law,  the  trial 
justice  found:  (1)  Since  February, 
1906,  and  September,  1907,  the  city 
has  been  and  now  is  a  continuing 
trespasser.  (2)  Since  April  14^ 
1908,  plaintiff  has  been  a  tenant  at 
will  of  the  property  belonging  to 
his  wife.  (8)  Plaintiff  is  not  en- 
titled to  recover  damages  to  the 
usable  value  of  any  portion  of  the 
property  belonging  to  his  said  wife, 
and  said  damages  belong  to  her  as 
the  owner  of  the  fee  of  said  land. 
(4)  Awarded  judgment  to  plain- 
tiff for  the  sum  of  $5,600  as  plain- 
tiff's past  damages  to  the  4  acres 
for  the  years  stated,  and  granted  an 
injunction  restraining  the  opera- 
tion of  the  driven-wdl  stations, 
unless  within  a  reasonable  time  de- 
fendant take  proceedings  to  acquire 
by  the  power  of  eminent  domain 
such  property  rights  of  the  plain* 
tiff  as  it  may  lawfully  acquire. 
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Upon  appeal  to  the  appdiate  di- 
vision, the  third  conclusion  of  law 
was  modified  by  the  appellate  divi*" 
sion  so  as  to  provide  that  the 
plaintiff  was  not  entitled  to  recover 
m  this  suit  any  damages  to  the  land 
of  his  wife  of  which  he  wits  tenant 
at  will,  and,  as  tbtis  modified,  the 
judgment  was  affirmed  by  a  divid- 
ed court. 

The  city  does  not  appeal  from 
that  pArt  of  the  judgment  allowing 
plaintiff  to  recover  damages  to  the 
4  acres.  Plaintiff  appeals  from 
such  part  of  the  judgment  only  as 
determines  that  he  is  not  entitled 
to  recover  damages  to  the  lands  of 
his  wife. 

Mr.  Chaiies  Coleman  Miller,  for  ap- 
pellant: 

Plaintiff  is  entitled  to  the  damages 
to  the  southerly  half  of  the  farm 
owned  by  his  wife. 

ForbeU  v.  New  York,  164  N.  Y.  622, 
51  L.S.A.  696,  79  Am.  St.  Rep.  666,  58 
N.  £.  644;  Reisert  v.  New  York,  174 
N.  Y.  196,  66  N.  E.  731;  Dosoris  Pond 
Co.  V.  Campbell,  25  App.  Div,  179,  50 
N.  Y.  Supp,  819,  affirmed  in  164  N.  Y. 
596,  58  N.  B.  1088 ;  McRoberts  v.  Berg- 
man, 182  N.  Y.  73,  30  N.  E.  261;  2 
McAdam,  Land.  4b  T.  1065;  28  Am.  & 
En^.  Enc.  Law,  2d  ed.  523. 

Plaintiff  was  entitled  to  reoorer 
damages  in  this  action  as  matter  of 
law. 

Tiffany,  Land.  &  T.  §  18c,  p.  118; 
Hayes  v.  Atlanta,  1  Ga.  App.  25,  57 
S.  E.  1087;  New  York  Real  Property 
Law,  &  228. 

Messrs.  Terence  Farley  and  William 
£.  C.  Mayer  with  Mr.  WilMam  P.  Burr, 
for  respondent: 

Plaintiff  was  not  a  tenant  at  will  of 
his  wife.  He  was  at  most  a  mere  li- 
censee, who  was  permitted  to  go  upon 
his  wife's  land  for  the  purpose  of  rais- 
ing crops. 

18  R.  C.  L.  1188;  1  McAdam,  Land. 
A  T.  4th  ed.  145;  Unglish  v.  Marvin, 
128  N.  Y.  880,  28  N.  £.  634;  Mtimford 
T.  Whitney,  15  Wend.  380,  80  AnL  Dec. 
eO;  Cook  V.  Steams,  11  Mass.  583,  17 
R.  C.  L.  564;  Roberts  v.  Lynn  Ice  Co. 
187  Mass.  402,  73  N.  E.  523 ;  3  Fam- 
ham.  Waters,  §  785;  French  v.  Carhart, 
1  N.  Y.  96;  Poster  v.  South  Glena  Falls, 
35  Misc.  620,  72  N.  Y.  Supp.  125,  af- 
firmed in  72  App.  Div.  629,  76  N.  Y. 
Supp.  1014;  21  Cye,  1418;  Putnam  v. 
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Wise,  1  Hill,  284,  37  Am.  Dec.  309; 
Freeman,  Cotenancy  &  Partition,  § 
100;  1  Taylor,  Land.  &  T.  9th  ed.  \ 
24a;  2  Reeves,  Real  Prop.  932. 

A  lessee  of  premises  located  in  the 
vicinity  of  the  pumping  stations  form- 
ing part  of  the  waterworks  system  of 
the  city  of  New  York,  whose  lease  was 
executed  after  tlie  operation  of  such 
pumping  stations  had  been  com- 
menced, cannot  maintain  an  action 
atfainst  the  city  to  recover  damages 
occurring  during  the  term  of  the  lease 
because  of  the  withdrawal  of  surface 
and  subsurface  water  from  the  leased 
premises,  incident  to  the  operation  of 
the  pumps. 

Sposato  V.  New  York,  75  App.  Div. 
304,  78  N.  Y.  Supp.  168,  affirmed  in 
178  N.  Y.  583,  70  N.  E.  1109. 

The  general  rule  that  a  lessor  can- 
not maintain  trespass  while  his  ten- 
ant is  in  possession  does  not  apply  if 
the  tenancy  is  one  at  will  merely,  if 
the  injury  is  to  the  reversion,  and  not 
a  mere  disturbance  of  possession. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed. 
575;  2  Reeves,  Real  Prop.  934. 

Hogan,  J.,  delivered  the  opinion  of 
the  court : 

The  land  owned  by  plaintiff's 
wife  was,  by  permission  of  the  lat- 
ter, worked  by  plaintiff  in  connec- 
tion with  the  plot  of  land  owned  by 
him,  and  he  received  the  entire  pro- 
ceeds of  the  two  pieces  of  land. 
The  relation  be- 
tween the  wife  and  hSl?.?*?-..?--* 
husband  as  to  the  atwiii- 

plot  of  land  owned  irJi^uJf.lT 
by  the  wife  wto 
that  of  landlord  and  tenant,  the 
plaintiff  being  a  tenant  at  will. 
Harris  v.  Prink,  49  N.  Y.  24,  10 
Am.  Rep.  318.  As  between  a  land- 
lord and  his  tenant,  the  latter,  in 
the  absence  of  some  contractual 
provision  to  the  contrary,  has  an 
exclusive  right  to  the  control  and 
possession  of  the  leased  premises, 
and  may  defend  such  particular  es- 
tate until  the  same  has  been  legally 
terminated.  The  tenancy  of  plain- 
tiff never  having  been  terminated, 
he  was  lawfully  in  possession  of  the 
3-acre  plot  of  land,  and  entitled  to 
the  annual  product  of  the  soil  in 
the  nature  of  emblements,  and  for- 
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any  injury  inflicted  by  a  wrongdoer 

resulting  in  a  dim- 
inution of  his  en- 
joyment of  the 
premises  he  would 
be  entitled  to  redress.  On  the  oth- 
er hand,  if  the  injury  is  one  of  a 
permanent  character  to  the  re- 
version, such  as  destruction  of 
standing  timber,  etc.,  the  right  to 
recover  for  such  wrong  is  vested  in 
the  landlord.  Where  both  lancNord 
and  tenant  sustain  damages  by  the 
wrongful  act  of  a  third  person,  the 
law  recognizes  the  right  of  each  to 
maintain  a  separate  action  against 
the  wrongdoer  to  redress  his  indi- 
vidual injury.  Miller  v.  Edison 
Electric  Illuminating  Co.  184  N.  Y. 
17,  3  L.R.A.(N.S.)  1060,  76  N.  E. 
734,  6  Ann.  Cas.  146;  Washb.  Beat 
Prop.  3d  ed.  88  254,  255,  1517, 
1519;  Bly  v.  Edison  Electric  Il- 
luminating Co.  172  N.  Y.  1,  58 
L.R.A.  500,  64  N.  E.  745. 

Counsel  for  defendant  argued 
that  the  rule  stated  is  inapplicable 
to  the  case  at  bar  for  the  reason 
that  the  tenancy  of  plaintiff  did  not 
commence  until  April  14,  1908,  and, 
the  oity  having  constructed  and  op- 
erated the  pumping  stations  in 
1906-1907,  the  trespass  having 
been  committed  at  that  time,  the 
tenant  cannot  sustain  a  cause  of 
action  therefor.  In  support  of  his 
argument  reliance  is  placed  upon 
the  case  of  Sposato  v.  New  York,  76 
App.  Div.  304,  78  N.  Y.  Supp.  168. 
affirmed  by  this  court  in  178  N.  Y. 
688,  70  N.  E.  1109. 

In  the  Sposato  Case,  the  plaintiff 
was  lessee  of  land  for  a  term  of  five 
years,  commencing  in  1898.  The 
pumping  stations  from  which  the 
alleged  damages  ^resulted  were 
erected  in  1885-1894.  The  order  in 
the  Sposato  Case  was  made  October 
10,  1902.  On  October  7,  1902,  we 
decided  the  Bly  Case,  sustaining  the 
principle  heretofore  stated  (172 
N.  Y.  1,  58  L.R.A.  500,  64  N.  E. 
745),  and,  subsequenjt  to  our  deci- 
sion in  the  Sposato  Case,  178  N.  Y. 
583,  70  N.  E.  1109,  we  reiterated 
the  rule  of  law  in  the  Miller  Case, 
184  N.  Y.  17,  3  L.R.A.(N.S.)  1060, 


.  76  N.  E.  784,  6  Ann.  Gas.  146.  A 
casual  reading  of  the  Sposato  Case 
might  lead  to  a  conclusion  that  a 
conflict  of  decisions  existed.  Such, 
however,  is  not  the  case.  In  the 
Sposato  Case  the  plaintiff  alleged 
that  the  land  in  its  natural  condi- 
tion, and  before  the  time  of  the  acts 
complained  of  (188&->1894),  was 
well  saturated  with  water;  that  by 
the  act  of  the  city  two  wells  had 
been  dried  up,  and  the  soil  on  the 
land  had,  by  the  abstraction  of 
water,  become  so  thoroughly  dried 
up  that  it  is  comparatively  worth- 
less for  the  raising  of  crops,  and  by 
reason  of  such  diversion  of  water 
the  plaintiff,  during  the  three  years 
of  his  term  of  five  years, — which 
term  had  not  expired, — was  de- 
prived of  his  rightful  use  of  the 
premises.  The  complaint  did  not 
allege  the  injury  to  or  loss  of  any 
crops  on  the  land  during  his  posses- 
sion of  the  same,  and  upon  the 
opening  of  the  case  at  trial  term 
the  ^  complaint  was  dismissed  on 
motion  of  counsel  for  the  city,  who' 
argued  in  this  court  that  upon  the 
complaint  the  injuries  sought  to  be 
recovered  for  were  permanent  to 
the  fee,  and  thereby  vested  in  the 
landlord. 

The  complaint  in  the  case  at  bar^ 
while  not  as  specific  in  expression 
as  might  be  desirable,  nevertheless 
alleged  injury  to  the  possession  of 
plaintiff,  in  that  it  asserts  that  the 
soil  was,  by  reason  of  the  abstrac- 
tion of  the  water  therefrom,  made 
dry,  rendering  the  same  less  pro- 
ductive and  profitable  for  garden 
purposes  than  before  the  wells 
were  put  in  operation,  whick 
caused  a  depreciation  in  the  usable 
value  of  the  premises,  and  in  sub^ 
stance  the  trial  justice  so  found, 
and,  as  a  basis  for  damages,  found 
the  diminution  in  the  usable  value 
of  the  land  caused  by  the  abstrac- 
tion of  water  therefrom. 

My  view  is  that  the  principle 
stated  in  the  Bly  and  Miller  Cases, 
cited,  which  are  controlling  in  thia 
case,  is  not  in  conflict  with  the 
Sposato  Case. 

In  Reisert  v.  New  York,  174  N^ 
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Y.  196,  66  N.  E.  731,  the  plaintiff, 
as  owner  and  in  possession  of  some 
80  acres  of  land,  sought  to  recover 
damages,  as  he  alleged,  1^  reason  of 
the  act  of  the  city,  through  the  con- 
struction of  driven  wells,  in  render- 
ing the   soil  of  his  land   dry  and 
worthless    for   cultivation,    and   a 
stream  on   the  land  valueless  for 
fish  and  game  purposes.    Upon  the 
trial    of  that    action,  counsel   for 
plaintiff  contended  that  the  plain- 
tiff was  entitled  to  recover  his  prof- 
its, as  such,  which  he  was  ab^e  to 
prove  during  the  six  years  prior  to 
the  commencement  of  the  action, 
basing  his  argument  upon   the  de- 
cision of   this  court  in    Forbell  v. 
New  York,  164  N.  Y.  622,  61  L.R.A. 
695,  79  Am.  St.  Rep.  666,  58  N.  B. 
644,  which  action  was  one  by  a  les- 
see of  land.    An    examination   of 
that  decision  does  not  justify  the 
argument  made  by  counsel,  as  was 
determined   by   us   when  the   case 
reached  this  court,  though   counsel 
made  the  same  argument  here.    In 
tbB  Reisert  Case,   counsel   for  the 
city  arsrued  that  the  plaintiff's  re- 
covery was   limited   to  the  loss  in 
rental  value  which  might  be  proved 
as  resulting  from  the  trespass,  and 
the  main  question   treated   by   us 
was  the  correct   measure   of  dam- 
ages.   The,  judgment  below  was  re- 
versed for  errors  on  the  trial,  and 
we  held  that  evidence  of  the  rental 
or  usable  value  of  the  premises  was 
competent;   that  if  the   land   was 
commonly     rented,     the    ordinary 
rentals     received     for     the     same 
would  be  admissible,  as  well  as  tes- 
timony tending  to  show  the  nature 
of  the  soil,  the  character  and  extent 
of  the  use  made  of  the  lands,  the 
nature  of   the   business   conducted 
thereon    when   in  their  normal  or 
usual    condition   as  to  surface   or 
subterranean  waters,  and  when  de- 
prived thereof,  and  was  competent 
as    proving   or    tending    to   prove 
usable  value,  and  from  such  facts 
the  court   or  a  jury  would  be  en- 
abled to  determine  whether  and  to 
what  extent  the   rental   or  usable 
value  of  the  land  as  affected  by  the 
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diversion   of  the   water  had   been 
substantially  injured. 

We  also  held  that  in  such  a  case 
profits,  as  such,  were  not  recover- 
able ;  that  a  plaintiff  suffering  from 
a  tort  or  trespass  of  another  is 
bound,  so  far  as  he  reasonably  can, 
to  reduce  his  damages,  and  that  the 
plaintiff  would  not  be  justified  in 
efforts  year  after  year  to  raise 
crops  upon  this  damaged  land,  or 
portion  thereof,  if  experience  had 
demonstrated  that  they  would  not 
.  mature  and  produce  a  marketable 
or  profitable  article. 

In  the  present  case  the  courts  be- 
low held  that  the  trespass  was  a 
continuing  trespass ;  that  by  reason 
thereof  the  bearing  qualities  of  the 
land  had  been  affected,  and  the 
usable  value  of  the  7  acres,  4  acres 
of  which  were  owned  by  plaintiff 
and  3  acres  of  which  he  occupied  as 
tenant,  by  reason  of  the  trespass, 
had  been  diminished  $200  per  acre 
for  each  of  the  years  1909  to  1916, 
both  inclusive,  but  the  damages 
awarded  were  limited  for  diminu- 
tion in  usable  value  to  the  4-acre 
plot. 

To  deny  the  plaintiff  damages  to 
the  usable  value  of  the  3-acre  plot 
of  land   was  error. 
The  defendant  was  JimlS"  tiTn  of 

a  trespasser,  and  as  ?r;it*„7Tin«t. 
such  mvaded  the 
possessory  rights  of  the  plaintiff 
and  materially  diminished  the 
value  of  the  use  of  the  premises  for 
the  purposes  for  which  the  same 
were  adapted  and  had  been  used. 
For  damage  sustained  to  such 
usable  value  the  plaintiff  was  en-* 
titled  to  redress.  Reisert  v.  New 
York,  174  N.  Y.  196,  66  N.  E.  731. 

I  do  not  deem  it  necessary  to  re- 
fer at  length  t^  the  evidence  ad- 
duced on  the  trial.  My  conclusion 
is  that  the  evidence  was  ample  to 
sustain  the  finding  of  the  courts  be* 
low  that  the  diminution  in  the 
usable  value  of  the  premises  was 
$200  per  year. 

The  plaintiff  produced  evidence 
tending  to  show  the  nature  of  the 
soil  of  the  land,  the  character  and 
extent  of  the  use  made  of  the  same^ 
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and  the  nature  of  the  buginess  con- 
ducted prior  to,  during,  and  subse- 
quent to  the  commission  of  the 
trespass  by  the  city,  the  extent  of 
the  crops  raised,  the  prices  received 
for  the  same  in  the  market,  and  the 
expenses  incident  to  the  cultivation 
and  marketing  of  the  same.  While 
evidence  of  the  amounts  realized 
from  the  crops  before  and  after  the 
trespass  was  admitted,  the  record 
does  not  justify  a  presumption  that 
such  amount  was  adopted  as  a 
basis  of  damages  by  the  trial  jus- 
„.^^^^^  tice.     The  evidence 

loweriMirof  was      proper      for 

nd«»  ieii*  consideration       by 

of^ciS"!*'"*         ^^^  ^P^'^  **^®  ques- 
^'  **"'  tion  of  usable  value 

and  as  to  whether  or  not  the  plain- 


tiff had  exercised  proper  judgment 
as  a  reasonable  man  in  the  manage- 
ment of  the  7  acres,  in  view  of  the 
changed  conditions  produced  by  de- 
fendant's   trespass. 
Neither    is    it  ma-  i^i":;^"^"^ 
terial  that  plaintiff  Jf,",!:?' ';' * 
sought      mjunctive 
relief  as  to  the  7  acres.    He  was 
granted  such  relief  so  far  as  the 
4-acre  plot  was  concerned. 

The  judgment  should  be  modified 

so  as  to  provide  that  plaintiff  re- 

•  cover  of  defendant  the  sum  of  $9,- 

800,  instead  of  $5,600,  and,  as  thus 

modified,  affirmed,  with  costs. 

Hiscocfc,  Ch.  J.,  and  Chast,  CMlin, 
Cnddebaek,  McLaughtta,  and  Cnmtp 

JJ.,  concur. 
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Right  of  tenant  to  recover  damages  from  third  person  for  injury  to  premises. 


I.  Introductory,  600. 
II.  General  nrie,  600. 
III.  Application  of  rule: 

a.  Generally,  602. 

b.  Particular  injuries: 

1.  Injury  to  crops  or  grass, 

605. 
2«  Injury  to  trees,  608. 

I.  Ifttroduciory, 

This  note  treats  only  of  the  rights 
of  a  tenant,  as  such,  to  recover  dam- 
ages from  a  third  person  for  injuries 
to  the  leased  premises.  It  excludes  a 
treatment  of  those  cases  wherein 
merely  the  form  of  action  is  consid- 
ered, aside  from  the  right  of  the  ten- 
ant, as  such,  to  sue.  It  also  excludes 
the  right  of  a  tenant  to  compensation 
for  injuries  to  his  estate  in  condemna- 
tion proceedings.  So,  damages  suf- 
fered by  a  tenant  by  reason  of  the  im- 
pairment or  destruction  of  easements 
appurtenant  to  the  leased  property  are 
beyond  the  scope  of  this  discussion,  as 
is  a  tenant's  remedy  by  injunction  for 
the  protection  of  his  rights  in  the 
leased  premises. 

II.  General  rule. 

It  is  a  general  rule  of  the  common 
law  that,   for  any   injury   to   leased 


III.  b.— continued. 

3.  Injury  to  struetare,  609. 

4.  Nuisance,  611. 

IV.  Effect  of  agreement  between  land- 
lord and  third  person,  612. 
V.  Nuisance  existing  at  time  of  execu- 
tion or  renewal  of  lease,  614. 
VI.  Injury  to  reversion,  620. 
VII.  Tenant  not- in  possession,  630. 

premises  in  the  possession  of  a  tenant, 
there  accrues  to  the  tenant  a  right  of 
action  against  the  wrongdoer  on  ac- 
count of  the  interruption  of  the  enjoy- 
ment of  his  estate  and  the  lessening:  of 
the  value  of  the  use  for  the  term. 

United  States.  —  California  Dry 
Dock  Co.  V.  Armstrong  (1883)  8  Sawy. 
623,  17  Fed.  216. 

Alabama.  —  Crommelin  v.  Coxe 
(1857)  30  Ala.  318,  68  Am.  Dec.  120; 
C.  W.  Zimmerman  Mfg.  Co.  v.  Daffin 
(1906)  149  Ala.  880,  9  L.R.A.(N.S.) 
668,  123  Am.  St.  Rep.  58,  42  So.  858. 

Aricansaa. — St.  Louis,  A.  &  T.  R.  Co. 
V.  Graham  (1892)  55  Ark.  294, 18  S.  W. 
56;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hall 
(1903)  71  Ark.  302,  74  S.  W.  293; 
Clark  V.  St.  Louis.  S.  F.  &  N.  0.  R.  Co. 
(1906)  79  Ark.  629,  94  S.  W.  930;  Mc- 
Laughlin V.  Hope  (1913)  107  Ark.  442. 
47  L.R.A.(N.S.)  137,  155  S.  W.  910. 

California. — Heilbron  v.  Kings  Riv* 
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er  &  F.  Canal  €0.  (1888)  76  Cah  U,  17 
Pac.  933;  Sacchi  y.  Bayside  Lumber 
Go.  (1910)  13  Cal.  App.  72,  108  Pac. 
885;  Stapp  v.  Madera  Canal  &  Irrig. 
O).  (1917)  34  CaL  App.  41,  166  Pao. 
823. 

GeeK)Kiad — Central  R.  Co.  v.  English 
(1884)  73  €ki.  366;  Bentiey  v.  Atlanta 
(1893)  93  Ga.  623, 18  S.  E.  1013 ;  Pause 
▼.  AtlanU  (1896)  98  Ga.  92,  58  Anou 
St  Rep.  290, 26  S.  £.  489;  Baas  v.  West; 
(1900)  110  Ga.  698,  36  S.  E.  244;  Dar- 
nell y.  Goliuabus  Show-Case  C^. 
(1907)  129  Ga.  62,  13  L.R.A.(N.&) 
333,  121  Am.  St  Rep.  206^  68  &  E.  631; 
Daaiela  y»  Pericias  Letgfing  Co.  (1911) 
9  Ga.  App.  842,  72  &  E.  438 ;  Beasley 
V.  Central  of  (Seorjpa  R.  Co.  (1916)  17 
Ga.  App.  615,  87  S.  E.  907. 

lUiii0te.— MeConvel  y.  Kibbe  (1864) 
33  111.  175,  85  Am.  Dee.  265;  St.  Louis, 
A.  4  T.  H.  R.  Co.  y.  Brown  (1890)  34 
Ul.  App.  552;  Indiana,  I.  A  I.  R.  Co.  y. 
Patchette  (1894)  59  111.  App.  251; 
SefawartE  y.  MeQuaid  (1905)  214  111. 
357, 105  Am.  St  Rep.  112,  73  N.  B.  582; 
Funston  y.  Hoffman  (1908)  232  111. 
360,  83  N.  £.  917;  Ringering  y.  Cleve- 
land, C.  C.  &  St  L.  R.  Co.  (1911)  161 
111.  App.  43;  Renaer  y.  St  Louis,  I.  M. 
k  S.  R.  Go.  (1915)  197  111.  App.  11. 

Indiana. — ^Lathrop  v.  Rogers  (1849) 
1  Ind.  554;  Burbridge  v.  New  Albany 
&  S.  R.  Co.  (1857)  9  Ind.  546;  Chicago 
&  W.  M.  R.  Co.  y.  Linard  (1883)  94 
Ind.  319,  48  Am.  Rep.  155;  Salimonie 
Min.  &  Gas  Co.  y.  Wagner  (1891)  2 
Ind.  App.  81,  28  N.  E.  158;  Payne  v. 
Moore  (1903)  31  Ind.  App.  360,  66  N. 
E.  483,  67  N.  E.  1005. 

Iowa.— Foster  y.  Elliott  (1871)  33 
Iowa,  216. 

Kansaa. — Sbomon  y.  Spring  River 
Power  Co.  (1908)  78  Kan.  779,  99  Pac. 
235. 

Kentucky,  -r-  Fischer-Leaf  Co.  v. 
Caldwell  (1894)  15  Ky.  L.  Rep.  542; 
Breyfpgle  v.  Wood  (1894)  15  Ky.  L. 
Rep.  782;  Louisville  &  N.  R.  Co.  y. 
Moore  (1907)  31  Ky.  L.  Rep.  141,  10 
L.R.A.(N.S.)  579,  101  S.  W.  934. 

Maine.— Little  v.  Palister  (1824)  3 
Me.  6;  Hayward  y.  Sedgley  (1837)  14 
Me.  439,  31  Am.  Dec.  64. 

Maryiani.— Zimmerman  v.  Shreeve 
(1882)  59  Md.  357 ;  Baltiniore  &  S.  P. 
R.  Co.  y.  Hackett  (1898)  87  Md.  224, 


39  Atl.  510;  Green  v.  Shoemaker 
(1909)  111  Md.  69,  23  L.R.A.(N.S.) 
667,  73  Ati.  688. 

Masaachuaetts. — ^Ashley  y.  Ashley 
(1855)  4  Gray,  197;  Sherman  y.  Fall 
River  Iron  Works  Co.  (1861)  2  Allen, 
524,  79  Am.  Dec  799;  Howe  v.  Ray 
(1867)  110  Mass.  298;  Darling  v.  Kelly 
(1873)  113  Mass.  29;  Richards  v. 
Gauffret  (1888)  145  Mass.  486,  14  N. 
£.  535;  Rockwood  v.  Robinson  (1893) 
159  Mass.  406,  34  N.  E.  521 ;  Anthony 
v.  New  York,  P.  &  B.  R.  Co.  (1894) 
162  Mass.  60,  37  N.  B.  780 ;  Moeckel  v. 
G.  A.  Cross  &  Co.  (1906)  190  Mass. 
280,  76  N.  E.  447,  19  Am.  Neg.  Rep. 
294. 

Michigan. — Grand  Rapids  Booming 
Co.  v.  Jaryis  (1874)  30  Mich.  308. 

Mississippi. — Crowell  y.  New  Or- 
leans &  N.  E.  R.  Ck).  (1884)  61  Miss. 
631. 

Missonri^Burt  y.  Warne  (1860)  31 
Mo.  296;  McKee  y.  St.  Lonis»  K.  &  N. 
W.  R.  Co.  (1892)  49  Mo.  App.  174. 

New  Hanpsliire. — George  y.  Fisk 
(1855)  32  N.  H.  32;  Albin  v.  Lord 
(1859)  39  N.  H.  196;  Wood  y.  Griffin 
(1865)  46  N«  H.  231 ;  Beach  v.  Morgan 
(1894)  67  N.  H.  529^  68  Am.  St.  Rep. 
692,  41  Atl.  349;  Evans  v.  Watkins 
(1912)  76  N.  H.  433,  41  L.R.A.(N.S.) 
404,  88  Atl.  915. 

New  Jersey. — ^Halsey  y.  Lehigh  Val- 
ley R.  Co.  (1883)  45  N.  J.  L.  26. 

New  York.  —  Cook  v.  Champlain 
Transp.  Co.  (1845)  1  Denio,  91; 
Comes  y.  Harris  (1848)  1  N.  Y.  223; 
Gourdier  y.  Cormack  (1853)  2  B.  D. 
Smith,  200 ;  Hardrop  y.  Gallagher 
(1854)  2  £.  D.  Smith,  523;  Ulrich  v. 
McCabe  (1866)  1  Hilt.  251;  Austin  v. 
Hudson  River  R.  Co.  (1862)  25  N.  Y. 
334;  Beir  v.  Cooke  (1885)  37  Hun,  38; 
Lewis  v.  Thompson  (1896)  3  App.  Div. 
329,  38  N.  Y.  Supp.  316;  Le  Salg  v. 
Dougherty  (1900)  30  Misc.  455,  62  N. 
Y.  Suppw  510;  Bly  v.  Edison  Eleetric 
Illuminating  Co.  (1902)  172  N.  Y.  1, 
58  L.R.A.  500,  64  N.  E.  745;  Dumois 
V.  New  York  (1902)  37  Misc.  614,  76 
N.  Y.  Supp.  161;  Hoffman  v.  Edison 
Electric  Illuminating  Co.  (1903)  87 
App.  Div.  371,  84  N.  Y.  Supp.  437; 
Dix  v.  Jaquay  (1904)  94  App.  Div.  554, 
88  N.  Y.  Supp.  228;  Pritchard  v.  Edison 
Electric  Illuminating  Co.  (1904)   179 
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N.  Y.  864,  72  N.  E.  243 ;  McPhillips  v.. 
Fitzgerald  (1904)  177  N.  Y.  548,  69 
N.  E.  1126;  Daly  v.  Margolies  (1918) 
169  N.  Y.  Supp.  448.  And  see  the  re- 
ported case  (Baumann  v.  New  York, 
ante,  596) . 

North  Carolina. — Bridgers  v.  Dill 
(1887)  97  N.  C.  222,  1  S.  E.  767;  Dale 
V.  Southern  R.  Co,  (1903)  182  N.  C. 
705,  44  S.  E.  899. 

Oregon. — Townley  v.  Oregon  R.  Co. 
(1898)  83  Or.  828,  64  Pac.  160. 

Pennsylvania.  —  Brown  v.  Powell 
(1855)  25  Pa.  229. 

South  Carolina. — Perry  v.  Jefferies 
(1901)  61  S.  C.  292,  39  S.  E.  515;  Con- 
tos  V.  Jamison  (1908)  81  S.  C.  488,  19 
L.R.A.(N.S.)  498,  62  S.  E.  867.  And 
see  Childers  v.  Verner  (1878)  12  S.  C. 
1. 

Tennessee.  —  Garland  v.  Aurin 
(Carland  v.  Aurin)  (1899)  108  Tenn. 
555,  48  L.R.A.  860,  76  Am.  St.  Rep.  699, 
53  S.  W.  940.  See  also  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Heikens  (1908)  112 
Tenn.  878,  65  L.R.A.  298,  79  S.  W.  1038. 

Texas.— Texas  &  P.  R.  Co.  v.  Bayliss 
a884)  62  Tex.  670;  Lockett  v.  Ft. 
Worth  &  R.  G.  R.  Co.  (1890)  78  Tex. 
211,  14  S.  W.  564;  Gulf,  C.  t  S.  F.  R. 
Co.  V.  Jones  (1886)  3  Tex.  App.  Civ. 
Cas.  (Willson)  83;  Texas  &  P.  R.  Co.  v. 
Torrey  (1891)  4  Tox.  App.  Civ.  C^as. 
(Willson)  446,  16  S.  W.  647;  Creswell 
Ranch  &  Cattle  Co.  v.  Scoggins  (1897) 
15  Tex.  Civ.  App.  378,  39  S.  W.  612; 
Parker  v.  Hale  (1908)  —  Tex.  Civ. 
App.  — ,  78  S.  W.  665.  See  also  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Smith  (1893)  8 
Tex.  Civ.  App.  488,  23  S.  W.  89. 

Vermont.  —  Weston  v.  Gravlin 
(1877)  49  Vt  507;  Guild  v.  Prentis 
(1909)  83  Vt.  212,  74  Atl.  1115,  Ann. 
Cas.  1912A,  818. 

Washington.  —  Froelich     v.     Morse 

(1896)  16  Wash.  686,  47  Pac.  22;  Far- 

nandis  v.  Great  Northern  R.  Co.  (1906) 

41  Wash.'486,  5  L.R.A.(N.S.)  1086,  111 

Am.  St.  Rep.  1027,  84  Pac.  18. 

Wisconsin.  —  Ganter  v.  Atkinson 
(1874)  36  Wis.  48,  9  Mor.  Min.  Rep. 
18. 

WyiMning. — Painter  v.  Stahley  Bros. 
(1907)  15  Wyo.  510,  90  Pac.  875. 

England.  —  Attersoll    v.    Stevens 

(1808)  1  Taunt.  188,  127  Eng.  Reprint, 

302,  9  Revised  Rep.  781,  10  Mor.  Min. 


Rep.  67;  West  v.  Treude  (1680)  Cro. 
Car.  187,  79  Eng.  Reprint,  764. 

Canada.— Fisher  v.  Grace  (1868)  27 
U.  C.  Q.  B.  158;  Ellice  Twp.  v.  Hiles 
(1894)  23  Can.  S.  €.  429;  McCann  v. 
Chisholm  (1883)  2  Ont.  Rep.  506. 

In  the  case  of  a  tenant,  whether 
for  life  or  for  years,  he  may  sue  and 
recover  for  the  injury  to  his  posses- 
sion  and  right  of  enjoyment.  Zimmer- 
man V.  Shreeve  (Md.)  supra. 

'The  general  rule  of  the  common 
law  is  that,  when  real  property  is 
permanently  injured,  the  tenant  in 
possession,  for  life  or  a  term  of  years, 
and  the  reversioner,  each  has  a  cause 
of  action,  to  recover  damages  accord- 
ing to  the  extent  of  the  injury  to  the 
estates  of  each."  Anthony  v.  New 
York,  P.  &  B.  R.  Co.  (1894)  162  Mass. 
60,  37  N.  E.  780. 

''One  who  is  in  exclusive  possesaion 
of  real  estate  as  tenant  under  a  lease 
is,  during  the  continuance  of  his  ten- 
ancy, to  all  intents  and  purposes  the 
owner,  and  may  maintain  an  action 
against  a  wrongdoer,  which  cannot  be 
defeated  by  showing  the  title  to  be  in 
someone  other  than  the  plaintiff,  A 
tenant  in  possession  is  deemed  the 
owner  in  law."  State  v.  Burns  (1890) 
128  Ind.  427,  24  N.  E.  154. 

Mli.  AppliiHMtion  of  rt«l0. 

Where  the  plaintiff  and  the  defend- 
ant were  tenants  of  adjoining  lots 
owned  by  a  common  landlord,  and  the 
defendant  piled  boards  on  his  prem- 
ises in  such  a  way  as  to  cause  rain- 
water to  be  thrown  through  the  win- 
dow of  the  plaintiff's  bedroom,  wetting 
his  floor  and  furnishings  and  render- 
ing his  house  unhealthy  for  use  as  a 
dwelling,  it  was  held  that  there  was 
a  physical  invasion  and  interference 
with  the  plaintiff's  possession,  for 
which  he  could  recover  damages  from 
the  adjoining  tenant.  Darnell  v. 
Columbus  Show-Case  Co.  (1907)  129 
Ga.  62,  18  L.R.A.(N.S.)  383,  121  Am. 
St.  Rep.  206,  58  S.  E.  681. 

Similarly,  it  has  been  held  that  a 
tenant  might  recover  for  injuries  done 
to  the  leased  premises,  during  the 
course  of  excavations  preliminary  to 
building  on  adjacent  property,  where 
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it  appeared  that  the  defendant  in  his 
operations  dug*  up  the  walks  and  grav> 
el  on  the  d^smised  premises,  and  de- 
pnved  the  plaintiff  of  the  use  and 
occupation  of  the  yard.  Daly  v.  Mar- 
belies  (1918)  169  N.  Y.  Supp.  448. 

So,  a  tenant  for  years  may  recover 
for  injuries  he  has  suffered  because  of 
the  diversion  of  a  stream  from  the  de-' 
mised  premises  by  u^p^r  riparian 
owners,  the  diversion  interfering  with 
the  possession  and  use  of  the  leased 
property.  Heilbron  v.  Kings  River  A 
F.  Canal  Co.  (1888)  76  Cal.  11,  17  Pac. 
988. 

Where  a  railroad  company  put  a 
pipe  or  culvert  under  its  roadbed  by 
which  it  diverted  the  water  from  its 
natural  flow  upon  leased  premises,  the 
right  of  action  for  damages  to  the 
land,  sustained  on  this  account,  was 
held  to  be  in  the  tenant  at  will  or  by 
sufferance,  in  possession  of  the  land, 
and  not  in  the  owner.  Louisville  &  N. 
R.  Co.  V.  Moore  (1907)  31  Ky.  L.  Rep. 
141,  10  L.R.A.(N.S.)  679,  101  S.  W. 
934. 

Where  a  railroad  company  put  a 
pipe  or  culvert  under  its  roadbed,  by 
which  it  diverted  the  water  from  its 
natural  flow  upon  leased  premises,  the 
right   of  action   for  damages  to  the 
land,  sustained  on  this  account,  was 
held  to  be  in  the  tenant  at  will  or  by 
sufferance,  in  possession  of  the  land, 
and  not  in  the  owner.    Louisville  &  N. 
R.  Co.  V.  Moore  (1907)  31  Ky.  L.  Rep. 
141, 10  L.R.A.  (N.SO  579, 101  S.  W.  934. 
A  tenant  of  mining  lands  may  main- 
tain an  action  against  a  water  power 
company  for  damming  up   a   stream 
and  causing  the  tenant^s  mine  to  be 
flooded.    Shomon  v.  Spring  River  Pow- 
er Co.  (1908)  78  Kan.  779,  99  Pac.  235. 
In  Green  v.  Shoemaker  (1909)  111 
Md.   69,  28  L.R.A.(N.S.)   667,  73  Atl. 
688,  a  tenant  of  rooms  in  a  dwelling 
house  was  allowed  to  recover  for  the 
dama£r6  to  her  property  and  the  inter- 
ference  with   her  enjoyment   of  the 
premises,  resulting  from  the  defend- 
ant's    blasting    operations    near    by, 
causing:  concussions  which  jarred  the 
premises  and  hurled  rocks  through  the 
roof  and  windows  of  the  house. 

A    lessee   of  mining   property   has 
been   held  to  have  a  right  of  action 


against  a  subsequent  lessee  of  the 
same  property,  who,  with  knowledge 
of  the  former  existing  lease,  entered 
the  premises,  worked  the  mine>  atid  re- 
moved some  of  the  minerals  therefrom. 
Breyfogle  v.  Wood  (1894)  15  Ky.  L, 
Rep.  782. 

In  '  Sherman  v.  Fall  River  Iron 
Works  Co.  (1861)  2  Allen  (Mass.)  524, 
79  Am.  Dec.  799,  a  lessee  of  a  livery 
stable  was  allowed  to  recover  damages 
remilting  from  the  maintenance  of 
leaky  gas  pipes  in  near-by  streets, 
from  which  gas  escaped  through  the 
drround  into  a  well  located  on  the 
leased  premises,*  poisoning  the  water 
therein. 

A  complaint  asking  for  damages 
done  to  realty  by  the  overflowing  of 
the  lands  should  be  sustained,  al> 
though  the  complaint  alleges  that  the 
complainant  holds  the  lands  only  as 
a  life  tenant.  Howe  v.  Eay  (1872)  110 
Mass.  298. 

It  was  held  in  Burt  v.  Warne  (1860) 
81  Mo.  296,  that  a  sublessee  of  the 
tenant  of  the  owner  of  premises  could 
recover  for  damages  done  by  a  third 
person  to  the  premises  after  the  owner 
had  recognized  the  sublessee  as  his 
tenant. 

In  Beach  v.  Morgan  (1894)  67  N.  H. 
529,  68  Am.  St.  Rep.  692,  41  Atl.  349,  a 
lessee  of  riparian  liinds  was  held  to 
have  sufficient  title  to  maintain  an  ac- 
tion of  trespass  against  periM)ns  going 
on  the  leased  premises  and  fishing 
without  license. 

A  petition  which  alleges  that  the 
defendant,  with  force  and  arms,  en- 
tered and  took  possession  of  lands 
held  by  the  plaintiff  under  a  lease, 
and  allowed  defendant's  cows  to  pas- 
ture thereon,  excluding  the  plaintiff 
therefrom,  states  a  good  cause  of  ac- 
tion. Creswell  Ranch  &  Cattle  Co.  v. 
Scoggins  (1896)  15  Tex.  Civ.  App.  373, 
39  S.  W.  612. 

In  Halsey  v.  Lehigh  Valley  R.  Co. 
(1883)  45  N.  J.  L.  26,  it  was  held  that 
a  tenant  of  a  mill  located  on  a  stream 
could  recover,  in  an  action  for  dam- 
ages, the  diminution  in  the  value  of 
the  use  of  the  property  during  the  ex- 
istence of  the  lease,  caused  by  the 
diversion  of  water  into  a  canal  by  an 
upper  riparian  owner. 
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Where  the  agent  of  a  turnpike  com- 
pany enters  demised  premises  and 
beffins  the  construction  of  a  road 
thereon,  without  complying:  with  the 
mode  of  procedure  provided  by  the 
statute,  he  is  a  trespasser,  and  the 
tenant  in  possession  may  recover  for 
injuries  he  sustains  on  account  of  the 
trespass.  Brown  v.  Powell  (185&)  25 
Pa.  229. 

In  Ganter  v.  Atkinson  (1874)  35 
Wis.  48,  9  Mor,  Min.  Rep.  18,  it  was 
held  that  leasees  of  a  mine  had  suffi- 
cient interest  in  the  land  to  maintain 
an  action  of  trespass  to  recover  dam- 
age sustained  by  reason  of  the  defend- 
ant entering  on  the  property  and  dig- 
ging and  removing  ore  therefrom. 

It  has  been  held  that,  where  a  ten- 
ant has  set  up  a  mill  on  the  banks  of 
a  stream  under  a  lease,  with  the  right 
to  use  the  water  thereof  in  the  opera- 
tion of  his  mill,  and  the  site  has  been 
rendered  worthless,  and  its  value,  for 
which  the  land  was  leased,  destroyed, 
by  the  draining  of  the  sewage  of  a 
city  into  the  branch,  he  has  a  suffi- 
cient title  to  maintain  an  action  for 
damages  for  the  injuries  to  his  lease- 
hold interest.  McLaughlin  v.  Hope 
(1918)  107  Ark.  442,  47  L.R.A.(N.S.) 
187,  155  S.  W.  910. 

In  Burbridge  v.  New  Albany  &  S. 
R.  Co.  (1857)  9  Ind.  546,  the  plaintiff, 
a  tenant  for  years,  claimed  damages 
to  his  term,  arising  from  the  construc- 
tion of  a  railroad  through  the  demised 
premises.  In  showing  his  interest  in 
the  land,  the  plaintiff  set  forth  a  lease 
in  which  the  lessor  reserved  the  right 
to  recover  for  all  damages  to  the  land 
as  the  result  of  the  construction  of  the 
road,  the  premises  being  leased  sub- 
ject to  the  right  of  way  of  such  rail- 
roads as  might  be  constructed  through 
them.  While  it  was  admitted  by  the 
court  that  a  tenant  may  recover  the 
damage  to  his  term,  yet,  since  the  in- 
terest of  the  tenant  depended  on  the 
construction  of  the  lease,  he  had  no 
right  to  recover  for  such  damages  by 
virtue  of  his  term  for  years. 

Under  a  statute  (North  Carolina 
Pub.  A<?ts  1895,  chap.  224,  p.  297) 
which  provides  that,  in  actions  for 
trespass  on  realty,  "the  jury  shall  as- 
sess the  entire  amount  of  damages 


v/hich  the  party  aggrieved  is  entitled 
to  recover  by  reason  of  the  trespass 
upon  his  property,"  it  has  been  held 
that  a  tenant  may  maintain  an  action, 
against  a  railroad  company  for  in- 
juries to  th^  land  demised,  rendering 
it  less  productive  during  his  term,  by 
obstructing  a  natural  watercourse 
running  through  the  premises.  Dale 
V.  Southern  R.  Co.  (1903)  132  N.  C 
705,  44  S.  E.  399. 

It  has  been  held  that  the  owner  of 
the  reversion,  occupying  premises  as 
a  tenant  at  will  of  the  life  tenant^  may 
maintain  an  action  for  damages 
against  an  adjoining  landowner  who 
throws  up  an  embankment  which  ob- 
structs the  natural  flow  of  water,  and 
thereby  injures  the  land  so  occupied^ 
Ashley  V.  Ashley  (1855)  4  Gray 
(Mass.)  197. 

In  Reynolds  v.  Egan  (1909)  123  La. 
294,  48  So.  940,  it  was  held  that  a  sUt- 
ute  (Civ.  Code,  art.  2703)  gives  to  the 
lessee  a  right  of  action  against  third 
persons  for  the  wrongful  disturbance 
of  his  possession  of  leased  premises. 

Under  a  lease  by  which  the  owner 
of  a  mill  pond  "leased,  demised,  and 
let"  to  the  plaintiff,  for  the  term  of 
one  year,"  the  sole  and  exclusive  right 
to  cut  and  carry  away  from  the  Falls 
pond,  so  called,    ...      all  such  ice 
as  can  be  so  cut  in  form  and  shape  to 
use  either  for  private  use  or  as  mer- 
chandise," and  which  provided  that  the 
'"lessor  may  cut  all  ice  needed  for  his 
own  use  from  and  off  said  pond,"  the 
lessee  has  a  sufficient  interest  in  the 
premises  to  maintain  an   action,    as 
stated  in  the  complaint,  for  **breaking 
and    entering    the    plaintiff's     close 
•    •    .    and  cutting  and  carrying  away 
.    .    .  ice,  the  property  of  the  plain- 
tiff."   Richards  v.  Gauffret  (1888)  145 
Mass.  486,  14  N.  E.  535. 

A  tenant  is  as  much  entitled  to  re- 
cover the  flowage  damage  done  to  his. 
land  during  his  tenancy  as  thoug^h  he 
.were  a  freeholder.  EUice  Twp,  ▼• 
Hiles  (1894)  23  Can.  S.  C.  429. 

A  tenant  may  recover  for  injuries 
by  a  third  person  to  a  cesspool  located 
on  the  leased  premises.  Stapp  v.  Ma- 
dera Canal  &  Irrig.  C^o.  (1917)  34  CaL 
App.  41,166  Pac.  823. 

It  has  been  held  that  although   a 
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itMe  is  not  recorded  as  required  by 
statute,  yet  if  a  tenant  is  \fi  posses- 
sion, ho  has  such  an  interest  in  tho 
land,  as  against  a  stranger,  as  will 
entitle  him  to  maintain  an  action  of 
trespass  for  entering  and  fishing  on 
the  premises  without  permission  from 
the  lessee.  Beach  v.  Morgan  (1894) 
B7  N.  H«  629,  68  Am.  St.  Rep.  692,  41 
Atl.  349. 

So,  in  Dumois  v.  New  York  (1992) 
37  Misc.  614,  76  N.  Y.  Supp.  161,  it  was 
held  that  in  an  action  by  a  lessoe  in 
possession  to  recover  for  injuries  to 
the  use  of  leased  premises,  it  is  no 
defense  that  t^e  lease  had  not  been 
recorded.  Possession  by  the  lessee  is 
enough  to  put  the  defendant  on  no- 
tice, and  the  lessee's  interest  in  the 
property  may,  for  this  purpose,  be 
proved  by  parol. 

J,  Injury  to  crQp9  or  gra^M. 

Where  a  tenant's  crops  or  grass 
growing  on  the  demised  premises  are 
injured  or  destroyed  through  the  neg- 
ligence or  wrongful  act  of  another,  the 
tenant  may  recover  damages  he  suffers 
on  that  account. 

Arkansas. — >St.  Louis,  A.  &  T.  R.  Co. 
V.  Graham  (1892)  55  Ark.  294,  18  S. 
W.  56;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Hall  (1903)  71  Ark.  302,  74  S.  W.  293; 
Clark  V.  St.  Louis,  S.  F.  &  N.  O.  R.  Co. 
(1906)  79  Ark.  629,  94  S.  W.  930. 

Georgia. — Central  R.  Co.  v.  English 
(1884)  73  Ga.  366. 

Illinois.— St.  Louis,  A.  ft  T.  H.  R. 
Co.  V.  Brown  (1890)  84  111.  App.  552; 
Indiana,  I.  &  L  R.  Co.  v.  Patchette 
(1894)  59  111.  App.  251;  Ringering  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1911) 
161  111.  App.  43. 

Indiana. — Lathrop  v.  Rogers  (1849) 
1  Ind.  554;  Chicago  &  W.  M.  R.  Co.  v. 
Linard  (1883)  94  Ind.  319,  48  Am.  Rep. 
155;  Salimonie  Min.  ft  Cras  Co.  v.  Wag- 
Txor  (1891)  2  Ind.  App.  81,  28  N.  E.  158. 

Maine.— Little  v.  Palister  (1824)  3 
Me.  6. 

Maryland. — Baltimore  ft  S.  P.  R.  Go. 
V.  Hackett  (1898)  87  Md.  224,  39  AtK 
510. 

Massachusetts. — ^Darling  v.  Kelly 
(1873)  113  Mass.  29. 


Michigan. — Grand  Rapids  Booming 
Go.  V.  Jarvis  (  (1874)  30  Mich.  808. 

MissiMippL — Crowell  v.  New  Or- 
leans ft  N.  E.  R.  Co.  (1884)  61  Miss. 
681. 

Miasoiirl. — McKee  v.  St.  Louis,  K.  ft 
N.  W.  R.  Co.  (1892)  49  Mo.  App.  174. 

New  HaipaitliCw — ^Evans  v.  Watkins 
(1912)  76  N.  H.  488,  41  L.R.A.(N.S.) 
404,  88  Atl.  915. 

Nta^  Carolina.  —  Bridgers  v.  Dill 
(1887)  97  N.  C.  222,  1  S.  E.  767;  Dale 
V.  Soui^tern  R.  Co.  (1903)  182  N.  C. 
705, 44  S.  E.  399. 

Oregon. — Townley  v.  Oregon  R.  Co. 
(1898)  83  Or.  823,  54  Pac.  150. 

South  Carolina.— Chi  Iders  v.  Vemer 
(1878)  12  S.  C.  1. 

Texas. — Texas  ft  P.  R.  Co.  v.  Bayliss 
(1884)  62  Tex.  670;  Gulf,  C.  ft  S.  P. 
R.  Co.  V.  Jones  (1885)  3  Tex.  App.  Civ. 
Cas.  (Willson)  33;  Texas  ft  P.  R.  Co.  v. 
Torrey  (1891)  4  Tex.  App.  Civ.  Cas. 
(Willson)  256,  16  S.  W.  547;  Parker  v. 
Hale  (1908)  —  Tex.  Civ.  App.  — ,  78 
S.  W.  555. 

Wyoming. — Painter  v.  Stahley  Bros. 
(1907)  15  Wyo.  510,  90  Pac.  375. 

It  was  said  in  Indiana,  I.  ft  I.  R.  Co. 
v.  Patchette  (1894)  59  IlL  App.  251: 
"Wherever  the  owner  of  land  may 
bring  his  suit  for  damages  to  it  and  to 
the  crops  growing  thereon,  caused  by 
the  wrongful  act  of  another,  we  take  it 
to  be  well  established  that  a  tenant 
may  sue  for  the  damages  caused  to  his 
tenancy  by  a  similar  wrongful  act." 

"For  an  injury  to  crops  grown  or 
growing  on  demised  premises,  the 
right  of  action  is  in  the  tenant  alone.'* 
Frink  v.  Pratt  (1889)  130  111.  327,  22 
N.  £.  819. 

It  was  stated  in  Reynolds  v.  Wil- 
liams (1846)  1  Tex.  311,  that  "the  tei^ 
ant  being  in  the  possession,  the  right 
of  action  is  in  him  for  any  trespass 
committed  on  the  premises." 

It  was  said  in  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Smith  (1898)  3  Tex.  Civ.  App.  483, 
23  S.  W.  89,  that  the  lessor  has  no 
property  in  the  grass  pending  the 
lease,  but  grass  and  crops  growing  on 
leased  premises  are  the  property  of 
the  lessee,  and  he  alone  can  sue  for 
their  destruction. 

Thus,  where  a  railroad  company  so 
constructed    an    embankment    as    to 
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cause  an  increased  overflow  of  water 
on  plaintiff  lessee's  land,  destroying 
his  crops  growing  thereon,  the  right 
of  action  against  the  railroad  compa- 
ny for  such  injury  was  held  to  be  ex- 
clusively in  the  t^iant.  Ringering  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1911) 
161  111.  App.  43.  The  court,  in  sus- 
taining the  right  of  the  tenant  to  re^ 
cover,  said:  "We  are  of  opinion  that 
by  the  weight  of  authority  there  is  no 
right  of  action  in  the  landlord  to  re- 
cover against  appellant,  but  that  such 
right  is  in  the  tenant  exclusively.  It 
is  only  where  some  injury  results  from 
the  tort  to  the  reversion  that  the  land- 
lord may  recover  damages.  It  must  be 
an  injury  to  the  reversion  of  such  per- 
manent character  that  it  would  lessen 
the  value  of  the  property  on  the  ex- 
piration of  the  tenancy.  Dicey,  Par- 
ties, *  340.  The  landlord  has  no  title 
to  the  crops.  He  is  not  a  tenant  in 
common.  The  ownership  is  in  the  ten- 
.int,  subject  to  the  lien  of  the  landlord 
given  by  statute.  This  lien  invests 
him  with  no  title,  either  general  or 
special,  and  for  any  injury  to  the  crops 
grown  or  growing  the  right  of  action 
is  in  the  tenant  alone." 

In  Grand  Rapids  Booming  Co.  v.  Jar- 
vis  (1874)  30  Mich.  308,  a  lessee  for 
a  term  of  years  brought  an  action 
against  a  booming  company  for  dam- 
ages caused  by  obstructing  a  river  by 
the  congestion  of  logs,  and  flooding  the 
leased  premises,  and  destroying  the 
crops.  In  holding  that  the  plaintiff 
might  recover,  the  court  said: 
"Though  in  speaking  of  the  rights  of 
riparian  owners,  we  have  said  noth- 
ing of  terms  for  years  or  other  terms 
in  the  land,  it  is  hardly  necessary  to 
8ay  that,  so  far  as  regards  any  injury 
to  the  use  of  the  land  during  tiie  term, 
no  distinction  exists  between  them  and 
the  ownership  of  the  fee.  A  term  for 
years  is  as  clearly  property  as  owner- 
ship in  fee,  and  just  as  much  entitled 
to  the  protection  of  the  law." 

A  tenant  may  recover  damage  done 
to  his  crops,  even  against  a  grantee  of 
the  landlord.  Chicago  &  W.  M.  R.  Co. 
V.  Linard  (1883)  94  Ind.  319,  48  Am. 
Rep.  155. 

It  has  been  held  that  a  tenant  from 
year  to  year  could  recover  damages 


suffered  from  "killing  the  crop  and 
destroying  the  productive  nature  and 
capacity  of  the  soil  for  the  growing  of 
the  crops,"  resulting  from  the  over- 
flow caused  by  tbe  negligent  construc- 
tion of  an  embankment  by  a  railroad 
company.  Indiana,  I.  &  I.  R.  Co.  v. 
Patehette  (UL)  supra. 

In  St.  Louis,  A.  &  T.  R.  Co.  y.  Gra- 
ham (1892)  55  Ark.  294,  18  S.  W.  56» 
it  was  held  that  a  life  tenant  could  re- 
cover for  destruction  of  his  crops,  and 
injuries  proved  to  be  done  to  his  life 
interest  in  the  land,  by  an  overflow  of 
the  land,  resulting  from  the  negligent 
construction  of  an  embankment  on  de- 
fendant's roadbed. 

Where  crops  are  destroyed  by  an 
overflow  caused  by  the  unskilful  con- 
struction of  a  railroad  across  a  creek, 
the  tenant  on  the  land  may  recover 
against  the  railroad  company,  espe- 
cially where  it  appears  that  the  land- 
lord has  assigned  to  the  tenant  all  his 
interest  in  the  claim  for  damages. 
Gulf»  C.  &  S.  F.  R.  Co.  V.  Jones  (1886) 
3  Tex.  App.  Civ.  Cas.  (Willson)  33. 

When  several  annual  overflows  of 
premises  occupied  by  a  tenant  each  re- 
sulted in  injury  to  his  crops,  it  was 
held  that  the  tenant  might  sue  for  the 
injury  occasioned  by  each  overflow, 
though  resulting  from  the  same  ob- 
struction or  diversion  of  waters;  and 
that  a  former  recovery  was  no  bar  to 
an  action  for  damages  arising  subse- 
quently to  the  former  suit.  McKee  v. 
St.  Louis,  K.  &  N.  W.  R.  Co.  (1892) 
49  Mo.  App.  174. 

It  has  been  held  that  a  tenant  at  will 
can  maintain  an  action  of  trespass 
against  one  who,  before  the  determina- 
tion of  the  tenancy,  unlawfully  enters 
and  cuts  grass  growing  on  the  prem- 
ises. Evans  v.  Watkins  (1912)  76  N* 
H.  433,  41  L,R.A.(N.S.)  404,  83  Atl. 
915. 

A  complaint  which  alleges  that  the 
defendant  entered  the  premises  rent- 
ed to  the  plaintiff,  and  gathered  and 
hauled  away  certain  quantities  of  the 
crop,  has  been  held  to  be  good  on  de- 
murrer. Childers  v.  Verner  (1878)  12 
S,  C.  1. 

In  Salimonie  Min.  &  Gas  Co.  v.  Wag- 
ner (1891)  2  Ind.  App.  81, 28  N.  £.  158, 
the  plaintiff  lessee  was  held  to  have 
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sufficient  title  to  maint^iin  an  action 
of  trespass  to  recover  damages  for  the 
wrongful  entry  and  taking  of  potatoes 
growing  on  the  demised  premises,  by 
one  who  had  purchased  the  land  ivom 
the  lessee. 

In  St  Louis,  L  M.  &  S.  R.  Co.  v.  Hall 
11903)  71  Art  302,  74  S.  W.  293. 
therein  it  appeared  that  growing 
grass  was  burned  by  the  negligence  of 
the  defendant  railroad  company,  a  ten- 
ant at  will  of  the  premises  was  al- 
lowed to  recpver  for  the  injury. 

A  railroad  company  has  been  held 
answerable  in  damages  to  a  tenant 
where  its  contractors  negligently  tore 
down  fences  and  cattle  guards  on  the 
leased  premises,  allowing  cattle  to  en- 
ter and  destroy  the  tenant's  growing 
crops.  Clark  v.  St.  Louis,  S.  F.  &  N. 
0.  R.  Co.  (1906)  79  Ark.  629,  94  S.  W. 
930. 

An  action  for  damages  for  the  de- 
struction of  crops  by  a  stranger  on 
demised  premises  may  be  maintained 
by  the  lessee  alone,  without  the  joinder 
of  the  lessor,  since  the  lessee  is  the 
"real  party  in  interest,**  under  §  177, 
North  Carolina  Code,  although  §  1754 
provides  that  the  crops  shall  be 
deenoed  vested  in  the  landlord,  the  lat- 
ter section  being  merely  for  the  land- 
lord's security.  Bridgers  v.  Dill 
(1887)  97  N,  C.  222,  1  S.  E.  767.  To 
the  same  effect,  see  Dale  v.  Southern 
R.  Co.  (1903)  132  N.  C.  705,  44  S.  E. 
399. 

In  Crowell  v.  New  Orleans  &  N.  E. 
R.  Co.  (1884)  61  Missw  631,  it  was  held 
that  a  tenant  could  recover  damages 
of  a  railroad  company  for  entering  on 
the  leased  premises  for  the  purpose  of 
constructing  its  railroad,  tearing  down 
a  fence,  and  destroying  crops. 

So,  in  Texas  A  P.  R.  Co.  v.  Bayliss 
(1884)  62  Tex.  570,  it  appeared  that 
the  plaintiff  had  leased  certain  prem- 
ises for  which  he  was  to  pay  to  the 
owner,  in  lieu  of  rent,  one  third  of  the 
corn  raised  on  the  land.  The  defendr 
ant  railroad  company  negligently 
failed  to  provide  cattle  guards  along 
the  tracks,  whereby  cattle  were  al- 
lowed to  come  on  the  leased  premises 
and  destroy  the  crops  growing  there- 
on.    The  lessee  was  held  entitled  to 


recover  for  the  value  of  the  crops  so 
destroyed. 

A  tenant. has  also  been  allowed  to 
recover  damage  for  the  destruction  of 
his  growing  crops  by  hogs,  turned  in 
on  the  premises  by  one  who  purchased 
the  premises  from  the  landlord  during 
the  pendency  of  the  lease.  Lathrop  v. 
Rogers  (1849)  1  Ind.  554. 

Where  a  railroad  company  con- 
structed a  railroad  over  land  occupied 
by  the  plaintiff,  as  tenant,  and,  by  rea- 
son of  the  failure  of  the  railroad  com- 
pany to  provide  sufficient  gutters  and 
drains  for  the  natural  drainage  of  the 
land  adjacent  to  the  railroad,  the 
premises  were  flooded,  and  the  crops 
of  the  tenant  destroyed,  the  tenant 
was  held  to  be  entitled  to  recover  from 
the  railroad  company.  Baltimore  & 
S.  P.  R.  Co.  V.  Hackett  (1898)  87  Md. 
224,  39  Atl.  610. 

In  an  action  for  damages  sustained 
by  breaking  and  entering  a  close  and 
harvesting  and  taking  away  the  crops 
growing  thereon,  plaintiff  working  the 
crops  with  the  landlord  "on  halves,'* 
the  following  instructions  were  held 
to  be  correct:  That  if  the  jury  found 
that  the  close  was  let  to  the  plaintiff, 
and  that  he  was  the  owner  of  one  half 
of  the  crops  when  the  defendant  en- 
tered and  took  them  away,  the  plain- 
tiff was  entitled  to  a  verdict  for  the 
value  of  one  half  so  taken,  no  damage 
being  claimed  for  injury  to  the  close. 
Darling  v.  Kelly  (1873)  113  Mass.  29. 

It  has  been  held  that  an  assignee 
of  a  lease,  in  possession  of  the  leased 
premises,  may  maintain  an  action  for 
damages  done  by  negligently  burning 
the  grass  and  growing  crops.  Town- 
ley  V.  Oregon  R.  Co.  (1898)  33  On  323, 
54  Pac.  150, 

Even  where  the  lessor,  after  the  de- 
mise, pells  leased  premises  to  a  rail- 
road company,  if  the  purchaser  enters 
the  premises  and  destroys  the  crops  of 
the  tenant  the  tenant  may  recover 
from  the  railroad  company  for  the 
damage.  Chicago  &  W.  M.  R.  Co.  v. 
Linard  (1883)  94  )nd«  319,  48  Am. 
Rep.  155. 

It  has  been  held  that  a  lessee  of  pas* 
ture  lands  can  recover  damage  from 
one  who  unlawfully  herded  his  sheep 
on  the  demised  premises,  destroying 
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the  grass  and  rendering  the  land  of 
no  value  to  the  plaintiff  during  the 
term  of  his  lease  for  grazing  pur- 
poses. The  only  damage  sought  to  be 
recovered  was  that  suffered  by  the 
plaintiff  as  tenant  for  the  term  of 
the  lease,  in  relation  to  his  right  to  the 
use  and  benefit  of  the  pasturage. 
Painter  v.  Stahley  Bros.  (1907)  16 
Wyo.  510,  90  Pac.  375. 

A  tenant  on  shares  has  sufficient  in- 
terest in  growing  crops  to  maintain 
an  action  for  damages  to  the  crops  re- 
sulting from  a  wrongful  levy  thereon, 
although  the  landlord  has  a  lien  for  a 
share  of  the  crops  and  for  supplies  he 
has  furnished  the  tenant.  Parker  v. 
Hale  (1903)  —  Tex.  Civ.  App.  — ,  78 
S.  W.  555. 

2,  injury  to  trees. 

The  right  of  a  tenant  to  recover 
damages  for  the  cutting  of  trees  grow- 
ing on  the  leased  premises  has  been 
recognized  in  several  cases.  Zimmer- 
man Mfg.  Co.  V.  Daffin  (1906)  149  Ala. 
380,  9  L.R.A.(N.S.)  663,  123  Am.  St. 
Rep.  58,  42  So.  858 ;  Hay  ward  v.  Sedg- 
ley  (1837)  14  Me.  439,  31  Am.  Dec 
64;  Zimmerman  v.  Shreeve  (1882)  59 
Md.  357;  Albin  v.  Lord  (1859)  39  N. 
H.  196;  Wood  v.  Griffin  (1865)  46  N. 
H.  281;  Lewis  v.  Thompson  (1896)  3 
App.  Div.  329,  38  N.  Y.  Supp.  316;  Per- 
ry V.  Jefferiea  (1901)  61  S.  C.  292,  39 
S.  E.  515. 

In  Hayward  v.  Sedgley  (1837)  14 
Me.  439,  31  Am.  Dec.  64,  it  was  de- 
cided that  a  tenant  at  will,  in  posses- 
sion, might  maintain  an  action  of 
trespass  against  a  stranger  for  wrong- 
fully cutting  and  carrying  off  trees 
growing  on  the  leased  premises.  The 
court  said:  "The  objection  in  this 
case  is  that  the  injury  is  to  the  free- 
hold, and  that  the  owner  only  can 
maintain  the  action  for  such  an  in- 
jury. But  the  cases  cited  and  relied 
upon  tend  only  to  show  that  the  owner 
may  have  his  action  for  his  injury, 
although  there  be  a  tenant  in  posses- 
sion; not  that  the  tenant  may  not  also 
have  his  action  for  his  injury.  The 
case  in  Y.  B.  19  Hen.  VI.  45,  decides 
that  a  tenant  at  will  may  have  an  ac- 
tion for  injury  to  the  soil,  and  the 
landlord  also  for  his  injury.  The  same 
rule  applies  to  the  cutting  of  trees. 


If  trees  are  c«t  upon  the  land  of  a  ten- 
ant at  will,  he  may  have  an  action  of 
trespass.  Rolle,  Abr.  Trespass,  note 
4;  Comyns's  Dig.  Trespass,  B.  2.  The 
principle  is  quite  explicitly  stated  in 
note  2,  1  Co.  Litt.  57a:  'If  a  stranger 
cuts  trees,  the  tenant  at  will  shall  have 
an  action^  as  shall  also  the  lessor, 
regard  being  had  to  their  several 
losses.' " 

In  Perry  v.  Jefferies  (8.  C.)  supra, 
it  was  held  that  a  tenant  in  possession 
of  lands,  under  a  deed  which  gave  her 
at  least  a  life  estate,  could  maintain 
an  action  for  damages  caused  by  cut- 
ting down  and  carrying  away  growing 
timber  from  the  premises. 

It  has  been  held  that  the  purchaser 
of  timber,  growing  on  lands  in  posses- 
sion of  a  tenant,  is  liable  to  the  ten- 
ant for  entering  and  cul^ng  down  the 
trees,  but,  if  no  actual  injury  was  done 
to  the  soil  or  the  tenant's  possession, 
only  nominal  damages  pan  be  recov- 
ered. Zimmerman  Mfg.  Co.  v.  Dafiin 
(Ala.)  supra. 

A  tenant,  though  the  lease  is  by  pa- 
rol and  the  nature  of  the  tenancy  and 
its  terms  are  unknown,  can  recover 
damages  for  picking  and  carrying 
away  cranberries  from  the  premises, 
and  also  nominal  damages  for  cutting 
and  carrying  away  timber  growing 
thereon.  Albin  v.  Lord  (1889)  39  N. 
H   196 

In  Wood  v.  Grifiln  (1865)  46  N.  H. 
231,  it  was  held  that  a  tenant  might 
recover  for  damages  by  cutting  trees 
en  the  premises,  althouj^,  if  the  dam- 
age was  to  the  inheritance  only  and 
none  shown  to  be  to  the  possession, 
the  damages  should  be  aominal. 

In  Guild  v.  Prentis  (1909)  83  Vt 
212,  74  Atl.  1115,  Ann.  Gas.  1912A,  313, 
an  action  waa  brought  under  a  statute 
(P.  S.  5842)  to  recover  for  the  cut- 
ting of  trees  on  land  held  by  the  plain- 
tiff under  a  lease.  The  objection  was 
made  that  plaintiffs,  being  leasees, 
could  not  recwer  in  this  action.  Tha 
court  held  that  a  leseee  was  the  *'owir- 
er'*  of  the  land,  for  the  purpose  of 
this  act,  and  was,  therefore,  entitled 
to  recover  thereunder. 

But  in  Lewis  v.  Thompson  (1896)  3 
App.  Div.  329,  38  N.  Y.  Supp.  816,  an 
action  brought  by  a  lessee  nnder  a 
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statute  (Code  Civ.  Proc.  §  1667) 
which  provides  that  if  apyone  cuts 
clown  n^ood,  trees,  etc.,  on  the  land  of 
another,  without  the  owner's  leave,  he 
shall  pay  to  the  ownc^r  treble  the 
amount  of  dama^res  done,  it  was  held 
that  this  provision  applied  only  to  the 
owner  of  the  freehold,  and  that  the 
lessee  could  not  bring  an  action  un- 
der this  section,  but  would  be  en- 
titled to  his  actual  damages  in  a  com- 
mon-law count.  See  to  the  same  ef- 
fect, Achey  v.  Hull  ((1859)  7  Mich. 
423. 

S*  Injury  to  strueiure. 

Recovery  by  a  tenant  is  generally 
allowed  for  direct  injuries  to  buildings 
or  other  structures  on  the  leased  prem- 
ises. 

United  States.  —  California  Dry- 
Dock  Co.  V.  Armstrong  (1883)  8  Sawy, 
523,  17  Fed.  216. 

California. — Sacchi  v.  Bayside  Lum- 
ber Co.  (1910)  13  Cal.  App.  72,  108 
Pac.  885. 

Georgia. — Daniel  v.  Perkins  Log- 
ging Co.  (1911)  9  Ga.  App.  842,  72  S. 
E.  438. 

Iowa.— Poster  v.  Elliott  (1871)  88 
Iowa,  216. 

Maine.— Little  v.  Palister  (1824)  8 
Me.  6. 

Massachusetts.  —  Anthony  ▼.  New 
York,  P.  A  B.  R.  Co.  (1894)  162  Mass. 
60,  37  N.  E.  780;  Moeckel  v.  C.  A. 
Cross  &  Co.  (1906)  190  Mass.  280,  76 
N.  E,  447,  19  Am.  Neg.  Rep.  294. 

New  York.  —  Cook  v.  Champlain 
Transp.  Co.  (1845)  1  Denio,  91;  Gour- 
dier  v.  Cormack  (1853)  2  E.  D.  Smith, 
200;  Hardrop  v.  Gallagher  (1854)  2 
E.  D.  Smith,  523;  Ulrich  v.  McCabe 
ri856)  1  Hilt.  251;  McPhillips  v.  Fitz- 
gerald (1904)  177  N.  Y.  543,  69  N.  E. 
1126. 

Vermont. — ^Weston  v.  Gravlin  (1877) 
49  Vt.  607. 

Washinnrton.  —  Froelich  v.  Morse 
(1896)  15  Wash.  636,  47  Pac.  22. 

Canada.— ^Fisher  v.  Grace  (1868)  27 
U.  C.  Q.  B.  168. 

A  tenant  may  also  recover  for  in- 
juries resulting  from  the  unlawful  re- 
moval of  the  lateral  or  subjacent  sup- 
port. Bass  V.  West  (1900)  110  Ga. 
698,  36  S.  E.  244;  Payne  v.  Moore 
(1903)  81  Ind.  App.  360,  66  N.  £.  483, 
8  A.L.R.— 39. 


67  N.  E.  1005 ;  Austin  v.  Hudson  River 
R.  Co.  (1862)  25  N.  Y,  334;  Contos  v. 
Jamison  (1908)  81  S.  C.  488,  19  L.R.A. 
(N.S.)  498,  62  S.  E.  867;  Farnanjiis  v. 
Great  Northern  R.  Co.  (1906)  41  Wash. 
486,  5  L.R.A.(N.S.)  1086,  111  Am.  St. 
Rep.  1027,  84  Pac.  18;  McCann  v.  Chis- 
holm  (1883)  2  Qnt.  Rep.  506. 

In  California  Dry-Dock  Co.  v.  Arm- 
strong (1883)  8  Sawy.  523, 17  Fed.  216, 
it  appeared  that  a  marine  railway  on 
leased  premises  was  destroyed  through 
the  negligence  of  the  defendant.  The 
tenant  was  limited  in  his  recovery  to 
nominal  damages,  on  failing  to  show 
any  actual  injury  to  the  leasehold. 

It  has  been  held  that  a  petition  al- 
leging possession  by  the  plaintiff  as 
tenant,  and  an  illegal  interference  by 
the  defendant  in  going  on  the  land, 
tearing  down  a  bridge  and  fence  there- 
on, and  using  part  of  the  premises  as 
a  log  yard,  is  good  as  against  a  gen- 
eral demurrer,  and  states  facts  en- 
titling the  plaintiff  to  general  dam- 
ages. Daniel  v.  Perkins  Logging.  Co. 
(1911)  9  Ga.  App.  842,  72  S.  E.  438. 

The  case  of  Little  v.  Palister  (1824) 
3  Me.  6,  lays  down  the  rule  that  the 
right  of  action  against  one  who  enters 
upon,  land  in  the  possession  of  a  ten- 
ant, and  treads  down  the  grass  and 
throws  down  a  fence  built  by  the  ten- 
ant for  his  own  convenience,  is  in  the 
tenant  alone. 

It  has  been  held  that  a  tenant  has 
sufficient  interest  in  the  leased  prem- 
ises to  maintain  an  action  for  dam- 
ages by  trespass,  consisting  of  throw- 
ing down  of  fences  inclosing  lands 
held  for  agricultural  purposes.  Fos- 
ter v.  Elliott  (1871)  33  Iowa,  216. 

The  lessee  of  a  building  used  as  a 
hothouse  has  an  interest  in  the  build- 
ing which  will  entitle  him  to  maintain 
an  action  against  one  whose  negli- 
gence has  resulted  in  damage  to  the 
buildings.  Moeckel  v.  C.  A.  Cross  & 
Co.  (1906)  190  Mass.  280,  76  N.  E.  447, 
19  Am.  Neg.  Rep.  294. 

In  Anthony  v.  New  York,  P.  &  B.  R. 
Co.  (1894)  162  Mass.  60,  37  N.  E.  780, 
the  plaintiff,  who  was  lessee  of  cer- 
tain premises,  on  which  were  ice- 
houses which  were  burned  by  fire  com- 
municated from  defendant's  locomo- 
tive,   was    allowed    to    recover    the 
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amount  of  the  damage  done,  in  an  ac- 
tion of  tort,  under  an  act  (Mass.  Pub. 
Stat.  chap.  112,  §  214)  which  pro- 
vides that  "every  railroad  corporation 
...  shall  be  responsible  in  damages 
to  a  person  .  .  .  whose  buildings 
or  other  property  may  be  injured  by 
lire  communicated  by  its  locomotive 
engines." 

^  It  has  also  been  held  that  a  ten- 
ant may  recover  for  the  negligent  de- 
struction of  bridges  built  by  himself 
on  the  leased  premises,  although  he 
intended  to  leave  the  bridges  as  a  part 
of  the  freehold  at  the  expiration  of 
the  lease.  Sacchi  v.  Bayside  Lumber 
Co.  (1910)  13  CaL  App.  72,  108  Pac. 
885. 

An  assignee  of  a  lease  for  a  term 
of  years  has  been  held  to  be  entitled  to 
recover  damages  for  injuries  to  the 
premises  resulting  from  the  negli- 
gence of  a  steamboat  company  in  the 
operation  of  one  of  its  boats,  causing 
fire  and  sparks  to  fall  on  the  leased 
property  and  setting  fire  to  a  building 
thereon.  Cook  v.  Champlain  Transp. 
Co.  (1845)  1  Denio  (N.  Y.)  91. 

In  Gourdier  v.  Cormack  (1853)  2  E. 
D.  Smith  (N.  Y.)  200,  an  action  was 
brought  by  a  tenant  of  a  house  and 
lot  for  an  injury  to  his  possession  by 
the  blasting  of  rocks  on  the  adjoin- 
ing lot,  by  which  pieces  of  rock  were 
thrown  upon  the  plaintiff's  premises, 
the  blasts  extending  underneath  and 
forcing  out  the  rock  some  3  or  4  feet 
on  the  lot  of  the  plaintiff,  below  the 
foundation  of  the  house.  The  house 
was  greatly  injured  and  rendered  in- 
secure, and  it  was  held  that  the  plain- 
tiff might  recover  such  damages  as 
he  .had  suffered.  In  discussing  the 
right  of  a  tenant  to  recover,  and  its 
extent,  the  court  said;  "A  tenant  may 
have  an  action  for  an  injury  to  his 
possession.  The  same  wrongful  act 
which  injures  the  freehold,  and  for 
which  the  reversioner  may,  under  our 
statute,  have  an  action,  is  often, — ^nay, 
in  general, — an  injury  to  the  posses- 
sion also,  and  for  the  latter  the  ten- 
ant has  an  action.  ...  So  far  as 
by  such  acts  the  plaintiff  was  deprived 
of  the  use  of  his  house,  he  was  en- 
titled to  the  value  of  such  use  during 
the   interruption;    and   so   far  as   he 


was  put  to  expense  in  removing  stones 
thrown  upon  the  house  or  lot,  or  in 
repairing  damages  thus  occasioned,  he 
was  entitled  to  indemnity.'* 

In  Hardrop  v.  Gallagher  (1854)  2 
E.  D.  Smith  (N.  Y.)  623,  wherein  the 
facts  were  similar,  a  declaration  al- 
leging possession  of  the  injured  prem- 
ises in  the  plaintiff  was  held  to  be  suf- 
ficient, since  an  action  would  lie  for 
the  recovery  of  damages,  whether  the 
plaintiff  was  the  owner  or  merely  a 
tenant. 

In  Ulrich  v.  McCabe  (1856)  1  Hilt. 
(N.  Y.)  251,  it  was  held  that  one  who 
built  a  house  on  leased  premises  might 
recover  damages  for  injuries  to  the 
house  by  blasting  done  under  the  di- 
rection of  the  defendant. 

In  McPhillips  v.  Fitzgerald  (1904> 
177  N.  Y.  543,  69  N,  E.  1126,  an  action 
for  damages  for  injuries  done  to 
plaintiffs  building,  it  appeared  that 
the  plaintiff  had  leased  certain  prop- 
erty for  a  term  of  years  and  had  erect- 
ed a  building  thereon  with  the  right 
to  remove  the  building  at  the  expira- 
tion of  the  lease.  On  account  of  the 
negligence  of  the  defendant,  who  was 
an  adjoining  owner,  a  building  on  de- 
fendant's lot  was  allowed  to  collapse 
and  greatly  injure  plaintiffs  build- 
ing. It  was  held  that  the  plaintiff 
was  entitled  to  recover  damages  he 
had  sustained. 

A  tenant  in  occupation  of  a  dwell- 
ing can  recover  damages  for  breaking^ 
in  the  windows  and  defacing  the  walls- 
of  the  house,  although  the  nature  and 
duration  of  the  tenancy  does  not  ap- 
pear. Weston  V.  Gravlin  (1877)  49 
Vt.  507. 

In  Froelich  y.  Morse  (1896)  15 
Wash.  636,  47  Pac.  22,  the  plaintiff,  a 
lessee,  was  held  to  be  entitled  to  re- 
cover damages  sustained  by  reason  of 
the  tearing  down  of  a  building  by  the 
defendants,  of  which  the  plaintiff  ^i^as 
the  lessee. 

It  was  held  in  Fisher  v.  Grace 
(1868)  27  U.  C.  Q.  B.  158,  that  a  ten- 
ant from  year  to  year  could  recover 
for  damage  to  the  premises,  occa- 
sioned by  removing  fences  therefrom. 

A  lessee  of  a  building  can  recover 
from  a  contractor  damages  resultus 
from  the  negligent  excavation  on  ad- 
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joining  pro|>erty,  causing  the  wall  of 
the  leased  boilding  to  fall  in.  Centos 
?.  Jamiaon  (1908)  81  a  C.  488,  19 
L.BJi.(N.S.)  498,  62  S,  E,  867. 

IB  Bass  V.  West  (1900)  110  6a.  698, 
36  S.  £.  244,  the  facts  and  the  ruling 
of  the  court  were  stated  as  follows: 
"According  to  the  allegations  of  the 
petition,  the  plaintiff  was  in  posses- 
sion of  the  premises  in  question  as  a 
tenant  for  a  term  of  years,  of  the  own- 
er. He  alleges  that  the  defendant  dug 
down  and;  undermined  the  wall  of 
the  building  and  deprived  it  of  its 
lateral  support,  and  that  it  collapsed 
and  fell.  And,  further,  that  the  de- 
fendant, some  time  thereafter,  totally 
destroyed  and  removed  the  building 
and  evicted  petitioner  therefrom.  As 
against  a  general  demurrer,  the  peti- 
tion sets  forth  a  cause  of  action.  Any 
wrongful  interference  with  the  pos- 
session of  a  tenant  of  real  estate  gives 
to  him  a  right  of  action  against  the 
mrongdoer.  1  Sedgw.  Damages,  §  69; 
3  Sutherland,  Damages,  §  1012." 

A  tenant  of  land  for  a  term  of  years, 
who  erected  thtreon  a  building  which 
was  cauaod  to  fall  in  on  account  of 
the  noffligent  excavation  of  an  ad« 
joining  landowner,  can  maintain  an 
action  for  damages  sustained  on  this 
account,  though  at  the  time  of  the  in** 
jury  the  building  was  occupied  by  a 
sublessee.  Austin  v.  Hudson  River  R. 
Co.  (1862)  25  N.  ¥•  334. 

A  tenant  can  recover  damages  for 
injuries  to  leased  property,  resulting 
from  tunneling  underground  near  the 
premises,  which  caused  the  earth  to 
give  way  and  the  building  located  on 
the  demised  land  to  collapse.  Far- 
nandis  v.  Great  Northern  R.  Co.  (1906) 
41  Wash.  486,  5  L.R.A.(N.S.)  1086,  111 
Am.  St.  Rep.  1027,  84  Pac.  18. 

4.  Nuisatuse. 

If  a  leasehold  is  injured  by  the 
maintenance  of  a  nuisance,  the  tenant 
may  ^renerally  recover  from  its  author 
the  clamsges  resulting  therefrom. 
Crommelin  v.  Coxe  (1857)  80  Ala.  318, 
68  Am.  Dec.  120;  Bentley  v.  Atlanta 
(1893)  92  Ga.  623, 18  S.  £.  1013;  Pause 
V.  Atlanta  (1895)  98  Ga«  92,  58  Am. 
St  Rep.  290,  26  S.  £.  489;  Comes  v. 
Harris  (1848)  1  N.  Y.  223;  Beir  v. 
Cooke     (1885)    37   Hun    (N.   Y.)    88; 


Dumois  V.  New  York  (1902)  87  Misc. 
614,  76  N.  Y.  Supp.  161;  Garland  v. 
Aurin  (Garland  v.  Aurin)  (1899)  103 
Tenn.  555,  48  L.R.A.  862,  76  Am.  St. 
Rep.  699,  58  S.  W.  940 ;  Lockett  v.  Ft. 
Worth  &  R.  G.  R.  Co.  (1890)  78  Teau 
211,  14  S.  W.  564. 

''A  lessee  may  maintain  an  action 
for  a  nuisance  to  the  real  estate  which 
he  occupies,  which  is  injurious  to  his 
possessory  interest;  while  the  landlord 
must  bring  the  action  for  any  injury 
to  the  reversion.  If  the  nuisance  of 
which  the  plaintiff  complains  made  the 
enioyment  of  the  estate  less  beneficial, 
or  in  any  way  rendered  it  expensive  or 
inconvenient,  without  fault  on  his 
part,  he  is  entitled  to  compensation 
therefor."  Sherman  v.  Fall  River  Iron 
Works  (1861)  2  Allen  (Mass.)  524,  79 
Am.  Dec.  799.  •     • 

A  tenant,  although  he  has  no  estate 
in  the  land,  is  the  owner  of  its  use  for 
the  terra  of  his  rent  contract;  and  it  is 
held  that  he  can  recover  damages  for 
any  injury  to  such  use  occasioned  by 
the  erection  and  maintenance  of  a  pub- 
lic nuiaance  in  the  street  adjacait  to, 
or  in  the  immediate  neighborhood  of, 
.the  premises.  Bentley  v.  Atlanta 
U1898)  92  6a.  628,  18  S.  E.  1018. 

It  has  been  held  that  a  lessee  has 
such  an  interest  in  leased  property  as 
will  support  an  action  against  a  city 
for  damages  to  his  estate  roaalting 
from  the  construction  and  mainte- 
nance of  a  public  nuisance  in  the 
street  by  the  municipal  authorities. 
Pause  V.  Atlanta  (1895)  98  6a.  92,  58 
Am.  St.  Rep.  290,  26  S.  £.  489. 

In  Beir  v.  Cooke  (1885)  87  Hun  (N. 
Y.)  88,  the  plaintiff,  the  lessee  of  a 
dwelling  house,  was  held  to  have  been 
properly  awarded  damages  for  injuries 
resulting  to  her  occupancy  of  the 
building  from  the  operation  of  a  plan- 
ing mill  on  adjoining  property,  which 
threw  dust  and  cinders  on  and  into  the 
plaintiff's  dwelling,  and  often  en- 
veloped it  in  smoke. 

It  has  been  held  that  a  tenant  in 
possession  may  recover  for  injuries 
which  he  sustains  on  account  of  the 
percolation  of  water  into  a  cellar  on 
his  premises  from  a  cellar  on  the  ad- 
joining lot,  causing  damage  to  his 
stock  of  goods  and  rendering  the  oc- 
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cirpation  of  the  leased  premises  un- 
healthy and  unwholesome.  Crommelin 
V.  Coxe  (1867)  80  Ala.  318,  68  Am. 
Dec.  120. 

Where  the  defendant  so  constructed 
a  railroad  embankment  as  to  cause 
water  to  collect  and  become  stagnant 
near  a  dwelling  occupied  by  a  tenant, 
rendering  the  dwelling  unhealthy  and 
unwholesome,  it  was  held  that  the  ten- 
ant could  recover  damages  for  injuries 
resulting  therefrom.  Lockett  v.  Ft. 
WortH  &  R.  G.  R.  Co.  (1890)  78  Tex, 
211,  14  S.  W.  664. 

In  Comes  v.  Harris  (1848)  1  N.  Y. 
223,  an  action  for  damages  sustained 
in  consequence  of  the  maintenance  of 
a  nuisance,  the  declaration  alleged 
that  plaintiff  was  possessed  of  a  dwell- 
ing house  which  he  inhabited  with  his 
family.  After  alleging  the  nature  of 
the  nuisance,  the  declaration  con- 
cluded :  -  "To  the  nuisance  of  the  said 
dwelling  house  and  premises  of  said 
plaintiff,  aad  to  his  damage,"  etc.  It 
,  was  held  that  the  plaintiff  might  main- 
tain the  aetion,  although  there  was  no 
allegation  that  he  was  the  owner  of 
the  freehold. 

In  Dumois  v.  New  York  (1902)  37 
Misc.  614,  76  N.  Y.  Supp.  161,  a  lessee 
of  a  part  of  a  pier,  the  other  part  of 
which  was  used  by  the  city  as  a  dump- 
ing boards  was  held  to  be  entitled  Jto 
damages  for  injuries  resulting  from 
the  nuisance. 

Where  water  was  obstructed  in  its 
natural  flow,  causing  it  to  back  up  on 
demised  pifemises,  there  forming  a 
stagnant  pond,  impairing  the  use  of 
the  premises,  the  lessee  was  held  to  be 
entitled  to  recover  for  the  injury  ^o 
occasioned.  Garland  v.  Aurin  (Gar- 
land V.  Aurin)  (1889)  103  Tenn.  565, 
48  L.R.A.  862,  76  Am.  St.  Rep.  699,  63 
S.  W.  940. 

IV,  Effect   of  agreement   between   land' 
lard  and  tttird  pernon. 

The  consent  of  the  landlord  to  the 
doing  of  an  act  which  results  in  injury' 
to  the  leased  premises  will  not  relieve 
the  wrongdoer  from  liability  to  the 
tenant  for  the  injuries  which  he  suf- 
fers on  that  account 

Indiana.—^ayne  v.  Moore  (1903)  31 
Ind.  App.  360;  66  N.  E.  483,  67  N.  E. 
1005. 


Kentucky*  —  Fischer-Leaf  Go.  ▼. 
Galdwell  (1894)  15  Ky.  L.  Rep.  542. 

Maryland.  —  Baugher  v.  Wilkins 
(1860)  16  Md.  35,  77  Am.  Dec.  279. 

Massachusetts. — Darling  v.  Kelly 
(1873)  113  Mass.  29. 

MissisBlppi. — Growell  v.  New  Or- 
leans &  N.  E.  R.  Go.  (1884)  61  Miss. 
631. 

New  Hampshire. — Evans  v.  Watidns 
(1912)  76  N.  H.  433,  41  L.R.A.(N.S.) 
404,  83  Atl.  915. 

New  Jersey. — Gentral  R.  Co.  v.  Val- 
entine (1862)  29  N.  J.  L.  561. 

New  York.  —  Gampbell  v.  Porter 
(1899)  46  App.  Div.  628,  61  N.  Y.  Sopp. 
712;  Dumois  v.  New  York  (1902)  «7 
Misc.  614,  76  N.  Y.  Supp.  161. 

Pennsylvania.  —  Brown  v.  Powell 
(1855)   25  Pa.  229. 

VerMOtit.-«uild  V.  Prentis  (1909) 
83  Vt.  212,  74  Atl.  1115,  Ann.  Gas. 
1912A,  313. 

Where  it  appeared  that  the  plaintiif 
held  land  as  tenant  at  will,  and  the 
owner  of  the  fee  sold  the  grass  grow- 
ing on  the  premises  to  the  defendant, 
such  a  sale  and  permission  to  enter 
and  cut  the  grass  is  no  defense  to  an 
action  for  damages  by  the  tenant  for 
injury  for  entering  and  cutting  grass, 
when  the  acts  complained  of  wmre 
done  before  the  tenancy  was  at  an  end. 
Since  the  owner  himself  had  no  right 
so  to  enter  the  premises  while  the  ten- 
ancy existed,  he  could  not  pass  the 
right  to  another.  Evans  v.  Watkins 
(N.  H.)  supra. 

In  Central  R.  Co.  v.  Valentine  (N. 
J.)  supra,  it  appeared  that  while  a 
tenant  was  in  possession  of  leased 
premises,  the  landlord  made  certain 
agreements  with  the  defendant  rail- 
road company  for  the  use  of  a  part  of 
the  premises  as  an  embankment,  and 
subsequently,  during  the  tenancy,  ex> 
ecuted  a  release  for  damages  previous- 
ly sustained  by  injury  to  the  property. 
And  it  was  held  that  such  an  agree- 
ment and  release  between  the  landlord 
and  the  defendant  could  not  affect  the 
right  of  the  tenant  to  recover  for  in- 
juries he  had  sustained,  previous  to 
such  agreement  and  release. 

Where  it  appeared  that  one  of  the 
walls  of  a  building  leased  by  the  plain- 
tiff had  been  condemned  by  city  au- 
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thorities  and  ordered  to  be  torn  down 
and  rebuilt,  and  the  defendant  under- 
took the  construction  under  a  contract 
with  the  lessor,  he  was  held  liable  to 
the  lessee  for  injuries  resulting  from 
negligence  in  the  operations,  Camp- 
bell V,  Porter  (N.  Y.)  supra. 

In  an  action  by  the  lessee  against 
a  third  party  for  an  injury  to  the 
premises  during  the  term,  resulting 
from  the  maintenance  of  a  nuisance 
by  the  defendant,  it  is  no  defense,  as 
against  the  lessee,  that  in  the  lease 
there  was  an  agreement  whereby  the 
lessee  surrendered  all  rights  to  recov- 
er for  "damages  accruing  heretofore," 
nor  can  the  defendant  plead  as  a  bar  to 
recovery  an  agreement  and  settlement 
with  the  lessor  for  damages  on  ac- 
count of  the  nuisance.  Dumois  v.  New 
York  (N.  Y.)  supra. 

In  an  action  by  a  lessee  to  recover 
damages  for  the  wrongful  cutting  of 
trees  on  the  demised  premises,  it  is  no 
defense  that  the  defendant,  a  former 
owner  of  the  fee,  having  conveyed  it 
to  another,  reserved  the  right  to  cut 
the  timber  therefrom.  The  owner  of 
the  fee  had  no  right  as  against  the 
lessee  to  cut  the  trees  during  the  life 
of  the  lease,  and  he  could  not,  there- 
fore, concede  the  right  to  the  defend- 
ant so  as  to  release  him  from  liability 
to  the  lessee.  Guild  v.  Prentis  (Vt.) 
supra. 

And  it  was  held  in  Brown  v.  Powell 
(Pa«)  supra,  that  a  license  from  the 
owner  of  the  fee  to  go  upon  the  de- 
mised premises  is  no  defense  in  an  ac- 
tion by  the  lessee  against  a  third 
person  to  recover  damages  for  the 
trespass  and  injury  to  the  land. 

Nor  can  the  contributory  negligence 
of  the  landlord  be  imputed  to  the  les- 
see so  as  to  defeat  his  recovery  against 
a  third  person  causing  the  injury. 
Thus,  in  an  action  by  a  tenant  for  dam- 
ages caused  by  the  falling  in  of  the 
walls  of  a  leased  building  on  account 
of  negligent  excavation  on  adjoining 
property,  it  is  no  defense  that  the  land- 
lord had  notice  of  the  operations "and- 
made  no  objection  to  the  manner  of 
the  w^ork,  and  did  nothing  to  protect 
the  wall,  which  negligence  and  consent 
on  his  part  were  alleged  to  have  con- 
tributed, as  a  proximate  cause,  to  the 


injury.    Contos  v.  Jamison  (1908)  81 
S.  C.  488,  19  t,.R.A.(N.S.)  498,  62  S.  E. 


C67. 


In  Flowers  Lumber  Co.  v.  Bush 
(1916)  18  Ga.  App.  269,  89  S.  £.  344, 
it  appeared  that  plaintiff  was  in  pos- 
session of  timberlands  on  which  he 
had  leased  turpentine  privileges,  and 
the  lessor  conveyed  the  land  to  one  by 
security  deed,  which,  in  this  state, 
passes  legal  title.  The. grantee  under 
this  deed  then  leased  the  timber-cut- 
ting privileges  on  the  land  to  the  de- 
fendant. In  an  action  to  recover  for 
the  cutting  of  the  timber  by  the  de- 
fendant under  his  lease,  it  has  held 
that  the  plaintiff  lessee  had  no  legal 
interest  whatever  in  the  land,  nor  in 
the  timber  thereon,  and  could  not 
maintain  an  action  for  such  damage, 
which  was  to  the  realty. 

Where  an  adjoining  landowner 
makes  excavations  which  cause  a  wall 
to  fall  on  the  leased  premises,  injuring 
the  property  of  the  tenant,  it  is  no  de^ 
fense  to  the  tenant's  action  to  recover 
damages  so  sustained  that  the  excava- 
tions were  made  with  the  knowledge 
and  consent  of  his  landlord.  Payne  v. 
Moore  (1903)  31  Ind.  App.  360,  66  N. 
E.  483,  67  N.  E.  1005. 

In  an  action  by  a  tenant  against  a 
railroad  company  for  going  on  the 
leased  premises  and  destroying  grow- 
ing crops  thereon,  it  is  no  defense  that 
such  entry  and  acts  committed  on  the 
premises  were  done  by  the  consent  of 
the  landlord.  In  allowing  the  tenant 
to  recover  in  this  case,  the  court  said : 
*The  appellant,  having  leased  the  land 
for  the  year  of  1882,  was  the  owner  of 
the  term  therein,  and  it  was  thereafter 
not  within  the  power  of  the  landlord 
to  confer  upon  the  company  the  right 
to  construct  its  road  on  the  land  dur- 
ing the  term.  The  landlord  could  con- 
fer no  right  which  he  himself  could 
not  exercise  over  the  premises.  lie 
himself  would  have  been  a  trespasser 
if  he  had  done  the  acts  complained  of, 
and  the  company,  acting  under  his 
authority  only,  is  not  protected  by  it 
from  a  recovery  by  the  tenant  for  the 
injury  inflicted."  Crowell  v.  New  Or- 
leans &  N.  E.  R.  Co.  (1884)  61  Miss. 
631. 

In    Fischer-Leaf    Co.    v.    CJfldwell 
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(1894)  15  Ky.  L.  Rep.  542,  where  a 
wall  was  torn  down  between  defend- 
ant's property  and  a  house  occupied 
by  the  plaintiff  as  tenant,  an  apri'^^- 
ment  between  the  plaintifTs  landlord 
and  the  defendant,  whereby  the  land- 
lord indemnified  defendant  asrain«it  all 
damage  that  the  plaintiff  might  sua- 
tain,  was  held  not  to  prevent  the  ten- 
ant from  recovering  of  the  defendant 
the  damages  so  sustained. 

It  was  held  in  Baugher  v.  WiUdns 
(1860)  16  Md.  35,  77  Am.  Dec.  279, 
that  where  an  injury  results  to  a  ten- 
ant from  the  pulling  down  of  a  party 
wall,  the  action  for  such  injury  must 
be  brought  against  the  person  who 
did  the  act  causing  the  injury,  and 
not  against  the  landlord  who  consent- 
ed to  the  pulling  down  of  the  wall; 
and  that  such  consent  would  not  re- 
lieve the  wrongdoer  of  his  liability  to 
the  tenant  for  damages  so  sustained. 

In  an  action  by  a  tenant  to  recover 
damages  for  breaking  and  entering  a 
close,  and  for  gathering  and  taking 
away  the  crops  growing  thereon,  it  is 
no  defense  that  the  owner  of  the  land 
consented  to  the  trespass.  Since  the 
plaintiff  was  entitled  to  the  exclusive 
possession  of  the  land,  even  against 
the  landlord,  the  landlord  could  not 
consent  to  the  defendant's  entry  so  as 
to  relieve  him  from  liability  to  the  ten- 
ant for  the  tort.  Darling  v.  Kelly 
(1873)  113  Mass.  29. 

V,  yuisanee  eapisting  at  time  of  exeeu- 
tion  or  renetoal  of  lease. 

On  the  question  whether  damages 
accruing  during  a  tenancy,  from  a 
nuisance  existing  before  the  com- 
mencement of  the  term,  or  at  the  time 
of  the  renewal  of  the  lease,  are  recov- 
erable by  the  tenant,  the  authorities 
are  not  abundant,  and  there  is  some 
conflict  in  the  decided  cases.  The  rule 
in  New  York,  which  was  announced 
in  Kernochan  v.  New  York  Elev.  R.  Co. 
(1891)  128  N.  Y.  559,  29  N.  E.  65,  in- 
volving the  right,  as  between  the  land- 
lord and  tenant,  to  sue  for  damages 
caused  by  an  elevated  railroad,  was  at 
first  deemed  to  have  settled  the  ques- 
tion in  favor  of  the  right  of  the  land- 
lord to  recover  for  such  injuries.  At 
least,  relying  on  the  authority  of  the 
Kernochan  Case,  it  was  held  in  Yoos 


V.  Rochester  (1895)  92  Hun,  481,  86 
N.  Y.  Supp.  1072,  that  a  tenant  who 
leased  premises,  knowing  of  the  exist- 
ence of  a  nuisance  affecting  the  value 
of  his  use  of  the  property  during  the 
term,  cannot  recover  damages  for  in- 
juries he  sustains  on  that  account  if 
the  nuisance  is  not  perceptibly  in- 
creased during  the  term.  In  that  case 
the  nuisance  consisted  of  the  pollution 
of  a  stream  by  the  defendant,  which 
gave  rise  to  noxious  odors,  interfering 
with  the  enjoyment  of  the  leased  prop- 
erty by  the  plaintiff. 

But  in  Bly  v.  Edison  Electric  Illu- 
minating Co.   (1902)   172  N.  Y.  1,  58 
L.R.A.  500,  64  N.  E.  745,  the  elevated 
railroad  cases  were  disposed  of  by  the 
statement  that  they  were  sui  generis 
and  the  rule  was  laid  down  that  a  tea- 
ant  who  "comes  to  a  nuisance"  may 
recover  damages  to  the  property  ac- 
cruing during  his  term.     And  it  was 
held  immaterial  to  the  tenant's  right 
of  recovery  whether  the  nuisance  orig- 
inated before  or  after  the  beginning  of 
the  term.     In  that  case  it  appeared 
that  the  plaintiff  leased  certain  prop- 
erty to  be  used  as  a  boarding  house, 
with  the  knowledge  that  the  manner 
in  which  the  defendant  was  operating 
his  power  house  caused  the  emission 
of  smoke  and  cinders  which  soiled  fur- 
niture and  clothing,  and  created  noise 
and  vibration  which  interfered  with 
the  sleep  and  comfort  of  the  plamtiff 
and  her  boarders,  the  same  bein^  a 
private  nuisance  and  doing  great  dam- 
age to  the  business  and  comfort  of  the 
plaintiff.     The  court  said:     "In   the 
case  at  bar  we  are  not  advised  as  to 
the  effect  of  the  nuisance  upon  the 
owner's  reversion,  but  there  is   evi- 
dence from  which  the  trial  court  has 
found  that  the  plaintiff's  right  of  oc- 
cupancy has  been  impaired,  and  that 
her  own  personal  effects  have  been  in- 
jured to  her  substantial  damage.    This 
was  not  an  injury  for  which  the  o^mer 
of  the  reversion  could  sue.    If  there 
was  any  right  of  action  it  belonged  to 
the  plaintiff.    The  injury  to  her  rigrfat 
of  occupancy  was  as  separate  and  dis- 
tinct from  any  injury  to  the  reversion 
as  the  injury  to  her  furniture    and 
household    belongings*      During     the 
term  of  the  lease  the  premises    he- 
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longed  to  the  plaintiff,  and  the  own^ 
had  no  riglita  therein. except  sueb  as 
.were  expressly  reserved  in  the  lease, 
or  such  as  reverted  to  him  after  its 
expiration.  If  the  act  com- 

plained of  is  a  nuisance,  it  is  a  wrong 
the  existence  of  which  cannot  be  jue- 
tified  at  any  time  as  against  anyone 
injuriously  affected  thereby.    If  this 
is  the  rule,  is  it  any  less  applicable  in 
favor  of  tenants  whose  tern  begins 
during  the  continuance  of  the  nui- 
sance,  than   in  favor  of  subsequent 
owners?    .    .    .    Logically,  there  can 
be  no  more  reason  for  denjdng  such  a 
right  of  action  to  a  tenant  who  'comes 
to  the  nuisance'  than  there  can  be  for 
withholding  it  from  the  tenant  whose 
occupancy    precedes     the     nuisance. 
There  can  be  no  presumption  that  a 
wrong  which  ma^  in  fact  be  merely 
temporary    will    be    permanent.      Of 
course  it  may  be  permanent  so  long  as 
no  fault  is  found,  but  in  a  case  like 
the  one  at  bar,  where  the  nuisance 
grows  out  of  the  method  of  operation 
rather  than  the  character  of  the  busi- 
ness or  the  structure  in  which  it  is 
carried  on,  the  presumption,  if  any,  is 
and  should  be  that  it  is  merely  casual 
and  temporary,  and  not  permanent.    If 
it  is  casual  and  temporary,  then  there 
is  no  reason  why  the  landlord  or  own- 
er should  have  a  right  of  action  for 
the  injury,  which  is  in  fact  suffered  by 
his  tenant,  and  by  him  alone.    .    .    • 
In  this  state  we  have  held  that  the 
owner  of  premises  affected  by  a  nui- 
sance may  recover  his  damages  occa- 
sioned thereby,  although  he  does  not 
himself  occupy  the  premises.    Hine  v. 
New  York  Elev.  R.  Co.  (1891)  128  N. 
Y.  571,  29  N.  E.  69;  Francis  v.  Schoell- 
kopf  (1873)  53  N.  Y.  155.    But  in  the 
latter  case  the  plaintiff's  recovery  was 
expressly  limited  to  the  rent  for  the 
time  that  the  house  was  vacant,  and 
to  the  diminution  of  the  rent  when  she 
succeeded  in  obtaining  a  tenant,  thus 
recognizing,  by  implication,  the  exist- 
ence of  a  separate  right  to  damages  in 
the  tenant.     .    .    .    Several  proposi- 
tions seem  to  be  quite  satisfactorily 
established,  therefore,  both  upon  prin- 
ciple and  by  authority:     (1)  That  an 
owner  of  property  affected  by  a  nui- 
sance may  maintain  an  action  to  re- 


cover has  damages,  or  to  abate  the 
nuisance,  or  both,  no  matter  whether 
he  takes  his  title  before  or  after  the 
introduction  of  the  nuisance;  (2)  that 
a  landlord  and  his  tenant  have  sep- 
arate estates,  for  injuries  to  which 
.  each  may  have  his  appropriate  remedy. 
If,  then,  an  owner  who  'comes  to  a  nui- 
sance' can  maintain  an  action  to  re- 
dress his  wrongs,  why  should  a  tenant 
wjio  'comes  to  a  nuisance'  be  denied 
any  remedy?  The  last  owner  or  oc- 
cupant, when  he  acquires  his  property 
or  possession,  acquires  with  it  all  the 
rights  which  by  law  belong  to  it,  and 
exemption  from  wrongful  injury  by  a 
contiguous  proprietor  is  one  of  them." 

In  Hoffman  v.  Edison  Electric  Illu- 
minating Go.  (1903)  87  App.  Div.  371, 
84  N.  Y.  Supp.  437,  a  recovery  by  a 
lessee  for  damages  resulting  from  the 
operation  of  the  same  plant  was  sus- 
tained, it  -appearing  that  the  tenant 
leased  the  property  subsequently  to 
the  creation  of  the  nuisance., 

The  decision  in  the  Bly  Case  was 
also  followed  in  Pritchard  v.  Edison 
Electnc  Illuminating  Co.  (1904)  92 
App.  Div.  178,  87  N,  Y.  Supp.  225,  af- 
firmed in  (1904)  179  N.  Y.  364,  72  N. 
£.  243. 

The  decision  in  Miller  v.  Edison  Elec- 
tric Illuminating  Co.  (1906)  184  N.  Y. 
17,  3  L.R.A.(N.S.)  1060,  76  N.  E.  734,  6 
Ann.  Cas.  146,  that  the  landlord  can- 
not recover  damages  to  rental  value 
in  such  case,  notwithstanding  that  he 
was  obliged  to  rent  the  premises  for 
a  lower  rental  than  he  would  have  re- 
ceived but  for  the  nuisance,  is  the 
counterpart  of  the  decision  in  the  Bly 
Case  that  a  tenant  may,  under  such 
circumstances,  recover  for  damages  to 
the  use  and  occupation. 

In  Dumois  v.  New  York  (1902)  37 
Misc.  614,  76  N.  Y.  Supp.  161,  where- 
in it  appeared  that  the  defendant 
maintained  a  dumping  board  on  a  pier 
which  was  a  nuisance,  likely  to  injure 
the  use  of  the  leased  premises  during 
the  term,  and  the  lessee  had  notice  of 
the  existence  of  the  nuisance  at  the 
time  of  making  the  lease,  he  was 
nevertheless  held  entitled  to  recover 
for  damage  to  his  use  of  the  premises 
resulting  from  the  continuance  of  the 
nuisance  during  the  term. 
But  the  appellate  division  of  the  su- 
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stable  for  damages  resultinsr  from  the 
maintenance  of  leaky  gas  pipes  in 
near-by  streets,  from  which  gas 
escaped  into  a  well  on  the  leased  prem- 
ises, it  was  held  to  be  no  defense  to 
the  action  that  at  the  time  of  the  lease 
the  pipes  leaked^  although  in  a  less  de- 
gree than  subsequently,  during  the 
term  of  the  lease.  Sherman  v.  Fall 
River  Iron  Works  Co.  (1861)  2  Allen 
(Mass.)  524,  79  Am.  Dec.  799. 

So,  it  has  been  held  that  a  lessee  of 
land  may  maintain  an  action  against 
a  railroad  company  which  so  con- 
structed its  embankment  as  to  obstruct 
the  natural  flow  of  the  water,  and 
failed  to  provide  sufiicient  artificial 
drains,  thereby  causing  the  crops  of 
the  lessee  to  be  flooded  and  destroyed, 
although  such  embankment,  with  in- 
suflicient  drains,  existed  at  the  time 
the  lease  was  made.  Baltimore  &  S. 
P.  R.  Co.  V.  Hackett  (1898)  87  Md.  224, 
39  Atl.  510. 

Where  a  railroad  company  main- 
tained a  nuisance  on  property  which 
it  had  leased,  and  a  tenant  of  adjoin- 
ing property,  with  full  knowledge  of 
the  existence  of  the  nuisance,  rented 
the  premises  for  another  year,  it  was 
held  that  the  tenant  was  entitled  to 
recover  for  injuries  resulting  from  the 
nuisance  during  his  second  contract 
term.  And  it  was  held  to  be  no  de- 
fense to  an  action  against  the  railroad 
company  that  the  tenant  might  have 
avoided  the  injury  by  moving  away. 
He  had  a  right  to  presume  that  the 
railroad  company  would  abate  the  nui- 
sance. Central  R.  Co.  v.  English 
(1884)  73  Ga.  366. 

It  is  no  defense  to  an  action  by  a 
tenant  for  injury  to  his  occupancy,  re- 
sulting from  the  maintenance  of  a 
nuisance  on  adjoining  lands,  that  the 
nuisance  existed  at  the  incipiency  of 
the  lease.  Cromm^in  v.  Coxe  (1857) 
30  Ala.  318,  68  Am.  Dec.  120. 

In  Davis  v.  Jewett  (1842)  13  N.  H. 
88,  it  was  held  that  where,  during  a 
portion  of  the  time  for  which  damage 
from  throwing  backwater  upon  land 
was  claimed,  the  plaintiff  was  in  pos- 
session of  the  land,  and  that  for  the 
remaining  period  he  had  leased  to  a 
tenant,  he  cannot  recover  for  damage 
during  the  time  of  the  lease  unless  he 


specifically  alleges  an  injury  to  the 
reversion. 

In  Morrison  v.  Chicago  A  N.  W.  R. 
Co.  (1902)  117  lawa,  587,  91  N.  W. 
793,  it  was  said:  ^That  the  lessee 
may  maintain  a  suit  for  the  injury  to 
the  use  of  the  leasehold  occasioned  by 
the  continuance  of  a  previously  ex- 
isting nuisance  appears  to  be  well 
established.'' 

Baker  v.  Sanderson  (1826)  3  Pick. 
(Mass.)  348,  was  an  action  for  dam- 
ages caused  by  the  erection  of  a  dam 
below  the  plaintiff's  mill,  causfng  the 
water  to  flow  back  on  the  wheels  of 
the  mill.  It  appeared  that  during  part 
of  the  time  for  which  the  damages 
were  claimed  the  mill  was  in  posses- 
sion of  the  plaintiff,  and  during  anoth- 
er part  in  possession  of  certain  tenants 
under  the  plaintiff.  The  defendant's 
counsel  contended  that  for  the  dam- 
ages  arising  during  the  portion  of  the 
time  the  mill  was  in  possession  of  ten- 
ants he  was  responsible  to  the  tenants 
in  possession,  and  not  to  the  plaintiff, 
who  had  only  a  reversionary  interest. 
The  court  said  that  the  objection 
would  have  been  insuperable  had  it 
not  been  alleged  that  the  plaintiff,  in 
consequence  of  the  obstructions  com- 
plained of,  had  reduced  his  rents  at 
the  request  of  the  tenants,  they  having 
threatened  to  quit  unless  he  would 
agree  to  a  fair  reduction. 

In  Sumner  v.  Tileston  (1828)  7  Pick. 
(Mass.)  198,  the  court  said,  arguendo, 
that  a  tenant  of  a  mill  who  had  taken 
the  same  at  a  reduced  rent  because  of 
the  heightening  of  defendant's  dam 
below  the  mill,  in  consequence  of 
which  the  wheels  of  the  mill  were  re- 
tarded, could  not  recover  against  the 
defendant,  because  he  was  not  damni- 
fied. 

In  Jones  v.  McCleary  Mfg.  Co. 
(1900)  Rap.  Jud.  Quebec  18  C.  S.  130, 
it  is  held  that  a  tenant  is  not  entitled 
to  recover  for  injuries  resulting  from 
the  operation  of  a  plant  on  a  neigh- 
boring lot,  where  it  appeared  that  the 
plant  was  in  operation  in  the  same 
manner  at  the  time  of  the  ^cecution 
of  the  lease. 

It  was  held  in  Funston  v.  HoflPman 
(1908)  232  ni.  360,  83  N.  E.  917,  that, 
where  a  tenant  leases  the  premises 


ANNO.— TENANT— DAMAGE  BY  THIRD  PERSON. 


619 


after  the  wrongful  act  of  the  third 
person  which  caused  the  damage,  he 
has  no  right  against  the  third  person 
for  any  damage  caused  thereby  sub- 
sequently t<>  the  leasing,  and  that  for 
such  dwiages  the  aclion  must  be 
brought  by  the  owner  as  an  injury  to 
his  fee.  In  that  case  a  tenant  brought 
an  action  for  damage  occasioned  by 
the  flooding  of  his  crops,  due  to  the 
wrongful  removal  of  the  outlet  of  a 
drain.  The  tenant  was  not  allowed  to 
recover  for  injuries  to  his  crops  on 
this  account,  since  it  appeared  that 
the  outlet  had  been  removed,  to  his 
knowledge,  before  the  beginning  of  his 
present  term,  although  it  was  said  that 
he  might  recover  for  such  injuries 
arising  during  a  former  term,  during 
the  pendency  of  which  the  outlet  had 
been  removed 

In  McConnel  v.  Kibbe  (1864)  33  IlL 
175,  85  Am.  Dec.  265,  wherein  it  ap- 
peared that  a  partition  wall  support- 
ing the  upper  story  of  leased  premises 
was  removed  before  the  tenant  leased 
the  premises,  resulting  in  damages 
subsequent  to  the  demise,  the  damage 
was  held  to  be  to  the  owner  of  the 
fee,  and  not  to  the  tenant  in  posses- 
sion. The  reasoning  of  the  court  was, 
in  substance,  that  when  a  wrongful 
act  is  done  which  results  in  an  injury 
to  leased  premises,  there  can  be  no 
recovery  by  the  tenant  if  the  wrongful 
act  was  done  before  the  lease  began, 
although  the  injuries  occur  subse- 
quently to  the  lease.  But  when  the 
wrongful  act  occurs  during  the  period 
of  the  lease,  the  tenant  may  recover 
for  such  portion  of  the  damages  as  he 
sustains. 

Id  Kankakee  ft  S.  R.  Co.  v.  Horan 
(1890)  131  III.  288,  23  N.  E.  621,  a  case 
wherein  the  owner  of  premises  in  the 
possession  of  a  tenant  at  will  recov- 
ered for  damage  to  land  resulting  frmn 
the  negligent  construction  of  a  rail- 
road, it  was  said:  'The  roadbed, 
embankments,  .  .  .  and  other  ap- 
purtenances of  a  railroad,  constructed 
and  maintained  in  pursuance  of  lawful 
authority,  are  to  be  regarded  in  law  as 
permanent  structures.  .  .  .  And  in 
case  other  property  is  damaged  by  its 
construction  .  .  •  such  damage  is 
in  its  nature  equally  permanent.    .    .    • 


Where  deterioration  of  the  value  of 
land  is  occasioned  by  a  nuisance  creat- 
ed by  the  construction  of  a  railroad, 
such  nuisance  is  a  permanent  one,  so 
that  all  damages  for  past  and  future 
injury  to  the  property  may  be  recov- 
ered in  one  suit,  and  such  recovery  is 
a  bar  to  all  future  actions  therefor. 
•  •  .  An  injury  to  land  which  is 
permanent  in  its  nature  is  necessarily 
an  injury  to  the  entire  estate,  and  that 
includes  the  estate  in  expectancy  as 
well  as  the  estate  in  possession." 
See  also  Chicago  ft  E.  I.  R.  Co.  v.  Loeb 
(1884)  118  111.  203,  59  Am.  Rep.  341, 
8  N.  E.  460,  holding  that  the  improper 
construction  of  a  railroad  imposes  a 
permanent  injury  on  the  land,  for 
which  there  can  be  but  one  recovery 
and  that  by  the  owner  of  the  fee. 

The  rule  in  Illinois  seems  to  be  well 
settled  by  the  foregoing  cases,  that 
when  a  tenant  leases  property  or  re- 
news his  lease,  with  the  knowledge 
that  there  is  an  existing  nuisance  li- 
able to  cause  injury  to  the  premises, 
he  cannot  recover  for  injuries  so  sus- 
tained. But  there  is  a  statute  in  that 
state,  applicable  to  railroads,  which 
provides  as  follows :  "In  no  case  shall 
any  railroad  company  construct  or 
maintain  a  railroad  without  first  con- 
structing the  necessary  culverts  or 
sluices  as  the  natural  lay  of  the  land 
requires  for  the  necessary  drainage 
thereof."  Section  19,  Railroad  Act 
(Jones  &A.%  8754) .  Under  that  act  it 
is*  held  that  a  tenant  who  leases  land 
after  the  construction  of  a  railroad 
which  is  provided  with  insufficient 
drains  may  yet  recover  from  the  rail- 
road company  for  injury  to  his  crops 
from  an  overflow  resulting  from  such 
embankment.  And  it  is  held  that  the 
ordinary  rule  that  a  tenant  cannot 
recover  for  damage  already  done  to 
the  premises  by  the  erection  of  a  nui- 
sance does  not  apply  to  railroads  un- 
der this  act.  Renner  v.  St.  Louis,  I. 
M.  ft  S.  R.  Co.  (1915)  197  lU.  App.  11. 

So,  it  was  held  in  St.  Louis,  A.  ft  T. 
H.  R.  Co.  V.  Brown  (1890)  34  IlL  App. 
552,  that  a  tenant  who  leases  and  oc- 
cupies property,  subject  to  the  danger 
of  overflow  on  account  of  a  negligently 
constructed  trestle  across  a  stream  on 
adjoining  property,  may  recover  from 
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a  railroad  company  which  maintains 
such  defective  jstructure,  in  case  an 
overflow  does  occur  on  that  account, 
resulting  in  damagre  to  his  growing 
crops,  and  the'  tenant's  right  of  ac- 
tion is  not  defeated  because  he  knew 
of  the  existence  of  the  structure  when 
he  rented  and  entered  into  the  posses- 
sion of  the  demised  premises.  He  is  not 
bound  to  assume  that  the  defendant 
would  continue  to  keep  the  structure 
in  its  defective  condition,  but,  rather, 
that  it  would  perform  the  duty  it  owed 
to  him  and  to  the  public  not  to  allow 
an  injury  to  them  by  the  negligent  use 
of  its  property. 

VI.  Injur  If  to  rcv€*rHi€nt. 

While  recqgnizing  the  right  of  a  ten- 
ant to  recover  damages  for  injury 
which  he  sustains  on  account  of  the 

•    •       • 

interruption  of  his  term  and  the  les- 
sening of  the  value  of  the  use,  and 
courts  are  not  in  harmony  in  respect 
to  the  tenant's  right  to  recover  for  in- 
juries to  the  reversion,  as  such,  aside 
from  the  injury  to  the  leasehold  estate. 
It  is  apparent  that  the  same  act  may 
be  an  injury  to  both  estates.  Though, 
under  the  ancient  common  law,  the 
owner  of  the  fee  could  not  maintain 
an  action  for  an  injury  to  the  land 
while  it  was  in  the  possession  of  a 
tenant,  this  right  is  now  generally  rec- 
ognized, and  it  is  usually  conceded 
that  when  the  Mame  act  results  in  an 
injury  t6  both  estates  a  right  of  action 
accrues  to  both  the  landlord  and  the 
tenant  fof  the  damages  each  has  re- 
spectively suffered.  At  the  same  time, 
it  is  generally  recognized  that  the  ten- 
ant is  liable  to  the  landlord  for  in- 
juries to  the  fee,  and  this  liability  is 
often  imposed  by  contract.  In  some 
jurisdictions  it  is  held  that  whenever 
the  tenant  is  liable  to  the  landlord  for 
injuries  to  the  freehold,  either  by  con- 
tract or  under  the  common  law,  he  has 
p  right  of  action  against  a  third  per- 
son causing  such  an  injury.  Stapp  v. 
Madera  Canal  Irrig.  Co.  (1917)  34  Cal. 
App.  41,  166  Pac.  823;  Anthony  v.  New 
York,  P.  &  B.  R.  Co.  (1894)  162  Mass. 
60,  37  N.  E.  780;  Moeckel  v.  C.  A.  Cross 
&  Co.  (1906)  190  Mass.  280,  76  N.  E. 
447,  19  Am.  Neg.  Rep.  294;  Coale  v. 
Hannibal  &•  St.  J.  R.  Co.  (1875)  60  Mo. 
227;  Cook  V.  Champlain  Transp.  Co. 


(1845)  1  Denio  (N.  Y.)  91;  Gourdier 
v.  Cormack  (1858)  2  E.  D.  Smith  (N. 
Y.)  200;  Ulrich  v.  McCabe  (1856)  1 
Hilt.  (N.  Y.)  251;  Austin  v.  Hudson 
River  R.  Co.  (1862)  25  N.  Y.  834;  Le 
Salg  V.  Dougherty  (1900)  30  Misc.  455, 
62  N.  Y.  Supp.  510;  Dix  v.  Jaquay 
(1904)  94  App.  Div.  554,  88  N.  Y. 
Supp.  228;  West  v.  Treude  (1630) 
Cro.  Car.  187,  79  Ehg.  Reprint,  764; 
Attersoll  v.  Stevens  (1808)  1  Taunt 
194,  127  Eng.  Reprint,  807,  9  Revised 
Rep.  731,  10  Mor.  Min.  Rep.  67. 

In  Cook  V.  Champlain  Transp.  Co. 
(1845)  1  Denio  (N.  Y.)  91,  it  appeared 
that  plaintiffs  wene  the  assignees  of 
a  lease  for  a  term  of  years,  which  pro- 
vided that  any  buildings  the  lessees 
should  erect,  should,  at  the  expiration 
of  the  demise,  revert  to  the  lessors, 
without  damage  to  the  same,  ordinary 
wear  excepted,  but  no  such  covenant 
was  made  by  the  assignees  when  the 
lease  was  assigned  to  them.  A  build- 
ing erected  by  the  lessees  was  burned 
by  reason  of  the  negligence  of  the 
defendants  in  allowing  sparks  and  lire 
to  be  blown  onto  the  building  from 
their  steamboat.  In  an  action  to  re- 
cover the  damages  to  the  leased  prem- 
ises, the  court  held  that  the  assignee 
of  the  lease  might  recover  for  the 
full  value  of  the  building  destroyed, 
en  the  ground  of  the  common-law  lia- 
bility of  the  tenant  to  the  landlord  for 
waste  committed  on  the  premises,  say- 
ing: "There  was  no  express  covenant 
by  the  lessees  to  keep  the  premises 
in  repair,  nor  to  rebuild  in  any  event 
whatever.  The  covenant  was  that  all 
buildings  which  might  be  erected  on 
the  premises  should  revert  to  the  les- 
sors when  they  might  come  into  pos- 
session. The  unexpired  term  and  all 
the  interest  of  the  lessees  had  been 
assigned  to  the  plaintiffs,  and  they  had 
taken  possession ;  but  no  express  cove- 
nant or  agreement  on  their  part,  to 
pay  rent  or  do  anything  else,  was 
shown.  The  first  term  of  years  had 
not  expired;  and  it  did  not  appear 
that  the  lessees  or  the  plaintiffs  had 
indicated  an  intention  to  hold  the 
premises  for  the  second  term,  as  was 
authorized  by  the  lease.  Upon  this 
state  of  facts  it  was  argued  that  the 
plaintiffs  were  bound  to  rebuild  the 
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niill  for  the  benefit  of  the  lessors,  and 
therefore  were  entitled  to  recover  its 
full  value  from  the  defendants;  and 
if  such  was  the  liability  of  the  plain^ 
tiffs,  the  consequence  stated  would 
seem  to  follow.  This  liability  of  the 
plaintiffs  was  placed  on  two  distinct 
grounds:  (1)  It  was  said  the  lessees 
were  bound  by  their  covenant  to  re- 
build»  that  the  covenant  ran  with  the 
land  and  bound  their  assignees,  and 
therefore  the  plaintiffs  were  liable. 
(2)  That  the  destruction  of  the  mill 
by  tortious  negligence  was  waste,  for 
which  the  plaintiffs,  being  tenants  for 
a  term  of  years,  were  answerable  to 
the  reversioner,  v^holly  irrespective 
of  any. express  agreement,  and  there- 
fore they  were  entitled  to  a  corre- 
sponding redress  from  the  defendants. 
I  pass  by  the  first  ground  stated,  for 
the  last  seems  decisive  of  the  question. 
The  plaintiffs  claim  that  the  mill  was 
destroyed  by  the  wrongful  act  of  the 
defendants;  and,  if  so,  it  was  waste 
for  which  the  plaintiffs,  being  tenants 
for  years,  were  responsible.  *It  is  com- 
mon learning,'  said  Heath,  J.,  in  At- 
tersoll  v.  Stevens^  (1808)  1  Taiitit.  198, 
127  Eng,  Reprint,  808,  10  Mot.  Min. 
Rep.  67,  *that  every  lessee  of  land, 
v/hether  for  life  or  years,  is  liable  in 
an  action  of  waste  to  his  lessor^  for  all 
waste  done  on  land  in  lease,  by  whom- 
soever it  may  be  committed.'  Chambre, 
J.,  in  the  same  case  Cp.  196)  said: 
The  situation  of  the  tenant  is  ex- 
tremely analogous  to  that  of  a  common 
carrier;  to  prevent  collusion  (and  not 
on  the  presumption  of  actual  coHu- 
sion),  both  are  charged  with  the  pro- 
tection of  the  property  intrusted  to 
them,  against  all  but  the  acts  of  God 
and  the  King's  enemie.^;  and  as  the 
tenant  in  the  one  case  is  charged  with 
the  actual  commission  of  the  waste 
done  by  others,  so  in  the  other  case 
the  carrier  is  charged  with  actual  de- 
fault and*  negligence,  though  he  loses 
the  goods  by  a  force  that  was  irresiis- 
tible,  or  by  fraud  against  which  no 
ordinary  degree  of  care  and  caution 
could  have  protected  him.*  Lord  Coke 
is  not  less  explicit^  for  he  s^ays: 
'Teniant  by  the  curtesy,  tenant  in 
dower,  tenant  for  life,  years,  etc., 
shall    answer    for    the    waste    done 


by  a  stranger,  and  shall  take  their 
remedy  over.*  .  .  .  The  plaintiffs, 
thus  being  bound  to  answer  to  their 
landlord  for  the  full  value  of  the 
building  which  was  destroyed,  were 
entitled  to  recover  a  like  amount  from 
the  defendants." 

In  Gourdier  v.  Cormack  (1853)  2 
E.  D.  Smith  (N.  Y.)  200,  an  action  by 
a  tenant  to  recover  for  damages  to  his 
possession  by  a  third  person,  evidence 
was  offered  which  tended  to  show  *'the 
amount  of  the  damage  done  to  the 
house  itself,"  and  it  was  heW  to  have 
been  properly  admitted.  However,  the 
court  seemed  to  qualify,  the  0{>inion 
on  this  point,  making  the  competency 
of  the  evidence  depend  on  whether  the 
tenant  was  in  fact  liable-  to  the  land- 
lord for  the  injury,  or  bound  to  re- 
pair it,  saying:  "If  it  were  proved  to 
be  one  of  the  conditions  of  the  plain- 
tiff's estate  in  the  premises  that  he 
should  make  all  repairs  rendered  nec- 
essary by  causes  such  as  the  'defend- 
ants' acts  in  the  matter  in  question, 
the  evidence  would,  I  think,  be  clearly 
admissible.  If  it  were  only  proved 
that-  the  plaintiff  was  bound  to  make 
the  ordinary  repairs'  rendered  neces- 
sary, by  use,  the  evidence  would  as 
clearly  be  Irrelevant  and  incom- 
petent." 

The  right  in  the  tenant  to  recover 
for  injuries  to  the  reversion-  was  also 
suggested  as  a  basis  of  the  rule  in  the 
case  of  Ulrich  v.  McCabe  (1856)  1 
Hilt.  (N,  Y.)  251,  wherein  it  appeared 
that  a  house  built  on  leased  premises 
by  the  lessee  was  injured,  and  the  les- 
see brought  an  action  to  recover  dam- 
ages suffered  by  the  plaintiff  in  mak- 
ing repairs.  It  was  held  that  he  was 
entitled  to  recover  such  damages,  the 
court  declaring  the  right  to  arise  from 
the  fact  that  he  was  presumably  bound 
to  make  repairs,  thus:  "The  appellant 
is  mistaken  in  supposing  that  the  ten- 
ant was  not  bound  to  repair,  if  the 
house  was  part  of  the  fee.  There  is 
no  proof  021  that  subject,  and  for  that 
reason  the  presumption  is  that  he  was 
bound  to  uphold  the  premises  in  ques^ 
tion  from  decay,  and  to  render  them, 
when  his  term  expired,  in  such  condi- 
tion as  reasonable  use  would  permit. 
.     .     .    At  all  events,  the  landlord  was 
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not  bound  to  repair  during  the  term, 
without  an  a^rreement  on  his  jmrt  so 
to  do,  and  the  tenant  must  either  make 
the  repairs,  or  lose  the  beneficial  en- 
joyment of  the  premises.  The  latter 
circumstance  entitles  him  to  recover 
the  expense  of  such  repairs,  whether 
the  house  was  his  or  not,  anH  whether 
or  not  the  house  could  be  removed  by 
him  at  the  expiration  of  the  term." 

In  Attersoll  v.  Stevens  (1808)  1 
Taunt.  182,  127  Eng.  Reprint,  802, 
10  Mor.  Min.  Rep.  67,  it  appeared 
that  the  plaintiff  was  lessee  of 
certain  lands  at  an  annual  rental^ 
for  a  term  of  years,  under  an  agree- 
ment that  he  might  dig  half  an  acre 
of  brick  earth  annually,  ^and  that  if  he 
dug  more  he  would  pay  an  increased 
rental.  A  stranger  dug  brick  earth  on 
the  premises,  and  it  was  held  that  the 
lessee  was  entitled  to  recover  the  full 
value  of  the  earth  so  taken.  The  basis 
of  the  defendant's  liability  to  the 
plaintiff  was  held  to  be  the  liability 
of  the  plaintiff  to  the  lessor;  and  the 
liability  of  the  lessee  to  answer  to  the 
lessor  was  said  not  to  be  different 
from  that  which  arises  from  the  rela- 
tion of  landlord  and  tenant  where 
waste  is  committed  by  a  stranger,  the 
tenant  being  answerable  to  the  land- 
lord, and  having  his  action  over 
against  the  stranger.  The  court  said : 
''Lord  Coke,  2  Inst  303,  says  the  lessee 
shall  answer  for  the  waste  done  by  any 
stranger;  for  he  in  the  reversion  can- 
not have  any  remedy  but  against  the 
tenant,  and  the  tenant  shall  have  his 
remedy  against  the  wrongdoer,  and  re- 
cover all  in  damages  against  him,  and 
by  this  means  the  loss  at  last  shall 
light  upon  the  wrongdoer.  If  the  les- 
see gave  permission  to  a  stranger  to 
dig,  no  doubt  it  would  be  the  act  of 
the  lessee,  and  he  would  be  bound  to 
pay  the  lessor  the  stipulated  price'. 
Then  what  is  the  difference  between 
his  agreeing  to  it,  and  his  standing  by 
while  the  stranger  takes  it?  ...  If 
the  lessee  may  take  it,  as  against  the 
lessor,  and  recovers  damages  as 
against  a  stranger,  although  the 
stranger  took  it  in  the  first  instance 
against  the  will  of  the  lessee,  he  can- 
not say  he  does  not  so  far  confirm  the 
act  of  the  stranger  that  he  ought  to 


pay  the  lessor  for  it.  He  has  in  fact 
the  brick  earth,  since  he  is  paid  for  it 
in  damages  in  an  action ;  and  he  could 
not  avoid  paying  on  his  covenant  for 
any  brick  earth  beyond  the  half  acre 
of  which  he  has  the  advantage.'* 

It  was  held  in  West  v.  Treude  (1630) 
Cro.  Car.  187,  79  Eng.  Reprint,  764, 
that  a  tenant  may,  at  his  election, 
nxaintain  an  action  of  trespass  or  case 
to  recover  damages  for  injuries  to 
leased  premises  by  a  sublessee  in  pos- 
session. Full  indemnify  was  allowed 
on  the  ground  that  the  plaintiff  was 
subject  to  an  action  of  waste  by  his 
lessor. 

In  Coale  v.  Hannibal  &  St.  J.  R.  Co. 
(1875)  60  Mo.  227,  it  was  held  that  a 
tenant  at  will  or  by  sufferance,  not  be- 
ing liable  to  his  landlord  for  waste 
committed  on  the  premises  by  a  stran- 
ger, could  not  recover  from  a  railroad 
company  for  the  burning  of  fences  on 
leased  premises  by  sparks  from  its 
locomotives.  It  is  suggested  in  the 
opinion  that  if  it  were  shown  that  the 
tenants  were  liable  to  their  landlord 
for  waste  by  a  stranger,  they  would 
then  be  entitled  to  their  action  over 
against  the  stranger. 

But  in  McKee  v.  St.  Louis,  K.  lb  N. 
W.  R.  Co.  (1892)  49  Mo.  App.  174,  it 
was  held  that  a  plaintiff  who  was  a 
tenant  for  a  year  only,  unless  he  had 
paid  cash  rent  and  was  unable  to  cul- 
tivate the  ground  by  reason  of  over- 
flows of  the  premises^  cannot  recover 
for  the  depreciation  in  the  rental  value 
of  the  land  occasioned  by  such  flood- 
ing, although  he  can  recover  for  dam- 
ages to  his  crops  which  were  growing 
on  the  premises. 

In  Stapp  V.  Madera  Canal  &  Irrig. 
Co.  (1917)  34  CaL  App.  41,  166  Pac. 
823,  a  tenant  was  allowed  to  recover 
damages  for  injury  to  a  cesspool  locat- 
ed on  the  demised  premises,  the  tenant 
having  contracted  to  keep  the  prem- 
ises in  repair  in  lieu  of  rent,  and  the 
cesspool  being  susceptible  of  repair. 

Under  a  contract  of  lease  whereby 
the  lessee  agreed  to  return  the  prem- 
ises at  the  end  of  the  term  in  as  good 
condition  as  they  were  at  the  time  of 
the  lease^  fire  and  other  unavoidable 
casualties  exoepted,  the  lessee  may 
maintain  an  action  for  permanent  in* 
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juries  to  the  premises  caused  by  an 
explosion  on  defendant's  property,  re- 
sultini:   from   the    ne^rligent   mainte* 
nance  of  a  nuisance  thereon,  and  it  is 
not  necessary  as  a  condition  precedent 
to  his  recovery  that  he  has  in  fact 
made  reparation,  nor  even  that  he  was 
under  obligation,  under  the  terms  of 
the  leasee  to  make  repairs  for  damage 
caused  by  the  explosion.    Moeckel  v. 
C.  A  Cross  &  Co.   (1906)   190  Mass. 
280, 76  N,  E.  447, 19  Am.  Neg.  Rep.  294. 
In  an  action  by  a  lessee  against  a 
railroad  compaiiy  to  recover  for  the 
destruction  of  buildings  on  the  prem* 
ises    by    fire    from    defendant's    lo- 
comotive, it  appeared  that  the  lease 
contaiaed  the  following  stipulations: 
"And  in  addition  to  the  rents  to  be 
paid  as  aforesaid  the  said  party  of  the 
second  part  agrees  to  keep  all  the  said 
buildings,     appurtenances,    and     im- 
provements in  good  repair,  and  also  to 
maintain  an  amount  of  insurance  upon 
all  of  said  buildings  sufficient  to  repair 
or  replace  them  in  case  of  destruction 
or  damage  by  fire.   Said  repair  and  in- 
surance to  be  at  the  cost  of  said  party 
of  the  second  part,  and  it  is  expressly 
understood  and  agreed  by  said  party 
of  the  second  part  that,  if  any  build- 
ing shall  be  destroyed  or  damaged  by 
fire,  it  shall  be  rebuilt  or  repaired  by 
said  party  At  once,  unless  this  require- 
ment shall  be  waived  by  the  party  of 
the  first  party  in  which  case  all  moneys 
received  by  and  in  the  hands  of  the 
party  of  the  second  part  for  insurance 
on  the  damaged  or  destroyed  property 
shall  be  promptly  paid  to  said  party 
of  the  first  part,  their  heirs  or  assigns. 
If  said  i>arty  of  the  second  part  shall 
desire  to  alter  or  remove  any  building, 
appurtenances,   or   improvements   on 
said  premises,  or  to  place  any  new 
building,  appurtenances,  or  improve- 
ments upon  the  same,  it  shall  be  law- 
ful  and  proper  to   do   so,   provided 
that  all  such  operations  shall  in  no 
wise  impair  the  value  of  said  prem- 
ises, its  buildings,  appurtenances,  and 
improvements    as    they    now    exist." 
The  defendant's  counsel  asked  one  of 
the  plaintiff's  witnesses  if  the  lessee 
had  replaced  the  buildings  in  compli- 
ance with  the  lease,  if  there  was  any 
waiver  on  the  part  of  the  lessors  of 


the  lessee's  obligation  to  rebuild,  and 
if  the  lessors  had  taken  any  insurance 
on  the  buildings.  These  questions 
were  held  to  have  been  properly  ex- 
eluded  as  immaterial,  on  the  grounds 
that  the  liability  of  the  defendant  to 
the  plaintiff  was  to  be  determined  on 
the  facts  as  they  existed  at  the  time 
of  the  fire,  and  that  what  was  done 
afterwards  between  the  lessors  and 
lessees  did  not  concern  the  defendant, 
and  that  the  insurance  was  wholly  res 
inter  alios.  The  lessee  was  allowed  to 
recover  the  amount  evidenced  by  his 
liability  to  the  lessor,  it  being  the  ac- 
tual damage  to  the  property,  and  the 
question  whether  the  liability  had  in 
fact  been  satisfied  was  ;iaid  to  be 
wholly  immaterial  to  the  defendant's 
liability  to  the  lessee.  Anthony  v. 
New  York,  P.  &  B.  R.  Co.  (1894)  162 
Mass.  60,  87  N.  E.  780. 

However,  in  Foley  v.  Wyeth  (1861) 
2  Allen  (Mass.)  131,  79  Am.  Dee.  771, 
the  declaration  alleged  that  the  plain- 
tiff was  seised  and  possessed  of  a 
parcel  of  land,  and  the  defendant  dug 
a  pit  on  his  own  land,  whereby  a  con- 
siderable portion  of  plaintiff's  land 
caved  in  and  was  removed.  It  appeared 
from  the  facts  reported  that  plaintiff 
held  the  land  under  a  contract  to  pur- 
chase the  premises  for  a  valuable  con- 
sideration, to*  be  paid  in  the  future. 
The  court  decided  that  plaintiff  was  a 
tenant  at  will,  and  held  that  a  tenant 
at  will  could  not  recover  for  injuries 
to  the  reversion,  although  he  subse- 
quently purchased  the  land  in  pursu- 
ance of  his  contract. 

The  view  was  taken  in  Dix  v.  Jaquay 
(1904)  94  App.  Div.  554,  88  N.  Y. 
Supp.  228,  that  a  life  tenant  might  re- 
cover damages  to  the  inheritance  as 
well  as  to  the  life  estate,  in  an  action 
for  waste  by  cutting  down  trees  on 
the  premises.  The  court  said :  "There 
are  strong  reasons  for  giving  this 
right  of  action  to  the  life  tenant. 
With  this  absolute  liability  to  make 
good  to  the  remainderman  waste  com- 
mitted, even  by  a  stranger,  the  remain- 
derman may  trust  to  his  liability  and 
reserve  his  action  until  at  any  time 
within  the  Statute  of  Limitations. 
The  remainder  may  be  to  an  infant, 
and  even  to  one  not  in  being  at  the 
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time  of  the  commission  of  the  waste. 
The  remainder  may  be  a  contingent 
one,  so  that  it  may  not  be  known  who 
will  have  the  ultimate  estate.  By 
§  1665  of  the  Code  of  Civil  Procedure', 
*a  person  seised  of  an  estate  in  re- 
mainder or  reversion  may  maintain  an 
action  founded  upon  an  injury  done 
to  the  inheritance,  notwithstanding 
any  intervening  estate  for  life  or  for 
years.'  A  contingent  remainderman 
can  hardly  be  said  to  be  seised  of  an 
estate  in  remainder.  In  such  case,  to 
whom  would  the  wrongdoer  respond? 
He  is  either  liable  to  the  life  tenant 
for  the  waste  committed,  or  he  is  li- 
able to  no  one,  and  the  life  tenant, 
with  a  certain  ultimate  -liability  to  the 
remainderman,  whosoever  he  shall 
prove  to  be,  is  absolutely  without  re- 
course or  indemnity  for  the  liability 
imposed  upon  him  by  the  wrongful  act 
of-  the  defendant.  If  the  life  tenant 
must  wait  for  an  action  by  the  remain- 
derman to  determine  his  liability,  his 
recourse  against  the  wrongdoer  must, 
jin  many  cases,  beoome  ineffective  by 
the  delay.  Nor  can  he  perfect  his 
right  of  action  by  satisfying  the  dam- 
ages 'to  the  inheritance,  and  then  su- 
ing. The  damages  are  unliquidated. 
Any  amount  which  he  pays  in  satisfac- 
tion must  be  paid  .at  his  peril,  with  his 
ehance  of  establishing  sQch  amojdnt  as 
the  damage  done  in  an  action  against 
the  wrongdoer.  If  the  remainder  is 
i^ontingent,  to  whom  shall  he  make  sat- 
isfaction of  the  liability?  In  such 
case  I  am  unable  to  conceive  of  iiny 
satisfaction  of  that  liability  which 
would  be  binding,  if  perchance  anoth- 
er became  entitled  to  the  remainder 
upon  the  happening  or  not  of  the  con- 
tingency named.  It  will  thus  be  seen 
that,  if  the  judgment  below  be  well 
rendered,  a  life  tenant  at  the  best  is 
subjected  to  a  dangerous  hazard  in 
'being  compelled  to  make  satisfaction 
of  an  unliquidated  claim  to  a  remain- 
derman, upon  his  chance  of  being  able 
to  establish  that  claim  in  full  as  dam- 
age in  his  action  against  the  wrong- 
doer. At  the  worst  the  wrongdoer  has 
l»urdened  the  life  tenant  with  an  ab- 
f^olute  liability  to  one  who,  upon  the 
happening  of  a  contingency,  sfhall 
thereafter  become  the  remainderman, 


without  liability  to  the  life  tenant,  and 
only  with  a  remote  liability  to  the  per- 
son who  shall,  upon  the  contingency, 
thereafter  become  seised  with  the  re- 
mainder. If  these  premise.s  be  sound, 
the  conclusion  is  irresistible  that  the 
wrongdoer  must  answer  to  the  life  ten- 
ant for  the  full  damage  done,  both  to 
his  life  estate  and  to  the  inheritance, 
and  the  damage  to  the  inheritance  re- 
covered by  the  life  tenant  is  held  by 
him  as  trustee  for  the  remainderman. 
Other  grounds  might  be  urged  upon 
which  could  be  rested  the  liability  of 
the  wrongdoer  to  the  life  tenant  for 
the  injury  to  the  inheritance,  if,  per- 
chance, a  building  be  burned  by  the 
negligence  or  wroffg  of  a  stranger,  the 
life  tenant  is  entitled  to  the  monevs 
with  which  to  rebuild  that  building, 
that  he  may  have  the  life  use  thereof. 
Even  if  a  re<*overy  for  such  an  injury 
should  be  had  by  the  remainderman, 
it  is  not  clear  that  the  court  would 
not  require  the  remainderman  to  re- 
build the  building  with  the  proceeds  of 
such  recovery  that  the  life  use  given 
by  the  deed  be  not  restricted.  A^ain, 
one  who  has  wrongfully  imposed  a  li- 
ability upon  a  life  tenant  to  make  good 
to  a  remainderman  should  rightfully 
be  required  to  provide  him  with  the 
means  whereby  that  liabilitv  could  be 
satisfied.  A  life  tenant  thus  injured 
should  not  first  be  required  to  satisfy 
the  liability  and  take  his  chance  of 
reimbursement  from  the  wrongdoer. 
It  cannot  matter  to  the  \vrongdoer  to 
Vhom  he  pays,  if  only  he  be  not  re- 
quired to  pay  twice,  and  it  will  appear 
by  the  ruling-s  in  analogous  cases 
,  .  .  that  a  recover>'  of  the  wrong- 
doer by  the  hfe  tenant  is  a  bar  to  a 
recovery  by  the  remaindei^man.'' 

The  right  of  a  tenant  to  recover  for 
an  injury  to  the  freehold  was  clearly 
recognized  and  affirmed  in  Austin  v. 
Hudson  River  R.  Co.  (1862)  25  N.  Y. 
'834.  It  appeared  in  that  case  that  a 
tenant  for  years  erected  a  building  on 
leased  premises,  and  the  building  was 
then  sublet.  An  adjoining  owner  in 
making  excavations  on  his  lot  caused 
the  walls  to  fall  in.  The  original  les- 
sees were  held  entitled  to  recover  for 
injuries  thus  caused  to  the  building, 
and  the  grounds  of  4iie*  deciaioB 
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thus  stated  by  the  court:  "But  if  it 
were  necessary  to  enable  the  plaintiffs 
to  maintain  the  action  that  they  should 
have  held  an  interest  in  the  premises 
at  the  time  of  the  injury,  such  interest 
appeared.  They  were  lessees  of  the 
land  on  which  the  warehouse  was 
erected  for  an  unexpired  term  of  years. 
The  injury  occurred  in  1852,  and  their 
lease  did  not  expire  until  1858.  The 
'destruction  of  the  warehouse  by  tor- 
tious negligence  was  waste,  for  which 
the  plaintiffs,  being  tenants  for  a  term 
of  vears,  were  answerable  to  the  rever- 
sioner,  wholly  irrespective  of  any  ex- 
press agreement  to  repair  or  rebuild. 
Being  bound  to  answer  to  the  heirs  of 
Bloodgood  for  the  injury  to  the  build- 
ing, they  were  entitled  to  a  cor- 
responding redress  from  the  defend- 
ants. 

A  sublessee,  who  has  covenanted, 
under  a  lease,  to  keep  the  premises  ii;i 
good  repair,  is  entitled  to  recover  for 
expenses  incurred  in  replacing  a  plate 
£lass  window  in  the  demised  build- 
ing, broken  through  the  negligence  of 
the,, defendant.  Le  Salg  v.  Dougherty 
(1900)  30  Misc.  455,  62  N.  Y.  Supp. 
510. 

•  Other  courts,  asauming  the  liability 
of    the    tenant    to    the,  landlord    for 
injuries  te  the  reversion  by  third  per- 
-fiOiis,  kold  that  reparation  or  satisfac- 
tion to  the  landlord  is  a  condition  pre- 
cedent to  the  tenant's   right  to   sue, 
and  -that    until    such    reparation    is 
made  there  has  been  no  injury  to  the 
tenant.     California  Dry  Dock   Co.   v. 
Armstrong    (Ag»3)    8    Sawy.    523,    17 
Fed.. 216;  Wood  v.  Griffm    (18G5)    46 
N.  H.  231;  Weston  v.  Gruvlin   (1877) 
.49  VL  507.     And  see  Nashville,  C.  & 
St.    L,  R.   Co.  V.  Heikens    (1904)    112 
tcnn,  378,  65  L.R.A.  298,  79  S.  W.  1038. 
In  California  Dry  Dock  Co.  v.  Arm- 
iitrong  (Fed.)  supra,  the  plaintiff  was 
the  tenant  of  premises  under  a  cove- 
nant   to    repair.     A   marine   railroad, 
located  on  the  premises,  was  damaged 
by  the  defendant's  ship.    The  plaintiff 
brought  his  action  in  two  counts,  the 
first  alleging  injury  to  the  inheritance, 
and  setting  forth  the  lease  and  cove- 
jiant    to   repair,    and    his    liability    to 
the  owner,  the,  second  count  alleging 
injury  to  the  possession.    There  was  a 
8  A.L.R.— 40. 


demurrer  to  the  first  count,  and  the 
demurrer  was  sustained  on  the  ground 
that  it  failed  to  allege  payment  or 
repairs  by  the  tenant.  The  court  said : 
^W^hether  the  liability  in  this  case,  to 
repair,  rests  upon  the  express  cove- 
nant set  out,  upon  implied  covenants, 
or  upon  principles  of  public  policy 
which  hold  the  tenant  responsible  for 
a  violation  of  duty  to  his  landlord  in 
'failing  to  protect  the  freehold  while 
in  his  pos5;ession  as  tenant,  in  my  judg- 
ment, both  upon  reason  and  authority, 
no  recovery  can  be  had  until  the 
tenant  has  made  repairs  or  made  sat- 
isfaction to  the  landlord.  It  is  argued 
that  if  this  rule  be  adopted,  then  the 
tenant  may  never  be  able  to  recover,  as 
he  mav  not  be  able  to  agree  with  his 
landlord  as  to  the  amount  to  be  paid, 
and  he  may  not  be  able,  for  want  of 
means,  either  to  repair  or  m&ke  satis- 
faction. If  this  be  so,  his  damages 
will  never  accrue,  and  he  certainly 
ought  not  to  recover.  That  is  the  very 
question  presented.  Clearly,  the  gen- 
eral rule  in  all  matters  is  that  damages 
cannot  be  recovered  until  they  havie 
actually  accrued,  and  I  can  find  no 
possible  good  ground  for  applying  a 
different  rule  to  cases  of  this  kind." 
In  -Wood  V.  Griffin  (1865)  46  \.  H. 
231,  an  action  by  tenants  to  recover 
for  injuries  by  the  wrongful  cutting  of 
timber  on  the  premises,  the  question 
arose  whether  the  plaintiff  could  re- 
cover damages  for  the  injury  to  his 
possession,  and  also  for  injur>'  to  the 
inheritance.  It  was  held  that,  not- 
withstanding the  liability  of  the  ten- 
ant' to  the  remainderman  or  reversion- 
er, he  could  not  recover  for  injuries  to 
the  inheritance  without  there  having 
beeri  satisfaction  made  to  the  remain- 
derman or  reversioner.  The  court 
said:  "The  question  is  whether  the 
plaintiffs  are  entitled  to  include  in 
their  damages  the  full  value  of  the 
wood  and  timber,  upon  the  ground 
that  they  are  liable  over  to  the  remain- 
dermen or  reversioner;  or  whether 
they  are  limited  to  damages  for  the 
injury  to  their  possessory  interest. 
There  can  be  no  controversy  that  the 
cutting  of  the  wood  and  timber  by  a 
tenant  for  life  or  a  stranger,  for  the 
purposes    indicated    in    the    case,    is 
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waste,    .    •    •    and  it  seems  equally 
clear  that  the  tenants  are  liable  to 
the  person  having  the  immediate  re- 
mainder or  reversion  for  such  waste, 
whether  committed  by  themselves  or 
a  stranger,  or  by  a  part  of  such  ten- 
ants only.    ...    It  seems  also  to  be 
settled  that,  although  the  remainder- 
man or  reversioner  cannot  maintain 
an  action  of  waste  against  a  stranger, 
yet  he  may  maintain  an  action  on  the 
case  in  the  nature  of  waste  for  an 
injury   to   his    reversionary   interest, 
while  at  the  same  time  the  tenant  may 
sue  for  the  injury  to  his  possession. 
.    .    .    It  may  also  be  considered  as 
established  that,  while  the  tenant  is 
answerable  to  the  remainderman  or  re- 
versioner for  waste  done  by  a  stran- 
ger, such  stranger  is  liable  over  to  the 
tenant.    .    .    .    The  precise  question, 
then,  is  whether,  in  an  action  of  tres- 
pass quare  clausum  fregit  by  the  ten- 
ant against  a  stranger,  he  can  recover 
damages  for  the  injury  to  his  posses- 
sion, and  also  for  the  injury  to  the 
inheritance,  without  there  having  been 
any  recovery  against  him  by  the  re- 
mainderman   or   reversioner,    or   any 
satisfaction  made  by  him  in  any  form. 
In  1  Chitty  PI.  63,  it  is  laid  down  that 
the    tenant    may    support    trespass 
against  a  stranger  for  an  injury  to  his 
possession;  and  the  immediate  rever- 
sioner may  at  the  same  time  support 
an  action  on  the  case,  if  the  injury 
were  sufficient  to  prejudice  his  right 
and  interest;  and  a  recovery  by  one 
will  be  no  bar  to  an  action  by  the 
other.'    In  Attersoll  v.  Stevens  (1808) 
1  Taunt  190,  127  Eng.  Reprint,  805,  9 
Revised  Rep.  731,  10  Mor.  Min.  Rep. 
67,  Chambers,  J.,  holds  that  when  dif- 
ferent persons  are  entitled  to  compen- 
sation for  an  injury  to  each  by  the 
same  act,  a  compensation  to  one  is  no 
bar  to  the  action  of  the  other;  and 
this  he  applies  to  the  case  of  injuries 
to  the  tenant  and  to  the  reversioner. 
In  Bedingfield  v.  Onslow  (1684)  3  Lev. 
209,  83  Eng.  Reprint,  654,  which  was 
a  case  for  the  injury  to  plaintiff's  land 
by  penning  back  the  water  of  a  riv- 
ulet, the  defendant  pleaded  that  one 
Stedman    was    in    possession    of   the 
land  of  the  plaintiff  under  a   lease 
from  his  father,  and  that  he,  the  de- 


fendant,  paid  Stedman  20  shillings, 
which  he  accepted  in  satisfaction  of 
the  trespass ;  to  which  the  plaintiff  de- 
murred, and  the  plea  was  held  bad, 
upon  the  ground  that,  in  respect  to  the 
prejudice    done    the    reversion,    the 
plaintiff  may  maintain  an  action,  and 
Stedman  another  in  respect  of  the  pos- 
session; and  so  another,  in  respect  of 
the  shade,  shelter,  and  fruit  of  the 
trees,  for  the  same  trespass;  and  the 
satisfaction  given  to  one  is  no  bar  to 
the  other.    ...    In  Davis  v.  Jewett 
(1842)   13  N.  H.  91,  it  is  laid  down 
that,  for  an  injury  to  land  in  possea- 
sion  of  a  tenant,  both  the  tenant  and 
the  reversioner  have  separate  actions 
for  their  several  damages;  and  to  the 
same  effect  is  1  Co.  Litt.  57a.    .    .    . 
This,    indeed,    is    apparent    from    a 
consideration  of  the  nature  of  the  in- 
terests held  by  each;  the  tenant  hav- 
ing the  right  to  the  possession  of  the 
land  and  to  the  enjoyment  of  the  shade 
and  fruit  of  the  trees,  and  the  rever- 
sioner the  right  to   the  trees  them- 
selves,   subject   to   this    use   by   the 
tenant.    .    .    .    If  he  [the  tenant]  has 
already  been  compelled  to  pay  the  re- 
versioner for  the  injury  done  to  him, 
it  would  seem  that  this  should  be  stat- 
ed, and  that  the  tenant's  claim  in  re- 
spect to  that  part  of  the  injury  should 
be  limited  to  the  amount  so  paid,  for 
to  that  extent  only  is  he  injured.    The 
suit  by  the  tenant  may  or  may  not  be 
designed  to  recover  for  the  injury  to 
the  inheritance  as  well  as  to  the  pos- 
session, and  it  is  therefore  obviously 
important  that  it  appear  from  the  dec- 
laration whether  it  doefei  or  does  not; 
and  this  accords  too  with  the  general 
rules  of  pleading.    It  is  clear  from  the 
adjudged  cases  that  the  claims  of  the 
tenant  and  reversioner  can  be   sep- 
arated, that  they  are  in  fact  distinct, 
and  that  each  may  maintain  a  suit  for 
the  injury  done  to  him,  and  that  both 
may  be  pending  at  the  same  time.   How, 
then,  can  the  tenant  include  in  his 
damages  the  injury  to  the  reversion? 
If  he  can  in  any  case,  how  is  the  de- 
fendant to  avail  himself  of  the  fact 
that  another  action  is  pending  by  him 
in   remainder  or  reversion?     Again, 
there  is  no  necessity  for  arming  the 
tenant  with  such  power.    If  he  is  en- 
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titled  to  recover  for  the  injury  to  the 
inheritance,  whether  he  has  satisfied 
the  reversioner  or  not,  his  recovery 
mast  be  a  bar  to  a  suit  by  the  landlord, 
and  still  the  trespasser  might  avail 
himself,  by  way  of  defense,  of  a  li- 
cense  or    admission    by   the    tenant 
which  might,  in  effect,  defeat  the  land- 
lord's claim  against  such  trespasser, 
and,  besides,  the  landlord  might  find 
his  claim  against  the  trespasser  de- 
feated by  the  result  of  a  suit  prosecut- 
ed without  his  assent,  in  a  manner 
opposed  to  his  wishes,  or  by  his  inabil- 
ity to  obtain  from  the  tenant  himself 
the  fruits  of  the  suit  against  such 
third  person.    The  fact  that  the  tenant 
ia  answerable  for  the  injury  does  not, 
we  think,   furnish  an  adequate   rea- 
son for  sanctioning  such   doctrines. 
Where  waste  is  committed  by  cutting 
down  timber  trees  by  a  stranger,  the 
property  in  them  at  once  passes  to 
the  landlord;  and  he  may  take  them 
or  maintain  trover  for  them ;  and  there 
surely  can  be  no  propriety  in  holding 
that  the  tenant  also  could  have  the 
same  remedy,  for  he  has  no  property 
whatever  in  thenu    If  the  tenant  has 
been  compelled  to  satisfy  the  landlord 
for  the  injury  by  a  third  person,  he 
may  have  his  remedy  oveir,  but,  until 
th«i,  we  think  he  must  be  confined  to 
damages  for  the  injnry  to  the  posses- 
sion.    .     .     .     But,  beyond  this,  the 
authorities,  so  far  as  we  have  any,  are 
opposed  to  the  claim  of  the  tenant  to 
recover  damages  for  an  injury  to  the 
inheritance  until  he  has  first  satisfied 
the  landlord." 

The  rule  laid  down  in  the  case  last 
cited  was  approved  in  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Heikens  (1904)  112 
Tenn.  378,  66  L.R.A.  298,  79  S.  W. 
1038,  wherein  the  minority  opinion  de- 
livered by  Chambre,  J.,  in  AttersoU  v. 
Stevens  (1808)  1  Taunt.  194,  127  Eng. 
Reprint,  807,  9  Revised  Rep.  731,  10 
Mor.  Min.  Rep.  67,  was  also  approved. 
It  was  suggested  in  Groorge  v.  Fisk 
(1855)  32  N.  H.  32,  that  no  damages 
could  be  recovered  by  a  tenant  for  in- 
juries to  the  reversion,  as  such,  but 
that  the  recovery  was  limited  to  the 
actual  injuries  he  had  sustained  to  his 
estate,  in  the  way  of  diminution  of 
profits  accruing  from  the  land  and  the 


interruption  of  the  leasehold.  It  was 
held  proper  in  that  case  for  the  court 
to  instruct  the  jury  to  find  such  dam- 
ages as  the  plaintiff  had  suffered,  ac- 
cording to  the  title  he  had  proved,  and 
commensurate  with  the  injury  which 
he  had  sustained  in  his  estate;  al- 
though, for  the  permanent  injury  to 
the  soil,  the  owner  of  the  fee  alone  was 
entitled  to  recover. 

In  Weston  v.  Gravlin  (1877)  49  Vt. 
607,  it  appeared  that  the  plaintiff  was 
in  the  possession  and  occupancy  of  a 
house  as  a  dwelling.  He  was  not  the 
owner,  but  the  nature  of  his  tenancy 
did  not  appear.  The  defendant  un- 
lawfully broke  windows  and  blinds  of 
the  house  and  defaced  the  walls.  An 
instruction  that  the  plaintiff  might  re- 
cover for  the  actual  damage  to  the 
house  was  held  to  be  erroneous,  the 
court  saying:  "The  tenant  can  only 
recover  fgr  such  damages  as  affect  his 
possession  and  enjoyment  of  the  prem- 
ises. He  cannot  ordinarily  recover 
for  injuries  to  the  inheritance.  For 
such  injuries,  the  reversioner  has  an 
action/'  But  it  was  held  that  the  er- 
ror was  harmless,  since  this  injury  did 
in  fact  affect  the  tenant's  enjoyment, 
and  the  extent  of  recovery  in  this  in- 
stance would  be  the  actual  damage  to 
the  house,  for  the  injuries  were  such 
that  the  tenant  would  ordinarily  be  re- 
quired to  repair,  in  order  to  make  the 
house  habitable. 

In  still  other  jurisdictions,  the  right 
of  the  tenant  to  sue  for  injuries  to  the 
reversion  is  denied  altogether,  remit- 
ting the  landlord  and  tenant  each  to 
his  own  action  for  injuries  to  his  sep- 
arate estate  in  the  land.  Kansas  Cily, 
Ft.  S.  &  M.  R.  Co.  V.  King  (1896)  63 
Ark.  261,  38  S.  W.  13 ;  Beasley  v.  Cen- 
tral of  (Georgia  R.  Co.  (1916)  17  6a. 
App.  615,  87  S.  E.  907;  Zimmerman 
▼.  Shreeve  (1882)  59  Md.  357;  Town- 
ley  V.  Oregon  R.  Co.  (1898)  33  Or.  323» 
54  Fac.  150;  Texas  &  P.  R.  Co.  v.  Tor- 
rey  (1891)  4  Tex.  App.  Civ.  Cas. 
(Willson)  445,  16  S.  W.  547;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Smith  (1893)  3  Tex. 
Civ.  App.  483,  23  S.  W.  89;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Cusenberry  (1894)  86 
Tex.  525,  26  S.  W.  43;  Vance  v.  San 
Antonio  Gas  Co.  (1900)  —  Tex.  Civ. 
App.  — ,  60  S.  W.  317 ;  Baldwin  v.  Rich- 
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ardson  (1905)  39  Tex.  Civ.  App.  406, 
87  S.  W.  746;  Fisher  v.  Grace  (1868) 
27  U.  C.  Q.  B.  158. 

The  extent  of  the  right  to  recover  is 
generally  the  injury  to  the  estate  of 
the  plaintiff.  Thus,  in  Zimmerman  v. 
Shreeve  (1882)  59  Md.  357,  which  was 
an  action  by  a  life  tenant  for  damages 
caused  by  the  cutting  and  carrying 
away  of  wood,  the  recovery  was  so  lim- 
ited, the  court  saying:  '*In  the  pres- 
ent case,  the  lot  trespassed  upon  Was 
an  outlying,  uninclosed  mountain  lot, 
used  exelsuively  for  its  wood  and  tim- 
ber, and  which  constituted  its  main 
value.  Such  timber  lots  are  generally 
used  in  connection  with  separate  farm 
land,  and  as  means  of  supplying  the 
necessary  wood  and  timber  to  the 
farm.  In  such  case,  the  injury  to  the 
possessory  right,  by  cutting  and  carry- 
ing away  the  wood  and  timber,  con- 
sists in  the  damage  done  to.  the  right 
to  use  such  wood  and  timber  by  the 
life  tenant,  according  to  the  customary 
mode  of  user;  such  user  to  be  reason- 
able, and  confined  to  such  wood  and 
timber  as  coiild  be  taken  for  ordinary 
estovers;  and  any  trespass  that  dis- 
turbs and  impairs  such  beneficial  user 
by  the  tenant  for  life  is  an  injury  for 
which  he  may  recover." 

It  was  held  to  be  error  for  the  court 
80  to  instruct  the  jury  as  to  allow  it  to 
award  damages  for  injuries  to  the 
estate  in  remainder. 

It  was  suggested  by  the  court  in 
Townley  v.  Oregon  R.  Go.  U898)  o3 
Or.  323,  64  Pac.  150,  that  a  lessee 
might  not  recover  for  injuries  to  the 
land  itself,  although  it  appears  from 
the  decision  that  this  statement  ap- 
plied to  the  recovery  for  injuries  to 
the  reversion,  as  such,  the  lessee  in 
that  case  being  allowed  damages  for 
injuries,  although  to  the  land,  which 
resulted  in  a  decrease  in  the  value 
of  th€$  leasehold. 

It  seems  to  be  the  rule  in  Texas  that 
the  tenant  is  not  under  obligation  to 
make  repairs  of  injuries  caused  by 
acts  of  strangers,  and  hence  cannot  re- 
cover for  injury  to  the  premises,  which 
does  not  affect  his  leasehold.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Smith  (1893)  3 
Tex.  Civ.  App.  483,  23  S.  W.  89. 

In  a  hypothetical  case  assumed  by 


the  court  in  Texas  &  P.  R.  Co.  v.  Torrey 
(1891)  4  Tex.  App.  Civ.  Cas.  (Willson) 
446,  16  S.  W.  547,  the  rule  was  an- 
nounced that  a  tenant  at  sufferance 
might  recover  damages  for  injuries 
sustained  from  the  burning  of  grass 
on  the  premises,  such  injury  being  the 
value  of  the  grass  during  his  terra, 
but  that  he  could  not  recover  .for  in- 
jur>^  to  the  turf. 

It  was  held  in  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Cusenberry  (1894)  86  Tex.  525,  26 
S.  W.  43,  that  a  tenant  at  will  cannot 
recover  for  injuries  to  the  land  by  a 
trespasser,  but  that  the  landlord  alone 
can  recover  damages  for  such  injuries. 

And  in  Vance  v.  San  Antonio  Gas 
Co.  (1900)  —  Tex.  Civ.  App.  — ,  60 
S.  W.  317,  it  was  stated  that,  although 
the  tenant  is  bound  to  repair,  the  land- 
lord may,  nevertheless,  have  his  ac- 
tion for  an  injury  affecting  his  re- 
versionary interest,  thus  denying  by 
implication  the  right  .of  the  tenant  to 
sue  for  such  injuries. 

It  has  been  held  that,  in  an  action 
by  a  lessee  of  pasture  lands  for  the 
recovery-  of  damages  arising  from  the 
destruction  of  pasturage  on  the  leased 
premises,  the  extent  of  his  right  to 
recover  was  for  the  destruction  of  the 
grass  to  which  he  would  be  entitled 
during  the  term  of  his  lease.  Bald- 
win V.  Richardson  (190o)  39  Tex.  Civ. 
App.  406,  87  S.  W.  746. 

In  an  action  by  a  tenant  for  dam- 
ages to  the  premises  occasioned  by  re- 
moving fences  therefrom,  it  has  been 
held  that  his  recovery  should  be  lim- 
ited to  the  diminished  value  of  his  in- 
terest in  the  property,  Fisher  v.  Grace 
(1868)  27  U.  C.  Q.  B.  168. 

But  in  Beasley  v.  Central  of  Georgia 
R.  Co.  (1916)  17  Ga.  App.  615,  87  S.  E. 
907,  wherein  it  appeared  that  a  rail- 
way company  negligently  set  a  fire  on 
leased  premises,  causing  the  woodland 
to  be  burned  over,  destroying  all  the 
trash  and  litter,  and  exposing  the  land 
to  the  hot  sun  and  damaging  the  tim- 
ber on  the  land,  it  was  h^ld  that  the 
injury  waa  to  the  freehold  of  the  own- 
er and  not  to  the  leasehold  of  the 
tenant,  and  that  for  such  injury  the 
tenant  could  not  recover.  The  court, 
in  disallowing  recovery  by  the  tenant, 
apparently  based-  its  decision  on  the 
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fact  that,  the  injury  being  to  tho  rediL- 
ty,  the  tenant,  in  order  to  recover, 
must  have  shown  specifically  how, 
why,  and  in  what  amount  his  lease  was 
of  less  value  after  the  injury,  although 
it  appeared  that  the  tenant  did  allege 
in  his  petition  that  he  had  suffered 
loss  by  reason  of  his  right,  under  the 
contract  of  lease,  to  cut  and  sell  the 
timber,  and  his  added  expense  in  cut- 
ting and  clearing  the  wooded  land 
after  it  had  been  burned.  The  court 
referred  to  an  official  headnote  for  its 
reason,  which  is  there  stated  as  fol- 
lows: "The  same  tortious  act  might 
injure  both  the  freehold  of  the  owner 
and  the  leasehold  of  a  tenant,  thus  en- 
titling each  to  a  distinct  right  of  ac- 
tion for  damages, — in  the  one  case  for 
the  injury  to  the  freehold  estate,  and 
in  the  other  to  the  leasehold  estate. 
But  one  in  possession  under  a  lease 
for  five  years  cannot  recover  for  in- 
jury  to  the  realty,  though  he  may  re- 
cover damages  for  the  injury  or  de- 
struction of  any  property  included 
within  his  usufruct.  In  view  of  the 
plaintiff's  failure  to  set  forth  the  al- 
leged contract  of  lease,  and  construing 
the  petition  fis- amended  most  strictly 
against  the  pleader,  it  does  not  appear 
that  the  fire  set  out  bv  the  defendant 
destroyed  any  wood  or  timber  of  the 
plaintiff  which  had  been  severed  from 
the  realty,  or  any  other  personalty  of 
his  situate  upon  the  leasehold.  The 
petition  does  not  set  forth  specifically 
why,  or  how,  or  in  what  amount  the 
value  of  the  plaintiff's  lease  is  less 
than  it  would  have  been  had  the  fire 
not  occurred.  The  probable  profits 
from  the  sale  of  timber,  as  alleged,  are 
too  vague  and  contingent  to  be  the 
basis  of  a  recovery,  and  the  right  to 
recover  for  the  damage  to  the  land, 
caused  by  the  burning  of  decaying 
trash  and  litter,  is  in  the  owner  of  the 
freehold.  None  of  the  allegations  of 
the  original  petition  were  withdrawn 
by  the  plaintiff,  and  the  petition  as 
amended  failed  to  show  any  injury  for 
which  the  plaintiff,  as  a  tenant,  was 
entitled  to  recover." 

In  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  King  (189&)  63  Ark.  251,  38  S.  W. 
13,  the  owner  of  certain  leased  prem- 
ises brought  an  action  against  a  rail- 


way con4>any  for  wrongfully  fencing 
off  its  right  of  way  over  the  premises, 
cutting  off  the  approach  to  a  spring 
situated  thereon.  Recovery  by  the 
landlord  was  denied,  the  court  holding 
that  this  was  an  injury  to  the  tenant 
in  possession  for  which  he  could  re- 
cover, and  not  an  injury  to  the  rever- 
sion which  would  give  rise  to  a  cause 
of  action  by  the  owner.  The  distinc- 
tion between  an  injury  to  the  freehold 
and  that  merely  to  the  possession  was 
made  by  the  court,  as  follows :  "It  ap- 
pears from  the  testimony  in  this  case 
that  the  land  of  the  api>ellee,  upon 
which  the  appellant  has  a  right  of  way, 
and  upon  which  the  spring  is  situated, 
was,  at  the  time  this  suit  was  brought 
and  the  cause  was  tried,  in  the  pos- 
session of  a  tenant  of  the  appellee,  and 
had  been  in  the  possession  of  such  ten- 
ant since  the  building  by  the  appellant 
of  the  fence  inclosing  the  right  of  way 
and  the  spring  thereon  situate.  It 
does  not  appear  that  there  was  any 
evidence  that  any  damage  had  been 
done  to  the  reversion,  and,  if  there  was 
any  damage,  it  must  have  been  to  the 
right  and  interest  which  the  tenant 
had  in  the  possession  of  the  land  by 
virtue  of  his  tenancy,  and  it  follows, 
therefore,  that  there  was  no  right  of 
action  in  the  plaintiff;  that  the  right 
.of  action,  if  there  was  any,  was  in  the 
tenant,  who>  as  we  understand,  was  in 
possession  when  the  wrong  was  done 
of  which  the  appellee  complains,  and 
held  continuous  possession  until  after 
the  institution  of  this  suit.  It  appears 
that  the  structure  complained  of  was 
a  fence  which,  according  to  the  ad- 
judged cases  as  we  understand  them, 
being  temporary  and  not  permanent  in 
its  character,  gave  to  the  party  who 
might  be  entitled  to  sue  for  any  dam- 
age consequent  upon  its  erection  a 
right  to  sue  for  such  damages  only  as 
had  accrued  before  the  institution  of 
the  suit,  and  a  right  to  bring  succes- 
sive actions  for  damages  consequent 
upon  the  continuance  of  the  structure 
thereafter,  if  the  same  was  wrongful. 
It  is  not  to  be  presumed  that  the  rail- 
road company  would  persist  in  the 
wrongful  continuance  of  the  fence,  or 
that  the  party  w'ho  might  be  entitled 
to  damages  for  such  wrong  could  fore- 
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see  all  the  damages  that  might  occur 
from  a  wrong  which  might  occur  in 
the   future,   and   which   might  never 


occur. 

VII.  TenatU  not  in  posnesnion. 

By  the  weight  of  authority,  a  tenant 
who  is  not  in  possession  of  the  de- 
mised premises  is  not  entitled  to  re- 
cover for  injury  thereto  by  a  third 
person.  M'Laughlin  v.  Long  (1820) 
5  Harr.  &  J.  (Md.)  113;  McKinley  v. 
Chicago,  S.  F.  &  C.  R.  Co.  (1890)  40 
Mo.  App.  449;  Tobias  v.  Cohn  (1867) 
36  N.  Y.  363;  Wilson  v.  Douglas  (1847) 
33  &  C.  L.  (2  Strobh.)  97;  McDougall 
V.  Campbellton  Water  Supply  Co. 
( 1898)  34  N.  &  467. 

It  was  decided  in  McKinley  v.  Chi- 
cago, S.  F.  &  C.  R.  Co.  (1890)  40  Mo. 
App.  449,  that  a  tenant  under  verbal 
lease,  prior  to  taking  possession,  has 
not  sufficient  interest  in  the  leased 
premises  to  maintain  an  action  against 
a  railroad  company  for  authorizing  a 
trespass  on  the  land,  under  which  au- 
thorization, after  the  tenant  went  into 
possession,  the  defendant's  servant  en- 
tered the  premises,  and  began  the 
clearing  of  a  right  of  way,  and  de- 
stroyed the  tenant's  growing  crops. 

In  McDougall  v.  Campbellton  Water 
Supply  Co.  (N.  &)  supra,  it  appeared 
that  the  plaintiff  had  leased  certain 
premises  and  had  made  a  sublease  to 
M.,  who  was  in  possession  at  the  time 
of  the  alleged  trespass.  The  defend- 
ant entered  the  premises,  dug  ditches 
thereon,  and  laid  pipes  across  the  lot 
with  the  permission  of  the  plaintifTs 
subtenant.  In  an  action  of  trespass 
for  the  injury  so  occasioned,  wherein 
the  plaintiff  did  not  allege  an  injury 
to  the  reversion,  it  was  held  that,  not 
being  in  possession,  he  could  not  re- 
cover. 

In  the  case  of  Tobias  v.  Cohn 
(1867)  36  N,  Y.  363,  a  tenant  for  life, 
who  had  subleased  the  property  for  a 
term  of  years,  brought  an  action  of 
trespass  alleging  that  the  defendant 
entered  the  yard  in  the  possession  of 
the  plaintiff,  erected  a  fence  thereon. 


and  deprived  the  plaintiff  of  the  use 
of  a  portion  of  the  premises.  It  was 
held  that  only  the  tenant  in  possession 
could  maintain  such  an  action,  and 
hence  the  plaintiff  was  denied  recov- 
ery. 

In  Wilson  v.  Douglas  (1847)  33  S.  C. 
L.  (2  Strobh.)  97,  it  appeared  that  the 
defendant  held  land  located  within  the 
plat  leased  to  the  plaintiff.  The  court 
instructed  the  jury  that  if  the  defend- 
ant's possession  of  the  land  held  by 
him  had  begun  before  the  lease  of  the 
whole  to  the  plaintiff,  then  the  plain- 
tiff could  not  recover  from  the  defend- 
ant for  a  trespass  on  the  land  which 
the  defendant  held.  It  was  held  that 
the  instruction  was  properly  given. 

It  was  held  in  M'Laughlin  v.  Long 
(1820)  5  Harr.  &  J.  (Md.)  85,  that  a 
tenant  from  year  to  year,  who  had  sub- 
leased all  of  his  interest  in  the  prem- 
ises, could  not  maintain  an  action  for 
waste  committed  on  the  premises,  since 
such  an  action  could  be  brought  only 
by  one  who  had  an  estate  in  remaind«r 
or  reversion,  or  a  tenant  in  possession; 
that  when  he  had  transferred  all  the 
interest  he  had  in  the  premises,  noth- 
ing remained  in  him  to  be  injured. 

A  lessee  may  maintain  an  action 
against  a  grantee  of  premises,  who 
held  the  property  by  a  deed  from  the 
purchaser  at  a  master's  sale,  where  the 
grantee  forcibly  entered  the  premises, 
the  lessee  being  in  jail,  but  still  in 
possession.  Schwartz  v.  McQuaid 
(1906)  214  IlL  357,  105  Am.  St.  Rep. 
112,  73  N.  E.  582. 

But  in  West  v.  Treude  (1640)  Cro. 
Car.  187,  79  Eng.  Reprint,  764,  it  was 
held  that  a  tenant  for  years  might 
maintain  an  action  of  trespass  or  case 
against  his  subtenant  in  possession,  to 
recover  damages  for  injuries  to  the 
premises  by  the  subtenant. 

And  see  Austin  v.  Hudson  River  R. 
Co.  (1862)  26  N.  Y.  334,  wherein  re- 
covery was  allowed  in  an  action  by  a 
lessee  for  an  injury  to  the  premises, 
although  the  land  was  in  the  posses- 
sion of  a  sublessee  at  the  time  of  the 
injury.  R.  M.  F. 
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FIRST  STATE  BANK  OF  SHELBY,  Appt, 

V. 

BOTTINEAU  COUNTY  BANK  et  al.,  Respts. 

MmnUma  Supreme  dmrt^mmOcMber  BO^  1919* 

(—  Mont.  — ,  185  Pac.  162.) 

Honcstcad  —  eiilar|i;ed  —  liability  for  debts. 

1.  The  enlarged  Homestead  Act  of  1909  is  to  be  read  in  connection 
with  the  original  act,  and  therefore  the  enlarged  homestead  is  not  liable 
for  debts  of  the  homesteader,  contracted  before  issuance  of  patent. 

[See  note  an  tkia  question  beginning  on  page  685.] 

Equity  —  Jurisdiction  —  suit  to  enjoin  act  must  be  determined  by  the  inten- 

sale  under  execution.  tion  of  Congress. 

2.  A  court  of  equity  has  jurisdiction  —  supplemental  statutes  —  definition. 
of  a  suit  to  enjoin  the  sale  under  a  5.  A  supplemental  act  is  one  de- 
judgment  against  one  person  of  land  signed  to  improve  an  existing  statute 
belonging  to  another  person.  by  adding  something  thereto  without 

[See  10  R.  C.  L.  1258.]  changing  the  original  text. 

[See  25  R.  C.  L.  904.] 

Bxenrntlon  —  Homestead  Law. 

6.  The  statute  exempting  home- 
steads from  liability  for  debts  prior  to 
the  issuance  of  patent  is  not  strictly 
an  exempting  act,  but  a  condition  at- 
tached to  the  granting  of  the  public 
land  as  an  inducement  to  secure  set- 
tlers. 

[See  22  R.  G.  L.  265,  266.] 


Statutes  —  amendment  —  adding  new 
prorisions. 

3.  In  the  absence  of  constitutional 
limitation  a  statute  may  be  amended 
merely  by  adding  new  provisions. 

[See  26  R.  G.  L.  904.] 

—  intention  of  Congress. 

4.  Whether  an  act  of  Gongress  is  or 
is  not  an  amendment  of  an  existing 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Cascade 
County  (Leslie,  J.)  dismissing  an  action  brought  to  restrain  defendants 
from  proceeding  with  a  sale  of  plaintiff's  property  to  satisfy  a  judgment 
against  another.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Jesse    6.    Hendersim    and     —  Tex.  Giv.  App.  — ,  54  S.  W.  316; 


Fraeman  A  Thelen,  for  appellant: 

The  purpose  of  Gongress  was  to  al- 
low its  citizens  to  acquire  the  public 
domain  and  to  establish  homes  for  the 
benefit  of  themselves  and  their  fami- 
lies. 

Adams  ▼.  Church,  193  U.  S.  510,  48 
L.  ed.  769,  24  Sup.  Gt.  Rep.  512 ;  Miller 
V.  Little,  47  Gal.  350 ;  Lewton  v.  Hower, 
18  Fla.  872. 

When  an  execution  is  levied  on 
lands  which  are  exempt  from  an  exe- 
cution or  which  belong  to  a  third  par- 
ty, not  a  party  to  the  original  action 
under  which  the  judgment  was  se- 
cured, the  rule  that  one  court  of  con- 
current jurisdiction  cannot  interfere 
with  the  process  of  a  court  of  concur- 
rent jurisdiction  does  not  apply. 

Fannin  County  Bank  v.  Lowenstein, 


Gorbett  v.  Provident  Nat  Bank,  23 
Tex.  Giv.  App.  602,  57  S.  W.  61 ;  Cooper 
Grocery  Co.  v.  Peter,  35  Tex.  Civ.  App. 
49,  80  S.  W.  108;  Bean  v.  Everett,  21 
Ky.  L.  Rep.  1790,  56  S.  W.  403;  Chesa- 
peake, 0.  &  S.  W.  R.  Go.  V.  Reasor,  6 
Ky.  L.  Rep.  298  (abstract) ;  Pixley  v. 
Huggins,  15  Gal.  128. 

Messrs.  H.  S.  Kline  and  C.  B.  Elwell, 
for  respondents : 

The  court  has  no  jurisdiction  over 
the  subject-matter  of  the  action,  and 
the  demurrer  should  be  sustained  on 
that  ground. 

Beck  V.  Fransham,  21  Mont.  117, 
53  Pac.  96;  Black  v.  Plunkett,  132  Ind. 
599,  31  N.  E.  567,  117  Ind.  14,  19  N.  E. 
587 ;  Dodge  v.  Northrop,  86  Mich.  243, 
48  N.  W.  505;  Wilson  v.  Baker,  64  Gal. 
475,  2  Pac.  253;  Crowley  v.  Davis,  37 
Gal.  268. 
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Holloway,  J.,  delivered  the  opin- 
ion of  the  court: 

On  July  25,  1918,  Charles  R.  Wil- 
bur made  final  proof  upon  320  acres 
of  land  which  he  had  theretofore  en- 
tered under  the  Enlarged  Home- 
stead Act.  On  July  30,  1913,  the 
Bottineau  County  Bank  recovered 
judgment  against  Wilbur  in  the  dis- 
trict court  of  the  twelfth  judicial 
district  in  and  for  Hill  county,  and  a 
certified  copy  of  the  transcript  of 
the  original  docket  was  filed  in  Toole 
county,  where  the  land  above  men- 
tioned is  located.  In  January,  1914, 
Wilbur  received  patent,  and  on  April 
15,  1914,  sold  and  conveyed  the  land 
by  warranty  deed  to  the  First  State 
Bank  of  Shelby.  In  November, 
1914,  the  Bottineau  County  Bank 
caused  execution  to  be  issued  on  its 
judgment,  placed  the  same  in  the 
hands  of  the  sheriff  of  Toole  county, 
who  levied  upon  the  land  and  adver- 
tised it  for  sale.  The  First  State 
Bank  of  Shelby  thereupon  com- 
menced this  action  in  the  district 
court  of  the  eighth  judicial  district, 
to  secure  an  injunction  restraining 
the  judgment  creditor  and  the 
sheriff  from  proceeding  with  the 
sale. 

To  the  complaint,  which  sets  forth 
the  history  more  in  detail,  the  de- 
fendants interposed  a  demurrer, 
first,  upon  the  ground  that  the  court 
did  not  have  jurisdiction  of  the  sub- 
ject-matter of  the  action;  and,  sec- 
ond, upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action. 
The  court  sustained  the  demurrer  as 
to  the  second  ground,  indicating  in 
its  order  that  a  320-acre  homestead 
acquired  under  the  Enlarged  Home- 
stead Act  is  liable  for  the  debts  of 
the  homesteader  contracted  before 
patent  issues.  Plaintiff,  declining  to 
plead  further,  suffered  a  judgment 
of  dismissal  to  be  entered  against  it, 
and  appealed. 

There  is   no   merit    in   the   first 
ground  of  the  demurrer.    The  pur- 
pose of  this  action 
!;'il.7!i^;il" Vr-to     is    to    restrain    the 

^Vi'^r  .r:ouu.n,  sale    of    plaintiff's 

property  to  satisfy 
a  judgment  against  Wilbur,  and  not 


to  restrain  the  enforcement  of  the 
judgment  against  Wilbur  or  against 
any  property  he  may  have. 

This  appeal  presents  the  novel 
question:  Is  a  320-acre  homestead 
liable  for  the  debts  of  the  home- 
steader, contracted  prior  to  the  is- 
suance of  patent?  If  this  question 
is  to  be  answered  in  the  affirmative, 
then  the  judgment  became  a  lien  up- 
on the  land  in  controversy  while 
owned  bj^  Wilbur,  and  the  Shelby 
bank  acquired  its  title  subject  to 
that  lien,  and  is  not  entitled  to  the 
relief  sought.  If  the  question  is  to 
be  answered  in  the  negative,  then 
the  complaint  states  a  cause  of  ac- 
tion for  the  relief  demanded. 

-Under  the  original  Homestead  Act 
of  May  20,  1862,  chap.  75  (12  Stat, 
at  L.  392),  as  it  has  existed  from  th^ 
date  of  its  enactment  to  the  present 
time,  the  land  acquired  thereunder 
(160  acres)  cannot  '*in  any  event  be- 
come liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing 
of  the  patent  therefor."  Section 
2296,  U.  S.  Rev.  Stat.  Comp.  Stat. 
S  4551,  8  Fed.  Stat.  Anno.  2d  ed.  p. 
575.  There  cannot  be  a  controversy 
over  the  purpose  which  the  Congress 
had  in  enacting  that  statute.  It  was 
designed  to  provide  the  homesteader 
and  his  family  suflficient  land  upon 
which  to  make  a  home  (Ruddy  v. 
Rossi,  248  U.  S.  104,  68  L.  ed.  148, 
39  Sup.  Ct.  Rep.  46),  and  to  secure 
that  land  against  the  homesteader's 
prior  misfortune  or  improvidence 
(Anderson  v.  Carkins,  135  U.  S.  483, 
M  L.  ed.  272,  10  Sup.  Ct.  Rep.  905) . 
It  was  designed  solely  for  the  bene- 
fit of  the  grantee  and  his  family,  and 
not  for  the  benefit  of  antecedent 
creditors.  Lewton  v.  Hower,  18  Fla. 
872. 

During  most  of  the  period  when 
the  homesteader  might  secure  160 
ftcres  under  the  original  I^omestead 
Act,  he  might  also  secure  160  acres 
under  the  Pre-emption  Act,  and  an 
additional  160  under  the  Timber 
Culture  Act,  making  in  all  480  acres, 
practically  of  his  own  selection,  and 
that,  too,  land  for  the  most  part  sus- 
ceptible of  successful  cultivation 
without  artificial  irrigation.    Under 
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(     -    Mtjiit.    - — , 

these  favorable  statutes  the  public 
domain  of  the  Mississippi  valley  and 
the  humid  regions  of  the  Pacific 
coast  were  settled.  It  is  a  part  of 
the  public  history  of  our  country 
that  during  the  forty  years  succeed- 
ing the  enactment  of  the  original 
Homestead  Law,  the  best  of  the  pub^ 
lie  lands  were  entered  upon  and  title 
thereto  secured  from  the  govern- 
ment, leaving  the  later  homeseeker 
to  make  his  selection  only  from 
lands  in  semiarid  regions,  and  lands 
so  rough  and  broken  that  but  a  com- 
paratively small  portion  of  entryable 
units  could  be  cultivated.  In  other 
words,  it  came  to  require  more  than 
160  acres  of  the  lands  available  to 
entry,  to  make  a  home  upon  which 
the  entryman  could  reasonably  ex- 
pect to  succeed.  In  the  meantime  the 
Pre-emption  and  Timber  Culture 
Acts  were  repealed,  leaving  only  the 
original  Homesteafl  Law  under 
which  public  land  might  be  acquired, 
and  the  area  limited  to  160  acres. 
These  facts,  greatly  enlarged  upon 
and  emphasized  in  an  extended  mes- 
sage by  the  President,  were  present- 
ed to  the  first  session  of  the  Sixtieth 
Congress,  and  bills  looking  to  the 
enlargement  of  the  area  obtainable 
under  the  Homestead  Laws  were  in- 
troduced. The  history  of  those 
measures  and  subsequent  bills  hav- 
ing the  same  general  purpose  is  too 
extensive  to  be  recited  here.  It  is 
sufficient  to  say  that  the  outcome  of 
the  agitation  was  the  Enlarged 
Homestead  Act  of  February  19, 
1909,  chap.  160  (35  Stat,  at  L.  639, 
Comp.  Stat.  §§  4563-4568,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  613),  As  orig- 
inally enacted,  the  statute  applied 
only  to  the  nonmineral,  nontim^ 
bered,  nonirrigable,  unreserved,  un- 
appropriated, surveyed  public  lands 
in  Colorado,  Montana,  Nevada,  Ore- 
gon, Utah,  Washington,  Wyoming, 
Arizona,  and  New  Mexico,  designat- 
ed by  the  Secretary  of  the  Interior 
as  not  being,  in  his  opinion,  suscepti- 
ble of  successful  irrigation,  at  a  rea- 
Boiiable  cost,  from  any  known  source 
of  water  supply.  By  subsequent 
amendments  the  act  became  appli- 
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cable  to  the  same  class  of  lands  in 
other  western  states. 

The  act  is  entitled:  "An  Act  to 
Provide  for  Enlarged  Homesteads." 
It  contains  but  6  sections.  Section 
1  defines  the  lands  subject  to  entry 
under  the  act.  Section  2  provides 
that  a  person  applying  to  make  en- 
try shall  furnish  the  affidavit  re- 
quired by  §  2290  of  the  United  States 
Revised  Statutes,  and  in  addition 
shall  make  affidavit  that  the  land 
sought  is  of  the  character  described 
in  §  1.  Section  3  provides  for  an  en- 
try additional  to  one  already  made 
at  the  time  the  act  went  into  effect, 
in  order  that  the  entryman  might 
secure  the  full  amount — 320  acres. 
Section  4  provides  that  in  addition 
to  the  final  proof  required  under  § 
2291,  United  States  Revised  Stat- 
utes, the  entryman  shall  disclose 
that  he  has  cultivated  the  required 
area.  Section  5  declares  that  the 
provisions  of  this,  act  shall  not  be 
construed  to  prevent  a  qualified 
homesteader  from  making  entry  un- 
der the  original  Homestead  Act  in 
any  of  the  states  named,  but  that  a 
person  who  makes  entry  under  the 
Act  of  1909  shall  not  be  entitled  to 
make  entry  under  th«  original  act. 
Section  6  relates  only  to  the  state 
of  Utah.  It  will  be  seen  at  once  that 
the  Enlarged  Homestead  Act  does 
not  in  terms  change  any  of  the  pro- 
visions of  the  original  act.  The  de- 
termination of  the  principal  ques- 
tion before  us,  therefore,  depends 
upon  the  proper  construction  of  the 
Enlarged  Homestead  Act  with  ref- 
erence to  the  original  act. 

Was  it  intended  as  an  independent 
statute,  or  was  it  meant  to  become  a 
part  of  the  original  Homestead  Act 
as  it  existed  at  the  time  this  new 
measure  went  into  effect?-  Aside 
from  any  other  consideration,  the 
bare  reading  of  the  Act  of  1909 
would  seem  to  be  „„„,,.,.,«„. 
sufficient  to  convince  eniapweu— i  in- 
one  that  it  could  not  *'""'^  '•*'  ••^'*'''- 
have  been  intended  as  an  independ- 
ent act.  To  illustrate:  A  prospec- 
tive entryman  cannot  determine 
from  this  act  whether  he  is  qualified 
to*  secure  its  benefits.    He  must  re- 
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fer  to  the  original  act  (§  2289,  U.  S. 
Rev.  Stat.  Comp.  Stat.  §  4530, 8  Fed. 
Stat.  Anno.  2d  ed.  p.  543)  for  the 
qualifications  required.  He  is  not 
advised  by  this  act  how  to  proceed. 
He  must  refer  to  the  original  act  (§ 
2290,  U.  S.  Rev.  Stat.  Comp.  Stat. 
§  4531,  8  FeA.  Stat.  Anno.  2d  ed.  p. 
555) .  He  is  required  by  this  act  to 
make  an  affidavit,  but  he  is  not  in- 
formed what  the  affidavit  must  con- 
tain. Again,  he  must  refer  to  the 
original  act  (§  2290,  above)  for  the 
required  information.  He  is  advised 
by  this  act  that  he  must  pay  certain 
fees,  but  the  amount  of  the  fees  is 
not  disclosed.  He  may  only  ascer- 
tain the  amount  by  referring  again 
to  the  original  act  (§  2290,  above). 
He  is  informed  by  this  act  of  the 
amount  of  cultivation  required  be- 
fore final  proof,  but  he  is  not  in- 
formed of  anything  further  to  be 
done  by  him ;  and  if  he  depended  up- 
on this  act  alone  he  could  never  make 
final  proof  or  secure  patent.  The 
procedure  is  all  contained  in  the 
original  act  (§  2291,  U.  S.  Rev.  Stat. 
Comp.  Stat.  §  4532).  It  cannot  be 
said  that  an  act  so  absolutely  de- 
pendent upon  a  prior  act  is  an  inde- 
pendent statute.  State  ex  rel.  Cuneo 
V.  Wyandot  County,  16  Ohio  C.  C. 
218,  9  Ohio  C.  D.  90. 

In  the  absence  of  constitutional 
limitations,  a  statute  may  be  amend- 
ed merely  by  striking  out  portions 
of  it,  by  inserting  new  provisions,  by 
striking  out  portions  and  inserting 
new  matter  in  lieu  thereof,  or  by 

adding  new  provi- 
sions. Fletcher  v. 
Prather,  102  Cal. 
418,  36  Pac.  658; 
36  Cyc.  1054;  26  Am.  &  Eng.  Enc. 
Law,  706.  There  are  practically  no 
c(»nstitutional  restrictions  imposed 
upon  the  Congress  as  to  the  methods 
to  be  pursued  in  enacting  statutes. 
Even  the  title  of  a  Federal  statute 
is  not  always  a  controlling,  or  even 
persuading,  consideration  in  con- 
struing the  act.  United  States  v. 
Union  P.  R.  Co.  91  U.  S.  72,  23  L. 
ed.  224.  It  not  infrequently  happens 
that  a  statute  of  the  character  of 
the  one  now  under  review  is  to  be 


anaendnaemt-M 
addinv  ne'vr 
provision*. 


found  attached  as. a  rider  to  an  ap- 
propriation bilL    Whether  an  act  is 
or  is  not  an  amend- 
ment to  an  existing  ;il»ii*i*  •' 
statute  must  be  de- 
termined by  the  intention  of  the 
Congress.     Blake  v.  National  City 
Bank,  23  Wall  307,  23  L.  ed.  119. 

If  the  Enlarged  Homestead  Act 
was  intended  as  an  amendment  fjo 
the  prior  Homestead  Laws,  then  the 
acts  are  to  be  construed  as  one — as 
originally  in  the  amended  form.  The 
history  of  this  act  is  fairly  conclu- 
sive that  it  was  never  intended  to  be 
construed  otherwise  than  as  a  part 
of  the  original  Homestead  Law  as  it 
was  then  in  force.  Without  quoting 
from  the  committee  reports  or  the 
debates  in  the  Congress,  we  think  it 
is  apparent  from  them  that  it  was 
the  intention  of  the  lawmakers  by 
this  act  to  supplement  the  existing 
statutes — to  imitrove  the  Homestead 
Laws,  and  encourage  the  settlement 
of  the  vast  areas  of  public  lands  in 
the  semiarid  regions  by  increasing 
the  amount  of  land  subject  to  entry, 
so  that  the  homesteader  in  1909, 
and  thereafter,  might  acquire  land 
approaching  in  value  that  of  the 
more  fortunate  entryman  who  se- 
cured land  which  could  be  irrigated 
at  reasonable  cost,  or  land  which 
could  be  cultivated  successfully 
without  irrigation,  and  which  would 
produce  a  crop  every  year. 

A  sui^lemental  act  is  one  de- 
signed to  improve  an  existing  stat- 
ute, by  adding  something  thereto 
without  changing  the  original  text. 
McCleary  v.  Babcock,  169  Ind.  228, 
82  N.  E.  453 ;  Loom-  _..„,^«„^^ 

-^  -i  ii     ^      — ««FFleaie»tal 

IS  V.  Runge,  14  C.  •t«t«te»- 
C.  A.  148,  30  U.  S.  *•'"■*• 
App.  133,  66  Fed.  866.  Supplement- 
al statutes  include  every  species  of 
amendatory  legislation  which  goes 
to  complete  a  legislative  scheme. 
Rahway  Sav.  Inst.  v.  Rahway,  53 
N.  J.  L.  48,  20  Atl.  756. 

Our  conclusion  is  that  the  En- 
larged Homestead  Act  is  merely  sup- 
plementary to  the  original  Home- 
stead Law,  and  is  to  be  construed 
as  a  part  of  it.  It  follows  that  land 
acquired  under  it  becomes  subject 


FIRST  STATE  BANK  v.  BOTTINEAU  COUNTY  BANK. 


( —  Mont.  — , 

to  the  provisions  of  §  2296  of  the 
United  States  Revised  Statutes, 
Comp.  Stat.  §  4551,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  576»  and  that  the 
land  in  controversy  in  this  action 
could  not  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  con- 
tracted by  Wilbur  prior  to  the  date 
his  patent  was  issued. 

Our  attenti<»i  has  been  called  to 
but  a  single  adjudication  upon  this 
subject.  Judge  Bourquin  gave  this 
same  construction  to  the  Enlarged 
Homestead  Act.  Re  Auge  (D.  C.) 
238  Fed.  621.  It  is  said  that  the 
same  conclusion  was  reached  by 
the  United  States  district  court  for 
the  district  of  North  Dakota,  but  the 
opinion  does  not  mention  the  fact 
that  the  homestead  there  involved 
was  acquired  under  the  Enlarged 
Homestead  Act.  Re  Cohn  (D.  C.) 
171  Fed.  568. 

It  is  insisted  by  counsel  for  re- 
spondents that  exemption  from  lia- 
bility for  debts  is  a  special  privilege 
or  immunity  granted  by  statute; 
that  liability  is  the  rule  and  exemp- 
tion the   exception,  and   that  the 
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party  claimii^  the  immunity  must 
be  able  to  show  that  he  comes  clear- 
ly within  the  statute  providing  the 
exception.  Granting  that  this  is  so, 
for  the  sake  of  argument,  the  rules 
have  no  application  here. 

Section  2296,  United  States  Re- 
vised Statutes,  is  not,  strictly  speak- 
ing, an  exemption  statute.  It  was 
not  enacted  pursu- 

ant    to    the    police  ^VJT^ilrSTv^^. 

powers  of  the  gov- 
ernment, but  in  virtue  of  the  power 
conferred  upon  the  Congress  to  dis- 
pose of  the  public  lands.  The  non- 
liability declared  by  that  section  is 
one  of  the  conditions  attached  to  the 
grant  as  an  additional  inducement 
to  secure  settlement  of  the  public 
domain.  Ritzville  Hardware  Co.  v. 
Bennington,  50  Wash.  Ill,  126  Am. 
St.  Rep.  894,  96  Pac.  826. 

The  judgment  is  reversed  and  the 
cause  is  remanded,  with  directions 
to  the  District  Court  to  overrule  the 
demurrer. 

Brantly,  Ch.  J.,  and  Hurly,  Pat* 
ten,  and  Cwfttf  JJ.,  concur. 


ANNOTATION. 

Enlarged  Homestead  Acts  of  1909  and  1910. 


The  purpose  of  the  enactment  of  the 
Enlarged  Homestead  Acts  of  1909  and 
1910  (8  Fed.  Stat.  Anno.  2d  ed.  pp. 
613  et  seq.)  obviously  was  to  encour- 
age the  settlement  of  the  semiarid 
areas  of  public  land  in  the  far  West, 
to  which  lands  it  is  by  its  terms  con- 
fined, by  increasing  the  amount  of 
land  which  may  be  secured  by  an 
entry  man. 

The  only  judicial  consideration  of 
the  acts  thus  far  seems  to  have  been  in 
the  reported  case  (First  State  Bank 
V.  Bottineau  County  Bank,  ante, 
631)  and  a  single  other  decision,  Re 
Auge  (1916)  288  Fed.  621,  both  of 
these  cases  holding  that  the  acts  are 
to  be  construed  as  supplementary  to 
the  original  Homestead  Act,  so  that 
the  provision  therein  contained  (Rev. 
Stat.  §  2296,  Comp.  Stat.  §  4551,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  575),  that  ''no 
lands  acquired  under  the  provisions  of 


this  chapter  shall  in  any  event  become 
liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the 
patent  therefor,"  is  applicable  to  an 
enlarged  homestead  acquired  under 
the  Acts  of  1909  and  1910. 

Thus,  in  the  case  of  Re  Auge  (Fed.) 
supra,  in  holding  that  a  bankrupt  was 
entitled  to  an  exemption  of  the  full 
320  acres  acquired  under  the  later 
acts,  the  court  said:  "The  chapter 
referred  to  is  the  Federal  original 
Homestead  Law,  providing  for  entries 
of  160  acres  or  less.  Later  homestead 
enactments  (35  Stat,  at  L.  689,  chap. 
160,  Comp.  Stat.  §  4563,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  613,  37  Stat  at  L.  123, 
chap.  153,  Comp.  Stat.  §  4532,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  557)  permit  entries 
for  as  much  as  320  acres — enlarged 
homesteads — of  public  lands  of  certain 
quality,  and  subject  to  somewhat  dif- 
ferent conditions.     These   latter  are 
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but  additions  to  and  amendments  of  the 
original  law,  and  upon  settled  prin- 
ciples all  form  a  whole,  to  be  taken  and 
read  together  as  though  the  later  en- 
actments were  part  of.  the  original 
law  from  the  beginning,  so  far  as  the 
protection  extended  by  ij  2296  is  con- 
cerned. Said  section  provides  pro- 
tection; other  sections  define  the  area 
protected.  Changes  in  the  latter  af- 
fect not  the  former.  Hence  enlarged 
homesteads  are  'lands  acquired  under 
the  provision  of  this  chapter,'  within 
§  2296,  and  are  entitled  to  its  protec- 
tion, even  as  lesser  or  ordinary  home- 
steads are." 

On  the  same  principle  it  is  held  in 
the  reported  case  (First  State  Bank 
V.  Bottineau  County  Bank)  that  the 
grantee  of  a  patentee  of  lands  under 


the  Enlarged  Homestead  Act  is  en- 
titled to  enjoin  a  sale  thereof,  under 
an  execution  issued  on  a  judgment  en- 
tered against  the  patentee  before  the 
transfer,  for  a  debt  contracted  before 
he  received  a  patent. 

In  Callison  v.  Ronstadt  (1920)  — 
Ariz.  — ,  186  Pac.  266,  it  was  held  that 
one  who  had  performed  the  acts  of 
settlement  on  320  aicres  of  unsurveyed 
land  so  as  to  acquire  a  three  months' 
preference  right  to  enter  the  same  un- 
der the  act  of  Pefomary  19,  1909 
(Comp.  Stat.  §§  4663-456&,  8  Fed.  Stat. 
Anno.  2d  ed.  pp.  613-616),  could  not 
be  enjoined  from  fencing  the  land  so 
as  to  prevent  the  plaintifTs  cattle  from 
passing  over  the  same  in  going  to  and 
from  the  open  range  and  water  troughs 
on  plaintiff's  land.  £.  C.  B. 


COURTLAND  J.  YEARSLEY 

V. 

REBECCA  A.  GIPPLE,  Appt. 

(—  Neb.  — ,  176  N.  W.  641.) 

Accretions  —  rights  of  land  becoming  riparian. 

1.  If  lands  become  riparian  by  the  washing  away  of  adjoining  lands, 
the  ovmer  is  entitled  to  the  right  of  a  riparian  owner  to  accretions,  even 
though  they  extend  beyond  the  original  boundary  line  of  his  land. 

[See  note  on  this  question  beginning  on  page  640.] 

Common  law  —  riparian  rights  —  ex-      and  duties  of  riparian  owners  is  in 
istence.  force  in  this  state,  except  when  altered 

2.  The  common  law  as  to  the  rights     or  modified  by  a  statute. 

Headnotes  by  Letton,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Otoe 
County  (Begley,  J.)  in  favor  of  plaintiff,  and  dismissing  the  cross  petition 
in  an  action  brought  to  quiet  title  to  certain  land,  and  to  enjoin  defendant 
from  trespassing  upon  such  land.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Willlaiiii  H.  Piteer,  Earl  M.      such  boundaries,  do  not  pass  by  the 


Cline,  and  Varro  E.  Tyler,  for  appel- 
lant: 

Where  a  conveyance  of  land  is  made 
by  definite  boundaries,  whether  by 
metes  and  bounds,  by  government  sub- 
division, or  even  by  limitation  to  a 
river  bank,  accretions  to  or  a  part  of 
the  lands  conveyed,  but  lying  beyond 


deed. 

Bissell  V.  Fletcher,  27  Neb.  582,  43 
N.  W.  350;  Harrison  v.  Stipes,  34  Neb. 
431,  51  N.  W.  976;  Gilbert  v.  Eldridge, 
47  Minn.  210,  13  L.R.A.  411,  49  N.  W, 
679. 

By  common  law  in  force  in  Nebrajt* 
ka,  the  owner  of  shore  land  on  one 
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aide  of  the  stream,  whether  navigable 
or  unnavigable,  own&  the  land  to  the 
thread  of  the  stream. 

Kinkead  v.  Turgeon,  74  Neb.  580,  1 
L.R.A.(N.S.)  762,  7  L.R.A.(N.S.)  316, 
121  Am.  St.  Rep.  740,  104  N.  W.  1061, 
109  N.  W.  744,  13  Ann.  Cas.  43. 

Such  riparian  ownership  is  not  af- 
fected, either  by  encroachment  or  re- 
■eession  of  the  waters  of  the  stream.  If 
the  bed  of  the  stream  becomes  dry,  the 
riparian  owner  may  come  into  posses- 
sion and  claim  to  his  boundary:  If  the 
shore  land  to  which  the  riparian 
rights  attached  is  submerged,  neither 
the  title  to  the  shore  land  nor  the  ri- 
parian  rights  are  thereby  destroyed, 
but  on  reappearance  of  the  land  it 
may  be  reclaimed  and  such  rights  re- 
stored. 

Kinkead  v.  Turgeon,  supra;  Chicago 
V.  Ward,  169  111.  392,  38  L.R.A.  849, 
61  Am.  St.  Rep.  185,  48  N.  E.  927; 
Crandall  v.  Allen,  118  Mo.  403,  22 
L.R.A.  591,  24  S.  W.  172;  Fowler  v. 
Wood,  73  Kan.  511,  6  L.R.A.(N.S.)  162, 
117  Am.  St  Rep.  534,  85  Pac.  763; 
Mulry  V.  Norton,  100  N.  Y.  426,  53 
Am.  Rep.  206,  3  N.  E.  581. 

The  submergence  of  shore  land  to 
i¥hich  riparian  rights  attach  does  not 
Test  riparian  rights  in  the  owner  next 
removed  from  ttte  water's  edge. 

Stockley  v.  Cissna,  56  C.  C.  A.  324, 119 
Fed.  812 ;  Ocean  City  Asso.  v.  Shriver, 
64  N.  J.  L.  550,  51  L.R.A.  425,  46  Atl. 
690;  Crandall  v.  Allen,  118  Mo.  403,  22 
L.R.A.  591,  24  S.  W.  172. 

Mr.  George  E.  Hag«r  also  for  ap- 
pellant. 

Mr.  D.  W.  Livingston,  for  appellee: 

Where  original  boundary  lines  have 
become  submerged  by  the  river,  they 
cease  to  exist,  the  river  is  itself  a  nat- 
ural boundary,  and  every  changing 
condition  of  the  river  in  relation  to 
adjoining  lands  is  treated  as  a  natural 
relation,  and  is  not  affected  in  any 
manner  by  the  relati<»iB  of  the  river 
and  land  at  any  former  period. 

Welles  V.  Bailey,  55  Conn.  292,  3  Am. 
St.  Rep.  48,  10  Atl.  565;  Bouvier  v. 
Stricklett,  40  Neb.  792,  59  N.  W.  550; 
Nebraska  v.  Iowa,  143  U.  S.  359,  36 
L.  ed.  186, 12  Sup.  Ct.  Rep.  396 ;  Peuker 
V.  Canter,  62  Kan.  371,  63  Pac:  617. 

These  cases  also  announce  the  rule 
that  "nonriparian  lands  become  ripa- 
rian when  the  stream  washes  its  soil, 
and  as  such  is  entitled  to  all  accretions 
formed  on  its  shores  even  though 
these  extend  beyond  the  original 
boundaries. 
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Letton,  J.,  delivered  the  opinion  of 
the  court: 

ihe  purpose  of  this  action  is  to 
quiet  the  title  to  certain  lands  lying 
in  the  valley  of  the  Missouri  river, 
to|fether  with  accretions,  and  to  en- 
join the  defendant  from  trespassing 
upon  the  accreted  lands.  The  de- 
fendant denies  the  title  of  plaintiff 
to  the  premises,  and  by-  way  of  cross 
petition  alle^ges  title  in  herself  by 
deed  from  Mary  A.  Topping  to  that 
portion  of  the  accreted  lands  which 
lies  east  of  the  original  boundary  of 
plaintiff's  land.  The  court  found 
that  plaintiff  was  a  riparian  owner, 
and  entitled  to  all  accretions,  that 
the  defendant's  grantor,  Mary  A. 
Topping,  was  not  possessed  of  any 
title  or  interest  in  the  accreted  land, 
and  that  her  deed  conveyed  no  title 
to  the  defendant.  The  title  of  the 
plaintiff  was  quieted^  defendant  was 
enjoined  from  entering  or  trespass- 
ing upon  the  premiaes,  and  her 
cross  petition  was  dismissed,  from 
which  decree  she  aiH;ieals. 

In  1908  a  tract  of  land  200  rods 
square,  in  the  northwest  comer  of 
section  31,  described  as  ''govern- 
ment lot  No.  1,  and  accretions,  in 
section  31,"  and  also  by  a  sectional 
description  which  would  have  ap- 
plied to  it  if  it  had  been  in  existence 
and  surveyed  when  the  original  sur- 
vey was  made,  was  conveyed  by 
Mary  A.  Toiling  to  John  M.  Living- 
ston. This  title  is  held  by  the  plain- 
tiff by  mesne  conveyance  from  Liv- 
ingston. 

At  the  time  of  the  government 
survey,  there  was  only  a  small  por- 
tion of  land  in  the  northwest  corner 
of  section  31,  the  remainder  of  the 
section  being  occupied  by  the  Mis- 
souri river.  Afterwards  a  large 
body  of  accreted  land,  part  of  it  oc- 
cupying the  place  where  defendant 
now  claims,  was  formed  to  the  south 
and  east  of  this  tract.  Still  later, 
that  vagrant  and  inconstant  stream, 
by  a  gradual  change  of  channel, 
moved  westward  again,  and  washed 
away  these  accretions  to  a  large  ex- 
tent. 

In  September,  1912,  when  the 
plaintiff  purchased,  there  was  some 
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of  the  accreted  land  belonging  to  the 
Toppings  lying  to  the  east  of  the 
250-iacre  tract.  The  river  continued 
to  encroach  westward.  In  Novem- 
ber, 1912,  a  survey  of  the  land  was 
made,  and  a  plat  drawn  by  the  coun- 
ty surveyor.  This  plat  and  the  tes- 
timony of  the  surveyor  show  that  at 
that  time  all  of  the  accretions  east  of 
the  250-acre  tract  had  been  washed 
away,  and  the  west  bank  of  the  river 
was  some  distance  within  the  east 
boundary  of  the  tract.  Afterwards 
the  river  receded  again,  and  accre- 
tions formed  to  the  eastward.  The 
title  to  the  accretions  which  lie  to 
the  east  of  the  original  line  of  plain- 
tiff's land  is  the  matter  in  contro- 
versy in  this  action. 

Plaintiff's  contention  is  that,  after 
the  land  to  the  east  had  been  washed 
away,  so  that  the  river  formed  the 
eastern  boundary  of  his  land,  he  be- 
came a  riparian  owner,  and  as  such 
was  entitled  to  all  accretions  which 
thereafter  formed  in  front  of  his 
property,  without  regard  to  the  orig- 
inal boundary  lines. 

Defendant  contends  that  where  a 
conveyance  of  land  is  made  by  defi- 
nite boundaries,  accretions  extending 
beyond  such  boundaries  do  not  pass 
by  the  deed ;  that  the  riparian  own- 
er may  claim  to  thi^  original  bound- 
ary line  only,  and  that  the  original 
owner  of  the  soil  so  washed  away 
and  gradually  replaced  may  again 
assert  title. 

A  critical  examination  of  the  cited 
decisions  by  defendant  shows  that  a 
number  of  general  expressions  are 
used,  which  if  considered  without 
reference  to  the 'facts  in  each  case 
might  mislead.  They  are  mostly 
cases  in  which  the  several  courts 
considered  that  the  stream  had 
changed  its  course  by  avulsion.  The 
principles  applying  to  avulsion  do 
not  apply  where  the  original  soil  was 
gradually  disintegrated  and  washed 
away,  the  river  taking  its  place,  and 
as    it   receded    leaving    accretions. 

When,  by  gradual 
vim^tm  of  ikwtd  erosion,  the  nver  be- 
Hp^rTa'f  came  the  boundary 

of  plamtili's  land,  he 
then  became  a  riparian  owner,  and 


was  entitled  to  all  accretions.  ''The 
question  is  well  settled  at  common 
law  that  the  person  whose  land  is 
bounded  by  a  stream  of  water,  which 
changes  its  course  gradually  by  allu- 
vial formations,  shall  still  hold  by  the 
same  boundary,  including  the  ac- 
cumulated soil.  No  other  rule  can 
be  applied,  on  just  principles.  Every 
proprietor  whose  land  is  thus  bound- 
ed is  subject  to  loss  by  the  same 
means  which  may  add  to  his  terri- 
tory; and  as  he  is  without  remedy 
for  his  loss,  in  this  way,  he  cannot 
be  held  accountable  for  his  gain.'' 
New  Orleans  v.  United  States,  10 
Pet.  662, 717,  9  L.  ed.  573, 594.  Thia 
decision  was  quoted  from  and  ap- 
proved in  Lammers  v.  Nissen,  4  Neb* 
250. 

The  cont^iticm  of  defendant  that^ 
where  there  are  known  boundaries 
of  land  which  has  been  submerged^ 
this  principle  does  not  apply,  has 
been  carefully  considered  by  the 
courts  of  England  and  Ireland,  and 
a  contrary  conclusion  reached.  Gif- 
ford  V.  Yarborough,  5  Bing.  163, 130 
Eng.  Reprint,  1023,  2  Bligh,  N.  R. 
147,  4  Eng.  Reprint,  1087,  1  Dow.  & 
C.  178,  6  Eng.  Reprint,  491,  affirm- 
ing 3  Barn.  &  C.  91,  107  Eng.  Re- 
print, 668,  4  DowL  &  R.  790,  27  Re- 
vised Rep.  292, 1  Eng.  Rul.  Cas.  458. 
This  case  was  decided  in  the  same 
manner  in  the  King's  bench,  and 
afterwards  brought  by  writ  of  error 
to  the  House  of  Lords.  Lord  Eldon 
and  Lord  Chancellor  Lyndhurst  took 
part  in  the  decision  in  the  House  of 
Lords,  which  was  unanimous.  See 
also  Re  Hull  &  S.  R.  Go.  5  Mees.  &  W. 
327,  151  Eng.  Reprint,  139,  8  L.  J. 
Exch.  N.  S.  260,  and  Atty.  Gen.  v. 
McCarthy,  [1911]  2  Jr.  R.  260,  in 
which  it  was  held  that  the  existence 
of  marks,  bounds,  or  other  evidence 
by  which  the  former  boundary  line 
could  be  ascertained  did  not  prevent 
a  private  owner  of  lands  acquirincr 
title  to  the  accreted  land.  This  is 
the  general  rule  in  this  country. 
Welles  V.  Bailey,  55  Conn.  292, 3  Am. 
St.  Rep.  48,  10  Atl.  565.  Courts  in 
other  states  bordering  upon  the  Mis- 
souri river  take  the  same  view.  The 
exact  point  is  decided  in  Widdecombe 
V.  Chiles,  173  Mo.  195,  61  L.R.  A.  309, 
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96  Am.  St-  Rep.  507,  73  S.  W.  444; 
Buse  V.  Russell  86  Mo.  209 ;  Naylor 
V.  Cox^  114  Mo.  232,  21  S,  W.  589; 
Cox  V.  Arnold,  129  Mo.  337,  50  Am. 
St.  Rep,  450,  31  S.  W.  592;  Peuker 
V.  Canter,  62  Kan.  363,  63  Pac.  617 ; 
Fowler  v.  Wood,  73  Kan.  511,  6 
L.R.A.(N.S.)  162,  117  Am.  St.  Rep. 
534,  85  Pac.  763 ;  Nebraska  v.  Iowa, 
145  U.  S.  519,  36  L.  ed.  798,  12  Sup. 
Ct.  Rep.  976 ;  Jeff eris  v.  East  Omaha 
Land  Co.  134  U.  S.  178,  33  L.  ed. 
872,  10  Sup.  Ct.  Rep.  518. 

The  common  law  as  to  the  rights 
and  duties  of  riparian  owners  is  in 
force  in  this  state,  except  when  al- 
tered or  modified  by  a  statute.  This 
f^»i»»«»  i.w  court  from  its  earli- 
riparias  rivnts  est  decisions  on  this 
-exi.te««e.  subject  has  followed 

the  common  law.  Lammers  v.  Nis- 
sen,  supra;  Gill  v.  Lydick,  40  Neb. 
508,  59  N.  W.  104 ;  Meng  v.  Coffee, 
6?  Neb.  500,  60  L.R.A.  910,  108  Am. 
St.  Rep.  697,  93  N.  W.  713 ;  Kinkead 
V.  Turgeon,  74  Neb.  580,  1  L.R.A. 
(N.S.)  762,  7  L.R.A.(N.S.)  316,  121 
Am.  St  Hep.  740,  104  N.  W.  1061, 
109  N.  W.  744,  13  Ann.  Cas.  43.  In 
Bouvier  v.  Stricklett,  40  Neb.  792,  59 
N.  W.  550,  both  accretion  and  avul- 
sion had  taken  place.  The  fourth 
paragraph  of  the  syllabus  is :  "Where 
the  middle  of  the  channel  of  a  stream 
of  water  constitutes  the  boundary 
line  of  a  tract  of  land,  and  the  water 
undermines  the  banks  and  the  soil 
'caves  in'  and  mixes  with  the  water 
and  is  washed  away,  the  owner  of 
the  land  must  stand  the  loss ;  and  the 
middle  of  the  new  channel  formed 
for  the  river  by  such  process,  if  a 
new  channel  is  thus  formed,  will  con- 
stitute the  boundary  line  of  the  tract 
3f  land." 

In  Ocean  City  Asso.  v.  Shriver,  64 
N.  J.  L.  550,  51  L.R.A.  425,  46  Atl. 
690,  which  is  the  principal  case  re- 
lied upon  by  defendant,  and  other 
cases  making  the  same  quotations, 
there  is  a  misconception  as  to  the 
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rule  laid  down  in  De  Juris  Maris,  a 
work  ascribed  to  Lord  Hale,  in  that 
the  te^t  quoted  to  support  the  deci- 
sion is  taken  from  that  part  of  the 
treatise  relating  to  sudden  changes 
by  avulsion  or  by  submergence.  The 
writer  treats  first,  of  "aUuvlo  mar- 
is," next  of  ''recessus  maris."  As  to 
land  acquired  by  accretions,  or,  as 
he  says,  "by  insensible  degrees,"  it 
is  said  ''that  such  an  acquisition  lies 
in  custom  and  prescription;  and  it 
hath  a  reasonable  intendment,  be- 
cause these  secret  and  gradual  in- 
creases of  the  land  adjoining  cedunt 
solo  tanquam  ma  jus  principali;  and 
so  by  custom  it  becomes  as  a  per- 
quisite to  the  land,  as  it  doth  in  all 
cases  of  this  nature  by  the  civil 
law." 

He  then  takes  up  the  subject  of 
''recessus  maris,"  saying:  "This' ac- 
cession of  land,  in  this  eminent  and 
sudden  manner  by  the  recess  of  the 
sea,  doth  not  come  under  the  form- 
er title  of  alluvio,  or  increase  per 
projectionem."  "But  in  the  case  of 
alluvio  maris,  it  is  otherwise,  be- 
cause the  accession  and  addition  of 
the  land  by  the  sea  to  the  dry  land 
gradually  is  a  kind  of  perquisite  and 
an  accession  to  the  land,  and,  there- 
fore»  in  case  of  private  rivers,  it 
seems  by  the  very  course  of  the  com- 
mon law,  such  a  gradual  increase 
cedit  solo  adjacenti." 

Chapter  6,  De  Juris  Maris,  con- 
taining the  above  quotations,  is  re- 
printed in  16  Am.  Rep.  60.  It  is 
under  that  part  of  the  chapter  treat- 
ing of  the  sudden  retreat  of  the 
sea,  recessus  maris,  that  the  quota- 
tion in  the  New  Jersey  case,  and  in 
the  other  opinions  to  the  same  effect, 
is  found,  and  it  is  inapplicable  to  the 
facts  in  cases  of  pure  accretion. 

The  judgment  of  the  District 
Court  is  affirmed. 

Sedgwick,  J.,  not  sitting. 

Petition  for  rehearing  denied. 
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of  water. 
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The  authorities  on  the  present  ques- 
tion are  in  conflict  and  somewhat  con- 
fused. This  confusion  arises  in  part 
from  the  peculiar  circumstances  of  in- 
dividual cases.  It  arises  also  from  the 
application  under  somewhat  similar 
circumstances  of  principles  which,  as 
applied,  are  conflicting:,  though  under 
other  circumstances  they  may  be  >Ne\\ 
established. 

There  are  a  number  of  cases  sup- 
porting the  general  proposition  that 
where  land  bordering  on  a  stream  is 
washed  away,  and  an  accretion  to  the 
land  of  another  subsequently  extends 
over  the  same  place,  the  newly  formed 
land  belongs  to  the  owner  of  the  land 
to  which  it  is  an  accretion,  and  not  to 
the  one  originally  owning  the  land  in 
that  place.  Bush  v.  Alexander  (1918) 
134  Art.  307.  203  S.  W.  1028;  Welles  v. 
Bailey  (1887)  55  Conn.  292,  3  Am.  St. 
Rep.  48,  10  Atl.  565;  Peuker  v.  Canter 
(1901)  62  Kan.  368,  63  Pac.  617;  Wood 
V.  Mc Alpine  (1911)  85  Kan.  657,  118 
Pac.  1060,  aiflrmed  on  rehearing  in 
(1912)  86  Kan.  804,  121  Pac.  916; 
Buse  v.  Russell  (1885)  86  Mo.  209; 
Naylor  v.  Cox  (1892)  114  Mo.  232,  21 
S.  W.  589;  Rees  v.  McDaniel  (1898) 
115  Mo.  145,  21  S.  W.  913;  Widdecombe 
▼.  Chiles  (1903)  173  Mo.  195,  61  L.R.A. 
309,  96  Am.  St.  Rep.  507,  73  S.  W.  444; 
see  also  Cox  v.  Arnold  (1895)  129  Mo. 
337,  50  Am.  St.  Rep.  450,  31  S.  W.  592, 
and  Frank  v.  Goddin  (1906)  193  Mo. 
390,  112  Am.  St.  Rep.  493,  91  S.  W. 
1057;  Yearsley  v.  Gipple  (reported 
herewith)  ante,  636;  Hempstead  v. 
Lawrence  (1911)  147  App.  Div.  624, 
132  N.  Y.  Supp.  615,  reargrument  de- 
nied in  (1912)  149  App.  Div.  922,  133 
N.  Y.  Supp.  1146. 

The  rule  is  implied  also  in  Fowler  v. 
Wood  (1906)  73  Kan.  511,  6  L.R.A. 
(N.S.)  162,  117  Am.  St.  Rep.  534,  85 
Pac.  763,  holding  that  if  the  owner  of 
land,  a  part  of  which  has  been  sub- 
merged, convey  the  upland  and  retain 
title  to  the  remainder,  the  purchaser, 
upon  the  reappearance  of  the  sub- 
merged portion,  can  include  it  within 


his  boundaries  only  by  the  processes 
of  accretion  or  reliction. 

And  the  right  of  a  grantee  of  land, 
described  as  bounding  on  the  ocean, 
to  follow  accretions  thereto,  even 
though  they  extend  across  the  place 
where  the  grantor's  land  had  been  be- 
fore it  was  lost  by  erosion,  is  recog- 
nized in  Dewey  Land  Co.  v.  Stevens 
(1914)  83  N.  J.  £q.  314,  90  Atl.  1040, 
concurring  opinion  in  (1914)  83  N.  J. 
£q.  656,  91  Atl.  934.  But  the  p^nt 
was  not  directly  involved  in  the  case, 
as  the  land  was  not  claimed  by  accre- 
tion, the  contest  being  between  the 
grantee  in  a  riparian  grant  from  tiie 
state  and  one  who  claimed  under  a 
deed  from  the  former  owner  of  the 
submerged  land  after  it  had  been  re* 
stored. 

In  Widdecombe  v.  Chiles  (1903)  173 
Mo.  195,  61  L.R.A.  309,  96  Am.  St.  Rep. 
507,  73  S.  W.  444,  supra,  the  court  ap- 
proved  the  principle  that  accretions 
belong  to  the  owner  of  the  land 
against  which  the  deposits  are  made, 
and  not  to  the  owner  of  land  against 
which  they  are  not  made,  although 
they  cover  a  space  where  the  land  of 
the  latter  was  before  it  was  washed 
away. 

And  in  Buse  v.  Russell  (1885)  86 
Moi  209,  supra,  it  was  held  that  where 
a  portion  of  an  island  is  washed  away, 
and  accretions  forming  from  the  main- 
land extend  over  the  place  where  such 
portions  stood,  they  will  belong  to  the 
owner  of  the  shore  land,  and  not  to 
the  owner  of  the  island.  To  the  same 
effect  is  Rees  v.  McDaniel  (1898)  115 
Mo.  145,  21  S.  W.  913.  And  the  same 
principle  was  applied  to  the  converse 
of  this  proposition  in  Naylor  v.  Cox 
(1914)  114  Mo.  232,  21  S.  W.  589. 
where  the  accretions  forming  from  an 
island  extended  over  the  place  where 
the  mainland  had  been  before  it  was 
washed  away. 

The  doctrine  that  where  land  on  op- 
posite sides  of  a  navigable  stream  is 
owned  by  different  proprietors,  and  the 
river    gradually    encroaches    on    one 


ANNO.— WATER&—ACCRETION&— DIVISION  LINE. 


641 


side  and  forms  accretions  on  the  other^ 
the  accretions  belong  to  the  owner  to 
whose  land  they  are  formed,  although 
they  cover  some  of  the  area  originally 
covered  by  the  land  of  the  owner  on 
the  opposite  side  of  the  river,  is  ap- 
plied in  Hempstead  v.  Lawrence 
(1911)  14T  App.  Div.  624,  132  N.  Y. 
Supp.  615,  reversing  (1910)  70  Misc. 
52,  127  N.  T.  Supp.  949.  Reargument 
was  denied  in  (1912)  149  App.  Div. 
922,  133  N.  Y.  Supp.  1146.  In  this  case 
the  so-called  river  was  formed  by  the 
ocean's  breaking  through  an  outer 
beach,  which  was  separated  from  the 
mainland  by  a  shallow  channel.  This 
passage  or  river,  which  became  navi- 
gable, was  originally  entirely  on  the 
land  of  one  proprietor,  but  by  erosion 
and  accretion  at  the  rate  of  about  400 
feet  a  year,  it  extended  over  the  land 
of  an  adjoining  owner.  It  was  held 
that  the  accretions  belonged  to  the 
owner  of  the  land  to  which  they 
formed,  although  they  extended  over 
the  old  division  line. 

In  Wallace  v.  Driver  (1896)  61  Ark. 
429,  31  LJI.A.  317,  33  S.  W.  641,  a 
portion  of  an  owner's  land  bordering 
on  the  Mississippi  river  caved  into  the 
stream,  and  twenty-five  years  later  an 
island  formed  in  the  river  in  front  of 
the  mainland,  and  in  the  place  where 
the  land  had  been  washed  away.  It 
was  held  that  the  island  did  not  belong 
to  the  owner  of  the  mainland  unless 
the  washing  away  was  sudden  and  per« 
ceptible  and  the  limits  of  the  change 
of  channel  of  banks  could  be  deter- 
nodned,  or  unless  the  formation  of  the 
island  was  made  by  accretions  begin- 
ning at  the  water  line  of  the  remaining 
land. 

And  rights  to  accretions  which,  un- 
der the  law,  as  interpreted  in  Wallace 
V.  Driver  (Ark.)  supra,  had  vested, 
were  held  in  Bush  v.  Alexander  (1918) 
134  Ark.  307,  203  S.  W.  1028,  not  af- 
fected by  the  subsequent  enactment  of 
a  statute  providing  that  all  land  which 
had  formed,  or  might  thereafter  form, 
in  the  navigable  waters  of  the  state 
and  within  the  original  boundaries  of 
a  former  owner  of  land  bordering  upon 
navigable  streams,  should  belong  to 
the  former  owner  or  his  successor  in 
interest. 
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In  Minton  v.  Steele  (1894)  125  Mctw 
181,  28  S.  W.  746,  a  riparian  owner  re- 
covered land  reformed  upon  a  place 
formerly  occupied  by  lands  washed 
away,  as  against  the  claims  of  an  ad- 
joining owner,  who  insisted  that  the 
formation  commenced  against  his  land, 
but  the  decision  turned  upon  the  find- 
ing of  the  jury  that  the  accretions 
were  to  the  land  of  the  former  owner, 
rather  than  upon  the  law  involved. 

To  an  effect  somewhat  similar  to  the 
leported  case  (Ysabslby  v.  Gipplb, 
ante,  686),  supporting  the  rule  there- 
in laid  down  that,  if  land  becomes 
riparian  by  the  washing  away  of  ad- 
joining lands,  the  owner  is  entitled  to 
the  right  of  a  riparian  owner  to  ac^ 
cretions,  even  though  they  extend  be^ 
yond  the  original  boundary  line  of  his 
land,  are:  Welles  v.  Bailey  (1887)  55 
Conn.  292,  3  Am.  St.  Rep.  48,  10  Atl. 
I»65;  Peuker  v.  Canter  (1901)  62  Kan. 
363,  68  Pac.  617,  and  Widdecombe  v. 
Chiles  (1903)  173  Mo.  195,  61  L.R.A. 
309,  96  Am.  St  Rep.  <507,  73  S.  W.  444. 

In  Peuker  v.  Center  (1901)  62  Kan. 
363,  63  Pac.  61T,  supra,  where  a  non- 
riparian  owner  of  land  near  the  Mis- 
souri river  became  a  riparian  owner 
by  the  gradual  washing  away  of  a  part 
of  the  intervening  land,  and  the  river 
then  receded,  forming  alluvion  from 
the  line  of  contact  with  such  owner's 
land  within  the  original  surveyed  line 
of  the  former  riparian  land,  it  was 
held  that  the  owner  whose  land  had 
become  riparian  was  entitled  not  only 
to  such  alluvion  as  formed  within  his 
original  lines,  but  also  to  an  equitable 
proportion  of  that  formed  beyond  his 
original  boundary  line. 

And  in  Welles  v.  Bailey  (1887)  55 
Conn.  292,  3  Am.  St.  Rep.  4B,  10  Atl. 
565,  supra,  it  was  held  that  when  a 
river  has  gradually  washed  away  all 
of  the  tract  belonging  to  one  person, 
and  continues  to  change  in  that  direc- 
tion until  it  has  worked  so  far  into  the 
land  of  an  adjoining  owner  that  all  6t 
the  land  of  the  former  and  part  of  that 
of  the  latter  is  now  on  the  other  side 
of  the  river,  the  title  of  the  latter  will 
not  stop  at  the  place  of  his  old  divi- 
sion line,  but  he  will'  continue  to  fol- 
low the  river,  and  will  reniain  a  ri- 
parian owner,  although  by  so  doing  he 


642 


AMERICAN  LAW  REPORTS,  ANNOTATED* 


[8  A.L.R. 


absorbs  bmd  formerly  belonging  to  the 
other  owner.  The  court  said:  'If  a 
particular  tract  was  entirely  cut  off 
from  a  river  by  an  intervening  tracts 
and  that  intervening  tract  should  be 
gradually  washed  away  until  the  re- 
mote(r  tract  was  reached  by  the  river, 
the  latter  tract  would  become  ripariam 
as  much  as  if  it  had  been  originally 
such.  .  •  •  If,  after  washing  away 
the  intervening  lot,  it  should  encroach 
upon  the  remoter  lot,  and  should  then 
begin  to  change  its  movement  in  the 
other  direction,  gradually  restoring 
what  it  had  taken  from  the  remoter 
lot,  and  finally  all  that  it  had  taken 
from  the  intervening  lot^  the  whole 
by  the  law  of  accretion  would  belong 
to  the  remoter  but  now  proximate  lot. 
Having  become  riparian,  it  has  all  ri- 
parian rights." 

Where  a  small  strip  of  land  which 
lies  between  a  government  grant  and 
a  river  is  washed  away  so  that  the 
granted  land  becomes  riparian,  and 
then  accretions  .to  the  granted  land 
carry  the  river  boundary  far  beyond 
its  old  location,  they  will  belong  to  the 
grantee,  and  no  title  will  vest  in  the 
government  which  it  can  grant  to  a 
third  person.  Widdecombe  v.  Chiles 
(1903)  173  Ma  196,  61  L.R.A.  309,  96 
Am.  St.  Rep.  507,  73  S.  W.  444,  supra. 

But  in  AUard  v.  Curran  (1918)  — 
a  a  — ,  168  N.  W.  761,  it  was  held 
that  an  owner  of  bmd  which,  by  the 
gradual  washing  away  of  land  between 
it  and  the  Missouri  river,  extended  to 
the  river,  was  not  entitled  to  follow 
accretions  across  the  former  bound- 
ary line  when  the  river  thereafter  re- 
ceded, and  the  intervening.  land  was 
restored.  The  court  referred  to  Welles 
V.  Bailey  (Conn.)  and  Peuker  v.  Can- 
ter (Kan.)  supra,  but  declined  to  fol- 
low these  cases,  and  followed  rather 
the  decision  in  Ocean  City  Asso.  v. 
Shriver  (N*  J.)  infra.  It  was  said 
regarding  the  rule  as  declared  by  the 
Connecticut  and  Kansas  courts:  "This 
rule  appears,  as  is  indicated  by  some 
of  the  above-quoted  language,  to  have 
sprung  from  the  fact  that,  when  the 
riparian  estate  is  destroyed  and  car- 
ried away,  the  boundary  line  between 
that  and  the  adjacent  estate  is  ob- 
literated and  lost,  and  that,  in  case  of 


restoration  by  accretion  or  relictiont 
there  is  no  way  of  identifying  the  orig- 
inal estate,  and  therefore  it  is  deemed 
to  have  been  entirely  destroyed  and 
lost.  But  no  such  reason  exists  in  this 
case.  The  boundary  line  between  the 
lands  of  appellant  and  respondent  was 
a  government  section  lioe,  and  of 
course  can  be  re-established  without 
difficulty.  In  the  absence  of  the  rea- 
son, there  is  no  justification  for  the 
rule.  Without  holding  that,  in  all 
cases  where  land  has  been  carried 
away  or  submerged  by  the  action  of 
the  water  in  a  lake  or  river  and  after- 
ward restored  by  the  action  of  such 
water,  such  land  belongs  to  the  original 
owner  thereof,  we  can  see  no  reason, 
in  justice  or  equity,  why  the  land  in- 
volved 'in  this  case,  af t^  it  had  been 
restored  by  the  river,  should  be  given 
to  respondent  merely  because  the  river 
had  at  some  time  touched  her  land. 
After  her  land  had  been  fully  restored 
to  her,  she  had  all  that  she  was  en- 
titled to  or  in  good  conscience  could 
demand.  .  •  .  We  believe  that,  after 
appellant's  land  had  been  restored  by 
the  action  of  the  river,  being  capable 
of  identiflcation,  it  belonged  to  appel- 
lant and  should  be  treated  as  though 
it  had  never  been  submerged  at  alL** 
So,  in  Stockley  v.  Cissna  (1902)  56 
C.  C.  A.  324,  119  Fed.  812,  it  was  con- 
tended that  the  washing  away  of  land 
bordering  on  the  Mississippi  river,  un- 
til the  river  reached  the  land  of  an 
adjoining  owner,  operated  as  a  com- 
plete destruction  of  the  title  to  tiie 
submerged  land,  and  that  the  adjoin- 
ing owner,  as  a  riparian  proprietor, 
was  entitled  to  accretions  thereafter 
formed,  although  they  occupied  the 
site  of  the  land  which  had  been 
washed  away.  But  the  court  held  that 
the  accretions  occupying  the  situs  of 
the  old  land  which  had  been  sub- 
merged inured  to  the  benefit  of  the 
former  owner  of  that  land.  The  court 
said  it  could  not  be  pretended  that 
because  the  surface  of  the  land  had 
been  washed  away  the  owner  lost  be- 
yond recovery  his  title  to  the  land  so 
submerged;  that  land  lost  by  eroalon 
or  submergence  is  regained  to  the  orig- 
inal owner  of  the  fee  when  by  relic- 
tion or  accretion  the  water  disappears 


ANNO— WATEES— ACCRETIONS— DIVISION  LINE. 


643 


aftd  the  land  emerges,  and  that  the 
new  land  inured  to  the  former  owner 
by  yirtne  of  his  title  to  the  bed  upon 
which  the  accretion  depoeited.  And 
the  coort  followed  the  rale  that  an 
ownor  of  had  adjoining  the  sea  does 
not  leee  his  rii^t  thereto  by  the  fact 
tiiat  it  is  for  a  time  submerged,  if  upon 
being  restored  it  ean  be  identifled.  It 
wiU  be  observed  that  this  coachisioa 
was  reached,  although  tte  titte  to  lead 
boirdering  en  tiie  river  was  held  to  ex- 
tend only  to  low-wat^  mark. 

It  is  stated  also  in  Van  Deventer  v« 
Lett  (1909)  172  Fed«  574,  aiBimed  in 
(1910)  108  G.  C.  A.  524,  180  Fed.  878» 
tiiat  property  reformed  by  the  sea» 
after  having  once  been  taken  away, 
is  to  be  considered  as  restored,  rather 
liian  as  a  growth  or  addition  to  differ- 
ent property  to  which  the  actnal  accre- 
tion' nay  have  attached.  But  this 
statement  may  apparently  be  regarded 
as  obiter,  in  view  of  the  fact  that  it 
was  foand  that  the  accretions  in  quea- 
tion  were  not  witMn  the  former  bound- 
aries of  the  claimant. 

And  in  other  cases,  where  the 
atream  or  water's  edge  was  not  the 
bonndary,  the  doctrine  that  tiie  owner 
of  land  to  which  accretions  formed 
may  follow  fkem  across  the  former 
boundary  line  and  over  the  place  fbp- 
noerly  occupied  by  land  of  anottier  has 
not  been  applied. 

Thus,  where  a  plat  is  made  of  up- 
land and  land  beneath  the  water,  and 
land  is  sold  with  reference  to  the  plat, 
the  fact  that  the  shore  is  washed  away 
until  interior  land  becomes  riparian 
will  not  give  it  the  riparian  right  of 
reclaiming  the  land  lying  beneath  the 
water,  and  sold  to  third  parties  ac- 
cording to  the  plat.  Gilbert  v.  Bl- 
dridge  (1891)  47  Minn.  210,  18  IJEt.A. 
411,  49  N.  W.  679. 

The  same  principle  was  applied  in 
Ocean  City  Asso.  v.  Shriver  (1900)  64 
N.  X  L.  550,  51  L.R.A.  426,  46  Atl.  690, 
where  the  owner  of  a  lot  which  had 
been  deeded  with  reference  to  a  plat 
abowing  separation  from  the  ocean  by 
a  street  and  other  intervening  land 
claimed  the  right  to  follow  accretions 
to  the  lot  across  the  former  boundary, 
where  the  ocean  had  encroached  upon 
the  lot,  making  it,  as  he  claimed,  ri- 


parian, and  then  receded.  It  was  held 
that  the  owner  of  the  let  had  no  equity 
beyond  the  restoration  by  accretions  to 
the  limit  of  his  lot,  and  that  beyond 
that  boundairy  the  accretions  belonged 
to  the  gzaatoc^  although  the  lot  owner 
was  a  remote  graaiae,  and  at  the  time 
he  acquizad  title  the  ordinary  high 
water  came  ap  to  the  kit  The  court 
quoted  and  applied  the  common-law 
rule  as  state  in  Lord  Hale*s  Do  Jure 
Maris,  to  the  effect  that  if  a  subject 
hath  land  adjoining  the  sea,  and  the 
violence  of  the  sea  swallow  it  up,  the 
subject  will  not  lose  his  proper^  if 
there  are  reasonable  marks  to  eoaiinae 
the  notiee  of  it,  or  if  its  extent  can  be 
ascertained. 

Ocean  City  Asso.  v.  Shriver  (N.  J.) 
eupra,  was  distinguiidied  in  Dewey 
Land  Co.  v.  Stevens  (1914)  88  N.  i« 
Sq.  814^  90  Atl.  IMO,  concurring  opin- 
ion in  (1914)  tt  N.  J.  £q.  666,  91  AtL 
984,  where  the  coatest  was  between 
.the  grantee  in  a  riparian  grant  from 
the  state  and  one  who  claimed  under 
a  deed  from  the  former  owner  of  the 
submerged  land  after  it  had  been  re- 
stored. The  c9oart  held  that  as  the 
land  was  bounded  by  tlie  ocean  and  not 
by  fixed  Unas,  as  ia  the  former  case,, 
ijie  grantor  had  lest  the  title  to  hie 
land  by  its  submergence,  and  that  hia 
grant  after  the  restoration  conveyed 
no  interest.  There  were,  however,  spe- 
cial circumstances  in  the  case,  and  the 
right  to  fellow  accretions  was  not  di- 
rectly involved. 

It  has  been  held  that  where  the  bank 
of  a  river  is  suddenly  washed  away, 
its  owner  does  not  lose  his  title  to  the 
locus  in  que,  but  if  subsequently  land 
is  formed  in  the  stream  over  the  pUtce 
where  the  land  formerly  was,  he  will 
have  the  title  to  it,  and  such  title 
cannot  be  claimed  by  the  owner  of  an 
island  on  the  opposite  side  of  the  river 
in  another  state,  by  the  mere  fact  that 
the  land  is  attached  by  accretion  to 
such  island  in  the  process  of  forma- 
tion. St,  Louis  V.  Rutz  (1890)  138 
U.  S.  226, 84  L.  ed.  941, 11  Sup.  Ct.  Rep. 
837,  affirming  (1888)  85  Fed.  188.  But 
in  that  case  it  appeared  that  the  island 
was  a  mere  mass  of  alluvial  deposits, 
and  had  traveled  for  more  than  a  mile 
from  one  state  into  another;  and  the 
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court  said  that  in  such  a  case  the  law 
of  title  by  accretion  can  have  no  appli- 
oation»  for  its  progress  is  not  imper- 
ceptible in  a  legal  sense. 

The  court  in  St.  Louis  v.  Rutz 
(U.  SO  supra,  said  that  the  right  to 
accretions  to  an  island  in  a  river  can- 
not be  so  extended  lengthwise  of  the 
river  as  to  exclude  riparian  proprie- 
tors above  or  below  the  island  from 
access  to  the  river. 

And  in  Mulry  v.  Norton  (1885)  100 
N.  T.  424,  53  Am.  Rep.  206»  3  N.  E. 
581,  affirming  (1883)  29  Hun,  660,  it  is 
said  that,  however  accretions  may  be 
commenced  or  continued,  the  right  of 
one  owner  of  uplands  to  follow  and  ap- 
propriate them  ceases  when  the  f  ormar 
tion  passes  laterally  the  line  of  his 
coterminous  neighbor.  In  that  case 
A  bar,  separated  from  the  mainland 
by  a  lagoon,  was  claimed  as  an  accre- 
tion by  the  owner  of  the  portion  of  the 
bar  where  the  formation  began.  It 
appeared  that  the  bar  merely  replaced, 
a  formation  which  had  been  in  part 
washed  away,  and  the  court  said  that 
the  owner  of  the  nucleus  of  the  bar 
could  not,  even  if  the  process  of  its 
enlargement  and  extension  was  ef- 
fected by  accretion,  claim  beyond  the 
point  where  such  accretion  began  to  be 
adjacent  to  the  property  of  adjoining 

Also  in  CrandaU  v.  Allen  (1898)  118 
Mo.  403,  22  L.RJ^.  691,  24  S.  W.  172, 
it  was  held  that  where  land  is  so 
situated  on  a  river  bend  that  the  cur- 
rent washes  away  a  portion  of  it  until 
former  nonriparian  land  becomes 
riparian,  and  then,  beginning  on  the 
shore  of  the  latter,  the  land  reforms 
until  it  extends  across  the  former 
line,  the  nonriparian  owner  will  not 
be  entitled  to  claim  the  whole  of  it, 
but  can  follow  it  only  to  the  former 


division  line  between  the  two  estates, 
if  the  effect  of  such  division  will  be 
to  give  the  former  riparian  owner  his 
original  water  front. 

The  reason  that  the  authorities  on 
the  present  question  are  not  agreed  in 
their  conclusions  seems  to  be  due, 
in  part  at  least,  to  the  confusion  of 
the  common-law  rule  above  referred 
to,  as  to  the  title  to  submerged  land 
on  its  reappearance,  with  the  rule  as 
to  the  right  of  a  riparian  owner  to  ac- 
cretions. It  will  be  observed  that  the 
annotation  does  not  cover  such  cases 
as  Chicago  v.  Ward  (1897)  169  IlL 
892,  38  L.R.A.  849,  61  Am.  St.  Rep.  185, 
48   N.    E.   927;    Randolph   v.   Hinck 

(1917)  277  IIL  11,  115  N.  E.  182;  Chi- 
cago Real  Estate  Bd.  v.  MuUenbach 

(1918)  184  lU.  App.  487,  and  Hughes 
V.  Bimey  (1902)  107  La.  664, 82  So.  30, 
which  present  the  question  of  the 'own- 
ership of  land  on  its  reappearance 
after  it  has  been  submerged,  but  do 
not  involve  the  question  of  the  right 
to  follow  accretions  over  former 
boundary  lines. 

And  the  rule  that  a  riparian  owner 
whose  land  is  in  part  washed  away 
is  entitled  to  new  land  forming  in  the 
same  place,  only  if  such  land  is  formed 
by  accretions  to  the  shore  line  of  his 
remaining  land;  is  supported  by  some 
cases  not  within  the  scope  of  the  pres- 
ent   annotation.      For    example*    see 
Frank  v.  C^ddin  (1906)  193  Mo.  890, 
112  Am.  St.  Rep.  493,  91  S.  W.  1067, 
holding  tiiat  a  riparian  owner  on   a 
navigable  stream,  whose  title  extends 
only  to  low-water  mark,  is  not  entitle<i 
to  an  island  subsequently  formed  with- 
in the  old  boundaries  after  a  part  of 
his  land  has  washed  away.   To  a  simi- 
lar effect,  see  Cox  v.  Arnold   (1895) 
129  Mo.  337,  50  Am.  St.  Rep.  450,  31 
S.  W.  592.  R.  E.  H. 
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JAMES  B.  SEWARD  et  aL,  Plff s.  in  Err.» 

V. 

W.  H.  JOHNSON,  Indmdually  and  as  Guardian  of  Boy  Henry  Anderson* 

OkUOunfUk  S%tpreme  Court  ^  Novetnber  196,  1919. 
(—  Okla.  — ^  186  Pac.  212.) 

Divorce  —  alimony  —  estate  of  wife  in  land  awarded  her. 

Section  4969,  Rev,  Laws  1910,  authorizes  and  empowers  the  district 
court  in  a  divorce  action,  where  the  wife  sues  the  husband  for  divorce,  the 
custody  of  their  minor  child,  and  for  permanent  alimony,  and  where  the 
wife  is  granted  a  divorce  on  account  of  the  aggression  of  the  husband^ 
and  awarded  the  exclusive  custody  of  their  minor  child,  and  the  court 
awarded  to  the  wife  as  perman^it  alimony  the  undivided  one*half  interest 
of  the  husband  in  a  tract  of  land  owned  by  them  jointly  for  the  support 
of  herself  and  the  minor  child,  held,  that  the  wife  took  all  the  title  of  the 
husband  in  and  to  said  land,  and  her  deed  to  the  same,  made  to  the  plain- 
tiffs after  said  decree  became  final,  conveyed  the  land  to  the  plaintiffs 
free  from  all  claims  of  said  minor  child  for  support  and  maintenance. 

{See  note  on  this  question  beginning  on  page  661.] 

■  ■ ■  ■■  1  I     a 

Headnote  by  JOHNSON,  J. 


Ebrob  to  the  District  Court  for  McClain  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to  recover  possession  of  certain 

land.    Reversed.  \ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  SharteU  Dudley,  &  Shartel,  is  ordered,  adjudged,  and  decreed  by 

for  plaintiffs  in  error :  the  court   that   defendant,   W.    H. 

The  divorce  decree  entered  nunc  pro  Johnson,  as  guardian  of  the  estate 

tunc  in  the  case  of  Anderson  v.  An-  ^f  jj^^y  H^nry  Anderson,  minor  child 

derson  vested  absolute  tltte  in  the  wife  j  ^  „    ^^    Anderson,  is  entitled 

to  the  real  estate  referred  to  therein,  a^  xiT            ^  «.**x*^xov*4,  *»  vi*vam«u 

and  their  minor  child  has  no  interest  f^  f^  possession  of  the  4  acres  of 

therein.  ^^^"  ^^®^  ^^^  herem,  and,  as  guar- 

Derritt  v.  Derritt,  —  Okla.  — ,  168  ^"^^  of  the  estate  of  said  minor 

Pac.  465;  Wame  v.  Wame,  36  S.  D.  child,  is  entitled  to  the  rents  and 

573, 166  N.  W.  60;  Poloke  v.  Poloke,  37  profits  on  the  undivided  one-half  in- 
Okla.   70,   180  Pac.   536,   Ann.   Cas.  .  terest  of  said  lands  awarded  to  Delia 

1915B,  793;  Davis  v.  Davis,  —  Okla.  May  Anderson,  for  the  support  of 

— 'i^^  £?^-i?^ '  Simpson  v.  Simpson,  herself  and  minor  child,  as  shown  by 

^PJ^  ^^'  ^  ^^'^i  167;  Pom.  Eq.  Jur.  the  order  nunc  pro  tunc  ordered  on 

§  1<^<^  5  Greenwood  V.  Greenwood,  96  ^j^^  yj^^t  day  of  February,  1916,  un- 

^la-l.  T  T^  rLk  J;-i  T  P  Po-.^  ^n.    til  said  minor  child  reaches  the  age 
Messrs.  L.  T.  Cook  ana  T.  r.  Face  for     ^m  i.,„^^4.,,  ^^^  «**.»—   ^^a  4-u^«.^  ;«  -. 

defendant  in  error.  2*  ^T'^H.'^^^  T®^V*"l*f  ^^^  It  ^ 

hen  hereby  declared  to  exist  on  that 

Johnson,  J.,  delivered  the  opinion  portion  of  land  in  controversy,  which 

of  the  court:  the   court  in   said    divorce   action 

The  plaintiffs  in  error  commenced  awarded  to  said  Delia  May  Ander- 

this  proceeding  against  the  defend-  son,  for  the  rents  and  profits  from 

ant  in  error  to  reverse  the  following  said  land,  for  the  support  of  said 

judgment  rendered  in  the  district  minor  child   until   said   child   has 

court  of  McClain  county  on  the  4th  reached  the  age  of  twenty-one  years, 

day  of  March,  1916 :    ''Wherefore  it  It  is  further  ordered,  adjudged,  and 
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decreed  by  the  court  that  plaintiffs 
herein  pay  the  costs  of  this  case." 

The  parties  will  hereinafter  be  re- 
ferred to  as  plaintiff  and  defendant 
as  they  respectively  appeared  in  the 
trial  court. 

The  judgment  was  reiidered  upon 
an  agreed  statement  of  facts.  The 
essential  facts  are  that  the  plaintiffs 
purchased  the  land  in  controversy 
from  one  Alta  Trautwein;  that  the 
latter  purchased  the  same  from  one 
Delia  May  Anderson,  who  was  at  the 
time  the  divorced  wife  of  Nels  An- 
derson, and  about  sixteen  months 
after  being  divorced ;  that  the  An- 
dersons, while  husband  and  wife,  ac- 
quired title  to  the  land,  a  deed  to 
which  was  taken  to  them  jointly. 

Mrs.  Anderson  sued  her  husband 
in  the  district  court  of  McClain 
county  for  divorce,  for  the  care  and 
custody  of  their  minor  child,  and  for 
permanent  alimony.  In  that  action 
the  plaintiff  was  granted  an  abso- 
lute divorce,  awarded  the  custody  of 
the  minor  child,  and  a  decree  for 
permanent  alimony ;  the  same  being 
the  land  in  c<Mitrov^*sy.  That  case 
was  docketed  in  said  court  as  fol- 
lows :  ''Delia  May  Anderson,  Plain- 
tiff, V.  Nels  Anderson,  Defendant. 
No.  1108.'' 

On  October  24,  1913,  the  follow- 
ing proceedings  were  had  in  said 
cause: 

"At  this  time  the  court  grants  de- 
cree of  divorce,  custody  of  minor 
child,  injunction  against  defendant, 
and  gives  plaintiff  farm  in  McCIain 
county,  grants  plaintiff's  attorneys 
judgment  against  defendant  in  the 
sum  of  $200  attorneys'  fees. 

''Recorded  in  Journal  4,  page  176, 
October  24, 191S.  W.  A.  Wilcoxson, 
Clerk,  District  Court." 

On  February  16,  1915,  a  journal 
entry  in  said  cause,  though  not 
signed  by  the  trial  judge,  granting 
the  plaintiff  an  absolute  divorce 
from  the  defendant,  awarding  to  her 
exclusive  custody  of  the  minor  child, 
Roy  Henry  Anderson,  and  perpet- 
ually enjoining  the  defendant  from 
interfering  witii  her  in  such  custody, 
and  after  making  findings  that  the' 
^fendant  was  the  owner  of  an  un- 


divided one-half  interest  in  the  land 
in  controversy  and  that  the  plain- 
tiff was  the  ownar  of  the  other  un- 
divided one-half  interest,  and  that 
the  same  was  mortgaged  for  $2»600 
in  favor  of  the  Alliance  Trust  Com- 
pany, made  the  following  order  and 
decree:  'It  is  further  considered, 
ordered^  adjudged,  and  decreed  by 
the  court  that  the  defendant's  un- 
divided one-half  interest  in  and  to 
the  above-described  real  estate  be, 
and  the  same  hereby  is,  set  aside  to 
and  vested  in  the  plaintiff  herein,  as 
her  own  individual  property  as  per- 
manent alincKmy,^  and  that  the  de- 
fendant be,  and  he  hereby  is,  devest- 
ed of  any  right,  title,  interest,  lien, 
or  estate  whatever  therein  or  there- 
to, and  that  said  defendant  be  and 
he  hereby  is,  perpetually  enjoined 
and  restrained  from  claiming  or  as- 
serting any  right,  title,  interest,  lien, 
or  estate  in  and  to  said  premises  or 
any  part  thereof  adverse  to  the 
plaintiff;  and  it  is  further  consid- 
ered, ordered,  adjudged,  and  decreed 
by  the  court  that  the  plaintiff  have 
judgment  against  said  defendant  for 
the  sum  of  $150  attorneys'  fees  and 
for  costs  of  this  action." 

And  thereafter,  on  March  2, 1916, 
another  journal  entry  of  judgment 
was  filed  in  said  cause  wherein  the 
court  made  findings  that  the  defend- 
ant was  owner  of  an  undivided  one- 
half  interest  in  the  land  in  contro- 
versy, and  that  the  plaintiff  was 
owner  of  the  other  undivided  one- 
half  interest  therein,  and  that  there 
was  a  mortgage  upon  the  premises 
for  $2,500  in  favor  of  the  Alliance 
Trust  Company,  and  that  the  plain- 
tiff waa  entitled  to  permanent  ali- 
mony, an  order  and  decree  granting 
the  plaintiff  absolute  divorce  and 
awaiding  her  the  custody  of  the 
minor  child,  and  enjoining  the  de- 
fendant from  interfering  with  such 
custody,  and  wherein  it  was  further, 
ordered  and  decreed  as  follows :  'It 
is  further  considered,  ordered,  ad- 
judged, and  decreed  by  the  court 
that  the  defendant's  undivided  one« 
half  interest  in  and  to  the  above- 
described  real  estate  be,  and  the 
same  is  hereby,  set  aside  to  and 
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vested  in  the  jdaintiff  herein  for  the 
support  of  plaintiff  and  her  minor 
child,  as  permanent  alimony,  and 
that  the  defendant  be,  and  he  hereby 
is,  devested  of  any  right,  title,  hiter* 
est,  lien,  or  estate  whatever  therehi 
or  thereto,  and  that  said  defendant 
be,  and  hereby  is,  perpetually  en- 
joined and  restrained  from  claiming 
or  asserting  any  right,  title,  inter* 
est,  lien,  or  estate  in  and  'to  said 
premises,  or  any  part  thereof,  ad- 
verse to  the  plaintiff ;  and  it  is  fut^ 
ther  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the 
plaintiff  have  judgment  against  said 
defendant  for  the  sum  of  9150  at- 
torneys' fees  and  for  costs  of  this 
action.      And    it    appearing    that 
through  mistake  and  error  said  or- 
der was  not  entered  of  record  in  the 
ofke  of  the  clerk  of  the  district 
court  of  said  coun^  on  the  24th  day 
of  February,  1913,  and  was  not  con- 
tained in  the  minutes  of  the  judge 
of  said  district  court  on  the  24th 
day  of  October,  1913,  and  it  appear- 
ing to  the  court  that  said  judgment 
of  the  court  should  be  entered  of 
record  in  the  office  of  the  clerk  of  the 
district  court  of  McGlain  county, 
Oklahoma,  as  of  the  24th  day  of 
October,  1913,  it  is  tiberefore  or- 
dered, adjudged,  and  decreed  by  the 
court  that  the  judgment  of  said 
court  as  above  set  forth,  and  found 
by  this  court  now  to  be  the  judgment 
of  the  said  court,  be  recorded  as  the 
judgment  of  said  court  as  of  the  24th 
day  of  October,  1913,  and  that  the 
said  record  be  corrected  to  and  in  idl 
things  show  the  rendition,  filing,  and 
recording  of  said  judgment  of  the 
court  as  above  set  forth  on  the  24th 
day  of  October,  1918,  the  same  as 
if  said  order  as  above  set  forth  had 
been  reduced  to  writing  and  record- 
ed in  full  in  the  office  of  said  district 
court  clerk  on  the  said  24th  day  of 
October,  1913.    To  which  judgment 
of  the  court  applicants  James  B. 
Seward  and  Mary  Seward  except. 
Exceptions  allowed   by  the  coiurt. 
James  B.  Seward  and  Mary  Seward 
are  hereby  given  ninety  days  to  pre- 
pare and  serve  case  made,  and  W. 
H.  Johnson,  guardian,  is  given  ten 


days  to  suggest  amendments  there- 
to; case  to  be  settled  on  five  days' 
notice.  Supersedeas  bond  fixed  at 
$100,  and  forty-five  days  given  in 
which  to  give  same.  F.  B.  Swank 
Judge.'' 

F>om  which  judgment  and  decree 
an  appeal  was  lodged  in  this  court 
and  is  still  pending,  the  number  of 
said  case  upon  the  docket  of  this 
court  being  No.  8,536.  See  Seward 
V.  Anderson,  ^-^  OUa.  — ,  186  Pac. 
215. 

The  plaintiffs  in  their  brief  make 
eight  assignments  of  error  as  fol- 
lows : 

"(1)  Irregularity  in  the  proceed- 
ings of  the  court,  by  reason  of  which 
plaintiffs  in  error  were  prevented 
from  having  a  fair  trial. 

''(2)  That  the  judgment  and  find- 
ings of  the  court  were  not  sustained 
by  the  evidence. 

"(3)  Errors  of  law  occurring  at 
the  trial  and  excepted  to  by  plain- 
tiffs in  error. 

''(4)  The  findings  and  judgment 
of  the  court  were  contrary  to  law. 

'^(5)  Were  contrary  to  the  evi- 
dence. 

''(6>  Judgment  not  supported  by 
the  evidence. 

''(7)  Ck>urt  erred  in  not  rendering 
judgment  for  plaintiff. 

''(8)  The  court  erred  in  overrul- 
ing motion  of  plaintiff  in  error  for 
a  new  trial." 

All  of  which  were  discussed  under 
one  proposition,  which  is  stated  as 
follows :  'That  the  divorce  and  de- 
cree entered  nunc  pro  tunc  in  the 
cause  of  Anderson  v.  Anderson  vest- 
ed absolute  title  in  the  wife  to  the 
real  estate  referred  to  therein,  and 
their  minor  child  has  no  interest 
therein." 

In  support  thereof  they  say :  **In 
a  divorce  proceeding,  where  an  ab- 
solute decree  of  divorce  is  granted 
the  wife  on  account  of  the  fault  of 
the  husband,  the  court  may,  under 
§  4969,  Rev.  Laws  1910,  set  aside 
to  vest  in  the  wife  as  permanent  ali- 
mony specific  real  property  of  the 
husband  and  devest  him  of  any  in- 
terest therein.    The  correctness  of 
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this  rule  is  unchallenged  in  this  pro* 
ceeding." 

C!ounseI  for  plaintiffs  in  error  state 
the  controversy  involved  as  follows: 
''Anderson  and  wife  jointly  owned 
the  real  estate  and  premises  in  con- 
troversy at  the  time  of  the  com- 
mencement of  the  divorce  suit  here- 
inbefore referred  to,  and  it  is  the 
contention  of  the  plaintiffs  in  error 
that  by  virtue  of  the  divorce  decree 
entered  nunc  pro  tunc  the  wife  was 
vested  with  the  husband's  interest 
in  this  property,  and  that  she  has  a 
perfect  right  to  convey  the  same, 
and  her  conveyance  passed  absolute 
title,  whereas,  upon  the  other  hand, 
it  is  the  contention  of  the  de- 
fendants in  ^Tor  that  under  this  de- 
cree the  child  has  an  interest  in  the 
rents  and  profits  from  this  property 
during  its  minority;  so  the  sole 
question  presented  is  the  proper 
construction  of  the  nunc  pro  tunc 
decree." 

Counsel  for  the  defendants'  state- 
ment of  the  controversy  involved,  as 
contained  in  their  brief,  is  substan- 
tially the  same,  as  follows:  ''The 
principal  question  involved  in  this 
case  is  whether  or  not  alimony 
awarded  to  a  wife  in  a  divorce  pro- 
ceeding for  the  support  of  herself 
and  minor  child  can  be  assigned  by 
the  wife  alone.  Of  course,  if  this 
court  should  decide  that  property 
awarded  to  a  wife  as  alimony  in  a 
divorce  proceeding  for  the  support 
of  herself  and  minor  child  is  assign- 
able, then  this  case  should  be  de- 
cided in  favor  of  plaintiffs  in  error, 
but,  on  the  other  hand,  if  this  court 
should  take  the  view  that  such 
property  is  not  assignable,  then  we 
take  it  that  it  will  be  the  duty  of 
the  court  to  decide  this  case  in  favor 
of  defendants  in  error.  This  case 
comes  to  this  court  upon  agreed 
statement  of  facts,  and  we  assume 
that  the  court  can  render  such  judg- 
ment as  is  proper  in  the  case." 

The  authority  of  the  trial  court 
in  a  divorce  proceeding  to  award 
permanent  alimony  to  the  wife  out 
of  the  property  of  the  husband  is  by 
virtue  of  §  4969,  Rev.  Laws  1910, 
which  is  as  follows:    "When  a  di- 


vorce shall  be  granted  by  reason  of 
the  fault  or  aggression  of  the  hus- 
band, the  wife  shall  be  restored  to 
her  maiden  name  if  she  so  desires, 
and  also  to  all  the  property,  lands, 
tenements,  hereditaments  owned  by 
her  before  her  marriage  or  acquired 
by  her  in  her  own  right  after  such 
marriage,  and  not  previously  dis- 
posed of,  and  shall  be  allowed  such 
alimony  out  of  the  husband's  real 
and  personal  property  as  the  court 
shall  think  reasonable,  having  due 
regard  to  the  value  of  his  real  and 
personal  estate  at  the  time  of  said 
divorce;  which  alimony  may  be  al- 
lowed to  her  in  real  or  personal 
property,  or  both,  or  by  decreeing 
to  her  such  sum  of  money,  payable 
either  in  gross  or  in  instalments,  as 
the  court  may  deem  just  and  equit- 
able. As  to  such  property,  whether 
real  or  personal,  as  shall  have  been 
acquired  by  the  parties  jointly  dur- 
ing their  marriage,  whether  the 
title  thereto  be  in  either  or  both  of 
said  parties,  the  court  shall  make 
such  division  between  the  parties, 
respectively,  as  may  appear  just  and 
reasonable,  by  a  division  of  the 
property  in  kind,  or  by  setting  the 
same  apart  to  one  of  the  parties,  and 
requiring  the  other  thereof  to  pay 
such  sum  as  may  be  just  and  proper 
to  effect  a  fair  and  just  division 
thereof." 

This  statute  has  frequently  been 
construed  by  this  court  to  the  effect 
that  it  meant  what  it  said.  In  the 
case  of  Johnson  v.  Johnson,  —  Okla. 
— ,  179  Pac.  599,  wherein  the  same 
question  as  here  was  involved,  the 
court  said:  "We  think  that  at  the 
time  the  judgment  was  rendered  the 
plaintiff  was  the  equitable  owner  in 
fee  of  the  40  acres  of  land  in  contro- 
versy, and  as  such  owner  had  the 
power  to  alienate  or  encumber  the 
same  at  will,  and  that  the  trial  court 
had  the  power  to  decree  the  same  to 
the  defendant  as  permanent  ali- 
mony and  future  support  for  her- 
self and  the  minor  children.  6er- 
mania  Nat.  Bank  v,  Duncan,  — 
Okla.  — ,  161  Pac.  1077;  Jones  v. 
Jones,  —  Okla,  — ,  L.R.A.1917E, 
921,  164  Pac.  468;  Davis  v.  Davis, 
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—  Okla.  — ,  ICl  Pac.  190;  Vick  v, 
Vick,  45  Okla.  412,  145  Pac.  815.'^ 

We  think  it  is  clear  that,  where 
an  award  for  permanent  alimony  is 
made  to  the  wife  from  the  real  es- 
tate owned  by  the  husband,  the  en- 
tire estate  in  the  land  owned  by  the 
husband  is  conveyed  to  the  wife, 
and  that  the  statute  supra  does  not 
confer  upon  the  court  the  power  to 
convey  the  real  estate  of  the  hus- 
band to  their  children.  The  court, 
however,  by  virtue  of  another  sec^ 
tion  of  the  statute,  has  the  power  to 
provide  for  the  guardianship,  cus- 
tody, support,  and  education  of  the 
minor  children  of  the  marriage, 
either  before  or  after  final  judgment 
in  a  divorce  action.  Section  4968 
of  the  statute,  supra. 

The  precise  question  here  in- 
volved is:  Where  such  an  award 
for  permanent  alimony  was  made  to 
the  wife  for  the  support  of  herself 
and  minor  child  from  the  land  of  the 
husband,  after  such  judgment  has 
become  final,  had  the  wife  the  pow- 
er to  sell  and  convey  the  land? 
Counsel  for  the  defendant  say  in 
their  brief:  "We  do  not  know  of 
any  decisions  of  the  supreme  court 
of  Oklahoma  that  has  decided  this 
question.^' 

They  take  the  position  that  the 
land  is  nonalienable  by  the  wife. 
They  cite  the  case  of  Foumier  v. 
Glutton,  146  Mich.  298,  7  L.R.A. 
(N.S.)  179,  117  Am.  St.  Rep.  638, 
109  N.  W.  425,  10  Ann.  Cas.  392, 
as  sustaining  their  contention.  In 
that  case  the  court  had  ordered  that 
the  husband  give  to  the  wife  as  per- 
manent alimony  the  sum  of  $1,000, 
and  awarded  to  her  the  custody  of 
the  minor  children.  The  wife  sold 
the  judgment  for  $200,  and  after- 
wards she  brought  suit,  joined  by 
the  children,  to  recover  from  the 
party  the  amount  of  the  award  on 
the  ground  that  decree  for  alimony 
is  nonassignable.  The  supreme  court 
of  Michigan  upheld  her  contention, 
and  in  an  opinion  by  Carpenter,  Ch. 
J.,  after  stating  the  oont^tion  made 
in  the  case,  said:  '"The  briefs  of 
counsel  and  my  own  research  have 
enabled  me  to  find  but  two  cases 
touching  the  question  of  the  assign- 
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ability  of  decrees  for  alimony,  viz. : 
Re  Robinson,  L.  R.  27  Ch.  Div.  160, 
53  L.  J.  Ch.  N.  S.  986,  51  L.  T-  N.  S. 
787,  33  Week.  Rep.  17,  and  Kemp- 
ster  V*  Evans,  81  Wis.  247, 16  L.R.A. 
891,  51  N.  W.  327.  Each  of  these 
cases  holds  that  such  a  decree  is  not 
assignable.  In  each  of  them  the  ah- 
mony  assigned  was  an  annuity  not 
yet  due.  While  the  circumstances 
•  distinguish  these  decisions  from  the 
case  at  bar,  it  cannot  be  said  that 
the  reasoning  upon  which  they  rest 
is  altogether  inapplicable  to  this 
case.'' 

Further  on  in  the  opinion,  and  as 
a  basis  therefor,  the  learned  judge 
said:  'It  is  based  on  the  ground, 
as  heretofore  stated,  that  the  exist- 
ence of  the  right  to  assign  frus- 
trates the  purpose  of  the  law  that 
alimony  shall  be  used  for  the  main- 
tenance of  the  wife,  or  of  the  wife 
and  children." 

This  section  of  our  statuto  was 
borrowed  from  Kansas  (Kan.  § 
4766;  Stat.  1893,  §  4560). 

The  supreme  court  of  that  ^ate, 
in  the  case  of  Greenwood  v.  Green- 
wood, 97  Kan.  380,  165  Pac.  807, 
syl.  2  thereof,  stated  as  follows: 
'^A  divorce  decree  providing  that 
i;here  is  hereby  set  apart'  to  plain- 
tiff 'as  her  separate  estate  as  and 
for  her  idimony,'  certain  realty  to 
be  held  by  her  *in  trust'  for  her  two 
children  until  the  younger  child  be- 
came of  age,  'and  at  the  expiration 
of  said  time,  or  upon  the  death  of 
both  of  said  childiren  before  said 
time,  the  title  of  said  property 
shall  vest'  in  plaintiff  'absolutely 
and  in  fee,'  being  utterly  barren  of 
any  description  of  the  nature  and 
purpose  of  the  trust,  failed  to  meet 
the  requirements  of  a  declaration 
of  trust." 

In  that  case  the  supreme  court  of 
California  is  quoted  with  approval 
in  the  case  of  Simpson  v.  Simpson, 
80  Cal.  237,  22  Pac.  167,  wherein  it 
was  said :  'When,  upon  a  decree  of 
divorce  in  favor  of  the  wife  for  ex- 
treme cruelty  and  habitual  drunk- 
enness of  the  husband,  the  home- 
stead property  is  awarded  to  the 
wife,  and  the  decree  declares  that 
the  propwi;y  so  awarded  to  her  is  to 
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'beheld  •  *  .  in  trust  for  her  sup- 
port, and  for  that  of  the  children  of 
the  parties/  no  definite  or  certain 
trust  is  created,  but  an  absolute  and 
unlimited  estate  in  the  homestead 
property  is  transferred  to  the  wife/' 

A  statute  of  Ohio  on  the  subject 
is  almost  identical  with  ours,  and 
the  supreme  court  of  that  state,  in 
the  case  of  Herron  v.  Herron,  47 
Ohio  St.  544,  9  L.R.A.  667,  21  Am. 
St.  Rep.  854,  25  N.  E.  420,  constru- 
ing the  statute,  wherein  the  facts 
are  similar  to  the  facts  in  the  instant 
case,  said:  ''The  legal  effect  upon 
the  allowance  was  to  grant  to  the 
wife  the  entire  interest  of  the  hus- 
band in  the  land.  It  was  not  neces- 
sary that  a  conveyance  should  be 
made,  because  the  decree  itself  op- 
erated as  a  conveyance,  and  the  title 
passed  to  the  wife  eo  instanti.  This 
transfer  of  title  was  not  by  any  act 
of  the  husband,  but  by  the  fiat  of 
the  court.  Hence  it  is  to  the  pur- 
pose of  the  court  we  must  look,  and 
not  to  the  purpose  of  the  husband. 
The  decree  is  not  difficult  of  con- 
struction. It  explains  itself.  The 
title  received  by  the  wife  was  as  full 
and  am]^e  as  though  a  conveyance 
from  the  husband  had  been  made, 
and  she  took  a  title  in  fee  simple. 
.  .  .  We  are  of  the  opinion  liiat 
the  decree  gives  the  wife  title  to 
the  land  as  a  purchaser,  and  that 
she  stands  in  regard  to  the  crop  of 
wheat  in  the  attitude  of  a  vendee  re- 
ceiving title  and  possession  from  a 
vendor,  without  reservation  as  to 
the  growing  crop,  and  h^ice  the 
husband  had  no  interest  in  the  crop 
after  the  decree,  and  no  right  to  en- 
ter upon  the  land  to  gather  if 

The  agreed  statement  of  facts 
sets  out  the  chain  of  title  of  the 
land  in  controversy,  showing  that 
the  parties  claim  the  same  from  a 
conmion  source,  and  contains  the 
following  stipulations:  "That  the 
above  suit  is  brought  by  plaintiffs 
to  recover  possession  of  said  4  or 
5  acres  of  land,  the  possession  of 
which  is  held  by  said  W.  H.  John- 
son, and  against  the  will  of  plain- 
tiffs James  B.  Seward  and  Mary 
Seward;  that  plaintiffs  rely  upon 
their  rights  to  the  possession  of  and 


title  to  said  land  bgr  virtue  of  their 
deed  from  Alta  Trautwein,  above  set 
forth,  and  by  virtue  of  a  deed  exe- 
cuted by  Delia  May  Anderson,  as 
above  set  forth,  and  by  virtue  of  the 
orders  of  the  court  as  above  set 
forth  in  this  stipulation ;  that  W.  H. 
Johnson  claims  a  right  to  the  pos- 
session of  and  title  in  said  land  by 
virtue  of  being  the  guardian  of  said 
Boy  Henry  Anderson,  a  minor,  and 
by  virtue  of  the  orders  of  the  court 
as  above  set  forth.  It  is  further 
agreed  that  said  W.  H.  Johnson  held 
possession  of  said  4  or  5  acres  of 
land  as  above  set  forth,  adversely, 
and  against  the  will  of  plaintiffs 
herein  at  the  time  this  suit  was 
filed,  and  has  ev^  since  held  said 
possession.  Prior  to  the  commence- 
ment of  this  action  plaintiffs  de- 
manded possession  of  said  land  of 
defendant,  and  same  was  refused." 
We  think  it  is  clear  from  a  care- 
ful examination  of  the  entire  record 
that,  by  virtue  of  the  orders  of  the 
court  awarding  her  as  permanent 
alimony  for  the  support  of  herself 
and  her  minor  child,  all  the  hus- 
band's interest  in 
the  land  was  con-  Divore»* 

veyed  to  the  wife,  S*  wwV"S*J:i« 
and  that  the  trial  awawied  Mer. 

court  erred  in  the 
judgment  rendered  herein  decreeing 
the  possession  of  the  4  acres  of  land 
sued  for  to  the  defendant,  W.  H. 
Johnson,  as  guardian  of  the  estate 
of  Boy  Henry  Anderson,  and  in 
awarding  to  the  said  defendant  the 
rents  and  profits  on  the  undivided 
one-half  interest  of  said  land,  and 
decreeing  a  lien  upon  the  same  in 
favor  of  the  defendant  until  the 
minor  reached  the  age  of  twenty- 
one  years. 

The  cause  is  therefore  reversed, 
and  judgment  is  rendered  in  favor 
of  the  plaintiffs,  quieting  their  title 
to  the  land  in  controversy  and  for 
all  costs  incurred  herein. 

Owen,  Ch.  J.,  and  Phchford,  Mc- 
Neill, Bailey,  and  Higgins,  JJ.,  con- 
cur. 

Petition  for  rehearing  denied, 
January  6,  1920. 
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ANNOTATION. 

Right  of  ¥rtfe  to  diipote  of  propefty  awarded  to  iier  as  support  for  herself 

and  difld. . 


Whether  a  wife  may  legally  dispose 
of  property  awarded  to  her  by  a  de« 
cree  for  alimony,  as  support  for  her- 
self and  child,  depends  entirely  on  the 
terms  of  the  decree.  The  question  has 
arisen  in  but  a  few  cases,  and,  since 
the  form  of  the  decree  has  varied  in 
each  instance  passed  on,  it  is  impossi- 
ble to  lay  down  a  general  rule. 

In  Simpson  v.  Simpson  (1889)  80 
CaL  2S7,  22  Pac.  167,  the  decision  de- 
pended on  the  construction  of  a  de- 
cree by  which  it  was  ordered  that 
"homestead  property  hereby  awarded 
to  the  plaintiff  be  held  by  her  in  trust 
for  her  support  and  for  that  of  the 
children  of  tine  parties  to  this  action.*' 
It  was  held  that  the  court,  in  render- 
ing the  decree,  did  not  intend  to  create 
a  trust,  or  to  limit  or  qualify  the  ab- 
solute assignment  of  the  property  to 
the  wife.  The  court  said:  '* Another 
consideration  tending  to  support  the 
construction  here  given  to  the  decree 
is  that  the  law  did  not  authorize  the 
court  to  assign  the  homestead  or  any 
equitable  interest  in  it  to  the  children, 
nor  to  the  wife  in  trust  for  any  pur- 
pose; and  in  the  absence  of  a  reason- 
ably clear  expression  to  the  contrary, 
the  court  must  be  presumed  to  have 
intended  to  act  within  the  scope  of  its 
authority,  and  not  to  exceed  it.  The 
authority  of  the  court,  in  actions  for 
divorce,  to  transfer  the  property  of 
either  party  to  the  other,  or  otheiwise 
to  dispose  6t  it,  is  purely  statutory; 
and  the  statute  did  not  authorize  the 
court  to  create  a  trust  in  the  home- 
stead or  community  property,  but  only 
to  assign  it  directly  to  the  innocent 
party  'absolutely  or  for  a  limited  pe- 
riod/ »• 

A  like  construction  was,  in  Green- 
wood V.  Greenwood  (1915)  96  Kan. 
691,  152  Pac  657,  rehearing  denied  in 
(1916)  97  Kan.  880, 155  Pac.  807,  given 
to  a  divorce  decree  which  provided 
that  the  wife  should  have  the  custody, 
maintenance,  and  education  of  two 
manor  children,  and  stipulated  that 
there  should  be  set  apart  to  her  as  her 


separate  estate,  as  and  for  her  ali- 
mony, a  certain  described  tract  of 
land,  to  be  held  by  her  in  trust  for  her 
two  minor  children  until  the  younger 
should  attain  her  majority,  at  which 
time,  or  on  the  death  of  both  children 
before  this  time,  the  title  to  the  prop- 
erty should  vest  in  the  wife  absolute- 
ly and  in  fee.  It  was  held  that  the 
decree  failed  to  meet  the  requirements 
of  a  declaration  of  trust,  since  the  na- 
ture and  quantity  of  the  children's 
interests  were  not  defined,  and  the 
manner  in  which  the  trust  was  to  be 
performed  was  not  described,  and  that 
accordingly  the  wife  had  a  power  of 
disposal.  The  court  said:  "The  di- 
vorce decree  was  very  indefinite  re- 
specting the  interests  the  ehildren 
were  to  have  in  the  land.  The  nature 
and  quantity  of  their  interests  were 
not  defined,  and  the  manner  in  which 
the  trust  was  to  be  performed  was  not 
described.  These  are  necessary  ele- 
ments in  the  declaration  of  a  trust, 
and  when  the  language  is  so  vague, 
general,  or  equivocal  that  they  are  left 
in  uncertainty,  the  trust  fails." 

The  same  result  was  reached  in 
Coffey  V.  Cross  (1918)  185  Ala.  86,  64 
So.  95,  wherein  it  appeared  that  the 
complainant  in  a  divorce  proceeding 
was  allowed  the  value  of  $5,000  out  of 
the  real  estate  of  her  husband,  "to  be 
laid  off  and  set  apart  as  hereinafter 
directed,  for  the  maintenance  of  her- 
self during  her  natural  life,  or  until 
she  marries  again,  and  for  the  support 
of  her  said  child  bom  of  the  wedlock 
of  complainant  and  defendant,  and,  in 
the  event  of  her  death  or  marriage,  the 
title  in  said  land  shall  vest  in  said  boy 
child  of  complainant  and  defendant, 
and  in  the  event  of  his  death,  should 
he  die  after  the  death  or  marriage  of 
his  mother,  it  shall  revert  to  complain- 
ant." It  was  held  that  by  the  terms  of 
the  decree  the  wife  was  vested  with 
the  fee-simple  title  to  the  land,  on 
condition  that,  if  she  died  or  married 
before  her  son's  death,  the  son  should 
take  a  life  estate  with  remainder  to 
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the  mother.  Likewise  in  the  reported 
case  (Seward  v.  Johnson,  ante,  645) , 
it  is  held  that  a  divorce  decree  provid- 
ing that  the  husband's  interest  in  cer- 
tain land  was  ''vested  in  the  plaintiff 
herein  for  the  support  of  plaintiff  and 
her  minor  child,  as  permanent  ali- 
mony,'' gave  a  fee  to  the  wife  so  that 
her  grantee  was  not  chargeable  with  a 
claim  of  the  minor  for  support. 

But  a  contrary  view  was  taken  in 
Arnold  v.  Arnold  (1910)  83  Kan.  639, 
112  Pac.  163,  rehearing  denied  in  113 
Pac.  147,  with  respect  to  a  decree  of 
divorce  which  granted  the  control  and 
custody  of  the  minor  children  to  the 
wife  during  their  minority,  and  fur- 
ther provided  that  the  legal  title  to  the 
homestead  real  estate  should  be  vested 
in  the  wife  "in  trust  for  and  to  the 
use  and  benefit  of  said  children  and 
any  that  may  be  hereafter  born  unto 
the  plaintiff  and  defendant,  or  the  sur- 
vivors of  them,  until  the  youngest  of 
said  children  of  the  survivor  shall 
come  to  the  age  of  maturity,  to  be  held 
and  used  as  the  home  of  the  plaintiff 
and  the  said  children  until  said  chil- 
dren or  the  youngest  survivor  of  them 
shall  come  to  his  majority."  It  was 
held  that  this  judgment  did  not  give 
the  title  to  the  mother  in  fee  simple, 
but  gave  only  the  use  of  the  property. 
The  court  said :  The  language  of  the 
decree  is  clear  and  leaves  no  room 
for  construction;  it  vests  the  legal 
title  in  her  as  trustee  for  the  use  and 
benefit  of  the  children  until  the  young- 
est shall  come  to  the  age  of  maturity, 
to  be  used  as  a  home  for  her  and  her 
children  until  that  time.     The  trust, 


the  use,  and  the  limitation  are  clearly 
stated." 

In  Bittier  v.  Myers  (1908)  S3  Ky. 
L.  Rep.  380, 109  S.  W.  1181,  it  appeared 
that  in  a  divorce  suit  the  husband  was 
ordered  by  the  decree  to  convey  to  the 
wife  for  life,  with  remainder  to  the 
children,  certain  described  property. 
Except  by  inference,  it  did  not  appear 
that  the  judgment  was  agreed  to  by 
the  parties.  At  a  subsequent  term  a 
consent  judgment  provided  for  the 
conveyance  of  the  property  to  the  wife 
in  fee  on  condition  that  she  release 
her  interest  in  certain  life  insurance, 
the  husband  agreeing  to  maintain  a 
certain  amount  of  insurance  for  the 
benefit  of  the  children.  It  was  held 
that  the  children  did  not  receive  a 
vested  interest  in  the  property  under 
the  terms  of  the  first  judgment,  since, 
under  statute,  the  court  did  not  have 
the  power  to  make  an  order  for  ali- 
mony, or  for  the  care  and  maintenance 
of  the  infant  children,  which,  in  effect, 
would  devest  the  husband  of  the  fee- 
simple  title  to  the  property,  but  that 
a  conveyance  by  the  husband  to  the 
wife,  pursuant  to  the  consent  judg- 
ment, vested  the  fee  in  the  wife;  and 
the  minor  children,  having  received  no 
vested  interest  under  the  first  judg- 
ment, and  having  obtained  a  greater 
interest  in  the  life  insurance  by  rea- 
son of  the  consent  judgment,  which 
greater  interest  equaled  their  interest 
in  the  real  property,  had  no  valid  ob- 
jection. 

The  right  to  assign  a  money  decree 
for  alimony  is  not  within  the  scope  of 
this  note.  W.  F.  P. 


STATE  OF  WASHINGTON,  Respt., 

V. 

INEZ  PETERSON,  Appt 

Wtuhtngton  Supreme  Court  (Dept,  ITo.  9) '^December  15,  1919, 

(—  Wash.  — ,  186  Pac.  264.) 

Larceny  ~-  obtaining  goods  in  name  of  another. 

1.  One  telephoning  an  order  to  a  store  for  goods  in  the  name  of  a  credit 
customer,  and  one  who  receives  the  goods  with  knowledge  that  the  pur- 


STATE  y.  PETERSON. 

(—  TFmA.  -*^  186  Poo.  i$h) 

poee  is  to  g«t  ihem  without  pajing  for  tliein»  are  equally  guilty  of  lareaiy 
by  false  pretenses. 

[See  note  en  this  qusstwn  beginning  im  page  6660 


»—  attempt  —  failure  to  deceive  owner 

~-  effect 

2.  One  may  be  convieted  of  attempt- 
ing to  obtain  goods  by  larceny  ttirough 
false  pretenses  by  telephoning  a  store 
and  ordering  goods  in  the  name  of  a 
credit  customer,  although  the  store- 
keeper is  not  deceived  and  attempts  to 
make  a  delivery  of  them  for  the  pur- 
pose of  entrapping  the  guilty  party. 

[See  11  R.  G.  L.  835.] 


Evidence  —-  telephone  conversation  —« 
attempted  larceny. 

8.  Upon  prosecution  for  larceny  in 
attempting  to  secure  goods  from  a 
merchant  in  the  name  of  a  credit  cus- 
tomer by  telephoning  an  order  for 
them,  the  telephone  conversations  are 
admissible,  although  accused  has  not 
been  directly  connected  with  them. 

[See  1  R.  a  L.  77.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Cour^  for  King 
County  (Smith,  J.)  convicting  her  of  an  attempt  to  commit  larceny  by 
fidse  pretenses.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


'    Hr.  Howard  O.  Durk,  for  appellant : 

The   evidence    was   insufficient   to 
show  attempted  grand  larceny. 

State  V.  Knowlton,  11  Wash.  512,  89 
Pac.  906;  State  v.  Bridgham,  51  Wash. 
21,  97  Pac.  1096;  State  v.  Kulbe,  67 
Wash.  21,  120  Pac.  510;  State  v.  EUi-. 
ott»  68  Wash.  603,  123  Pac.  1089;  26 
Gyc.  88;  17  R.  C.  L.  pp.  10. 14»  §§  9, 14; 
Edmonson  v.  State,  18  6a.  App.  283, 
89  S.  E.  189;  State  v.  Hull,  88  Or.  66« 
72  Am.  St.  Rep.  694,  54  Pac.  159;  To- 
polewski  V.  State,  180  Wis.  244,  7 
L.R.A.(N.S.)  756,  118  Am.  St.  Rep. 
1019,  109  N.  W.  1087»  10  Ann.  Gas. 
627;  State  v.  Loeb,  —  Mo.  — ,  190  S. 
W.  299;  People  v.  Proctor,  1  Gal.  App. 
521,  82  Pac,  551;  Lowe  v.  State,  44 
Fla.  449,  103  Am.  St.  Rep.  171,  82  So, 
956;  State  v. 'Waller,  174  Mo.  518,  74 
S.  W.  842 ;  Chalk  v.  State,  —  Tex.  App. 
— ,  18  S.  W.  864;  Love  v.  People,  160 
111.  501,  82  L.R.A.  189,  48  N.  E.  710; 
8  R.  G.  L.  §  292,  p.  281;  Clark  ft  M. 
Crimes,  2d  ed.  §  129;  Bishop,  Grim. 
Law,  7th  ed.  §  747,  p.  447;  People  v. 
Jaffa,  185  N.  Y.  497,  9  LJi.A.(Ni(.) 
263,  78  N.  E.  169,  7  Ann.  Gas.  848; 
State  V.  Stowe,  83  N.  J.  L.  14,  84  Atl. 
1063;  May  v.  Pennell,  101  Me.  516,  7 
L.R.A.(N.S.)286,  115  Am.  St.  Rep.  884, 
64  AtL  885,  8  Ann.  Cas.  861. 

With  no  proof  to  identify  defend- 
ant as  the  individual  with  whom  the 
store  conversed  over  the  telephone,  at 
the  time  the  merchandise  was  ordered, 
the  testimony  of  the  two  witnesses  as 
to  the  statements  then  made  was  in- 
competent and  immaterial. 

Young  V.  Seattle  Transfer  Go.  88 
Wash.  226,  68  L,R.A.  988,  99  Am.  St. 
B^.  942,  74  Pac.  875;  Dunham  v.  Mc- 


MichaeU  214  Pa.  485,  63  Atl.  1007; 
People  V.  McKane,  143  N.  Y.  455,  38 
N.  E.  950;  Murphy  v.  Jack,  142  N.  Y. 
215,  40  Am.  St.  Rep.  590,  86  N.  E. 
882 ;  Stepp  v.  State,  31  Tex.  Grim.  Rep. 
849,  20  S.  W.  763;  Planters  Gotten  Oil 
Go.  V.  Western  U.  Teleg.  Go.  126  Ga. 
621,  6  L.R.A.(NJ3.)  1180,  55  S.  E.  495; 
Willner  v.  Silverman,  109  Md.  841,  24 
LJft.A.(N.S.)  895,  71  Ati.  962;  Oher- 
mann  Brewing  Go.  v.  Adams,  85  111. 
App.  540;  Shawyer  v.  Ghamberlain, 
118  Iowa,  742,  86  Am.  St  Rep.  411,  84 
N.  W.  661;  12  Enc.  Ev.  478;  2  Jones, 
Bv.  §  211,  p.  211. 

The  mere  act  of  communicating  a 
false  pretense  to  an  intended  victim,  to 
obtain  money  or  proper^»  is  not  in 
itself  a  crime,  but  becomes  criminal 
only  when  it  has  the  effect  of  deceiv- 
ing. 

Ricks  V.  State,  15  Ga.  App.  645,  84 
S.  E.  86;  Chicago  v.  Westergren,  173 
III.  App.  562;  State  v.  Freeman,  103 
Miss.  764,  60  So.  774 ;  State  v.  Young, 
266  Mo.  728,  188  S.  W.  805;  State  v. 
Bttdaly,  —  Ma  -— ,  188  S.  W.  110; 
Mason  v.  State,  99  Neb.  221, 155  N.  W. 
895. 

Messrs.  Fred  C.  Brown  and  John  A. 
Prater,  for  the  State : 

The  crime  of  grand  larceny  would 
have  been  committed  had  not  defend- 
ant's false  pretenses  and  representa- 
tions been  discovered. 

Re  Rudebeck,  9S  Wash.  483, 168  Pac. 
980;  8  R.  C.  L.  277;  Clark  &  M.  Grimes, 
p.  177;  State  v.  McGilvery,  20  Wash. 
240,  66  Pac.  115. 

Testimony  of  the  telephone  convert 
sations  had  between  employees  of  the 
store  with  some  person  representinir 
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herself  to  be  Mrs.  Edgar  Ames  was 
admissible. 

8  R.  C.  L.  179;  State  v.  Baker,  69 
Wash.  589,  125  Pac.  1016;  State  v. 
Pettit,  77  Wash.  67,  187  Pae.  885. 

Fallerton,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellant  was  accused  by  in- 
formation of  the  crime  of  larceny, 
and  upon  a  trial  before  a  jury  was 
convicted  of  an  attempt  to  commit 
the  crime  of  larceny.  From  the 
judgment  and  sentence  pronounced 
upon  the  verdict  she  appeals. 

The  evidence  tended  to  show  the 
following  facts:  On  Deeembesr  24, 
1918,  some  woman  called  by  tele- 
phone the  merchandise  store  of  Mc- 
Dougall  &  Southwick  in  the  city  of 
Seattle,  and,  representing  herself  to 
be  Mrs.  Edgar  Ames,  a  person  whom 
the  employees  of  the  store  knew  to 
be  the  wife  of  a  member  of  a  ship- 
building company  of  the  city  named 
and  a  credit  customer  of  the  store, 
stated  that  she  desired  to  purchase 
and  have  sent  to  the  wife  of  a  sick 
employee  of  the  shipbuilding  com- 
pany certain  merchandise  as  a 
cSiristmas  present.  She  further 
stated  that  the  person  for  whom  the 
goods  were  intended  lived  out  of  the 
city  of  Seattle  near  the  town  of 
Kent,  and  inquired  whether  delivery 
could  be  made  to  her  there.  She 
WES  informed  that  the  delivery  wag- 
ons of  the  store  did  not  go  to  Kent, 
but  as  a  special  fttvor  to  her,  if  she 
desired  it,  a  wagon  would  be  sent  out 
to  make  the  delivery  on  Christmas 
morning.  The  woman  speaking 
then  said  that  there  waa  a  Miss  £1- 
lenfa^Eger  emphiyed  in  the  office  of 
the  shipbufldiag  company  who  lived 
at  Kent,  and  that  she  thought  pos- 
sibly she  might  induce  her  to  take 
the  package  out  to  Kent,  and  would 
call  the  atore  up  later  and  let  them 
know.  She  then  inqjuired  the  name 
of  the  person  speaking,  and  being 
given  the  name,  closed  the  tele- 
phone. Later  on  she  again  called 
th^^  store  and  inquired  for  the  per- 
son with  whom  she  had  previously 
talked.  On  being  pnt  in  eommuni- 
catioa  with  him  she  informed  him 
that  Miss  EUenberger  had  consented 


to  take  the  package  and  would  re- 
ceive it  at  the  interurban  depot  at 
4  o'clock.  The  person  answering  for 
the  store  was  the  superintendent, 
and  he  desired  her  to  give  the  place 
aid  number  of  the  telephone  at 
which  she  thmi  wae,  also  her  home 
address,  saying  he  would  later  imt 
her  in  communieaticm  with  the  mail 
order  department  of  the  store,  from 
which  her  order  could  be  more  con- 
veniently given  attention.  She  gave 
hei^  then  location  as  the  Y.  M.  C.  A. 
building,  the  telephone  number  of 
the  place  from  which  she  was  speak- 
ittH^  and  the  tdephone  numbef  of 
hw  home,  but  stated  that  she  ob- 
jected to  waiting,  as  she  was  very 
busy  and  desired  to  give  the  order 
immediately.  The  superintendent 
at  once  recognized  that  the  numbers 
given  were  not  the  numbers  of  the 
telephones  at  the  places  indicated, 
but  neverthdess  put  her  in  commu- 
nication with  anothar  employee  of 
the  store,  where  an  co^er  was  giy^i 
tor  merchandise  appropriate  for 
women's  wear  amounting  to  $26.10. 
Bbth  the  superintendent  and  the 
employee  taking  the  order  reached 
the  conclusion  that  it  was  not  Mrs. 
Ames  who  had  given  the  order,  and 
later  on  Mrs.  Ames  was  called,  when 
the  fact  was  positively  ascertianed. 
The  goods  ordered  ware  packed,  and 
aft  the  appropriate  time  sent  to  the 
depot  named  by  a  young  nuin  con- 
nected with  the  delfvery  department 
ot  the  store.  In  the  meantime  the 
poliee  department  of  the  city  was 
communicated  with,  and  detectives 
were  sent  to  the  depot  to  arrest  the 
persott  who  should  recdve  the  pack- 
age. When  the  messenger  reached 
tl^  dq^et  he  sought  to  deliver  the 
ptftdcage  to  the  station  agent.  The 
agent  declined  to  receive  it,  when 
the  appellmit  approached  the  count- 
er, and,  to  paraphrase  tlie  language 
of  the  messenger,  snatdted  the 
paclmge  out  of  his  hand.  Just  theaa. 
the  appellant  discovered  the  pres- 
ence of  the  city  detectives,  when  she 
dropped  the  package  and  walked 
back  to  a  seat  in  the  depot.  She  was 
then  arrested  and  tidcen  to  the  police 
station.     The   evidence  also    goes 


'     STATE  V. 

(—  Wash.  — , 

somewhat  minutely  into  the  conduct 
of  the  appellant  after  her  arrest, 
both  at  the  depot  and  at  the  poliee 
station.  This  we  shall  not  detail. 
Its  tendency  was  to  connect  the  ap- 
pellant with  knowledge  of  the  tele- 
phone messages  given  the  em- 
ployees in  the  store  earlier  in  the 
day. 

It  is  the  appeliani^s  first  conten- 
tion that  the  evidence  fails  to  con- 
nect the  appellant  with  the  person 
who  ordered  the  merchandise  over 
the  telephone.  There  was  no  direct 
evidence  of  the  fact,  it  is  true,  but 
the  indirect  evidence  to  our  minds 
hardly  leaves  the  matter  in  doubt. 
Her  conduct  at  the  time  of  the  at- 
tempted delivery  to  the  station 
agent,  her  subsequent  explanations, 
and  her  behavior  generally,  all 
tended  to  show  that  she  was  either 
the  person  who  telephoned,  or  that 
she  had  intimate  knowledge  of  the 

i^iTcen  —  *^*  ^^^  *^®  purpose 

obtmMn^  moadm  sought  to  be  accom- 
plished       thereby. 
Either      conclusion 
would  justify  the  verdict  of  the 
jury. 

A  further  contention  is  that  the 
facts  shown  do  not  constitute  an  at- 
tempt  to   commit   a   crime.     The 
argument  is  that,  since  the  em- 
ployees of  the  store  were  not  de- 
ceived by  the  false  pretense,  and 
since  they  did  not  part  with  the 
goods  because  thereof,  there  would 
have  been  no  crime  of  larceny  had 
the   appellant  procured  the  goods 
from   the  messenger  and  carried 
them  away,  and  that  the  rale  is 
there  can  be  no  attempted  crime  in 
eases  where  there  could  be  no  crime 
if  the  attempt  had  been  successful. 
But   this  argument  overlooks  the 
fact  that  the  attempt  to  deceive  by 
the  telephone  order  is  as  much  a 
part  of  the  offense  as  was  tkef  at- 
tempted  taking  and  asportation  of 
the  goods  at  the  depot.    Had  the 
rose  succeeded  in  its  entiretyt  there 
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woidd  have  been  a  consummated  of- 
fense, and  it  does  not  follow  from 
the   fact   that  the 
employees    of    the  mii^  t^ «< 


tn  nanie  of 
iotli«r. 


merchandise    house  SSVSt.^'^*'^ 

were   not   deceived 

there  is  taken  away  firom  the  trans* 

acticm  the  element  of  attempt  to 

deceive. 

A  further  contention  is  that  the 
court  erred  in  admitting  evidence  of 
the  telephone  conversations,  and 
erred  in  refusing  to  strike  the  evi- 
dence on  a  subse^iuent  motion  made 
to  that  effect;  The  objection  is  tiiat 
the  appellant  was  in  no  way  con- 
nected with  the  conversations.  Our 
conclusion  to  the  effect  that  the  evi- 
dence does  sufflcittitly  connect  the 
appellant  with  the  conversations  is 
probably  a  sufficient  answer  to  the 
objection,  but  the  evidence  was 
properly     admitted 

in   any   event     It  JSitSSST 
was  a  part  of  the  «oi«ve«i»ttom^ 

circumstances       of  fsr^^.^ 

the        transaction, 

necessary     to     im     understanding 

thereof,  and  as  much  entitled  ip  be 

shown  as  any  other  eircumstaficea 

connected  therewitii.    Its  probative 

effect  to  establish  the  appellant's 

guilt  depended  apon  the  evidenee 

connecting  her  therewith,  b«t  it  waa 

admissible  regardless  of  this  <iues- 

tion. 

As  explanatory  of  the  case  as  a 
whole  it  may  be  proper  to  add  that 
the  offense  of  obtaining  money  or 
property  hf  falM  pff^etMses  is  now 
denominated  huroeny  by  the  Crimi- 
nal Code  (Rem.  §  2601),  and  that 
under  the  expr&M  pi^viskms  of  the 
same  Code  a  person  informed 
against  for  a  consummated  offense 
may  be  convicted  of  an  attempt  to 
commit  the  offense  (id.  §  2268). 

The  judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Mount,  Tol- 
nuHi^  and  BeUsm,  JJ.»  concur. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
CoiiTersation  by  tdepkoiie  as  false  piMoBse. 


Apparently  there  is  but  one  case  in 
addition  to  the  reported  case  wherein 
a  prosecution  for  obtaining  money  or 
property  by  false  pretenses  was  based 
on  statements  alleged  to  have  been 
made  by  the  accused  over  the  tele- 
phone, both  cases  applying  the  general 
riile  (see  1  R.  G.  L.  p.  477)  that  com- 
munications made  by  telephone  stand 
on  the  same  footing  as  those  made  face 
to  face  provided  the  identity  of  the 
person  sought  to  be  charged  is  shown. 

In  People  v.  Ward  (1886)  3  N.  Y. 
Grim.  Bep,  488,  the  defendant  was 
charged  with  fraudulently  obtaining 
by  means  of  false  pretense  the  certifi- 
cation of  a  bank  check.  The  former 
cashier  of  the  bank  was  called  as  a 
witness  and  testified  that  he  called  the 
defendant  on  the  telephone  at  his  of- 
fice,  and  over  objection  he  was  allowed 
to  relate  the  substance  of  the  conversa- 
tion, in  which  were  made  the  state- 
ments on  which  the  prosecution  was 
based*  The  witn.ess  testified  that  he 
had  conversed  over  the  telephone  with 
the  defendant  several  times  before  the 
conversation  in  question,  that  he  was 
able  to  recognize  distinctly  the  defend- 
ant's voice,  and  did  recognize  it  on  this 
occasion.  On  appeal  it  was  held  that 
this  testimony  was  properly  admitted. 
'  To  the  same  effect  is  the  reported 
case  (STATE  V.  Pbtebson,  ante,  652) » 
where  the  defendant  was  accused  of 
the  crime  of  larceny  and  was  convicted 
of  an  attempt.  It  appeared  that  she 
ojrderd  by  telephone  goods  in  the  name 
of:  A  credit  customer  of  the  store.   An 


employee  of  the  store  was  allowed  to 
testify  to  the  substance  of  the  tele- 
phone conversation,  and  it  is  held  on 
appeal  that  this  testimony  was  admis- 
sible, but  that  its  probative  force  to 
establish  the  defendant's  guilt  depend- 
ed on  the  other  evidence  connecting 
her  with  the  conversation. 

Glosely  related  to  Uie  subject  under 
discussion  is  the  case  of  People  v.  An- 
dre (1909)  167  Mich.  862,  122  N.  W. 
98,  a  prosecution  for  obtaining  goods 
by  false  pretenses,  wherein  the  ques- 
tion arose  as  to  the  admissibility  in 
evidence  of  a  telephone  conversation 
between  the  complaining  witness  and 
another.  It  appeared  that  the  defend- 
ant had  made  a  false  bank  statement 
as  to  his  assets  and  liabilities,  and 
thereafter  referred  the  complaining 
witness,  from  whom  he  had  purchased 
a  bill  of  goods  on  credit^  to  the  bank 
for  information.  The  complaining 
witness  was  allowed  to  relate  a  con- 
versation which  he  had  over  the  tele- 
phone with  a  person  who  represented 
himself  to  be  the  cashier  of  the  bank, 
in  which  conversation  the  complain- 
ing witness  was  informed  of  the  state- 
ment made  by  the  defendant  to  the 
bank.  It  was  held  that  this  conversa- 
tion was  not  admissible  to  prove  that 
the  bank  statement  had  been  made,  but 
was  competent  to  prove  that  the  com- 
plaining witness  received  information 
from  an  apparently  authentic  source 
which  might  well  have  influenced  his 
action  in  selling  the  goods  to  the  de- 
fendant W.  F,  F. 


STATE  OF  SOUTH  CAROLINA,  Respt., 

V. 

ELIJAH  DOUGLAS  et  al.,  Appts. 

S^uih  Cmaf^Una  Suprmns  Ct^wrt'^ 'December  22 f  1919, 

(-.  S.  C.  — ,  101  S.  E.  648.) 

Homicide  —  juatifiabk  —  prevention  of  elopement. 

1.  A  man  and  his  son  have  the  right  to  stop  the  attempted  carrying 
out  of  a  conspiracy  to  steal  his  infant  daughter  for  the  purpose  of  marry- 
ing her  to  a  man  objectionable  to  him. 

[See  note  on  this  question  beginning  on  page  660.] 


STATE  V. 

(—  a.  0.  — , 

EvidoiM  —  henicide  *—  soYrMUidiiiff 
drciuMBtaiiMB. 

2.  Upon  prosecution  for  homicide, 
where  the  defense  is  that  deceased 
conspired  to  steal  the  infant  daughter 
of  accused  for  the  purpose  of  mar- 
riage, evidence  is  admissible  as  to  who 
brought  on  the  difficulty,  the  mental  at- 
titude of  the  parties  towards  each 
other,  and  the  general  circumstanoss 
surrounding  the  killing,  showing  the 
conspixmcy  and  that  deceased  was  at 
the  place  of  the  difflcul^  to  cany  o«t 
the  conspiracy. 

[See  18  B.  C.  L.  906J 

Homicide  —  right  to  i»eveiit  interf er« 
ence  with  elopement 
8.  One  accompanying  an  expedition 
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101  B.  M.  448.) 

to  carry  out  a  conspiracy  to  steal  an 
infant  for  the  purpose  of  marrying 
her  to  a  man  objectionable  to  her  fa- 
ther has  no  right  to  interfere  with 
members  of  the  family  who  attempt  to 
prevent  the  wrongful  act. 

—  defense  of  son. 

4.  A  man  may  take  life  in  defense 
of  his  son. 

[See  18  R.  C.  L.  836.] 

?— '  reasonable  doubt 

6.  One  accused  of  homicide  is  en- 
titled to  every  reasonable  doubt  on  the 
whole  case. 

[See  8  R.  C.  L.  218 ;  18  R.  C.  L.  908.] 

Jury  —  placing  witness  in  charge. 

6.  A  witness  should  not  be  put  in 
charge  of  the  jury  in  a  criminal  case. 


Appeal  by  defendants  from  a  judgment  of  the  General  Sessions  Circuit 
Court  for  Orangeburg  County  (Bowman,  J.)  convicting  them  respectively 
of  murder  and  manslaughter.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Wolfe  &  Berry  and  Brantley 
tt  Zeigler,  for  appellants: 

It  is  competent  to  show  a  conspiracy 
between  one  or  more  parties,  whether 
under  indictment  or  not,  if  reasonably 
connected  in  point  of  time  and  place, 
for  the  purpose  of  laying  a  foundation 
for  the  admission  of  testimony  estab- 
lishing or  tending  to  establish  any 
necessary  allegation  in  the  indictment 
or  in  the  plea. 

5  R.  C.  L.  1087;  State  v.  Ruck,  5 
Ann.  Gas.  976»  note;  State  v.  Thrailkill, 
71  S.  C.  140,  50  S.  E.  551;  State  v.  Mc- 
Daniel,  68  S.  C.  304,  102  Am.  St.  Rep. 
661,  47  S.  E.  384;  State  v.  Adams,  68 
S.  C.  421,  47  S.  E.  676;  State  v.  Smith, 
46  S.  C.  L.  (12  Rich.)  430;  State  v. 
Lee,  85  S.  C.  101,  187  Am.  St.  Rep. 
869,  67  S.  E.  141;  State  v.  Kennedy, 
85  S.  0.  158,  67  S.  E.  152. 

The  jury  should  be  instructed  that, 
while  the  plea  of  self-defense  must 
be  made  out  by  a  preponderance  of 
the  testimony,  yet  if  the  jury  enter- 
tain a  reasonable  doubt  upon  the 
whole  testimony,  considering  both 
that  of  the  state  and  of  the  defense, 
whether  or  not  such  plea  has  been  es- 
tablished by  such  required  preponder- 
ance, the  defendant  must  be  allowed 
the  benefit  of  such  doubt 

State  V.  Gadsden,  70  S.  C.  432,  50  S. 
E.  16;  State  v.  Latimer,  88  S.  G.  79,  70 
S.  E.  409;  State  v.  Anderson,  59  S.  C. 
230,  37  S.  E.  820;  State  v.  Way,  88  S. 
C.  846,  17  S.  E.  89;  State  v.  Way,  76 
S.  C.  94,  56  S.  E.  668;  State  v.  Hutto, 
8  A.L.R.— 42. 


66  S.  C.  454,  45  S.  E.  13;  State  v.  Lee, 
79  S.  C.  226,  60  S.  E.  524;  State  v. 
Strother,  84  S.  C.  504,  66  S.  E.  877; 
State  V.  Jones,  90  S.  G.  294,  78  S.  E. 
177. 

Messrs.  Thomas  M.  Raysor  and 
Adam  H.  Moss,  for  respondent: 

Testimony  of  Donnie  Barrs  was  in- 
competent to  establish  a  conspiracy, 
and  was  properly  rejected. 

State  V.  Kennedy,  85  S.  C.  153,  67 
S.  E.  152;  State  v.  James,  34  S.  C.  49, 
12  S.  E.  657;  Poole  v.  State,  45  Tex. 
Grim.  Rep.  348,  76  S.  W.  565;  Tetter- 
ton  V.  Com.  28  Ky.  L.  Rep.  146,  89  S.  W. 
8 ;  Edmonds  v.  State,  —  Ala.  App.  — , 
75  So.  873 ;  Consf ord  v.  State,  —  Ala. 
— ,  75  So.  335 ;  AUsup  v.  State,  16  Ala. 
App.  121,  72  So.  599;  State  v.  Roe,  — 
Mo.  — ,  180  S.  W.  881. 

The  judge  is  only  required  to  charge 
the  law  applicable  to  the  case  as  made. 

State  V.  Lee,  29  S.  C.  113,  7  S.  E.  44. 

And  the  judge  is  not  bound  to 
charge  the  jury  all  the  law  which 
might  under  any  circumstances  be  ap- 
plicable, but  only  such  principles  as 
are  applicable  under  the  evidence. 

State  V.  Dawkins,  32  S.  C.  17, 10  S.  E. 
772;  State  v.  Hutto,  66  S.  G.  449,  45 
S.  E.  13 ;  State  v.  Murrell,  33  S.  G.  83, 
11  S.  E.  682;  State  v.  Wyse,  83  S.  G. 
582,  12  S.  E.  566. 

Even  if  requests,  specifically  sub- 
mitted, presented  correct  propositions 
of  law,  there  is  no  error  in  refusing  to 
charge  them,  where  the  same  princi- 
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pies  have  already  been  presented  to 
the  jury  in  a  general  charge. 

State  V.  Bodie,  83  S.  C.  117,  11  S.  B. 
624;  State  v.  Glenn,  88  S.  G.  162,  70 
S.  E.  468;  State  v.  PowerSr  59  S.  G. 
200,  37  S.  E.  690;  State  v.  Aughtry, 
49  S.  G.  285,  26  S.  E.  619>  27  S.  E.  199; 
State  V.  Gannon,  52  S.  G.  452,  30  S.  E. 
589;  State  v.  Thompson,  76  S.  G.  116, 
56  S.  E.  789;  State  v.  Bethune,  86 
S.  G.  143,  67  S.  E.  466. 

It  was  not  error  to  put  Hall,  who 
was  a  material  witness  for  the  state, 
in  charge  of  the  jury  during  the  trial. 

State  V.  Way,  38  S,  G.  346,  17  S.  E. 
39;  State  v.  Nance,  25  S.  G.  172;  Mc- 
Garty  v.  McGarty,  38  S.  G.  U.  (4  Rich.) 
598;  Smith  v.  Gulbertson,  43  S.  G.  L. 
(9  Rich.)  106;  State  v.  Tindall,  44  S. 
G.  L.  (10  Rich.)  212;  State  v.  Bates, 
87  S.  G.  432,  69  S.  E.  1075;  State  v. 
Morphy,  33  Iowa,  270, 11  Am.  Rep.  122; 
20  R.  C.  L.  251;  State  v.  Wilson,  42 
Wash.  56,  84  Pac.  409,  7  Ann.  Gas.  418 ; 
Easterly  v.  Gater,  10  Ann.  Gas.  831, 
notes;  Chamberlain  v.  Trogden,  148 
N.  G.  139,  61  S.  E.  628,  16  Ann.  Gas. 
177;  17  Am.  &  Eng.  Enc.  Law,  1200; 
State  ▼.  Snyder,  20  Kan.  306;  People 
V.  Beverly,  108  Mich.  509,  66  N.  W. 
379 ;  State  ▼,  Rush,  95  Mo.  199,  8  S.  W. 
221 ;  State  v.  Rosencrans,  9  N.  D.  163, 
82  N.  W.  422 ;  Washington  v.  State,  19 
Tex.  App.  521,  58  Anu  Rep.  387;  State 
V.  Lockwood,  58  Vt.  378,  3  Atl.  539; 
State  V.  Flint,  60  Vt.  304,  14  Atl.  178; 
State  V.  Shores,  81  W.  Va.  491,  13  Am. 
St.  Rep.  876,  7  S.  E.  413;  Edwards  v. 
Territory,  1  Wash.  Terr.  196;  12  Gyc. 
670;  People  v.  Goughlin,  65  Mich.  704, 
82  N.  W.  905;  Reed  ▼.  Gom.  98  Va. 
817,  86  S.  E.  399;  Speer  v.  State,  57 
Tex.  Grim.  Rep.  297,  128  S.  W.  416; 
Galan  v.  State,  68  Tex.  Grim.  Rep.  200, 
150  S.  W.  1171;  Holmes  v.  State,  70 
Tex.  Grim.  Rep.  214.  156  S.  W.  1172. 

Mr.  E.  C.  Mann  also  for  respondent. 

Watts,  J.,  dellTered  the  opinion  of 
the  court: 

The  defendants  were  indicted 
for  murder  and  tried  before  Judge 
Ek>wman  and  a  jury  at  the  May- 
term  of  the  court,  1919,  for  Orange- 
burg county.  The  trial  resulted  in 
a  verdict  of  guilty  with  recommen- 
dation to  mercy  as  to  Elijah  Doug* 
las,  and  guilty  of  manslaughtar  as 
to  Otis  Douglas. 

After  sentence  both  appealed. 
The  exceptions,  11  in  number,  raise 
four  questions:    First,  exclusion  of 


competent  testimony.  The  appel- 
lants impute  error  in  excluding  the 
evidence  of  Donnie  Barrs  offered  on 
the  part  of  the  defendants.  The 
theory  of  the  defense  was  there  was 
a  conspiracy  between  Sanford  and 
Segrest  to  "steal"  the  daughter  of 
Douglas  for  the  purpose  of  nutr- 
riage.  The  evidence  shows  this 
daughter  was  under  eighteen  years 
of  age,  and  should  have  obtained  the 
consent  of  her  father  to  marry,  and 
was  not  entitled  to  obtain  a  mar- 
riage license  without  his  consent. 
The  defendants  had  the  right  to 
have    the    evidence 

of    this    witness,    in    homicide— snr^ 

order  that  the  jury  S;~1ISf5eV.'- 
might  determme 
the  question  as  to  who  brought  on 
the  difficulty,  and  whether  or  not 
the  defendants  were  without  fault 
in  bringing  it  on,  and  as  to  the  men- 
tal attitude  of  the  parties  one  to  the 
other,  and  to  throw  light  on  the  gen- 
eral circumstances  surrounding  the 
killing,  as  to  whether  or  not  the 
deceased  was  engaged  in  a  con- 
spiracy and  acting  in  concert  with 
Sanford,  by  a  prearranged  plan,  to 
take  the  daughter  of  Douglas  away 
from  her  father's  home  in  order 
that  she  might  marry  a  man  whom 
her  father  objected  to,  and  to  ascer- 
tain whether  the  deceased  was  casu- 
ally or  designedly  at  the  place  where 
the  difficulty  occurred,  whether  he 
just  happened  to  be  there,  or  wheth- 
a  he  was  there  by  prearrangement, 
all  of  which  the  defendants  were 
entitled  to  have  before  the  jury,  to 
throw  light  on  the  general  circum- 
stanees  surrounding  the  circum- 
stances. 

If  the  deceased  was  engaged  in 
carrying  out  an  unlawful  act  by  pre- 
arrangement and  design  on  his  part, 
acting  in  concert  with  the  others^ 
going  to  the  bouse,  or  near  it,  after 
dark,  for  the  purpose  of  assisting  in 
the  elopement  of  the  daughter,  un- 
der eighteen  years  of  age,  for  the 
purpose  of  marrying  her  to  a  man 
objectionable  to  the  father  and 
without  his  consent^  then  the  father 
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iMid  son  \9BM  cleiurly  witkbi  their 

iiistiflabi^.  .  to  stop  it  and  mre- 
jffJSit*-?  •'       ^ent  its  accomplish- 

ment.  It  was  for 
the  jury  to  say  whether  the  defend- 
ants went  out  for  tiiis  purpose  and 
whether  err  not  the  deceased  stopped 
them  or  obstructed  them.  The  evi- 
dence shows  deceased  was  beatincr 
the  son. 

From  all  the  evidence  in  the  ease 
no  other  inference  can  be  drawn; 
that  they  did  not  meet  by  aocideBt. 
It  was  for  the  jury  to  say  whether 
or  not  tile  deceased  was  not  there 
by  a  preconceived  agreement  with 
another  or  others^  to  assist  in  an 
unlawful  act  If  the  son  went  out 
to  prevent  his  sistar  from  eloping, 
and  not  to  raise  a  row,  then  he  was 
acting  wiUiin  his  rights.  If  he  was 
obstructed  or  stopped  by  the  de* 
ceased,  then  it  could  not  be  inferred 
that  he  br6ught  on  the  difficulty.  He 
was  engaged  in  a  lawful  act,  and  if 
deceased  was  there  by  a  precon- 
ceived agreement,  to  assist  in  par** 
ticipating  in  an  uidawf  ul  aet,  he  had 
no  right  to  obstruct  or  stop  the  de*' 

.  ^  fendants   or  either 

^la^inll?'^  of  them.  Both  de- 
SlSSTeJ;."''       fendants,        father 

and  son,  had  the 
right  to  prevent  the  elopement  of 
daughter  and  sister,  and  were  not 
to  be  prevented  by  strangers  en«* 
gaged  m  an  unlawful  act,  and,  if 
either  were  assaulted  nnder  the  cir- 
cumstonces,  they  had  the  right  to 
protect  themselves  and  to  protect 
each  other.  This  exception  is  sus- 
tained. 

The  second  group  of  exceptions 
complains  of  erroneous  instructions 
to  the  jury,  and  third,  of  refusal  to 
charge  certain  written  requests. 

The  requests  refused  should  have 
been  charged.  The  jury  were 
clearly  entitled  to  consider  the  plea 
of  self-defense.  If  Douglas  shot  in 
defense  of  his  son,  it  is  within  the 
province  of  the  jury  to  pass  on  that. 

A  father  or  son  has 

-defen.e  of  .•«.    ^^^  ^j^j^^  to  PTOtect 

each  other.  If  the  son  was  without 
fault  in  bringing  on  the  difficulty, 
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and  was  assaulted  under  soch  cir- 
cumstances as  would  justify  a  per^ 
son  of  ordinary  prudence  and  reason 
in  believing  he  was  in  immediate 
•  danger  of  loss  of  life,  or  receiving 
serious  bodily  harm,  from  which  he 
had  no  probable  means  of  escape 
by  retreat  or  otherwise,  then,  under 
circumstances  of  this  sort,  he  1ms 
a  right  to  take  life.  And  under 
similar  cireumstenoes  the  son  can 
kill  to  protect  his  .^eMoiMaiie 
father.  The  de-  *•"'**• 
fendants  were  entitled  to  eveiy  rea- 
sonaUe  doubt  on  the  whole  case, 
and  the  requesto  embodied  this 
principle,  and  requests  to  charge 
were  not  covered  by  his  HonoPs 
general  charge.  These  exertions 
are  sustained. 

The  fourth  group  of  exceptions 
complains  of  error  in  failure  to 
grant  new  trial  because  of  improper 
conduct  with  the  jury*  We  cannot 
say  under  all  the  facts,  as  brought 
out,  that  his  Honor  was  in  error,  or 

that    putting    the  j,^_p,.eto« 
witness  in  charge  of  witneM  i» 
.  the  jury  in  this  par-  ^''*"•• 
i  ticular  case  was  prejudicial  to  the 
defendants,  but  such  practice  gen- 
erally is  not  to  be  commeaded,  but 
to  be  condemned. 

I  In  the  trial  of  a  cause  involving 
human  life  or  any  other  felony  the 
trial  should  be  conducted  in  a  man- 
ner free  from  wrongdcnng,  or  even  a 
suspicion  of  wrongdoing.  This 
general  rule  should  prevail.  In  this 
case  the  exceptkns  are  overruled. 
Judgment  reversed. 

Gary,  Ch.  J.,  and  Gage,  J.,  concur. 

Hydrkk,  J.,  concurring: 

I  concur  in  the  result.  The  first 
exception  should  be  sustained  and 
the  eleventh  should  be  overruled, 
and  I  think  all  the  other  exceptions 
should  be  overruled,  because,  when 
considered  as  a  whole,  there  was  no 
error  in  the  charge  which  was  pre- 
judicial to  appellants.  Some  of  the 
requests  were  properly  refused  be- 
cause they  were  faulty  in  stotement 
of  the  law;  others  merely  restated, 
in  different  words,  propositions  that 
had  been  given  in  requests  that  had 
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been  charged,  or  in  the  general    court,  that  gLvrng  them  would  tend 
charge^  and  they  were  properly  re-    <»  confuse  the  jury, 
fused,  on  the  ground,  stated  by  the        Fraser,  J.,  concurs. 

ANNOTATION. 
Homidde  or  assault  in  attempting  to  preTent  dopemenL 


.  Search  has  failed  to  disclose  any 
cases  besides  the  reported  case 
(Statb  ▼.  Douglas,  ante,  667)  strict- 
ly  within  the  scope  of  the  title. 

The  following  cases,  however,  have 
been  cited  for  their  analogy: 

A  brother  has  not  only  the  right, 
but  it  is  his  duty,  to  resort  to  all 
reasonable  means  to  prevent  his  sis- 
ter, although  she  is  of  mature  years, 
from  having  unlawful  sexual  inter- 
course with  a  man,  provided  he  does 
not  commit  a  breach  of  the  peace  in 
attempting  to  prevent  them.  He  does 
not  have  the  right  to  use  physical 
force  to  prevent  their  cohabitation, 
unless  in  his  presence  and  after  he 
has  protested.  And  even  in  that  case 
he  can  only  use  such  physical  force 
as  is  reasonably  necessary  to  prevent 
the  act  of  sexual  intercourse.  But 
the  mere  fact  that  his  protest  or  his 
conduct  may  be  calculated  to  bring 
on  a  difficulty,  and  actually  does  have 
that  effect,  will  not  deprive  him  of 
the  right  of  self-defense,  in  case  he 
is  in  danger  of  losing  his  life  or  suf- 
fering serious  bodily  harm,  nor  is  he 
bound  to  retreat,  although  the  diffi- 
culty takes  place  on  the  land  of  the 
deceased.  State  ▼.  Burdette  (1919) 
r—  &  C.  — ,  101  S.  E.  664. 

A  father  may  protect  his  minor  fe- 
male child  from  seduction  or  debauch- 
ery, and,  if  necessary  to  prevent  the 
criminal  act»  may  slay  the  wrongdoer. 


Gossett  ▼.  State  (1906)  128  Ga.  481,  51 
&  E.  894 

If  the  killing  of  one  man  by  another 
is  necessary,  or  apparently  so,  to  a 
reasonable  person,  to  prevent  sexual 
intercourse  by  the  former  with  the  tat- 
ter's wife  or  daughter,  the  homicide  is 
justifiable.  Patterson  v.  State  (1910) 
184  6a.  264,  67  S.  E.  816. 

In  Alberty  v.  United  States  (1896) 
162  U.  S.  499,  40  L.  ed.  1051,  16  Sup. 
Ct.  Rep.  864,  where  it  appeared  that, 
prior  to  the  homicide,  the  deceased 
had  been  paying  such  attention  to  the 
defendant's  wife  that  it  caused  them 
to  separate,  it  was  held  that,  if  de- 
fendant found  the  deceased  trying  to 
obtain  access  to  his  wife's  room  in  the 
nighttime,  by  opening  a  window,  he 
had  the  right  not  only  to  remonstrate 
with  deceased,  but  to  employ  such 
force  as  was  necessary  to  prevent  his 
doing  so;  and,  if  deceased  threatened 
to  kill  him,  and  made  a  motion  as  if 
to  do  so,  and  put  him  in  fear  of  his 
life,  or  of  great  bodily  harm,  he  .was 
not  bound  to  retreat,  but  had  the  right 
to  use  such  force  as  was  neeossary  to 
repel  the  assault. 

And  it  is  held  in  Duncan  v.  State 
(1908)  171  Ind.  444,  86  N.  E.  641,  that 
a  man  has  the  right  under  the  law  to 
prevent  by  reasonable  means,  which 
include  apparently  physical  force  if 
necessary,  illicit  sexual  intercourse 
with  his  wife.  G.  V.  L 


J.  W.  THOMPSON,  Appt, 

V. 

R.  B.  DAY,  Sheriff  and  Tax  Collector,  et  al. 

L9uMana  Supreme  Court *^  yavemher  4,  19X8. 

(148  La.  1086,  79  So.  870.) 

Tta,  —  Ml  wrecked  vessel 
1.  A  vessel  engaged  in  overseas  trade  ceases  to  be  a  seagoing 

Headnotes  by  SoMMQtvnxE,  J. 
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when  it  is  wreckod  and  snnk  and  sold  by  the  owners  to  third  parties. 
It  then  becomes  sfanply  valuable  wreckage,  and  subject  to  assessment  and 
taxation  as  the  property  of  the  new  owners,  situated  within  the  state. 
[See  note  en  this  question  beginning  on  page  663.] 


— -  irregularities  —  what  considered. 

2.  Only  those  irregularities  charged 
against  an  assessment  of  property 
which  are  alleged  in  the  petition  will 


be  considered  by  the  court,  especially 
where  there  is  no  evidence  to  supp<Nrt 
the  irregularities  alleged  in  the  argu- 
ment. 


Appeal  by  plaintiff  from  a  judgment  of  the  Judicial  District  Court 
for  the  Parish  of  East  Baton  Rouge  (Brunot,  J.)  in  favor  of  defendants 
in  a  suit  to  enjoin  the  seizure  and  sale  of  a  certain  steamship  for  taxes. 
Affirvned* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  T.  Jones  Cross,  for  appellant :         liminary   injunction,   and   the   suit 

The  ship  in  question  did  not,  by  rea-     was   dismissed.     Plaintiff    has   ap- 


son  of  its  sinking  in  the  port  of  Baton 
Souge  in  1912,  and  remaining  partially 
submerged,  but  retaining  her  identity, 
become  incorporated  in  the  mass  of 
the  property  of  the  state  so  as  to  be- 
come liable  for  state  and  local  taxa- 
tion for  the  years  1915-1917. 

Teagan  Transp.  Co.  v.  Board  of  As- 
sessors, 69  I/.R.A.  431,  note;  North 
American  Dredging  Go.  v.  Taylor,  29 
L.ILA.(N.S.)  105,  note;  Old  Dominion 
S.  S.  Co.  V.  Virginia,  3  Ann.  Cas.  1100, 
note;  Johnson  v.  DeBary-Baya  Mer- 
chants' Line,  37  L.R.A.  518,  note;  Hays 
V.  Pacific  Mail  S.  S.  Co.  17  How.  596, 
15  L.  ed.  254;  Southern  P.  Co.  v.  Ken- 
tucl^,  222  U.  S.  63,  56  L.  ed.  96,  32  Sup. 
Ct.  Rep.  13 ;  Yost  v.  Lake  Erie  Transp. 
Co.  50  C.  C.  A.  511,  112  Fed.  746. 

Messrs.  A.  V.  Coco^  Attorney  Gren- 
era],  A.  J.  Thomas,  W.  Carmth  Jones, 
and  Hany  P.  Sneed  for  appellees. 

Sommerville,  J.,  delivered  the 
opinion  of  the  court : 

Plaintiff,  domiciled  and  residing 
in  St.  Louis,  Missouri,  enjoins  the 
seizure  and  sale  of  the  steamship 
Gut  Heil  for  taxes  for  1916,  1916, 
and  1917.  The  vessel  had  been 
rammed  and  sunk  in  1912,  and  has 
becai  lying  partially  submerged  in 
the  Mississippi  river  since  that  time, 
within  ihe  parish  of  East  Baton 
Rouge.  Plaintiff  became  the  owner 
in  November,  1916. 

Plaintiff  claims  exemption  from 
taxation  for  his  property  under  the 
Federal  and  state  Constitutions,  and 
he  alleges  irregularities  in  the  as- 
sessments thereof. 

There  was  judgment  in  favor  of 
the  defendants,  dissolving  the  pre- 


pealed. 

The  Constitution  provides  for  the 
taxing  of  all  property,  and  the  reve- 
nue statute  imposes  taxes  upon  all 
vessels  for  which  taxes  have  not 
been  paid  at  their  domicils. 

The  Gut  Heil  ceased  to  be  engaged 
in  overseas  trade  in  1912,  when  she 
was  rammed  and  sunk  in  the  Mis- 
sissippi river.  At  that  time,  she 
became  valuable  wreckage,  owned 
by  German  citizens,  who  subse- 
quently sold  her  to  others ;  and  she 
finally  became  the  property  of  the 
plaintiff. 

As  the  vessel  was  not  engaged  in 
overseas  trade  at  the  time  it  was 
assessed  for  taxation,  and  as  it  is 
not  alleged  or  shown  that  she  was 
registered  at  any  port  whatever,  or 
that  taxes  had  be^  paid  thereon  in 
any  place,  the  action  of  the  defend- 
ant in  assessing  the  property  is  not 
violative  of  the  commerce  clause  of 
the  Federal  Constitution.  The  as- 
sessment and  taxation  of  her  is  not 
an  interference  with  interstate  or 
foreign  commerce  to  any  extent. 

Until  the  vessel  has  been  raised 
and  she  is  engaged  in  interstate  or 
overseas  trade  and  commerce,  which 
may  now  be  her  true  condition,  she 
was  not  exempt  from  taxation  un- 
der the  amendment  of  the  state  Con- 
stitution. Act  No.  253,  p.  88,  Ex. 
Sess.  1917.  Only  ships  engaged  in 
overseas  trade  and  commerce,  and 
domiciled  in  a  Louisiana  port,  are 
exempted  from  taxation  under  the 
amendment. 


662 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R^ 


The  Gut  Heil  has  not  been  en- 
ga^  in  commerce  since  1912;  she 
has  not  been  a  vessel  incidentally 
or  temporarily  detained  in  the 
parish  of  East  Baton  Rouge  for  any 
cause.  Her  owners  took  or  sent  her 
there  for  the  purpose  of  commerce; 
but  after  she  was  sunk  and  had  be- 
come a  wreck  they  abandoned  their 
intention  of  engaging  her  further  in 
commerce,  and  they  sold  the  wreck. 
The     present     owner     bought     a 

wrecked  vessel,  per- 
v";3."  ^"«*'**  haps  with  the  inten- 

tion  of  raising  her 
and  engaging  her  in  overseas  com- 
merce ;  but  as  such  wreckage  she  is 
subject  to  taxation,  until  she  is  en- 
gaged in  overseas  trade, and  com- 
merce. 

In  argument,  it  was  stated  that 
the  assessments  were  supplemental, 
and  that  they  had  been  made  in  the 
name  of  an  unknown  owner  for  two 
of  the  three  years,  and  for  all  three 
years  on  the  roll,  instead  of  on  sepa- 
rate rolls  in  1917.  But  these  mat- 
ters were  not  alleged  in  the  petition, 

-irre««iaritie.  aud^  thcro  was  no 
-^hi^con-  evidence    on    these 

■   *'  points,    except,    in 

answer  to  the  question  by  the  coun- 
sel for  the  defendant,  "Did  you 
know,  at  the  time  she  was  assessed 
to  unknown  owners,  who  her  owner 
was  V  the  assessor  answered,  '1  did 
not.'' 

It  is  alleged  in  the  petition  that 
the  defendant,  the  tax  assessor,  "as- 
sessed said  steamship  for  the  years 
of  1915,  1916,  and  1917,  at  a  valua- 
tion of  *^100,000  for  each  of  said 
years.  .  .  .  That  the  assessment 
and  levy  of  said  taxes  upon  said 
ship  are  illegal,  null,  and  void  be- 
cause, under  the  manner  in  which 
said  assessment  and  levy  have  been 
made  by  the  assessor  of  the  said 
parish  of  East  Baton  Rouge,  no  re- 
view of  said  assessment  had  been 
had ;  the  owner  had  no  opportunity 
or  means  of  inspection  and  correc- 
tion of  said  assessment  and  levy; 
and,  particularly,  had  not  published 
a  notice  in  a  newspaper  published  in 
this  parish  that  the  listing  of  this 
property  has  been  completed  and 
the  estimated  valuation  made  there- 


in by  the  assessor,  and  that  said 
list  shall  be  exposed  in  the  office  of 
the  assessor/'  etc« 

Plaintiff  offered  no  evidence  ul 
support  of  these  allegations,  ex- 
cept to  examine  the  assessor,  as  on 
cross-examination;  and  he  testified 
that  the  property  was  listed  and 
valued  by  him  in  April,  and  that  the 
rolls  were  subsequently  submitted 
Ho  the  police  jury,  sitting  as  a  board 
of  reviewers,  who  reviewed  the  as- 
sessment rolls  for  1917  in  his  office. 
The  assessor  published  a  notice  in 
the  State-Times,  a  daily  newspaper 
published  in  the  city  of  Baton 
Rouge,  on  Wednesday,  May  2,  1917, 
notifying  "all  persons  liable  to  taxa- 
tion" that  the  assessment  rolls  had 
been  completed,  and  that  the  lists 
would  be  exposed  in  his  office  for 
inspection  and  correction,  for  a  term 
of  twenty  days  beginning  next  after 
ten  days'  notice  shall  have  expired. 
All  taxpayers  were  invited  to  ex- 
amine the  rolls  and  to  test  the  cor- 
rectness of  the  same  in  a  manner 
prescribed  by  law. 

A  similar  notice  was  published  in 
the  same  paper  August  22,  1917, 
stating  that  a  board  of  state  affairs 
had  officially  passed  on  thi^  assess- 
ments for  state  purposes,  and  that 
the  rolls  were  in  the  assessor's  office 
and  open  for  inspection  for  twenty 
days ;  and  taxpayers  were  notified  to 
examine  their  assessments  prior  to 
meeting  of  the  police  jury,  sitting 
as  a  board  of  review,  the  meeting  to 
be  held  September  11,  1917. 

The  irregularities  in  the  assess- 
ments as  set  forth  in  the  plaintiff's 
petition  were  disproved  by  the 
above-referred^to  evidence,  and  the 
assessments  must  therefore  stand. 

The  judgment  appealed  from  is 
affirmed,  at  appellants  cost. 

CNiell,  J.,  takes  no  part,  having 
been  absent  during  the  argument. 

Provosty,  J.,  absent  on  account  of 
illness,  takes  no  part. 

Dismissed  by  the  Supreme  Court 
of  the  United  States,  November  17, 
1919  (U.  S.  Adv.  Ops.  1919-20,  p. 
«5)  —  U.  S.  — ,  64  L.  ed.  — ,  40 
Sup.  Ct.  Rep.  56. 
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ANNOTATION. 
Where  wrecked  Tettel  tazaUe. 


The  rcyerted  cue  (Thompson  ▼« 
DAT,  aste,  €60)  seems  to  have  beea 
the  only  dae  to  have  determined  the 
situs  of  a  wrecked  vessel  for  purposes 
of  taxation,  but  the  decision  therein 
to  the  effect  that  a  vessel  owned  in  a 
foreiirn  conntry  and  engaged  in  trans- 
atlantic trade  ceased  to  be  a  seagoing 
vessel  when  wrecked  and  sunk  in 
Louisiana  waters  and  sold  to  a  local 
party,   but  then   is   simply  valuable 


wreckage  wiiich  is  subject  to  taxation 
as  the  property  of  the  purchaser  in 
the  state,  is  in  accord  with  the  gen- 
eral rule  that  property  is  taxable  in  a 
state  when  it  becomes  a  part  of  the 
mass  of  property  thereof*  Likewise, 
the  holding  conflicts  in  no  way  with 
the  rul^  that  a  vessel  may  acquire  an 
actual  situs  apart  from  the  place  of 
enrolment  and  registration  or  resi- 
dence of  the  owner.  6.  J.  C. 


JAMES  H.  BOOTH 

V. 

GEORGE  6CHEER,  Appt. 

Kan$as  Supreme  Ceurt  — *  Deoeniber  6,  i919* 

(105  Kan.  648,  185  Pac  898.) 

Sak  — -  doty  to  defend  action  agaiast  vendee. 

1.  Tbe  defendant  traded  a  stallion  to  plaintiff  and  warranted  the  animal 
to  be  sound.  The  plaintiff,  relying  upon  defendant's  representations  and 
warranty,  traded  the  stallion  to  a  third  person,  giving  his  subvendee  the 
same  sort  of  warranty  as  he  had  received  from  defendant.  The  third 
party  sued  tiie  plaintiff  for  breach  of  warranty.  Plaintiff  notified  defend- 
ant of  the  suit  and  requested  him  to  take  charge  of  the  defense.  Defendant 
declined.  Plaintiff  was  subjected  to  a  judgment,  and  in  this  action  seeks 
recoupment  against  the  defendant.  Held,  tiiat  the  defendant  was  not 
bound  to  defend  in  the  action  of  the  third  party  against  the  plaintiff,  nor 
is  he  concluded  I?y  its  result ;  his  warranty  to  plaintiff  was  personal ;  and 
he  may  defend  against  an  alleged  breach  of  his  warranty  without  regard 
to  the  consequences  which  flowed  from  the  suit  of  the  third  i){trty  on  a 
similar  alleged  breach  of  warranty  made  by  plaintiff  to  his  subvendee. 

[See  note  en  this  question  beginning  on  page  667.] 

*^-  warranty  —  right  of  remote  gran- 
tee.   •  the  original  vendor's  warranty  is  a  per- 
2.  Ordinarily  there  is  no  privity  of  sonal  obligation  between  him  and  his 

contract  between  the  original  vendor  own  vendee,  and  it  does  not  run  with 

of  personal  property  and  third  persons  the  property  like  covenants  concerning 

who  may  purchase  or  acquire  the  prop-  real  estate. 

erty  from  the  original  vendee;   and  [See  24  R.  C.  L.  159.] 

Headnotes  by  Dawson,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Brown 
County  (Stuart,  J.)  in  favor  of  plaintiff  in  an  action  seeking  recoupment, 
against  defendant,  of  an  amount  which  plaintiff  was  compelled  to  pay  a 
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third  party  in  an  action  against  him  for  breach  of  warranty  of  the  sound* 
ness  of  a  horse.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court* 


Mr.  W.  E.  Archer,  for  appellant: 

The  court  should  have  overruled 
plaintiff's  motion  for  judgment  and 
sustained  the  defendant's  motion  for 
judgment  on  the  general  verdict  and 
special  findings  of  fact. 

Billings  V.  Atchison,  T.  &  S.  F.  R.  Go. 
76  Kan.  325,  91  Pac.  72;  Osbum  v. 
Atchison,  T.  &  S.  F.  R.  Go.  75  Kan. 
746,  90  Pac.  289;  Glementson,  Special 
Verdicts,  p.  1313;  Leavenworth,  N.  & 
S.  R.  Go.  V.  Wilkins,  45  Kan.  680,  26 
Pac.  16. 

The  warranty  of  a  vendor  of  person- 
alty does  not  run  with  the  property. 

Dukes  V.  Nelson,  27  Ga.  468;  Smith 
V.  Williams,  117  Ga.  782,  97  Am.  St. 
Rep.  220,  45  S.  E.  394;  Roberts  v.  An- 
heuser  Busch  Brewing  Asso.  211  Mass. 
449,  98  N.  E.  96;  Post  v.  Bumham,  27 
G.  G.  A.  455,  55  U.  S.  App.  71,  83  Fed. 
79;  Walrus  Mfg.  Go.  v.  McMehen,  51 
L.R.A.(N.S.)  1111,  note;  Nelson  v. 
Armour  Packing  Go.  76  Ark.  852,  90 
S.  W.  288,  6  Ann.  Gas.  237 ;  35  Gyc.  370. 

Mr.  W.  F.  MeanSy  for  appellee : 

A  warrantor  who  has  been  duly  no- 
tified to  defend  a  sUit  will  be  bound 
by  the  result  thereof,  and  the  judg- 
ment rendered  in  such  action  will  be 
conclusive  against  him. 

8  Am.  &  Eng.  Enc.  Law,  206;  11 
Cyc.  1104;  Ghamberlain  v.  Preble,  11 
Allen,  370;  Jackson  ex  dem.  Vreden- 
burgh  V.  Marsh,  5  Wend.  44;  Salle  v. 
Light,  4  Ala.  700,  39  Am.  Dec.  317. 

Dawson,  J.,  delivered  the  opinion 
of  the  court : 

This  action  grows  out  of  an  al- 
leged breach  of  warranty  in  a  horse 
trade. 

The  plaintiff.  Booth,  traded  a 
stallion,  "Cranmore  King,*'  and  gave 
$650  in  cash  to  the  defendant 
Scheer,  for  a  stallion,  "Nig,"  and  a 
breeding  jack. 

Plaintiff  alleged  that  defendant 
represented  to  him  that  the  stallion 
^*Nig*'  v^ras  sound  and  healthy  and 
suitable  for  breeding  purposes,  and 
that  plaintiff  relied  thereon,  but 
that  such  representation  was  false 
and  fraudulent,  and  that  defendant 
made  such  statement  knowingly  and 
for  the  purpose  of  cheating  the 
plaintiff.  He  further  alleged  that 
three  days  after  making  this  trade, 


plaintiff,  still  believing  and  relying 
on  Scheer's  representations,  traded 
''Nig"  to  one  Earl  Walters  for  an 
agreed  value  of  $400,  and  in  that 
trade  he  represented  that  '"Nig" 
was  in  good  health  and  sound  phys- 
ical condition.  He  alleged  that 
"Nig"  was  not  a  sound  and  healtliy 
horse,  that  he 'was  a  windbroken 
"whistler"  of  little  or  no  value,  and 
soon  thereafter  Walters  sued  the 
plaintiff  for  damages  on  account  of 
the  false  representation  made  to  him 
by  the  plaintiff  Booth,  and  Booth 
notified  defendant  of  that  action  and 
requested  him  to  appear  and  take 
charge  of  the  defense.  This  Scheer 
failed  to  do,  and  Booth  hired  a  law- 
yer and  made  a  defense,  but  was 
defeated,  and  judgment  was  entered 
against  him  for  $250  and  interest. 
Plaintiff  prayed  for  recoupment 
against  Scheer. 

Defendant  admitted  the  trade, 
but  denied  the  misrepresentation, 
and  set  up  a  cross  claim  for  damages 
on  account  of  alleged  false  represen- 
tations of  Booth  touching  the 
soundness  of  "Cranmore  King.'' 

The  jury  returned  a  verdict  for 
$1  in  defendant's  favor,  and  an- 
swered certain  questions : 

(1)  Was  there  any  change  in  the 
condition  of  health  and  soundness  of 
the  stallion  traded  by  the  defendant 
Scheer,  to  the  plaintiff  Booth,  from 
the  time  the  defendant  traded  such 
stallion  to  plaintiff  until  the  plain- 
tiff traded  him  to  Earl  Walters? 

Answer:    No. 

(2)  Did  the  defendant  represent 
to  plaintiff  that  the  stallion  which 
defendant  traded  to  plaintiff  was 
sound  when  such  trade  was  made? 

Answer:    Yes. 

(3)  Did  the  plaintiff  believe  and 
rely  upon  such  representation  as 
being  true  when  he  traded  for  such 
stallion  ? 

Answer :    Yes. 

(4)  What,  if  any  sum,  do  you  al- 
low to  the  defendant  by  reason  of 
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any    allesred   unfloundiiess    of   the 
horse,  ''Cranmore  King  7'' 
Answer:   Nothing. 
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Special  questions  submitted  by 
defendant: 

(1)  Was  the  wind  of  the  stallion 
''Nig"  sound  at  the  time  defendant 
traded  him  to  plaintiff? 

Answer:    Yes. 

(2)  If  the  wind  of  said  stallion 
"Nig**  was  unsound  at  the  time  of 
the  trade,  did  the  defendant  know 
it? 

Answer :    No. 

Plaintiff's  motion  non  obstante 
•for  judgment  on  the  special  findings 
and  admitted  facts  was  sustained, 
and  judgment  was  entered  for  plain- 
tiff for  the  sum  he  had  to  pay  Earl 
Walters  in  the  action  which  Scheer 
had  declined  to  defends  Defend- 
ant's motion  for  judgment  on  the 
verdict  was  denied. 

The  defendant  appeals.  He  com- 
plains of  various  matters,  but  his 
chief  contention  is  that  a  warranty 
of  a  vendor  of  personalty  does  not 
run  with  the  property,  and  there- 
fore he  was  not  bound  by  the  judg- 
ment which  Walters  recovered 
against  plaintiff. 

The  question  presented  by  appel- 
lant has  not  heretofore  required 
much  attention  in  this  jurisdiction. 
In  Thisler  v.  Keith,  7  Kan.  App.  363, 
52  Pac.  619,  Thisler  and  Schneider 
sold  a  stallion  to  Coder  and  war- 
ranted it  to  be  sound.  Coder  sold 
the  horse  to  Keith  upon  the  same 
warranty.  The  horse  proved  to  be 
unsound.  Coder  assigned  to  This- 
ler and  Schneider  certain  notes 
given  by  Keith  for  the  horse.  They 
sued  Keith  on  the  notes,  and  he 
brought  a  cross  action  against  them 
for  a  breach  of  the  warranty  which 
they  had  given  to  Coder,  and  which 
in  similar  terms  Coder  had  given  to 
Keith.  Keith  prevailed  three  times 
before  a  jury,  and  the  late  court  of 
appeals  summarily  ended  the  con- 
troversy, so  far  as  the  cross  action 
was  concerned,  by  holding,  without 
discussion,  that  Thisler  and  Schnei- 
der were  not  liable  to  Keith  on  the 
warranty  of  the  horse  which  they 
had  given  to  Coder. 


The  gttieral  doctrine  contended 
for  by  appellant  seems  to  be  settled 

^,.,^this  country.  nMi^^^rm^ntr 
With  certam  excep — *ugi^t  ot  ra- 
tions like  warran-  *"***  »i-"tee. 
ties  in  the  sale  of  staple  or  trade- 
marked  goods  (Nixa  Canning  Co.  v. 
Lehmann-Higginson  Grocer  Co.  70 
Kan.  664,  70  L.R.A.  653,  79  Pac. 
141;  Roberts  v.  Anheuser  Busch 
Brewing  Asso.  211  Mass.  449,  98  N. 
£.  95 ;  Conestoga  Cigar  Co.  v.  Finke, 
144  Pa.  159,  13  L.R.A.  438,  22  AtL 
868;  Mazetti  v.  Armour  &  Co.  75 
Wash.  622, 48  L.R.A.(N.S.)  213, 135 
Pac.  633,  Ann.  Cas.  1915C,  140— 
and  some  of  these  cases  sound  more 
in  tort  than  in  breach  of  warranty) , 
the  rule  that  warranties  run  with 
the  property,  like  covenants  con- 
cerning real  estate  or  like  indorse- 
ments on  negotiable  paper,  does  not 
apply  in  successive  sales  of  ordinary 
chattel  property.  See  note  in  51 
L.R.A.(N.S.)  1111.  There  is  no 
privity  of  contract  between  the  ven- 
dor in  one  sale  and  the  subvendeea 
of  the  same  property  in  subsequent 
sales.  Although  the  warran^  may 
be  couched  in  the  same  terms  in  each 
successive  sale,  the  obligation  of  the 
warrantor  in  each  sale  is  personal 
to  his  own  vendee,  and  it  is  no  con- 
cern of  the  warranting  vendor  that 
his  vendee  may  have  been  subjected 
to  liability  by  a  reiteration  of  the 
same  warranty  in  a  later  sale  of  the 
property.  Each  seller  is  liable  for 
his  own  contract  and  to  the  extent 
thereof,  but  that  alone  will  not  de- 
termine his  prior  vendor's  obliga- 
tion to  him.  Every  succeeding 
vendor  takes  the  chances  on  his  own 
warranty ;  and  he  may,  without  hav- 
ing those  chances  foreclosed,  decline 
to  concern  himself  with  litigation 
which  arises  between  his  vendee  on 
a  similar  independent  warranty 
given  by  the  latter  to  a  subsequent 
vendee.  Smith  v.  Moore,  7  S.  C. 
.  209,  24  Am.  Rep.  479 ;  Smith  v.  Wil- 
liams,  117  Ga.  782,  97  Am.  St.  Rep. 
220,  45  S.  E.  394.  On  the  general 
doctrine  that  a  warranty  upon  the 
sale  of  personal  property  does  not 
run  with  the  property,  but  that  each 
reiteration  of  the  warranty  is  a 
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merely  personal,  independent  obli- 
gation between  each  warrantor  and 
his  personal  vendee,  and  creates  no 
obligation  on  the  part  of  the  original 
warrantor  to  subsequent  vendees, 
see  Nelson  v.  Armour  Packing  Co. 
76  Ark.  352,  90  S.  W.  288,  6  Ann. 
Cas.  237;  Van  Winkle  v.  Wilkins, 
81  Ga.  93,  106,  12  Am.  St.  Rep.  299, 
7  S.  E.  644,  24  R.  C.  L.  159,  161. 

In  35  Cy c.  370,  the  rule  is  stated : 
''Ordinarily  a  warranty  is  addressed 
to  some  particular  person,  and  the 
buyer  alone  can  avail  himself  there- 
of. A  warranty  on  the  sale  of  per- 
sonalty does  not  run  with  the 
property,  and  assignees  of  or  pur- 
chasers from  the  buyer  cannot  avail 
themselves  thereof  as  against  the 
original  seller,  unless  the  assignee 
or  purchaser  assumes  payment  of 
the  original  purchase  price,  or  the 
warranty  is  specifically  assigned  to 
the  second  purchaser,  or  by  a  usage 
of  the  trade  a  warranty  inures  to 
the  benefit  of  subsequent  purchas- 
ers.'* 

In  our  examination  of  the  law  of 
this  case  we  have  noted  traces  of  a 
doctrine  that  a  warranty  of  title 
sometimes  runs  with  personal  prop- 
erty (Boyd  V.  Whitfield,  19  Ark. 
447,  and  citations  therein;  23  Cyc. 
1272),  but  we  have  not  pursued  that 
inquiry,  as  we  have  only  to  consider 
a  warranty  of  soundness. 

The  soundness  of  a  horse  is  so 
much  a  matter  of  opinion,  and  is  so 
easily  affected  by  change  of  care,  or 
change  of  work,  or  of  feed,  water, 
or  weather, — surely  this  does  not 
yet  need  to  be  elaborated,  for  the 
generation  of  lawyers  and  judges 
who  are  also  experienced  horsemen 
has  not  yet  vanished, — ^that  it  would 
never  do  to  extend  or  apply  the  doc- 
trine of  warranties  of  title,  if  that 
doctrine  be  well  founded,  to  warran- 
ties of  soundness  to  run  with  so 
changeable  a  form  of  property  as  a 
stallion. 

From  the  foregoing  it  is  clear  that 
the  fact  that  the  plaintiff  was  sub- 
jected to  a  liability  on  his  personal, 
independent  warranty  to  his  sub- 


vendee  is  not  a  controlling  circum* 
stance  in  this  action  ^^^^  ^  ^^,^.^ 
against  the  defend-  Mtira  a««i»»t 
ant,  on  the  war- ""••*•*• 
ranty  of  the  latter  to  plaintiff.  The 
jury's  special  hidings  show  that 
the  stallion  ''Nig"  waa  sound  at  the 
time  defendant  traded  it  to  plain- 
tiff; consequently  defendant's  per- 
s<mal  warranty  to  plaintiff  was 
not  breached,  and  hence  defendant 
has  incurred  no  liability.  That  an- 
other jury,  in  another  case,  on  facts 
which  were  presumably  the  same, 
came  to  a  different  conclusion  as  to 
the  soundness  of  the  stallion,  is  one 
of  the  mischances  which  attend  the 
affairs  of  a  workaday  world  where 
men  do  not  always  see  alike. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions 
to  enter  judgment  for  defendant. 

Mason,  J.,  concurring  specially : 
I  agree  that  a  warranty  of  quality 
given  by  the  vendor  on  a  sale  of 
chattels  does  not  run  with  the  prop- 
erty. That  is,  a  buyer  from  the 
vendee  cannot  recover  from  the 
original  vendor  on  such  warranty, 
whether  or  not  he  received  a  similar 
warranty  from  his  immediate  ve^- 
or.  But  that  does  not  seem  to  me 
to  decide  the  question  in  contro- 
versy. 

A  warranty  of  title  to  personal 
property  does  not  run  with  the  prop- 
erty. 24  R.  C.  L.  169.  That  is,  a 
buyer  from  the  vendee  cannot  suo- 
cessf  ully  sue  the  original  voider  on 
his  warranty^  whether  or  not  he  re- 
ceived a  similar  warranty  from  the 
person  from  whom  he  purchaaed. 
But  the  recognized  rule  appears  to 
be  that,  if  the  buyer  of  personalty 
under  such  a  warranty  is  sued  by 
one  claiming  a  superior  title,  and 
loses,  the  vendor  is  concluded  by  the 
judgment,  if  he  was  given  notice 
and  an  opportunity  to  defend.  23 
Cyc.  1272,  1273;  24  Am.  &  Eng. 
Enc.  Law,  743 ;  24  R.  C.  L.  233 ;  15 
R.  C.  L.  1019.  The  only  reason  that 
I  find  given  by  courts  for  not  follow- 
ing the  same  practice  with  respect 
to  warranties  of  quality  is  that  a 
change  in  that  respect  might  have 
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tak^n  place  between  the  two  sales. 
Smith  V.  Moore,  7  S.  C.  209,  24  Am. 
Rep.  479,  dted  in  the  opinion,  and 
Morgan  v.  Winaton,  2  Swan,  472. 
In  the  present  case^  however,  it  was 
apecifically  found  thai  th^  had 
be^i  no  such  change.  It  may  be 
that  the  fact  that  ordinarily  a 
change  of  condition  would  be  in- 
volved is  a  suflScient  reason  for  not 
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applying  the  rule  at  all  in  this  situa- 
tion; or  the  reason  may  be  that  in 
the  nature  of  things  it  is  only  in  re- 
gard to  title  and  related  matters 
that  a  warranty  imidies  an  obliga* 
tion  to  defend.  I  concur  in  the  re- 
sult with  some  doubt,  but  cannot  see 
that  the  problem  is  solved  by  saying 
that  the  warranty  does  not  run  wil£ 
the  property. 
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Judgment  against  seOer  of  chatteb  for  breach  of  warranty  at  conclusive  upon 

prior  warrantor. 

New   Yorlc.  —  Bordwell   v.   Collie 
(1871)  45  N.  Y.  494. 

Warranty     of     souncUiess,     ooaditioa, 
qaality,  eto. 

It  follows  that  since  warranties  of 
soundness,  condition,  quality,  etc.,  of 
goods  or  chattels  are  personal  to  the 
warrantee,  if  he  subsequently  sells 
the  property  and  gives  a  similar  war- 
ranty, and  is  sued  for  a  breach  there- 
of, he  cannot  cast  the  burden  of  the 
defense  upon  his  warrantor,  and  if 
Judgment  is  rendered  against  him  in 
such  action  it  is  not  conclusive  against 
the  warrantor,  and  the  latter  may  show 
that  at  the  time  the  property  left  his 
possession  it  complied  with  the  war- 
ranty. This  is  the  holding  of  the  re- 
ported case  (Booth  v.  Scheer,  ante, 
663). 

It  is  also  the  holding  of  Morgan  v. 
Winston  (1852)  2  Swan  (Teniu)  472, 
a  case  very  similar  as  to  facts  to  the 
preceding  case.  The  case  involved  a 
warranty  of  the  soundness  of  a  slave. 
The  purchaser  having  sold  the  slave 
with  a  similar  warranty,  a  judgment 
was  rendered  against  him  for  the 
bveach  of  this  latter  warranty.  In  a 
subsequent  action  upon  the  original 
warranty,  it  was  held  that  the  plaintiff 
was  not  entitled  to  introduce  in  evi- 
dence the  record  of  the  judgment  re- 
covered against  him.  The  court  said 
that  evidence  of  this  judgment  was  not 
evidence  against  the  defendant  to 
prove  that  the  slave  was  unsound  at 
the  date  of  the  warranty;  nor,  that 
fact  appearing  by  proof  aliunde,  was 
it  the  measure  of  damage  to  which  the 
plaintiff  was  entitled.     For  the  dis- 


Im  gemeral. 

It  is  a  general  rule  that  warranties 
relating  to  the  quality,  condition,  or 
soundness  of  chattels  or  goods  do  not 
inure  to  the  benefit  of  subsequent  pur- 
chasers of  the  property,  but  they  are 
personal  to  the  warrantee.  Cases  of 
this  character  are  not  wil^in  the  scope 
of  the  note,  and  it  is  not  exhaustive  of 
such  cases.  The  following  are  re* 
f erred  to  as  supporting  this  rule: 

United  StatecL  —  Post  v.  Burnham 
(1897)  27  G.  C.  A.  455,  55  U.  S.  App. 
71,  83  Fed.  79;  writ  of  certiorari  de- 
nied in  (1898)  169  U.  S.  735,  42  L.  ed^ 
1215,  18  Sup.  Gt.  Rep.  945. 

Arkansas. — Nelson  v.  Armour  Pack- 
ing Go.  (1905)  76  Ark.  352,  90  S.  W. 
288,  6  Ann.  Gslb.  237 ;  Boyd  v.  Whitfield 
(1858)   19  Ark.  447. 

Connecticut — ^Welshausen  v.  Charles 
Parker  Go.  (1910)  83  Gonn.  231,  76  Atl. 
271. 

Florida.— Kendig  v.  Giles  (1860)  9 
Pla.  278. 

Cieorgfa.  —  Broughton  v.  Badgett 
(1846)   1  Ga.  75;  Smith  v.  WilHams 
(1903)   117  Ga.  782,  97  Am.  St.  Rep. 
220,  45  S.  E.  394. 

Illinois.  —  Zuckermann  t.  Solomon 
(1874)  73  111.  130. 

Iowa.  —  Fulton  Bank  v.  Mathers 
(1918)  183  Iowa,  226,  166  N.  W.  1050. 

Kansas.— Thisler  v.  Keith  (1893)  7 
Kan.  App.  363,  52  Pac.  619. 

Kentacky.   —  Prater   v.   Campbell 

<1901)    110   Ky.   23,   60  S.   W.   918; 

Asker  Lumber  Go.  v.  Gomett  (1900)  22 

Ky.  L.  Rep.  569,  56  L.R.A.  672,  58  S.  W. 

488. 

MissoarL — Ranney  v.  Meisenheimer 
(1895)  61  Mo.  App.  434. 
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ease  at  those  different  periods  of  time 
might  not  have  been  the  same,  or  con- 
tinuous, and  if  it  were,  the  defendant 
was  not  notified  and  required  to  de- 
fend. It  will  be  noted  that  this  case 
goes  further  in  extending  the  rule 
than  the  BOOTH  Case,  which  merely 
holds  that  the  judgment  against 
the  original  purchaser  was  not  con- 
clusive in  an  action  by  the  orig- 
inal buyer  against  the  person  from 
whom  he  purchased  the  property. 
The  Morgan  Case  holds  that  the 
judgment  rendered  against  the  orig- 
inal purchaser  upon  the  subsequent 
warranty  which  he  gave  when  he  sold 
the  property  was  not  admissible  in 
evidence  in  his  behalf,  in  an  action  by 
him  for  a  breach  of  the  warranty  given 
when  he  purchased. 

In  Ft.  Worth  Grain  &  Elevator  Co. 
V.  Walker  Grain  Co.  (1914)  —  Tex. 
Civ.  App.  — ,  168  S.  W.  470,  it  appeared 
that  a  car  of  grain  was  sold  under  a 
warranty  as  to  quality;  the  seller  pur- 
chased a  car  with  a  similar  warranty, 
to  fulfil  the  sale.  Upon  being  sued  for 
a  breach  of  this  warranty,  he  set  up 
these  facts,  and  asked  that  the  person 
from  whom  he  purchased  be  made  a 
party  thereto,  and  that,  if  judgment 
were  rendered  against  him  on  the  sub- 
sequent warranty,  judgment  be  ren- 
dered ov^r  against  such  additional 
party  on  the  original  warranty;  the 
additional  defendant,  or  interpleaded 
defendant,  appeared  in  the  action  and 
made  a  defense;  judgment  was,  how- 
ever, rendered  against  both  defend- 
ants, the  judgment  being  separate  as 
to  each  warranty.  The  original  buyer 
having  settled  by  compromise  with  the 
person  to  whom  he  sold,  the  orig- 
inal seller,  having  refused  to  enter 
into  the  compromise  and  having  ap< 
pealed  from  the  judgment  against  him, 
and  being  cast  upon  this  appeal,  was 
held  not  entitled  to  the  benefit  of  the 
favorable  compromise  made  by  the 
purchaser,  but  to  be  liable  for  the  en- 
tire amount  of  the  judgment  originally 
awarded  against  him,  with  interest, 
costs,  etc. 


Wmatrmmtr  of  title. 

It  has  been  held  that  the  seller  of 
personal  property  is  bound  to  make 


good  to  the  purchaser  his  losses  result- 
ing from  breach  of  the  implied  war- 
ranty of  title;  hence,  if  the  purchaser 
of  any  subsequent  vendee  is  sued  in 
replevin  or  trover,  or  in  any  action 
involving  the  question  of  title,  and  he 
gives  notice  to  his  vendor  of  the  pen- 
dency of  the  action  and  its  nature,  a 
judgment  rendered  against  the  orig- 
inal purchaser  is  conclusive  evidence 
against  him.  If,  however,  no  notice  is 
given,  it  is  not  conclusive  against  him, 
and  he  may  show  that  the  original  pur- 
chaser, in  a  suit  against  him  on  his 
warranty,  ought  not  to  recover  the 
amount  paid,  because  the  previous 
case  was  not  properly  defended,  and 
judgment  was  suffered  unnecessarily. 
Thurston  v.  Spratt  (1863)  52  Me.  202. 
The  court  said :  "It  can  make  no  dif- 
ference that  there  are  intermediate 
purchasers  and  that  the  suit  is  against 
the  last  one,  if  the  question  of  title  is 
the  sole  matter  in  controversy.  .  .  . 
The  law  will  not  tolerate  a  succession 
of  long  lawsuits  to  determine,  as  in 
this  case,  the  title  to  a  single  horse^ 
in  all  of  which  precisely  the  same  issue 
is  to  be  tried,  when  all  the  parties 
have  had  due  notice  and  an  oppor- 
tunity to  defend.  It  requires  that 
every  warrantor  who  is  notified  shall 
act  at  once  in  defending  himself,  or 
in  aiding  the  party  sued  to  defend 
the  action.  This  is  the  rule  in  real 
actions.  .  .  .  Where  there  is  a 
succession  of  transfers,  and  judgment 
against  the  last  holder,  and  noticea 
to  all  the  vendors,  it  may  be  competent 
for  the  first,  or  any  seller,  to  show 
that  the  defect  in  the  title  arose  after 
he  sold  the  property,  and  that  there- 
fore he  had  no  interest  in  the  deter- 
mination of  the  question  tried.  How- 
ever this  may  'be,  the  defect  in  the 
case  before  us  was  in  the  title  of  the 
defendant.  That  was  the  only  ques- 
tion in  issue.  He  was  notified  and 
did  nothing  to  aid  in  the  defense. 
This  case  illustrates  the  wisdom  of 
the  rule.  After  being  notified,  he 
stands  by  and  keeps  to  himself  the 
facts  which  he  now  says  would  show  a 
right  in  him  to  sell  the  property.  If 
he  had  disclosed  them  or  testified  to 
them  at  the  trial,  the  result  might  have 
been  different.   He  allows  a  final  judg- 
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ment  to  puss,  by  which  the  other  inno- 
cent purehaeers  lose  the  property  and 
damages  and  costs,  and  now  asks  to  be 
allowed  to  prove  them»  when  it  is  too 
late  for  his  vendee  to  use  them  in  his 
defense."  . 

A  case, which  may  be  of  some  in- 
terest in  this  connection,  although  it 
was  a  sale  of  standing  timber,  is  Rust 
Land  &  Lumber  Co.  v.  Wheeler  (1911) 
111  C.  C:  A.  58,  189  Fed.  321.  In  this 
case  the  purchaser  notified  the  seller 


of  a  suit  against  him,  involving  the 
title  to  the  timber,  and  requested  him 
to  defend  the  suit.  This  request  was 
acceded  to,  but  the  defense  was  un- 
successful, and  judgment  was  ren- 
dered against  the  purchaser.  Under 
these  circumstances  it  was  held  that 
the  judgment  against  the  purchaser 
was  conclusive  upon  the  seller  in  a 
subsequent  action  by  the  purchaser 
against  him  upon  his  warranty  of  title. 

A.  G.  S. 


EPH  MEREDITH,  Appt., 

V. 

wiLUAM  H.  Mccormick. 

Miiohigan  Supreme  Court  ^  Deoeniber  93,  1Q1Q» 
(—  Mich.  — ,  175  N.  W.  280.) 

Landkurd  and  tenant  — •  lease  of  house  by  number  —  what  included. 

1.  A  lease  of  a  house  by  the  street  number  includes  only  so  much  of  the 
lot  upon  which  the  building  stands  as  is  necessary  for  the  complete  enjoy- 
ment of  the  building  for  the  purpose  for  which  it  was  let. 

{See  note  on  this  question  beginning  on  page  678.] 


Evidence  —  parol  -—  intention  as  to 
lease. 

2.  Upon  construction  of  a  lease  of 
a  house  by  street  number,  evidence  is 
not  admissible  of  the  intention  of  the 
parties  with  respect  to  what  is  in- 
cluded within  its  terms. 

[See  16  &.  C.  L.  708.] 

LandliMrd  and  tenant  —  right  to  use  of 
yard  in  rear. 

3.  A  lease  of  a  building  for  a  room- 
ing house  by  street  number  includes 
the  right  to  use  a  portion  of  the  yard 
in  the  rear  for  the  storage  and  sea- 
soning of  wood  to  be  used  as  fuel  in 
the  house. 

[See  16  R.  C.  L.  710,  711.] 


-—  use  of  walk  to  alley. 

4.  A  lease  of  a  house  by  street 
number  includes  a  right  to  use  of  a 
walk  leading  from  the  house  to  an 
alley  in  the  rear  for  the  purposes  of 
ingress  and  egress,  the  removal  of  gar- 
bage, and  other  lite  uses. 

[See  16  R.  C.  L.  716.] 

—  right  of  landlocd  to  naa  yard  f (ht 
garage. 

5.  A  lessee  of  a  house  by  street 
number  cannot  enjoin  the  erection  by 
the  landlord  of  a  garage  on  the  lot  in 
the  rear,  if  a  walk  to  furnish  access  to 
the  alley  in  the  rear  is  furnished  in 
lieu  of  the  walk  which  would  be  ob- 
structed by  the  garage. 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Wayne 
County,  in  Chancery  (Chester,  J.)  dismissing  a  bill  filed  to  enjoin  defend- 
ant from  builcBng  a  garage  upon  the  rear  of  certain  premises  alleged  to 
have  been  leased  to  plaintiff,  and  from  further  interfering  with  plaintiff's 
rights  as  tenant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Benjamin  &  Betzoldt,  for     the  building  is  situated  as  Is  necessary 


appellant: 

A  description  of  premises  in  a  lease 
of  a  building  by  the  street  number  in- 
cludes so  much  of  the  lot  upon  which 


to  the  complete  enjoyment  of  the  build- 
ing for  the  purposes  for  which  it  was 
let,  and  nothing  more. 
24  Cyc.  1024;  Kuschinsky  v.  Flani- 
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gan,  170  Mich.  245,  41  L.R.A.(N.S.) 
430,  186  N.  W.  362,  Ann.  Cas.  1914A, 
1228;  Patterson  v.  Graham,  40  111.  App. 
399,  140  111.  531,  30  N.  £.  460;  Oliver 
V.  Dickinson,  100  Mass.  114;  Houghton 
▼.  Moore,  141  Mass.  437,  6  N.  E.  517; 
Armstrong  v.  Crilly,  152  111.  646,  38 
.N.  £.  936. 

If  all  the  other  tenants,  occupants  of 
the  terrace,  including  defendant,  were 
tenants  in  common  of  the  entire  land 
in  the  rear  of  the  entire  terrace,  then 
no  one  of  the  cotenants  would  have 
the  right  to  exclusively  occupy  any 
portion  of  the  common  property; 
neither  would  he  have  the  right  to 
erect  any  buildings  or  structures  on 
any  or  part  of  the  common  properly, 
without  the  consent  of  all  the  other 
cotenants. 

38  Cyc.  17,  18;  Bell  v.  Reed,  199 
Mich.  35, 165  N.  W.  789;  Byam  v.  Bick- 
ford,  140  Mass.  31,  2  N.  E.  687;  Capen 
V.  Leach,  182  Mass.  175,  65  N.  E.  63; 
Bennett  v.  Clemence,  6  Allen,  18. 

Messrs.  Lodge  &  Brown  for  appellee. 

Stone,  J.,  delivered  the  opinion  of 
the  court : 

The  bill  of  complaint  herein  was 
filed  to  obtain  an  injunction  re- 
straining the  defendimt  from  build- 
ing a  garage  upon  the  rear  of  cer- 
tain premises,  alleged  to  be  leased 
to  the  plaintiff ;  also,  to  restrain  de- 
fendant from  interfering  with, 
moleating,  or  removing  any  wood  or 
other  materials  that  plaintiff  might 
put  on  the  premises  involved,  for 
his  awn  personal  use,  that  would  not 
interfere  with  the  use  of  said  prem- 
ises by  other  tenants.  The  plaintiff 
is  the  tenant  and  occupant  of  the 
house  and  premises  known  as  145 
Harper  avenue,  Detroit,  under  and 
by  virtue  of  a  written  lease  for  five 
years  from  the  Ist  day  of  April, 
1916,  wherein  Walter  W.  Smith  was 
the  lessor  and  the  plaintiff  was 
lessee.  The  defendant  has  suc- 
eeeded  to  the  rights  of  Smith  in  the 
premises.  The  written  lease  con- 
tains the  following  by  way  of  de- 
scription of  the  premises:  ^^he 
following  described  premises  situ- 
ated and  being  in  the  city  of  Detroit, 
county  of  Wayne,  and  state  of 
Michigan,  to  wit:  House  No,  145 
Harper  avenue,  .  .  .  for  the  term 
of  five  years  from  and  after  the  1st 


day  of  April,  1916,  on  the  terms  and 
conditions  hereinafter  menticmed,  to 
be  occupied  for  a  rooming  house/' 

The  8th  and  9th  pacagrapfas  of 
the  bill  of  comidaiiit  are  as  follows: 

''(8)  Your  petitioner  farther 
shows  that  for  the  purpose  of  his 
home,  and  in  order  to  supply  fuel  for 
next  winter,  he  has  caused  certain 
green  wood  to  be  piled  up  teDopo* 
rarily,  to  dry,  along  the  easterly 
line  of  said  premises,  and  east  of  the 
cement  walk  which  your  petitioner 
has  to  go  to  and  from  said  alley,  and 
that  said  William  H.  McCormick, 
the  present  owner,  def endimt  here- 
in, now  claims  that  your  petitioner 
has  no  right  to  leave  said  wood 
there,  or  to  use  the  back  yard  of 
said  premises,  and  has  removed 
some  of  the  wood  of  your  petitioner 
from  off  the  rear  end  of  said  lot,  or 
court. 

''(9)  Your  petitioner  further 
shows  that  the  said  Willi«n  H.  Mc- 
Gormick,  in  derogation  of  your  peti- 
tioner's rights  as  a  tenant,  has  torn 
down  the  easterly  and  rear  fence, 
has  cut  down  certain  shade  trees, 
and,  against  the  express  objection 
and  protests  of  your  petitioner,  is 
proceeding  to  build  a  large  garage 
on  the  rear  of  said  lot,  which  will 
occupy  more  than  400  square  feet, 
and  will  thereby  deprive  your  peti- 
tioner of  the  use  of  400  square  feet  of 
said  small  back  yard  or  court  which 
now  exists,  and  that  if  the  said  Wil- 
liam H.  McCormidc  is  permitted  to 
build  said  garage  it  will  interfere 
with  the  quiet  and  peaceful  posses- 
sion of  your  petitioner,  and  will  cut 
off  the  enjojrment  of  a  large  portion 
of  the  present  back  yard,  to  which 
he  is  lawfully  entitled,  which  loss 
cannot  be  fully  compensated  in  dam- 
ages, and  which  would  be  irrepara- 
ble.'' 

The  defendant.  By  his  answer, 
virtually  admito  the  acts  above 
charged,  but  claims  that  the  same 
were  not  in  derogation  of  any  of 
plaintiff's  rights,  and  denies  that 
plaintiff  has  acquired  any  rights  by 
reason  of  said  acts. 

The  testimony  was  taken  in  open 
court,  and  the  bill  of  complaint 


dismissed;  the  decree  stating  that 
the  defendant  have  pow^  and  au- 
thority to  proceed  with  the  erection 
of  the  structure  in  said  bill  of  com- 
plaint mentioned,  allowing  plaintiff 
access  to  the  alley  in  the  rear  of 
said  premises  by  the  4-foot  way 
mentioned  in  said  proofs. 

A  diagram  of  the  premises, 
known  as  Exhibit  2,  hereto  ap- 
pended, will  aid  in  an  understanding 
of  the  situation: 


ucMisrT  a.. 
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The  house  leased  and  occupied  by 
plaintiff  is  on  the  easterly  end  of  a 
terrace  of  houses  situated  on  the 
comer  of  Brush  street  and  Harper 
avenue,  and  there  are  three  separate 
and  distinct  houses  on  the  terrace 
facing  on  Harper  avenue  and  one 
facing  on  Brush  street.  The  width 
of  the  house,  No.  146,  is  30  feet. 
The  other  three  houses  in  the  ter- 
race are  occupied  by  the  defendant 
for  rooming-house  purposes,  and  in 
the  rear  of  No.  146  there  is  a  cement 
walk  that  goes  direct  from  the 
kitchen  door  to  the  alley  on  the 
north.  This  sidewalk  is  used  ex- 
clusively by  the  plaintiff  and  the 
occupants  of  his  house.  There  is 
another  cement  walk  on  Brush 
street  that  comes  around  the  rear 
for  the  accommodation  of  the  other 
three  houses,  including  the  one  on 


Brush  street.  The  other  tenants  in 
the  terrace  do  not  use  any  portion  of 
the  lot  in  the  rear  of  the  terrace 
east  of  the  line,  if  it  were  extended 
24  feet  from  the  east  line  of  the  lot. 
Plaintiff  has  used  exclusively  the 
entire  east  24  feet  of  the  lot  in  the 
Mar  of  No.  146  Harper  avenue.  He 
does  not  use  the  other  portion  of 
this  lot  west  of  the  24-foot  line. 
Plaintiff's  business  is  that  of  a  ce- 
ment paving  contractor,  and  he  had 
been  in  the  habit  of  storing,  for  a 
short  time,  wheelbarrows,  etc.,  on 
the  rear  of  the  lot,  in  what  he 
claimed  was  his  portion  thereof.  He 
also  piled  green  wood  on  the  rear 
end  of  the  lot,  between  the  sidewalk 
and  fence  on  the  east  line,  and 
would  leave  it  there  until  it  got  dry, 
and  then  would  put  it  in  the  base- 
ment of  No.  146.  Referring  to  the 
wood,  plaintiff  testified  as  follows: 
''This  spring  I  had  some  wood  pUed 
on  the  rear  end  of  this  lot,  between 
the  sidewalk  and  the  fence,  a  space 
of  about  4  feet  east  of  the  sidewalk. 
It  was  green  wood  sawed  in  2-foot 
lengths  for  the  grate.  I  put  it  there 
until  it  got  dry,  and  then  I  put  it 
in  the  basement.  While  that  wood 
was  there.  Dr.  McCormick  asked  me 
to  remove  it.  I  did  not  remove  it, 
and  the  doctor  started  some  pro- 
ceedings in  the  circuit  court  com- 
missioners' court,  and  from  that 
c<mrt  it  has  been  appealed  to  the  cir- 
cuit court." 

He  further  testified  that  the  de- 
fendant interfered  with  and  re- 
moved some  of  the  wood  which  the 
plaintiff  had  piled  there.  The  full 
width  of  the  rear  end  of  the  lot  on 
the  alley  on  the  north  is  24  feet. 
The  defendant  tore  down  the  fence 
upon  the  alley  upon  the  east  side  near 
the  northeast  comer  of  the  premi- 
ses, and  had  brought  material,  and 
had  taken  steps  to  erect  a  garage 
20x20,  intending  to  set  it  back  some 
8  or  10  feet  from  the  alley  line,  and 
directly  over  the  cement  walk  used 
by  the  plaintiff  in  carrying  garbage 
to  his  garbage  can,  which  was  kept 
in  the  alley  in  the  rear  of  the  premi- 
ses. As  soon  as  the  plaintiff  found 
that  the  defendant  had  torn  down 
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the  fence  and  put  some  building  ma^ 
terial  upon  the  premises,  prepara- 
tory to  building  the  garage,  this  bill 
was  filed,  and  a  temporary  injunc- 
tion was  obtained. 

The  defendant  testified  as  fol* 
lows:  ''My  plans  contemplate  a 
garage  20x20  in  the  northeast  cor- 
ner of  the  lot.  That  will  leave  4 
feet  up  to  my  line  on  the  west  side 
of  the  garage.  It  is  vacant  beyond 
that  to  the  side  for  35  feet.  Then  I 
will  have  to  set  in  a  little  from  the 
alley  because  it  is  a  narrow  alley. 
I  plan  to  deflect  this  cement  walk 
where  it  comes  to  the  garage,  and 
build  it  around  the  front  of  the 
garage,  and  then  at  the  side,  so  that 
the  tenant  in  145  will  have  access  to 
the  alley  the  same  as  before.  The 
distance  from  the  front  of  the 
garage  to  the  back  end  of  the  house 
is  42  feet;  that  would  leave  the 
plaintiff  still  42  feet  of  back  yard 
for  clotheslines." 

He  estimated  that  setting  the 
garage  back  8  feet  from  the  alley 
would  make  the  space  occupied 
28x  20,  or  560  square  feet.  The  de- 
fendant testified  that  that  would 
leave  ample  room  between  the  gar- 
age and  the  back  end  of  No.  145. 

The  plaintiff  has  appealed,  and  it 
is  claimed  that,  both  as  to  the  in- 
terference with  the  wood  which  he 
had  piled  east  of  the  cement  walk, 
and  with  reference  to  the  garage 
proposed  to  be  built  over  the  walk, 
he  is  entitled  to  injunctive  relief, 
and  that  the  court  erred  in  dismiss- 
ing the  bill  of  complaint. 

Counsel  upon  both  sides  of  the 
case  have  cited  numerous  authori- 
ties from  other  jurisdictions.  We 
are  of  the  opinion  that  the  law  of 
the  case  is  substantially  settled  by 
the  recent  case  of  Kuschinsky  v. 
Flanigan,  170  Mich.  245,  41  L.R.A. 
(N.S.)  430,  186  N.  W.  862,  Ann. 
Cas.  1914A,  1228.  That  was  a  case 
of  leasing  by  the  street  number,  and 

it  was  held  that 
it  included  so  much 
of  the  lot  upon 
which  the  building 
was  situated  as  was 
necessary  to  the  complete  en  joyment 


I«aa4llord  and 
tenant— lease  of 
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of  the  building  for  the  purpose  for 
which  it  was  let,  and  nothing  more, 
-*-citing  24  Gyc.  1044. 

Upon  the  subject  of  description 
of  premises,  see  also  Nowicki  v. 
Kopelczak,  195  Mich.  678, 162  N.  W. 
266. 

It  is  the  contrition  of  the  defend- 
ant that  the  plaintiff,  having  leased 
145  Harper  avenue,  did  not  lease 
the  building  and  its  appurtenances, 
but  only  the  house.  He  contends; 
"He  therefore  had  no  right  to  any- 
thing but  the  house,  and  he  has  not 
been  denied  any  right  in  the  occu- 
pancy of  the  house." 

We  think  this  is  too  narrow  a 
view  of  the  matter.  There  was 
testimony  offered  and  received  tend- 
ing to  show  the  understanding  of 
the  parties  independent  of  the  writ- 
ten lease.    We  think  evidence  could 

Bvlden^e-parol     ^^^     ^     introdUCCd 

-intenttoa  as  to  to  Vary  the  terms 
*••"••  of  the  lease.     The 

intent  of  the  parties  is  to  be  found 
by  an  examination  of  the  lease. 
There  ought  not  to  be  much  ques- 
tion about  the  law  that  should  gov- 
ern this  case,  for  defendant's  coun- 
sel say:  "We  accept  counsers 
statement  of  the  law  applicable  to 
this  case.  The  general  rule  is  that 
a  description  of  premises  in  a  lease 
of  the  building  by  the  street  num- 
ber includes  so  much  of  the  lot  upon 
which  the  building  is  situated,  as 
is  necessary  to  the  complete  enjoy- 
ment of  the  building  for  the  purpose 
for  which  it  was  let,  and  nothing 
more.' " 

Defendant's      counsel      contend, 
however,  that  a  different  rule  should 
be  applied  to  a  rooming  house  from 
that  of  a  dwelling  house.*    It  is  very 
apparent  that  a  rooming  house  in 
Michigan  climate  must  be  heated, 
as  well  as  a  dwelling  house.     We 
think  the  use  of  the  portion  of  the 
back  yard  between  ^^^j^^    ^^ 
the    cement    walk  tenaA^ri^bt  to 
and  the  east  line  of  ?;•  •«  '^•'* »» 
the  premises  might  "•" 
lawfully  be  used  by  the  plaintiff  for 
the  purpose  of  piling  wood  to  be 
seasoned  for  use.    That  was»  in  our 
opinion,  necessary  to  the  complete 
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#njaymmt  of  the  buildin^r  for  the 
purpose  for  which  it  ¥m&  let. 

We  think  that  pluintiff  was  also 
entitled  to  the  onobatructed  uae  of 
the  cement  walk  extending  from  the 
rear  of  No.  145  to  the  alley,  for  the 

purposes  of  ingress 
-j;.e  or  wik  to  ^^  egresB,  and  for 

the  purpose  of  re« 
moving  garbage,  and  other  like 
yses ;  and  when  tha  defendant  pro-* 
posed  to  build  a  garage  over  the 
cement  waUc»  thus  interfering  with 
aceess  to  the  alley,  he  •encroached  up« 
on  the  plaintiff's  rights  as  a  tmantr 
It  is  true  that  the  defendant  testi- 
fied that  he  planned  to  d^ect  ithia 
cement  wtfHt  where  it  comes  to  the 
garage,  and  built  it  around  titie.frout 
of  the  garage  and  then  at  the  side^ 
so  that  the  tenant  would  have  ac-( 
€esa  to  the  alley  the  same  as  before. 
There  is  no  daim  by  defendant  that 
this  has  been  done.  We  are  of  the 
opinion  that  the  plaintkf  will  have 
no  just  cause  to  complain  of  the 
garage  when  such  proposed  cement 
walk  is  built  Ground  the  south  and 

-Hrtt  of  i*«4.  west  Sid*  of  the 
lord  to  «sfs  Tm^  garage  to  .the  alley, 
for  i.a,.ir..  Until  that  is  done, 

the  plaintiff  has  a  right  to  have  the 
defendant  restrained.  We  think  the 
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decree  below  should  be  reversed; 
and  instead  of  dismissing  the  bill, 
we  think  the  plaintiff  is  entitled  to 
an  injunction  restraining  the  de« 
fendant  frmn  interf^ing  with,  or 
molesting  or  moving,  any  wood  that 
the  plaintiff  may  pot  oh  the  east 
side  of  the  c^Ment  walk  for  the  pur-* 
poses  described  i  and  that  such  pil* 
ing  does  not  in  any  manner  inter^ 
fere  with  the  use  of  said  back  yard 
or  court  by  the  other  tenants  in  the 
terrace. 

We  are  also  of  the  opiition  that 
the  plaintiff  i»  entitled  tb  'an  injunc- 
tion restraining  the  d^endant  from 
erecting  the  gat*age  at'  the  place 
mentioned,  until  such  time  as  he 
shall  have  built  upon  the  south  and 
west  sides  of  the  proposed  garage 
a  walk  to  the  alley.  When  that  is 
done  so  that  the  plaintiff  has  access 
to  the  alley  over  the  cement  walk, 
we  think  the  injunction  as  to  the 
garage  should  be  dissolved,  as  the 
same  would  not  materially  interfere 
with  the  covenant  iox  peaceable  poa^ 
sesflion  contained  in  the  lease. 

The  decree  bdow  will  be  reversed, 
and  a  decree  larepered  in  aecordaoice 
with  this  opiniGOi,  with  costs  of  both 
courts  to  the  plaintiff. 


ANNOTATIOir. 


Rntperlsr  mduded  fci  a  lease  of  premises  described  by  street  nomber. 


Cases  are  not  generally  included. hi 
the  present  aanolation,  where,  al- 
though there 'may  have  been-  a  refer* 
ence  to  the  .street  mimber,  there  were 
other  descriptive  clauses,  which  consCi- 
tated  the  ground  of  the  decision. 

In  accord  with  the  rsported  caae 
(Mersdith  v^  McCoaMiOK,  ante,  6^9), 
sapporting  the  rule  that  a  lease  ef 
a  house  by  a  street  mmiber  includes 
only  so  much  pf  the  lot  upon  iHiich 
the  building  stands  as  is  neeesisary  iow 
the  complete  enjoyment  of  the  building 
for  the  irorpose  for  which  it  is  let,  are : 
Patterson  v.  Graham  (1692)  140  OL 
881,  30  N.  S.  460;  Hester  v.  Heater^ 
nann  (1896)  58  UL  App.  2fl5;  and 
Kuschimky  v.  Fkmigan  (1912)  170 
8  A.L.R. — 43. 


Mich.  245;  41  L.R.A.(N.S.)  480,  186  N. 
W.  862,  Ann.  Gas.  19 14 A,  1228. 

In  Patterson  v.  Grsham  (III;)  supra, 
the  lessee  of  a  building  by  street  num- 
ber, for  uae  as  a  music  stores  claimed 
the  rijgrht  fo  the  use  of-  a  passageway 
in  the  rear  of  the  buildings  It  was 
held  that,  since  .the  lease  did  not  in 
terms  convey  any  right  to  aaeh  use; 
nor  give  the  tenant  any  right  what* 
ever  to  that  part  ef  th^  lot  in  the  rear 
of  the  bttildiaig,.  all  that  coakl  be 
claimed  was  that,  by  constmction,  Ute 
lease  coaveyed  se^much  of  the  lot  ota 
which  the  building  stood  as  was  neces* 
sary  to  the  oompliste  enjoyment  thereof 
for  the  pnrpose  for  which  it  was  rent-* 
ctd;  and  that  whether  the  ptosageway, 
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pr  any  part  of  the  lot  in  the  rear,  was 
60  necessary  waB  a  qiiestion  of  fact, 
as  to  which  the  decision  of  the  lower 
court  was  final. 

But  a  demise  of  luremises,  by  street 
numbers  of  residences  which  form  the 
main  or  principal  feature  of  the  lease, 
has  been  held  to  include  stables  situ* 
ated  in  the  rear  of  the  lot  on  which 
the  residences  stand.  Armstrong  t. 
Crilly  (1883)  51  UL  App.  504,  affirmed 
in  (1894)  152  IlL  646,  38  N.  E.  986. 

But  the  doctrine  of  the  case  last  cit- 
ed was  held  in  Hosher  v.  Hestermann 
(1895)  58  IlL  App.  265,  supra,  not  Ap- 
plicable  to  a  corner  lot  in  the  business 
portion  of  a  large  city,  occupying  a 
considerable  frontage  on  two  streets 
and  occupied  by  both  business  and 
dwelling  houses  separate  and  distinct 
from  each  other,  and  fronting  on 
different  streets.  Under  those  circum- 
stances, the  rule  first  stated  was  held 
to  apply.  It  was  specifically  held  that 
a  lease  of  a  saloon  building  by  street 
number,  located  on  a  corner  lot,  did 
not  include  an  unoccupied  structure 
formerly  used  as  a  blacksmith  shop, 
separated  by  a  few  feet  from  the  rear 
of  the  saloon,  en  the  same  lot  but 
fronting  on  the  other  street,  the  shop 
nerer  having  been  used  in  connection 
with  the  saloon,  and  hoing  known  by 
another  number. 

In  Kuschinsky  ▼•  Flanigan  (Mich.) 
supra,  it  was  held  that  a  lease'  of  « 
dwelling  house  by  a  street  number, 
standing  on  a  lot  on  the  rear  of  which 
was  a  barn,  with  no  opening  into  the 
lot,  hut  between  which  and  the  dwell* 
ing  was  a  vacant  space  40^  by  90  feet^ 
carried  with  it  the  vacant  portion  of 
the  lot 

It  was  said  in  Houghton  v.  Moore 
(1886)  141  MaaiL  487,  6  N.  B.  517,  that 
when  a  house  or  building  is  described 
in  a  lease  by  a  number  ever  the  outside 
doors  on  a  street,  the  inference  is  that 
a  building  is  intended  access  to  which 
is  had  by  thaae  doors  from  ttat  street* 
In  this  case  the  lessor  had  aetuired  by 
separate  deeds  a  pJireel  of  land  on  a 
street  eemer,  and  anotiwr  parcel  ad* 
joining  it  in  the  rear;  before  he  bdu^it 
these  pareete  a  bnildiiv  had  beea 
erected  on  thtai  with  a  solid  hriek  jmar* 
titien  wall  on  the  let  line 


from  cellar  to  roof,  the  entrance  to 
and  the  numbers  of  the  two  portions 
of  the  building  being  on  different 
streets;  before  granting  the  lease,  he 
had  removed  the  partition  wall  on  the 
first  floor,  but  otherwise  the  wall  re* 
mained  intact.  It  was  held  that  the 
separate  character  of  the  two  parts  of 
the  building  above  the  first  story  re- 
mained unimpaired,  and  ttiat  a  lease 
of  the  'l^uilding,"  described  by  the 
street  number  of  the  comer  part,  did 
not  include  the  upper  stories  of  the 
other  part  of  the  building,  which  were 
accessible  only  from  the  other  street. 

Although  basing  its  decision  on  oth- 
er grounds,  the  court  in  Chesebrough 
V.  Pingree  (1888)  72  Mich.  438,  1 
L.R.A.  529,  40  N.  W.  748,  expressed  the 
opinion  that  a  lease  which  designates 
the  property  as  a  certain  building,  de- 
scribing it  by  street  and  number,  is 
a  lease  far  the  whole  premises,  and 
not  for  the  building  alone,  where  the 
building  covers  the  land,  and  the  ex- 
clusive possession  of  the  land  is  neces- 
sary to  the  enjoyment  of  the  demise. 

And  in  the  syllahua  by  the  court  in 
Snook  k  A.  Furniture  Co.  v.  Steiner 
(1908)  117  Ga.  368,  43^  S.  E.  775,  it  is 
said  that  where  there  is  nothing  to 
indicate  an  intention  to  limit  the  pos- 
session to  buildings,  the  lessee  of  city 
premises  described  by  street  numbers 
takes  an  interest  in  the  yard,  garden, 
subgnoent  land,  and  appurtenances. 
Both  this  and  the  preceding  case  in- 
volved the  question  of  the  rii^ts  of 
the  parties  after  the  buildings  were 
destroyed  by  fire. 

A  lease  of  "house  No.  324"  on  a  cer- 
tain street  was  held  in  People  ex  rel. 
Murphy  v.  Gedn^y  (1877)  10  Hun 
(N.  Y.)  151,  to  be  not  limited  merely 
to  the  land  covered  by  the  house,  but 
to  inolade  an  alleyway  extending  to 
a  side  entrance  and  to  the  rear,  and 
separated  from  the  adjoining  lot  by  a 
fence.  The  court  said:  ''The  piece 
of  gvouad  constituting  the  alleyway 
was  iDclesed  with  the  house  by  a  hi^ 
boaird  fence^  and  was  in  the  poBsession 
of  [the  lesser];  it  wae  oeemried  in 
fiart  by  the  i^oop  leading  to  the  side 
door  of  the  house,  and  bgr  a  walk  ef 
flagging  extending  to  the  gate  on  ttm 
street,  and   it  appears  witheut  di»^ 
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pttte  to  have  been  pointed  oat  to  the 
lessee  as  a  part  of  the  demised  prem- 
ises. There  seems  to  be  ho  doubt  that, 
by  the  graat  or  deoixse  eff  a  house,  the 
curtilage,  or  garden,  will  pass  without 
the  words,  %ith  the  appurtenances,' 
added.  The  curtilage  is  the  courtyard 
in  the  front  or  rear  of  a  house  or  at  its 
side,  or  any  piece  of  ground  lying  near, 
inclosed  and  used  with  the  house  and 
necessary  for  the  convenient  occupa- 
tion of  the  house.  ...  It  was  com- 
petent to  prove  the  statement  of  the 
landlord,  made  at  the  time  of  pointing 
out  the  demised  premises,  for  the  pur- 
pose of  identifying  the  subject  of  the 
lease." 

So  in  Okie  v.  Person  (1904)  28  App. 
D.  C  170,  where  the  lease  was  of 
''prenases  No.  3219  U  street,"  it  was 
held  that,  as  the  subjeet^matter  of  the 
lease  was  a  dwelling  house  situated  in 
the  midst  of  a  comparatively  large 
tract  of  land,  there  was  a  latent  ambi- 
guity as  to  the  extent  of  the  premises, 
which  parol  evidence  was  admissible 
to  explain. 

And  parol  evidence  was  held  admds* 
sible  in  Gary  v.  Thompson  (1860)  1 
Daly  (N.  T.)  S5,  to  show  that  a  lease 
of  houses  by  street  number  was  intend«> 
ed  by  the  parties  to  include  a  back 
yard  on  which  woodsheds  were  erect- 
ed. The  situation  is  thus  stated  in 
the  opinion:  'In  the  rear  of  each  of 
the  houses  was  a  small  yard,  extending 
back  abeut  12  feet  and  running  across 
the  whole  width  ef  eaoh  let,  and  ht 
the  rear  of  this,  again,  was  anoUier 
yard,  extending  back  aboiut  20  feet, 
and  extending  acreas  the  width  el  the 
lots.  In  the  first  yards  the  privies 
ware  placed ;  In  the  second,  there  were 
woedhouses  and  posts  for  clotheslines, 
and  there  was  an  open  entrance  or 
passageway  between  the  first  and  sec- 
ond yards.  The  plaintiff  offered  to 
show  that,  before  he  leased  the  prem- 
ises, the  defendant  pointed  out  to  him 
the  woodhouses  in  the  second  yard  as 
used  by  the  tenants  or  occupants  of 
the  houses  which  he  afterwards 
leased."  The  court  held  this  and  other 
eridenee  te  a  similar  effect  admissible 
t#  shew  the  intention  ef  the  parties  as 
to  the  property  Included  in  the  tease. 

In   Crabtree  v.   Miller   (1907)    1^4 


Mass.  123,  80  N.  E.  225,  holding  that  a 
covered  "conrt"  between  a  theater 
building  and  a  hotel,  sitnated  on  ad- 
jacent lots  and  belonging  to  the  same 
owner,  was  not  included  in  a  lease  of 
the  hotel,  the  decision  was  based,  not 
on  any  rule  as  to  what  property  is  in-' 
eluded  in  a  lease  by  street  number,  al" 
though  the  premises  were  so  described, 
but  upon  the  construction  of  the  de^ 
seriptive  clause  which  followed  the  do* 
scription  by  number. 

So,  the  construction  of  other  de- 
scriptive clauses  in  the  lease,  rather 
than  the  mere  street  number  of  the 
leased  property,  seems  to  have  been  the 
basis  of  the  decision  in  Morris  v.  Ket- 
tle (1898)  56  N.  J.  £q.  820,  34  Atl.  87«, 
42  Atl.  1117,  where  the  lease  was  of 
the  ''house  and  premises*'  in  a  certain 
city,  known  or  designated  by  a  certain 
street  number,  and  ''all  the  buildings, 
outhouses,  and  premiseB  ef  said  place, 
with  the  apiHiTtenances.**  The  number 
given  in  the  lease  eorveapeodad  to  a 
small  lot  on  which  a  house  had  been 
built,  covering  practically  the  entire 
lot;  west  of  it  was  another  lot  upon 
which  were  outhouses  used  by  the  oc- 
cupants of  the  former  lot ;  and  east  of 
the  latter  was  a  vacant  lot, — all  beinc 
the  property  of  the  lessor.  In  the  ab- 
sence of  clear  proof  that  the  lessor 
intended  to  include  the  vacant  lot  to 
the  east,  the  court  refused  to  reform 
the  lease  so  as  to  include  it. 

And  where  a  corner  store  15  by  45 
feet,  occupying  part  only  of  a  build- 
ing belonging  to  the  lessor,  was  leased, 
but  in  addition  to  the  street  number 
the  descriptive  part  of  the  lease  stated 
that  the  store  had  a  frontage  of  15  feet 
"and  a  uniform  depth  of  75  feet,"  the 
question  arose  in  Blair  v.  Wessinger 
(1919)  —  CaL  App.  — ,  178  Pac.  545, 
whether  a  store  15  by  15  feet  in  the 
rear  of  that  described  in  the  lease  by 
street  number,  in  the  same  building^ 
but  numbered  on  the  other  street,  was 
included  in  the  terms  of  the  lease.  It 
was  held  that  there  was  an  extrinsic 
ambiguity  which  might  be  explained 
by  parol  evidence;  and  that  in  this 
case  the  evidence  supported  a  finding 
that  the  smaller  store  was  not  included 
in  the  lease. 

Cases     like    Riddle    v.    Littlefiekl 
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<1878)  58  N.  H.  603,  16  Am.  Rep.  888, 
holding  that  the  lease  of  a  store  by 
street  number  gave  the  lessee  the  right 
•to  control  the  use  of  the  exterior  wall, 
and  that  he,  and  not  the  lessor,  might 


use  it  for  advertiaing  purposes,  either 
to  advertise  his  own  goods  or  to  hire 
it  to  others  f  er  the  posting  of  bills,  are 
not  within  the  acope  of  the  note. 

R.  Js»,  n* 


STATE  OF  OHIO  EX  REL.  ROY  R.  CARPENTER,  Prosecuting  Attorney, 

Plff.  in  Err., 

V. 

EDWARD  C.  KREUTZEfR  et  al. 

Ohio  St4p9vme  Court '^  July  S,  1910. 

(—  Ohio  St.  — ,  126  N.  E.  54.) 

Corporations  —  annual  meeting  —  directors'  ccmtrol  over. 

1,  Regulations  for  the  government  of  corporations,  adopted  by  the 
stockholders,  are  not  subject  to  repeal  or  amendment  by  the  board  of 
directors,  and  where  such  regulations  designate  the  time  and  place  of  the 
annual  meeting  of  the  stockholders  of  the  corporation,  no  authority  being 
conferred  up(m  the  board  of  directors  relative  thereto,  such  board  is 
without  power  to  postpone  the  same. 

[See  note  on  this  question  beginning  on  page  678.] 

—  notice  of  meeting  —  necessity. 

2.  Where  the  regulations  of  a  cor- 
poration definitely  fix  the  place,  the 
day,  and  the  hour  of  the  annual  meet- 
ing at  which  members  of  the  board  Of 


directors  are  to  be  elected,  no  further 
notice  of  such  meeting  to  the  stock- 
holders of  the  corporation  \%  necessarj 
unless  required  by  such  regulations. 
[See  7  R.  C.  L,  336.] 


Headnotes  by  the  Court. 


ERROlt  to  the  Court  of  Appeals  for  Jefferson  County  to  review  a  judg- 
ment in  favor  of  defendants  in  a  quo  warranto  proceeding  to  teat  the 
validity  of  their  election  as  directors  of  a  certain  corporation.    Afflrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  C.  Lewis  and  E.  E.  Er- 
skine  for  plaintiff  in  error. 

Messrs.  D.  M.  Gniber  and  Kennon  & 
Kennon,  for  defendants  in  error : 

The  dir6ctors  of  the  company  have 
no  authority  under  the  law,  or  under 
the  provisions  of  the  regulations  of 
said  corporation,  to  postpone  or 
change  the  time  of  the  annual  meeting 
of  the  stockholders  for  the  election  of 
directors  of  said  corporation,  for  in  so 
doing  they  would  be  changing  the  reg- 
ulations. 

Citizens*  Nat.  Bank  v.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  11  Ohio  Dec.  Re- 
print, 703 ;  Cronin  v.  Potters'  Co-op.  Co. 
11  Ohio  Dec.  Reprint,  748;  Morris  v. 
Griffith  &  W.  Co.  «9  Fed.  181;  Statb  t. 
Standard  Life  Asso.  38  Ohio  St..  281; 
Wiswell  V.  First  Cong;  Church,  14  Ohio 


St.  81 ;  State  ex  rel.  Wachenheimer  v. 
Toledo  &  L.  C.  Bvriai  Asso.  8  Ohio 
a  C.  N.  S.  260. 

Where  the  time  %md  place  are  pro- 
vided for  in  the  regulations,  notice  to 
the  stockholders  need  not  be  given  un- 
less the  regulations  provide  for  notice. 

State  ex  rel.  Atty.  Gen.  v.  Bonnell,  33 
Ohio  St.  10;  Wiswel!  v.  First  Cong. 
Churchy  14  Ohio  St.  SL 

Directors  of  the  corporation  must 
act  honestly  and  are  precluded  from 
taking  secret  advantage. 

Dickerman  v.  Northern  Trust  Co. 
176  U.  S.  181,  44  L.  ed.  423,  20  Sup. 
Ct.  Rep.  311. 

They  assume  the  relation  and  obli- 
gation of  I  a-  trust  toward  the  company 
and  those  who  shall  come  into  the  en- 
terprise as  stockholders. 


STATE  EX  KBL.  CARPENTER  v.  KREUTZER. 


( —  Ohio  St.  — 

Yeiser  v.  United  States  Board  &  Paper 
Co.  52  L.R.A.  724,  46  C  C.  A.  667,  107 
Fed.  340;  Shawnee  Commercial  &  Sav, 
Bank  Co.  v.  Miller,  1  Ohio  C.  C.  N.  S. 
580;  Simons  v.  Vulcan  Oil  &  Min.  Co, 
61  Pa,  202,  100  Am.  Dec.  628,  6  Mor. 
Min.  Rep.  63a. 

Shareholders  consfitftte  the  corpora-^ 
tion,  and  not  the  directors. 

Simons  v.  Volcan  Oil  &  Min.  Oo.  su-* 
pra. 

The  eourta  will  not  interfere  in  the 
internal  policy,  management,  and  con- 
trol of  a  corporation,  unless  it  is.  mani- 
fest that  it  is  about  to  exceed  its  cor- 
porate powers  and  do  an  act  which 
would  be  in  fraud  of  the  rights  of 
stockholders. 

Lowe  V.  Pioneer  Threshing  Co.  70 
Fed.  646. 

Matthias,  J.,  delivered  the  opin- 
ion of  the  court : 

This  proceeding  in  quo  warranto 
was  instituted  in  the  court  of  ap- 
peals of  Jefferson  county.  It  was 
charged  that  the  defendants  usurped 
and  lawfully  held  and  exercised 
the  offices  of  directors  of  the  Bert- 
ram Coal  Mining  Company,  and  that 
they  assumed  to  do  and  perform  all 
and  singular  the  duties  pertaining 
to  said  offices,  to  the  exclusion  of 
Samuel  C.  Bigger,  E.  Rowland  Cole, 
Isaac  D.  Barricklow,  William  John- 
son, and  Charles  M.  Barger,  under 
the  claim  that  they  had  been  duly 
elected  as  such  directors  and  as  sue-* 
cessors  in  office  of  the  persons  just 
named. 

Issue  of  the  validity  of  the  ejec- 
tion of  said  defendants  as  such  di- 
rectors was  made  by  answer,  and 
upon  hearing  was  determined  by  the 
court  of  appeals  favorably  to  the  de- 
fendants, and  plaintiff's  petition  was 
dismissed.  This  proceeding  in  error 
is  prMecated  to  rerorte  that  jucte-* 
ment. 

The  Bertram  Coal  Mining  Com- 
pany is  an  Ohio  corporation,  having 
its  principal  office  and  place  of  busi- 
ness in  the  village  of  Smithfield, 
Jefferson  county,  Ohio.  The  regular 
tions  adopted  by  the  stockholders 
designate  the  first  Monday  in  Octo- 
ber of  each  year,  at  2  o'clock,  as  the 
time,  and  its  office  at  Smtthfield, 
Ohio,  as  the  place,  for  the  annual 
meeting  of  the  stockholders,  and  au- 


•77 


Jt6  :V.  B.  54.) 

thorize  special  meetings  to  be  held 
upon  the  call  of  the  board  of  direct- 
ors^ or  by  the  stockholders.  The 
regulations  further  provide  that  the 
number  of  directors  shall  be  five» 
and  the  election  thereof  hdbd  annuals 
ly  at  the  annual  meeting  of  the 
stockholders,  or  at  a  special  meeting 
called  for  that  purpose;  that  the 
term  of  office  shall  be  one  year,  and 
the  directors  shall  Ytoid  office  until 
their  successors  are  eleeted  and 
qualified.  They  f  urthcor ,  provide 
that  a  written  or  printed  notice  of 
every  regular  or  special  meeting  of 
the  stockholders,  stating'  the  time 
and  place  thereof,  andi  in  case  of 
special  meetings,  the  object  thereof, 
shall  be  given  to  the  stockholders  by 
mailing  the  same  to  the  last  kn6wn 
address  ten  days  before  such  meet- 
ing, ''provided^  however,  m  faUure 
or  irregularity  of  notice  'of  any 
meetings  shall  invalidate  the  same 
or  imy- proceeding  thereat." 

The:  persons  above  named  were 
elected  directors  of  the  corporation 
in  September,  1917,  and  because  of 
no  election*  being  caHed  or  hekl  in 
October,  1917,  they  continue  to 
hold  office. 

On  September  27, 1918,  said  board 
of  directors  adopted  a  resolution  ait- 
tempting  to  postpone  the  annual 
meeting  of  the  company  to  October 
28,  1918,  and  notified  the  stockhold- 
ers thereof.  Ignoring  the  action  of 
the  board  of  directors,  stockholders 
representing  a  majority  of  the 
stock,  and  conistituting  a  quorum  as 
provided  by  the  regulations  of  the 
corporation,  met  at  the  time  and 
|]^ace.  provided  by  such  regulations 
for  the  annual  meeting,  October  7, 
1918*  and  elected  the  detendanti  as 
directors  of  said  corporation.  On 
October  28,  1918,  the  date  to  which 
the  directors  had  atten^ted  to  post- 
pone the  annual  meeting  of  the  oor«> 
poratibn,  it  is  conceded  that  a  quo- 
rum was  not  present,  and  no  election 
of  directors  was  had  or  attemptiNL 
It  is  claimed  by  the  relator  that  fail<> 
ure  to  give  notice  of  the  amiual  elec- 
tion invalidated  the  election  of  the 
defendants  as  directors,  and  that  be- 
cause of  the  fact  that  no  quorum 
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was  present  on  October  28th  the  old 
directors  continue  in  office. 

This  action  in  quo  warranto  is 
based  upon  the  contention  that  the 
election  of  the  defendants  as'  direct- 
ors was  illegal,  because  the  annual 
meeting  had  been  postponed  to  a 
subsequent  date  by  resolution 
passed  by  the  board  of  directors, 
and  because  a  notice  in  writing  was 
not  given  the  stockholders  that  such 
election  would  be  held  at  the  time 
and  place  fixed  therefor  by  the  regu-* 
lations  of  the  company.  Under  the 
provisions  of  our  statute  (Gen. 
Code  §§  8701  et  seq.),  regulations 
for  the  government  of  corporations 
are  adopted  by  the  stockholders,  and 
can  be  changed  or  amended  only 
by  the  method  prescribed.  The  di- 
rectors of  a  corporation  may  adopt 
by-laws,  for  their  government,  but 
they  must  be  consistent  with  the 
regulations  of  the  corporation.  They 
have  no  power  to  amend  those  regu- 
lations. It  follows  that  the  resolu- 
tion of  the  board  of  directors, 
whereby  it  was  attempted  to  post- 
pone the  date  of  the  annual  meeting, 

which  was  definite- 
corporatioms        ly  ftxed  in  the  regu- 

nTi^rUT^i^*     lations  adopted  by 
«oatroi  over.        the       stockholders, 

and  which  conferred 
no  authority  upon  the  directors  rela- 
tive thereto,  was  wholly  invalid,  and 
the  stockholders  were  therefore  jus- 
tified in  disregarding  it.  The  share- 
holders, not  the  board  of  directors, 
constitute  the  corporation. 
As  we  have  seen,  the  time  and 


place  of  the  annual  meeting  and  the 
business  to  be  transacted,  to  wit, 
the  election  of  directors,  was  pre- 
cisely fixed  and  stated  in  the  regula- 
tions of  the  corporation,  and,  unless 
further  action  was  .^^^ice  •# 
required  by  the  reg-  -leetim*- 
ulations,    this    was  -^^••**'^- 
sufficient  notice  to  the  stockholders 
of  such  meeting  and  the  purpose 
thereof.    Cook,  Stock  &  Stockhold- 
ers, 3d  ed.  §  594. 

The  regulations  do  make  provi- 
sion for  notice,  but  also  provide  that 
"no  failure  or  irregularity  of  notice 
of  any  meetings  shall  invalidate  the 
same  or  any  proceeding  thereat." 
Hence  the  requirement  as  to  notice 
was  not  mandatory,  and  where  there 
is  no  claim  or  suggestion  of  fraud 
or  deception  the  election  of  directors 
under  circumstances  such  as  are 
disclosed  by  the  record  will  not  be 
held  invalid  because  no  written  no- 
tice was  given,  and  that  is  especially 
true  in  view  of  the  fact  that  the 
former  directors,  who  owned  sub- 
stantially half  of  the  outstanding 
stock,  and  in  behalf  of  whom  this 
action  seems  to  have  been  insti- 
tuted, had  actual  knowledge  that 
the  annual  meeting  and  election  was 
proceeding  in  accordance  with  the 
regulations  which  they  had  assumed 
authority  to  annul. 

The  judgment  of  the  Court  of  Ap- 
peals is  affirmed. 

Nichols,  Ch.  J.,  and  Jones,  John- 
son, Donahue,  Wanamaker,  and  Rob- 
inson, JJ.,  concur. 


ANNOTATION. 

■ 

of  directors  to  change  time  for  regular  m 


The  power  of  tiie  directors  of  a  cor- 
poration to  change  the  time  for  the 
regular  meetings  of  the  stockholders 
is  exkaastively  discussed  in  2  A.LJft. 
55S.  With  the  exception  of  the  re- 
ported ease,  no  recent  case  amtears  to 
have  considered  this  propositicm. 

In  the  reported  case  (State  ex  bel. 
Carfkntbi  v.  Kbbut2»,  ante,  676)  it 
appears  that  the  regulations  adopted 
by  the  stockholders  of  a  corporation 


of  tt^cUioyert. 


provided  that  the  annual  meeting  of 
the  stockholders  should  be  held  on  the 
Arst  Monday  in  October.  Prior  to  the 
time  for  an  annual  meeting,  the  cor- 
porate directors  notified  the  stock- 
holders that  the  annual  meeting  would 
be  postponed  until  October  2dth.  A 
majority  of  the  stockholders,  however, 
ignored  this  action  of  the  directors, 
and  on  the  day  appointed  by  the  cor- 
porate regulations  elected  the  defend- 
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ants  as  dir^tmrs.  An  action  in  quo 
warranto  was  then  brou«:fat»  it  bein^ 
alleged  that  the  election  of  the  defend- 
ants was  iiteiral,  as  the  neetmg  had 
been  postponed.    The  court  holds  that 


the  board  of  directors  had  no.  power 
to  postpone  the  annual  meeting,  and 
hence  that  the  defendants  were  legal- 
ly elected  as  directors.         E.  C.  B. 


A.  V.  COCO,  Attorney  General,  Appt., 

V. 

».  E.  ODKN,  Sheriff  of  Allen  Parish. 

IjouMana  Smpreute  Court  **  .<pHi  80,  JLQMa^ 

(143  La.  718,  TO  So.  287.) 

—  pass  —  pvfalic  officer  —  policy. 

1.  It  is  against  the  public  policy  and  the  law  of  the  state  for  puWic 
officers  to  accept  or  receive  free  passes,  or  discriminatory  rates,  from  pas- 
senger, telegraph,  and  telephone  companies. 

[See  note  on  this  question  beginning  an  page  682.] 


Definition  —  free  pass. 

2.  A  "free  pass/'  or  discrimination 
in  rates,  is  one  for  which  a  full  con* 
sideration  is  not  given,  and  the  trans- 
portation paid  for  in  the  usual  way,  at 
the  usual  time,  and  at  tariff  rates;  it 
**means  the  privilege  of  riding  over 
a  railroad  without  payment  of  the 
customary  fare," 

Carrier  —  contract  by  sheriff  for  pass. 

3.  A  contract  between  a  sheriff  and 
a  railroad  corporation  to  perform  legal 
services  in  suits  where  the  company  is 
a  party  in  exchange  for  a  free  pass  is 
contrary  to  morals,  the  law,  and  the 
public  policy  of  the  state,  and  it  is 
null  and  void. 


OAcer  —  suit  for  f orfetture  —  proper 
plaintiff. 

4.  A  suit  against  a  sheriff  for  for- 
feiture of  his  office  bepause  he  accept- 
ed, received,  and  used  a  free  pass  or 
free  transportation,  or  accepted  dis- 
criminatory passenger  n^tes,  is  prop- 
erly brought  by  the  attorney  general, 
or  distriot  attorney^  under  article  191 
of  the  Constitution. 

—  constltvlioiial  provision. 

5.  Article  191  provides  that  the  for- 
feiture to  office  shall  be  ''at  the  suit  of 
the  attorney  general,  or  district  att 
torney." 


Headnotes  by  Sommerville,  J. 


(O'NieU,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Judicial  District  Court  for 
the  Parish  of  Allen  (Overton,  J.)  in  favor  of  defendant,  dismidring  plain- 
tiff's demand,  in  a  suit  to  have  the  office  of  defendant  declared  forfeited. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  V.  Coco,  Attorney  General,  in     the  office  of  the  latter  declared  for- 


propria  persona. 

Messrs.  Cline  &  Bell  and  Thomas 
Arthur  Edwards  for  appellee. 

SonmervlUey  J.,  delivered  the 
opinion  of  the  court : 

The  attorney  general,  in  his  ofr 
ficial  capacity,  brings  this  suit 
ftir&inst  R.  E.  Oden,  sheriff  of  the 
IMirish  of  Allen  in  this  state,  to  have 


feited,  because  defendant  accepted 
from  and  used  a  free  pass  on,  and 
accepted  discriminating  passenger 
rates  from,  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway 
Company  in  this  state,  daring  tiie 
incumbency  of  defendant  in  office. 

Defendant  excepted  to  the  juris- 
diction of  the  district  court  ratione 
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materiae,  which  exception  was  prop- 
erly overruled.  He  further  except- 
ed on  the  ground  th^t  article  191  of 
the  Constitution,  under  which  the 
proceeding  was  brought,  is  not  self- 
enforcing  or  self-operative.  This 
exception  was  also  properly  over- 
ruled. He  then  filed  an  exception 
of  no  cause  of  action,  which  was  al- 
so overruled. 

The  law  forbids  the  use  of  free 
passes  by  members  of  the  general 
assembly  and  by  public  officers  of 
the  state ;  and  the  allegation  that  the 
defendant  used  a  free  pass  states  a 
sufficient  cause  of  action  for  the  for- 
feiture of  his  office.  Defendant  next 
excepted .  that  plaintiff  is  without 
power,  authority,  or  right  in  law  to 
institute  and  prosecute  this  suit  in 
his  own  name  and  person,  and  that 
he  is  likewise  without  authority  or 
right  to  stand  in  judgment  herein? 
that  said  suit,  under  the  law,  should 
and  must  be  brought  in  the  name 
and  on  relation  and  on  behalf  of  the 
state  of  Louisiana.  This  exception 
was  also  overruled. 

The  defendant  then  answered,  de- 
nying that  he  had  used  a  free  pass, 
or  had  receive  any  discrimination 
in  rates  from  the  railroad  compan^r 
mentioned  in  the  petition,  but  spe- 
cially answered  "that  all  transporta- 
tion solicited,  received,  or  used  by 
appearer  on  the  line  of  said  railway 
corporation  was  fully  and  legally 
paid  for  under  a  legal,  valid,  en- 
forceable, and  executory  contract, 
with  a  legal,  valid,  and  ample  con- 
sideration, and  that  said  transporta- 
tion was  neither  free  nor  discrimin- 
atory;  that  to  force  a  forfeiture  of 
appearer's  office  and  the  emoluments 
thereof  for  receiving  and  using  such 
transportation  under  such  contract 
will  be  to  deprive  him  of  his  liberty 
of  contract. apd  rights  of  property 
without  due  process  of  Ia^%  in  vio- 
lation of  article  5  of  the  Federal  Con^ 
stitutioa,  apd  in  violation  of  article 
2  of  the  Constitution  of  the  state  of 
Louisiana^  and  deprive  him  of  the 
equal  protection  of  the  law  in  vio- 
lation of  Araeaadment  14  to  the  Con- 
stitution of  the  United  States,  and 


in  contravention  of  the  Constitution 
of  the  state  of  Louisiana." 

Defendant  asked  for  trial  by  jury^ 
which  request  was  granted.  There 
was  judgmeirt  in  favor  of  defend-^ 
ant,  dismissing  plaintiff's  demand, 
and  plaintiff  has  appealed. 

Article  191  of  the  Constitution 
under  which  the  attorney  general 
proceeded  in  this  case  is,  in  part,  as 
follows : 

''No  member  of  the  general  as- 
sembly, or  public  officer,  or  person 
elected  or  appointed  to  a  public  of- 
fice, under  the  laws  of  this  state, 
shall  directly  or  indirectly,  ask,  de- 
mand, accept^  receive,  or  consent 
to  receive,  for  his  own  use  or  ben- 
efit, or  for  the  use  or  benefit  of 
another,  any  free  pass,  free  trans- 
portation, franking  privilege,  or 
discrimination  in  passenger,  tele- 
graph, or  telephone,  rates,  from  any 
person  or  corporation,  or  make  use 
of  the  same  himself  or  in  conjunc- 
tion with  another. 

"Any  person  who  violates  any 
provision  of  this  article  shall  forfeit 
his  office,  at  the  suit  of  the  attorney 
general,  or  the  district  attorney,  to 
be  brought  at  the  domicil  of  the  de- 
fendant, arid  shall  be  subject  to 
such  further  penalty  as  may  be  pre- 
scribed by  law." 

The  authorization  of  the  attorney 
genei^  to  sue  for  the  forfeiture  of 
the  title  to  office  of  the  persona 
named  in  the  article  is  dear.  It  is 
not  therein  intimated  that  the  pro- 
ceeding should  be  in  the  name  of  the 
state,  or  on  behalf  of  the  state. 

The  exception  filed  to  the  right 
of  the  attorney  general  to  proceed 
against  defendant  se^ms  to  be  based 
on  the  theory  that  the  suit  shoula 
have  been  filed  under  Rev.  Stat,  jj 
2593,  which  provides  for  suits 
against  usurpers  and  intruders  into 
office,  in  which  case  it  appears  to  be 
provided  that  the  suit  mast  be 
brought  in  the  name  of  the  state. 
But  this  is  not  a  suit  against  a 
usurper  or  an  intruder  into  office.    It 

is   a   suit   to   desti-  omoer— it  for 
tute    an    officer   of  r*rf*it*r«-. 
his  office,  and  it  was 
properly  brought  by  the  attorney 
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general  under  article  190..  The  at- 
torney general  has  literally^  corn-* 
plied  witili  the  article  in  bringing  the 
suit.  He  expressly  states  that  the 
suit  is  instituted  under  authority  o£ 
the  article  of  the  Constitution  pro- 
viding for  "forfeiture  of  oflfice/' 
and,  if  the  state  should  be  a  party 
to  the  suit,  it  has  been  made  so, 
impliedly,  by  the  attorney  general 
proceeding  in  the  manner  in  which 
be  has  done. 

The  house  of  reprlssentatives  has 
the  sole  power  of  impeaehnient  of 
the  governor  and  other  named  of- 
ficers (art.  218),  and,  under  article 
222,  the  impeachment  of  other  of- 
ficers must  be  ^u$xl  ip^  i^  cf^V^*  ■  Af 
the  state  is  mentioned  in  the  last 
article  as  a  party  to  such  «uit,  it  ia: 
necessary  that  the  state  should  be 
made  a  i^rty  in  th^  iihpeachment 
of  such  offleers. 

The  exception  to  the  right  of  the 
attorney  general  tb  (He  the  stfit  was 
properly  overruled.  • 

The  exception  to  article  191,  not 
being  self -operative,  is  without  mer- 
it. It  provides  in- 
^"Vi oJ;**^**^  terms  for  thfe  forfei- 
ture of  oflrtce  on  the 
commission  of  certain  offenses 
against  the  law  therein  stated,  and 
it  provides  the  remedy.  **The  suit  of 
the  attorney  general  or  the  district 
attorney"  must  be  brought  in  the 
courts  of  the  state,  and  may  not  be 
brought  elsewhere,  at  the  domici! 
of  the  defendant.  The  artide  is 
self-operative. 

The  admission  of  the  defendant 
in  his  answer,  and  the  evidence  in- 
troduced at  the  trial  of  the  case  on 
the  merits,  is  conclusive  that  de- 
fendant accepted  and  used  a  free 
pass  from  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railway  Company' 
in  the  years  1915-16,  during  his  in- 
cumbency in  office  as  sheriff  of  the' 

c«rrier-MiM-     P^rish  of  Allen.  He  • 
ySbTt«  oiic«r-     therefore     violated 
■^"^*  the  law  of  the  state, 

virhich  forbade  the  acceptance  and 
use  of  such  free  pass. 

The  defense  that  the  defendant 
entered  into  a  contract  with  the 
railroad  company  whereby  the  pass 
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accepted  by  him  from  the  railroad 
company  was  to  be  full  consid^dra- 
tion  for  all  sheriff's  fees  which 
might  be  incurred  by  said  railroad 
company  in  suits  in  the  court  of 
which  defendant  was  sheriff  is  ab- 
solutely without  merits  It  was  in* 
competent  on  the  part  of  the  sheriff 
to  charge  any  other  fees  than  those 
fixed  in  the  fee  bill,  ^^d  which  were 
to  be  charged  to  all  litigants  and 
collected  from  them  in  cash  by  the 
sheriff.  It  was  not  competent  for 
the  sheriff  to  make  the  contract  al^ 
leged  to  have  been  made.  And  the 
pasen^hich  he  received  from  the 
railroad  company  in  consideration 

qf  ^auoh  £i6fi^>waa.^:fffd  pass,  and 
there  was  discrimination  in  passen- 
ger rates  in  his  favor  under  such  il- 
legal, null,  and  void  contract. 

A  free  pass  or  discrimination  in 
rates  is  one  for  WMch  a  full  consid- 
eration Is  not  giv- 
en; and  the  trans-  S-t^TS?.*^ 
portation  is  not  paid 
for  in  the  usual  way,  at  the  usual- 
time,  and  at  tariff  rates. 

"A  'free  pass'  means  thie  privilege 
0^  riding  over**  a  railroad  "without 
payment  of  the  customary  fare.'* 
Perkins  v.  New  York  C.  R.  Co.  24 
N,  Y.  196,  203,  82  Am,  Dec.  281; 
Words.  &  Phrases,  p.  2967. 

The  contract  set  up  by  the  defend-, 
ant  is  contra  bonos  mores,  it  is  im- 
moral,   and    it    is  cnrn**- 
against   the   public  •i»»if;«*  >r 
policy  of  the  state;; 
The  law  forbids  the  acceptan/ce  of  a 
free  pass  for  use  by  an  officer  of 
this  state,  and  defendant  has  for- 
feited his  office  by  the  aeeeptance 
and  use  of  such  pass. 

Defendiint  has  moved  to  dismiss 
the  appeal  on  the  ground  that  this 
court  is  without  jurisdiction.  There 
was  an  admission  on  the  trial  of  the 
case  ^that  the  emoluments  of  office 
of  sheriff  for  the  unexpired  term  in 
this  case  are  worth  over  $2^000,  as 
fixed  by  statute."  There  is  miwpe 
than  the  right  to  office  therefore  in< 
volved.  The  right  to  the  fees  of  the 
office,  which  exceed  $2,000,  is  in- 
volvoi,  and  the  court  has  jurisdic- 
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tion.    The  motion  to  dismiss  is  de- 
nied. 

It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  v^dict  of  the 
jury  and  the  judgment  based  there- 
on be  annulled,  avoided,  and  re* 
versed,  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  there  be 
judgment  in  favor  of  plaintiff  and 
against  R.  E.  Oden,  sheriff  of  Allen 
parish,  declaring  the  office  of  sheriff 
held  by  him  to  be  forfeited  and  va^ 
cated,  and  that  he  be  dispossessed 
thereof. 


O'Nfell,  J«,  is  of  the  o|^ion  the 
proceeding  should  have  been  brought 
in  the  name  of  the  state,  by  or  on 
the  rdation  of  the  attorney  general, 
or  district  attorney,  and,  therefore, 
he  respectfully  dissents. 

Petition  for  rehearing  denied^ 
June  29,  1918. 

Petition  for  a  writ  of  certiorarL 
dismissed  by  the  Supreme  Court  of 
the  United  States,  April  14,  1919, 
249  U.  S.  587,  6S  L.  ed.  790,  39  Sup. 
Ct.  B^.  386. 


ANNOTATION. 
Camers:  free  patsei  to  pubKe  officiak  or  employeei. 


.  In  some  states  statutes  or  constitu* 
tional  provisions  prohibit  public  ofii* 
cars  from  accepting  or  using  a  free 
railroad  pass.  For  instance,  the  Gour 
stitution  of  New  York»  effective  in 
1895,  provides  that  ''no  public  officer, 
or  person  elected  or  appointed  to  a 
public  office,  under  the  laws  of  this 
state,  shall  directly  or  indirectly  ask, 
demand,  accept,  receive  or  consent  to 
receive  for  his  own  use  or  benefit,  or 
for  the  use  or  benefit  of  another,  any 
free  pass,  free  transportation,  frank- 
ing privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates 
from  any  person  or  corporation,  or 
make  use  of  the  same  himself  or  in 
conjunction  with  another/' 

This  constitutional  provision,  it  has 
been  held,  applies  to  notaries  public, 
who  are  appointed  by  the  governor 
and  take  an  official  oath,  and  whose 
term  of  office,  powers,  and  duties  are 
fixed  by  law.  People  v.  Rathbone 
(1895)  145  N.  Y.  484,  28  L.R.A.  384, 
40  N.  E.  395;  People  v«  Wadhams 
(1908)  176  N.  Y.  9,  68  N.  E.  65. 
In  the  latter  case,  it  was  held  that 
a  notary  public  who  paid  his  railroad 
fare,  but  used  a  pass  entitling  him  to 
ride  in  a  sleeping  car  without  charge, 
violated  the  above  cMBtitutional  pro- 
vision, and  might  for  such  act  be 
ousted  from  office. 

It  applies  also  to  a  railroad  police- 
man appointed  under  the  Railroad  Law 
by  the  governor  to  protect  railroad 
property,  although  he  is  employed  and 


paid  by  tiie  railroad  company.  Demp- 
eey  v.  New  York  C.  &  H.  R.  R.  Co. 
(1895)  146  N.  Y.  290,  40  N.  E.  867. 
But  while  holding  the  policeman  a 
public  officer  within  the  constitutional 
provision,  the  court  held  that  he  was 
not  prohibited  from  accepting  a  pass 
from  the  railroad  company  where  he 
had  been  commissioned  several  years 
prior  to  the  enactment  of  the  provi- 
sion, in  order  to  carry  Out  a  contract 
made  between  him  and  the  railroad 
company  by  which  he  agreed  to  per- 
form services  for  it  in  preventing 
depredations  on  its  property,  in  con- 
sideration of  a  monthly  salary  and 
the  delivery  to  him  of  an  annual  pass 
for  transportation  on  the  railroad,  to 
be  used  by  him  whether  engaged  on 
business  of  the  railroad  or  on  his 
private  affairs,  since  such  a  pass  was 
not  a  "free  pass." 

The  provision  of  the  New  York  Con- 
stitution above  cited  was  held  in  Re 
Railroad  Comrs.  (1895)  11  Misc.  103, 
32  N.  Y.  Supp.  1115,  not  to  prohibit  the 
transportation  of  members  of  the  state 
Railroad  Commission  on  free  passes, 
under  a  statute  previously  enacted 
providing  that  in  the  discharge  of  the 
duties  of  their  offfice  such  commission- 
ers should  be  transported  over  the 
railroads  of  the  state  free  of  charge, 
on  passes  signed  by  the  secretary  of 
state.  The  court  said :  "The  office  of 
the  word  ^own,'  when  following  a  pos- 
sessive pronoun,  is  to  emphasize  or 
intensify  the  idea  of  peculiar  or  per- 
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sonal  interest.  It  suggests,  what  was 
uikkeubtedly  the  intentitm  of  the  f  ramr 
ers  of  this  constitutional  provision, 
that  the  practice  of  giying  passes  ta 
public  ofl&eers  for  their  individual  ttse» 
and  to  save  them  from  personal  ex-* 
pense,  should  be  stopped,  but  the  power 
of  the  legislature  to  provide  for  the 
necessary  traveling  and  other  expenses, 
of  public  officers  while  engaged  in  pub^ 
lie  business  should  not  be  abridged. 
This  provision  of  the  Coiistitutloa  must 
not  only  be  construed  in  the  light  of 
existing  public  statutes,  but  it  will  be 
presumed  that  it  was  drafted  with  full 
recognition  of  them."  And  the  court 
referred  to  a  provision  of  the  general 
railroad  law  that  the  railroad  commisr 
sioners  should  not  accept  or  receive 
any  pass  for  themselves  or  for  any 
ottier  person,  while  another  section  of 
the  law  declared  that  such  officers,  in 
the  discharge  of  their  <^Bcial  duties, 
should  be  transported  over  the  rail- 
roads of  the  state  free  of  charge. 

The  reported  case  (Coco  v.  Oi»N, 
ante,  679)  holds  that  a  contract  be- 
tween a  sheriff  and  a  railroad  company 
to  perform  legal  services  in  suits  in 
which  the  eompany  is  a  party,  in  ex- 
change fmr  a  free  pass,  is  contrary  to 
morals  and  the  public  policy  of  the 
state,  as  well  as  statute,  and  is  void; 
and  that  an  officer  who,  in  violation  of 
a  statute  permitting  the  acceptance 
of  a  free  pass  by  officers,  accepted  an4 
used  such  a  pass,  forfeited  his  office 
by  such  act. 

it  was  held  in  Oklahoma  City  v. 
Oklahoma  R.  Co.  (1907)  20  Okhu  1, 
16  L.R.A.(N.S.)  651,  9a  Pac.  48,  that 
it  is  not  against  public  policy  for  a 
municipality,  in  granting  a  street 
railway  franchise,  to  contract  for  the 
free  transportation  by  the  railway 
company  of  policemen,  firemen,  and 
mail  carriers,  and  that  such  a  contract 
was  not  abrogated  by  a  constitutional 
provision  prohibiting  railway  com- 
panies from  issuing  free  passes  except 
in  certain  specified  cases,  such  as  to 
employees  and  to  persons  engaged  i)Y 
charitable  or  religious  woiic.  The 
court  said  that  the  free  transportation 
did  not  come  from  the  railway  com^ 
pany,  but  from  the  municipality,  which 
was  not  prohibited  by  the  constitu- 


tional provision  from  granting  free 
transportation. 

The  provision  of  the  New  Jersey 
Bailroad  Law  of  1910  requiring  rail- 
road comiwnies  to  carry  the  secretary 
to  tbte  governor  free  of  charge  was 
held  unconstitutional  in  Pennsylvania 
R.  Go.  V.  Herrmann  (1916)  89  N.  J. 
L.  582,  99  Atl.  404,  reversing  (1916)  88 
N.  J.  L.  526,  96  Atl.  665. 

The  same  conclusion  was  reached  in 
Delaware,  L.  &  W.  R.  Co.  v»  Public 
UtiUties  Comrs,  (1913)  85  N.  J.  L.  28, 
88  Atl.  849k  as  to  a  m^nber  of  the 
State  Water  Supply  Commission,  it 
being  held  that  the  statute  constituted 
a  taking  of  property  without  due  proc- 
ess Qt  law. 

It  was  held  in  Pfister  v.  Central  P.  R. 
Co«  (1886)  70  CaL  169,  69  Am.  Rep. 
404,  11  Pac*  686,  that  a  county  treas- 
urer en  route  to  the  state  capitol  with 
public  funds  toat  delivery  to  l^e  state 
treasurer  was  not  a  "public  messen- 
ger*' within  the  meaning  of  the  stat- 
ute requiring  the  carriage  free  of 
charge  of  certain  classes  of  persons 
including  ''public  messengers/* 

In  Wilson  v.  United  Traction  Co. 
(1902)  72  App.  Div.  233,  76  N.  Y.  Supp. 
203,  a  statute  authorizing  the  mayor 
of  a  city  or  incorporated  village  to 
issue  to  a  policeman  a  certificate  of  his 
official  position,  and  making  it  the 
duty  of  street  railway  companies  to 
carry  him  free  upon  his  presenting 
such  certificate,  was  held  to  be  uncon- 
stitutional and  void  on  the  ground  that 
it  deprived  companies  of  their  prop- 
erty without  due  process  of  law. 

But  the  opposite  view  was  taken  in 
State  V.  Sutton  (1912)  83  N.  J.  L.  46, 
84  Atl.  1067,  where  the  court  referred 
to  Wilson  V.  United  Traction  Co. 
(N.  Y.)  supra,  but  declined  to  follow 
it,  holding  that  it  was  within  the  pow- 
er of  the.  legislature  to  require  street 
railway  companies  to  transport,  free, 
members  of  the  police  force,  when  on 
duty.  The  court  said:  'Tt  is  not 
strictly  accurate  to  ^ay  that  the  com- 
pany receives  no  cempiinsation  for 
carrying  police  officers  if  they  pay  no 
fare.  It  may  well  be  that  there  is  an 
indirect  compensation  in  the  protec- 
tion afforded  by  the  mere  presence  of 
the  officer,  against  nicknockets.  or  even 
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against  assaults  on  passengers  by  the 
company's  own  servants  for  which  the 
company  would  be  liable,  .  .  .  and 
in  the  help  thus  given  to  the  company 
in  the  performance  of  its  duty  to  its 
passengers.  Indirect  compensation  of 
this  character  has  been  recognized  as 
compensation  within  the  meaning  of 
the  Constitution.  .  .  .  The  Statute 
of  1912  may  fairly  be  regarded  as  an 
exercise  of  the  police  power  of  the 
state.  Policemen  are  frequently  re- 
quired to  be  on  street  cars  in  the  exe- 
cution of  their  duties  to  preserve  the 
peace,  to  enforce  ordinances,  and  to 
prevent  or  detect  crime.  It  would  be 
difficult  to  say  that  the  mere  pres- 
ence of  a  police  officer  might  not  be  of 
value  for  securing  these  objects,  and 
it  would  be  difficult,  if  not  impossible, 
to  distinguish  in  principle  between 
his  right,  for  example,  to  be  on  a  crowd- 
ed car  to  arrest  pickpockets  and  hi« 
right  to  be  on  a  car  not  crowded  to 
enforce  the  ordinance  against  spitting. 
If  he  has  the  right  to  be  there  for  these 
purposes,  it  is  impossible  to  say  that 
his  services  may  not  at  any  time  be 
required  to  prevent  violations  of  law; 
at  any  rate,  the  legislature  might  rea- 
sonably think  so,  and  legalize  his  pres- 
ence on  the  car  without  payment  of 
fare."  The  decision  was  affirmed  in 
(1915)  87  N.  J.  L.  192,  L.R.A.1917E, 
1176,  94  Atl.  788,  Ann.  Cas.  1917C,  91, 
on  the  ground  that  the  statute  was  a 
constitutional  exercise  of  the  police 
power,  although  the  court  was  of  the 
opinion  that  it  could  not  be  sustained 
on  the  ground  of  indirect  compensa- 
tion to  the  railway  company.  The  de- 
cision of  the  New  Jersey  court  of  ap- 
peals is  affirmed  by  the  United  States 
Supreme  Court  in  (1916)  244  U.  S,  258, 
61  L.  ed.  1117,  P.U.R.1917E,  682,  37 
Sup.  Ct.  Rep.  508,  in  which  the  court 
said :  "Freedom  to  come  and  go  upon 
the  street  cars  without  the  obstacle  or 
discouragement  incident  to  payment  of 
fares  may  well  have  been  deemed  by 
the  legislature  essential  to  efficient 
and  pervasive  peirformance  of  the  po- 
lice duty.  Increased  protection  may 
thereby  inure  to  both  the  company  and 
the  general  public,  without  imposing 
upon  the  former  an  appreciable,  bur- 
den.    If  any  evidence  of  the  reason- 


ableness of  the  provision  were  needed, 
it  could  be  found  in  the  fact  that  such 
officers  had  been  voluntarily  carried 
free  by  the  company  and  its  predeces- 
sors for  at  teast  eighteen  years  prior 
to  July  4,  1910,  when  the  practice  was 
prohibited  by  the  Public  Utilities  Act" 
And  the  Supreme  Court  also  held 
specifically  that  the  requirement  that 
city  detectives  not  in  uniform  be  car- 
ried free  on  the  street  cars,  when  in 
the  discharge  of  their  duties,  was  not 
an  arbitrary  or  unreasonable  exercise 
of  the  police  power. 

In  an  action  against  a  street  railway 
company  for  alleged  negligent  killing 
of  a  policeman  who  was  riding  on  a 
pass  at  the  time  the  injury  occurred, 
it  was  held  in  Marshall  v.  Nashville 
R.  &  Ught  Co.  (1907)  118  Temi.  254, 
9  L.R.A.(N.S.)  1246,  101  S.  W.  419,  12 
Ann.  Cas.  675,  that  the  possibility  that 
the  presence  of  police  officers  on  street 
cars  might  tend  to  preserve  peace  and 
good  order  was  not  sufficient  to  consti* 
tute  a  valuable  consideration  for  the 
pass  given  by  the  carriers  to  the  offi- 
cer, so  as  to  constitute  the  police- 
man a  passenger  for  hire. 

In  Bradburn  v.  Whatcom  County  R. 
ft  Light  Co.  (1.907)  45  Waab.  582,  14 
L.R.A.(N.S.)  526,  88  Pac.  1020,  an  ac- 
tion for  injury  to  a  policeman  while 
riding  on  a  street  car,  it  was  contend- 
ed that  the  provisions  of  the  ordinance 
granting  the  franchise  by  which  the 
company  agreed  to  carry  policemen 
free  of  charge  was  in  violation  of  a 
provision  of  the  state  Constitution, 
prohibiting  public  officers  from  ac- 
cepting or  using  a  pass  on  a  railroad, 
as  well  as  against  public  policy,  but 
the  court  found  it  unnecessary  to  de- 
termine the  validity  of  the  franchise, 
holding  that  the  carrier  could  not  es- 
cape liability  for  negligently  injuring 
one  whom  it  had  accepted  as  a  passen- 
ger, although  he  claimed  transporta- 
tion under  a  contract  which  violated 
the  constitutional  provision  against 
free  passes. 

Although  not  directly  in  point  with 
the  present  annotation,  attention  is 
called  to  Re  Maine  C.  R.  Co.  (1915; 
Me.)  P.U.R.1915A,  135,  where  the 
Maine  Commission  held  that  a  railroad 
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DIAMOND  ice  &  STORAGE  COMPANY,  Appt, 

.        :  •  V. 

KLOCK  PRODUCE  COMPANY,  Respt. 

Wt^hingtom  Smprem^  Court  (Dept,  No.  1)  ^Augusl  MS,  1918. 

9 

£103  Wash.  369,  174  Pac.  435.) 

Judgment  -*  right  to  recover  compensation  for  storage^ 

1.  A  judgQxent  against  a  storage  warehoose  for  daiAages  for  injury  to 
the  stored  property  is  not  conclusive  against  a  right  to  recover  compensa- 
tion for  storage  services  which  was  not  set  op  aB  a  set-off  or  counterclaim 
in  that  action. 

[See  note  on  this  queetion  beginning  on  page  694.] 

—  res  judicata  —  judgment  denying  property   stored   does  .  not   render   a 

lien  —  effect  on  right  to  Compensa-  judgment  detiying  the  lien  res  judi- 

tion.  cata  of  the  right  to  recover  compensa- 

2.  Merely  setting  up  a  lien  for  stor-  tion  for  the  storage. 
age  in  an  action   for  conversion  of         [See  15  R,  C.  L.  $77.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County  (Mackintosh,  J.)  dismissing  an  action  brought  to  recover  an 
amount  alleged  to  be  due  for  storage  charges.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  James  B.  Howe  and  A.  J» 
Falknor,  for  appellant: 

A  judgment  in  a  former  action  be- 
tween the  same  parties  is  not  res 
judicata  as  to  a  set-off  or  counterclaim 
which  defendant  might  have  pleaded, 
but  did  not. 

Deaver  v.  Trahey,  98  Wash.  68,  167 
Pac.  68;  2S  Cyc.  1202;  Miranaugh  v. 
Partlin,  67  Mich.  391,  34  N,  W.  717 ; 
Kennedy  v.  Davisson,  46  W.  Va.  433, 33 
S.  B.  291;  Shankle  v.  Whitley,  131  N. 
C-  168,  42  S.  E.  574;  Witte  v.  Lockwood. 
89  Ohio  St.  141 ;  New  England  Mortg. 
Secur.  Co.  v.  Pry,  143  Ala.  687,  111  Am. 
St.  Rep.  62,  42  So.  57 ;  Snmmet  v.  City 
Bealty  &  Brokerage  Co.  208  Mo.  501, 
106  S.  W.  614;  Virginia-Carolina 
Chemical  Co.  v.  Kirven,  215  U.  S.  252; 
54  L.  ed.  179,  30  Sup,  Ct.  Rep.  .781; 
Bertles  v.  Hawkins  Motor  Car  Co.  94 
Wash.  680, 163  Pac.  3. 

Mr.  Samuel  H.  Steele  for  respondent. 

Parker,  J.,  deliver^  the  offinion 
of  the  court: 

The  plaintiff.  Diamond  Ice  ft  Stor- 


age Company,  seeks  recovery  of  the 
sum  of  |402  claimed  as  a  balance 
due  it  from  the  defendant,  Klodc 
Produce  Company,  for  the  storage 
of  cheese,  butter,  and  eggs,  between 
March  2Q,  1914,  and  April  23,  1915. 
The  case  wa3  disposed  of  by  the 
superior  court  upon  the  pleas  of  res 
judicata,  pleaded  in  the.  defendant's 
second  and  .  third  affirmative  de- 
fenses, and  plaintiff's  reply  thereto. 
The  defendant  demurred  to  the 
plaintiff's  reply,  which  demurrer 
was  sustained  by  the  court,  and,  the 
plaintiff  having  elected  to  stand  up- 
091  its  reiriy  and  not  plead  further, 
judgment  of  diamiasal  was  rendered 
against  it,  from  which  it  has  ap- 
pealed to  this  Gourt.  ' 

The  questions  here  to  be  deter- 
mined are:  <1)  Does  plaintiff's  re* 
ply  negative  the  defendant'ii  plea 
that  the  claim  of  appellant  here  sued 
npon  was  actually  put  in  issue  by 
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the  defendant  and  adjudicated  m 
either  of  the  two  prior  actions  men- 
tioned in  the  second  and  third  af- 
firmative defenses?  and  (2)  does 
appellant's  reply  negative  the  de- 
fendant's plea  that  the  claim  of  ap- 
pellant here  sued  upon  was  in  any 
«vent,  in  legal  effect,  adjudicated  in 
either  of  those  actions,  because  of 
the  fact  that  it  was  so  closely  re- 
lated to  the  issue  therein  involved 
as  to  estop  appellant  from  assert- 
ing that  ft  was  not  adjudicated  by 
the  judgment  rendered  therein  ?  To 
avoid  confusion  we  shall  refer  to  ap- 
pellant as  the  storage  company,  and 
to  respondent  as  the  produce  com- 
pany. 

The  complaint  of  tbte  storage  com- 
pany in  this  action  is  in  the  simplest 
form,  and  contains  only  those  alle- 
gations necessary  in  such  cases.  It 
does  not  specifically  inform  ua 
whether  the  balance  of  ^2,  claimed 
as  owing  to  the  storage  company  by 
the  produce  company,  is  a  balance 
due  upon  a  single  or  upon  several 
storage  contracts.  It  does,  how- 
6v^,  inform  us  that  the  account 
sued  upon  consists  of  numerous 
separate  charges  for  storage  at  dif- 
ferent times,  of  different  lots  of 
produce. 

It  appears  from  the  allegations 
of  the  produce  company's  second  af- 
firmative defense  that  on  August  5, 
1915,  it  commenced  an  action  in  the 
superior  court  for  King  county, 
seeding  recovery  from  the  storage 
company  of  the  value  of  fifty-four 
cases  of  cheese,  which  it  had  in  stor- 
age with  the  storage  company  and 
which  it  claimed  that  company  had 
converted.  We  shall  assume  that  the 
further  allegations  as  to  the  issue 
tendered  in  that  action  and  judg- 
ment rendered  therein  stated  a  good 
defense  of  res  judicata  in  this  action. 

It  appears  from  the  denials,  ad^ 
missions,  and  allegations  of  the 
storagse  company's  reply  to  this  sec* 
ond  affirmative  defense  as  fellows: 
The  storage  company  in  its  answer 
in  that  action  admitted  that  it  had 
received  the  cheese  in  storage  for 
the.  produce  company,  and  that  the 
contract  of  storage  was  evidenced 


6y  a  negotiable  war^oase  receipt, 
and  further  pleaded  as  an  affirma- 
tive defense  therein  as  follows: 
''This  defendant  [the  storage  com- 
pany] alleges  that  between  March 
20,  1914,  and  May  23,  1915,  this 
plaintiff  had  in  storage  with  the  de- 
fendant various  quantities  of  eggs, 
butter,  and  cheese,  and  that  on  Aprfl 
23,  1915,  and  all  times  since  there 
was  due  this  defendant  from  the 
plaintiff  for  the  storage  of  such  eggs, 
butter,  and  cheese,  the  sutn  of  four 
hundred  and  sixteen  and  5/100  dol- 
lars ($416.05),  no  part  of  which  has 
been  paid.  That  this  defendant^  on 
the  22d  day  of  April,  1915,  refused 
to  surrender  and  deliver  said  fifty- 
four  (54)  cases  of  cheese,  being  the 
only  article  of  plaintiff's  then,  or 
since,  in  storage  with  the  defendant, 
for  the  reason  that  the  plaintiff 
failed  and  refused  to  pay  the  storage 
charges  of  four  hundred  and  sixteen 
and  5/100  dollars  ($416.05)  due  this 
defendant  from  the  plaintiff  on  said 
23d  day  of  April,  1915,  and  at  all 
times  since  due  and  unpaid.  That 
this  defendant  stands  ready  and 
willing,  and  at  all  times  has  stood 
ready  and  willing,  to  deliver  to  the 
rplaintiff,  or  the  pliaintiff's  assignee, 
said  fifty-four  (54)  cases  of  cheese 
upon  the  payment  to  this  defendant 
of  said  storage  charges  of  four  hun- 
dred and  sixteen  and  5/100  dollars 
($416.05),  and  that  this  defendant 
has  not  converted  said  cheese»  or 
any  part  thereof,  to  the  defendant's 
use,  but  holds  the  same  solely  by  vir- 
tue of  its  warehouseman's  lien." 

The  storage  company  in  its  an- 
swer in  that  action  did  not  set  up 
its  claim  of  $416.05  as  a  set-off  or 
counterclaim  against  the  produce 
company's  claim  for  the  alleged  con- 
version of  the  cheese,  but  set  up  that 
daim  only  as  a  justification  for 
withholding  the  cheese  and  refusing 
to  deliver  it  to  the  produce  company 
upon  the  surrender  of  the  ne^tiaUe 
warehouse  receipt  evidencing  the 
contract  of  storage  ^d  the  tender 
of  pajonent  of  $6.61,  claimed  by  the 
produce  company  to  be  all  ihMt  was 
due  to  the  storage  company  for  the 
storage  of  the  choese  under  that 
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centisKt  «f  sterage.  The  prayer  of 
the  storage  company  m  its  anawer 
was  aimpiy  that  the  action  be  dis- 
misBed  and  for  its  costs.  It  did  not 
ask  tor  recovery  of  the  storage 
charges  claimed  by  it  for  the  stor- 
age of  the  other  produce ;  but,  on  the 
trial  of  tiie  cause  upon  the  merits, 
the  storage  company  moved  for  perr 
jnission  to  amend  its  answer  so  as 
to  ask  for  equitable  relief,  and  that 
its  claim  for  storage  of  the  other 
produce,  as  well  as  the  cheese  in 
question,  be  dedaared  a  lien  upon  the 
idieese,  and  that  it  be  sold  to.  satisfy 
such  lien.  This  amendment  was 
permitted,  and  at. the  dose  of  the 
case  the  trial  court  denied  to  the 
produce  company  recovery  for  eon* 
versioB  of  the  cfaeesev  and  aswarded 
foredoeuve  of  the  claimed  U^dl  of 
the  storage  company  as  against  the 
cheese.  Thereupon  the  .  produce 
company  appealed  from  tiaat  jv^- 
ment  to  this  court,  and  therei^er 
this  court  reversed  the  judgment  ae 
rendered,  with  directions  to  the  trial 
court  to  enter  a  judgment  in  favor 
of  the  produce  company  agailist  the 
storage  company  in  the  sum  of 
$812.92,  the  vahie  of  the  cheese  re- 
tained and  converted  by  it.  It  was 
pointed  out  in  our  decision  that  no 
set-off  or  counterclaim  was  pleaded 
as  a  defense  in  that  action,  and  that 
**all  that  the  defendant  [the  storage 
coinpany]  set  up  was  that  it  had  a 
right  to  retain  the  cheese  under  its, 
lien."  The  theory  of  that  decision 
was  that  the  storage  company  did 
not  have  a  lien  upon  the  cheese  in 
question  for  storing  the  other  prod- 
uce. See  90  Wash.  67,  155  Pac. 
414.  The  denials  in  the  storage 
company's  reply  to  this  second  af- 
firmative defense  plainly  negative 
the  alleged  adjudication,  either  ac- 
tually or  constructively,  of  the  claim 
here  sued  upon. 

It  appears  from  the  allegations  of 
i:he  produce  company's  third  affirma- 
tive defense  as  follows :  In  October, 
1915,  the  produce  company  com- 
fnenced  another  action  in  ihe  supe- 
rior court  for  King  county  against 
the  storage  ccxnpsaxy^  seeking  recov- 
-ery  of  damages,  tiie  depredated  val- 
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ue  of  1,124  cases  of  eggs  which  it 
had  stored  with  the  storage  com- 
pany, claiming  that  the  eggs  had 
been  spoiled  iQr  reason  of  improper 
storage.  The  triaj  of  that  action  up- 
on the  merits  resulted  in  the  award- 
ing of  judgment  in  favor  of  the 
produce  company  against  the  stor- 
age company  in  the  suin  of  $900, 
which  action  was  pending  in  this 
court  upon  appeal  at  the  time  of  the 
commencement  of  this  action.  W^ 
here  note  that  the  judgment  ren- 
dered therein  has  since  then  been  af- 
finned  by  this  court.  See  98  Wash. 
676, 168  Pac.  476.  The  daim  of  the 
storage  company  here  sued  upon 
was  in  no  way  referred  to  or  daimed 
^as  a  defense  by  way  of  setoff  or 
eounterdaim  as  against  the  dam- 
age daim  of  the  produce  company  in 
that  action.  That  adjudication  is 
pleaded  in  this  action,  however,  as 
the  produce  company's  third  affirm- 
ative defense  of  res  judicato,  accom- 
panied by  allegations  in  an  attempt 
to  show  that  it  was  so  dosely  relat- 
ed to  the  produce  oompaxiy's  daim 
of  damages  in  that  action  that  it 
became  in  effect  adjudicated  by  the 
judgment  rendered  therein,  in  the 
sense  that  the  storage  company  is 
estopped  thereby  from  now  assert- 
ing that  it  was  not  so  adjudicated,. 

It  appears  from  the  denials,  ad- 
missions, and  allegations  of  the  stoiK 
age  company's  rejfiy  to  this  third  af- 
firmative defense,  as  follows:  The 
stoi^ge  company  denies  all  the  aK 
legations  of  this  affirmative  defense, 
except  it  admits  that  the  issues  de- 
termined by  the  judgment  rendered 
in  the  action  therein  «netored  to 
were  as  shown  by  the  pleadiil^s 
-therein,  oopies  of  which  are  naade  a 
part  of  ikR  re|dy.  Plunly,  those 
pleadingis  do  not  show  that  the  daim 
of  the  storage  company  here  sued 
upon  had  any  rdation  to  the  ijwues 
raised  by  the  pleadings  or  deter- 
mined by  the  judgment  rendered  in 
that  action. 

Assuming  that  the  denials  and  al- 
legations of  the  storage  company's 
reply  in  this  case  are  true,  as  we 
must  assume  for  present  purposes, 
we  first  iiiuiuire,  Was  the  claim  of 
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the  storage  company  actually  put  in 
issue  and  adjudicated  upon  as  a  set- 
off or  counterclaim  in  its  defense 
made  in  the  iirst  action?  We  have 
seen  that  according  to  the  allega- 
tions of  the  storage  company's  re- 
ply to  the  produce  company's  affirm- 
ative defense  in  this  action  its  stor- 
age claim  was  set  up  in  that  action 
only  as  a  claimed  lien  for  storage 
upon  the  cheese  there  in  question, 
and  as  a  justification  for  the  refus- 
al to  deliver  the  cheese  to  the  prod- 
uce company;  that  no  personal 
judgment  upon  the  claim  was  sought 
against  the  produce  company;  and 
that  it  was  finally  decided  in  that  ac- 
tion that  the  storage  company  had 
no  enforceable  lien  against  the 
cheese  converted  by  it.  The  storage 
company's  reply,  in  effect,  goes  ftar- 
ther,  and  denies  that  its  claim  here 
sued  upon  was  the  claim  sought  to 
be  enforced  as  a  lien  in  that  action. 
Plainly,  the  allegations  of  the  stor- 
age company's  reply  negative  the 
allegations  of  the  produce  company's 
second  aflfirmative  defense  in  so  far 
as  that  defense  pleads  that  l^e  claim 
here  sued  upon  was  actually  litigat- 
ed therein.  What  the  proof  may 
show  upon  the  trial  of  the  issues  in 
this  action  is  another  question.  It 
follows  that  the  storage  company's 

reply  to  the  produce 
m  ?l!di7LTa^       company's      second 

iSl*i?enlrflSSr  ^Affa^ative  defense 
om  riflrbt  to  is  good  as  against 

«o»p««.»tio».      ^j^g    produce    com- 

pany*s  demurrer.     What  we  have 

already  said  calls 
for  the  same  con- 
clusion with  refer- 
ence to  the  storage 
company's  reply  to  the  produce  com- 
pany's third  affirmative  defense. 

Was  the  claim  of  the  storage  com- 
pany here  sued  upon  so  closfdy  re- 
lated to  the  issues  determined  in  the 
two  former  actions  that  it  was  in 
legal  effect  adjudicated  in  either  of 
those  actions  ?  It  seems  to  us  that 
it  cannot  be  so  determined  from  the 
pleadings  in  this  action  in  view  of 
the  denials  and  allegations  of  the 
storage  company's  reply.  What  we 
have  already  said  we  think  renders 


-^iig^t  t* 

recQver 
'  «onipr  nsaHon 
for  at o rave. 


further  notice  of  this  qoestioin  un- 
necessary. 

Was  the  storage  company  bound 
to  actually  jdead  and  pot  in  issue 
in  either  of  the  former  actions,  as 
a  set-off  or  counterclaim,  its  claim 
here  sued  upon,  or  be  thereafter  es- 
topped from  asserting  it*  in  this  sep- 
arate action?  It  is  here  so  con- 
tended by  counsel  for  the  produce 
compMiy,  upon  the  theory  that  it 
was  at  the  time  of  the  commence- 
ment of  the  first  of  these  actions 
a  claim  arising  upon  contract,  then 
existing  in  favor  of  the  storage  com- 
pany and  against  the  produce  com- 
pany, between  whom  a  several  judg- 
ment might  have  been  had  in  one 
or  the  other  of  those  actions.  This 
contention  is  rested  upon  the  provi- 
sions of  the  following  sections  of 
Rem.  Code: 

'"Sec.  264.  The  answer  of  the  de- 
fendant must  contain, — 

''1.  A  general  or  specific  denial  of 
each  material  allegation  of  the  com- 
idaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  infor- 
mation thiereof  sufficient  to  form  a 
beliefj. 

"2.  A  statement  of  any  new  mat- 
ter constituting  a  defense  or  coun- 
terclaim, in  ordinary  and  concise 
language  without  repetition." 

"Sec.  265.  .  .  .  The  counter- 
claim  mentioned  in  the  preceding 
section  must  be  one  existing  in  fa- 
vor of  a  defendant  and  against  a 
*  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  ac- 
.tion,  and  arising  out  of  one  of  the 
following  causes  of  action: — 

"1.  A  cause  of  action  arising  out 
of  tlie  contract  or  transaction  set 
forth  in  the  complaint  as  the  foun- 
dation of  the  plaintifTs  claim,  or 
connected  with  the  subject  of  the 
action. 

''2.  In  an  action  arising  on  con- 
tract, any  other  cause  of  action 
arising  also  on  contract,  and  exist- 
ing at  the  commencement  of  the 
action." 

It  is  argued  that  the  words,  ^'the 
answer  of  tlie  defendant  must  oom- 
tain,"  as  used  at  the  beginning  of 
§  264,  rendered  it  mandatary  upon 
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the  stOisaffe  company,  as  defendant 
in  the  two  former  aetiona#  thf^  it 
actually  ple^  and  put  in  iawe  in 
one  or  other  of  tho3e  actions,  as.  a 
set-off  or  counterclaim  against  the 
claims  therein  sued  upon,  its  claim 
here  sued  upon,,  even  though  thi3 
claim  is  one  arising  wholly  inde- 
pendent of  the  claims  therein  as- 
serted. Our  recent  decision  in 
Deaver  v.  Trahey,  98  Wash.  63, 167 
Fac.  6ft,  fleema  toanawer  this  con- 
tention^ We  thetre  heM  that  tlw 
note  sued  upon  not  having  been 
actually  set  up  as  a  counterclaim  or 
set-off  by  way  of  defense  in  the 
former  action,  the  judgment  in 
which  was  pleaded  as  res  judicata, 
the  note  having  been  given  in  set* 
tienient  of  a  matter  wholly  inde^ 
pendent  of  the  matter  invcAved  in 
that  action^  and  the  holder  of  the 
note  being  the  original  payee,  he 
was  not  estopped  from  thereafter 
suing  thereon  in  an  independent  ac- 
tion. In  our  decision  in  that  case 
we  said:  "This  note  constitutes  a 
cause  of  action  in  favor  of  appel- 
lant and  against  respondent  wholly 
independent  of  all  matters  drawn 
in  question  in  that  action*  It  bcxn^ 
clear  that  this  note  was  not  in 
fact  drawn  in  question  in  that 
action,  either  by  pleadings  or  evi- 
dence, the  question  here  is,  Was  it 
necessarily  involved  therein  in  the 

.«  Ill  •^  Ml  \  -.^      


argument  in:  that  laase  that  §  264, 
alN)ve  quoted,  is  mamdatory  in  the 
senae  here  claimed  by  connsel  for 
the  prodnoe  con^nny^  but  we  think 
the  holding  in  that  case  would  have 
b^en  the  sanne  had  such  argument 
been  made  therein.  It  will  be  no^ 
ticed  that  the  two  subdivisions  of 
§  264^  stating  what  the  answer  must 
contain,  are  not  joined  by  the  con^ 
joaotion  ''astd,"  nor  are  they  sepa* 
r«(ted  by  the  disjunctive  ?'or." 
Reading  the  two  aeetiens  as  a  whole^ 
it  aeems  quite  dear'  te  vm  that  these 
two  subdivisions  of  §  264  are  merely 
alternatives,  and  that  in  answering 
a  defendant  may  plead  one  or  the 
other,  and  is  not  bonnd  to  plead  as 
a  defense  any  counterclaim  or  set* 
off  which  he  may  have  against  tiie 
plaintiff,  and  which  is  wholly  unre- 
lated to  the  claim  of  the  plaintiffs 
This,  we  think,  is  in  harmony  with 
the  overwhelming  weight  of  au- 
thority. It  seems  to  us  that  these 
sections  of  the  statute  do  not  evi- 
dence a  legislative  intent  to  make 
the  law  otherwise.  In  Bertles  v. 
Hawkins  Motor  Car  Co.  94  Wash. 
680,  163  Pac.  3,  observations  are 
made  quite  in  harmony  with  this 
view,  though  we  do  not  cite  that 
case  as  being  exactly  in  point. 

We  have  not  lost  sight  of  our  de- 
cision in  Perlus  v.  Silver,  71  Wash. 
338,  128  Pac.  661,  cited  by  counsel 


sense  that  the  judgment  to  be  ren-     for    the    produce    company,    from 


dered  in  that  action  would  become 
ras  judicata  of  appellant's  right  to 
recover  in  this  acUen  upon  the  note? 
It  seems  settled  by  the  great  weight 
of  authority,  in  the  absence  of  stat- 
ute, that  a  defendant,  hi^ving  t  a 
cause  of  action  against  a  plaintiff 
wholly  independent  of  the  claim  and 
relief  sought  by  the  plaintiff  in  the 
particular  action,  is  not  bound  to  set 
up  such  independent  cause  of  action 
as  a  defense  in  the  action,  even 
though  his  cause  of  action  is  such 
that  he  may  be  permitted  to  do  so, 
but  may  bring  an  independent  ac- 
tion to  enforce  his  claim  without  b^ 
ing  subjected  to  the  plea  of  another 
action  i>ending,  or  of  res  judicata  as 
a  defense  thereto.*' 
It  is  true  it  was  not  suggested  in 

8  A.IuR.— 44. 


which  he  quotes  as  follows:  "It  is 
the  settled  law  of  this  state  that,  in 
an  action  between  the  same  parties, 
a  judgment  therein  is  res  judicata 
as  to  all  points  in  issue,  and  also  as 
to  all  points  which  might  have  been 
raMKed  a«id  adjudieated  in  ^mh  ae« 
tion." 

This  is  but  the  statement  of  a 
general  rule  which  it  seems  to  us 
has  always  been  subject  to  the 
exceptions  noticed  in  Deaver  v* 
Trahey,  in  the  absence  of  a  statute 
expressly  providing  otherwise.  In 
Perlus  V.  Silver,  however,  the  second 
action  was  brought  upon. a  claim 
which  was  manifestly  so  closely  re- 
lated to  the  one  adjudicated  upon 
in  the  former  action  as  to  necessa- 
rily  become  res  judicata   by   the 
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judgment  rendered  therein;  and 
the  same  may  be  said  of  all  the 
cases  decided  by  this  court,  cited  as 
following  the  language  above  quoted 
from  Perlus  v.  Silver. 

We  are  of  the  opinion  that,  in 
view  of  the  denials  and  all^iations 
contained  in  the  storage  company's 
reply  to  the  second  and  third  form- 
ative defenses  of  the  produce  com- 
pany in  this  action,  it  cannot  b6  de* 
cid^  upon  the  pleading  that  the 
claim  of  the  storage  company  here 
sued  upon  has  ben  actually  adju- 
dicated in  either  of  the  former  ac- 
tions, or  that  it  is  such  a  claim 
that,  at  the  commencement  of  either 
of  those  actions,  the  storage  com- 
pany was  bound  to  plead  or  in  any 
manner  put  it  in  issue  as  a  set-off 
or  counterdaim  in  either  of  those 
actions,  oar  suffer  estoppel  from 
thereafter  seeking  recovery  thereon 
in  this  independent  action. 


The  judgment  of  dismisial  is  re- 
versed and  the  action  remanded  to 
the  Superior  Court,  with  directions 
to  overrule  the  demurrer  to  the 
storage  company's  reply  to  the 
produce  compan^s  second  and  third 
affirmative  defenses,  and  for  such 
further  proceedings  as  shall  not  be 
inconsistent  with  the  views  herein 
expressed. 

Main,  Ch.  J.,  and  Fsllertm,  Tel- 
man,  and  MitcheM,  JJ.,  concur. 


HOTB. 

The  question  whether  a  prior  ac- 
tion in  whiqh  a  claim  might  have 
been  asserted  by  counterclaim,  8et*<ifr, 
or  cross  petition  bars  or  abates  a  sub- 
sequent independent  action  theveon  is 
lareated  in  ^  annotation  following 
Seaoer  v.  Fosmt,  post,  €94. 


GEORGE  L.  SEAGER 

V. 

HERBERT  E.  FOSTER,  Appt. 

Iowa  Supi^me  Court  ^ Deeemher  i#,  1919* 

(—  Iowa,  — ,  169  N.  W.  681.) 

Election  of  remedies  ^—  injuries  by  collision. 

1.  A  defendant  in  an  action  for  damages  for  injuries  arising  out  of  aa 
automobile  collision  is  not  bound,  in  order  to  protect  his  claim  for  injuries 
growing  out  of  the  collision,  to  set  it  up  by  way  of  setnoff  or  counterclaim 
in  that  action,  but  may  maintain  an  independent  action  to  i^cover  his 
damages. 

[See  note  on  this  question  begirming  on  page  694.] 


AhafteHMnt  —  former  action  fondhiig — 
counterclaim. 

2.  An  action  to  recover  damages  for 
injuries  growing  out  of  an  automobile 
collision  cannot  be  abated  by  the  pen- 
dency Of  a  former  action  by  the  owner 
of  the  other  car  to  recover  the  dam- 
ages accruing  to  him  from  the  colli- 
sion. 

[See  1  R.  C.  L.  13.] 

Municipal  corporation  —  ordinance  — 

conflict  with  statute. 

8.  An  ordinance  prescribing  which 
of  two  vehicles  crossing  intersecting 
streets  shall  have  the  riffht  of  way  is 


not  in  conflict  with  a  statute  fixing  the 
right  of  way  in  case  of  vehicles  turn- 
ing into  one  street  from  another. 
Evidence  —  speed  of  automobile. 

•4.  A  witness  cannot  testify  as   to 
whether   or   not   an   atttomobile   was 
traveling  fast  or  slow. 
[See  2  R.  C.  L.  1202.] 

—  c^mpariaoa  <rf  speed. 

8.  A  witness  cannot  be  permitted  to 
state  whether  or  not  one  automobile  in 
collision  was  going  faster  than  the 
other,  but  must  state  the  speed  of  each 
and  permit  the  jury  to  make  the  com- 
parison. 
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Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Cedar 
Rapids  County  (Bobbins,  J.)  overruIiBg  his  plea  in  abatement  and  motion 
for  new  trial,  in  an  action  brought  to  recover  damages  for  injuries  sus- 
tained in  a  collision  alleged  to  have  been  claused  by  defendant's  negligence. 
Affii-med. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Treichler  &  Treichler,  for  It  is  not  error  to  refuse  to  permit  a 
appellant:  witness  to  testify  whether  a  car  was 

Where  two  actions  are  pending  for     going  fast  or  slow  in  comparison  with 


the  recovery  of  damages  sustained  in 
an  automobile  collision,  the  action  first 
begun  will  abate  the  second,  notwith- 
standing that  &e  parties  in  the  two 
actions  are  reversed,  for  the  reason 
that  the  evidence  in  both  cases  relating 
to  the  identical  collision  would  neces- 
sarily be  the  same,  and  an  adjustment 
in  one  case  would  adjudicate  all  the 
rights  of  either  party  growing  out  of 
said  collision. 

Guinn  v.  Elliott,  128  Iowa,  179,  98 
N.  W.  €25;  Van  Vieck  v.  Anderson,  186 
Iowa,  866,  118  N«  W.  853;  Boone  v. 
Boone,  160  Iowa,  284,  137  N.  W.  1069t, 
141  N.  W.  938 ;  Paeealona  v.  Peniastila 
Bark  &  Lumber  Co.  171  Mich,  605,  187 
N.  W.  518;  J.  J.  Smith  Lumber  Co.  v. 
Sisters  of  Charity,  146  Iowa,  454,  125 
N.  W.  214. 

fThere  the  witness  has  fixed  the 
speed  of  one  car,  it  is  error  to  refuse 
to  permit  witness  to  testify  as  to 
whether  anetter  ear  was  at  the  time 
''going  faster''  than  the  oar  of  which 
the  speed  had  been  fixed  by  the  wit- 
ness. 

Livingstone  v.  Dole,  —  Iowa,  — ,  167 
N.  W.  639. 

Plaintiff  was  guilty  of  negligence  in 
not  exercising  due  care  in  keeping  a 
proper  lookout  for  vehicles  appioaeh- 
.ing  the  intersection,  and  in  driving  his 
car  at  an  unlawful  and  negligent  rate 
of  speed,  and  a  verdict  of  the  jury  for 
plaintiff  is  contrary  to  the  evidefice, 
and  cannot,  as  a  matter  of  law,  be 
sustained, 

Stearns  v.  Chicago,  R.  I.  &  P.  B.  Co. 
166  Iowa,  566,  148  N.  W.  128. 

Messrs.  Barnes,  Chamberlain,  & 
HanzHk,  for  appellee : 

A  second  suit,  in  either  the  same  or 
a  different  court,  should  not  be  abated 
by  the  first  suit  where  the  first  suit 
vrill  Bot  necessarily  determine  all  the 
issues  between  the  parties. 

Cree  v.  Bradley's  Bank,  141  Iowa, 
232.  119  N.  W.  614;  1  C.  J.  70;  Pollock 
V.  Kinman,  176  111.  App.  361;  Kaplan 
V.  Coleman,  180  Ala.  267,  60  So.  885; 
Pratt  V.  Howard,  109  Iowa,  504,  80  N. 
W.  MS;  Fink  v.  Allen,  4  Jones  ft  S. 
3S0. 


another  object. 

Livingstone  v.  Dole,  —  Iowa,  — ,  176 
N.  W.  689. 

JjsMj  J.,  delivered  the  opinion  of 
the  court :  ^ 

The  plaintiff  drove  his  automo- 
bile, weighing  about  800  pounds, 
along  Bever  avenue  in  an  easterly 
direction,  as  the  defendant  with  his 
car,  weighing  about  3,395  pounds, 
came  northerly  up  Fourteenth 
street,  which  intersects  Bever  ave- 
nue. The  plaintiif,  as  he  ap- 
proached the  intersection,  looked  to 
the  north  and  thereafter  to  the 
south,  and  testified  that  he  did  not 
observe  defendant's  car  until  about 
16  feet  west  of  the  west  curbing  of 
Fourteenth  street,  and  when  defend- 
ant was  about  the  same  distance 
south  of  the  intersection.  He  esti- 
mated his  speed  at  about  12  miles 
an  hour,  and  was  unable  to  say 
whether  he  looked  toward  the  south 
previously  to  observing  ttie  ap- 
proach of  defendant's  car*  Zook, 
who  was  riding  with  plaintiff,  esti- 
mated the  speed  of  the  car  at  15 
miles  per  hour,  and  swore  that  it 
was  about  halfway  between  Third 
avenue  and  Fourteenth  street,  or 
about  60  feet  from  the  west  of  the 
intersection,  and  defendant's  car 
was  then  about  40  feet  south  there- 
from, lUQd  that  he  called  plaintiff's 
attention  to  the  approach  of  defend- 
ant's car.  On  the  other  hand,  de* 
fendant  testified  to  having  been 
about  50  feet  south  of  the  inter- 
section when  he  looked  as  far  west 
f^s  the  intersection  of  Bever  avenue 
and  Third  avenue,  but  did  not  see 
the  car  until  after  lookimg  to  the 
east  and  when  about  70  feet  west 
of  the  intersection,  and  when  he  was 
about  40  feet  south  of  it  Defend- 
ant's son,  who  sat  in  the  back  seat, 
testified  that  he  saw  the  plaintiff's 
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car  at  the  intersection  of  the  ave* 
nuee,  or  about  117  feet  west  of  the 
intersection,  and  that  he  immediate- 
ly told  his  father.  Defendant  esti- 
mated the  speed  of  his  car  at  12 
miles  per  hour  and  that  of  plaintiff 
at  25  miles  per  hour,  while  his  son 
thought  plaintiff's  car  was  moving 
at  the  rate  of  14  or  15  miles  per 
hour.  The  automobiles  collided  in 
the  intersection,  but  somewhat 
south  of  the  street  railway  track, 
and  both  cars  were  injured.  Plain- 
tiff claimed  in  his  petition  the  ex- 
pense of  repairing  his  car  as  dam- 
ages, and  the  defendant,  putting  in 
issue  such  claim,  demanded  judg- 
ment for  the  damages  done  his  ve- 
hicle, and  also  pleaded  by  way  of 
abatement  another  action  pending. 

I.  This  action  was  begun  in  the 
superior  court  of  Cedar  Rapids,  De- 
cember 21, 1916.  Prior  thereto,  No- 
vember 17,  1916,  defendant  began 
suit  as  plaintiff  to  recover  in  that 
action  the  damaged  claimed  in  his 
cross  petition,  and  issue  was  joined 
thereon  by  plaintiff  in  this  action, 
as  defendant  in  that.  The  defend- 
ant in  the  action  at  bar  pleaded  the 
pendency  of  the  suit  begun  Novem- 
ber 17,  1916,  in  abatement,  and  the 
plea  was  denied.  The  plaintiff  in 
this  action  had  not,  as  defendant  in 
the  prior  suit,  asserted  any  claim 
to  damages  consequent  on  the  col- 
lision, either  by  way  of  counter- 
claim, set-off,  or  cross  petition,  and 

was  not  required  so 
to  do  in  order  to 
protect  such  claim. 
He  might  so  have 
done,  but  was  not  bouik!  to,  for  he 
might  have  elected  whether  he 
would  assert  his  claim  for  damages 
in  that  action  or  proceed  in  an  in* 
dependent  action  to  recover  the 
damages,  if  any  he  had  suffered. 
Jones  V.  Witousek,  114  Iowa,  14,  86 
N.  W.  59 ;  Smeaton  v.  Cole,  120  Iowa, 
368,  94  N.  W.  909.  Having  elected 
to  prosecute  his  claim  for  damages 
in  another  and  ind^endent  action, 

as  was  his  right,  it 
might  not  be  abated 
because  of  the  pend* 
ency  of  defend- 
ant's suit  previously  brought.    Os- 


Ble«Uon  •€ 
rem«dte»— In- 
Jvrteii    b|r 
collision. 


Abatement— ^ 
fovmer  netiom 


c*oanterelaltti. 


born  V.  Cloud,  2S  Iowa,  104,  92  Am. 
Dec.  413 ;  Code,  §  8440, 1  C.  J.  83. 

11.  An  ordinance  of  the  city  of 
Cedar  Rapids,  §  393,  was  received  in 
evidence  over  objection  that  it  was 
void  because  of  being  covered  by 
paragraphs  11  and  12  of  §  1571ml8 
of  the  Code  Supplement  (1913). 
The  ordinance  declares  that  "except 
as  otherwise  provided,  vehicles  trav- 
eling on  thoroughfares  running  at 
right  angles  to  the  Cedar  river, 
which  are  designated  and  known  as 
^avenues,'  have  the  right  of  way 
over  vehicles  traveling  on  thorough- 
fares known  as  'streets,'  or  other 
thoroughfares  which  intersect  'ave- 
nues,' " 

The  court  instructed  the  jury: 
"You  are  instructed  that  such  ordi- 
nance  iheane  tliat  where  drivers  of 
vehicles,  one  being  on  an  avenue 
and  one  on  a  street,  approach  an 
intersection  where  they  must  pass 
each  other,  wherever  it  intersects 
at  the  same  moment,  it  Is  the  duty 
of  the  person  driving  the  vehicle 
upMDn  the  street  to  permit  the  vehicle 
driven  on  the  avenue  to  pass  in  front 
of  the  vehicle  on  the  street." 

TJie  contention  is  that  thia  is  in^ 
valid  for  that  the  subject  is  covered 
by  paragraphs  11  and  12  of  said  § 
1571ml8  of  the  Code  Supplement, 
which  read: 

"In  cities  and  towns,  motor  vehi- 
cles turning  to  the  right  from  one 
street  into  another  shall  have  the 
right  of  way  over  vehicles  traveling, 
on  the  street  into  which. same  are 
turning. 

"In  cities  and  towns,  motor  vehi- 
cles turning  to  the  left  into  another 
street  shall  give  the  right  of  way  to 
vehicles  traveling  on  the  street  into 
which  same  are  turning." 

It  will  be  observed  that  these  par- 
agraphs do  not  cover  the  situation 
where  the  automobiles  approach  on 
different  streets  intersecting,  as  at 
light  angles,  without  turning  but 
continuing  in  their  c6urse,  and  the 
question  presented  is  whether,  this 
not  having  been  touched  by  the  par- 
agraphs quoted,  it  was  competent 
for  the  city  council  of  Cedar  Ri^'ida 
to  enact  the  ordimtnce  with  respect 
thereto.    Section  755  conferred  up* 
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on  the  city  the  power  to  regulate 
the  driving  of  vehicles  within  the 
limits  of  the  corporation,  and  sure- 
ly rules  defining  which  shaH  have 
the  right  of  way  in  a  sitfraticn  Hke 
that  involved  in  this  case  are  within 
the  terms  of  this  statute,  for.it  con- 
cerns the  safety  of  drivers  in  pass- 
ing on  the  intersection  of  the 
streets.  Nothing  to  be  found  in 
§  1571m20  of  the  Code  Supplement 
{1918)  obviates  this  conclusion.  The 
forepart  of  that  section  forbids  the 
exaction  of  any  fee,  license,  or  per- 
mit for  the  use  of  public  highways 
or  exclusion  for  the  free  use  there- 
of by  local  authorities  with  certain 
exceptions,  and  declares  that  "no 
ordinance,  rule  or  regulation,  con- 
trary or  in  any  wise  inconsistent 
with  the  provisions  of  this  act,  noiy 
in  force  or  hereinafter  enacted,  shall 
have  any  effect/* 

As  seen,  this  ordinance  is  not  in 
conflict  with  any  provision  in  the 
act  known  as  chapter  2-B  of  title 
8.  Therein  appears  no  purpose  on 
the  part  of  the  general  assembly  to 
withdraw  the  power  to  regulate  the 
driving  of  automobiles  a«  conferred 
by  §  755  of  the  Code  save  as  there- 
in specified.  We  are  of  opinion  that 
the  enactment  of  the  ordinance  is 

within  the  author- 
^•^^£l^SSu  ity  of  the  city  .coun- 
:;SSr^?SS.''*      cil  of  Cedar  Rapids, 

and  the  mstruction 
referred  to  in  so  saying  to  the  jury 
has  our  approval. 

III.  Plaintiff,  having  testified  that 
he  could  not  judge  the  rate  of  speed 
at  which  defendant's  car  was  mov- 
ing, was  asked:  'In  your  opinion, 
was  it  going  fast  or  slow?"  Objec- 
tion "as  relative  in  form,  and  there 
is  nothing  to  compare  it  with,"  was 
overruled,  and  the  witness  an- 
swered: **He  was  coming  pretty 
fast."  The  ruling  was  erroneous, 
for  there  is  no  criterion  that  we 
know  of  by  which  to  determine 
whether  an  automobile  is  moving 
fast  or  slow. .  Fifteen  or  20  mUes 
per  hour  seems  quite  fast  to  some 
folks,  while  others  would  deem  a  40 
or  50  mile  rate  scarcely  to  be  de^ 
nominated  as  fast  driving.  Plain- 
tiffs ideas  on  this  subject  do  not 
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appear,  and  the  jury  derived  no  in- 
formation from  the  answer  given 
and  could  net  have  based  a  finaing 
'  as  to  any  definite  srpeed  ftrotti  the 
•atwwer  givefi/  By  tlMse  reasofns  we 
are  persuaded  that  ttie*  rtding, 
though  erroneous,  was  without 
prejudice. 

rv.  Defendant's  son  swore  that 
in  his  judgment  the  automobile  in 
which  he  was  riding  was  moving  at 
a  speed  of  14  or  15  miles  per  hour, 
not  over  16.  "Q.  Was  it  (the  Ford) 
going  faster  than  the  car  that  you 
were  in?" 

An  objection  as  incompetent,  ir- 
rqlevai^t,  and  immaterial,  as  asking 
for  a  comparison,  was  sustained, 
and  the  witness  was  asked:  ''Was 
it  going  fast  or  slow?"  And  a  like 
objection  was  sustained.  Possibly  a 
differenee  in  the  objection  inter- 
posed to  the  last  question  and 
that  propounded  to  plaintiff  may  ex- 
plain the  difference  in  the  ruling. 

At    any    rate,    the  Kvtdence- 
court,  as  seen,  was  Bp^ed  ©t  «ato. 
correct    this    time.  "'''*"*• 
The  ruling  on  the  first  above  ques- 
tion, however,  is  the  one  complained 
of.   The  question  called  for  a  conclu- 
sion arrived  at  by  comparing  the 
speed    of    one    car 
with  the  other,  and  ^Je^lf •'**••  ** 
for  this  reason  the 
objection    ishould    have   been    sus- 
tained,  as   the   speed    of   the   car 
should  have  been  shown  and  the  jury 
allowed  to  make  the  comparison. 

V.  The  evidence  was  sufficient  to 
carry  the  issue  as  to  whether  the 
defendant  was  negligent  in  not 
yielding  the  right  of  way  to  plain- 
tiff. He  observed  the  plaintiffs 
automobile  approaching  in  ample 
time  to  enable  him  to  have  exercised 
ordinary  care,  in  yielding  the  right 
of  way,  to  have  avoided  the  colli- 
sion. As  to  whether  plaintiff  was 
guilty  of  contributory  negligence 
the  evidence  is  closed ;  but  we  think, 
in  view  of  the  fact  that  he  was  en- 
titled to  the  right  of  way,  the  jury 
might  have  found  him  without  fault 
contributing,  to  the.  injury. 

The  judj^nent  is  affirmed. 

Preston,  Ch.  J.,  and  Evans  and 
Salinger,  JJ.,  concur. 
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ANNOTATION. 


Prior 


which  dain  night  have 


hy 


I.  Introductory,   994. 
II.  General  rule: 

a.  Rule  stated,  695. 

b.  Application  of  role: 

1.  Prior  action  on  contract; 
claim  on  contract: 

(a)  la  general,  698. 

(b)  Prior  action  on  con- 

tract; claim  for 
breach  of  war- 
ranty, 706. 

(c)  Prior     action     for 

breach  of  con- 
tract; claim  for 
purchaie  price, 
709. 

(d)  Prior     ac^OQ     for 

reat;  claim  for 
breach  of  cove- 
nant in  lease,  709. 

(e)  Prior     action     for 

breach  of  cove- 
nant in  lease; 
claim  for  ren^ 
710. 

(f)  Prior      action      on 

promissory    note; 
claim  for  breach 
of  contsact,  710. 
{.  Prior  action  on  contract; 

claim  in  tort,  712. 
8.  Prior  action  on  contract; 

claim  in  equity,  713. 
4.  Prior  action  on   contract; 
claim     for     foreclosure, 
714. 
6.  Prior  action  in  tort;  claim 
on  contract,  714. 

6.  Prior  action  in  tort;  claim 

in  tort,  715. 

7.  Prior     action     in     equity; 

daim  on  contract,  716. 

8.  Prior     action     in     equity; 

claim  for  dower,  717. 

9.  Prior    action     in    equity.; 

claim  in  tort,  717. 

10.  Prior     action     in     equity; 

claim  in  equity,  718. 

11.  Prior     action     in     equity; 

claim     for     foreclosure^ 
719. 

In  confining  the  scope  of  this  note 
to  those  cases  in  which  it  a^ieared 


II.  b — continued. 

12.  Prior  action  for  possession; 

claim  in  equity,  719. 

13.  Prior  action  for  posseasion; 

claim  for  possesaion,  720. 

14.  Prior  action  for  possession; 

claim  on  contract,  720. 

15.  Prior  action  far  possession; 

claim  in  tort,  720. 

16.  Prior     action      for      fore- 

closure;   claim   on    con- 
tract, 721. 

17.  Prior     action     for     fore- 

closare;  claim  in  equity, 
721. 

18.  Prior   action    for   divorce; 

claim  for  divorce,  721. 

19.  Miscellaneous,  722. 

III.  Limitation  of  rule: 

a.  Claim  arising  out  of  subject  of 

former  action,   725. 

b.  Matter    necessarily    adjudicated 

in  prior  proceeding,  727. 
c  Necessity    of    pleading    adverse 
claim  in  particvlar  ac- 
tion: 

1.  Action  to  determine  title  to 

real  property,  731. 

2.  Action  for  accounting  or  to 

settle    partnership     af- 
fairs, 733. 

d.  Recovery  of  undsimed   balance 

of  set-off  or  counterclaim,  734. 

IV.  Rule  in  Vermont  as  to  proceeding  in 

probate  court,  734. 
V.  Rule  where  prior  action  is  brought 
in  court  of  justice  of  peace,  or 
other  inferior  court: 

a.  General  rule,  735. 

b.  Limitation  of  rule: 

1.  Claim  for  unliquidated  dam- 

ages, 738. 

2.  Claim    dismissed    or    aban- 

doned before  justice,  740. 

3.  Claim     against    party     not 

litigant    in    prior    action^ 
740. 

4.  Recovery  of  balance  of  claim 

in  excess  of  Justice's  juria- 
diction,  741. 
VI.  Rule  in  ArkanMs,  Y43L 
Vlt.  Rule  in  New  Jersey,  744. 

that  the  plaintiff  sought  to  recover  on 
a  claim,  which  was  available  ia  a 
prior  actioQ  against  him  by  way  of 
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B6tK)ffy  counterclaim,  or  cross  petition, 
no  llfttle  difficulty  has  been  experienced 
in  distinguishing  tetveeen  matter  con* 
stitutingr  the  proper  subject  of  aet-ofl 
or  eounterolaim,  and  matter  which  er* 
isted  solely  as  a  defense  to  the  prior 
action.  Not  infrequently  actions  have 
been  brbught  to  recover  a  paym«nt 
made  by  a  defendant  which  was  not 
aaserted  in  an  action,  on  the  claim  on 
which  the  payment  was  made.  This 
class  of  litigation,  involving  the  right 
to  recover  a  paymuA  made,  or  to  en- 
force its  credit  on  a  judgment  ren* 
dered  against  the  p^yor,  has  been  ex- 
cluded from  consideration  herein* 
since  such  a  pitymont  does  not  con- 
stitute the  subject  of  a  set-off,  but  is 
solely  a  defense.  Thus,  in  Broughldii 
V.  Mcintosh  (1840)  1  Abu  168,  the 
court  in  discussing  this  matter  said: 
*'The  charge  of  the  circuit  court  seems 
to  have  been  predicated  on  the  sup<* 
position  that  the  payment  created  a 
right  of  action  which  could  be  en^^ 
forced  as  a  set-off  against  the  demand 
of  the  party  to  whom  the  payment  was 
made.  There  is  no  question  bat  it 
would  be  a  good  defense,  in  whole  or 
in  part,  to  the  action ;  but  the  defense 
would  bear  no  resemblance  to  a  set-* 
off,  which  may  be  used  or  omitted  at 
the  pleasure  of  the  defendant/' 

£xcept  those  cases  wherein  the 
courts  have  hdd  that  matter  to  con- 
stitute a  counterclaim,  this  note  ex- 
cludes that  class  of  cases  wherein 
judgments  in  favor  of  physicians  for 
their  services  have  been  held  to  be  a 
bar  to  action  for  damages  for  mal- 
practice in  the  performance  of  such 
services.  These  eases  proceed  on  the 
theory  that  the  two  claims  cannot  co- 
exist; so  that^  if  the  plaintiff  was  en^ 
titled  to  have  his  claim  allowed^  the 
defendant  would  be  precluded  fretn 
recovering.  See  24  R.  G.  L.  8S3v  i  92 ; 
also  Schwinger  v.  Raymond  (1880)  88 
N.  Y.  If2,  38  Am.  Rep.  415. 

11,  Oeneral  itfte* 
a.  Rule  stated. 

The  general  rule  is  that  a  defend- 
ant, having  a  claim  available  by  way 
of  set-off,  counterclaim,  or  cross  peti^ 
tion,  has  an  eleetic^n  so  to  plead  it,  or 


txi  reserve  it  for  a  future  independent 
action,  and  a  prior  action  in  which  a 
claim  might  have  been  asserted  ae  a 
set-off,  counterclaim^  qr  cross  petition 
is  ne  iMLr  to  a. subsequent  indepeiBdent 
action  thereon. 

United  States.— Merchants  Heat  & 
Light  Go.  v.  J.  B.  Clow  it  Sons  (1907) 
204  U.  S.  28«,  51  L.  ed.  4BS,  n  Sup.  Ct. 
Rep.  2B5;  Virgiuia-Carolina  Chemical 
Co.  v.  Kirven  (1§09)  215  U.  S.  252, 
54  L.  ed.  17^^  30  Sup.  Ct.  Rep.  78,  af- 
firming (IjMT)  77  S.  C.  498,  58  S.  £. 
424;  Roliiuson  v.  Wiley  (i82C) 
Hempet.  38,  Fed.  Cas.  No.  ll,9raa; 
Washburn  &  M.  Mfg.  Co.  v.  Scutt 
(1884)  22  Fed.  710;  Fitshugh  v.  Mc- 
Kinney  (1890)  43  Fed.  461;  Kauffmali 
V.  Raeder  (1901)  54  L.R.A.  2&7,  47  C.  C. 
A.  278,  108  Fed.  171 ;  Davis  v.  Besse*- 
mer  City  Cotton  MilU  (1910)  102  C.  C. 
A.  232,  178  Fed.  784.  See  also  Hen- 
drickson  v.  Hinckley  (1855)  17  How. 
443,  15  L.  ed.  123. 

Alabama.  —  Garrow  v.  Carpenteir 
(1S85)  1  Port.  359;  !>e  Sylva  v.  Henry 
(183«)  3  Port.  132;  McLane  v.  Mil- 
ler <1847).  12  Ala.  043",  Robbins  v. 
Harrison  (1857)  31  Ala.  190;  Rapier  v. 
Gulf  Cify  Papter  Co.  (1879)  64  Ala. 
399;  Wharton  v.  King  (1881)  69  Ala. 
365;  Weaver  v.  Brown  (1888)  87  Ala. 
598^  6  So.  354;  Roach  v.  Privett  (1899) 
90  Ala.  391,  24  Am  St.  Rep.  819,  7 
So.  808;  New  England  Mortcf.  Secur. 
Co.  V.  Pry  (1994)  143  Ala.  637,  111 
Am.  St.  Rep.  62,  42  So.  57;  Kaplan  v. 
Coleman  (191^)  180  Ahu  2«7,  60  So^ 
88(k  Compare  Crawford  v.  Stmonton 
(1898)  7  Port.  110. 

Calif«rtiia.r-Hofobs  v.  Duff  (1863) 
23  Cal.  59«;  Stoddard  v.  Treadwell 
(1894)  26  Cal.  294;  Gregory  v.  Cla- 
hrottgh  (1990)  129  Cal.  475,  62  Pae. 
72;  BroaiAn  v.  Kvasner  (1901)  135  Cal. 
39,  69  Fac.  979 ;  Ooepin  ^ore  Pevelop- 
ment  Cp.  v.  Eammond  (1918)  ~  CaL 
App*  ~»  175  Pac.  796 ;  Rauer^s  Law  & 
OoUecUon  Ca  v.  Sheridan  Proctor  Co. 
(1919)  —  Cal.  App.  — ,  181  Pac.  71. 

Colorado. — Omauer  v.  Penn  Mut.  L. 
ins.  Co.  (1912)  52  CoU.  632,  ^23  Pac. 
650. 

Coiinecilcut.^-^Betts  v.  Connecticut 
K  Ins.  Co.  (1905)  78  Conn.  440,  92  AtL 
345;  Lowndes  v.  Cil^  Mtt.  BaMc  (1907). 
79  Conn.  998,  96  Atl.  514. 
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Delaware.-— Jones  v.  Charles  Warner 
Co.  (1912)  2  Boyce,  566,  83  Atl.  131. 

Georgia.*— Johnson  v.  Reeves  (1901) 
112  Ga,  690,  37  S.  £.  980;  Moon  v. 
Stames  (1916)  17  Ga.  App.  679,  87  S. 
E,  1091. 

liUnois.— Morten  v.  Bail^  (1885)  2 
111.  213,  27  Am.  Dec.  767;  Crabtree  v. 
Kile  (1859)  21  111.  180;  Chicago,  D.  & 
V.  R.  Co.  V.  Field  (1877)  86  lU.  270; 
Quick  V.  Lemon  (1883)  106  111.  578; 
Galena  &  S.  W.  R.  Co.  v.  Ennor  (1886) 
116  111.  55,  4  N.  £.  762 ;  Sheetz  v.  Baker 
(1890)  38  111.  App.  349;  Tompkins  ▼. 
Gerry  (1892)  43  111.  App.  255;  Pollock 
▼.  Kinman  (1912)  176  IlL  App.  361; 
Stauifer  v.  State  Bank  (1916)  201  IlL 
App.  30Q. 

ImUamu— Judah  v.  Brandon  (1841) 
5  Blaekt.  506;  McKinney  v.  Springer 
(1851)  3  Ind.  59,  54  Am.  Dec.  470; 
Epperly  V.  Bailey  (1851)  3  Ind.  72; 
Rankin  v.  Harper  (1853)  4  Ind.  585; 
Lloyd  V.  Reynolds  (1868)  29  Ind.  299; 
Axtel  V.  Chase  (1882)  83  I9A.  546; 
Wright  V.  Anderson  (1889)  117  Ind. 
349,  20  N.  E.  247 ;  Collier  v.  Cunadng- 
ham  (1891)  2  lad.  App.  254,  28  N.  E. 
341;  Indiana  Farmers'  live  Stock  Ins. 
Go.  V.  atratton  (18dl)  4  Ind.  App.  566^ 
31  N.  E.  380;  Manchester  F.  Asaitr. 
Co.  V.  Koerner  (1895)  13  Ind.  App.  372, 
55  Am.  fit.  Rep.  231,  40  N.  E.  1110,  41 
N.  E.  848.  See  also  Franke  v.  Franke 
(1896)  15  Ind.  App.  5^9,  .43  N.  E.  468. 

loiya.— Qsbom  v.  Cloud  (1867)  23 
Iowa,  104»  92  Am.  Dec.  413;  Fairfield 
V.  McNany  (1878)  87  Iowa,  75;  Savery 
V.  Sypfaer  (1874)  39  Iowa,  676;  Folsom 
V.  Winch  (1884)  63  Iowa,  477,  19  N. 
W.  305;  Jones  v.  Witousek  (IWl)  114 
Iowa,  14;  86  N.  W.  59 ;  Smeaton  v.  Col^ 
(1903)  120  Iowa,  868,  94  N.  W.  909; 
Ferguson  v.  Epperly  (1906)  127  Iowa, 
214,  108  N.  W.  94;  Price  v.  Macomber 
(1914)  165  Iowa,  189,  144  N.  W.  1020; 
Secor  V.  Siver  (1914)  165  Iowa,  678, 
146  N.  W.  845;  Harris  v.  Schrimper 
(1918)'  —  Iowa,  — ,  169  N.  W.  7B0. 
And  see  SBAGER  v.  FbsTKR  (reported 
herewith)  ante,  690.       '  ♦     « 

Kentucky.  —  Barclay  v.  Blackburn 
(1831)  6  J.  J.  Marsh.  115;  Dorsey  v, 
Reeae  (1858)  14  B.  Mon«  U7#.  Com- 
pare Rogers  y.  Wigga*a853)  12  Bi 
Mon.  504;  Enamerson  v.  Herriford 
(1871)  8  Bush.  229;  City  Nat.  Bank  7. 


Gardner  (1884)  5  Ky.  L.  Rep.  682  (ab- 
stract);  Paxton  V.  City  Natv  Bank 
(1884)  5  Ky.  L.  Rttp  682  (abstrax^t); 
Dedman  v.  Nally  (1882)  14Ky.  L.  Rep. 
229;  United  States  Bldg.  &  L.  Asso. 
V.  Unked  States  Bldg.  &  L.  Aisao. 
(1900)  108  Ky.  830,  56  S.  W.  422; 
Trttesdaie  v.  Brady  (1907)  81  Ky.  L. 
Rep.  1386»  105  S.  W.  122;  Jefferson  v. 
Western  Nat.  Bank  (1911)  144  Ky.  6& 
138  S.  W.^08;  Bishop  v.  Bishop  (1915) 
162  Kyv  769,  178  S.  W.  130. 

Louisiana. — Deiahousaaye  v.  Judice 
(1827)  6  Mart.  N.  S.  251. 

Maine.— See  alae  Bmrtlett  v.  Pearaoa 
(1848)  29  Me.'  9. 

Marydandkr-^Davidson*  Chemical  Co. 
V.  Andrew  Miller  Co.  (1913)  122  Md. 
134,  89  AtL  401. 

MaflflOchiiBetts.  —  Minor  v.  Walter 
(1821)  17  Mass.  237;  Barley  v.  Balch 
(1889)  23  Pick.  283,  34  Ahl  Dec.  56; 
Ihittt  V.  Brown  (1888)  146  Mass.  253, 
15  N.  £.  587;  Fiake  v.  Steele  (1890) 
152  Mass.  260,  26  N.  E.  291 ;  Riley  v; 
Hale  (1898)  158  Mass.  240,  83  N.  £. 
491;  Gilmore  v.  Willlanui  (1894)  162 
Mass.  351,  38  N.  E.  976.  See  also  Gary 
V.  Bancroft  (1833)  14  Pick.  815,  25 
Am.  Dec.  393,  and  Manufacturers'  Bot^ 
tie  (}o.  V.  Taylor-Stites  Glass  Co. 
(1911)  208  Mass.  593,  95  N.  £.  103. 

Michigaau— Ward  v.  Fellers  (1854) 
8  Mich.  281;  Barker  v.  Cleveland 
(1869)  19  Midi.  230;  McEwen  v.  Bige- 
km  (1879)  40  Mich.  215;  Baker  v. 
Morehouse  (1882)  48  Mich.  334,  12  N. 
W.  170;  Mimnaugh  v.  Partlin  (1887) 

67  Mich.  891,  34  N:  W.  717;  Seventh 
Day  Adventist  Pub.  Asso.  v.  Fisher 
(1893)  95  Mich.  274,  64  N.  W.  769; 
Perkins  v.  Oliver  (1896)  110  Mieh.  402, 

68  N.  W.  245;  Jennison  Hardware  Co. 
r.  Godkin  (1897)  112  Mich.  57.  70  N. 
W.  428.  See  also  Huntoon  v.  Russell 
C1879)  41  Mieh«  316,  2  N.  W.  38. 

Miniiesotit.--^DofuglaB  v.  First  Nat. 
Bank  (1871)  17  Minn.  85,  Gil.  18; 
Thoreson  v.  Minneapolis  Harvester 
Works  (1882)  29  Minn.  341,  13  N.  W. 
156.  See  alao  Trautwein  v^  Twin  City 
Iron  Works  (1893)  55  Minn.  264,  56  N. 
W.  750. 

Missouri.— Hall  v;  Clark  (1^55)  21 
Mo*  415;.WrigJlt  v.  Salisbury  (1870). 
46  Ma  26;  Grady  y.  McCorkle  (1874) 
57  Mo.  172,.  17  Am.. Rep. 676;  M^on  v^ 


ANNO.— FAILURES  TO  ASSEKT  CLAIM  B¥  SBT-OFF,  ETC.        697 


Summers  (1987)  24  Mo.  App.  174; 
Wright  V.  Broome  (1890)  67  Mo.  App. 
32;  Barber  Asphalt  Pav.  Co.  v.  Fi«ld 

(1906)  182  Mo.  App.  628,  97  S.  W: 
179;  Lon^  v.  Lackawanna  Coal  &  I. 
Co.  (1910)  2S8  Mo.  713,  186  S.  W.  678. 
See  also  Berry  v.  Henslee  (18^6)  38 
Mo.  892;  Emery  v.  St.  Louis,  M.'ft  N. 
W.  R.  O).  (1888)  77  Mo.  889;  and  Sum- 
met  V.  City  Realty  &  Brokerage  Od. 

(1907)  208  Mo.  601, 106  S.  W.  614. 
Nebraskia.— Uppfalt    v.    Woremann 

(1890)  30  Neb.  189,  46  N.  W.  419.  » 
New  Hampshire. — ^Badcom  v!  Man- 
ning (1872)  52  N.  H.  182;  Metcalf  v. 
Gilmore  (18S4)  63  N.  H.  174;  Parsoria 
V.  Crawford  (1885)  64  N.  H.  23,  3  Atl. 
632;  Parker  v.  Roberts  (1885)  63  N,' 
H.  431.  See  also  Blodgett  v.  Berlin 
Mills  Co,  (1872)  52  ^.  H.  215.  .  ' "  . 
New  York, — Ives  v.  Van  Epps  (1839) 
22  Wend.  155;  Batterman  v.  Pierce 
(1842)  3  HiU  (N.  Y.)  X71;  Halsey  v. 
Carter  (1853)  1  Duer,  667;  Lignot  v. 
Redding  (1855)  4  E..  D.  Smith,  285; 
New  York  v.  Mabie  (1855)  13  N.  Y. 
151,  64  Am.  Dec.  538 ;  Gillespie  v.  tor-y 
ranee  (1862)  25  N.  Y.  306,  82  Am.  Dec. 
356;  McDonald  v.  Christie  (1863)  4Z 
Barb.  36;  Barth  v.  Burt  (1865)  .43 
Barb.  628;  Morgan  v.  Powers.  (186^7)' 
66  Barb.  35;  Foster  v.  Milliner  (1868) 
50  Barb.  385;  McKnight  v.  Devlin 
(1873)  52  N.  Y.  399,  11  Am.  Rep,  715; 
Mall.oney  v.  Horan  (I872)  49  N.  Y, 
111,  10  Am.  Rep,  335;  L^vermore  v. 
Bainbridge  (1873)  44  How.  Pr.  361; 
Inslee  v.  Hampton  (1876)  8  Hun,  230; 
Brown  v.  Gallaudet  (1880)  80  N.  Y, 
413;  Watson  V.  Gowdrey  (1880)  23 
Hun,  169;  Weston  y.  Turner  (1887)  ^ 
N.  Y.  S.  R*  296;  C^rlin  v.  Richardson 
(1888)  17  N.  Y.  S.  R.  399;  1  i^.  Y.  Supp- 
772;  Frost  y.McGinnis  (188d)  15  Daly, 
113,  3  N.  Y.  Supp.  241;  De  Graaf  v, 
Wyckoff  (1889)  118  N.  Y,  1,  22  N.  E, 
1118;  Potter  v.  Gates  (1890)  56  Hun, 
639,  2  Silv.  Sup.  Ct.  889;  ON.  Y.  Supp. 
87;  John  Douglass  Co.  v.  Moler  (1893) 
3  Misc.  373,  30  Abb.  N.  C.'293,  22  N. 
Y.  Supp.  1045;  Cantoni  v.  Forster 
(1895)  12  Misc:  376,"  33  N.  Y.  Supp. 
645,  affirmed  without  opinion  in  (1895) 
146  N.  Y.  406,  42  N.  B.  543;  Smith  v. 
Pleisehman  (1897)  28  App.  Div.  365, 
48  N.  Y.  Stepp.  284;  Notata  ▼.  Do 
Kamalaris  (1898)  22  Misc.  387,49  N< 


Y.   Supp.   216;   GoMoB  v.   Van   Cott 
(1899)    38  App.   Div.   564,  f»6  N.   Y. 
Supp.  554;  ConsoKdated  Fruit  Jar  Co. 
V.  Wimeir   (1899)   38  App.  Div.  869, 
56  N.'  Y.  Supp.  723 ;  Gay  v.  Riehmann 
Mantel  Co.   (1900)   68  App.  Div.  501, 
31  N.  Y.  Civ.  Proc.  Rep.  81,  65  N.  Y. 
Supp.964;  Jordan  v.  Underbill  (1904) 
91  App.  Div.  124,  86  N.  Y.  Supp.  620; 
Jon^d  V.  Leopold  (1904)  95  App.  Div. 
4%4,   88  N.   Y.   Supp.   568;   O^den   v. 
Pioneer  lh>h  W<irks   (1904)   »1  App; 
Div.  894,  86  N.  Y.  Supp.  965;  Levy  v. 
Hohweisher  (190©)  101  App.  Div.  82, 
91  N.  Y.  Supp.  562;  Walkup  v.  Mesick 
(1906)    110' App.  Div.  326,  97  N.  Y. 
Supp.  142;  Leask  v.  Dew  (1905)   102 
App.  Biy.  52&,  92  K  Y.  Supp.  891,  af- 
firmed in  (1906)  184  N.  Y.  599,  77  N. 
E.  1190;  Miller  v.  JBaillard  (1908)  124 
App..  Div.  555,  lOfe  N.  Y.  Supp.  973 ; 
Sowden  v.  Murray   (1909)   114  N.  Y. 
Supp.  164;  Newgent  v.  Alsberg  (1916) 
173  App.  Div.  878,, 160  N.  Y.  Supp.  71; 
Rosenberg  v.  34otchin  (1917)  181  App. 
Div.  137,  168  N.  Y.  Supp,.  101  p.  Good- 
nvaA  v<  Benjamin  Rutchik,  (1918)  171 
N.   Y.  ^pp.   152;,  Bloom   v.   Arthur 
Walker  &  Co.  (191?)  175  N.  Y.  Supp. 
150;     Distributing     Cojrp.     v.     Pere^ 
(1919)  175  N.  Y.  Supp.  537.    See  also 
Carpenter    v.    Butterfield     (1802)     3 
JOihnd.  Gas.  146;  Fabbricotti  v.  I4uunitz 
(1851)  8  Sandf.  748;  Collyer  v.  Collins 
(1864)  17  Abb.  Pr.  467;  Lawrence  v. 
Bank  of  Republic  (1865)  8  JRobt.  142; 
GuteheSB  v.  Daniels  <1872)  49  N.  Y. 
606;  SYnddir  v.  Neill   (1874)   1  Hun, 
83,  3  Thomp.  &  C.  77 ;  Meriraai  v.  Smith 
(1874)  7'Huti,  244;  Danhani  v.  Bower 
(18W)  77  N.  Y.  76,  88  Am.  Rep.  670; 
Sttew^inger  v^  Raymond   (1880)  88  N. 
Y.  192,  38  Avk.  Rep.  415;  RUppert  v. 
Hang  (1881)  1  N.  Y.  Civ.  Proc.  Rep. 
411;  Reiner  v.  Jones   (1899)  38  App* 
Div.  441,  56  N.  Y.  Supp/ 428 ;  MeMagh 
v.  Pensterer  (1920)  180  N.Y.  Supp.  90. 
North  CaroUiia.* — Woody  v.  Jordan 
(1:873)  '69  N.  C.  189;  BlacicweU  Ditr- 
ham  Tobacco  Co.- V.  McBli»tee'(1886) 
94  N.  C.  425 ;  Shaiikle  v.  Whitley  (1902) 
IM  N.  C«  168,  42  S.  E.  674 ;  Shakespeare 
V.  Caldwell  Land  &  Lumber  Co.  (1907) 
144  N.  C.  616,  57  S.'E.  218;  Cook  v. 
Cook  (1912)  15^  N.  C.  46^  4d  L.R.A. 
(N.S.)  83,  Ann.  Cas.  1914A,  1137,  74 
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S.  E.  639.     See  also  Francis  v.  Ed- 
wards (1877)  77  N.  C.  271. 

Ohiou— Sykes  v.  Bonner  (1871)  1 
Ohio  L.  J.  464;  Witte  v.  Lockwood 
(1888)  d9  Ohio  St.  141.  See  also  Cov- 
insrton  A  C.  Bridge  Co.  v.  Sargent 
(1876)  27  Ohio  St.  233. 

Oregoii. — Hill  v.  Cooper  (1876)  6 
Or.  181 ;  La  Follett  v.  Mitchell  (1902) 
42  Or.  466,  96  Am.  St.  Rep.  780,  69  Pac 
916;  Campfoell's  Gas  Burner  Co.  v. 
Hammer  (1915)  78  Or.  612,  163  Pac. 
475;  Stillwell  v.  Hill  (1918)  87  Or.  112, 
169  Pac.  1174;  Jacobs  v.  Jacobs  (1919) 
—  Or.  — ,  180  Pac.  516.  See  also 
Kafka  v.  Simon  (1869)  3  Or.  555. 

FemMsylvaiiia. — Stevenson  v.  Klep- 
pinger  (1836)  5  Watts,  420;  M'Credy 
V.  Fey  (1838)  7  Watts,  496;  Himes  v. 
Bamitz  (1839)  8  Watts,  39;  Kauff 
V.  Messner  (1869)  4  Brewst.  98;  Con- 
nery  v.  Brooke  (1873)  73  Pa.  80;  Stew- 
art V.  Turner  (1917)  67  Pa.  Super.  Ct. 
255. 

Rhode  Island. — Dewsnap  v.  David* 
son  (1892)  18  R.  L  98,  26  Atl.  902. 

Sooth  Carolina. — ^Rabb  v.  Patterson 
(1894)  42  S.  C.  528,  46  Am.  St.  Rep. 
743,  20  S.  E.  540;  Kirven  v.  Virginia- 
Carolina  Chemical  Co.  (1907)  77  S.  C. 
493,  58  S.  E.  424. 

Tennessee.  —  Clement  v.  Clement 
(1904)  113  Tenn.  40,  81  S.  W.  1249. 

Texaa.— Stone  v.  Darnell  (1860)  2& 
Tex.  Snpp.  430,  78  Am.  Dec.  582;  An- 
derson V.  Rogge  (1894)  —  Tex.  Civ. 
App.  — ,  28  S.  W.  106;  Simman  v. 
Braunagel  (1894)  —  Tex.  Civ.  App. 
— ,  27  S.  W.  1082;  McCord-Col- 
lins  Commerce  Co.  v.  Levi  (1899)  21 
Tex.  Civ.  App.  109,  50  S.  W.  606;  Kelly 
Furniture,  C.  &  Hardware  Co.  v.  Shel- 
ton  (1901)  —  Tex.  Civ.  App.  — ,  82  S. 
W.  794;  J.  S.  MayHeld  Lumber  Co.  v. 
Carver  (1901)  27  Tex.  Civ.  App.  467, 
66  S.  W.  216;  Dilley  v.  Ratcliff  (1902) 
29  Tex.  Civ.  App.  545,  69  S.  W.  287; 
Norton  v.  Wochler  (1903)  31  Tex.  Civ, 
App.  622,  72  S.  W.  1026;  Standefer  v. 
Anhman  ft  T.  Mach.  Co«  (1904)  34 
Tex.  Civ.  A9I>.  160, 78  S.  W.  662;  Seiber 
V.  Johnson  Hercaatile  Co.  (1906)  40 
Tex.  Civ.  App.  600,  ^0  S,  W.  616;  Motr 
gan  V.  Tims  (1906)  44  T^.  Civ.  App. 
S08»  97  8.  W.  882 ;  Otochew&ke  v.  King 
(1906)  48  Tetx.  Giv«  App.  474,  96  S.  W. 
665;   Mutual   L.   Ins.   O.   v.   Hargns 


(1907)  —  Tex.  Civ.  Am>.  — ,  99  S.  W. 
680;  Kerr  v.  Blair  (1909)  66  Tex.  Civ. 
App.  349,  118  S.  W.  791;  Providence- 
Washington  Ins.  Co.  V.  Owens  (1919) 
—  Tex*  Civ.  i^p.  — ,  210  S.  W.  556. 
See  also  Powell  v.  Davis  (1867)  19 
Tex.  380. 

VemMmt— Taggart  v.  Rice  (1864) 
37  Vt.  47;  Carver  v.  Adams  (1866)  38 
Vt.  500;  Davenport  v.  Hubbard  (1873) 
46  Vt  200,  14  Am.  R^.  620 ;  Kezar  v. 
£]kins  (1879)  62  Vt.  119;  Hutchins  v. 
George  (1918)  —  Vt.  — ,  104  AtL  108. 

Washington.  —  Mu&son  v.  Baldwin 
(1916)  93  Wash.  36,  169  Pac.  1070; 
Deaver  v.  Trahey  (1917)  98  Wash.  63. 
167  Pac.  68;  Diamond  Ice  &  Storage 
Co.  v.  Klock  Produce  Co.  (reported 
herewith)  ante,  685. 

West  Virginia. — Kennedy  v.  Davis- 
son  (1899)  46  W.  Va.  433,  33  S.  E.  291. 
See  also  Baltimore  &  O.  R.  Co.  v.  Bit- 
ner  (1879)  15  W.  Va.  455,  36  Am.  Rep. 
820;  Zinn  v.  Dawson  (1899)  47  W.  Va. 
46,  81  Am.  St.  Rep.  772,  34  S.  E.  784. 

Wisconsin.— Dudley  v.  Stiles  (1873) 
82  Wis.  371;  North  Baltimore  Bottle 
Glass  Co.  V.  Altpeter  (1907)  138  Wis. 
112,  113  N.  W.  435;  Huntzicker  v. 
Crocker  (1908)  135  Wis.  38,  115  N.  W. 
340,  15  Ann.  Cas.  444. 

Canada.  —  La  Fleche  v.  Barnardin 
(1911)  21  Manitoba  L.  R.  315, 17  West. 
L.  R.  394. 

England.  —  Sintzenick  v.  Lucas 
(1793)  1  Esp.  44;  Rigge  v.  Burbidge 
(1846)  15  L.  J.  Exch.  N.  S.  309,  15 
Mees.  &  W.  598, 153  Eng.  Reprint,  988 ; 
Thornton  v.  McKewan  (1862)  1  Hem. 
&  M.  526,  71  Eng.  Reprint,  230,  1  New 
Reports,  16,  82  L.  J.  Ch.  N.  S.  69,  11 
Week.  Rep.  140;  Baker  v.  Alexander 
(1866)  35  L.  J.  C.  P.  N.  S.  217,  12  Jur. 
N.  S.  692;  Davis  v.  Hedges  (1871)  L.  R. 
6  Q.  B.  687,  40  L.  J.  Q.  B.  N.  S.  276,  25 
L.  T.  N.  S.  156,  20  Week.  Rep.  60; 
Green  v.  Law  (1805)  2  Smith,  668. 

h,  AppUtMiion  of  f*tfle, 

i.  prior  action  on  contract;  clattn  on 

contract. 

9 

(a)   In  generml. 

In  a  leading  case  in  New  York, 
Brown  v.  Gallavdet  (1880)  80  N.  Y. 
418,  it  appeared  that  the  defendant 
had  prevailed  against  the  plaintiiT  in 
a  prior  action  for  money  loaned,  in 
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which  the  plsiintiff  did  not  counter* 
claim  for  a  money  demand  here  made 
the  basis  of  his  action.  The  court  held 
that  he  was  not  required  so  to  do,  bat» 
at  his  option,  covld  reserve  his  claim 
for  an  independent  and  subsequent  ac- 
tion. It  was  gaid :  "It  is  only  by  rea* 
son  of  the  statute  relating  to  actions 
in  justices'  courts  that  a  defendant 
was  required  in  those  courts  to  avail 
himself  of  his  offsets,  and  the  cases 
cited  by  the  respondent  arose  under 
that  statute.  No  such  rule  fisted  be- 
fore the  Code,  in  actions  in  courts  of 
record,  and  the  Code  did  not  change 
the  law  in  this  respect" 

So,  in  Carlin  v.  Richardson  (1888) 
17  N.  Y.  S.  R.  899,  1  N.  Y.  Supp,  772, 
the  court  held  that  the  defendant  in* 
a  prior  action  on  a  contract  was  not 
required  to  set  up  a  cause  of  action 
by  way  of  counter(}^aim  for  the  unpaid 
balance  of  a  sum  due  on  the  same  con- 
tract; he  migrht  do  so,  or  he  could  re* 
sort  to  a  cross  action  to  recover  on  his 
claim, — citing  and  following  Brown  v« 
Gallaudet  (N.  Y.)  supra. 

And  in  Cantoni  v.  Forster  (1896)  12 
Misc.  876,  33  N.  Y.  Supp.  664,  affirmed 
without  opinion  in  (1895)  146  N.  Y. 
406,  42  N.  E.  643,  citing  Brown  v. 
Gallaudet  (N.  Y.)  supra,  the  court 
held  that  a  defendant,  having  cause  of 
action  on  an  agreement  which  could 
be  made  the  proper  subject  of  a  coiin« 
terclaim  in  the  pending  action  on  the 
same  agreement,  was  not  bound,  so  to 
use  it,  but  could  reserve  his  claim  for 
a  subsequent  and  independent  action 
thereon,  except  in  actions  instituted  in 
a  court  of  a  justice  of  the  peace. 

In  Delahaussaye  v.  Judice  (1827)  6 
Mart.  N.  S.  (La.)  261,  wherein  the 
plaintiff  claimed  as  a  creditor  of  her 
deceased  husband's  estate  on  an  in- 
strument purporting  to  be  a  donation, 
and  it  appeared  that  in  a  former  action 
the  claim  was  not  set  up  by  the  pres- 
ent plaintiff  as  defendant  therein,  the 
court  held  that  the  failure  to  plead  the 
same  in  set-off  constituted  no-  bar  to 
the  maintenance  of  a  subsequent  in- 
dependent action  to  recover  thereon. 

In  Ferguson  v.  Epperly  (1906)  127 
Iowa,  214,  108  N.  W.  94,  wherein  it 
appeared  that  the  plaintiff,  as  the 
vendee  under  a  sale  of  real  propert>% 


had  neglected  to  set  up  a  claim  for 
rents  and  profits  as  a  counterclaim  in 
a  prior  action  brought  against  him 
to  recover  a  balance  due  on  the  pur- 
chase price  of  the  property,  the  court 
held  that  his  omission  did  not  bar  him 
from  maintaining  a  separate  original 
action  to  recover  on  his  claim,  saying: 
'There  is  no  rule  of  law  with  which 
we  are  familiar  that  h<^ds  to  the  doc- 
trine that  a  flailute  to  plead  an  exist- 
ing cause  of  action  as  a  counterclaim, 
when  presented  with  an  opportunity  to 
do  so,  <H>oi^tes  ipso  facto  to  cancel  or 
satis^  such  cause  of  action.'' 

In  Leask  v.  Dew  (1906)  lOS  App. 
Div.  629,  92  N.  Y.  Supp.  891,  affirmed 
in  (1906)  184  N.  Y.  699,  77  N,  E.  1190, 
an  action  by  Ute  executors  under  the 
will  of  a  deceased  party  against  the 
defendant  as  the  maker  of  a  promis- 
sory note,  the  latter  contended  that 
the  action  could  not  be  maintained,  as 
the  note  in  question  was  offered  in 
evidence  in  a  hearing  on  a  claim  prose- 
cuted by  the  defendant  against  the 
testator^s  estate.  The  court  held  that 
in  the  prior  proceeding  the  claim  on 
the  note  was  not  presented  as  a  coun- 
terclaim, but  only  offered  in  evidence 
to  rebut  the  presumption  that  there 
was  a  large  indebtedness  in  favor  of 
the  defendant  against  the  testator,  and 
consequently  it  was  not  discharged  by 
any  judgment  or  determination  in  that 
proceeding. 

In  Lignot  v.  Redding  (1855)  4  E. 
D.  Smith  (N.  Y.)  285,  an  action  for 
money  lent,  balance  of  account  stated, 
and  goods  sold  and  delivered,  the  de- 
fense was  that  another  action  was 
pending  in  which  the  plaintiffs  should 
have  set  off  their  demands.  The  court 
held  that  the  plaintiffs  were  not  re- 
quired to  plead  their  demands  in  the 
former  suit  as  a  counterclaim,  but 
could  elect  to  bring  an  action  thereon 
independent  of  the  pending  proceed- 
ings. 

In  Brown  v.  Creekmore  (1920)  — 
Ark.  — ,  217  S.  W.  774,  it  was  held  that 
an  adjudication  on  the  items  embraced 
in  a  counterclaim,  in  an  action  to  re- 
cover the  balance  on  a  note,  was  res 
judicata  as  to  such  items,  but  that  a 
counterclaim  for  rent,  not  embraced 
in  the  counterclaim  in  the  prior  suit. 
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was  not  barred  by  the  judgment  in 
that  action,  the  court  stating  that  the 
fact  that  the  eauae  of  action  for  rent 
was  then  existent,  and  might  have 
bjeen  asserted  with  other  items,  did  not 
bar  the  assertion  of  it  in  a  subsequent 
action. 

And  in  this  case  a  statute  providing 
that,  where  a  defendant  fails  to  plead 
as  a  set-off  a  claim  against  the  plain* 
tiff,  he  shall  be  "forever  barred  from 
recovering  costs  in  any  suit  which  he 
may  thereafter  institute,"  was  held  not 
to  bar  the  right  to  assert  the  counter* 
claim  itself. 

In  Notara  ▼.  De  Kamalaris  (1898) 
22  Misc.  8a7,  49  N.  Y.  Supp.  216,  an 
action  against  an  agent  by  his  em- 
ployers for  the  conversion  of  stock  as* 
signed  to  him  for  the  purpose  of  sale^ 
it  appeared  that  the  defendant  had  in<> 
stituted  a  prior  action  against  the 
plaintiffs  in  a  court  of  record,  to  re* 
cover  the  amount  of  commissions  due 
him  under  the  contract  of  employment, 
and  the  agent  pleaded  the  pendency 
of  that  action  as  a  bar  to  this  proceed- 
ing. It  was  held  that  in  the  prior  ac- 
tion in  a  court  of  record  H^e  then  de- 
fendants were  not  required  to  plead 
a  cause  of  action  available  as  a  coun- 
terclaipi,  but  could,  at  their  option, 
maintain  a  separate  suit  thereon. 

In  Kelly  Furniture,  Carpet  &  Hard- 
ware Co.  V.  Shelton  (1901)  —  Tex.  Civ. 
App.  — ,  62  S.  W.  794,  it  appeared  that 
the  plaintiff  company,  in  a  former  ac- 
tion on  contract  against  the  defend- 
ant, did  not  plead  in  set-off  a  claim 
based  on  an  unpaid  balance  of  a  judg- 
ment in  its  favor.  An  action  having 
been  brought  to  compel  the  set-off  of 
the  plaintiff's  claim  as  against  the 
judgment  rendered  in  the  defendant's 
action,  the  court  held  that  the  mere 
fact  that  the  plaintiff  failed  to  assert 
the  claim  in  the  former  proceedings 
aa  a  set-off  or  counterclaim  was  not 
f.ufficient  ground  to  refuse  the  relief 
sought. 

In  Metcalf  v.  Qilmore  (1884)  63  N. 
H.  174,  it  was  held  that  a  defendant 
having  a  claim  in  assumpsit  by  way  of 
recoupment  or  set-off  could  elect  to 
interpose  it  as  such  in  the  present  ac- 
tion on  contract,  or  reserve,  his  cause 
of  action  for  a  subsequent  independent 


suit,  and,  further,  that  wheare  it  ap* 
peared  that  the  claim  of  a  defendant  in 
a  prior  action  was  divisible,  he  could 
plead  aa  a  set-off,  or  in  recoupment, 
so  much  of  it  as  would  dafeat  the 
plaintiff's  action,  and  could  thereafter 
maintain  an  independent  action  to  re- 
cover the  balance. 

An  early  case,  Garrow  v.  Carpenter 
(1835)  1  Port.  (Ala.)  359,  declared 
the  general  rule  in  the  following 
terms:  "It  has  often  been  decided 
that  a  party  is  not  compellable  to  plead 
what  is  strictly  a  set-pff,  and  not  a 
payment,  in  any  case.  It  is  optional 
with  him  to  do  so  or  not."  In  that  case 
the  plaintiff  sued  for  moneys  due  un- 
der a  contract  to  build  certain  stores 
'for  the  defendant,  since  deeeaeed,  and 
here  represented  by  his  ^idministra- 
tors.  It  appeared  that  the  present 
plaintiff  had  not  asserted  his  claim  in 
a  prior  action  brought  against  him  by 
the  deceased  party  to  recover  for  a 
failure  to  perform  within  the  time 
agreed  upon. 

In  Halsey  v.  Carter,  (1853)  1  Duer 
(N.  Y.)  667,  the  court  held  that  §§  149 
and  160  of  the  New  York  Code. of  Civil 
Procedure  did  not  vary  or  affect  the 
right  of  a  defendant  in  an  action  on 
contract,  to  elect  to  se^  up  a  claim 
on  contract  in  his  favor  as  a  counter- 
claim, set*off,  or  in  recoupment,  or  to 
reserve  his  cause  of  action  and  main- 
tain an  independent  action  thereon. 

And  in  Gordon  v.  Van  (Ml  (1899) 
88  App.  Div.  564,  56  N.  Y.  Supp.  554, 
wherein  it  appeared  that  the  defend- 
ants had  asserted  a  part  of  their  coun* 
terclaim  for  services  rendered  as  a 
set-off  in  a  former  action  on  contract, 
the  court  held  that  they  were  not  pre- 
cluded from  recovering  the  balance  of 
their  claim. 

In  Munsoti  v.  Baldwin  (1916)  93 
Wash.  86,  159  Pac.  KflO,  an  action  to 
recover  for  the  rental  of  furniture,  it 
appeared  that  a  prior  suit  had  been 
brought  by  the  defendants  against  the 
plaintiff  for  the  rental  ?aliie  of  a  cer* 
tain  apartment,  which  was  furnished 
with  the  articles  Jieased  of  the  plain- 
tiff, and  in  that  action,  the  claim  for 
rent  of  the  furniture  was  not  asserted. 
The  court  held. that  the  judgment  in 
the  defendants'  action  was  not  an  ad- 
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juvlicatiaa  of  the  pUintiirs  claim,  say- 
ing: "When  the  facts  relied  upon  in 
the  subsequent  action  are  neither  in^ 
consistent  with  nor  in  direct  opposi- 
tion to  the: facts  involved  in  the  for* 
mer  suit,  but  are  facts  which  may  be 
equally  true  with  the  former  facts, 
then  there  is  no  bar." 

In  Himes  y«  BarnitK  (1S39)  8  Watts 
(Pa.)  39,  it  was  held  that  the  Hght 
to  deduct  from  the  plaintfif^s  claim  on 
contract,  the  amoant  due  by  him  to 
the  defendant  under  the  contract,  was 
a  privilege  given  by  the  act  af  assem- 
bly (Pa.)  1706,  and  afterwards  by  the 
English  Statutes  of  Set-oflf;  not  an 
obligation. 

The  rule  was  weH  illustrated  in 
Roach  V.  Privett  (IMB)  90  Aku  891, 
24  Am.  Stv  Rep.  819,  7  So.  808,  wherein 
it  was  heM  that  a  set-off  in  comtracl 
may  or  may  not  be  pleaded  in  aai  ac- 
tion on  contract,  at  the  election  of  the 
defendant;  and  that,  unless  it  is  plead- 
ed, the  right  to  sue  upo^  it  as  an  in- 
dependent cause  of  action,  or  to  rely 
upon  it  in  defense  to  another  cause 
of  actidn  by  the  same  plaintiff,  is  in 
no  wise  affected  or  impaired  by  a  judg- 
ment against  the  defendant.  The 
court  stated  this  rule  as  the  weil-set-' 
tied  doctrine  of  the  court,  and  as  in 
harmony  with  the  ruling  in  other  jii^ 
risdlcttons,  holding  that  the  ruling  in 
earlier  caaes,  notably  Crawford  v. 
Simonten  (1838)  7  PorL  (Ala.)  110,  is 
unsound  in  principle,  and  cannot  be 
reconciled  with^  later  a<iJudicAtions.   : 

In  Londes  .v.  City  Nat.  Bank  (1907) 
79  Com*  693,.  66  Atl.  514,  it.  waa  heid 
that  a  defeikdant  was  not  coiiapelled 
to  set  off  a  claim  for  money  due  and 
owing  against  a  plaintiff,  in  a  prior 
action  on  a.  contract^  but  cou^d  elect  to 
reserve  his  oau^e  of  action  for  a  a«ibr 
sequent  independent  suit^  saying  that 
''while  the  law  encourages,  itdaes;  not 
compel,  the  settlement  of  all  .con- 
troversies between  the  same  parties  by 
a  single  action." 

In  Galena  &  S.  W.  R.  CM  v.  Ennor 
(1886)  116  111.  65,  4  N.  E.  762,  wherein 
the  plaintiff  sought*  to  set  off  a  claim 
on  a  note  held  by  him  against  a  judg- 
ment rendered  in  a  prior  action  on 
contract  in  favor  of  the  defendant  com- 
pany, the  latl^r  claimed  that  th^  plain- 


tiff shoald  not  be  granted  the  relief 
he  sought,  as  the  set-off  could  have 
been  interposed  in  the  former  action, 
and  his  failure  to  do  so  constituted  a 
bar  to  any  further  proceedings  there- 
on. The  court  held  that  although  the 
claim  could  have  been  set  up  ht  the 
action  at  law,  that  was  permiasive 
only,  and  not  compulsory  on  the  de- 
fendant. 

So,  in  Chicago,  D.  A  V.  R.  Co.  v. 
fHeld  (1877)  86  111.  270,  l^e  court 
granted  to  the  plaintiff  ralief  in  the 
nature  of  a  set-off  to  a  judgment  ren- 
dered against  him  in  a  former  pro- 
ceeding on  contract^  wherein  he  neg- 
lected to  sol  up  his '  claim  for  an 
indebtedness,  alttious^  it  was  the 
proper  subject  of  a  setoff. 

In  Mo^on  V.  Bailey  (1835)  2  ilL  213, 
27  Aai.  Dec  767,  it  was  held  that  an 
administratrix,  on  the  presentation  of 
a  cladm  on  contract  of  a  creditor  of 
the  decedent's  estate,  was  not  required 
to  set  off  a  demand  for  a  debt  that  ex- 
isted against  the  creditor  and  in  favor 
of  the  estate,  but  could  maintain  a 
separate  and  original  action  on  the 
claim,  the  court  saying:  *^At  common 
law  a  defendant  could  not  set  off  his 
demand  against  the  plaintiff's  debts, 
and  our  Statute  of  Set-off  is  permis- 
sive, but  not  compulsory.  According, 
then,  to  the  general  law  of  the  land, 
a  party  defendant  is  not  bound  to  set 
off  his  debt  against  the  plaintiff's  de- 
mand, exo^t  in  suits  before  a  justice 
of  the  peace.  Is  there  a  provision  in 
the  'Act  Relating  to  Wills  and  Testa- 
ments, Executors  and  Administrators, 
and.the  Settl^emenii  of  Estates,'  and  the 
several  acts  amendatory  thereof,  re- 
quiring administrators,  upon  th^  ex- 
hibition by  a  creditor  of  his  claim 
against. the  estate^  to  set  off  any  debt 
fpr  dema^d  such  estate,  may  have 
against  such  creditor?  The  court 
have  looked  in  vain  for  any  such  pro- 
vision, in  the  acts  above  enumerated, 
and  are  accordingly  of  opinion  that  the 
administratrix  was  not  barred  of  her 
aotion  by  the  proceedings  before  the 
judge  of  probate." 

In  Dewsnap  v.  Davidson  (1892)  18 
It  I.  98,  26  Atl.  902,  the  court  held  t^at 
the  plaintiffs  were  not  estopped  from 
recovering  on   a   breach  of  contract 


702 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


^h«re  it  appeared  that  in  a  prior  action 
against  them  to  establish  a  mechanic's 
lien  in  favor  of  the  present  defendant, 
the  claim  sued  on  was  not  set  up  by 
way  of  recoupment.  The  court  said: 
"The  plaintiffs  were  not  barred  by  the 
decree  in  the  lien  suit  from  bringing 
an  action  for  the  damages  sustained 
by  the  failure  of  the  defendant  to  com* 
ply  with  his  contract.  While  they 
might  have  offered  evidence  in  the  lien 
suit  to  recoup  the  damages  sustained, 
they  were  not  bound  to  do  so,  but  were 
at  liberty  to  reserve  their  claim  and 
to  bring  suit  on  it  as  they  have  done/' 

In  Frost  v.  McGinnis  (1889)  15 
Daly,  113,  3  N.  Y.  Supp.  241,  it  ap* 
peared  that  the  defendant  contracted 
with  a  builder  to  erect  certain  build* 
ings  ior  him,  and,  in  order  to  facilitate 
the  completion  of  the  property  by  the 
contractor,  had  made  himself  person- 
ally liable  to  persons  furnishing  the 
materials*  It  appeared,  further,  that 
in  a  prior  action  to  foreclose  certain 
mechanics'  liens  upon  the  buildings 
the  defendant  did  not  plead  his  de> 
mands  held  against  the  contractor  as 
a  86tK>ff ,  but  in  this  action  brought  by 
a  receiver  of  the  builder  to  recover 
for  work,  labor,  and  services,  he  at- 
tempted to  aasert  the  debt  due  him  in 
set-off.  The  court  held  that  he  could 
properly  do  so,  as  he  was  not  required 
to  plead  the  claim  as  a  set-off  in  the 
former  action  to  foreclose  the  me- 
chanics' liens,  but  could  elect  to  re- 
serve his  claim  for  use  in  a  future  ac- 
tion as  a  set-off,  or  as  the  basis  of  an 
affirmative  recovery. 

In  United  States  BIdg.  &  L.  Asso.  v. 
X3nited  States  Bldg:  &  L.  Asso.  (1900) 
108  Ky.  380,  56  S.  W.  422,  wherein  it 
appeared  that  a  loan  association  had 
suffered  judgment  in  a  prior  action  for 
usury  paid  to  it  by  a  shareholder,  and 
the  association  had  failed  to  set  up  a 
claim  for  the  proportionate  share  of 
the  losses  and  expenses  of  the  con- 
cern owed  by  the  shareholder,  by  way 
of  set-off,  the  court  held  that  the  fail- 
ure to  assert  the  claim  in  the  prior 
suit  did  not  bar  the  association  from 
setting  off  the  amount  of  its  claim  in 
a  subsequent  action  to  recover  on  tbi 
judgment  rendered  in  the  original  suit. 

So,  in  Seiber  v.  Johnson  Mercantile 


Co.  (1905)  40  Tex.  Civ.  App.  600,  90 
S.  W.  516,  wherein  it  appeared  that  the 
plaintiff's  claim  for  moneys  paid  was 
the  proper  subject  of  a  set-off,  which 
he  omitted  to  assert  in  a  prior  action 
pn  contract^  brought  against  him  by 
the  defendant,  the  court  held  that 
nevertheless  the  plaintiff  could  recov- 
er, for  a  defendant  in  a  prior  action, 
having  a  claim  which  might  be  as- 
serted as  a  setoff  or  counterclaim,  was 
not  obliged  so  to  plead  it,  but  could 
reserve  it  for  a  future  suit. 

So  too,  in  Thornton  v.  M'Kewan 
(1862)  1  Hem.  &  M.  525^  71  Eng.  Re- 
print, 230,  1  New  Reports,  16,  32  L. 
J.  Ch.  N.  S.  69,  11  Week.  Rep.  140, 
wherein  it  appeared  that  the  plaintiff, 
as  a  surety,  could  have  filed  his  claim 
for  a  proportionate  part  of  a  dividend 
on  the  amount  guaranteed  as  a  set-off 
in  a  prior  action  instituted  by  the  de- 
fendant on  the  contract,  but  failed  to 
do  so,  the  court  held  that  he  was  not 
barred  from  recovering  on  the  claim 
in  an  independent  suit,  for,  if  he  had 
such  independent  right  of  action,  he 
was  not  precluded  from  enforcing  it 
merely  because  he  did  not  choose  to 
plead  it  as  a  set-off  in  the  defendant's 
proceedings. 

In  Deaver  v,  Trahey  (1917)  98 
Wash.  68,  167  Pac.  68,  the  court  held 
that  the  plaintiff  was  not  estopped 
from  recovering  on  a  promissory  note, 
by  reason  of  his  failure  to  assert  the 
same  as  a  setoff  or  counterclaim  in  a 
prior  action  brought  against  him  by 
the  defendant,  wherein  he  might  have 
so  pleaded  his  claim.  The  couit  said: 
'*It  seems  settled  by  the  great  weight 
of  authority,  in  the  absence  of  stat^ 
ute,  that  a  defendant,  having  a  cause 
of  action  against  a  plaintiff  wholly  in- 
dependent of  the  claim  and  relief 
bought  by  the  plaintiff  in  the  particu- 
lar action,  is  not  bound  to  set  up  such 
independent  cause  of  action  as  a  de- 
fense in  the  action,  even  though  his 
cause  is  such  that  he  may  be  permitted 
to  do  so;  but  may  bring  an  independ- 
ent action  to  enforce  his  claim,  with- 
out beii^  subj^ted  to  the  plea  of 
another  action  pending,  or  of  res  judi- 
cata, as  a  defense  thereto." 

In  Indiana  Farmers'  Live  Stock  Ins. 
Co.  V.  StrattOB  (1892)  4  im4*  App.  566^ 
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31  N.  E.  3^0,  wherein  it  Appeared  that 
the  defei^ant,  as  plaintiff  bad  ptrevi- 
oQsIy  broiicht  auit  against  the  plaifi>- 
tiff  in  thB  cade  at  bar^  an  in- 
surance eempmy,  on  a  pel^y  of  in- 
suranee,  and  in  that  aetion  tiie  com? 
pany  had  failed  to  assert^  by  way  of 
set-off,  a  claim  en  a  promiasory  note 
made  by  defendant,  the  court  heM 
thai  the  failure  to  claim  the  set-off 
did  not  preclude  the  insurance  cemr 
pany  from  maintaininsr  this  action  to 
record  on  the  liote. 

in  Carver  v.  Adams  (1666)  3&  Vt 
500>  an  action  in  iks  state  of  Vermont 
to  recoc'er  on  an  acconnt  wli^h  tha 
iteintiff  had  neglected  to  plead  as  a 
set-off  when  sued  oik  contract  in  the 
state  ef  New  T^rk,  the  court  held  tihat 
under  tbe  Verfenont  rule  the  plaijififf 
did  not  forfeit  his  right  to  maintain 
an  independent  suit  on  his  claim,  by 
failing  to  plead  it  as  a  s^t-off  in  the 
former  action. 

Also  in  Baker  v.  Alexander  (1866) 
35  L.  J.  C.  P,  N.  S,  (Eng.)  217, 12  Jur. 
N.  S.  692,  an  action  brought  oni  ai) 
award  decreed  in  a  prior  suit  on  con- 
tract against  him,  the  defendant  plead- 
ed by  way  of  set-off  a  claim  on  con- 
tract which  he  might  have  asserted  in 
the  original  proceedings.  The  court 
held  that  the  defendant's  failure  to 
assert  his  claim  in  the  former  action 
constituted  no  estoppel  to  his  pleadr 
ing  the  same  as  a  set-off,  for  while  he 
had  a  right  to  bring  the  matter  in  a 
set-off  in  the  previous  suit  he  was  not 
required  to  do  so. 

In  Dorsey  v.  Reese  (18j58)  14  B. 
Hon.  (Ky.)  157,  wherein  the  plaintiff 
sought  to  set  off  a  note  to  a  judgment 
rendered  against  him  by  default  in  a 
prior  action  on  contract,  the  court  held 
that  under  the  Kentucky  Code  (§  151), 
which  provides  that  he  '^may  set  forth 
in  his  answer  as  many  grounds  of 
defense,  conntetclaim,  and  set-off, 
whether  legal  or  equitable,  as  he  shall 
have,''  the  ptadntiff  was  permitted,  bat 
not  required,  to  assert  his  claini  in 
the  Itormer  aetion,  and  a  judgmewt 
therein  was  no  bar  ta  the  relief  seaght 
in  thie  inde|»ndent  prooeadrng. 

IB  La  FWfctt  V.  Mitchell  (1M9)  dS 
•r.  465,  95  Am.  St.  Rep.  TSO^  69  Pac. 
916,  the  court  held  that  idie  plaintiff^ 


as  defendant  in  a  pi^ior  action  on  a 
cdntract  broaght  against  him  by  the 
defendant  hcurein,  was  not  required  to 
set  up  itt  his  4^f ense  a  cause  of  action 
existing  in  hi^  favor  for  a  breach  of 
the  contract  by  the  prior  plaintiff,  say- 
ing: "Where  •  •  .  the  action,  al- 
thfiugh  between  the  same  parties,  is 
upon  a  different  claim  or  demand,  the 
judgmient  in  the  prior  aetion  operates 
as  a  bar  or  est^pel  oaly  as  to  those 
matters  directly  in  iesve,  4nd  not  thoee 
collateral^  litigated." 

In  Felsem  v.  Wlnpb  (1884)  63  Iowa, 
477, 19  N.  BL  8Q»»  wherciui  it  appeared 
that  the  defendant,  when  sued  in  a 
prioor  aotioasi  on  contract  in  another 
state,  had  suffered  judamaat  without 
asserting  a  counterclaim  for  an  in- 
dabteddese  which  eocisted  in  hie  favor» 
the  court  held  that  his  failure  to  set 
up  his  claim  did  not  preclude  him  from 
asserting  it  in  this  action  hroaght  by 
the  same  plaintiff  on  the  judgment  ob*- 
tained  in  the  foreign  jurisdiction. 

In  Inslee  v.  Hampton  (1876)  8  Hun 
( N.  Y.)  2S0,  i^mrein  it  appeared  that 
thMs  waa  an  actikin  on  oontoftcit  pend- 
lag»  in  whieh  tite  present  plaintiff  was 
defendiant,  tod  the  dafoAdaat  herein 
plaintiff,  and  in  which  aetion  the 
clainn  on  contract-  here  pvoaecuted 
could  have  been  interposed  as  a  eoun* 
terelaim,  the  court  held  that  the  then 
defendant  was  not  obliged  to  lUe  hie 
demands  in  set-off  or  counterelaim  in 
the  former  proceediag,  but,  if  he  so 
eleeted^  could  maintain  a  separate  ac- 
tieA  thereaa;  that  the  preolnsien  un- 
der tbe  statute  <2  Rev.  Stat  886,  §  57) 
for  failure  to  plead  a  eauae  of  action 
as  a  set-off  or  conaterclnim  must  be 
confined  to  cases,  as  apeciflad  therein, 
commenced  ia  justices'  courts. 

in  fiistrihuting  Coip.  v.  Peres  (1919) 
175  N*  Y.  Sttpp.  587,  wb^rein  it  ap- 
peared that  the  defendant  had  inter- 
posed a  counterelaim  ea  contract,  in 
an  action  for  money  had  and  received, 
bat  subsaqtuently*  and  before  judg^ 
ment  was  rendered,  withdarew  the 
same,  the  court  h^d  that  as  the  mat^ 
ter  stood  the  defendant  was  entitled 
to  bring  an  action  on  his  claim. 

In  Stuart  v.  New  York  Community 
Mausoleum  Constr.  Co.  (1919)  179 
N.  Y.  Supp.  78*  the  witibdrawal  by  the 
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defendant,  in  ah  action  to  recover  an 
assessment  for  stock  sabflcriptfon,  of  a 
counterclaim  for  the  amount  of  the 
subscription  paid,  was  held  not  to  pre^ 
elude  the  bringing  of  another  action  te 
recover  the  amount  of  the  subscription 
paid,  where  the  main  issue  in  the  prior 
action  was  whether  subscriptiona  to  a 
certain  amount  had  been  obtained,  so 
as  to  make  the  subscriptions  binding. 

In  Gk>odman  v.  Benjamin  Rutchik 
(1918)  171  N.  Y.  Supp.  152,  the  court 
held  that  the  provisions  of  the  New 
Yoiic  Code  of  Civil  Procedure  relative 
to  couBterclaims  included  what  was 
formerly  known  at  common  law  as  re- 
coupment and  8etM>ff,  and  therefore^ 
where  it  aippeared  that  claims  on  con* 
tract  made  the  basis  of  the  suit  at 
bar  had  been  pleaded  in  setoff  by  the 
plaintiff  as  defendant  in  a  prior  ac* 
tion  on  contract,  but  without  claiming 
affirmative  relief  thereon,  it  must  be 
held  that,  the  plaintiif  having  been 
unable  to  obtain  a  judgment  in  the 
prior  action  on  his  claims,  the  pend- 
ency of  l^at  action  constituted  b6  bdr. 

In  John  Douglass  Co.  v.  Moler 
<1898)  8  Misc.  873,  22  N.  Y.  Supp. 
1045,  it  was  held  that  §  507  of  the  Code 
of  Civil  Procedure  permitted,  but  did 
not  compel,  a  defendant  to  assert  a 
cause  of  action  by  way  of  counter- 
claim. The  court  held  that  there  was 
no  rule  of  law  or  practice  that  r»* 
quired  a  person  having  a  claim  on  con* 
tract  against  another,  to  counterclaim 
for  the  same  when  sued  on  contraet 
by  the  other  party;  but  he  could  de^ 
fend  such  action  and,  whether  success* 
ful  in  his  defense  or  aot,  still  retain 
his  right  of  action  for  such  claim 
against  such  person. 

In  Norton  v.  Wochler  (1908)  81 
Tex.  Civ.  App.  522,  72  S.  W.  1026,  the 
court  held  that  the  plaintiff's « omission 
to  plead  as  counterclaim  in  a  prior 
action  brought  against  him  on  com 
tract  by  the  defendant,  matters  in  con- 
tract comprising  the  basts  of  his  pres- 
ent action,-  did  not  bar  the  plaintftPs 
right  to  recover,  as*  the  statute  att« 
thori2ing  a  defendant  to  pUad  a  elafm 
existing  in  hie  favor  as  a  counterclaim 
Was  permisstve  only;  and  not  man- 
datory. 
*  See,  to  the  'same  effect-:  .  Merchants 


Heat  St,  Light  Co.  v.  J.  B.  Clow  &  Sons 
(1906)  204  U.  8.  286,  51  L.  ed.  488,  27 
Sup.  Ct.  Rep.  28&;  Robinson  v.  Wiley 
(1826)  Hempst.  38,  Fed.  Cas.  No. 
Il,9e8a;  Stoddard  v.  Treadwell  (1864) 
26  CaL  294;  Pollock  v.  Kiiunan  (1912) 
176  III.  App.  861;  Manchester  F. 
Aseur.  Co.  v.  Ko«mer  (1895)  18  Ind. 
App.  872,  55  Anu  St.  Rep.  281,  40  N. 
B.  1010,  41  N.  £.  848;  McEwen  v.  Bige- 
low  (1879)  40  Mich.  216;  Seventh  Day 
Adventist  Pub.  Asao.  v.  Fisher  (1898) 
95  Mich.  274,  54  N.  W.  759;  Batter- 
man  V.  Pierce  (1842)  8  Hill  (N.  If.) 
171;  Potter  v.  Gates  (1880)  56  Hun, 
689,  2  Silv.  Sop.  Ct  389,  9  N.  Y.  Supp. 
87;  Rosenberg  v.  Slotehin  (1917)  181 
App.  Div.  187,  168  N«  Y.  Supp.  101; 
Kauff  v.  Meaaner  (1869)  4  Brewat. 
(Ra.)  98;  ProiridenceHWashington  Ins. 
Co.  V.  Oweos  (1919)  —  Teju  Civ.  App. 
— ,  210  S.  W.  558;  Taggart  v.  Rice 
(1864)  87  Vt  47;  Hutchins  v.  George 
(1918)  —  Vt.  — ,  104  Atl.  108. 

In  Rauer's  Law  &  Collection  Co.  v. 
Sheridan  Proctor  Co.  (1919)  —  CaL 
App.  — ,  181  Pac.  Yl,  wherein  it  ap- 
peared that  in  a  former  action  on  con- 
tract, the  defendant  had  pleaded  as  a 
counterclaim  the  claim  on  contract 
set  up  in  the  case  at  bar,  but  that  at 
the  time  the  claim  had  not  accrued 
and  was  not  pressed,  the  cpurt  held 
that  the  facts  did  not  constitute  res 
judicata,  and  the  defendant  was  not 
barred  from  setting  up  hia  claim,  as, 
to  constitute  a  bar,  it  must  be  shown 
that  the  matter  was  adjudicated  in  the 
prior  action. 

So  too,  in  D^via  v.  Bessemer  City 
Cotton  Mills  (1910)  102  C.  C.  A.  232, 
178  Fed.  784,  the  court  held  that  set- 
tJng  up  a  counterclaim  on  contract  in 
a  subseqijient  action  does  not  violate 
the  well-9ettled  principle  that  it  is  not 
op^  to.. a  defendant  to  offer  any  mat- 
ter of  dafen#e  or  pb^tion  which 
could  have  been  inteipoaed  in  the 
original  action  on  contract),  as  a  ooun- 
tenclaim  is  a  cross  action  entirely  in* 
depmdent-of  iib»  plaintiff 'a  cauee  of 
attiion»  aayingc  "A  Aefendaat  is  not 
b#«Ml'  to  aasert  a*cauliterolaim  in  an 
action  brought  agaiaat  kkOk,  nor  will 
tHe  plaintiff'a  recovery  bar  a  Subee- 
^tteht  aation.  on  a  cauae  of  tetiott 
which.he  naight haveeet vpths^ covm 
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terclaim," — quotingr  from  the  decision 
of  the  court  in  Woody  v.  Jordan 
(1873)  69  N.  C.  189,  infra. 

Also,  in  Jones  v.  Leopold  (1904)  95 
App.  Div.  404,  88  N.  Y.  Supp.  568,  it 
appeared  that  while  an  action  on  con- 
tract was  pending,  the  defendants 
brought  suit  in  another  and  inferior 
court  on  a  similar  cause  of  actios 
which  could  have  been  interposed  as 
a  counterclaim  in  the  pending  suit. 
The  court  held  that  the  action  in  the 
inferior  court  could  not  be  stayed,  as 
the  defendants  had  a  legal  right  to 
elect  to  enforce  their  claim  in  an  in- 
dependent action,  rather  than  by  coun- 
terclaim, especially  as  it  appeared 
that  full  relief  could  not  be  granted 
them  therein. 

In  Quick  v.  Lemon  (1883)  105  IIL 
678,  it  was  held  that  a  defendant  in 
an  action  on  contract  could  elect  to 
plead  and  prove  a  claim  on  contract 
as  a  set-off,  or  reserve  the  same  until 
after  judgment  and  sue  the  plaintiff 
in  a  separate  action,  except  where  the 
plaintiff's  action  was  brought  before 
a  justice  of  the  peace,  in  which  case, 
the  statute  required  a  defendant  to 
bring  in  all  his  demands  against  the 
plaintiff,  unless  they  exceeded  the 
jurisdiction  of  the  justice,  and  a  fail- 
ure to  do  so  constituted  a  bar  to  a  sub- 
sequent  action  maintained  thereon. 

Where  it  appeared  that  a  plaintiff 
attempted  without  the  consent  of  the 
defendant,  to  apply  a  set-off  consist- 
ing of  a  claim  in  contract  existing  in 
favor  of  the  latter  as  against  a  claim 
on  contract  asserted  by  the  plaintiff, 
the  court  held  that  the  nratter  of 
pleading  a  set-off  was  optional  with 
the  defendant,  and  the  plaintiff  could 
not,  without  his  consent,  enforce  its 
allowance,  saying:  ''Set-off  is  only  a 
defense,  and  may  be  made  or  not  at 
the  option  of  the  defendant.  If  he 
choose,  he  can  withhold  it  as  a  de- 
fense, and  bring  an  independent  ac- 
tion for  its  recovery.  And  th^  plain- 
tiff in  a  suit,  against  whom  this  cross 
demand  exists,  has  no  power  or  op- 
tion in  the  premises.  He  must  submit 
to  whatever  course  the  defendant 
elects  to  pursue."  Wharton  v.  King 
(1881)  69  Ala.  365. 

In  Robbins  v.  Harrison    (1857)   31 


Ala.  160,  it  was  held  that  failure  to 
plead  a  claim  on  contract  as  a  set-off 
in  a  former  action  on  contract  consti- 
tuted no  bar  to  an  independent  and 
subsequent  suit  thereon,  the  court 
saying:  ''A  defendant,  having  a  right 
of  set-off,  or  cross  action,  may,  at  his 
election,  bring  it  forward  in  the  suit 
against  him,  or  bring  an  independent 
suit  upon  it.  The  rule  that  a  judg- 
ment is  conclusive,  not  only  as  to 
every  matter  determined,  but  as  to 
every  matter  which  might  have  been 
set  up  as  a  defense  to  the  cause,  does 
not  include  rights  of  set-off.  A  de- 
fendant is  not  bound  to  plead  his  set- 
off; though,  if  he  pleads  it,  a  deci- 
sion against  him  is  conclusive.^' 

See  also  Bartlett  v.  Pearson  (1848) 
29  Me.  9,  wherein  there  was  dictum  to 
the  effect  that  the  defendant  in  a  prior 
action  on  contract  might  have  set  off 
a  claim  against  the  plaintiff  arising 
out  of  their  mutual  deadings,  but  that 
he  was  not  bound  to  do  so,  by  law  or 
equity,  and  could  lawfully  elect  to 
commence  an  independent  action  on 
his  claim. 

And  see  Hendrickson  v.  Hinckley 
(1854)  17  How.  (U.  S.)  443,  15  L.  ed. 
123,  wherein  there  was  dictum  to  the 
effect  that  "there  can  be  no  doubt 
that  a  party  sued  at  law  has  his  elec- 
tion to  set  off  his  claim,  or  resort  to 
his  separate  action."  In  that  case,  it 
appeared  that  the  plaintiff  purposely 
omitted  to  set  off  his  claims  arising 
out  of  a  contra<;^  which  was  the  basis 
of  an  action  at  law  against  him,  and 
sought  relief  from  the  judgment 
granted  therein,  petitioning  the  court 
to  try  the  claims  as  an  offset  to  the 
judgment. 

See  also  CoUyer  v.  Collins  (1864) 
17  Abb.  Pr.  (N.  Y.)  467,  an  action  to 
recover  an  amount  for  extra  work  per- 
formed under  a  contract  by  the  plain- 
tiff to  build  a  schooner  for  the 
defendants.  It  appeared  that  the  de- 
fendants had  previously  brought  ac- 
tion against  the  plaintiff  in  a  foreign 
court  on  a  breach  of  the  contract, 
wherein  the  plaintiff  did  not  plead  his 
claim  as  a  set-off  or  counterclaim,  but 
in  a  later  action  on  the  judgment  ob- 
tained in  the  foreign  suit  set  uo  the 
same  identical  claim  made  in  the  case 
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at  bar  as  a  counterclaim.  The  court 
held  that  the  action  on  the  judgment 
barred  the  plaintiff  herein  from  re- 
covering. But  in  a  concurring  opin- 
ion it  was  said :  "But  in  a  case  where 
the  defendant  might  set  up  his  coun- 
terclaim or  set-off  in  answer  to  the 
plaintifTs  demand,  he  has  his  election 
whether  he  will  do  so  or  bring  his 
cross  action." 

(h)  Prior  action  on  cofitract;  claim  for 
breach  of  ivarranly. 

In  Thoreson  v.  Minneapolis  Har- 
vester Works  (1882)  29  Minn.  341,  13 
N.  W.  156,  an  action  to  recover  dam- 
ages for  a  breach  of  warranty  .under 
a  contract  to  sell  a  chattel,  it  appeared 
that  the  plaintiff  had  been  sued  by  the 
defendant  in  a  previous  action  to  re- 
cover the  purchase  price  of  the  chat- 
tel, and  in  that  action  the  claim  for 
damages  on  the  ground  of  breach  of 
warranty  had  not  been  set  up  by  way 
of  defense,  set-off,  or  counterclaim. 
The  court  held  that  the  judgment  re- 
covered by  the  defendant  in  the  for- 
mer action  constituted  no  bar  to  a 
recovery  for  breach  of  the  contract  of 
warranty. 

Where,  in  an  action  by  a  vendee 
against  the  vendor  under  a  contract 
of  sale  to  recover  damages  for  a 
l^^reach  of  warranty,  it  appeared  that 
the  vendor  had  secured  a  judgment 
against  the  vendee  as  defendant,  in  a 
former  action,  and  that  the  latter  had 
not  asserted  his  claim,  for  a  breach  of 
warranty  as  a  counterclaim,  the  court 
held  that  the  prior  judgment  was  no 
bar  to  the  second  suit,  as  the  plaintiff 
therein,  as  defendant  before,  was  not 
obliged  to  plead  his  cause  of  action 
in  counterclaim  but  could  elect  to  pro- 
ceed in  an  independent  action  to  re- 
cover on  his  claim.  Barth  v.  Burt 
(1865)  43  Barb.  (N.  Y.)  628. 

And  in  Bloom  v.  Arthur  Walker  & 
Co.  (1919)  175  N.  Y.  Supp.  150,  an  ac- 
tion by  the  buyer  of  goods  against  his 
vendor  for  a  breach  of  contract  in 
failing  to  deliver  the  specified  quan- 
tity of  goods,  it  appeared  that  the 
defendant  had  sued  the  plaintiff  in  a 
prior  action  for  the  purchase  price  of 
goods  delivered,  and  in  that  suit  the 
alleged  breach  of  contract  was  not 
pleaded  as  a  counterclaim.     The  de- 


fendant, therefore,  pleaded  the  prior 
judgment  in  abatement  of  this  action. 
It  was  held  that  the  plaintiff  was  not 
required  to  plead  in  counterclaim  in 
the  former  action,  but  could  elect  to 
recover  on  his  claim  in  an  independent 
suit. 

In  Paricer  v.  Roberts  (1885)  63  N. 
H.  431,  an  action  by  the  purchaser  of 
goods  to  recover  damages  suffered  by 
reason  of  a  breach  of  warranty  of  the 
quality  of  the  goods,  it  appeared  that 
the  plaintiff  had  suffered  judgment  by 
default  in  a  prior  suit  brought  against 
him  by  the  defendant  to  recover  the 
purchase  price.  The  court  held  that 
the  former  judgment  was  no  bar  to 
the  action,  for  if  the  plaintiff  had  ap- 
peared therein  he  would  not  have  been 
obliged  to  set  up  the  present  cause  of 
action  as  a  counterclaim,  but  could 
have  elected  to  reserve  the  claim  for 
a  subsequent  action  thereon. 

So,  in  Bascom  v.  Manning  (1872) 
52  N.  H.  132,  wherein  the  circum- 
stances were  analogous  to  those  stat- 
ed in  Parker  v.  Roberts  (N,  H.)  supra, 
the  court  held  that  a  judgment  by 
default  in  a  prior  action  to  recover 
the  purchase  price  of  goods  sold  did 
not  preclude  a  recovery  by  the  pur- 
chaser in  a  subsequent  independent 
action  on  a  breach  of  warranty  under 
the  sale. 

In  Stillwell  v.  Hill  (1918)  87  On 
112,  169  Pac.  1174,  an  action  to  recov- 
er  damages  occasioned  by  the  failure 
tfi  deliver  a  specified  quantity  of  hay 
to  the  plaintiff  as  vendee  under  a 
contract  of  sale,  it  appeared  that  the 
defendant  vendor  had  brought  a  prior 
action  against  the  vendee  to  recover 
upon  the  hay  actually  delivered,  and 
in  that  action  the  present  plaintiff,  as 
defendant,  defended  on  the  ground 
that  the  vendor  had  not  performed 
the  contract  in  that  he  had  not  deliv- 
ered the  quantity  of  hay  specified. 
The  defendant  pleaded  the  record  and 
judgment  in  the  former  suit  as  a  bar. 
The  court  held  that  the  plaintiffs  plea 
in  the  former  action  constituted  an 
affirmative  denial  only,  and  was  not 
in  the  nature  of  a  counterclaim;  and 
that,  while  he  might  have  obtained 
damages  in  the  previous  action  by 
pleading    his    cause   of   action    as   a 
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counterclaim,  yet  he  had  an  option 
to  plead  it  as  a  coanterclaim  or  main- 
tain a  separate  action  on  it.  See  to 
the  same  effect:  Crabtree  v.  Kile 
(1859)  21  IlL  180;  Morgan  v.  Powers 
(1867)  66  Barb.  (N.  Y.)  35;  Perley 
T.  Balch  (1839)  23  Pick.  (Mass.)  283, 
34  Am.  Dec.  56;  Stevenson  v.  KJep- 
pinger  (1836)  5  Watts  (Pa.)  420; 
Standefer  v.  Aultman  ft  T.  Mach.  Co. 
(1904)  34  Tex.  Civ.  App.  160,  78  S.  W. 
552. 

In  McKnight  v.  Devlin  (1873)  52 
N.  Y.  399,  11  Am.  Rep.  715,  the  court 
held  that  it  was  optional  with  the  pur- 
chaser of  a  chattel  to  recoup  his  dam- 
ages occasioned  by  a  failure  of  title, 
in  an  action  for  the  purchase  price, 
or  reserve  his  claim  for  a  future  in- 
dependent proceeding  thereon,  saying: 
"It  is  optional  with  a  defendant  wheth- 
er he  will  recoup  his  claim  growing 
out  of  the  same  contract  upon  which 
the  action  is  brought,  or  resort  to  an 
independent  action ;  and  this  option  is 
not  defeated  by  a  transfer  of  the 
claim,  and  the  bringing  of  a  suit  in 
the  name  of  the  transferee,  except  in 
cases  where  an  indorsee  or  transferee 
of  negotiable  paper  acquires  a  title 
discharged  of  all  equities,  and  valid 
against  all  defenses." 

Where  it  appeared  that  the  defend- 
ant had  set  up  a  cause  of  action  for  a 
breach  of  contract  by  way  of  counter- 
claim, but  that  in  a  former  action  in 
contract  between  the  same  parties,  in 
the  same  capacities,  the  defendant 
had  neglected  to  plead  his  claim,  and 
judgment  had  been  rendered  against 
him  and  the  plaintiff  pleaded  the  for- 
mer judgment  as  a  bar  to  the  counter- 
claim, the  court  held  that  while  the 
general  rule  as  to  defenses  was  well 
settled  that  a  judgment  was  conclu- 
sive as  to  all  matters  which  might 
have  been  presented  therein,  counter- 
claims and  set-offs  were  expressly 
excepted  from  the  rule  by  the  statute 
(Ky.  Code  1902,  §  17),  and  a  defend- 
ant could  elect  to  set  up  a  claim  in 
his  favor  either  by  way  of  set-off, 
counterclaim,  or  cross  petition,  or,  at 
his  option, .  waive  the  statutory  priv- 
ilege and  subsequently  assert  the 
claim  in  another  action,  or  maintain 
an  independent  and  original  proceed- 


ing to  recover  thereon.  Truesdale  v. 
Brady  (1907)  31  Ky.  L.  Rep.  1336,  105 
S.  W.  122. 

In  Mason  v.  Summers  (1887)  24 
Mo.  App.  174,  wherein  it  appeared 
that  the  plaintiff  had  interposed  his 
claim  for  a  breach  of  contract  as  a 
counterclaim  in  a  prior  action  on  the 
contract,  but  withdrew  the  same  be- 
fore judgment  was  rendered  therein, 
the  court  held  that  the  matter  was 
not  adjudica'';ed  in  the  former  suit, 
and  although  the  plaintiff,  as  defend- 
ant therein,  might  have  pleaded  by 
way  of  counterclaim,  he  was  not  bound 
so  to  plead,  but  could  recover  in  a  sep- 
arate action. 

In  Anderson  v.  Rogge  (1894)  — 
Tex.  Civ.  App.  — ,  28  S.  W.  106,  it  ap- 
peared that  the  defendant  had  inter- 
posed the  same  counterclaim  for 
breach  of  contract  in  a  prior  action 
on  the  contract  brought  against  him 
by  the  plaintiffs,  but  in  that  proceed- 
ing he  failed  to  appear  at  trial  and 
prove  the  same.  The  court  held  that 
the  judgment  in  the  f<>rmer  action  did 
not  estop  the  defendant  from  assert- 
ing the  counterclaim,  saying :  "As  to 
this  counterclaim,  appellant  was  the 
plaintiff;  and  inasmuch  as  the  record 
shows  affirmatively  that  he  was  not 
present,  prosecuting  his  suit,  the  only 
effect  that  should  be  given  to  that 
judgment,  in  reference  thereto,  is  a 
dismissal  for  want  of  prosecution." 

In  Ogden  v.  Pioneer  Iron  Works 
(1904)  91  App.  Div.  394,  86  N.  Y. 
Supp.  955,  the  defendant  asked  for  a 
Btsiy  of  proceedings  pending  the  deter- 
mination of  a  prior  action  brought  by 
him  against  the  plaintiff  in  another 
court,  to  recover  the  unpaid  purchase 
price  due  under  a  contract,  wherein 
it  was  contended  that  plaintiff  could 
have  interposed  the  claim  on  contract 
here  sued  upon,  as  a  counterclaim. 
The  court  refused  the  granting  of  the 
motion,  holding  that  the  plaintiff,  as 
defendant  before,  could  elect  to  en- 
force a  claim  by  an  action  in  the  fo- 
rum of  his  choice,  rather  than  submit 
it  by  way  of  counterclaim  in  the  suit 
of  his  opponent. 

In  Davidson  Chemical  Co.  v.  An- 
drew Miller  Co.  (1913)  122  Md.  134, 
89  Atl.  401,  it  was  held  that  a  defend- 
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ant  in  an  action  on  contract,  who  had 
pleaded  a  claim  for  a  breach  of  con- 
tract by  way  of  set-off,  could  properly 
withdraw  the  plea  before  evidence 
was  given  thereon,  and  maintain  a 
separate  independent  action  to  recov- 
er on  the  claim. 

In  Jones  v.  Charles  Warner  Co. 
(1912)  2  Boyce  (Del.)  566,  83  Atl. 
131,  the  court  held  that  in  actions  on 
contract  for  goods  sold  and  delivered, 
or  for  work,  labor,  and  services  per- 
formed under  a  contract,  the  defend- 
ant could,  at  his  election,  either  avail 
himself  of  a  breach  of  the  contract  by 
way  of  counterclaim,  or  sue  in  an  in- 
dependent action  to  recover  the  dam- 
ages sustained;  but  an  election  to 
avail  himself  of  one  might  preclude 
the  subsequent  use  of  the  other. 

See  to  the  same  effect:  Barker  ▼. 
Cleveland  (1869)  19  Mich.  230;  Kauff- 
man  v.  Raeder  (1901)  64  L.R.A.  257,  47 
C.  C.  A.  278,  108  Fed.  171 ;  McKinney 
V.  Springer  (1851)  3  Ind.  59,  54  Am. 
Dec.  470;  Epperly  v.  Bailey  (1851)  8 
Ind.  72. 

In  Ives  V.  Van  Epps  (1839)  22 
Wend.  (N.  Y.)  155,  wherein  it  ap- 
peared that  the  defendant  had  a  claim 
for  a  breach  of  contract  in  his  favor 
against  the  plaintiff,  the  court  held 
that  he  could  elect  to  maintain  an  ac- 
tion on  his  claim,  or  set  it  up  by  way 
of  recoupment  in  the  present  action 
on  contract,  saying:  "Where  a  man 
brings  an  action  for  breach  of  a  con- 
tract between  him  and  the  defendant, 
and  the  latter  can  show  that  some 
stipulation  in  the  same  contract  was 
made  by  the  plaintiff,  which  he  has 
violated,  the  defendant  may,  if  he 
choose,  instead  of  suing  in  his  turn, 
recoup  his  damages  arising  from  the 
breach  committed  by  the  plaintiff^ 
whether  they  be  liquidated  or  not. 
The  law  will  cut  off  so  much  of  the 
plaintiff*s  claim  as  the  cross  damages 
may  come  to.^ 

So,  in  Jones  v.  Witousek  (1901)  114 
Iowa,  14,  86  N.  W.  59,  wherein  the 
plaintiff  sued  for  a  breach  of  guaranty 
which  he  had  failed  to  assert  by  way 
of  counterclaim  in  a  prior  action  on 
contract  brought  against  him,  the 
court  held  that  as  the  former  action 
was  in  a  justice's  court,  and  the  coun- 


terclaim exceeded  the  jurisdiction,  the 
plaintiff  could-  not  have  pleaded  his 
cause  therein  (Iowa  Code,  §  4477) ; 
and  in  any  event  he  was  not  obliged  to 
do  so  under  §  3440  of  the  Code,  since 
a  set-off  or  counterclaim  may  or  may 
not  be  pleaded,  as  the  defendant  may 
elect,  and  unless  pleaded  the  right  to 
sue  on  it  in  a  future  action,  or  rely 
upon  it  as  a  defense,  is  not  impaired 
by  a  prior  judgment  against  the  for- 
mer defendant. 

In  Foster  v.  Milliner  (1868)  50 
Barb.  (N.  Y.)  385,  the  coUrt  held  that 
where  it  appeared  that,  in  a  former 
action  on  a  contract  to  repair  brought 
against  the  plaintiff,  his  claim  for  a 
breach  of  the  contract  was  set  up  by 
way  of  counterclaim,  but  was  with- 
drawn before  judgment  under  a  stip- 
ulation between  the  parties,  the  judg- 
ment in  the  prior  action  constituted 
no  bar  to  his. suit  brought  to  recover 
for  the  breach  of  contract. 

In  Mimnaugh  v.  Partlin  (1887)  67 
Mich.  391,  34  N.  W.  717,  an  action  to 
recover  damages  for  imperfect  work, 
it  appeared  that  the  plaintiff,  when 
sued  in  a  prior  action  to  recover  the 
value  of  the  services,  failed  to  plead 
his  claini  as  a  set-off.  The  court  held 
that  the  contention  of  the  defendant 
herein  that  the  plaintiff  was  estopped 
from  maintaining  his  action  because 
of  failure  to  assert  the  same  as  a  set- 
off in  the  prior  suit  was  erroneous, 
saying:  "The  defendant  might  have 
recouped  the  damages  he  recovered  in 
his  suit  against  Mimnaugh,  but  he  was 
not  obliged  to  do  so  or  lose  his  claim. 
In  case  a  party  neglects  to  set  off  a 
claim  when  he  has  an  opportunity  to 
do  so,  ha  does  not  thereby  preclude 
himself  from  recovering  his  demand, 
but  he  will  not  be  allowed  any  costs 
in  a  suit  to  enforce  such  claim.'' 

In  Davenport  v.  Hubbard  (1873)  46 
Vt.  200,  14  Am.  Rep.  620,  an  action  to 
recover  damages  occasioned  by  the 
defendant's  breach  of  contract  to  dig 
a  cellar  for  the  plaintiff  within  a  speci- 
fied time,  the  defendant  pleaded  a 
former  judgment  in  his  favor,  in  an 
action  to  recover  the  value  of  his  serv- 
ices, as  a  bar  to  the  plaintiff's  suit 
The  court  held  that  the  judgment  con- 
stituted no  bar  to  the  plaintiff's  recov- 
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ery,  for,  as  defendant  before,  he  could 
use  his  claim  as  a  set-off,  or  forbear 
and  use  it  as  the  basis  for  recovery 
in  a  separate  action. 

See  to  the  same  effect:  Ornauer  v. 
Penn  Mut.  L.  Ins.  Co.  (1912)  52  Colo. 
632,  123  Pac.  650;  Davis  v.  Hedges 
(1871)  L.  R.  6  Q.  B.  (Eng.)  687,  40 
L.  J,  Q.  B.  N.  S.  276,  25  L.  T.  N.  S. 
155,  20  Week.  Rep.  60;  Walkup  v. 
Mesick  (1905)  110  App.  Div.  826,  97 
N.  Y.  Supp.  142. 

(c)  Prior  m-tion  for  breach  of  contraetf 
claifa  for  purchase  price. 

In  Jennison  Hardware  Co.  v.  Godkin 
(1897)  112  Mich.  57,  70  N.  W.  428,  an 
action  to  recover  for  the  value  of 
goods  sold  and  delivered,  the  court 
held  that  the  omission  of  the  plaintiff 
to  assert  his  claim  as  a  set-off  in  a 
prior  action,  brought  by  the  defendant 
for  damages  on  account  of  defects  in 
the  goods  sold,  constituted  no  bar  to 
his  maintaining  an  independent  action 
on  his  claim. 

In  Kerr  v.  Blair  (1909)  55  Tex.  Civ. 
App.  349,  118  S.  W.  791,  an  action  for 
goods  sold  and  delivered  and  services 
rendered,  it  appeared  that,  in  a  former 
action  by  the  defendant  against  the 
plaintiff  to  recover  for  a  breach  of 
contract,  plaintiff  did  not  assert  his 
claim  as  a  set-off.  The  court  held  that 
he  was  not  thereby  precluded  from  re- 
covering on  the  claim,  since  there  was 
no  obligation  on  him  to  plead  it  as  a 
set-off  in  the  former  suit. 

In  Miller  v.  Baillard  (1908)  124 
App.  Div.  555,  108  N.  Y.  Supp.  973, 
an  action  to  recover  money  paid  fox 
the  construction  of  a  certain  machine 
for  the  plaintiff  by  the  defendant 
which  it  was  alleged  the  defendant 
refused  to  deliver,  the  defendant 
merely  interposed  a  defense,  and  sub- 
sequently instituted  a  separate  action 
against  the  plaintiff  for  services  ren- 
dered and  materials  furnished.  The 
court  refused  to  consolidate  the  ac- 
tions, holding  that,  while  the  defend- 
ant might  have  interposed  a  counter- 
claim for  his  deitiands,  he  was  not 
required  to  do  so,  but  had  a  right  to 
maintain  a  cross  action  thereon  in  a 
proper  court  of  his  own  choQsing, 


(d)   Prior  action  for  rent;  claim  for 
brrach  of  covenant  in  lease. 

In  Riley  v.  Hale  (1893)  158  Mass. 
240,  33  N.  £.  491,  wherein  it  appeared 
that  in  a  former  action  by  a  lessor 
against  his  lessee  for  rents  under  the 
lease,  the  lessee  did  not  assert  by  way 
of  recoupment  a  claim  in  his  favor 
for  a  breach  of  the  lessor's  covenant 
of  quiet  enjoyment,  the  court  held  that 
his  failure  to  assert  his  claim  in  the 
prior  action  did  not  bar  him  from 
noLaintaining  a  subsequent  independent 
action  to  recover  the  damages  arising 
under  the  claim,  since  the  right  to 
set  up  a  claim  in  recoupment  was  a 
privilege  which  the  defendant  was  not 
bound  to  avail  himself  of. 

And  see  Reiner  v.  Jones  (1899)  38 
App.  Div.  441,  56  N.  Y.  Supp.  428, 
wherein  it  was  held  that,  in  an  action 
to  recover  rents  due,  the  defendant 
tenant  could  elect  to  counterclaim  for 
damages  occasioned  by  the  breach  of 
a  covenant  to  repair,  resulting  in  a 
loss  of  rental  value,  or  he  could  re- 
serve his  cause  of  action  for  an  inde- 
I>endent  suit  thereon.  But  in  that  case 
it  appeared  that  the  defendant  coun- 
terclaimed  for  damages  to  stock 
caused  by  a  leaky  roof,  which  the 
court  held  was  not  a  proper  subject  of 
counterclaim  in  a  suit  by  a  landlord 
to  recover  rents  due. 

So  in  New  York  v.  Mabie  (1855)  13 
N.  Y.  151,  64  Am.  Dec.  538,  the  court 
held  that  in  an  action  by  a  lessor  for 
rent,  the  tenant  under  the  lease  could 
elect  to  recoup  his  damages  occa^ 
sioned  by  a  breach  of  covenant  in  the 
demise,  or  bring  a  separate  action 
thereon. 

In  Morgan  v.  Smith  (1876)  7  Hun 
(N.  Y.)  244,  it  was  said  that  it  was  a 
privilege  of  a  tenant,  when  sued  for 
rents  due  under  a  lease,  to  counter- 
claim damages  by  reason  of  the  plain- 
tiff's failure  to  place  the  tenant  in  the 
possession  of  the  light  he  was  entitled 
to  enjoy  under  the  lease.  But  as  the 
action  was  brought  against  the  sure- 
ties on  the  lease,  the  court  held  that 
they  could  not  set  up  the  counterclaim 
unless  it  was  shown  that  the  tenant 
was  insolvent. 
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(e)   Brior  artimi  for  hreaeh  of  covenant 
in  letme;  clahn  for  rent. 

In  Parsons  v.  Crawford  (1885)  64 
N.  H.  28,  3  Atl.  632,  a  former  suit  by 
the  defendants  as  plaintiffs  against 
the  present  plaintiffs,  to  recover  dam- 
ages for  a  breach  of  covenant  under  a 
contract  to  rent  property,  was  held  to 
be  no  bar  to  an  action  brought  by  the 
prior  defendants  in  their  capacity  as 
lessors  to  recover  the  unpaid  rental  of 
the  premises,  the  court  holding,  infer- 
entially,  that  the  claim  sued  on  was 
not  required  to  be  pleaded  in  the  prior 
action,  and  therefore  the  judgment 
rendered  therein  was  not  a  bar. 

Where  it  appeared  that  the  lessor 
of  property  failed  to  counterclaim  for 
rent  due  in  an  action  brought  against 
him  by  the  lessee,  the  court  held  that 
the  omission  did  not  bar  his  right  to 
iiubsequently  recover  the  rent  in  an 
independent  action,  holding  that  the 
provision  of  the  Code  which  bars  a 
counterclaim,  unless  set  up  in  an  ac- 
tion brought  against  the  party  in 
whose  favor  it  exists,  refers  only  to  a 
cause  of  action  arising  out  of,  or  con- 
nected with,  the  same  transaction  set 
forth  as  the  basis  of  the  plaintifTs 
claim.  Gal.  Code  Civ.  Proc.  §  488, 
subd.  1,  §  439.  Brosnan  v.  Kramer 
(1901)  186  Cal.  86,  66  Pac.  979. 

(f)   Prior  action  on  promissory  note ; 
claim  for  breach  of  contract. 

In  Fiske  v.  Steele  (1890)  152  Mass. 
260,  25  N.  E.  291,  an  action  on  a  judg- 
ment founded  on  a  promissory  note, 
the  defendant  filed  a  set-off  consisting 
of  items  of  account  which  had  accrued 
before  the  judgment  in  the  original 
action  was  rendered,  but  which  the 
defendant  had  not  asserted  therein. 
The  court  held  that  the  defendant's 
omission  to  plead  his  claim  before 
judgment  did  not  preclude  him  from 
asserting  it  in  the  action  on  the  prior 
judgment. 

In  Dilley  v.  Ratcliif  (1902)  29  Tex. 
Civ.  App.  545,  69  S.  W.  237,  the  plain- 
tiff sued  to  recover  damages  occa- 
sioned by  the  failure  of  the  defend- 
ants to  deliver  promptly  certain 
machinery  to  be  used  in  connection 
with  the  operation  of  a  cotton  gin. 
It  appeared  that  the  defendants  had 
sucessfully  maintained  a  prior  action 


against  plaintiff  on  a  note  given  to 
secure  the  purchase  price  of  the 
machinery,  and  in  that  action  the 
present  claim  was  not  pleaded  in  set- 
off. The  court  held  that  while  the 
plaintiff  could  have  pleaded  the  dam- 
ages for  the  breach  of  contract  in  set- 
off to  the  defendants'  action  on  the 
note,  he  did  not  do  so,  and  therefore 
his  cause  of  action  was  not  drawn  into 
that  suit;  nor  did  his  failure  so  to 
plead  his  claim  estop  him  from  recov- 
ering on  the  same  in  an  independent 
action. 

In  Gillespie  v.  Torrance  (1862)  25 
N.  Y.  306,  82  Am.  Dec.  355,  a  much- 
quoted  case  in  New  York,  the  court  re- 
iterated and  restated  the  rule,  as  laid 
down  in  former  decisions,  that  where 
a  defendant  had  a  claim  for  a  breach 
of  warranty,  which  could  have  been 
asserted  by  way  of  set-off,  recoup- 
ment, or  counterclaim  in  a  pending 
action  against  him  on  a  promissory 
note,  he  was  not  obliged  to  interpose 
his  claim  as  such,  but  had  an  election 
so  to  use  it,  or  bring  an  independent 
action  to  recover  thereon.  The  court 
said:  "It  has  always  been  optional, 
as  is  suggested  above,  since  the  doc- 
trine of  recoupment  has  gained  a  foot- 
hold in  the  courts,  with  a  party  who 
has  sustained  damages  by  fraud  or 
breach  of  warranty  in  the  purchase 
of  goods,  when  sued  for  their  price, 
to  set  off  or  recoup  such  damages  in 
that  action,  or  to  reserve  his  claim 
for  a  cross  action." 

In  Gilmore  v.  Williams  (1894)  162 
Mass.  351,  38  N.  E.  976,  wherein  it 
appeared  that  the  plaintiff  had  not 
availed  himself  of  the  privilege  of 
setting  up  his  claim  of  breach  of  war- 
ranty in  a  prior  action  brought 
against  him  on  a  promissory  note,  the 
court  held  that  the  judgment  therein 
was  no  bar  to  his  action,  as  the  pres- 
ent plaintiff,  as  defendant  in  the  for- 
mer action,  could  elect  to  set  up  his 
claim  as  a  recoupment  or  reserve  the 
same  for  an  independent  suit  for  dam- 
ages. 

See  to  the  same  effect :  De  Sylva  v. 
Henr>'  (1836)  3  Port.  (Ala.)  132; 
Hunt  V.  Brown  (1888)  146  Mass.  253, 
16  N.  E.  587;  McDonald  v.  Christie 
(1863)  42  Barb.  (N.  Y.)  36;  J.  S.  May- 
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field  Lumber  Co.  v.  Carver  (1901)  27 
Tex.  Civ.  App.  467,  66  S.  W.  216 ;  Dud- 
ley V.  Stiles  (1873)  32  Wis.  371;  La 
Fleche  v.  Bernardin  (1911)  21  Man- 
itoba L.  R.  315,  17  West.  L.  R.  394. 

In  North  Baltimore  Bottle  Glass  Co. 
V.  Altpeter  (1907)  133  Wis.  112,  113 
N.  W.  435,  wherein  the  defendant  in- 
terposed a  counterclaim  in  a  suit  for 
damages  occasioned  by  a  breach  of 
contract,  which  it  appeared  he  had 
also  used  as  a  counterclaim  in  a  prior 
suit  on  certain  promissory  notes, 
wherein  judgment  by  default  was 
granted  to  the  plaintiff,  the  court  held 
that  the  defendant's  failure  to  appear 
in  the  fonner  action  amounted  to  a 
waiver  of  the  counterclaim,  which  was 
not  adjudicated  therein,  and  as  the 
counterclaim  constituted  an  independ- 
ent cause  of  action,  which  he  was  not 
compelled  to  present  as  a  counter- 
claim, the  failure  so  to  plead  it  in  the 
prior  proceedings  did  not  estop  the 
defendant  from  interposing  it  in  a 
separate  suit. 

Where  a  defendant  interposed  a 
cross  demand  for  certain  sums  due 
and  owing  in  an  action  in  equity, 
which,  although  available  as  a  set-off, 
he  had  omitted  so  to  plead  in  a  prior 
action  on  purchase-money  notes  at 
law,  the  court  held  that  the  omission 
did  not  preclude  the  setting  off  of  the 
demand  in  the  subsequent  proceeding 
in  equity,  saying:  "It  is  not  compul- 
sory on  him  to  make  it,  and  the  judg- 
ment does  not  preclude  its  future  in- 
troduction." Weaver  v.  Brown  (1888) 
87  Ala.  533,  6  So.  354. 

In  Wright  v.  Anderson  (1889)  117 
Ind.  349,  20  N.  E.  247,  it  appeared  that 
the  plaintiff,  as  defendant  in  a  prior 
action  to  recover  on  a  promissory  note, 
filed  a  counterclaim  based  on  an  equi- 
table right,  but  failed  to  include 
therein  a  claim  for  money  had  and 
received.  Subsequently  he  brought 
the  suit  at  bar  against  the  plaintiff  in 
the  prior  proceeding,  to  enforce  the 
legal  right  omitted  in  the  former  coun- 
terclaim. The  court  held  that  as  ail 
distinctions  between  law  and  equity 
were  abolished  by  the  Code  of  Prac- 
tice, the  plaintiff  could  have  made  his 
counterclaim  in  the  prior  action  suffi- 
ciently  broad   to   have   included   his 


legal  remedy,  but  he  was  not  required 
to  do  so,  and,  having  failed  to  include 
that  right,  was  not  estopped  from 
maintaining  an  original  action  there- 
on. 

In  Fairfield  v.  McNany  (1873)  37 
Iowa*  75,  the  court  applied  a  statute 
(Iowa  Rev.  Stat.  §  2621)  which  reads 
as  follows:  "Judgment  obtained  in 
an  action  by  ordinary  proceedings 
shall  not  be  annulled  or  modified  by 
any  order  in  an  action  by  equitable 
proceedings,  except  for  a  defense 
which  has  arisen  or  been  discovered 
since  the  judgment  was  rendered. 
But  such  judgment  does  not  prevent 
the  recovery  of  any  claim,  though  such 
claim  might  have  been  used  by  way  of 
set-off,  counterclaim,  or  cross  demand 
in  the  action  in  which  the  judgment 
was  recovered."  It  was  held  that  the 
defendant  was  not  barred  by  a  judg- 
ment in  default  against  him,  on  a  note 
given  in  part  payment  for  land,  from 
bringing  action  upon  a  bond  for  title 
for  a  breach  thereof,  and  therefore  he 
was  not  obliged  to  pay  a  judgment  ob- 
tained in  that  action,  to  the  plaintiff, 
as  a  creditor  of  the  judgment  debtor. 

See  also  Trautwein  v.  Twin  City 
Iron  Works  (1893)  55  Minn.  264,  56 
N.  W.  750,  wherein  it  was  held  that  a 
judgment  in  a  prior  action  on  a  breach 
of  warranty  under  a  contract  was  no 
bar  to  a  subsequent  suit  by  the  judg- 
ment defendant  to  recover  on  a  prom- 
issory note,  given  pursuant  to  the 
contract.  In  that  case,  however,  it  ap- 
peared that  the  defendant  in  the  case 
at  bar  had  brought  suit  in  a  former 
action  to  recover  on  a  promissory  note, 
in  which  suit  the  plaintiff  in  the  case 
at  bar  had  counterclaimed  for  breach 
of  warranty ;  and,  further,  that  -before 
trial  in  the  former  action  the  plaintiff, 
by  leave  of  the  court,  withdrew  his 
cause  of  action,  and  judgment  was 
given  for  the  defendant  on  his  coun- 
terclaim. This  action  being  brought 
to  recover  on  the  judgment,  the  de- 
fendant interposed  his  claim  on  the 
promissory  note  as  a  counterclaim. 

See  also  Fabbricotti  v.  Launitz 
(1851)  3  Sandf.  (N.  Y.)  743,  an  action 
by  a  payee  to  recover  oh  a  note  for 
the  price  of  goods  sold,  wherein  it 
appeared  that  the  defendant  set  up 
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by  way  of  recoupment  a  claim  for 
damacres  occasioned  by  the  nondeliv- 
ery of  the  goods,  and  it  appeared  fur- 
ther that  the  defendant  had  instituted 
a  separate  action  to  recover  on  his 
claim.  The  court  held  that  the  defend- 
ant must  elect  between  his  recoupment 
and  the  separate  and  independent  ac- 
tion. 

2,  Prior  action  on  contract;  claim  in 

tort. 

In  Secor  v.  Siver  (1914)  165  Iowa, 
678,  146  N.  W.  845,  it  was  held  that 
the  recovery  of  the  purchase  price  by 
the  seller,  did  not  bar  the  buyer  from 
thereafter  bringing  an  action  for  dam- 
ages for  fraud  in  making  the  sale,  un- 
lesfl»  in  a  former  action,  he  actually 
put  the  fraud  in  issue. 

And  in  Linderman  Maoh.  Co.  v.  Hil- 
lenbrand Co.  (1919)  —  Ind.  App.  — , 
125  N.  E.  81,  it  was  held  that  a  failure 
to  assert  a  counterclaim  for  fraud  and 
deceit  in  inducing  one  to  purchase  a 
machine,  in  an  action  for  the  purchase 
price,  did  not  preclude  the  assertion 
of  the  claim  for  fraud  and  deceit  in  a 
subsequent  action. 

In  Kirven  v.  Virginia-Carolina 
Chemical  Co.  (1907)  77  S.  C.  493,  58 
S.  E.  424,  an  action  for  damages  sus- 
tained by  the  plaintiff  from  the  use 
of  fertilizer  manufactured  and  sold  by 
the  defendant,  it  appeared  that  the  de- 
fendant had  successfully  maintained 
a  prior  action  in  a  Federal  court  to 
recover  on  certain  notes  given  by  the 
plaintiff  to  secure  the  purchase  price 
of  the  fertilizer,  and  in  that  action 
the  plaintiff,  as  defendant  therein, 
withdrew  his  defense  based  on  the 
claim  for  damages.  The  court  held 
that  the  cause  of  action  for  damages 
was  not  adjudicated  in  the  former  pro- 
ceedings, nor  was  the  plaintiff,  as  de- 
fendant therein,  obliged  to  assert  it. 

In  Sykes  v.  Bonner  (1871)  1  Cin. 
Sup.  Ct.  Rep.  (Ohio)  464,  an  action  to 
recover  damages  for  the  alleged  mal- 
practice of  a  physician,  wherein  it  ap- 
peared that  the  latter  had  recovered 
a  judgment  by  default  against  the 
plaintiff  for  the  value  of  his  services, 
the  court  hejd  that  the  question  of 
malpractice  was  not  in  issue,  and  the 
prior  judgment  constituted  no  bar  to 
the  present  action,  for,  although  the 


plaintiff,  as  defendant  in  the  former 
proceeding,  could  have  pleaded  her 
damages  by  way  of  counterclaim 
therein,  she  was  not  obliged  to  do  so, 
since  her  damages  exceeded  the  juris- 
diction of  the  court,  and  the  only  pen- 
alty she  could  suffer  for  failing  to 
appear  therein  would  be  the  loss  of 
costs  in  her  subsequent  action,  as  pro- 
vided by  the  statute.  Code,  §  95,  2 
Swan  &  C.  979, 1  Swan  &  C.  804,  §  202. 

So,  in  Hall  v.  Clark  (1855)  21  Mo. 
415,  it  appeared  that  the  plaintiff,  who 
was  a  vendee  under  a  contract  of  sale, 
had  suffered  damages  by  reason  of  the 
fraudulent  representations  of  the  de- 
fendant, the  vendor,  but  had  failed  to 
plead  his  damages  in  a  former  action 
brought  against  him  to  recover  the 
purchase  money  under  the  contract. 
The  court  held  that  the  prior  judg- 
ment was  no  bar  to  the  prosecution  of 
the  action  based  on  the  fraud,  saying: 
"In  cases  in  which  the  defendant  is 
sued  for  the  purchase  money  of  prop- 
erty, and  he  has  sustained  injury  by 
the  fraudulent  misrepresentations  or 
misconduct  of  the  plaintiff  respecting 
the  subject  of  the  sale,  pending  its 
negotiation,  he  may,  at  his  option,  re- 
coup his  damages  in  an  action  against 
him  to  recover  the  purchase  money,  or 
he  may  bring  a  separate  action  for 
the  deceit.  Such  a  defense  is  of  the 
nature  of  a  set-off,  which  a  party  may 
use  or  not,  at  his  election ;  and  a  fail- 
ure to  use  it  as  a  set-off  will  not  debar 
him  from  his  action  for  the  fraud." 

And  see  Sinclair  v.  Neill  (1874)  1 
Hun  (N.  Y.)  83,  3  Thomp.  ft  C.  77, 
wherein  it  was  said  that  a  part>%  in- 
duced by  fraudulent  representations 
to  purchase  a  store  with  its  stock  of 
goods  and  fixtures,  could  maintain  an 
independent  action  for  damages  occa- 
sioned by  the  fraud,  or  he  could  make 
use  of  his  right  for  the  recovery  of 
damages  by  way  of  recoupment,  or 
counterclaim,  in  reduction  of  the  sell- 
er's claim  for  the  purchase  price. 

In  Price  v.  Macomber  (1914)  163 
Iowa,  406,  144  N.  W.  1020,  it  appeared 
that  the  defendant  had  suffered  judg- 
ment in  a  foreign  jurisdiction  in  an 
action  on  contract.  In  an  action  on 
the  judgment  the  defendant  offered, 
by  way  of  set-off,  a  claim  for  fraud. 
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inducing  him  to  enter  into  the  con- 
tract. The  plaintiff  replied,  pleading 
the  defendant's  failure  to  assert  the 
set-off  in  the  first  action  as  a  bar  to 
its  assertion  in  the  second.  The  Iowa 
Code  (§  3440)  provided  as  follows: 
^'Judgment  obtained  in  an  action  by 
ordinary  proceedings  shall  not  be  an- 
nulled or  modified  by  any  order  in  an 
action  by  equitable  proceedings,  ex- 
cept for  a  defense  which  has  arisen 
or  been  discovered  since  the  judgment 
was  rendered;  but  such  judgment 
does  not  prevent  the  recovery  of  any 
claim,  though  such  claim  might  have 
been  used  by  way  of  counterclaim  in 
the  action  on  which  the  judgment  was 
recovered."  It  was  held  that  the' 
cause  of  action  in  fraud  was  not  lost 
by  a  failure  to  set  it  up  as  a  defense, 
set-off,  or  counterclaim  in  the  plain- 
tiff's original  action. 

In  McLane  v.  Miller  '(1847)  12  Ala. 
i>43,  wherein  it  appeared  that  the 
plaintiff  had  not  pleaded  a  claim  in  a 
former  action  on  contract  in  which  he 
was  a  defendant,  for  the  wrongful 
taking  of  a  slave,  the  court  held  that 
he  was  not  barred  from  bringing  an 
independent  action  to  recover  dam- 
ages for  injury  caused  by  the  trespass. 

Also  in  Ward  v.  Fellers  (1854)  3 
Mich.  281,  it  was  held  that  the  de- 
fendant, in  an  action  *  on  contract, 
could  elect  to  pursue  his  remedy  for 
damages  sustained  by  the  plaintiff's 
negligence  by  way  of  recoupment  in 
the  original  action,  or  institute  a  sep- 
arate and  independent  suit  to  recover 
on  his  claim. 

In  Watson  v.  Cowdrey  (1880)  23 
Hun  (N.  Y.)  169,  it  appeared  that  in 
a  former  action  to  recover  for  serv- 
ices rendered,  in  which  the  plaintiff 
was  defendant,  and  the  defendant  was 
the  complainant,  the  present  cause  of 
action  for  conversion  was  set  up  as  a 
counterclaim,  but  on  motion  of  the 
former  plaintiff  was  stricken  out. 
The  court  held  that  the  prior  action 
constituted  no  bar  to  the  later  pro- 
ceeding, as  the  matter  herein  claimed 
upon  was  not  litigated  or  pleaded, 
and  the  party  in  whose  favor  it  exist- 
ed had  the  right  to  recover  thereon  in 
a  separate  action. 

In  DeGraaf  v.  Wyckoff  (1889)  118 


N.  Y.  1,  22  N.  E.  1118,  the  court  held 
that  a  judgment  in  a  prior  suit  on  con- 
tract in  which  a  claim  in  tort  might 
have  been,  but  was  not,  set  up  as  a 
counterclaim,  constituted  no  estoppel 
to  a  proceeding  on  the  claim,  as  the 
defendant  in  the  former  action  was 
not  obliged  to  counterclaim  on  his 
cause  of  action^  but  could  sue  thereon 
independently. 

In  McCord-Collins  Commerce  Co. 
v.  Levi  (1899)  21  Tex.  Civ.  App,  109, 
50  S.  W.  606,  wherein  it  appeared  that 
the  plaintiff  did  not  plead  his  claim 
for  damages  occasioned  by  the  defend- 
ant's fraudulent  misrepresentations, 
as  a  counterclaim  in  a  prior  action  on 
contract  brought  by  the  latter,  the 
court  held  that  the  judgment  rendered 
in  that  action  was  not  a  bar  to  a  re- 
covery by  the  former  defendant,  su- 
ing independently  on  his  claim. 

See  also  Schwinger  v.  Raymond 
(1880)  83  N.  Y.  192,  38  Am.  Rep.  415, 
to  the  effect  that,  in  an  action  by  a 
carrier  against  the  shipper  of  goods 
for  freight  charges^  the  shipper  could 
pay  the  freight  and  sue  for  damages 
occasioned  by  the  negligence  of  the 
carrier,  or,  refusing  to  pay,  submit  to 
suit  and  set  up  his  damages  as  a  coun- 
terclaim, or  bring  an  independent  ac- 
tion thereon. 

8»  Prior  action  on  contract;  claim  in 

equity. 

In  Fitzhugh  v.  McKinney  (1890)  43 
Fed.  461,  the  proceeding  was  in  equity 
to  enjoin  a  judgment  recovered 
against  the  plaintiff  by  the  defendant 
in  a  former  action,  and  allow  a  set-off 
and  payment  which  the  plaintiff  had 
failed  to  assert  therein.  The  court  held 
that,  while  the  statute  (Tex.  Rev. 
Stat.  1879  ed.  title  21,  arts.  649,  650) 
allowed  the  pleading  of  a  set-off  or 
counterclaim  "founded  on  a  cause  of 
action  arising  out  of,  or  incident  to, 
the  plaintiff's  cause  of  action,"  the 
defendant  in  the  prior  suit  was  not 
required  to  do  so,  and  his  failure  so 
to  assert  his  claim  would  not  preclude 
him  from  the  relief  sought  in  the  case 
at  bar;  adding  that  the  most  that 
could  be  claimed  on  account  of  such  a 
failure  would  be  to  charge  him  with 
costs  of  the  subsequent  action. 

In   Mutual   L.   Ins.   Co.  v.   Hargus 
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(1907)  —  Tex.  Civ.  App.  — ,  99  S.  W. 
580»  an  action  to  cancel  a  policy  of 
life  insurance  on  the  ground  of  fraud- 
ulent misrepresentations  of  the  de- 
fendant's general  agent,  the  court  held 
that  the  pendency  of  an  action  by  the 
agent  against  the  insured  to  recover 
on  a  note  given  by  the  latter  to  secure 
a  premium  under  the  policy  constitut- 
ed no  bar  to  the  plaintiff's  right  to  the 
relief  sought,  since  he  was  not  obliged 
to  demand  the  cancelation  of  the  pol- 
icy in  the  former  action. 

In  Jordan  v.  Underbill  (1904)  91 
App.  Div.  124,  86  N.  Y.  Supp.  620,  an 
action  to  compel  an  accounting  by  the 
defendant  of  his  dealings  and  transac- 
tions as  an  agent  of  the  plaintiffs,  it 
appeared  that  the  defendant  had  in- 
stituted a  prior  action  to  determine 
the  amount  of  wages  due  him  for 
services,  and  in  that  action  the  pres- 
ent plaintiffs  had  not  interposed  a 
counterclaim  as  they  might  have  done. 
The  court  held  that  the  first  action 
constituted  no  bar,  since  it  did  not 
necessarily  involve  the  matters  made 
the  basis  of  the  second  action;  and 
that,  while  the  present  plaintiffs  could 
have  entered  a  counterclaim  in  the 
prior  action,  for  the  relief  herein  de- 
manded, they  were  not  obliged  to  do 

80. 

So,  in  Wright  v.  Salisbury  (1870) 
46  Mo.  26,  wherein  it  appeared  that 
the  plaintiff,  as  defendant  in  a  prior 
action  on  a  promissory  note,  had  inter- 
posed a  claim  in  equity  by  way  of  set- 
off, but,  on  the  former  action  coming 
to  trial,  had  abandoned  it,  the  court 
held  that  the  prior  judgment  did  not 
conclude  the  enforcement  of  the  plain- 
tiff's equitable  claim  in  an  independ- 
ent action,  for,  having  been  abandoned 
as  a  set-off  in  the  former  suit,  it  must 
be  treated  as  though  never  having 
been  raised  therein,  and,  as  the  de- 
fendant had  a  right  to  elect  to  pursue 
his  claim  by^  set-off  or  in  an  independ- 
ent action,  his  abandonment  of  the 
set-off  showed  an  election  to  reserve 
the  claim  for  a  subsequent  original 
action  thereon. 

In  Judah  v.  Brandon  (1841)  5 
Blackf.  (Ind.)  506,  wherein  the  de- 
fendant contended  that  equitable 
claims  set  forth  in  the  complainant's 


bill  should  have  been  pleaded  as  a 
set-off  in  a  former  action  brought  by 
the  defendant  to  recover  on  a  bond, 
and  that  the  plaintiff,  having  failed  to 
do  so,  was  therefore  concluded  by  the 
judgment  in  the  former  suit,  the  court 
held  that  the  Statute  of  Set-off  was 
passed  for  the  benefit  of  defendants, 
and  was  not  compulsory;  that  the 
right  to  set  off  a  claim  could  be 
waived,  and  an  independent  action 
maintained  thereon. 

In  Campbell's  Gas  Burner  Co.  v. 
Hammer  (1915)  78  Or.  612,  153  Pac. 
475,  wherein  it  appeared  that  it  was 
possible  for  the  plaintiff  corporation 
.  to  have  secured  the  equitable  relief 
sought,  by  filing  a  cross  bill  in  a  for- 
mer action  on  contract  brought 
against  it  in  a  court  of  law,  the  court 
held  that  it  was  not  essential  that 
such  a  course  should  have  been  pur- 
sued, for,  as  defendant  before,  the 
corporation  could  safely  rely  on  a 
legal  defense  without  being  precluded 
from  asserting  its  equitable  rights  in 
an  independent  suit. 

4.  JPriar  action  oti  conttxict;  claim  far 

foreclosure. 

In  Smith  v.  Fleischman  (1897)  28 
App.  Div.  355,  4S  N.  Y.  Supp.  234,  an 
action  to  foreclose  a  mechanic's  lien» 
the  defendant  contended  that  the  ac- 
tion was  barred  by  the  pendency  of 
a  prior  suit  brought  by  him  against 
the  plaintiff  to  recover  on  a  breach 
of  the  contract,  wherein  the  plaintiff, 
as  defendant,  could  have  counter- 
claimed.  The  court  held  that  while 
the  plaintiff  could  have  interposed  his 
claim  in  the  former  action  as  a  coun- 
terclaim, he  was  not  obliged  to  do  so, 
especially  since  it  appeared  that,  the 
former  action  being  in  law,  he  would 
have  been  restricted  to  a  judgment  for 
money  damages,  and  could  not  have 
foreclosed  his  lien. 

5.  Prior  Of  lion  in  tort;  ctnhn  on  c^n^ 

tract. 

In  Betts  V.  Connecticut  L.  Ins.  Co. 
(1905)  78  Conn.  442,  62  Atl.  345, 
wherein  it  appeared  that  the  receiver 
of  an  insolvent  corporation  had  recov- 
ered a  judgment  against  an  officer  of 
the  corporation  for  a  neglect  of  duty, 
and  in  that  proceeding  the  officer  had 
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neglected  to  claim  a  set-off  for  «alary 
due  him,  the  court  held  that  he  was 
entitled  to  the  relief  sought,  viz.,  to 
have  his  claim  set  off  against  the  judg- 
ment rendered  in  the  prior  proceeding. 

So,  in  Perkins  v.  Oliver  (1896)  110 
Mich.  402,  68  N.  W.  245,  it  was  held 
that  the  judgment  in  a  former  action 
in  tort,  in  which  the  present  plaintiff 
was  defendant,  was  not  conclusive  as 
to  a  subsequent  action  brought  by  the 
plaintiff  on  a  claim  on  contract  which 
he  might  have,  but  did  not,  put  in  lit^ 
igation  by  setting  up  the  same  as  a 
matter  in  set-off  or  recoupment. 

In  Smeaton  v.  Cole  (1903)  120  Iowa, 
368,  94  N.  W.  909,  it  was  held  that, 
where  the  defendant  in  an  action  in 
tort  had  a  claim  for  a  debt  due  and 
owing  from  the  plaintiff,  he  was  not 
obliged  to  plead  it  as  a  set-off  or 
counterclaim,  but  could  elect  to  make 
it  the  subject  of  a  separate  and  dis- 
tinct action;  and,  therefore,  the  peti- 
tioner was  not  obliged,  nor  did  he  have 
a  right,  to  assume  that  the  defendant 
would  interpose  his  claim  by  way  of 
a  set-off  or  counterclaim,  rather  than 
by  a  separate  action,  so  as  to  oblige 
the  petitioner  to  plead  in  anticipation 
of  the  defendant's  claim. 

In  Sowden  v.  Murray  (1909)  114 
N.  ¥•  Supp.  164,  an  action  for  work, 
labor,  and  services  performed  on  a 
garment,  the  defendant  pleaded  in 
abatement  a  prior  suit  in  tort  brought 
by  the  defendant  against  the  plaintiff 
to  recover  for  damages  to  the  garment 
while  in  the  plaintiff's  possession,  on 
the  ground  that  the  plaintiff  should 
have  pleaded  its  claim  as  a  cross  de- 
mand in  the  former  action.  The  court 
held  that  while  the  plaintiff  might 
have  so  pleaded  its  cause  of  action 
in  the  defendant's  suit,  it  was  not  re- 
quired to  do  so,  and  could  elect  to 
reserve  the  claim  for  an  independent 
action  thereon. 

So,  in  Diamond  Icej  &  Storage  Co. 
v.  Klock  Produce  Co.  (reported  here- 
with) ante,  685,  an  action  to  recover 
storage  charges,  it  appeared  that  a 
prior  action  had  been  maintained  by 
the  defendant  against  the  plaintiff  to 
recover  for  the  conversion  of  certain 
produce  which  it  had  stored  with  the 
latter,  and  in  that  action  the  present 


claim  was  not  asserted  as  a  set-off  or 
counterclaim.  The  defendant  having 
raised  the  question  of  the  prior  judg- 
ment as  a  bar  to  this  action,  the  court 
held  that  it  did  not  estop  the  plaintiff 
from  recovering. 

In  an  early  case,  Sintzenick  v.  Lucaa 
(1793)  1  Esp.  (Eng.)  44,  an  action  to 
recover  damages  suffered  by  the  un- 
skilful performance  of  services  by  the 
defendant,  the  court  held  that  the 
plaintiff  was  not  precluded  from  re- 
covering because  of  the  fact  that  he 
had  not  pleaded  his  cause  of  action 
in  a  prior  suit  brought  against  him 
by  the  defendant  to  recover  for  the 
services  rendered.  See  to  the  same 
effect,  Rigge  v.  Burbidge  (1846)  15 
Mees.  &  W.  598,  153  Eng.  Reprint,  988, 
15  L.  J.  Exch.  N.  S.  309,  4  Dowl.  &  L.  1. 

In  Johnson  v.  Reeves  (1901)  112  Ga. 
690,  37  S.  E.  980,  the  court  held  that 
a  defendant  having  a  claim  on  con- 
tract was  not  obliged  to  set  it  up  by 
way  of  set-off  in  an  action  against  him 
ip  tort,  and  held,  further,  that  though 
both  causes  of  action  were  on  con- 
tract, or  in  tort,  the  court  did  not,  by 
its  decision,  wish  to  be  understood  as 
'intimating  that  the  defendant  would 
,,be  obliged  to  set  off  his  cause  of  ac- 
tion* 

See  also  Powell  v.  Davis  (1857)  19 
Tex.  380,  wherein  the  court  said:  "It 
would  seem  as  matter  of  practice,  if 
not  of  principle,  that,  to  entitle  the 
defendant  to  go  behind  the  judgment 
to  assert  a  claim  for  improvements, 
he  ought  to  show  some  sufficient  ex- 
cuse for  his  failure  to  claim  them  in 
his  answer  to  the  prior  action  in  tres- 
pass. If  such  excuse  be  shown,  it  is 
not  perceived  that  there  is  anything 
in  principle  which  would  deny  his 
right  afterwards  to  assert  the  claim, 
as  the  right  to  pay  for  improvements 
is  not  dependent  wholly  upon  the  stat- 
ute." 
6,  Prior  action  in  tort;  daitn  in  tort. 

In  Seager  v.  Foster  (reported  here- 
with) ante,  690,  an  action  to  recov- 
er damages  sustained  in  an  automobile 
collision,  it  appeared  that  another  ac- 
tion was  pending  in  which  the  present 
plaintiff  was  being  sued  for  damages 
sustained  by  the  defendant  by  reason 
of  the  same  accident.    The  defendant 
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pleaded  the  pending:  action  in  abate* 
ment  of  the  plaintifTs  suit,  contending 
that  the  plaintiff  could  have  alleged 
his  damages  therein  by  way  of  set-off, 
counterclaim,  or  cross  petition.  The 
court  held  that  although  the  plaintiff 
might  so  have  set  up  his  cause  of  ac- 
tion, he  was  not  obliged  to  do  so. 

7.  Prior  4MCtion  in  equity;  claim  on  con' 

tract. 

In  Rabb  v.  Patterson  (1894)  42  S. 
C.  528,  46  Am.  St.  Rep.  473,  20  S.  E. 
540,  it  appeared  that  the  plaintiff, 
when  sued  by  the  defendant  to  estab- 
lish a  title  to  land,  did  not  assert  in 
that  action  a  claim  for  rents  and  prof- 
its received  by  the  defendant  while 
in  possession  of  the  land.  The  court 
held  that  the  failure  to  assert  the 
claim  constituted  no  bar  to  a  recovery 
thereon  in  an  independent  action,  say- 
ing: **When  A.  sues  B.  to  recover  a 
specific  tract  of  land  or  a  specific  sum 
of  money,  B.  may  content  himself  with 
defending  himself  against  the  claim 
of  A.  as  set  up  in  his  complaint;  he 
need  go  no  further,  although  he  may 
go  further  if  he  chooses.  Not  so,  how^ 
ever,  with  A. ;  he  must  exhaust  himself 
in  regard  to  the  specific  tract  of  land 
or  specific  sum  of  money  sued  for; 
afterwards,  he  cannot  make  as  a  cause 
of  action  against  B.  any  claim  he  had 
as  to  the  land  or  to  the  money.'' 

In  Jacobs  v.  Jacobs  (1919)  —  Or. 
— ,  180  Pac.  515,  an  action  to  recover 
the  rents  and  profits  of  real  estate,  it 
appeared  that  in  a  former  partition 
action  the  plaintiff,  as  defendant 
therein,  did  not  set  up  her  claims  for 
rents  and  profits.  The  court  held  that 
she  was  not  obliged  to  do  so,  and,  as 
the  complaint  in  the  former  proceed- 
ing did  not  bring  in  issue  the  ques- 
tion of  rents  and  profits,  the  judgment 
rendered  therein  was  not  conclusive, 
nor  did  it  constitute  a  bar  to  the  plain- 
tiff's right  to  recover. 

In  Stewart  v.  Turner  (1917)  67  Pa. 
Super.  Ct.  255,  an  action  by  an  em- 
ployeir  against  his  agent  for  a  breach 
of  contract  to  sell  goods,  it  appeared 
that  the  agent  had  instituted  prior 
proceedings  in  equity  to  restrain  the 
employer  from  selling  goods  to  others 
in  his  territory,  and  in  that  action  the 
plaintiff  had  not  set  up  the  claim  for 


damages  based  on  the  agent's  breach. 
The  court  held  that,  notwithstanding 
the  decree  in  the  former  proceedings^ 
the  plaintiff  could  maintafn  this  ac- 
tion, as  there  was  no  legal  obligation 
to  assert  the  claim  in  the  prior  action. 

Oompare  Rogers  v.  Wiggs  (1851)  12 
B.  Mon.  (Ky.)  504,  wherein  the  court 
held  that  a  defendant  in  an  action  in 
equity  to  rescind  a  contract  for  the 
sale  of  land  ought  to  have  set  up  any 
claim  which  he  had  for  rents  in  or- 
der that  a  complete  equitable  adjust- 
ment could  have  been  made.  The 
court  said:  "The  rents  and  improve- 
ments were  an  equitable  incident  to 
the  suit  for  rescission,  peculiarly  ap- 
propriate to  the  suit  in  chancery,  and 
not  having  been  adjusted  in  that  suit» 
we  are  of  opinion  that  a  court  of  law 
does  not  afford  a  remed^*^  to  recover 
either."  That  case,  however,  seems  to 
have  been  decided  on  the  theory  that 
the  plaintiff  sought  relief  in  a  forum 
that  could  not  afford  him  a  remedy, 
and  not  on  the  ground  that  the  failure 
to  assert  the  set-off  constituted  a  bar. 
But  if  the  latter  was  the  controlling 
rationale  for  the  decision,  it  must  be 
held  that  this  case  has  been  overruled 
by  the  great  weight  of  authority  in 
the  state. 

In  Ocean  Shore  Development  Go.  v. 
Hammond  (1918)  —  Cal.  App.  — ,  175 
Pac.  706,  it  was  claimed  that,  as  in- 
stalments under  a  contract  were  due 
at  a  time  when  an  action  for  the  re- 
scission of  the  contract  was  instituted 
by  the  defendant  herein,  the  plaintiff, 
who  was  defendant  in  the  former  ac- 
tion, was  obliged  to  set  up  his  cause 
of  action  as  a  counterclaim,  or  lose  the 
right  to  sue  thereon.  The  court  held 
that  §  422  of  the  California  Code  of 
Civil  Procedure  is  permissive  only, 
and  the  plaintiff  was  not  obliged  to 
avail  himself  of  the  right  to  counter- 
claim, but  could  reserve  his  action  for 
a  future  independent  suit. 

In  Stauffer  v.  State  Bank  ri916)  201 
IlL  App.  306,  the  court  held  that  no 
statute  in  the  state  of  Illinois  required 
parties  to  an  action  for  an  accounting, 
begun  in  a  circuit  court,  to  plead  a 
set-off  or  counterclaim  on  contract^ 
and  that  an  independent  action  could 
be  brought  thereon. 
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Following  and  quoting  Roach  v. 
Privett  (1890)  90  Ala-  391,  24  Am.  St. 
Rep.  819,  7  So.  808,  set  out  supra,  II. 
b,  1  (a),  it  was  held  in  New  England 
Mortg.  Secur.  Co.  v.  Fry  (1904)  143 
Ala.  637,  111  Am.  St.  Rep.  62,  42  So. 
57,  that  the  plaintiff  was  not  required 
to  plead  an  indebtedness  as  a  set-off 
in  a  prior  suit  to  partition  real  prop- 
erty, but  could  reserve  her  rights  and 
sue  in  an  independent  action. 

In  Kennedy  v.  Davisson  (1899)  46 
W.  Va.  433,  33  S.  E.  291,  wherein  it 
appeared  that  the  plaintiff  omitted  to 
plead  his  claim  on  a  contractual  agree- 
ment as  a  set-off  in  a  prior  action  in 
equity,  brought  by  the  defendant,  the 
court  held  that  he  was  not  thereby 
precluded  from  recovering  upon  the 
same  in  this  action>  as  a  set-off  could 
be  pleaded  as  such,  or,  at  the  defend- 
ant's election,  the  claim  could  be  re- 
served for  a  separate  suit. 

So,  in  Weston  v.  Turner  (1887)  8 
N.  Y.  S.  R.  296,  the  court  held  that  a 
judgment  in  a  prior  action  to  settle 
partnership  affairs,  in  which  the  de- 
fendaht's  claim  on  contract  was  not 
directly  involved,  was  no. bar  to  the 
present  proceeding  to  have  the  claim 
allowed  as  a  set-off  against  the  judg- 
ment; that  if  the  claim  could  have 
been  interposed  in  the  prior  action  as 
an  equitable  counterclaim,  it  was  not 
incumbent  on  the  defendant  therein 
to  do  so. 

In  Harris  v.  Schrimper  (1918)  — 
Iowa,  — ,  169  N.  W.  750,  an  action  for 
damages  for  breach  of  covenants  of 
warranty,  the  existence  of  a  right  of 
way  by  easement  over  the  granted 
premises  constituting  the  breach,  it 
was  held  that  a  former  action  against 
the  defendants  to  quiet  title  in  real 
estate  as  against  their  claim  of  an 
easement  by  right  of  way  in  which 
they  failed  to  appear,  did  not  bar  them 
from  pleading  a  counterclaim  in  the 
case  at  bar,  alleging  that  in  the  real 
agreement  the  easement  was  excepted 
from  the  covenants  of  warranty,  but 
that  by  the  mistake  of  the  scrivener 
the  exception  was  not  written  in  the 
deed,  and  praying  for  a  reformation  of 
the  instrument. 

In  Simmang  v.  Braunagel  (1894) 
—  Tex.  Civ.  App.  — ,  27  S.  W.  1032,  an 


action  by  the  plaintiff  as  indorsee  on 
a  note,  the  defendant  contended  that 
the  plaintiff  was  barred  from  recover- 
ing by  reason  of  the  pendency  of  an 
action  against  him  by  the  defendant, 
to  cancel  the  note  on  the  ground  of 
lack  of  consideration.  The  court  held 
that  the  pending  action  was  no  bar, 
since  the  plaintiff  had  no  interest 
therein  except  to  defend,  anii  it  was 
not  incumbent  or  obligatory  on  him 
to  ask  for  a  Judgment  on  the  note,  but 
he  could  dlect  to  bring  an  independent 
suit  for  that  purpose. 

S.  Pvior  action  in  equity;  olaint  for 

dotoer. 

In  Grady  v.  McCorkle  (1874)  57  Mo. 
172,  17  Am.  Rep.  676,  wherein  it  ap- 
peared that  in  a  euit  against  a  widow 
to  compel  the  specific  performance  of 
a  contract  to  convey  land,  the  defend- 
ant did  not  assert  her  right  of  dower, 
the  court  held  that  the  decree  ren- 
dered in  that  action  did  not  abate  the 
widow's  right,  and  that  she  was  not 
precluded  from  maintaining  an  action 
to  recover  her  dower,  that  question 
not  having  been  raised,  nor  required 
to  be  put  in  issue  by  the  defendant, 
in  the  former  proceedings. 

In  Huntzicker  v.  Crocker  (1908)  135 
Wis.  38,  115  N.  W.  340,  15  Ann.  Cas. 
444,  wherein  it  appeared  that  in  a 
prior  action  to  set  aside  a  fraudulent 
conveyance  of  real  estate,  the  plain- 
tiff's right  of  dower  was  not  raised  by 
her,  or  litigated  in  any  way,  the  court 
held  that  the  prior  decree  was  not  res 
judicata  as  to  the  dower,  and  did  not 
preclude  the  plaintiff  from  establish- 
ing that  right. 

So,  in  Malloney  v.  Horan  (1872)  49 
N,  Y.  Ill,  10  Am.  Rep.  385,  an  action 
by  a  widow  to  establish  her  dower 
right  in  lands  belonging  to  her  de- 
ceased husband,  it  appeared  that  in 
a  former  action  brought  by  the  cred- 
itors of  the  husband  for  a  sale  of  the 
property,  the  wife  was  made  a  party 
defendant,  but  did  not  plead  her  right 
of  dower.  The  court  held  that  while 
she  might  have  obtained  relief  in  the 
creditor's  action  by  way  of  a  cross 
petition,  she  was  not  obliged  to  do  so. 

0.  Prior  action  in  e(j%iUy;  claim  in  tort» 

In  an  action  to  recover  damages  for 
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fraudulent  representations  inducing 
the  plaintiffs  to  enter  into  a  partner- 
ship with  the  defendant,  it  appeared 
that  a  prior  action  was  maintained 
for  a  dissolution  of  the  partnership 
and  an  accounting.  The  court  held 
that,  conceding  the  plaintiffs  might 
have  interposed  a  counterclaim  for  the 
relief  sought  herein  in  the  prior  pro- 
ceedings, they  were  not  under  any 
obligation  to  do  so,  but  were  entitled 
to  reserve  it  to  be  sued  on  as  a  sepa- 
rate cause  of  action.  Newgent  v.  Als- 
berg  (1916)  173  App.  Div.  878,  160 
N.  Y.  Supp.  71. 

to.  Prior  action  in  equity;  claim  in 

equity. 

In  Barber  Asphalt  Paving  Co.  v. 
Field  (1906)  132  Mo.  App.  628,  97  S. 
W.  179,  wherein  it  appeared  that  the 
plaintiff,  as  defendant  in  a  similar 
prior  action,  could  have  secured  the 
relief  sought  herein,  viz.,  the  enforce- 
ment of  a  tax  lien,  by  filing  a  cross 
bill,  the  court  held  that  the  failure 
to  plead  and  set  up  the  claim  in  a  cross 
bill  did  not  deprive  the  plaintiff  of 
his  right  to  maintain  an  independent 
action  to  enforce  his  claim,  especially 
as  the  matter  was  not  involved  in  the 
former  action  in  which  the  plaintiff, 
as  defendant  therein',  had  an  election 
to  plead  his  claim  or  reserve  his 
rights  for  a  future  action. 

And  in  Washburn  &  M.  Mfg.  Co.  v. 
Scutt  (1884)  22  Fc^.  710,  the  court 
held  that  the  plaintiff  was  not  bound 
to  set  up  its  cause  of  action  for  the 
enforcement  of  certain  license  con- 
tracts by  a  cross  bill  in  a  pending 
action  for  the  rescission  of  the  con- 
tracts, brought  against  it  by  the  de- 
fendant, and  the  pendency  of  another 
action  and  failure  to  assert  the  claim 
therein  constituted  no  bar  to  an  in- 
dependent proceeding  to  recover  on 
the  claim. 

In  Long  V.  Lackawanna  Coal  &  I. 
Co.  (1911)  233  Mo.  718,  186  S.  W.  673, 
it  was  held  that  the  plaintiff,  as  de- 
fendant in  a  prior  suit  in  equity,  was 
not  obliged  to  set  up  in  his  answer  in 
that  action  matters  entitling  him  to 
affirmative  equitable  relief,  but  could 
reserve  his  claims  for  a  separate  ac- 
tion.   The  court  said:     "The  defense 


of  a  prior  suit  pending  applies  only 
when  the  plaintiff  in  both  suits  is  the 
same  person,  and  both  are  commenced 
by  himself^  and  not  to  cases  where 
there  are  cross  suits  by  a  plaintiff  in 
one  suit,  who  is  a  defendant  in  the 
other,  because  it  cannot  be  said  that 
either  is  prosecuting  two  actions 
against  the  other  .within  the  rule  in 
question.'' 

In  Consolidated  Fruit  Jar  Co.  v. 
Wisner  (1899)  38  App.  Div.  369,  56 
N.  Y.  Supp.  723,  an  action  to  compel 
an  accounting  by  the  defendant  for  his 
acts  as  president  of  the  plaintiff  cor- 
poration, it  appeared  that  the  defend- 
ant had  instituted  a  prior  action 
against  the  corporation  for  an  ac- 
counting for  money  due  and  owing 
to  him.  The  court  held  that  the  prior 
action  was  no  bar  to  the  proceeding, 
since  the  corporation,  as  a  defendant 
therein,  could  not  have  recovered  af- 
firmative relief  except  by  joining  is- 
sue and  interposing  a  counterclaim, 
and  this  it  was  not  obliged  to  do. 

In  Hobbs  v.  Duff  (1863)  23  Cal.  596, 
wherein  it  appeared  that  the  plaintiffs 
claimed  in  part  on  a  claim  for  a  bal- 
ance due  on  a  judgment  for  fore- 
closure, which,  in  a  former  action  for 
specific  performance,  could  have  been 
asserted  as  a  set-off,  the  court  held 
that  the  failure  so  to  use  the  same  was 
no  bar  to  a  subsequent  action  there- 
on, saying:  ^'It  is  clear  that  a  party 
does  not.  lose  his  right  to  bring  a 
separate  action  for  a  demand  which 
he  might  have  pleaded  as  a  set-off,  but 
neglected  to  do.'" 

And  in  Kaplan  v.  Coleman  (1912) 
180  Ala.  267,  60  So.  885,  the .  general 
rule  was  succinctly  stated  and  ap- 
plied in  the  following  terms:  ''It  is 
the  settled  rule  that  an  independent 
cross  claim  or  right,  not  directly  in- 
volved in  the  issues  to  be  determined 
by  the  original  suit,  need  not  be  there 
asserted,  but  its  assertion  and  en- 
forcement may  be  postponed  for  in- 
dependent subsequent  action."  The 
court  held  that  while  a  party  might 
have  filed  a  cross  bill  to  an  executor's 
suit,  contesting  the  validity  of  a  will, 
he  was  not  required  to  do  so,  as  the 
prior  suit,  which  was  maintained  for 
a  construction  of  the  will,  did  not  nee- 
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•ssarily  involve  the  issue  of  its  valid- 
ity. 

In  Blackwell  Durham  Tobacco  Co.  v. 

McElwee  (1886)  94  N.  C*  425,  wherein 
it-  appeared  and  was  contended  that 
the  equitable  relief  sought  by  the 
plaintiff  could  be  obtained  in  a  similar 
equitable  action  pending,  in  which  the 
parties  were  reversed,  the  court  held 
that  there  was  no  obligation  imposed 
upon  the  plaintiff,  as  defendant  in  the 
pending  action,  to  assert  a  claim  by 
way  of  set-off,  and,  if  he  so  elected,  he 
could  make  it  the  subject  of  an  inde- 
pendent action  of  his  own.  See  to  the 
same  effect:  Osbom  v.  Cloud  (1867) 
28  Iowa,  104,  92  Am.  Dec.  413;  Lloyd 
v.  Reynolds  (1868)  29  Ind.  299;  Rapier 
v.  Gulf  City  Paper  Co.  (1879)  64  Ala. 
330. 

11,  JPriar  action  in  equity;  claim  for 
foreeiosure. 

In  Axtel  V.  Chase  (1882)  83  Ind.  546, 
it  was  contended  that  the  plaintiff 
could  have  secured  the  relief  sought 
by  foreclosure  in  the  case  at  bar,  by 
interposing  a  cross  complaint  in  a  for- 
mer action  in  equity,  in  which  she  was 
the  defendant  and  the  defendants 
herein  the  plaintiffs ;  and  that,  by  fail- 
ing to  do  so,  her  right  of  action  was 
abated.  The  court  held  that  a  former 
suit  concludes  the  parties  only  as  to 
matters  in  issue  in  that  suit»  and  that 
a  defendant,  in  whose  favor  a  claim 
exists  against  the  plaintiff,  can  elect 
to  reserve  the  cause  of  action  for  a 
future  and  independent  proceeding 
thereon. 

12,  Prior  action  for  pos^e^Hon;  cHainn 

in  equity. 

In  Uppfalt  V.  Woermann  (1890)  30 
Neb.  189,  46  N.  W.  419,  an  action  to 
enforce  specific  performance  of  a  con- 
tract, it  appeared  that  in  a  former 
proceeding  brought  by  the  defendant 
to  eject  the  plaintiff  from  the  prem- 
ises in  question,  the  plaintiff  did  not 
plead  the  equities  which  were  the 
basis  of  the  suit  at  bar.  The  court 
held  that  he  was  not  obliged  to  do  so, 
but  could  elect  to  pursue  his  remedy 
in  an  independent  action,  saying: 
"Where  he  seeks  afldrmative  relief  by 
setting  up  a  contract  which  will  give 
him  the  right  to  demand  specific  per- 


formance, this  must  be  done  by  an- 
swer in  the  nature  of  a  counterclaim. 
In  such  case  he  becomes  an  actor  in 
fact,  and  plaintiff  in  the  matter  there- 
in set  forth,  and  such  counterclaim 
does  not  come  under  the  term  defense. 
In  effect,  it  is  a  cross  action  in  which 
the  defendant  seeks  affirmative  relief. 
He  is  not  compelled  to  seek  this  re- 
lief in  an  action  of  ejectment,  any 
more  than  he  is  required  to  set  up  a 
set-off  or  counterclaim  in  other  cases.'' 

In  Olschewske  v.  King  (1906)  43 
Tex.  Civ.  App.  474,  96  S.  W.  665,  the 
court  held  that  a  party  defendant  in 
an  action  to  determine  the  title  to 
real  property  was  not  obliged  to  as- 
sert therein  his  right  to  rescind  a  sale 
of  the  property  on  the  ground  of 
fraud,  and  that  his  failure  to  do  so 
did  not  estop  him  from  maintaining 
an  independent  action  to  rescind,  al- 
though the  former  suit  was'  still  pend- 
ing. 

In  Witte  V,  Lockwood  (1883)  39 
Ohio  St.  141,  wherein  it  appeared  that 
the  matters  set  up  as  a  basis  of  the 
plaintiff's  equitable  claim  constituted 
a  proper  subject  for  a  counterclaim, 
which  he  had  omitted  to  assert  in  a 
prior  action  to  obtain  possession  of 
property,  brought  against  him  by  the 
defendant,  the  court  held  that  the 
plaintiff  was  not  precluded  thereby 
from  obtaining  the  relief  sought,  as 
the  statute  (Ohio  Civ.  Code,  §  95;  Rev. 
Stat.  §  5073)  only  provides  that  a  de- 
fendant who  omits  to  set  up  a  coun- 
terclaim or  set-off  cannot  recover 
costs  against  the  plaintiff  in  a  subse- 
quent action  thereon. 

So,  in  Hill  v.  Cooper  (1876)  6  Or. 
181,  an  action  in  equity  to  enforce  the 
terms  of  an  imperfect  deed,  it  was 
contended  by  the  defendant  that  the 
plaintiff  had  waived  his  right  to  equi- 
table relief  by  failing  to  claim  the 
same  by  way  of  a  cross  bill  in  a  former 
action  at  law  to  recover  the  posses- 
sion of  the  land,  brought  by  the  de- 
fendant against  the  plaintiff.  The 
statute  (Code  630,  §  377)  provided 
as  follows:  "Where  the  defendant  is 
entitled  to  relief  arising  out  of  the 
facts,  requiring  the  interposition  of 
a  court  of  equity  and  material  for  his 
defense,  he  may,  upon  filing  his  an- 
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Bwer  therein,  also,  as  plaintiff,  file  a 
complaint  in  equity  in  the  nature  of 
a  cross  bill,  which  shall  stay  the  pro- 
ceedings at  law."  The  court  held  that 
the  statute  did  not  make  it  incumbent 
on  the  plaintiff,  as  defendant  before, 
to  file  his  claim  by  way  of  a  cross  bill, 
or,  failing  to  do  so,  be  forever  barred 
from  obtaining  relief  in  a  subsequent 
action  in  equity,  but  was  permissive 
in  its  nature,  giving  to  him  an  election 
either  to  file  a  cross  bill  or  to  main- 
tain an  independent  action. 

13.  ^rior  action  for  possession;  claitn 
for  possession. 

In  Levy  v.  Hohweisner  (1905)  101 
App.  Div.  82,  91  N.  Y.  Supp.  552,  an 
action  for  the  replevin  of  a  chattel, 
the  court  held  that  the  omission  of  the 
defendants  to  pray  judgment  for  a  re- 
turn did  not  preclude  them  from  any 
subsequent  action  to  regain  possession 
of  the  chattel. 

14.  Prior  action   for  possession;   daim 

on  coniracft. 

In  Dedman  v.  Nally  (1892)  14  Ky, 
L.  Rep.  229,  wherein  it  appeared  that 
the  plaintiff  was  evicted  from  certain 
real  estate  under  a  judgment  rendered 
in  a  prior  action,  in  which  he  had 
omitted  to  claim  for  the  value  of  cer- 
tain improvements  made  by  him  on 
the  premises,  the  court  held  that, 
while  in  the  former  proceedings  the 
plaintiff  could  have  counterclaimed 
for  the  value  of  the  improvements,  he 
was  not  obliged  to  do  so,  and  that  the 
judgment  rendered  therein  was  no  bar 
to  an  independent  action  to  recover  on 
the  claim. 

In  Stone  v.  Darnell  (1860)  25  Tex. 
Supp.  430,  78  Am.  Dec.  582,  an  action 
by  the  plaintiff  to  recover  back  money 
paid  by  him  as  the  purchaser  of  prem- 
ises at  a  sheriff's  sale,  it  appeared 
that  the  defendant  had  previously 
maintained  an  action  in  ejectment 
against  the  plaintiff.  The  court  held 
that  while  the  plaintiff  could  have 
pleaded  his  demand  in  reconvention  in 
the  former  action,  he  was  not  obliged 
to  do  80,  and  that  he  was  not  deprived 
of  his  right  of  action  by  his  failure 
so  to  plead. 

In  Gay  v.  Riehmann  Mantel  Co. 
(1900)  53  App.  Div.  507,  31  N.  Y.  Civ. 


Proc.  Rep.  81,  65  N.  Y.  Supp.  964,  the 
court  held  that  the  failure  to  plead 
a  counterclaim  in  an  action  by  a  land- 
lord against  his  tenant  for  summary 
dispossession,  did  not  preclude  the 
tenant  from  asserting  his  cause  by  way 
of  counterclaim  in  a  subsequent  ac- 
tion against  him  to  recover  rents  due 
and  unpaid,  holding  specifically  that 
§  2244  of  the  Ck)de  of  Civil  Procedure 
could  not  be  so  construed  as  to  re- 
quire a  defendant  to  plead  and  litigate 
in  summary  proceedings  any  counter- 
claim which  he  might  have,  arising 
out  of  the  relation  of  landlord  and 
tenant. 

In  Wright  v.  Broome  (1896)  67  Mo. 
App.  32,  wherein  it  appeared  that  the 
plaintiff  had  rendered  services  in  the 
training  and  feeding  of  certain  race 
horses  belonging  to  the  defendant,  the 
court  held  that  he  was  entitled  to  a 
recovery  on  a  quantum  meruit,  al- 
though in  a  former  action  against  him 
to  recover  the  possession  of  the  horses 
he  did  not  set  up  his  claim  for  services 
rendered. 

So,  in  Barclay  v.  Blackburn  (1831) 
6  J.  J.  Marsh.  (Ky.)  115,  it  was  held 
that  a  judgment  in  detinue,  in  an  ac- 
tion wherein  the  defendant  did  not 
assert  his  claim  for  services  in  the 
keeping  of  d  horse,  the  property  dis- 
trained, was  no  bar  to  an  independent 
action  on  that  claim. 

16.  BiHor  acPipn  for  possession;  olaiian  in 

tort. 

In  Sheetz  v.  Baker  (1890)  38  UL 
App.  349,  wherein  it  appeared  that  in 
a  distress  proceeding  brought  by  a 
landlord  against  his  tenant  certain 
property  of  the  tenant  was  wrong- 
Itilly  converted,  but  that  in  the  dis- 
tress suit  the  tenant  did  not  assert  the 
conversion  as  a  set-off,  the  court  held 
that  his  failure  to  do  so  did  not  for- 
feit his  right  subsequently  to  main- 
tain an  independent  action  against  the 
landlord  for  the  conversion. 

In  Woody  v.  Jordan  (1873)  69  N.  C. 
189,  wherein  the  defendants  pleaded 
that  the  plaintiff  had  a  complete  rem* 
edy  available  in  a  pending  action 
brought  by  them  against  him  to  secure 
the  possession  of  property,  and  in 
which  he  should  plead  his  claim  in 
tort  by  way  of  counterclaim^  the  court 
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held  that  the  pending  action  was  no 
bar  to  the  plaintiff's  independent  suit, 
saying:  "It  is  not  a  general  rule  that 
a  defendant  is  obliged  to  assert  a  set- 
off or  counterclaim  in  an  action 
against  him  whenever  he  may  do  so. 
If  he  does  plead  a  counterclaim,  he 
cannot,  during  the  pendency  of  that 
actkm,  have  a  separate  action  upon  it, 
and  he  is  bound  by  any  adjudication 
on  it.  But  he  is  not  bound  by  the 
plaintiff's  recovery  as  to  any  set-off 
or  counterclaim  which  he  did  not 
plead.*' 

In  Morgan  v.  Tims  (1906)  44  Tex, 
Civ.  App.  308,  S7  S.  W.  882,  the  court 
held  that  it  was  optional  with  the  de- 
fendant in  distress  proceedings  to  re- 
convene his  damages  occasioned  by 
the  unjust  and  illegal  issuance  of  the 
distress  warrant  in  those  proceedings, 
or  to  bring  a  separate  suit  to  recover 
therefor;  and  where  it  appeared  that 
the  defendant  adopted  the  latter 
course,  the  judgment  in  the  prior  pro- 
ceedings was  held  to  constitute  no  bar 
to  his  right  to  recover. 

In  Collier  ▼.  Cunningham  (1891)  2 
IndL  App.  254,  28  N.  E.  341,  it  ap- 
peared that  the  plaintiff,  who  was 
suing  for  the  value  of  a  certain  crop 
of  wheat  alleired  to  have  been  con- 
verted by  the  defendant,  was  the  as- 
signee of  a  lease  of  land  by  the  terms 
of  which  the  former  lessee  was  pre- 
cluded from  assigning  the  lease,  but 
which  the  plaintiff  took  without 
knowledge  of  the  prohibitory  clause. 
The  defendant,  as  the  lessor  of  the 
premises,  on  learning  of  the  assign- 
ment, immediately  brought  an  action 
in  ejectment  against  the  plaintiff,  and 
a  judgment  was  rendered  in  his  favor 
for  the  possession  of  the  land,  but  in 
that  action  the  question  as  to  the  right 
of  ownership  of  a  crop  of  wheat, 
raised  and  cut  by  the  plaintiff  before 
the  action  was  brought,  was  not  liti* 
gated.  The  court  held  that  the  plain- 
tiff assignee,  was  not  required  to  raise 
the  issue  of  ownership  of  the  wheat 
in  the  ejectment  suit,  but  could  re- 
serve that  claim  for  an  original  ac- 
tion to  recover  for  its  conversion. 

16.  Prior  action  -for  foreclosure;  claim 

on  contract. 

In  Savery  v.  Sypher  (1874)  39  Iowa, 
8*A.L.R.— 46. 


675,  wherein  it  appeared  that  a  mort- 
gage debtor,  relying  on  an  agreement 
made  with  the  mortgage'  creditor, 
omitted  to  assert  certain  claims  for 
moneys  advanced  by  way  of  set-off  in 
an  action  on  certain  promissory  notes 
and  to  foreclose  a  mortgage,  brought 
by  the  creditor,  the  court  held  that 
the  judgment  rendered  therein  con- 
stituted no  bar  to  an  independent  ac- 
tion brought  by  the  debtor  to  recover 
on  his  claims,  where  it  appeared  that 
the  creditor,  after  judgment  rendered 
in  the  prior  action  in  his  favor,  re- 
fused to  carry  out  the  terms  of  the 
agreement. 

In  Gregory  v.  Clabrough  (1900)  129 
CaL  475,  62  Pac.  72,  it  appeared  that 
the  plaintiff,  as  the  assignee  of  a  claim 
for  a  sum  of  money  paid  by  a  mort- 
gagor under  a  mistake  of  law  to  the 
defendant,  a  mortgagee,  brought  this 
action  to  recover  thereon.  The  de- 
fendant claimed  that  the  matter  was 
a  proper  subject  for  a  counterclaim 
in  a  prior  foreclosure  action,  and 
therefore  was  barred  under  the  pro- 
visions of  §  439  of  the  Code  of  Civil 
Procedure.  The  court  held  that  the 
action  to  recover  the  sum  paid  by  mis- 
take  was  not  connected  with  the  sub- 
ject of  the  foreclosure  action,  and 
that,  therefore,  the  plaintiff  was  not 
barred  by  failure  to  assert  his  claim 
therein  as  a  counterclaim. 

17,  JPrior  actityn  for  foreclosure;  claim 

in  equity. 

In  Shakespeare  v.  Caldwell  Land  & 
Lumber  Co.  (1907)  144  N.  C.  516,  57 
S.  E.  213,  wherein  it  appeared  that  the 
facts  set  up  by  the  plaintiff  might 
have  been  made  the  basis  of  an  equi- 
table counterclaim  in  a  former  action 
to  foreclose  a  mortgage,  in  which  the 
plaintiff,  as  defendant,  did  not  plead„ 
the  court  held  that  the  judgment  ren- 
dered in  the  prior  action  was  not  res 
judicata,  as  the  defendant  therein  was 
not  required  to  assert  his  counter- 
claim. 

18.  Prior  action  for  divorce;  claim  for 

divorce. 

In  Cook  V.  Cook  (1912)  159  N.  C. 
46,  40  L.R.A.(N.S.)  83,  74  S.  E.  639, 
Ann.  Cas.  1914A,  1137,  an  action  for 
divorce  from  bed  and  board  brought 
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by  the  plaintiff  wife,  the  husband 
pleaded  in  abatement  of  the  action  a 
prior  and  pending  suit  for  absolute 
divorce  brought  by  him  against  his 
wife.  The  court  denied  the  plea,  hold- 
ing that  while  the  wife  could  have  as- 
serted her  cause  in  a  cross  petition, 
which  is  in  the  nature  of  a  counter- 
claim, she  was  not  required  to  do  so, 
but  had  a  legal  right  to  elect  to  main- 
tain a  separate  and  independent  ac- 
tion. 

19.  Miscellaneous, 

In  Virginia-Carolina  Chemical  Co. 
Y.  Kirven  (1909)  215  U.  S.  252,  54  L. 
ed.  179,  80  Sup.  Ct.  Rep.  78,  affirming 
(1907)  77  S.  C.  493,  58  S.  E.  424,  it 
was  held  that  a  statute  (Code  of  Pro- 
cedure of  South  Carolina,  §§  170,  171), 
while  giving  to  a  defendant  the  right 
to  assert  or  set  up  a  counterclaim  in 
an  action  broufrht  against  him,  was 
not  so  construed  by  the  state  courts 
as  .to  require  the  defendant  so  to  as- 
sert his  claim,  but  if  the  matter  was 
not  pleaded  as  a  defense  a  subsequent 
and  independent  action  could  be  main- 
tained thereon. 

In  Shankle  v.  Whitley  (1902)  181 
N.  C.  168,  42  S.  E.  574,  the  court  held 
that  the  pleading  of  a  counterclaim 
was  optional,  saying:  "The  defend- 
ant was  not  estopped  to  set  up  his 
counterclaim  in  this  action,  because 
he  might,  if  he  had  chosen,  have 
pleaded  it  in  a  former  action  against 
him  by  the  plaintiff,  brought  for  a 
different  cause  of  action." 

And  in  Livermore  v.  Bainbridge 
(1873)  44  How.  Pr.  (N.  Y.)  361,  it  was 
held  that  the  defendant  was  not 
obliged  to  set  up  by  way  of  counter- 
claim a  demand  in  his  favor  against 
the  plaintiff,  but  was  at  liberty  to  in- 
stitute a  cross  action  for  the  same.  But 
it  appearing  that  the  defendant  elected 
to  maintain  a  separate  action,  which 
action  was  still  pending,  the  court 
held  that  he  could  not  interpose  the 
same  claim  as  a  counterclaim,  as  the 
law  does  not  favor  double  vexation  for 
the  same  cause  of  action. 

In  M'Credy  v.  Fey  (1838)  7  Watts 
(Pa.)  496,  wherein  the  court  said,  in 
construing  the  Act  of  Defalcation 
relative  to  the  right  of  a  plaintiff  to 
a  nonsuit,  that  there  was  nothing  in 


the  act  requiring  a  defendant  to  plead 
a  claim  in  his  favor  as  a  set-off;  he 
could  do  so,  or,  at  his  option,  bring 
an  action  against  the  plaintiff  for  it. 

In  Douglas  v.  First  Nat.  Bank 
(1871)  17  Minn.  36,  Gil.  18,  the  court 
held  that  the  provisions  of  a  statute 
(Pub.  Stat,  g  72,  chap.  60)  which  re- 
quired the  interposition  of  a  claim, 
or,  failing  so  to  interpose,  the  cause 
of  action  would  be  abated,  were  no 
longer  in  force,  and  a  judgment  in  an 
action  in  which  a  claim  might  have 
been,  but  was  not,  asserted  by  way  of 
set-off  or  counterclaim,  was  no  bar  to 
a  subsequent  independent  action  to  re- 
cover on  the  claim. 

In  Clement  v.  Clement  (1904)  113 
Tenn.  40,  81  S.  W.  1249,  an  action  by 
an  executrix  on  a  certificate  of  benefit 
issued  by  a  benefit  association,  where* 
in  it  appeared  that  the  plaintiff  made 
certain  beneficiaries  parties  defend- 
ant to  her  suit,  the  court  held  that, 
at  their  option,  the  defendants  could 
assert  claims  in  their  favor  by  way  of 
cross  bill,  or  file  an  original  bill  to 
secure  the  amount  of  their  claims. 

In  Connery  v.  Brooke  (1873)  73  Pa. 
80,  an  action  to  establish  an  easement 
over  the  defendant's  premises,  the 
court  held  that  the  judgment  in  a  for- 
mer action,  .brought  by  the  defendant 
against  the  plaintiff  to  recover  dam- 
ages occasioned  by  the  plaintiff's  tear- 
ing down  a  gate  erected  by  the  owner 
of  the  premises  across  the  alleged 
right  of  way,  constituted  no  bar  to 
the  later  action,  as  the  two  proceed- 
ings were  different  causes  of  action 
and  the  plaintiff,  as  defendant  before, 
was  not  required  to  set  up  his  claim  in 
the  prior  action. 

In  Bishop  v.  Bishop  (1915)  162  Ky. 
769, 173  S.  W.  130,  wherein  it  appeared 
that  the  defendant,  having  a  claim 
available  as  a  set-off,  had  neglected 
to  assert  it  in  an  action  against  him 
in  a  foreign  jurisdiction,  in  which 
judgment  was  rendered  for  the  plain- 
tiff, the  court  held  that  under  a  stat- 
ute (Kentucky  Civil  Code  of  Practice, 
!$  17)  the  former  judgment  did  not 
prevent  the  defendant  from  asserting 
any  claim  which  was  not,  though  it 
might  have  been,  used  as  a  defense  or 
set-off  in  the  former  action. 
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And  in  Minor  v.  Walter  (1821)  17 
Mass.  237,  it  was  held  that  the  statute 
(Mass.  Stat.  1817,  chap.  185),  per- 
mitting a  defendant  in  an  action  to  as- 
sert a  claim  by  way  of  set-off,  was  not 
Intended  to  compel  anyone  to  plead 
a  set-off,  and  the  privilege  could  be 
waived  at  the  defendant's  election, 
and  a  separate  action  maintained  by 
him  to  recover  on  the  claim. 

So,'  in  Jefferson  v.  Western  Nat. 
Bank  (1911)  144  Ky.  62,  138  S.  W.  308, 
the  court  construed  §  17  of  the  Ken- 
tucky Code,  which  reads  as  follows: 
'*A  judgment  obtained  in  an  ordinary 
action  shall  not  be  annulled  or  modi- 
fied by  any  order  in  an  equitable  ac- 
tion, except  for  a  defense  which  arises, 
or  is  discovered,  after  the  rendition 
of  the  judgment.  But  such  judgment 
does  not  prevent  the  recovery  of  any 
claim  which  was  not,  though  it  might 
have  been,  used  as  a  defense  by  way 
of  set-off  or  counterclaim  in  the  ac- 
tion.'* It  was  held  that  a  party  hav- 
ing a  claim  which  could  be  set  up  by 
way  of  counterclaim  or  set-off  could 
elect  so  to  use  it,  or  maintain  a  sepa- 
rate action  thereon,  and  a  failure  to 
assert  the  claim  as  a  set-off  or  coun- 
terclaim in  a  former  action  was  no 
bar  to  a  subsequent  independent  suit 
on  the  claim. 

And  in  Tompkins  v.  Gerry  (18d2) 
43  UL  App.  255,  it  was  held  that  the 
pendency  of  an  action  in  which  the 
claim  of  the  plaintiff  could  have  been 
asserted  as  a  set-off  did  not  bar  an 
independent  proceeding  to  recover  on 
the  same,  since  the  statute  (Practice 
Act,  §  30)  was  permissive  only,  giving 
to  a  defendant  the  right  to  interpose 
a  claim  by  way  of  set-off,  but  not  com- 
pulsory so  as  to  bar  recovery  in  a 
subsequent  action  because  of  failure 
to  assert  the  claim  as  a  set-off. 

In  Gutchess  v.  Daniels  (1872)  49 
N.  Y.  605,  it  appeared  that  the  defend- 
ants had  expressly  agreed  to  waive 
their  rights  to  a  set-off,  but  subse- 
quently, in  an  action  brought  against 
them,  they  attempted  to  assert  a  claim 
by  way  of  set-off.  The  court  held 
that  they  were  bound  by  their  agree- 
ment, as,  having  the  right  by  law  to 
elect  to  set  off  a  claim  or  maintain  an 
independent  action  thereon,  they  were 


not  required  to  plead  the  claim  in  set- 
off, and  were  bound  by  an  agreement 
not  to  do  so. 

In  Green  v.  Law  (1805)  2  Smith 
(Eng.)  668,  it  was  held  that  there 
was  no  compulsion  on  a  defendant  to 
plead  a  set-off,  and,  at  his  option,  he 
could  institute  and  maintain  an  inde- 
pendent action  on  his  claim,  although 
such  a  procedure,  unless  warranted, 
was  not  countenanced  by  the  courts, 
and  parties  so  acting  would  incur  the 
odium  of  being  obstinate  and  litigious 
characters. 

I.n  Kezar  v.  Elkins  (1879)  62  Vt. 
119,  wherein  it  appeared  that  a  judg- 
ment was  rendered  against  the  plain- 
tiff in  a  prior  action  wherein  he  was 
a  defendant,  but  did  not  appear  or 
set  off  his  claim,  the  court  held  that 
the  judgment  did  not  conclude  the 
plaintiff's  claim,  as  he  was  not  re- 
quired to  offset  the  same  in'  the  prior 
action. 

In  City  Nat.  Bank  v.  Gardner  (1884) 
5  Ky.  L.  Rep.  682,  the  decision  is  ab- 
stracted as  follows :  "A  judgment  at 
law  does  not  affect  the  right  of  the  de- 
fendant to  recover  on  a  claim  which 
was  not,  although  it  might  have  been, 
pleaded  as  a  set-off  or  counterclaim  in 
the  action." 

In  Rankin  v.  Harper  (1853)  4  Ind. 
585^  the  court  held  that  a  defendant 
could  elect  to  assert  a  claim  in  his 
favor  as  a  set-off  in  an  action  brought 
against  him,  or  could  maintain  an  ac- 
tion thereon  independent  of  the  plain- 
tiff's suit. 

In  Manufacturers'  Bottle  Co.  v.  Tay- 
lor-Stites  Glass  Co.  (1911)  208  Mass. 
.593,  95  N.  E.  103,  it  appeared  that 
the  plaintiff's  cause  of  action  was 
pleaded  by  him  as  a  set-off  in  a  pend- 
ing suit  brought  by  the  defendant. 
The  court  postponed  a  determination 
of  the  defendant's  plea  of  abatement 
pending  the  hearing  of  a  demurrer  to 
the  set-off,  in  the  pending  action,  and, 
upon  learning  that  the  demurrer  was 
sustained  and  the  set-off  dismissed, 
the  court  overruled  the  plea  of  abate- 
ment. However,  the  court  said:  "We 
are  of  opinion  that  it  is  more  equi- 
table, where  a  second  action  is  brought 
for  a  cause  that  was  made  the  foun- 
dation of  a  former  suit  which  is  de- 
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fective  in  some  essential  particular, 
to  allow  the  plaintiff  to  discontinue 
the  former  suit  upon  proper  terms, 
and  proceed  with  the  later  otie,  rather 
than  to  order  an  abatement  of  the  last 
action,  and  compel  him  to  begin  anew 
after  the  termination  of  the  first  suit. 
In  the  present  case  it  appears  that 
the  claim  could  not  be  maintained  un- 
der the  declaration  in  set-off,  because 
it  was  unliquidated.  Perhaps  it  would 
have  been  better  to  have  compelled 
the  plaintiff  to  elect  beween  the  two 
actions  when  the  answer  in  abate- 
ment first  came  up  for  a  hearing, 
...  by  an  order  for  an  abatement, 
unless  the  declaration  in  set-off  was 
abandoned.'* 

See  also  Carpenter  v.  Butterfield 
(1802)  3  Johns.  Cas.  (N.  Y.)  146, 
wherein  there  is  dictum  as  follows: 
"It  is  not  compulsory  on  a  party  to 
set  off  his  demand.  He  has  a  right, 
if  he  chooses,  to  waive  a  set-off  and 
resort  to  his  action."  The  matter  in- 
volved in  that  action,  however,  was 
held  not  to  constitute  a  proper  sub- 
ject of  set-off,  as  the  claim  had  not 
matured  at  the  time  the  prior  action 
was  brought. 

In  Covington  &  G.  Bridge  Co.  v. 
Sargent  (1875)  27  Ohio  St.  233,  the 
court  held  that  a  party  defendant 
must  present  all  his  matters  in  de- 
fense, and,  if  he  fails  to  do  so,  will 
not  afterward  be  permitted  to  reliti- 
gate  the  matter.  But  the  court  ex- 
pressly excepted  from  the  effect  of 
this  ruling  rights  secured  to  parties 
by  law,  naming  counterclaim,  offset, 
or  cross  actions. 

In  Lawrence  v.  Bank  of  Republic 
(1865)  3  Robt.  (N.  Y.)  142,  the  court 
said  by  way  of  dictum:  "And  al- 
though counterclaims,  which  are  not 
merely  defenses,  but  admit  of  affirma- 
tive relief  beyond  dismissing  the  plain- 
tiffs* complaint,  are  not  lost  by  not  be- 
ing set  up,  nothing  prevents  their 
being  set  up  if  connected  with  the  sub- 
ject of  action."  And  also:  "Of  course, 
where  affirmative  relief  as  a  counter- 
claim is  sought,  although  the  Code 
does  not  expressly  require  that  it 
should  be  asked  for,  it  would  seem 
more  proper  that  it  should  be  so  in 
some  way." 


In  Summet  v.  City  Realty  &  Broker- 
age Co.  (1907)  208  Mo,  501,  106  S.  W. 
614,  the  court  said:  "A  party  must 
try  his  entire  cause  of  action  or  make 
his  entire  defense  in  the  same  action, 
and  will  not  be  permitted  to  split  up 
the  cause  of  action  or  defense  into 
several  parts  and  litigate  each  sepa- 
rately, when  all  the  matters  properly 
and  naturally  relate  to  the  subject- 
matter  in  litigation  and  could  prop- 
erly and  logically  have  been  tried  in 
the  same  cause;  but  this  rule  does  not 
extend  to  matters  which  are  wholly 
independent  of  and  have  no  relation 
or  connection  with  the  subject  of  the 
litigation,  such  as  set-off  or  counter- 
claim, without  they  are  actually  set 
up  and  adjudicated." 

See  also  Ruppert  v.  Haug  (1881)  87 
N.  Y.  141,  wherein  the  court  said,  by 
way  of  dictum,  that  the  defendant  in 
an  action  in  which  a  warrant  for  at- 
tachment was  granted  was  not  obliged 
to  set  up  a  claim  in  his  favor  as  a 
counterclaim,  and  although  judgment 
went  against  him  it  would  be  no  bar 
to  a  future  independent  action  to  re- 
cover on  the  claim.  The  case,  how- 
ever, involved  only  the  sufficiency  of 
an  affidavit  for  a  warrant  of  attach- 
ment. 

In  Blodgett  v.  Berlin  Mills  Co. 
(1872)  52  N.  H.  215,  the  court  said, 
speaking  of  a  claim  for  damages  by 
way  of  recoupment:  "The  defendant 
has  the  election  whether  he  will  set 
up  his  claim  in  answer  to  the  plain- 
tiff's demand,  or  resort  to  a  cross  ac- 
tion ;  and,  whatever  may  be  the  amount 
of  his  damages,  he  can  only  set  them 
up  by  way  of  abatement,  either  in 
whole  or  in  part,  of  the  plaintiff's  de- 
mand. He  cannot,  as  in  case  of  set- 
off, go  beyond  that,  and  have  a  balance 
certified  in  his  favor."  But  the  case 
did  not  involve  a  failure  or  omission 
to  assert  a  claim  in  a  prior  action  by 
way  of  set-off,  recoupment,  or  counter- 
claim. 

In  Dunham  v.  Bower  (1879)  77  N. 
Y.  76,  33  Am.  Rep.  570,  it  was  said: 
"Whenever  recoupment  is  sought,  the 
party  entitled  to  it  may  interpose  it 
as  a  defense  or  bring  a  cross  action, 
and  in  general  it  is  optional  with  him 
which  course  he  will  adopt.     .     .     • 
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This  proceeds  upon  the  ground  that 
recoupment  is,  in  effect,  the  setting: 
off  of  distinct  causes  of  action."  But 
the  court  held  that  the  matter  on 
which  the  plaintiff  sought  to  recover 
should  have  been  asserted  as  a  de* 
fense  in  a  prior  action,  and  the  rules 
relating  to  recoupment,  therefore,  did 
not  govern. 

In  Franke  v.  Franke  (1896)  15  Ind. 
App.  529,  43  N.  £.  468,  wherein  the 
court  said:  ''The  defendant,  in  mak- 
ing his  defense,  cannot  plead  a  part 
only  of  his  defenses,  and  then,  after 
judgment  has  been  rendered,  plead  and 
have  the  benefit  of  those  not  inter- 
posed originally.  He  must  interpose 
all  of  the  defenses  which  he  has,  and 
as  to  them,  whether  pleaded  or  not, 
the  judgment  is  conclusive;  but  it  is 
not  conclusive  as  to  an  affirmative 
right  or  cause  of  action  which  he  may 
have  against  the  plaintiff,  and  of 
which  he  could  have  taken  advantage 
not  by  way  of  defense,  but  by  way  of 
cross  action.  His  affirmative  right  is 
the  subject  of  an  independent  action, 
and  he  may  or  not  take  advantage  of 
it  by  way  of  cross  action,  as  may  to 
him  seem  best.  He  is  not  compelled 
to  do  so;  neither  w(ll  his  rights  with 
reference  thereto  be  adjudged.  But 
his  failure  to  take  advantage  of  the 
opportunity  to  set  up  such  affirmative 
right  by  way  of  cross  action  is  often 
detrimental  to  his  interests."* 

And  see  Zinn  v.  Dawson  (1899)  47 
W.  Va.  45,  81  Am.  St.  Rep.  772,  34  S. 
£.  784,  wherein  there  was  dictum  as 
follows :  'The  satisfaction  of  a  judg- 
ment may  be  wholly  or  partly  pro- 
duced by  compelling  the  judgment 
creditor  to  accept  in  payment  a  judg- 
ment against  him  in  favor  of  the  judg- 
ment debtor,  or,  in  other  words,  by  set- 
ting off  one  judgment  against  another. 
This  is  usually  brought  about  by  a 
motion  in  behalf  of  the  party  who  de- 
sires to  have  his  judgment  credited 
upon,  or  set  off  against,  a  judgment 
against  him.  The  court,  in  a  proper 
case,  will  grant  the  motion.  Its  power 
to  do  this  cannot  be  traced  to  any  par- 
ticular statute,  and  exists  only  in  vir- 
tue of  its  general  equitable  authority 
over  its  officers  and  suitors."  In  that 
case,  however,  it  appeared  that  the 


plaintiffs  sought  relief  by  way  of  an 
injunction  to  restrain  the  defendants 
from  collecting  their  judgment,  ob- 
tained by  default  in  a  prior  action, 
on  the  ground  of  the  insolvency  of  the 
defendants,  in  order  to  allow  the  plea 
of  a  set-off  existing  in  favor  of  the 
plaintiffs.  The  court  held  that  this 
was  not  the  proper  remedy,  stating 
the  proper  procedure  to  be  as  set  forth 
in  the  foregoing  dictum. 

In  Huntoon  v.  Russell  (1879)  41 
Mich.  316,  2  N.  W.  38,  there  was  dic- 
tum to  the  following  effect:  "If  the 
claim  made  had  not  consisted  of  pay- 
ments, but  had  arisen  in  some  other 
way,  so  as  to  have  constituted  a  prop- 
er matter  of  set-off,  then  the  only  ef- 
fect of  defendant's  not  appearing, 
pleading,  and  proving  the  same  would 
be  that  in  an  action  thereafter  brought 
to  recover  the  same  he  could  not  re- 
cover costs  under  the  statute.'* 

See  also  Kafka  v.  Simon  (1869)  3 
Or.  555,  wherein  there  is  dictum  to 
the  following  effect:  '*It  is  true,  no 
doubt,  that  when  there  are  mutual  in- 
dependent claims  between  two  parties, 
that  neither  can  sue  the  other  and 
compel  him  to  bring  in  his  claim  as  a 
set-off  or  counterclaim." 

In  Baltimore  &  0.  R.  Co.  v.  Bitner 
(1879)  15  W.  Va.  455,  86  Am.  Rep. 
820,  it  was  said  that  a  party  defend- 
ant should  be  left  to  his  election  to  set 
up  a  claim  in  his  favor  as  a  recoup- 
ment to  the  plaintiff's  action,  or  main- 
tain a  separate  suit  upon  it.  But  in 
that  case  it  did  not  appear  that  the 
claim  was  the  proper  subject  of  set- 
off or  recoupment  in  a  prior  action. 
To  the  same  effect,  see:  Gary  v.  Ban- 
croft (1833)  14  Pick.  (Mass.)  316,  26 
Am.  Dec.  393;  Berry  v.  Henslee  (1866) 
38  Mo.  392;  Emery  v.  St.  Louis,  K.  & 
N.  W.  R.  Co.  (1888)  77  Mo.  339;  Fran- 
cis V.  Edwards  (1877)  77  N.  C.  271. 

III.  Limitation  0f  ruMe. 

a.  Ciaitn  arising  out  of  subject  of  former 

action. 

It  is  now  provided  by  statute  in 
some  states  that  a  party  defendant, 
having  a  claim  or  demand  arising  out 
of  the  transaction  embodied  in  the 
complaint  as  the  plaintiff's  cause  of 
action,  or  directly  connected  with  the 
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same,  must  interpose  liis  claim  as  a 
set-off  or  counterclaim,  and  a  failure 
so  to  plead  it  forever  bars  recovery  in 
a  separate  action. 

California.  —  Gregory  v.  Clabrough 
(1900)  129  Cal.  475,  62  Pac.  72;  Bros- 
nan  v.  Kramer  (1901)  135  Cal.  36,  66 
Pac.  979. 

Idaho. — Stevens  v.  Home  Sav.  &  L. 
Asso.  (1898)  5  Idaho,  741,  51  Pac.  779, 
986. 

Michigan. — ^Paccalona  v.  Peninsula 
Bark  &  Lumber  Co.  (1912)  171  Mich. 
605,  137  N.  W.  518. 

Montana. — See  also  Scott  v.  Wag- 
goner (1913)  48  Mont.  536,  L.R.A. 
1916C,  491,  139  Pac.  454. 

New  York.— Ward  v.  Gore  (1868) 
37  How.  Pr.  119;  Calrow  v.  Watson 
(1887)  6  N.  Y.  S.  R.  610;  Bartholomay 
Brewing  Co.  v.  Haley  (1897)  16  App. 
Div.  485,  44  N.  Y.  Supp.  915. 

Oregon. — Paulson  v.  Oregon  Surety 
Co.  (1914)  70  Or.  175,  138  Pac.  838. 

Utah. — Jeremy  Fuel  &  Grain  Co.  v. 
Mellen  (1917)  50  Utah,  49,  165  Pac. 
791. 

Thus,  in  Jeremy  Fuel  &  Grain  Co.  v. 
Mellen  (Utah)  supra,  wherein  the 
counterclaim  interposed  by  the  de- 
fendant arose  out  of  the  transaction 
made  the  basis  of  a  prior  action  by  the 
plaintiff,  in  which  the  defendant  failed 
to  assert  it,  the  court  held  that  the 
omission  to  plead  the  counterclaim  in 
the  former  suit  barred  the  defendant 
from  raising  it  under  the  provisions  of 
a  statute  (Comp.  Laws  1907,  §  2970) 
which  required  the  assertion  as  a 
counterclaim  of  a  claim  arising  out  of 
the  transaction  set  forth  in  the  plain- 
tiff's complaint. 

In  Paulson  v.  Oregon  Surety  &  Cas- 
ualty Co.  (1914)  70  Or.  175,  138  Pac. 
838,  wherein  the  plaintiff  sought  to 
charge  the  defendants  with  a  trust  in 
certain  real  property,  it  appeared  that 
the  defendants  had  successfully  main- 
tained a  prior  action  against  the  plain- 
tiff to  foreclose  the  deeds  to  the  prop- 
erty, which  deeds  were  made  the  basis 
of  this  action.  The  court  held  that, 
as  the  plaintiff's  claim  arose  out  of 
the  subject-matter  which  was  made 
the  cause  of  action  in  the  prior  pro- 
ceedings, he  was  required  to  assert 
his  claim  therein,  and  could  not  reliti- 


gate  the  question  in  a  subsequent  ac- 
tion. 

In  Bartholomay  Brewing  Co.  v. 
Haley  (1897)  16  App.  Div.  485,  44  N. 
Y.  Supp.  915,  an  action  by  the  plain- 
tiff brewing  company  to  recover  the 
purchase  price  of  a  quantity  of  beer 
sold  and  delivered,  the  defendant 
pleaded  in  abatement  a  pending  ac- 
tion for  breach  of  contract  brought 
by  him  against  the  plaintiff.  The 
court  held  that  the  plea  in  abatement 
was  good;  that,  the  present  cause  of 
action  being  on  the  same  contract  and 
transaction  as  that  involved  in  the 
prior  and  pending  suit,  the  plaintiff 
should  have  asserted  his  cause  of  ac- 
tion as  a  counterclaim  therein,  and, 
failing  to  do  this,  the  pending  proceed- 
ings were  a  bar  to  his  action. 

Where,  in  an  action  on  a  judgment, 
the  defendant  asserted-  a  counterclaim 
which  arose  out  of  the  agreement 
which  was  part  of  the  subject-matter 
of  the  action  in  which  the  judgment 
was  rendered,  and  which  he  had  failed 
to  plead  therein,  the  court  held  that 
the  judgment  was  a  bar  to  the  subse- 
quent assertion  of  the  counterclaim 
in  an  action  thereon.  Calwon  v.  Wat- 
son (1887)  6  N.  Y.  S.  R.  610. 

In  Ward  v.  Gore  (1868)  37  How.  Pr. 
(N.  Y.)  119,  an  action  to  compel  a 
partnership  accounting,  it  appeared 
that  the  defendant  had  instituted  a 
prior  action  which  was  still  pending, 
for  the  same  purpose.  The  court  held 
that  the  second  action  could  not  be 
maintained,  as  it  was  based  on  the 
same  transaction  and  asked  for  the 
same  relief  as  in  the  pending  action, 
and  therefore  any  claim  for  relief  set 
up  by  the  plaintiff  in  the  second  ac- 
tion should  have  been  asserted  by 
counterclaim. 

In  Paccalona  v.  Peninsula  Bark  & 
Lumber  Co.  (1912)  171  Mich.  605,  137 
N.  W.  158,  an  action  to  recover  credit 
for  an  amount  of  bark  furnished  un- 
der a  contract,  it  appeared  that  the 
plaintiff  had  been  sued  in  a  prior  ac- 
tion by  the  defendant,  to  recover  an 
excess  of  payment  under  the  contract. 
It  appeared  further  that  in  that  action 
the  plaintiff's  claim  was  not  set  up 
as  a  counterclaim  or  set-off,  and  on 
this  ground  the  defendant  pleaded  the 
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judgment  in  the  prior  suit  in  abate- 
ment of  the  suit  at  bar.  The  court 
held  that  the  plaintiff  was  barred  from 
recovery  on  his  claim,  as  its  substance 
was  essential  to  the  judsrment  in  the 
prior  action,  having  arisen  from  the 
same  transaction,  and  therefore  was 
adjudicated  by  the  former  decision. 

In  Stevens  v.  Home  Sav.  &  L.  Asso. 
(1898)  5  Idaho,  741,  51  Pac.  779,  986, 
the  court  held  that  where  a  defendant 
had  a  cause  of  action  arising  out  of 
the  same  transaction  set  forth  as  the 
foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  ac- 
tion«  he  was  required  to  set  up  his 
claim  by  way  of  cross  complaint,  and 
a  failure  to  do  so  abated  the  right  to 
recover  thereon  in  a  subsequent  ac» 
tion. 

See  also  Scott  v.  Waggoner  (1913) 
48  Mont.  536,  L.R.A.1916C,  491,  139 
Pac.  454,  wherein  the  court  said  that 
by  statute  (Mont.  Rev.  Codes,  §§  6540, 
6541)  a  defendant  is  required  to  plead 
by  way  of  counterclaim  any  clause  of 
action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  plaintiff's 
complaint,  and  if  the  defendant  fails 
so  to  do,  neither  he  nor  his  assignee 
can  afterward  maintain  an  action 
against  the  plaintiff  thereon.  But  in 
that  case  it  did  not  appear  that  the 
defendant  omitted  or  failed  to  set  up 
his  cause  by  counterclaim. 

b.  Malier  neo^ssorily  adjudicated  in 
prior  proceeding. 

As  a  general  rule,  a  party  cannot 
recover  in  an  independent  action  on  a 
claim  which  he  failed  to  plead  in  a 
prior  action  by  way  of  set-off  or  coun- 
terclaim, but  which  was  necessarily 
adjudicated  by  the  former  judgment 
or  decree. 

United  States. — Thayer  v.  Kansas 
Loan  &  T.  Co.  (1900)  41  C.  C.  A.  106, 
100  Fed.  901 ;  L.  Bucki  &  Son  Lumber 
Co.  v.  Atlantic  Lumber  Co.  (1901)  48 
C.  C.  A.  455,  109  Fed.  411;  Brown  v. 
First  Nat.  Bank  (1904)  66  C.  C.  A. 
293,  132  Fed.  450,  writ  of  certiorari 
denied  (1904)  196  U.  S.  641,  49  L.  ed. 
631,  25  Sup.  Ct.  Rep.  796;  Watkins  v. 
American  Nat.  Bank  (1906)  67  C.  C. 
A.  110,  134  Fed.  36,  writ  of  error  dis- 
missed for  want  of  jurisdiction  in 
(1905)  199  U.  S.  599,  50  L.  ed.  327,  26 


Sup.  Ct.  Rep.  746 ;  Blodgett  &  0.  Co.  v. 
George  S.  Lings  &  Co.  (1912)  194  Fed. 
569. 

Alabama.— State  v.  McBride  (1884) 
76  Ala.  51. 

Georgia. — Bryan  v.  Jones  (1912)  138 
Ga.  719,  75  S.  E.  1117. 

Illinois.— Hess  v.  Miller   (1901)  99 

111.  App.  225;  Springer  v.  Darlington 

(1902)    198   111.    121,   64   N.   E.   709; 

Barnes   v.    Huffman    (1904)    113   111. 

App.  226. 

Kentucky.  —  Douglas  v.  Troxell 
(1918)  181  Ky.  623,  205  S.  W.  683. 

Massachusetts. — Merriam  v.  Wood- 
cock (1870)  104  Mass.  326. 

New  YorL— Davis  v.  Tallcot  (1854) 
12  N.  Y.  184;  Nemetty  v.  Naylor 
(1882)  63  How.  Pr.  387,  affirmed  in 
(1885)  100  N.  Y.  562,  3  N.  E.  497; 
American  Grocery  Co.  v.  Pirkl  (1899) 
25  Misc.  727,  55  N.  Y.  Supp.  606. 

North  Carolina. — ^Bell  v.  Mutual 
Mach.  Co.  (1909)  150  N.  C.  Ill,  68  S. 
£.680. 

TeJtas.— Murphy  v.  Wallace  (1888) 
3  Tex.  App.  Civ.  Cas.  (Willson)  509; 
Cameron  v.  Hinton  (1899)  92  Tex.  492, 
49  S.  W.  1047,  affirming  (1898)  —  Tex. 
Civ.  App.  — ,  48  S.  W.  24;  Rankin 
v.  Hooks  (1904)  —  Tex.  Civ.  App.  — , 
81  S.  W.  1005. 

Thus,  in  Blodgett  &  O.  Co.  v.  George 
S.  Lings  &  Co.  (1912)  194  Fed.  569, 
the  plaintiff  attempted  to  recover  on  a 
cause  of  action  which,  in  a  prior  suit 
brought  by  the  defendant  against  the 
plaintiff,  had  been  withdrawn  or  dis- 
missed by  consent.  It  appeared,  how- 
ever, that  the  substance  of  the  present 
claim  had  been  relied  upon  as  a  de- 
fense to  the  former  action,  and  as 
such  had  not  been  withdrawn.  The 
court  held  that,  while  the  affirmative 
claim  was  dismissed  in  the  previous 
suit,  the  substantial  issue  thereof,  re- 
lied upon  as  a  defense,  was  not  with- 
drawn, and  was  necessarily  adjudi- 
cated in  the  prior  action,  and  that  the 
judgment  therein  bound  the  |>laintiff. 

In  Douglas  v.  Troxell  (1918)  181 
Ky.  623,  205  S.  W.  683,  wherein  the 
plaintiff  sought  to  recover  on  a  cause 
of  action  which,  it  appeared,  he  had 
made  the  basis  of  a  defense  in  a  prior 
suit,  the  court  held  that  the  judgment 
in  the  prior  action  was  res  judicata 
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as  to  the  plaintiff's  claim,  and  that  he 
could  not  recover  on  the  same  in  this 
action;  nor  was  it  possible  for  him  to 
maintain  his  action  under  the  statute 
(Code,  §  17),  since  that  section  only 
made  clear  the  right  to  recover  on  a 
claim  which  was  not,  though  it  might 
have  been,  used  as  a  defense  by  way 
of  counterclaim  or  set-off  in  the  for- 
mer action,  and  did  not  provide  for 
cases  where  the  claim  was  interposed 
purely  in  defense. 

Where  it  appeared  that  a  defendant 
in  a  former  action  had  availed  him- 
self of  part  of  a  claim  against  the 
plaintiff,  and  had  used  the  same  as  a 
matter  of  defense,  but  did  not  assert 
it  as  a  counterclaim,  the  court  held 
that  he  was  barred  from  recovering 
on  the  claim  in  an  independent  ac- 
tion, saying:  "But  counsel  for  the 
plaintiff  persuasively  argues  that 
.  .  .  this  case  is  not  violative  of  the 
rule  against  splitting  causes  of  ac- 
tion, because  his  client  did  not  plead 
the  failure  of  the  bank  to  perform  its 
covenant  as  a  counterclaim,  and  did 
not  claim  any  recovery  on  account  of 
it  in  the  action  on  the  note,  but  inter- 
posed that  breach  and  the  damages 
from  it  in  support  of  his  defense  that 
the  consideration  of  his  note  had 
failed,  and  for  that  purpose  only.  But 
the  same  facts  which  constituted  this 
defense  to  the  note  also  constituted  a 
counterclaim  against  the  bank,  upon 
which  the  vendee  might  have  recov- 
ered, in  his  action  upon  the  note,  the 
judgment  for  $19,000  which  he  now 
seeks  to  obtain.  If  these  facts  had 
constituted  matter  purely  defensive,  it 
is  conceded  that  he  would  have  been 
barred  from  again  presenting  them  if 
he  had  not  interposed  them  in  the  ac- 
tion upon  the  note.  But,  as  they  es- 
tablished both  a  defense  and  an  af- 
firmative cause  of  action,  he  might 
-have  reserved  them,  and  have  per- 
mitted judgment  against  him  upon  the 
note,  and  that  judgment  would  not 
have  estopped  him  from  subsequently 
maintaining  his  affirmative  cause  pf 
action  in  an  independent  suit  for  the 
breach  of  the  covenant  of  the  bank." 
Watkins  v.  American  Nat  Bank 
(1905)  67  C.  C.  A.  110/ 134  Fed,  36. 

So,  in  Thayer  v.  Kansas  Loan  &  T. 


Co.  (1900)  41  C.  C.  A.  106,  100  Fed. 
901,  wherein  it  appeared  that  in  a 
previous  suit  between  the  parties  the 
plaintiff  had  availed  himself  of  a 
claim  on  a  contract  of  guaranty,  and 
had  set  up  the  same  as  a  matter  of  de- 
fense in  reply  to  the  defendant's  cross 
complaint,  the  court  held  that,  judg- 
ment having  been  rendered  against 
him  in  the  prior  action,  the  plaintiff 
could  not  maintain  this  independent 
suit  to  recover  on  the  same  matter 
which  he  had  previously  used  as  a  de- 
fense; that  the  judgment  in  the  for- 
mer suit  in  effect  decided  that  the 
plaintiff  could  not  recover  from  the 
defendants. 

In  Bryan  v.  Jones  (1912)  138  Ga. 
719,  75  S.  E.  1117,  the  plaintiff,  as  de- 
fendant in  a  former  action  brought  by 
the  administrator  of  a  deceased  per- 
son to  recover  certain  gold  and  cur- 
rency held  by  the  complainant,  de- 
fended on  the  ground  that  the  money 
was  given  to  him  in  return  for  serv- 
ices rendered  to  the  intestate,  and 
judgment  was  rendered  in  his  favor. 
In  an  action  to  recover  the  value  of 
services  rendered  to  the  defendant's 
intestate,  the  court  held  that,  while 
the  plaintiff  had  not  claimed  affirma- 
tively for  the  value  of  his  services  in 
the  prior  action,  nevertheless  the 
judgment  rendered  in  his  favor  neces- 
sarily decided  that  he  was  paid  there- 
for by  the  gift  of  currency  and  gold  in 
full  satisfaction  of  his  claim. 

In  State  v.  McBride  (1884)  76  Ala. 
51,  it  appeared  that  a  prior  action  was 
brought  against  a  county  tax  collector 
and  the  sureties  on  his  official  bond 
to  recover  taxes  collected,  but  not  ac- 
counted for.  In  that  proceeding  judg- 
ment by  default  was  rendered  against 
the  defendants,  who  sought  in  the 
case  at  bar  to  go  behind  the  judgment 
and  set  off  certain  claims  in  favor  of 
the  collector.  The  court  held  that  as 
the  statute  (Ala.  Code  1876,  §§  414, 
421)  required  the  collector  to  make  a 
iinal  settlement  with  the  auditor,  m 
which  he  should  state  all  claims  ex- 
isting in  his  favor,  his  failure  to  ap- 
pear and  make  the  proper  defense  pre- 
cluded him  and  his  codefendants  from 
setting  off  the  claims  after  judgment 
had  been  rendered,  holding  that  the 
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judgment  was  res  judicata  as  to  all 
such  claims  because  they  would  have 
been  necessarily  involved,  if  the  case 
had  been  litigated,  and  a  failure  to 
assert  them  constituted  an  estoppel 
against  any  right  to  present  them  in 
a  subsequent  proceeding. 

Where  in  a  prior  foreclosure  pro- 
ceeding judgment  was  rendered 
against  the  defendant,  by  the  terms 
of  which  every  interest  and  claim  in 
and  to  the  premises  which  he  then 
had  were  forever  barred,  the  court 
held  that  the  decree  was  conclusive 
as  to  his  claim  as  plaintiff  in  the  case 
at  bar,  to  a  right  of  easement  in  the 
prenises.  Springer  v.  Darlington 
(1902)  198  UL  121,  64  N.  £.  709. 

In  L.  Bucki  &  Son  Lumber  Co.  ▼. 
Atlantic  Lumber  Co.  (1901)  48  C.  G. 
A.  456,  109  Fed.  411,  it  appeared  that 
in  a  former  action  brought  by  the  de* 
fendant  against  the  plaintiff,  the  lat* 
ter  had  interposed  by  way  of  recoup- 
ment one  of  a  number  of  claims  aris- 
ing by  way  of  breach  of  warranty  in 
the  same  transaction.  In  an  action  to 
recover  on  the  causes  of  action  which 
were  not  set  up  in  the  former  suit  by 
way  of  counterclaim,  the  court  held 
that  when  the  contract  was  ended  the 
claims  of  each  party  for  alleged 
breaches,  and  damages  therefor,  con- 
stituted an  indivisible  demand;  and 
when  the  same,  or  any  part  of  the 
same,  was  pleaded  and  judgment  ren- 
dered thereon,  the  judgment  consti- 
tuted a  bar  to  demands  which  might 
have  been  litigated  therein. 

In  Brown  v.  First  Nat.  Bank  (1904) 
66  C.  C.  A.  293,  132  Fed.  450,  writ  of 
certiorari  denied  in  (1904)  196  U.  S. 
641,  49  L.  ed.  631,  25  Sup.  Ct.  Rep. 
796,  wherein  it  appeared  that  the 
plaintiff,  who,  as  defendant  in  a  prior 
action  brought  against  him  by  the  de- 
fendant, had  used  a  portion  of  an  in- 
divisible cause  of  action  as  a  defense, 
the  court  held  that  he  thereby 
estopped  himself  from  maintaining  an 
independent  action  to  recover  on  the 
claim,  holding  that  a  defendant  has 
an  election  to  use  an  affirmative 'claim 
as  a  defense  in  an  instant  action,  or  to 
reserve  the  same,  and  maintain  an  in- 
dependent suit  or  cross  action,  and  if 
he  elects   to   reserve  the   same,  the 


judgment  in  the  action  against  him 
does  not  bar  his  right  to  subsequently 
maintain  it;  that,  on  the  other  hand, 
if  he  uses  his  claim  or  any  part  of  it 
as  a  defense,  he  is  estopped  from 
thereafter  recovering  on  it  in  an  in- 
dependent action. 

Where  in  a  prior  partition  suit  of 
certain  real  estate  the  rights  of  the 
various  parties  were  fully  determined, 
including  the  claim  of  the  defendant 
for  rent  due  from  the  plaintiff,  the 
court  held  that  by  the  decree  in  the 
partition  suit  the  defendant's  set-off 
for  rent  due  was  barred,  having  been 
determined  and  adjudicated  in  the  pri- 
or action.  Barnes  v.  Huffman  (1904) 
lis  m.  App.  226. 

So,  in  Hess  v.  Miller  (1901)  99  111. 
App.  225,  wherein  it  appeared  that  the 
appellant  brought  suit  in  replevin 
against  the  appellee  for  the  recovery 
of  a  mare,  and  obtained  judgment 
therein,  and  afterwards  the  appellee 
brought  this  action  to  recover  the  val- 
ue of  the  mare,  and  obtained  a  judg- 
ment in  the  court  below,  it  was  held 
on  appeal  that  the  judgment  below 
must  be  reversed,  since  the  decision 
in  the  replevin  suit  necessarily  de- 
cided the  appellant's  right  to  the 
property  in  question,  and  therefore 
constituted  a  bar  to  this  proceeding  to 
recover  the  value  of  the  replevined 
property. 

In  Merriam  v.  Woodcock  (1870)  104 
Mass.  826,  an  action  to  recover  dam- 
ages for  the  negligent  performance  of 
services  by  the  defendants,  it  ap- 
peared that  in  a  former  action, 
brought  by  the  defendants  to  recover 
for  services  rendered,  the  plaintiff  in 
the  case  at  bar  pleaded  the  negligent 
performance  and  the  consequential 
damages  as  a  defense,  but  did  not 
claim  the  same  by  way  of  recoupment. 
The  court  held  that  the  judgment  in 
the  former  action  was  a  bar  to  the 
present  proceeding,  and  that  the 
plaintiff  cpuld  not  recover,  since  the 
claim  relied  on  was  necessarily  ad- 
judicated in  the  prior  suit. 

In  Nemetty  v.  Naylor  (1882)  63 
How.  Pr.  (N.  Y.)  387,  affirmed  in 
(1885)  100  N.  Y.  562,  3  N.  E.  497,  an 
action  by  a  tenant  to  recover  damages 
for  an  alleged  breach  of  an  agreement 
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to  make  repair,  it  appeared  that  in  a 
prior  action  summarily  to  dispossess 
the  tenant,  the  latter  did  not  claim  in 
set-off  or  counterclaim  for  the  breach 
of  the  agreement.  The  court  held  that 
while  a  defendant,  under  the  general 
rule,  has  a  right  to  elect  to  maintain 
a  separate  action  on  a  claim  existing 
in  his  favor,  this  right  did  not  exist 
in  the  present  case,  as  the  judgment 
in  the  former  action  necessarily  neg- 
atived the  facts  alleged  in  the  case  at 
bar  as  the  basis  of  a  cause  of  action. 

So,  in  Davis  v.  Tallcot  (1854)  12 
N.  Y.  184,  an  action  to  recover  for  a 
breach"^  of  agreement  by  an  improper 
performance  under  a  contract  to  man- 
ufacture certain  goods,  it  appeared 
that  the  defendants  had  successfully 
maintained  a  prior  action  on  the  same 
agreement,  wherein  the  question  of 
proper  performance  on  their  part  be- 
came essential  and  controlling  in  the 
rendering  of  a  decision.  The  court 
held  that,  irrespective  of  the  question 
of  the  plaintiffs'  failure  to  plead  their 
claim  by  way  of  recoupment,  they 
were  barred  from  maintaining  the 
present  action  by  the  prior  judgment, 
for  the  subject-matter  herein  was  nec- 
essarily involved  and  adjudicated  in 
the  former  action. 

In  American  Grocery  Co.  v.  Pirkl 
(1899)  25  Misc.  727,  55  N.  Y.  Supp. 
606,  an  action  to  recover  damages  for 
a  breach  of  specifications  under  a  con- 
tract to  perform  work,  labor,  and  serv- 
ice, and  furnish  materials,  on  the 
ground  that  the  materials  so  supplied 
were  defective,  it  appeared  that  the 
defendant  had  sued  the  plaintiff  in  a 
former  action,  to  recover  the  value  of 
services  rendered  and  materials  fur- 
nished under  the  contract,  and  in  that 
action  judgment  ivas  had  against  the 
plaintiff.  The  court  held  that  plaintiff 
could  not  maintain  the  action,  as  the 
subject-matter  thereof  was  necessa- 
rily involved  and  adjudicated  in  the 
prior  suit. 

In  Bell  V.  Mutual  Mach.  Co.  (1909) 
150  N.  C.  Ill,  63  S.  E.  680,  wherein  it 
appeared  that,  in  a  prior  action 
brought  by  the  defendant  against  the 
plaintiffs  to  recover  the  value  of  serv- 
ices rendered  under  a  contract  to  re- 
pair a  boat  owned  by  the  plaintiffs. 


the  defendant  had  recovered  judgment, 
the  court  held  that  that  judgment 
was  an  adjudication  of  the  matter  set 
up  as  the  basis  of  plaintiffs'  present 
action;  and  although  the  plaintiffs' 
claim  might  have  been  the  subject  of  a 
counterclaim  in  the  former  action, 
nevertheless  the  judgment  rendered 
therein  took  away  its  foundation  as  a 
subject  for  an  independent  suit. 

In  Rankin  v.  Hooks  (1904)  —  Tex.. 
Civ.  App.  — ,  81  S.  W.  1005,  the  court 
held  that  a  judgment  against  the 
plaintiff  in  a  prior  suit  brought  by  the 
defendant  for  forcible  detainer  of  cer- 
tain premises  was  a  bar  to  the  recov- 
ery by  the  plaintiff  of  the  value  of  the 
use  of  the  premises  for  a  term  remain- 
ing after  the  former  judgment,  as  a 
material  issue  in  that  suit  was  wheth- 
er the  plaintiff  was  entitled  to  the 
possession  of  the  premises,  and  that 
matter  ytras  adjudicated  against  him. 

So,  in  Cameron  v.  Hinton  (1899)  92 
Tex.  492,  49  S.  W.  1047,  affirming 
(1898)  —  Tex.  Civ.  App.  — ,  48  S.  W. 
24,  an  action  by  a  mortgagor  for  the 
conversion  of  the  mortgaged  property 
by  the  mortgagee  under  replevin,  it 
appeared  that  the  mortgagee  had 
maintained  a  prior  suit  for  foreclo- 
sure, in  •  which  the  property  was  re- 
plevied and  sold.  The  court  held  that 
the  judgment  rendered  in  the  mort- 
gagee's foreclosure  action  was  a  bar 
to  the  mortgagor's  right  to  recover  up- 
on the  alleged  conversion,  for  that 
matter  was  necessarily  involved  and 
adjudicated  therein. 

And  in  Murphy  v.  Wallace  (1888)  3 
Tex.  App.  Civ.  Cas.  (Willson)  609,  the 
court  held  that  the  judgment  rendered 
in  a  prior  action  brought  against  the 
plaintiff's  assignor  by  the  defendant 
necessarily  involved  the  claim  of  the 
plaintiff,  although  it  was  not  set  up 
in  the  former  action,  and  therefore 
the  judgment  in  the  prior  action  was 
an  adjudication  thereof.  The  court 
said:  'The  plea  of  res  judicata  ap- 
plies not  only  to  the  points  upon  which 
the  coort  was  actually  required  to  pro- 
nounce judgment,  but  to  every  point 
which  properly  belonged  to  the  sub- 
ject of  litigation,  and  which  the  par- 
ties,   by    exercising    reasonable    dil- 
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igence,  misrht  have  brought  forward 
at  the  time/' 

c.  SeeesHity  of  pleading  adverse  claim  in 
particular  adion, 

1,  Action  to  determine  title  to  real 

property. 

In  several  jurisdictions  a  judgment 
rendered  in  a  prior  action  to  deter- 
mine the  title  to  real  property  consti- 
tutes a  bar  to  a  subsequent  action  by  a 
party  to  the  former  suit  to  recover  on 
a  claim  which  he  neglected  to  inter- 
pose therein,  since  the  nature  of  that 
action  makes  it  imperative  that  all 
adverse  claims  should  be  presented 
therein  in  order  to  effect  a  complete 
settlement  of*  the  controversy. 

Indiana. — Green  v.  Glynn  (1880)  71 
Ind.  336;  Morarity  v.  Calloway  (1893) 
134  Ind.  503,  34  N.  E.  226. 

lowa«— Blair  v.  Hemphill  (1900) 
111  Iowa,  226,  82  N.  W-  501. 

Kansas.  —  Weedman  v.  Fowler 
(1911)  84  Kan.  75, 113  Fac.  390;  Steele 
v,  Stevenson  (1919)  104  Kan.  469,  179 
Pac.  304. 

Kentucky. — See  also  Jackson  v. 
Gartin  (1883)  4  Ky.  L.  Rep.  989. 

Maine.— Doak  v.  Wiswell  (1851)  33 
Me.  355. 

Maryland. — ^Anderson  v.  Anderson 
(1899)  89  Md.  1,  42  Atl.  207. 

Michigan.  —  Pierson  v.  Conley 
(1893)  95  Mich.  619,  55  N.  W.  387. 

MississippL — Gaines  v.  Kennedy 
(1876)  53  Miss.  103. 

Missouri. — ^Bobb  v.  Graham  (1886) 
89  Mo.  200,  1  S.  W.  90;  Bobb  v.  Gil- 
more  (1888)  —  Mo.  — ,  7  S.  W.  5. 

Nebraska.— Cowles  v.  Kyd  (1912) 
91  Neb.  274,  135  N.  W.  1010. 

New  York.  —  Weinman  v.  Salit 
(1914)  85  Misc.  456,  147  N.  Y.  Supp, 
758;  Jasper  v.  Rozinski  (1918)  182 
App.  Div.  365,  169  N.  Y.  Supp.  769. 

Ohio.— Raymond  v.  Ross  (1883)  40 
Ohio  St.  343. 

Washington. — Spring  Hill  Irrig.  Co. 
V.  Lake  Irrig.  Co.  (1906)  42  Wash.  379, 
85  Pac.  6. 

Thus,  in  Green  v.  Glynn  (1880)  71 
Ind.  336,  it  was  held  that  the  statute 
relative  to  actions  to  recover  posses- 
sion of  real  estate,  and  the  sections 
applicable  to  actions  to  quiet  title  in 
real  estate  (2  Ind.  Rev.  Stat.  1876,  p. 


254,  §§  612  et  seq.),  required  a  party 
against  whom  an  action  was  brought 
to  quiet  title  to,  or  recover  posses- 
sion of,  real  estate,  to  set  forth  all 
claims  to  the  property  which  existed 
in  his  favor,  and,  failing  to  do  this, 
he  could  not  maintain  a  subsequent 
action  on  such  claims.  The  court 
said:  "If  one  brought  into  court,  be- 
ing not  only  allowed  full  opportunity 
to  assert  such  claim  as  he  may  have, 
but  directly  challenged  to  do  so,  neg- 
lects to  use  this  opportunity  express- 
ly afforded  him,  he  has  no  right  to 
again  vex  the  courts  or  those  claiming 
adversely  to  him  by  instituting  a  new 
and  distinct  action  against  the  party 
who  summoned  him  into  court." 

So,  in  Morarity  v.  Calloway  (1893) 
134  Ind.  503,  34  N.  E.  226,  it  was  held 
that  a  defendant  in  an  action  to  quiet 
title  in  land  was  estopped  from  sub- 
sequently bringing  an  action  to  assert 
a  lien  in  his  favor  on  the  land,  where 
it  appeared  that  in  the  prior  action  he 
had  failed  to  set  up  the  lien  by  way  of 
cross  complaint,  and  therefore  was 
bound  by  the  decree  therein. 

In  Weinman  v.  Salit  (1914)  85  Misc. 
456,  147  N.  Y.  Supp.  758,  it  was  said 
that  if  the  plaintiff's  claim  was  a  coun- 
terclaim not  inconsistent  with  the 
right  of  the  defendant,  as  plaintiff  in 
a  prior  action  to  foreclose  a  mortgage, 
to  recover,  there  could  be  no  legal  ob- 
jection to  the  plaintiff's  maintaining 
an  independent  action  thereon,  al- 
though he  had  not  pleaded  it  as  a 
counterclaim  in  the  foreclosure  ac- 
tion; but  since  it  appeared  that  the 
plaintiff's  claim  was  inconsistent  with 
the  right  of  the  defendant,  as  plaintiff 
before, 'to  establish  his  mortgage  in, 
the  prior  suit,  it  was  held  that  the 
claim  should  have  been  presented  in 
that  action,  and  that  the  judgment 
therein  was  res  judicata  as  to  all  con- 
trary claims,  whether  pleaded  or  not. 

In  Jasper  v.  Rozinski  (1918)  182 
App.  Div.  365,  169  N.  Y.  Supp.  769, 
wherein  it  appeared  that  the  plaintiff 
was  made  a  defendant  in  a  foreclosure 
action  instituted  by  the  defendant  dur- 
ing the  pendency  of  the  case  at  bar, 
and  it  further  appeared  that  the  plain- 
tiff, as  defendant  therein,  failed  to 
appear  and  assert  his  claim  in  the 
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property,  which  claim  he  made  the  ba- 
sis of  his  subsequent  action,  the  court 
held  that  the  judgment  in  the  fore- 
closure suit  barred  the  plaintiff  from 
recovering. 

In  Blair  v.  Hemphill  (1900)  111 
Iowa,  226,  82  N.  W.  501,  it  was  held 
that  in  a  former  action  brought  by  the 
defendant  under  a  statute  (Code  1851, 
§§  4223,  4224)  to  quiet  title  to  real 
estate,  the  nature  of  the  action  re- 
quired the  plaintiff  to  set  up  in  that 
suit  all  claims  in  the  property  exist- 
ing in  his  favor  against  the  defend- 
ant, and,  having  failed  to  assert  the 
lien  which  was  made  the  basis  of  his 
subsequent  suit,  he  was  barred  by  the 
decree  rendered  in  the  former  action 
from  recovering  on  his  claim  in  a  sub- 
sequent independent  action. 

So,  in  Weedman  v.  Fowler  (1911)  84 
Kaiu  75,  118  Pac.  390,  wherein  it  ap- 
peared that  a  former  action  to  quiet 
title  in  real  estate  was  brought  against 
the  plaintiff  as  the  guardian  of  an 
insane  person,  the  court  held  that,  so 
long  as  the  judgment  rendered  against 
the  plaintiff  in  the  prior  action  re- 
mained in  full  force  and  effect,  it  con- 
stituted a  bar  to  any  claim  which  he 
might  attempt  to  assert  in  subsequent 
actions,  as  the  nature  of  the  former 
proceedings  required  him  to  claim 
therein  all  his  interests  and  rights  of 
action  relative  to  the  property. 

In  Steele  v.  Stevenson  (1919)  104 
Kan.  469,  179  Pac.  804,  wherein  it  ap- 
peared that  the  defendants  in  a  suit 
to  quiet  title  in  real  estate  had 
neglected  to  assert  certain  affirmative 
claims  in  their  favor,  the  court  held 
that  because  of  their  omission  they 
were  bound  by  the  decree  rendered 
in  the  prior  proceeding,  and  could  not 
press  claims  in  this  action  which  were 
available,  and  necessarily  challenged, 
in  the  prior  suit,  saying:  "In  an  ac- 
tion to  quiet  title  to  land,  a  general 
finding  of  title  in  the  plaintiff,  and 
consequently  of  no  title  in  the  defend- 
ants, is  a  conclusive  and  binding  de- 
cision against  the  defendants  on  the 
question  of  title,  from  whatever 
source  it  may  be  derived,  and  forever 
estops  them  from  asserting  a  claim 
of  title  which  existed  at  the  time  of 
the  finding  and  judgment.' 


» 


In  Anderson  v.  Anderson  (1899)  89 
Md.  1,  42  Atl.  207,  it  appeared  that  the 
plaintiff  was  a  party  to  an  original 
bill  to  sell  the  real  property  of  his 
deceased  father,  and  made  no  adverse 
claims  of  title  to  the  property,  but 
allowed  the  action  to  proceed  to  judg- 
ment. After  many  years,  he  brought 
an  action  setting  up  a  claim  in  the 
premises.  The  court  held  that  he 
could  not  maintain  the  action  on  the 
ground  both  of  laches  and  of  estoppel ; 
that,  having  been  a  party  to  the  orig- 
inal bill,  he  was  required  by  the 
nature  thereof  to  present  all  his 
claims  and  interests,  and  having  failed 
to  do  so,  and  submitted  to  the  decree 
of  the  court,  he  was  barred  from  sub- 
sequently asserting  his  claim  in  the 
premises. 

In  Pierson  v.  Conley  (1893)  95 
Mich.  619,  55  N.  W.  387,  the  defendant 
claimed  that  he  was  entitled  to  the 
value  of  certain  improvements  made 
on  the  premises  in  controversy,  but,  it 
appearing  that  he  had  neglected  to 
assert  this  claim  in  a  prior  action  to 
partition  the  property,  the  court  held 
that  he  was  precluded  from  recovering 
on  the  claim  in  this  action. 

Likewise,  in  Gaines  v.  Kennedy 
(1876)  53  Miss.  103,  wherein  it  ap- 
peared that  the  plaintiff,  as  defendant 
in  a  prior  suit  in  ejectment,  had  omit- 
ted to  set  up  a  claim  for  improvements 
made  on  the  premises  during  his  in- 
cumbency, the  court  held  that  he  could 
not  obtain  relief  by  a  bill  to  enjoin 
the  execution  of  the  judgment  in 
ejectment,  saying:  "If  he  did  not 
make  his  demand  in  the  action  at  law 
coextensive  with  his  right,  he  cannot 
be  relieved  in  equity  for  what  he  omit- 
ted, for  the  opportunity  was  then  of- 
fered to  establish  his  full  right,  and 
that  adjudication  covers  not  only  all 
that  was  proved  in  that  issue,  but 
all  that  might  have  been  established." 

In  Doak  v.  Wiswell  (1851)  33  Me. 
355,  it  was  held  that,  in  an  action 
against  a  party  to  recover  the  posses- 
sion of  land,  judgment  rendered 
therein  was  conclusive  as  to  all  claims 
the  defendant  might  have  asserted, 
and  his  subsequent  action  to  recover 
for  property  in  buildings  erected  on 
the  land  by  him  was  barred  by  ths 


ANNO.— FAILURE  TO  ASSERT  CLAIM  BY  SET-OFF,  ETC.        733 


decree  in  the  prior  proceeding  and  the 
possession  taken  under  it. 

In  Bobb  V.  Graham  (1886)  89  Mo, 
200,  1  S.  W.  90  (see  also  Bobb  v.  Gil- 
more  (1888)  —  Mo,  — ,  7  S.  W.  5,  de- 
cided on  the  same  facts) »  it  was  held 
that  the  plaintiff  was  barred  from 
maintaining  an  action  on  an  adverse 
claim  of  title  to  real  estate,  which, 
as  defendant  in  a  prior  action  to  par- 
tition the  property,  he  had  failed  to 
set  up.  The  court  said :  ''A  judgment 
in  a  partition  suit  establishes  the  title 
to  the  land  partitioned,  and  is  conclu- 
sive upon  any  adverse  claim  of  title 
or  possession  existing  at  the  time  of 
its  rendition.  The  law  requires  the 
court  to  ascertain  and  determine  the 
rights  of  the  parties,  and  makes  it  the 
duty  of  the  parties  to  disclose  their 
adverse  claims." 

In  Cowles  v.  Kyd  (1912)  91  Neb. 
274,  135  N.  W.  1010,  wherein  it  ap- 
peared that  the  plaintiff,  who  was  the 
purchaser  of  certain  property  under 
a  delinquent  tax  sale,  had  failed  to 
appear  and  file  his  claim  in  a  prior 
action  brought  against  him  by  another 
purchaser  under  a  sale  for  taxes,  to 
determine  the  title  to  the  premises, 
the  court  held  that  the  plaintiff,  hav- 
ing failed  to  set  up  his  claim  and  in- 
terest in  the  property  in  the  former 
action,  was  forever  barred  from  sub- 
sequently asserting  his  interest 
against  the  judgment  rendered  in  that 
suit. 

So,  in  Raymond  v.  Ross  (1883)  40 
Ohio  St.  343,  the  court  held  that  it 
was  incumbent  on  a  mortgagee  of 
premises  to  assert  all  claims  in  his 
favor  in  an  action  to  determine  title 
to  the  realty,  in  which  he  was  made  a 
party  defendant.  And  where  it  ap- 
peared that  the  mortgagee  failed  so 
to  claim  in  the  prior  action,  the  court 
held  that  he  could  not  successfully 
sustain  his  claims  in  an  independent 
proceeding. 

In  Spring  Hill  Irrig.  Co.  v.  Lake 
Irrig.  Co.  (1906)  42  Wash.  379,  85  Pac. 
6,  an  action  to  assert  the  rights  of  the 
plaintiff  to  the  use  of  a  perennial 
stream,  it  appeared  that  a  prior  action 
had  been  instituted  by  the  defendant 
to  determine  the  rights  of  the  parties 
to  the  use  of  the  same  streana.    The 


court  held  that  the  prior  action  par- 
took of  the  nature  of  an  action  to  quiet 
title  to  real  estate,  and  was  governed 
by  the  same  rules,  and  therefore  the 
plaintiff  was  estopped  from  obtaining 
the  relief  sought  for,  as  defendant  in 
the  prior  action,  all  claims  in  its  favor 
should  have  been  asserted. 

See  also  Jackman  v.  Gartin  (1883) 
4  Ky.  L.  Rep.  989,  wherein  it  was  said : 
"A  vendee  can  [could]  not  maintain 
an  action  upon  an  alleged  fraudulent 
warranty,  after  having  been  compelled 
to  accept  the  title  in  an  action  against 
him  for  the  purchase  money,  in  which 
the  want  of  title  was  relied  upon.** 

9.  Aetian  far  accounting  or  to  settle 
partnership  affaire. 

Since  an  action  for  an  accounting 
or  to  settle  the  affairs  of  a  partnership 
is  designed  to  adjust  the  respective 
demands  of  the  parties,  a  claim  which 
might  have  been  asserted  by  the  de- 
fendant in  such  an  action  cannot  be 
made  the  subject  of  a  subsequent  ac- 
tion by  him.  Free  v.  Beatley  (1893) 
95  Mich.  426,  54  N:  W.  910;  Weiser  v. 
Weiser  (1899)  5  N.  Y.  Anno.  Cas.  196, 
53  N.  Y.  Supp.  578,  affirmed  in  (1899) 
38  App.  Div.  266,  67  N.  Y.  Supp.  48; 
Hunter  v.  Stewart  (1884)  23  W.  Va. 
549;  Smith  v.  Johnson  (1812)  15  East, 
213,  104  Eng.  Reprint,  824,  13  Revised 
Sep.  449,  3  Eng.  Rul.  Cas.  508. 

Where  it  appeared  that  the  widow 
of  a  deceased  partner  had  omitted  to 
claim  her  dower  interest  in  a  prior 
suit  brought  for  an  accounting  of  the 
partnership  property,  the  court  held 
that  she  could  not  thereafter  success- 
fully assert  her  claim  as  against  an 
innocent  purchaser  of  the  property 
under  the  decree,  for  the  purchaser 
had  a  right  to  assume  that  all  claims 
were  settled  in  the  former  proceeding, 
and  the  widow  was  made  a  party  de- 
fendant therein  for  the  sole  purpose  of 
ascertaining  her  rights.  Free  v.  Beat- 
ley  (1893)  95  Mich.  426,  54  N.  W.  910. 

In  Weiser  v.  Weiser  (1899)  5  N.  Y. 
Anno.  Cas.  196,  53  N.  Y.  Supp.  578, 
affirmed  in  (1899)  38  App.  Div.  266, 
57  N.  Y.  Supp.  48,  the  court  held  that 
in  a  judgment  creditor's  action  against 
a  fraudulent  transferee  for  an  ac- 
counting of  the  profits  of  certain  real 
property  while  in  his  possession,  the 
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defendant  was  bound  to  assert  all  his 
claims  in  the  nature  of  expenses  in- 
curred and  encumbrances  and  taxes 
paid,  and,  having  failed  to, do  so,  he 
was  precluded  from  recovering  there- 
on in  a  future  action. 

In  Hunter  v.  Stewart  (1884)  23  W- 
Va«  549,  an  action  to  recover  a  sum 
held  in  trust  for  the  plaintiff  by  the 
defendant,  it  appeared  that  the 
amount  involved  was  the  proceeds  of 
a  decree  in  a  former  action  to  settle 
partnership  affairs  wherein  the  par- 
ties were  codefendants,  and  that  in 
the  second  action  the  defendant  col- 
lected and  held  the  amount  awarded 
to  the  plaintiff.  In  the  second  action 
the  defendant  attempted  to  assert  in 
set-off  a  partnership  claim  held  by 
him  against  the  plaintiff.  The  court 
held  that  the  set-off  could  not  be  al- 
lowed, since  it  appeared  that  it  exist- 
ed at  the  time  of  the  former  action 
to  settle  the  partnership  affairs,  and 
the  defendant,  having  omitted  to  as- 
sert it  therein,  was  concluded  by  the 
decrees  there  rendered. 

In  Smith  v.  Johnson  (1812)  16  East, 
213,  104  Eng.  Reprint,  824,  13  Revised 
Rep.  449,  3  Eng.  Rul.  Cas.  508,  wherein 
the  defendant  attempted  to  claim  in 
set-off  the  amount  of  a  claim  which 
he  failed  to  assert  in  a  former  refer- 
ence to  settle  all  matters  of  account 
between  the  parties,  the  court  held 
that  as  it  appeared  that  the  subject 
in  respect  of  which  the  deduction  was 
here  claimed  was  a  matter  in  differ- 
ence at  the  time  of  the  reference,  the 
defendant  should  have  asserted  it 
therein,  and  therefore  he  was  bound 
as  to  every  matter  included  within  the 
subject  of  the  reference. 

d.  tt4^eov€ry  of  unclaimed  "balance  of  set' 
off  or  countercl4thn. 

In  some  jurisdictions,  the  rule  is 
that  a  party  defendant  who  pleads 
only  a  part  of  a  claim  by  way  of  set-off 
or  counterclaim  is  precluded  from  re- 
covering the  balance  in  a  subsequent 
action,  except  where  it  appears  that 
the  original  action  was  brought  before 
a  justice  of  the  peace.  Riddle  v.  Mc- 
Lester-Van  Hoose  Co.  (1906)  145  Ala. 
307,  40  So.  101;  House  v.  Donnelly 
(1913)  7  Ala.  App.  267,  61  So.  18;  Huff 
V.  Broyles  (1875)  26  Gratt.  (Va.)  283. 


Thus,  in  House  v.  Donnelly  (1913) 
7  Ala.  App.  267,  61  So.  18,  it  appeared 
that  the  defendant  had,  in  a  former 
action,  set  up  a  part  of  a  claim  against 
the  plaintiff  as  a  set-off,  and  in  the 
suit  at  bar  attempted  to  avail  himself 
of  the  balance  of  the  claim,  not  pre* 
viously  pleaded,  by  way  of  counter- 
claim. The  court  held  that  under  the 
Alabama  Code  (§  2505)  but  one  suit 
could  be  maintained  when  all  the 
breaches  claimed  had  occurred  at  the 
time  of  the  original  suit,  and,  although 
the  defendant  could  elect  to  plead  his 
claim  as  a  set-off  or  reserve  it  for  a 
future  independent  action,  he  could 
not  split  it  so  as  to  plead  a  part  as  a 
set-off  and  recover  on  the  balance  as 
a  counterclaim  in  a  subsequent  action. 

In  Riddle  v.  McLester-Van  Hoose 
Co.  (1906)  145  Ala.  307,  40  So.  101,  it 
was  held  that  the  plaintiff  could  not 
maintain  an  action  to  recover  the  bal- 
ance over  and  above  a  set-off  which 
he  had  interposed  in  a  former  action, 
the  court  saying:  '*He  was,  of  course, 
not  bound  to  plead  set-off  as  a  defense. 
It  was  entirely  optional  with  him;  but 
having  done  so,  and  offered  evidence 
to  support  his  defense,  and  having  de- 
feated the  plaintiff's  recovery  against 
him,  he  must  be  held  to  a  release  or 
remittitur  of  the  residue  of  his  de- 
mand." 

So,  in  Huff  V.  Broyles  (1875)  26 
Gratt.  (Va.)  283,  wherein  it  appeared 
that  the  plaintiff  sought  to  recover  the 
balancie  of  a  claim  in  his  favor  over 
and  above  an  amount  allowed  to  him 
therein  as  a  set-off  in  a  prior  action^ 
the  court  held  that  he  could  not  re- 
cover, for,  under  the  statute  (Code 
1873,  chap.  168,  §§  5-9),  one  cause  of 
action  could  not  be  split  up  into  two 
or  more. 

IF.  Rule  in  Vermont  fin  to  proceeding  in 

prolHite  9*ourt, 

The  statutes  in  Vermont  require  an 
administrator  of  the  estate  of  a  de- 
ceased person  to  interpose  a  claim  ex- 
isting in  favor  of  the  estate  against  a 
creditor  as  an  offset  to  any  claim  pre- 
sented by  the  creditor,  and  a  failure 
so  to  plead  the  claim  bars  the  right  to 
recover  thereon.  Spaulding  v.  Warner 
(1887)  59  Vt.  646,  11  Atl.  186;  Kenney 
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V.  Howard  (1895)  67  Vt.  375,  31  Atl. 
850. 

In  the  case  last  cited  it  was  said: 
''Commissioners  having  been  appoint- 
ed upon  an  estate,  if  a  creditor  thereof 
exhibits  his  claim  against  it  to  them 
for  allowance,  the  executor  or  admin- 
istrator must  present  all  claims  at  law 
against  such  creditor  in  favor  of  the 
estate  to  the  commissioners  for  allow- 
ance in  offset,  or  must  commence  and 
prosecute  an  action  to  recover  the 
same  against  such  creditor,  as  per- 
mitted by  Rev.  Laws,  §  2131,  before 
the  commissioners  have  acted  upon 
the  claim  of  the  creditor  against  the 
estate;  otherwise  such  claims  of  the 
estate  against  him  are  forever 
barred." 

F.  Rule  wh^t*e  prior  aeti&9t  is  hrought  in 
court  of  JuHtioe  of  peace,  or  other  4ti- 
ferior  court, 

a.  General  rule. 

It  is  provided  by  statute  in  most 
jurisdictions  that  a  defendant  who 
fails  to  interpose  a  set-off  or  counter- 
claim, when  sued  before  a  justice  of 
the  peace,  or  in  an  inferior  court  not 
of  record,  on  a  claim  or  contract,  is 
precluded  from  maintaining  a  subse- 
quent action  thereon. 

Delaware. — Jones  v.  Charles  War- 
ner Co.  (1912)  2  Boyce,  566,  83  Atl. 
131. 

Illinois. — Lathrop  v.  Hayes  (1870) 
57  111.  279;  Quick  v.  Lemon  (1882)  105 
in.  578. 

Montana.— Walter  v.  Cox  (1907)  36 
Mont  20,  91  Pac.  1068. 

New  Jersey. — Righter  v.  Van  Riper 
(1810)  3  N.  J.  L.  715;  Johnson  v.  Pen- 
nington (1835)  15  N.  J.  L.  188. 

New  York.— Douglas  v.  Hoag  (1806) 
1  Johns.  283;  M'Kerras  v.  Gardner 
(1808)  3  Johns.  137;  Serjeant  v. 
Holmes  (1808)  3  Johns.  428;  Baldwin 
V.  Walsworth  (1844)  Hill  &  D.  Supp, 
340;  Greenleaf  v.  Low  (1847)  4  Denio, 
168;  Goldberg  v.  Ziegler  (1905)  92  N. 
Y.  Supp.  777. 

Pennsylvania. — Walsh  v.  Greenwood 
(1810)  2  Pa.  Dist.  R.  64;  Slyhoof  v. 
Flitcraft.  (1831)  1  Ashm.  171;  White 
V.  Johnson  (1833)  2  Ashm.  146;  Her- 
ring V.  Adams  (1843)  5  Watts  &  S. 
459;   Shoup  v.  Shoup    (1850)    15  Pa. 


361;  Armstrong  v.  Johnson  (1883)  2 
Chester  Co.  Rep.  64;  Light  v.  Ringler 
(1885)  1  Pa.  Co.  Ct.  156;  Wills  v. 
Little  (1898)  8  Pa.  Super.  Ct.  100,  42 
W.  N.  C.  404.  See  also  Holden  v.  Wig- 
gins (1832)  3  Penr.  &  W.  469;  Nickle 
v.  Baldwin  (1842)  4  Watts  &  S.  290. 

West  Virginia.— Bo wdish  &  D.  Bros- 
V.  Groscup  (1912)  70  W.  Va.  758,  74 
S.  E.  950. 

Thus,  in  Righter  v.  Van  Riper 
(1810)  3  N.  J.  L.  715,  it  was  contended 
by  the  defendant  that  in  a  prior  action 
brought  by  him  in  a  justice's  courts 
the  plaintiff  failed  to  plead  in  set-off 
the  claim  which  was  made  the  basis 
of  the  suit  at  bar,  and  therefore  he  was 
estopped  from  recovering  upon  his 
claim.  The  court  upheld  the  defend- 
ant's contention,  holding  that  the 
plaintiff  was  barred  by  §§  16  and  17  of 
the  Justice's  Act  from  maintaining  an 
independent  action  on  a  claim  which 
he  had  failed  to  plead  in  set-off  as  re- 
quired. 

And  in  Johnson  v.  Pennington 
(1835)  15  N.  J.  L.  188,  it  was  held  that 
under  a  statute  the  plaintiff  could  not 
maintain  an  action  on  a  claim  which 
was  the  proper  subject  of  a  set-off^ 
and  which  he  failed  to  plead  as  such 
in  a  prior  action  before  a  justice.  The 
court  said:  "Our  statute  is  peremp- 
tory. When  a  party  is  sued,  he  is  not 
at  liberty  to  bring  a  cross  action  for  a 
demand  whic6,  as  in  this  case,  is  the 
subject-matter  of  a  set-off.  The  set- 
off must  be  claimed  as  such,  or  the 
right  to  recover  it  is  barred.  Nor  does 
it  make  any  difference  which  process 
was  first  returnable;  or  which  suit 
first  progressed  to  judgment.  A  dif- 
ferent rule  would  encourage  a  party 
defendant  to  evade  the  wholesome  pro- 
vision of  the  act  to  prevent  the  multi- 
plication of  actions,  and  excite  a 
disgraceful  scramble  for  jurisdic- 
tion." 

So  too,  in  Bowdish  &  D.  Bros.  v» 
Groscup  (W.  Va.)  supra,  wherein  the 
plaintiffs  sued  as  partners  to  recover 
on  a  claim  arising  out  of  a  contract 
made  with  the  defendant,  it  appeared 
that  the  defendant  had  instituted  a 
prior  suit  in  a  justice's  court  to  recov- 
er under  the  same  contract,  and  that 
the  plaintiffs  as  defendants  therein,. 
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did  not  assert  their  claim  as  a  set-off 
or  counterclaim,  although  the  amount 
thereof  was  within  the  jurisdiction  of 
the  justice.  The  court  held  that,  hav- 
ing failed  to  set  up  their  claim  in  the 
suit  before  the  justice  as  a  counter- 
claim, the  plaintiffs  were  precluded 
from  irecovering  in  this  action  by  the 
terms  of  the  statute  (Code  1906,  chap. 
50,  §  55),  which  provides  as  follows: 
*'If  the  defendant,  at  the  time  the 
plaintiff's  action  is  commenced,  has 
any  credit,  or  set-off,  or  counterclaim 
to  allege  in  defense  or  reduction  of 
the  plaintiff's  demand,  and  be  person- 
ally served  with  process  in  the  suit, 
or  appear  and  answer  the  action,  he 
shall  produce  the  same,  with  his  evi- 
dence in  support  thereof,  in  the  cause, 
or  be  forever  precluded  from  main- 
taining any  action  for  the  recovery 
thereof,"  etc.  However,  the  court 
said  by  way  of  dictum  that,  if  the  de- 
fendant's former  action  had  been  in  a 
higher  court,  the  question  as  to  estop- 
pel could  not  have  arisen,  for  under 
'the  general  rule  a  defendant  could 
elect  to  recoup  his  claim  in  an  action 
against  him,  or  maintain  an  independ- 
ent action  against  the  plaintiff. 

In  Lathrop  v.  Hayes  (1870)  57  III, 
279,  wherein  it  appeared  that  the 
plaintiff,  having  a  claim  against  the 
defendant  which  amounted  to  less 
than  |100,  neglected  to  set  up  the  same 
in  a  prior  action  brought  against  him 
by  the  defendant  in  a  justice's  courts 
the  court  held  that,  under  the  statute 
(111.  Rev.  Stat.  1845,  chap.  59,  §  35) 
requiring  that  each  party  shall  bring 
forward  all  demands  and  claims  not 
exceeding  |100  in  a  suit  commenced 
before  a  justice  of  the  peace,  the 
plaintiff,  by  failing  to  assert  his  claim 
as  a  set-off,  was  barred  from  main- 
taining an  independent  action  to  re- 
cover thereon. 

In  Walter  v.  Cox  (1907)  36  Mont. 
20,  91  Pac.  1063,  wherein  it  appeared 
that  the  plaintiff's  cause  of  action  was 
the  proper  subject  of  a  counterclaim 
in  a  prior  action  against  him  in  a 
court  of  a  justice  of  the  peace,  the 
court  held  that  under  the  statute 
(Code  Civ.  Proc.  §§  1524,  1625)  which 
provides  that  in  an  action  in  a  jus- 
tice's court  a  defendant  must  set  up 


all  matters  in  the  nature  of  a  defdnse, 
set-off,  or  counterclaim  coming  witiiin 
the  jurisdiction  of  the  court,  and  upon 
failure  so  to  do  the  defendant,  or  his 
assignee,  is  thereafter  barred  from 
maintaining  an  action  thereon,  the 
plaintiff,  having  failed  to  assert  his 
claim  as  required,  was  effectively 
barred  from  recovering. 

In  Jones  v.  Charles  Warner  Co. 
(1912)  2  Boyce  (Del.)  566,  83  Atl.  131, 
it  was  stated  that  the  statute  (Rev. 
Code  1852,  amended  1893,  p.  744  [14 
Del.  Laws,  chap.  94,  §  8])  required 
that  all  accounts,  demands,  and  causes 
of  action  cognizable  before  a  justice 
of  the  peace,  in  favor  of  a  defendant, 
must  be  pleaded  as  a  set-off,  and  pro- 
vided that  a  failure  to  do  so  should  be 
a  bar  to  a  subsequent  action  thereon. 

Where  it  appeared  that  the  plaintiff 
had  been  sued  by  the  defendant  in  a 
prior  action  before  a  justice  of  the 
peace,  and  failed  to  set  up  his  claim  in 
that  action  as  a  set-off,  although  it 
had  accrued  at  the  time,  it  was  held 
that  the  former  suit  was  a  bar,  as  the 
plaintiff,  as  defendant  in  the  prior  ac- 
tion, was  required  to  assert  his  claim 
by  way  of  set-off  in  an  action  in  a 
justice's  court.  M'Kerras  v.  Gardner 
1(1808)  3  Johns.   (N.  Y.)   137. 

In  Serjeant  v.  Holmes  (1808)  S 
Johns.  (N.  Y.)  428,  wherein  it  ap- 
peared that  two  suits  were  brought 
by  the  same  plaintiff  against  the  same 
defendant  in  a  court  of  a  justice  of 
the  peace,  and  the  defendant  allowed 
the  first  to  proceed  to  judgoient  with- 
out asserting  a  set-off  which  existed 
in  his  favor,  the  court  held  that  the 
omission  was  fatal  to  the  assertion  of 
the  set-off  in  the  second  action,  as  the 
defendant  was  required  to  set  off  his 
claim  in  an  action  in  a  justice's  court, 
at  the  very  first  opportunity. 

In  Greenleaf  v.  Low  (1847)  4  Denio 
(N.  Y.)  168,  wherein  the  defendant 
pleaded  in  bar  of  the  plaintiffs  action 
a  judgment  in  a  prior  action  brought 
by  the  defendant  before  a  justice  of 
the  peace  in  which  the  present  plain- 
tiff was  the  defendant,  the  court  held 
that  the  plea  was  good,  for  the  plain- 
tiff should  have  set  off  his  claim  in  ths 
action  before  the  justice,  and,  having 
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failed  to  do  m,  was  preeluded  firom 
«ver  naintalning  aa  action  thereon. 

And  in  Goldberg  v.  Ziegler  (1906) 
92  N.  T.  Bupp.  777,  the  coart  held 
that  a  plea  of  res  Judicata  was  eetab- 
lished  where  it  waa  shown  that^  in  a 
prior  aetion  in  a  manieipal  eourt^ 
brought  against  the  present  plaintiff 
by  the  defendant  hwein,  the  claim 
which  was  made  the  basis  of  the  plain* 
tiff's  action  was  matter  for  a  counter- 
claim and  should  have  been  there  coin 
aidered  and  determined. 

So  too,  in  Douglas  v.  Hoag  (1806) 
1  Johns.  (N.  Y.)  28a,  the  courts  held 
that  the  defendant's  plea  of  a  former 
action  brooght  by  him  in  a  justice's 
coart»  wherein  plaintiff's  claim  might 
have  been,  but  waa  not,  asserted  as  a 
set-off,  wan  good,  and  that  the  plain- 
tiff could  not  maintain  his  action. 

In  Baldwin  ¥«  Walsworth  (1844) 
HiU  &  D.  Supp.  (N.  Y.)  340,  wherein 
it  appeared  that,  in  a  former  action 
brought  by  the  defendant  before  a  jus- 
tice of  the  peace,  the  plaintiff,  as  de- 
fendant therein,  neglected  to  set  up  by 
way  of  set-off  a  claim  which  was  made 
one  of  the  counts  in  his  subsequent  ac- 
tion, the  court  held  that  the  omisaion 
was  fatal  to  a  subsequent  recovery  on 
the  claim,  for,  under  the  .statute  (2 
Rer.  Stat.  p.  285,  §  57),  a  neglect  to 
assert  a  claim  as  a  setoff  in  a  proper 
case  before  a  justice  of  the  peaee  was 
a  perpetual  bar  to  subsequent  recov- 
ery. 

In  Wills  V.  Little  (1898)  8  Pa. 
Super.  Ct.  100,  42  W.  N.  C.  404,  where- 
in it  appeared  that  in  a  prior  action 
brought  against  the  plaintiff  by  the 
defendant  in  a  justice's  court,  the 
plaintiff  did  not  assert  as  a  set-off  the 
claims  asserted  in  the  case  at  bar  but 
agreed  to  produce  the  claims  before 
the  justice  for  allowance  on  the  judg- 
ment, the  court  held  that  this  was  not 
an  assertion  of  a  set-off  within  ^e 
meaning  of  the  statute  (Act  1810,  §  7) , 
and  that  by  the  terms  of  that  act  the 
plaintiff  was  estopped  from  recovering 
on  his  claims. 

In  White  v.  Johnson  (1838)  2 
Ashm.  (Pa.)  146,  wherein,  although  it 
could  not  be  decided  from  the  facts 
which  of  two  suits  in  justices'  courts 
maintained  against  each  other  by  the 
8  A.L.R.— 47. 


plaintiff  and  defendant,  reepeetLvdy, 
was  prior  in  point  of  time,  ike  court, 
deeming  it  necessary  that  the  question 
be  determined,  in  order  that  difficul** 
ties  respecting  it  could  not  arise 
thereafter,  stated  the  rule  as  follows: 
''Where  one  party  bona  fide  institutes 
proceedings  against  another  for  a 
debt  or  demand  arising  from  contract, 
before  a  justice  of  the  peace,  the  ef- 
fect of  the  commencement  of  such 
proceedings  is  to  give  to  the  justice 
exclusive  jurisdiction  daring  their 
pendency,  not  only  of  the  plaintiff's 
demand,  but  of  aaiy  legal  set-off,  with- 
m  the  jurisdiction  of  the  justice,  the 
defendant  may  have.  Such  seiroff  it 
la  the  imperative  duty  of  the  defend- 
ant to  eidiibit,  under  the  peril  of  the 
forfeiture  of  his  claim  for  his  con- 
tumacy in  neglecting  or  refusing  to 
present  it  on  hearing." 

Likewise  in  Armstrong  v.  Johnson 
(1888)  2  Chester  Co.  Sep.  (Pa.)  64, 
the  court  held  that  it  was  adinisaible 
en  the  part  of  the  defendant  to  show 
by  parol  that  the  court  had  no  juris^ 
diction  of  the  plaintiff's  claim,  by  rea^ 
son  of  the  fact  that  he  was  barred  * 
from  maintaining  an  action  thereon  by 
having  omitted  to  assert  the  same  as  a 
setoff  in  a  previous  suit  before  a  jus- 
tice. 

In  Slyhoof  v.  Flitcnift  (1831)  1 
Ashm.  (Plu)  171,  the  plaintiff  issued 
summons  shortly  after  having  been 
served  with  a  summons  in  an  action 
brought  by  the  defendant  against  him 
in  a  juatice's  court,  and  it  appeared 
that  the  plaintiff's  claim  was  the  prop- 
er subject  of  a  set-off  in  the  suit  in 
justice's  court  The  court  held  that 
he  was  estopped  from  maintaining 
his  action,  as  his  claim  should  have 
been  asserted  as  a  set-off  in  the  prior 
action.  ' 

So,  in  Herring  v.  Adams  (1848)  G 
Watts  ft  S.  (Pa,)  469,  wherein  it  ap- 
peared that  the  plaintiff  did  not  assert 
his  claim  as  a  setoff  in  a  prior  action 
against  him  in  a  justice^s  court,  al- 
though the  claim  arose  sk  contntctu, 
And  waa  within  the  jurisdiction  of  the 
justice,  the  court  held  that  under  the 
Act  of  Assembly  of  1810  the  plaintiff 
was  barred  from  recovering  on  hiai 
claim.  -  *-  1 
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Uiutar  the  act  mcntioKed  in  the  pr#- 
cedinfr  para^^apk  where  it  appeared 
that  the  embjeot  of  a  plaintiiTs  claiaa 
was  proper  matter  for  a  Bet*-off,  which 
he  emitted  to  auert  when  sued  by  the 
defendant  in  a  justiee's  court,  the 
court  held  that  the  a^iott  wee  proper- 
ly dismiseed.  Light  v.  Ringler  (1886) 
1  Pa.  Co.  Ct.  IM. 

And  in  Shoup  v.  Shonp  (18S0)  18 
Pa.  861,  an  actioa  by  an  employer  to 
recover  damagee  oecaaioned  by  a 
breach  of  contract  of  employnent  bir 
the  defendant,  it  en^ared  that  the 
defendant  had  brouflht  suit  before  a 
justice  of  the  peace  and  obtained  a 
judgment  against  the  employer  for 
salary  due  him.  The  oenvt  held,  luider 
the  same  act,  that  the  judgment  ren- 
dered by  the  joatice  was  a  bar  to  the 
action,  aa  the  plaintiff,  being  defend- 
ant therein,  was  required  to  plead  hie 
claim  in  set-off,  and,  not  having  done 
so,  was  barred  from  eiJMMauently  re- 
covering on  it. 

Under  the  sane  act,  in  Walsh  v. 
Greenwood  (1810)  2  Pa.  Dist.  R.  64, 
wherein  it  appeaved  that  the  defend- 
ant attempted  to  set  off,  in  an  action 
in  replevin,  a  claim  which  he'  had 
emitted  to  assert  aa  a  set-ofl  in  a  pnor 
action  to  recevev  vents,  brouiiht 
against  him  in  a  justice's  court,  tha 
court  held  that  he  was  precluded  from 
doing  so  by  the  terms  of  the  stailttte. 
'  See  also  Nioikle  v.  BaMwin  (1842) 
4  Watts  A  S.  (Pa.)  2M,  wherein  it  was 
said  that  a  case  in  daangee  net  mtr 
ceeding  $100,  arising  ex  eonteaetu  and 
capable  of  liquidatiea  by  a  legal 
standard,  fell  whlnn  the  Defalcation 
Act,  as  well  as  within  the  express 
terms  of  §  7  of  the  Act  of  March  20, 
1810,  which  provides,  in  part,  that 
"the  <^«ndant  ia  required  in  a  suit 
before  a  justice  of  the  peace,  on  pain 
of  being  forever  barred,  to  set  off  his 
demand,  whether  founded  on  bondt 
note^  penal  or  single  bill,  writing  ob- 
ligatory,  book  acoeunt,  or  damage  on 
assumplien.^ 

See  also  Holden  v.  Wiggins  (1883) 
8  Penr.  ft  W.  (Pa.)  488,  wherein  it 
was  said  of  the  same  staAutei  "Uihder 
the  7th  section  of  this  act,  jnatices  are 
also  authorized  and  requited  to  take 
cognizance  of  any  demand  of  the  de- 


fententi  feunded  'upon  bond^  note^ 
penai  or  sinjtfe  bilU  written  oUigationf 
book  account  or  daraa,99S  on  assump- 
tion, amflist  the  plaintiff,  which  shall 
net  egceed  one  huadred  dollars,'  and 
whkh  sh*ll  be  offered  by  the  defend- 
ant as  a  a^k-ott  against  the  plsJntiff'a 
demand.  And  it  is  thereby  also  de- 
darcMd  that  if  the  defeadaiit  have  such 
a  dMoand,  but  refuse  or  neglect  to  set 
it  off,  he  shall  be  forever  barred  frem 
reeaveriv  it*'* 

h.  lAtnitaUan  of  rtUe» 

i.  Olmifn  for  unU^i^Utted  dameaee. 

As  the  rule  requiring  a  defendant 
to  plead  a  claim  by  way  of  set-off  or 
counterclaim  in  an  action  before  a 
justice  of  the  peace,  or  in  an  inferior 
court,  is  purely  statutory,  it  must  be 
strictly  construed,  and  the  courts  have 
so  limited  it  to  actions  on  contract 
only,  and  where  the  defendant's  claim 
is  for  unliquidated  damages,  the  par- 
ty, in  whose  favor  the  claim  exists,  is 
not  precluded  from  recovering  upon 
the  same,  or  the  balance  over  and 
above  the  jurisdiction  of  the  lower 
court,  in  a  subsequent  independent 
action/  Bnsh  v.  Kindred  (1868)  20 
m.  98;  Cooper  v.  Crane  (1827)  9  N.  J. 
L.  178;  Babeock  v.  Peck  (1847)  4 
Denie  (N.  Y.)  292;  Cook  v.  Moseley 
(1886)  18  Wend.  (N.  Y.)  277;  Welch 
V.  Haielton  (1867)  14  How.  Pr.  (N. 
Y.)  97;  Davis  v.  Aikin  (1895)  85  Hun» 
554,  88  N.  Y.  Supp.  108;  Clift  v.  Mercer 
(li08)  79  App.  Div.  869,  79  N.  Y. 
Supp.  622;  White  v.  Curtis  (1905)  49 
Misc.  50,  98  N.  Y.  Supp.  319,  18  N.  Y. 
Anno.  Cas.  117. 

In  Cooper  v.  Crane  (1827)  9  N.  X 
Ih  US,  an  action  against  the  executors 
under  the  will  of  a  deceased  party,  to 
recover  damages  for  the  cutting  and 
removing  of  timber  from  the  plain- 
tiff's premises  by  the  testator  during 
hie  lifetime,  and  on  a  second  count  to 
recover  for  payments  made  for  the 
testator  by  the  plaintiff  as  surety  on  a 
nele,  it  appeared  that  in  a  prior  action 
in  a  justice's  court,  the  clainui  which 
were  made  the  basis  of  the  action 
were  not  pleaded  in  set-off,  and  the 
defendants  contended  that  this  omis- 
sion so  to  plead  precluded  a  recovery. 
The  court  held  that,  as  the  damages 
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under  the  firet  eoust  for  the  cutting  of 
timber  were  unliquidated*  the  claim 
thereon  wae  not  the  proper  subject  of 
a  Bet-o0»  in  an  action  before  a  justice 
of  the  peace;  but  that»  aa  to  the  sec* 
end  count  for  mwey  had  and  veeeived* 
it  was  the  proper  subject  of  a  set-e||» 
and,  it  appearing  that  it  did  not  exceed 
the  jurisdictional  limits  of  the  jiistiee, 
should  have  been  asserted  as  a  set-efl# 
failing  which  the  plaintiff  was  pse* 
eluded  from  maintaining  an  action  to 
recaver  upon  it,  under  the  terms  of 
§  15  of  the  Revised  Lawe»  page  683>  ta 
the  following  effect:  'If  any  defend* 
aat  neglect  or  refuse  to  deliver  a  copgr 
of  hja  or  her  account  or  state  of  de*- 
mand  against  such  plaintiff,  he  ov  she 
shall  forever  thereafter  be  pyeeluded 
fnm  haviaag  or.  maintaining  any  ac* 
tien  ler  soeh  aecouni  or  daman4»  or 
from  setting  off  the  same  in  any  fu* 
ture  suit.  Provided  always,  that 
where  the  balance  found  to  be  due  to 
such  defendant  exceeds  the  sum  of  one 
hundred  dollars,  then  the  said  defend- 
ant shall  not  be  precluded  from  recov*> 
ering  his  *  or  her  account  or  demand 
against  such  plaintiff  in  any  other 
court  of  record  having  cognizance  of 
the  sfime** 

In  Bush  V.  Kindred  (1858)  20  IlL 
98,  it  was  held  that  a  party  sued  in  a 
court  of  a  justice  of  the  peace  was  not 
required  to  set  off  a  claim  for  unliqui- 
dated damages,  the  court  saying:  "If 
such  damages  might  be  so  set  off,  it 
would  be  to  invest  justices  of  the 
peace  with  jurisdiction  over  questions 
involving  title  to  real  estate,  and  com- 
pel parties  to  litigate  all  their  rights, 
of  every  nature  and  kind,  in  one  ac- 
tion, which  would  result  in  great  in- 
justice and  endless  confusion.  .  •  . 
It  is  manifest  that  the  legislature 
never  intended  to  confer  such  juris- 
diction upon  justices  of  the  peace,  and 
thereby  produce  such  results^" 

In  Welch  v.  Hazelton  (1857)  14 
How.  Pr.  (N.  TO  97,  the  defendant 
pleaded,  in  abatement  of  the  plain- 
tiff's right  to  recover,  a  prior  action 
before  a  justice  of  the  peace  in  which 
the  plaintiff,  as  defendant  therein,, 
should  have  asserted  his  claim  as  a 
set-off.  The  court  held  that  the  plea 
was  insufficient,  as  it  did  not  4iow 


whether  the  fdaintiff's  elaim  was  for 
liquidated  or  unliquidated  damages. 

Where  it  appeared  that  the  plain- 
tiff in  an  action  to  recover  daimaaes 
caused  by  a  breach  of  warrants?  under 
a  contract  for  the  aale  of  a  horse  had 
not  pleaded  his  elaim  aa  a  set-off  in 
a  prior  action  instituted  by  the  de- 
fendant before  a  justice  of  the  peace 
to  recover  the  nurohase  price  ^  the 
horse,  the  oourt  held  that  the  failure 
to  assert  the  claim  as  a  set-off  was 
no  bar  to  a  recovery,  since  the  claim 
was  unliquidated,  and  tiierefore  could 
not  have  been  interposed  as  a  set-off 
in  an  action  in  a  justice's  court.  2 
Rev.  Stat.  234,  28«,  §9  60,  57.  It  was 
held  further  that,  conceding  the  claim 
could  have  been  set  up  in  mitigation 
of  damages,  the  party  was  not  bound 
to  do  so,  and  was  not  prejudiced  by 
the  omissidn.  Cook  v.  Meseley  (1835) 
18  Wend.  (N.  Y.)  27T. 

In  Davis  v.  Aikin  (1895)  86  Hun, 
654,  88  N.  T.  Supp.  108,  an  action  to 
recover  the  value  of  professional  serv- 
ices rendered  by  the  plaintiff  to  the  de- 
fendant as -the  latter^s^  attorney,  it  ap- 
peared that  the  defendant  had  brought 
a  prior  action  in  a  justice's  court 
against  the  plaintiff  to  recover  for  an 
alleged  conversion,  and  that  the  plain- 
tiff had  not  pleaded  his  demand  as  a 
counterclaim  therein.  The  court  held 
that  the  statute  (Clode  Civ.  Proc.  S 
2947),  prevfAng  that  the  failure  of  a 
defendant,  in  an  action  to  recover 
upon,  or  for,  a  breach  of  contract  in 
a  justice's  court,  to  interpose  a  coun- 
terclaim existing  In  his  favor,  forever 
precluded  the  maintenance  of  an  ac- 
tion thereon,  applied  only  to  actions 
on  contract. 

In  Clift  V.  Mercer  (1908)  79  App. 
Piv.  869,  79  N.  Y.  Supp.  622,  an  action 
l^  the  plaintiff  to  recover  for  money 
expended  by  him  in  the  purchase  of  a 
team  for  the  defendant's  testator,  it 
appeari&d  that  in  a  prior  action  in  a 
municipal  court  against  the  plaintiff 
to  recover  the  possession  of  the  team, 
he  did  not  file  his  claim  as  a  counter- 
claim. The  court  held  that  the  stat- 
ute (Code  Civ.  Proc.  §  2947),  requiring 
a  defendant  to  plead  his  counter- 
claim in  a  justice's  court,  the  pro- 
cedure in  which  applied  to  the  mu- 
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nicipal  court  of  Syracuse,  was  limited 
specifically  to  actions  "to  recover  dam" 
ages  on  or  for  a  breach  of  contract." 

In  White  v.  Curtis  (1905)  49  Misc. 
50,  18  N.  Y.  Anno.  Cas.  117,  98  N.  Y. 
Supp.  319,  wherein  it  appeared  that 
the  plaintiff  failed  to  file  a  counter- 
claim in  a  prior  action  brought  against 
him  in  a  justice's  court  for  a  certain 
demand,  the  court  held  that  he  was 
not  thereby  estopped  from  maintaining 
this  proceeding  to  recover  thereon. 

2,  CUUm  di»uii99ed  or  aJHindoned  "before 

justice. 

In  New  York,  it  has  been  held  that 
where,  in  an  action  before  a  justice  of 
the  peace,  a  claim  available  as  a  set- 
off or  counterclaim  is  interposed  as 
such,  but  before  judgment  is  rendered, 
the  claim  is  withdrawn  or  dismissed* 
the  judgment  is  no  bar  to  a  subse- 
quent suit  to  recover  on  the  claim. 
Fhinney  v.  Earl  (1812)  9  Johns.  (N. 
Y.)  352;  Ives  v.  Goddard  (1857)  1 
Hilt.  (N.  Y.)  434;  Lord  v-  Ostrander 
(1864)  48  Barb.  (N.  Y.)  337.  Com- 
pare Lawrence  v.  Houghton  (1809)  5 
Johns.  (N.  Y.)  129. 

In  Phinney  v.  Earl  (N.  Y.)  supra, 
wherein  the  defendant  pleaded  a  for- 
mer action  in  a  justice's  court,  in 
which  the  claim  sued  on  by  the  plain- 
tiff should  have  been  set  up  by  way  of 
set-off,  it  appeared  that  in  that  action 
the  plaintiff  attempted  to  assert  his 
claim  as  a  set-off,  but  that  it  was  dis- 
missed on  the  defendant's  motion. 
The  court  held  that  the  former  action 
constituted  no  bar  to  this  suit,  since 
the  defendant  could  not  plead  the  ne- 
cessity of  the  claim  being  asserted  as 
a  set-off  in  the  prior  action  when  he 
had  objected  to  its  admissibility. 

In  Lord  v.  Ostrander  (1864)  43 
Barb.  (N.  Y.)  337,  wherein  it  appeared 
that  the  plaintiff  was  defendant  in 
a  prior  suit  before  a  justice  of  the 
peace  and  did  not  set  up  his  demands 
as  a  set-off,  but  that  the  justice  dis- 
missed the  former  proceeding  against 
the  remonstrance  of  the  defendant, 
the  court  held  that  while  the  statute 
(2  Rev.  Stat.  283,  236,  §  57)  required 
the  defendant  to  interpose  and  avail 
himself  of  his  claim  in  an  action  be- 
fore the  justice,  or  suffer  a  forfeiture 
of  the  same  for  omission  so  to  plead  it, 


nevertheless  the  effect  of  the  prior  ac- 
tion as  a  bar  was  obviated  by  its  dis- 
missal before  issue  was  joined. 

Where  it  appeared  that  in  a  prior 
action  in  a  justice's  court  the  claim  of 
the  plaintiff,  as  defendant  therein,  was 
offered  as  a  set-off,  bvt  was  properly 
excluded  by  the  justice,  the  court  held 
that  the  former  action  constituted  no 
bar.  Ives  v.  Goddard  (1857)  1  Hilt. 
(N.  Y.)  434. 

But  compare  Lawrence  v.  Houghton 
(N.  Y.)  supra,  therein  the  court  held 
that  a  prior  judgment  rendered  in  an 
action  in  a  justice's  court,  against  the 
plaintiff  as  defendant  therein,  where 
he  offered  to  set  off  the  claim  which 
was  made  the  basis  of  the  suit  at  bar, 
but  the  same  was  ruled  out  by  the  jus- 
tice, nevertheless  eonstituted  a  bar  to 
the  maintenance  of  this  salt  on  the 
claim. 

3»  CUUm  against  party  not   litigant  in 

prior  action. 

The  rule  requiring  a  defendant  to 
plead  a  claim  by  way  of  set-off  or 
counterclaim  in  an  action  before  a  jus- 
tice of  the  peace  has  been  held  not  to 
apply  where  the  claim  exists  against 
a  party  not  a  litigant  in  the  action. 
Culver  V.  Barney  (1835)  14  Wend. 
(N.  Y.)  161;  Compton  v.  Green  (1853) 
9  How.  Pr.  (N.  Y.)  228. 

Thus,  in  Compton  v.  Green  (N.  Y.) 
supra,  it  was  held  that  a  defendant  in 
a  justice's  court  action  was  not  re- 
quired by  the  statute  (2  Rev.  Stat.  234, 
235,  §  52)  to  plead  a  claim  in  set-off, 
where  it  appeared  that  the  claim  con- 
sisted of  a  demand  against  two  par- 
ties, one  only  of  whom  was  a  plaintiff 
in  the  action  before  the  justice;  and 
therefore  the  pendency  of  the  former 
suit  constituted  no  bar  to  the  inde- 
pendent action  brought  by  the  defend- 
ant against  both  parties  liable  on  his 
claim. 

So,  in  Culver  v.  Barney  (N.  Y.)  su- 
pra, it  appeared  that  the  claim  which 
was  made  the  basis  of  the  suit  at  bar, 
existed  against  two  parties,  and  that  in 
a  former  action  in  a  justice's  court 
brought  by  one  of  the  parties,  the 
plaintiff,  as  defendant  therein,  did  not 
assert  his  claim  as  a  set-off.  The  court 
held  that  he  was  not  required  to  do 
so,  since,  under  the  statute  requiring 
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the  pleading  of  a  set-off  in  an  action 
in  justice's  court  (2  Rev.  Stat  234,  .§ 
60,  subd.  7),  the  demands  which  a  de- 
fendant must  set  off  are  demands 
against  the  plaintiff  in  the  action,  and 
not  against  the  plaintiff  and  another 
pevBon,  either  jointly  or  severally* 

4,  Meeovery  of  balance  of  claim  in  exc€$9 
of  jttstice's  jurisdiction. 

Where,  in  an  action  before  a  justice 
of  the  peace,  a  claim  available  as  a 
set-off  or  counterclaim  exceeds  the 
jurisdiction  of  the  court,  the  defend- 
ant, in  whose  favor  the  claim  exists, 
may  subsequently  maintain  an  action 
to  recover  the  balance  of  his  claim 
over  and  above  the  sum  of  the  court's 
jurisdiction. 

United  States.  —  Canton-Hughes 
Pump  Co.  V.  Llera  (1914)  131  C.  C.  A. 
387,  215  Fed.  79,  affirming  (1913)  123 
C.  C.  A.  397,  205  Fed.  209. 

GeiNrgia^ — Moon  v.  Stames  (1916) 
17  Ga.  App.  679,  87  &  S,  1091. 

New  Jersccr^— S^ey  ▼*  Wms  (1885) 
47  N.  J.  L.  187;  State,  Clancy,  Prose- 
cutor, V.  Neumeyer  (1889)  61  N.  J.  L. 
299, 17  Atl.  154;  Harrison  v.  Dickerson 
(1916)  89  N.  J.  L.  712,  99  Atl.  S25. 

New  Ym*. — ^Babcock  v.  Peck  (1847) 
4  Denio,  292;  Meyerhoffer  v.  Baker 
(1907)  121  App.  Div.  797,  106  N.  Y. 
Supp.  718;  Rundlett  A  Reynolds  v. 
Whitall  (1912)  76  Misc.  456,  135  N. 
Y.  Supp.  697 ;  ^Gast  Forty-eixth  Street 
Realty  Corp.  v.  Max  Gutschneider 
(1918)  103  Misc.  491,  170  N.  Y.  Supp. 
374;  Silberstein  v.  Begun  (1919)  107 
Misc.  395,  176  N.  Y.  Sopp.  558. 

Ohio.— Devinny  v.  Jelly  (1817)  Tap- 
pan,  127;  Lancaster  Ohio  Mfg.  Co.  v. 
Colgate  (1861)  12  Ohio  St  844. 

Penmylvaniai^ — Simpson  v.  Lapsley 
(1846)  3  Pa.  St.  459;  GiUum  t.  Kahn- 
weUer  (1898)  2  Pa.  Diet.  R.  656. 

Tezas^r— Dixon  v.  Watson  (1909)  152 
Tex.  Civ.  App.  412, 116  S,  W.  100. 

In  Canton-Hughes  Pump  Co.  v. 
liera  (1914)  131  C.  C.  A.  387,  215  Fed. 
79,  affirming  (1913)  123  C.  C.  A.  397, 
205  Fed.  209,  the  oourt  construed  §  157 
of  the  Municipal  Cknirt  Act  of  New 
York,  which  reads  as  follows :  '^Where 
defendant  has  a  counterclaim  which  is 
in  excess  of  the  amount  of  the  jurish 
diction  in  this  court,  the  eounterclaim 


may  be  interposed,  and  ii^  the  event 
of  judgment  being  rendered  in  de- 
fendant's f«f?or^  sustaining  s^d  coun- 
terclaim, said  judgment  shall  not  be 
for  any  larger  eum  in  any  event  than 
the  sum  of  which  the  court  has  juris- 
diction, exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to 
estop  such  a  defendant  from  bringing 
an  action  against  the  plaintiff  for  the 
difference  between  the  sum  of  the 
court's  jurisdiction  and  the  sum 
claimed  by  said  defendant  to  be  due, 
unless  the  judgment. shall  state  that 
the  sum  awarded  by  the  judgment  is 
the  whole  amount  found  to  be  due.'' 
It  was  held  that  the  act  expressly  al- 
lowed the  maintenance  of  a  siTbse- 
quent  suit  to  recover  the  balance  of 
a  counterclaim  over  and  above  the 
sum  of  which  the  municipal  court  had 
jurisdiction. 

In  East  Forty-Sixth  Street  Realty 
Corp.  V.  Max  Gutschneider  (1918)  103 
Misc.  491,  170  N.  Y.  Supp.  874,  where- 
in it  appeared  that,  in  a  former  action 
in  a  municipal  court,  the  defendant 
had  pleaded  in  counterclaim  an 
amount  due.  on  a  cause  of  action  in 
excess*  of  the  jurisdiction  of  that 
.court,  it  was  held  that  he  was  not  pre- 
cluded, from  asserting  the  balance  of 
his  claim  as  a  counterclaim  in  a  sec- 
ond suit  brought  against  him  by  the 
same  plaintiff.  The  court  said:  "It 
is  plain,  however,  that  where  a  coun- 
terclaim is  interposed  to  a  cause  of 
action  in  a  court,  thd  jurisdiction  of 
which  is  limited  in  amount,  or  in  a 
proceeding  in  which  no  affirmative 
judgment  can  be  granted  in  respect 
of  the  counterclaim,  .  .  .  the  de- 
fendant may  avail  of  the  excess  or  sur- 
plus of  the  counterclaim  above  the 
plaintiff's  claim  in  the  first  action, 
and  interpose  the  same  as  a  defense 
or  counterclaim  in  the  second." 

In  Sundlett  &  Reynolds  v.  Whitall 
(1912)  76  Misc.  456,  185  N.  Y.  Supp. 
697,  in  answer  to  the  plaintiff's  suit 
in  a  municipal  court,  the  defendant 
pleaded  a  counterclaim  for  an  amount 
within  the  jurisdiction  of  the  court, 
and  it  appeared  that  another  action 
was  pending  by  the  defendant  against 
the  plaintiff,  to  recover  the  balance  of 
his  claim.     The  court  held  that  he 
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cottid  reefer  the  balance  above  his 
counterclaim. 

So,  in  Silberstein  y.  Btgnn  (1919) 
107  Miec.  896,  176  N.  T.  Supp.  558, 
wherein  the  plaintiff  soufrht  to  re- 
cover damages  for  the  defendants' 
breach  of  contract,  it  appeared  that 
the  defendants  had  instituted  an  ac- 
tion in  a  municipal  court  against  the 
plaintiffs,  to  recover  for  goods  sold 
and  delivered,  and  that  the  plaintiffs 
had  interposed  a  counterclaim  based 
on  their  cause  of  action,  for  a  sum  in 
excess  of  $1,000,  the  jurisdiction  of 
the  justice,  but  that  the  justice  fixed 
their  damage  at  $1,000.  The  court 
held  that  while  the  plaintiffs  were 
forced  into  the  municipal  court  by  the 
commencement  of  the  action,  they 
were  not  required  to  litigate  their 
claim  for  damages,  which  exceeded 
the  justice's  jurisdiction,  but  might 
have  set  it  up  as  an  offset,  and  thus  re- 
served the  right  to  institute  an  action 
for  their  damages  in  a  court  of  more 
ample  jurisdiction;  but  having  inter- 
posed the  cause  of  action  as  a  coun- 
terclaim they  were  bound  by  the  re- 
sult of  the  justice's  judgment. 

In  Babcock  v.  Peck  (1847)  4  Denio 
(N.  Y.)  292,  the  court  held  that  where 
it  appeared  that  the  plaintiff's  cause 
of  action  for  a  liquidated  sum  exceed- 
ed the  jurisdiction  of  a  justice's  court, 
he  was  not  required  to  plead  it  in  a 
former  action  in  that  court  as  a  set-off. 
2  Rev.  Stat.  236,  §§  67,  58,  subd.  1. 

In  Sipley  v.  Wass  (1886)  47  N.  J. 
L.  187,  the  court  construed  the  24th 
section  of  the  Justice's  Court  Act, 
which  reads  as  follows:  "If  any  de^ 
fendant  neglect  or  refuse  to  deliver  a 
copy  of  his  or  her  account  or  state  of 
demand  against  such  plaintiff,  he  or 
she  shall  forever  thereafter  be  pre- 
cluded from  having  or  maintaining 
any  action  for  such  account  or  de- 
mand, or  from  setting  off  the  same  in 
any  future  suit:  Provided  always,  that 
where  the  balance  found  to  be  due  to 
such  defendant  exceeds  the  sum  of  one 
hundred  dollars,  then  the  said  defend* 
ant  shall  not  be  precluded  from  re- 
covering his  or  her  aceoust  or  demand 
against  such  plaintiff  in  any  oth^ 
court  of  record  having  cognizance  of 
the  same/'    It  was  held  that  a  plain- 


tiff was  not  precluded  from  recovering 
on  a  claim  which  he  omitted  to  inter- 
pose as  a  set-off  when  previously  saed 
by  the  defendant  in  a  justice's  eonrt, 
where  he  showed  that  the  balance  due 
him  exceeded  $100. 

In  State,  Clancy,  Prosecutor,  v.  Nen- 
meyer  (1889)  51  N.  J.  L.  299,  17  Atl. 
164,  the  court  said:  'If  the  defend- 
ant has  a  set-off,  and  when  used  in  a 
justice's  court  shall  neglect  or  refuse 
to  deliver  a  copy  of  his  or  her  account 
or  state  of  demand  against  the  plain- 
tiff, he  shall  be  precluded  from  suing 
for  said  account:  Provided,  that  where 
the  balance  found  to  be  due  to  the  de- 
fendant exceeds  |100,  then  the  de- 
fendant shall  not  be  precluded  from 
recovering  his  demand  in  any  court 
Rev.  p.  544,  §  24."  The  case,  however, 
did  not  involve  circumstances  under 
which  a  prior  defendant  might  have 
pleaded  in  set-off,  for  it  appeared  that 
tbe  former  action  was  brought  in  a 
justice's  courty  wherein  the  defendant 
attempted,  unsaceessfuHy,  to  file  a 
claim  in  set-off  which  fiar  exceeded  the 
jurisdiction  of  the  justice. 

In  Harrison  v.  Dickerson  (1916)  89 
N.  J.  L.  712,  99  Atl.  326,  the  court  held 
that  §  26  of  the  Small  Cause  Act  of 
1908  (Revision)  did  not  change  the 
rule  as  laid  down  in  Sipl^  v.  Wass 
(N.  J.)  supra;  and  that  failure  to 
plead  a  set-off  or  coontendaim  eocceed- 
ing  the  jurisdiction  of  a  justice's  court 
constituted  no  bar  to  a  snbsequent  in- 
dependent action  to  recover  on  the 
claim. 

In  Meyer hoffer  v.  Baker  (1907)  121 
App.  Div.  797,  106  N.  Y.  Sopp.  718,  an 
action  to  recover  damages  occasioned 
by  the  fraudulent  misrepresentatioiis 
of  the  defendant,  made  to  induce  the 
plaintiff  to  become  a  lessee  of  prem- 
ises, it  appeared  that  the  defendant 
had  successfully  maintained  a  prior 
action  for  summary  dispossesaioa  in 
a  municipal  court  wherein  the  plain- 
tiff did  not  plead  her  claim.  The  court 
held  that,  as  it  appeared  that  plain- 
tiff's claim  was  for  more  than  $500, 
the  limit  of  the  jurisdiction  of  the  mu- 
nicipal court  (Laws  1902,  chap.  580, 
S  1,  subd.  18,  §  157),  she  had  suflleient 
reason  for  not  setting  up  as  a  coun- 
terclaim therein  the  claim  asserted  in 
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tbe  later  aelfon^  and  the  prior  fro- 
ceedingSy  therifore,  coiwtitated  ao 
bar. 

Ib  Derinny  v.  Jelly  (1817)  Tapy^n 
(Ohio)  127,  wherein  It  was  conlMded 
that  the  plaintiff  was  barred  infm  re« 
eovwrinir  on  his  claim  for  work,  labor, 
and  Bwrices,  because  of  failure  to 
plead  the  smae  as  a  set-off  in  a  prior 
action  brought  in  a  justice's  court  by 
the  present  defendant  airainst  the 
plaintiff,  the  court  held  that,  as  it  ap- 
peared that  the  plaintiff's  claim  ex- 
xreeded  in  amount  ^e  jurisdictional 
Hmits  of  the  justice,  he  was  not  re- 
quired to  plead  the  same  as  a  set-off 
in  the  action  in  the  inferior  court,  and 
his  failure  to  do  so  did  not  preclude 
a  recovery. 

So,  in  Lancaster,  Ohio  Mfsr.  Co.  v. 
Colgate  (1861)  12  Ohio  St.  344,  where- 
in it  appeared  that  the  defendant  in 
a.  former  action  in  a  justice's  court  at- 
tempted, without  success,  to  plead  as 
a  counterclaim  a  demMid  in  his  f arer 
for  a  sum  far  in  excess  of  the  jurisdic- 
tion of  the  justice,  the  court  held  that 
the  amount  being  beyond  tbe  limit 
which  he  could  recover  in  the  prior  ac- 
tion the  failure  to  set  up  the  claim  as 
a  counterclaim  could  constitute  no  bar 
to  a  recovery  thereon  in  a  subsequent 
action,  in  a  court  having  jurisdiction 
to  grant  the  relief  sought. 

In  Simpson  v.  Lapsley  (1846)  8  Pa. 
St.  4ISd,  the  court  held  that  the  plain- 
tiff was  not  estopped  from  recovering 
any  part  of  his  claim,  because  it  was 
not  offered  as  a*set-off  before  a  jus- 
tice, when  previously  sued  by  the  de- 
fendant, saying:  "If  the  present 
plaixitilTs  demand  against  the  plain- 
tiff in  the  other  suit  was  over  |100, 
he  was  not  bound  to  submit  any  por- 
tion of  it  to  the  jurisdiction  of  the 
justice,  or  sever  it  into  parts  for  the 
purpose  of  set-off.  Besides,  suppose 
he  was  bound  to  take  some  item  of  thie 
account  or  demcmd,  which  he  then 
claimed  against  the  present  defend- 
ant, and  set  it  off  against  the  claim  of 
the  plaintiff  in  that  suit,  can  the  de- 
fendant in  this  case,  or  the  jury,  or  the 
eourt,  select  the  one  he  was  bound  to 
4Mt  off  7  The  act  of  assembly  only  re- 
<quires  a  defendant  to  make  his  set-off. 


When  his  demand,  etc.,  shall  not  ex- 
ceed flOO.'^ 

In  <7ilt«m  V.  Kahnweiler  (1893;  C. 
P.)  2  Pe.  Diet  R.  666,  Wherein  it  ap- 
peared that  the  plaintiff's  claim  was  in 
excess  of  the  jurisdiction  of  a  justice 
of  the  peace,  the  conri;  held  that  his 
failure  to  set  it  off  in  a  prior  suit  be- 
fore a  jMtice  did  not  preclude  him, 
under  the  statute  (art.  1810,  §  7) ,  from 
maintaining  a  subsequent  independent 
action  to  recover  thereon. 

In  Dixon  v.  Watson  (»69)  62  Tex. 
Civ.  App.  412, 116  S.  W.  100,  an  action 
by  the  plaintiff,  as  tenant,  against  the 
defendant,  his  landlord,  for  a  breach 
of  the  lease,  it  appeared  that  the  land- 
lord had  instituted  a  prior  action 
against  the  tenant  on  the  lease  in  a 
county  court,  and  in  that  action  the 
tenant  did  not  assert  his  claim  as  a 
set-off  for  the  reason  that  it  exceeded 
the  jurisdiction  of  the  court.  The 
court  held  that  the  plaintiff  was  not 
bound  to  plead  his  set-off  in  the  coun- 
ty court  action,  bat  had  the  right  to 
decline  to  do  so  and  maintain  an  in- 
dependent action  thereon. 

VI.  Bvle  in  Arloan9aB» 

In  Arkansas,  an  irreconcilable  dif- 
ference of  opinion  exists  on  the  ques- 
tion whether  a  prior  action  in  which 
a  claim  might  have  been  interposed 
as  a  set-off  or  counterelaim  is  a  bar 
to  a  separate  or  independent  action 
thereon.  But  three  cases  have  been 
found  in  this  jurisdiction  in  which  the 
question  im&  been  raised,  two  of  which 
held  that  the  prior  action  is  a  bar  to 
a  recovery  on  the  claim,  and  the  third 
holding  directly  to  the  contrary.  Beaty 
V.  Johnston  (1899)  66  Ark.  529,  52  S. 
W.  129.  Compare  Hughes  v.  Sebastian 
County  Bank  (1917)  129  Ark.  218,  195 
S.  W.  364;  Turley  v.  Gorman  (1918) 
188  Ark.  473,  202  S.  W.  822. 

In  Beaty  v.  Johnston,  supra,  it  was 
held  that  where  a  parfcy  has  a  claim 
which  might  properly  have  been  the 
subject  of  a  set-off  in  a  prior  action, 
the  failure  to  use  it  as  such  does  not 
bar  a  subsequent  action  to  recover 
thereon. 

But  compare  Hughes  v.  Sebastian 
County  Bank  (1917)  129  Ark.  218,  196 
S.  W.  864;  wherein  it  appeared  that 
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the  plaintiff,  who  waa  the  maker  of  a 
note  held  by  the  defendant  bank,  had 
neglected,  in  a  prior  action  on  the 
note,  to  set  up  by  way  of  counterclaim 
or  set-off  the  inq;>roper  handling  of  his 
collateral  by  the  bank,  by  reason  of 
which  he  sustained  a  loss.  In  an  ac- 
tion to  recover  the  amount  of  the  loss, 
the  court  V  held  that  the  emission  to 
plead  the  claim  by  way  of  setoff  or 
counterclaim  in  the  prior  action  pre- 
cluded a  subsequent  recovery. 

In  Turley  v.  Gorman  (1918)  133 
Ark«  473,  202  S.  W.  822,  it  was  held 
that  a  party  was  concluded  by  the 
judgment  rendered  in  a  prior  action,  in 
which  he  failed  to  claim  an  amount 
by  way  of  set-off,  although  it  did  not 
appear  whether  the  set-off  was  avail- 
able in  the  original  suit. 

yil,  Bute  ^  New  Jerme^, 

Although  there  is  an  apparent  con- 
flict of  opinion  in  New  Jersey,  the 
weight  of  authority  in  that  state  seems 
to  hold  that  the  failure  to  interpose 
an  available  claim  by  way  of  set-off, 
counterclaim,  or  cross  petition  in  a 
prior  action  bars  a  recovery  on  the 
claim  in  a  subsequent  independent 
suit  Schenck  v.  Schenck  (1828)  10  N. 
J.  L.  276;  Henry  v.  Milham  (1832)  13 
N.  J.  L.  266;  \>vf  v.  Jackson  (1877) 
39  N.  J.  L.  535;  Links  v.  Mariowe 
(1912)  88  N.  J.  L.  389,  84  AtL  1056. 
Compare  Longstreet  v.  Phile  (1876)  89 
N.  J.  L.  63;  Baldwin  v.  Woodbridge 
&  T.  Engineering  Ca  (1896)  59  N.  J. 
L.  317,  36  Atl.  683.  The  procedure  in 
justices'  courts  in  that  state  is  not  in 
conflict  with  the  general  rule  govern* 
ing  actions  brought  in  inferior  conrta, 
and  the  caaes  from  that  jurisdiction 
relating  to  actions  of  that  kind  are 
in  V.  supra. 

In  Henry  v.  Milham  (1832)  18  N.  J. 
L.  266,  the  court  held  that,  by  the 
terms  of  the  statute  (Rev.  Laws,  688, 
§  15),  a  party  who  had  failed  to  assert 
a  claim  in  his  favor,  which  was  the 
proper  subject  of  a  set-off  in  a  former 
action  against  him,  could  not  recover 
on  the  same  in  a  subsequent  independ- 
ent action. 

In  Links  v.  Mariowe  (1912)  83  N.  J. 
L.  389,  84  AtL  1056,  the  court  held 
that  the  plaintiff's  omission  to  file  a 
liquidated  claim  for  damages  as  a  set- 


off in  a  prior  action  against  him  in  a 
distrid    court    preehided    him   fran 

maintaining  a  subsequent  action  there- 
cm,  under  the  terms  of  the  statute. 
Comp.  Stat  p.  1971,  §  61. 

So,  in  Dey  v.  Jackson  (1877)  89  N. 
J.  Lb  586,  wherein  it  appeared  that  the 
plaintiff,  as  defendant  in  a  former  ac- 
tion, had  omitted  to  plead  his  claim  as 
a  set-off  therein,  the  court  held  that 
under  the  statute  relating  to  set-off 
his  claim  became  forever  barred  by 
reason  of  the  failure  to  assert  it  in  the 
original  action  as  required. 

Likewise  in  Schenck  v.  Schenck 
(1828)  10  N.  J.  L.  276,  the  court  held 
that  under  the  statute  the  plaintiff 
could  not  maintain  an  action  on  a 
claim  which  was  the  proper  subject  of 
a  set-off  in  a  former  action,  but  which 
he  failed  to  plead. 

But  compare  Longstreet  v.  Phile 
(1876)  39  N.  J.  L.  63,  wherein  it  ap- 
peared that  the  plaintiff,  ad  a  defend- 
ant in  a  prior  suit  to  recover  the  value 
of  property  on  which  he  had  per- 
formed services,  and  which  he  had 
sold  to  satisfy  his  lien,  did  not  assert, 
in  that  action,  his  claim  for  services, 
but  suffered  judgment,  and  subse- 
quently brought  an  action  to  recover 
on  his  claim,  the  court  held  that  he 
was  not  prevented  from  recovering  by 
the  judgment  in  the  prior  proceed- 
ings, as  his  right  to  set  off  his  claim 
in  the  former  action  was  optional  with, 
and  not  imperative  on,  him,  and,  if  he 
so  elected,  a  subsequent  independent 
action  would  lie  to  recover  upon  his 
claim.  This  decision,  however,  is  not 
in  accord  with  the  weight  of  authority 
in  the  state,  and  should  be  limited 
strictly  to  those  cases  embracing  a 
similar  state  of  circumstances. 

Compare  also  Baldwin  v.  Wood- 
bridge  &  T.  Engineering  Co.  (1896)  59 
N.  J.  L.  317,  36  Atl.  683,  wherein  it  ap- 
peared that  the  plaintiff  was  sued  in 
a  prior  action  brought  against  him  in 
attachment  as  a  foreign  debtor,  in 
that  proceeding  judgment  was  had  by 
default,  the  plaintiff,  as  defendant 
therein,  not  appearing.  The  court 
held  that  the  failure  to  plead  the  claim 
in  8et*off  was  bo  bar  to  the  prosecu- 
tion of  an  action  thereon,  despite  the 
statute  (Gen.  Stat.  March  27,  1874,  p. 
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been  brought  against  a  foreign  debtor  than  to  subject  to  a  lien  such  property 

on  whom  personal  serriee  was  not  of  the  debtor  aa  was- sahjeet  to  attach- 

made,  was  an  aotioA  in  rem,  and  the  ment.  W.  J.  K. 


A.  TBNENBAUM,  Appt., 

V. 

GERHARD  B.  LAMBERT  COMPANY. 

Arkanmis  Supreme  Court  —  October  26,  1919. 

(—  Ark.  — ,  216^  S.  W.  596.) 

Evidence  —  of  fraud  In  making  written  contract. 

1.  The  rule  prohibiting  the  admission  of  parol  evidence  to  vary  a 
written  contract  does  not  preclude  the  admission  of  such  evidence  to 
establish  fraud  in  making  the  contract. 

{See  note  an  this  questum  beginning  on  page  747.] 


Contract  —  to  deliver  scrap  iron  —  ef- 
fect of  estimate  by  buyer. 
2.  The  owner  of  a  plantation  who 
offers  to  sell  the  scrap  iron  which  he 
has  accumulated  is  not  bound  to  de- 


liver the  quantity  as  estimated  by  the 
buyer^s  agents  which  is  much  more 
than  he  possesses,  although  the  esti- 
mated quantity  is  named  in  the  writ- 
ten contract  as  that  to  be  delivered. 


Appeal  by  plaintiff  from  a  decree  of  the  Phillipa  Chancery  Court 
(Robertson,  Ch.)  in  favor  of  defendant,  cross  complainant,  in  a  suit 
brought  to  recover  damages  for  alleged  breach  of  a  contract  to  sell  scrap 
iron.    Affirmed. 


Statement  by  Hart»  J.: 

A.  Tenenbaum  brought  this  suit 
in  the  circuit  court  against  Gerhard 
B.  Lambert  Company  to  recover 
.$640  damages,  which  he  alleges  he 
has  sustained  by  reason  of  a  breach 
of  a  contract  with  the  defendant  to 
sell  it  approximately  50  tons  of 
scrap  iron.  The  defendant  an- 
swered, denying  the  allegations  of 
the  complaint,  and  by  way  of  cross 
complaint  asked  judgment  against 
plaintiff  for  the  price  of  13^  tons  of 
scrap  iron,  which  it  shipped  to  the 
plaintiff,  and  for  which  it  has  not 
been  paid.  The  defendant  prayed 
for  a  reformation  of  the  contract  of 
sale,  and  asked  that  the  case  be 
transferred  to  the  chancery  court. 
Without  objection  the  case  was 
transferred  to  equity  and  tried 
there.  The  chancellor  found  for  the 
defendant  in  the  amount  of  its 
counterclaim.    It  was  therefore  de- 


creed by  the  court  that  the  com- 
plaint of  the  plaintiff  be  dismissed 
for  want  of  equity,  and  that  the  de- 
fendant have  and  recover  of  the 
plaintiff  the  sum  of  $149.37.  The 
case  is  here  on  appeal. 

Mr.  B.  F.  Reinbejcgcr  for  appellant. 

Messrs.  MoMe  A  Vineyard,  for  ap- 
pellee: 

Plaintiff,  by  and  through  the  supe- 
rior knowledge  and  experience  of  M. 
M.  Tenenbaum,  his  agent,  perpetrated 
a  fraud  on  the  defendant. 

Doniphan,  K.  &  S.  R.  Co.  v.  Mfs-^ 
souri  ft  N.  A.  R.  Co.  104  Ark.  488,  149 
S.  W.  60;  4  Pom.  Eq.  Jur.  §  1376;  Mar- 
tfai  V.  Hempstead  County  Levee  Dist. 
98  Ark.  23,  185  S.  W.  468. 

Plaintiff  has  wholly  fallen  down  on 
the  question  of  proving  damages,  if  he 
had  made  a  good  and  valid  contract 
for  the  purchase  from  defendant. 

Kirchman  v.  Tuffli  Bros.  Pig  Iron  & 
Coke  Co.  92  Ark.  Ill,  122  S.  W.  239; 
Allen  V.  Northern,  121  Ark.  150,  180 
S.  W.  465. 
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Hart,  J.,  delivered  fhe  opinion  of 
thecoinrt: 

The  only  iosne  ndaed  by  the  ap^ 
peal  18  ae  to  the  correctness  of  the 
finding  of  the  chancellor.  Accord- 
ing to  the  evidence  adduced  by  the 
plaintiff,  he  has  been  engaged  in  the 
business  of  buying  and  selling  scrap 
iron  and  hides  at  Little  Rode,  Ar* 
kansas,  since  the  year  1890.  His 
son  traveled  for  him  over  the  state 
of  Arkansas,  buying  scrap  iron  for 
him.  He  went  to  Elaine,  Phillips 
county,  Arkansas,  and  entered  into 
a  contract  with  the  Gerhard  B.  Lam- 
bert Company,  a  corporation  en- 
gaged in  business  there,  for  the  pur- 
pose of  buying  scrap  iron  from  it, 
and  the  contract  is  evidenced  by  a 
letter  signed  by  the  Gerhard  B. 
Lambert  Company  and  written  to 
A.  Tenenbaum,  Little  Rock,  Arkan- 
sas, imd  dated  ''May  6, 1917,  Elaine, 
Ark.^'    The  letter  is  as  follows: 

Dear  Sir : — ^We  beg  to  confirm  sale 
made  to  you  through  your  represen- 
tative, M.  M.  Tenenbaum,  for  ap- 
proximately 60  gross  tons  of  scrap 
iron,  free  of  boilers,  grates,  and 
stove  plates,  at  $18.60  gross  ton, 
f.  o.  b.  cars,  Elaine,  Ark.,  railroad 
rates  to  govern,  draft  with  bill  of 
lading  attached,  delivery  to  be  made 
within  two  weeks.  We  beg  to  ac- 
knowledge receipt  of  your  draft  for 
$60  to  apply  on  this  shipment. 

Yours  truly. 

The  defendant  shipped  to  the 
plaintiff  one  car  of  scrap  iron  with- 
in two  weeks,  and  notified  the  plain- 
tiff that  this  was  all  the  scrap  iron 
that  it  had.  The  plaintiff  received 
the  carload  of*  scrap  iron,  but  re- 
fused to  pay  for  it,  claiming  that 
the  contract  called  for  approximate- 
ly 50  tons  of  scrap  iron  and  that  the 
defendant  had  only  shipped  to  the 
plaintiff  18^  tons.  The  plaintiff 
claimed  that  he  had  contracts  out 
for  the  sale  of  the  scrap  iron,  and 
that  in  order  to  fill  them  he  had  to 
buy  scrap  iron  at  an  advanced  price 
from  other  parties,  and  that  he  was 
damaged  in  the  sum  of  $640  by  the 
defendant  not  complying  with  its 
contract.    It  is  also  shown  by  the 


phiintiff  that  the  defendant  eeti- 
inated  that  it  had  on  band  at  Elaine 
appn»ninatdy  60  tons  of  scrap  iron, 
awl  tiiat  the  plaintiff  bought  that 
amount  from  it. 

On  the  other  hand,  it  was  shown 
by  the  defendant  that  it  was  en- 
gaged in  business  at  Elaine,  Arkan- 
sas, and  that  on  the  6th  day  of  May, 
1917,  a  son  of  the  plaintiff  called 
upon  it  to  purchase  the  scrap  iron 
which  it  had  accumulated  at  its 
place  of  business.  An  agent  of  the 
defendant  showed  Tenenbaum  the 
iron  which  it  had  accumulated  at 
Elaine,  and  Tenenbaum  estimated 
the  amount  to  be  between  40  and  50 
tons.  The  plaintiff's  agent  was  al- 
so told  that  the  defendant  had  some 
more  scrap  iron  at  Lambrook,  on  its 
plantation,  8  miles  away.  The  de- 
fendant was  engaged  in  operating  a 
cotton  plantation  of  about  3,000 
acres,  and  idso  operated  a  store  and 
gin  on  the  premises.  The  defend- 
ant knew  nothing  as  to  the  amount 
of  scrap  iron  on  hand,  and  relied  en- 
tirely upon  the  estimate  made  by 
Tenenbaum.  The  latter  knew  that 
the  defendant  was  not  engaged  in 
the  business  of  buying  and  selling 
scrap  iron,  and  that  it  only  intended 
to  sell  the  plaintiff  the  amount  of 
scrap  iron  which  it  had  on  hand  at 
Elaine  and  Lambrook.  The  con- 
tract in  question  was  written  by  an 
agent  of  the  defendant,  but  was  dic- 
tated by  the  agent  of  plaintiff.  The 
above  facts  were  testified  to  both  by 
the  bookkeeper  and  maiiager  of  the 
defendant. 

It  is  first  insisted  by  counsel  for 
the  plaintiff  that  this  testimony  on 
the  part  of  the  defendant  was  inad- 
missible, on  the  ground  that  it  vio- 
lated the  well-known  rule  that  parol 
evidence  is  inadmissible  to  modify 
or  vary  a  written  contract.  The 
facts  bring  this  case  within  an  ex- 
ception to  the  rule.  The  rule  pro- 
hibiting the  admission  of  oral  evi- 
dence to  vary  a  written  contract 
does  not  preclude  Bvide-c* 
the  admission  of  «»•»«*  *« 
such  evidence  to  es- 
tablish fraud  in  making  the  con- 
tract.   This  is  so  because  fraud  in 


ivritten  contract. 


TENBl^BAUM 

a  contract  caiild  ii%ver  be  proved  if 
the  parties  were  bound  by  its  terms 
as  written.  Brown  v.  Le  May,  101 
Ark.  95,  141  S.  W.  76»;  Carwell  V. 
Dennis,  101  Ark.  608, 148  S.  W.  185. 
In  the  case  at  bar  two  witnesses 
for  the  defendant  testified  in  posi- 
tive terms  that  it  w^s  engaged  in 
running  a  plantation  of  3,000  acres, 
and  in  operating  a  store,  mill,  and 
gin  situated  thereon;  that  it  only 
intended  to  sell  the  scrap  iron, 
which  it  had  accumulated  in  the 
course  of  its  business;  that  it  was 
not  engaged  in  the  business  of  buy- 
ing and  selling  scrap  iron,  and  that 
the  plaintiff  loiew  these  facts,  and 
knew  that  the  defendant  relied  upon 
his  agent  in  estimating  the  quantity 
of  scrap  iron  on  hand.  The  iron  was 
to  be  delivered  within  two  weeks. 
The  defendant  did  deliver  all  the 
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scr^  itdn  it  IM  on  hand  to  the 
plaintiff  wfthln  this  time. 

The  chancellor  correctly  held  that 
the  tetion  6f  the  plaintiff  in  esttmat- 
ibg  the  quantity  of  scrap  iron  in 
the  contract  at  approximately  60 
tons,  when  in  fact  there  were  only 
about  13^  tons,  was  a  fraudulent 
misrepresentation  whidh  induced  the 
defendant    to    Sign 
the  contract,  as  die-  ©omtract-to 
tated  by  the  plam-  irom-*ffcot  •£ 
tiff's    agent.     This  Si^"r?'*  ""^ 
view    is    strength- 
ened by  the  fact  that  the  defend- 
ant wrote  the  plaintiff  a  letter,  of- 
fering to  sell  him  the  scrap  tren 
which  it  had  on  hand,  and  the  agent 
of  the  plaintiff  went  down  there  to 
buy  it  in  response  to  this  letter. 

It  follows  that  the  decree  will  be 
affirmed. 


ANNOTATION. 

AdmisiSiility  of  parol  evidence  as  to  amount  of  o61mnodity  specSed  in  written 

contract  of  sale. 


The  parol  evidence  rule  is  not  vio- 
lated by  the  admission  of  evidence 
with  respect  to  the  amount  of  a  com- 
modity intended  to  be  sold  and  trans- 
ferred by  a  written  contract  of  sale', 
where  the  amount  is  not  specifically 
set  out  in  the  contract.  Smith  v.  Wil- 
son Mercantile  Co.  (1912)  6  Ala*  App. 
171,  60  So.  484;  Ruff  v.  Jarrett  (1880) 
84  Dl.  475;  Farwell  v.  Tillson  (1884) 
76  Me.  239;  Neal  v.  Flint  (1895)  88 
Me.  72,  83  Atl.  669.  Thus,  in  Smith  v. 
Wilson  Mercantile  Go.  (Ala.)  supra, 
it  was  held  that  where  a  contract  for 
the  purchase  of  six  bales  of  cotton  did 
not  specify  the  weight  of  the  bales,  it 
could  be  shown  by  parol  evidence  that 
the  bales  contemplated  were  of  the 
usual  and  custonoary  weight,  and  what 
that  weight  was.  Likewise,  in  Ruff  v. 
Jarrett  (1880)  94  111.  475,  it  appeared 
that  a  bill  of  sale  of  ice  did  not  state 
to  whom  the  sale  was  made,  the  quan- 
tity sold,  or  the  price  per  ton,  but  only 
stated  by  whom  the  ice  was  sold,  its 
location,  the  total  to  be  paid,  and  that 
it  was  to  be  removed  before  a  certain 
time.  It  was  held  that  this  could  not 
be  regarded  as  a  contract  between  the 


parties  without  the  aid  of  extrinsic 
evidence,  and  that  if  evidence  could  be 
introduced  to  prove  who  was  the  pur- 
chaser, and  to  give  effect  to  the  bill 
of  sale,  there  was  no  reason  for  refus- 
ing to  permit  evidence  of  a  warranty^ 
of  quantity  in  order  to  show  a  failure 
of  consideration,  as  a  defense  to  an  ac- 
tion on  a  note  given  for  the  ice.  So,  in 
Neal  V.  Flint  (Me.)  supra,  the  bill  of 
sale  involved  contained  no  particular 
enumeration  of  the  articles  sold,  the 
language  being,  "all  the  boats,  canoes, 
sails,  oars,  paddles,  fittings,  and  fix- 
tures of  every  kind,  more  or  less,  as 
the  same  now  lie  at  Winter  Harbor.** 
It  was  held  that  parol  evidence  was 
admissible  to  show  that  there  was  an 
oral  promise,  warranty,  or  understand- 
ing, to  the  effect  that  all  the  boats, 
etc.,  put  into  the  boathbuse  at  Winter 
Harbor  by  one  of  the  plaintiffs,  were 
there  at  the  time  of  the  execution  and 
delivery  of  the  bill  of  sale.  The  court 
said :  'The  contract  or  promise  relied 
on  was  a  collateral  agreement,  inci- 
dentally connected  with  that  which 
had  been  reduced  to  writing,  and  not 
inconsistent  with  it.    The  bill  of  sale 
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was  silent  atf  to  quantity.  The  words, 
'as  they  now  lie/  refer  to  quality  or 
condition  rather  than  quantity  and 
number.  No  part  of  the  writing  coif- 
ered  this  collateral  stipulation  set  up 
by  the  plaintiffs.  Consequently  evi- 
dence of  it  was  admissible,  and  it  was 
for  the  jury  to  determine  whether  it 
was  proved  or  not.  .  .  .  The  parties 
having  reduced  their  contract  to  writ- 
ing, their  rights  must  be  governed  by 
and  depend  upon  its  terms  as  therein 
expressed,  irrespective  of  parol  evi- 
dence of  what  was  intended,  or  what 
took  place  previous  to  or  at  the  time 
of  making  the  contract.  But  there  are 
exceptions  to  this  general  rule  which 
permit  parol  evidence  of  engagements 
collateral  to,  or  independent  of,  the 
provisions  expressed  in  the  written 
agreement,  and  not  within  its  terms, 
although  made  at  the  same  time  and 
affecting  the  rights  of  the  parties  in 
relation  to  the  subject-matter  of  the 
writing.  In  such  it  is  deemed  only 
partially  reduced  to  writing,  and  the 
collateral  undertaking  or  stipulation 
exists  in  parol." 

In  Farwell  v.  Tillson  (1884)  76  Me. 
239,  the  contract  sued  on  was  partly 
oral  and  partly  written  and  provided, 
among  other  tilings,  for  the  furnish- 
ing of  stone  for  building  purposes. 
The  court  held  that  an  oral  agreement 
between  the  parties  with  regard  to  the 
amount  of  stone  to  be  furnished  was 
properly  admitted  in  evidence. 

But  evidence  directly  contradicting 
the  amount  of  a  commodity  specifically 
stated  in  a  written  contract  of  sale  will 
not  be  admitted. 

California. — Schroeder  v.  Schmidt 
(1887)  74  Cal.  459,  16  Pac.  243;  Hod- 
son  V.  Vamey  (1898)  122  Cal.  619,  55 
Pac.  413. 

Georgia.  —  Pennington  v.  Avera 
(1905)  124  Ga.  147,  52  S.  E.  324. 

Illinois. — McCloskey  v.  McCormick 
<1865)  37  111.  66. 

Massachusetts.  —  Ridgway  v.  Bow- 
man (1851)  7  Cush.  268;  Parry  v.  Lib- 
bey  (1896)  166  Mass.  112,  44  N.  E.  124. 

MississippL — Coats  v.  Bacon  (1900) 
77  Miss.  320,  27  Sa  621. 

Montana.  —  Hogan  v.  Kelly  (1904) 
29  Mont.  485,  75  Pac.  81. 

New  York. — Compare  Van  Gordon  v. 


Sackett  (1889)  58  Hun,  638,  6  N.  Y. 
Supp.  860. 

Thus,  it  has  been  said  that  parol 
evidMice  will  not  be  admitted  to  show 
what  was  intended  to  be  included  in 
a  bill  of  sale,  where  there  is  no  doubt 
of  the  identity  of  the  articles  de- 
scribed therein.  Schroeder  v.  Schmidt 
(CaL)  supra. 

Nor  will  parol  evidence  be  admitted 
to  show  that  property  included  in  a 
bill  of  sale  was  not  intended  to  be  in- 
cluded. Hogan  V.  Kelly  (Mont)  su- 
pra. So,  where  the  conU'act  of  sale  of 
a  photograph  studio  transferred  "all 
the   cameras  therein   con- 

tained," the  court  refused  to  admit 
parol  evidence  to  show  that  a  certain 
named  camera  was  reserved  from  the 
property  sold.  Hodson  v.  Vamey 
(CaL)  supra. 

In  Pennington  v.  Avera  (Ga.)  su- 
pra, the  court  held  that  where  a  writ- 
ten contract  of  sale  purported  to  cov- 
er "ail  timber  for  sawmill  purposes'' 
on  a  parcel  of  land,  parol  evidence 
would  not  be  admitted  to  show  that  the 
limbs  and  tops  of  trees  should  be  in- 
cluded in  the  contract,  as  well  as  all 
timber  capable  of  being  made  into 
lumber. 

In  Ridgway  v.  Bowman  (Mass.)  su- 
pra, it  appeared  that  a  bill  of  sale  was 
given  of  the  stock  of  a  livery  stable, 
most  of  which  was  covered  by  a  mort- 
gage. In  an  action  of  trover  by  the 
vendor  to  recover  part  of  the  prop- 
erty as  not  conveyed  by  the  bill  of  sale, 
he  attempted  to  show  by  the  attorney 
who  prepared  the  bill  of  sale  that  he, 
the  vendor,  had  stated  to  the  purchas- 
er that  he  was  conveying  only  the 
mortgaged  property.  The  evidence 
was  rejected  on  the  ground  that  it 
was  an  attempt  to  vary  and  control  a 
written  instrument  by  parol  evidence. 

In  Parry  v.  Libbey  (Mass.)  supra, 
the  bill  of  sale  involved  purported  to 
convey  to  the  plaintiffs  "a  certain  lot 
of  brick,  being  brick  now  left  in  a  cer- 
tain kiln  situated  in  the  southerly  end 
of  brick  shed  at  South  Clinton,  Massa- 
chusetts, containing  about  two  hun- 
dred thousand  hard  brick;  also  about 
one  hundred  thousand  light  hard 
brick,  being  piled  partly  in  northern 
end  of  said  shed  and  partly  outside  of 
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shed/*  It  was  held  that  the  words,  on 
th^  tacBf  purported  to  convey  all  the 
brick  in  the  two  distinct  piles  men- 
tioned, and  that  parol  evidence  was 
inadmissible  to  cut  down  their  effect. 

In  McCloskey  v.  McConiddc  (HL) 
supra,  there  was  involved  a  writ- 
ten memorandom  in  the  form. of  a 
bill  of  sale,  which  contained  a 
list  of  property,  including  file  item, 
a  **lot  of  empty  boxes  and  emp- 
pty  barrels  (not  including  442  tierces 
and  100  barrels  of  salt  now  in  the  pork 
house),  all  other  movable  effects  now 
in  said  pork  house."  It  was  held  that 
it  was  not  a  mere  receipt,  but  a  bill  of 
sale,  and  that  parol  evidence  could  not 
be  admitted  to  prove  that  160  barrels 
of  salt  should  have  been  excepted  ii^ 
stead  of  100  barrels.  The  court  said: 
'It  is  insisted  that  this  bill  of  sale  was 
executed  in  mistake,  and  included  60 
barrels  of  salt  not  intended  to  be  soM. 
That  instead  of  there  being  but  100 
barrels  of  salt,  as  received,  there  were 
160.  It  is  insisted  that  appellant  had 
the  right  to  ^cplain  the  bill  of  sale,  and 
to  show  that  no  portion  of  the  salt  was 
in  fact  sold.  It  will  be  observed  that 
but  100  barrels  of  the  salt  and  the 
tierces  were  reserved,  and  the  ether 
movable  effects  then  in  the  house  were 
included.  The  ri^tt  to  show  the  mis- 
take is  placed  upon  the  ground  that  the 
bill  of  sale  was  in  effect  but  a  receipt^ 
and,  as  such,  it  could  be  either  contra- 
dicted or  explained.  In  that  respect 
it  speaks  its  own  language.  If  ap- 
pellees were  permitted  to  prove  that 
this  bill  of  sale  contained  articles  not 
sold,  it  seems  to  us  that  it  is  not  ex- 
plaining a  receipt,  but  contradicting 
an  agreement  or  contract.  It  says 
that  these  50  barrels  of  salt  were  sold 
to  appellant,  and  it  is  proposed  to 
prove  that  they  were  not  sold." 

In  Goats  v.  Bacon  (1900)  77  Mbe^ 
820,  27  So.  621,  it  appeared  that  a 
written  contract  between  the  plaintiff 
and  the  defendants  provided  for  the 
purchase  of  6,000  cards  of  needles. 
After  the  delivery  of  the  contract,  a 
copy  thereof  was  sent  to  the  defend- 
ants with  the  request  that  they  check 
it  over  carefully.  They  returned  it 
with  the  statement  that  they  had 
checked  it,  and  found  it  correct  in 


every  partieolar.  It  was  held  that 
parol  evidence  by  the  defendants  to 
the  effect  that  they  had  intended  to 
order  only  6,000  needles  was  improp- 
erly admitted,  the  court  saying:  *The 
letter  from  appellants  to  appellee  of 
date  August  9, 1898,  taken  with  the  in- 
dorsement thereon  by  appellee,  'We 
have  checked  this  all  over  carefully, 
and  find  it  correct  in  tvery  particular,* 
completed  the  contract,  which,  being 
thus  in  writing,  could  not  be  changed 
in  its  'terms  by  parol.  Proof  of  fraud 
would  set  aside  the  contract,  but  there 
is  no  such  proof  in  this  record.  Ap- 
pellee should  have  read  carefully  the 
letters  of  appellants,  and  to  indorse  in 
the  unqualified  terms  he  did  the  pro- 
posed contract,  witiiout  reading  it 
carefully,  is  simply  gross  inattention. 
To  permit  iiie  parol  proof  objected  to 
in  this  ease  to  be  heard  in  evidence 
would  be  to  make  a  contract  for  the 
parties,  not  to  enforce  the  contract 
winch  they  have  themselves  nutde.  It 
was  error  to  admit  such  parol  proof." 

By  l^e  terms  of  the  contract  in- 
volved in  Van  Gordon  v.  Sackett 
(1889)  68  Hun,  688,  6  N.  Y.  Supp.  860, 
the  plaintiff  agreed  to  deliver  "abott 
200  bushels  of  buckwheat"  to  the  de- 
fendant. He  delivered  in  fact  only 
about  50  bushels,  and  the  defendant 
refused  to  pay  tdierefor  until  the  whole 
amount  contracted  for  had  been  de- 
livered* Parol  evidence  was  admitted 
to  the  effect  that,  at  the  time  the  con- 
tract was  made,  the  defendant's  agent 
was  told  by  the  plaintiff  that  the 
buckwheat  was  partnership  property, 
that  his  share  was  only  about  100 
bushels,  and  that  he  did  not  think  the 
other  owner  would  sell  his  share;  and 
that  the  agent  replied  that  it  would  be 
all  right,  and  that  the  plaintiff  would 
get  pay  for  what  he  delivered.  It  was 
held  that  the  evidence  was  properly 
admitted,  the  court  saying:  "It  was 
competent  to  show  by  parol  what  the 
condition  was,  and  what  obligation 
was,  by  the  bargain  as  in  fact  made, 
upon  the  defendant  Ghapin  v.  Dobson 
(1879)  78  N.  Y.  74,  84  Am.  Rep.  512; 
Elghmie  v.  Taylor  (1885)  98  N.  Y. 
294;  Juilliard  v.  Chaffee  (1888)  92  N. 
Y.  686;  Benjamin,  Sales,  2d  ed.  §  282. 

In  this   view   evidence   was   given 
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from  which  the  justice  had  the  right  to 
find,  as  a  part  of  the  bargain,  that  the 
plaintiff  migkt  draw  what  buckwheat 
he  had,  and  be  would  have  his  pay, 
without  reference  to  whether  the  party 
who  owned  the  rest  drew  his  share. 
This  would  not  necessarily  ho  incon- 
sistent with  the  writing,  hut  would 
relate  to  the  time  and  manner  of  pay- 
ment. If  such  was  the  bargain,  th!e 
defendant,  after  receiving  and  keeping 
the  plaintiff's  share,  would  not  be  in  a 
position  to  assert  the  entirety  of  the 
contract,  but  would  be  bound  to  pay 
for  what  he  received,  and  resort  to  his 
claim  for  damages,  if  the  balance  was 
not  delivered." 

'  However,  when  a  contract  of  sale 
is  tinged  with  fraud,  parol  evidence  is 
admissible  to  explain  the  transaction, 
even  though  in  effect  it  directly  con- 
tradicts the  amount  of  the  commodity 
specifically  stated  to  be  sold  and  trans- 
ferred thereby.  Thus,  in  the  reported 
Case  (Tenenbaum  v.  Geehaiu)  B.  Lam- 
bert Co.  ante,  745)  it  is  held  that 
parol  evidence  was  admissible  to  show 
that  the  amount  of  scrap  iron  specified 
in  a  written  contract  of  sale  was  fixed 
at  50  tons,  through  tb/e  fraudulent  rep- 
resentations of  the  purchaser's  agent, 
when  in  fact  the  vendor  had  on  hand 
for  sale  only  about  18i  tons.  So,  in 
Kirby  v.  Thurmond  (1»13)  —  Tex.  Civ. 
App.  — ,  152  S.  W.  IQdd,  it  appeared 
that  there  was  a  written  contract  be- 


tween the  plaintiff  and  the  defendant 
for  the  sale  of  a  stock  of  goods,  specl- 
iyvBLg  that  the  seller  did  not  warrant 
as  to  quantity.  It  was  held,  however, 
that  the  parol  evidence  rule  was  not 
violated  by  admitting  evidenoe  to  the 
effect  that  the  defendant  fraudulaiitly 
misrepresented  the  amount  of  goods  on 
hand  at  the  time  of  sale.  The  court 
said:  ^'Allegations  of  a  petition  are 
taken  as  true  when  considering  a  de- 
murrer thereto.  It  was  alleged  that 
plaintiff  was  induced  by  fraudulent 
misrepresentations  to  enter  into  the 
contract  of  purchase,  and  but  for  such 
misrepresentations  he  would  not  have 
done  so,  stating  what  the  nusrepresen- 
tations  were,  and  that  they  were  made 
wilfully  and  with  intent  to  de- 
ceive, etc.,  were  sufiicieat  to  state 
a  good  cause  of  action,  and,  if  proven, 
warranted  a  verdict  by  the  jury.  The 
provision  in  tiie  bill  of  sale  that  'it  is 
understood  that  said  stock  is  sold  as 
it  now  stands,  and  the  grantor  does 
not  warrant  as  to  quantity,'  does  not 
preclude  plaintiff  from  showing  that 
he  was  induced  to  make  tlie  trade,  and, 
in  so  doing,  rdied  on  the  representa- 
tions of  the  defendant.  This  does  not 
violate  the  well-known  rule  that  parol 
evidence  is  not  admissible  to  contra- 
dict or  vary  the  terms  of  a  written  con- 
tract, as  the  action  in  this  case  sounds 
in  tort  and  not  in  contract.'' 

M.  J.  Q. 


CORA  L.  EAl^LOCK 

V. 

MARY  ELWARD. 


JCatee  ampvmne  Ju^i€i4l  drnPi'^  November  9^  1O10. 

(_  lie.  — ,  10ft  AXL  266.) 

Arrcat "—  privilega  of  exemption  -*-  lo$0. 

1.  Exemption  from  arrest  is  a  peraonal  privilege  which  may  be  lost 
by  waiver  or  estoppd. 

[See  note  on  this  question  heffinning  on  page  754.] 


Estoppel  —  effect  of  statute. 

2.  A  statute  cannot  stand  m  the  way 
of  waiver  or  equitable  estoppel  when 
the  facts  demand  their  application  in 
the  interest  of  justice  and  right. 


—  to  set  up  statutory  exemption  from 

arrest. 

8.  A  married  woman  masquerading 
as  a  single  one,  who,  when  sued  for 
tort  by  one  ignorant  of  and  with  ne 


KALLOCK 
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ueaM  of  knowledge  of  tlie  true  state 
of  facts,  girea  a  hail  bond  to  seeure 
release  from  arrest,  is  estopped,  after 
Judgment  goes  against  her,  to  set  up 
her  statutory  exemption  from  arreat 
in  exoneration  of  her  bail. 
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Arrest  —  right  to  discharge  -^  wbim 
detenwbsed. 

4.  The  status  of  one  petitioning  for 
discharge  from  arreat  at  the  time  the 
application  is  made  is  the  test  of  his 
right  to  relief, 


Exceptions  by  plaintiff  to  an  order  of  the  Supreme  Judicial  Court  for 
Knox  County,  at  law,  granting  defendant's  motion  after  verdict  against 
her  and  before  judgment,  for  exoneration  and  discharge  of  herself  and 
sureties  on  her  bail  bond  because  she  wad  a  married  woman  exempt  from 
arrest,  in  an  action  brought  to  recover  damages  for  alienation  by  her  of 
the  aff eetioxifl  of  plaintiff's  husband.    Siistained. 

The  facts  are  stated  in  the  <H>inion  of  Ihe  court. 

Messrs.  Frank  H.  IngndMun  and  A.     and  a  verdict  rendered  in  favor  of 


&  LitUefield  for  plaintiff. 

Mr.  E.  C.  Payaon  for  def endant» 

Cemisli,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  case  is  before  the  law  court 
on  plaintiff's  exceptions  to  the  ordier 
of  the  presiding  justice  granting  the 
defendant's  motion  and  ordering  an 
exoneretur  on  a  bail  bond. 

The  facts  are  these:  On  July  19, 
1918,  an  action  was  brought  by  the 
plaintiff  under  Rev.  Stat.  chap.  66,  § 
7,  to  recover  damages  of  the  defend- 
ant because  of  her  alienation  of  the 
affections  of  the  plaintiff^s  husband. 
A  capias  writ  was  issued  returnable 
at  the  S^tember  term,  1918,  of  the 
supreme  judieiid  eourt  for  Knox 
county,  and,  in  accordance  with  its 
conunandst  the  defendant  VM  ar- 
rested and  held  to  bafl  in  the  Bom 
of  $8,000.  The  hail  boBd  was  sicned 
by  Misury  L*  Slword,  as  princteal,  and 
C.  E.  Bieknsll  and  A.  B.  Crockett 
as  suFrties,  was  accepted  by  the 
sheriff,  and  the  defendant  was  re- 
leased from  custody.  The  condition 
of  the  bail  bond  was  as  follows: 
"Now,  therefore,  if  the  above-boun- 
den  defendant  shall  appear  and  an- 
swer unto  said  suit  and  abide  final 
judgment  thereon  and  not  avoid, 
then  this  obligation  shall  be  void," 
etc. 

The  writ  was  duly  entered  at  the 
September  term,  1918,  the  bail  bond 
was  filed  in  court,  an  attorney  an- 
peared  for  the  dcdfendant,  and  the 
action  was  continued 'to  the  Janu- 
ary term,  and  again  to  the  April 
term,  1919,  when  the  case  was  tried 


the  plaintiff.  Early  in  the  trial,  it 
appeared^  to  the  surprise  of  the 
plaintiff,  that  the  defendant  was  a 
ntarried  woman,  Mrs.  Mary  L.  Davis, 
and  that  she  had  held  herself  out  as 
a  single  woman  on  cimiing  to  Mi^e, 
in  accordance  with  a  pre-arranged 
plan  with  her  husband,  who  in  the 
meantinni  had  gone  to  Pennsylvioiia. 
The  defendant's  attorney  stated 
that  he  had  received  no  inf  onnation 
in  regard  to  the  marriage  until 
about  one  month  before  the  trial. 

At  the  same  term,  after  verdict 
against  her  and  before  judgment, 
the  defendant  filed  a  motion  asking 
that  she  and  her  sureties  on  the  bail 
bond  be  exonerated  and  discharged 
because  she  waa  a  married  woman, 
and  under  the  statutes  of  this  state 
was  exempt  from  arrest.  The  pre- 
sicUnf  justice  granted  the  motion 
''as  a  matter  of  leg^l  right,"  and  to 
this  ruling  exertions  were  taken 
ky  the  plaintiff. 

The  statute  in  this  state  granting 
a  marriad  woman  exemption  from 
arrest  is  as  follows:  ''A  husband 
married  since  April  26,  1862,  is  not 
liable  tor  the  debts  of  his  wife  con- 
tracted before  muriage,  nor  for 
those  contracted  afterward  in  her 
own  name,  for  any  lawful  pur- 
pose; nor  is  he  liable  for  her  torts 
c<»nmitted  after  April  26,  1888,  in 
which  he  takes  no  part;  but  she  is 
liable  in  all  such  cases;  a  suit  may 
be  nuiintained  against  her  therefor, 
and  her  prop^y  may  be  attached 
and  taken  on  execution  for  such 
debts  and  for  danaages  for  such 
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torts,  as  if  she  were  sole;  but  she 
cannot  be  arrested/'  Ee¥.  Stat 
chap.  66,  I  4. 

Exemption  from  arrest,  however, 

Arrest-  is  s  pcrsonal  privi- 

SlimptTo.""        lege,  and,  as  such, 

-*•■■•  may  be  lost  either 

•by  waiver  or  by  estoppel. 

Thus  at  common  law  a  party  or  a 
witness  duly  summoned  in  a  process 
then  pending  is  immune  from  arrest 
while  in  attendance  upon  court,  but 
the  privilege  may  be  waived.  Brown 
V.  Getchell,  11  Mass.  11;  Smith  v. 
Jones,  76  Me.  138,  49  Am.  Rep.  598. 

So  under  the  Constitution  of 
Maine,  senators  and  representatives, 
except  in  certain  cases,  are  privi- 
leged from  arrest  '^during  their  at- 
tendance at,  going  to,  and  return- 
ing from  each  session  of  the  legis- 
lature." Art  4,  pt  3,  §  8.  And  yet 
it  has  been  held  that  this  privilege, 
though  guaranteed  by  the  organic 
law  of  the  state,  may  be  waived. 
The  jury  found  such  a  waiver  in 
Chase  v.  Fish,  16  Me.  132,  and  this 
court  sustained  the  finding. 

In  the  case  at  bar  the  exemption 
is  created  by  statute,  but  there  is 
no  reason  why  the  doctrines  of 
waiver  and  estoppel  should  not  ap- 
ply and  work  their  legitimate  effects 
the  same  as  if  the  exemption  were 
created  at  common  law  or  under  the 
Constitution.      A    statute    cannot 

stand  in  the  way  of 
*•••*••  waiver  or  equitable 
estoppel  when  the 
facts  demand  their  application  in 
the  interest  of  justice  and  right. 
Thus  it  has  been  held  in  an  elaborate 
opinion  in  which  the  doctrine  is  f  uUy 
discussed  that  a  statute,  providing 
that  ''no  waiver  of  demand  or  notice 
by  an  indorser  of  a  promissory  note 
is  valid  unless  it  is  in  writing, 
signed  by  him  or  his  lawful  agent/' 
may  be  waived,  or  the  conduct  of 
the  indorser  may  have  been  such 
that  he  is  estopped  to  set  up  the 
statute.  Hallowell  Nat.  Bank  v. 
Marston,  85  Me.  488,  27  Atl.  629. 
•'A  statutory  or  even  a  constitution- 
al provision,  made  for  one's  benefit, 
is  not  so  sacred  that  he  may  not 
waive  it,  and  having  once  waived  it 


of  statvte. 


he  is  estopped  from  thereafter 
claiming  it,"  says  the  court  in  that 
case. 

It  remains,  therefore,  to  ascertain 
whether  the  conduct  of  the  defend- 
ant has  been  such  in  this  case  that 
she  is  estopped  from  now  claiming 
the  privilege  of  immunity  from  ar- 
rest. Has  she  so  acted  as  to  induce 
the  plaintiff,  relying  upon  her  acts, 
to  take  steps  which  otherwise  he 
would  not  have  taken,  and  to  change 
his  course  to  his  own  disadvantage 
so  that,  having  remained  silent 
when  she  should  have  spoken,  to  al- 
low her  now  to  speak,  even  to  allege 
and  prove  the  truth,  would  be  con- 
trary to.  equity  and  good  conscience  ? 

That  the  defendant  was  in  fact  a 
married  woman,  Mrs.  Mary  L. 
Davis,  at  the  time  of  her  arrest, 
sufficiently  appears  from  the  bill  of 
exceptions*  She  was  masquerading 
as  a  single  woman  under  the  name 
of  Mary  L.  Elword,  or  Mary  L.  El- 
ward,  or  Mary  Elwood.  The  reason 
for  this  subterfuge  is  best  known 
to  the  defendant  and  her  husband, 
but  it  is  admitted  that  it  was  in  ac- 
cordance with  a  preconcerted  plan 
between  them,  when  she  came  to 
Maine  and  he  went  to  Pennsylvania. 
The  plaintiff  was,  therefore,  justi- 
fied in  suing  her  as  a  feme  sole  and 
in  making  the  arrest  on  mesne  proc- 
ess. Had  she  then  told  the  truth,  the 
proceedings  would  immediately  have 
been  dropped,  because  the  object  of 
the  service  by  arrest  was  undoubt- 
edly to  secure,  if  possiUe,  a  guar- 
anty of  the  payment  of  judgment 
through  the  sureties  on  the  bail 
bond,  and  if  she  were  a  married 
woman  so  that  coverture  would  pre- 
vent the  taking  of  such  a  bond,  it 
is  fair  to  presume  that  the  unnec- 
essary expense  of  costs  and  counsel 
fees  would  have  been  avoided  by  the 
plaintiff.  The  bail  bond  was  sup- 
posed to  take  the  place  of  attached 
property,  and  as  security  for  the 
judgment  if  one  were  obtained. 

But  the  defendant  did  not  disclose 
the  true  situation,  which  she  knew 
and  which  the  plaintiff  did  not  know 
and  had  not  means  of  knowing,  and 
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the  defendant  was  aware  of  ber  i«- 
noraaiee. 

Instead,  she  gave  the  bail  bond. 
That,  of  it8€tf ,  has  been  hdd  not  to 
eonatltate  a  waiver.  Baker  v.  CSope- 
land,  140  Mass.  842,  4  N.  E.  606; 
Dickinson  ▼.  Farwell,  71  N.  H.  21S, 
61  AtL  624.  But  in  the  latter  case 
the  court  said  by  way  of  dietum: 
'If  the  plaintiff  does  not  know  of  the 
facts  which  create  the  privilege,— 
of  the  defendant's  attendance  upon 
a  comrt  as  a  witness,  for  example, — 
and  the  defendant  is  aware  of  the 
idaintiff's  ignorance,  he  may  possi-' 
bly  waive  the  privilege  by  omitting 
to  disclose  the  facts.  But  it  is  not 
necessary  to  decide  that  question, 
for  it  is  not  claimed  that  the  plain- 
tiff was  ignorant  of  the  reason  why 
the  defendant  happened  to  be  within 
the  jurisdiction  at  the  time  of  his 
arrest/' 

We  would  not  rest  our  decision, 
therefore,  merely  upon  the  defend- 
ant's failure  to  disclose  the  facts  at 
the  time  of  arrest,  because  it  is  un- 
doubtedly true  as  a  general  prin- 
ciple that|  if  a  person  deprives  an- 
other of  his  liberty,  he  does  so  at 
hisperiL  But  that  is  one  link  in  the 
c^in.  The  action  was  entered  in 
court  and  the  bail  bond  was  filed. 
At  the  April  term,  1919,  pleadings 
were  filed.  The  general  issue  was 
pleaded  with  a  brief  statement  that 
the  affections  of  the  plaintiff's  hus- 
band for  the  plaintiff  were  destroyed 
bef oM  he  met  the  deteidaiit.  Up  to 
that  point  the  plaintiff  had  been 
kept  in  utter  darkness  as  to  the  true 
situation.  The  plaintiff's  attorney 
opened  the  case  to  the  jury,  and  aft- 
er he  had  concluded  he  asked  coun- 
sel for  the  defendant  if  he  would 
admit  the  marriage  and  identity  of 
the  parties,  referring,  of  course,  to 
the  plaintiff  and  her  husband.  The 
defendimt's  attorney  replied:  '^If 
you  mean  that  Miss  Elward  is  Mrs. 
Mary  L.  Davis,  yes."  This  was  the 
first  intimation  that  the  plaintiff  or 
her  counsel  had  that  the  defendant 
was  a  married  woman.  The  trial 
then  proceeded,  and  after  a  verdict 

8  A.L.R. — 48, 
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agamst  her  this  motion  for  an  ex- 

oneretur  was  made  ^o  .et »»  .tat*, 
by  the  defendant,  t^rr  exempttra' 
We  think  this  came  "^"*  •"^*- 
too  late  to  permit  such  a  scheme  to 
succeed  is  to  put  a  premium  on  wil- 
ful deception^  the  practice  of  which 
had  involved  the  plaintiff  in  useless 
cost  and  eiqp^ise,  and  worked  gross 
injustice. 

It  is  true,  as  claimed  by  the  de- 
fendant, that  the  status  of  the  peti- 
tioner for  discharge  at  the  time 
when  application  is  made  is  the  test, 
and  it  mifi^t  hap- 
pen that,  although  ^SSlTil!**  ^ 
the  arrest  had  been  2^*i  *•*•'" 
valid  when  made,  **"'*- 
through  intervening  circumstances 
a  discharge  should  be  granted,  as, 
for  instance,  if  the  debtor  had  re- 
ceived his  discharge  in  bankruptcy 
before  judgment  rendered.  The 
reason  is  that,  if  the  principal  were 
surrendered  by  the  bail,  the  court 
could  not  commit  him,  or,  if  com- 
mitted, he  would  be  entitled  to  im- 
mediate discharge.  Beers  v.  Haugh- 
ton,  9  Pet.  329,  9  L.  ed.  146 ;  White 
V.  Blake,  22  Wend.  612;  Washburn 
V.  Phelps,  24  Vt  506;  Champion  v. 
Noyes,  2  Mass.  481,  cited  in  Almon 
H.  Fogg  Co.  V.  Bartlett,  106  Me.  122, 
124,  188  Am.  St.  Rep.  338,  76  Atl. 
380. 

That,  however,  is  not  this  case. 
Here,  if  the  bail  should  surrender 
the  principal,  she  would  not  be  en- 
titled to  a  discharge  because 
thvougfa  her  own  conduct  she  has 
deprived  herself  of  this  privilege 
she  had  once  possessed,  and  having 
once  waived  it,  she  is  estopped  trom 
thereafter  claiming  it. 

Authorities  for  the  position  tak- 
en are  not  Tacking. 

In  Moses  v.  Richardson,  8  Barn.  & 
C.  421,  108  Eng.  Reprint,  1098,  the 
court  of  King's  bench  declined  to 
discharge  a  married  woman  from 
arrest  on  execution,  where  she  had 
been  sued  as  a  feme  sole  and  suf- 
fered judgment  to  go  1^  d^ault* 
''She  must  be  left  to  her  writ  of  er- 
ror," said  Lord  Chief  Justice  Ten- 
terden. 

In  Poole  V.  Caomnig,  L.  R.  2  C.  P. 
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241,  a  married  woBoan,  sued  bm  a 
feme  sole,  pleaded  covesture,  but  of ^ 
fered  no  evidence  in  support  of  tke 
plea.  A  verdict  was  found  agaiast 
her,  and  she  was  afterwards  arreat-> 
ed  upon  the  execution.  She  then 
applied  for  a  discharge.  The  dis- 
charge was  refused.  Keating,  J., 
said:  ^'She  comes  to  ask  for  her 
discharge  on  the  ground  that  she 
is  that  which  by  the  judgment  of 
the  court  she  is  pronounced  not  to 
be." 

Willes,  J.,  said  there  was  no  au- 
thority for  extending  the  power  of 
discharge  ^'to  the  case  of  one  sued 
as  a  feme  sole  suffering  judgment 
by  default,  or  to  the  case  of  a  mar- 
ried woman  who  has  pleaded  her 
coverture  and  has  allowed  the  veiv 
dict  to  go  against  her  on  the  trial 
of  that  issue,  and  so  has  created  a 
sort  of  estoppd  of  the  advantage  to 
which  it  would  be  unjust  to  deprive 
a  creditor  without  at  least  indenmi- 
fying  him  against  the  costs  which 
he  has  been  unnecessarily  put  to." 

These  two  cases  were  cited  and 
quoted  in  Winchester  v.  Everett,  80 
Me.  6S6,  541, 1  L.R.A.  425, 6  Am.  St 
Rep.  228,  15  Atl.  596,  where  it  was 
held  that  a  judgment  creditor  is  not 
liable  in  trespass  for  refusing,  on 
notice  that  his  judgment  d^M^tor  is 
a  married .  woman,  to  release  her 
from  arvest  already  made  by  aa  of- 


§/fjBr  an  an  n»u(ki«i  regularly  is- 
sued on  a  judgment  rtnidered 
aaaiost  ber  on  d«(Mlt. 

In  Weston  v.  Palmer,  51  Me.  73, 
the  two  descendants  were  in  fact  hus- 
band and  wife,  but  there  was  noth- 
ing in  the  writ  to  indicate  that  re- 
lation, and  the  court  held  that  the 
wtfe  was  sued  as  a  feme  sole.  Cov- 
erture was  not  pleaded.  Judgment 
was  rendered  on  default,  and  the 
eottri:  refused  a  writ  of  error.  The 
ground  of  the  decision  is  stated  as 
follows :  'They  now  claim  that,  be- 
cause they  then  had  a  legal  defense, 
.  .  .  which  they  chose  not  to  avail 
themselves  of,  the  judgment  is  er- 
roneous and  ought  to  be  reversed. 
We  think  otherwise.  They  have  had 
their  day  in  court.  They  have  once 
had  a  fair  opportunity  to  try  the 
same  questions  which  are  not  pre- 
sented. They  chose  not  to  avail 
themselves  of  it,  and  the  law  will 
not  allow  them  another.'' 

The  same  principle  of  equitable 
estoppel  runs  through  all  these 
cases.  It  obtains  here.  The  defend- 
ant in  this  legal  battle  voluntarily 
laid  down  or  designedly  concealed  a 
weapon  which  she  might  have  suc- 
cessfully used.  It  is  too  late  now 
for  her  to  resume  it  a«d  thereby  un- 
justly deprure  the  plaintiff  of  the 
of  her  victory. 

Exceptions  sustauied. 
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I.  Right  to  waive,  764. 
n.  What  constitutes  waiver: 

a.  Failure  to  claim  or  plead  privi- 

lege, 755. 

b.  Delay     in     claiming     privilege, 

757. 

J.  Bight  to  ufOlv^, 

An  exemption  from  dvil  arrest 
granted  to  a  freeholder,  to  a  married 
woman,  to  a  voter  on  election  day,  to 
a  person  who  has  taken  the  poor  debt- 
or's oath,  to  a  person  attending  court 
as  a  witness  or  attorney  or  serving  as 
a  juror,  or  to  a  member  of  a  state  leg«- 
islature,  or  other  public  officer,  is  gen- 
erally regarded  as  a  personal  privilege 


II.— continued. 

c.  General  appearajaee  or  pleading 

to  merits,  757. 

d.  Giving  bail,  757. 

e.  False  representation  as  t»  fAatu8» 

760. 

which  may  be  waived  by  the  person  on 
whom  it  is  conferred. 

United  States. — See  Lamed  v.  Grif- 
fin (1882)  12  Fed.  590  (witness). 

Connecticut. — See  Swift  v.  Chamber- 
lain (1820)  3  Conn.  587  (voter). 

Illinois.— Wilson  v.  Nettleton  (1850) 
12  111.61  (attorney). 

Maine.— Chase  V.  Fish  (1889)  16  Me. 
132     (legislator);     Smith    v.    Jones 


ANNO-— ARREST— PRIVILEGE— WAIVER. 


755 


(1884)  76  Ue.  !»,  4»  AP-  «ep.  5d» 
(wiineBs).  And  «!^  <^  r^ptortod  c^m^ 
(Kallogk  v.  JE;|iWAJE|P,  w^  750) 
(married  wowtqi). 

(1814)   11  Mass.  11   (litigant). 

MifMgiMSW— Braw^  v.  Tatro  (18)^7) 
115  Mich.  368,  73  N.  W.  421  (juror). 

New  Hiflja^ttire. — ^Woods  v.  Davis 
(1857)  34  N.  H.  828  (voter).  See  also 
Dickinson  v.  Farwell  (1902)  71  N.  H. 
213,  61  Atl.  624  (witness) . 

New  Jersey. — Faulkner  v.  Whitaker 
(1836)  16  N.  J.  L.  438  (freeholder) ; 
Barcklow  v.  Hutchinson  (1867)  32  N. 
J.  L.  195  (freeholder). 

New  York. — ^Hess  v.  Morgan  (1802) 

8  Johns.  Gas.  84  (freeholder) ;  Bours 
T.  Tuckerman  (1811)  7  Johns.  538 
(litigsnt) ;  Cable  v.  Cooper  (1818)  15 
Johns.  152  (poor  defator) ;  Petrie  v. 
Fitegerald  (1864)  1  Daly,  401  (wi«r 
ness) ;  Randall  v.  Crandall  (1844)  6 
Hill,  342  (Utiganjb) ;  Stewart  v.  How- 
ard (1853)  IS  Qarb.  26  (witness); 
Savage  v.  SuUy  (1911)  74  Misc.  98, 131 
N.  Y.  Supp.  619  (witness).  See  also 
Farmer  v.  Robbins  (1872)  47  How.  Pr. 
415  (litigant) ;  Mackay  v.  Lewis 
(1876)  7  Hun,  83  (litig^t). 

Ohio.— White  v.  Marshall  (1902)  23 
Ohio  G.  C.  376  (extradited  person) . 

Pauiaylvmfd«*  —  Geyer  v.  Irvin 
(1790)  4  Dall.  107,  1  L.  ed.  762  (legis^ 
later) ;  Uwted  Stattti  ¥.  Edrm  (1822> 

9  Serg.  A  B.  147  (witness) ;  Green  v. 
Bonaflon  (1888)  2  Miles,  219  (liM- 
gSBt) ;  Gotlsehall  y.  Beinhart  (1800) 
9  Fa.  Co.  Gt  416  (freeholder).  See 
also  I>eb8<m  ▼.  Fitspatrick  (1875)  2 
W.  N.  C.  i86  (freeholder) ;  Desuian  ▼• 
Zefcak  (1899)  22  Pa.  Co.  Ct.  77  (free- 
holder). 

Tennessee.  —  Lipton  v.  Harris 
(1824)  Peck,  414  (witness). 

Vensont.  —  Fletcher  v.  Baxter 
(1827)  2  Aik.  224  (witness) ;  Wood  v. 
Kinsman  (1833)  5  Vt.  588  (poor  debt- 
or). See  also  Washburn  v.  Phelps 
(1852)  24  Vt.  506  (witness). 

Vlillinia.  —  Johnson  v,  Johnson 
(1785)  4  Call,  38  (legislator). 

England.  —  Partridge  v.  Clarke 
(1793)  5  T.  R.  194»  101  Eng.  Reprint, 
109  (married  woman).  See  also  Bid- 
good  V.  Davis  (1826)  6  Bam.  &  C.  84» 


108  Eng.  Reprivt,  384,  9  DowL  &  £U 
153,  5  L.  J.  E.  B.  64  (public  officer) . 

But  it  sterns  tbAt  the  privilege  ac- 
corded to  a  diplomatic  or  consular  rep- 
resentative of  a  foreign  nation  is  not 
personal,  and  cannot  be  waived.  Unit- 
ed States  V.  Benner  (1830)  Baldw. 
234,  Fed.  Gas.  No.  14,568;  Valarino  v. 
Thompson  (1853)  7  N.  Y.  576.  Thus, 
in  United  States  v.  Benner  (Fed.) 
supra,  the  defendant  was  indicted  for 
the  arrest  and  imprisonment  of  the 
secretary  of  the  Danish  l^pation.  The 
court  said:  "The  privileges  of  a  for- 
eign minister  are  not  pisraonal,  nor  is 
their  vioIatioA  wmiaih^  ai»  ea  injuvy 
to  himself;  the  immunit^y  from  itiprest 
is  the  privilege  of  the  aovereJtgB  who 
sends  him,  the  injury  is  done  to  him, 
in  the  wr^on  of  his  representative, 
.  .  .  The  general  law  of  all  na- 
tions, as  well  as  the  municipal  laws 
of  each,  exempt  ministers  from  all  ju- 
risdiction or  control  over  their  per- 
sons, so  long  as  their  representative 
character  is  recognized  by  the  govern- 
ment which  sends  or  receives  them ;  if 
they  exercise  the  functions  of  minis- 
ters, or  retain  that  character,  their 
exemptions  attach  to  their  office, 
whether  they  claim  them  or  not.  There 
is  no  principle  of  national  law,  or  any 
word  in  an  act  of  Congress,  which  jus- 
tifies the  arrest  of  a  minister  who 
waives  the  privileges  of  the  diplomatic 
character."  So,  in  Valarino  ▼.  Thomp- 
son (N.  Y.)  supra,  the  action  was  in 
assumpsit  for  money  had  and  received.' 
A  verdict  and  judgment  having  been 
obtained  in  f^vor  of  the  plaintifr,  the 
defendant  removed  ^e  cause  to  the 
superior  court,  assigning  as  error  the 
fact  that  prior  to  and  at  the  time  of 
the  commencement  of  the  action 
against  him,  he  was  consul  of  the  Re- 
public of  Ecuador,  and  so  privileged 
from  arrest  and  suit.  The  court  held 
that  the  privilege  was  not  a  personal 
one,  that  the  defendant  did  not  waive 
it  by  answering  to  the  merits,  and  that 
it  was  no  objection  that  the  plea  was 
set  up  for  the  first  time  in  an  appel- 
late court. 


a.  Failure  to  claims  or  plead  privilege. 

An  exemption  from  civil  arrest  is 
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waived  by  submittinir  to  the  arrest  and 
failing  to  assert  the  exemption.  Thus, 
in  Hess  v.  Morgan  (1802)  8  Johns.  Cas. 
(N.  Y.)  84,  an  action  for  assault  and 
battery  and  false  imprisonment 
against  a  justice  of  the  peace,  for  the 
issuance,  in  a  former  action,  of  an  ex- 
ecution against  the  body  of  the  plain- 
tiff on  which  he  was  imprisoned,  the 
evidence  showed  that  the  judgment  in 
the  former  action  was  recovered  be« 
fore  the  justice,  who  asked  the  plain- 
tiff if  execution  should  issue;  that  the 
reply  of  the  plaintiff  was  that  he  did 
not  care  how  soon,  and  that  he  refused 
to  state  whether  he  was  a  freeholder 
or  had  a  family.  It  was  held  that  his 
refusal  to  claim  exemption  amounted 
to  an  acquiescence  or  submission  to 
the  process,  and  constituted  a  waiver 
of  his  exemption. 

A  like  view  was  taken  in  Gillespie 
V.  Pogarty  (1840)  3  N.  B.  162,  wherein 
it  appeared  that  the  defendant  was  ar- 
rested while  returning  from  court 
where  he  had  attended  as  a  witness. 
The  court  held  that,  since  he  was  dis- 
tinctly informed  at  the  time  of  his 
seizure  that  he  was  privileged  from 
arrest,  his  reply  that  it  was  just  as 
well  to  arrest  him,  as  it  would  save 
expense  and  he  might  as  well  meet  the 
demand  at  once,  constituted  a  waiver 
of  his  privilege. 

So,  in  Cable  v.  Cooper  (1818)  15 
Johns.  (N.  T.)  152,  it  was  held  that 
where  a  defendant  taken  in  execution 
Is  discharged  from  imprisonment  under 
the  act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their 
persons,  and  is  afterwards  sued  on  the 
original  Judgment,  he  must  plead  his 
exemption  if  he  intends  to  avail  him- 
self of  it,  and  his  omission  to  do  so 
is  a  waiver. 

Similarly,  the  privilege  of  a  state 
senator  from  arrest  while  on  his  way 
to  attend  a  session  of  the  legislature 
was  held  in  Chase  v.  Fish  (1839)  16 
Me.  132,  to  have  been  waived  by  sub- 
mitting with  but  slight  protest  to  ar- 
rest. 

In  like  manner,  in  Greyer  v.  Irwin 
(1790)  4  Dall.  (Pa.)  107,  1  L.  ed.  762, 
it  was  held  that  while  a  member  of  the 
general  assembly  is  privileged  from 


arrest  duriag  his  attendance  on  the 
seasioB,  the  privilege  thus  granted 
must  be  claimed  at  a  proper  time  and 
manner,  and  is  waived  by  a  failure  to 
urge  it  "as  an  obj«:tioa  \o  tlie  trial  of 
•  the  cause." 

In  Smith  v.  Jones  (18M)  76  Me. 
188,  49  Am.  Rep.  598,  it  appeared  that 
the  plaintiff,  while  returning  home 
from  another  city  where  he  had  been 
attending  court,  was  arrested  and  con- 
fined in  prison  until  he  was  finally 
discharged  on  the  ground  that  he  was 
privileged  from  arrest.  While  the 
main  issue  involved  was  the  propriety 
of  bringing  an  action  to  recover  dam- 
ages for  the  plaintiff's  detention*  the 
court  nevertheless  said:  ''All  the  au- 
thorities affirm  that  the  privilege  may 
be  waived.  Therefore,  the  arrest  can- 
not be  void;  is  only  voidable.  The 
arrest  remains  valid  until  avoided. 
And  the  witness  can  avoid  the  arrest 
only  by  applying  to  the  court  for  a 
discharge.  He  waives  the  privilege 
unless  he  applies  for  a  discharge.'' 

Likewise,  in  Cooke  v.  Gibbs  (1807)  3 
Mass.  193,  it  was  held  that  the  exemp- 
tion of  the  defendant  from  arrest,  in 
an  action  of  debt  on  a  judgment  on 
which  he  had  been  previously  commit- 
ted to  jail,  and  had  been  discharged  on 
taking  the  poor  prisoner's  oath,  was 
waived  by  neglectiag  to  plead  it. 

The  right  of  a  voter  to  exemption 
from  arrest  on  election  day  was,  in 
Woods  V.  Davis  (1857)  34  N.  H.  328» 
held  to  be  waived.  It  speared  that  he 
was  arrested  and  detained  on  elec- 
tion day  by  a  tax  collector  for  nonpay- 
ment of  his  taxes,  and  that  he  said 
nothing  to  the  collector  about  his 
right  to  vote,  made  no  objection  on  the 
ground  of  his  privilege  as  a  voter,  and 
made  no  claim  of  exemption  from  ar- 
rest on  that  account.  But  in  Swift  v. 
Chamberlain  (1820)  3  Conn.  537,  the 
court  held  that  an  elector  who,  after 
election,  retired  to  a  house  in  the 
neighborhood  while  the  proper  officers 
were  counting  the  votes,  was  still  at- 
tending to  the  business  of  the  elec- 
tion and  was  privileged  from  arrest, 
and  that  mere  silence  on  his  part  at  the 
time  of  his  arrest  was  no  waiver  of 
his  privilege. 
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h.  JjMa$f  4n  claiming  ptivHege* 

A  claim  of  exempfcian  from  civil 
xest  must  be  intorpoaed  in  tlie  pro- 
ceedinir  at  the  first  opportunity,  or  it 
ifl  walTcd.  Thus,  it  canaot  be  made 
for  the  flrat  time  after  judgment. 
Wood  ▼•  Kiasmaa  (1833)  6  Y t  588. 
la  that  case  it  appeared  tiiat  the  plain- 
tiff was  exempt  from  arrest  by  reason 
of  the  fact  that  he  had  taken  advan* 
tage  of  the  Poor  Debtors'  Law.  The 
court  held  that  by  nealigently  delaying 
and  suffering  judgment  to  be  taken 
against  him,  and  not  appearing  to  ob- 
ject to  the  execution  issuing  against 
his  body,  and,  in  addition,  returning 
from  another  state  and  surrendering 
himself  to  the  officer  in  discharge  of 
his  bail,  he  waived  his  inrivilege  so  that 
he  could  not  later  set  it  up  in  an  ac* 
tion  of  trespass  by  him  to  recover  for 
Us  illegal  arrest  and  imprisonment. 

So,  a  plea  of  privilege  made  for  the 
first  time  on  appeal  comes  too  late. 
Wilson  V.  Nettleton  (1860)  12  IlL  61, 
wherein  the  court  held  that  a  plea  of 
privilege,  by  an  attorney,  that  he  was 
arrested  on  a  civil  writ  issued  in  jus- 
tice's court,  v^ile  attending  court  as 
a  suitor,  was  waived,  where  it  was 
interposed  for  the  first  time  in  the 
circuit  court  on  appeal. 

While  five  days'  delay  has  been  held 
not  to  be  a  waiver  (Desuian  v.  Zefcak 
(1899)  22  Pa.  Co.  Ct.  71),  in  the  same 
jurisdiction,  it  has  been  held  that  an 
application  to  set  aside  the  writ  and 
process  because  the  defendant,  at  the 
time  of  its  issuance  and  service,  was 
a  suitor  in  another  case  pending, 
would  not  be  allowed,  where  it  ap- 
peared that  the  application  was  made 
after  several  days'  delay,  and  after  ttie 
defendant  had  obtained  a  rule  to  show 
cause  why  he  should  not  be  discharged 
on  common  bail  (Green  v.  Bonaffon 
(1888)  2  Miles  (Pa.)  219). 

In  Farmer  v.  Bobbins  (1872)  47 
How.  Pr.  (N*  Y.)  416,  the  defendant 
was  arrested  while  on  his  way  home 
from  attending  a  cause  in  another 
county.  The  court  held  that,  since  the 
defendant  failed  to  claim  his  personal 
privilege  to  the  sheriff,  and  failed  to 
demand  his  exemption  from  the  coun- 
ty  judge  who  issued  the  order,  but,  on 
the  contrary,  acquiesced  in  the  arrest 


hr  his  rilence  in  reiqiect  to  his  person- 
al privilege,  and,  in  addition  to  Hkht, 
eBftered  into  the  usual  undertaking, 
and  then  waited  some  twenty-two  days 
before  serving  the  motion  papers  for 
an  order  discharging  the  arrest,  he 
was  guilty  of  laches  and  woi^ld  be 
deemed  to  have  waived  his  personal 
privilege. 

In  Gottschall  v.  Beinhart  (1890)  9 
Pa.  Co.  Ct.  415,  it  appeared  that  a  free- 
holder, three  years  after  he  was  ar- 
rested in  an  action  for  slander,  made 
an  application  to  quash  the  writ  on 
the  ground  that  he  was  a  freeholder 
and,  under  the  law,  exempt  from  ar- 
rest. The  court  held  that  the  writ 
would  not  be  quashed,  since  he  was  too 
late  in  filing  the  application. 

«.  €teneral  appearance  or  pieadimg  to 

tneritm. 

In  Barcklow  v.  Hutchinson  (1867) 
82  N.  J.  Ia  195,  it  appeared  that  a  resi- 
dent freeholder,  privileged'  as  such 
from  civil  arrest,  was  arrested  on 
suspicion  of  attempting  to  leave  the 
jurisdiction  and  defraud  his  creditors. 
The  court  held  that  it  was  his  privi- 
lege to  claim  the  immunity,  but  that 
he  waived  all  irregularitiefi  by  filing 
a  written  plea  which  admitted  that 
he  was  a  freeholder  and  owed  the  debt; 
but  which  was  defective  because  it 
failed  to  state  that  he  was  a  resident 
of  the  county. 

On  the  same  principle,  it  was  held 
in  Randall  v.  Grandall  (1844)  6  Hill 
(N.  Y.)  842,  that  the  filing  of  a  plea 
in  bar  by  a  person  exempt  from  arrest 
admitted  for  all  purposes  that  the  de- 
fendant was  property  in  court,  and 
thereby  waived  his  right  to  object  that 
t^e  warrant  on  which  the  action  was 
commenced  was  served  upon  him  while 
he  was  attending  court  as  a  suitor  in 
another  case. 

d.  Giving  haU. 

According  to  the  view  of  the  ma- 
jority of  the  courts  which  have  passed 
on  the  point,  a  person  privileged  from 
civil  arrest  does  not  waive  his  privi- 
lege by  ai^earing  in  the  action  and 
giving  bail.  Iiarned  v.  Griffin  (1882) 
12  Fed.  590;  Dickinson  v.  Farwell 
(1902)  71  N.  H.  218,  51  Atl.  624;  Far- 
mer  v.  Robbins   (1872)   47  How.  Pr. 
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(N.  Y.)  415;  Maekay  ▼.  Lewis  (1876) 
7  Hun  (N.  Y.)  88;  United  States  t. 
Edme  (1822)  9  Serg.  &  R.  (Pa.)  147; 
Dobson  V.  Fitzpatrick  (1875)  2  W.  N. 
G.  (Pa.)  186;  Desnian  v.  Zefeak 
(1899)  22  Pa.  Go.  Gt.  77;  Washbutto 
V.  Phelps  (1852)  24  Vt.  606. 

Thus,  in  Mackay  v.  Lewis  (1876)  7 
Hun  (N.  Y.)  83,  it  was  held  that  a 
witness  attending  the  trial  of  an  ac- 
tion to  which  he  is  a  party  is  privi- 
leged from  arrest  and  waives  no  rights 
by  giving  bail.  See  also  Farmer  v. 
Robbins  (1872)  47  How.  Pr.  (N.  Y.) 
415. 

Likewise,  in  Dickinson  v.  Farwell 
(1902)  71  N.  H.  213,  51  Atl.  624,  it 
appeared  that  the  defendant,  a  resi- 
dent of  New  York,  while  a  witness  be- 
fore a  referee  in  another  action  pend- 
ing in  the  superior  court  of  New 
Hampshire,  was  arrested  a  few  nun- 
utes  after  he  had  teft  the  witness 
stand,  and  before  he  had  been  dis- 
charged from  testifying  in  that  ac- 
tion. He  furniBhed  bond  wiliioat  ob- 
jection, but  on  the  day  to  which  the 
writ  was  returnable  he  appeared  spe- 
cially and  moved  for  a  discharge  from 
arrest  on  the  ground  that  be  was  ex- 
empt from  arrest  and  process.  The 
court  held  that  he  was  privileged  and 
that  the  giving  of  the  bail  was  not  a 
waiver  of  his  privilege,  saying:  "The 
giving  of  bail  by  a  witness  arrested  in 
a  civil  action  while  entitled  to  the 
privilege  is  not,  of  itself,  sufficient  to 
constitute  a  waiver  of  the  privilege. 
An  arrest  under  such  circumstances  is 
illegal.  The  witness  by  giving  bail 
acknowledges  the  fact  of  the  arrest, 
but  not  its  validity.  He  elects  to  be 
in  the  nominal  custody  of  persons  of 
his  own  selection,  rather  than  in  the 
actual  custody  of  the  sheriff  or  jailer, 
while  the  arrest  continues  in  force. 
To  protect  the  administration  of  jus- 
tice, it  is  oftentimes  necessary  that  he 
shall  be  released  from  actual  custody 
as  soon  as. possible.  There  was  evi- 
dently such  necessity  in  this  case. 
The  release  can  usually  be  effected 
more  conveniently,  expeditiously,  and 
surely  by  giving  bail  than  by  either  of 
the  other  methods  provided  by  law." 

So,  in  Lamed  v.  Griffin  (1882)  12 
Fed.  590,  it  was  held  that  where  the 


defendant  was  arrested  while  in  at- 
tMdance  before  a  commissioner  tak- 
ing a  deposition,  the  fact  that  he  sub- 
mitted to  the  arrest,  made  application 
for  bail,  and  entered  into  bond  for  his 
release,  did  not  coMtilute  a  waiver  of 
his  privilege  against  arrest. 

Similarly,  in  United  States  v.  Edme 
(1822)  9  Serg.  &  R.  (Pa.)  147,  it  ap- 
peared that  the  defendant  was  arrest- 
ed on  a  writ  issuing  from  the  United 
States  district  court,  while  he  was 
returning  from  his  attendance  on  a 
magistrate  before  whom  he  had  made 
a  deposition  as  a  witness  in  a  pending 
case.  The  court  held  that  he  was 
privileged  from  arrest,  saying  that  the 
giving  of  a  bail  bond  was  so  far  from 
waiving  the  privilege  that  the  court, 
in  granting  a  discharge,  would  order  it 
to  be  delivered  up  to  be  canceled. 

So,  in  Washburn  v.  Phelps  (1852)  24 
Vt.  506,  wherein  a  person  was  arrest- 
ed while  attending  court  as  a  witness, 
in  violation  of  his  privilege,  and  re- 
quired to  give  bail  to  effect  his  re- 
lease, the  court  said:  '*The  courts 
have  often  shown  themoielveS  some> 
what  astute  in  devising  grounds  upon 
which  to  presume  a  waiver  of  the 
privilege  from  arrest,  by  giving  bail, 
or  in  some  other  mode.  But  it  is  not 
esteemed  any  good  ground  for  pre- 
suming a  waiver  of  privilege  from 
arrest,  because  the  person  takes  the 
ordinary  and  most  expeditious  mode  of 
freeing  himself  from  arrest." 

In  Dobson  v.  Fitzpatrick  (1876)  2 
W.  N.  G.  (Pa.)  186,  it  was  held  that 
the  act  of  a  freeholder  in  appearing 
and  moving  to  reduce  the  bail  constir 
tuted  no  waiver  of  his  privilege  from 
arrest. 

So,  in  Desuian  v.  Zefeak  (1899)  22 
Pa.  (3o.  Ct.  77,  where  the  plaintiff  sued 
out  a  writ  of  capias  in  slander,  against 
a  freeholder  who  was  privileged  from 
arrest,  the  court  held  that  the  giving 
of  bail  by  the  f  reeholdet  was  no  waiver 
of  his  right  to  abate  the  writ  on  the 
ground  that  he  was  privileged. 

Bidgood  V.  Davis  (1826)  6  Barn,  ft 
C.  84,  108  Eng.  Reprint,  884,  9  Dowl.  A 
R.  158,  6  L.  J.  K.  B.  64,  while  not  ex- 
pressly so  holding,  seemingly  implies 
that  the  execution  of  a  bail  bond  is 
not  a  waiver  of  privilege.     In  that 
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caae  it  appeared  that  the  warden  of  Hob 
Tower,  thousii  inaistuig  on  hia  privi* 
lege  from  arrest,  was  arrested  and  con- 
fined in  jail.  He  still  claimed  his 
priTilege,  but  afterwards  executed  a 
bail  bond  to  reg^ain  his  liberty.  While 
the  court  refused  to  order  the  bail 
bond  to  be  delivered  up  and  canceled, 
it  nevertheless  allowed  him  to  sue  out 
his  writ  of  privilege. 

There  seem,  however,  to  be  a  few 
cases  of  contrary  tendency  from  tiie 
same  jurisdictions.  Thus,  in  Petrie  v. 
Fitzgerald  (1864)  1  Daly  (N.  Y.)  401, 
it  appeared  that  the  defendant  was 
summoned  to  attend  court  to  be  in- 
formally examined  by  the  opposing 
counsel  on  certain  matters  pending  in 
another  action;  and  after  examination, 
but  before  he  had  a  reasonable  time  to 
leave  the  city  hall,  he  was  arrested, 
and  later  released  on  bail.  The  couit 
held  that  while  he  was  privileged  from 
arrest  at  the  time  of  ileiJsure,  yet  this 
privilege  was  personal,  and  was  waived 
by  his  acts  in  giving  bail  and  giving 
notice  of  justification  of  his  sureties. 
So,  in  Stewart  ▼.  Howard  (186B)  15 
Barb.  (N»  T.)  26,  wherein  the  defend* 
ant  was  placed  under  arrest  while  at- 
tending court  as  a  witness  in  another 
cause,  it  was  held  that  giving  bail- 
without  objection,  giving  notice  by  his 
attorney  of  a  retainer  in  the  cause,  and 
demanding  a  copy  of  the  complaint 
amounted  to  a  waiver  of  his  privilege 
from  arrest.  And  in  Fletcher  v.  Bax- 
ter (1827)  2  Aik.  (Vt)  224,  wherein  it 
appeared  a  person  was  arrested  while 
attending  court  as  a  witness,  the  court 
hehl  that  where  he  not  only  gave  bail, 
bat  suffered  a  judgment  to  pass 
against  him  in  the  original  suit  with- 
out claiming  his  privilege,  the  privi« 
lege  was  waived. 

In  some  jurisdictions  it  has  been 
held  that  one  privileged  from  civil  ar^ 
rest  waives  his  privilege  by  submitting 
to  arrest  and  giving  bail.  Brown  v. 
Getchell  (1814)  11  Mass.  11;  White  v. 
Marshall  (1902)  28  Ohio  C.  C.  376; 
Lipton  V.  Harris  (1824)  Peck  (Tenn.) 
414.  Thus,  in  White  v.  Marshall 
(1902)  23  Ohio  C.  C.  376,  supra,  it 
appeared  that  the  defendant  was 
brought  into  the  state  of  Ohio  by  ex« 
tradition  proceedings  for  the  trial  of  a 


erhne  which  he  had  oommitted  there. 
While  awaiting  hearing  on  this  charge, 
a  eitril  aetiem  was  commenced  against 
him,  grbwing  out  of  the  same  trans* 
action  for  which  he  was  arrested  and 
indicted.  The  defendant  claimed  that 
the  court  had  ne  jurmdietion  to  try 
the  second  action,  and  tdiat  he  was 
privileged  from  arrest  by  reason  of  the 
fact  that  he  was  brought  into  the  state 
under  extradition  proceedings  for  trial 
in  another  case.  The  court  held  that 
by  filing  motions  for  bail,  which  raised 
an  issue  of  fact  not  only  as  to  his 
rights  to  bail,  but  as  to  the  existence 
of  a  complete  defense  to  the  action 
before  he  claimed  exemption,  he 
waived  the  privilege,  saying:  "It  may 
be  admitted  that  if  extradition  process 
should  be  used  for  the  purpose  of 
bringing  the  party  into  anOtfeer  state, 
with  the  intention  of  there  serving 
him  in  a  civil  action,  that  the  court 
might  under  such  rirtate  of  facts  relieve 
the  party  from  his  appearance,  not  be- 
cause the  defendant  himself  could 
claim  the  same  if  he  had  voluntarily 
entered  his  appearance  in  the  action^ 
but  because  of  the  imposition  upon 
the  court  and  upon  the  state  that 
brought  the  prisoner  within  its  bor- 
ders to  answer  for  a  crime  therein 
committed.  The  good  faith  required 
in  such  cases  is  that  the  defendant 
shall  be  prosecuted  for  a  crime  he 
has  committed,  and  not  brought  into 
the  state  for  mere  personal  motives, 
and  for  the  purpose  of  a  civil  action. 
•  .  .  The  defendant  entered  his  ap- 
pearance by  his  answer  to  the  petition 
in  the  civil  action,  and  by  the  motions 
he  filed  to  quash  the  writ  upon  which 
he  was  arrested,  and,  having  appeared 
by  way  of  tendering  issues  to  obtain 
his  release  from  the  arrest,  he  cannot 
thereafter  avail  himself  of  his  privi- 
lege, but  has  waived  it." 

So,  in  Brown  V.  Getchell  (Mast.)  su- 
pra, it  was  held  that  while  a  party 
attending  court  is  privileged  from  ar- 
rest, yet  where  he  voluntarily  submits 
to  the  custody  of  the  arresting  officer, 
and  gives  bail  to  effect  his  release,  he 
tiiereby  waives  his  privilege. 

In  Tipton  v.  Harris  (Tenn.)  supra,  it 
was  held  that  where  a  witness  privi- 
leged from  arrest  is  arrested,  and  does 
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not  insist  on  his  priyilege*  but  giTes  a 
bond  for  the  prison  limits,  this 
amounts  to  a  snfficient  waiver  of  his 
privilege. 

■ 

e.  WoXme  repreamUoHtm  09  to  0UUua, 

In  Partridge  ▼.  Clarke  (1798)  5  T.  R. 
194,  101  Eng.  Reprint,  109,  it  was  held 
that  the  defendant  would  not  be  dis- 
charged from  arrest  on  common  bail 
on  the  ground  that  she  was  a  married 
woman,  where  it  appeared  that  at  the 


time  she  procured  the  credit  she  was 
masquerading  as  a  single  woman,  and 
specifically  denied  that  she  was  mar- 
ried. And  see  the  reported  case 
(Kallogk  v.  Elwabd,  ante,  760), 
wherein  it  is  held  that  a  married  wo- 
man who  holds  herself  out  to  the  world 
as  a  single  woman  thereby  waives  the 
exemption  from  arrest  granted  to  mar- 
ried women,  and  is  estopped  to  set  up 
her  coverture  as  privilege  against  ar- 
rest. W.  T.  MeC* 


J.  COLLISON,  Appt., 

V. 

DAVID  CUBTNER,  in  His  Own  Right  and  as  Admr.,  etc.,  of  Woodrow 

Curtner,  Deceased. 

ilffMmeas  Swfreme  Court  ^  Decmnhisr  8t  1919, 
(—  Ark.  — ^  216  S.  W.  1069.) 


Landlord  and  tenant  —  constmction  of  lease  —  dnty  to  make  repairs. 

1.  A  provision  in  a  lease  of  a  cotton  gin  that  lessor  shall  furnish  all 
fuel  and  supplies,  ''all  repairs  and  new  parts  of  machinery,  and  other 
similar  things  necessary  for  the  successful  operation  of  the  plant''  makes 
him  responsible  for  the  making  of  the  repairs,  not  simply  for  furnishing 
the  material,  and  therefore  liable  for  injury  through  nonrepair,  to  one 
rightfully  on  the  premises. 

[See  note  on  this  question  beginning  on  page  765.] 


Cmitract  —  construction  —  parties 
preparing. 

2.  One  preparing  an  instrument  is 
responsible  for  the  language  employed, 
which  will  be  given  its  plain  and  or- 
dinary meaning. 

[See  6  B.  C.  L.  854.] 

Appeal  -—  evidence  —  failure  to  ob- 
ject. 

8.  Testimony  admitted  without  ob- 
jection cannot  be  the  subject  of  com- 
plaint on  appeal. 

[See  2  R.  C.  L.  77.] 
Evidence  —  permission  to  enter  boiler 

room  in  cottmi  gin. 

4.  Upon  the  question  of  liability  for 
injury  to  one  who  had  gone  into  the 
boiler  room  of  a  cotton  gin  to  ascertain 
if  his  cotton  was  ready,  evidence  is 
admissible  that  persons  going  to  the 
gin  on  business  were  permitted  to  en- 
ter that  room. 


—  condition  of  boiler. 

5.  .Upon  the  question  of  liability  for 
injury  to  a  customer  in  the  boiler  room 
of  a  cotton  gin  by  the  blowing  of  a 
plug  out  of  the  boiler,  evidence  is  ad- 
missible of  witness's  examination  of 
the  condition  of  the  boiler  soon  after 
the  accident,  and  the  conditions  which 
were  found. 

[See  10  R.  C.  L.  943.] 

•^  lapse  of  time  between  accident  and 
examination  < —  effect. 

6.  The  lapse  of  fifteen  days  be- 
tween an  injury  by  the  blowing  of  a 
plug  out  of  a  boiler  and  an  examina- 
tion of  the  boiler  by  witness  does  not 
render  his  testimony  as  to  the  condi- 
tion of  the  boiler  inadmissible  in  the 
absence  of  anything  to  show  a  change 
in  the  condition. 

[See  10  R.  C.  L.  948.] 
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A»fiAi«  by  defciidant  from  a  frndgOMmt  of  Hiii  Qifcuit  Court  for  White 
Counly  (Jadtton,  J.)  in  favor  of  plaintiff  in  oonaolidatod  actions  broaglit 
to  recover  damages  for  personal  injuries  to  himsdf,  and  for  injoty  to  and 
death  of  his  son,  alleged'  to  have  been  caused  by  defendant's  negligence. 

The  facts  are  stated  in  the  opinion  of  the  court- 
Messrs.  Brundidge  &  Neelly  and  CuL     Co.  v.  Beal-Doyle  Dry  Goods  Co.  110 


L.  Pearce,  for  appellant: 

Ledgerwood,  to  whom  defendant 
had  leased  the  property,  was  an  inde- 
pendent contractor,  for  whose  acts  or 
whose  failure  to  perform  certain  du- 
ties in  the  operation  of  the  gin  de- 
fendant was  not  responsible. 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Gilli- 
han,  77  Ark.  553,  92  S.  W.  793;  St. 
Louis,  L  M.  &  S.  B.  Co.  v»  Yonley,  63 
Ark.  503,  9  L.R.A.  604,  13  S.  W.  333, 
14  S.  W.  800;  St.  Louis,  A.  &  T.  R.  Co. 
V.  Knott,  54  Aric.  424,  16  S.  W.  9 ;  Mar- 
tin V.  St.  Louis,  I.  M.  &  8.  R.  Co.  65 
Ark.  510,  19  S.  W.  814;  Marion  Shoe 
Co.  V.  £i^>ley,  181  ind.  219,  104  N.  £• 
66,  Ann«  Cas.  1916D»  220;  Weilbacher 
V.  J.  W.  Putt  Co.  123  Md.  249,  91  Atl. 
343,  Ann.  Cas.  1916C»  115;  Morning  v. 
Cramp,  170  Fed.  365 ;  Bodwell  v.  Web- 
ber, 98  Neb.  664,  154  N.  W.  229,  Ann. 
Cas.  1918C,  624. 

It  was  error  to  permit  the  plaintiff 
to  prove  by  witness  Donohue  the  condi- 
tion of  the  boiler  some  fifteen  days 
after  the  accident. 

Pekin  Stave  Co.  v.  Ramey,  108  A^ 
489,  168  3.  W.  166;  St.  Lonia,  L  M.  & 
6.  R.  Co.  V.  Steed,  105  Ark.  205,  151 
S.  W.  259;  Prescott  &  N.  R.  Co.  v. 
Smith,  70  Ark.  179,  67  S.  W.  865;  St. 
Louis  Southwestern  R.  Co.  v.  Plumlee, 
78  Ark.  148,  95  S.  W.  442;  Ft.  Smith 
Light  &  Traction  Co.  v.  Soard,  79  Ark. 
898,  96  S.  W.  121;  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Walker,  89  Ark.  556,  117 
S.  W.  K4;  Bodcaw  Lumber  Go.  v. 
Ford,  82  Ark.  561, 102  S.  W.  896;  Little 
Rock  &  Ft.  S.  R.  Co.  v.  Eubanks,  48 
Ark.  460,  3  Am.  St.  Rep.  245^  3  S.  W. 
808,  13  Am.  Neg.  Cas.  200. 

Testimony  relative  to  the  custom  of 
customers  of  the  gin  going  into  the 
engine  room  to  get  a  drink  of  water 
was  incompetent. 

St  Looia,  I.  M.  ft  S.  R.  Co.  v.  Wir- 
bel,  108  Ark.  440,  158  S.  W.  118. 

Messrs.  Pace^  Seawell,  &  Davis,  for 
appellee: 

Defendant  was  liable  for  the  inju- 
ries to  plaintiff  and  his  son. 

24  Cyc.  1128;  29  Cyc.  477;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  241 ;  Clay  v.  El 
Dorado  Hotel  Co.  121  Ark.  258,  180 
8.  W.  977;  General  Fire  Extinguisher 


Ark.   49,    160   S.   W.   880,   Ann.   Cas. 
1915D,  791. 
Mr.  G.  G.  McKa(y  also  for  appi&llee. 

Wood,  J.,  delivered  the  opinion  of 
the  court  * 

On  the  bd  of  October,  1918,  David 
Gartner,  accompanied  by  his  son, 
Woodrow  Curtner,  five  years  of  age, 
drove  a  load  of  cotton  to  the  gin  of 
J.  CoUison,  at  Bald  Enob,  Arkansas. 
While  waiting  to  have  the  cotton 
ginned,  Curtner  and  his  son  went 
into  the  boiler  room  of  the  gin,  and 
while  there  a  plug  at  the  bottom  of 
the  boiler  was  blown  out,  and  Curt- 
ner and  his  son  were  scalded.  The 
son  diiBd  from  the  injuries  received, 
and  David  Curtner  instituted  a  sep- 
arate action  in  his  own  right,  and 
as  administrator  of  the  estate  of  his 
son  instituted  another  action  against 
the  appellant,  to  recover  damages 
for  the  injury  and  death  of  the  son. 

The  grounds  of  negligence  set 
forth  in  the  complaints  are  that  Col- 
lison  negligently  and  parelessly  per- 
mitted the  boiler  to  become  and  re- 
main insecure  and  unsafe,  in  that 
the  plug  used  by  him  to  stop  the 
blowpipe  at  the  bottom  of  the  boiler 
was  too  large  for  the  opening,  and 
when  screwed  into  the  opening  only 
a  few  threads  would  catch ;  that  the 
threads  in  the  opening  of  the  boiler 
were  worn,  some  of  them  being  en- 
tirely gone,  making  the  plug  inse- 
cure in  the  opening;  that  the  plug 
blew  out,  and  permitted  the  steam 
and  hot  water  to  escape  and  bum 
the  plaintiff  below,  appellee  here, 
rendering  him  a  cripple  for  life; 
that  Colllson,  at  the  time  of  and  be- 
fore the  happening  of  the  accident, 
knew  of,  or  in  the  exercise  of  ordi- 
nary care  could  have  known,  of  the 
defective  condition  of  the  boiler,  and 
tiiat  such  condition  was  wholly  un- 
known to  the  appellee.  The  appellee 
then  set  forth  minutely  the  natore 
of  the  injuries  received.    The  appel- 
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lee  alleged  that  he  had  sttif  ered^  and 
that  he  will  contmue  to  suffer  for 
the  remainder  of  his  life,  great  pain 
of  body  and  anguish  of  mind  as  a 
result  of  the  injuries;  that  on  ac- 
count of  his  own  personal  injuries 
he  had  been  damaged  in  the  sum  of 
$S0,000,  for  which  he  asked  judg- 
ment. 

In  the  case  of  the  appellee  as  ad- 
ministrator of  the  estate  of  his  son, 
he  alleged  the  same  grounds  of  neg- 
ligence, and  set  up  that  his  son  was 
injured  by  reason  thereof,  and  suf- 
fered great  agony,  and  finally  died 
as  the  result  of  the  negligence  al- 
leged. He  averred  that  the  services 
of  his  minor  son  were  worth  to  him 
the  sum  of  $5,000,  and  that  he 
should  recover  for  the  benefit  of  the 
estate  in  the  sum  of  $15,000.  He 
therefore  prayed  for  judgment  in 
the  sum  of  $20,000. 

In  his  answer  the  defendant,  ap- 
pellant here,  denied  all  the  material 
allegations  of  the  complaint,  and  set 
up  as  an  affirmative  defense  that  the 
gin  where  the  accident  happened 
had  been  rented  by  the  appellant  to 
one  N.  B.  Ledgerwood,  who  at  the 
time  was  in  the  exclusive  possession, 
control,  management,  and  operation 
of  the  same;  that,  if  the  appellee 
and  his  son  were  injured,  their  in- 
juries were  caused  by  the  appellee's 
going  into  the  boiler  room  and  tak- 
ing his  son,  without  the  invitation 
or  permission  of  the  appellant ;  that 
appellee  knew,  or  should  have 
known,  that  it  was  a  dangerous 
place,  and  was  a  trespasser,  and  was 
therefore  guilty  of  contributory  neg- 
ligence. The  allegations  of  the  an- 
swer in  the  case  of  the  appellee  as 
administrator  of  the  estate  of  his 
son  were  substantially  the  same.  In 
that  case  the  appellant  charged  that 
the  appellee  was  guilty  of  contribu- 
tory negligence  in  taking  his  son  in- 
to a  dangerous  place  and  allowing 
him  to  remain  there. 

The  causes  were  consolidated  for 
the  trial. 

Appellant  first  contends  tiiat  at 
the  time  of  the  accident  the  gin  was 
being  operated  by  one  N.  B.  Ledger- 
wood,  under  a  lease  from  appellmit 
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exempted  him  from  liability 
in  damages  for  the  iiuuries  of  whidi 
the  aM>ellee  complaias.  The  leaae 
was  dated  August  1,  1918,  and  was 
between  J.  Collison,  the  lessor,  and 
N.  B.  Ledgerwood,  the  lessee,  and 
recites  in  part  as  follows :  '"For  and 
in  consideration  of  the  payment  of 
rentals  hereinafter  reserved,  and 
the  covenants  herein,  the  lessor 
hereby  grants,  lets,  and  leases  unto 
the  lessee,  hia  executor,  administra- 
tor, and  assigns,  for  a  period  of  one 
(1)  year  from  the  date  hereof,  the 
following  property:  All  the  prop- 
erty, personal  and  real,  now  used 
and  known  as  the  'Collison  gin 
plant,'  including  the  realty  upon 
which  it  is  located,  in  the  town  of 
Bald  Knob,  Arkansas,  and  the  use 
and  tiie  employmoit  of  all  machin- 
ery, fixtures,  implements,  utensils, 
supplies  on  hand,  and  all  other 
things  which  now  constitute  or  are 
a  part  of  the  said  gin  platit,  or  lo- 
cated iq>oh  the  premises  and  which 
are  considered  a  part  of  the  said 
gin  plant.  ...  It  being  agreed 
that  the  lessor  shall  furnish  all 
wood,  coal,  and  othw  fuel,  oiU  belt- 
ing, and  other  suppltee,  all  repairs 
and  new  parts  of  machinery  and 
other  similar  tilings  necessary  for 
the  successful  operation  of  the  said 
plant,  and  shall  receive  from  the 
lessee  the  sum  of  $4.25  for  each  and 
every  bale  of  cotton  ginned  and 
turned  out  at  the  said  plant,  and 
shall  also  receive  all  profits  and  gain 
from  the  handling  and  sale  of  cot- 
tonseed coming  from  said  gin.  And 
the  lessee  shidl  pay  said  amount  per 
bale,. and  concede  all  profits  and  gain 
from  the  handling  and  sale  of  cot- 
tonseed from  said  plant,  and  as- 
sumes and  agrees  to  be  responsible 
for,  and  assumes  all  liabilities  for, 
wages,  debts,  damages,  and  other- 
wise, arisinir  from  or  growing  out 
of  the  operation  of  the  said  gin 
plant.  And  the  lesser  Bhall,  during 
the  period  of  said  lease,  be  in  no 
wise  connected  with  the  operation 
or  management  of  the  said  gin  plant, 
and  assumes  no  liability  therefor. 
But  the  lessor  shall  assist  the  lessee 
in  keeping  books,  accounts,  and  do 
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other  raodrds  ^f  the  business  when 
jequested  so  to  do/' 

The  coBtaitkm  of  the  ap^elUnt 
is  that  under  the  ubovft  lease  Led- 
gerwoodt  at  the  time  of  the  accident, 
was  an  independent  contractor,  and 
if  the  explosion  mm  caused  through 
any  acts  of  negi^>enoe,  such  acts 
were  those  of  Ledgerwood. 

The  court,  at  the  instance  of  the 
appeUee^  over  the  objection  of  the  ap- 
pelant, gave  instruetiens  to  the 
effect  that  under  the  terms  of  the 
lease  appellant  agreed  to  furnish  aU 
the  repairs  on  Ae- cotton  gin;  that 
if  the  jury  found  that  at  the  time 
the  alleged  lease  was  egoecuted  the 
boiler  plug  near  the  back  end  was 
insecurely  fastened,  and  that  the 
threads  of  the  boiler  would  not  catch 
and  hold  the  plug  in  position,  and 
that  by  reascm  tbereaf  the  boiler  at 
said  place  was  unsafe  and  danger- 
ous, and  that  appelluit  knew  this  or 
could  have  known  it  by  the  use  of 
ordinary  care  and  reasonable  inspec- 
tion; and  that  if  they  found  that 
there  was  this  unsafe  and  dangerous 
condition,  and  that  it  continued  to 
exist  from  the  date  of  the  alleged 
lease  until  the  injury,  and  that  ap- 
pellant negligently  failed  to  repair 
it,  the  alleged  lease  would  not  con- 
stitute a  defense,  provided  that  the 
appellee  and  his  child  were  lawfully 
upon  the  premises  at  the  time  and 
place  of  the  allegctd  injury  and  that 
the  n^igence,  if  any,  of  the  app^ 
lant,  was  the  direct  and  proximate 
result  of  the  injury  as  defined  in 
other  Instructions. 

The  specific  grounds  of  objection 
to  the  above  instructions  were  that 
they  told  liie  jury  that  the  appel- 
lant agreed  to  furnish  all  the  repairs 
an  the  cotton  gin,  when,  under  the 
undisputed  evidence,  the  appellant 
was  only  to  furnish  the  material  for 
•makjng  such  repairs  as  his  lessee 
might  find  necessary  and  such  as  he 
might  make  demand  tot,  and  fur- 
ther because  the  undisputed  evi- 
dence showed  that  appellant  had 
nothing  to  do  with  putting  the  ma- 
chinery in  condition  and  repair  prior 
to  the  operation  of  the  same  for  the 
season  of  1918. 
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The  instructions  and  the  objec- 
tions raised  to  them  call  for  a  con- 
struction of  the  alleged  lease.  A 
majority  of  the  court  have  reached 
the  conclusion  that  the  trial  court 
was  correct  in  construing  the  al- 
leged lease  as  one  which  boinad  the 
appellant  not  only  to  furnish  the 
material  for  making 

the  repairs,  but  al-  {2iSStifo2?* 
so  to  actually  make  ftmemn  of 
all  the  repairs  that  S^ILt^J^tJ.^. 
were  necessary  for 
the  successfid  operation  of  the 
plant.  It  occwrs  to  us  that  this  is 
the  correct  construction  of  the  con- 
tract, when  the  words,  'furnish  all 
repairs,''  are  given  their  ordinary 
and  obviotts  meaning*  The  word 
''r^^ir,''  as  used  in  tiie  instrument, 
is  a  noun.  It  means:  ''Act  of  re- 
pairing; restoration;  or  state  of  be- 
ing restored  to  a  sound  or  good  state 
after  decay,  waste,  injury,  etc,  sup- 
ply of  loss»  reparation ;  mending ;  al- 
so an  instance  or  reenlt  of  such  res- 
toration ;  often  in  id.,  as  the  repairs 
to  the  house  sre  extensive."  Web- 
ater's  Now  Int.  Diet.,  Funk  k  Wag- 
nairs  New  Standard  Diet.  ''Re- 
pak-s.'' 

One  of  the  definitions  of  the  word 
^'repairs''  fliven  by  the  lattw  author 
is:  ^'Condition  after  use,  specially 
good  condition;  condition  after  re- 
pairing." 

The  definition  of  the  verb  'fur- 
nish," as  given  by  Punk  &  Wag- 
aairs,  is :  ''To  equip  or  fit  out ;  sup- 
ply what  is  necessary  or  fitting." 

As  given  by  Webster  is :  "To  ac- 
oon^Iish ;  insinre ;  to  provide  for ;  to 
provide  what  is  necessary  for." 

If  the  appellant  had  intended  that 
ttte  words  should  have  the  meaning 
which  he  now  insiste  they  have,  it 
would  have  been  easy  for  the  attor- 
ney who  pr^Mred  the  instrument 
uivder  his  direction  to  have  so  word- 
ed it  as  to  convey  that  meaning,  by 
simply  using  the  exact  words  to  ex- 
press his  meaning  which  he  now 
contends  the  words  used  do  express, 
to  wit,  ''to  furnish  all  materials  for 
making  repairs,"  instead  of  the 
words  "furnish  all  repairs,"  the 
words  actually  used.    The  an;>ellant. 
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CoBtrttct— 
constrwetlo 


prepart 


» 


having  prepared  the  Instrament,  is 

re^xmsible  for  the 
langruage  employed, 
and,  as  he  relies  up- 
on the  instrument 
for  his  protection,  he  is  not  in  a  posi- 
tion to  insist  upon  a  different  inter- 
pretation of  the  words  than  that  of 
their  plain  and  ordinary  meaning. 
Other  portions  of  the  instrument 
strengthen  this  oonstruction,  and 
show  that  the  party  named  as  the 
lessee  in  the  instrument  was  to  have 
nothing  whatever  to  do,  except  to 
pay  the  rent  and  keep  the  gin  run- 
ning or  in  operation,  after  all  ma- 
chinery, wood,  coal,  supplies,  re- 
pairs, etc.,  necessary  for  its  success- 
ful operation,  were  furnished  or 
made  by  the  appellant.  Such  being 
the  meaning  of  the  alleged  lease,  the 
issue  as  to  whether  or  not  the  negli- 
gence averred  was  that  of  an  in- 
dependent contractor,  and  the  doc- 
trine applicable  thereto,  have  no 
place  in  this  case.  The  court,  there- 
fbre,  ruled  correctly  in  refusing 
prayers  by  the  appellant  for  instruc- 
tions seeking  to  have  that  issue  sub- 
mitted to  the  jury. 

The  issues  of  negligence  and  con- 
tributory negligence,  under  the  evi- 
dence, were  issues  of  fact  for  the 
jury.  They  were  submitted  under 
familiar  and  correct  declarations  of 
law. 

Appellant  complains  here  of  the 
ruling  of  the  court  in  admitting  the 
testimony  of  certain  witnesses,  tend- 
ing to  show  what  the  custom  was 
with  reference  to  parties  being  per- 
mitted to  enter  the  boiler  room, 
where  the  appellee  and  his  son  were 
injured.  The  abstract  of  the  appel- 
lant does  not  show  that  any  objec- 
tion was  made  at  the  time  to  the 

.  testimony  of  these 
witnesses.  Further- 

<o  object.  j^Q^g^  jf  gy^jj  ^^^^ 

niony  had  been  objected  to,  there 
was  no  error  prejudicial  to  appellant 
in  admitting  it,  for  appellee  testir 
Aed  without  objection,  and  there 
was  no  teetiraony  to  the  contrary, 
that  he  went  into  the  engine  or  boil- 
er room  for  the  purpose  of  inquiring 
w>   ' '  *■■  cotton  would  be  ginned. 


Appeal— «▼!- 


Those   in  dmrge  knew  that  he  and 
his  son  were  in  the  boiler  room,  and 
no  objections  were  made  to  their 
presence  th^re.    The  testimony  as 
abstracted  was  competent  on  the  is- 
sue as  to  whether  or  not  the  appd- 
lee  was  a  trespasser  and  guil^  of 
contributory  negligence,  in  going  in 
and  taking  his  son  into  a  dangerous 
place.    The  testimony  tends  to  prove 
that  persons  going  to  the  gin  on 
business  were  p^mitted  to  go  inta 
the  boiler  or  engine 
room;       that      no  Bvi*«i^«^  ^ 
steps  were  taken  m  enter  kouer 
any  manner  to  pre-  ^ttra^liA. 
vent   those   having 
business  at  the  gin  from  going  into 
the  engine  or  boiler  room. 

The  appellant  complains  of  the 
ruling  of  tiie  court  in  permitting  the 
witness  Graham  to  testify  that  ''he 
went  down  to  the  gin  the  nert  morn- 
ing after  the  explosion,  and  that  he 
found  where  the  boiler  had  a  plug  in 
it,  and  that  it  had  been  blown  out; 
that  the  threads  were  mighty  bad 
on  the  boiler,  where  the  plug  is  sup- 
posed to  set  in ;  it  was  eaten  out  con- 
siderable; that  the  threads  on  the 
boiler  had  an  appearance  of  being 
freshly  done,  but  were  worn  slick; 
that  Mr.  CoUison  spoke  to  him  about 
the  matter,"  etc. 

The  abstract  of  appellant  does  not 
show  that  any  objection  was  made 
to  the  introduction  of  this  testi- 
mony, and,  even  if  it  had  been  ob- 
jected to,  the  testimony  was  compe- 
tent, for  the  reason 
that    it    tended    to  ;:rVi!&^^ 
snow  uie  real  con- 
dition that  the  boiler  was  in  at  the 
time  the  accident  occurred. 

The  appellant  also  iirges  here  that 
the  court  erred  in  permitting  wit- 
ness P.  J.  Donahue  to  testify  as  to 
the  condition  that  the  boiler  was  in 
some  fifteen  days  after  the  accident; 
but  the  appellant,  neither  in  his 
brief  nor  in  his  abstract,  set  out  any 
testimony  of  the  witness  which 
shows  that  the  boiler  was  in  any  dif- 
ferent condition  at  the  time  witness 
&w  the  same  than  it  was  at  the 
time  the  injury  occurred.  The  tes- 
timony of  this  witness,  as  abstract- 
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ed,  Bhowa  thftt  lie  testified  as  an 

expert^  and  in  an- 
between'  ""**     •^'''^  *^  hypothetical 

ieel««at  mmA  QQestkHM  pTOpOlllldr 

ed  to  him  he  gave 
his  opinioB  ooaoem^ 
ing  the  caaaes  that^  must  haw 
brought  about  tiie  irom  eonditioii  of 
tibe  threadB  in  the  hole  of  the  boiler 
from  which  the  plug  was  blown,  as 
assumed  Id  the  question  propound* 
ed  to  the  witneea* 

In  the  teertilnony,  as  abstracted,  it 
does  not  appeiir  that  any  objeetion 
was  mrged  at  the  trials  eiihw  to  the 
qneation  or  to  the  answer.  But 
again  we  say  that,  e?en  if  objeetion 
had  been  offered  to  the  testimony  in 
the  form  in  which  it  appears  in  ap- 
pdlant^s  abstract,  we  would  have 
to  hold  that  the  testimony  was'com- 
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potent^  and  that  it  did  not  in  any 
manner  contravene  the  dpctrine  aB«- 
nounced  by  us  in  Prescott  &  N.  R. 
Co.  V.  Smith,  70  Ark.  179,  67  S.  W. 
866,  3t;  Louis  Southwestern  R.  Co^ 
V.  Plumlee,  78  Ark.  148,  96  &  W. 
442,  alid  other  eases  more  recent  of 
the  same  pii^ort,  to  the  eSesst  that 
testimony  is  ineompetent,  afbtr  an 
accident  has  occurred,  tending  to^ 
show  that  the  defect  causing  the  ac'-, 
cident  and  injury  was  removed,  i^ 
tered,  or  changed  by  the  master, 
for  the  purpose  of  showing  neglt- 
gence,  ' 

There  is  no  error  In  the  record,* 
and  the  judgment  is  therefore  af- 
firmed. \ 

Petition  for  rehearing  denied* 
January  12»  1920. 
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Breacii  of  lessor't  covenant  to  repair  as  ground  of  fiability  for  daknages  for 
personal  injuries  to  tenant,  or  one  in  privity  widi  btler. 


I.  In  general,  765. 

a.  Majority  mlet 

1.  In  general,  768. 

2.  Application  to  wife,  or  oilier 

member  of  tenant's  family, 

767. 
8.  Application    to    guest,   cos-' 

tomer,  etc.,  769. 
4.  As  affected  by  nature  of  the 

agreement  to  repair,  770. 

b.  Minority  rule,  772. 

n.  Bationale  of  majority  aad  minority 
doctrines: 

a.  Action  ex  delicto,  774. 

b.  Action  ex  contractu;  measure  of 

recovery: 
1«  In  general,  779. 

I.  In  generk^ 
This  note  is  not  intended  to  cover 
fhe  question  of  the  liability  of  the 
landlord,  whether  he  has  covenanted 
to  repair  or  not,  for  injuries  to  third 
persons  while  aeing  that  part  of  the 
leased  premises  intended  for  public 
nse.  In  this  connection,  hoivever,  at- 
tention is  called  to  Lowell  v.  Spanlding 
(1849)  4  Cash.  (Maas.)  277,  60  Am. 
Dec.  775,  holding  that  where  there  is 
an  agreement  by  a  landlord  to  keep 
the  leased  premi«eft  in  repair,  he  is 


XL  b— oontiaaed. 

jL  As  to  iidiether  personal  in» 
juries  are  wiUun  the  oonr 
ten^lation  of  the  parties, 
779. 
a  As  affected  by  contributory  aeg« 
liffsnce  of.  the  lessee  or  tiie  in- 
jured person^  781. 
d.  Doty  of  lessee  to  lepair  daaasr- 
ous  deftets,  782.  i 

III.  Where  poaasaskm  of  tiie  iwwipeity  is 
leservBd  by  the  lessor;  i 

a.  In  general,  783.  ^ 

b.  Necessity  of  noeioa  to  Isssor  of 

defects,  785l  j 

liable  to  a  town  for  damages  which 
it  ia  compelled  to  pay  by  reason,  of 
an  injury  to  a  third  person  due  to  the 
bad  condition  of  a  cellarway,  con- 
structed in  the  sidewalk  in  front  of 
the  leased  premises. 

The  question  here  raised  is  as  to 
whether  or  not  a  contract  by  the  land-i 
lord  to  repair  the  leaked  premie^  ere-' 
ates  a  relation  between  the  parties  oul^ 
of  which  there  arises  ike  tegal  duty 
to  repair,  the  failure  to  perf onn  which 
will  support'  an  aotion  ts  delicto  or 
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0S  contractu  to  recover  damagm  for 
perBoaal  injuries  due  to  euch  negli- 
gence. 

In  considering  the  cases  passing 
upon  this  specific  question,  they  are 
to  be  interpreted  with  reference  to 
certain  distinguishing  facts.  As,  for 
leaatmple:  (1)  Where  the  lease  is  of 
property  for  a  private  use  or  purpose, 
without  any  reservation  of  a  right  of 
possession  in  the  landlord;  (2)  where 
the  lease  is  of  property  to  be  put  to 
some  public  use;  (8)  where  there  is  a 
reservation  by  tho  lessor  of  the  pes-* 
session  of  the  property  for  the  purpose 
of  making  repairs  and  the  grant  to  the 
lessee,  in  effect,  is  of  the  mere  right 
or  license  to  make  a  certain  use  of  the 
property  reserved.  In  treating  the 
cases  accoidini^  as  they  fsH  within 
one  of  the  three  divisions  mentienetf, 
at  least  some  of  the  confusion  existing 
among  the  authorities  on  the  point 
will  be  obviated. 

a.  Ma§ari$y  rule. 

J.  Mn  qwiowi. 

Where  the  right  of  possession  and 
enjoyment  of  the  leased  premises 
passes  to  tftie  lessee,  the  cases  are  prac- 
tically agreed  thal^  in  the  absence  of 
concealment  or  fraud  by  the  landlord 
as  to  some  defect  in  the  premises, 
known  to  him  and  unknown  to  the  ten- 
ant, Hke  rule  of  caveat  emptor  applies, 
and  the  tenant  takes  the  premises  in 
whatever  eondltien  th^  may  be  in, 
thus  assuming  all  risk  of  personal  in- 
jury from  defects  therein.  Thia  doc- 
trine is  i«  harmony  with  the  common- 
law  rule  that  a  lease  is  a  conveyance 
of  an  eatote  or  an  interest  in  rest  prop-, 
erty,  or  a  transfer  of  the  right  to  the 
possession  and  enjoyment  of  real  prop- 
erty for  a  specified  period  of  time,  or 
at  will.  In  other  words,  it  is  a  demise 
of  real  property  for  a  limited  period 
of  time.  So  far  as  concerns  the  con- 
dition of  the  premises,  the  relation 
created  by  a  lease  is  substantially 
similar  to  that  created  by  a  deed  or  a 
contract  for  the  sale  of  real  property 
with  the  right  of  possession.  By  the 
great  weight  of  authority,  the  fiact  that 
the  lessor  covenants  to  repair  the 
premises  does  not  affect  this  rule,  so 
far  as  concerns  the  lessor's  liability 


for  personal  injuries  to  the  lessee  or 
those  in  privity  with  him,  due  to  de- 
fects in  the  premises  leased  for  a 
private  pnrpoee,  tlie  poseession  of 
which  has  pasaad  to  the  lessee,  al- 
though the  esiatence  of  tiie  defect  is 
attributable  to  the  fyhnre  of  flie 
lesser  to  repair  aoeetdiatf  to  hia  cove- 
nant. Thus,  in  the  faHoving  eases,  tiie 
liability  of  a  landlord  who  had  cove- 
nanted to  repair  was  deniad: 

Alabama.  —  AndoMMm  ▼•  Robinson 
(1918)  in  Ala.  616,  47  l4Jt.A.(N.S.) 
aao,  68  So.  612,  Ann.  Caa.  ItUU^  886; 
Hart  V.  Gdlanan  (1916)  162  Ala.  4d7, 
68  So.  816.  (But  see  this  ease  inftra, 
wherein  a  recovery  is  pensfttted  in  an 
action  ex  contractu.) 

CaMfnwila  —  Graaer  v.  Flanagan 
(1018)  36  Cal.  App.  784, 170  Pac.  1696. 

nifcisia.  CremweU  t.  AUen  (1869) 
151  111.  App.  404. 

Indiana. — ^Hanson  v.  Cruse  (1900) 
166  Ind.  176,  57  N.  E.  904. 

Kansas.  —  Murrell  v.  Crawford 
(1918)  102  Kan.  U8»  169  Pae,  S61. 

Kentucky. — Dice  v.  Zweigart  (1914) 
161  Ky.  646,  L.R.A.1916F,  1156,  171 
S.  W.  196. 

Maine.  —  Shachford  v.  GoAn  (1901) 
95  Me.  69,  49  Atl.  67. 

Maryland.  —  Thompson  v.  Clemens 
(1903)  96  Md.  196,  60  L.R.A.  580,  58 
Atl.  919;  Pinkerton  v.  Slocomb  (1916) 
126  Md.  665,  96  Atl.  965. 

Maaaaehueettar— Tnttle  v.  George  H. 
Gilbert  Mfg.  Co.  (1887)  145  Mass.  169, 
18  N.  E.  465;  Miles  v.  Janvrin  (1907) 
we  Mass.  491, 18  L.R.A.  (N.S.)  878, 124 
Am.  St  Rep.  575,  82  N.  E.  708;  Rolfe 
V.  Tufts  (1914)  216  Mass.  568,  104 
N.  E.  341,  5  N.  C.  C.  A.  291;  Mills  v. 
Swanton  (1916)  222  Mass^  657,  111 
N.  E.  884;  Lane  v.  Raynes  (1916)  228 
Mass.  514,  118  N.  B.  162;  Conahan 
V.  Fisher  (1919)  288  Mass.  284,  124 
N.  E.  13. 

Misaimri,— Kora/eh  v.  Loeffel  (1912) 
168  Mo.  App.  414, 161 S.  W.  790;  Dailey 
V.  Vogl  (1916)  187  Ml^  App.  261,  178 
S.  W.  707;  Mandiy  V.  Dee  (1915)  190 
Mo.  App.  88,  176  &  W.  287;  McBride 
V.  Gumey  (1916)  —  Mo.  App.  — ^  186 
S.  W.  735;  Roman  v.  Kinir  (1918)  — 
Mo.  App.  — ,  202  S.  W.  590. 

New  Hampshire.^ — ^Dustin  v.  Curtis 
(1907)  .74  N.  a.  266,  11  L.RJL(N.S.> 
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604»  %7  Atl.  286,  18  Ann.  Gas.  189; 
P«fcrOBki  ▼.  Mulvan^  (1916)  78  N.  H. 
262,  99  AU.  88. 

New  Jmaew»  —  Clyne  v.  HelniM 
(1898)  61  N.  J.  L.  2BS,  89  AtL  767» 
4  Am.  N«ig.  Rep.  180. 

New  York.— FlynB  v.  Hatton  (t872) 
48  How.  Pr.  838;  Kahn  T.  Frost 
(18M)  18  Jones  ft  S.  72;  SpeUman  v* 
Bannigan  (1888)  86  Hun,  174;  Saa- 
ders  V.  SmHh  (1888)  S  Misc.  1,  25 
N.  T.  Supii.  125;  Miller  ▼.  Rinaldo 
(1897)  21  Misc.  470,  47  N.  Y.  Stt». 
686;  Sehiok  ▼.  Fleiichluaer  (1898)  26 
App.  Div.  210,  49  N.  Y.  Suffp*  962; 
Wywie  T«  Baiskt  (1898)  27  App.  I>iv. 
7,  50  N.  Y.  aUq^d.  187;  Vaa  Taaael  ¥. 
Read  (1889)  86  App.  !>!▼.  529,  55  N.  Y. 
Supp.  562,  5  Am.  Neg.  Rep.  428 ;  Fokon 
▼.  PariEor  (1900)  81  Miae.  848,  64 
N.  Y.  Sapp.  263;  Frank  v.  Mandal 
(1908)  76  App.  Div.  413,  78  N.  Y.  Supp. 
855;  Stela  v.  Van  Dustti  (1904)  98 
App.  Div.  868,  87  N.  Y.  Supp.  716; 
Kttshee  v.  Ginsberg  (19M)  99  App. 
Div.  417,  91  N.  Y.  Supp.  216,  affiraied 
in  (1907)  188  N.  Y.  630,  81  N.  £.  168; 
Sherlock  y.  RualntOM  (1904)  99  App. 
IMv.  598,  91  N.  Y.  Supp.  1£2;  Boden 
V.  Schaltz  (1906)  101  App.  Div.  1,  91 
N.  Y.  Supp.  487;  Sehiff  v.  PottUtaer 
(1906)  51  Mieo.  611,  101  K  Y.  Supp. 
249;  Goetchiue  v.  Gale  (1907)  57  Misc. 
192,  108  N.  Y.  Supp.  1079;  Cnilhe  v. 
Ackemnn  (1908)  58  Misc.  638,  10» 
N.  Y.  Sapp.  714;  De  Negro  v.  Ghvist- 
man  (1912)  77  Misc.  147,  136  N.  Y. 
Supp.  864;  Marston  v.  Frisbie  (1915) 
168  App.  Div.  666,  154  N.  Y.  Supp. 
367;  Hopman  v.  Reinhardt  (1917)  164 
N.  Y.  Supp.  676;  Silverman  v.  Isaac 
(1918)  188  App.  Div.  542,  170  N.  Y. 
Supp.  290. 

(Mo.— Burditk  V.  Gheadle  (1875) 
26  Ohio  St.  398,  20  Am.  Rep.  767; 
MouUiet  V.  Anderson  (1908)  29  Ohio 
C.  C.  128. 

Rhode  lalaML  -^  Davis  v.  Smith 
(1904)  26  R.  I.  129,  66  L.R.A.  478,  106 
Ahl  St.  Rep.  691,  88  Atl.  630,  8  Ann. 
Gas.  832. 

Utah.— Reams  v.  Taylor  (1906)  Zt 
Utah,  288,  8  LJl.A.(N.S.)  436, 120  AJtn. 
St.  Repw  930^  87  Pae.  1089,  11  Ann. 
Cas.  51. 

Wiaconaiii.  —  McGiMi  v.  French 
(1900)  107  Wis.  54,  82  N.  W.  724. 


«—  Tredwaor.  v.  Machin 
(1804)  91  L.  T.  N.  S.  810,  20  Times 
L.  R.  726,  53  Week.  Rep.  186;  Dobson 
▼.  HoMlex  [1915]  1  K.  R  634,  84  L.  J. 
K.  R.  N.  S.  809^  112  L.  T.  N.  S.  101,  31 
TiniM  L.  R.  12;  M'Uwaiae  v.  Stewart 
E1914]  S.  0.  934,  51  Seot  L.  R.  881. 

Caaadi^ — Bvows  v.  Toronto  General 
Hospital  (1898)  28  OnLRep.  58». 

On  this  point,  in  CroaweU  v.  Allen 
(1908)  151  UL  App.  404»  tha  court 
said:  'In  case  a  landlord  faila  te  make 
iBpairs,  in  vioiatiott  of  hia  covenant, 
the  tenant  may  (1)  abandon  the  prem* 
iaes  if  they  became  untenMitabla  by 
reason  of  want  of  repair;  (2)  he  may 
make  the  repairs  himself  and  deduct 
the  cost  from  the  rent;  (8)  he  may 
occupy  the  premiss  without  repair, 
and  recoup  his  damages  in  an  action 
for  rent;  (4)  he  may  sue  fer  damages 
for  breach  of  the  covenant  ta  repair, 
and  the  damage  recoversUo  in  this 
last  instance  is  usually  the  difference 
between  the  vakie  of  the  poremises  in 
repair  and  out  of  repair." 

In  Lane  v.  Raynes  (1216)  228  Maea* 
514y  112  N.  B.  158,  the  comt  said  that 
it  is  not  moiigh  to  show  that  the  land<» 
lord  failed  to  comply  with  his  agree- 
•m&at  to  make  repairs,  even  aiter  no- 
tice, but  tiia  tenant  misst  also  show 
^bat  the  landlord  actimlly  made  the 
sepairs,  and  was  neitfigeni  in  making 
thttn,  thus  causing  the  injury  com* 
plained  ef. 

In  Dailey  v.  Vogl  (1915)  187  Mow 
App.  261,  173  S.  W.  707,  it  is  held  that 
a  landlord  is  not  Itahle  in  an  action, 
either  ex  conftaraetu  or  ex  delicto,  for 
personal  injuries  to  a  tenant  or  a  per- 
son in  privity  with  the  tenant^  based 
upon  a  breach  by  him.of  his  acrreement 
to  repair. 

In  Murrell  v.  Crawford  (1918)  102 
Km.  li8, 169  Pac.  561,  it  is  held  that 
tibe  landlord  is  not  UaMe  for  personal 
injury  to  his  tenant,  caused  by  her 
falling  through  the  floor  of  a  defective 
porch  on  the  leased  premises,  although 
he  had  agreed  to  repair  the  porch  and 
put  it  in  good,  safe  and  tenantable 
condition. 

a.  itppHiwfitw  to  wife,  or  otker  mem&6r 
of  tentmPs  fawMif* 

^    The  general  rule  that  a  landlord  is 
not  liable  to  compensate  a  tenant  for 
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his  damage  for  personal  injnriaa,  dtie 
to  the  defective  condition  of  the  leased 
premises  the  landlord  was  under  cov^ 
nant  to  repair,  also  applies  to  the  wife 
of  the  tenant,  and  she  cannot  recover 
of  the  landlord  for  personal  injuries 
which  she  suffers  by  reason  of  the  de- 
fective condition  of  the  premises. 
Pinkerton  v.  Slocomb  (1916)  126  Md. 
665,  95  Atl.  966;  Rolfe  v.  Tufts  (1914) 
216  Maes.  568,  104  N.  E.  341,  5  N.  G. 
C.  A«  291 ;  McBride  v.  Gumey  (1916) 
—  Moi.  App.  — ,  186  S-  W.  735 ;  Wynne 
V.  Haight  (1898)  27  App.  Div*  7,  50 
N.  Y.  Supp«  187;  Van  Tassel  v.  Read 
(1899)  36  App.  Div.  529,  65  N.  Y. 
Supp.  502,  5  Am.  Neg.  Rep.  428 ;  Stelz 
V.  Van  Dusen  (1904)  98  App.  Div.  358, 
87  N.  Y.  Supp.  716;  Kushes  v.  Gins- 
berfif  (1904)  99  App.  Div.  417,  91  N.  Y. 
Supp.  216,  affirmed  in  (1907)  188  N.  Y. 
630,  81  N.  E.  1168. 

In  McGiim  v.  French  (1900)  107 
Wis.  64,  82  N.  W.  724,  it  is  held  that 
tl&e  wife  of  a  tenant  cannot  maintaini 
an  action  ex  contractu  for  personal  in- 
jaries  due  to  the  defective  condition  of 
the  leased  premises,  based  upon  a  con- 
tract with  the  tenant  to  repair. 

In  McBride  v.  Gnmey  (1916)  — 
Ma  App.  — ,  186  S.  W.  786^  it  is  held 
that  the  wife  of  a  tenant  cannot  main- 
tain against  the  landlord  a  tort  ac- 
tion to  recov^  for  personal  injuries 
due  to  the  defective  condition  of  the 
premises,  where  the  action  is  based 
upon  a  violation  of  the  landlord's 
agreement  to  repair. 

In  Clyne  v.  Helmes,  (1898)  61  N.  J. 
L.  358,  39  Atl.  767,  4  Am.  Neg.  Rep. 
180,  it  was  held  that  even  if  it  be  as- 
sumed that  the  tenant  might  hold  the 
landlord  for  dan\^ges  for  personal  in- 
juries caused  by  the  defective  con- 
dition of  the  demised  premises,,  which 
the  landlord  has  failed  to  repair  ao^ 
cording  to  his  agreement,  nevertheless 
the  wife  of  the  tenant  cannot  main- 
tain an  action  based  upon  such  agree- 
ment, to  recover  compensation  for  in- 
juries to  her,  due  to  the  defective  con- 
dition of  the  premises.  The  court  said 
that  there  was  no  privity  of  contract 
between  the  landlord  aad  tke  mmberu 
of  the  tenant's  family. 

The  rule  also  applies  to  other  mem- 
bers of  the  tenant's  family  (Silvermaa 


V.  Isaac  (1918)  18&  App.  Div.  648,  170 
N.  Y.  Supp.  290;  Davis  v.  Smith  (1904) 
26  R  I.  129,  66  L.R.A.  478,  106  Am.  St.: 
Rep.  691,  53  Atl.  680,  8  Aan.  Gas. 
832) ;  also,  to  a  child  of  the  lessee 
(Folsom  V.  Parker  (1900)  81  Misc.  848, 
64  N.  Y.  Supp.  268;  Miller  v.  Rinaldo 
(1897)  21  Misc.  470,  47  N.  Y.  Supp. 
686;  Flynn  v.  Hattom  (1872)  43  How. 
Pr.  (N.  Y.)  388;  Petrosld  v.  Mulvanity 
(1916)  78  N.  H.  2S2,  99  AtL  88)* 

In  Brady  v.  Klein  (1903)  183  Ifich. 
422,  62  L.RA.  909,  108  Am.  St  Bep. 
455,  95  N.  W.  667,  2  Ann.  Gas.  464,  17 
Am.  Neg.  Rep;  361,  it  is  held  that  ae 
one,  aside  from  the  teaaat^  at  least, 
has  any  right  to  maintain  an  action 
against  the  landlord  to  recover  dam- 
ages for  personal  injuries  received, 
where  the  action  is  based  upon  a  cove- 
nant to  repair.  In  this  case  the  action 
was  in  behalf  of  a  child  of  the  tenant, 
and  it  was  held  not  maintainable. 

In  Dice  v.  Zweigart  (1914)  161  Ky. 
646,  L.R.A.1916F,  1166,  171  &  W.  195, 
the  landlord  was  held  not  liable  for  the 
death  of  a  child  of  a  tenant,  caused 
by  falling  into  an  uncovered  cistern 
upon  the  leased  premises,  which,  how- 
ever, was  generally  kept  covered  by  a 
plank  apon  which  a  heavy  stone  was 
placed,  the  landlord,  however,  having 
agreed  to  make  this  covering  safer  by 
installing  a  pump.  The  court,  in  reach- 
ing its  conclusion,  said  that  tiie  case 
presented  was  simply  one  of  the  land- 
lord's promise  to  repair  the  cistern, 
and  of  his  failure  to  do  so.  "^he  only 
question  to  be  considered,  therefore,  is 
whether  or  not  the  landlord,  under 
these  circumstances,  is  liable  in  dam- 
ages for  personal  injurie|i  received  by 
a  member  of  his  tenant's  family.  The 
child  in  this  case  was  not  on  the  prem- 
ises by  invitation  of  the  landlord.  He 
was  there  by  virtue  of  the  relation 
which  he  sustained  as  a  member  of  the 
tenant's  family.  If  there  be  aiiy  lia- 
bility, therefore,  it  grows  out  of  that 
relation,  and  if  the  landlord  be  not 
liable  to  the  tenant  under  the  same 
circumstances,  he  is  not  liable  to  a 
member  of  the  tenant's  family.  Or- 
dinarily, of  course,  the  landlord  is  not 
under  a  duty  to  use  ordinary  care  to 
furnish  a  tenant  refeisonably  safe  prem- 
ises in  which  to  live.     The  tenant 
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takes  the  iMremises  as  he  finds  them. 
As  to  him,  the  doctrine  of  caveat  emp» 
tor  applies.  Here  the  dangerous  con-- 
dition  was  known  to  the  tenant.  The 
law  imposed  no  doty  on  the  landlord  to 
repair  the  premises,  and  no  liability 
lor  personal  injury  growing  out  of  the 
defective  condition  of  the  premises. 
It  is  difficult  to  perceive  upon  what 
theory  a  mere  agreement  to  repair 
could  impose  a  liability  not  imposed 
by  law.  Of  course,  cases  may  arise 
where  a  legal  duty  arises  from  a  con- 
tractual relation,  and  for  a  breach 
thereof  an  action  of  tort  will  lie.  But 
such  a  case  is  altogether  different 
from  a  duty  entirely  dependent  upon  a 
contract  in  which  it  is  assumed.'' 

Upon  this  point  in  Mehr  v.  McNab 
(1894)  24  Ont.  Rep.  653,  the  court  said, 
arguendo :  ''Even  if  the  lessor  was  the 
one  who  had  to  do  the  repairs,  and  the 
accident  had  happened  to  the  lessee 
himself,  he  could  not  sustain  an  action 
against  the  lessor  for  damages  of  the 
character  of  the  damages  claimed 
here.  The  plaintiff  is  a  daughter  of 
the  lessee,  who  is  her  next  friend,  by 
whom  she  sues  in  this  action;  she  was 
a  member  of  his  family  and  living 
with  the  lessee  at  the  time  of  the  acci- 
dent, and  I  do  not  see  how  she  can  be 
considered  a  'stranger,'  as  was  con* 
tended." 

Ryall  V.  Kidwell  [191S]  3  K.  fi.^ 
(Eng.)  123,  29  Times  L.  R.  499,  82  L. 
J.  K.  B.  N.  S.  877,  108  L.  T.  N.  S.  922, 
77  J.  P.  846,  57  Sol.  Jo.  518,  11  L.  G.  R. 
655,  Ann.  €as.  1915B,  163,  denies  a 
recovery  for  injuries  suffered  by  a 
daughter  of  the  tenant.  It  is  to  be 
lidted  that  the  English  cases  are  based 
apon  a  statute  which  in  express  terms 
imposes  upon  the  landlord  the  duty  of 
keeping  the  leased  premises  in  repair, 
and  reserves  to  him  a  sufficient  pos- 
session of  the  leased  premises  for  the 
purpose  of  making  such  repairs.  This 
statutory  liability  of  the  landlord, 
however,  only  includes  the  tenant,  and 
the  court,  regarding  it  as  a  change  in 
the  general  rule,  strictly  applies  it 
and  holds  that  it  does  not  apply  even 
to  the  tenant^s  family.  The  cases  are, 
therefore,  no  support  to  the  rule  as^ 
aerted  in  Merchants'  Cotton  Press*  & 
8  A.L.R. — 49. 


Storage  Co.  v.  Miller  (1915)  185  Teniu 
187,  L.R.A.1916F,  1137,  186  S.  W.  87 

3,  Application  to  ffueM,  customer,  etc. 

The  general  rule  also  applies  to 
guests  of  the  tenant  (Frank  v.  Mandel 
(1902)  76  App.  Div.  413,  78  N.  Y.  Supp. 
855),  and  to  a  member  of  a  lodge  al- 
though the  lodge  is  the  tenant  (Dustin 
V.  Curtis  (1907)  74  N.  H.  266, 11  L.R.A. 
(N.S.)  504,  67  Atl.  220,  13  Ann.  Cas. 
169) ;  it  also  applies  to  a  customer 
or  patron  of  the  tenant  (Burdick  v. 
Cheadle  (1875)  26  Ohio  St.  393,  20  Am. 
Rep.  767). 

In  Frank  v.  Mandel  (N.  Y.)  supra, 
the  court  said:  *'The  plaintiff,  as  a 
lodger,  visitor,  or  member  of  the  ten- 
ant's family,  has  no  better  claim  than 
a  tenant  would  have.  The  covenant  of 
the  landlord  to  repair  does  not  inure  to 
the  benefit  of  a  stranger,  sustaining 
injuries  because  of  its  breach.  .  .  . 
'The  fact  that  a  landlord  leases  prem- 
ises with  a  condition  that  he  may  re- 
enter for  the  purpose  of  making  re- 
pairs does  not  enlarge  his  responsi- 
bility as  to  third  persons,  or  burden 
him  with  the  duty,  as  to  them,  of  ob- 
serving any  greater  degree  of  care 
than  would  be  required  were  he  in 
possession.' " 

In  Dustin  v.  Curtis  (1907)  74  N.  H. 
266,  11  L.R,A(N^.)  504,  67  Atl.  220, 
13  Ann.  Cas.  169,  it  appeared  that  a 
member  of  a  lodge  was  injured  by  fall- 
ing plaster  while  attending  a  lodge 
meeting.  The  owner  of  the  building 
had  leased  it  to  this  lodge,  and  had 
agreed  to  repair  the  same.  Under 
these  circumstances  he  was  held  not 
liable  to  the  injured  person  in  an  ac- 
tion for  tort  to  recover  for  personal 
injuries. 

In  Burdick  v.  Cheadle  (1875)  26 
Ohio  St.  393,  20  Am.  Rep.  767,  it  is 
held  that  the  landlord  is  not  liable  to 
a  third  person  for  injuries  received 
through  the  defective  condition  of  the 
fixtures  attached  to  a  store  build* 
ing  which  he  had  leased,  and  which 
he  had  agreed  to  keep  in  repair. 
The  court  said  that  'Svhatever  may 
be  the  rights  and  duties  respec- 
tively of  landlord  and  tenant,  as 
between  themselves,  the  latter  c^an- 
not,  *  by  the  terms   of  the   lease,   be 
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discharged  from  the '  duty  to  his 
guests,  and  in  a  greater  degree  to  his 
customers,  of  caring  for  their  safety. 
And  while  such  persons  may  reason- 
ably expect  the  exercise  of  care  for 
their  safety  from  the  person  who  in- 
vites them,  they  have  no  right  to  ex- 
pect like  care  from  his  landlord,  with 
whom  they  are  not  in  privity." 

.  In  Sherlock  v.  Rushmore  (1904)  99 
App.  Div.  598,  91  N.  Y.  Supp.  152,  the 
servant  of  the  lessee  was  injured 
through  the  defective  condition  of  the 
leased  premises.  Although  the  land- 
lord had  contracted  to  keep  the  same 
in  repair,  .he  was  held  not  liable  to  the 
servant  for  breach  of  the  agreement. 
In  Glidden  v.  Goodfellow  (1913)  124 
Minn.  101,  L.R.A.1916F,  1078,  144  N. 
W.  428,  It  is  held  that  the  rule  in  that 
state,  holding  the  landlord  liable  for 
injuries  to  a  third  person  caused  by 
defects  in  the  leased  premises  which 
the  landlord' has  contracted  to  keep, 
in  repair,  also  applies  to  a  contract  by 
the  landlord  to  properly  heat  the  prem- 
ises, and  where  he  negligently  fails  to 
perform,  the  contract  he  is  liable  to 
a  servant  of  the  tenant,  who  suffers 
injury  in  consequence  thereof. 

4i  As  affected  by  nmiure  of  the  agree* 
^  tnent  to  repair. 

Up  to  the  present  time  the  eases 
apparently  have  given  but  little  con- 
sideration to  the  question  as  to  the 
effect  of  the  fornr  tr  character  of  the 
agreement  by  the  lessor,  that  is,  as  to 
whether  or  hot  it  is  merely  a  simple 
agreement  to  repair,  or  whether  it  is 
of  such  a  character  as  to  amount  to  a 
reservation  by  the  lessor  of  the  pos- 
session of  the  leased  premises  for  the 
purpose  of  making  repairs. 

In  Miles  v.  Janvrin  (1907)  196  Mass. 
431,  13  L.R.A.(N.S.)  378,  124  Am.  St. 
Rep.  576,  82  N.  E.  708,  the  court  said 
that  in  respect  to  what  is  within  the 
contemplation  of  the  parties,  there  is 
no  difference  between,  a  contract  by 
the  landlord  to  keep  the  premises  of 
his  tenant  in  repair,  generally,  during 
the  term  of  the  lease,  and  a  contract 
by  a  landlord  to  make  specific  repairs 
on  the  premises  of  the  tenant,  although 
there  is  a  difference  between  a  land- 
lord's agreeing  to  maintain  premises  in 


a  safe  condition  for  the  tenant's  use, 
and  a  contract  to  keep  his  tenant's 
premises  in  repair. 

If  a  part  of  a  landlord's  undertaking 
is  an  agreement  in  terms  to  make  re- 
pairs, and  the  circumstances  are  such 
as  to  leave  the  meaning  doubtful,  it  is 
to  be  determined  from  all  the  language 
used,  and  from  'all  the  circumstances, 
whether  his  meaning  is  to  make  re- 
pairs merely  as  a  mechanic  might  con- 
tract to  make  them,  only  upon  notice 
that  they  are  needed,  or  whether  his 
undertaking  is  intended  to  be  broader, 
including  a  duty  to  observe  for  him- 
self and  provide  for  the  safety  of  the 
premises.    Ibid. 

In  the  foregoing  case,  the  court  said 
thajt  the  landlord  is  liable  where  the 
arrangement  with  the  tenant  is  that 
during  the  term  of  the  lease  the  land- 
lord is  to  be  responsible  for  the  safety 
of  a  flight  of  steps  which  leads  frooL 
the  highway  to  the  demised  house; 
hence,  the  direct  way  of  carrying  that 
arrangement  into  effect  is  to  give  the 
tenant  nothing  but  the  right  to  use 
the  steps.  Thus  would  the  steps  be  in 
the  control  of  the  landlord,  and,  being 
in  his  control  with  an  agreement  to 
keep  them  in  repair,  the  case  would 
come  within  the  rule  applicable  where 
a  portion  of  the  premises  is  reserved 
by  the  landlord. 

In  Thompson  v.  Clemens  (1903)  96 
Md.  196,  60  L.R.A.  580,  53  Atl.  919, 
the  rule  is  thus  stated:  *'The  mere 
failure  of  the  landlord  to  make  repairs 
which  he  had  agreed  to  make  cannot 
make  him  responsible  to  the  tenant,  or 
a  member  of  his  family,  for  damages 
for  personal  injuries  sustained  by  rea* 
son  of  the  defective  condition  of  the 
premises,  whether  such  auit  be  in  as- 
sumpsit or  in  case;  but  in  order  to  re- 
cover such  damages  there  must  be 
shown  some  clear  act  of  negligence  or 
misfeasance  on  the  part  of  the  land- 
lord, beyond  the  mere  breach  of  con- 
tract. ...  If  the  appellee  knew  of 
the  defect  in  this  porch  that  caused 
the  injuries,  and  had  reason  to  be- 
lieve that  it  was  likely  to  produce 
such  result  if  not  repaired,  then  it  was 
negligence  on  his  part,  in  view  of  his 
agreement  to  repair,  not  to  do  so 
promptly,  or  at  least  to  take  some  steps 
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to  protect  the  tenlint  and  his  family 
from  injury." 

In  some  jurisdictions,  at  least,  the 
ai^eement  to  repair  may  be  in  such 
form,  or  the  circumstances  may  be 
such,  as  to  Impose  iipon  the  lessor  the 
duty  of  usin?  ordinary  care  to  inform 
himself  as  to  the  condition  of  the 
leased  premises,  at  the  timcf  of  the 
letting.  And  he  may  be  held  liable  for 
pevaonal  injuries  due  to  the  defective 
condition  of  the  premises  when  pos* 
session  waa  given  to  the  lessee,  if  the 
delect  is  attributable  to  his  negligence 
in  failing  to  repair  and  put  in  safe 
condition  the  premises,  and  the  defect 
was  known  to  him,  or  ought  to  have 
been  known  to  him. 

For  example,  in  Moore  v.  Steljes 
(1895)  69  Fed.  513,  it  appeared  that 
the  lessor  warranted  the  sufficiency 
and  safety  of  the  premises.  This  war- 
ranty was  held  to  render  him  liable 
for  injury  to  a  child  of  the  tenant  due 
to  a  falling  ceiling.  It  is  pointed  out 
that  the  action  is  not  based  upon  the 
warranty,  but  this  serves  to  fix  the 
negligence  of  the  lessor. 

In  Robinson  v.  Hell  (1916)  128  Md. 
645,  98  Atl.  195,  it  appeared  that  the 
injury  complained  of  was  due  to  de- 
fective stairs,  and  that  these  stairs 
were  in  a  defective  and  dangerous  con« 
dition  at  the  time  the  property  was 
leased,  and  that  the  landlord  knew 
of  this  condition,  his  attention  having 
been  called  to  it  by  a  prior  tenant. 
The  lessor  agreed  to  repair  the  stairs, 
and  told  the  tenant  to  use  them  until 
he  could  make  the  repairs.  Under 
these  circumstances  it  was  Held  that 
the  landlord  was  liable  if^he  negligent* 
]y  failed  to  make  the  repairs,  and  that 
this  was  a  question  of  fact  for  the 

In  Sontag  ▼.  O'Hare  (1897)  73  IlL 
App.  482,  the  landlord  was  held  liable 
for  personal  injuries  resulting  in  the 
death  of  the  wife  of  a  tenant,  due  to 
the  giving  away  of  a  railing  to  a  stair* 
way,  where  he  had  contracted  to  repair 
the  premises.  The  lease  was  for  the 
ilrst-ik>or  flat  of  a  building,  %nd  the 
defective  stairs  led  to  this  flat  The 
question  was  given  considerable  con- 
sideration by  the  court,  which  held 
that  if  the  landlord  agreed  to  make 


these  repairs  at  the  time  of  leasing 
the  premises,  and  neglected  to  do  so^ 
he  would  be  liable  for  the  death  of  the 
wife  of  the  tenant  due  ta  the  unre- 
paired condition  of  the  stairs. 

In  Jacobson  v.  Ramey  (1915)  200 
nL  App.  96,  the  landlord  was  held  lia« 
ble  for  personal  injuries  to  the  wife  of 
the  tenant  under  these  circumstances: 
The  landlord  had  leased  to  the  ten- 
ant a  certain  building,  the  lower 
floor  to  be  used  as  a  store  building 
and  the  upper  floor  for  flats  or  apart- 
ments, the  landlord  agreeing  so  to  re- 
model the  building  that  the  upper 
floor  would  be  suitable  for  apartments. 
There  was  an  outside  stairway  lead- 
ing to  these  apartments,  and  it  was 
alleged  that  the  stairway  was  defec- 
tive, rotten,  and  unsafe,  and  that  it 
was  because  of  this  defective  condition 
of  the  stairway  that  the  plaintiff  fell 
through  it  and  was  injured.  < 

And  see,  upon  this  point,  Stillwell 
V.  South  Louisville  Land  Co.  (1900)  22 
Ky.  L.  Rep.  785,  52  L.R.A.  325,  58  S.  W. 
696,  holding  that,  where  a  landlord  un- 
dertakes and  promises  to  repair  a  cis- 
tern on  the  leased  premises  at  the  time 
and  before  he  rented  the  same,  he  as- 
sumes the  responsibility  for  injury  to 
a  child  of  the  tenant,  caused  by  such 
dangerous  place. 

Flood  V.  Pabst  Brewing  Co.  (1914) 
158  Wis.  626,  L.R.A.1916F,  1101,  149  N. 
W.  489,  it  was  held  that  a  landlord  hav- 
ing actual  or  constructive  knowledge 
of  a  structural  defect  in  a  building, 
when  he  lets  it  to  one  without  knowl- 
edge, actual  or  constructive,  of  the  de- 
fect, is  liable  to  an  invitee  of  the  ten- 
ant, also  without  such  knowledge,  for 
personal  injuries  due  to  such  defect, 
the  landlord  having  covenanted  to  keep 
the  property  in  repair. 

In  Mesher  v.  Osborne  (1913)  75 
Wash.  439,  48  L.R.A.(N.S.)  917,  134 
Pac.  1092,  it  is  held  that  where  the 
owner,  upon  leasing  premises,  cove- 
nants to  repair  the  same,  he  is  charge- 
able with  knowledge  of  their  condi- 
tion and  of  any  defect  therein,  ren- 
dering the  premises  unsafe,  if  a  rea- 
sonable inspection  by  him  would  have 
disclosed  the  defect,  and  it  was  un- 
known to  the  tenant,  and  hence  lie 
is  liable  to  the  tenant  for  personal  in- 
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juries  received  by  reason  of  such  de- 
fect. The  court  said  that  "where  the 
landlord  agrees  to  put  the  premises  in 
repair,  and  keep  them  in  repair  during 
the  tenancy,  it  would  seem  that  there 
ought  to  arise  a  positive  duty  on  his 
party  before  relinquishing  possession 
to  the  tenant,  to  make  reasonable  in* 
spection  of  the  premises  for  concealed 
defects,  unknown  to  and  undiscov- 
erable  by  a  reasonable  inspection  on 
the  tenant's  part,  which  might  render 
the  premises  dangerous  to  the  tenant, 
his  family,  servants,  and  guests.  In 
such  a  case,  as  it  seems  to  us,  the  land- 
lord ought  to  be  held  to  a  more  careful 
inspection  than  the  tenant,  because  the 
dul^  to  repair  is  upon  the  landlord, 
and  his  presumed  knowledge  of  his 
own  premises  would  make  a  discovery 
by  him  of  concealed  defects  and 
dangers  more  probable.  Such  a  rule 
would  seem  to  be  only  a  just  applica- 
tion of  the  maxim  to  which  we  have 
adverted,  that  there  is  always  a  posi- 
tive duty  to  exercise  reasonable  care 
to '  so  use  one's  own  property  as  not 
to  injure  another."  This  case  is  not 
necessarily  a  departure  from  the  ma- 
jority rule  already  stated,  although  it 
is,  perhaps,  a  departure  from  the  gen- 
eral rule  that  the  doctrine  of  caveat 
emptor  applies  to  leases  of  land,  as 
to  defects  unknown  to  either  of  the 
parties. 

In  Lowe  v.  O'  Brien  (1914)  77  Wash. 
677,  138  Pac.  295,  it  is  held  that  the 
lessor  of  a  building  set  upon  piles 
driven  in  the  water  of  an  inlet  is  lia- 
ble for  personal  injuries  to  a  tenant 
due  to  the  building  falling  into  the 
water,  the  lessor  having  contracted 
to  keep  the  premises  in  repair,  and  his 
attention  having  been  called  to  these 
insecure  pilings,  and  he  having  agreed 
to  ftx  them  soon,  and  having  failed  to 
do  so.  The  court  said  that  the  ques- 
tion of  contributory  negligence  by  the 
plaintiff  by  remaining  in  the  premises 
more  than  a  reasonable  time  after  the 
lessor  made  this  promise  was  one  of 
fact  for  the  jury.  This  case  may,  per- 
haps, be  regarded  as  a  departure,  in 
part  at  least,  from  the  majority  rule 
stated,  although  the  peculiar  facts  and 
the  nature  of  the  defects,  are  such  as 
to  present  strong  grounds  fqr  inaking 


an  exception  to  the  majority  rule.  In 
this  case  the  injury  to  the  tenant  was 
not  due  to  an  accident,  but  was  di- 
rectly due  to  the  failure  of  the  land- 
lord to  repair.  It  is  more  in  line  with 
the  cases  holding  that  the  landlord  is 
liable  for  injury  to  the  property  of  the 
tenant  where  he  breaches  his  contract 
to  repair,  where  the  injury  to  the  prop- 
erty is  the  proximate  result  of  the 
breach,  as,  for  instance,  the  failure 
to  repair  a  roof,  permitting  water  to 
leak  through  onto  the  tenant's  goods. 
In  a  majority  of  the  cases  considered, 
the  injury  was  due  to  a  combination 
of  circumstances  more  or  less  acciden- 
tal in  their  nature. 

k.  Minority  rttie» 

In  a  few  jurisdictions  the  majority 
rule  referred  to  is  denied,  either  in 
whole  or  in  part.  In  Minnesota,  it  is 
apparently  denied  as  a  whole.  The 
first  Minnesota  case  denying  the  rule 
is  Barron  v.  LiedlofF  (1905)  95  Minn. 
474,  104  N.  W.  289.  In  that  case  the 
sublessee  of  two  rooms  of  the  leased 
premises,  who  had  been  given  the 
right  to  use  a  porch  attached  to  an- 
other part  of  the  premises  and  adjoin- 
ing these  rooms,  was  held  to  be  en- 
titled to  recover  from  the  original 
lessor  for  personal  injuries  received 
by  reason  of  defective  flooring  in  the 
porch,  due  to  the  lessor's  failure  to 
repair.  Tlie  court  said  that  where  the 
landlord  agreed  to  repair  and  keep  in 
repair  the  premises,  his  right  to  enter 
and  have  possession  of  the  premises 
for  that  i»urpose  is  necessarily  implied, 
and  his  duties  and  liabilities  are  in 
some  respects  similar  to  those  of  the 
owner  and  occupant.  And  if  his  neg- 
ligence in  making  or  failing  to  make 
the  repairs  results  in  an  unsafe  con- 
dition of  the  premises^  he  is  liable  for 
injuries  caused  thereby  to  persons 
lawfully  upon  the  premises,  who  are 
not  guilty  of  contributory  negligence 
on  their  part.  It  is  clear  that  in  this 
state  the  action  in  behalf  of  the  in- 
jured person  sounds  in  tort,  and  not 
in  contract.  This  is  emphasized  in 
Keegan  v.  G.  Heileman  Brewing  Co. 
(1915)  129  Minn.  496,  L.R.A.1916F. 
1149,  152  N.  W.  877,  where  the  court 
said:     "If  the  (ease  did  require  the 
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defendant  to  keep  the  iiremioes  in  re- 
imir,  then  the  instruction  was  correct, 
for  the  rule  is  that,  where  the  lessor 
by  his  lease  contracts  to  keep  the 
leased  premises  in  repair,  and  he  neg- 
ligently fails  to  do  so,  he  is  liable  to 
the  lessee  and  the  members  of  the 
lessee's  family  occupying  the  same, 
for  personal  injuries  received  from  a 
defective  condition  of  the  premises. 
The  action  is  for  the  wrong  committed 
by  the  landlord  by  his  negligence  in 
failing  to  perform  an  act  assumed  by 
him,  which  he  should  know  would  pro- 
tect them  from  injury  if  performed,  or 
expose  them  to  injury  if  not  per- 
formed. The  contract  creates  an  im- 
plied legal  duty  on  the  part  of  the 
landlord  toward  those  who  are  right- 
fully upon  the  premises,  and  a  negli- 
gent violation  thereof  vests  in  them 
a  right  of  action  in  tort  against  him 
for  injuries  sustained."  This  is  also 
the  doctrine  of  Good  v.  Von  Hemert 
(1911)  114  Minn.  393,  131  N.  W.  466; 
Glicjden  v.  Goodfellow  (1913)  124 
Minn.  101,  L.R.A.1916F,  1073,  144  N. 
W.  428 ;  Glidden  v.  Second  Ave.  Invest. 
Co.  (1914)  125  Minn.  471,  L.R.A.1915C, 
190,  147  N.  W.  658,  6  N.  C.  C.  A.  743 ; 
Keiper  v.  Anderson  (1917)  138  Minn. 
392,  L.R.A.1918C,  299,  165  N.  W.  237. 
In  Keegan  v.  G.  Heileman  Brewing 
Co.  (Minn.)  supra,  this  rule  was  ap- 
plied in  holding  a  landlord  liable  for 
injuries  to  an  employee,  due  to  his 
failure  to  heat  the  leased  premises  ac- 
cording to  his  contract.  And  in  Keiper 
v.  Anderson  (Minn.)  supra,  the  rule 
also  was  applied  to  a  contract  by  the 
lessor  to  keep  the  premises  heated, 
and,  where  the  tenant's  death  resulted 
from  a  breach  of  this  contract,  it  was 
held  that  an  action  could  be  main- 
tained under  the  Death  Statute  to  re- 
cover damages  for  the  death.  The 
court  said  that  the  right  to  maintain 
the  action  was  not  affected  by  the  fact 
that  it  was  based  upon  a  breach  of 
the  contract;  that  as  a  matter  of  law 
the  liability  of  the  landlord  was  based 
upon  his  negligence,  growing  out  of 
his  failure  to  perform  the  contract. 
Compare,  upon  this  point,  with  Davis 
V.  Smith  (1904)  26  R  L  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630, 
3    Ann.   Gas.   832,   which    denies   the 


right  to  recover  for  the  death  of  a 
tenant,  based  upon  the  landlord's 
breach  of  covenant  to  repair,  where 
the  right  of  action  depends  upon  the 
Death  SUtute. 

In  Kurtz  v.  Pauly  (1914)  158  Wi& 
534,  149  N.  W.  143,  the  statement  is 
made  that  the  landlord  is  not  liable 
for  personal  injuries  to  a  tenant,  due 
to  defects  in  the  premises,  in  the  ab- 
sence of  an  agreement  upon  his  part 
to  repair.  And  in  Flood  v.  Pabst 
Brewing  Co.  (1914)  158  Wis.  626, 
L.R.A.1916F,  1101,  149  N.  W.  489, 
the  court,  while  recognizing  a  conflict 
of  authority  upon  the  point,  says  that 
it  thinks  the  weight  of  authority  and 
the  better  reason  support  the  doctrine 
that  a  landlord  who  agrees  to  keep 
leased  premises  in  repair  is  liable  to 
an  invitee  of  the  tenant  in  an  action  of 
tort  for  breach  of  his  duty  to  repair. 
"Where  a  landlord  agrees  to  keep 
leased  premises  in  repair,  his  right 
to  enter  and  have  possession  of  the 
premises  for  such  purpose  is  neces- 
sarily implied,  and  his  duties  and  lia- 
bilities in  that  regard  are  in  some  re- 
spects similar  to  those  of  an  owner  and 
occupant.  His  negligent  failure  to  re- 
pair, therefore,  is  a  breach  of  duty, 
and  anyone  lawfully  upon  the  premises 
by  invitation  of  the  tenant,  who  suf- 
fers injury  in  consequence  of  the  land- 
lord's breach  of  duty,  has  an  action 
for  negligence  against  the  landlord. 
.  .  .  While  the  decisions  of  this  court 
are  not  directly  in  poi/it,  they  infer- 
entially,  if  not  directly,  support  the 
doctrine  that,  where  a  landlord  agrees 
to  keep  premises  leased  in  repair, 
he  is  liable  to  an  invitee  of  a  ten- 
ant for  breach  of  duty  in  that  regard." 

In  many  cases  like  Park  v.  Penn 
(1916)  203  111.  App.  188,  where  there 
was  in  fact  no  covenant  to  repair,  the 
general  rule  of  the  landlord's  immuni- 
ty from  liability  is  so  stated  as  to  sug- 
gest that  it  would  not  apply  had  the 
lease  contained  a  covenant  to  repair. 
But  this  is  pure  obiter. 

In  Collins  v.  Fillingham  (1908)  129 
Mt>.  App.  340,  108  S.  W.  616,  a  land- 
lord, who  had  contracted  to  repair  the 
premises,  was  held  liable  for  injury 
to  the  child  of  a  tenant,  due  to  a  rotten 
balustrade   of  the   porch,   which  the 
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tenant  had  frequently  requested  the 
landlord  to  repair.  This  is  also  the 
holding  in  Graff  v.  Lemp  Brewing  Go. 
(1908)  130  Mo.  App.  625,  109  S.  W. 
1044.  These  cases  are  apparently  in 
conflict  with  McBride  v.  Qurney 
(1916)  —  Mo.  App.  — ,  185  S.  W.  735, 
which  denies  the  liability  of  the  land- 
lord for  personal  injuries  to  the  lessee 
or  his  family,  due  to  the  defective  con- 
dition of  the  leased  premises,  although 
the  lessor  was  under  contract  to  re- 
pair the  premises.  The  question,  how- 
ever, is  apparently  settled  in  Missouri 
by  the  decision  of  the  supreme  court 
of  that  state  in  Kohnle  v.  Paxton 
(1916)  268  Mo.  463;  188  S.  W.  155, 
wherein  the  question  is  given  very 
able  consideration.  It  is  held  that  the 
landlord  cannot  be  held  liable  for  dam- 
ages for  personal  injuries  to  the  ten- 
ant, due  to  defects  in  the  premises,  al- 
though he  had  contracted  to  keep  the 
premises  in  repair. 

There  are,  in  addition  to  the  cases 
previously  cited  in  this  subdivision, 
the  following  cases  in  which  a  recovery 
was  sustained  against  the  lessor  for 
personal  injuries  due  to  the  defective 
(Condition  of  the  leased  premises,  which 
he  was  under  covenant  to  repair: 

United  States,  —  Moore  v.  Steljes 
(1895)  69  Fed.  518  (supra,  I.  a,  4). 

Arkansas.  —  Collison  v.  (Tubtnesk 
(reported  herewith)  ante,  760. 

niiiurfs.— Sontag  v.  O'Hare  (1897) 
73  111.  App.  4?2;  Jacobson  v.  Ramey 
(1915)  200  111.  App.  96  (supra,  I.  a,  4). 

Maryland.— Robinson  v.  Heil  (1916) 
128  Md.  645,  98  Atl.  195  (supra,  I.  a, 
4). 

Oregon. — ^Ashmun  v.  Nichols  (1919) 
—  Or.  — ,  180  Pac.  510  (infra,  IL  a). 

Tennessee.  —  Merchants'  Cotton 
Press  &  Storage  Co.  v.  Miller  (19i5) 
135  Tenn.  187,  L.R.A.1916F,  1137,  186 
S.W.  87  (infra,  II.  a). 

Washington.  —  Mesher  v.  Osborne 
(1913)  75  Wash.  439,  48  L.R.A.(N.S.) 
917,  134  Pac.  1092  (supra,  I.  a,  4) ; 
Lowe  V.  O'Brien  (1914)  77  Wash.  677, 
138  Pac.  295  (supra,  I.  a,  4) . 

Wisconsin* — Flood  v.  Pabst  Brewing 
Co.  (1914)  158  Wis.  626,  L.R.A.1916F, 
1101,  149  N.  W.  489  (supra,  L  a,  4). 


//.  SoMonole  o/  majarUy  «tid  minority 

doctrines. 

a.  Action  ex  delicto. 

The  important  question  is,  To  what 
extent,  if  at  all,  is  the  relation  of  land- 

:  lord  and  tenant  enlarged  by  the  in- 
clusion in  the  lease  of  an  agreement 
by  the  lessor  to  repair  the  leased 
premises?  Does  the  lessor  stand  to- 
ward the  lessee,  in  regard  to  an  agree- 
ment of  this  character,  in  any  differ- 
ent relation  than  would  a  third  person, 
as,  for  example,  a  carpenter,  con- 
tractor, plumber,  etc.? 

Where  the  only  relation  between 
the  parties  is  contractual,  the  liability 
of  one  to  the  other  in  an  action  of 
tort  for  negligence  must  be  based 
upon  some  positive  duty  which  the  law 
imposes  because  of  the  relationship, 
or  because  of  the  negligent  manner 
in  which  some  act  which  the  contract 
provides  for  is  done;  and  the  mere 
violation  of  a  contract  where  there 
is  no  general  duty,  is  not  the  basis 
of  such  an  action.  Dustin  v.  Curtis 
(1907)  74  N.  H.  266,  11  L.R.A.(N.S.) 

-  504,   67  Atl.  220,   13  Ann.   Gas.   169, 
supra. 

It  has  been  said  that  actionable  neg- 
ligence is  the  neglect  of  a  legal  duty. 
To  bring  the  case  within  the  category 
of  actionable  negligence,  some  wrong- 
ful act  must  be  shown,  or  a  breach  of 
some  positive  duty.  The  duty  to  do 
no  wrong  is  a  legal  duty.  The  duty  to 
protect  against  wrong  is,  generally 
speaking,  and  excepting  certain  inti- 
mate relations  in  the  nature  of  a  trust, 
a  moral  obligation  only,  not  recognized 
or  enforced  by  law.    Ibid. 

In  this  connection,  the  general  rule 
applies  to  a  breach  by  the  lessor  of  his 
covenant  to  repair,  that  if  the  act  con- 
stituting the  breach  is  one  of  mis- 
feasance, either  on  the  ground  that  it 
is  prohibited  by  statute  or  is  vioUtive 
of  some  duty  imposed  by  law  because 
of  the  relation  between  the  parUes 
created  by  the  contract,  independent 
of  the  duties  expressly  imposed  by  the 
contract  itself,  the  lessee  may  main- 
tain an  action  either  in  tort  or  for 
breach  of  a  contract;  but  where  the  act 
complained  of  is  merely  one  of  non^ 
feasance,   or  merely  negUgence,   his 
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only  remedy  is  for  breach  of  contract. 
See  cases  cited  in  following  section. 

A  comparatively  late  English  appeal 
case  holds  that  the  power  of  control 
necessary  to  cast  a  duty  to  repair  on 
the  landlord,  for  breach  of  which 
damages  may  be  recovered  for  per- 
sonal injuries  caused  thereby,  requires 
something  more  than  a  right  or  lia- 
bility to  repair  the  premises.  It  im- 
plies the  power  and  right  to  admit 
people  upon  and  exclude  them  from 
the  premises.  Ordinarily,  this  right 
and  power  belong  to  the  tenant,  and 
not  to  the  landlord,  and  the  latter's 
contract  to  repair  cannot  alone  trans- 
fer such  right  to  him.  Cavalier  v. 
Pope  [1906]  A.  C.  (Eng.)  428,  75  L. 
J.  K.  B.  N.  S.  609,  95  L.  T.  N.  S.  65,  22 
Times  L.  R.  648,  5  Ann.  Cas.  713. 

Generally  speaking,  a  tort  is  based 
upon  the  breach  of  a  legal  duty,  or  the 
negligent  performance  of  the  same. 
Properly,  it  cannot  be  based  upon  the 
mere  breach  of  a  contract,  although 
the  contract  may  create  some  relation 
between  the  parties  out  of  which  there 
may  arise  some  legal  duty,  and  a  fail- 
ure to  perform,  or  the  negligent  per- 
formance of  this  duty,  may  constitute 
a  tort.  For  example,  the  relation  of 
master  and  servant  is  created  by  con- 
tract. Regardless  of  the  terms  of  the 
contract,  the  law  imposes  upon  the 
master  certain  legal  duties  with  re- 
gard to  the  safety  of  the  servant,  such 
as  furnishing  the  servant  a  safe  place 
in  which  to  work.  The  negligent 
breach  of  this  duty  constitutes  a  tort. 
This  duty  arises  out  of  the  relation 
between  the  parties,  and  is  not  created 
by  the  contract  itself. 

On  this  point  in  Schick  v.  Fleisch- 
hauer  (1898)  26  App.  Div.  210,  49  N. 
Y.  Supp.  962,  supra,  the  court  said: 
**The  tenant  is  not  at  liberty,  if  the 
landlord  fails  to  keep  his  contract  to 
repair  the  premises,  to  permit  them  to 
remain  in  an  unsafe  condition,  and  to 
stay  there  at  the  risk  of  receiving  in- 
jury on  account  of  the  defects  in  the 
premises,  and  then  recover  as  for  neg- 
ligence for  any  injury  that  he  may 
suffer.  Where  the  sole  relation  be- 
tween two  parties  is  contractual  in  its 
nature,  a  breach  of  the  contract  does 
not  usually  create  a  liability  as  for 


negligence.  In  such  a  case  the  lia- 
bility of  one  of  the  parties  to  the  other 
because  of  negligence  is  based  either 
on  the  breach  of  some  duty  which  is 
implied  as  the  result  of  entering  into 
contractual  relation,  or  from  the  im- 
proper manner  of  doing  some  act 
which  the  contract  provided  for.  But 
the  mere  violation  of  a  contract,  where 
there  is  no  general  duty,  is  not  the 
subject  of  an  action  of  tort." 

In  Thompson  V.  Clemens  (1903)  96 
Md.  196,  60  L.R.A.  580,  58  Atl.  919,  the 
wife  of  a  tenant  was  denied  the  right 
to  recover  damages  for  personal  in- 
juries received  by  falling  through  a 
defective  porch  which  the  landlord 
had  agreed  to  repair,  it  not  appearing, 
however,  that  either  the  tenant  or  the 
landlord  knew  of  the  particular  defect 
which  was  the  cause  of  the  injury 
complained  of.  The  court  said:  "We 
have  no  doubt,  however,  that  no  ac- 
tion, either  in  contract  or  in  tort,  by 
a  tenant  or  one  of  his  family,  against 
a  landlord,  to  recover .  damages  for 
personal  injuries,  should  be  sustained 
merely  because  the  latter  has  been 
guilty  of  a  breach  of  contract  to  make 
.necessary  repairs  in  the  premises  de- 
mised. It  is  not  denied  by  counsel  for 
the  appellant  that  such  damages  are 
too  remote,  and  not  in  contemplation 
of  the  parties,  to  be  recovered  in  an 
action  ex  contractu,  and  to  permit  a 
recovery  for  such  damages,  based  on 
the  contract,  simply  because  it  is  in 
forih  an  action  of  tort,  would  be  mak- 
ing a  distinction  that  could  not  be  jus- 
tified by  reason  or  authority.  There 
must  be  something  more  than  a  mere 
failure  on  the  part  of  the  landlord  to 
make  the  repairs  he  has  agreed  to 
make." 

Upon  the  same  point  in  Tuttle  v. 
George  H.  Gilbert  Mfg.  Co,  (1887)  145 
Mass.  169, 13  N.  E.  465,  the  court  said: 
"The  action  of  tort  has  for  its  founda- 
tion the  negligence  of  the  defendant, 
and  this  means  more  than  a  mere 
breach  of  a  promise.  Otherwise,  the 
failure  to  meet  a  note,  or  any  other 
proniise  to  pay  money,  would  sustain 
an  action  in  tort  for  negligence,  and 
thus  the  promisor  be  made  liable  for 
all  the  consequential  damages  arising 
•from  such  failure.    As  a  general  rule. 
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there  must  be  some  active  negligence 
or  misfeasance  to  support  tort.  There 
must  be  some  breach  of  duty  distinct 
from  breach  of  contract.  In  the  case 
at  bar,  the  utmost  shown  against  the 
defendant  is  that  there  was  unrea^ 
sonable  delay  on  its  part  in  performing 
an  executory  contract.  As  we  have 
seen,  it  is  not  liable  by  reason  of  the 
relation  of  lessor  and  lessee,  but  its 
liability,  if  any,  must  rest  solely  upon 
a  breach  of  this  contract  We  do  not 
see  how  the  cases  would  differ  in  prin- 
ciple if  an  action  were  brought  against 
a  third  person  who  had  contracted  to 
repair  the  stable  floor,  and  had  un- 
reasonably delayed  in  performing  its 
contract.  We  are  not  aware  of  any 
authority  for  maintaining  such  an 
action." 

Upon  this  point,  in  Kohnle  v.  Paxton 
(1916)  268  Ma.  468,  188  S.  W.  155, 
the  court  says:  "This  doctrine  neces- 
sitates the  holding  that  the  landlord, 
in  failing  to  repair,  has  been  guilty  of 
something  more  than  a  breach  of  the 
contract,  viz.,  negligence.  Upon  no 
other  theory  can  a  basis  be  established 
for  an  action  sounding  in  tort.  To 
sustain  the  rule  as  thus  announced  it 
is  necessary  to  determine  when  the 
contractual  obligation  ends  and  the 
liability  for  negligence  begins.  They 
cannot  be  coexistent  as  to  matters 
within  the  purview  of  the  contract, 
which,  if  not  forfeited,  continues  dur- 
ing the  time  prescribed  and  loses  none 
of  its  force  or  effectiveness  by  reason 
of  any  act  of  the  landlord.  The  con- 
tract not  only  defines  the  time  and 
terms  of  the  rental,  but  it  n\easures  as 
well  the  obligations  of  the  parties. 
Thus  complete  within  itself,  it  cannot 
be  reasonably  said  that  upon  failure 
to  comply  with  its  conditions  a  right 
of  action  authorized  by  its  terms,  and 
within  the  contemplation  of  the  law, 
can  be  supplanted  by  another  not 
based  upon  or  growing  out  of  the  con- 
tract, but  having  its  origin  purely  in 
a  process  of  reasoning.  A  breach  of 
the  contract  to  repair,  resulting  in  in- 
juries to  the  tenant,  may  arise  from 
the  negligence  of  the  landlord,  but 
this  is  not  such  technical  negligence 
as  will  authorize  a  right  of  action  in 
tort;  this  can  only  exist  independently. 


of  the  contract,  for  injuries  not  proxi- 
mately resulting  from  the  breach,  and* 
therefore,  not  within  the  contempla- 
tion of  the  parties.  Put  more  plainly, 
an  agreement  to  repair  does  not  con- 
template a  destruction  of  life  or  an 
injury  to  the  person  which  may  result 
accidentally  from  an  omission  to  fulfil 
the  terms  of  the  agreement." 

The  distinction  between  the  respon- 
sibility of  the  lessor  for  a  tort  based 
upon  negligence,  and  for  a  breach  of 
his  contract,  is  pointed  out  in  Crom- 
well v.  Allen  (1909)  151  111.  App.  404. 
Upon  this  point  the  court  says:  "The 
wrongdoer  is  answerable  for  all  the 
injurious  consequences  of  his  tortious 
act,  which,  according  to  the  usual 
course  of  events  and  general  experi- 
ence, were  likely  to  ensue,  and  which, 
therefore,  when  the  act  was  commit- 
ted, he  may  reasonably  be  supposed  to 
have  foreseen  and  anticipated.  But 
for  breaches  of  contracts  the  parties 
are  not  chargeable  with  damages  on 
this  principle.  Whatever  foresight,  at 
the  time  of  the  breach,  the  defaulting 
party  may  have  of  the  probable  con- 
sequences, he  is  not  generally  held,  for 
that  reason,  to  any  greater  responsi- 
bility; he  is  liable  only  for  the  direct 
consequences  of  the  breach,  such  as 
usually  occur  from  the  infraction  of 
like  contracts,  and  were  within  the 
contemplation  of  the  parties  when  the 
contract  was  entered  into,  as  likely  to 
result  from  its  nonperformance." 

In  Anderson  v.  Robinson  (1913)  ^82 
Ala.  615,  47  LJl.A.(N.S.)  330,  62  So. 
512,  Ann.  Cas.  1915D,  829,  it  is  held 
that  a  landlord  is  not  liable  in  a  tort 
action  for  personal  injuries  due  to  a 
breach  of  his  covenant  to  repair.  It 
has,  however,  been  held  in  this  juris- 
diction that  a  landlord  may  be  held 
liable  in  an  action  ex  contractu  for 
breach  of  covenant  to  repair.  See 
Hart  v.  Coleman  (1917)  —  Ala.  — , 
L.R.A.1918E,  213,  78  So.  201.  On  a 
prior  appeal  of  the  Hart  Case,  reported 
in  (1915)  192  Ala.  477,  68  So.  315,  it 
is  also  held  that  the  landlord  is  not 
liable  in  an  action  in  tort,  for  personal 
injuries  resulting  from  defective  prem- 
ises, which  the  landlord  had  covenant- 
ed to  repair. 

In    some   jurisdictions   a    different 
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rule  obtains.  For  example,  in  Mer- 
chants' Cotton  Press  &  Storage  Co.  v. 
Miller  (1915)  135  Tenn.  187,  L.R.A. 
1916F,  1137,  186  S.  W.  87,  the  servant 
of  a  compress  company  was  held  en* 
titled  to  recover  against  the  lessor  of 
the  building  in  which  the  lessee  car- 
ried on  his  business,  for  personal  in* 
juries  due  to  a  defective  door  in  a  pas- 
sageway. The  lessor  was  under  con- 
tract to  keep  the  property  in  repair, 
and  two  months  prior  to  the  injury 
had  been  notified  by  the  lessee  of  the 
defective  condition  of  this  door,  and 
requested  to  repair  the  same.  The 
court  concedes  that  the  apparent 
weight  of  authority  is  contrary  to  its 
holding,  but  it  erroneously  assumes 
that  this  is  due  to  the  doctrine  of  a 
lack  of  tfivity  between  the  third  per- 
son and  tne  lessor.  The  theory  adopt- 
ed by  the  court  in  holding  the  landlord 
responsible  for  injury  to  a  servant  of 
the  tenant  is  thus  stated :  "The  action 
of  the  injured  employee,  for  example, 
in  such  cases,  is  not  deemed  to  be  on 
the  contract,  for  the  employee  is,  of 
course,  a  stranger  to  the  lessor's  obli- 
gation to  repair  or  keep  repaired.  The 
remedy  is  considered  to  be  one  for  the 
wrong  committed  by  the  lessor  in  his 
negligent  failure  to  perform  a  duty 
voluntarily  assumed  by  him,  which  he 
must  be  held  to  know  would  protect 
the  employee  of  the  tenant,  as  such 
user  of  the  demised  premises,  from 
injury,  if  his  engagement  be  kept,  or 
expose  the  servant  to  injury  otherwise. 
Instead  of  the  duty  being  law-imposed, 
it  is  self-imposed.  The  fact  that  the 
duty  is  voluntarily  taken  on  should  not 
detract  from  its  scope  and  effect,  or 
lessen  the  implication  which  the  law 
will  make.  Such  a  duty,  on  nonobserv- 
ance,  may  constitute  the  culpable  neg- 
ligence that  is  the  basis  for  an  action 
sounding  in  tort.  The  implication  of 
legal  duty  and  the  delictum  arise  in 
this  way  out  of  the  obligation  incorpo- 
rated in  the  contract,  not  on  the  con- 
tract. .  .  .  There  is  no  undue  hardship 
on  the  lessor  in  such  case.  He  has  seen 
fit  to  interpose  his  own  agreement  to 
repair,  and  thereby  tended,  at  least,  to 
cause  the  lessee  to  hold  back  and  wait 
for  its  execution  on  his  part.  He  has 
rtected  to  retain  for  his  own>  as  pri- 


.  marily  resting  on  him,  the  duty  of  care 
in  the  particular  regard,  and  should 
not  complain  if  the  law  leaves  the 
burden  where  he  placed  it,  and  holds 
him  not  exempt." 

A  case  imposing  a  very  similar  duty 
upon  the  lessor  is  Collison  v.  Curtnbr 
(reported  herwith)  ante,  760.  In 
this  case  the  lessor  of  a  cotton  gin 
agreed  to  furnish  all  repairs,  and  new 
parts  of  machinery,  and  other  similar 
things  necessary  for  the  successful 
operation  of  the  plant.  This  agree- 
ment was  construed  to  bind  the  lessor 
actually  to  make  all  repairs  that  were 
necessary  for  the  successful  operation 
of  this  plant.  As  thus  construed,  the 
agreement  was  held  to  impose  upon 
him.  the  duty  to  use  ordinary  care  and 
inspection  at  the  time  of  entering  into 
the  lease,  to  determine  the  condition 
of  the  machinery.  It  was  held  that  if 
at  this  time  a  plug  near  the  back  end 
of  the  boiler  was  insecurely  fastened, 
and  the  threads  of  the  boiler  were  so 
worn  that  they  would  not  hold  the  plug 
in  position,  by  reason  whereof  the  boil- 
er was  unsafe  and  dangerous,  and 
these  facts  the  lessor  knew,  or  might 
have  known  by  the  exercise  of  ordi- 
nary care  and  reasonable  inspection, 
then  he  would  be  liable  for  personal 
injuries  to  third  persons  who  entered 
the  boiler  room  to  get  a  drink  of  water 
while  they  were  delivering  cotton  to 
the  gin,  such  personal  injuries  being 
caused  by  the  boiler  exploding,  due  to 
this  defective  plug. 

In  Ashmun  v.  Nichols  (1919)  —  Or. 
— ,  180  Pac.  510,  holding  a  landlord 
who  had  contracted  to  keep  the  prem- 
ises in  repair  liable  to  a  tenant  for 
personal  injuries  due  to  defective 
steps  in  the  basement  of  the  demised 
premises,  the  court  said:  "In  a  case 
like  this  we  think  that  when  a  landlord 
agrees  to  keep  his  premises  in  repair, 
the  law  fastens  upon  him  a  duty  to 
keep  that  contract,  and  if  he  violates 
that  duty,  after  notice  of  the  danger- 
ous condition,  he  ought  in  principle 
to  be  liable  for  whatever  injuries  the 
tenant  naturally  and  necessarily  re- 
ceives from  such  breach  of  duty.  If 
the  only  injury  is  one  directly  contem- 
plated in  the  contract,  as  the  increased 
value  of  the  use  of  the  premises,  the 
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lection  of  the  tenant  would  be  purely 
upon  the  contract.  But  if  the  negli- 
gence of  the  landlord  resulted,  neces- 
sarily and  naturally,  in  some  further 
injury  to  his  person  or  property,  he 
may  bring  an  action  like  the  one  at 
bar,  and  it  is  of  little  importance 
whether  it  is  called  technically  an  ac- 
tion on  contract  or  an  action  upon  the 
tort,  or  whether  it  partakes  of  a  double 
nature,  depending  upon  both  tort  and 
contract." 

i  In  Barron  v.  Liedloff  (1905)  95  Minn. 
474,  104  N.  W.  289,  the  lessor  of  a  two- 
story  brick  store  and  living  rooms 
agreed  with  the  lessee  to  put  the  prem- 
ises in  first-class  condition,  and  to  care 
for  ordinary  repairs;  the  lessee  sublet 
a  part  of  the  second  story  for  living 
rooms,  with  the  right-  to  use  an  ad- 
joining porch,  which  was  a  part  of  the 
building.  The  sublessee  was  held  en- 
titled to  recover  from  the  owner  of  the 
property  for  a  personal  injury  sus- 
tained by  reason  of  the  breaking 
of  a*  board  in  the  floor  of  the  porch. 
In  so  holding,  the  court  said  that  the 
ri^e  that  the  measure  of  damages  for 
breach  of  a  covenant  by  the  lessor  to 
keep  the  leased  premises  in  repair  is 
the  difference  between  the  agreed  rent 
and  the  rental  value  of  the  premises 
without  the  repairs  has  no  application 
to  an  action  in  tort  to  recover  damages 
for  personal  injuries  sustained  by  the 
negligence  of  the  lessor  in  making,  or 
in  failing  to  make,  repairs  that  he 
agreed  to  make  by  his  lease. 

In  Keiper  v.  Anderson  (1917)  138 
Minn.  392,  L.R.A.1918C,  299,  165  N.  W. 
287,  it  is  pointed  out  that  all  the  cases 
theretofore  presented  to  the  court,  in 
which  the  lessor  was  held  liable  for 
personal  injuries  received  by  another, 
due  to  the  defective  condition  of  the 
leased  premises  which  the  lessor  had 
contracted  to  repair,  the  injury  was 
not  to  the  tenant,  but  was  to  some 
third  party  not  in  privity  with  the 
lessor,  and  the  action  was  in  tort  and 
not  in  contract.  It  is,  however,  held 
in  this  case  that  where  the  complaint 
by  the  personal  representative  of  the 
tenant,  in  an  action  seeking  to  recover 
damages  for  the  wrongful  death  of  the 
tenant,  due  to  a  breach  by  the  lessor 
of  his  agreement  to  heat  the  leased 


premises,  alleges  negligence  on  the 
part  of  the  landlord,  a  cause  of  action 
is  stated  under  the  Death  Statute. 

It  matters  not  the  form  of  worda 
used  in  reasoning  of  this  character^ 
the  fact  remains  that  the  actual  hold* 
ing  is  that,  for  breach  of  contract  ta 
make  the  repairs,  damages  may  be  re- 
covered for  personal  injuries  received 
by  anyone  injured  through  the  unre* 
paired  condition  of  the  premises.  This 
holding  ingrafts  an  exception  upon  the 
rule  that  it  is  the  duty  of  one  party 
to  a  contract  to  mitigate  damages  due 
to  the  breach.  It  ingrafts  an  exception 
upon  the  generally  accepted  rule  that 
it  is  the  duty  of  a  tenant,  if  the  land* 
lord  has  contracted  to  repair,  to  make 
the  repairs  himself,  at  least  where 
they  are  not  serious  in  character,  and 
charge  the  expense  thereof  to  the  land- 
lord. It  ingrafts  an  exception  upon 
the  generally  accepted  rule  that  for 
breach  of  contract  the  damages  recov- 
erable are  such  as  are  the  proximate 
result  of.  the  breach,  and  fairly  within 
the  contemplation  of  the  parties  at  the 
time  of  making  the  contract.  When 
this  rule  is  considered  with  reference 
to  the  facts  of  a  particular  case, — ^as, 
for  example.  Merchants'  Cotton  Press 
&  Storage  Go.  v.  Miller  (1915)  135 
Tenn.  187,  L.R.A.1916F,  1137, 186  S.  W. 
87,  supra, — ^the  difficulties  of  the  posi- 
tion in  which  courts  may  be  placed  by 
departing  from  the  majority  rule  are 
well  illustrated.  In  this  case,  the  door 
which  caused  the  injury  weighed  from 
800  to  1,000  pounds,  was  metal  lined, 
and  operated  by  raising  after  the  man- 
ner of  an  ordinary  window,  weights 
having  been  suspended  to  facilitate  its 
being  raised  and  lowered;  these  ropes, 
to  which  the  weights  had  been  at- 
tached, had  become  worn  and  broken, 
and  the  weights  detached,  so  that  in 
order  to  keep  the  door  up  and  open  a 
prop  or  stick  was  used  as  a  support; 
by  long  use  the  strip  that  held  either 
side  of  the  door  in  place  in  grooves 
had  worn  away  and  become  thin;  on 
the  day  of  the  accident,  at  the  close 
of  the  work  hours,  in  the  darkness,  the 
plaintiff  and  two  other  laborers  went 
to  lower  the  door;  one  of  these  two 
knocked  the  prop  out  before  the  plain- 
tiff reached  the  point  where  he  or  the 
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third  laborer  could  take  hold  and  ease 
the  door's  descent,  its  great  weight 
requiring  two  or  three  men  to  lower  it 
in  safety;  the  door  fell  suddenly  to  the 
ftoor,  and  its  bound  carried  it  out  of 
the  insecure  grooves,  causing  it  to  fall 
on  the  plaintiff,  resulting  in  the  in- 
juries complained  of.  It  is  clear  that 
the  defective  condition  was  trivial  in 
character,  and  might  have  been  re- 
paired at  small  expense  and  in  a  com- 
paratively short  time.  It  is  a  perver^ 
sion  of  the  rule  of  damages  for  breach 
of  contract  to  hold  that  under  these 
circumstances,  when  the  parties  en- 
tered into  the  lease,  it  was  contem- 
plated that  the  landlord  would  become 
liable  for  personal  injuries  received 
under  such  a  combination  of  circum* 
stances.  Certainly  as  to  defects  of 
this  character  it  is  but  just  to  hold 
that  the  duty  rests  upon  the  tenant  to 
make  the  repair,  if  the  landlord  fails- 
to  do  so  upon  notice. 

h,  AcUon  ex  eontractu;  measure  of 

recovery, 

a 

1.  In  geuerah 

The  measure  of  damages  for  breach 
of  contract  to  repair  the  leased  prem- 
ises is  the  expense  of  doing  the  work 
which  the  landlord  agreed  to  do,  but 
did  not.  Schiff  v.  Pottlitzer  (1906)  51 
Misc.  611,  101  N,  Y,  Supp.  249. 

Upon  the  question  of  the  measure  of 
recovery  in  Dice  v.  Zweigart  (1914) 
161  Ky.  646,  L.R.A.1916F,  1155,  171  S. 
W.  195,  the  court  said:  "Where  an 
ordinary  contract  is  violated,  the  dam- 
ages are  limited  to  such  as  are  within 
the  reasonable  contemplation  of  the 
parties.  Manifestly,  if  a  third  party 
agreed  to  repair  the  cistern,  there 
would  be  no  liability  for  personal  in- 
juries growing  out  of  the  failure  to 
repair.  Since  the  duty  of  the  land- 
lord to  repair  does  not  grow  out  of  the 
legal  relations  existing  between  him 
and  the  tenant,  his  agreement  and  f  ail^ 
ure  to  repair  should  subject  him  to  no 
greater  liability  than  a  third  party, 
who  has  violated  his  agreement  to  re^ 
pair;  for  such  consequences  are  no 
more  within  the  contemplation  of  the 
parties  in  the  one  case  than  in  the 
other.'' 
•  In  O'Neil  v.  Brown   (1914)  168  Ky. 


118,  164  S.  W.  315,  the  rule  is  stated, 
but  not  applied,  that  if  the  landlord 
covenants  to  make  repairs  he  under* 
takes  to  perform  that  which  is  not  a 
duty  imposed  by  law.  The  obligation 
assumed  is,  therefore,  purely  contrac- 
tual, and  any  action  of  this  character 
is  based  not  upon  negligence,  but  upon 
breach  of  contract.  The  rule  govern- 
ing such  action  is  that  originally  an- 
nounced in  the  leading  case  of  Hadley 
V.  Baxendale  (1850)  26  Eng.  L.  &  Eq. 
Rep.  898,  as  follows :  "Where  two  par- 
ties have  made  a  contract  which  one 
of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive 
in  respect  to  such  breach  of  contract 
should  be  such  as  may  fairly  and  rea- 
sonably be  considered  arising  natural- 
ly, i.  e.,  according  to  the  usual  course 
of  things,  from  said  breach  of  the  con- 
tract itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contem- 
plation of  the  parties  at  the  time  th^ 
made  the  contract,  as  the  probable  re« 
suit  of  a  breach  of  it." 

2,  As  to  ichether  personal  in^uHes  are 
within  the  contemplation  of  the  par* 
ties. 

It  is  the  general  rule  that  in  cove- 
nanting to  repair  the  leased  premises 
the  parties  are  not  presumed  to  con- 
template or  intend  that,  if  the  prem- 
ises become  defective  through  the 
landlord's  failure  to  comply  with  his 
covenant,  an  accidental  injury  to  the 
tenant,  or  someone  in  privity  with  him, 
or  a  third  person,  shall  be  considered 
as  the  proximate  result  of  the  breach^ 
and  hence  damages  due  to  such  an  in- 
jury are  hot  to  be  included  in  aissess- 
ing  the  damages  for  the  breach.  Mur- 
rell  V.  Crawford  (1918)  102  Kan.  118, 
169  Pac.  661;  Korach  v.  Loeffel  (1918) 
168  Mo.  App.  414,  151  S.  W.  790 ; 
Dailey  v.  Vogl  (1915)  187  Mo.  App. 
261,  173  S.  W.  707;  Sanders  v.  Smith 
(1893)  5  Misc.  1,  25  N.  Y.  Supp.  125; 
Schiff  V.  Pottlitzer  01906)  51  Misc. 
611,  101  N.  Y.  Supp.  249;  Spellman  v. 
Bannigan  (1885)  36  Hun  (N.  Y.)  174; 
Kabus  V.  Frost  (1884)  18  Jones  &  S. 
(N.  Y.)  72;  Flynn  v.  Hatton  (1«72)  43 
How.  Pr.  (N.  Y.)  333. 

The  mere  agreement  to  repair  in  no 
way  contemplates  any  destruction  of 
life  or  injury  to  the  person  or  pror- 
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erty  of  anyone  which  might  acciden- 
tally result  from  an  omission  to  fulfil 
the  agreement,  and  no  warrant  exists 
in  principle  or  authority  for  the  propo- 
sition that  a  landlord,  under  such  a 
contract,  is  liable  to  his  tenant  as  in 
tort,  for  wilful  refusal  or  neglect  to 
perform  his  obligation.  Brown  v.  To- 
ronto General  Hospital  (1893)  23  Ont. 
Rep.  699. 

Personal  injuries  due  to  the  defec- 
tive condition  of  the  leased  premises, 
brought  about  by  the  failure  of  the 
landlord  to  keep  his  covenant  to  re- 
pair, are  too  remote  to  have  been 
within  the  contemplation  of  the  par- 
ties. Korach  v.  Loeffel  (1913)  168  Mo. 
App.  414,  151  S.  W.  790. 

In  Hanson  v.  Cruse  (1900)  155  Ind. 
176,  57  N.  £.  904,  it  is  held  that  the 
landlord  is  not  liable  to  the  tenant  for 
an  injury  due  to  exposure  to  the  ele- 
ments caused  by  a  breach  of  the  agree- 
ment to  repair  the  leased  premises. 
In  so  holding  the  court  said:  "But 
the  tenant  may  contract  with  the  land- 
lord, as  well  as  with  another.  .  .  . 
Under  the  contract,  appellant  was  en- 
titled to  the  repairs  or  to  damages  for 
the  breach  of  the  contract.  Appellees 
broke  their  contract,  and  are  liable  in 
damages.  But  what  is  the  measure? 
On  principle,  the  landlord  who  is  paid 
by  the  tenant  to  make  repairs  that  he 
is  not  otherwise  under  obligation  to 
make  should  be  held  to  exactly  the 
same  liability  that  a  stranger-con- 
tractor would  incur.  Damages  for 
personal  injuries  resulting  from  the 
mere  continuance  of  obvious  defects, 
such  as  existed  here,  and  which  the 
tenant  has  contracted  to  have  repaired, 
are  not  recoverable  from  the  contract- 
or. They  are  deemed  to  be  too  remote, 
and  not  within  the  contemplation  of 
the  parties  at  the  time  the  contract 
was  made.  The  injury  is  attributable 
to  the  tenant's  want  of  care  in  the 
use  of  the  property  rather  than  to  the 
contractor's  breach." 

And  in  Schiff  v.  Pottlitzer  (1906)  51 
Misc.  611,  101  N.  Y.  Supp.  249,  it  is 
said  that  a  contract  to  repair  does  not 
contemplate  as  damages  for  failure  to 
keep  it  that  any  liability  for  personal 
injuries  shall  grow  out  of  the  defective 
condition  of  the  premises,  because  the 


duty  of  the  tenant,  if  the  landlord 
fails  to  keep  his  contract  to  repair,  is 
to  perform  the  work  himself  and  re- 
cover the  costs  in  an  action  for  that 
purpose,  or  as  a  counterclaim  in  an 
action  against  him  for  the  rent. 

In  Murrell  v.  Crawford  (1918)  102 
Kaiu  118,  169  Pac.  561,  on  this  point, 
the  court  said:  "The  landlord's  lia- 
bility is  only  for  the  breach  of  his 
covenant  to  repair,  and  this  liability  is 
measured  by  the  difference  in  the  ren- 
tal value  of  the  leased  property  un- 
repaired, from  its  agreed  rental  value 
if  the  promised  repairs  had  been 
made.  If  the  repairs  would  cost 
but  little,  the  tenant  may  make  them 
himself,  and  offset  the  expense  against 
the  rent.  In  this  instance,  it  cost 
about  |7  to  make  the  repairs.  The 
rent  was  |10  per  month,  and  it  was 
then  two  months  past  due  and  unpaid 
at  the  time  of  the  accident.  The  land- 
lord's failure  to  comply  with  his  cove* 
nant  to  repair  is  likewise  ground  for 
rescission  and  termination  of  the  ten- 
ancy. But  personal  injuries  are  al- 
most uniformly  considered  by  the 
courts  to  be  too  remote  to  be  included 
in  an  action  for  breach  of  covenant  to 
repair.  Loss  of  life  or  limb  is  not  a 
natural  and  probable  consequence 
which  ordinarily  and  reasonably  could 
be  anticipated  from  a  breach  of  cove- 
nant to  make  repairs  on  a  dwelling 
house." 

However,  in  Hart  v.  Coleman  (1917) 
—  Ala.  — ,  L.R.A.1918E,  218,  78  So. 
201,  it  was  held  that  in  an  action  ex 
contractu  for  breach  of  covenant  to 
repair,  the  tenants  might  recover  dam- 
ages, including  the  personal  injuries 
resulting  from  falling  through  a  de- 
fective flooring,  to  which  the  tenant 
had  called  the  landlord's  attention,  and 
which  the  latter  had  agreed  to  repair. 
The  court  said  that  it  confined  the  rule 
to  the  case  in  hand,  and  to  the  facts 
presented,  which  are  stated  as  follows. 
'*The  porch  of  the  house  occupied  by 
plaintiff  was  badly  in  need  of  repairs 
and  in  an  unsafe  condition,  at  a  place 
necessary  to  be  traversed  by  plaintiff 
in  the  use  of  the  premises.  The  land- 
lord, the  defendant,  was  notified  of  its 
condition,  and  saw  it  himself,  and 
agreed  to  repair  the  same.    We  have 
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previously  herein  treated  the  question 
of  consideration  in  support  of  such 
airreement,  which  need  not  be  repeat- 
ed. Reasonable  time  elapsed,  and  he 
failed  to  comply  with  his  promise,  and 
as  a  proximate  result  plaintiff  fell 
through  the  porch  and  sustained  the 
injuries.  We  are  aware  that  it  is  held 
in  some  of  the  cases  that,  upon  failure 
of  the  landlord  to  repair,  the  tenant 
should  have  done  so,  and  could  only 
recover  what  it  would  have  cost  to 
have  made  the  necessary  repairs."  It 
is  to  be  noted  that  when  this  case  was 
before  the  court  on  a  prior  appeal 
(1915)  192  Ala.  447,  68  So.  S15,  it  was 
held  that  the  plaintiff  could  not  re- 
cover damages  on  the  theory  of  a  tort. 

c.  As  affected  by  eoHtiHbutory  negligence 
of  the  lessee  or  the  iitjured  person. 

The  rule  has  been  asserted  that  if 
the  landlord  is  under  contract  to  keep 
the  premises  in  repair,  and,  after  being 
notified  of  the  need  of  repairs,  he  fails 
to  make  them,  if  the  property  cannot 
be  safely  occupied,  the  tenant  can  or- 
dinarily abandon  it.  If  with  knowl- 
edge of  such  condition  he  still  remains 
in  the  property,  he,  and  others  having 
such  knowledge,  as  a  general  rule  will 
be  denied  the  right  to  recover  on  the 
ground  of  contributory  negligence, 
even  if  the'  landlord  is  negligent. 
Thompson  v.  Clemens  (1903)  96  Md. 
196,  60  L.R.A.  580,  53  Atl.  919. 

In  Shackford  v.  Coffin  (1901)  95  Me. 
69,  49  Atl.  57,  it  appeared  that  before 
a  tenant  moved  upon  the  leased  prem- 
ises the  landlord  agreed  to  repair  the 
stairs  to  the  building  thereon;  know- 
ing that  the  stairs  had  not  been  re- 
paired, the  tenant  moved  upon  and  ac- 
cepted the  premises;  he  also  placed 
props  under  the  stairs  to  strengthen 
them.  In  denying  the  right  to  recover 
for  personal  injuries  due  to  falling 
through  a  platform  at  the  top  of  the 
stairway,  the  court  said  that  the  tenant 
had  as  much  knowledge  in  regard  to 
the  defective  condition  complained  of 
as  the  landlord  ''All  that  was  visible  or 
known  to  the  defendant  or  his  agents 
was  visible  to  the  plaintiff.  If  the  land- 
lord had  known  of  a  secret  defect  not 
discoverable  by  the  tenant,  he  was 
bound  to  disclose  it.  Notwithstanding 
plaintifTs  agent  agreed  to  repair  the 


stairs,  nothing  was  done  towards  it. 
Plaintiff  knew  this;  yet  he  moved  in 
and' accepted  the  premises.  He  placed 
props  under  the  stairs  because  of  that 
knowledge.  In  this  state  of  facts  as 
disclosed  by  the  evidence,  defendant 
is  not  liable  to  plaintiff.'* 

A  tenant,  knowing  of  the  open  con- 
dition of  an  outside  cellarway  which 
the  landlord  had  agreed  to  close  or 
cover,  by  going  near  the  same  in  the 
dark,  is  guilty  of  contributory  negli- 
gence and  assumes  the  risk  of  any  in- 
juries due  to  falling  into  the  cellar- 
way.  Reams  v.  Taylor  (1906)  31  Utah, 
286,  8  L.R.A.(N.S.)  436,  120  Am.  St. 
Rep.  930,  87  Pac.  1089. 

But  it  has  been  held  that  where 
stairs  did  not  look  to  be  unsafe,  al- 
though their  appearance  indicated  the 
need  of  repair,  it  is  not,  as  a  matter 
of  law,  contributory  negligence  for  the 
tenant  to  continue  to  use  them,  the 
landlord  having  told  the  tenant  to  do 
so  until  he  could  repair  them.  Under 
these  circumstances,  the  court  said 
that  the  question  of  contributory  neg- 
ligence was  one  for  the  jury.  Robin- 
son V.  Heil  (1916)  128  Md.  645,  98  Atl. 
195. 

In  Ashmun  v.  Nichols  (1919)  — Or. 
— ,  180  Pac.  510,  supra,  where  the  land- 
lord, who  had  contracted  to  keep  the 
premises  in  repair,  was  held  liable  to 
the  tenant  for  personal  injuries  re- 
ceived by  the  giving  way  of  stairs  lead- 
ing to  the  basement,  it  appeared  that 
the  tenant  had  given  notice  to  the  land- 
lord of  the  dangerous  condition  of  the 
leased  premises,  but  it  was  neverthe- 
less held  that  the  use  of  the  premises  by 
the^  tenant  did  not  constitute  contribu- 
tory negligence.  The  question  as  to  the 
duty  of  the  tenant  to  make  the  repairs, 
and  thereby  avoid  any  danger  of  per- 
sonal injury,  was  apparently  not  con- 
sidered by  the  court.  Upon  the  ques- 
tion of  contributory  negligence  the 
court  said:  "The  question  of  con- 
tributory negligence  was  clearly  one 
for  the  jury.  When  plaintiff  found  the 
steps  were  in  a  dangerous  condition 
she  was  in  the  actual  occupation  of  the 
premises  with  her  family  and  house- 
hold goods.  She  had  the  choice  of  re- 
maining until  the  repairs  were  made, 
or  attempting  to  remove  to  some  other 
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place.  To  do  the  latter  she  would 
first  have  to  find  a  place  to  which  she 
could  remove.  She  had  the  landlord's 
general  promise  to  repair.  She  noti- 
fied him  at  once  about  the  dangerous 
condition  of  the  steps,  and  he  prom- 
ised to  repair  them  immediately.  Un- 
der these  circumstances,'  according 
to  her  testimony,  she  remained  on  the 
premises,  using  the  steps  carefully. 
We  think  it  was  clearly  a  question  for 
the  jury  as. to  whether  she  was  neg- 
ligent in  so  doing,  and  as  to  whether 
the  defendant  was  negligent  in  d<slay- 
ing  to  repair." 

.  d.  Duty  of  letaec  ta  $*epair  dan&^nms 

defects. 

As  an  additional  ground  for  denying 
the  liability  of  the  lessor  for  personal 
injuries  due  to  the  defective  condi- 
tion of  the  leased  premises,  it  has  been 
held  that  wber^e  the  defect  renders  the 
premises  unsafe,  and  its  repair  is  not 
a  difiicult  matter,  it  is  the  duty  of  the 
tenant  to  repair  or  cause  it  to  be  re- 
paired at  the  expense  of  the  landlord. 
.  In  Schick  v.  Fleischhauer  (1898)  26 
App.  Div.  210^  49  N.  Y.  Supp.  962,  it 
is  held  that  the  measure  of  damages 
for  breach  of  an  agreement  by  the 
landlord  to  repair  the  demised  prem- 
ises is  tiie  expense  of  doing  the  work 
which  the  landlord  agreed  to  do,  but 
did  not.  The  court  said  that  the  con- 
tract to  repair  does  not  contemplate  as 
damages  for  the  failure  to  keep  it  that 
any  liability  for  personal  injuries  shall 
grow  out  of  the  defective  condition  of 
the  premises,  because  the. duty  of  the 
tenant,  if  the  landlord  fails  to  keep 
in  repair,  is. to  perform  the  work  him- 
self and  recover  the  costs  in  an  action 
for  that  purpose. 

In  Flynn  v.  Hatton  (1872)  43  How. 
Pr.  (N.  Y.)  343,  the  court  said  that  a 
tenant  had  no  right  to  omit  making 
such  repairs  as  were  necessary  to  make 
the  premises  safe  and  secure  for  the 
use  of  himself  and  other  persons  he 
permitted  to  use  the  same,  because  he 
had  an  agreement  with  the  landlord 
that  the  latter  should  make  repairs. 
Such  an  agreement  was  characterized 
as  an  additional  reason  why  the  tenant 
himself  should  make  the  repairs,  rath- 
er than  an  excuse  for  his  neglect  in 
not  making  them.    Under  this  agree- 


ment, he  had  an  indemnity  against 
any  necessary  outlay  in  making  re- 
pairs, and  his  neglect  in  this  regard 
was,  therefore,'  inexcusable. 

This  point  is  also  made  in  Brown  v. 
Toronto  General  Hospital  (1893)  23 
Ont.  Rep.  §99.  In  the  trial  court,  in 
directing  a  verdict  for. the  defendant. 
Rose,  J.,  said:  ''But  the  notice  and 
knowledge  which  the,  landlord  thus 
had,  or  the  ag^nt  of  the  landlord  thus 
had,  could  not  be  higher  or  greater 
than  that  conveyed  by  the  notice,-  and 
could,  not  be  higher  or  greater  than  the 
knowledge  of  the  persons  ..giving  the 
notice,  and  therefore  could  not  be 
Iiigher  or  greater  than  the  knowledge 
of  the  tenant  himself.  The  tenant, 
therefore,  knew  of  the  condition  of  the 
'steps  as  well  as  the  landlord,  and  if 
landlord  knew  the  steps  were  danger- 
ous, the  tenant,  a  fortiori,  must  have 
knoVh  the  steps  were  dangerous.  The 
steps  being  dangerous,  the  danger  of 
which  the  landlord  had  notice  being 
that  they  might  break  down  when  the 
tenant  should  use  them,  the  tenant 
chose,  they  being  in  that  condition,  to 
use  them,  running  the  risk  of  their 
Ibreaking  down."  In  affirming  the  ac- 
tion of  the  trial  judge  upon  appeal, 
the  court  on  the  same  point  said:  "In 
the  present  case  the  disrepair  existed 
tor  over  a  year,  and  repeated  notice 
was  given  to  the  agent  of  the  hospital 
[the  lessor],  but  nothing  was  done 
either  by  landlord  or  tenant.  A  small 
outlay  would  have  remedied  what  was 
needed,  probably  not  over  $8,  which 
was  the  monthly  rent.  But  nothing 
was  done,  and  though  the  plaintiff  had 
reason  to  believe  the  steps  to  be  un- 
safe he  continued  to  use  them,  till  one 
day,  he  broke  through,  or  the  frame- 
work collapsed,  and  he  was  badly  hurt. 
•  .  .  The  plaintiff  did  not  believe 
he  would  be  hurt  when  going  on  them, 
otherwise  he  would  have  used  the  back 
door;  and  if  he  used  them,  knowing 
the  danger,  he  contributed  to  the  re- 
sult by  his  own  incaution,  and  so 
should  not  recover.  But  if  he  did  not 
suspect  such  danger,  neither  could  the 
landlord;  and  the  damages  sustained 
were  not  the  natural  and  expected  con- 
sequences of  the  failure  to  repair." 

In  Cromwell  v.  Allen  (1909)  151  IIL 
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App.  404,  the  landlord  was  held  not 
liable  for  injury  to  the  tenant  due  to 
defects  in  the  preHEUses  not  shown  to 
liave  been  known  to '.the  landlord,  al- 
though the  latter  had  covenanted  to 
Jceep  the  premises  in  repair.  In  so 
holding,  the  court  said :  "The  ordinary 
covenant  to  keep  the  premises  in  re- 
pair is  generally  held  to  mean  that  the 
covenantor  is  to  make  sueh  repairs  on 
notice,  and  that  he  is  not  in  default 
until  so  notified,  unless  the  lease 
«hows  an  intention  that  he  shall  take 
notice  from  his  own  observation.  This 
intention  will  not  be  implied  where 
the  lease  does  not  give  him  the  right 
-to  enter  and  view  the  premises.  The 
rule  is  that  notice  to  perform  is  neces- 
sary whenever  the  fact,  on  the  occur- 
rence of  which  the  right  to  claim  per- 
formance depends,  lies  more  peculiarly 
within  the  knowledge  of  the  party 
claiming  sueh  right." 

In  Hedekin  v.  Gillespie  (1904)  33 
lAd.  App.  660,  72  N.  E.  143,  it  ap- 
peared tiiat  a  tenant  claimed  that  the 
landlord  agreed  that  he  would  from 
time  to  time,  as  required,  make  all 
necessary  repairs  and  keep  the  leased 
preniiseff  in  good  repair.  The  wife  of 
the  tenant  was  injured  by  falling 
through  a  defective  walk  upon  the 
premises,  and  it  was  held  tiiat  the 
measure  of  damages  for  the  breach  of. 
the  contract  was  the  amount  paid  for 
making  the  repairs.  The  court  said  . 
that  it  was  incumbent  upon  the  tenant 
to  make  the  repairs^  upon  refusal  of 
the  landlord  to  do  so,  and  lock  to  the 
landlord  for  the  cost  of  the  same. 

In  Reams  v.  Taylor  (1906)  31  Utah, 
288,  8  L.R.A.(N.S.)  436,  120  Am.  St. 
Rep.  930,  87  Pac.  1089,  the  lessor  was 
held  not  liable  for  personal  injuries  to 
the  tenant,  due  to  his  failure  to  repair 
an  uncovered  outside  cellarway,  the 
tenant  subsequently,  while  near  there 
in  the  dark,  falling  into  the  cellarway 
and  injuring  herself.  In  so  holding, 
the  court  said  that  the  plaintiff,  as 
against  her  landlord,  had  no  right  to 
^expose  herself  to  the  risk  of  injury 
from  existing  and  visible  defects  in  the 
premises  leased  by  her.  It  was  her 
duty  to  repair  the  defects,  and  deduet 
the  expense  therefor  from  the  rent,  or 
ahe  might,  under  the  lease  in  this  ease. 


have  surrendered  the  premises.  She 
chose  to  do  neither,  and  hence  cannot 
recover. 

The  duty  of  a  tenant  in  this  regard 
is  well  stated  in  McGinn  v.  French 
(1900)  107  Wis.  54,  82  N.  W.  724, 
wherein  the  court  said:  "It  is  per- 
fectly evident  that  a  few  minutes'  work 
with  a  hammer  and  nails  would  have 
made  the  steps  absolutely  safe.  If 
these  steps  were  as  unsafe,  defective, 
and  dangerous  as  the  plaintiff  would 
have  us  believe,  it  was  little  less  than 
foolhardy  for  anyone  to  attempt  to  use 
them.  If  they  could  be  repaired,  as 
they  were,  at  so  slight  an  expense  and 
with  so  little  effort,  the  oontinued  use 
without  such  repair  was  an  assump- 
tion of  the  risk  of  accident.  Knowing 
these  stairs  were  unsafe,  the  liability 
of  danger  great,  and  the  expense  of  re- 
pairs trifling,  it  was  the  plain  duty  of 
the  tenant  to  make  them,  and  thus 
save  his  family  from  the  threatened 
danger.  ...  It  was  but  a  matter 
of  common  prudence,  and  the  tenant, 
knowing  the  danger  of  loss  or  injury 
to  be  great,  cannot  continue  the  use 
of  the  dangerous  premises  and  hide  be- 
hind a  promise  to  repair." 

//r.  Where  posse&Mon  of  the  property  is 
reserved  hy  the  Ieit«or» 

a.  In  general. 

Without  referenoe  to  .any  agreement 
upon  the.  part  of  the  landlord  to  keep 
the  leased  premises  in  repair,  it  is  the 
general  rule  that  where  he  retains  in 
hie  possession  portions  of  the  leased 
premises  for  the.  common  use  of  him- 
self and  the  tenant,  or  for  the  common 
use  of  different  tenants,  it  is  his  duty 
to  keep  such  portion  of  the  premise0 
in  safe  condition^  and  for  the  negli- 
gent failure  to  perform  this  duty,  he 
is  liable  in  tort  for  any  injury  result- 
ing therefrom  to  a  tenant,  or  any  per- 
son lawfully  on  the  premises.  This 
rule,  of  course,  is  not  affected  by  the 
fact  that  the  lease  contained  an  agree- 
ment upon  the  part  of  the  landl.oi:d  to 
keep  the  premises  in  repair.  ...Tl}^ 
cases  so  holding,  however,  ^tre^-eoi^^^ 
times  referred  to  as  supporting  what 
may  be  termed  the  minority  rule, 
that  the  landlord  who  hafi  covenanted 
to  repair  is  liable,  even  .  wMr^  t])ie 
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juries  received  by  reason  of  such  de- 
fect. The  court  said  that  ''where  the 
landlord  agrees  to  put  the  premises  in 
repair,  and  keep  them  in  repair  during 
the  tenancy,  it  would  seem  that  there 
ought  to  arise  a  positive  duty  on  his 
party  before  relinquishing  possession 
to  the  tenant,  to  make  reasonable  in- 
spection of  the  premises  for  concealed 
defects,  unknown  to  and  undiscov- 
erable  by  a  reasonable  inspection  on 
the  tenant's  part,  which  might  render 
the  premises  dangerous  to  the  tenant, 
his  family,  servants,  and  guests.  In 
such  a  case,  as  it  seems  to  us,  the  land- 
lord ought  to  be  held  to  a  more  careful 
inspection  than  the  tenant,  because  the 
duty  to  repair  is  upon  the  landlord, 
and  his  presumed  knowledge  of  his 
own  premises  would  make  a  discovery 
by  him  of  concealed  defects  and 
dangers  more  probable.  Such  a  rule 
would  seem  to  be  only  a  just  applica- 
tion of  the  maxim  to  which  we  have 
adverted,  that  there  is  always  a  posi- 
tive duty  to  exercise  reasonable  care 
to  •  so  use  one's  own  property  as  not 
to  injure  another."  This  case  is  not 
necessarily  a  departure  from  the  ma- 
jority rule  already  stated,  although  it 
is,  perhaps,  a  departure  from  the  gen- 
eral rule  that  the  doctrine  of  caveat 
emptor  applies  to  leases  of  land,  as 
to  defects  unknown  to  either  of  the 
narties. 

In  Lowe  v.  O'  Brien  (1914)  77  Wash. 
677,  138  Pac.  295,  it  is  held  that  the 
lessor  of  a  building  set  upon  piles 
driven  in  the  water  of  an  inlet  is  lia- 
ble for  personal  injuries  to  a  tenant 
due  to  the  building  falling  into  the 
water,  the  lessor  having  contracted 
to  keep  the  premises  in  repair,  and  his 
attention  having  been  called  to  these 
insecure  pilings,  and  he  having  agreed 
to  fix  them  soon,  and  having  failed  to 
do  so.  The  court  said  that  the  ques* 
tion  of  contributory  negligence  by  the 
plaintiff  by  remaining  in  the  premises 
more  than  a  reasonable  time  after  the 
lessor  made  this  promise  was  one  of 
fact  for  the  jury.  This  case  may,  per- 
haps, be  regarded  as  a  departure,  in 
part  at  least,  from  the  majority  rule 
stated,  although  the  peculiar  facts  and 
tlie  nature  of  the  defects,  are  such  as 
to  present  strong  grounds  fqr  making 


an  exception  to  the  majority  rule.  In 
this  case  the  injury  to  the  tenant  was 
not  due  to  an  accident,  but  was  di- 
rectly due  to  the  failure  of  the  land- 
lord to  repair.  It  is  more  in  line  with 
the  cases  holding  that  the  landlord  is 
liable  for  injury  to  the  property  of  the 
tenant  where  he  breaches  his  contract 
to  repair,  where  the  injury  to  the  prop- 
erty is  the  proximate  result  of  the 
breach,  as,  for  instance,  the  failure 
to  repair  a  roof,  permitting  water  to 
leak  through  onto  the  tenant's  goods. 
In  a  majority  of  the  cases  considered, 
the  injury  was  due  to  a  combination 
of  circumstances  more  or  less  acciden- 
tal in  their  nature. 

h.  Minority  r%tle. 

In  a  few  jurisdictions  the  majority 
rule  referred  to  is  denied,  either  in 
whole  or  in  part.  In  Minnesota,  it  is 
apparently  denied  as  a  whole.  The 
first  Minnesota  case  denying  the  rule 
is  Barron  v.  Liedloif  (1905)  95  Minn. 
474,  104  N.  W.  289.  In  that  case  the 
sublessee  of  two  rooms  of  the  leased 
premises,  who  had  been  given  the 
right  to  use  a  porch  attached  to  an- 
other part  of  the  premises  and  adjoin- 
ing these  rooms,  was  held  to  be  en- 
titled to  recover  from  the  original 
lessor  for  personal  injuries  received 
by  reason  of  defective  flooring  in  the 
porch,  due  to  the  lessor's  failure  to 
repair.  The  court  said  that  where  the 
landlord  agreed  to  repair  and  keep  in 
repair  the  premises,  his  right  to  enter 
and  have  possession  of  the  premises 
for  that  purpose  is  necessarily  implied, 
and  his  duties  and  liabilities  are  in 
some  respects  similar  to  those  of  the 
owner  and  occupant.  And  if  his  neg- 
ligence in  making  or  failing  to  make 
the  repairs  results  in  an  unsafe  con- 
dition of  the  premises,  he  is  liable  for 
injuries  caused  thereby  to  persons 
lawfully  upon  the  premises,  who  are 
not  guilty  of  contributory  negligence 
on  their  part.  It  is  clear  that  in  this 
state  the  action  in  behalf  of  the  in- 
jured person  sounds  in  tort,  and  not 
in  contract.  This  is  emphasized  in 
Keegan^  v.  G.  Heileman  Brewing  Co. 
(1915)  129  Mtnn.  496,  L.R.A.1916F, 
1149.  152  N.  W.  877,  where  the  court 
said:.    ''If  the  lease  did  require  the 
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defendant  to  keep  the  inreniises  in  re- 
pair, then  the  instruction  was  correct, 
for  the  rule  is  that,  where  the  lessor 
by  his  lease  contracts  to  keep  the 
leased  premises  in  repair,  and  he  neg- 
lige»tiy  fails  to  do  so,  he  is  liable  to 
the  lessee  and  the  members  of  the 
lessee's  family  occupying  the  same* 
for  personal  injuries  received  from  a 
defective  condition  of  the  premises. 
The  action  is  for  the  wrong  committed 
by  the  landlord  by  his  negligence  in 
failing  to  perform  an  act  assumed  by 
him,  which  he  should  know  would  pro- 
tect them  from  injury  if  performed,  or 
expose  them  to  injury  if  not  per- 
formed. The  contract  creates  an  im- 
plied legal  duty  on  the  part  of  the 
landlord  toward  those  who  are  right- 
fully upon  the  premises,  and  a  negli- 
gent violation  thereof  vests  in  them 
a  right  of  action  in  tort  against  him 
for  injuries  sustained.''  This  is  also 
the  doctrine  of  Good  v.  Von  Hemert 
(1911)  114  Minn.  393,  131  N.  W.  466; 
Gli4den  v.  Goodfellow  (1913)  124 
Minn.  101,  L,R.A.1916F,  1073,  144  N. 
W.  428 ;  Glidden  v.  Second  Ave.  Invest. 
Co.  (1914)  125  Minn.  471,  L.R.A.1915C, 
190,  147  N.  W.  658,  6  N.  C.  C.  A.  743 ; 
Keiper  v.  Anderson  (1917)  138  Minn. 
392,  L.R.A.1918C,  299,  165  N.  W.  237. 
In  Keegan  v.  G.  Heileman  Brewing 
Co.  (Minn.)  supra,  this  rule  was  ap- 
plied in  holding  a  landlord  liable  for 
injuries  to  an  employee,  due  to  his 
failure  to  heat  the  leased  premises  ac- 
cording to  his  contract.  And  in  Keiper 
v.  Anderson  (Minn.)  supra,  the  rule 
also  was  applied  to  a  contract  by  the 
lessor  to  keep  the  premises  heated, 
and,  where  the  tenant's  death  resulted 
from  a  breach  of  this  contract,  it  was 
held  that  an  action  could  be  main- 
tained under  the  Death  Statute  to  re- 
cover damages  for  the  death.  The 
court  said  that  the  right  to  maintain 
the  action  was  not  affected  by  the  fact 
that  it  was  based  upon  a  breach  of 
the  contract;  that  as  a  matter  of  law 
the  liability  of  the  landlord  was  based 
upon  his  negligence,  growing  out  of 
his  failure  to  perform  the  contract. 
Compare,  upon  this  point,  with  Davis 
▼.  Smith  (1904)  26  R  L  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630, 
3   Ann.   Cas.  832,   which    denies  the 


right  to  recover  for  the  death  of  a 
tenant,  based  upon  the  landlord's 
breach  of  covenant  to  repair,  where 
the  right  of  action  depends  upon  the 
Death  Statute. 

In  Kurtz  v.  Pauly  (1914)  158  Wis. 
534,  149  N.  W.  148,  the  statement  is 
made  that  the  landlord  is  not  liable 
for  personal  injuries  to  a  tenant,  due 
to  defects  in  the  premises,  in  the  ab- 
sence of  an  agreement  upon  his  part 
to  repair.  And  in  Flood  v.  Pabst 
Brewing  Co.  <1914)  158  Wis.  626, 
L.R.A.1916F.  1101,  149  N.  W.  489, 
the  court,  while  recognizing  a  conflict 
of  authority  upon  the  point,  says  that 
it  thinks  the  weight  of  authority  and 
the  better  reason  support  the  doctrine 
that  a  landlord  who  agrees  to  keep 
leased  premises  in  repair  is  liable  to 
an  invitee  of  the  tenant  in  an  action  of 
tort  for  breach  of  his  duty  to  repair. 
"Where  a  landlord  agrees  to  keep 
leased  premises  in  repair,  his  right 
to  enter  and  have  possession  of  the 
premises  for  such  purpose  is  neces- 
sarily implied,  and  his  duties  and  lia- 
bilities in  that  regard  are  in  some  re- 
spects similar  to  those  of  an  owner  and 
occupant.  His  negligent  failure  to  re- 
pair, therefore,  is  a  breach  of  duty, 
and  anyone  lawfully  upon  the  premises 
by  invitation  of  the  tenant,  who  suf* 
fers  injury  in  consequence  of  the  land- 
lord's breach  of  duty,  has  an  action 
for  negligence  against  the  landlord. 
•  .  .  While  the  decisions  of  this  court 
are  not  directly  in  poi/it,  they  infer- 
entially,  if  not  directly,  support  the 
doctrine  that,  where  a  landlord  agrees 
to  keep  premises  leased  in  repair, 
he  is  liable  to  an  invitee  of  a  ten- 
ant for  breach  of  duty  in  that  regard." 

In  many  cases  like  Park  v.  Penn 
(1916)  203  IH.  App.  188,  where  there 
was  in  fact  no  covenant  to  repair,  the 
general  rule  of  the  landlord's  immuni- 
ty from  liability  is  so  stated  as  to  sug- 
gest that  it  would  not  apply  had  the 
lease  contained  a  covenant  to  repair. 
But  this  is  pure  obiter. 

In  Collins  v.  Fillingham  (1908)  129 
Mo.  App.  340,  108  S.  W.  616,  a  land- 
lord, who  had  contracted  to  repair  the 
premises,  was  held  liable  for  injury 
to  the  child  of  a  tenant,  due  to  a  rotten 
balustrade   of  the  porch,   which  the 
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prepaHav. 


havinfi:  prepared  the  iMtrument,  is 

responsible  tor  the 
coB«tmtio»->      language  employed, 

and,  as  he  relies  up- 
on the  instrument 
for  his  protection,  he  is  not  in  a  posi- 
tion to  insist  upon  a  different  inter- 
pretation of  the  words  than  that  of 
their  plain  and  ordinary  meaning* 

Ot3ier  portions  of  the  instrument 
strengthen  this  construction,  and 
show  that  the  party  named  as  the 
lessee  in  the  instrument  was  to  have 
nothing  whatever  to  do,  except  to 
pay  the  rent  and  keep  the  gin  run- 
ning or  in  operation,  after  all  ma- 
chinery, wood,  eoal,  supplies,  re- 
pairs, etc.,  necessary  for  its  success- 
ful operation,  were  furnished  or 
made  by  the  appellant.  Such  being 
the  meaning  of  the  alleged  lease,  the 
issue  as  to  whether  or  not  the  negli- 
gence averred  was  that  of  an  in- 
dependent contractor,  and  the  doc- 
trine applicable  thereto^  have  no 
place  in  this  case.  The  court,  there- 
fore, ruled  correctly  in  refusing 
prayers  by  the  appellant  for  instruct 
tions  seeking  to  have  that  issue  sub- 
mitted to  the  jury. 

The  issues  of  negligence  and  con- 
tributory negligence,  under  the  evi- 
dence, were  issues  of  fact  for  the 
jury.  They  were  submitted  under 
familiar  and  correct  declarations  of 
law. 

Appellant  complains  here  of  the 
ruling  of  the  court  in  admitting  the 
testimony  of  certain  witnesses,  tend- 
ing to  show  what  the  custom  was 
with  reference  to  parties  being  per- 
mitted to  enter  the  boiler  room, 
where  the  appellee  and  his  son  were 
injured.  The  abstract  of  the  appel- 
lant does  not  show  that  any  objeb- 
tjon  was  made  at  the  time  to  the 
Appeai-e^i-      '  testimony  of  these 

denr«.-«»U«~re  WitnOSSOS.  FurthOP- 
to  object.  ^^^^   jf  ^^^jj  t^i^ 

niony  had  been  objected  to,  there 
was  no  error  prejudicial  to  appellant 
in  admitting  it,  for  appellee  testi- 
fied without  objection,  and  there 
was  no  testimony  to  the  contrary, 
that  he  went  into  the  engine  or  boil- 
er room  for  the  purpose  of  inquiring 
when  his  cotton  would  be  ginned. 


Those   in  dMtrge  ksew  that  he  and 
his  son  were  in  the  boiler  room,  and 
no  objections  were  made  to  their 
presence  there.    The  testimony  as 
abstracted  was  competent  on  the  is- 
sue as  to  whether  or  not  the  appd- 
lee  was  a  trespasser  and  guil^  of 
contributory  negligence,  in  going  in 
and  taking  his  son  into  a  dangerous 
place.    The  testimony  tends  to  prove 
that  persons  going  to  the  gin  on 
business  were  permitted  to  go  into 
the  boiler  or  engine 
room;      that      no  »j;«*s:5S;  to 
steps  were  taken  m  ester  hau%r 
any  manner  to  pre*  Mtton^B. 
vent   those   having 
business  at  the  gin  from  going  into 
the  engine  or  boiler  room. 

The  appellant  complains  of  the 
ruling  of  tiie  court  in  permitting  the 
witness  Grraham  to  testify  that  ''he 
went  down  to  the  gin  the  next  morn- 
ing after  the  explosion,  and  that  he 
found  where  the  boiler  had  a  plug  in 
it,  and  that  it  had  been  blown  out; 
that  the  threads  -were  mighty  bad 
on  the  b6iler,  where  the  plug  is  sup- 
posed to  set  in ;  it  was  eaten  out  con- 
siderable; that  the  threads  on  the 
boiler  had  an  appearance  of  being 
freshly  done,  but  were  worn  slick; 
that  Mr.  Collison  spoke  to  him  about 
the  matter,"  etc. 

The  abstract  of  appellant  does  not 
show  that  any  objection  was  made 
to  the  introduction  of  this  testi- 
mony, and,  even  if  it  had  been  ob- 
jected to,  the  testimony  was  compe- 
tent, for  the  reason 
that    it    tended    to  ;S' »•«"*?* 
show  the  real  con- 
dition that  the  boiler  was  in  at  the 
time  the  accident  occurred. 

The  appellant  also  urges  here  that 
the  court  erred  in  permitting  wit- 
ness P.  J.  Donahue  to  testify  as  to 
the  condition  that  the  boiler  was  in 
some  fifteen  days  after  the  accident ; 
but  the  appellant,  neither  in  his 
brief  nor  in  his  abstract,  set  out  any 
testimony  of  the  witness  which 
shows  that  the  boiler  was  in  any  de- 
ferent condition  at  the  time  witness 
ia,w  the  same  than  it  was  at  the 
time  the  injury  occurred.  The  tes- 
timony of  this  witness,  as  abstract- 


COLLISON  V, 

(—  Ark.  — ,  il6 

ed,  shows  that  lie  testified  as  an 

expert^  and  in  an- 
bltw^^n'  ***^  «w«r  to  hypothetical 
A«eid«Bt  u«  questMMUi  propound- 
«cect.  ed  to  him  he  gave 

his  opinion  concent 
ing  the  oanses  that  must  have 
brought  about  the  worn  condition  of 
the  threads  in  the  hole  of  the  boiler 
from  which  the  plug  was  blown,  as 
assumed  in  the  question  propound- 
ed to  the  witneacL 

In  the  testimony,  as  abstracted,  It 
does  not  appear  that  any  objection 
was  urged  at  the  trial,  either  to  the 
question  or  to  the  answer*  But 
again  we  say  that,  even  if  objection 
had  been  offered  to  the  testimony  in 
the  f  Mm  in  which  it  appears  in  ap- 
pellant's abstract,  we  would  have 
to  hold  that  the  teatimony  waa'com- 


CURTNER,  765 

S.  W,  1059.) 

potent,  and  that  it  did  not  in  any 
manner  contravene  the  doctrine  an- 
nounced by  us  in  Prescott  &  N.  R. 
Co.  V.  Smith,  70  Ark.  179,  67  S.  W. 
866,  St.  Louis  Southwestern  R.  Go. 
V.  Piumlee,  78  Ark.  148,  95  S.  W. 
442,  and  other  cases  more  recent  of 
the  same  purport,  to  the  effect  that 
testimony  is  incompetent,  after  an 
accident  has  occurred,  tending  to 
show  that  the  defect  causing  the  ac^ 
eident  and  injury  was  removed,  al-*' 
tered,  or  changed  by  the  master, 
for  the  purpose  of  showing  negli- 
gence. 

There  is  no  error  in  the  record, 
and  the  judgment  is  therefore  af- 
firmed. ;. 

Petition  tot  rehearing  denied, 
January  12, 1920. 


ANNOTATION. 


Breadi  of  letsor's  covenant  to  repair  as  ground  of  liability  for  daknagee  for 
personal  injuries  to  tenant,  or  one  in  privity  with  ktler. 


L  In  general,  765. 

a.  Majority  mle: 

1.  In  general,  7M. 

2.  Application  to  wife,  or  other 

]nember  of  tenant's  family, 

767. 
8.  Application   to    guest,   em- 

tomer,  etc.,  760. 
4.  As  affected  hf  natme  of  the 

agreement  to  Tepair,  770. 

b.  Minority  mle,  772. 

n.  Bationale  of  majority  sad  mioority 
doctrines: 
a.  Action  ex  delicto,  774. 
1».  Action  ex  contracta;  measure  of 
recovery: 
1.  In  general,  779. 

I*  In  generpM* 

This  note  is  not  intended  to  cover 
the  question  of  the  liability  of  the 
landlord,  whether  he  has  covenanted 
to  repair  or  not,  for  injuries  to  third 
persons  while  using  that  part  of  the 
leased  premlseis  intended  for  public 
use.  In  this  connection,  however,  at- 
tention is  called  to  Lowell  v.  Spaulding 
(1849)  4  Cnsh.  (Mass.)  277,  50  Am. 
Dec.  775,  holding  that  where  there  is 
an  agreement  by  a  landlord  to  keep 
the  leased  premises  in  repair,  he  is 


JL  b— continued. 

a.  As  to  whether  personal  in- 
juries  are  within  the  con- 
templation of  the  parties, 
779, 

a  As  affected  by  contributory  neg- 
ligence of  the  lessee  or  the  in- 
jured person,  781. 

d.  Duty  of  lessee  to  repair  danger- 
ous defects,  782.  i 

III.  Where  possession  of  the  ptopeity  is 
reserved  by  the  lessor:  i 

a.  In  general*  783.  ^ 

b.  Necessity  4tf  notiee  to  lessor  of 

defects,  786.  | 

liable  to  a  town  for  damages  which 
it  is  compelled  to  pi|y  by  reason  of 
an  injury  to  a  third  person  due  to  the 
bad  condition  of  a  cellarway,  con- 
structed in  the  sidewalk  in  front  of 
the  leased  premises. 

The  question  here  raised  is  as  to 
whether  or  not  a  contract  by  the  land* 
lord  to  repair  the  leased  premises  ere- 
ates  a  relation  between  the  parties  out 
of  which  there  arises  the  legal  duty, 
to  repair,  the  failure  to  perform  which 
will  support'  an  action  ex  delicto  or 
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by  her  when  the  accident  occurred. 
When  considered,  however,  with  the 
other  evidence  in  the  case,  it  did  not 

^#m«^i».../..  *»  tend  to  prove  that 
emi>io>  meut.        fact    or    justiiy    a 

feet.  The  alleged  purpose  for  which 
the  statement  was  obtained  might 
fairly  be  said  to  relate  to  the  em- 
ployment by  her  husband  and  her- 
self, and  it  is  quite  evident  it  was 
so  understood  by  her. 

Indeed  it  is  not  an  uncommon 
thing  for  a  husband  and  wife  to  use 
the  plural  when  speaking  of  their 
individual  possessions  used  in  com- 
mon by  both,  e.  g.,  "our  residence," 
"our  servants,"  "our  automobile." 
Under  the  circumstances  it  was  a 
natural  thing  for  her  not  to  have 
distinguished  between  the  time  the 
chauffeur  was  employed  by  her  hus- 
band and  her  personally.  In  any 
view  such  statement  did  not  justify 
submitting  the  case  to  the  jury,  or 
it  in  finding  that  Fraser  at  the  time 
the  plaintiff  was  injured  was  her 
servant. 

It  has  been  settled  by  numerous 
authorities  in  this  state  at  least  that 
when  it  appears,  in  an  action 
against  the  owner  of  an  automobile 
for   damages    sustained,    that    the 

Aato^oMie-  ^river  was  not  in 
ii»i»iiicy  for  «<•«    his  employ  nor  en- 

of  driver.  ^^^     ^^     j^.^     ^^^^.^ 

ness,  a  plaintiff  cannot  recover.  Van 
Blaricom  v.  Dodgson,  220  N.  Y.  Ill, 
L.R.A.1917F,  363,  115  N.  E.  443, 
and  cases  cited;  Reilly  v.  Connable, 
214  N.  Y.  586,  L.R.A.1916A,  964, 
108  N.  E.  853,  Ann.  Cas.  1916A, 
656;  Kellogg  v.  Church  Charity 
Foundation,  203  N.  Y.  191,  38 
L.R.A.(N.S.)  481,  96  N.  E.  406, 
Ann.  Cas.  1913A,  883,  3  N.  C.  C.  A. 
444 ;  Farthing  v.  Strouse,  172  App. 
Div.  523, 158  N.  Y.  Supp.  840 ;  Heis- 
senbuttel  v.  Meagher,  162  App.  Div. 
752,  147  N.  Y.  Supp.  1087;  Tanzer 
V.  Read,  160  App.  Div.  684,  145  N. 
Y.  Supp.  708.  The  reason  underly- 
ing this  rule  is  the  general  one  that 
a  party  injured  by  the  negligence 
of  another  must  seek  his  remedy 
against  the  person  whose  actual  neg- 
ligence caused  the  injury,  and  that 


such  person  alone  is  liable.  King  v. 
New  York  C.  &  H.  R.  R.  Co.  66 
N.  Y.  181,  28  Am.  Rep.  37.  The 
case  of  master  and  servant  is  an 
exception  to  the  general  rule,  and 
the  negligence  of  the  latter  is  im- 
putable to  the  master  where  the 
servant  is  doing  the  act  which  oc- 
casions the  injury  and  is  at  the  time 
acting  within  the  scope  of  his  em- 
ployment. This  exception  is  based 
upon  the  fact  that  the  servant  is 
standing  in  the  master's  place  and 
is  acting  for  and  representing  him, 
since  he  must  obey  his  orders.  En- 
gel  V.  Eureka  Club,  137  N.  Y.  100, 
33  Am.  St.  Rep.  692,  32  N.  E.  1052. 

But  it  is  strenuously  urged  by  the 
respondent  that  the  defendant  may 
be  held  liable,  notwithstanding  the 
rule  established  by  the  authorities 
cited,  because  she  was  the  owner  of 
the  car,  and  in  it  at  the  time  the 
accident  occurred.  This  cannot  be 
done  unless  the  rule  which  makes 
one  person  responsible  for  the  torts 
of  another  be  entirely  disregarded 
If  a  change  in  this  respect  is  to  be 
made,  it  should  be  done  by  legisla- 
tive enactment,  and  not  by  judicial 
decree. 

A  question  somewhat  similar  to 
the  one  under  consideration  was  re- 
cently considered  in  Hartley  v.  Milr 
ler,  166  Mich.  115,  33  L.RA.(N.S.) 
81,  130  N.  W.  336, 1  N.  C.  C.  A.  126. 
There  the  defendant  loaned  his  au- 
tomobile to  a  friend  for  a  ride  and 
was  finally  persuaded  to  accompany 
him.  The  plaintiff  was  injured 
through  the  negligent  manner  in 
which  the  automcrit)ile  was  driven  by 
the  defendant's  friend,  and  brought 
action  against  the  owner.  The 
plaintiff's  contention  was  essentially 
the  same  as  that  made  by  respond- 
ent in  the  present  case.  It  was 
stated  by  the  court  as  follows:  'It 
is  the  contention  of  the  plaintiff 
that,  because  defendant  Miller  was 
present  and  the  machine  was  being 
used  with  his  consent  at  the  time  of 
the  injury  complained  of,  he  is  lia- 
ble ;  that,  an  automobile  being  a  dan- 
gerous machine,  its  owner  should  be 
held  responsible  for  the  manner  in 
which  it  is  used." 


POTTS  V. 

The  court,  however,  held  that 
since  et  the  time  of  the  accident  the 
automobile  was  not  being:  driven  by 
defendant,  nor  subject  to  his  con* 
trol,  he  was  not  liable  for  the  negli« 
gent  way  it  was  driven,  notwith- 
standing his  presence  in  it. 

In  principle  the  present  case  can- 
not be  distinguished  from  Kellogg 
v.  Church  Charity  Foundation,  203 
N.  Y-  191,  38  L,R.A.(N.S.)  481,  96 
N.  E.  406,  Ann.  Cas.  1913A,  883,  3 
N.  C.  C.  A.  444.  There  the  defend- 
ant owned  an  ambulance,  for  which 
it  hired  a  horse  and  driver  from  a 
livery  stable.  The  plaintiff  was  In- 
jured through  the  negligence  of  the 
driver,  but  this  court  held  that,  not- 
withstiBinding  the  fact  that  the  am- 
bulance was  owned  by  and  at  the 
time  was  being  used  for  the  defend- 
ant's purposes,  the  undisputed  evi« 
dence  that  the  defendant  did  not 
employ  or  pay  the  driver,  and  did 
not  possess  the  right  to  discharge 
him,  could  not  be  disregarded,  and 
consequently  there  was  no  evidence 
to  sustain  a  verdict  against  defend-  i 
ant.  In  that  case  as  in  this  the  acci- 
dent was  caused  by  the  negligent 
driving:  of  the  servant  of  another, 
whom  the  defendant  did  not  select 
or  control,  and  whom  he  could  not 
discharge.  Though  at  the  time  there 
was  a  representatite  of  the  de- 
fendant in  the  ambulance,  and  it 
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was  thtti  being  used  for  its  purposes, 
the  court  nevertheless  held  there 
was  no  evidence  establishing  the  re- 
lation of  master  and  servant  be- 
tween the  defendant  and  driver,  and 
in  its  absence  the  owner  could  not 
be  held  liable. 

I  am  of  the  opinion  the  complaint 
should  have  been  dismissed,  and 
that  the  evidence  did  not  justify  a 
finding  that  the  defendant  was  re- 
sponsible for  plaintiff's  injuries. 

The  judgment,  therefore,  should 
be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  abide  event. 

Hiscock,  Ch.  J.,  and  Hogan,  Pound, 
and  Andrews,  JJ.,  concur.  Chase 
and  Crane,  JJ.,  dissent  on  the  ground 
that  defendant  was  engaged  in  a 
joint  undertaking  with  her  husband 
at  the  time  of  the  accident. 


iroTS. 

Th^  general  question  whether  un- 
contradicted testimony  may  be  disre- 
garded in  civil  actions  is  the  subject 
of  the  annotation  following  Kelly  v. 
Jones,  post,  796.  Other  cases  which 
like  the  reported  case  (Potts  v.  Paet 
DEE,  ante,  785)  have  taken  the  view 
that  uncontradicted  testimony  could 
not  properly  be  disregarded,  are  cited 
in  subdivisions  IV.  a,  fo. 


DALLAS  BOUDEMAN,  JR., 

V. 

LESTER  L.  ARNOLD,  Plff.  in  Err. 

Michigan  Supreme  Court -^ March  37 ^  101^, 


(200  Mich.  162,  166  N.  W.  986.) 

BvUence  «—  right  to  disregard  uncontradicted  testimony. 

1.  The  court  may  direct  a  verdict  for  either  party  where  the  evidence 
in  his  favor  is  uncontradicted  either  by  cross-examination,  other  testi- 
mony, or  facts  and  circumstances,  is  not  in  any  way  improbable  or  dis- 
credited, and  but  one  legitimate  inference  may  be  drawn  from  it. 

[See  note  on  this  question,  begivning  on.  page  796.] 
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Sale  —  conditional  —  effect  of  taking 
note  as  seoirity* 

2.  Title  to  personal  property  may  be 
retained  for  security  under  a  contract 
of  sale  to  another,  although  a  note  is 
taken  as  evidence  of  the  indebtedness, 
and  the  security  is  not  lost  by  suit 
upon  the  note. 

[See  24  R.  C.  L.  603  et  seq.] 


Trial  —  taking  caee  from  jury  —  as- 
sertion that  testimony  is  untrue. 

3.  A  claim  by  counsel  that  uncon- 
tradicted testimony  in  a  case  is  not 
true  does  not  require  submission  of 
the  case  to  the  jury. 


Error  to  the  Circuit  Court  for  Berrien  County  (Bridgman,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  for  the  conversion 
of  an  engine.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  CHara  &  CHara,  for  plain- 
tiff in  error: 

If  there  was  not  a  reservation  of 
title  at  the  time  of  the  sale  of  the  en- 
gine, then,  in  the  absence  of  any  pro- 
vision to  the  contrary  in  the  mortgage, 
defendant  became  entitled  to  the  en- 
gine upon  its  surrender  to  him  by  the 
mortgagor. 

Blackwood  Tire  &  Vulcanizing  Co.  v. 
Auto  Storage  Co.  133  Tenn.  515,  L.R.A. 
1916E,  254,  182  S.  W;  576,  Ann.  Cas. 
1917C,  1168. 

Where  the  facts  are  not  conceded, 
nor  beyond  dispute,  it  is  exclusively 
the  province  of  the  jury  to  ascertain 
the  fact. 

Durant  v.  People,  13  Mich.  356; 
Molitor  V.  Robinson,  40  Mick.  200; 
Woodin  V.  Durfee,  46  Mich.  424,  9  N. 
W.  457;  Yonkus  v.  McKay,  186  Mich. 
203,  152  N.  W.  1031,  Ann.  Cas.  1917E, 
458;  Nicholson  V.  Dyer,  45  Mich.  615, 
8  N.  W.  515;  Wheeler  v.  Wallace,  53 
Mich.  362,  19  N.  W.  38;  Schulz  v. 
Schulz,  113  Mich.  502,  71  N.  W.  854; 
Payne  v.  Union  Life  Guards,  136  Mich. 
416,  112  Am.  St.  Rep.  368,  99  N.  W. 
376;  Wilson  v.  Royal  Neighbors,  139 
Mich.  423,  102  N.  W.  957;  Brand  v. 
Johnrowe,  60  Mich.  210,  26  N.  W.  883; 
Elwood  V.  Western  U.  Teleg.  Co.  45 
N.  Y.  549,  6  Am.  Rep.  140;  Kavanagh 
V.  Wilson,  70  N.  Y.  177 ;  Koehler  v. 
Adler,  78  N.  Y.  291;  Wohlfahrt  v. 
Beckert,  92  N.  Y.  497,  44  Am.  Rep. 
406. 

Messrs.  Gore  &  Harvey  and  Dallas 
Boudeman,  for  defendant  in  error: 

The  case  was  not  one  for  submis- 
sion to  the  jury. 

Alexier  v.  Mat^ke,  151  Mich.  36,  123 
Am.  St.  Rep.  255,  115  N.  W.  251,  14 
Ann.  Cas.  52;  Druse  v.  Wheeler,  26 
Mich.  189;  Lange  v.  Parley,  47  Mich. 
852,  11  N.  W.  193;  Byles  v.  Golden 
Twp.  52  Mich.  612,  18  N.  W.  383; 
Fourth  Nat.  Bank  v.  Olney,  63  Mich. 


58,  29  N.  W.  513;  Corbett  v.  Spencer, 
63  Mich.  731,  30  N.  W.  385;  Hunt  v. 
Supreme  Council,  O.  C.  F.  '64  Mich. 
671,  8  Am.  St.  Rep.  855,  31  N.  W.  576; 
Gillett  V.  Knowles,  97  Mich.  77,  56 
N.  W.  218;  Jakoboski  v.  Grapd  Rapids 
&  I.  R.  Co.  106  Mich.  440,  64  N.  W. 
461;  Lange  v.  Perley,  47  Mich.  352, 
11  N.  W.  193;  Dondero  v.  Frumveller, 
61  Mich.  440,  28  N.  W.  712;  Horrigan 
V.  Wyman,  90  Mich.  121,  51  N.  W.  187; 
Cook  V.  Blake,  98  Mich.  389,  67  N.  W. 
249;  Ferris  v.  Home  Life  Assur.  Co. 
118  Mich.  485,  76  N.  W.  1041 ;  Wisner 
V.  Davenport,  5  Mich.  501;  Grand 
Trunk  R.  Co.  v.  Nichol,  18  Mich.  170; 
Jenks  V.  Colwell,  66  Mich.  420,  11  Aol 
St  Rep.  502,  33  N.  W.  528;  Peninsular 
Stove  Co.  V.  Osmun,  73'  Mich.  570,  41 
N.  W.  698;  Hicks  v.  Steel,  126  Mich. 
408,  85  N.  W.  1121;  tester  v.  Baraga 
Twp.  133  Mich.  640,  96  N.  W.  722. 

There  could  be  no  merger  of  title  to 
the  engine  owned  by  the  three  parties 
with  the  title  of  the  boat  owned  by 
one  of  them. 

Schellenberg  v.  Detroit  Heating  & 
Lighting  Co.  130  Mich.  439,  57  L.R.A. 
632,  97  Am.  St.  Rep.  489,  90  N.  W.  47 ; 
Scudder  v.  Anderson,  54  Mich.  122,  19 
N.  W.  775;  Adams  v.  Lee,  31  Mich.  440; 
Robertson  v.  Corsett,  39  Mich.  777; 
Lansing  Iron  &  Engine  Works  v. 
Walker/  91  Mich.  409,  30  Am.  St.  Rep. 
488,  61'  N.  W.  1061;  Lansing  Iron  & 
Engine  Works  v.  Wilbur,  111  Mich. 
413,  69  N.  W.  667 ;  Gill  v.  DeArmant, 
90  Mich.  426,  51  N.  W.  527;  First  Com- 
mercial Sav.  Bank  v.  Trenton  Mill.  Co. 
144  Mich.  188,  107  N.  W.  1107;  Clark 
V.  Wells,  46  Vt.  4,  12  Am.  Rep.  187. 

Fellows,  J.,  delivered  the  opinion 
of  the  court : 

Prior  to  February  21,  1914,  de- 
fendant was  the  owner  of  four  pas- 
senger boats  on  Paw  Paw  lake,  in 
Berrien  county.    One  of  these  boats 
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was  named  "Dixie."  On  this  date 
he  sold  this  line  of  boats  to  one  Al- 
pha Cross,  taking  as  part  payment 
certain  real  estate  at  an  agreed  price 
of  $685,  and  receiving  for  the  bal- 
ance four  promissory  notes^  of 
S628.75  each,  secured  by  a  chattel 
mortgage  on  the  boats.  This  chattel 
mortgage  did  not  cover  after-ac- 
quired property.  Cross,  after  the. 
purchase  of  the  boats,  made  an  ar- 
rangement with  Harry  W.  Shively 
and  a  Mr.  Crosett  for  the  joint  oper- 
ation by  the  three  of  this  line  of 
boats  during  the  season  of  1914. 
Shively  and  Corsett  were  to  and  did 
put  in  $500  or  $600,  which  was  used 
to  Tepair  the  boats  and  put  them  in 
shape  for  operation.  The  engine  in 
the  Dixie  proved  unsatisfactory,  and 
Shively  saw  plaintiff,  a  manufactur- 
er of  marine  engines,  with  a  view  of 
purchasing  one  of  his  engines  for 
use  in  the  Dixie.  Both  Shively  and 
plaintiff  testify  to  the  arrangement 
made,  which  was  that  the  engine 
should  be  tried  out  to  see  if  it  proved  . 
satisfactory,  that  title  thereto 
should  remain  in  plaintiff  until  paid 
for,  and  that  a  note  was  to  be  and 
was  given  as  evidence  of  the  in- 
debtedness in  case  any  of  them 
should  die.  There  was  no  testimony 
given  to  the  contrary.  The  engine 
was  shipped  to  Paw  Paw  lake,  put 
in  the  boat  Dixie,  and  worked  satis-  ' 
factorily.  Shortly  before  the  first 
note  given  by  Cross  to  defendant  fell 
due,  defendant  took  possession  of 
the  boat  "Dixie"  and  proceeded  to 
advertise  the  same  for  sale  under 
the  terms  of  the  mortgage.  Plain- 
tiff demanded  the  engine,  which  the 
testimony  shows  could  have  been  re- 
moved without  damage  to  the  boat ; 
but  the  demand  was  refused,  and 
the  boat,  with  the  engine  installed, 
was  sold,  and  bid  in  by  defendant.  * 
This  action  was  brought  for  the  con- 
version of  the  engine.  Upon  the  trial 
and  here,  defendant  conceded  that 
title  might  be  retained  in  personal 
property  by  parol,  biit  insisted  that  . 
it  was  a  question  for  the  jury  in  the 
instant  case  whether  it  was  so  re- 
tained. The  trial  court  was  of  the 
opinion  that  plaintiff's  case  was  made 
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out  by  uncontroverted  evidence^  that 
there  was  no  evidence  to  dispute  it, 
and  directed  a  verdict  for  the  plain- 
tiff for  the  value  of  the  engine. 

The  defendant  insists,  and  it  is 
the  only  question  in  the  case,  that 
the  court  should  have  submitted  the 
case  to  the  jury.  The  functions  of 
the  judge  and  jury  are  too  well  un- 
derstood to  require  extended  dis- 
cussion. The  jury  finds  the  facts; 
the  judge  decides  the  law.  The  jury 
weighs  the  evidence;  the  judge  de- 
termines the  legal  questions.  The 
credibility,  sufficiency,  and  weight 
of  the  evidence  on  a  given  subject 
are  for  the  jury;  the  question  of, 
whether  there  is  any  evidence  on  a 
given  subject  is  for  the  court. 
Where  the  testimony  is  all  one  way, 
is  uncontradicted  by  any  testimony 
given  in  the  case,  either  from  a 
party's  own  witnesses  or  the  other, 
party's  witnesses,  either  on  direct  or 
drawn  out  on  cross-examination,  or 
by  any  facts  or  circumstances  in  the. 
case,  is  not  in  itself 
in  any  way  improb-  fo^*lu"et2?*** 

able  or  discredited,  Ji^yi^a***"*** 
and  but  one  legiti- 
mate inference  may  be  drawn  from 
it,  and  a  case  is  thereby  made  for  the 
plaintiff,  or  a  defense  made  for  the 
defendant,  the  duty  rests  upon  the 
court  to  direct  a  verdict.  Mynning 
v.  Detroit,  L.  &  N.  R.  Co.  64  Mich. 
93,  8  Am.  St.  Rep.  804, 31  N.  W.  147 ; 
Hunt  V.  Supreme  Council,  O.  C.  F.  64 
Mich.  671,  8  Am.  St.  Rep.  855,  31 
N.  W.  576;  McGrath  v.  Detroit,  M. 
&  M.  R.  Co.  57  Mich.  555,  24  N.  W. 
854 ;  Peninsular  Stove  Co.  v.  Osmun, 
73  MicH.  570,  41  N.  W.  693 ;  Brudin 
V.  Inglis,  121  Mich.  410,  80  N.  W. 
115;  Hicks  v.  Steel,  126  Mich.  408, 
85  N.  W.  1121;  Nester  v.  Baraga 
Twp.  133  Mich.  640,  .95  N.  W.  722.. 
That  it  is  many  times  a  difficult 
question  to  determine  whether  there 
is  any  testimony  on  a  given  subject 
does  not  relieve  the  court  from  theh 
responsibility  or  the  duty  of  solving 
it.  In  the  instant  case  the  testimony 
of  plaintiff  and  Mr.  Shively,  a  dis-* 
interested  witness,  agrees  as  to  what 
the  arrangement  was  with  inference 
to  the  engine,  that  title  was  retained 


792 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  JLUBi 


in  plaintiff  until  it  was  paid  for,  and 
that  the  note  was  given  to  evidence 
the  indebtedness.  We  are  unable  to 
find  anything  in  the  cross-examina- 
tion of  either  of  them,  any  testimony 
by  other  witnesses,  or  any  fact  or 
circumstance  in  the  case,  which  in 
any  way  tends  to  discredit  or  con- 
trovert the  facts  testified  to  by 
them.  Under  their  undisputed  testi- 
mony that  title  was  retained  in  plain- 
tiff, the  circumstances  surrounding 
their  negotiations,  their  highly  prob- 
able  and  in  no  way  discredited  testi- 
mony that  the  note  was  given  solely 
to  evidence  the  indebtedness,  the 
fact  that  a  note  was  given  did  not 
make  a  case  for  the  jury.   Title  may 

be  retained  for  se- 
curity, even  though 
a  note  is  given  to 
evidence  the  indebt- 
edness, and  the 
vendor  may  sue  upon  the  note  with- 
out losing  his  security.  Holcomb  & 
H.  Mfg.  Co.  V.  Cataldo,  199  Mich. 
26S,  165  N.  W.  941 ;  Atkinson  v.  Jap- 
ink,  186  Mich.  335,  152  N.  W.  1079. 
Nor  was  a  case  made  for  the  jury 
by  the  unsupported,  but  often  re- 
peated, claim  of 
defendant's  counsel 
that  the  testimony 
of  these  witnesses 
was  not  truthful 
and  their  version  of  the  transaction 
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— assertion  that 
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was  not  true.  If  the  unsupported 
claims  of  counsel  would  take  a  case 
to  the  jury,  there  would  be  few  cases 
that  juries  would  not  be  given  an 
opportunity  to  speculate  upon. 

There  was  no  error  in  refusing  to 
submit  this  case  to  the  jury»  and  the 
judgment  is  affirmed. 

Ostrander,  Ch.  J.,  and  Bird» 
Moore,  Steere,  Brooke,  Stone,  and 
Kuhn,  JJ.,  concur. 


HOTS. 

The  general  subject  as  to  the  right 
to  disregard  uncontradicted  testimony 
in  civil  actions  is  considered  in  the 
annotation  following  Kelly  v.  Jonks, 
post,  796.  For  other  cases  in  which 
the  court,  as  in  the  reported  case 
(BouDEMAN  v.  Arnold,  ante,  789), 
took  the  view  that  the  uncontradicted 
testimony  should  control  the  result, 
see  subdivision  IV.  b,  of  that  note. 
In  some  of  these  cases,  as  in  the 
BouDEMAN  Case,  the  action  of  the  trial 
court  in  directing  a  verdict  was  sus- 
tained on  appeal ;  in  others,  a  verdict 
by  the  jury  contrary  to  the  uncon- 
tradicted testimony  was  not  permitted 
to  stand. 


JOSEPH  A.  KELLY,  Appt., 

v. 
BENJAMIN  D.  JONES,  County  Collector  of  Will  County,  etc. 

Illinois  Supreme  €ouH '^  December  17,   1919, 

(290  111.  875,  125  N.  E.  334.) 

Witness  —  right  to  disregard  testimony. 

1.  There  may  be  such  inherent  improbability  in  the  testimony  of  a 
witness  as  to  justify  a  court  in  disregarding  his  evidence,  ev^i  in  the 
absence  of  any  direct  contradiction. 

iSee  note  an  this  question  beginning  an  page  796.] 


Injunction  —  to  prevent  collection  of 
tax  on  property  not  owned. 
2.  Injunction  lies  to  prevent  collec- 
tion of  a  tax  assessed  against  properly 
which  the  taxpayer  does  not  own. 


Evidence  —  burden  of  proof  —  in- 
validity of  tax. 

S.  One  seeking  an  injunction  against 
a  tax  alleged  to  have  been  assessed 
against  property  which  he  does  not 
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own  has  the  burden  of  showing  the 
invalidity  of  the  tax. 

p—  suficiency  of  eridencc; 

4.  One  seeking  to  enjoin  the  collec* 
tion  of  a  tax  upon  shares  of  corporate 
stock  which  he  alleges  that  he  did  not 
own  does  not  overcome  the  presump- 
tion of  validity  of  the  tax  by  clear  and 
specific  testimony  by  stating  that  he 
sold  whatever  stock  he  owned  on  some 
dates  with  respect  to  which  he  was 
not  certain. 

Witness  —  facts  demonstrating  falsity 
of  testimony. 

5.  If  facts  stated  by  a  witness  dem* 
onstrate  the  falsity  of  the  testimony, 
the  court  is  not  bound  to  believe  him. 

LSee  10  R.  C.  L.  1008,  1009.J 
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—  Hglit  to  reject  uncmitradicted  tea- 
timony, 

6.  Where  the  testimony  of  a  witness 
is  uncontradicted  either  by  positive 
testimony  or  circumstances,  and  is  not 
inherently  improbable,  it  cannot  be  re- 
jected* 

LSee  10  R.  C.  L.  1006.] 

Tax  —  on  intenniiarled  pnqperty  — 
validity* 

7.  A  tax  on  shares  of  corporate 
stock  owned  by  the  taxpayer  cannot  be 
sustained  where  they  are  assessed  to- 
gether with  shares  not  owned  by  him, 
and  there  is  no  way  of  separating  the 
assessment  upon  his  stock  from  that 
not  owned  by  him. 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Ck)urt  for  Will  County 
(De  Selm,  J.)  dismissing  a  bill  filed  to  enjoin  collection  of  certain  personal 
taxes  assessed  against  plaintiff.    Reversed  with  directions. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  George  Warner  Young,  for  ap- 
pellant: 

The  board  of  review  cannot  assess 
or  levy  a  tax  against  a  person,  based 
on  property  he  does  not  own. 

Weber  v.  Baird,  208  111.  209,  70  N.  E. 
231;  Bates  v.  Parker,  227  111.  120,  81 
N.  E.  334. 

If  the  officers  intrusted  with  the  exe* 
cution  of  the  laws  transcend  their 
powers  to  the  injury  of  an  individual, 
the  common  law  entitles  him  to  re- 
dress. 

Cooley,  Taxn.  p.  49;  Cowles  v.  Brit- 
tain,  9  N.  C.  (2  Hawks)  204;  Hagar  v. 
Yolo  County,  47  CaL  222;  Union  School 
Dist.  V.  New  Union  School  Dist.  135 
Dl.  478,  28  N.  E.  49. 

The  record  of  the  board  of  review  is 
evidence  of  its  act. 

Duckett  v.  Gerig,  223  111.  284,  79  N. 
E.  94,  Weber  v.  Baird,  208  111.  209,  70 
N.  E.  231;  Bates  v.  Parker,  227  111.  120, 
81  N.  E.  334. 

A  bill  for  injunction  is  the  proper 
remedy. 

Union  School  Dist.  v.  New  Union 
School  Dist.  135  111.  478,  28  N.  E.  49; 
Weber  v.  Baird,  208  111.  209,  70  N.  E. 
231 ;  Duckett  v.  Gerig,  223  111.  284,  79 
N.  E.  94;  Bates  v.  Parker,  227  111.  120, 
81  N.  E.  334. 

Mr.  Robert  W.  Martin,  for  appellee: 

The  presumption  is  that  the  tax  is 
jQst,  and  that  all  officers  who  have  had 
any  official  connection  with  it  have 
properly  discharged  their  duties  in  re- 
spect to  it;  which  presumption  can  be 


overcome  only  by  clear  and  explicit 
testimony. 

Peoria,  D.  &  E.  R.  Co.  v.  People,  116 
lU.  401,  6  N.  E.  497 ;  Consolidated  Coal 
Co.  V.  Baker,  135  111.  546,  12  L.R.A^ 
247,  26  N.  E.  651;  People  ex  reL  Funk 
V.  Keener,  194  111.  16,  61  N.  E.  1069; 
People  ex  rel.  Thompson  v.  Hulin,  237 
111.  122,  86  N.  E.  666;  People  ex  rel. 
Smith  V.  Hassler,  262  111.  133, 104  N.  E. 
177;  People  ex  rel.  James  v.  Martin, 
283  111.  380,  119  N.  £.  296. 

The  same  rules  and  presumptions 
apply  where  one  seeks  to  enjoin  the 
collection  of  a  tax. 

Tolman  v.  Raymond,  202  111.  197,  66 
N.  E.  1086. 

There  may  be  such  inherent  improb- 
ability in  the  testimony  of  a  witness  as 
to  induce  the  court  or  jury  to  disre- 
gard his  evidence,  even  in  the  absence 
of  any  direct,  conflicting  testimony. 

Podolski  V.  Stone,  186  111.  640,  58  N. 
E.  340;  Kennard  v.  Curran,  239  IlL 
122,  87  N.  E.  913;  People  v.  Davis,  269 
111.  256, 110  N.  E.  9;  Kuehne  v.  Malach, 
286  IlL  120,  121  N.  E.  391. 

The  findings  of  the  chancellor,  who 
saw  and  heard  the  witnesses  in  open 
court,  should  not  be  disturbed  unless 
the  record  on  its  face  shows  clear  and 
palpable  error. 

Coari  v.  Olsen,  91  111.  278;  Ellis  v. 
Ward,  137  111.  509,  25  N.  E.  530;  Big- 
gerstaff  v.  Biggerstaif,  180  111.  407,  54 
N.  E.  333;  Elmstedt  v.  Nicholson,  186 
111.  580,  58  N.  E.  381 ;  Fabrice  v.  Von 
der  Brelie,  190  111.  460,  60  N.  E.  835; 
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Boaton  v.  Cameron,  205  III.  60,  68  N.  E. 
800;  Hill  V.  Fowler,  231  111.  206,  88  N. 
E.  151;  Kirby  v.  Judy,  286  111-  200, 
121  N.  E.  611. 

Cartwright,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellant,  Joseph  A.  Kelly,  a 
resident  of  Joliet,  in  Will  county,  in 
1918  returned  to  the  township  as- 
sessor a  schedule  of  personal  prop- 
erty amounting  to  $405,  not  includ- 
ing any  shares  of  capital  stock.  He 
was  notified  by  the  board  of  review 
to  appear  and  show  cause  why  his 
assessment  should  not  be  increased. 
A  hearing  was  had  on  September  5, 
1918,  and  the  board  assessed  him  on 
20  shares  of  Republic  Iron  &  Steel 
Company  preferred  stock,  40  shares 
of  United  States  Steel  Company  pre- 
ferred stock,  93  shares  of  Com  Prod- 
ucts Refining  Company  common 
stock,  50  shares  of  Sears,  Roebuck, 
&  Company,  preferred  stock,  for  the 
years  1914,  1915,  1916,  1917,  and 
1918,  and  also  50  shares  of  Colum- 
bia Gas  &  Electric  Company  stock 
for  the  year  1918.  The  various 
shares  of  stock  were  not  valued 
separately,  but  a  value  was  placed 
on  all  as  a  total  for  each  year» 
making  a  final  assessment  of  $14,175 
cash  value  for  the  whole.  The 
assessment  was  returned  by  the 
board  of  review  as  an  assessment 
of  omitted  property,  and  a  tax 
having  been  extended  on  the  as- 
sessment, the  appellee,  Benjamin 
D.  Jones,  as  collector,  demanded 
of  the  appellant  payment  of  the 
taxes.  Thereupon  the  appellant  filed 
his  bill  in  this  case  in  the  circuit 
court  of  Will  county  to  enjoin  the 
collection  of  the  tax,  alleging  that 
he  did  not  own  the  shares  of  stock 
on  the  1st  day  of  April  of  any  year 
for  which  he  was  assessed,  except 
the  shares  of  the  Columbia  Gas  & 
Electric  Company,  which  he  owned 
in  1918.  He  offered  to  pay  taxes  on 
the  assessment  of  1918  on  the  Co- 
lumbia Gas  &  Electric  Company 
stock  if  the  court  could  determine 
the  amount  of  such  tax,  but  alleged 
that  it  was  impossible  to  separate 
the  tax  levied  upon  property  owned 
by  him  from  the  tax  on  property 
which  he  did  not  own,  so  as  to  deter- 


mine the  amount  justly  due.  He 
prayed  for  an  injunction  restraining 
the  collection  of  the  tax,  and  a  tem- 
porary injunction  was  issued.  The 
bill  was  answered  by  the  appel- 
lee, admitting  the  assessment  as 
charged,  but  denying  the  ground  of 
relief  alleged,  and  upon  a  hearing 
the  bill  was  dismissed  for  want  of 
equity. 

Taxing  authorities  cannot  arbi- 
trarily assess  a  person  on  property 
he    does    not    own, 

and  the  proper  rem-  J^e~iV*e'S5KU 
edy  to  prevent  the  tion  ©t  tax  o« 
collection  of  a  tax  SwneT''  "* 
levied   on   such   an 
assessment  is  in  equity  by  bill  for 
injunction.    Weber  v.  Baird,  208  111. 
209,  70  N.  E.  231 ;  Duckett  v.  Gerig, 
223  111.  284,  79  N.  E.  94 ;  Bates  v. 
Parker,  227  111.  120,  81  N.  E.  884. 
Upon  an  issue  of  that  kind  the  pre- 
sumption is  that  the  tax  is  just  and 
lawful,   and   the   objector  assumes 
the  burden  of  showing  its  invalidity. 
People  ex  rel.  Funk 
V.  Keener,   194  111.  bnrden^Sr  proof 
16,  61  N.  E.  1069 ;  j^7*»d*ty  ot 

Tolman  v.  Raymond, 
202  111,  197,  66  N.  E.  1086 ;  People 
ex  rel.  Thompson  v.  Hulin,  237  111. 
122,  86  N.  E.  666;  People  ex  rel. 
James  v.  Martin,  283  111.  380,  119 
N.  E.  296.  The  complainant  was  the 
only  witness  at  the  hearing  con» 
ceming  the  ownership  of  the  shares 
of  capital  stock  assessed  to  him.  He 
testified  that  at  one  time  he  owned 
the  20  shares  of  R^ublic  Iron  & 
Steel  Company  preferred  stock,  the 
40  shares  of  United  States  Steel 
Company  preferred  stock,  and  50 
shares  of  Sears,  Roebuck,  &  Com- 
pany preferred  stock,  but  that  he 
sold  all  of  them  before  April  1, 1914, 
to  raise  money  to  go  into  the  Joliet 
Trust  &  Savings  Bank,  the  Wood- 
ruff Building,  and  the  JoUet  Pure  Ice 
Company,  business  enterprises  at 
Joliet;  that  he  sold  the  United 
States  Steel  Company  preferred 
stock  some  time  in  February,  1914, 
and  had  a  memorandum  of  that,  as 
ft  was  sold  on  account  of  his  daugh* 
ters,  and  he  gave  them  credit  for 
half  of  it,  but  as  to  the  other  shares 


KELLY 

(£90   III.   $7B, 

hB  Mad  BO  memorandttm  when  hie 
bottght  pr:  Mid  them.  As  to  those 
«tocks  he  testified  ^^KunMj  thst  he 
had  no  Aita  to  go  far;  that  he  went 
into  the  Woodn^  BaiUing  m  1910, 
and  the  last  stock  he  bought  in  the 
Pure  Ice  Ckmipany  was  in  1912.  He 
had  alleged  in  his  bill  that  the  only 
stodc  he  had  owned  since  1914  was 
the  shares  of  Columbia  Gas  ft  Elec«- 
trie  Company,  but  said  that  was  a 
Bfiistake,  and  admitted  that  he  had 
owned  93  shares  of  Com  Products 
Refining  Company  at  one  time ;  that 
he  had  bought  and  sold  shares  of 
that  stock  several  times,  but  he 
could  not  tell  when  he  bought  that 
stock  and  had  no  dates  to  guide 
him.  He  was  uncertain  about  the 
dates,  but  said  that  he  did  not  own 

that  stock  during 
^JdSSie?*^  •*     the  whole  five-year 

period  from  1914  to 
1918.  He  could  not  give  any  dates 
or  details  of  transactions  concern- 
ing that  stock,  and  his  testimony 
was  not  so  clear  and  explicit  as  to 
overcome  the  presumption  of  the 
validity  of  the  tax  on  that  stock. 

The  reason  alleged  for  sustaining 
the  decree  is  that  the  chancellor  did 
not  believe  the  complainant,  and  it 
is  evident  that  such  was  the  fact, 
because  on  no  other  ground  could 
the    decree    be    sustained.    There 

may  be  such  inher- 
ent improbability  in 
the  testimony  of  a 
witness  as  to  justify 
a  court  in  disregarding  his  evidence, 
even  in  the  absence  of  any  direct 
contradiction.  If  his  testimony  is 
contradictory  of  the  laws  of  nature 
or  universal  human  experience,  so 
as  to  be  incredible  and  beyond  the 
limits  of  hitman  beltof ,  or  if  facts 
stated  by  tisie  witness  demonstrate 

the   falsity   of   the 
tiBv      testimony,  the  court 
litAH^^  is  not  bound  to  be- 

lieve  hun.  Podolski 
V.  Stone,  186  111.  640,  58  N.  E.  840; 
Kennard  v.  Curran,  239  111.  122,  87 
N.  £.  913 ;  People  v.  Davis,  269  111. 
266,  110  N.  E*  9 ;  Kuehne  v.  Malach, 
286  111.  120,  121  N.  E.  391.  There 
was  no  inherent  iraprobability  in  the 
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testimony  of  the  complainant,  and 
Bothinfit  incredible  about  his  state- 
ment that  he  sold  stock  to  go  in- 
to certain  business  enterprises  in 
Joliet«  Th^e  was  no  reason  arising 
out  of  the  testimony  of  the  com- 
plainant for  disbelieving  him.  If 
there  is  a  contradiction  of  testi- 
mony, either  direct  or  by  facts  and 
circumstances  proved,  much  weight 
is  to  be  given  to  the  findings  of  the 
ehancellor,  who  saw  and  heard  the 
witness,  since  his  credibiHty  may  be 
seriously  affected  by  his  appearance, 
manner,  and  conduct  while  testify- 
ing. Coari  V.  Olsen,  91  111.  273; 
Elhs  V.  Ward,  137  111.  509,  25  N.  E. 
630 ;  Bouton  v.  Cameron,  205  111.  50, 
68  N.  E.  800 ;  Hill  v.  Fowler,  231  El. 
205,  83  N.  E.  151;  Kirby  v.  Judy, 
286  m.  200,  121  N.  E.  611.  But 
there  was  no  question  of  weighing 
the  testimony  of  the  complainant 
against  contradiction,  since  there 
was  no  contradiction  whatever  of 
the  facts  testified  to.  Where  the 
testimony  of  a  wit- 
ness    is    uncontoa-  ^j^*  *" 

dieted,  either  by  JSS?i*o'«**''*** 
positive  testimony 
or  circumstances,  and  is  not  inher- 
ently improbable,  it  cannot  be  re- 
jected. Larson  v.  Glos,  235  HI.  584, 
85  N.  E.  926.  While  the  complain- 
ant had  no  dates  of  the  purchase  or 
sale  of  stocks  occurring  several 
years  before  he  testified,  his  testi- 
mony was  that  he  sold  the  stocks 
before  1914  to  go  into  certain  spe- 
cific Joliet  enterprises,  and  he  ad- 
hered to  that  statement  through- 
out his  testimony.  No  evidence  was 
offered  as  to  who  appeared  on  the 
books  of  the  various  corporations  to 
have  owned  the  stock,  or  that  the 
complainant  ever  exercised  any 
right  or  privilege  of  a  stockholder, 
and  there  was  nothing  whatever 
tending  to  demonstrate  the  falsity 
of  his  testimony. 
^  It  was  admitted  both  by  the  bill 
and  on  the  hearing  that  the  com- 
plainant was  lawfully  assessed  on 
the  50  shares  of  Columbia  Gas  & 
Electric  Company  stock  for  the  year 
1918,  and  the  evidence  did  not  show 
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that  he  was  not  liable  on  the  98 
fihares  of  Com  Products  Refining 
Company's  stocky  and  if  it  had  been 
possiUe  to  separate  the  tax  on  those 
shares  from  the  tax  on  shares  not 
owned  by  the  complainant,  those 
taxes  should  and  could  have  been 

sustained ;  but  it 
was  admitted,  and 
is  now  conceded, 
that  such  separar- 
tion  was  impossible.  That  being  the 
case,  granting  the  relief  prayed  for 
would  not  interfere  with  or  in  any 
manner  prejudice  the  right  to  assess 
the  complainant  for  the  60  shares  of 
Columbia  Gas  A  Electric  Company 
stock  and  the  93  shares  of  Com 


ric« 


ralMffj. 


Prodnets  Refining  Granpcny  stodt 
hereafter  as  for  omitted  property* 

Oar  condosim  is  that  tiw  chan» 
cdhn*  <Bd  not  have  sufficient  ground 
to  reject  the  uncontradicted  testi- 
mony  of  the  complainant,  and  that 
the  decree  was  wrong  in  dismissing 
the  biU. 

The  decree  is  therefore  reversed, 
and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  directions  to  grant 
the  relief  prayed  for  in  the  bill, 
without  prejudice  to  the  right  to 
assess  the  comfdainant  with  the 
stock  of  the  Columbia  Gas  &  Eleo 
trie  Company  and  the  Com  Products 
Refining  Company  as  omitted  prop- 
erty. 


ANNOTATION. 


Dkregarding  onconinMlicled  testimony  in  dvfl 


I.  Introductory,  796. 
II.  Testimony  contrary  to  physical  facta, 
798. 

III.  Cases  favoring:  the  trier  of  facts: 

a.  In  general,  801. 

b.  Judicial  statements  and  explana* 

tions,  803. 

c.  Illustrations,  805. 

d.  Particular  jurisdictions,  807. 

IV.  Cases  favoring  uncontradicted  testi- 

mony: 

a.  In  funeral,  809. 

b.  Illustrations^  812. 

V.  Uncontradicted    testimony   of   inter- 
ested  witnesses: 
a.  Cases  favoring  the  trier  of  facts : 

1.  In  general,  814. 

2.  Court  as  trier  of  facts,  814. 

3.  Jury,  815. 

This  annotation  is  intended  to  be 
general  and  suggestive,  rather  than 
comprehensive. 

Cases  in  the  inferior  courts  have, 
as  a  rule,  been  excluded.  The  effort 
has  been  made  to  exclude  cases  where 
the  testimony  was  "undisputed''  as 
distinguished  from  those  where  it  was 
merely  not  contradicted,  but  in  many 
cases  such  a  distinction  cannot  be  ex- 
act. The  large  number  of  cases  where 
a  person  injured  at  a  railway  crossing 
testified  that  he  looked  or  listened, 
where  he  must  have  detected  the  train 


v.— continued. 

b.  Cases  favoring  imoontradicted 
testimony: 

1.  In  general,  818. 

2.  Court  as  trier  of  facts,  819. 

3.  Jury,  819. 

c  Testimony  of  defendant's  impli- 
cated employees  in  negli- 
gence cases: 

1.  Cases  favoring  the  trier  of 

facts,  820. 

2.  Cases     favoring     uncontra- 

dicted testimony,  821. 
d.  New  York: 

1.  In  general,  824. 

2.  Old  rule,  824. 

3.  Rule    of    Hull   v.    Littauer, 

827. 
VI.  Miscellaneous,  "B30. 

had  he  looked  or  listened,  are  ex- 
cluded, as  are  also  cases  of  testimony 
estimatinig  values,  and  expert  testi* 
mony.  While  by  way  of  illustration 
some  negligence  cases  are  included  in 
which  the  uncontradicted  testimony 
is  invoked  as  overcoming,  as  a  matter 
of  law,  a  presumption  or  a  prima  facie 
case  in  favor  of  the  plaintiff,  that  class 
of  cases  is  not  in  general  included, 
Fince  the  question  involved  considera- 
tions peculiar  to  the  function  and  ef- 
fect of  a  rebuttable  presumption 
which  are  foreign  to  the  purpose  of 
this  note. 

The  credibility  of  witnesses  is  for 
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the  jury;  but  they  must  not  be  per- 
mitted to  run  away  with  the  case. 

All  agree  that  the  jury  must  not 
believe  impossibilities.  Beyond  this 
there  is  no  rule  generally  applicable. 
As  applied  to  uncontradicted  testimony 
there  are  two  broad  rules :  one>  that 
the  uncontradicted  testimony  of  a  wit- 
ness is  for  the  jury;  the  other,  that 
the  jury  may  not  arbitrarily  reject 
the  uncoBtradicted  testimony  of  a  wiU 
ness;  and  the  courts  apply  one  or  the 
other  as  they  mean  to  leave  the  matter 
to  the  jury,  or  to  interfere.  In  the 
statement  of  these  two  rules  the  courts 
sometimes  give  preference  to  the 
power  of  the  jury,  and  sometimes,  on 
the  other  hand,  require  the  jury  to  ac- 
cept uncontradicted  testimony  unless 
there  is  some  apparent  reason  against 
it.  Cases  in  this  annotation,  as  will  be 
seen,  are  grouped  generally  according 
to  the  result,  not  according  to  the 
phrasing  of  the  rule  in  the  particular 
ease.  Sometimes  the  two  rules  are 
given  in  combined  or  double  form. 
In  a  few  jurisdictions  an  attempt  has 
been  made  to  enforce  a  rigid  rule,  at 
least  so  far  as  appellate  courts  are 
concerned,  that  the  jury  is  not  bound 
to  believe  uncontradicted  testimony. 

A  similar  rule  as  applied  to  the  un- 
contradicted testimony  of  interested 
witnesses  was  formerly  attempted  in 
New  York,  but  broke  down  as  not  of 
universal  application. 

By  way  of  preface  a  few  illustra- 
tions of  the  variety  of  points  of  view 
are  here  given. 

"The  credibility  of  a  witness  is  for 
the  jury;  and  whM*e  the  issue  depends 
upon  facts  the  esustence  of  which  is 
not  admitted,  even  though  testified  to 
by  a  credible  witness  who  is  unchal- 
lenged, the  question  is  for  the  jury.'' 
Second  Nat.  Bank  v.  Smith  (1917)  91 
N.  J.  L.  681,  1  A.L.R.  470,  103  Atl. 
862. 

"However  improbable  the  testimony 
of  a  witness  may  appear,  who  testifies 
to  a  fact  not  in  itself  impossible  in 
the  ordinaiy  course  of  events,  the  cred- 
ibility, force,  and  effect  of  such  testi- 
mony are  for  the  jury.**  O'Brien,  J., 
in  Hastings  v.  Brooklyn  L.  Ins.  Co. 
(1898)    138  N.  Y.  478,  34  N.  E.  289. 

In  affirming  a  judgment  on  a  verdict 


for  the  defendant,  where  the  plaintiff 
had  told  an  improbable  story,  includ- 
ing the  statement  that  he  obtained 
some  of  the  money  with  which  he  made 
a  purchase  of  property  attached  as 
the  property  of  an  alleged  fraudulent 
vendee  by  finding  buried  treasure,  the 
court  said:  "Bureaus  and  chests  as 
depositories  for  money  have  this  ad- 
vantage over  banks :  they  keep  no  rec- 
ords. And  the  story,  as  a  whole,  may 
be  said  to  defy  contradiction,  save  by 
its  inherent  improbability*  its  inconsis- 
tency with  surrounding  circumstances, 
and  the  contradictory  statements.  That 
lost  treasures  have  been  found  in  the 
past  is  doubtless  true,  but  when  the 
account  is  so  improbable  as  that  here 
given,  and  is  .inconsistent  with  state- 
ments made  outside  of  court,  it  may. 
well  be  rejected."  Jordan  v.  Crickett 
(1904)  123  Iowa,  676,  99  N.  W.  163. 

"It  is  firmly  established  everywhere 
that,  as  a  general  rule,  when  a  disin- 
terested witness,  who  is  in  no  way  dis- 
credited by  other  evidence,  testifies  to 
a  fact  within  the  knowledge' of  such 
witness,  which  is  not  in  itself  improb- 
able, or  in  conflict  with  other  evidence, 
the  witness  is  to  be  believed,  and  the 
facts  so  given  are  to  be  taken  as  legal- 
ly established."  Miller's  Will  (1907) 
49  Or.  452,  124  Am.  St.  Rep.  1051,  90 
Pac.  1002,  14  Ann.  Cas.  277. 

While  strictly  beyond  the  scope  of 
this  note,  reference  may  be  here  made 
to  Quock  Ting  v.  United  States  (1891) 
140  U.  S.  417,  85  L.  ed.  501,  11 
Sup.  Ct.  Rep.  733,  in  which  case, 
affirming  a  judgment  where  the  trial 
court,  sitting  without  a  jury,  had 
disbelieved  the  petitioner  and  his 
father,  who  swore  that  the  petitioner, 
a  Chinese,  was  born  in  the  United 
States,  the  court  said :  "Undoubtedly, 
as  a  general  rule,  positive  testimony  as 
to  a  particular  fact,  uncontradicted  by 
anyone,  should  control  the  decision  of 
the  court;  but  that  rule  admits  of 
many  exceptions.  There  may  be  such 
an  inherent  improbability  in  the  state- 
ments of  a  witness  as  to  induce  the 
court  or  jury  to  disregard  his  evidence, 
even  in  the  absence  of  any  direct  con- 
flicting testimony.  He  may  be  con- 
tradicted by  the  facts  he  states  as 
completely  as  by  direct  adverse  testi- 
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mony;  and  there  may  be  bo  many 
omissions  in  his  account  of  particular 
transactions,  or  of  his  own  conduct, 
as  to  discredit  his  whole  story.  His 
manner,  too,  of  testifying,  may  give 
rise  to  doubts  of  his  sincerity,  and 
create  the  impression  that  he  is  giving 
a  wrong  coloring  to  material  facts. 
All  these  things  may  properly  be  con- 
sidered in  determining  the  weight 
which  should  be  given  to  his  state^ 
ments,  although  there  be  no  adverse 
verbal  testimony  adduced." 

"The  testimony  of  a  witness  may  be 
so  impossible  and  absurd  and  self -con- 
tradictory that  it  should  be  deemed  a 
nullity  by  the  court."  Graham  v.  Chi- 
cago &  N.  W.  R.  Co.  (1909)  148  Iowa, 
604,  119  N.  W.  708.- 
.  In  Hughes  v.  Hughes  (1912)  109  Me. 
664,  84  Atl.  647,  the  court  affirmed 
the  decision  of  the  trial  court  in 
directing  a  nonsuit  on  the  "overwhelm- 
ing improbability  of  the  plaintiff's  own 
story."  He  was  apparently  a  person 
of  small  means  and  poor  character, 
who  sued  his  mother  and  brother  for 
having  taken  $1,800  from  his  old  coat, 
hanging  in  the  cellar  of  his  mother's 
house. 

In  affirming  a  nonsuit  the  court 
said:  "For  a  young  man  in  his  nine- 
teenth year  to  testify  that  he  did  not 
know  that,  if  he  got  his  fingers  into 
the  rolls  of  a  straw  cutter,  they  would 
be  caught  thereby,  and  did  not  know 
that»  if  they  were  caught,  he  would  be 
injured*  does  not  amount  to  even  a 
scintilla  of  evidence  tending  to  estab- 
lish that  such  were  the  facts."  Roth 
v.  S.  E.  Barrett  Mfg.  Co.  (1897)  96 
Wis.  615,  71  N.  W.  1034. 

17.  Te»iimony  contrary  to  physical  facts. 

The  numerous  cases  are  excluded 
which  hold  that  the  testimony  of  a 
person  injured  by  a  train  at  a  railway 
crossing,  that  he  looked  and  listened, 
but  did  not  see  or  hear  the  train,  does 
not  justify  the  submission  to  the  jury 
of  his  contributory  negligence  where 
the  other  evidence  unmistakably  shows 
that,  if  he  had  Looked  and  listened,  he 
would  have  seen  or  heard  the  train. 

Uncontradicted  testimony  which  is 
contrary  to  physical  facts  may  be  dis- 
regarded. 


United  States.— Missouri,  K.  &  T.  R. 
Co.  V.  Collier  (1907)  88  C.  C.  A.  127, 
167  Fed.  347,  writ  of  certiorari  denied 
in  (1908)  209  U.  S.  545,  52  L.  ed.  920, 
28  Sup.  Ct.  Rep.  571;  American  Car  & 
Foundry  Co;  v.  Kindermana  (1914) 
132  C.  C.  A.  577,  216  Fed.  499;  United 
States  V.  60  Barrels  of  Wine  (1915) 
226  Fed.  846  (trial  by  court). 

Arkansas.  —  Waters-Pierce  Oil  Co. 
V.  Knisel  (1906)  79  Ark.  608,  96  S.  W. 
342. 

C<rih>rado.  —  McLennon  v.  Whitney- 
Steen  Co.  (1917)  —  Colo.  — ,  167  Pac» 
771  (nonsuit). 

Indiana. — Lake  Erie  &  W.  R.  Co.  v. 
Stick  (1895)  148  Ind.  449, 41  N.  £.  365; 
Wabash  R.  Co.  v.  McDoniels  (1914) 
183  Ind.  104,  107  N.  £.  291;  Emrich 
Furniture  Co.  v.  Byrnes  (1909)  44  Ind. 
App.  341,  87  N.  E.  1042. 

Iowa.— McGlade  v.  Waterloo  (1916) 
178  Iowa,  11,  166  N.  W.  680. 

Kentucky. — Louisville  A  N.  R.  Co.  v. 
Chambers  (1915)  165  Ky.  703,  178  S. 
W.  1041.  Ann.  Cas.  1917B,  471. 

Maine. — Tillson  v.  Maine  C.  R.  Co. 
(1907)  102  Me.  463,  67  Atl.  407: 
L'Houx  V.  Union  Constr.  Co.  (1910) 
107  Me.  101,  80  L.R.A.(N.S.)  800,  77 
Atl.  636. 

MiasourL  —  Nugent  v.  Kauffman 
Mill.  Co.  (1895)  131  Mo.  241,  33  S.  W. 
428;    Dyrcz    v.    Missouri    P.    R.    Co. 

(1911)  238  Mo.  33, 141  S.  W.  861;  Sex- 
ton   V.    Metropolitan    Street    R.    Co. 

(1912)  245  Mo.  254,  149  S.  W.  21; 
Wray  v.  Southwestern  Electric  Light  ft 
Water  Power  Co.  (1896)  68  Mo.  App. 
380;  Zalotuchin  v.  Metropolitan  Street 
R.  Co.  (1907)  127  Mo.  App.  577,  106 
S.  W.  548;  Scroggine  v.  Metropolitan 
Street  R.  Co.  (1907)  138  Mo.  App.  215, 
120.S.  W.  731;  Giles  v.  Missouri  P.  R. 
Co.  (1913)  169  Mo.  App.  24,  154  S.  W. 
852. 

Nevada.~McLeod  v.  Miller  (1915) 
40  Nev.  447,  153  Pac.  566,  167  Pac.  27. 

New  York. — ^Hudson  v.  Rome,  W.  & 
O.  R.  Co.  (1896)  145  N.  Y.  408,  40  N.  E. 
8;  Schrager  v.  Foster  (1917)  180  App. 
Div.  923,  168  N.  Y.  Supp.  240;  Spits  v. 
United  Electric  Light  ft  P.  Co.  (1919) 
176  N.  Y.  Supp.  737. 

Rhode  Island. — ^Henry  v.  Providence 
Gas  Burner  Co.  (1^14)  -?^  R.  I.  — ,  90 
Atl.  168. 
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Virgin^fL — CheBapeake  &  0^  R.  Co. 
V.  Andiirs^n  (1886)  93  Va.  660,  25  S. 
E.  947,  9  Am.  Neff.  Cas.  661, 

Wiaconain.^ — Chybowski  v.  Bueyrus 
Co.  (1906)  127  Wis.  332,  7  L.RJ1. 
(N.S.)  867,  106  N.  W.  833. 

The  testimony  of  a  witness  which 
conflicts  with  natural  law  is  not  lesiti- 
inat<e  evidence,  and  cannot  be  consid- 
ered. Lake  Erie  &  W.  R.  Co.  v.  Stick 
(1896)  143  Ind.  449,  41  N.  E.  366  ;i 
Emrich  Furniture  Co.  v.  Byrnes  (1909) 
44  Ind.  App.  341,  87  N.  E.  1042.  Testi" 
inony  of  witnesses  which  is  contrary 
to  physical  law  is  of  little -or  no  value 
whatever.  McLeod  v.  Miller  (1915) 
40  Nev.  447,  153  Pac.  666,  167  Pac.  27. 
"The  testimony  of  a  witness  or  finding 
of  a  jojfy,  contrary  to  manifest  physi* 
cal  situations,  cominon  knowledge,  or 
conceded  facts,  is  efficiently  impeached 
thereby.''  Samulski  v.  Menasha  Paper 
Go.  (1911)  147  Wis.  286,  133  N.  W.  142. 

A  verdict  against  physical  facts  can- 
not stand.  Schrager  v.  Foster  (1917) 
181  App.  Div.  923, 168  N.  Y.  Supp.  240; 
Spitz  V.  United  Electric  Light  &  P.  Co. 
(1919)  175  N.  Y.  Supp.  727.  *When 
the  testimony  of  a  witness  is  con- 
fronted by  admitted  facts  and  circum- 
stances which  are  totally  repugnant  to 
and  entirely  inconsistent  therewith, 
then  such  pretended  testimony  must 
give  way  and  be  counted  for  nothing.*** 
Wray  v.  Southwestern  Electric  Light 
&  Water  Power  Co.  (1896)  68  Mo.  App. 
380,  reversing  a  judgment  for  the 
plaintiff. 

The  court  is  not  bound  to  find  in 
accordance  with  the  defendant's  tes- 
timony if  he  believes  it  to  be  contra^ 
dieted  by  the  circumstances.  Friem^l 
V.  Coker  (1920)  —  Tex.  Civ.  App.  — , 
218  S.  W.  1105. 

The  court  on  appeal  will  test  the 
testimony  of  witnesses  by  the  physical 
possibilities  (Dyrez  v.  Missouri  P.  R. 
Co.  (1911)  238  Mo.  33,  141  S.  W.  861)  ; 
it  will  reverse  a  judgment  founded  on 
evidence  of  a  physical  impossibility 
(Chesapeake  &  O.  R.  Go.  v.  Anderson 
(1896)  93  Va.  650,  26  S.  £.  947,  8  Am. 
Nee*.  Cas.  661),  or  contrary  to  scien- 
tific facts  (Chybowski  v.  Bncyrus  Co. 
(1906)  127  Wia  332,  7  L.R.A.(N5.) 
867,  106  N.  W.  833). 
I     Evidence  which  is  (q;)posed  to  well- 


known  and  recognized  scientific  facts 
about  which  there  is  no  conflict,  and 
which  was  a  basis  of  a  judgment  in  the 
lower  courts,  will  be  reviewed  and  the 
judgment  reversed  if  Justice  requires. 
Hudson  V.  Rome,  W.  &  0.  R.  Co.  (1835) 
146  N.  Y.  408,  40  N.  E.  8. 

In  Sexton  v.  Metropolitan  Street  R. 
Co.  (1912)  245  Mo.  254»  149  S.  W.  21, 
the  court,  in  reversing  a  judgment  for 
the  plaintiff  for  personal  injuries,  said 
of  the  testimony  of  one  of  his  wit* 
nesses:  "No  legal  rule  can  stifle  the 
conscience  of  a  court  when  it  comes 
to  deal  with  testimony  of  this  charac- 
ter. No  court  should  be*  bound  by 
testimony  demonstrated  to  be  false  by 
all  other  facts  in  the  case,  and  further 
demonstrated  to  be  false  by  our  own 
common  knowledge  of  scientific  facts.'* 

The  court  is  not  required  to  send 
the  case  to  the  jury  where  the  only 
evidence  upon  which  the  plaintiff 
"rests  his  right  to  succeed  consists  of 
a  statement  of  alleged  facts,  inherently 
impossible  and  absolutely  at  variance 
with  well-established  and  universally 
recognized  physical  laws.  In  such  case, 
that  which  purports  to  be  evidence 
is  insuflicient  to  constitute  a  com- 
pliance with  the  requirements  of  the 
scintilla  rule,  for  it  is  the  essence  of 
that  rule  that  there  must  be  some  evi- 
dence (however  slight)  upon  which 
the  jury  might  rationally  find  a  verdict 
for  the  party  producing  it.''  Louis- 
ville &  N.  R.  Co.  V.  Chambers  (1916) 
165  Ky.  703,  178  S.  W.  1041,  Ann.  Cas- 
1917B.  471. 

"The  statements  by  a  witness  (for 
the  plaintiff]  of  the  existence  or  the 
nonexistence,  the  occurrence  or  non-> 
occurrence,  of  a  given  thing  as  a  fact 
that  contravenes  all  laws  of  mechanics 
and  philosophy  that  are  so  generally 
recogrnized  that  courts  cannot  ignore 
them,  cannot  be  said  to  be  matters  of 
fact  that  must  go  to  the  jury  for  their 
consideration  as  to  their  credibility,  on 
the  proposition  that  the  jury  are  the 
triers  of  all  facts  in  a  suit  at  law." 
Nugent  V.  Kauffman  Mill.  CkK  (1895) 
131  Mo.  241,  38  S.  W.  428. 

In  Scroggins  v.  Metropolitan  Street 
R.  Co.  (1909)  138  Mo.  App.  216,  120 
S.  W.  781»  the  court  reversed  a  judg- 
ment for  the  plaintiff  in  a  personal- 
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injury  caae,  because  it  considered  the 
plaintiiTs  account  of  the  accident  *^oo 
unreasonable  to  pass  muster.'^ 

It  was  held,  in  reversing  a  judgment 
for  the  plaintiff  in  Missouri,  K.  &  T. 
R.  Co.  V.  Collier  (1907)  88  C.  C.  A.  127, 
157  Fed.  347,  writ  of  certiorari  denied 
in  (1908)  209  U.  S.  545,  52  L.  ed.  920, 
28  Sup.  Ct.  Rep.  571,  that  neither  a 
court  nor  a  jury  will  be  permitted  to 
credit  testimony  that  the  witness,  who 
was  near  the  track  when  the  collision 
occurred,  saw  a  certain  signal  given, 
where  cars  of  a  train  on  a  sidetrack 
intervened  between  the  place  where 
the  witness  stood  and  the  spot  indi- 
cated by  his  testimony  as  that  at  which 
the  signal  was  given. 

The  plaintiiTs  testimony  that  he 
looked  for  the  elevator  which  struck 
him,  but  did  not  see  it,  cannot  save 
him  f  roih  nonsuit  as  against  the  physi- 
cal fact  that  the  elevator  was  only  a 
few  feet  distant.  McLennon  v.  Whit- 
ney-Steen  Co.  (1917)  —  Col©.  — ,  167 
Pac.  771. 

In  Wabash  R.  Co.  v.  McDoniels 
(1914)  183  Ind.  104, 107  N.  E.  291,  the 
court  said,  in  affirming  a  judgment  in 
a  case  where  a  witness  had  testified  to 
a  statement  as  made  by  an  injured  per* 
son,  that  to  believe  that  the  person 
injured  ''could  give  an  intelligent  ac- 
count of  the  accident  would  test  hu- 
man credulity  to  the  limit.  The  jury 
has  the  right  to  disregard  the  testi- 
mony of  a  witness  whose  statement  is 
contrary  to  the  laws  of  nature." 

The  trial  court  properly  directed  a 
verdict  for  the  defendant  street  rail- 
way company,  though  the  plaintiff  and 
his  brother  testified  that  they  were 
thrown  out  of  their  buggy  50  or  60  feet 
in  front  of  the  car,  when  it  appeared 
that  the  buggy  struck  the  car,  and  that 
the  plaintiff  was  thrown  out  rather 
under  than  in  front  of  the  car.  Mc- 
Glade  v.  Waterloo  (1916)  178  Iowa, 
11,  156  N.  W.  680. 

The  court  set  aside  a  verdict  given 
upon  the  uncontradicted  testimony  of 
the  plaintiff,  an  experienced  laborer, 
that  he  did  not  know  that  striking  a 
hard  blow  with  a  heavy  hammer  upon 
a  small  chisel  held  against  iron  would 
cause  splinters  to  fiy,  where  ordinary 
observation  and  thought  would  have 


revealed  that  fact  to  him.  UHoux  v. 
Union  Constr.  Co.  (1910)  107  Me.  101, 
30  L.R.A.(N.S.)  800,  77  Atl.  636. 

Testimony  on  the  defendant's  part 
that  an  electric  car  was  moving  so 
rapidly  that,  under  ordinary  conditions 
of  wind  and  weather,  it  threw  up  a 
cloud  of  dust  in  advance  of  it,  so  as 
to  obscure  the  headlight,  was  held,  in 
Zalotuchin  v.  Metropolitan  Street  R. 
Co.  (1907)  127  Ma  App.  577,  106  S.  W. 
548,  to  be  so  opposed  to  physical  laws 
as  to  be  unworthy  of  belief. 

Testimony  that  a  boy  successfully 
boarded  a  freight  train  running  at  the 
speed  of  an  express  train,  and  that  the 
train  was  brought  to  a  dead  stop  with- 
in 10  feet,  is  so  repugnant  to  the  laws 
of  physics  of  common  knowledge  that 
a  reasonable  mind  must  reject  it  as 
wholly  impossible  of  belief.  Giles  v. 
Missouri  P.  R.  Co.  (1913)  169  Mo.  App. 
24,  154  S.  W.  852. 

In  Falkenstem  v.  Greenfield  (1911) 
145  Wis.  232,  130  N.  W.  61,  the  plain- 
tiff's testimony  as  to  the  manner  of  the 
injuries  to  the  buildings  on  his  dam 
from  water  was  disbelieved  by  the  ap- 
pellate court  as  incredible  on  the 
physical  facts,  and  a  verdict  which  had 
been  directed  for  the  defendant  was 
approved. 

While  it  is  not  intended  to  take  up 
decisions  holding  the  testimony  in 
question  to  be  not  contrary  to  physical 
facts,  the  following  cases  may  be  here 
referred  to: 

It  has  been  held  that  a  trial  court 
ought  not  to  withdraw  the  testimony 
of  a  witness  from  the  jury  as  contrary 
to  physical  facts  unless  it  is  so  improb- 
able as  to  warrant  a  declaration  as 
matter  of  law  that  it  is  unworthy  of 
belief.  Wolf  v.  City  R.  Co.  (1907)  60 
Or.  64,  67,  85  Pac.  620,  91  Pac.  460,  15 
Ann.  Cas.  1181. 

''To  declare  sworn  testimony  of  a 
fact  incredible,  we  must  be  convinced 
that  it  is  so  in  conflict  with  the  uni- 
form course  of  nature  or  with  fully  es« 
tablished  physical  facts  that  no  rea- 
sonably intelligent  man  could  give  it 
credence."  Salchert  v.  Reinig  (1908) 
135  Wis.  194,  115  N.  W.  132. 

In  referring  to  the  testimony  of  the 
plaintiff,  and  affirming  a  judgment  for 
him,  the  court  said:    ''The  credibility 
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of  a  witness  beinsr  for  the  jury,  courts 
are  not  authorized  to  reject  his  testis 
mony  and  refuse  to  submit  the  case 
to  the  jury  on  the  ground  that  the 
facts  stated  are  highly  improbable.  It 
is  only  where  the  facts  testified  to  are 
utterly  at  variance  with  well-estab- 
lished and  universally  recognized 
physical  laws,  and,  therefore,  inher- 
ently impossible,  that  courts  may  re- 
fuse to  submit  the  case  to  the  jury." 
Wasioto  &  B.  M.  R.  Co.  v.  Hall  (1916) 
167  Kjr.  819,  181  S.  W.  629. 

And  while  reversing  on  other 
grounds  a  judgment  for  the  plaintiff, 
entered  on  a  verdict,  the  court,  in 
Louisville  A  N.  R.  Co.  v.  Quinn  (1920) 
—  Ey.  — ,  219  S.  W.  789,  said:  "It 
is  only  where  the  facts  testified  to  are 
utterly  at  variance  with  well-estab* 
lished  and  universally  recognized 
physical  laws,  and  therefore  inherent- 
ly impossible,  that  courts  may  refuse 
to  submit  the  case  to  the  jury." 

In  afiirming  a  judgment  for  the 
plaintiff,  the  court  said:  "While  the 
facts  testified  to  by  the  plaintiff  and 
her  witnesses  may  be  untrue,  they  are 
in  no  sense  a  contradiction  of  the 
physical  facts  in  the  case.  They  are  at 
most  only  improbable ;  but  that  the  im- 
probable and  unlooked-for  do  some- 
times occur  is  common  experience." 
Berger  v.  Chicago  &  A.  R.  Co.  (1902) 
97  Mo.  App.  127,  71  S.  W.  102. 

///.  Cases  favoHnff  the  trier  of  facia, 
a.  In  general. 

There  are  many  cases  illustrating 
the  principle  that  the  testimony  of  a 
witness,  though  uncontradicted,  is  for 
the  triers  of  facts,  whether  court  or 
jury,  who  are  not  bound  thereby. 

United  States.  —  Tracy  v.  Phelps 
(1885)  23  Blatchf.  71,  22  Fed.  634 
(jury) ;  Waters  v.  Davis  (1906)  76 
C.   C.  A.  444,   145  Fed.  912    (court). 

Arkansats. — Fidelity  Mut.  L.  Ins.  Co. 
V.  Click  (1909)  93  Ark.  162,  124  S.  W. 
764   (jury). 

California.  —  Blankman  v.  Vallejo 
(1860)  16  Cal.  639  (court) ;  Baker  v. 
Fireman's  Fund  Ins.  Co.  (1889)  79 
Cal.  34,  21  Pac.  357  (court). 

Georgia. — Macon  Consol.  Street  R. 
Co.  V.  Barnes  a901)  113  Ga.  212,  38 
S.  E.  756  (jury). 
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Illinois.  -^  Chicago  Union  Traction 
Co.  V.  O'Brien  (1906)  219  111.  803,  76 
N.  Ei  341  (jury)  ;  Kennedy  v.  Modern 
Woodmen  (1909)  248  IlL  660,  28  L.R.A. 
tN.S.)  181,  90  N.  E.  1084  (jury). 

Iowa.  —  Oleson  v.  Hendrickson 
<1861)    12  Iowa,  222   (jury)* 

Kentucky. — Campbell  v.  Mobile  &  O. 
R.  Co.  (1915)  162  Ky.  58,  171  S.  W. 
1002  (jury). 

Maryland. — Charleston  Ins.  &  T.  Co. 
V.  Corner  (1844)  2  Gill,  410  (jury) ; 
William  J.  Lemp  Brewing  Co.  v.  Mantz 
(1913)  120  Md.  176,  87  Atl.  814  (jury, 
case  reversed  on  other  grounds) . 

Massachusetts. — Harding  v.  Brooks 
(1828)  6  Pick.  244  (jury) ;  Saures  v. 
Stevens  Mfg.  Co.  (1907)  196  Mass  543, 
82  N.  E.  694  (jury)  ;  Lindenbaum  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1908) 
197  Mass.  314,  84  N.  E.  129  (jury) ; 
Ryan  v.  Fall  River  Iron  Works  Co. 
(1908)  200  Mass.  188,  86  N.  E.  310 
(jury);  Whitten  v.  Haverhill   (1910) 

204  Mass.  95,  90  N.  £.  409  (jury); 
Giles  V.  Giles  (1910)  204  Mass.  383,  90 
N.  E.  595  (jury).  ^ 

Michigan. — Woodin  ▼.  Durfee  (1881) 
46  Mich.  424,  9  N.  W.  457  (jury)  ;  Zart 
V.  Singer  Sewing  Mach.  Co.  (1910)  162 
Mich.  387,  127  N.  W.  272  (jury)  ;  Yon- 
kers  V.  McKay  (1915)  186  Mich.  203, 
152  N.  W.  1031,  Ann.  Cas.  1917E,  458 
(jury). 

Minnesota. — Schwartz  ▼.  Germania 
L.  Ins.  Co.  (1875)  21  Minn.  215  (jury). 

Missouri. — ^Bryan  v.  Wear  (1835)  4 
Mo.  106  (jury) ;  Gannon  v.  Laclede 
Gaslight  Co.  (1898)  145  Mo.  502,  43 
L.R.A.  505,  46  S.  W.  968,  47  S.  W.  907 
(jury)  ;  Hunter  v.  Wethington  (1907) 

205  Mo.  284,  103  S.  W.  543,  12  Ann. 
Cas.  529  (court) ;  Holzemer  v.  Metro- 
politan Street  R.  Co.  (1914)  261  Mo. 
379,  169  S.  W.  102  (jury) ;  Staehlin  v. 
Major  (1917)  —  Mo.  App.  — ,  199  S. 
W.  427  (jury)  ;  Quisenberry  v.  Stewart 
(1920)  —  Mo.  — ,  219  S.  W.  625 
(jury) ;  Central  Nat.  Bank  v.  F.  W. 
Drosten  Jewelry  Co.  (1920)  —  Mo. 
App.  — ,  220  S.  W.  511   (jury). 

Montana.— Gervais  v.  Rolfe  (1920) 
—  Mont.  — ,  187  Pac.  899  (court). 

New  Jersey. — Second  Nat.  Bank  v. 
Smith  (1917)  91  N.  J.  L.  631,  1  A.Ii.R. 
470,  103  Atl.  862  (jury) ;  Earle  v.  Nor- 
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folk  &  N.  B.  Hosiery  Co.   (1882)  36 
N.  J.  Eq.  188   (court). 

New  York.  —  Donohue  v.  Henry 
(1855)  4  £.  D.  Smith,  162  (court). 

North  Carolina. — Rogers  v.  Briley 
(1796)  2  N.  C.  a  Hayw.)  256  (jury) ; 
Noland  v,  McCracken  (1836)  18  N.  C. 
(1  Dev.  &  B.  L.  594  (jury) ;  American 
Nat.  Bank  v.  Fountain  (1908)  148  N. 
C.  590,  62  S.  E.  738  (jury). 

Oregon.— Wolf  v.  City  R.  Co.  (1907) 
50  Or.  67,  85  Pac.  620,  91  Pac.  460, 
15  Ann.  Cas.  1181   (jury), 

Pennsylvania. — West  Branch  Bank 
V.  Donaldson  (1847)  6  Pa.  179  (jury) ; 
Reel  V.  Elder  (1869)  62  Pa.  308,  1  Am. 
Rep.  414  (jury) ;  Grambs  v.  Lynch 
(1884)  4  Pennyp.  243  (jury) ;  Lehigh 
Coal  &  Nav.  Co.  v.  Evans  (1896)  176 
Pa.  28,  34  Atl.  999  (jury) ;  Lautner  v, 
Kann  (1898)  184  Pa.  334,  39  Atl.  55 
(jury) ;  Bartiett  v.  Rothschild  (1906) 
214  Pa.  421,  63  Atl.  1080  (jury) ;  Car- 
ter v.  Henderson  (1909)  224  Pa.  319, 
78  Atl.  554  (jury) ;  Newman  v.  Ro- 
manelli  (1914)  244  Pa.  147,  90  Atl. 
666  (jury) ;  Nydes  v.  Royal  Neighbors 
(1917)  256  Pa.  381,  100  Atl.  944 
(jury)  ;  McGlinn  Distilling  Co.  v.  Der- 
vin  (1918)  260  Pa.  414,  103  Atl.  872 
(jury) . 

Porto  Rico. — ^Le  Brun  v.  Romero 
(1907)  3  Porto  Rico  Fed.  Rep.  225 
(court) ;  Busigo  v.  Jordan  (1914)  20 
P.  R.  R.  274  (court). 

Rhode  Island. — Gorman  v.  Hand 
Brewing  Co.  (1907)  28  R.  L  180,  66 
Atl.  209  (jury). 

Texas.— Cheatham  v.  Riddle  (1854) 
12  Tex.  112  (jury) ;  Sovereign  Camp 
W.  W.  V.  Jackson  (1911)  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1137  (jury). 
.  England.  —  Lacey  v.  Forrester 
(1835)  3  Dowl.  P.  C.  668,  2  Cromp.  M. 
&  R.  59,  150  Eng.  Reprint,  25  (jury). 

This  principle  has  illustration  in 
cases  holding  that  the  presiding  judge 
has  no  right  to  withdraw  from  the 
jury  the  testimony  of  a  witness  as 
unworthy  of  belief.  Waters  v.  Davis 
(1906)  76  C.  C.  A.  444,  145  Fed.  912; 
Campbell  v.  Mobile  &  O.  R.  Co.  (1915) 
162  Ky.  58, 171  S.  W.  1002;  Holzemer  v. 
Metropolitan  Street  R.  Co.  (1914)  261 
Mo.  379,  169  S.  W.  102. 

So  in  cases  holding  it  proper  to  send 
the  case  to  the  jury  to  determine  the 


truth  of  the  uncontradicted  testimony 
of  the  plaintiff's  witnesses.  Tracey  v. 
Phelps  (1885)  23  Blatchf.  71,  22  Fed. 
684;  William  J.  Lemp  Brewing  Go.  v. 
Mantz  (1913)  120  Md.  176,  87  Atl.  814; 
Yonkus  V.  McKay  (1915)  186  Bficlu 
203,  152  N.  W.  1031,  Ann.  Cas.  1917E, 
468;  Lehigh  Coal  &  Nav.  Co.  v.  Evans 
(1896)  176  Pa«  28,  34  Atl.  999;  New- 
man V.  Romanelli  (1914)  244  Pa.  147» 
90  Atl.  566. 

So  in  cases  holding  it  proper  to  send 
the  case  to  the  jury  to  determine  the 
truth  of  the  uncontradicted  testimony 
of  the  defendant's  witnesses. 

Arkansas. — Fidelity  Mut.  L.  Ins.  Co. 
V.  Click  (1909)  93  Ark.  162,  124  S.  W. 
764. 

Illinois. — Kennedy  v.  Modem  Wood- 
men (1909)  248  111.  660,  28  L.RJ^. 
(N.S.)  181,  90  N.  E.  1084. 

Massachusetts. — Harding  v.  Brooks 
(1827)  5  Pick.  244;  Lindenbaam  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1908) 
197  Mass.  314,  84  N.  E.  129;  Ryan  v. 
Fall  River  Iron  Works  Co.  (1908)  200 
Mass.  188,  86  N.  E.  310;  Whitten  v. 
Haverhill  (1910)  204  Mass.  96,  90  N. 
E.  409. 

Minnesota. — Schwartz  v.  Germania 
L.  Ins.  Co.   (1895)  21  Minn.  216. 

Missouri.— Gannon  v.  Laclede  Gas^ 
light  Co.  (1898)  145  Mo.  502,  43  LJI.A. 
505,  46  S.  W.  968,  47  S.  W.  907;  Hunter 
V.  Wethington  (1907)  205  Mo.  284,  108 
S.  W.  543.  12  Ann.  Cas.  529;  Quisen- 
berry  v.  Stewart  (1920)  —  Mo.  — ,  219 
S.  W.  625. 

New  Jersey. — Second  Nat.  Bank  v. 
Smith  (1918)  91  N.  J.  L.  531,  1  A.L.R. 
470.  103  Atl.  862. 

Pennsylvania. — West  Branch  Bank 
V.  Donaldson  (1847)  6  Pa.  179;  Reel  v. 
Elder  (1869)  62  Pa.  308,  1  Am.  Rep. 
414;  Lautner  v.  Kann  (1898)  184  Pa. 
334,  39  Atl.  55;  Carter  v.  Henderson 
(1909)  224  Pa.  319,  73  Atl.  554;  Nydes 
V.  Royal  Neighbors  (1917)  256  Pa. 
381,  100  Atl.  944. 

So  in  cases  holding  it  error  to  direct 
a  verdict  on  the  uncontradicted  testi- 
mony of  the  plaintiff's  witnesses.  Ole- 
son  V.  Hendrickson  (1861)  12  Iowa» 
222;  Charleston  Ins.  &  T.  Co.  v.  Cor- 
ner (1844)  2  GiU.  (Md.)  410;  GUes  v. 
Giles  (1910)  204  Masa  383,  90  N.  E. 
595;  Woodin  v.  Durfee  (1881)  46  Mich. 
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424,  9  N.  W.  457  (claimant's  witness)  ; 
Bryan  v.  Wear  (1835)  4  Mo.  106; 
Staehlin  v.  Major  (1917)  —  Mo.  App. 
— ,  199  S.  W.  427 ;  Central  Nat.  Bank 
V.  F.  W.  Drosten  Jewelry  Co.  (1920) 
—  Mo.  App.  — ,  220  S.  W.  511 ;  Bartlett 
V.  Rothschild  (1906)  214  Pa.  421,  63 
Atl.  1030;  McGlinn  Distilling  Co.  v. 
Dervin  (1918)  260  Pa.  414,  108  Atl. 
872. 

Or  in  cases  holding  it  error  foi'  the 
court  to  assume  in  his  charge  as  true 
the  uncontradicted  testimony  of  a  wit- 
ness for  the  plaintiff.  American  Nat. 
Bank  v.  Fountain  (1908)  148  N.  C.  590, 
62  S.  E.  738. 

So  in  cases  holding  it  error  to  direct 
a  verdici;  for  the  defendant  on  the  un^ 
contradicted  testimony  of  his  wit- 
nesses. Grambs  v.  Lynch  (1884)  4 
Pennyp.  (Pa.)  243. 

b.  Judicial  aUiU^nu^nts  and  explanations, 

"A  jury  is  not  bound  to  accept  as 
true  the  literal  statements  of  wit- 
nesses, but  may  reject  the  same^  when 
inconsistent  with  reason  or  with  facts 
which  have  been  duly  established  to 
their  satisfaction."  Macon  Consol. 
Street  R.  Co.  v.  Barnes  (1901)  113  Ga, 
212,  38  S.  E.  756. 

In  Shultz  V.  Wall  (1890)  134  Pa.  262, 
8  L.R.A.  97,  19  Am.  St,  Rep.  686,  19 
Atl.  742,  the  court  said  that  juries 
"cannot  base  verdicts  on  surmise  or 
conjecture  without  evidence,  but  they 
are  not  bound  to  believe  an  incredible 
story  because  no  witness  contradicts 
it."  . 

The  jury  are  not  compelled  to  be- 
lieve uncontradicted  testimony  that  is 
suspicious.  Sovereign  Camp,  W.  W.  v. 
Jackson  (1911)  —  Tex.  Civ.  App.  — , 
138  S.  W.  1137. 

*'The  law  has  no  rule  which  the  court 
may  lay  down  in  instructions  to  the 
jury  that  there  is  a  presumption  that 
an  unimpeached  witness  has  testified 
truly,  and  such  instructions  infringe 
upon  the  province  of  the  jury  to  deter- 
mine the  credibility  of  the  witnesses 
and  the  weight  and  value  of  their  tes- 
timony." Chicago  Union  Traction  Co. 
V.  O'Brien  (1906)  219  111.  303,  76  N.  E. 
341. 

In  Noland  v,  M'Cracken  (1836)  18 
N.  C.  (1  Dev.  &  B.  L.)  594,  it  was  held 


to  be  error  to  instruct  the  jury  "that 
when  a  witness  was  heard  by  a  juiy, 
who  was  neither  impeached  nor  con- 
tradicted, whose  story  was  credible, 
and  in  whose  manner  -there  was  noth- 
ing to  shake  their  confidence,  they 
were  bound  to  believe  him." 

"The  credibility  of  a  witness  is  for 
the  jury;  and  where  the  issue  depends 
upon  the  facts  the  existence  of  which 
is  not  admitted,  even  though  testified 
to  by  a  credible  witness  who  is  un- 
challenged, the  question  is  for  the 
jury."  Second  Nat.  Bank  v.  Smith 
(1917)  91  N.  J.  L.  631,  1  A.L.R.  470, 
103  Atl.  862. 

"If  a  statement  is  merely  inconsist- 
ent with  reasonable  probabilities,  and 
the  circumstances  are  such  that  it 
might  be  believed  by  a  jury,  the  court 
could  not  ignore  it  on, a  motion  to  di- 
rect a  verdict."  Chicago  City  R.  Co.  v. 
Hagenback  (1907)  228  IlL  290,  81  N.  E. 
1014. 

The  jury  "are  not  bound  to  believe 
a  witness  whose  testimony  is  inconsist- 
ent with  the  circumstances,  although 
there  is  no  other  testimony  bearing  On 
the  same  question."  Zart  v.  Singer 
Sewing  Mach.  Co.  (1910)  162  Mich. 
387,  127  N.  W.  272. 

In  Yeager  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1909)  148  Iowa,  231,  123  N.  W. 
974,  the  court  said:  "Of  course,  the 
testimony  of  a  witness  ia  not  to  be 
rejected  arbitrarily ;  but  it  may  be  re- 
jected when  the  witness  has  been  im- 
peached in  any  of  the  recognized 
methods,  or  owing  to  the  inherent  im- 
probability of  his  testimony  and  the 
manner  and  appearance  of  the  witness 
while  testifying,  and  when  so  rejected 
the  jury  is  under  no  obligation  to  un- 
dertake to  reconcile  other  testimony 
therewith  in  order  to  uphold  the  cred- 
ibility of  the  impeached  witness." 

Where  the  witness's  own  statements 
create  an  impression  of  the  improba- 
bility of  the  facts  to  which  he  testifies, 
his  evidence  may  be  disregarded. 
Beatty  v.  Beatty  (1913)  151  Ky.  547, 
152  S.  W.  540. 

"It  does  not  follow,  because  a  wit- 
ness is  not  directly  contradicted  by  an- 
other witness,  that  his  testimony  is 
undisputed.  His  manner  on  the  stand, 
his  lapses  of  memory,  the  improbabil- 
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ity  of  his  story,  its  self-contradiction, 
the  evidence  afforded  by  circum- 
stances, all  these  thinsrs,  or  some  of 
them,  may  rightly  lead  the  jury  to  re- 
ject his  testimony."  Smucker  v.  Penn- 
sylvania R.  Co.  (1898)  6  Pa.  Super.  Ct. 
529. 

A  jury  is  not  bound  by  uncontradict- 
ed testimony  as  against  the  other  facts 
in  the  case.  Logue  v.  Grand  Trunk  R. 
Co.  (1906)  102  Me.  34,  63  Atl.  622. 

The  jury  is  not  absolutely  bound  by 
the  testimony  of  a  witness,  although  it 
is  not  contradicted  by  direct  evidence, 
where  the  evidence  itself  indicates 
that  it  is  unworthy  of  belief.  Ken- 
nedy v.  Modem  Woodmen  (1909)  243 
m.  560,  28  L.R.A.  (N.S.)  181,  90  N.  E. 
1084. 

In  reversing  a  judgment  entered 
upon  a  directed  verdict,  the  court,  per 
Cooley,  J.,  said:  "The  most  of  these 
facts  the  claimant  insists  are  entirely 
undisputed  on  the  evidence;  and  she 
claims  that  they  establish  beyond  ques- 
tion the  liability  of  Staley  on  the  bond, 
and  that  the  judge  was  at  liberty  to 
so  instruct  the  jury.  But  the  difficulty 
is  that  the  facts  were  not  conceded  or 
beyond  dispute :  there  was  evidence  of 
them  which  probably  ought  to  have 
satisfied  anyone  to  whom  it  was  ad- 
dressed; but  evidence  is  for  the  jury, 
and  the  trial  judge  cannot  draw  con- 
clusions for  them.  It  is  said  that  on 
some  points  there  was  ne  evidence  of 
a  conflicting  nature;  but  that  does  not 
aid  the  claimant.  A  jury  may  disbe- 
lieve the  most  positive  evidence,  even 
when  it  stands  uncontradicted;  and 
the  judge  cannot  take  from  them  their 
right  of  judgment.  If  they  return 
what  he  thinks  is  a  perverse  verdict, 
he  may  set  it  aside  and  order  a  new 
trial ;  but  he  cannot  take  upon  himself 
their  functions,  as  was  done  here.** 
Wordin  v.  Durfee  (1881)  46  Mich.  424, 
9  N.  W.  457. 

In  Lacey  v.  Forrester  (1835)  3  Dowl. 
P.  C.  (Eng.)  668.  the  court  refused  to 
set  aside  a  verdict  for  the  plaintiff 
where  the  jury  evidently  declined  to 
believe  the  defendant's  uncontradicted 
witness.  Abinger,  C.  B.,  said  that  as 
"the  secondary  distinctly  left  it  to  the 
jury  upon  the  credit  of  the  witness,  we 
cannot  grant  a  new  trial,  unless  we  are 


prepared  to  say  that  in  every  case 
where  the  jury  disbelieve  a  witness 
we  are  bound  to  grant  a  new  trial.^ 

A  t3rpical  illustration  of  the  "double 
rule"  may  be  found  in  Gorman  v.  Hand 
Brewing  Co.  (1907)  28  R  I.  180,  66 
Atl.  209,  when  the  court,  in  sustaining 
the  jury,  who  evidently  disbelieved  one 
of  the  defendant's  witnesses,  said: 
"We  have  found  no  better  statement 
of  the  principle  under  consideration 
than  is  made  by  Mitchell,  J.,  in 
Anderson  v.  Liljengren  (1892)  50 
Minn.  3,  52  N.  W.  219.  He  says :  'The 
rule  undoubtedly  is  that,  where  the 
positive  testimony  of  a  witness  is  un- 
contradicted and  unimpeached,  either 
by  other  positive  testimony  or  by  cir- 
cumstantial evidence,  either  intrinsic 
or  extrinsic,  it  cannot  be  disregarded, 
but  must  control  the  decision  of  the 
court  or  jury.  But  a  witness  may  be 
contradicted  by  the  facts  he  states  as 
completely  as  by  direct  adverse  testi- 
mony. A  court  or  jury  is  not  bound  to 
accept  it  as  true  merely  because  there 
is  no  direct  testimony  contradicting  it, 
where  it  contains  inherent  improbabil- 
ities or  contradictions,  which  alone,  or 
in  connection  with  other  circum- 
stances in  evidence,  satisfy  them  of  its 
falsity.' " 

In  Blankman  v.  Vallejo  (1860)  15 
Cal.  639,  the  appellate  court  said,  re- 
ferring to  the  trial  court  as  a  trier  of 
facts:  "We  do  not  understand  that 
the  credulity  of  a  court  must  neces- 
sarily correspond  with  the  vigor  and 
positiveness  with  which  a  witness 
swears.  A  court  may  reject  the  most 
positive  testimony,  though  the  witness 
be  not  discredited  by  direct  testimony 
impeaching  him  or  contradicting  his 
statements.  The  inherent  improbabil- 
ity of  a  statement  may  deny  to  it  all 
claims  to  belief."  Quoted  and  fol- 
lowed in  Baker  v.  Firemen's  Fund  InS. 
Co.  (1889)  79  Cal.  34,  21  Pac.  857. 

In  Earle  v.  Norfolk  &  N.  B.  Hosiery 
Co.  (1882)  36  N.  J.  Eq.  188,  affirmed  in 
(1883)  37  N.  J.  Eq.  315.  the  court,  in 
dismissing  a  bill,  said  of  a  witness  for 
the  complainants:  "His  story  is  so 
inherently  improbable,  and  the  char- 
acter he  has  written  for  himself  in  this 
case  renders  him  an  object  of  such  ex- 
treme suspicion,  that  I  am  unwilling 
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by  any  judfirment  to  deprive  any  person 
of  his  rights,  especially  risrhts  evi- 
denced by  a  solemn  deed,  on  testimony 
80  improbable  and  unsatisfactory/' 

In  an  equity  case  the  Connecticut 
court  said:  "The  trial  court  is  at 
liberty  to  discredit  any  witness  or 
multitude  of  witnesses,  if  it  deems  that 
it  has  cause  to  do  so.*'  AUis  v.  Hall 
(1903)  76  Conn.  322,  56  Atl.  637. 

Where  apparently  the  case  was  tried 
without  a  jury,  it  was  held  that  the 
trial  court  had  the  right  to  disregard 
the  testimony  of  a  witness  for  the  de- 
fendant on  account  of  his  manner  and 
his  statements.  Donohue  v.  Henry 
(1855)  4  E.  D.  Smith  (N.  Y.)  162,  af- 
firming a  judgment  for  the  plaintiff. 

The  court  is  not  bound  to  believe 
testimony  so  improbable  on  its  face 
as  to  be  unworthy  of  belief,  Le  Brun 
V.  Romero  (1907)  3  Porto  Rico  Fed. 
Rep.  225. 

In  Busigo  V.  Jordan  (1914)  20  P.  R 
R.  274,  the  court  said:  "The  state- 
ments of  Emiliano  Nazario  are  too 
vague  and  indefinite,  and,  as  we  have 
seen,  the  court  gave  no  credence  to 
these  and  other  statements.  It  is  not 
sufficient  ground  to  reverse  a  judgment 
merely  because  a  witness  is  uncontra* 
dieted,  unless  his  testimony  is  strong 
and  convincing." 

c,  lllustratitms. 

Whether  or  not  the  plaintiff  has 
proved  his  case  in  forcible  entry  and 
detainer  is  a  question  for  the  jury,  al* 
though  all  the  defendant's  evidence 
has  been  ruled  out.  Oleson  v.  Hen- 
drickson  (1861)  12  Iowa,  222. 

In  ejectment  the  uncontradicted  tes* 
timony  of  adverse  possession  on  the 
part  of  the  defendant  does  not  make  a 
defense;  it  i6  for  the  trier  of  facts, 
which  here  was  the  court.  Hunter  v. 
Withington  (1907)  205  Mo.  284,  lOS 
S.  W.  543,  12  Ann.  Cas.  529,  reversing 
judgment  for  plaintiff  on  other 
grounds. 

Where  the  agent  of  the  defendant 
insurance  company  and  his  brother 
testified  to  what  would  have  been  a 
good  defense,  that  his  instructions 
from  the  defendant  were  not  to  deliver 
policies  unless  the  insured  was  in  good 
health,  it  was  held  that  the  jury  were 
justified  in  finding  a  verdict  for  the 


plaintiff,  although  such  testimony  was 
not  contradicted  or  controlled  by  coun- 
ter evidence.  Schwartz  v.  Germania  L. 
Ins.  Co.  (1875)  21  Minn.  215. 

The  defense  to  an  action  on  a  life 
insurance  policy  was  that  the  premium 
receipt  three  years  old  had  been  given 
by  mistake,  in  the  absence  of  payment* 
The  jury  found  for  the  plaintiff,  but,, 
on  appeal,  the  court  reversed  the  judg- 
ment on  the  ground  that  a  verdict 
should  have  been  directed  for  the  de- 
fendant. But,  on  rehearing,  the  court 
sustained  the  verdict,  concluding  *'that 
the  testimony  given  by  the  witnesses 
in  contradiction  of  the  receipt  is  not 
reasonable  and  consistent;  or,  at  least, 
when  we  can  see  that  the  jury  could 
have  regarded  it  as  unreasonable." 
Fidelity  Mut.  L.  Ins.  Co.  v.  Click 
(1909)  93  Ark.  162, 124  S.  W.  764. 

In  Rogers  v.  Briley  (1795)  2  N.  C. 
(1  Hayw.)  256,  on  an  issue  of  devisavit 
vel  non,  the  court  charged  the  jury, 
referring  to  the  testimony  of  an  attest- 
ing witness  who  was  the  son  of  the 
legatee :  ''Though  a  fact  nniay  be  posi- 
tively sworn  to  by  one  or  two  wit- 
nesses, and  though  these  witnesses 
may  concur  in  many  of  the  circum^ 
stances,  the  jury  are  not  abaolutely 
bound  to  believe  the  fact  they  swear 
to,  if  they  have  reason,  either  from 
the  character  of  the  witness,  or  the 
circumstances  with  regard  to  that 
case,  to  disbelieve  them." 

Where  the  plaintiff  claimed  that  the 
seller  to  him  of  the  bonds  in  suit  was 
a  bona  fide  purchaser,  the  court  said: 
"The  court  refused  to  rule,  as  matter 
of  law,  that  Post  was  a  bona  fide  pur- 
chaser of  the  bonds,  and  left  the  ques- 
tion as  one  of  fact  to  the  jury.  This 
was  not  error,  because  the  jury  were 
at  liberty  utterly  to  reject  his  testi- 
mony as  incredible,  although  he  was 
not  impeached  or  contradicted  by  di- 
rect evidence.  It  was  enough  to  au- 
thorize the  jury  to  do  this,  that  there 
was  some  intrinsic  improbability  in 
Post's  narrative,  and  he  had  shown 
himself  unworthy  of  credit  by  his  at- 
tempt to  falsify  the  transaction  re- 
specting the 'sale  of  the  bonds  made 
by  him  to  the  plaintiff."  Tracy  v. 
Phelps  (1885)  23  Blatchf.  71,  22  Fed, 
634. 
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While  beyond  the  scope  of  this  note, 
reference  may  be  here  made  to  Kuehne 
V.  Malach  (1918)  286  111.  120,  121  N.  E. 
391,  where  the  only  surviving  attest- 
ing witness  to  a  will  contradicted  the 
attestation  clause  and  the  will  was  re- 
fused probate.  On  appeal  the  circuit 
court  admitted  the  will.  In  affirming 
this  decision  the  supreme  court  said: 
"The  argument  of  counsel  for  appel- 
lants that,  as  there  was  no  positive 
testimony  contradicting  that  of  Betten- 
dorf  as  to  the  execution  of  the  will 
except  the  attestation  clause,  the  cir- 
cuit court  was  necessarily  bound  to 
follow  the  testimony  of  Bettendorf  and 
refuse  probate,  we  consider  unsound. 
While  it  is  true  the  general  rule  is  that 
positive  testimony  of  a  witness,  uncon- 
tradicted and  unimpeached  either  by 
positive  or  uncontradicted  evidence, 
cannot  be  disregarded,  it  is  also  true 
that  there  may  be  such  an  inherent  im< 
probability  in  the  testimony  of  the  wit- 
ness as  to  induce  the  court  or  jury  to 
disregard  it,  even  in  the  absence  of 
conflicting  testimony.  He  may  be  con- 
tradicted by  the  facts  he  states  as  well 
as  by  adverse  testimony,  and  there  may 
be  80  many  omissions  in  the  account  of 
the  particular  transactions,  or  in  his 
own  conduct,  as  to  discredit  his  whole 
story.  People  v.  Davis  (1916)  269 
in.  256,  110  N.  E.  9,  and  cases  there 
cited.  A  review  of  the  testimony  of 
Bettendorf,  as  found  in  the  record, 
shows  it  to  be  so  unreasonable  and  on 
its  face  so  contradictory,  even  with- 
out the  contradiction  over  his  own  sig- 
nature, found  in  the  attestation  clause, 
that  we  believe  it  does  not  present  the 
true  facts  in  many  particulars." 

In  an  action  for  wrongful  death, 
where  testimony  tending  to  show  con- 
tributory negligence  was  somewhat 
contradicted,  the  court  said:  **The 
rule  seems  to  be,  as  stated  in  38  Cyc. 
1570;  namely,  that  a  verdict  will  not 
be  directed  where  the  only  person  who 
could  have  contradicted  the  witness 
is  dead.'*  Clark  v.  Public  Service 
Electric  Co.  (1914)  86  N,  J.  L.  144,  91 
Atl.  83. 

The  court,  when  a  trier  of  the  facts, 
is  not  bound  to  believe  incredible  tes- 
timony as  to  a  transaction  with  a  dece- 


dent.    Todd  V.  Sykes    (1899)   97  Va. 
143,  33  S.  E.  517. 

In  McCormick  v.  Kampmann  (1908) 
102  Tex.  215,  116  S.  W.  24,  it  was  held 
that  where  the  testimony  of  interested 
parties  as  to  conversations  with  a  de- 
ceased person  has  been  received  with- 
out objection,  the  jury  is  not  bound  to 
believe  it. 

In  Re  Bailey  (1906)  98  N.  Y.  Supp. 
725,  also  briefly  reported  in  111  App. 
Div.  909,  where  there  was  a  trial  by 
the  court,  it  was  said  that  where  the 
only  person  who  could  directly  dispute 
a  witness  is  dead,  close  scrutiny  should 
be  given  to  the  testimony  and  its  prob- 
ability. 

In  Hughes  v.  Davenport  (1896)  1 
App.  Div.  182,  37  N.  Y.  Supp.  243,  the 
court,  in  affirming  a  judgment  on  the 
report  of  a  referee  rejecting  claims 
against  the  estate  of  a  decedent,  said : 
'The  rule  that  a  fact  testified  to  by  a 
disinterested  witness  who  is  not  dis- 
credited, which  is  not  in  conflict  with 
other  evidence,  is  to  be  taken  as  legally 
established,  and  cannot  be  disregarded 
by  the  court  or  jury,  is  not  applicable 
to  this  class  of  cases.  The  person  who 
could  contradict  the  witness,  if  his  tes- 
timony is  false,  is  not  living,  and  the 
courts  have  uniformly  enforced  the 
rule  that  claims  withheld  during  the 
life  of  an  alleged  debtor,  and  sought  to 
be  enforced  after  his  death,  must  be 
established  by  satisfactory  proof .  .  .  . 
But  the  rule  that  the  uncontradicted 
testimony  of  a  disinterested  witness  is 
to  be  believed,  is  always  subject  to  the 
limitation  that  the  evidence  is  not  im- 
probable." 

But  in  Colorado  &  S.  R.  Co.  v.  Thom- 
as (1805)  33  Colo.  517,  70  L.R.A.  681, 
81  Pac.  801,  3  Ann.  Cas.  700,  18  Am. 
Neg.  Rep.  316,  it  was  held  that  the  jury 
had  no  right  to  disregard  the  uncon- 
tradicted testimony  of  t^e  disinterest- 
ed witnesses  of  the  accident  which 
killed  the  plaintiff's  intestate.  See 
also  Mackey  v.  New  York  C.  R.  Co. 
(1858)  27  Barb.  (N.  Y.)  528,  infra.  IV. 

And  see,  as  holding  that  the  jury 
have  no  right  to  disregard  the  evi- 
dence of  defendant's  employees  in  ac- 
tions for  killing  the  plaintiff's  intes- 
tate, cases  cited  infra,  V.  d  (2). 
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In  a  few-  jurisdictions  there  has  been 
an  effort  to  make  a  definite  rale  that 
the  -credibility  of  uncontradicted  wit* 
nesses,  at  least  in  the  first  instance, 
is  for  ttie  jary.  This  effort  seems  to 
have  been  effectual  in  Massaehosetts. 
Lindenba^m  v.  New  York,  N.  H.  &  H. 
R.  Co.  (1908)  1»7  Mass.  314,  84  N.  E* 
129 ;  Ryan  v.  Fall  River  Iron  Works  Co; 
(1908)  200  Mass.  188,  86  N.  E.  310; 
Whitten  v.  Haverhill  (1910)  204  Mass. 
^6,  90  N.  E.  409;  Giles  v.  Giles  (1910) 
204  Mass.  388,  90  N.  E.  596;  Cain  v. 
Southern  Massachusetts  Teleph.  Co. 
(1914)  219  Mas8.  504,  107  N.  E.  380; 
Morrison  v.  Boston  Ins.  Co.  (1920)  .**- 
Mass.  — ,  125  N.  E.  698.  So  for  the 
judge  when  there  is  no  jury.  Bearse  Vi 
Mabie  (1908)  198  Mass.  451,  84  N.  E. 
1015. 

In  Ryan  v.  Fall  River  Iron  Works  Co. 
(1908)  200  Mass.  188,  86  N.  E.  310» 
supra,  it  was  held  that  the  defendant's 
request  to  the  effect  that,  there  being 
uncontradicted  testimony  on  the  part 
of  the  defendant  that  the  loom  was 
started  by  the  act  of  a  fellow  servant^ 
the  plaintiff  could  not  recover,  was 
properly  refused,  for  the  reason  that 
the  jury  may  have  disbelieved  this  tes- 
timony, even  though  uncontradicted. 

"In  the  absence  of  a  presumption  or 
of  an  admission  by  the  other  party  as 
to  facts  or  evidence,  a  verdict  cannot 
he  ordered  in  favor  of  a  party  who  has 
the  burden  of  proof,  and  relies  on  ei'i- 
dence  introduced  by  himself."  Whit- 
ten V.  Haverhill  (1910)  204  Mass.  96, 
^0  N.  E.  409,  supra. 

"Where  a  proposition  is  only  to  be 
established  by  testimony  of  witnesses, 
the  judge  cannot  properly  direct  a  jury 
to  decide  that  the  fact  is  proved  af- 
firmatively by  testimony.  It  is  for  the 
jury  to  say  whether  the  witnesses  are 
entitled  to  credit.  .  .  .  We  know 
of  no  case  in  this  commonwealth  in 
which  it  has  been  determined  that  a 
jury  can  be  directed  to  return  a  ver- 
dict, upon  the  oral  testimony  of  wit- 
nesses, in  favor  of  a  party  who  has  the 
burden  of  proving  the  facts  to  which 
tiiey  have  testified.  This  direction  [of 
a  verdict]  was  erroneous  and  the  ex- 
^^eption  must  be  sustained."    Giles  v. 


Giles  (1910)  204  Mass.  383,  90  N.  E. 
896,  supra. 

In  this  connection  it  is  of  interest 
to  refer  to  an  early  Massachusetts  case 
on  this  subject.  In  Harding  v.  Brooks 
(1827)  5  Pick.  244,  where  the  defend- 
ant in  slander  proved  by  a  witness  a 
statement  of  the  plaintiff  which  jus- 
tified the  words  used  by  the  defendant, 
the  court,  in  nevertheless  sustaining 
a'  verdict  for  the:  plaintiff,  said :  "The 
general  rule  is,  that  when  a  fact  is 
sworn  to  by  a  witness  of  fair  f ame«  and 
who  is  uncontradicted  by  other  testi- 
mony, or  any  circumstances  in  which 
he  may  stand,  the  jury  are  not  at  lib- 
erty to  disregard  his  testimony.  The 
rule,  and  an  exception  to  it,  are  laid 
down  in  the  case  of  Wait  v.  M'Neil 
(1811)  7  Mass.  261.  We  l^ink  a  quali- 
fication oi  the  rule  may  grow  out  of 
the  nature  or  subject-matter  of  the  tes- 
timony. If  it  relate  to  declarations  or 
conversations  happening  some  time  be- 
fore the  witness  is  called  to  testify, 
and  the  precise  words  are  important 
to  the  point  in  issue,  and  the  witness, 
though  confident,  is  not  positive  in  his 
testimony^  the  jury  are  at  liberty  to 
refuse  such  entire  credit  as  may  be 
necessary  to  satisfy  them  that  the 
words  in  question  are  fully  proved." 

The  same  rule  is  laid  down  in  Mary- 
land. Thus:  "The  sufficiency  of  evi- 
dence to  satisfy  a  jury,  or  the  circum- 
stance that  it  is  all  on  one  side,  does 
not  authorize  the  court  to  direct  the 
jury  that  it  proves  the  fact.  They 
have  the  power  to  refuse  their  credit, 
and  no  action  of  the  court  should  con- 
trol the  exercise  of  their  admitted 
right  to  weigh  the  credibility  of  evi- 
dence." Charleston  Ins.  &  T.  Co.  v. 
Comer  (1844)  2  Gill,  410. 

In  William  J.  Lemp  Brewing  Co.  v. 
Mantz  (1913)  120  Md.  176,  87  Atl.  814, 
the  court,  in  reversing  a  judgment  for 
the  defendant  on  other  grounds,  said 
that  with  the  burden  "on  the  plaintiff, 
the  claimant,  the  case  at  bar  could  not, 
at  the  instance  of  the  plaintiff,  have 
been  withdrawn  from  the  jur>',  for  al- 
though the  evidence  adduced  by  the 
plaintiff  was  practically  uncontradict- 
ed, the  rule  in  this  state  is  that  the 
court  cannot  assume  the  existence  of 
facts  and  take  away  from  the  jury  the 
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finding  of  the  same.  In  the  case  of 
Calvert  Bank  v.  Katz  (1905)  102  Md. 
56,  61  Atl.  411,  the  court  said :  'Doubt- 
less the  jury  would  have  found  these 
facts  according  to  the  testimony,  but 
the  sufficiency  of  the  evidence  to  satis- 
fy the  jury,  or  the  circumstance  that 
it  was  all  on  one  side,  does  not  author- 
ize the  court  to  direct  the  jury  that 
it  proves  a  fact.'" 

The  definite  ruje  that  the  credibil- 
ity of  witnesses  is  for  the  jury  is  sup- 
ported in  Pennsylvania  by  the  great 
weight  of  authority.  West  Branch 
Bank  v.  Donaldson  (1847)  6  Pa.  179; 
Reel  V.  Elder  (1869)  62  Pa.  308,  1  Am. 
Rep.  414;  Grambs  v.  Lynch  (1884)  4 
Pennyp.  243;  Lehigh  Coal  &  Nav.  Co. 
V.  Evans  (1896)  176  Pa.  28,  34  Atl. 
999;  Lautner  v.  Kann  (1898)  184  Pa. 
334,  39  Atl.  55;  Bartlett  v.  Rothschild 
(1906)  214  Pa.  421,  63  Atl.  1030;  Car- 
ter  V.  Henderson  &  Co.  (1909)  224  Pa, 
319,  73  Atl.  554;  Newman  v.  Romanelli 
(1914)  244  Pa.  147,  90  Atl.  556;  Nydes 
V.  Royal  Neighbors  (1917)  256  Pa.  381, 
100  Atl.  944 ;  McGlinn  Distilling  Co.  v. 
Dervin  (1918)  260  Pa.  414,  103  Atl. 
872. 

In  West  Branch  Bank  v.  Donaldson 
(1847)  6  Pa.  179,  supra,  the  court  said: 
"The  principal  exception  to  the  charge 
is  the  submission  to  the  jury  of  a 
question  of  fact,  the  evidence  of  which 
is  said  to  be  all  on  one  side.  But  the 
jury  were  to  judge  of  the  credibility 
of  the  witnesses,  and  might  possibly 
have  disbelieved  every  word  of  their 
testimony;  in  which  event  it  would 
have  been  their  duty  to  find  against  the 
parties  who  were  to  maintain  the  af- 
firmative of  the  issue," 

"However  clear  and  indisputable 
may  be  the  proof  when  it  depends  upon 
oral  testimony,  it  is  nevertheless  the 
province  of  the  jury  to  decide,  under 
instructions  from  the  court,  as  to  the 
law  applicable  to  the  facts,  and  subject 
to  the  salutary  power  of  the  court  to 
award  a  new  trial  if  they  should  deem 
the  verdict  contrary  to  the  weight  of 
the  evidence."  Reel  v.  Eider  (1869) 
62  Pa.   308,   1    Am.   Rep.  414,   supra. 

"The  credibility  of  a  witness  is  for 
the  jury,  and  they  are  not  bound  to 
accept  his  statements  because  he  is 
unimpeached   and   uncontradicted   by 


other  witnesses.  He  may  impeach  and 
contradict  himself  on  the  witness 
stand,  or  the  jury  may  believe  that  he 
is  honestly  mistaken.  His  manner,  the 
motive  or  bias,  the  inherent  improb- 
ability of  his  story,  or  the  want  of 
accurate  recollection,  may  discredit 
his  testiniony  and  justify  a  jury  in 
disregarding  it  altogether.  The  ques- 
tion is  for  the  jury,  and  not  for  the 
court."  Lautner  v.  Kann  (1898)  184 
Pa.  334,  39  Atl.  55,  supra. 

In  reversing  a  judgment  for  the 
plaintiff  upon  a  directed  verdict  the 
court  said:  "Where  plaintiff's  claim 
rests  upon  oral  testimony,  the  cred- 
ibility of  the  witnesses  is  always  a 
matter  to  be  passed  on  by  the  jury, 
and  the  court  cannot  relieve  them  of 
it."  Bartlett  v.  Rothschild  (1906)  214 
Pa.  421,  63  Atl.  1030,  supra. 

"Where  the  proof  in  support  of  a 
plaintiff's  claim  is  by  oral  testimony, 
it  is  the  province  of  the  jury  to  decide 
under  instructions  by  the  court" 
Newman  v.  Romanelli  (1914)  244  Pa. 
147,  90  Atl.  556,  supra. 

But  in  Lonzer  v.  Lehigh  Valley  R. 
iCo.  (1900)  196  Pa.  610,  46  Atl.  937,  8 
<Am.  Neg.  Rep.  335,  the  court  set  aside 
a  verdict  for  the  plaintiff  where  the 
jury  had  disregarded  testimony  of  the 
defendant's  employees  to  the  effect 
that  a  killed  employee  knew  of  a  cer- 
tain notice,  and  that  the  same  had  been 
duly  posted,  and  said :  "When  the  tes- 
timony is  not  in  itself  improbable,  is 
not  at  variance  with  any  proved  or  ad- 
mitted facts,  or  with  ordinary  expe- 
rience, and  comes  from  witnesses 
whose  candor  there  is  no  apparent 
ground  for  doubting,  the  jury  is  not  at 
liberty  to  indulge  in  a  capricious  dis- 
belief. If  they  do  so,  it  is  the  duty 
of  the  court  to  set  the  verdict  aside." 

And  it  was  held  in  another  case, 
where  there  was  suggestive  if  not  cor- 
roborating written  evidence,  and  the 
uncontradicted,  unimpeached  testi- 
mony of  disinterested  witnesses  for 
the  defendant's  defense  was  that  the 
negligence  claimed  was  that  of  an 
independent  contractor,  that  the  jury 
would  not  be  permitted  capriciously  to 
disbelieve  their  testimony.  Walters  v. 
American  Bridge  Co.  (1902)  234  Pa. 
7,  82  Atl.  1103,  where  judgment  for 
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the  defendant  was  ordered  notwith- 
standinsr  a*  verdict  for  the  plaintiff. 

In  Missouri  some  of  the  cases  lay 
down  the  risid  rule»  but  the  result  of 
the  matter  seems  in  doubt.  It  was  held 
in  Bryan  v.  Wear  (1835)  4  Mo.  106, 
that  it  was  error  for  the  court  to  tell 
the  jury  they  must  believe  witnesses* 
uncontradicted  testimony.  In  Gannon 
V.  Laclede  Gasliffht  Co.  (1898)  145  Mo. 
502,  43  L.R.A.  505,  46  S.  W.  968,  47  S. 
W.  907,  it  was  held  that  where  the 
plaintiff  makes  out  a  prima  facie  case 
in  negrliffence,  and  the  defendant  puts 
in  a  defense  of  uncontradicted  testi- 
mony, sufficient  if  true,  the  plaintiff  is. 
entitled  to  have  the  case  sent  to  the 
jury. 

In  Staehlin  v.  Major  (1917)  —  Mo. 
App,  — ,  199  S.  W.  427,  it  was  said 
iprhere  the  ''al  legations  of  the  petition 
"were  denied  by  the  answer,  and  th0 
burden  of  proof  rested  upon  plaintiff, 
who,  to  make  out  his  case,  relied  upon 
oral  testimony  not  admitted  to  be 
true,"  that  the  trial  court  was  without 
**power  to  peremptorily  direct  a  verdict 
in  favor  of  the  party  havinsr  the  bur* 
den  of  proof  is  a  rule  of  decision  firm- 
ly established  in  this  state.  Such  has 
been  the  law  of  this  state  sin<;e  the 
decision  of  the  supreme  court  in  the 
early  case  of  Bryan  v.  Wear,  supra/' 

But  in  Reichenbacfa  v.  Ellerbe 
C1898)  115  Mo.  588,  22  S.  W.  578,  it 
viras  held  that  a  jury  had  no  risrht  to 
disregard  the  uncontradicted  evidence 
of  the  defendant's  witness.  And  the  ex* 
istence  of  the  double  rule  seems  recog* 
nized  in  Hammett  v.  Wabash  R.  Co. 
(1908)  128  Mo.  App.  1, 106  S.  W.  1106, 
^¥here  the  court  said,  in  affirming  a 
judgment  for  the  plaintiff  after  trial 
by  the  court :  "The  question  was  one 
for  the  court,  sitting  as  a  jur>%  whose 
duty  it  was  to  weigh  the  testimony  and 
to  pass  upon  the  credibility  of  the  wit- 
nesses, but  in  doing  so  had  no  right  to 
arbitrarily  reject  competent  and  cred« 
ible  evidence.  We  are  justified  in  pre- 
suming that  the  court,  in  weighing  the 
testimony,  was  not  satisfied  that  the 
evidence  of  the  [defendant's]  witness 
Loomis,  which  was  mainly  a  detail  of 
ivhat  was  contained  in  certain  memo- 
mndums,  was  accurate  and  was  of  such 
a  reliable  character  as  ought  to  pre- 


vail against  plaintiff  prinia  {acie  case. 
Besides,  the  court  may  not  have  given 
full  credit  to  the  said  witness,  as  he 
was  somewhat  contradictory  in  his 
statements.  It  is  held  in  Adams  Coun- 
ty Bank  v.  Hainline  <1896)  67  Mo.  App. 
483 :  In  a  case  where  the  evidence  so 
far  as  appears  by  the  record  to  be  un- 
contradicted,  and  the  trial  court  re- 
fuses the  peremptory  instructions,  the 
appellate  couirt  will  assume  that  the 
trial  court  saw  something  in  the  man- 
ner of  the  witnesses  to  impair  their 
testimony,  and  wijil  not  interfere  with 
the  verdict.' '' 

in  Baird  v.  Wilks  (1920)  —  Mo. 
App.  — ,  218  S.  W.  918,  in  affirming  & 
judgment  upon  a  verdict  for  the  de- 
fendant, the  court  said:  "Where 
plaintiff's  right  to  recover  is  put  in 
issue,  and  the  evidence  in  his  favor 
comes  from  interested  witnesses,  and 
leaves  a  well-grounded  suspicion  as 
to  its  truthfulness,  or  is  such  that  the 
jury  has  a  right  to  say  that  it  is  in- 
herently weak  or  improbable,  then  the 
jury  has  a  right  to  disbelieve  and  re- 
ject such  evidence  and  find  for  defend- 
ant. In  so  holding  we  do  not  go  as  far 
in  upholding  the  right  of  a  jury  to 
disbelieve  and  reject  uncontradicted 
evidence  as  have  the  courts  in  some  of 
the  cases  cited." 

IV,  Canes  favoring  nncontradieiM  testi- 
mony, 

a.  In  general. 

There  are  many  cases  illustrating 
the  principle  that  the  triers  of  facts, 
whether  court  or  jury,  have  no  right 
arbitrarily  to  reject  the  uncontradict- 
ed testimony  of  a  witness.  This  has 
been  held  in  cases  where  the  court  was 
the  trier  of  facts.  United  States  v.  53 
Boxes  of  Havana  Sugar  (1870)  2  Bond, 
346,  Fed.  Cas.  No.  15,098;  Peter  v. 
Wright  (1855)  6  Ind.  183;  Lussee  v. 
Hays  (1870)  22  La.  Ann.  307;  Second 
Nat.  Bank  v.  Donald  (1894)  56  Minn. 
491,  58  N.  W.  269;  Newton  v.  Pope 
(1823)  1  Cow.  (N.  Y.)  109;  Spring  v. 
Millington  (1904)  44  Misc.  624,  90  N. 
Y.  Supp.  152;  Miller's  Will  (1907)  49 
Or.  452,  124  Am.  St.  Rep.  1051,  90  Pac. 
1002,  14  Ann.  Cas.  277. 

In  Dolhounde  v.  Lemoine  (1880)  32 
La.  Ann.  251,  which  is  not  clearly  re- 
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ported,  the  court  declined  to  disregard 
testimony  of  highly  improbable  or  ec- 
centric conduct. 

In  Newton  v.  Pope  (1823)  1  Cow. 
(N.  Y.)  109,  supra,  the  court  said,  in 
reversing  a  judgment  for  the  plaintiff 
in  an  action  for  injuring  the  plaintiff's 
horse  in  driving  him:  '*The  justice 
had  no  right,  entirely  and  arbitrarily, 
to  disregard  the  testimony  of  two  un- 
impeached  witnesses,  on  the  ground 
'that  he  was  satisfied  that  they  were 
biased  in  fayor  of  the  defendant/ 
There  was  no  attempt  to  impeach 
their  characters.  The  facts  sworn  to 
b^  them  were  not  contradicted  by  any 
other  witnesses,  either  directly  or  in- 
directly; nor  was  there  any  intrinsic 
improbability  in  the  narration  given 
by  them.  It  is  difficult  to  establish  a 
rule  which  shall  regulate  and  limit  the 
discretion  of  a  court  or  jury,  in  the 
degree  of  credit  to  be  given  to  the  tes- 
timony of  different  witnesses.  Much 
must  depend  on  the  particular  circum- 
stances of  the  case.  But  there  is  no 
difficulty  in  saying  that  where  (as  in 
this  case)  the  witness  is  unimpeached, 
the  facts  sworn  to  by  him,  uncontra- 
dicted, either  directly  or  indirectly  by 
other  witnesses,  and  there  is  no  intrin- 
sic improbabili^  in  the  relation  given 
by  him,  neither  a  court  nor  jury  can, 
in  the  exercise  of  a  sound  discretion, 
disregard  his  testimony.  It  is  no  less 
the  duty  of  a  court  than  of  a  jury  to 
decide  according  to  evidence.  But  it  is 
mockery  to  talk  of  evidence  if  it  is 
discretionary  with  the  tribunal  to 
which  it  is  addressed  to  disregard  it, 
upon  the  vague  suggestion,  unsupport- 
ed by  proof,  of  the  bias  of  the  witness." 

In  Peter  V.  Wright  (1855)  6  Ind.  183, 
supra,  the  court  said,  in  reversing  a 
decree  whch  dismissed  a  bill  in  chan- 
cery: "To  justify  the  rejection  of  evi- 
dence, it  must  be  either  contradicted, 
or  improbable  in  itself,  or  obnoxious 
according  to  some  established  legal 
mode  of  testing  truth." 

In  Lussee  v.  Hays  (1870)  22  La. 
Ann.  307,  supra,  the  appellate  court  re- 
versed a  judgment  for  the  defendant, 
as  it  declined  to  ''ignore  the  positive 
sworn  statements  of  five  witnesses 
whose  veracity  has  not  been  im- 
peached." 


In  a  garnishee  case,  where  there  waa 
written  corroborating  evidence  to  the 
disregarded,  uncontradicted  testimony 
of  the  defendant  and  the  claimant,  the 
court,  in  reversing,  said :  "The  plain- 
tiff does  not  claim  that,  if  the  facta 
were  as  thus  testi^ed  to,  this  money 
would  be  defendant's,  and  not  Ma- 
graw's;  but  its  contention  is  that  the 
court  was  not  bound  to  accept  the  tes- 
timony of  defendant  and  Magraw  as 
true,  although  there  was  no  direct  evi- 
dence contradicting  it;  that  it  con- 
tained such  inherent  improbabilities 
as  to  furnish  a  reasonable  ground  for 
concluding  that  it  was  not  true.  While 
recognizing  the  correctness  of  the 
general  rule  invoked,  and  the  propriety 
of  its  liberal  application,  especially 
in  cases  of  alleged  frauds,  yet  it  must 
be  remembered  that  in  all  cases  the 
positive  testimony  of  an  otherwise  un- 
impeached witness  can  only  be  disre- 
garded when  its  improbability  or  in- 
consistency furnishes  a  reasonable 
ground  for  doing  so,  and  this  improb- 
ability or  inconsistency  must  appear 
from  facts  and  ciixumstances  dis- 
elosed  by  the  evidence  in  the  case.  It 
cannot  be  arbitrarily  disregarded  by 
either  court  or  jury,  for  reasons  rest- 
ing wholly  in  their  own  minds,  and  not 
based  upon  anjrthing  appearing  on  the 
trial."  Second  Nat  Bank  t.  Donald 
(1894)  56  Minn.  491,  58  N.  W.  269,  su- 
pra. See  also  the  quotation  from  Mil- 
ler's Will  (1907)  49  Or.  462,  124  Am. 
St.  Rep.  1051,  90  Pac.  1002,  14  Ann, 
Cas.  277,  supra,  I. 

In  Spring  v.  Millington  (1904)  44 
Misc.  624,  90  N.  Y.  Supp.  152,  supra, 
the  court  reversed  a  justice's  judsr- 
ment  for  the  plaintiff,  suing  for  bal- 
ance due  on  a  contract  for  work  done, 
for  the  reason  that  the  justice  abso- 
lutely overlooked  the  uncontradicted 
testimony  of  the  defendant  and  his 
witness  that  the  work  was  improperly 
done. 

In  Moyle  v.  Hocking  (1897)  10  Colo. 
App.  446,  51  Pac.  588,  the  court,  in  a 
case  tried  without  a  jur}%  reversed  a 
judgment  for  the  defendant  where  the 
only  evidence  produced  was  that  of  a 
witness  for  the  plaintiff,  who  testified 
to  a  contract  and  its  performance. 

So  the  jury  has  nd  right  arbitrarily^ 


ANNO— DISREGARDING  UNGONTRADICTED  TESTIMONY.       811 


to  reject  the  uncontradicted  testimony 
of  a  witness. 

Arkansas. — ^St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Ramsey  (1910)  96  Ark.  37,  131 
S.  W.  44,  Ann.  Gas.  1912B,  383;  St. 
LfOuis,  I.  M.  &  S.  R.  Co.  v.  Humbert 
(1911)   101  Ark.  532,  141  S.  W.  1122. 

California*  —  Hayward  v.  Rogers 
(1882)  62  CaL  348  (approving  instruc* 
tion). 

Colorado. — Colorado  &  S.  R.  Co.  ▼» 
Thomas  (1905)  33  Colo.  517,  70  L.R.A. 
681,  81  Pac.  801,  3  Ann.  Cas.  700,  18 
Am.  Neg.  Rep.  316. 

Flmida.— Levy  v.  Cox  (1886)  22  Fla. 
646. 

CSeorgia* — ^Western  &  A.  R.  Co.  v. 
Reason  (1900)  112  Ga.  553,  37  S.  E. 
863. 

Illinois.  —  Mitchell  v.  Brewster 
(1862)  28  111.  163. 

Iowa.  —  Sleeper  v.  Des  Moines 
(1903)  —  Iowa,  — ,  93  N.  W.  585; 
White  V.  Hatton  (1907)  —  Iowa,  — , 
113  N.  W.  830   (as  stating  the  rule). 

Kentucky.  —  Barkley  v.  Bradford 
ri896)  100  Ky.  804,  88  S.  W.  432. 

Minnesota. — Daly  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1890)  48  Minn.  319,  45 
N.  W.  611;  Campbell  ▼.  Canadian 
Northern  R.  Co.  (1914)  124  Minn.  245, 
144  N.  W.  772  (as  stating  the  rule). 

Mississippi. — Mobile,  J.  &  K.  C.  R. 
Co.  V.  Jackson  (1908)  92  Miss.  517,  46 
So.  142. 

Missouri  —  Reichenbach  v.  Ellerbe 
(1893)  115  Mo.  588,  22  S.  W.  573. 

Montana.— Boe  v.  Lynch  (1897)  20 
Mont.  80,  49  Pac.  381  (possibly  to  be 
classed  as  "undisputed''  testimony). 

Nebraska* — Dunbier  v.  Day  (1882) 
12  Neb.  596,  41  Am.  Rep.  772,  12  N,  W. 
109. 

New  Yorkd — ^Algeo  v.  Duncan  (1868) 
89  N.  Y.  313;  POTTS  v.  Pabdee  (report- 
ed herewith)  ante,  785;  Mackey  v. 
New  York  C.  R.  Co.  (1868)  27  Barb. 
528;  Cunningham  v.  Gans  (1894)  79 
Hun,  484,  29  N.  Y.  Supp.  979 ;  Mahon  v. 
Dime  Sav.  Bank  (1904)  92  App.  Div. 
606,  87  N.  Y.  Supp.  268;  Kelly  v.  Sau- 
gertiea  (1906)  110  App.  Div.  561,  97 
N.  Y.  Supp.  177. 

Oregon.  —  Edwards  v.  Mt.  Hood 
Constr.  Co.  (1913)  64  Or.  308, 130  Pac. 
49. 


South  Carolina. — Wise  v.  Freshley 

(1892)  14  S.  C.  L.  (3  M'Cord)  547. 
Tennessee.  —   Sweany   v.   Bledsoe 

(1848)  8  Humph.  612. 

Canada. — Victor  Mfg.  Co.  v.  Regina 
Trading  Co.  (1913)  6  Sask.  L.  R.  302. 

This  rule  has  illustration  where  the 
jury  disregarded  the  uncontradicted 
testimony  of  witnesses  for  the  plaintiff. 
Levy  V,  Cox  (1886)  22  Fla.  546;  Sleep- 
er V.  Des  Moines  (1903)  —  Iowa,  — , 
93  N.  W.  585;  Boe  v.  Lynch  (1897)  20 
Mont  80,  49  Pac.  381 ;  Dunbier  v.  Day 
(1882)  12  Neb.  596,  41  Am.  Rep.  772, 
12  N.  W.  109;  Sweany  v.  Bledsoe 
(1841)  8  Humph.  (Tenn.)  612. 

Also  where  the  jury  disregarded  the 
uncontradicted  testimony  of  witnesses 
for  the  defendant. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Ramsey  (1910)  96  Ark.  37,  131 
S.  W.  44,  Ann.  Cas.  1912B,  383;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Humbert 
(1911)   101  Ark.  532,  142  S.  W.  1122. 

Colorado. — Colorado  &  S.  R.  Co.  v. 
Thomas  (1905)  33  Colo.  517,  70  L.R.A. 
681,  81  Pac.  801,  3  Ann,  Cas.  700,  18 
Am.  Neg.  Rep.  316. 

Georgia. — Western  &  A.  R.  Co.  v. 
Reason  (1900)  112  Ga.  553,  37  S.  E. 
863. 

Illinois  —  Mitchell  y.  Brewster 
(1862)  28  111.  163. 

Minnesota. — Daly  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1890)  43  Minn.  319,  45 
N.  W.  611. 

Mississippi. — Mobile,  J.  &  K.  C:  R. 
Co.  V.  Jackson  1908)  92  Miss.  517, 
46  So.  142. 

Missonri. — Reichenbach  v.  Bllerfoe 

(1893)  115  Mo.  588,  22  S.  W.  573. 
New  York.— ^Algeo  v.  Duncan  (1868) 

89  N.  Y.  318 ;  Potts  v.  Parobb  (report- 
ed herewith)  ante,  786;  MAckey  v. 
New  York  C.  R.  Co.  (1858)  27  Barb. 
628;  Cunningham  v.  Gans  (1894)  79 
Hun,  434,  29  N.  Y.  Supp.  979;  Mahon 
V.  Dime  Sav.  Bank  (1904)  92  App.  Div. 
506,  87  N.  Y.  Supp.  258 ;  Kelly  v.  Sau- 
gerties  (1906)  110  App.  Div.  561,  97 
N.  Y.  Supp.  177. 

Canada. — ^Victor  Mfg.  Co.  v.  Regina 
Trading  Co.  (1913)  6  Sask.  L.  R.  302. 

In  Levy  v.  Cox  (1886)  22  Fla.  546, 
supra,  ejectment,  the  court  reversed  a 
judgment  for  the  defendant,  stating 
that   "the  jpry,   it   is  true,   are   the 
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judges  of  the  evidence,  but  when  a 
plaintiff  makes  out  a  plain  and  uncon- 
tradicted case,  and  his  witnesses  are 
unimpeached,  they  have  no  right  to 
disregard  the  evidence." 

In  Mitchell  v.  Brewster  (1862)  28 
HL  163,  the  court,  in  reversing  a  judg- 
ment for  the  plaintiff,  said  of  a  witness 
for  the  defendant:  "The  only  question 
would  seem  to  be,  was  the  jury  justified 
in  disregarding  the  testimony  of  this 
witness?  He  was  not  impeached  in 
the  least,  in  any  way,  so  far  as  this 
record  shows.  Indeed,  there  is  no 
Intimation  that  he  is  not  a  truthful 
man.  Can  a  jury,  from  mere  caprice, 
entirely  disregard  the  testimony  of  a 
witness  unimpeached  in  any  way? 
This  they  cannot  lawfully  do,  although 
they  are  the  judges  of  the  credibility 
of  witnesses.  They  must  judge  of 
that  fact,  as  of  any  other  in  the  case, 
from  evidence.  They  cannot  disregard 
the  testimony  of  a  witness  without 
some  cause.  They  must  have  some 
grounds  for  disbelieving  him  before 
they  are  authorized  to  do  so.  They 
must  exercise  their  judgment,  and  not 
their  will,  when  passing  upon  the 
credibility  of  a  witness." 

In  Card  v.  Fowler  (1899)  120  Mich. 
646,  79  N.  W.  925,  the  court  thought 
the  trial  court  ought  to  have  given  the 
following  requested  charge :  "You  are 
instructed  that  the  uncontroverted  tes- 
timony of  a  credible  witness  ought  not 
to  be  lightly  disregarded,  and  you  have 
no  right  to  substitute  a  fanciful  hy- 
pothesis to  account  for  facts  which  are 
explained  by  direct  testimony.  Your 
verdict  should  be  based  on  the  evi- 
dence, and  that  alone;  and  it  is  the 
duty  of  the  jury  to  harmonize  all  prov- 
en facts,  if  possible,  with  the  condi- 
tions found  surrounding  the  case,  and 
the  circumstances  proven  to  have  ex- 
isted at  the  time  of  the  occurrence." 

In  Campbell  v.  Canadian  Northern 
R.  Co.  (1914)  124  Minn.  245,  144  N.  W. 
772,  the  court  said:  "The  discretion 
of  the  jury  in  the  matter  of  credibility 
does  not,  however,  warrant  the  disre- 
gard of  the  positive  testimony  of  an 
unimpeached  witness,  unless  its  im- 
probability furnishes  a  reasonable 
ground  for  so  doing,  which  must  ap- 


pear from  the  facts  and  circumstances 
disclosed  by  the  evidence." 

1».  iUusirations, 

In  Sleeper  v.  Des  Moines  (1903)  — 
Iowa,  — ,  93  N.  W.  585,  the  court  af- 
firmed an  order  granting  a  new  trial 
after  a  verdict  for  the  defendant 
where  the  jury  had  disregarded  the 
uncontradicted  testimony  of  the  plain- 
tiff and  his  witnesses  as  to  the  nature 
and  extent  of  his  injury. 

Where  the  only  evidence  was  the  tes- 
timony of  the  plaintiff's  daughter  in 
favor  of  her  father,  and  the  jury  found 
for  the  defendant,  the  court  ordered  a 
new  trial.  Sweany  v.  Bledsoe  (1848) 
8  Humph.  (Tenn.)  612. 

Similarly,  in  Dunbier  v.  Day  (1882) 
12  Neb.  696,  41  Am.  Rep.  772,  12  N.  W. 
109,  the  court  reversed  a  judgment  for 
the  defendant  when  the  jury  disre- 
garded the  uncontradicted  evidence  of 
the  plaintiff,  his  wife  and  daughter, 
that  the  money  sued  for  was  in  his 
possession  after  he  had  entered  the 
defendant's  inn  as  a  guest. 

Where,  in  a  suit  on  a  benefit  insur- 
ance certificate,  the  uncontradicted 
evidence  shows  an  assessment  notice 
to  the  insured  and  his  failure  to  pay, 
thus  forfeiting  the  insurance,  a  ver- 
dict for  the  plaintiff  cannot  stand. 
Reichenbach  v.  Ellerbe  (1883)  115  Ma 
588,  22  S.  W.  573,  supra. 

Where  the  defendant  in  an  action 
on  a  promissory  note  proved  by  the 
uncontradicted  testimony  of  himself 
and  an  uncle  that  he  was  not  of  age 
when  the  note  was  made,  but  the  jury 
found  for  the  plaintiff,  a  new  tnal  was 
ordered.  Algeo  v.  Duncan  (1868)  39 
N.  Y.  313,  supra, 

Compare  cases  cited  infra,  V.  a,  2. 

In  Mackey  v.  New  York  C.  R.  Co. 
(1868)  27  Barb.  (N.  Y.)  528,  it  was 
held  that  the  jury  had  no  right  to 
disregard  the  uncontradicted  testi- 
mony of  a  witness  that  he  warned  the 
plaintiff's  intestate,  killed  at  a  railway 
crossing,  of  the  approach  of  the  train 
which  kiHed  him. 

Where  the  defense  to  a  check,  that 
it  was  given  for  a  gambling  loss,  was 
proved  without  contradiction  by  the 
defendant  and  a  disinterested  witness, 
it  was  held  not  necessary  to  send  the 
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case  to  the  jury,  and  their  verdict  for 
the  plaintiff  was  set  aside.  Cunning- 
ham V.  Gans  C1894)  79  Huu,  434,  29 
N.  Y.  Supp.  979. 

The  court  set  aside  a  verdict  for 
the  plaintiff  where  scales  at  first  in- 
accurate were  afterwards  moved  and 
tested  and  found  to  be  correct,  saying: 
"Even  if  the  jury  should  have  believed 
the  testimony  that  the  scales  were  un- 
true  while  they  were  located  in  front 
of  the  store  of  Gray,  they  are  not  au- 
thorized to  reject  the  testimony  of  the 
weight  after  the  scales  were  removed 
and  placed  where  they  were  after- 
wards legally  tested  and  found  to  be 
accurate."  Kelly  v.  Saugerties  (1906) 
110  App.  Div.  561,  97  N.  Y.  Supp.  177. 

In  Victor  Mfg.  Co.  v.  Regina  Trading 
Co.'  (1913)  6  Sask.  L.  R.  802,  it  was 
held  as  to  a  counterclaim  that  the  jury 
were  not  justified  in  disbelieving  the 
uncontradicted  evidence  of  the  defend- 
ant's witness. 

It  is  on  the  principle  that  the  jury 
may  not  disregard  uncontradicted  tes- 
timony that  the  court  in  such  cases 
has  been  sustained  in  ordering  the  re- 
sult. Kesterson  v.  Hays  (1919)  — 
Art  — ,  209  S.  W.  721 ;  Brown  v.  Peter- 
sen (1905)  25  App.  D.  C.  359,  4  Ann. 
Cas.  980;  Johnson  v.  Buffalo  Center 
State  Bank  (1907)  134  Iowa,  731,  112 
N.  W.  165  (verdict  directed  for  plain- 
tiff) ;  BouBBHAN  V.  Arnold  (reported 
herewith)  789;  McDermott  v.  Third 
Ave.  R.  Co.  (1887)  44  Hun  (N.  Y.)  107 
(case  dismissed  on  uncontradicted  tes- 
timony for  defendant) ;  Davis  v.  Hardy 
(1827)  6  Barn.  &  C.  225,  108  Eng.  Re- 
print, 486,  9  DowL  &  R.  380,  5  L.  J. 
K.  B.  91.  30  Revised  Rep.  306. 

The  court  was  sustained  in  taking 
from  the  jury  the  question  of  the  own- 
ership of  the  property  for  the  conver- 
sion of  which  the  plaintiff  claimed 
damages,  on  the  testimony  of  the 
plaintiff  and  three  other  witnesses, 
where  the  defendant  introduced  no 
testimony  on  that  issue,  but  attacked 
the  plaintiff's  credibility.  Kesterson 
V.  Hays  (Ark.)  supra. 

In  Johnson  v.  Buffalo  Center  State 
Bank  (1907)  134  Iowa,  731,  112  N.  W. 
165,  in  affirming  a  judgment  on  a  ver- 
dict directed  for  the  plaintiff,  the  court 
said:    "The  rule  in  this  state  seems  to 


be  that  where  the  evidence  in  favor  of 
the  party  having  the  burden  of  proof 
on  an  issue  is  in  no  way  contradicted 
or  its  credibility  affected  by  impeach- 
ment, the  court  may  assume  the  fact 
relied  upon  to  be  proven,  and  need  not 
submit  the  question  to  the  jury,  for  a 
verdict  against  such  evidence  would 
be  set  aside." 

In  affirming  a  judgment  entered 
upon  a  verdict  directed  by  the  court 
in  favor  of  a  claimant  of  property 
seized  under  an  execution,  the  court 
said :  ''Undoubtedly  the  case  was  not 
above  suspicion  as  to  some  under- 
standing between  Petersen  and  Hood: 
but  that  understanding  may  have  been 
entirely  proper  and  legitimate,  and  it 
has  long  since  been  well  established  in 
our  law  that  suspicion  is  not  proof  and 
cannot  be  allowed  to  take  the  place  of 
proof.  The  appellant's  contention 
would  require  that  every  case  of  un-- 
contradicted  and  unimpeached  testi- 
mony should  be  submitted  to  a  jury, 
when  there  is  no  countervailing  testi- 
mony. But  this  is  not  the  law.  The 
law  is  that  positive  testimony  uncon- 
tradicted, and  not  inherently  improb- 
able, is  prima  facie  evidence  of  the 
fact  which  it  seeks  to  establish,  and 
the  jury  is  not  at  liberty  to  disregard 
iV  Brown  v.  Petersen  (1905)  25  App. 
D.  C.  359,  4  Ann.  Cas.  980. 

In  Davis  v.  Hardy  (1827)  6  Barn. 
&  C.  225,  108  Eng.  Reprint,  436,  the 
court  approved  the  decision  of  the 
trial  court  in  ordering  a  nonsuit  in 
a  case  of  malicious  prosecution,  on 
the  uncontradicted  evidence  of  a  wit- 
ness for  the  defendant,  showing 
probable  cause.  Abbott,  Ch.  J.,  said: 
"Where  a  witness  is  unimpeached  in 
his  general  character,  and  uncon- 
tradicted by  testimony  on  the  other 
side,  and  there  is  no  want  of  proba- 
bility in  the  facts  which  he  relates,  I 
think  that  a  judge  is  not  bound  to 
leave  his  credit  to  the  jury,  but  to 
consider  the  facts  he  states  as  proved, 
and  to  act  upon  them ,  accordingly.'' 
Bayley,  J.,  said:  "If  there  is  nothing 
in  the  demeanor  of  a  witness,  or  in 
the  story  he  tells,  to  impeach  his  cred- 
it, and  he  is  not  contradicted  by  tes- 
timony on  the  other  side,  it  is  not  a 
case  for  a  jury  to  deliberate  upon.    If 
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the  case  had  been  submitted  to  the 
jury,  and  they  had  disbelieved  this 
witness,  I  think  that  we  should  have 
been  bound  to  send  the  case  down  to  a 
new  trial." 

F.  Vncontradieied  testimony  of  interest' 

ed  %titnea»es, 

a.  Cases  favoring  the  trier  of  facts, 
t.  In  general* 

There  are  many  cases  illustrating 
the  principle  that  the  testimony  of  an 
interested  witness,  though  uncontra- 
dicted, is  for  the  triers  of  facts, 
whether  court  or  jury,  who  are  not 
bound  thereby. 

2.  Court  as  trier  of  foots* 

This  principle  has  had  frequent 
illustration  where  the  court  was  the 
trier  of  the  facts. 

United  States.— The  Helen  R.  Cooper 
(1870)  7  Blatchf.  378,  Fed.  Cas.  No. 
6,834;  Re  Leslie  (1903)  119  Fed.  406; 
The  Dauntless  (1903)  121  Fed.  420, 
affirmed  in  (1904)  64  C.  C.  A.  243,  129 
Fed.  715;  United  States  v.  60  Barrels 
of  Wine  (1915)  225  Fed.  846  (inter- 
ested witnesses  contradicted  by  physi- 
cal facts). 

Alabama.— Sm3rth  v.  Oliver  (1867) 
31  Ala.  39. 

California. — Davis  v.  Judson  (1910) 
159  Cal.  121,  113  Pac.  147;  Calif ornia- 
Calaveras  Min.  Co.  v.  Walls  (1915) 
170  Cal.  285.  149  Pac.  595. 

District  of  Columbia. — ^Alescander  v. 
Blackman  (1906)  26  App.  D.  C.  641. 

Illinois.— Hester  v.  Frary  (1901)  99 
111.  App.  51. 

Iowa. — ^Bremer  v.  Haag  (1911)  161 
Iowa,  449,  131  N.  W.  667. 

Kentucky.  — .  Mutual  Mfg.  Co.  ▼. 
Charles  Moore  &  Co.  (1910)  137  Ky. 
130,  125  S.  W.  267. 

Minnesota. — Anderson  v.  Liljengrren 
(1892)  50  Minn.  3,  52  N.  W.  219;  Lang 
V.  Ferrant  (1893)  55  Minn.  415,  57  N. 
W.  140. 

Missouri. — Lovell  v.  Davis  (1892) 
52  Mo.  App.  342. 

New  Jersey. — Vreeland  v.  Vreeland 
(1891)  48  N.  J.  Eq.  56,  21  Atl.  627; 
Harris  v.  Barrett  (1909)  75  N.  J.  Eq. 
386,  72  Atl.  956. 

New  York. — See  infra,  d. 


South  Dakota. — ^Blount  v.  Medhery 
(1903)  16  S.  D.  562,  94  N.  W.  428. 

Washington.  —  Keene  v.  Behan 
(1905)  40  Wash.  605,  82  Pac.  884;  Gos- 
line  V.  Dryfoos  (1907)  45  Wash.  396, 
88  Pac.  634. 

Examples  may  be  given  in  the  case 
of  the  pilot,  or  the  master  and  pilot  of 
a  vessel  in  collision  (The  Dauntless 
(1903)  121  Fed.  420;  The  Helen  R. 
Cooper  (1870)  7  Blatchf.  378,  Fed. 
Cas.  No.  6,334) ;  of  a  bankrupt  in  bank- 
ruptcy proceedings  (Re  Leslie  (1903) 
1 19  Fed.  406)  ;  of  an  interested  wit- 
ness in  a  pi^nt  ease  (Alexander  v. 
Blackman  (1906)  26  App.  D.  C.  641); 
and,  in  equity  cases,  Smjrth  v.  Oliver 
(1857)  31  Ala.  39;  Vreeland  v.  Vree- 
land (1891)  48  N.  J.  Eq.  66,  21  Atl. 
627;  Harris  v.  Barrett  (1909)  75  N.  J. 
Eq.  386,  72  Atl.  966;  Keene  v.  Behan 
(1905)  40  Wash.  605,  82  Pac.  884. 

The  court  is  not  bound  to  hold  that 
a  father  contracted  to  ^ve  his  son 
certain  land  when  the  only  direct  tes- 
timony in  an  action  of  the  son  ajpainst 
the  father's  estate  is  that  of  the  son's 
wife.  All  the  circomstaaees  are  to  be 
considered.  Bremer  v.  Haag  (1911) 
161  Iowa,  449,  131  N.  W.  6OT. 

The  trial  court  is  not  required  to 
believe  the  uncontradicted  testimony 
of  the  defendant  that  he  was  an  infant. 
Levy  V.  Abramsohn  (1903)  89  Misc. 
781,  81  N.  Y.  Snpp.  344;  Waterman  v. 
Waterman  (1903)  42  Misc.  196,  86 
N.  y.  Supp.  377;  Lovell  v.  Davis 
(1892)  52  Mo.  App.  342. 

So,  as  to  the  uncontradicted  testi- 
mony of  the  defendants  and  their 
mother  to  the  same  effect.  Garbarsky 
v.  Simkin  (1901)  86  Misc.  195,  73  N.  Y. 
Supp.  199.  Compare  Alg:eo  v.  Duncan 
(1868)  39  N.  Y.  313,  supra,  IV.  b; 
Union  Bank  v.  Mandel  (1910)  1-39  App. 
Div.  684,  124  N.  Y.  Supp.  459,  infra, 
V.  d,  2. 

While  without  the  scope  of  this 
annotation,  it  may  be  noted  that  in  af- 
firming the  judgment,  where  the  ref- 
eree disregarded  the  plaintiff's  evi- 
dence of  value  of  hotel  furniture, 
etc.,  the  court  said:  ''Appellant  testi- 
fied that  the  property,  though  it  had 
been  in  use  in  a  hotel  from  one  to  five 
years,  was  worth  as  much  as  when 
new,  and  his  values  were  put  upon 
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that  basis.  The  evidence  was  clear,  to 
be  sure,  but  clearly  outside  the  realms 
of  all  reasonable  probabilities/'  Hour- 
da  V.  Jones  (1901)  110  Wis.  52,  85  N. 
W.  671. 

"The  court  or  jury  has  the  right,  in 
view  of  the  interest  of  the  witness,  to 
disregard  his  evidence,  as  not  entitled 
to  credit.  The  credibility  of  the  wit- 
ness in  such  a  case  is  to  be  determined 
by  the  comrt  or  jury."  Blount  v.  Med- 
bery  (1908)  16  S.  D.  662,  94  N.  W,  428. 

in  reversing  a  judgment  in  an  equi« 
table  action  the  court  said :  ''Respond- 
ent is  an  interested  party;  hence,  in 
weighing  the  testimony,  we  are  not 
compelled  to  accept  his  statennents,  if 
they  do  not  bear  the  stamp  of  credi- 
bility, even  though  uncontradicted." 
Keene  v.  Behan  (1905)  40  Wash.  505, 
82  Pac.  884. 

In  sustaining  a  judgment  for  the 
defendant  after  a  trial  by  the  court 
without  a  jury,  the  court  said :  "It  is 
a  well-established  principle  of  law  that 
neither  courts  nor  jurors  are  bound 
by  the  uncontradicted  testimony  of  an 
interested  party  when  such  testimony, 
upon  being  carefully  weighed,  does  not 
commend  itself  as  worthy  of  belief.  , 
If,  by  reason  of  improbable  and  incon- 
sistent statem.ents,  the  testimony  of 
an  interested  party  appears  to  be  lack- 
ing in  the  element  of  truthfulness, 
courts  and  jurors  m^ay,  in  their  discre- 
tion, reject  the  same."  Gosline  v.  Dry* 
foos  (1907)  45  Wash.  396,  88  Pac.  634. 
Quoted  in  J.  S.  Brown  &  Bros.  Mercan- 
tile Co.  V.  Sherrod  (1909)  53  Wash. 
132,  101  Pac.  481. 

In  Zimmerman  v.  Bannon  (1898)  101 
Wis,  407,  77  N.  W.  735,  where  the  wit- 
ness was  a  party,  the  court  said:  "A 
court  is  not  bound  to  accept  a  state- 
ment as  true  because  there  is  no  direct 
testimony  contradicting  it.  It  may  be 
inherently  improbable,  or  it  may  be 
impeached  by  the  attendant  circum- 
stances. Courts  are  never  bound  to 
accept  the  statement  of  a  witness 
which  is  against  all  reasonable  prob- 
ability." 

In  Alexander  v.  Blackman  (1906)  26 
App.  D.  C.  541  (a  patent  case),  the 
court  said  of  interested  witnesses: 
'''We  shall  follow  the  rule  laid  down 
by  this  court  in  Beals  v.  Finkenbiner 


(1897)  12  App.  D.  C.  28,  29:  In  weigh- 
ing testimony  we  are  not  bound  to  be- 
lieve a  particular  fact,  testified  to  by 
one  or  more  witnesses,  simply  because 
they  may  not  have  been  directly  cour 
tradicted  therein,  or  impeached  gen- 
erally by  evidence  tending  to  show  a 
want  of  reputation  for  veracity.  The 
inherent  probability  or  improbability 
of  such  a  fact  is  to  be  tested  by  the 
unquestioned  circumstances  that  sur- 
round the  main  transaction  or  occur- 
rence, as  well  as  "by  the  ordinary  laws 
that  govern  human  conduct."  Atlan- 
tic Works  V.  Brady  (1883)  X07  U-.  S. 
192,  208,  27  L.  ed.  438,  442,  2  Sup.  Ct. 
Rep.  226;  Telephone  Cases  (1888)  126 
U  S.  567,  21  L.  ed.  1000,  8  Sup.  Ct.  Rep. 
778.' " 

In  Harris  v.  Barrett  (1909)  75  N.  J. 
Eq.  386,  72  Atl.  956,  the  court  said: 
"The  sole  question  that  I  paused  to 
consider  after  the  trial  and  upon 
which  I  have  taken  the  briefs  of 
counsel,  is  whether,  in  view  of  the  fact 
that  Harris  and  Barrett  each  swore  to 
that  which  would  lead  to  a  contrary 
decision,  I  was  bound  to  take  their 
testimony  upon  points  which  the  de- 
fendant was  not  able  to  contradict.  I 
have  reached  the  conclusion  that  I  am 
not  so  bound.  Without  attempting  to 
formulate  a  doctrine,  I  find  that  a  trier 
of  facts  must  be  left  free  to  believe 
or  not  to  believe  testimony  which  is 
subject  to  question." 

d.  Jury. 

So  the  principle  has  been  often  ap- 
plied in  the  case  of  trial  by  jury. 

United  States.  —  Sonnentheil  v. 
Christian  Moerlein  Brewing  Co.  (1898)i 
172  U.  S.  402,  43  L.  ed.  493,  19  Sup.  Ct. 
Rep.  233 ;  Grand  Trunk  R.  Co.  v.  Cob- 
leigh  (1879)  24  C.  C.  A.  342,  51  U.  S. 
App.  15,  78  Fed.  784  (stating  the  rule) . 

Alabama. — Nelson  v.  Warren  (1890) 
93  Ala.  408,  8  So.  413. 

Arizona. — Lentz  v.  Landers  (1919) 
—  Ariz.  — ,  185  Pac.  821. 

Arkansas.— Skillern  v.  Baker  (1907) 
82  Ark.  86,  118  Am.  St.  Rep.  52,  100  S. 
W.  764,  12  Ann.  Cas.  243. 

California*  —  Sonoma  County  v.  Sto- 
fen  (1899)  125  Cal.  32,  57  Pac.  681. 

Iowa.— McKnight  v.  Parspns  (1907) 
136  Iowa,  390,  22  L.R.A.rN.S.)  718,  125 
Am.  St.  Rep.  265,  113  N.  W.  858,  15 
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Ann.  Cas.  665;  Meardon  v.  Iowa  City 
(1910)  148  Iowa,  12,  126  N.  W.  939. 

Kentucky. — Howard  v.  Louisville  R. 
Co.  (1907)  32  Ky.  L.  Rep.  309,  105  S. 
W.  932;  Wasioto  &  B.  Mountain  R.  Co. 
V.  Hall  (1916)  167  Ky.  819,  181  S.  W. 
629. 

Massachosetts. — Sullivan  v.  Old  Col- 
ony Street  R.  Co.  (1908)  200  Mass.  303, 
86  N.  E.  511;  O'Connell  v.  Casey 
(1910)  206  Mass.  520,  92  N.  E.  804. 

Michigan. — Green  v.  Detroit  United 
R.  Co.  (1920)  —  Mich.  — ,  177  N.  W. 
263. 

Minnesota.  —  Hawkins  v.  Sauby 
(1892)  48  Minn.  69,  50  N.  W.  1015. 

New  Jersey.  —  Schmidt  v.  Marconi 
Wireless  Teleg.  Co,  (1914)  86  N.  J.  L. 
183,  90  Atl.  1017,  Ann.  Cas.  1918B,  131. 

New  York.— See  infra,  d. 

Pennsylvania. — Prowattain  v.  Tin- 
dall  (1876)  80  Pa.  295;  Second  Nat. 
Bank  v.  Hoffman  (1911)  229  Pa.  429, 
78  Atl.  1002;  Colonial  Trust  Co.  v. 
Getz  (1905)  28  Pa.  Super.  Ct.  619. 

South  Dakota. — Blount  v.  Medbery 
(1903)  16  S.  D.  562,  94  N.  W.  428  (as 
stating  the  rule). 

Texas,    —    Heierman    v.    Robinson 

(1901)  26  Tex.  Civ.  App.  491,  63  S.  W. 
657 ;  Franklin  L.  Ins..  Co.  v.  Villeneuve 

(1902)  29  Tex.  Civ.  App.  128,  68  S.  W. 
203;  Burleson  v.  Tinnin  (1906)  —  Tex. 
Civ.  App.  — ,  100  S.  W.  350;  Gulf,  Ci 
&  S.  F.  R,  Co.  V.  Batte  (1908)  —  Tex; 
Civ.  App.  —  ,  107  S.  W.  632  (as  stating 
the  rule) ;  Dubinski  Electric  Works  v. 
J.  Lang  Electric  Co.  (1908)  —  Tex, 
Civ.  App.  — ,  111  S.  W.  169;  Sovereign 
Camp,  W.  W.  V.  Jackson  (1911)  —  Tex. 
Civ.  App.  — ,  138  S.  W.  1137;  First  Nat, 
Bank  v.  McWhorter  (1915)  —  Tex. 
Civ.  App.  — ,  179  S.  W.  1147. 

Wasiiington.  —  Keene  v.  Behan 
(1905)  40  Wash.  505,  82  Pac.  884;  Gos- 
line  V.  Dryfoos  (1907)  45  Wash.  396, 
88  Pac.  634  (as  stating  the  rule)  ;  Citi- 
zens Sav.  Bank  v.  Houtchens  (1911)  64 
Wash.  275,   116  Pac.  866. 

It  is  upon  the  same  principle  that 
it  is  held  to  be  error  to  direct  a  verdict 
for  "a  party  On  his  own  testimony, 
though  uncontradicted.  Moore  v.  Rob- 
inson (1903)  —  Tex.  Civ.  App.  — ,  75 
S.  W.  890.. 

In  Massachusetts  it  is  the  modern 
rule  that  the  jury  may  disbelieve  un- 


contradicted testimony;  a  fortiori,  the 
testimony  of  a  party.  Sullivan  v.  Old 
Colony  Street  R.  Co.  (1908)  200  Mass. 
303,  86  N.  E.  511;  O'Connell  v.  Casey 
(1910)  206  Mass.  520,  92  N.  E.  804. 

It  may  be  noted  that  in  Wait  v. 
M'Neii  (1911)  7  Mass.  261,  the  jury 
were  sustained  in  refusing  to  believe 
the  son  of  the  defendant,  who  was 
not  impeached. 

In  Sonnentheil  v.  Christian  Moerlein 
Brewing  Co.  (1898)  172  U.  S.  402,  48 
L.  ed.  493,  19  Sup.  Ct.  Rep.  233,  where 
the  jury  found  against  the  uncontra- 
dicted testimony  of  the  plaintiff's  wit- 
ness, the  court,  in  holding  it  proper  to 
submit  the  question  to  the  jury,  said: 
''While  the  jury  has  no  right  to  arbi- 
trarily disregard  the  positive  testi- 
mony of  unimpeached  and  uncontra- 
dicted witnesses  .  .  .  the  very 
courts  that  lay  down  this  rule  qualify 
it  by  saying  the  mere  fact  that  the 
witness  is  interested  in  the  result  of 
the  suit  is  deemed  sufficient  to  require 
the  credibility  of  his  testimony  to  be 
submitted  to  the  jury  as  a  question  of 
fact." 

In  a  negligence  case  the  court  said 
of  the  plaintiff:  "The  jury  were  not 
bound  to  accept  his  testimony,  even 
though  uncontradicted,  as  to  any  fact 
militating  against  his  own  prudence. 
A  jury  may  properly  reject  any  uncor- 
roborated statement  of  a  party  to  the 
action,  even  though  there  is  no  con- 
troverted testimony."  Grand  Trunk 
R.  Co.  V.  Cobleigh  (1897)  24  C.  C.  A. 
342,  51  U.  S.  App.  15,  78  Fed.  784. 

Where  the  trial  court  refused  to 
charge  that  "it  is  the  duty  of  the  jury 
to  believe  the  testimony  of  said  Nel- 
son [an  interested  party],  in  the  ab- 
sence of  evidence  or  facts  tending  to 
show  his  testimony  to  be  false,"  the 
appellate  court,  in  affirming,  said: 
"The  law  has  fixed  no  such  artificial 
standard  for  measuring  the  credibility 
of  oral  testimony.  The  mental  proc- 
esses by  which  we  believe,  or  refuse  to 
believe,  what  is  related  before  us,  are 
not  reducible  to  rules,  nor  are  they 
susceptible  of  exact  definition.'*  Nel- 
son V.  Warren  (1890)  93  Ala.  408,  8 
So.  413. 

In  Schmidt  v.  Marconi  Wireless 
Teleg.  Co.  (1914)  86  N.  J.  L.  183, 90  Atl. 
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3017,  Ann.  Cas.  1918B»  181,  the  court*  in 
reversing  a  judgment  where  the  trial 
court  had  directed  a  verdict  for  the 
defendant  upon  the  uncontradicted 
testimony  of  one  of  its  witnesses  who 
was  its  president  and  general  counsel, 
an  ex-governor  of  the  state,  of  the 
highest  character,  said:  'It  will 
hardly  do  to  say  that  the  character 
of  a  witness  is  the  determining  fac- 
tor upon  the  question  whether  the 
facts  testified  to  by  him  shall  be  de- 
termined by  the  court  or  by  the  jury. 
It  cannot  be  that  where  the  character 
of  the  witness  for  truth  and  veracity  is 
known  by  the  court  to  be  unimpeach- 
able, the  facts  sought  to  be  established 
by  his  testimony  are  to  be  determined 
by  the  court,  but  that  where,  in  the 
judgment  of  the  court',  the  witness  is 
not  entitled  to  full  faith  and  credit, 
the  facts  sought  to  be  proved  by  him 
must  be  determined  by  the  jury*  No 
such  rule  of  evidence  exists.  In 
every  case  where  the  issue  depends 
upon  the  determination  of  facts  the 
existence  of  which  is  not  admitted,  the 
jury,  and  not  the  court,  must  deter- 
mine them." 

In  Greene  v.  Sigua  Iron  Co.  (1896) 
31  C.  C.  A.  458,  88  Fed«  203,  it  was 
Baid:  "The  testimony  of  a  party  on  a 
material  issue  should  always  be  sub- 
mitted to  the  jury,  even  though  uncon- 
tradicted, if  his  adversary  so  request." 

In  reversing  a  case  where  a  verdict 
was  directed  for  the  plaintiff,  the  court 
said:  ''The  courts  of  this  state  have 
established  the  principle  that  a  case 
wholly  dependent  upon  the  uncorrob* 
orated  testimony  of  a  party  inter- 
ested in  the  litigation,  though  unop- 
posed by  other  witnesses,  is  for  the 
jury,  and  they  have  the  right  to  weiarh 
the  credibility  of  the  witness."  First 
Nat.  Bank  v.  McWhorter  (1915)  — 
Tex.  Civ.  App.  — ,  179  S.  W.  1147. 

In  Franklin  L.  Ins.  Co.  v.  Villeneuve 
(1902)  29  Tex.  Civ.  App.  128,  68  S.  W. 
203,  the  court  said:  "The  jury  were 
not  bound  to  believe  the  witness  Rose- 
berry,  though  not  contradicted,  as  to 
the  contestability  of  the  incontestable 
clause.  He  was  an  interested  witness, 
and  the  jury  could  consider  that  fact 
in  passing  upon  his  testimony,  and 
8  A.L.R.— 52 


give  it  such  credit  as  th6iy  deemed  it 
deserved." 

In  Leavitt  v.  Thurston  (1911)  38 
Utah»  361,  113  Pac.  17,  where  the  wit- 
ness was  a  party,  the  court,  thinking 
his  testimony  suspicious,  saidt  while 
reversing  a  judgment  against  him  ob 
other  grounds :  "While  a  jury  may  not 
arbitrarily  disbelieve  a  witness  and  re- 
ject  his  testimony,  neither  are  they 
bound  to  accept  a  fact  as  established 
merely  because  he  testifies  to  it, 
when  the  circumstances  render  its  ex- 
istence, or  the  testimony  of  the  wit^ 
ness,  improbable  or  doubtful." 

Illustrations. 

It  is  error  for  the  court  to  instruct 
the  jury  that  a  party's  (defendant's) 
evidence  must  be  disregarded  unless 
corroborated.  Prowattain  V.  Tindall 
(1876)  80  Pa.  295. 

The  court  on  a  second  trial  has  no 
right  to  order  a  nonsuit  because  the 
plaintiff's  testimony  is  different  from 
what  it  was  on  the  first  trial.  It  is 
for  the  jury  to  say  which  testimony 
was  correct.  Williams  v.  Delaware,  L. 
&  W.  R.  Co.  (1898)  155  N.  Y.  158,  49 
N.  E.  672. 

In  a  suit  by  a  county  against  its 
ex-treasurer  and  his  bondsmen  the 
jury  were  held  warranted  in  disbe- 
lieving the  suspicious  testimony  of  the 
defendant  and  his  wife,  that  he  had 
been  robbed  of  the  missing  money. 
Sonoma  County  v.  Stofen  (1899)  125 
Cal.  32,  57  Pac.  681. 

In  Hawkins  v.  Sanby  (1892)  48 
Minn.  69,  50  N.  W.  1015,  it  was  held 
that  the  denials  of  principal  and  agent 
that  the  agent  took  usury  by  the  prin- 
cipal's consent  might  be  disbelieved  by 
the  jury  when  the  circumstances  were 
not  free  from  suspicion. 

Where  the  indorser  of  a  note  claimed 
fraud,  it  was  held  that  a  bank  which 
offered  its  cashier  as  a  witness  to  show 
that  it  was  a  holder  in  due  course  was 
not  entitled  to  a  directed  verdict  on  his 
uncontradicted  testimony;  the  matter 
was  for  the  jury.  Second  Nat.  Bank 
V.  Hoffman  (1911)  229  Pa.  429,  78  AtL 
1002. 

Where  the  plaintiff,  her  daughter 
and  her  daughter-in-law  testified  as  to 
the  manner  of  a  street  car  accident, 
the  ear  starting  with  a  jerk,  nothing 
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being  said  to  the  conductor  or  motor- 
man  at  the  time,  and  the  jury  found  for 
the  defendant,  the  conductor  and  mo- 
torman  knowing  nothing  about  the 
accident,  and  testifying  that  the  car 
was  not  negligently  or  carelessly  start- 
ed at  the  point,  the  court  said,  inter 
alia:  "As  three  witnesses  testified  to 
the  fact  that  the  car  was  suddenly 
started  with  a  violent  jerk,  and  there 
was  no  direct  evidence  to  the  contrary, 
counsel  for  appellant  earnestly  insist 
that  the  verdict  was  palpably  against 
the  evidence.  In  trials  by  jury  it  does 
not  follow  that  because  one  or  more 
witnesses  testify  positively  concerning 
a  fact,  and  there  is  no  evidence  to  the 
contrary,  that  the  verdict  must  be 
flagrantly  against  the  evidence.  The 
number  of  witnesses  who  testify  to  a 
fact  is  not  necessarily  a  controlling 
feature  in  determining  its  truth,  nei- 
ther does  the  fact  that  their  evidence 
may  not  be  contradicted  by  word  of 
mouth  compel  its  acceptance  as  true. 
The  jury  have  the  right  to  disregard 
the  whole  or  any  part  of  the  testimony 
of  any  witness,  and  it  is  their  province 
to  give  such  weight  to  the  evidence  as, 
in  their  judgment  and  discretion,  it  is 
entitled  to."  Howard  v.  Louisville  R. 
Co.  (1907)  32  Ky.  L.  Rep.  309,  105  S. 
W.  932. 

The  jury  is  not  bound  to  believe  the 
testimony  of  interested  parties,  re- 
ceived without  objection,  as  to  conver- 
sations with  a  person  since  deceased. 
McCormick  v.  Kampmann  (1908)  102 
Tex.  215,  115  S.  W.  24. 

It  may  be  noted  that  in  Klason  v. 
Rieger  (1875)  22  Minn.  59,  it  was  held 
that,  the  defendant  having  testified 
without  contradiction  that  he  was  an 
infant,  the  jury  might  disregard  this, 
inasmuch  as  he  was  contradicted  on 
other  matters. 

It  may  also  be  noted  that  in  Barrett 
V.  Connecticut  Co.  (1911)  86  Conn. 
705,  81  Atl.  963,  where  the  plaintiff  in 
a  negligence  case  testified  that  she 
slipped  on  grease  on  a  car  rail,  the 
court  said:  "Under  our  rule  the  jury 
were  at  liberty  to  credit  the  uncorrob- 
orated testimony  of  the  plaintiff, 
even  though  it  seems  at  variance  with 
the  probabilities."  But  the  judgment 
for  the  plaintiff  was  reversed,  as  there 


was  not  a  preponderance  of  proof  that 
the  defendant  placed  the  grease  upon 
the  rail. 

h.  Cases  favoring   uncontradicted^  teali- 

mony, 

1,  In  general. 

There  are  other  cases  in  which  it 
was  held  that  the  triers  of  facts, 
whether  court  or  jury,  were  not  justi- 
fied in  disregarding  the  uncontradicted 
testimony  of  an  interested  witness. 

United  States.— United  States  v.  53 
Boxes  of  Havana  Sug^r  X1870)  2  Bond, 
346,  Fed.  Cas.  No.  15,098. 

Idaho.  —  Southwest  Nat.  Bank  v. 
Lindsley  (1916)  29  Idaho,  343, 158  Pac. 
1032  (jury). 

Illinois.— Larson  v.  Glos  (1908)  235 
111.  584,  85  N.  E.  926  (court) ;  Kelly 
v.  Jones  (reported  herewith)  ante, 792. 

Indiana. — Roe  v.  Cronkhite  (1876) 
55Ind.  183  (jury). 

Iowa. — Woodward  v.  Squires  (1874) 
39  Iowa,  435  (jury) ;  Pumphrey  v. 
Walker  (1887)  71  Iowa,  383,  32  N.  W. 
386  (jury). 

Minnesota. — Grover  v.  Bach  (1901) 
82  Minn.  299,  84  N.  W.  909  (jury) . 

New  Jersey. — Muirheid  v.  Smith 
(1882)  35  N.  J.  £q.  303  (court) ;  Coo- 
ley  V.  Barcroft  (1881)  43  N.  J.  L.  363 
(court) ;  Tracy  v.  Tracy  (1901)  62  N. 
J.  £q.  807,  48  Atl.  533  (court). 

New  York. — See  infra,  d. 

Oregon.  —  Miller's  Will  (1907)  49 
Or.  452,  124  Am.  St  Rep.  1051,  90  Pac. 
1002,  14  Ann.  Cas.  277. 

Texas.— McAfee  v.  Robertson  (1874) 
41  Tex.  355  (jury) ;  Beene  v.  Rotan 
Grocery  Co.  (1908)  50  Tex.  Civ.  App. 
448,  110  S.  W.  162  (court). 

On  the  same  principle  are  the  cases 
holding  that  the  trial  judge  had  power 
to  order  the  result. 

In  affirming  a  judgment  for  the 
plaintiff  on  a  directed  verdict,  refer- 
ring to  testimony  of  the  attorney  for 
the  plaintiff,  taken  by  deposition,  the 
court  said:  "The  jury  may  discredit 
the  testimony  of  an  interested  witness. 
But  it  is  not  an  absolute  rule,  applica- 
ble in  all  cases,  that  the  jury  may  dis- 
credit an  uncontradicted  witness  be* 
cause  he  is  interested,  or  in  the  employ 
of  an  interested  party.  .  .  .  The  rule 
invoked,  it  seems  to  us,  ought  not  to 
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be  applied  when  the  fact  testiiied  to  is 
one  which  the  opposing  party  is  able 
•  .  .  to  introduce  testimony  to  con- 
tradict, and  fails  to  do  so."  San  An- 
tonio V.  £.  H.  Rollins  ft  Sons  (1910) 
—  Tex.  Civ.  App.  — ,  127  S.  W.  1166. 

2.  Court  as  trier  of  facta. 

In  Larson  v.  Glos  (1908)  235  UL  584, 
85  N.  E.  926,  the  court  reversed  a  judg- 
ment based  on  a  master's  disregard  of 
the  testimony  of  an  interested  witness 
who  "was  not  contradicted  or  im- 
peached, and  the  facts  testified  to  were 
not  improbable  in  themselves  or  in 
connection  with  any  circumstances  in 
the  case/' 

In  Cooley  v.  Barcroft  (1881)  43  N.  J. 
L.  363,  it  was  held  that  a  justice  trying 
a  case  could  not  arbitrarily  reject  the 
uncontradicted  testimony  of  the  de- 
fendant. 

.  In  Tracy  v.  Tracy  (1901)  62  N.  J. 
£q.  807,  48  Atl.  533,  it  was  held  that 
the  court  in  an  equity  case  may  not 
arbitrarily  disregard  the  uncontra- 
dicted, unimpeached  testimony  of  the 
plaintiff,  not  inconsistent  nor  improb* 
able.  And  see  also  Kelly  v.  Jones 
(reported  herewith)  ante,  792. 

In  Beene  v.  Rotan  Grocery  Co. 
(1908)  50  Tex.  Civ.  App.  448, 110  S.  W. 
162,  it  was  held  that  the  court  trying 
the  case  without  a  jury  ought  not  to 
disregard  the  defendant's  uncontra- 
dicted evidence  of  fraud,  where  his 
answer,  charging  the  fraud,  was  filed 
months  before  trial,  and  the  persons 
charged  with  fraud  did  not  testify. 

"Interested  persons  are  by  our  law 
competent  witnesses,  and  their  testi- 
mony is  binding  on  the  court,  unless 
overcome  by  counter  testimony,  or  ir- 
reconcilable with  the  kno^^  facts  of 
the  case."  Marks  v.  New  Orleans  Cold 
Storage  Co.  (1901)  107  La.  172,  57 
L.R.A.  271,  90  Am.  St  Rep.  285,  31  So. 
671 

In  Harrigan  v.  GHcbrist  (1904)  121 
Wis.  388,  99  N.  W.  909,  an  equity  case, 
the  court  said :  "It  seems  that  in  set- 
ting  aside  Mr.  Owen's  evidence  as 
false,  the  court  overlooked  the  famil- 
iar rule  that  the  undisputed  reasonable 
evidence  of  one  witness,  though  a  par- 
ty interested,  should  be  given  control- 
ling weight  in  determining  a  question 
of  fact." 


3.  Jury, 

In  Southwest  Nat.  Bank  v.  Lindsley 
(1915)  29  Idaho^  843,  158  Pac.  1082, 
the  court  reversed  a  judgment  entered 
upon  a  verdict  for  the  defendant  on 
the  ground  that  the  jury,  misled  by 
passion  or  prejudice,  had  ignored  the 
uncontradicted  testimony  of  the  plain- 
tiff's president. 

Ih  Grover  v.  Bach  (1901)  82  Minn. 
299,  84  N.  W.  909,  the  court,  in  setting 
aside,  as  without  evidence  to  sustain 
it,  a  finding  of  the  jury  that  the  plain- 
tiff was  not  the  owner  at  a  certain  date 
of  the  note  sued  on,  said  as  to  his  tes- 
timony :  'There  is  nothing  in  his  tes- 
timony to  suggest  that  It  was  not  en- 
titled to  full  credence,  or  to  justify  its 
rejection  as  untrue,  or  to  bring  it  with- 
in the  rule  that  courts  and  juries  are 
not  bound  to  accept  as  true  the  testi- 
mony of  a  witness,  although  there  is 
no  direct  contradiction,  where  it  con- 
tains improbabilities  and  contradic- 
tions which,  alone  or  in  connection 
with  other  circumstances  in  evidence, 
furnish  reasonable  grounds  for  con- 
cluding that  it  is  false." 

In  Engmann  v.  Immel  (1884)  59 
Wis.  249.  18  N.  W.  182,  it  was  held 
that  the  court  properly  charged  the 
jury  as  to  the  testimony  of  the  plain- 
tiff's attorney:  "You  have  heard  the 
testimony  of  Mr.  Frisby  about  the 
note,  as  to  the  genuineness  of  the  sig- 
nature. His  testimony  is  uncontra- 
dicted, and  unless  there  is  something 
in  the  case  which  casts  discredit  on 
his  testimony,  you  are  bound  to  acA^ept 
it  as  true." 

Where  a  jury  disregarded  the  de- 
fendant's account,  proved  by  uncontra- 
dicted evidence,  and  gave  judgment  for 
the  plaintiff,  a  new  trial  was  ordered. 
Roe  V.  Cronkhite  (1876)  55  Ind.  183. 

Where  the  uncontradicted  testimony 
of  the  defendant  shows  a  good  defense 
to.  a  promissory  note,  the  jury  may  not 
disbelieve  him  on  account  of  their 
private  knowledge  of  his  bad  reputa- 
tion for  truth.  Pumphrey  v.  Walker 
(1887)    71  Iowa,  388,  32  N.  W.  386. 

The  presumption  of  negligence  in 
the  setting  of  fire  by  a  locomotive 
**may  be  met  and  overcome  by  satisfac- 
tory proof  that  the  engine  was  prop- 
erly constructed  and  managed,  and  in 
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suitable  repair;  and,  if  the  uncontra- 
dicted evidence  on  the  part  of  the 
railway  company  clearly  shows  that  it 
has  fully  performed  its  duty  in  these 
respects,  the  presumption  of  ne^rli- 
gence  is  rebutted."  Daly  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1890)  43  Minn.  319, 
45  N.  W.  611,  reversing  a  judgment  for 
the  plaintiff  on  a  verdict.  But  where 
the  evidence  as  to  construction  and 
repairs  is  not  entirely  satisfactory, 
the  jury  is  not  bound  by  it.  Cantlon 
V.  Eastern  R.  Co.  (1891)  45  Minn.  481, 
48  N.  W.  22. 

c.  Testimony  of  defendanVs  implicated 
entployees  in  negliffen^^  canes. 

1,  Cases  favoring  the  trier  of  facts. 

It  has  been  often  held  in  actions  for 
negligence  that  the  uncontradicted  tes- 
timony of  the  defendant's  implicated 
employees  was  for  the  triers  of  facts, 
who  were  not  bound  thereby. 

United  States.  —  Robinson  v.  New 
York  C.  &  H.  R.  R.  Co.  (1882)  20 
Blatchf.  338,  9  Fed.  877;  Craft  v. 
Northern  P.  R.  Co,  (1894)  62  Fed.  735. 

Arkansas. — Kansas  City  Southern  R. 
Co.  V.  Whitley  (1919)  —  Ark.  — ,  213 
S.  W.  369. 

Indiana.  —  Princeton  Coal  &  Min. 
Co.  V.  Roll  (1905)  162  Ind.  115,  66  N. 
E.  169,  13  Am.  Neg.  Rep.  271. 

Kentucky. — Chesapeake  &  O.  R.  Co. 
V.  Booth  (1912)  149  Ky.  245,  148  S.  W. 
61. 

Maine.  —  Logue  v.  Grand  Trunk  R. 
Co.  (1906)  102  Me.  34,  65  Atl.  522. 

Massachusetts. — Hankinson  v.  Lynn 
Gas  &  E.  Co.  (1900)  175  Mass.  271,  56 
N.  E.  604  (jury)  ;  Soulier  v.  Fall  River 
Gas  Works  Co.  (1915)  224  Mass.  53, 
112  N.  E.  627. 

New  York. — Elwood  v.  Western  U. 
Teleg.  Co.  (1871)  45  N.  Y.  549,  6  Am. 
Rep.  140  (action  for  negligence  in 
sending  a  telegram) ;  Volkmar  v.  Man- 
hattan R.  Co.  ( 1892)  134  N.  Y.  418,  .30 
Am.  St.  Rep.  678,  31  N.  E.  870;  Hoes 
V.  Third  Ave.  R.  Co.  (1896)  5  App.  Div. 
151,  39  N.  Y.  Supp.  40,  5  Am.  Neg.  Gas. 
674;  O'Flaherty  v.  Nassau  Electric  R. 
Co.  (1898)  34  App.  Div.  74,  54  N.  Y. 
Supp.  96,  affirmed  in  (1900)  165  N.  Y. 
624.  59  N.  £.  1128;  Fox  v.  Manhattan 
R.  Co.  (1902)  67  App.  Div.  460,  73  N. 
Y.  Supp.  896;  Irish  v.  Union  Bag  & 


Paper  Co.  (1905)  108  App.  Div.  45,  92 
N.  Y.  Supp.  695,  affirmed  in  (1906)  183 
N.  Y.  508,  76  N.  E.  1097;  Courtney  v. 
Niagara  Falls  Hydraulic  Power  &  Mfg. 
Co.  (1910)  138  App.  Div.  383,  122  N. 
Y.  Supp.  721,  affirmed  in  (1911)  201 
N.  Y.  584,  95  N.  E.  1126. 

Porto  Rico. — Diaz  v.  Fajardo  Devel- 
opment Co.  (1906)  2  Porto  Rico  Fed. 
Rep.  152  (as  stating  the  rule). 

Texas. — International  &  G.  N.  R.  Co. 
V.  Johnson  (1900)  23  Tex.  Civ.  App. 
160,  55  S.  W.  772;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Murray  (1906)  —  Tex. 
Civ.  App.  — ,  99  S.  W.  144;  Missouri, 
K.  &  T.  R.  Co.  V.  Harris  (1907)  45  Tex. 
Civ.  App.  542,  101  S.  W.  506;  El  Paso 
Foundry  &  Mach.  Co.  v.  De  Guereque 
(1907)  46  Tex.  Civ.  App.  86,  101  S.  W. 
814;  Ross  v.  St.  Louis  Southwestern 
R.  Co.  (1907)  47  Tex.  Civ.  App.  24. 
103  S.  W.  708. 

Washington. — Gibson  v.  Chicago.  M. 
&  P.  S.  R.  Co.  (1911)  61  Wash.  639, 
112  Pac.  919. 

In  Princeton  Coal  &  Min,  Co.  v.  Roll 
(1903)  162  Ind.  115,  66  N.  E.  169,  13 
Am.  Neg.  Rep.  271,  supra,  it  was  held 
that  the  jury  was  not  bound  to  believe 
the  defendant's  engineer  as  to  the  way 
the  accident  happened.  It  might  be- 
lieve that  the  engineer,  on  the  con- 
trary, carelessly  started  his  engine. 

In  Chesapeake  &  O.  R.  Co.  v.  Booth 
(1912)  149  Ky.  245,  148  S.  W.  61,  supra, 
it  was  held  that  the  jury  were  not 
bound  by  the  statement  of  the  defend- 
ant's fireman  that  he  was  maintaining 
a  lookout  and  did  not  see  the  plaintiff, 
*'as  the  circumstances  were  such  as  to 
show  that  there  was  nothing  to  pre- 
vent his  seeing  appellee  as  the  train 
approached  him  if  a  lookout  had  been 
maintained  by  him." 

The  truth  of  the  explanation  of  the 
defendant's  employee  as  to  the  pur- 
pose with  which  he  did  the  act  com- 
plained of  is  for  the  consideration  of 
the  jury;  they  are  not  bound  by  it 
Hankinson  v.  Lynn  Gas  &  £.  Co. 
(1900)  175  Mass.  271,  56  N.  E.  604, 
supra. 

In  Volkmar  v.  Metropolitan  R.  Co^ 
(1891)  134  N.  Y.  418,  30  Am.  St.  Rep. 
678,  31  N.  £.  870,  supra,  it  was  held 
to  be  error  to  direct  a  verdict  for  the 
defendant  in  a  negligence  case  upoa 
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the  uncontradicted  evidence  of  its  im- 

ft 

plicated  employee. 

In  Diaz  v.  Fajardo  Development  Co. 
(1906)  2  Porto  Rico  Fed.  Rep.  152» 
supra»  the  court  said»  referring  to  de- 
fendant's employee:  'It  is  settled  law 
that  the  court,  even  when  sitting  as  a 
jury  to  decide  questions  of  fact,  need 
not  find  the  fact  in  accordance  with 
uncontradicted  testimony,  if  that  tes- 
timony is  by  an  interested  witness,  or 
is  improbable  or  unreasonable." 

In  El  Paso  Foundry  &  Mach.  Co.  v, 
De  Guereque  (1907)  46  Tex.  Civ.  App. 
86,  101  S.  W.  814,  the  court,  in  affirm- 
ing a  judgment  for  the  plaintiff,  said, 
referring  to  the  testimony  of  the  de- 
fendant's implicated  employee:  ''The 
jury,  under  our  system  of  laws,  are  the 
sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given 
their  testimony,  and  they  have  the  au- 
thority to  reject  the  testimony  of  a 
witness,  although  he  is  not  contra- 
dicted by  other  witnesses,  when  the 
circumstances  cast  a  suspicion  upon 
his  statements,  or  render  them  incon- 
sistent with  reason  and  commbn  obser- 
vation." 

In  considering  the  evidence  of  em- 
ployees of  the  defendant  in  a  negli- 
gence case  the  court  said:  "It  seems 
to  be  well  settled  in  this  state  'that 
the  jury  are  not  required  to  believe  a 
witness,  although  he  made  a  plain 
statement  of  what  is  not  impossible, 
and  it  is  neither  impeached  nor  con- 
tradicted; but  may  discredit  him  on 
account  of  the  manner  of  giving  the 
testimony  and  attendant  circum- 
stances/" Galveston,  H.  &  S.  A.  R. 
Co.  V.  Murray  (1906)  — Tex.  Civ.  App. 
— ,  99  S.  W.  144,  supra. 

In  the  matter  of  proving  inspection 
by  the  defendant's  foreman  in  a  neg- 
ligence case  the  court,  in  reversing  a 
judgment  for  the  defendant  on  a  di- 
rected verdict,  said:  "When  the  bur- 
den <y{  proving  some  disputed  fact  in  a 
jury  case  rests  upon  a  party,  and  such 
fact  is  sought  to  be  proven  by  no  other 
evidence  than  the  testimony  of  a  single 
interested  witness,  ^  trial  court  is  not 
warranted  in  determining,  as  a  matter 
of  law,  that  such  fact  has  been  proven. 
This  rule,  we  apprehend,  is  subject  to 
few,   if  any,  exceptions.**     Gibson  v. 


Chicago,  M.  &  P.  S.  R.  Co.  (1911)  61 
Wash.  639,  112  Pac.  919,  supra. 

Reference  may  be  here  made  to  the 
two  following  cases,  although  it  does 
not  appear  that  the  witnesses  in  ques- 
tion were  implicated: 

In  Brush  v.  Long  Island  R.  Co. 
(1896)  10  App.  Div.  535,  42  N.  Y.  Supp. 
103,  an  action  for  damages  for  fire 
set  by  defendant's  locomotives,  it  was 
held  that  the  defendant  was  not  en- 
titled to  an  instruction  that  the  facts 
testified  to  by  its  employees  as  to  the 
construction  of  its  locomotives  were 
established  by  the  proof  although 
this  was  the  only  evidence  on  the  sub- 
ject. 

In  Gombert  v.  New  York  C.  &  H.  R. 
R.  Co.  (1909)  195  N.  Y,  278,  133  Am. 
St.  Rep.  794,  88  N.  E.  382,  it  was  held 
that  idle  court  was  not  bound  to  in- 
struct the  jury  that  th'ere  was  no  in- 
direct evidence  to  the  contrary  of  that 
of  the  defendant's  gateman  and  his 
wife,  both  of  whom  testified  that  he 
went  suddenly  deaf  about  a  month 
after  the  accident  to  the  plaintiff.  The 
court  said:  "There  was  no  error  or 
impropriety  in  leaving  it  for  the  jury 
to  decide  whether  the  gateman's  sud- 
den and  complete  deafness  within  a 
month  after  the  accident  was  consist- 
ent with  his  possession  of  an  unim- 
paired sense  of  hearing  at  the  time  of 
the  accident.  Although  he  was  not  a 
party  to  the  action,  he  had  testified  to 
a  fact  which,  if  material  to  the  issue, 
was  so  unusual  in  the  natural  course 
of  events  as  to  invite  inquiry.  The 
jury  had  the  undoubted  right  to  weigh 
the  testimony  of  the  witnesses  in  this 
behalf  for  the  purpose  of  testing  the 
truthfulness  of  the  rest  of  the  gate- 
man's  story." 

j9.  Cases  favoring  uneotUraOicted  lesM- 

ffiOflf/. 

In  other  actions  for  negligence  it 
was  held  that  the  triers  of  facts  were 
bound  by  the  uncontradicted  evidence 
of  the  defendant's  implicated  employ- 
ees. Hauss  V.  Lake  Erie  &  W.  R.  Co. 
(1901)  46  C.  C.  A.  94,  105  Fed.  783; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ramsey 
(1910)  96  Ark.  37,  131  S.  W.  44,  Ann. 
Cas.  1912B,  383;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Humbert  (1911).  101  Ark.  53i 


822 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


142  S.  W.  1122;  Brunswick  &  W.  R.  Co. 
V.  Wiggins  (1901)  113  Ga.  842,  «! 
L.R.A.  513,  39  S.  E.  551;  Alabama  G. 
S.  R.  Co.  V.  Scruggs  (1903)  119  Ga.  70, 
45  S.  E.  689 ;  Central  of  Georgia  R.  Co. 
V.  Mote  (1904)  120  Ga.  593,  48  S.  E. 
136;  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Manly  (1871)  58  111.  300;  Bale  v.  Chi- 
cago Junction  R.  Co.  (1913)  259  UK 
476,  102  N.  E.  808;  Savage  v.  Rhode 
Island  Co.  (1907)  28  R.  L  391,  67  Atl. 
633. 

In  Brunswick  &  W.  R.  Co.  v.  Wig- 
gins (1901)  113  Ga.  842,  61  L.R.A.  513, 
39  S.  E.  551,  the  court,  in  reversing  a 
judgment  for  the  plaintiff,  said :  ''One 
of  the  grounds  of  alleged  error  is,  that 
the  trial  judge  refused,  on  a  proper 
request,  to  charge  the  jury  that  the 
evidence  of  persons  in  the  employment 
of  the  railroad  company,  in  the  ab- 
sence of  anything  to  discredit  or  con- 
tradict such  evidence,  cannot  be  arbi- 
trarily disregarded.  Undoubtedly  this 
is  a  sound  proposition  of  law.  The 
jury  cannot  arbitrarily  disregard  the 
evidence  of  any  witness,  which  is  not 
contradicted  or  discredited  by  other 
evidence  or  circumstances.  The  jury 
should  regard  the  testimony  of  every 
witness  sworn.  They  are  not  obliged 
to  believe  it,  but  it  is  their  duty  to 
give  to  the  evidence  of  witnesses  the 
weight  to  which,  in  their  opinion  as 
conscientious  men,  seeking  after  the 
truth,  they  believe  it  is  entitled;  but 
the  employment  or  business  of  a  wit^ 
ness  affords  no  reason  why  his  evi- 
dence should  arbitrarily  or  without 
reason  be  disregarded." 

In  affirming  a  judgment  in  favor  of 
the  defendants  in  a  case  tried  by  the 
court  without  a  jury,  the  court,  re- 
ferring to  the  testimony  of  the  defend- 
ants, said  as  to  their  interest:  "It  is 
hardly  necessary  for  us  to  remark 
that  no  court  or  jury  would  set  aside 
or  wholly  ignore  their  testimony  on 
this  ground.  If  they  are  competent  to 
testify  at  all  to  the  facts,  the  very  law 
authorizing  it  implies  that  under  such 
circumstances  some  faith  and  credit 
are  to  be  given  to  their  statements. 
No  court  or  jury  are  authorized  to 
say:  These  parties  are  interested, 
and  therefore,  without  considering  any 
other  fact  gr  circumstance,  we  will 


discredit  them."'  Daniels  v.  Foster 
(1870)  26  Wis.  686. 

In  Hause  v.  Lake  Erie  &  W.  R.  Co. 
(1901)  46  C.  C.  A.  94,  105  Fed.  733,  it 
was  held  that  the  court  was  not  re- 
quired to  send  a  negligence  case  to  the 
jury  where  it  was  claimed  that  the 
plaintiff's  intestate  was  killed  by 
the  negligence  of  his  employer,  where 
the  defendant's  conductor  had  testified 
without .  contradiction  that  he  had 
given  notice  and  warning  to  the  plain- 
tiff's intestate^  that  being  the  only  duty 
of  the  defendant  in  the  premises.  The 
court  said,  inter  alia :  "It  is  suggested 
here,  for  the  first  time  in  the  progress 
of  the  case,  that  his  credibility  as  a 
witness  was  put  in  issue  by  his  rela- 
tion to  the  parties  and  to  the  subject- 
matter  of  the  controversy,  and  that  the 
cause  should  have  been  submitted  to 
the  jury  upon  that  issue.  The  sugges- 
tion is  that  the  witness,  as  an  employee 
of  the  defendant,  whose  duty  it  was  to 
bring  the  bulletin  concerning  the  work 
at  Muncie  to  the  knowledge  of  the 
trainmen,  had  an  interest  in  showing 
that  he  had  performed  the  duty,  and 
strong  motive  to  falsely  represent  that 
he  had  done  so,  if  in  fact  he  had  not 
performed  the  duty,  and  that  this  in- 
terest and  possible  motive  raised  a 
question  as  to  his  credibility  which 
should  have  been  considered  by  the 
jury.  The  testimony  of  the  witness 
was  not  contradicted  by  that  of  any 
other  witness,  nor  was  it  brought  in 
question  by  the  cross-examination  nor 
by  the  admitted  facts  of  the  case;  and, 
outside  of  the  suggested  interest  and 
motive,  there  is  not  a  fact  or  circum- 
stance in  the  case  which  tends  to  raise 

a  doubt  as  to  the  truth  of  his  testi- 

• 

mony.  ...  In  the  case  at  bar  the 
question  was  neither  made  nor  in  any 
way  suggested  by  the  plaintiff  or  his 
counsel  at  the  trial,  nor  do  the  facts 
and  circumstances  of  the  case  justify 
an  impeaching  presumption  against 
the  credibility  of  the  witness,  founded 
upon  his  mere  relation  to  the  parties 
and  to  the  subject-matter  of  the  con- 
troversy,.  which  should  overcome  the 
counter  presumption  that,  as  an  un- 
contradicted witness,  testifying  under 
oath,  he  spoke  the  truth." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
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Ramsey  (1910)  96  Ark.  37,  131  S.  W. 
44,  Ann.  Cas.  19126,  383,  the  court  re- 
versed a  judgment  for  the  plaintiff  in 
an  action  for  the  wrongful  death  of  an 
employee  of  the  defendant  on-  the 
ground  that  the  jury  had  arbitrarily 
disregarded  the  uncontradicted  testi- 
mony of  employees  of  the  defendant. 
And  on  a  further  trial  the  court  di- 
rected a  verdict  for  the  defendant,  and 
this  was  affirmed  on  appeal.  (1912) 
105  Ark.  698,  151  S.  W.  288. 

In  St  IxMjis,  L  M.  &  S.  R.  Co,  v. 
Humbert  (1911)  101  Ark-  532,  142  S. 
W.  1122,  the  court  said,  in  reversing  a 
judgment  for  the  plaintiff  for  the 
wrongful  death  of  his  intestate :  "The 
burden  of  proof  was  on  the  plaintiff 
to  show  that  the  engineer  discovered 
the  helpless  man  on  the  track  before 
he  received  the  danger  signal  in  time 
to  stop  before  striking  him.  .  .  . 
This  the  plaintiff  has  not  shown.  The 
engineer's  testimony  is  perfectly  rea- 
sonable, and  is  uncontradicted.  The 
jui^  had  no  right  to  arbitrarily  reject 
it" 

The  presumption  of  negligence  from 
the  injury  of  an  employee  by  the 
breaking  of  a  lever  or  handle  is  re- 
pelled by  the  uncontradicted  testimony 
of  the  foreman,  showing  testing.  Ala- 
bama G.  S.  R.  Co.  V.  Scruggs  (1903) 
119  Ga.  70,  45  S.  E.  689,  reversing  judg- 
ment on  verdict.  Followed  on  princi* 
pie  in  Central  of  Georgia  R.  Co.  v.  Mote 
(1904)  120  Ga.  593,  48  S.  E.  136  (the 
testimony  showing  inspection). 

Where  decedent;  about  to  cross  a 
railroad  track,  was  warned  by  laborers 
in  the  employ  of  the  defendant  of  the 
approach  of  a  passenger  train  which 
killed  him,  it  was  held  that  the  jury 
could  not  disregard  the  uncontradicted 
testimony  of  these  laborers,  although 
they  were  unable  to  speak  English  and 
testified  through  an  interpreter.  Bale 
V.  Chieago  Junction  R.  Co.  (1913)  259 
IlL  476,  102  N.  E.  808  (but  three  judges 
dissented  on  the  ground  that  the  testi- 
mony was  contradicted). 

In  a  case  of  the  killing  of  a  servant 
by  negligence,  where  the  defendant 
put  in  evidence  of  warning  him  of  the 
danger,  it  was  held  that  the  jury  were 
not  entitled  to  disregard  the  uncon- 
tradicted testimony  of  the  defendant's 


employee  that  he  warned  the  plaintiff's 
intestate.  Savage  v.  Rhode  Island  Co. 
(1907)  28  B.  L  391,  67  AtL  633. 

It  may  be  noted  that  it  was  held  in 
Mercier  v.  Yazoo  &  M.  Valley  R.  Co. 
(1916)  138  La.  1043,  71  So.  150,  in  re- 
versing  a  judgment  for  the  plaintiff  in 
an  action  for  damages  for  the  death  of 
a  trespasser  on  a  railroad  track,  killed 
by  a  fast  passenger  train,  that  the 
testimony  of  the  engineer,  fireman,  and 
station  agent,  that  the  deceased  was  in 
such  a  position  as  not  to  be  visible  in 
time  to  avert  the  accident,  cannot  be 
disregarded  on  an  hypothesis  of  visi- 
bility, based  on  the  location  of  the 
wound  on  the  head  af  the  deceased. 

Reference  may  also  be  made  to  Wil- 
son V.  United  Traction  Co.  (1904)  94 
App.  Div.  539,  88  N.  Y.  Supp.  122,  but 
it  seems  the  point  of  the  decision  was 
that  the  plaintiff  had  not  made  out  a 
prima  facie  case. 

Stock  killod  by  railroads. 

Where  the  law  raises  a  presump- 
tion or  prima  facie  case  against  rail- 
road companies  killing  stock,  juries 
should  not  arbitrarily  reject  the  un- 
contradicted, reasonable,  exonerating 
testimony  of  the  defendant's  employ- 
ees. St.  Louis,  I.  M.  &  S.  R.  Co,  v. 
Landers  (1900)  67  Ark.  514,  55  S.  W. 
940;  Georgia  R.  &  Bkg.  Co.  v.  Wall. 
(1888)  80  Ga.  202,  7  S.  E.  639;  South 
Carolina  &  G.  R.  Co.  v.  Powell  (1899) 
108  Ga.  437,  33  S.  E.  994;  Georgia  S. 
&  F.  R.  Co.  v.  Sanders  (1900)  111  Ga. 
128,  86  S.  E.  458;  Georgia  S.  &  F.  R. 
Co.  V.  Thompson  (1900)  111  Ga.  731, 
36  S.  E.  945;  Kentucky  C.  R.  Co.  v. 
Talbot  (1880)  78  Ky.  621;  Chicago, 
St.  L.  &  N.  0.  R.  Co.  V.  Packwood 
(1881)  59  Miss.  281;  Miller  v.  Chicago 
&  N.  W.  R.  Co.  (1907)  21  S.  D.  242, 
111  N.  W.  553. 

In  such  case  it  was  held  to  be  error 
not  to  direct  a  verdict  for  the  defend- 
ant. Volkman  v.  Chicago,  St.  P,  M*  & 
O.  R.  Co.  (1888)  5  Dak.  69,  37  N.  W. 
731;  Huber  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1889)  6  Dak.  392,  43  N.  W.  819. 
(See  the  limitation  in  scope  in  regard 
to  presumptions,  made  in  the  first 
paragraph  of  this  annotation.) 

But  in  Kansas  City  Southern  R.  Co. 
V.  Whitley  (1919)  —  Ark.  — ,  213  S, 
W.  369,  it  was  held  to  be  for  the  jury 


824 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


to  Bay  whether  the  testimony  of  the 
engineer  of  the  locomotive  which 
killed  an  animal  was  reasonable,  con- 
sistent, and  uncontradicted.  The  same 
was  held  in  substance  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Chambliss  (1891) 
54  Ark.  214,  15  S.  W.  469. 

In  the  following  cases  it  does  not 
appear  that  there  was  a  statutory  pre- 
sumption from  the  killing: 

In  Ohio  &  M.  R.  Co.  v.  Atteberry 
(1891)  43  Ul.  App.  80,  it  was  held  that 
the  jury  may  not,  from  whim  or  ca- 
price, reject  the  uncontradicted  exon- 
erating testimony  of  the  defendant's 
engineer  and  fireman  in  case  of  stock 
alleged  to  have  been  killed  by  the 
locomotive. 

In  Blid  V.  Chicago  ft  N.  W.  R.  Co. 
(1911)  89  Neb,  689,  131  N.  W.  1027, 
the  court  reversed  a  judgment  for  the 
plaintiff  for  cattle  killed  by  the  de- 
fendant's locomotive  and  found  from 
60  feet  to  150  feet  from  the  crossing, 
it  being  the  theory  of  the  plaintiff 
that  the  cattle  had  passed  from  the 
highway  over  insufficient  cattle 
guards.  The  defendant's  fireman  and 
engineer  testified  to  striking  the  cattle 
at  the  crossing  near  a  curve  without 
time  to  prevent  it,  and  that  the  cattle 
were  carried  on  by  the  pilot,  the  en- 
gineer stating  that  he  had  known  such 
bodies  to  be  so  carried  for  100  yards. 
Another  witness  testified  as  an  expert 
against  bodies  being  carried  so  far. 
There  were  no  cattle  tracks  on  the 
railway,  but  there  was  hair  on  the  cat- 
tle guards. 

But,  in  affirming  a  judgment  for 
damages  for  the  loss  of  horses  killed 
by  the  defendant's  locomotive,  the 
court  said:  'It  is  true  the  engineer 
and  others  upon  the  engine  testified 
positively  that  they  did  not  discover 
the  horses  until  within  30  or  40  feet 
of  them;  but  we  are  unwilling  to  say 
that  even  this  unqualified  statement 
might  not  be  discredited  by  the  jury, 
if  they  believed  from  the  evidence  that 
surrounding  circumstances  and  condi- 
tions made  its  truthfulness  improb- 
able." Lighthouse  v.  Chicago,  M,  & 
St.  P.  R.  Co.  (1893)  S  S,  D.  618,  54  N. 
W.  320. 


d.  New  Tork. 
1.  In  general* 

In  New  York  an  effort  was  made  to 
establish  a  rigid  rule  that  the  testi- 
mony of  an  uncontradicted  interested 
witness  involved  a  question  of  fact,  to 
be  determined  by  the  jury  or  trier  of 
the  fact.  This  doctrine  broke  down 
with  the  decision  in  Hull  v.  Littauer 
(1900)  162  N.  Y.  569,  57  N.  E.  102. 
holding  that  the  old  rule  was  not  in- 
flexible. Since  that  time  the  decisions 
sometimes  invoke  the  old  rule  and 
sometimes  the  new. 

It  may  be  said  that  two  of  the  earlier 
cases  sometimes  cited  as  holding 
against  the  rigid  rule  may  perhaps  be 
considered  as  decided  on  the  ground 
that  the  evidence  in  question  was  "un- 
disputed," to  wit:  Lomer  v.  Meeker 
(1862)  25  N.  Y.  861;  Kelly  v.  Bur- 
roughs (1886)  102  N.  Y.  93,  6  N.  E. 
109.  But  as  much  cannot  be  said  of 
Plyer  v.  German  American  Ins.  Co. 
(1890)  121  N.  Y.  689,  24  N.  E.  929 
(decided  ten  years  before  the  Hull 
C)ase),  where  the  court  reversed  a 
judgment  upon  a  verdict  for  the  de- 
fendant on  the  ground  that  it  was  er- 
ror not  to  have  directed  a  verdict  for 
the  plaintiff  upon  the  testimony  of  his 
uncontradicted  witnesses,  which  was 
not  undisputed,  citing  the  Lomer  and 
Kelly  Cases,  supra.  For  three  or  four 
cases  in  the  appellate  division,  decided 
before  the  Hull  Case,  but  taking  a  view 
similar  to  that  case,  see  infra. 

2.  Old  rule. 

It  was  the  apparent  general  theory 
of  the  old  rule  that  the  testimony  of  an 
uncontradicted  interested  witness  in- 
volved a  question  of  fact  to  be  deter- 
mined by  the  jury.  Elwood  v.  Western 
U.  Teleg.  Co.  (1871)  45  N.  Y.  549.  6 
Am.  Rep.  140;  Kavanagh  v.  Wilson 
(1877)  70  N.  Y.  177;  Wohlfahrt  v. 
Beckert  (1893)  92  N.  Y.  490,  44  Am. 
Rep.  406;  Sipple  v.  State  (1885)  99 
N.  Y.  284,  1  N.  E.  892,  3  N.  E.  667; 
Dean  v.  Van  Nostrand  ( 1886)  4  N.  B. 
134  (partially  reported  in  101  N.  Y. 
621);  Dean  v.  Metropolitan  Biev.  R. 
Co.  (1890)  119  N.  Y.  540, 28  N.  E.  1054; 
McQuigan  v.  Delaware,  L.  ft  W.  R.  Co. 
(1890)  122  N.  Y.  618,  26  N.  E.  13; 
Canajoharie  Nat.  Bank  v.  Diefendorf 
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(1890)  123  N.  Y.  191,  10  L.R.A.  676, 
25  N.  E.  402;  Page  v.  Krekey  (1893) 
137  N.  Y.  307,  21  L.R.A.  409,  33  Am.  St 
Rep.  731,  33  N.  E.  311  (recognizinff  the 
rule);  Lesser  v.  Wunder  (1880)  9 
Daly,  70;  Hodge  v.  Buffalo  (1874)  1 
Abb.  N.  C.  356;  Michigan  Carbon 
Works  V.  Schad  (1885)  38  Hun,  71; 
Roseberry  v.  Nixon  (1890)  58  Hun, 
121,  11  N.  Y.  Supp.  523;  Rumsey  v, 
Boutwell  (1891) -61  Hun,  165,  15  N.  Y. 
Supp.  765;  Meeteer  v.  Manhattan  R, 
Co.  (1892)  63  Hun,  533,  18  N.  Y.  Supp. 
561;  Bookheim  v.  Alexander  (1892)  64 
Hun,  458,  19  N.  Y.  Supp.  776;  Stay  v. 
Du  Bois  (1893)  74  Hun,  134,  26  N.  Y. 
Supp.     240;     Goldsmith     v.     Coverly 

(1894)  75  Hun,  48,  27  N.  Y.  Supp. 
116;  Miller  v.  Boyer  (1894)  79  Hun, 
131,  29  N.  Y.  Supp.  479 ;  Halsey  v.  Hart 

(1895)  85  Hun,  46,  32  N.  Y.  Supp.  665; 
Kingsland  Land  Co.  v.  Newman  (1896) 
1  App.  Div.  1,  36  N.  Y.  Supp.  960; 
Schmitt  v.   Metropolitan   L.  Ins.  Co. 

(1897)  13  App.  Div.  120,  43  N.  Y. 
Supp.  318;  Gulliver  v.  Blauvelt  (1897) 
14  App.  Div.  523,  43  N.  Y.  Supp.  935, 
1  Am.  Neg.  Rep.  652;  Lamb  v.  Pru- 
dential Ins.  Co.  (1897)  22  App.  Div. 
552,  48  N.  Y.  Supp.  123 ;  Moran  v.  Ab- 
bott (1898)  26  App.  Div.  570,  50  N.  Y. 
Supp.    337;    Kennedy    v.    McAllaster 

(1898)  31  App.  Div.  453,  52  N.  Y.  Supp. 
714. 

Thus  it  was  held  that  a  verdict 
ought  not  to  be  directed  for  the  plain- 
tiff on.  the  uncontradicted  testimony 
of  an  interested  witness.  Kavanagh 
V.  Wilson  (1877)  70  N.  Y.  177;  Hodge 
v.  Buffalo  (1874)  1  Abb.  N.  C.  356; 
Joy  V.  Diefendorf  (1891)  130  N.  Y.  6, 
27  Am.  St.  Rep.  484,  28  N.  E.  602; 
Lesser  v.  Wunder  (1880)  9  Daly,  70; 
Michigan    Carbon    Wo^ks    v,    Schad 

(1885)  38  Hun,  71;  Rumsey  v.  Bout- 
well  (1891)  61  Hun,  165,  15  N.  Y. 
Supp.    765;    Bookheim    v.    Alexander 

(1892)  64  Hun,  458,  19  N.-  Y.  Supp. 
776;  Goldsmith  v.  Coverly  (1894)  75 
Hun,  48,  27  N.  Y.  Supp.  116;  Miller  v. 
Boyer  (1894)  79  Hun,  131,  29  N.  Y. 
Supp.  479 ;  Kingsland  Land  Go.  v.  New- 
man (1896)  1  App.  Div.  1,  36  N.  Y. 
Supp.  960. 

So  it  was  held  that  a  verdict  for  the 
defendant  ought  not '  to  be  directed 
upon  the  uncontradicted  testimony  of 


an  interested  witness.  Wohlfahrt  v. 
Beckert  (1893)  92  N.  Y.  490,  44  Am. 
Rep.  406;  Lamb  v.  Prudential  Ins.  Co* 

(1897)  22  App.  Div.  552,  48  N.  Y. 
Supp.  123.  And  that  there  should  not 
be  a  dismissal  on  the  defendant's  un- 
contradicted testimony.  Stay  v.  Du 
Bois  (1892)  74  Hun,  134,  26  N.  Y. 
Supp.    240;    Kennedy    v.    McAllaster 

(1898)  31  App.  Div.  453,  52  N.  Y.  Supp. 
714. 

So  it  was  held  that  the  trier  of  fact 
was  not  bound  by  the  uncontradicted 
testimony  of  an  interested  witness. 
Elwood  v.  Western  U.  Teleg.  Co. 
(1871)  45  N.  Y.  549,  6  Am.  Rep.  140 
(jury) ;  McNulty  v.  Hurd  (1881)  86 
N.  Y.  547  (court) ;  Sipple  v.-  State 
(1885)  99  N.  Y.  284,  1  N.  E.  892,  3 
N.  E.  657  (court) ;  Dean  v.  Van  Nos- 
trand  (1886)  4  N.  E.  134  (partially 
reported  in  101  N.  Y.  621)  (jury); 
Dean  v.  Metropolitan  Elev.  R.  Co. 
(1890)  119  N.  Y.  540,  28  N.  E.,  1064 
(jury) ;  McQuigan  v.  Delaware,  L.  & 
W.  R.  Co.  (1890)  122  N.  Y.  618,  26 
N.  E.  18  (jury);  Canajoharie  Nat. 
Bank  v.  Diefendorf  (1890)  123  N.  Y. 
191,  10  L.R.A.  636,  25  N.  E.  402  (jury)  ; 
Roseberry  v.  Nixon  (1890)  68  Hun, 
121,  11  N.  Y.  Supp.  523  (jury) ;  Gulli- 
ver V.  Blauvelt  (1897)  14  App.  Div. 
523,  43  N.  Y.  Supp.  935,  1  Am.  Neg. 
Rep.  652  (jury) ;  Halsey  v.  Hart 
(1895)  86  Hun,  46,  32  N.  Y.  Supp. 
665  (jury). 

Where  the  plaintiff  was  the  only 
witness  to  a  fact,  the  court,  in  affirm- 
ing a  dismissal  of  the  complaint,  said : 
"The  fact  that  the  only  witness  called 
to  testify  to  the  loss  was  the  plaintiiT 
himself  was  enough  to  pi*eclude  this 
court  from  reviewing  the  decision  of 
the  trial  judge  and  general  term.  For 
the  court  below  was  not  bound,  as  mat- 
ter of  law,  to  credit  the  statements  of 
a  witness  thus  interested,  given  in  his 
own  behalf,  though  uncontradicted  by 
any  other  witness."  Kearney  v.  New 
York  (1883)  92  N.  Y.  617. 

In  an  action  for  negligently  sending 
a  false  and  fraudulent  telegram,  where 
it  was  claimed  by  the  defendant  that, 
in  finding  against  him,  the  jury  had 
disregarded  the  positive,  uncontradict- 
ed testimony  of  three  of  his  employees,, 
the  court  said :    ''It  is  undoubtedly  the 


826 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


greneral  rule  that  where  unimpeached 
witnesses  testify  distinctly  and  posi- 
tively to  a  fact  and  are  uncontradicted, 
their  testimony  should  be  credited  and 
have  the  effect  of  overcoming  a  mere 
presumption.  .  .  .  But  this  rule  is 
subject  to  many  qualifications.  There 
may  be  such  a  degree  of  improbability 
in  the  statements  themselves  as  to  de- 
prive them  of  credit,  however  positive- 
ly made.  The  witnesses,  though  unim^ 
peached,  may  have  such  an  interest  in 
the  question  at  issue  as  to  affect  their 
credibility.  The  general  rules  laid 
down  in  the  books  at  the  time  when  in- 
terest absolutely  disqualified  a  witness 
necessarily  assumed  that  the  witnesses 
were  disinterested.  The  qualification 
must,  in  the  present  state  of  the  law, 
be  added.  And  furthermore,  it  is  often 
a  difficult  question  to  decide  when  a 
witness  is,  in  a  legal  sense,  uncontra- 
dicted. He  may  be  contradicted  by 
circumstances  as  well  as  by  statements 
of  others  contrary  to  his  own.  In  such 
cases,  courts  and  juries  are  not  bound 
to  refrain  .from  exercising  their  judg- 
ment, and  to  blindly  adopt  the  state* 
ments  of  the  witness,  for  the  simple 
reason  that  no  other  witness  has  de- 
nied them,  and  that  the  character  of 
the  witness  is  not  impeached."  The 
court  stated  further  that  each  of  the 
witnesses  in  question,  "if  guilty  of  the 
negligent  act,  would  have  the  strong- 
est motive  to  deny  it,  as  the  admis- 
sion would  subject  him  or  her  to  severe 
responsibility  for  the  consequences. 
This  is  a  controlling  consideration  in 
determining  whether  the  statements  of 
these  witnesses  should  be  taken  as 
conclusive."  Elwood  v.  Western  U. 
Teleg.  Co.  (1871)  45  N.  Y.  549,  6  Am. 
Rep.  140. 

"It  cannot  be  said  there  is  any  per- 
emptory rule  of  law  which  requires  a 
tribunal  to  accept  as  true  the  testi- 
mony of  an  interested  witness,  deliv- 
ered from  unfaithful  memory."  Mc- 
Nulty  V.  Kurd  (1881)  86  N.  Y.  547. 

In  Roseberry  v.  Nixon  (1890)  58 
Hun,  121,  11  N.  Y.  Supp.  523,  the  court 
refused  to  disturb  a  judgment  for  the 
plaintiff  where  the  defendant  claimed 
that  the  court  should  have  directed  a 
verdict  for  her,  the  court  saying:  "It 
is  undoubtedly  true  that  the  general 


rule  is  that  where  a  witness  testifies 
distinctly  and  positively  to  a  fact,  and 
is  uncontradicted,  his  testimony 
should  be  credited;  but  this  rule  is 
subject  to  many  qualifications.  One 
is,  that  where  a  witness  may  be  biased 
by  his  interest,  the  case  is  one  for  the 
jury.  Elwood  v.  Western  U.  Teleg.  Co. 
supra.  The  same  principle  has  been 
held  in  numerous  other  cases.  This 
interest  need  not  necessarily  be  pecu- 
niary; it  may  arise  from  the  relation- 
ship of  the  witness  to  one  of  the  par- 
ties. The  only  witness  to  prove  the 
defendant's  case  was  the  husband  and 
agent  of  the  defendant,  having  an 
interest  in  the  success  of  the  defense: 
in  fact,  a  party  to  it.  The  court  was 
bound,  under  this  condition  of  the 
evidence,  to  submit  the  question  to  the 
jury." 

In  Kennedy  v.  McAllaster  (1898)  31 
App.  Div.  453,  52  N.  Y.  Supp.  714,  the 
court  said:  "The  rule  is  general,  if 
not  universal,  that  where  the  witness 
is  interested  in  the  matter  in  contro- 
versy, and  although  his  testimony  is 
uncontradicted,  his  crelibility  is  a 
question  for  the  jury,  and  the  court 
is  not  warranted  in  directing  a  verdict 
upon  his  testimony  alone  when  the  tes- 
timony may  be  improbable  in  itself  or 
inconsistent  with  other  things  or  other 
circumstances  of  the  case.  .  .  . 
Facts  testified  to  by  a  party,  though 
uncontradicted,  cannot  be  deemed  es- 
tablished as  matter  of  law,  if  his  tes- 
timony alone  supports  them,  where 
there  are  other  things  or  circum- 
stances in  the  case  which  might  render 
his  testimony  inconsistent  or  improb- 
able, but  must  be  submitted  to  the  jury 
in  order  that  it  may  determine  what 
effect,  if  any,  such  things  and  other 
circumstances,  and  his  interest  in  the 
result  of  the  controversy,  should  have 
upon  his  credibility  and  upon  the  final 
disposition  and  result  of  the  action." 

In  Kavanagh  v.  Wilson  (1877)  70 
N.  Y.  177,  it  was  held  to  be  error  to 
direct  a  verdict  for  the  plaintiff,  suing 
a  decedent's  estate  for  commissions  as 
a  real  estate  broker  whose  claimed  rate 
of  pay  depended  upon  the  uncontra- 
dicted testimony  of  his  son,  who  was 
somewhat  interested  in  the  result. 

In  Wohlfahrt  v.  Beckert  (1893)  92 
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>j.  Y.  490,  44  Am.  Rep.  406,  it  was  held 
that  a  verdict  for  the  defendant  ougrht 
not  to  be  directed  upon  the  uncontra^ 
dieted  testimony  of  a  witness  who  was 
in  danger  of  criminal  prosecution,  the 
eourt  quoting  from  the  Elwood  Case, 
supra,  on  the  point. 

In  Sipple  V.  State  (1885)  d9  N.  Y. 
284, 1  N.  E.  892,  3  N.  B.  657,  it  was  held 
that  the  court  trying  the  case  was 
''under  no  legal  obligation  to  give  im- 
pHcit  credit*'  to  the  uncontradicted  tes- 
timony of  a  witness  in  dangfer  of  civil 
and  criminal  prosecution. 

There  are  some  decisions  after  the 
Hull  Case  which  seem  to  belong  tothe 
earlier  rule. 

Thus,  in  Saranac  &  L.  P.  R.  Co.  r. 
Arnold  (1901)  167.  N.  Y.  868,  60  N.  E. 
647,  in  reversing  a  judgment  for  de- 
fendants, entered  upon  a  dismissal  of 
the  complaint  Upon  i^e  uncontradicted 
testimony  of  the  defendants,  the  court 
said,  not  referring  to  the  Hull  Case: 
*'The  general  rule  is  that  where  a  wit- 
ness is  interested  in  the  que.^tion,  al- 
though he  is  not  impeached  or  contra- 
dicted, his  credibility  is  a  question  for 
the  jury,  and  the  court  is  not  v/arrant-  ■ 
ed  in  directing  a  verdict  upon  his  tes- 
timony alone." 

Gordon  v.  Ashley  (1908)  191  N.  Y. 
186,  83  N.  E.  686,  which  does  not  refer 
to  the  Hull  Case,  seems  distinctly  to 
have  been  decided  upon  the  old  theory. 
In  the  Gordon  Case,  after  the  plaintiff 
had  established  a  prima  facie  case, 
there  was  a  nonsuit  on  the  defendant's 
testimony,  and  the  court,  in  sending 
the  case  back  for  a  new  trial,  said; 
"While  the  testimony  of  a  single  wit- 
ness, if  believed,  is  sufficient  to  estab- 
lish any  fact  in  a  civil  action,  still  it 
seed  not  be  believed  if  the  witness  is 
interested,  or  his  statements,  even  if 
uncontradicted,  are  inconsistent  with 
his  own  conduct,  or  so  improbable  as 
to  require  explanation.  If  a  fair  argu- 
ment can  be  made  against  the  prob- 
ability of  his  story,  his  credibility  pre- 
sents a  question  for  the  jury.  Even  if 
they  do  not  think  that  he  intended  to 
speak  falsely,  still  they  may  reject  his 
testimony  if  they  are  satisfied  that  he 
was  mistaken  owing  to  interest,  bias,  a 
defective  memory,  or  any  other  reason 
springing  from  the  evidence."   (Quoted 


and  followed  in  MacReyholds  v.  Coney 
Island  &  B.  H.  Co.  (1915)  170  App. 
Div.  314,  166  N.  Y.  Supp.  656,  where 
the  Gordon  decision  is  stated  to  be 
''quite  in  harmony  with  both  the  rule 
and  limitation  as  declared  and  dis- 
cussed in  Hull  V.  Littauer.") 

So,  in  Burt  v.  Quaekenbush  (1902) 
72  App.  Div.  547,  75  N.  Y.  Supp.  1081, 
affirmed  in  (1903)  175  N.  Y.  490,  67 
N.  B.  1081,  the  court  said,  in  affirming 
a  judgment,  where  the  case  was  tried 
without  a  jury,  that  ''the  court  was 
not  bound  to  credit  the  testimony  of 
the  parties." 

And  in  Beeker  v.  Woarms  (1902)  72 
App.  Div.  196,  76  N.  Y.  Supp.  488,  it 
was  held  that  the  defendant  was.  en*- 
titled  to  an  instruction  to  the  effect 
.t^at  the  jury  were  not  bound  to  ac- 
cept the  testimony  of.  the  plaintiff  as 
true,  although  uncontradicted  or  un- 
hnpeached  (but  it  seems  to  have  been 
contradicted) . 

.  It  may  be  noted  in  this  connection 
that  it  was  held  in  Fuller  Buggy  Co. 
V.  Waldron  (1906)  112  App.  Div.  814, 
99  N.  Y.  Supp,  561,  affirmed  in  (1907) 
188  N.  Y.  680,  81  N.  E.  1165,  that  it 
was  error  to  direct  a  verdict  for  the 
defendants  on  their  uncontradicted 
testimony. 

3.  Rule  of  Hull  v.  Lttfauer. 

It  is  the  rule  of  Hull  v.  Littauer 
(1900)  162  N.  Y.  569,  57  N.  E.  102, 
that  the  uncontradicted  testimony  of 
tin  interested  witness  is  not  necessarily 
for  the  trier  of  fact.  Second  Nat.  Bank 
V.  Wilson  (1902)  172  N.  Y.  250,  64  N. 
E.  949;  Littlefield  v.  Lawrence  (1803) 
83  App.  Div.  327,  82  N.  Y.  Supp.  25; 
Electric    Fireproofing    Co.    v.    Smith 

(1906)  113  App.  Div.  615,  99  N.  Y. 
Supp.  37;  Block  v.  Galitzka  (1906)  114 
App.  Div.  799,  100  N.  Y.  Supp.  173; 
Buckley  v.  Doig  (1906)  115  App.  Div. 
413,  100  N.  Y.  Supp.  869,  affirmed  in 

(1907)  188  N.  Y.  238,  80  N.  R.  913, 
11  Ann.  Cas.  263;  Maher  v.  Benedict 

(1908)  123  App.  Div.  579,  108  N.  Y. 
Supp.  228;  Eisenberg  v.  Lefkowitz 
(1911)  142  App.  Div.  569,  127  N.  Y. 
Supp.  595;  Abramovitz  v.  Tenzer 
(1911)  144  App.  Div.  170,  128  N.  Y. 
Supp.  951;  Wood  v.  Wise  (1912)  158 
App.  Div.  223,  187  N.  Y.  Supp.  1017, 
affirmed  in  (1918)  208  N.  Y.  586,  102 
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N.  E.  1117;  Pieraon  v.  Mitsui  &  Go. 
(1920)  181  N.  Y.  Supp.  278. 

In  Hull  V.  Littauer  (1900)  162  N.  Y. 
569,  57  N.  E.  102,  the  court,  in  afYirm- 
insr  a  judgment  for  the  defendants,  en- 
tered upon  a  directed  verdict,  said: 
"Generally,  the  credibility  of  a  wit- 
ness, who  is  a  party  to  the  action,  and 
therefore  interested  in  its  result,  is 
for  the  jury;  but  this  rule,  being 
founded  in  reason,  is  not  an  absolute 
and  inflexible  one.  If  the  evidence  is 
possible  of  contradiction  in  the  cir- 
cumstances,— if  its  truthfulness  or  ac- 
curacy is  open  to  a  reasonable  doubt 
upon  the  facts  of  the  case,  and  the  in- 
terest of  the  witness  furnishes  a  prop- 
er ground  for  hesitating  to  accept  his 
statements, — ^it  is  a  necessary  and  just 
rule  that  the  jury  should  pass  upon  it. 
Where,  however,  the  evidence  of  a  par- 
ty to  the  action  is  not  contradicted  by 
direct  evidence,  nor  by  any  legitimate 
inferences  from  the  evidence,  and  it  is 
not  opposed  to  the  probabilities,  nor, 
in  its  nature,  surprising  or  suspicious, 
there  is  no  reason  for  denying  to  it 
conclusiveness.  Though  a  party  to  an 
action  has  been  enabled,  since  the  leg- 
islation of  1857  (Laws  1857,  chap. 
358)  t  to  testify  as  a  witness,  his  evi- 
dence is  not  to  be  regarded  as  that  of  a 
disinterested  person,  and  whether  it 
should  be  accepted  without  question 
depends  upon  the  situation  as  deveK 
oped  by  the  facts  and  circymstances 
and  the  attitude  of  his  adversary.'* 
The  court  pointed  out  certain  circum- 
stances of  the  case,  and  said  further: 
"The  only  evidence  as  to  the  contract 
was  given  by  the  defendant.  There 
was  nothing  to  contradict,  or  to  dis- 
credit, his  evidence.  Those  circum- 
stances were  sufficient  to  distinguish 
the  case  and  to  take  it  from  without 
the  operation  of  the  general  rule.  If 
this  position  were  not  true,  then  the 
rule  might  be  reduced  to  an  obvious 
absurdity  in  its  consequences,  and 
verdicts  might  be  rendered  only  to  be 
set  aside  as  against  evidence.'' 

In  Second  Nat.  Bank  v.  Weston 
(1902)  172  N.  Y.  250,  64  N.  E.  949,  it 
was  held  to  be  error  not  to  direct  a 
verdict  for  the  plaintiff  on  the  testi- 
mony of  an  interested  witness,  to  some 
extent  aided  by  written  evidence. 


The  jury  have  no  right  to  disregard 
the  exonerating  evidence  of  the  em- 
ployees of  the  defendant  in  an  action 
for  injuries  caused  by  the  alleged 
kicking  of  the  plaintiff  off  defendant's 
train,  when  the  plaintiff  was  stealing 
a  ride,  and  did  not  identify  his  alleged 
assaulter.  Johnson  v.  New  York  C.  4 
H.  R.  R.  Co.  (1903)  178  N.  Y.  79,  66 
N.  E.  946,  18  AuL  Neg.  Rep.  379,  citing 
the  Hull  Case. 

In  Mendoza  v.  Levy  (1906)  111  App* 
Div.  449,  97  N.  Y.  Supp.  753,  where  it 
was  held  that  the  court  should  not 
direct  a  verdict  on  uncontradicted  tes- 
timony of  the  plaintiff  which  is  sus- 
picious, the  court  referred  to  what  is 
described  as  "the  general  rule  as  stat- 
ed" in  Saranac  &  L.  P.  R.  (3o.  v.  Arnold 
(1901)  167  N.  Y.  368,  60  N.  E.  647  (see 
supra,  b),  or  "that  general  rule  as 
modified  and  expressed"  in  the  Hull 
Case. 

It  may  be  noted  that  in  McConnell  v. 
Hellwig  (1920)  190  App.  Div.  244,  179 
N.  Y.  Supp.  882,  where  the  trial  court 
had  directed  a  verdict  for  the  defend- 
ant against  the  plaintiff's  uncontra- 
dicted testimony,  the  appellate  courts 
in  reversing  the  judgment,  said  that 
"the  credibility  of  the  plaintiff  was 
not  for  the  court,  but  for  the  jury, 
under  the  sule  of  Hull  v.  Littauer 
(N.  Y.)  supra. 

Even  before  the  decision  in  the  Hull 
Case  there  are  some  cases  taking  the 
same  view. 

Thus,  in  sustaining  a  judgment  of 
the  county  court  for  the  plaintiff,  re- 
versing a  decision  of  a  justice,  the 
court  said :  "The  plaintiff's  testimony 
was  not  contradicted  or  sought  to  be. 
She  was  not  impeached,  and  there  is  no 
circumstance  in  the  record  which 
tends  to  impeach  her  credibility,  and, 
under  such  circumstances,  the  justice 
was  not  at  liberty  to  disbelieve  her 
simply  because  she  was  interested  in 
the  event  of  the  action."  Van  Nos- 
trand  v.  Hubbard  (1898)  35  App.  Div. 
201,  54  N.  Y.  Supp.  739.  And  see,  to  a 
somewhat  similar  effect,  Berzevizy  v. 
Delaware,  L.  &  W.  R.  Co.  (1897)  19 
App.  Div.  809,  46  N.  Y.  Supp.  27.  So, 
in  Denton  v.  Carroll  (1896)  4  App.  Div. 
532,  40  N.  Y.  Supp.  19,  it  was  held  that 
the  jury  had  no  right  to  find  that  fur- 
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niture  seized  for  taxes  as  the  property 
of  a  taxed  boarder  belon^red  to  her 
'when  there  was  the  positive,  uncontra- 
dicted testimony  of  the  landlady  (the 
plaintiff)  that  she  owned  the  furni- 
ture. 

Where  the  testimony  of  the  defend- 
ant  is  ^  'not  contradicted  by  direct  evi« 
dence,  nor  by  any  legitimate  inferences 
from  the  evidence,  and  it  is  not  op- 
posed to  the  probabilities,  nor,  in  its 
nature,  surprising  or  suspicious/  the 
^credibility  thereof  was  not  necessarily 
for  the  jury."  Maher  v.  Benedict 
(1908)  123  App.  Div.  679,  108  N.  Y. 
Supp.  228. 

In  Eisenberg  v.  Lefkowitz  (1911) 
142  App.  Div.  569,  127  N.  Y.  Supp. 
595,  the  court  affirmed  a  judgment  for 
the  plaintiff,  entered  upon  a  verdict  di- 
rected on  his  uncontradicted  testi- 
mony. 

Where  the  facts  as  to  time  were 
testified  to  by  one  of  the  defendants, 
and  he  was  not  contradicted  or  dis- 
credited, it  was  held  that  the  court 
-erred  in  not  disposing  of  the  question 
of  reasonable  time  as  a  matter  of  law. 
Electric  Fireproofing  Co.  v.  Smith 
(1906)  118  App.  Div.  615,  99  N.  Y. 
Supp.  37. 

So,  where  one  of  the  plaintiffs  exe- 
<;uted  the  contract  sued  on  for  himself 
and  his  brother,  the  coplaintiff,  and 
the  brothers  both  testified  as  to  his 
authority  and  as  to  the  ratification 
of  it,  it  was  held  proper  to  take  that 
question  from  the  jury,  although  the 
witnesses  were  interested.  Wood  v. 
Wise  (1912)  153  App.  Div.  223,  137 
N.  Y.  Supp.  1017,  affirmed  in  (1913) 
208  N.  Y.  586,  102  N.  E.  1117. 

In  Buckley  v.  Doig  (1906)  115  App. 
Div.  413,  100  N.  Y.  Supp.  869,  affirmed 
in  (1907)  188  N.  Y.  238,  80  N.  E.  913, 
11  Ann.  Cas.  263,  the  trying  referee 
whose  decision  was  affirmed  held  that 
the  plaintiff's  uncontradicted  testi- 
mony on  a  certain  point  must  be  ac- 
cepted as  conclusive. 

The  court  may  not  disregard  arbi- 
trarily the  uncontradicted  testimony 
of  the  plaintiff's  assignor,  proving  the 
plaintiff's  case,  and  give  judgment  for 
the  defendant.  Block  v.  Galitzka 
(1906)  114  App.  Div.  799,  100  N.  Y. 
JSupp.  173. 


In  Abramovitz  v.  Tenzer  (1911)  144 
App.  Div.  170,  128  N.  Y.  Supp.  951, 
the  court,  following  the  Hull  Case, 
reversed  a  judgment  for  the  plaintiff 
in  a  case  tried  without  a  jury,  holding 
that  the  trial  justice  was  not  justified 
in  rejecting  the  uncontradicted  testi- 
mony of  the  defendant's  interested, 
witnesses. 

Where  the  defendant  was  held  lia- 
ble for  the  loss  of  the  plaintiff's  horse, 
the  jury  found  a  verdict  for  $25.  The 
plaintiff  testified  that  the  horse  was 
worth  |175.  The  defendant  claimed 
that  the  horse  was  balky,  and  "the  only 
evidence  offered  on  the  part  of  the 
defendant,  to  contradict  the  value  of 
the  horse,  as  testified  to  by  the  plain- 
tiff, was  his  own  testimony,  in  which 
he  stated,  when  asked  as  to  the  value : 
'I  do  not  see  how  he  could  be  worth 
anything  if  he  refused  to  work;'  and 
the  testimony  of  his  witness  Wagner, 
who  said :  1  would  not  give  anything 
for  him ;  he  would  not  work.'  But,  on 
cross-examination,  when  asked  if  the 
horse  would  work  well  in  a  team,  if 
he  would  then  say  he  was  worthless, 
he  answered:  'Not  as  a  team  horse. 
I  would  not.  No.' "  The  court,  in  re- 
versing the  judgment  on  the  plaintiff's 
appeal,  said :  "It  is  true  that  the  cred- 
ibility of  the  uncontradicted  testimony 
of  a  party  to  ap  action  is  usually  a 
question  for  the  jury.  So  is  the  credi- 
bility of  every  witness,  whether  in- 
terested or  uot;  but  a  jury  is  not  at 
liberty  to  disregard  the  testimony  of 
any  witness,  even  though  he  be  a  par- 
ty, who  is  in  no  wise  impeached,  and 
whose  testimony  is  such  that  its  truth 
is  highly  probable."  Littlefield  v. 
Lawrence  (1903)  83  App.  Div.  327,  82 
N.  Y.  Supp.  25  (this  case  is,  of  couri^e, 
not  strictly  within  the  scope  of  this 
annotation). 

But  the  trial  court  should  not  give 
judgment  for  the  plaintiff  on  his  un- 
contradicted testimony  when  it  passes 
credibility.  Punsky  v.  New  York 
(1908)  129  App.  Div.  558,  114  N.  Y. 
Supp.  66. 

In  Strong  v.  Walton  (1908)  47  App. 
Div.  114,  62  N.  Y.  Supp.  353,  in  holding 
that  the  case  was  not  one  where  the 
uncontradicted  testimony  of  a  party 
should  be  accepted  by  the  jury,  the 
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court  said :  'The  plaintiff's  testimony 
in  its  entirety  might  have  suggested 
doubt  of  the  truth  of  his  main  state- 
ment instead  of  dispelling  it,  and  his 
manner  may  have  confirmed  the  doubt. 
It  was  for  the  jury  to  decide,  and  we 
think  their  verdict  should  control." 

In  Union  Bank  v.  Mandel  (1910)  139 
App.  Div.  684,  124  N.  Y.  Supp.  459,  the 
court  considered  that,  under  the  cir- 
cumstances, the  jury  were  justified  in 
disregarding  the  testimony  of  the  de- 
fendant and  his  mother,  to  the  effect 
that  he  was  an  infant  at  the  time  of 
the  indorsement  in  question. 

F/.  MisceVaneons, 

In  Graham  v.  Coos  Bay  R.  &  Nav.  Co. 
(1914)  71  Or.  393,  139  Pac.  337,  the 
court  said :  "Under  §  704,  L.  0.  L., 
making  the  jury  exclusive  judges  of 
the  credibility  of  witnesses,  the  jury 
may  disregard  uncontradicted  testi- 
mony where  it  is  unsatisfactory  to 
their  minds.  A  jury  is  not  bound  to 
find  a  verdict  in  conformity  with  the 
declarations  of  any  number  of  wit- 
nesses which  do  not  produce  a  convic- 
tion in  their  minds  as  against  a  less 
number,  or  against  a  presumption  or 
other  evidence  that  does  satisfy  their 
minds.    L.  O.  L.  §  868,  subd.  2." 

"Jurors  are  not  bound  to  decide  in 
conformity  with  the  declarations  of 
any  number  of  witnesses  which  do  not 
produce  conviction  in  their  minds, 
against  a  presumption  or  other  evi- 
dence satisfying  their  minds.  Code 
Civ.  Proc.  §  2061,  subd.  2."  Sterling 
V.  Cole  (1909)  12  Cal.  App.  93, 106  Pac. 
602. 

In  Anniston  Nat.  Bank  v.  Durham 
(1897)  121  N.  C.  107,  28  S.  E.  134,  the 
court  said :  "If  the  party  upon  whom 
the  burden  of  proof  rests  has  offered 
no  evidence  to  prove  the  issue,  or  no 
such  evidence  as  the  jury  ought  to  find 
a  verdict  upon   (as  in  Wittkowsky  v. 


Wasson  (1874)  71  N.  C.  451),  the  court 
should  say  so,  and  direct  a  finding  in 
the  negative.  State  v.  Shule  (1849) 
32  N.  C.  (10  Ired.  L.)  153.  But.  no 
matter  how  strong  and  uncontradic- 
tory  the  evidence  is  in  support  of  the 
issue,  the  court  cannot  withdraw  such 
issue  from  the  jury  and  direct  an 
affirmative  finding.  To  do  this  is  to 
violate  the  Act  of  1796  (§  413  of  the 
Code).*' 

It  appears  by  the  official  headnote  in 
Frazier  v.  Georgia  R.  &  Bkg.  Co. 
(1899)  108  6a.  807,  33  S.  E.  996,  that 
it  was  there  held  that  "when  a  plain- 
tiff's right  to  recover  depended  upon 
the  establishment  of  a  particular  fact, 
and  the  only  proof  offered  for  this  pur- 
pose was  circumstantial  evidence  from 
which  the  existence  of  such  fact  might 
be  inferred,  but  which  did  not  demand 
a  finding  to  that  effect,  a  recovery  by 
the  plaintiff  was  not  lawful,  when,  by 
the  positive  and  uncontradicted  testi* 
mony  of  unimpeached  witnesses,  which 
was  perfectly  consistent  with  the  feir- 
cumstantial  evidence  relied  on  by  the 
plaintiff,  it  was  affirmatively  shown 
that  no  such  fact  existed." 

The  appellate  court  will  reverse  a 
judgment  on  a  referee's  report  sus- 
taining a  claim  against  decedent  on 
doubtful  and  improbable  testimony  of 
the  claimant.  Dougall  v.  Dougall 
(1901)  61  App.  Div.  282,  70  N.  Y.  Supp. 
336. 

It  may  be  noted  that  on  appeal  from 
a  judgment  in  a  separation  case  grant- 
ing the  wife  the  custody  and  control 
of  the  children,  the  court  said:  "The 
judgment  is  supported  by  uncontra- 
dicted evidence,  making  absolute  proof 
that  the  defendant  defamed  his  wife 
and  treated  her  so  cruelly  that  her  liv- 
ing with  him  became  intolerable/' 
Schmalz  v.  Schmalz  (1920)  146  La. 
— ,  84  So.  166. 
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Kansas  Supreme  Court  ^'Novetnher  S,  1010m 

(105  Kan.  S14,  185  Pac.  14.) 

Constitutional  law  —  quarantine  of  communicable  diseases  -—  delegation 
of  legislative  power. 

1.  Chapter  205  of  the  Laws  of  1917  undertakes  to  protect  public  health 
by  preventing  dissemination  of  dangerous  communicable  diseases,  through 
isolation  and  quarantine  measures,  nonobservance  of  which  is  declared  to 
be  a  misdemeanor,  and  is  not  unconstitutional,  on  the  ground  that  it  dele- 
grates  legislative  power,  because  it  confers  on  the  state  board  of  health 
authority  to  designate  such  diseases  as  are  infectious,  contagious,  or  com- 
municable in  their  nature,  and  to  prescribe  proper  control  measures. 

[See  note  on  this  question  beginning  on  page  836.] 


Health  —  rules  of  board  —  reason- 
ableness. 

2.  Rules  of  the  state  board  of 
health,  adopted  and  published  pursu- 
ant to  the  statute,  and  provisions  of  a 
city  ordinance  framed  in  accordance 
with  the  rules  of  the  state  board  of 
health,  considered  and  held,  not  to  be 
unreasonable  because  they  authorize 
isolation  of  men  infected  with  vene- 
real disease  at  an  institution  provided 
by  the  state  for  isolation  and  treat- 
ment of  such  diseases. 

[See  12  R.  C.  L.  1272,  1290.] 

—  findings  of  health  officer  —  concltt- 

-  siveness. 

3.  The  finding  of  a  city  health  of- 
ficer that  a  person  has  been  examined 
and  has  been  found  to  be  infected  with 
a  dangerous,  communicable  venereal 
disease  is  conclusive  as  to  the  facts 
found,  in  the  absence  of  a  charge  of 

Headnotes  by  BURCH,  J. 


bad  faith,  or  conduct  equivalent  to  bad 
faith,  on  the  part  of  the  officer. 
[See  annotation  in  2  A.L.R.  1542.] 

Habeas  corpus  —  release  from  quar- 
antine. 

4.  A  person  regularly  ordered  to  be 
isolated  at  the  state  institution  is  not 
entitled  to  a  writ  of  habeas  corpus  for 
his  discharge,  because  he  is  able  ro 
provide  himself  with  proper  treatment 
at  an  isolated  place  in  the  locality  of 
his  residence. 

Health  —  misnomer  of  place  of  isola* 
tion. 

5.  The  facts  considered,  and  held,, 
that  certain  misnomers  of  the  state  in- 
stitution, the  "State  Quarantine  Camp 
for  Men,  at  Lansing,"  do  not  render 
the  place  of  isolation  indefinite,  or 
otherwise  invalidate  the  isolation  or- 
ders under  which  the  petitioners  are 
held. 


Application  by  petitioners  for  a  writ  of  habeas  corpus  to  secure  their 
release  from  custody  to  which  they  had  been  committed,  and  to  forestall 
execution  of  an  isolation  order  contemplating  their  further  detention. 
Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Elisha  Scott  for  petitioners.  further  detention.     The  cause  was 

Mr.  D.  H.  Branaman  for  respond-     heard    on   the   application   for   the 


cnts. 

Burch,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioners  presented  an  ap- 
plication for  a  writ  of  habeas  corpus 
to  free  them  from  present  detention 
by  the  chief  of  police  of  the  city  of 
Topeka,  and  to  forestall  execution  of 
an    isolation    order    contemolating 


writ.  The  isolation  order  relating  to 
one  of  the  petitioners  is  in  the  fol- 
lowing form ; 

November  10,  1919. 
The  Chief  of  Police, 

Topeka,  Kansas. 
Sin- 
By  authority  of  the  rules  and  reg- 
ulations for  the  control  and  suppres- 
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sion  of  venereal  diseases  in  the  state 
of  Kansas,  enacted  by  the  Kansas 
state  board  of  health  March  29, 
1918,  under  authority  of  chapter  205, 
Session  Laws  of  1917  (and  Ordi- 
nance No.  4332,  city  of  Topeka),  I 
hereby  notify  you  that  George  Buck- 
ner,  now  in  custody  at  the  city  jail 
at  Topeka,  Kansas,  has  been  exam- 
ized  and  found  to  be  infected  with  a 
dangerous,  communicable  disease, 
viz.,  chronic  gonorrhcea. 

In  further  pursuance  of  said  rules 
and  regulations,  I  hereby  designate 
the  state  penitentiary  at  Lansing, 
Kansas,  as  the  place  and  limit  of  the 
area  in  which  the  above-named  per- 
son is  to  be  isolated. 

I  request  that  you  take  the  neces- 
sary action  to  transfer  said  person 
to  the  state  penitentiary  in  accord- 
ance with  the  above-cited  authority. 

Respectfully, 
[Signed]  Earle  G.  Brown,  M.  D., 

City  Health  Officer. 

Constitutionality  of  the  statute, 
validity  of  the  rules  of  the  state 
board  of  health,  and  validity  of  the 
city  ordinance,  referred  to  in  the  or- 
der, are  questioned. 

Section  1  of  the  statute,  which  be- 
came effective  on  February  28, 1917, 
reads  as  follows:  "For  the  better 
protection  of  the  public  health  and 
for  the  control  of  communicable  dis- 
eases, the  state  board  of  health  shall 
designate  such  diseases  as  are  in- 
fectious, contagious  or  communica- 
ble in  their  nature  and  the  state 
board  of  health  is  herewith  author- 
ized to  make  and  prescribe  rules, 
regulations  and  procedures  for  the 
isolation  and  quarantine  of  such  dis- 
eases and  persons  afflicted  with  or 
exposed  to  such  diseases  as  may  be 
necessary  to  prevent  the  spread  and 
dissemination  of  diseases  dangerous 
to  the  public  health.  Such  rules, 
regulations  and  procedures  shall  be 
published  in  the  official  state  paper, 
and  when  so  published  shall  be  in 
full  force  and  effect."  Laws  1917, 
chap.  205. 

Section  2  provides  penalties  for 
violating,  or  refusing  or  neglecting 
to  obey,  any  of  the  rules,  regula- 


tions, or  procedures  prescribed  Iqr 
the  state  board  of  health. 

It  will  be  observed  the  statute  is 
general,  and  cont^nplates  protec- 
tion of  the  public  health  by  control 
of  all  dangerous  diseases  which  are 
infectious,  contagious,  or  communi- 
cable. It  was  not  long  until  specific 
application  of  the  statute  to  vene- 
real diseases  became  urgent,  on  ac- 
count of  social  conditions  attending 
concentration  of  large  bodies  of 
troops  at  the  three  United  States 
military  establishments  in  the  state. 
Fort  Leavenworth,  Fort  Riley,  and 
Camp  Funston.  The  state  board  of 
health  declared  syphilis,  gonococcus 
infection,  and  chancroid  to  be  infec- 
tious, contagious,  or  communicable 
in  their  nature,  and  notifiable  dis- 
eases dangerous  to  the  public  health, 
and  made  and  published  rules  and 
regulations  for  the  control  and  sup- 
pression of  such  diseases.  The 
rules  necessarily  involved  isolation 
of  diseased  persons,  and  facilities  for 
isolation  in  the  localities  where  such 
persons  were  found  were  totally  in- 
adequate. Desiring  to  co-operate 
with  the  state  board  of  health  and 
with  the  government  of  the  United 
States  in  dealing  with  the  venareal 
disease  problem,  the  state  board  of 
administration,  which  is  the  central 
body  having  control  of  all  correction- 
al, charitable,  and  educational  insti- 
tutions of  the  state,  placed  at  the 
disposal  of  all  authorities  concerned 
the  facilities  existing  on  the  peni- 
tentiary reservation  at  Lansing. 
Provision  was  made  for  the  quar- 
antine and  medical  treatment  of 
women  at  the  industrial  farm  for 
women.  Provision  was  made  for  the 
isolation  of  men  in  one  of  the  peni- 
tentiary buildings,  for  their  treat- 
ment at  the  penitentiary  hospital, 
and  for  certain  liberties  outside  the 
walls  of  the  institution  in  connection 
with  a  few  hours'  work  each  day  on 
the  penitentiary  farm.  The  portions 
of  the  state  property  thus  set  apart 
for  the  use  of  men  were  designated 
the  "Kansas  State  Quarantine  Camp 
for  Men  at  Lansing,"  and  the  por- 
tion set  apart  for  the  use  of  women 
was  designated  the  "Kansas  State 
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Quarantine  Hospital  for  Women  at 
Lansing."  Experience  demonstrated 
that  the  men  sent  to  the  quarantine 
camp  thus  established  were,  gener- 
iJly  speaking,  a  bad  lot,  and  the 
board  of  administration  provided 
that  they  should  be  subject  to  such 
rules  for  the  dii^pline  and  control 
of  the  institution  as  the  warden, 
with  the  approval  of  the  board, 
might  adopt. 

The  rules  and  regulations  for  the 
control  of  venereal  diseases  adopted 
by  the  state  board  of  health  cover 
the  subject  in*detail.  A  portion  of 
rule  36  reads  as  follows : 

^'Section  1.  Local  county  and  city 
health  officers  throughout  the  state 
and  deputy  state  health  officers  ap- 
pointed for  that  purpose  are  hereby 
authorized  and  directed  to  use  every 
available  means  to  ascertain  the  ex- 
istence of  and  inmiediately  investi- 
gate all  suspected  cases  of  Sjrphilts 
in  communicable  form,  gonococcus 
infection  or  chancroid  within  their 
respective  jurisdictions,  and  to  as- 
certain the  source  of  such  infee^- 
tions. 

'^Section  2.  In  such  investigations 
said  local  health  officers,  deputy 
state  health  officers,  or  their  duly 
authorized  representatives,  are  here- 
by vested  with  full  powers  of  in- 
spection, examination,  isolation  and 
disinfection  of  all  places,  persons, 
and  things,  and  as  such  inspectors 
said  local  health  officers,  deputy 
state  health  officers,  or  their  duly 
'authorized  representatives,  are  here- 
by authorized: 

**  (a)  To  make  examinations  of  all 
persons  reasonably  suspected  of  hav- 
ing syphilis  in  communicable  form, 
gonococcus  infection,  or  chancroid. 
Owing  to  the  prevalence  of  such  dis- 
eases among  pimps  and  prostitutes, 
all  such  persons  may  be  considered 
in  the  above  class. 

"(b)  To  isolate  such  persons 
whenever  in  the  opinion  of  said  local 
health  officer,  deputy  state  health 
officer,  the  state  board  of  health  or 
its  secretary,  isolation  is  necessaiy 
to  protect  the  public  health.  In  es- 
tablishing isolation  the  health  of- 
ficer shall  define  the  place  and  the 
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hmite  of  the  area  in  which  the  pei:- 
8on  reasonably  suspected  or  Imown 
to  have  S3rphilis,  gonococcus  infec- 
tion, or  chancroid,  and  his  or  her 
attendant,  are  to  be  isolated,  and  no 
persons,  t>ther  than  the  attending 
physicians,  shall  enter  or  leave  the 
area  of  isolation  without  the  per- 
mission of  the  health  officer  having 
jurisdiction.  Provided:  That  wom- 
en may  be  quarantined  at  the  Kan- 
sas State  Quarantine  Hospital  for 
Women  at  Lansing,  and  men  may  be 
quarantined  in  the  Kansas  State 
Quarantine  Camp  for  Men  at  Lan.- 
sing.'' 

In  September,  1918,  the  board  of 
commissioners  of  the  city  of  Topeka 
passed  an  ordinance,  No.  4,832,  deal- 
ing with  the  subject  of  venereal  dis- 
eases which  followed  closely  the 
rules  and  regulations  of  the  state 
board  of  health.  A  part  of  §  8  and 
§§  9  and  10  read  as  follows : 

"Sec.  8.  Powers  and  Duties  of 
City  Health  Officer.— It  is  hereby 
made  the  duty  of  the  city  health  of- 
ficer and  he  is  hereby  directed  and 
empowered:  (a)  To  make  examina- 
tions of  persons  reasonably  suspect- 
ed of  having  syphilis  in  the  infec- 
tious stages,  or  gonococcus  infec- 
tion. Owing  to  the  prevalence  of 
such  diseases  among  prostitutes,  all 
prostitutes  may  be  considered  with- 
in the  above  class,  (b)  To  isolate 
persons  infected  with  any  of  said 
diseases  whenever  isolation  is  nec- 
essary to  protect  the  public  health. 
In  establishing  isolation,  the  city 
health  officer  shall  define  the  limits 
of  the  area  in  which  the  persons  rear 
sonably  suspected  or  known  to  have 
syphilis  or  gonococcus  infection  and 
his  or  her  inomediate  attendant  are 
to  be  isolated,  and  no  person  other 
than  th«  att^ding  physician  shall 
enter  or  leave  the  area  of  isolation 
without  the  permission  of  the  city 
health  officer.    ... 

''Sec.  9.  Detention  Hospital. — ^It 
shall  be  the  duty  of  the  city  health 
officer  to  use  only  such  building  or 
buildings  for  quarantine  purposes 
under  this  ordinance  as  shall  first 
be  provided  or  accepted  by  the  board 
of  commissioners,  provided,  however* 
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that  the  state  industrial  farm  for 
women,  at  Leavenworth,  may  be 
used  for  such  quarantine  purposes. 

''Sec.  10.  Quarantine. — ^Whenever 
it  is  necessary  for  the  protection  of 
the  public  health  that  persons  in- 
fected with  venereal  diseases  be 
quarantined,  the  city  health  officer 
shall  quarantine  such  diseased  per- 
son [s]  in  said  detention  hospitals  or 
at  said  industrial  farm,  and  cause  to 
be  administered  to  such  persons  a 
proper  course  of  treatment." 

In  May,  1919»  the  board  of  com- 
missioners adc^ted  a  resolution  re- 
citing that  the  city  had  no  suitable 
place  to  isolate  and  treat  persons 
afflicted  with  venereal  diseases,  and 
designated  and  accepted  as  such 
places  the  ''farm  for  interned  men 
at  Lansing,''  for  men,  and  the  "state 
industrial  farm  for  women,"  for 
women. 

.  The  statute  is  assailed  as  delegat- 
ing legislative  power  to  the  state 
board  of  health.  The  statute  be- 
longs to  the  well-known  class  in 
which  the  legislature  enacts  a  law  in 
general  terms,  confers  on  an  officer 
or  administrative  body  power  to  en- 
force the  law,  and  to  accomplish  that 
end,  to  adopt  necessary  rules  and 
regulations,  and  prescribe  penalties 
for  violations  of  the  regulations  so 
adopted.  12  C.  J.  844,  848.  The 
necessity  for  legislation  of  this  char- 
acter is  demonstrated  by  very  recent 
events.  If,  when  the  statute  under 
consideration  was  before  the  legis- 
lature, it  had  designated  all  the 
infectious,  contagious,  and  communi- 
cable diseases  it  knew,  and  had  pre- 
scribed regulations  for  their  sup- 
pression and  control,  it  would  have 
omitted  the  deadly  influenza  which 
soon  afterwords  made  such  appall- 
ing inrcMtds  on  the  lives  and  health 
of  the  people  of  the  state.  To  meet 
emergencies  of  this  character,  it  is 
indispensable  to  preservation  of  the 
public  health  that  some  administra- 
tive officer  or  board  should  be  clothed 
with  authority  to  make  adequate 
rules  which  have  the  force  of  law, 
and  generally  the  public  welfare  is 
best  promoted  by  delegating  power 
to  make  administrative  regulations 


to  fulfil  the  expressed  intention  of 
the  legislature.  While  in  this  in- 
stance the  terms  of  the  statute  are 
somewhat  meager,  it  undertakes  to 
protect  public  health  by  preventing 
dissemination  of  dangerous  com- 
municable diseases,  •  through  isola^ 
tion  and  quarantine  measures,  non- 
observance  of  which  is  declared  to 
be  a  misdemeanor;  and  the  author- 
ity given  the  state  board  of  health 
to  specify  such  diseases  as  measure 
up  to  the  standard 
of    infectious,   con-  S;t:!iSJi25?i\,e 


tagious,    and    com-  's?  coBim^«i«iiM« 
municable,    ana    to  4eies»tt<m  •£ 
prescribe       appro-  iowJ^**^* 
priate  control  meas- 
ures, is  well  sustained.    The  follow- 
ing cases,  chosen  from  a  constantly 
lengthening  list,  discuss  and  ai^ly 
the  principles  involved : 

Isenhour  v.  State,  157  Ind.  517, 87 
Am.  St.  Rep.  228,  62  N.  E.  40— au- 
thority to  state  board  of  health  to 
adopt  measures  necessary  to  facili- 
tate enforcement  of  pure  food  law, 
and  to  define  specific  adulterations 
(milk). 

Red  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture,  222  U.  S.  380,  56  L.  ed. 
240,  32  Sup.  Ct.  Rep.  162— author- 
ity of  state  board  of  agriculture  to 
determine  what  oils  are  safe,  pure, 
and  afford  sufficient  light. 

Carstens  v.  De  Sellem^  82  Wash. 
643, 144  Pac.  934— authority  of  com- 
missioner of  agriculture  to  specify 
diseases  and  pests  injurious  to  nur- 
sery stock,  trees,  etc 

Buttfield  V.  Stranahan,  192  U.  S. 
470,  48  L.  ed.  525,  24  Sup.  Ct 
Rep.  349 — authority  of  Secretary  of 
Treasury,  on  reconmiendation  of 
board  of  experts,  to  establish  stand- 
ards of  tea. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tay- 
k)r,  210  U.  S.  281,  52  L.  ed.  1061,  28 
Sup.  Ct.  Rep.  616 — authority  of  In- 
terstate Commerce  Commission,  in 
conjunction  with  American  railway 
association,  to  designate  and  pro- 
mulgate standard  height  and  maxi- 
mum variation  of  freight-car  draw- 
bars. 

Richards  v.  Fleming  Coal  Co.  104 
Kan.  330,  179  Pac.  380— rules  and 
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regolations  relatinsr  to  ase  of  dyna- 
mite BnA  other  detonatinsr  explo* 
siveB  in  mines,  agreed  on  between 
employer  and  employees  and  ap- 
proved by  state  mine  inspector. 

In  the  case  of  State  v.  Crawf^d, 
104  Kan.  141,  2  L.R.A.  880, 177  Pac 
860,  it  was  held  that  the  principles 
under  discussion  could  not  be  ex- 
tended to  validate  a  code  of  rules 
relating  to  electric  wiring,  promul- 
gated and  revised  from  time  to  time 
by  a  body  composed  of  private  in- 
dividuals and  voluntary  unofficial  or- 
ganizations, which  meets  occasional- 
ly somewhere  in  the  United  States. 

The  rules  of  the  state  board  of 
health  and  the  city  ordinance  are 
assailed  as  unreasonable.  In  this 
instance,  only  those  provisions  of 
the  rules  of  the  state  board  of  health 
and  of  the  city  ordinance  are  in- 
volved, which  relate  to  isolation  of 
persons  who  have  been  examined 
and  have  been  found  to  be  diseased. 
Reasonableness  of  provisions  relat- 
ing to  discovery  and  to  examination 
of  suspects  need  not  be  determined. 
It  may  be  observed,  however,  that 
while  provisions  of  the  latter  dass 
cut  deeply  into  private  personal 
right,  the  subject  is  one  respecting 
which  a  mincing  policy  is  not  to  be 
tolerated.  It  affects  the  public 
health  so  intimately  and  so  insidi- 
ously that  considerations  of  delicacy 
and  privacy  may  not  be  permitted 
to  thwart  measures  necessary  to 
avert  the  public  peril.  Only  those 
invasions  of  personal  privacy  are 
unlawful  which  are  unreasonable, 
and  reasonableness  is  always  rela- 
tive to  gravity  of  the  occasion.  Op- 
portunity for  abuse  of  power  is  no 
greater  than  in  other  fields  of  gov- 
ernmental activity,  and  misconduct 
in  the  execution  of  ofiicial  authority 
is  not  to  be  presumed. 

It  is  urged  that  the  regulations 
in  question  are  unreasonable,  in  that 
they  authorisse  isolation  in  remote 
places  beyond  the  limits  of  the  cHy 
in  which  the  petitioners  reside.  The 
court  knows  of  no  law  or  rule  of 
public  policy  or  private  right  which 
requires  a  person  who,  for  the  pro- 


tection of  the  public,  must  be  iso- 
lated and  treats  for  loathsome  com- 
municable disease,  to  be  interned  in 
the  locality  in  which  he  may  reside. 
It  would  have  been  competent  for 
the  state  board  of  health  to  desig- 
nate a  single  hospital  for  the  det^i- 
ti<»i  of  all  parsons  in  the  state  found 
to   be  80  diseased.  »    .^^      , 

1      .J      .     i*«ir™cr*«.    Health— mle*   of 

and  it  IS  entirely  board— re««©ii- 
reasouable  for  cities  •"•—•• 
having  inadequate  facilities,  or  hav- 
ing no  facilities  of  their  own,  to  take 
advantage  of  those  provided  by  state 
authority.  In  this  instance  the  city 
health  officer's  power  to  isolate  is 
restrained  by  ordinance,  which  re- 
quires the  dty  commission  to  ap- 
prove detention  hospitals  other  than 
those  provided  by  the  city. 

In  the  application  for  the  writ  it 
is  stated  that  the  petitioners  are  not 
diseased.  The  question  is  one  of 
fact,  determinaUe  by  practically  in- 
fallible scientific  methods.  The  city 
health  officer  was  authorized  to  as- 
certain the  fact.  He  _flndtn«.  ot 
has  certified  to  the  iTeAith  omoexw 
existence  of  disease,  «o»i,i«.ive«e... 

and,  in  tiie  absence  of  a  charge  of 
bad  faith,  or  conduct  equivalent  to 
bad  faith,  on  his  part,  his  finding  is 
conclusive. 

In  the  application  for  the  writ  it 
is  stated  that,  if  the  petitioners  be 
diseased,  they  are  able  to  provide 
themselves  with  proper  treatment 
in  an  isolated  place  „  ^ 

m  .the    city    of    To-    releano  from 

peka.    The    answer  •>'»•'•»«««• 
is:     The  public  health  authorities 
are  not  obliged  to  take  chances. 

Finally,  it  is  said  that  the  isola- 
tion orders  are  bad  because  they  di- 
rect quarantine  in  the  state  peni- 
tentiary, and  the  petitioners  may 
not  be  confined  in  the  penitentiary 
for  disease.  The  orders  ought  not 
to  have  used  the  term  ''state  peni- 
tentiary," and  should  be  amended 
by  employing  the  ofiicial  designa- 
tion, the  ''State  Quarantine  Camp 
for  Men  at  Lansing."  While  it  is 
true  that  physical  facilities  consti- 
tuting part  of  the  penitentiary 
equipment  are  utilized,  interned  per- 
sons are  in  no  sense  confined  in  the 
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penitentiary,  and  are  not  subject  to 
the  peculiar  obloquy  which  attends 
such  confinement.    Since,  however, 

the  isolation  orders 
specify  the  author- 
ity under  which 
they  are  issued,  there  is  no  doubt 
about  the  place.  Neither  is  there 
any  doubt  that  the  place  is  the  iden- 


Health— mU- 
nomer   of  plAee 
of  iMolatton. 


tical  place  approved  by  the  city  com- 
Dodssioners  under  the  name,  'Tarm 
for  Interned  Men  at  Lansing."  Con* 
sequently,  the  confusion  and  misap* 
plication  of  names,  which  should  be 
avoided  in  the  future,  are  not  suffi- 
cient to  entitle  the  petitioners  to 
discharge. 
The  writ  is  denied. 


ANNOTATION. 
General  delegation  of  power  to  guard  against  spread  of  contagioui  diieate. 


i»  Introductory,  836. 
II.  Validity  of  general  delegation,  836. 
III.  Scope  of  general  delegation: 

a.  Measure  other  than  vaccination: 

1.  Measures    held    authorized, 

837. 

2.  Measures  held  not  author- 

ized, 839. 

b.  Vaccination,  841. 

This  note  discusses  the  validity  of 
a  general  legislative  delegation  to  of- 
ficers or  bodies  having  locally  the 
function  of  protecting  the  public 
health,  of  the  power  to  make  and  en- 
force regulations  to  prevent  the  spread 
of  communicable  diseases,  and  the  ex- 
tent of  the  power  which  may  be  exer- 
cised under  such  a  delegation.  In 
treating  the  extent  of  the  power  con- 
ferred, not  only  have  powers  expressly 
granted  been  excluded  from  consid- 
eration, but  the  discussion  has  been 
confined  to  the  existence  of  the  power, 
excluding  questions  as  to  its  abuse. 
The  note  is  also  confined  to  a  consid- 
eration of  powers  looking  specifically 
to  the  prevention  of  the  spread  of  con- 
tagion, and  does  not  consider  the  dele- 
gation of  powers  to  protect  the  public 
health  generally.  Questions  as  to  the 
validity  of  local  health  regulations, 
made  under  a  general  delegation  of 
power,  which  conflict  with  those  made 
by  statute,  are  also  excluded. 

H,  ValidUy  of  (feneral  delegation, 

A  general  statutory  delegation  of 
power  to  make  regulations  for  the  pro- 
tection of  the  public  health  from  con- 
tagious or  infectious  diseases  is  not 
unconstitutional,  as  a  delegation  of 
legislative  power. 


niinois.— People  v.  Tait  (1913)  261 
111.  197,  108  N.  E.  750. 

Indiana.— Blue  v.  Beach  (1900)  166 
Ind.  121,  50  L.R.A.  64,  80  Am.  St.  Rep. 
195,  56  N.  E.  89. 

Kansas. — See  the  reported  case  (Ex 
PARTE  McGee,  ante,  831). 

Eentneky. — Hengehold  v.  Covington 
(1900)  108  Ky.  752,  57  S.  W.  495. 

Massachusetts.  —  Train  v.  Boston 
Disinfecting  Co.  (1887)  144  Mass.  523, 
59  Am.  Rep.  113,  11  N.  E.  929. 

Michigan. — Hurst  v.  Warner  (1894) 
102  Mich.  288,  26  L.R.A.  484,  47  Am. 
St.  Rep.  525,  60  N.  W.  440. 

Missouri.  —  Metcalf  v.  St.  Louis 
(1847)  11  Mo.  102;  St.  Louis  v.  McCoy 
(1853)  18  Mo.  288. 

Washington. — State  ex  rel.  McBride 
V.  Superior  Ct  (1918)  103  Wash.  409, 
174  Pac.  973. 

Thus,  in  People  v.  Tait  (UL)  supra, 
it  was  held  that  the  provisions  of  a 
statute,  giving  the  board  of  county 
commissioners  in  certain  counties  the 
general  power  to  make  rules  and  regu- 
lations to  prevent  the  spread  of  com- 
municable diseases,  including  the  pow- 
er to  quarantine  any  house  where  an 
infected  person  might  be,  was  not  an 
unlawful  delegation  of  legislative 
power. 

So,  in  Blue  v.  Beach  (Ind.)  supra, 
the  court  held  that  an  act  providing 
that  the  state  board  of  health  should 
make  rules  and  by-laws  to  prevent  the 
spread  of  contagious  and  infectious 
diseases  did  not  delegate  legislative 
power  in  violation  of  the  Constitution. 

Similarly,  in  Metcalf  v.  St.  Louis 
(Mo.)  supra,  it  was  held  that  a  stat« 
ute  delegating  to  the  city  of  St.  Louis 
the  power  to  adopt  by  ordinance  regu- 
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lations  to  prevent  the  introduction  of 
contagious  diseases,  and  to  make  quar* 
antine  laws  for  that  purpose,  was  not 
a  delegation  of  legislative  authority  in 
violation  of  the  constitutional  prohi- 
bition. See  to  the  same  effect,  St. 
Louis  V.  McCoy  (Mo.)  supra. 

In  like  manner,  the  court  held  in 
State  ex  rel.  McBride  v.  Superior  Ct. 
(Wash.)  supra,  that  the  provisions  of 
a  statute  creating  a  state  board  of 
health,  and  rendering  its  rulings  final 
as  to  the  existence  of  contagious  dis- 
eases, were  not  violative  of  the  Con- 
stitution, as  a  delegation  of  legislative 
power. 

In  the  reported  case  Ex  parte  Mg^ 
Gee,  ante,  831),  the  court  sustains  a 
statute  delegating  to  the  state  board 
of  health  the  power  to  define  such  dis- 
eases as  it  deems  to  be  contagious  or 
infectious,  and  to  adopt  such  regula- 
tions as  may  be  proper  to  control  those 
diseases. 

But  in  State  ex  rel.  Adams  v.  Burdge 
(1879)  95  Wis.  390,  37  L.R.A.  157,  60 
Am.  St.  Rep.  128,  70  N.  W.  347,  the 
court  held  that  an  act  which  author- 
ized the  state  board  of  health  to  make 
such  regulations  as  it  might  deem 
necessary  for  the  preservation  of  the 
public  health  from  contagious  dis- 
eases, and  which  further  authorized 
the  board  to  designate  such  diseases  as 
were  to  be  considered  contagious  and 
dangerous,  was  unconstitutional  as  an 
attempt  to  delegate  legislative  power. 

m»  Scope  of  general  delegation. 

tL  Measure  other  tluin  vaccination^ 

1.  Meamiree  held  authorized* 
iHiaraiitiiie. 

Under  a  general  delegation  of  the 
power  to  take  measures  necessary  to 
prevent  the  spread  of  contagious  dis- 
ease, health  officers  have  the  power  to 
provide  for  the  isolation  of  persons  af- 
flicted with  such  a  disease.  Ex  parte 
Johnston  (1919)  —  CaL  App.  — ,  180 
Pac.  644. 

Affirming  that  power,  the  court  in 
State  V.  Racskowski  (1918)  86  CmuL 
677,  45  L.R.A.(N.S.)  580,  86  Atl.  606, 
Ann.  Cas.  1914B,  410,  said:  ''Our 
health  officers  are  not  only  bound  to 
make  all  necessary  and  proper  regu* 


lations  to  prevent  the  spread  of  dis- 
ease, but  they  are  bound  to  exercise 
the  highest  diligence  in  enforcing 
these  regulations.  Common  knowl- 
edge tells  us  that  contagious  diseases 
may  be  communicated  by  those  who 
have  been  exposed  to  the  disease;  and 
it  ip  the  common  practice  for  the 
health  authorities  to  detain  all  such 
persons  from  going  abroad  so  long  as 
the  danger  of  contagion  is  imminent 
from  those  who  have  been  exposed.'' 
It  was,  however,  held  in  that  case  that 
this  delegation  of  power  to  order  a 
person  into  quarantine  could  be  exer- 
cised only  when  the  health  officer  had 
a  reasonable  belief  that  the  person  or- 
dered into  confinement  was  actually 
afflicted  with  a  contagious  or  infec- 
tious disease. 

Applying  the  rule  just  stated,  it 
has  been  held  that  a  general  delega- 
tion of  power  to  take  measures  against 
the  spread  of  contagion  authorizes  a 
regulation  requiring  the  removal  of 
smallpox  patients  to  a  pesthouse. 
Board  of  Health  v.  Ward  (1900)  107 
Ky.  477,  54  S.  W.  725;  Hengehold  v, 
Covington  (1900)  108  Ky.  752,  57  S. 
W.  495. 

So,  iinder  a  general  delegation  of 
authority  to  make  and  enforce  regula- 
tions for  the  prevention  and  spread  of 
infectious  or  contagious  diseases,  it 
has  been  held  that  a  board  of  health^ 
was  authorized  to  direct  the  isolation' 
of  a  person  infected  with  anesthetic 
leprosy.  Kirk  v.  Board  of  Health 
(1909)  88  S.  C.  872,  28  L.R.A,(N.S.)! 
1188,  65  S.  W.  887. 

In  the  reported  case  (Ex  parte  Mc- 
Gee,  ante,  831),  the  court  holds  that 
a  regulation  of  the  state  board  of 
health,  acting  under  its  delegated  pow- 
er to  prevent  the  dissemination  of  con- 
tagious or  infectious  diseases,  and  a' 
city  ordinance  following  the  regula-^ 
tion  of  the  state  board,  which  direct* 
the  quarantine  in  a  state  hospital  of 
men  afflicted  with  venereal  disease,  are 
reasonable  measures. 

So,  in  Ex  parte  Brown  (1919)  — 
Neb.  — ,  172  N.  W.  522,  it  was  held 
that,  under  a  similar  delegation  ofi 
power,  the  city  of  Omaha  was  author- 
ized to  provide  by  ordinance  for  the 
detention  of  persons  "found  to  be  in-' 
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fected  with  communicable  venereal 
virus."  See  also  Ex  parte  Johnston 
(1919)  —  Cal.  App.  — ,  180  Pac.  644. 

In  Highland  v.  Schlute  (1900)  128 
Mich.  860,  82  N.  W.  62,  it  appeared 
that  by  a  special  statute  the  board  of 
health  of  the  city  of  Detroit  was  au- 
thorized, in  case  of  epidemic  disease, 
to  make  such  provisions  as  it  might 
deem  necessary,  though  such  provi- 
sions were  not  otherwise  authorized 
by  the  general  statute  relative  to  all 
cities  whose  charter  provisions  were 
not  inconsistent  therewith.  Under 
this  special  act  the  Detroit  board  of 
health  adopted  a  regulation  providing 
that,  whenever  smallpox  broke  out  in 
one  half  of  a  double  frame  house,  the 
entire  house  should  be  quarantined. 
The  court  held  that  this  regulation 
was  a  proper  exercise  of  the  power 
delegated  to  the  board  of  health. 

Under  an  act  providing  that  the 
health  officer  of  the  port  of  New  York 
"shall,  in  the  presence  of  immediate 
danger,  take  the  responsibility  of  ap- 
plying such  additional  measures  as 
may  be  deemed  indispensable  for  the 
protection  of  the  public  health,''  it  has 
been  held  that  the  delegated  powers 
justified  the  action  of  the  health  officer 
in  landing  and  isolating  passengers 
from  cholera-infected  ships,  on  Fire 
island,  in  the  county  of  Suffolk,  de- 
spite the  order  of  the  board  of  health 
of  that  county  that  such  passengers 
should  not  be  landed.  Young  v.  Flow- 
er (1893)  8  Misc.  84,  22  N.  Y.  Supp. 
332.  So,  in  Metcalf  v.  St.  Louis  (1847) 
11  Mo.  102,  the  court  held  that  under 
the  delegation  of  power  to  the  city  of 
St.  Louis  "to  make  regulations  to  pre- 
vent the  introduction  of  contagious 
diseases  into  the  city;  to  make  quar- 
antine laws  for  that  purpose," — an 
ordinance  providing  for  the  quaran- 
tine of  vessels  whose  crew  or  passen- 
gers had  been  exposed  to  contagion, 
for  a  period  not  exceeding  thirty  days, 
was  properly  adopted. 

Closing  of  store. 

Under  the  provisions  of  a  statute 
delegating  to  county  boards  of  health 
the  right  to  inaugurate  and  execute 
''such  sanitary  regulations  as  the  local 
board  may  consider  expedient,  to  pre* 
vent  the  outbreak  of  and  spread  of 


cholera,  smallpox,  yellow  fever,  sear^ 
let  fever,  diphtheria,  and  other  epi- 
demic and  communicable  diseases,''  it 
has  been  held  that  a  county  board  of 
health  might  compel  the  closing  of  a 
store  for  disinfection,  and  quarantine 
'the  storekeeper,  where  such  person 
had  recently  come  from  an  infected 
locality.  Allison  v.  Cash  (1911)  148 
Ky.  679, 187  S.  W.  245. 

Oisiafeotioii. 

Where  the  board  of  health  of  a  city 
has  been  authorized  by  statute  to  take 
such  measures  as  it  deems  necessary 
to  prevent  the  spread  of  dangerous 
communicable  diseases,  and  to  make 
quarantine  regulations,  it  may  prop- 
erly adopt  a  regulation  requiring  the 
disinfection  of  all  imported  rags,  at 
the  expense  of  the  owner.  Train  v. 
Boston  Disinfecting  Co.  (1887)  144 
Mass.  523,  59  Am.  Rep.  113,  11  N.  E. 
929. 

So,  the  delegation  of  power  to  en- 
act all  laws  or  ordinances  necessary 
to  preserve  the  health  of  the  city  and 
to  prevent  the  introduction  of  con- 
tagious diseases,  contained  in  the 
charter  of  the  city  of  Baltimore,  has 
been  held  to  authorize  an  ordinance 
imposing  on  the  captain,  owner,  or 
consignee  of  any  vessel  coming  to 
quarantine  with  persons  on  board  af- 
flicted with  smallpox,  the  expenses  in- 
curred in  disinfecting  persons  or  prop- 
erty on  board  the  vessel.  Harrison  v. 
Baltimore  (1848)  1  Gill  (Md.)  264. 

Contaraot  or  expendHnro. 

In  Hazen  v.  Strong  (1880)  2  Yt  427, 
wherein  it  appeared  that  the  select- 
men of  a  town  had  been  delegated  by 
statute  the  authority  to  take  measures 
to  prevent  the  spreading  of  smallpox 
when  any  person  in  the  town  should 
become  infected  therewith,  the  court 
held  that  the  delegation  of  power  car- 
ried with  it  the  right  to  vote  a  tax  to 
defray  the  expenses  of  inoculating  the 
inhabitants  with  kinepox,  as  a  meaa- 
ure  to  prevent  the  spreading  of  the 
disease. 

So,  under  a  statute  delegating  to 
cities  and  villages  the  power  to  make 
all  regulations  which  may  be  neces- 
sary for  the  suppression  of  disease*  a 
city  may  lease  property  for  the  pur* 
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pose  af  previding  a  smallpox  hospital 
thereon.  Chicago  v.  Peck  (1900)  98 
UL  App.  434,  affirmed  in  (1902)  196 
111.  260,  63  N.  E.  711.  See  to  the  same 
effect,  Anderson  v.  O'Conner  (1884) 
98  Ind.  168,  and  Turner  t.  Toledo 
(1898)  8  Ohio  C.  D.  196. 

Likewise,  the  power  given  to  a  local 
board  to  ''make  such  regulations  as 
are  necessary  for  the  protection  of 
the  pu^blic  health  respecting  .  •  . 
causes  of  sickness  •  .  .  and  quar- 
antine; to  proclaim  and  establish 
quarantine  against  all  infectious  or 
contagious  diseases  dangerous  to  the 
public,  and  maintain  and  remove  the 
same,"  has  been  held  to  be  sufficient 
to  authorize  the  action  of  the  board 
in  refusing  to  permit  a  city  to  locate 
a  pesthouse  on  land  owned  by  it  with- 
in the  township.  Warner  v.  Stebbins 
(1900)  111  Iowa,  86,  82  N.  W.  457. 

Where  a  statute  required  the  com- 
mon council  to  adopt  measures  for  the 
preservation  of  the  public  health,  the 
court  held  that  the  power  of  the  coun- 
cil was  commensurate  with  its  duty, 
and  it  might  properly  engage  the  serv<- 
ices  of  individuals  to  stay  a  contagion, 
for  which  services  the  city  would  be 
liable.  Rae  v.  Flint  (1883)  51  Mich. 
526, 16  N.  W.  887.  See  to  the  same  ef- 
fect, Elliott  V.  Kalkaska  (1885)  58 
Mich«  452,  55  Am.  Rep.  706,  25  N.  W. 
461,  and  Turner  v.  Toledo  (Ohio)  su- 
pra. 

;9.  Measures  held  no$  anthorU^ed. 


A  general  delegation  of  power  to 
^ard  against  the  spread  of  contagion 
cannot  validly  be  exercised  by  the 
adoption  of  arbitrary  or  oppressive 
^luarantine  regulations.  See,  general- 
ly. State  V.  Kirby  (1903)  120  Iowa,  26, 
94  N.  W.  254,  and  Hurst  v.  Warner 
(1894)  102  Mich.  238,  26  L.R.A.  484, 
47  Am.  St.  Rep.  525,  60  N.  W.  440. 

In  People  v.  Tait  (1913)  261  111.  197, 
103  N.  £.  750,  the  court,  in  discussing 
the  statutory  delegation  of  power  to 
county  boards  to  make  rules  regulate 
ing  quarantine,  said:  ''Boards  of 
health  may  not  exercise  the  powers 
vested  in  them,  arbitrarily,  and  with- 
out reference  to  existing  conditions. 
It  never  was  the  intention  of  the  legis- 


lature to  grant  unlimited  discretion  to 
these  boards,  the  exercise  of  which 
might  deprive  citizens  of  legal  rights, 
when  nO'  public  necessity  existed  for 
80  doing.  Such  boards  have  neither 
legislative  nor  judicial  powers.  Their 
functions*  are  purely  ministerial,  and 
must  be  exercised  within  reasonable 
limits,  for  the  purpose  of  suppressing 
diseases  and  preserving  the  health  of 
the  people,  which  is  the  purpose  for 
which  they  are  created.'' 

Thus,  it  has  been  held  that  a  pro- 
vision of  a  city  charter,  delegating  to 
the  health  commissioner  the  duty  of 
taking  measures  to  preserve  the  pub- 
lic health  from  impending  contagion, 
and  a  further  statutory  provision  dele- 
gating to  local  boards  of  health  the 
duty  of  guarding  against  the  intro- 
duction of  contagious  and  infectious 
diseases,  are  alike  inadequate  to  au- 
thorize the  act  of  a  health  commis- 
sioner in  quarantining  a  person  be- 
cause of  his  refusal  to  submit  to 
vaccination.  Re  Smith  (1895)  146 
N.  Y.  68,  28  L.R.A.  820,  48  Am.  St. 
Rep.  769,  40  N.  E.  497. 

The  holding  in  Re  Smith  (N.  Y.)  su- 
pra, was  followed  in  Smith  v.  Emery 
(1896)  11  App.  Div.  10,  42  N.  Y.  Supp. 
258,  an  action-  between  the  same  par- 
ties to  recover  as  for  a  false  imprison- 
ment, the  court  stating  that  the  board 
delegation  of  power  to  the  health  au- 
thorities to  quarantine  persons  ex- 
posed to  contagion  was  to  be  exercised 
only  where  an  individual  had  been  ex- 
posed to  tiie  disease  under  circum- 
stances which  would  have  permitted 
the  communication  of  it. 

So,  in  Sumner  v.  Philadelphia 
(1873)  9  Phila.  (Pa.)  408,  the  court, 
saying  that  a  broad  statutory  delega- 
tion of  power  to  a  board  of  health 
to  administer  quarantine  regulations 
does  not  give  unlimited  authority,  and 
is  not  to  be  exercised  arbitrarily,  held 
that,  where  an  infected  vessel  is  de- 
tained after  it  has  been  completely 
cleansed,  such  further  detention  is  un- 
authorized. 

Likewise,  in  Wragg  v.  Griffin  (1919) 
—  Iowa,  — ,  2  A.L.R.  1327,  170  N.  W. 
400,  it  was  held  that  statutes  provid- 
ing for  state  and  local  boards  of 
health,  which  should  make  such  rules 
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as  might  be  found  necessary,  includ- 
ing quarantine,  to  preserve  the  public 
health,  did  not  delegate  the  power  to 
restrain  a  person  suspected  of  having 
a  contagious  disease,  for  the  purpose 
of  extracting  blood  from  his  veins  by 
way  of  determining  his  affliction. 

So,  in  Ex  parte  Dillon  (1919)  — 
€aL  App.  — ,  186  Pac.  170,  it  was  said 
that,  while  it  is  true,  ''where  sufficient 
cause  exists  to  believe  that  a  person 
is  afflicted  with  a  quarantinable  dis- 
ease, there  is  no  doubt  of  the  right  of 
the  health  authorities  to  examine  into 
the  case,"  the  power  depends  on  the 
existence  of  reasonable  ground  to  be- 
lieve that  the  person  is  so  afflicted.  It 
was  accordingly  held  that  a  local 
board  of  health  had  no  authority,  un- 
4er  a  general  delegation  of  power  to 
protect  the  public  health,  to  detain  and 
•examine  for  venereal  disease  all  per- 
•sons  arrested  on  charges  of  sexual 
■crime. 

And  see  Taylor  v.  Adair  County 
(1905)  119  Ky.  374,  84  S.  W.  299, 
wherein  the  court  held  that  a  county 
board  of  health,  which  was  authorized 
by  statute  to  establish  quarantines 
and  to  determine  the  necessities  of 
each  situation  from  the  facts  then  ex- 
isting, must  act  as  a  board  on  each 
case  or  epidemic  as  it  arose,  and  that 
such  power  could  not  be  delegated  to 
a  single  health  officer.  That  holding 
was  approved  and  followed  in  Hick- 
man County  V.  Scarborough  (1912) 
150  Ky.  1,  149  S.  W.  1116. 

Bzolndlns  other  metkods  of  troatment. 

In  Trabue  v.  Todd  County  (1907) 
125  Ky.  809,  102  S.  W.  309,  the  court 
held  that  a  county  board  of  health, 
authorized  by .  statute  to  inaugurate 
and  execute  such  rules  as  it  deemed 
necessary  to  prevent  the  spread  of 
contagious  diseases,  did  not  have  the 
right  to  adopt  a  resolution  placing  the 
health  officer  of  the  county  in  exclu- 
sive charge  of  all  contagious  diseases 
and  the  methods  of  attending  thereto, 
since  the  power  delegated  by  the  stat- 
ute was  not  intended  to  prevent  per- 
sons from  attending  to  such  diseases 
by  any  reasonable  means  of  their  own. 

fleisvre  of  property. 

The  fact  that  a  local  board  of  health 


had  been  given  the  power  to  prescribe 
such  measures  as  it  deemed  necessary 
for  the  protection  of  the  inhabitants 
from  dangerous  diseases  has  been  held 
not  to  authorize  a  member  of  the  board 
to  take  control  of  the  premises  of  a 
person,  merely  because  smallpox  ex- 
isted thereon,  the  court  saying:  "By 
the  general  authority  to  take  such 
measures  as  are  deemed  necessary  for 
the  safety  of  the  inhabitants,  it  is  not 
intended  to  confer  unlimited  authority 
on  the  board  to  control  persons  and 
property  at  its  discretion."  Brown  v. 
Murdock  (1885)  140  Mass.  314,  3  N. 
E.  208. 

So,  it  has  been  held  that  a  statute, 
authorizing  the  selectmen  to  make 
regulations  governing  the  quarantine 
of  vessels  arriving  in  port,  did  not 
authorize  them  to  take  a  contaminated 
vessel  into  their  own  possession  and 
control,  to  the  exelnsion  of  the  owner. 
Mitchell  V.  Rockland  (1866)  41  Me. 
863,  66  Am.  Dec.  252.  On  a  further 
appeal  in  (1858)  45  Me.  496,  a  new 
trial  was  granted  because  of  errone- 
ous instructions,  but  the  rule  of  law 
stated  was  affirmed,  and  later  reaf- 
firmed in  (1860)  52  Me.  118. 

Likewise,  it  has  been  held  that  a 
statute  delegating  to  local  boards  of 
health  the  power  to  make  provisions 
for  the  safety  of  the  inhabitants  where 
a  person  became  infected  with  a  dis- 
ease dangerous  to  others,  and  to  pro- 
vide a  hospital  for  the  infected  per- 
sons, and  to  take  such  other  measures 
as  they  might  judge  to  be  necessary 
for  the  safety  of  the  public,  did  not 
delegate  the  right  to  take  possession 
of  a  dwelling  house  and  the  furniture 
therein,  to  the  exclusion  of  t^e  occu- 
pant or  owner,  and  without  his  con* 
sent,  and  to  use  the  dwelling  as  a  hos- 
pital. Spring  V.  Hyde  Park  (1884)  137 
Mass.  564,  50  Am.  Rep.  334. 

Prolailftltiits     sale     or    importation    of 
property. 

In  Kosciusko  v.  Slomberg  (1891)  68 
Miss.  469,  12  L.R.A.  528,  24  Am.  St. 
Rep.  281,  9  So.  297,  it  appeared  that  a 
Municipality,  pursuant  to  the  author* 
ity  vested  therein  by  its  charter,  to 
establish  and  enforce  quarantine  and 
regulations  necessary  to  the  health  of 
its  people^  enacted  an  ordinance  de- 
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daring  it  unlawful  to  bring  in  or  offer 
for  sale  secondhand  ^clothing,  without 
proof  that  it  did  not  come  from  a  local- 
ity in  which  contagion  or  infection 
was  or  had  been  prevailing.  There  was 
no  epidemic  or  other  circumstances 
rendering  the  ordinance  necessary  to 
preserve  the  public  health,  and  the 
court  held  that  such  an  exercise  of 
power  was  not  authorized,  in  the  ab- 
sence of  a  real  necessity  therefor. 

h.  Vaccination. 

It  seems  to  be  the  better  rule  that, 
during  an  epidemic  of  smallpox,  a  gen- 
eral delegation  of  power  to  take  meas- 
ures against  the  spread  of  contagion 
authorizes  an  order  requiring  vaccina- 
tion as  a  prerequisite  to  attendance 
in  the  public  schools.  Blue  v.  Beach 
(1900)  155  Ind.  121,  50  L.R.A.  64,  80 
Anu  St.  Rep.  195,  56  N.  E.  89 ;  High- 
land Park  Graded  Common  School 
Dist.  V.  McMurtry  (1916)  169  Ky.  457, 
184  S.  W.  390;  State  ex  rel.  Cox  v. 
Board  of  Education  (1900)  21  Utah, 
401,  60  Pac.  1013. 

In  the  leading  case  of  Blue  v.  Beach 
(Ind.)  supra,  the  court  held  that  un- 
der the  statutory  power  vested  in  the 
state  board  of  health  to  adopt  rules 
to  prevent  the  spread  of  contagious 
and  infectious  diseases,  and  in  view 
of  a  rule  adopted  by  the  state  board, 
requiring  local  boards  of  health  to 
compel  the  vaccination  of  all  persons 
in  their  districts  in  case  of  threatened 
contagion,  the  promulgation  of  such 
an  order  by  the  local  board  was,  un- 
der such  circumstances,  a  proper  ex- 
ercise of  its  delegated  power. 

So,  in  Highland  Park  Graded  Com- 
mon School  Dist.  V.  McMurtry  (1916) 
169  Ky.  457,  184  S.  W.  390,  the  ques- 
tion arose  whether  a  county  board  of 
health,  by  virtue  of  its  general  dele- 
crated  power  to  inaugurate  such  rules 
as  might  be  necessary  to  prevent  the 
spread  of  contagious  or  infectious  dis- 
ease, might  direct  the  vaccination  of 
all  school  children  as  a  condition 
precedent  to  attending  school.  The 
court  held  that  when  there  existed  a. 
reasonable  apprehension  of  a  small- 
pox epidemic,  such  power  might  prop- 
erly be  exercised,  saying :  ^'Although 
we  have  no  direct  statutory  direction 


on  this  subject,  a  reasonable  construc- 
tion of  the  liberal  powers  conferred 
by  the  statute  in  the  creation  of  these 
boards  would  imply  a  grant  of  author- 
ity to  adopt,  in  reference  to  public 
schools,  such  measures  as  were  here 
taken.  Indeed,  it  would  be  extremely 
unfortunate  if  the  legislature  had  lim- 
ited the  power  of  these  boards  in  re- 
spect to  dealing  with  situations  such 
as  this,  or  if  the  court  should  restrain 
them  from  taking  such  measures  as 
might  be  by  them  deemed  necessary 
to  prevent  an  outbreak  and  epidemic 
of  this  disease  in  public  schools,  be- 
cause there  is  scarcely  any  place 
where  an  outbreak  of  smallpox  would 
spread  with  more  rapidity,  or  over  a 
wider  territory,  than  if  it  found  a 
starting  place  in  one  of  the  public 
schools,  attended  by  hundreds  of  chil- 
dren. ...  Of  course,  these  boards 
cannot  adopt  unreasonable  or  arbi- 
trary rules  or  regulations  or,  without 
cause,  harass  the  public,  or  needlessly 
subject  individuals  to  expense  or  in- 
convenience, or  act  unless  they  have 
reasonable  grounds  to  believe  that  the 
action  taken  is  necessary  to  prevent 
or  suppress  the  disease  sought  to  be 
controlled.  And  we  have  no  doubt  of 
the  jurisdiction  of  the  courts  to  re- 
strain these  boards  if  they  should  un- 
dertake to  exert  authority  not  fairly 
within  the  powers  conferred  by  the 
statute,  or  plainly  not  needed  for  the 
purpose  of  conserving  or  protecting 
the  health  of  the  people,  or  preventing 
the  outbreak  or  spread  of  infectious  or 
contagious  diseases.'* 

The  statute  under  consideration  in 
State  ex  rel.  Cox  v.  Board  of  Educa- 
tion (Utah)  supra,  provided  that  local 
boards  of  health,  with  the  assistance 
of  the  public  officers  of  the  district, 
should  enforce  the  necessary  rules  and 
regulations  concerning  cholera,  small- 
pox, and  other  contagious  and  infec- 
tious diseases,  and  should  have  juris- 
diction in  all  matters  pertaining  to 
the  preservation  of  the  health  of  those 
attending  public  schools,  and,  in  ad- 
dition, might  exclude  from  the  schools 
any  persons  liable  to  convey  such  dis- 
ease. During  a  time  when  smallpox 
was  prevalent,  the  board  of  health  and 
the  board  of  education  resolved  that 
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no  pupil  should  be  admitted  to  the 
schools  without  having  been  vacci- 
nated. The  court  held  that  the  reso- 
lution was  justified  by  a  reasonable 
construction  of  the  statute. 

In  State  ex  rel.  Freeman  v.  Zimmer^ 
man  (1902)  86  MiiiiL  353,  68  L.R.A. 
78,  91  Am.  St.  Rep.  351,  90  N.  W.  783, 
the  court  held  that  a  general  grant  of 
power  to  make  such  rules  and  regula- 
tions as  might  be  deemed  necessary 
for  the  protection  of  the  public  health 
was  sufficient  to  authorize  the  local 
authorities,  under  circumstances  ren- 
dering such  action  reasonably  neces- 
sary, to  make  and  enforce  a  regula- 
tion prescribing  vaccination  .as  a 
condition  precedent  to  the  admission 
of  children  to  the  public  schools.  As 
to  the  construction  of  statutes  grant- 
ing such  general  powers,  the  court 
said:  "In  view  of  the  importance  of 
the  interests  confided  to  the  care  of 
health  officers,  the  various  statutes 
conferring  such  powers  should,  not- 
withstanding the  individual  liberty  of 
the  citizens  is  in  a  large  measure  in- 
volved, receive  a  broad  and  liberal 
construction  in  aid  of  the  beneficial 
purposes  of  their  enactment.'' 

The  action  of  a  county  board  of 
health  in  enforcing  a  regulation  adopt- 
ed by  the  state  board  of  health,  which 
required  the  vaccination  of  all  school 
children  as  a  condition  precedent  to 
their  admission  to  the  public  schools, 
was  upheld  in  Hill  v.  Bickers  (1916) 
171  Ky.  703,  188  S.  W.  766,  though 
smallpox  was  not  prevalent  at  the 
time,  where  the  state  board  of  health, 
in  promulgating  the  rule,  was  acting 
under  a  broad  delegation  of  power  to 
make  regulations  for  the  prevention 
of  disease.  But  the  court  said :  "Un- 
less such  power  is  clearly  conferred, 
local  bodies  may  not  require  vaccina- 
tion, in  the  absence  of  smallpox  or 
the  apprehension  of  an  immediate  out- 
break thereof." 

In  other  jurisdictions,  it  seems  that 
a  general  delegation  of  the  health 
power  does  not  warrant  a  requirement 
of  vaccination,  except  in  the  presence 
of  a  serious  epidemic.  Thus,  under 
the  provisions  of  an  Illinois  statute 
that  the  state  board  of  health  "shall 
have  charge  of  all  matters  pertaining 


to  quarantine,  and  shall  have  author- 
ity to  make  such  rules  and  regulations, 
and  such  sanita'ry  investigations,  as 
they  may  from  time  to  time  deem 
necessary  for  the  preservation  or  im- 
provement of  public  health,"  it  has 
been  held  that  an  order  of  the  state 
board  of  health  that  after  a  certain 
date  no  pupil  should  be  admitted  to 
any  public  school  in  the  state  without 
previous  vaccination,  when  the  pupil 
had  not  been  exposed  to  smallpox  and 
the  disease  was  not  prevailing  in  the 
locality,  was  unreasonable,  and  not 
within  the  delegated  power  of  the 
board  of  health.  School  Directors  v. 
Breen  (1895)  60  111.  App.  201,  affirmed 
in  (1897)  167  III.  67,  39  L.R.A.  152, 
59  Am.  St.  Rep.  262,  47  N.  E.  81.  On 
similar  facts, .  the  holding  in  School 
Directors  v.  Breen  (III.)  supra,  was 
approved  and  followed  in  Lawbaugh  v. 
Board  of  Education  (1899)  177  UL 
672,  52  N.  E.  850. 

In  People  ex  rel.  Jenkins  v.  Board 
of  Education  (1908)  234  IlL  422,  17 
L.R.A.(N.S.)  709,  84  N.  E.  1046,  14 
Ann.  Gas.  943,  it  appeared  that,  under 
its  statutory  power  to  make  all  reg- 
ulations necessary  for  the  promotion 
of  health  and  suppression  of  disease, 
a  city  passed  an  ordinance  requiring 
vaccination  as  a  condition  precedent 
to  the  admission  of  pupils  to  the  pub- 
lic schools,  and  further  empowering 
the  commissioner  of  health  to  make 
such  rules  as  he  deemed  necessary  for 
the  public  safety,  in  case  of  emergency 
from  impending  contagious  diseases. 
The  court  held  that  the  action  of  the 
commissioner  in  declaring  smallpox 
to  be  epidemic  in  the  district,  and  in 
giving  instructions  to, exclude  unvac- 
cinated  children  from  the  public 
schools,  was  not  a  lawful  exercise  of 
any  power  conferred  on  the  munic- 
ipality, saying  that  the  existence  of  a 
few  cases  of  smallpox  in  a  large  city 
did  not  create  an  emergency. 

Similarly,  in  Waldschmidt  v.  New 
Braunfels  (1918)  —  Tex.  — ,  207  S. 
W.  303,  reversing  (1917)  —  Tex.  Civ. 
App.  — ,  193  S.  W.  1077,  it  was  held 
that,  under  a  general  statutory  grant 
of  authority  "to  do  all  acts  and  make 
all  regulations  which  may  be  nece»- 
saiy  or  expedient  for  the  promotion 
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of  health  or  tha  suppression  of  dis- 
ease/' a  city  might  adopt  an  ordinance 
requiring  vaccination  as  a  condition 
precedent  to  the  admission  of  pupils 
to  the  public  schools,  at  a  time  when 
smallpox  was  more  or  less  prevalent 
in  the.  state,  although  there  was  but 
one  case  in  the  city,  and  that  was 
'isolated,  and  practically  convales- 
cent." 

The  power  to  compel  vaccination 
was  also  denied  in  Osborn  v.  Russell 
U902)  64  Kan.  507,  68  Pac.  60,  where- 
in it  was  held  that  the  authority 
granted  to  the  state  board  of  health 


by  a  statute  providing  that  'the  state 
board  of  health  shall  supervise  the 
health  interests  of  the  people  of  the 
state,  and  that  the  state  board  of 
health  shall  adopt  and  publish  such 
rules  and  order  of  business  as  may 
be  necessary  to  make  this  act  effec- 
tive," was  not  sufficient  to  uphold  a 
regulation  of  the  board  that  every 
pupil  who  had  not  been  successfully 
vaccinated  should  be  excluded  from 
the  public  schools.  The  existence  of 
an  epidemic  was  alleged  in  that  case, 
but  the  alleged  fact  was  not  referred 
to  by  the  court.  B.  E.  B. 


CHARLES  F.  RUDDY,  PW.  in  Err., 

V. 

HERMAN  J.  ROSSL 

Vnited  States  Supreme  Court  ^  J^eoember  9f  101S. 
(248  U.  S.  104,  68  L.  ed  148,  89  Sup.  Ct.  Rep.  46.) 

Exemptions  —  homestead  lands  —  debts  incurred  before  patent. 

1.  The  exemption  of  homestead  lands,  under  U.  S.  Rev.  Stat.  §  2296, 
from  liability  to  the  satisfaction  of  any  debt  contracted  prior  to  the  issu- 
ing of  the  patent,  extends  to  debts  incurred  by  a  homesteader  after  obtain- 
ing the  receiver's  final  receipt  and  certificate,  but  before  the  patent  has 
actually  been  issued. 

[See  22  R.  C.  L.  265,  266.] 

—  validity. 

2.  Congress  has  power  to  prevent  the  to  that  time,  but  after  the  receiver's 

sale  of  lands  on  execution  to  satisfy  a  final  receipt  and  certificate  have  been 

judgment  obtained  after  final  patent  obtained. 
had  issued  upon  debts  incurred  prior         [See  22  R.  C.  L.  266-267.] 


Error  to  the  Supreme  Court  of  the  State  of  Idaho  to  review  a  judgment 
which,  modifying  a  judgment  of  the  District  Court  for  Shoshone  County, 
held  that  homestead  lands  could  be  sold  on  execution  to  satisfy  a  judgment 
upon  debts  incurred  by  a  homesteader  after  obtaining  the  receiver's  final 
receipt  and  certificate,  but  before  the  patent  had  actually  issued.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  E.  Miller  and  A.  H.  The  action  of  the  local  land  officers 
Featherstone,  for  plaintiff  in  error:         upon  questions  of  law  or  fact  respect- 


It  is  within  the  jurisdiction  and 
power,  and  is  the  duty,  of  the  Land 
Department,  to  inquire  into  and  deter- 
mine questions  brought  to  its  attention 
touching  the  legality  or  validity  of 
claims  asserted  under  the  Public  Land 
Laws,  at  any  time  prior  to  the  issuance 
of  patent. 

Re  Hyde,  33  Land  Dec  639. 


ing  the  disposal  of  the  public  lands 
does  not  conclude  their  superior  offi- 
cers or  the  government.  Such  action 
is,  in  all  cases,  reviewable  by  the  Com- 
missioner of  the  General  Land  Office, 
and  by  the  Secretary  of  the  Interior, 
as  the  proper  administration  of  the 
law  or  demands  of  justice  may  require. 
Orchard  v.  Alexander,  167  U.  S.  873, 
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39  L.  ed.  738,  15  Sup.  Ct.  Rep.  635; 
Knight  V.  United  Land  Asso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258 ; 
Kern  Oil  Co.  v.  Clarke,  31  Land  Dec. 
302;  Michigan  Land  &  Lumber  Co.  v. 
Rust,  168  U.  S.  589,  592,  593,  42  L.  ed. 
591-593,  18  Sup.  Ct.  Rep.  208. 

The  doctrine  of  "relation,"  as  ap- 
plied to  government  patents  for  land, 
is  never  invoked  except  where  neces^ 
sary  to  give  effect  to  the  intent  of  the 
statute,  or  to  cut  off  intervening  claim- 
ants. 

24  Am.  &  Eng.  Enc.  Law,  128,  275, 
277;  Demarest  v.  Wyncoop,  3  Johns. 
Ch.  146,  8  Am.  Dec.  467 ;  Stahl  v.  Lynn, 
86  Wis.  75,  56  N.  W.  188 ;  Johnston  v. 
Jones,  1  Black,  221,  17  L.  ed.  120; 
Jackson  ex  dem.  Henderson  v.  Daven- 
port, 20  Johns.  537;  Wood  v.  Fergu- 
son, 7  Ohio  St.  291 ;  Barncord  v.  Kuhn, 
36  Pa.  383;  Gibson  v.  Chouteau,  13 
Wall.  92-104,  20  L.  ed.  534-538,  39  Mo. 
588;  Lessieur  v.  Price,  12  How.  74,  13 
L.  ed.  899;  Lynch  v.  Bernal,  9  Wall. 
315,  19  L.  ed.  714;  Jackson  ex  denu 
Griswold  v.  Bard,  4  Johns,  230,  4  Anu 
Dec.  267;  Heath  v.  Ross,  12  Johns. 
140;  Lyttleton  v.  Cross,  3  Barn.  &  C. 
325,  107  Eng.  Reprint,  754;  Redfield 
V.  Parks,  132  U.  S.  249,  33  L.  ed.  331, 
10  Sup.  Ct.  Rep.  83;  Small  v.  Westches- 
ter F.  Ins.  Co.  51  Fed.  795;  Shay  v. 
McNamara,  54  Cal.  175;  Hawkins  ▼• 
Harlan,  68  Cal.  236,  9  Pac.  108;  Rey- 
nolds V.  Plymouth  County,  55  Iowa,  93, 
7  N.  W.  468 ;  Churchill  v.  Sowards,  78 
Iowa,  474,  43  N.  W.  271;  Durham  v. 
Hussman,  88  Iowa,  36,  55  N.  W.  11; 
Kromer  v.  Friday,  10  Wash.  642,  32 
L.R.A.  671,  39  Pac.  229;  Whitney  v. 
Morrow,  34  Wis.  648. 

Lands  acquired  under  the  Federal 
Homestead  Laws  cannot,  in  any  event, 
be  subjected  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of 
the  patent  therefor. 

Watson  V.  Voorhees,  14  Kan.  328; 
Empire  Copper  Co.  v.  Henderson,  15 
Idaho,  635,  99  Pac.  127;  Mackenzie  v. 
Hare,  239  U.  S.  299,  60  L.  ed.  297,  36 
Sup.  Ct.  Rep.  106,  Ann.  Cas.  1916E, 
645;  Doran  v.  Kennedy,  237  U.  S.  362, 
59  L.  ed.  996,  35  Sup.  Ct.  Rep.  615; 
Hussman  v.  Durham,  165  U.  S.  144,  41 
L.  ed.  664,  17  Sup.  Ct.  Rep.  253;  Sey- 
mour V.  Sanders,  3  Dill.  437,  Fed.  Cas. 
No.  12,690;  Brun  v.  Mann,  12  L.R.A. 
(N.S.)  154,  80  C.  C.  A.  513,  151  Fed. 
145;  Re  Cohn,  171  Fed.  570;  Re  Par- 
meter,  211  Fed.  757;  Grames  v.  Con- 
solidated Timber  Co.  215  Fed.  785; 
Wallowa  Nat.  Bank  v.  Riley,  29  Or. 
289,  54  Am.  St.  Rep.  794,  45  Pac.  766. 


The  homestead  statute  means  exact- 
ly what  it  says,  and  that  the  date  of 
limitation  is  the  date  of  the  patent. 

Re  Harris,  16  Ariz.  1,  140  Pac.  825, 
Ann.  Cas.  1916 A,  1175;  Gilkerson-Sloss 
Co.  V.  Forbes,  54  Ark.  148,  26  Am.  St 
Rep.  29,  15  S.  W.  191 ;  Barnard  v.  Boi- 
ler, 105  Cal.  214,  38  Pac.  728 ;  Klempp 
V.  Northrop,  137  Cal.  414,  70  Pac.  284; 
Miller  v.  Little,  47  Cal.  848;  .Russell  v. 
Lowth,  21  Minn.  167,  18  Am.  Rep.  889; 
Dickerson  v.  Bridges,  147  Mo.  235,  48 
S.  W.  825;  Brandhoefer  v.  Bain,  45 
Neb.  781,  64  N.  W.  213;  Smith  v. 
Schultz,  10  Neb.  600,  7  N.  W.  329 ;  Le- 
man  v.  Chipman,  82  Neb.  392,  117  N. 
W.  885;  Clark  v.  Bay  ley,  5  Or.  343; 
Faull  V.  Cooke,  19  Or.  455,  20  Am.  St. 
Rep.  836,  26  Pac.  662;  Wallowa  Nat. 
Bank  v.  Riley,  29  Or.  289,  54  Am.  St. 
Rep.  794,  45  Pac.  766 ;  Schultz  v.  Levy, 
33  Or.  373,  54  Pac.  184;  Gould  v.  Tuck- 
er, 20  S.  D.  226,  105  N.  W.  624;  Blair 
v.  Mayer,  24  S.  D.  563, 140  Am.  St.  Rep. 
797,  124  N.  W.  721 ;  Van  Doren  v.  Mil- 
ler, 14  S.  D.  264,  85  N.  W.  187;  Jean  v. 
Dee,  5  Wash.  580,  32  Pac.  460;  Sprin- 
kle V.  West»  62  Wash.  587,  34  L.R.A. 
(N.S.)  404,  114  Pac.  430,  Ann.  Cas. 
1912D,  281;  Gile  v.  Hallock,  33  Wis. 
523 ;  Sturby-Eastabrook  Mercantile  Co. 
V.  Davis,  18  Colo.  93,  36  Am.  St.  Rep. 
266,  31  Pac.  496 ;  Stark  Bros.  v.  Glaser, 
19  Okla.  502,  91  Pac.  1040;  Leonard  v. 
Ross,  23  Kan.  296. 

Mr.  Carlton  Fox  also  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  er- 
ror. 

Mr.  Justice  McReynolds  delivered 
the  opinion  of  the  court: 

By  "An  Act  to  Secure  Homesteads 
to  Actual  Settlers  on  the  Public  Do- 
main," approved  May  20,  1862,  12 
Stat,  at  L.  392,  chap.  75,  Gomp.  Stat. 
§  4630,  8  Fed.  Stat.  Anno.  2d  ed.  p. 
548,  Congress  prescribed  the  condi- 
tions under  which  citizens  could  ac- 
quire unappropriated  public  lands 
in  tracts  of  not  exceeding  160  acres. 
A  manifest  purpose  was  to  induce 
settlement  upon  and  cultivation  of 
these  lands  by  those  who,  five  years 
after  proper  entry,  would  become 
owners  in  fee  through  issuance  of 
patents.  The  great  end  in  view  was 
to  convert  waste  places  into  per- 
manent homes.  Such  occupancy  and 
use  constituted  a  most  important 
consideration  and  were  rightly  ex- 
pected to  yield  larger  public  beuefits 
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than  the  small  required  payment  of 
$1.26  per  acre. 

Decision  of  this  cause  requires  us 
to  consider  the  meaning  and  validity 
of  §  4  of  the  act  [Rev.  Stat.  §.  2296, 
Ck>mp.  Stat.  §  4551,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  675] ,  which  pro- 
vides: ''No  lands  acquired  under 
the  provisions  of  this  act  shall  in 
any  event  become  liable  to  the  satis* 
faction  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  the 
patent  therefor." 

Plaintiff  in  error  made  prelimin- 
ary homestead  entry  of  designated 
land  within  the  state  of  Idaho  Au- 
gust 69 1913 ;  submitted  final  proofs 
October  4,  1909;  obtained  final  re- 
ceipt and  certificate  November  12» 
1909 ;  final  patent  issued  August  26, 
1912.  In  1914  two  judgments  were 
obtained  against  him :  the  first  upon 
indebtedness  incurred  prior  to  No- 
vember 12,  1909;  the  second  upon 
debts  contracted  subsequent  to  that 
date  and  prior  to  patent.  Execu- 
tions were  issued  and  levied  upon 
the  homestead;  and  thereupon  the 
original  proceeding  was  begun  to  de- 
clare asserted  liens  invalid  and  a 
cloud  upon  the  title.  The  court  be- 
low held  the  first  judgment  unen- 
forceable against  the  land,  since  it 
represented  indebtedness  which  ac- 
crued prior  to  final  entry.  It  fur- 
ther held  the  second  judgment  could 
be  so  enforced,  as  it  was  based  upon 
debts  contracted  after  final  entry, 
at  which  time  the  homesteader  be- 
came legally  entitled  to  his  patent; 
28  Idaho,  376, 164  Pac.  977. 

The  language  of  S  4  is  clear,  and 

we  find  no  adequate 
reason  for  thinking 
that  it  fails  precise- 
ly to  express  the 
lawmakers'  intention. 

Did  Congress,  have  power  to  r^ 
strict  alienation  of  homestead  lands 
after  conveyance  by  the  United 
States  in  fee  simple?  This  question 
undoubtedly  presents  difficulties 
which  we  are  not  disposed  to  mini- 
mize. In  Wright  v.  Morgan,  191  U. 
S.  65,  68,  48  L.  ed.  89,  93,  24  Sup. 


lftOBBe«tead  lands 
—delfts  iaevtrred 
1»«fore  patent. 


V.  ROSSI.  845 

H8,  89  8up.  €t.  Rep.  46.) 

Ct.  Bep.  6,  a  similar  point  was  sug- 
gested, but  not  decided. 

The  Constitution  declares:  ^The 
Congress  shall  have  power  to  dis-' 
pose  of  and  make  all  needful  rules 
and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to 
the  United  States ;"  and  it  is  settled 
that  Congress  has  plenary  power  to 
dispose  of  public  lands,  tinited 
States  V.  Gratiot,  14  Pet  526,  537, 
10  L.  ed.  573,  678.  They  may  be 
leased,  sold,  or  given  away  upon 
such  terms  and  conditions  as  the 
public  interests  require.  Instead  of 
granting  fee-simple  titles  with  ex- 
emption from  certain  debts,  long 
leases  might  have  been  made  or  con- 
ditional titles  bestowed  in  such  fash- 
ion as  practically  to  protect  home-* 
steads  from  all  indebtedness. 

''The  sound  construction  of  the 
Constitution  must  allow  to  the  na- 
tional legislature  that  discretion, 
with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  car- 
ried into  execution,  which  will  en- 
able that  body  to  perform  the  high 
duties  assigned  to  it,  in  the  manner 
most  beneficial  to  the  people.  Let 
the  end  be  legitimate,,  let  it  be  with- 
in the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that 
end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitution-- 
al."  M'Culloch  V.  Maryland,  4 
Wheat.  816,  421,  4  L.  ed.  679,  605. 

Acting  within  its  discretion.  Con- 
gress determined  that,  in  order 
promptly  to  dispose  of  public  lands 
and  bring  about  their  permanent  oc- 
cupation and  development,  it  was 
proper  to  create  the  designated  ex- 
emption; and  we  are  unable  to  say 
that  the  conclusion        „^.^  ; 

was  ill-founded,  or  -~"***^- 
that  the  means  were  either  prohibit- 
ed or  not  appropriate  to  the  ade- 
quate performance  of  the  high  du- 
ties which  the  legislature  owed  to 
the  public. 

The  judgment  of  the  court  below 
must  be  reversed  and  the  cause  re- 
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manded  for  further  proceedings  not 
inconsistent  with  this  opinion. 
Reversed  and  remanded. 

Mr.  Justice  Holmes: 

This  case  involves  a  question  of 
theory  that  may  be  important,  and 
I  think  it  desirable  to  state  the  con* 
siderations   that  make   me   doubt. 

The  facts  needing  to  be  mentioned 
are  few.  On  August  26,  1912,  the 
United  States  conveyed  land  in 
Idaho  to  Ruddy  in  fee  simple,  in  pur- 
suance of  a  homestead  entry  by 
Ruddy  on  August  6, 1903,  final  proof 
on  October  4,  1909,  and  final  receipt 
of  the  purchase  price  on  November 
12,  1909.  In  September,  1912,  after 
the  conveyance,  Rossi  began  suits 
against  Ruddy,  attaching  this  land, 
and  in  June,  1914,  levied  executions 
upon  the  same.  The  debts  for  which 
the  suits  were  brought  were  in- 
curred before  the  issue  of  the  pat- 
ent, and  the  present  proceeding  is 
to  prevent  Rossi  from  selling  the 
land  to  satisfy  the  judgments.  The 
question  arises  under  Rev.  Stat. 
§  2296,  Comp.  Stat.  §  4551,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  575,  providing 
that  no  lands  acquired  under  that 
chapter  shall  in  any  event  become 
liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of 
the  patent  therefor.  The  supreme 
court  of  Idaho  narrowed  the  issue 
to  the  case  of  debts  contracted  after 
final  proof,  but  that  distinction  is 
not  important  to  the  difiiculty  in 
my  mind. 

My  question  is  this:  When  land 
has  left  the  ownership  and  control 
of  the  United  States  and  is  part  of 
the  territory  of  a  state,  not  different 
from  any  other  privately  owned  land 
within  the  jurisdiction,  and  no  more 
subject  to  legislation  on  the  part  of 
the  United  States  than  any  other 
land,  on  what  ground  is  a  previous 
law  of  Cknigress  supposed  any  long- 
er to  affect  it  in  a  way  that  a  subse- 
quent one  could  not  ?  This  land  was 
levied  upon  not  on  the  assertion  that 
any  lien  upon  it  was  acquired  be- 
fore the  title  passed  from  the  United 
States,  but  merely  as  any  other  land 
might  be  attached  for  a  debt  that 
Bossi  had  a  right  to  collect,  after 


the  United  States  had  left  the  prem- 
ises. I  ask  myself  what  the  United 
States  has  to  do  with  that.  There 
is  no  condition,  no  reserved  right 
of  re-entry,  no  reversion  in  the  Unit- 
ed States,  saved  either  under  the 
Idaho  law,  as  any  private  grantor 
might  save  it,  or  by  virtue  of  ante- 
cedent title.  All  interest  of  the 
United  States  as  owner  is  at  an  end. 
It  is  a  stranger  to  the  title.  Even  in 
case  of  an  escheat  the  land  would 
not  go  to  it,  but  would  go  to  the 
state.  Therefore  the  statute  must 
operate,  if  at  all,  purely  by  way  of 
legislation,  not  as  a  qualification  of 
the  grant.  If  §  2296  is  construed 
to  apply  to  this  case,  there  is  simply 
the  naked  assumption  of  one  sover- 
eignty to  impose  its  will  after  what- 
ever jurisdiction  or  authority  it  had 
has  ceased  and  the  land  has  come 
fully  under  the  jurisdiction  of  what 
for  this  purpose  is  a  different  pow- 
er. It  is  a  pure  attempt  to  regulate 
the  alienability  of  land  in  Idaho  by 
law,  without  regard  to  the  will  of 
Idaho,  which  we  must  assume  on 
this  record  to  authorize  the  levy  if 
it  is  not  prevented  by  an  act  of  Con- 
gress occupying  a  paramount  place. 
I  believe  that  this  court  never  has 
gone  farther  in  the  way  of  sustain- 
ing legislation  concerning  land  with- 
in a  state  than  to  uphold  a  law  for- 
bidding the  inclosure  of  public  lands, 
which  little,  if  at  all,  exceeded  the 
rights  of  a  private  owner,  although 
it  was  construed  to  prevent  the  erec- 
tion of  fences  upon  the  defendants' 
awn  property,  manifestly  for  the 
sole  purpose  of  inclosing  land  of  the 
United  States.  Canfield  v.  United 
States,  167  U.  S.  518,  42  L.  ed.  260, 
17  Sup.  Ct.  Rep.  864.  At  most  it 
was  a  protection  of  the  present  in- 
terests of  the  United  States  under  a 
title  paramount  to  the  state.  On 
the  other  hand,  it  is  said  in  Pollard 
V.  Hagan,  3  How.  212,  224, 11  L.  ed. 
566,  571,  that  no  power  in  the  na- 
ture of  municipal  sovereignty  can  be 
exercised  by  the  United  States  with- 
in a  state ;  that  such  a  power  is  re- 
pugnant to  the  Constitution.  This 
case  was  referred  to  in  Withers  v. 
Buckley,  20  How.  84,  15  L.  ed.  816, 
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and  it  was  decided  that  the  act  of 
Congress  authorizing  the  formation 
of  the  state  of  Mississippi,  and  pro- 
viding* that  the  Mississippi  river 
should  be  forever  free,  "could  have 
no  eif ect  to  restrict  the  new  state 
in  any  of  its  attributes  as  an  inde- 
pendent sovereign  government/'  and 
both  these  cases  were  cited  upon 
this  point  with  approval  in  Ward  v. 
Bacehorse,  163  U.  S.  504,  611,  512, 
41  L.  ed.  244,  246,  247,  16  Sup.  Ct. 
Rep.  1076.  See  also  Shively  v.  Bowl- 
by,  152  U.  S.  1, 27, 38  L.  ed.  331,  341, 
14  Sup.  Ct.  Rep.  548.  In  Irvine  v. 
Marshall,  20  How.  558, 15  L.  ed.  994, 
where  it  was  held  that  the  laws  of  a 
territory  abolishing  constructive 
trusts  were  ineffectual  to  protect 
the  holder  of  a  certificate  from  the 
United  States  against  the  establish- 
ment of  such  a  trust,  it  was  said 
that ' Vhen  the  subject,  and  all  con-  - 
trol  over  it,  shall  have  passed  from 
the  United  States,  and  have  become 
vested  in  a  citizen  or  resident  of  the 
territory,  then  indeed  the  territorial 
regulations  may  operate  upon  it;'* 
and  later  in  the  decision  there  is 
cited  a  passage  from  Wilcox  v.  Jack- 
son, 13  Pet.  498,  517,  10  L.  ed.  264, 
273,  to  the  same  effect, — a  passage 
also  cited  and  relied  upon  by  the 
four  justices  who  jdissented  and 
held  that  the  territorial  laws  gov- 
erned even  then.  It  has  been  re- 
peated ever  since.  McCune  v.  Esslg, 
199  U.  S.  382, 390,  50  L.  ed.  237, 241, 
26  Sup.  Ct.  Rep.  78;  Buchser  v. 
Buchser,  281  U.  S.  157,  161,  68  U 
ed.  166,  167,  34  Sup.  Ct.  Rep.  46. 

Coming  to  the  precise  issue,  the 
question  of  the  power  of  the  United 
States  to  restrict  alienation  of  land 
within  a  state  after  it  had  conveyed 
the  land  in  fee  was  left  open  in 
Wright  v.  Morgan,  191  U.  S.  55,  58, 
48  L.  ed.  89,  93,  24  Sup.  Ct.  Rep.  6, 
but  it  was  said  that  the  clearest 
expression  would  be  necessary  be- 
fore it  would  be  admitted  that  such 
a  restriction  was  imposed.  In  Buch- 
ser V.  Buchser,  231  U.  S.  157,  58  L. 
ed.  166,  34  Sup.  Ct.  Rep.  46,  it  was 
held  that  the  laws  of  the  United 
States  did  not  prevent  homestead 
land  becoming  community  property 
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at  the  moment  that  title  was  ac- 
quired, and  it  was  said  that,  the  ac- 
quisition under  the  United  States 
law  being  complete,  that  law  had  re- 
leased its  control.  The  statement 
in  Wilco^  V.  Jackson,  supra,  that 
when  the  title  has  passed,  the  land, 
**like  all  other  property  in  the  state, 
is  subject  to  state  legislation,''  was 
repeated.  In  Alabama  v.  Schmidt, 
232  U.  S.  168,  58  L.  ed.  555,  34  Sup. 
Ct.  Rep.  301,  following  Cooper  v. 
Roberts,  18  How.  173,  16  L.  ed.  338, 
it  was  held  that  land  conveyed  to 
the  state  by  the  United  States  for 
the  use  of  schools  could  be  acquired 
by  adverse  possession  under  state 
law,  and  that  the  trust,  although,  as 
was  said  in  the  earlier  case,  '^a  sa- 
cred obligation  imposed  on  its  pub- 
lic faith,''  imposed  only  an  honorary 
obligation  on  the  state.  Northern 
P.  R.  Co.  V.  Townsend,  190  U.  S.  267, 
47  L.  ed.  1044,  23  Sup.  Ct.  Rep.  671, 
was  distinguished  as  having  been 
decided  on  the  ground  that  in  the 
grant  to  the  railway  there  was  an 
implied  condition  of  reverter  in  case 
the  company  ceased  to  hold  the  land 
for  the  purpose  for  which  it  was 
granted, — a  ground  which,  as  I  have 
said,  is  absent  here. 

It  is  said  that  where  a  statute  is 
susceptible  of  two  constructions,  by 
one  of  which  grave  constitutional 
questions  arise  and  by  the  other  of 
which  they  are  avoided,  our  duty  is 
to  adopt  the  latter.  United  States 
ex  rel.  Atty.  (Jen.  v.  Delaware  &  H. 
Co.  213  U.  S.  366,  408, 53  L.  ed.  836, 
849,  29  Sup.  Ct.  Rep.  527.  I  am 
aware  that  this  principle,  like  some 
others,  more  often  is  invoked  in  aid 
of  a  conclusion  reached  on  other 
grounds  than  made  itself  the  basis 
of-  decision,  but  it  seems  to  me  that 
it  properly  should  govern  here.  It 
might  without  violence.  When  the 
Act  of  1862  [12  Stat,  at  L.  393, 
chap.  75],  now  Rev.  Stat.  §  2296, 
Comp.  Stat.  §  4551,  8  Fed.  Stat.  An- 
no.  2d  ed.  p.  575,  was  passed,  the 
United  States  owned  territories  to 
which  it  could  be  applied  with  full 
scope.  Irvine  v.  Marshall,  20  How. 
558, 15  L.  ed.  994.  The  greater  part 
of  the  public  land  was  in  those  terri- 
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tories.  Without  stopping  to  suggest 
other  possibilities  of  construction, 
this  fact  is  enough  to  explain  and 
give  validity  to  the  act  when  passed. 
There  is  no  need  to  import  to  it  the 
intent  to  anticipate  the  future,  and 
to.  reach  the  states  that  were  still 
in  the  bosom  of  time. 

Of  course,  the  United  States  has 
power  to  choose  appropriate  means 
for  exercising  the  authority  given 
to  it  by  the  Constitution.  But  I  see 
no  sufficient  ground  for  extending 
that  authority  to  a  case  like  this.  It 
is  not  the  business  of  the  .United 
States  to  determine  the  policy  to 
be  pursued  concerning  privately 
owned  land  within  a  state.  Accord- 
ing to  all  cases  in  this  court,  so  far 
as  I  know,  when  the  patent  issued 
its  authority  was  at  an  end. 

I  am  aware  that  my  doubts  are; 
contrary  to  manifest  destiny  and  to 
a  number  of  decisions  in  the  state 
courts.  I  know  also  that  when  com- 
mon understanding  and  practice 
have  established  a  way  it  is  a  waste 
of  time  to  wander  in  bypaths  of 
logic.   But  as  I  have  a  real  difficulty 


in  understanding  how  the  congres- 
sional restriction  is  held  to  govern 
this  case, — a  question  which  noth- 
ing that  I  have  heard  as  yet  appears 
to  me  to  answer, — ^I  think  it  worth 
while  to  mention  my  misgivings,  if 
only  to  show  that  they  have  been 
considered  and  are  not  shared. 


noTE. 

The  decision  of  the  United  States 
Supreme  Court  in  the  reported  case 
(Ruddy  v.  Rossi,  ante,  843),  to  the 
effect  that  the  exemption  of  homestead 
lands  under  U.  S.  Rev.  Stat.  §  2296 
(Comp.  Stat.  §  4551,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  575)  from  liability  for  debts 
contracted  prior  to  the  issuance  of  the 
patent,  extends  to  debts  incurred  after 
obtaining  the  receiver's  final  receipt 
.or  certificate,  but  before  the  patent 
has  actually  been  issued,  settles  a 
question  as  to  which  some  doubt  was 
previously  entertained,  as  is  shown  by 
the  decision  of  the  state  court  (28 
Idaho,  376,  154  Pac.  977),  which  is  re- 
versed by  the  reported  decision. 


STATE  OF  KANSAS 

V. 

MRS.  L.  O.  HEITMAN,  Appt. 

Kansas  Supreme  Caur$^June  7,  19 10* 
(105  Kan.  139,  181  Pac.  630.) 

Constitutional  law  —  different  punishmeflits  for  men  and  woioien. 

Chapter  298  of  the  Laws  of  1917,  establishing  an  institution  known  as 
the  state  industrial  farm  for  women,  for  the  detention  and  care  of  women 
convicted  of  criminal  offenses,  does  not  violate  any  of  the  provisions  of 
the  14th  Amendment  to  the  Constitution  of  the  United  States,  because  a 
woman  convicted  of  misdemeanor  is  sentenced  to  the  farm  for  an  unde- 
termined period,  with  a  maximum  limit,  while  a  man  convicted  of  the 
same  misdemeanor  is  sentenced,  under  the  general  law,  to  the  county  jail 
for  a  definite  period,  within  the  same  maximum  limit. 

[See  note  on  this  question  beginning  on  page  854.] 

Headnote  by  BuacH,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Shawnee 
County  (Garver,  J.)  assessing  the  penalty,  after  conviction,  for  keeping 
and  maintaining  a  liquor  nuisance.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


STATE  V. 

ilOS  Kan.  1S9 

Ifr.  Edward  Rooney,  for  appellant : 

Chapter  298  of  the  Session  Laws  of 
1917  is  unconstitutional  and  in  con- 
travention of  the  14th  Amendment  to 
the  Constitution  of  the  United  States, 
abridfiring  the  privilesres  of  defendant 
and  denying  her  the  equal  protection 
of  the  law 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165 
U*  S.  160,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Re  Gardner,  84  Kan.  264, 
33  L.R.A.(N.S.)  956,  113  Pac.  1054; 
State  V.  Barnett,  3  Kan.  255,  87  Am. 
Dec.  471 ;  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Moore 
V.  Missouri,  159  U.  S.  673,  40  L.  ed. 
801,  16  Sup.  Ct.  Rep.  179;  Leeper  v. 
Texas,  139  U.  S.  462,  35  L.  ed.  225,  11 
Sup.  Ct.  Rep,  577;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255;  Pace  v.  Alabama, 
106  U.  S.  583,  27  L.  ed.  207,  1  Sup.  Ct. 
Rep.  637;  Sons  &  Daughters  of  Justice 
V.  Swift,  73  Kan.  255,  84  Pac.  984. 

Messrs.  Richard  J.  Hopkins,  Attor- 
ney General,  and  Hugh  T.  Fisher  for 
the  State. 

Burch,  J.,  delivered  the  opinion  of 
the  court; 

The  defendant  was  convicted  of 
keeping  a  liquor  nuisance.  She  was 
sentenced  to  pay  a  fine  of  $100,  and 
was  committed  to  the  state  indus- 
trial farm  for  women  until  dis- 
charged according  to  law.  She  ap- 
peals from  the  portion  of  the  judg- 
ment assessing  penalty. 

The  statute  under  which  the  de- 
fendant was  convicted  is  S  1  of  chap- 
ter 282  of  the  Laws  of  1901.  After 
declaring  what  places  are  common 
nuisances,  the  statute  provides  as 
follows:  "EJvery  person  who  main- 
tains or  assists  in  maintaining  such 
common  nuisance  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  of  not 
less  than  $100  nor  more  than  $500, 
and  by  imprisonment  in  the  county 
jail  not  less  than  thirty  days  nor 
more  than  six  months,  for  each  of* 
fense."    Gen.  Stat.  1915,  §  6524. 

The  fine  was  assessed  under  this 
statute.  The  commitment  was  ad- 
judged und^  the  provisions  of  §  5 
of  chapter  298  of  the  Laws  of  1917, 
reading  as  follows :    "Every  female 

person,  above  the  age  of  eighteen 
8  A.L.R. — 54. 
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years,  who  shall  be  convicted  of  any 
offense  against  the  criminal  laws  of 
this  state,  punishable  by  imprison- 
ment, shall  be  sentenced  to  the  state 
industrial  farm  for  women,  but  the 
court  imposing  such  sentence  shall 
not  fix  the  limit  or  duration  of  the 
sentence.  The  term  of  imprison- 
ment of  any  person  so  convicted  and 
sentenced  shall  be  terminated  by  the 
state  board  of  administration,  as 
authorized  by  this  act,  but  such  im- 
prisonment shall  not  exceed  the 
maximum  term  provided  by  law  for 
the  crime  for  which  the  person  was 
convicted;  provided,  that  where  the 
person,  so  convicted  and  sentenced 
to  said  industrial  farm  for  women, 
is  not  more  than  twenty-five  years 
of  age  imd  said  conviction  is  for  her 
first  offense,  the  board  of  adminis- 
tration may  parole  or  release  such 
person  under  rules  and  regulations 
prescribed  by  said  board  before  the 
expiration  of  the  minimum  term, 
but  in  all  other  cases,  the  person  so 
committed  to  said  institution  shall 
not  be  eligible  to  parole  by  the  board 
of  administration  until  the  expira- 
tion of  the  minimum  term  fixed  by 
law  for  the  punishment  of  the  of- 
fense for  which  she  has  been  con- 
victed ;  provided  further,  that  where 
any  person  has  been  committed  to 
such  institution  on  conviction  for 
murder  in  the  first  or  second  degree, 
such  person  shall  not  be  released 
from  said  institution  until  the  ex- 
piration of  the  term  for  which  such 
person  is  sentenced,  except  by  ac- 
tion of  the  governor  exercising  his 
pardoning  or  parole  power. '^ 

The  detention  portion  of  the  de- 
fendant's sentence  was  therefore  in- 
determinate, with  a  maximum  limit 
of  six  months.  If  the  defendant  had 
been  a  man,  the  sentence  would  have 
been  to  the  county  jail  for  some  defi- 
nite period  within  the  maximum  and 
minimum  limits  fixed  by  the  statute 
in  1901.  Because  the  defendant  was 
sentenced  to  detention  for  an  un- 
determined period  at  the  state  in- 
dustrial farm  for  women,  she  con- 
tends she  has  been  denied  the  equal 
protection  of  the  law,  and  that  her 
privileges  and  immunities  have  been 
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abridged,  contrary  to  the  14th 
Amendment  to  the  Constitution  of 
the  United  States.  Some  other  ob- 
jections to  the  industrial  farm  law 
are  proposed,  but  they  have  already 
been  disposed  of  in  the  cases  of 
State  V.  Dunkerton,  103  Kan.  748, 
176  Pac.  981,  and  Re  Dunkerton,  104 
Kan.  481,  3  A.L.R.  1611,  179  Pac. 
347. 

In  support  of  the  defendant's  con- 
tention, the  familiar  decisions  are 
cited  which  declare  that,  in  the  ad- 
ministration of  criminal  justice,  no 
different  or  higher  punishment  shall 
be  imposed  on  one  than  that  which 
is  prescribed  for  all,  for  the  same 
offense.  The  reason  for  striving  to 
base  justice  on  equality  is  probably 
best  stated  in  Rudolf  von  Ihering's 
^Law  as  a  Means  to  an  End,''  chap- 
ter VII.  §  11,  translated  from  the 
German  and  published  as  volume  5 
of  the  Modern  Legal  Philosophy 
Series : 

"What  is  there  so  great  in  equal- 
ity that  we  measure  the  highest  con- 
cept of  right — ^for  this  is  what  jus- 
tice is — ^by  it?  Why  should  law 
strive  after  equality,  when  all  nature 
denies  it?  And  what  value  has 
equality  independently  of  any  par- 
ticular content?  Equality  may  be 
as  much  as  anything  else  equality 
of  misery.  Is  it  a  consolation  for 
the  criminal  to  know  that  the  pun- 
ishment which  has  overtaken  him 
will  also  strike  all  others  in  the  same 
position?  The  desire  for  equality 
seems  to  have  its  ultimate  ground 
in  an  ugly  trait  of  the  human  heart ; 
in  ill  will  and  envy.  No  one  shall  be 
better  or  less  badly  off  than  I;  if  I 
am  miserable,  everybody  else,  too, 
shall  be  so. 

^^ut  the  reason  we  want  equality 
in  law  is  not  because  it  is  something 
worth  striving  after  in  itself,  for  it 
is  not  so  at  all.  We  see  to  it  that, 
with  all  the  equalizing  powers  of 
the  law,  inequality  finds  its  way 
back  again  by  a  thousand  paths. 
But,  indeed,  our  reason  for  wanting 
it  is  because  it  is  the  condition  of 
the  welfare  of  society.  When  the 
burdens  which  society  imposes  upon 
its    members    are  distributed   un- 


equally, not  only  does  that  part  suf- 
fer which  is  too  heavily  laden,  but 
the  whole  of  society.  The  center  of 
gravity  is  displaced,  the  equilibrium 
is  disturbed,  and  the  natural  conse- 
quence is  a  social  struggle  for  the 
purpose  of  re-establishing  equilib- 
rium; which  under  certain  condi- 
tions becomes  a  highly  dangerous 
menace,  and  is  always  a  shock  to  the 
existing  social  order."    Page  276. 

Differences,  however,,  cannot  be 
denied  or  disregarded,  and  the  very 
principle  of  equality  not  only  ap- 
proves, but  necessitates,  classifica- 
tion, without  which  fixation  of  the 
social  center  of  gravity  and  stable 
equilibrium  of  the  social  order  would 
be  impossible.  It  would  revolt  jus- 
tice if  youthful  first  offenders  were 
subjected  to  the  same  penal  regimen 
as  mature  recidivists.  Hence  the 
decisions  are  numerous  and  famiUar 
that  equal  protection  of  the  law  is 
secured  if  the  law  operate  in  the 
same  way  on  all  who  belong  in  the 
same  class*  Classes  may  not  be 
created  arbitrarily  or  unreasonably, 
or  the  principle  of  equality  would  be 
violated.  There  must  be  some  dif- 
ference in  character,  condition,  or 
situation  to  justify  distinction,  and 
this  difference  must  bear  a  just  and 
proper  relation  to  the  proposed  clas- 
sification and  regulation ;  otherwise, 
the  classification  is  forced  and  un- 
real, and  greater  burdens  are,  in 
fact,  imposed  on  some  than  on  oth- 
ers of  the  same  desert.  The  defend- 
ant asserts  that  sex  does  not  con- 
stitute a  just  and  reasonable  ground 
for  substituting  an  indeterminate 
sentence,  within  a  stated  limit,  to 
the  industrial  farm  for  women,  in 
place  of  a  definite  sentence,  within 
the  same  limit,  to  the  county  jail. 

In  the  years  between  enactnmit 
of  the  Statutes  of  1901  and  1917» 
application  of  the  scientific  method 
in  dealing  with  the  subjects  of  crime 
and  punishment  has  i»x>duced  note- 
worthy results.  Crime  is  no  longer 
treated  absti'actly,  accwding  to  the 
a  priori  method,  and  punishment  no 
longer  consists  of  penalties  sawed 
into  stock  lengths  and  corded  up  by 
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the  judges'  bench,  for  use  in  passing 
sentence. 

Every  act  condemned  by  our 
Penal  Code  is  proper,  perhaps  laud- 
able, somewhere  in  the  world.  Each 
civil  society  govemmentally  organ* 
ized  has  a  conception,  more  or  less 
definite,  of  its  own  best  interest  and 
welfare,  and  sets  up  standards  of 
conduct  to  which  the  individual  is 
supposed  to  conform.  Failure  to 
measure  up  to  the  prescribed  stand- 
ards may  be  of  such  public  concern 
that  the  state  must  attach  sanctions 
to  its  regulations.  When  the  state 
shall  do  this  is  a  practical  question, 
to  be  determined  with  respect  to  cir- 
cumstances and  conditions.  De- 
parture from  the  standard  thus 
sanctioned  we  call  crime,  and  the 
nonconformist  we  call  a  criminal. 

Investigation  of  the  facts  dis- 
closes that  the  nonconformist  gen- 
erally acts  through  the  prompting 
of  some  perfectly  natural  instinct, 
such  as  the  pugnacious  instinct,  the 
sex  instinct,  or  the  inquisitive  in- 
stinct. The  state  itself,  by  the  crea- 
tion or  toleration  of  untoward 
conditions,  may  contribute  to  delin- 
quency. Statistics  have  been  pub- 
Ushed  showing  that,  in  the  year 
1916,  in  the  state  of  Massachusetts, 
176,000  arrests  were  made.  Of 
these,  104,000  were  for  drunken- 
ness; and  consequently  the  legally 
recognized  sale  of  intoxicating  liq- 
uor under  government  license  was 
directly  responsible  for  crime.  Con- 
ditions resulting  from  social  and 
economic  pressure  are  contributing 
causes  of  crime;  but  the  noncon- 
formist fails  to  measure  up  to  the 
normal  standard,  primarily  and 
principally,  on  account  of  some  per- 
sonal subnormality  or  abnormality 
of  body  or  mind  or  both.  The  result 
is  that  the  study  of  crime,  not  neg- 
lecting the  social  factor,  becomes 
largely  the  study  of  individuals. 

Individuals  cannot  be  studied  en 
masse.  They  may  be  classified  into 
groups,  on  the  basis  of  common 
characteristics;  but  the  individual 
cannot  be  assigned  to  his  proper 
group  until  he  has  been  segregated, 
and  his  peculiar  physical  and  mental 
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endowments,,  or  lack  of  endowments, 
have  been  considered  in  the  light  of 
his  heredity  and  environment. 

The  method  which  has  just  been 
described  must  be  employed  in  affix- 
ing punishment.  Care  must  be  taken 
tha^  in  denouncing  punishment, 
which  is  done  in  the  interest  of  so- 
ciety, society  itself  does  not  suffer, 
for  punishment  is  a  two-edged 
sword.  In  ancient  barbarous  days  it 
was  discovered  that  it  was  to  the  ad- 
vantage of  the  conqueror  not  to  kill 
his  captives ;  they  were  more  profit- 
able kept  alive,  fed  well,  well  cared 
for,  and  put  to  work.  In  the  same 
way,  society  now  loses  if  it  punish 
one  of  its  members  in  a  way  that 
crushes  him,  when  it  might  rehabil- 
itate him  and  restore  him  to  con- 
formity and  usefulness. 

The  old  theory  of  vengeance  and 
retribution,  carried  out  in  medieval 
times  in  torture  chamba's  with  im- 
plements of  torture,  and  in  modem 
times  by  means  more  degrading,  if 
less  severe,  wholly  failed  to  better 
social  conditions.  The  theory  of 
deterrence  by  horrible  example  did 
no  better. .  In  the  rei^  of  Henry 
VIII.  70,000  thieves  were  hung,  and 
it  was  found  more  pockets  were 
picked  during  the  hangings  than  at 
any  other  time.  For  a  remarkably 
long  time  our  criminal  and  penid 
jurisprudence  suffered  from  the 
paralysis  of  outgrown  traditions,  the 
application  of  antiquated  methods, 
and  the  employment  of  archaic 
equipment.  As  the  results  of  pa- 
tient, careful,  scientific  study  and 
experiment,  sifted,  compared,  and 
corrected  in  conferences  and  con- 
gresses, national  and  international, 
became  generally  known,  and  the 
practical  work  of  individual  crimi- 
nologists, penologists,  and  social 
reformers  commenced  to  attract 
general  attention,  the  public  mind 
and  conscience  slowly  awakened. 
State  legislatures  commenced  to 
take  notice.  In  very  recent  years 
progress  has  been  rapid,  and  there 
are  now  few  to  deny  that  it  is  best 
for  society — is  simply  common  sense 
— ^to  try  to  float  from  off  the  rocks 
of  the  penal  law  and  save,  if  pos- 
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Bible,  for  future  profitable  voyaging, 
human  vessels  stranded  there, 
whether  by  fog,  or  ill  wind,  or  defec- 
tive steering  gear,  or  bad  seaman- 
ship. 

Quite  obviously  it  is  of  fundamen- 
tal importance  that  the  nature  of 
the  particular  vessel  be  considered, 
in  order  that  proper  measures  may 
be  adopted  to  save  it;  and  Mrs. 
Jessie  D.  Hodder,  superintendent  of 
the  reformatory  for  women  at  Fram- 
ingham,  Massachusetts,  made  the 
following  classification  of  women 
sentenced  to  reformatories  for 
crime :  •  With  reference  to  intellect, 
they  may  be  imbecile,  moron,  sub- 
normal, dull,  fair,  or  good ;  with  ref- 
erence to  nervous  organization,  they 
may  be  normal,  neuropathic,  psy- 
chopathic, epileptic,  or  hysterical. 
These  are  only  some  of  the  factors 
which  determine  whether  or  not  a 
delinquent  woman  needs  permanent 
custodial  care,  may  safely  be  re- 
turned to  society  after  training,  or 
presents  a  special  and  peculiar  dis- 
ciplinary problem.  Proceedings  of 
International  Conference  of  Social 
Work,  45th  Annual  Session  (1918) 
page  117. 

The  one  unqualifiedly  reprobated 
and  repudiated  punitive  institution 
is  the  county  jail.  It  has  no  defend- 
ers, except  local  ofiicials,  jealous  of 
centralized  authority,  and  the  sher- 
iff, elected  irrespective  of  qualifica- 
tions to  rehabilitate  men  and  wom- 
en, even  if  he  had  facilities  and  op- 
portunity, and  whose  compensation 
depends  in  part  on  fees  for  keeping 
and  boarding  prisoners.  There  is 
no  opportunity  for  segregation,  dif- 
ferentiation, and  proper  classifica- 
tion. There  is  no  opportunity  for 
discipline  at  all,  much  less  discipline 
appropriate  to  individual  need. 
There  is  nothing  but  detention,  and 
detention  in  caged  and  demoralizing 
idleness,  injurious  to  body  and 
mind,  crushing  to  the  spirit,  and 
tending  to  moral  contamination  and 
induration,  rather  than  to  moral  up- 
building. The  consensus  of  enlight- 
ened opinion  is  that  the  county  jail 
is  impossible  as  a  place  of  punish- 
ment, and  has  no  justification  for 


its  existence,  except  as  a  place  of 
temporary  keeping,  in  default  of 
bail,  pending  final  conviction. 

Aiiother  relic  of  the  stone  age  of 
penological  theory  and  practice  is 
the  definite  sentence  for  a  fixed  pe- 
riod for  a  specific  crime.  It  has  been 
well  said  that  it  is  just  as  stupid, 
and  infinitely  more  cruel,  to  sentence 
misdemeanants  to  jail  for  fixed  pe- 
riods as  it  would  be  to  sentence  sick 
people  to  a  hospital  for  fixed  periods. 
All  penologists  agree  that  the  defi- 
nite sentence  should  be  abolished,, 
because,  if  the  primary  object  be  to 
return  to  society  as  future  assets 
those  who  are  present  liabilities, 
there  must  be  classification,  and 
there  must  be  time,  according  to 
susceptibility  and  capability,  for  the 
remedial,  reformatory,  and  educa- 
tional processes  to  have  their  effect. 
In  a  given  case,  the  period  of  deten- 
tion may  be  quite  short ;  but,  accord- 
ing to  need,  the  brain  must  be 
cooled,  the  nerves  nourished  and 
quieted,  the  clouds  or  deadened  con- 
science cleared  or  quickened,  the 
weakened  will  strengthened,  the  dis- 
ordered mind,  with  its  confused 
notions  of  right  and  morality,  stabil- 
ized, and  fresh  impulses  given  out- 
ward, away  from  the  old  self,  for- 
ward to  new  and  hopeful  things,  and 
upward  to  self-respect  and  self-con- 
trol. 

Comprehension  of  the  fact  that 
punishment  ought  to  fit,  in  some  de- 
gree, not  simply  the  crime,  but  the 
offender,  led  the  legislature  to  adopt 
the  system  of  maximum  and  mini- 
mum penalties  found  in  the  Crimes 
Act  and  related  statutes.  Clearer 
comprehension  led  it  to  adopt,  in  re- 
cent years,  the  indeterminate  sen- 
tence for  felonies,  except  murder 
and  treason  (1903),  and  the  parole 
system  (1907). 

Experience  teaches  that  the  great- 
est evil  of  prison  life  is  idleness,  and 
that  the  greatest  benefaction  which 
can  be  conferred  on  a  prisoner  is 
work  adapted  to  his  abilities  and 
performed  under  clever  plan  and 
guidance.  Work  is  indispensable  to 
order  and  discipline,  to  physical  and 
mental   health,   and  to  growth  in 
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moral  sixength  and  stature.  Work 
43hould  not  be  merely  useless  or  for- 
mal, but  should  be  at  something 
capable  of  arousing  interest  and 
generating  the  feeling  that  what  is 
done  is  worth  while.  There  should 
«ven  be  some  division  of  the  profit 
from  labor  between  the  workman 
and  his  employer,  the  state.  The 
best  results  are  attained  when  work 
is  performed  in  an  environment  as 
nearly  as  possible  natural  and  nor- 
mal, and  the  results  of  work  done  in 
the  sunshine  and  wind  and  free  air 
of  the  open  outdoors,  away  from 
barred  cells  and  frowning,  guard- 
mounted  walls,  have  been  most 
gratifying.  Some  of  the  states  are 
able  to  present  records  of  success 
attending  this  method  of  treatment 
which,  contrasted  with  old  prison 
policies,  are  quite  marvelous. 

The  circumstance  that  the  new 
method  of  dealing  with  convicts  hap- 
pens to  be  more  humanitarian  than 
the  old  does  not  detract  from  its  vir- 
tue. It  has  been  adopted  after  trial, 
not  from  sentiment,  but  because  of 
its  demonstrated  efficiency  in  pro- 
tecting and  promoting  the  true  and 
ultimate  welfare  of  society  as  a 
whole. 

Long  ago  the  legislature  made  the 
first  and  most  obvious  classification 
of  delinquents,  and  provided  for 
segregation  of  youthful  offenders, 
and  treatment  of  boys  and  girls  in 
separate  corrective  institutions.  By 
enactment  of  the  industrial  farm 
statute,  the  legislature  made  the 
next  most  obvious  classification, 
based  on  the  distinction  between 
male  and  female,  and  abolished  the 
county  jail  and  the  penitentiary  as 
places  for  the  reformatory  treat- 
ment of  women. 

The  industrial  farm  law  puts  into 
practice  the  most  advanced  tenets  of 
the  new  penology.  The  farm  is  un- 
der supervision  of  the  state  board 
of  administration,  the  central  body 
having  control  of  all  correctional, 
charitable,  and  educational  institu- 
tions of  the  state.  The  superintend- 
ent is  a  woman.  The  farm  is  in  fact 
a  farm,  and  the  buildings  are  con- 
structed on  the  cottage  plan^    Pro- 
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vision  is  made  against  overcrowding, 
and  there  are  no  cells  or  bars  or  re- 
straining walls.  Careful  classifica- 
tions are  made,  according  to  the  re- 
sults of  searching  physical,  mental, 
and  moral  diagnosis,  and  complete 
records  are  kept  of  all  facts  throw- 
ing light  on  cause  of  detention,  prop- 
er plan  of  treatment,  and  progress 
of  the  individual.  Medical  and  sur- 
gical treatment  is  administered. 
The  discipline  is  educative  and  re- 
formative, and  the  work  includes 
agriculture,  dairying,  poultry  rais- 
ing, manufacturing,  and  practice  of 
domestic  arts  and  sciences.  Small 
wages  are  allowed,  and  provision  is 
made  for  parole  and  final  discharge 
whenever  compatible  with  the  wel- 
fare of  society,  with  full  restoration 
of  all  civil  rights. 

It  required  no  anatomist,  or  phys- 
iologist or  psychologist,  or  psychia- 
trist to  tell  the  legislature  that  wom- 
en are  different  from  men.  In 
structure  and  function  human  be- 
ings are  still  as  they  were  in  the  be- 
ginning, '^ale  and  female  created 
He  them."  It  is  a  patent  and  deep- 
lying  fact  that  these  fundamental 
anatomical  and  physiological  differ- 
ences affect  the  whole  psychic  or- 
ganization. They  create  the  differ- 
ences in  personality  between  men 
and  women,  and  personality  is  the 
predominating  factor  in  delinquent 
careers.  It  was  inevitable  that,  in 
the  ages  during  which  woman  has 
been  bearer  of  the  race,  her  unique 
and  absolutely  personal  experiences, 
from  the  time  of  conception  to  the 
time  when  developed  offspring  at- 
tains maturity,  should  react  on  per- 
sonality, and  produce  what  we  un- 
derstand to  be  embraced  by  the 
term  *Vomanhood."  Woman  enters 
spheres  of  sensation,  perception,* 
emotion,  desire,  knowledge,  and  ex- 
perience, of  an  intensity  and  of  a 
kind  which  man  cannot  know.  Her 
individualities  and  peculiarities  are 
fostered  by  education  and  by  social 
custom, — ^whether  false  and  artifi- 
cial or  not  is  of  no  consequence  here ; 
and  the  result  is  a  feminine  type 
radically  different  from  the  mas- 
culine type,  which  demands  special 
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consideration  in  the  study  and  treat- 
ment of  nonconformity  to  law. 

It  is  not  worth  while  discussing 
the  necessity  of  preventing  promis- 
cuous association  of  the  sexes  in 
prison.  There  must  be  complete 
segregation.  Female  wards  in  men's 
prisons,  and  female  annexes  to  men's 
prisons,  merely  separate  the  sexes. 
They  do  not  differentiate  the  prob- 
lem of  the  delinquent  female  from 
the  problem  of  the  delinquent  male. 
In  1869  the  legislature  of  the  state 
of  Indiana  undertook  to  do  this,  by 
establishing  a  separate  prison  for 
women,  to  be  officered  and  managed 
by  women,  and  conducted  according 
to  the  reformatory  method  as  then 
apprehended.  Since  1869  some  thir- 
teen other  states  have  established 
separate  institutions  for  the  treat- 
ment of  delinquent  women,  on  the 
definite  principle  of  reclamation  as 
opposed  to  naked  punishment.  The 
industrial  farm,  with  buildings  con- 
structed on  the  cottage  plan,  has  be- 
come an  accepted  type,  and  the  in- 
determinate sentence  has  been  al- 
most, though  not  quite,  universally 
adopted.  An  extended  analysis  of 
the  statutes  in  existence  prior  to 
January  1,  1917,  which  therefore 


does  not  include  the  later  statutes  of 
Connecticut,  Kansas,  Michigan,  and 
Rhode  Island,  may  be  found  in  vol- 
ume 8  of  the  Journal  of  Criminal 
Law  &  Criminology,  at  page  618. 

Many  facts  might  be  marshaled 
leading  to  the  conclusion  that  the  fe- 
male offender  not  merely  requires, 
but  deserves,  on  account  of  matters 
touching  the  perpetuation  and  viril- 
ity of  the  human  species,  correc- 
tional treatment  different  from  the 
male  offender,  both  in  kind  and  in 
degree;  but  the  general  considera- 
tions, merely  outlined  above,  are 
sufficient.  Let  it  be  conceded  that 
the  industrial  farm  for  women  may 
fail  to  accomplish  the  resulte  hoped 
for;  the  statute  represente  a  serious 
effort  on  the  part  of  the  legislature 
to  deal  justly  with  a  subject  of  great 
public  concern,  the  proposed  regula- 
tions are  justified 
by  reasoning  appar- 
ently sound,  sup.  5S?«Two»«. 
ported  by  experi- 
ence apparently  verifying,  and  this 
court  is  not  authorized  to  declare 
that  the  classification  which  the 
stetute  esteblishes  is  either  ar- 
bitrary or  unreasonable. 

The   judgment    of   the    District 
Court  is  afihmed. 
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The  present  annotetion  supplements 
that  to  Re  Dunkerton,  8  A.L.B.  1614. 
The  only  decisions  in  point  since  that 
annotation  are:  The  reported  case 
(State  v.  Heitman,  ante,  848),  which 
holds  that  a  stetute  providing  for  de- 
tention of  females  convicted  of  crim- 
inal offenses  on  an  industrial  farm  for 
an  undetermined  period  is  not  viola- 
tive of  the  14th  Amendment  of  the 


Federal  Constitution,  in  that  other 
statutes  provide  different  terms  and 
places  of  imprisonment  for  men  con- 
victed of  the  same  offenses;  and  State 
V.  Cagle  (1918)  —  S.  C.  — ,  96  S,  K 
291,  which  upholds  the  general  rule 
that  a  statute  is  not  unconstitutional 
as  providing  unequal  penalties  in  that 
it  makes  a  discrimination  based  upon 
age.  6.  J.  C. 
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DONALD  C.  WALKER  et  al.,  Exrs.,  etc.,  of  John  U.  Brookman,  Deceased, 

Plffs.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OP  COLORADO. 

Colorado  Supreme  Court  ^  January  7,  1918. 

(—  Colow  — .  171  Pac  747.) 

Tax  —  inheritance  —  foreign-held  bonds. 

1.  Unregistered  corporate  bonds  held  by  a  nonresident  at  his  domicil 
are  not  subject  to  inheritance  tax  in  the  state  where  the  corporation  is 
located. 

[See  note  on  this  question  beginning  on  page  863.] 

—  what  sabject.  inherited,  is  the  subject  of  a  succea- 

2.  The  succession,  and  not  the  thing     sion  tax. 

[See  26  R.  G.  L.  195,  196.] 

(Hill,  Ch.  J.,  and  Scott,  J.,  dissent.) 


Ekrob  to  the  District  Court  for  the  City  and  County  of  Denver  to 
review  a  judgment  affirming  an  order  of  the  County  Court,  fixing  the 
amount  due  the  state  as  inheritance  taxes  on  the  estate  of  John  U.  Brook- 
man,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  N.  Vaile,  for  plaintiflFs     Bonds,  15  Wall.  300,  21  L.  ed.  179; 


in  error: 

The  assessment  of  these  bonds  is  not 
authorized  by  the  language  of  the  In- 
heritance Tax  Statute  of  Colorado. 

People  V.  Griffith,  245  lU.  532.  92  N. 
E.  314;  Cooley,  Taxn.  2d  ed.  267;  Eid- 
man  v.  Martinez,  184  U.  S.  578,  583, 
46  L.  ed.  697,  701,  22  Sup.  Ct.  Rep. 
615;  Kennedy  v.  St.  Louis,  V.  &  T.  H.  R. 
Co.  62  111.  395;  Heinssen  v.  State,  14 
Colo.  232,  23  Pac.  995;  21  Am.  &  Eng. 
Enc.  Law,  1012. 

The  proper  subject  of  the  tax  is  the 
inheritance;  but  even  if  the  bonds  be 
regarded  as  themselves  the  subject  of 
the  tax,  they  are  not  within  the  intent 
or  language  of  the  act,  because  they 
are  not  ''property  within  the  state." 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
Scholey  V.  Rew,  23  Wall.  331,  23  L.  ed. 
99;  People  v.  Griffith,  245  111.  582,  92 
N.  E.  318 ;  Bruce  v.  Bruce,  2  Bos.  &  P. 
231,  note,  126  Eng.  Reprint,  1252,  note ; 
Desesbats  v.  Berquier,  1  Binn.  336,  2 
Am.  Dec.  448;  McKeen  v.  Northamp- 
ton County,  49  Pa.  519,  80  Am.  Dec. 
615;  Brown  v.  Elder,  32  Colo.  527,  77 
Pac.  853;  Thomson  v.  Advocate  Gen- 
eral, 12  Clark  &  F.  1,  8  Eng.  Reprint. 
1294,  18  Sim.  153,  60  Eng.  Reprint,  59, 
9  Jur.  217 ;  State  Tax  on  Foreign-held 


Northern  C.  R.  Co.  v.  Jackson,  7  Wall. 
262, 19  L.  ed.  88;  Davenport  v.  Missis- 
sippi &  M.  R.  Co.  12  Iowa,  539;  State 
V.  Earl,  1  Nev.  394 ;  People  v.  Eastman, 
25  Cal.  602 ;  State,  Potter,  Prosecutor, 
V.  Ross,  23  N.  J.  L.  517;  Blackstone  v. 
Miller,  188  U.  S.  189,  206,  47  L.  ed.  439, 
445,  23  Sup.  Ct  Rep.  277;  Buck  v. 
Beach,  206  U.  S.  392,  51  L.  ed.  1106,  27 
Sup.  Ct.  Rep.  712,  11  Ann.  Cas.  732; 
Re  Preston,  75  App.  Div.  250,  78  N.  Y. 
Supp.  91 ;  Re  Bronson,  160  N.  Y,  1,  34 
L.R.A.  238,  55  Am.  St.  Rep.  632,  44 
N.  E.  707;  Gilbertson  v.  Oliver,  129 
Iowa,  568,  4  L.R.A.(N.S.)  953,  105  N. 
W.  1002;  Re  Fearing,  200  N.  Y.  840, 
93  N.  E.  956;  Re  Whiting,  150  N.  Y. 
27,  34  L.R.A.  232,  55  Am.  St  Rep.  640, 
44  N.  E.  715. 

Messrs.  Leslie  E.  Hubbard,  Attorney 
General,  and  John  L.  Schweigert,  As- 
sistant Attorney  General,  for  the  Peo- 
ple: 

The  assessment  of  the  bonds  is  au- 
thorized by  the  language  of  the  In- 
heritance Tax  Statute  of  Colorado. 

Smith  V.  Farr,  46  Colo.  371,  104  Pac. 
.401;  Denver  v.  Lunney,  46  Colo.  403, 
104  Pac.  945;  People  v.  Griffith,  245 
^111.  532,  92  N.  E.  313;  Warner  v.  Gunni- 
son, 2  Colo.  App.  430,  31  Pac.  238 ; 
Carlisle  v.  Pullman  Palace  Car  Co.  8 
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Colo.  320»  54  Am.  Rep.  553,  7  Pac.  164; 
Murray  v.  Hobson,  10  Colo.  66,  13  Pac. 
921 ;  Bradley  v.  People,  8  Colo.  599,  9 
Pac.  783. 

The  bonds  are  property  within  the 
state  for  inheritance  tax  purposes. 

People  V.  Ames,  24  Colo.  427,  51  Pac. 
426;  Re  State  Lands,  18  Colo.  367,  32 
Pac.  986;  Patterson  v.  Gile,  1  Colo. 
200;  Vance  v.  Rockwell,  3  Colo.  243; 
Duggan  V.  Bliss,  4  Colo.  227,  34  Am. 
Rep.  80;  Brown  v.  Elder,  32  Colo.  527, 
77  Pac.  853;  State  v.  Dalrymple,  70 
Md.  294,  3  L.R.A.  372,  17  Atl.  82; 
Backstone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct:  Rep.  277;  Al- 
vany  v.  Powell,  55  N.  C.  (2  Jones,  Eq.) 
51;  People  v.  Griffith,  245  111.  532,  92 
N.  E.  818;  Callahan  v.  Woodbridge,  171 
Mass.  595,  51  N.  E.  176;  Neilson  v. 
Russell,  76  N.  J.  L.  27,  69  Atl.  476; 
Greves  v.  Shaw,  173  Mass.  205,  53  N. 
E.  372;  Gardiner  v.  Carter,  74  N.  H. 
507,  69  Atl.  939 ;  People  v.  Palmer,  26 
Colo.  App.  450, 139  Pac.  554 ;  Re  Macky, 
46  Colo.  79,  23  L.R.A.(N.S.)  1207,  102 
Pac.  1075;  United  States  v.  Perkins, 
163  U.  S.  625,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  106,  24  L.  ed.  616, 
620;  Coe  v.  Errol,  116  U.  S.  517,  524, 
29  L.  ed.  715,  717,  6  Sup.  Ct.  Rep.  475, 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747;  Mann 
V.  Carter,  15  L.R.A.(N.S.)  150,  note; 
Blakemore  &  B.  Inheritance  Taxes,  pp. 
146,  147;  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  205  U.  S.  395,  51  L.  ed. 
853,  27  Sup.  Ct.  Rep.  499;  Re  Rogers, 
149  Mich.  305,  11  L.R.A.(N.S.)  1134, 
119  Am.  St.  Rep.  677,  112  N.  W.  932; 
Kinney  v.  Treasurer  (Kinney  v.  Stev- 
ens) 207  Mass.  370,  36  L.R.A.(N.S.) 
784,  93  N.  E.  586,  Ann.  Cas.  1912A,  902. 

Bailey,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  to  review  a 
judgement  of  the  district  court  af- 
firming an  order  of  the  county  court 
fixing  the  amount  due  the  state  as 
inheritance  taxes  in  the  estate  of 
John  U.  Brookman,  deceased. 
Brookman  was  a  resident  of  the 
state  of  New  York.  Included  in  his 
estate  were  certain  unregistered 
bonds  of  a  Colorado  corporation,  the 
payment  of  which  was  secured  by 
mortgage  on  certain  real  property 
situated  in  the  states  of  Colorado, 
Wyoming,  and  New  Mexico.  The 
decedent  held  these  bonds  in  the 


state  of  his  residence.  Upon  the 
theory  that  they  were  property 
within  this  state  because  of  the 
situs  of  some  of  the  real  property 
mortgaged  to  secure  their  payment, 
the  inheritance  tax  appraiser  im- 
posed a  tax  upon  their  transfer  by 
inheritance.  In  substance  the  ex- 
ecutors contend  that  the  tax  is  not 
authorized  by  the  statute,  on  the 
ground  that  the  bonds  are  not  prop- 
erty within  the  state,  within  the 
meaning  of  the  statute,  and  that  to 
give  the  law  a  construction  neces- 
sary to  include  and  cover  the  bonds 
would  be  a  violation  of  both  the 
state  and  Federal  Constitutions. 

The  Inheritance  Tax  Law  of  1913, 
Laws  1913,  page  539,  under  which 
the  appraiser  assessed  the  tax,  is,  so 
far  as  applicable,  as  follows:  ''A 
tax  shall  be,  and  is  hereby,  imposed 
upon  the  transfer  of  any  property, 
real,  personal,  or  mixed,  or  of  any 
interest  therein  or  income  there- 
from, in  trust  or  otherwise,  to  any 
person  or  persons,  institution  or  cor- 
poration, except  as  hereinafter  ex- 
empted, in  the  following  cases: 
•  .  .  When  the  transfer  is  by 
will  or  intestate  laws  of  property 
within  the  state,  and  the  decedent 
was  a  nonresident  of  the  state  at  the 
time  of  his  death.'' 

There  is  no  dispute  of  the  state's 
right  to  impose  an  excise  on  the 
bonds  passing  by  inheritance,  if 
they  are  to  be  considered  as  proper- 
ty within  the  state.  As  was  stated 
in  Brown  v.  Elder,  32  Colo.  627,  at 
page  532,  77  Pac.  855:  "First,  an 
inheritance  tax  is  not  one  on  prop- 
erty, but  one  on  the  succession ;  sec- 
ond, the  right  to  take  property  by 
devise  or  descent  is  a  creature  of 
the  law,  and  not  a  natural  right,  and 
therefore  the  authority  which  con- 
fers it  may  impose  conditions  upon 
it.  From  these  principles  it  is  de- 
duced that  the  state  may  tax 
privileges,  discriminate  between 
relatives,  and  grant  exemptions,  and 
is  not  precluded  from  this  power  by 
the  provisions  of  the  respective 
state  constitutions  requiring  uni- 
formity of  taxation.'' 

Decedent  was  a  resident  and  dt- 
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izen  of  the  state  of  New  York.  The 
bonds,  drawn  to  bearer,  were  pay- 
able in  New  Yoric,  and  were  kept  by 

T.x-imberit«itee    ^m    at    Ws    domicil 

^-.foreicm.keiA  there.  Pnor  to  hlB 
''^"**-  death    they     man- 

if  estly  were  beyond  the  reach  of  the 
taxing  power  of  this  state,  for  any 
purpose.  Upon  his  decease  the 
right  of  succession  was  governed 
by,  and  subject  to,  the  laws  of  New 
York,  not  of  Colorado,  and. neither 
the  bonds,  as  the  measure  of  the 
tax,  nor  the  right  to  take  them  by 
inheritance,  which  is  the  thing  ac- 
tually taxed,  have  any  situs  in  this 
state.  The  rule  is  stated  in  87  Cyc. 
1662,  as  follows:  ''Shares  of  stock 
in  a  domestic  corporation  are  sub- 
ject to  the  tax  at  the  domicil  of  the 
corporation  on  their  transfer  by 
will  or  under  the  intestate  laws,  al- 
though the  decedent  was  a  nonres- 
ident, and  this  is  without  r^rard  to 
the  place  where  the  certificate  may 
be  kept.  But  a  different  rule  applies 
to  bonds  of  a  corporation.  The' 
bonds  of  a  domestic  corporation  are 
not  taxable  at  the  domicil  of  the 
corporation  if  kept  at  the  domicil  of 
a  nonresident  owner,  but  are  sub- 
ject to  the  tax  if  physically  present 
in  the  state,  although  belonging  to 
a  nonresident  decedent.'^ 

It  is  contended  by  the  state  that 
the  fact  that  the  payment  of  the 
bonds  is  secured  upon  property 
within  this  state  brings  them,  as 
evidences  of  this  debt,  within  its 
power  for  the  purpose  of  taxation, 
on  the  ground,  among  others,  that 
creditors  are  compelled  to  invoke 
local  laws  to  enforce  the  obligation. 
Blackstone  v.  Miller,  188  U.  S.  189, 
47  L.  ed.  489,  28  Sup.  Ct.  Rep.  277, 
is  cited  and  relied  upon  in  support 
of  this  contention.  The  question 
in  that  case  was  whether  a  debt  du^ 
an  Illinois  decedent  by  a  copartner- 
ship in  New  York,  and  money  de- 
posited by  him  in  a  New  York  Trust 
Company,  were  taxable  under  a 
clause  in  the  New  York  Inheritance 
Tax  Statute,  imposing  a  tax: 
**  .  .  .  Upon  the  transfer  of  any 
property,  real  or  personal  .  .  . 
When  the  transfer  is  by  will  or  in- 
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testate  law,  of  property  within  the 
state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of 
his  death."  Laws  1896,  chap.  908, 
§  220,  as  amended  by  Laws  1897, 
chap.  284,  §  2. 

The  court  held  in  substance  that 
this  class  of  indebtedness  wais  tax- 
able in  the  state  where  the  debtor 
resides,  when  the  property  is  ac- 
tually physically  there.  It  is  urged 
by  the  state  that  this  case  is  de- 
cisive of  the  one  at  bar,  and  that 
it  in  effect  overrules  the  authority 
relied  upon  by  plaintiffs  in  error, 
which  is  primarily  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  800, 
21  L.  ed.  179,  in  which  case  a  tax 
was  levied  upon  bonds  of  a  corpora- 
tion doing  business  in  Pennsyl- 
vania, when  the  bonds  were  k^t  at 
the  domicil  of  the  owner  in  another 
state.  At  page  819  the  court  said: 
"Corporations  may  be  taxed,  like 
natural  persons,  upon  their  property 
and  business.  But  debts  owing  by 
corporations,  like  debts  owing  by  in- 
dividuals, are  not  property  of  the 
debtors  in  any  sense;  they  are  ob- 
ligations of  the  debtors,  and  only 
possess  value  in  the  hands  of  the 
creditors.  With  them  they  are 
property,  and  in  their  hands  they 
may  be  taxed.  To  call  debts  prop- 
erty of  the  debtors  is  simply  to  mis- 
use terms.  All  the  property  there 
can  be\  in  the  nature  of  things,  in 
debts  of  corporations,  belongs  to  the 
creditors,  to  whom  they  are  pay- 
able, and  follows  their  domicil, 
wherever  that  may  be.  Their  debts 
can  have  no  locality  separate  from 
the  parties  to  whom  they  are  due. 
This  principle  might  be  stated  in 
many  different  ways,  and  supported 
by  citations  from  numerous  adjudi- 
cations, but  no  number  of  authori- 
ties, and  no  forms  of  expression 
could  add  anything  to  its  obvious 
truth,  which  is  recognized  upon  its 
simple  statement. 

"The  bonds  issued  by  the  railroad 
company  in  this  case  are  undoubted- 
ly property,  but  property  in  the 
hands  of  the  holders,  not  property 
of  the  obligors.  So  far  as  they  are 
held  by  nonresidents  of  the  state^ 
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they  are  property  beyond  the  juris- 
diction of  the  state/' 

This  principle,  unless  overruled 
by  Blackistone  v.  Miller,  supra,  clear- 
ly precludes  the  taxation  of  the 
Brookman  bonds  as  property  within 
this  state.  That  the  court,  in 
Blackstone  v.  Miller,  supra,  had  no 
intention  to  overturn  its  decision  in 
State  Tax  on  Foreign-held  Bonds, 
supra,  so  far  as  it  affected  bonds,  is 
clearly  evident  from  the  opinion 
therein,  where  (188  U.  S.  206)  the 
court  says:  "There  is  no  conflict 
between  our  views  and  the  point  de- 
cided in  the  case  reported  under  the 
name  of  State  Tax  on  Foreign-held 
Bonds,  supra.  The  taxation  in  that 
case  was  on  the  interest  on  bonds 
held  out  of  the  state.  Bonds  and  ne- 
gotiable instruments  are  more  than 
merely  evidences  of  debt.  The  debt 
is  inseparable  from  the  paper  which 
declares  and  constitutes  it,  by  a  tra- 
dition which  comes  down  from  more 
archaic  conditions.  Bacon  v.  Hook- 
er, 177  Mass.  335,  337,  83  Am.  St. 
Rep.  279,  58  N.  E.  1078.  Therefore, 
considering  only  the  place  of  the 
property,  it  was  held  that  bonds 
held  out  of  the  state  could  not  be 
reached.  The  decision  has  been  cut 
down  to  its  precise  point  by  later 
cases.  Savings  &  L.  Soc.  v.  Mult- 
nomah County,  169  U.  S.  421,  428, 
42  L.  ed.  803,  805,  18  Sup.  Ct.  Rep. 
392;  New  Orleans  v.  Stempel,  175 
U.  S.  309,  319,  320,  44  L.  ed.  174, 
180,  20  Sup.  Ct.  Rep.  110." 

The  cases  cited  by  defendant  in 
error  are  all  distinguishable  by  some 
vital  and  controlling  fact  from  the 
case  at  bar.  Thus,  in  Blackstone  v. 
Miller,  supra,  ancillary  administra- 
tion was  in  progress  in  the  courts  of 
the  taxing  state.  This  is  also  true 
in  Re  Rogers,  149  Mich.  305,  11 
L.R.A.(N.S.)  1134, 119  Am.  St.  Rep. 
677,  112  N.  W.  931;  Alvany  v.  Pow- 
ell,  55  N.  C.  (2  Jones,  Eq.)  51 ;  State 
V.  Dalrymple,  70  Md.  294,  3  L.R.A. 
872,  17  AtL  82,  and  in  the  Massa- 
chusetts cases. 

It  is  settled  law  that  it  is  the 
succession  which  is  the  subject  of 


the  tax,  and  not  the  thing  inherited. 
In  the  case  at  bar 
there  is  no  ancillary  ^^Sit. 
administration  here. 
The  decedent,  the  legatees,  and  the 
bonds  themselves^  now  are,  and 
have  been  at  all  times,  beyond  this 
jurisdiction.  So  far  as  the  bonds 
in  question  are  concerned,  there  is 
no  prop^y,  or  evidence  of  indebt- 
edness belonging  to  the  Brookman 
estate  physically  within  this  juris- 
diction, nor  is  this  state  concerned 
in  any  manner  with  the 'process  of 
succession.  In  substance  it  is  urged 
by  defendant  in  error  that  the  state 
has  authoriiy  under  the  statute  to 
tax  the  right  of  nonresident  leg- 
atees to  iidierit  property  outside  of 
the  state,  under  the  foreign-probat- 
ed will  of  a  nonresident  testator. 
The  bonds,  bdng  unregistered,  pass 
upon  delivery,  just  like  money. 
They  are  numif  estly  transitory  and 
fugitive,  and  this  state  is  powerless 
to  place  its  hand  upon  them,  for  the 
purpose  of  taxation,  in  thQ  absence 
of  direct,  specific  legislation  to  that 
effect.  For  taxing  purposes  the 
debt  which  the  bonds  represent  is 
the  property  of  the  bondholder,  and 
not  of  the  debtor.  The  situs  of  the 
bonds  is  the  domicil  of  the  owner, 
and  they  are  taxable  there.  This 
is  the  rule  except  when  such  proper- 
ty is  not  in  the  custody  of  the  non- 
resident owner,  but  is  physically 
present  in  the  state  proposing  to 
levy  the  tax. 

Cases  in  state  courts  denying  the 
right  to  tax  evidences  of  indebted- 
ness secured  by  local  real  estate,  but 
held  abroad,  are  the  following:  In 
Re  Preston,  75  App.  Div.  250,  78  N. 
Y.  Supp.  91,  the  syllabus  reads  as 
follows:  "Bonds  of  a  private  in- 
dividual secured  by  a  mortgage  on 
real  estate  situated  in  New  York, 
both  bonds  and  mortgages  being 
kept  in  good  faith  outoide  of  the 
state,  are  not  subject  to  the  tax- 
able transfer  acts." 

The  court,  citing  Re  Bronson,  150 
N.  Y.  1,  34  L.R.A.  238,  55  Am.  St. 
Rep.  632,  44  N.  E.  707,  said  it  was 
unable  to  distinguish  this  case  from 
that  ''where  it  was  held  that  the 
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bonds  of  a  domestic  corporation, 
owned  and  held  in  a  foreign  state, 
could  not  be  reached  by  the  former 
taxable  transfer  act/'  citing,  also, 
State  Tax  on  Foreign-held  Bonds, 
supra. 

Gilbertson  v.  Oliver,  129  Iowa, 
668,  4  L.RA.(N.S.)  953,  105  N.  W, 
1002,  was  decided  under  a  statute 
providing  that  "all  property  within 
the  jurisdiction  •  •  .  and  any 
interest  therein,  whether  belonging 
to  the  inhabitants  of  this  state  or 
not,  and  whether  tangible  or  in- 
tangible, which  shall  pass  by  will  or 
by  the  statutes  of  inheritance  of 
this  or  any  other  state,  or  by  deed, 
grant,  sale,  or  gift,  ...  in  pos- 
session or  enjoyment  after  the 
death  of  the  grantor  or  donor,  to 
any  person  in  trust  or  otherwise 
•  .  .  "  (Code,  §1467),  is  subject 
to  a  collateral  inheritance  tax.  Part 
of  the  property  involved  was  notes 
and  mortgages  owned  by  residents 
of  Iowa  and  secured  by  property 
situated  therein.  The  court  admit- 
ting that  ''there  is  a  conflict  in  the 
adjudicated  cases  as  to  whether 
such  evidences  of  indebtedness  are 
taxable  at  the  domicil  of  the  owner, 
or  whether  the  actual  situs  of  such 
prc^rty  .  .  .  determines  the 
liability  to  taxation,''  says:  'The 
great  weight  of  authority,  however, 
supports  the  holding  of  our  own 
eases  that  this  species  of  personal 
property,  which  is  in  a  sense  in- 
tangible and  incorporeal,  is  taxable 
at  the  domicil  of  the  owner,  and  not 
elsewhere,  unless  the  owner  has 
himself  given  it  a  different  situs.'' 

The  court  then  quotes  Davenport 
v.  Mississii^i  &  M.  R.  Co.  12  Iowa, 
639,  to  the  following  effect:  "It  is 
true  that  the  situs  of  the  property 
mortgaged  is  within  the  jurisdiction 
of  the  state,  but  the  mortgage  itself, 
being  personal  property,  a  chose  in 
action,  attaches  to  the  person  of  the 
owner." 

The  court  also  quotes  with  ap- 
proval from  Hunter  v.  Board  of 
Supervisors,  33  Iowa,  376,  11  Am. 
Rep.  132,  to  the  following  effect: 
"The  debt  due,  of  which  the  notes 
are  the  evidence,  is  property,  vested 
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in  the  owner  wherever  he  may  re- 
side. This  property  in  the  right — 
the  chose  in  action — ^is  as  absolute 
a  property  therein,  and  he  is  as  well 
entitled  to  it,  as  he  is  to  tangible 
property  in  possession;  and  this 
species  of  property— <lebts  due- 
must,  in  the  nature  of  things,  fol- 
low and  be  with  the  owner;  except, 
perhaps,  where  he  has  conferred 
authority  upon  someone  else  as  his 
agent  to  loan,  manage,  receive,  and 
collect  the  same  for  him.  .  .  . 
The  right  to  the  'money  due'  being 
in  the  appeUant,  the  property  in  the 
right  must,  of  necessity,  be  in  the 
place  where  he  resides,  irrespective 
of  the  situs  of  the  evidence.'' 

In  Re  Fearing,  200  N.  Y.  340,  98 
N.  E.  956,  it  is  stated  in  the  syl- 
labus: "Transfer  Tax  Law  (Laws 
1892,  chap.  399),  §  1,  provides  that 
a  tax  shall  be  imposed  on  the  trans- 
fer by  will  or  intestate  law  of  prop- 
erty within  the  state,  where  the 
decedent  was  a  nonresident  at 
the  time  of  his  death.  Held,  that 
bonds  passing  under  the  will  of  a 
nonresident  pursuant  to  a  power  of 
appointment  were  not  property 
within  the  state  within  such  act,  and 
subject  to  taxation  because  the 
bonds  were  secured  by  mortgages 
on  lands  located  in  New  York." 

At  page  344  of  200  N.  Y.,  the 
coutt  said:  "Whether  the  bonds 
are  secured  ...  of  corporate 
property,  or  .  .  .  by  mortgages 
of  the  property  of  individuals,  they 
represent,  equally,  debts  of  their 
makers,  which,  as  choses  in  action, 
under  the  general  rule  of  law,  are 
inseparable  from  the  personality  of 
the  owner." 

The  contention  of  defendant  in 
«rror  can  prevail  only  upon  the  the- 
ory laid  down  in  Blackstone  v. 
MUler,  188  U.  S.  189,  47  L.  ed.  489, 
28  Sup.  Ct.  Rep.  277,  to  th^  effect 
that  for  inheritance  tax  purposes  a 
debt  may  be  taxed  at  the  domicil  of 
the  debtor;  but  this  was  declared 
where  the  property  was  physically 
in  the  taxing  state,  and  ancillary 
administration  was  in  progress  in 
its  courts,  and  cannot  be  considered 
an  authority  for  the  imposition  of 
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the  tax  under  consideration.  In 
any  event,  bonds,  such  as  are  here 
involved,  are  specifically  excepted 
by  that  opinion  from  the  operation 
of  the  special  rule  therein  laid  down. 

It  will  be  observed  that  in  some 
of  the  cases  the  domicil  of  the  own- 
er has  been  held  to  furnish  the  test 
of  jurisdiction  for  the  purpose  of 
taxation,  while  in  others  this  test 
has  yielded  to  the  actual  situs  of 
the  property  within  the  territorial 
limits  of  the  taxing  authority;  but 
in  no  case  has  the  domicil  of  the 
debtor,  or  the  location  of  the  secu- 
rities, been  taken  as  the  situs  for 
the  purpose  of  taxation  in  the  ab- 
sence of  some  special  circumstance 
which  the  court  considered  gave  it 
an  actual  situs.  No  such  circum- 
stance exists  here.  Moreover, 
whether  the  test  to  be  applied  is 
the  domicil  of  the  owner,  or  the 
place  where  the  securities  are  ac- 
tually located,  since  both  are  in  the 
state  of  New  York,  the  conclusion 
must  be  that  the  bonds  are  exempt 
from  taxation  in  Colorado. 

The  judgment  of  the  trial  court 
is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accord- 
ance with  the  views  herein  ex- 
pressed. 

Hill,  Ch.  J.,  dissenting: 

In  Re  Bronson,  150  N.  Y.  1,  84 
L.R.A.  238,  55  Am.  St.  Rep.  632,  44 
N.  E.  707,  decided  October  6,  1896, 
it  was  held  that  bonds  of  domestic 
corporations  owned  by  and  in  pos- 
session of  a  nonresident  decedent  at 
his  domicil  at  the  time  of  his  death, 
and  which  then  passed  to  nonres- 
idents by  will  or  the  law  of  descent 
in  the  state  where  he  lived,  were 
not  subject  to  taxation  in  New  York 
under  that  portion  of  its  transfer 
tax  act  which  reads:  "When  the 
transfer  is  by  will  or  inteatate  law, 
of  property  within  the  state,  and 
the  decedent  was  a  nonresident  of 
the  state  at  the  time  of  his  death." 
Laws  1892,  chap.  899,  §  1. 

In  construing  this  language,  the 
court  considered  with  it  and  gave 
emphasis  to  §  22  of  the  New  York 
act,  which  defines  the  word  "prop- 
erty^' as  meaning  all  property  or 


interest  therein  over  which  the 
state  had  jurisdiction  for  the  pur- 
poses of  taxation.  A  very  able  dis- 
senting opinion  was  rendered  by 
Justice  Vann,  concurred  in  by  Jus- 
tice O'Brien;  the  majority  opinion 
was  written  by  Justice  Gray. 

In  Re  Houdayer,  150  N.  Y.  37,  84 
L.R.A.  285,  55  Am.  St.  Rep.  642,  44 
N.  E.  718,  the  same  court  held  that 
individual  deposits  of  a  nonresident 
decedent  in  a  trust  company  in  that 
state  were  subject  to  this  tax  under 
the  same  act.  The  opinion  was  by 
Justice  Vann,  and  per  his  reason- 
ing, it  was  a  debt  owing  by  the  trust 
company  to  the  nonresident  deced- 
ent; yet,  regardless  of  this,  he  held 
it  was  property  within  the  state  so 
far  as  the  transfer  act  or  inher- 
itance tax  law,  so-called,  was  con- 
cerned, it  being  agreed  by  all  (and 
is  conceded  here)  that  it  is  not  a  tax 
upon  property,  but  rather  upon  the 
right  to  receive  it.  Justice  O'Brien 
concurred  with  Justice  Vann ;  Chief 
Justice  Andrews  and  Justices  Bart- 
lett  and  Martin  concurred  in  the 
result  upon  the  theory  that  a  de« 
posit  of  money  in  a  bank,  although 
'technically  a  debt,  is  still  money  for 
all  practical  purposes,  and  as  such 
was  taxable  under  the  transfer  act* 
Justice  Gray  filed  a  dissenting  opin- 
ion, in  which  Justice  Haight  con- 
curred, to  the  effect  that  ^e  trust 
company  was  a  mere  creditor  of  the 
decedent,  and  for  that  reason  that 
it  did  not  constitute  property  with- 
m  the  state,  so  far  as  their  transfer 
act  was  concerned.  I  am  unable  to 
harmonize  the  two  opinions  or  to 
gather  from  them  sufficient  upon 
which  to  hazard  a  guess  as  to  what 
the  future  position  of  that  court  will 
be  on  similar  questions.  The  for* 
mer  of  these  cases  is  the  only  case 
cited  in  37  Cyc.  1562,  to  sustain  its 
statement  set  forth  in  the  opinion 
of  the  court  here  to  the  effect  that 
the  right  to  inherit  these  bonds, 
when  held  by  a  nonresident  in 
another  state,  is  not  subject  to  such 
a  tax  in  the  state  where  issued  and 
where  the  lands  covered  by  the 
mortgage  to  secure  them  is  situate. 

In  Blackstone  v.  Miller,  188  U.  S. 


WALKER 

( —  Colo.  — , 

189,  47  L.  ed.  4a9,  23  Sup.  Ct.  Rep. 
277,  it  was  held  that  a  deposit  by  a 
citizen  of  Illinois  in  a  trust  com- 
pany in  New  York  was  subject  to 
the  transfer  tax  in  New  York,  not- 
withstanding that  the  whole  succes- 
sion had  been  taxed  in  Illinois,  in- 
cluding this  deposit.  This  opinion 
was  not  upon  the  theory  of  the 
three  members  concurring  in  the 
opinion  in  the  New  York  case  last 
referred  to,  but,  to  the  contrary, 
takes  the  position  of  Justices  Vann 
and  Gray,  that  the  relation  was  that 
of  debtor  and  creditor,  but  dis- 
agreed with  the  latter  as  to  the  re- 
sult which  should  follow.  For  in- 
stance^  the  court  says:  "What 
gives  the  .debt  validity  ?  Nothing 
but  the  fact  that  the  law  of  the 
place  where  the  debtor  is  will  make 
him  pay." 

And  again :  "Power  over  the  per- 
aon  of  the  debtor  confers  jurisdic- 
tion, we  r^B^t.  And  this  being  so, 
we  perceive  no  better  reason  for  de- 
nying the  right  of  New  York  to  im- 
pose a  succession  tax  on  debts  owed 
by  its  citizens  than  upon  tangible 
chattels  found  within  the  state  at 
the  time  of  the  death.'' 

In  commenting  upon  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  300, 
21  L.  ed.  179,  the  court  distin- 
guished it  from  this  class  of  cases, 
and,  among  other  things,  said: 
^TThe  taxation  in  that  case  was  on 
the  interest  on  bonds  held  out  of 
the  sfate.  Bonds  and  negotiable  in- 
struments are  more  than  merely 
evidences  of  debt.  The  debt  is  in- 
separable  from  the  paper  which  de- 
clares and  constitutes  it,  by  a  tradi- 
tion which  comes  down  from  more 
archaic  conditions.  Bacon  v.  Hookr 
er,  177  Mass.  335,  337,  83  Am.  St. 
Itep.  279,  58  N.  E.  1078.  Therefore, 
considering  only  the  place  of  the 
property,  it  was  held  that  bonds 
held  out  of  the  state  could  not  be 
reached.  The  decision  has  been  cut 
down  to  its  precise  point  by  later 
cases.'' 

For  the  reason  last  stated,  and 
the  fact  that  the  case  referred  to 
was  concerning  a  tax  on  property, 
and  not  a  tax  upon  the  right  to  in- 
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herit  it,  I  do  not  think  it  applicable 
.here.  In  State  ex  rel.  Graff  v.  Pro- 
bate Court,  128  Minn.  371,  L.R.A. 
1916A,  901,  150  N.  W.  1094,  it  was 
held  that  a  promissory  note,  as  well 
as  a  book  account,  of  a  Minnesota 
corporation,  held  by  a  resident  of 
Pennsylvania,  and  who  died  with 
the  note  in  his  possession  in  the 
latter  state,  was  subject  to  a  tax 
upon  the  right  to  succeed  to  the 
ownership  of  said  property  in  Min- 
nesota under  the  language  of  their 
act,  which  reads:  "When  a  trans- 
fer is  by  will  or  intestate  law,  of 
property  within  the  state  or  within 
its  jurisdiction,  and  the  decedent 
was  a  nonresident  of  the  state  at 
the  time  of  his  death."  Gen.  Stat. 
1913,  §  2271. 

This  case  goes  into  the  history 
of  the  question  in  detail,  showing 
that  the  right  to  succeed  to  owner- 
ship is  taxable  by  the  state  having 
jurisdiction  of  the  debtor,  for  the 
law  of  that  state  furnishes  the 
means  to  compel  payment,  ete. 
While  the  Minnesota  act  has  these 
additional  words  not  contained  in 
our  act,  viz.,  "or  within  its  jurisdic- 
tion," I  cannot  see  that  they  add 
anything  to  its  scope.  The  words 
:"within  this  jurisdiction"  are  used 
alternately  with  the  words  "within 
the  state,"  and  to  my  mind  mean 
"mthin  the  state."  The  reasoning 
of  the  Minnesota  court  gives  no  ex- 
tra effect  to  them,  but  is  just  as 
applicable  to  the  paragraph  had 
they  been  omitted. 

In  Re  Rogers,  149  Mich.  305, 
11  L.R.A.(N.S.)  1134,  119  Am.  St. 
Rep.  677,  112  N.  W.  981,  the  court 
held  that  notes  secured  by  mort- 
gages on  lands  in  Michigan,  given 
by  residents  of  that  state,  owned 
by  a  nonresident,  and  held  by  him 
at  his  home  in  New  York  at  the  time 
of  his  death,'  were  subject  to  an  in- 
heritance tax  in  Michigan  under  the 
provisions  of  their  act,  which  reads : 
"When  the  transfer  is  by  wiU  or  in- 
testate law  of  property  within  the 
state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of 
his  death."  Pub.  Acts  1903,  No. 
195,  §  1. 
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This  is  the  exact  language  of  our 
act.  Theirs  was  passed  in  1903, 
ours  in  1913.  Their  decision  plac- 
ing a  construction  thereon  was  an- 
nounced July  15,  1907.  Hence,  long 
before  our  legislature  adopted  the 
exact  language  of  the  Michigan  act, 
it  had  before  it  the  construction  of 
the  Michigan  court  thereon,  holding 
that  it  made  subject  to  this  tax  a 
note  held  by  a  nonresident,  given 
by  a  citizen  of  their  state,  when  se- 
cured by  a  mortgage  upon  lands 
within  the  state. 

The  holding  in  Kinney  v.  Treas- 
urer (Kinney  v.  Stevens)  207  Mass. 
868,  35  L.R.A.(N.S.)  784,  93  N.  E. 
586,  Ann.  Cas.  1912A,  902,  is  to  the 
same  effect  as  the  Michigan  court, 
under  a  somewhat  similar  statute. 
In  commenting,  the  court  said: 
''The  question  before  us  is  whether 
these  securities  are  property  within 
the  jurisdiction  of  the  common* 
wealth,  in  reference  to  taxation  up- 
on the  succession.  •  .  .  The 
debt  belongs  with  the  mortgage, 
and  it  must  coexist  to  give  the 
mortgage  validity.  For  that  pur- 
pose it  has  a  situs  within  the  juris^ 
diction  of  the  state  where  the  land 
lies." 

The  only  distinction  between  the 
two  cases  last  cited  and  this  is  that 
the  bonds  under  consideration  are 
payable  to  bearer ;  but,  for  the  pur- 
poses of  this  tax,  it  appears  to  me 
that  it  is  a  distinction  without  a 
material  difference.  All  the  author- 
ities that  I  have  been  able  to  find 
are  to  the  effect  that,  under  similar 
language,  the  right  to  succeed  to 
ownership  of  stock  of  a  domestic 
corporation  held  by  a  nonresident  is 
subject  to  this  tax.  The  Minnesota 
ease  applies  it  to  an  unsecured  note 
as  well  as  a  book  account;  the 
Massachusetts  and  Michigan  cases 
to  notes  secured  by  mortgages;  the 
Suprenie  Court  of  the  United  States 
case  to  a  bank  deposit  on  the  theory 
of  simple  debtor  and  creditor.  The 
reasoning  in  all  is  to  the  effect  that 
the  situs  of  the  property  for  the 
purpose  of  this  tax  is  at  the  dbmicil 
of  the  debtor,  or  where  the  property 


covered  by  the  mortgage  is  situate. 
In  such  circumstances,  when  the 
language  of  our  act  is  considered 
as  a  whole,  I  am  of  opinion,  as  said 
by  Mr.  Justice  Holmes  in  Blackstone 
V.  Miller,  supra,  concerning  the  New 
York  act,  that  it  was  intended  to 
reach  the  transfer  of  this  property 
if  it  can  be  reached.  The  opinion, 
as  I  understand  it,  concedes  that  it 
can  be  reached  by  appropriate  legis- 
lation. I  am  of  opinion  that  it  has 
already  been  reached  by  the  lan- 
guage used.  Whether  ancillary  ad* 
ministration  is  in  progress  or  not, 
in  my  opinion,  makes  no  difference. 
The  question  to  be  determined  is 
whether  our  act  has  attempted  to, 
or  whether  we  can,  tax  the  right  or 
privilege  to  inherit  or  succeed  to 
such  property.  This  should  be  de- 
termined by  conditions  as  they  ex- 
ist at  the  time  of  the  death  of  the 
testator.  Such  being  the  case,  I  am 
unable  to  appreciate  wherein  the 
question  of  ancillary  administration 
cuts  any  figure,  pertaining  to  the 
construction  which  should  be  given 
to  our  act.  It  might  aid  the  coUec* 
tion  of  this  tax,  but  I  cannot  agree 
that  there  should  be  any  difference 
in  the  rule  to  be  applied  to  the  same 
class  of  property  simply  because  one 
estate  has  ancillary  administration 
pending  and  the  other  has  not.  The 
fact  that  these  bonds  can  be  trans* 
ferred  by  delivery  in  another  state, 
in  my  opinion,  makes  no  difference; 
they  are  not  money.  A  note  in- 
dorsed in  blank  can  be  thus  trans* 
ferred,  and  if  secured  by  mortgage, 
per  former  rulings  of  this  court, 
such  a  transfer  carries  with  it  the 
equitable  right  to  have  the  mort- 
gaged property  disposed  of  in  satis- 
faction of  the  debt.  A  bond  of  the 
kind  under  consideration  is  but  a 
promise  to  pay,  and  is  in  a  sense  but 
a  promissory  note.  It  is  common 
knowledge  that  stocks  in  domestic 
corporations  are  quite  often  in- 
dorsed in  blank  by  the  person  to 
whom  issued,  and  thereafter  sold 
and  transferred  by  delivery  through 
the  hands  of  numerous  persons.  I 
can  think  of  no  reason  why  a  book 
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accaunt  may  not  be  thus  assij^ned 
to  bearer  and  pass  title  accordingly. 
If  it  is  for  the  reason  that  the  bonds 
are  iMtyable  to  bearer  that  they  are 
exempt  from  this  tax,  then,  in  my 


c^inion,  it  is  a  reason  which  sac- 
rifices substance  to  form, 

Scott»  J^  concurs. 

Petition    for    rehearing    denied 
1, 1918. 


ANNOTATION. 

bonds  of  domestic  oorporatkm  owned  by 
reiideiil  and  held  aft  bit  residence. 


ettaite  of 


The  situs  of  property  for  purposes 
of  taxation  has  given  rise  to  some  con- 
flicting rules.  It  is  recognized,  how- 
ever»  in  all  cases,  that  there  must  be 
some  interest  within  the  state  in  order 
to  furnish  a  basis  for  taxation  by  the 
state.  The  present  note  is  confined  to 
an  examination  of  the  judicial  deci- 
sions upon  the  question  whether  the 
fact  that  bonds  owned  by  a  nonresi- 
dent, and  held  at  his  residence,  are 
obligations  of  a  domestic  corporation, 
is  sufficient  to  subject  them  to  an  in- 
heritance or  succession  tax  in  the  state 
where  the  corporation  is  situated. 

Corporate  bonds  owned  by  a  non- 
resident decedent,  and  held  at  the 
place  of  his  residence,  are  not  taxable 
merely  because  of  the  fact  that  the 
bonds  are  obligations  of  a  domestic 
corporation,  under  statutes  taxing 
transfers  of  "property  within  the 
state."  WALKfla  v.  Pb»ple  (reported 
herewith)  ante,  855) ;  Re  Bronson 
(1896)  150  N.  Y.  1,  34  L.R.A.  238,  55 
Am.  St.  Rep.  632,  44  N.  E.  707.  Bonds 
of  a  Pennsylvania  corporation  belong- 
ing to  the  estate  of  a  nonresident  were, 
it  seems,  held  nontaxable  in  Del  Bus- 
to's  Estate  (1888)  6  Pa.  Co.  Ct.  289. 
This  has  been  held  true  in  case  of 
bonds  of  individuals,  even  if  the  bonds 
are  secured  by  a  mortgage  of  real 
estate  within  the  state.  Re  Fearing 
(1911)  200  N.  Y.  340,  98  N.  E.  956;  Re 
Preston  (1902)  75  App.  Div.  250,  78 
N.  Y.  Supp.  91.  The  court  in  these 
cases  declares  that  there  is  no  dis- 
tinction between  corporate  bonds  and 
the  bonds  of  individuals  in  this  regard. 

That  bonds  of  a  domestic  corpora- 
tion, secured  by  mortgage  of  real  prop- 
erty within  the  state,  owned  by  a  non- 
resident and  kept  at  the  owner's  resi- 
dence, are  not  subject  to  a  tax,  was  held 


in  Be  Richards  (1918)  182  App.  Div. 
572,  169  N.  Y.  Supp.  968,  affirmed  in 
(1919)  225  N.  Y.  671,  122  N.  E.  889, 
under  chap.  664,  §  220,  Lftws  of  1915. 
This  statute  taxed  a  transfer  '%y 
will  or  intestate  law  of  tangible  prop- 
erty within  the  state  or  of  any  intangi- 
ble property  if  evidenced  by  or  con- 
sisting of  shares  of  stock,  bonds,  notes 
or  other  evidences  of  interest  in  any 
corporation,  joint  stock  company  ox 
association  wherever  incorporated  or 
organized,  except  a  corporation  .  .  . 
being  or  in  the  nature  of  a  moneyed 
corporation,  a  railroad  or  transporta- 
tion corporation  or  a  public  service  or 
manufacturing  corporation  •  .  •  and 
the  property  represented  by  such 
shares  of  stock,  bonds,  notes  or  other 
evidences  of  interest  consists  of  real 
property  which  is  located  wholly  or 
partly  within  the  state  of  New  York 
or  of  an  interest  in  any  partnership 
business  conducted  wholly  or  partly 
within  the  state  of  New  York  in  such 
proportion  as  the  value  of  the  real 
property  of  such  corporation,  joint 
stock  company  or  association,  or  as  the 
value  of  the  entire  property  of  such 
partnership  located  in  the  state  of  New 
York  bears  to  the  value  of  the  entire 
property  of  such  corporation,  joint 
stock  company  or  association  or  part- 
nership, and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his 
death ;  or  when  the  transfer  is  by  will 
or  intestate  law  of  capital  invested  in 
business  in  the  state  by  a  nonresident 
of  the  state  doing  business  in  the  state 
either  as  principal  or  partner.'* 

It  has  been  held  that  bonds  of  a  rail* 
road  company  organized  in  the  state  of 
the  forum,  and  having  its  general 
offices  and  principal  place  of  business 
there,  owned  by  a  nonresident,  and  kept 
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by  him  at  the  place  of  his  residence, 
are  not  subject  to  an  inheritance  tax 
where  the  railroad  company's  lines  ex- 
tend through  a  number  of  states,  to 
whose  jurisdiction  it  is  thus  subject.  In 
State  V.  Chadwick  (1916)  133  Mintu 
117,  L.R.A.1916E,  1288, 157  N.  W.  1076, 
the  court,  in  holding  the  bonds  not  sub- 
ject to  tax,  states :  "In  the  case  before 
us  there  is  no  necessity  of  the  owner 
coming  to  Minnesota  to  enforce  the 
bonds.  They  can  be  enforced  in  New 
York  [the  bonds  were  payable  at  the 
office  of  the  railway  company  in  New 
York,  where  they  were  registered],  or 
in  any  of  the  seven  states  through 
which  the  road  passes.  Under  the 
Constitution,  a  judgment  upon  the 
bonds,  rendered  in  any  of  these  states, 
will  be  entitled  to  full  faith  and  credit 
in  Minnesota.  .  .  .  And  the  trust 
deed  securing  the  bonds  can  be  en- 
forced in  any  of  the  seven  states,  and 
all  the  lines  in  the  several  states,  con- 
stituting, as  they  do,  one  system,  can 
be  sold  and  title  passed  under  the  fore- 
closure decree.  .  .  •  We  hold  that 
the  bonds  are  not  subject  to  a  succes- 
sion tax  in  Minnesota  because  the 
debtor  is  incorporated  there  and  has 
there  its  principal  offices,  it  being  sub- 
ject to  jurisdiction  in  other  states  hav- 
ing property  sufficient  to  satisfy  them. 
•  .  .  Whether  the  doctrine  that  a 
mortgage  of  real  property  to  secure  an 
obligation  gives  a  taxable  situs  for  in- 
heritance tax  purposes  in  the  state 
where  the  mortgaged  property  is  lo- 
cated [is  a  sound  one]  we  do  not  de- 
cide. In  the  case  at  bar  27  per  cent 
of  the  mortgaged  property  is  in  Minne- 
sota, and  the  value  of  this  27  per  cent 
exceeds  the  total  of  the  issued  bonds. 
Seventy-three  per  cent  of  the  value  of 
the  mortgaged  property  is  in  the  seven 
states  outside  Minnesota,  and  this 
value  is  proportionally  greater  than 
the  issued  bonds.  All  of  the  mort- 
gaged property  can  be  subjected  to  the 
payment  of  the  bonds  and  the  entire 
property  sold  upon  suit  brought  in  the 
other  states.  •  .  .  Under  such  cir- 
cumstances the  mortgage  does  not  give 
a  taxable  situs  in  Minnesota."  The 
provisions  of  the  inheritance  tax  stat- 
ute governing  this  case  were  as  fol- 
lows:   "A  tax  shall  be  and  is  hereby 


imposed  upon  any  transfer  of  property, 
real,  personal  or  mixed,  or  any  inter- 
est therein  or  income  therefrom  in 
trust  or  otherwise,  in  any  person,  asso- 
ciation or  corporation  ...  in  the  fol- 
lowing cases.  ...  (2)  When  a  transfer 
is  by  will  or  intestate  law  of  property 
within  the  state  or  within  its  jurisdic- 
tion and  the  decedent  was  a  nonresi- 
dent of  the  state  at  the  time  of  his 
death." 

It  has  also  been  held  that  bonds  of 
a  domestic  corporation,  owned  and 
held  by  a  nonresident  at  the  place  of 
his  residence,  are  not  liable  to  a  tax 
under  a  collateral  inheritance  tax 
statute  imposing  a  tax  "upon  all  es- 
tates, real,  personal,  and  mixed,  pass- 
ing from  any  person  who  may  die 
seised  or  possessed  of  such  estate,  be- 
ing within  this  commonwealth,''  and 
making  it  the  duty  of  executors  and 
administrators  to  pay  the  tax.  Kint- 
zing  v..  Hutchinson  (1877)  7  W.  N.  C. 
226,  Fed.  Cas.  No.  7,834.  The  legisla- 
ture subsequently  declared  that  the 
words  in  the  statute,  "being  within 
this  commonwealth,"  should  be.  con- 
strued as  relating  to  "all  persons  who 
had  been,  at  the  time  of  their  decease, 
or  then  might  be,  domiciled  within  the 
commonwealth,  as  well  as  to  estates." 

In  the  reported  case  (Walker  v. 
Pboplb,  ante,  855)  a  point  is  made  of 
the  fact  that  the  bonds  involved  were 
unregistered  bonds. 

On  the  contrary,  mortgages  securing 
promissory  notes  (whether  of  a  cor- 
poration or  individual  does  not  ap- 
pear) have  been  held  to  constitute  an 
interest  in  real  estate  and  to  be  sub- 
ject to  taxation  under  a  statute  tax- 
ing transfers  of  any  interest  in  real 
estate.  Hawkridge  v.  Treasurer 
(1916)  223  Mass.  134,  111  N.  E.  707. 

While  this  note  has  been  confined 
in  general  to  a  determination  of  the 
question  whether  the  single  fact  on 
which  the  tax  can  be  based  is  that 
the  bonds  were  those  of  a  domestic 
corporation,  it  should  be  noted  that 
where  the  additional  fact  that  the 
bonds  were  kept  in  the  state  was 
present,  the  bonds  have  generally  been 
held  taxable.  Thus,  bonds  of  a  domes- 
tic corporation,  owned  by  a  nonresi- 
dent, were  held  subject  to  an  inheri- 
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tance  tax  in  People  v.  Griffith  (1910) 
245  111.  532,  92  N.  E.  313,  where  the 
nonresident  spent  a  considerable  por- 
tion of  his  time  in  the  state  of  the 
forum,  and  kept  the  bonds  in  a  safe 
deposit  vault  in  that  state.  In  Re  Ro- 
maine  (1891)  127  N.  Y.  80,  12  L.R.A. 
401,  27  N.  E.  759,  where  it  did  not  ap- 
pear whether  the  bonds  were  issued  by 
a  foreign  or  domestic  corporation, 
bonds  owned  by  a  nonresident  and 
habitually  kept  by  him  in  the  state 
of  the  forum  were  held  subject  to  an 
inheritance  tax  under  a  statute  tax- 
ing all  property  that  shall'  pass  by  will 
or  by  the  intestate  laws  of  the  state 
from  any  person  who  may  die  seised  or 
possessed  of  the  same  while  being 
a  resident  of  the  state,  or  which 
property  shall  be  within  the  state. 
That  bonds  of  a  domestic  corporation, 
owned  by  a  nonresident,  but  kept  in  a 
safe  deposit  vault  in  the  state,  are 
subject  to  a  tax  under  a  statute  taxing 
property  within  the  state,  is  held  also 
in  Re  Whiting  (1896)  150  N.  Y.  27,  34 
L.R.A.  232,  55  Am.  St.  Rep.  640,  44 
N.  E.  715. 

Bonds  and  mortgages  (whether  of  a 
domestic  corporation  does  not  appear) 
which  had  been  in  the  state  for  a 


long  period  prior  to  the  owner's 
death,  in  the  hands  of  an  agent  who 
was  acting  under  a  power  of  attorney 
to  invest  and  reinvest,  were  held  to 
be  taxable  in  Lewis's  Estate  (1902) 
203  Pa.  211,  52  Atl.  205.  In  this  case 
the  executor  and  legatees  had  re- 
quested and  consented  that  a  complete 
administration  and  distribution  of  the 
whole  estate  comprehended  in  the  ac- 
count should  be  had  in  Pennsylvania 
by  a  Pennsylvania  court.  In  the  sub- 
sequent case  of  De  Noaille's  Estate 
(Re  Helena)  (1912)  236  Pa.  213,  46 
L.R.A.(N.S.)  .1167,  84  Atl.  666,  per- 
sonal property  placed  by  a  nonresi- 
dent with  trustees  within  a  state  for 
investment  under  a  trust  which  might 
have  been  terminated  at  any  time,  and 
which  did  not  name  ultimate  benefi- 
ciaries, was  held  to  retain  its  situs  at 
his  domicil,  where  he  died  without  de- 
scendants, and  was  not  subject  to  a 
collateral  inheritance  tax  at  the  domi- 
cil of  the  trustees.  The  court  in 
Lewis's  Estate  emphasizes  the  fact  of 
the  consent  to  an  administration  in 
Pennsylvania,  and  states  that  the 
benefit  of  such  an  administration  could 
not  be  had  without  its  burden. 

W.  A,  E. 
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Plff .  in  Err., 

V. 

ROBERT  L.  BROWN. 

VnUed  States  Circuit  Court  of  Appeals^  Ninth  Circuit -^Men^  19,  1910. 

(258  Fed.  806.) 

Master  and  servant  —  car  inspects  —  "blue  flag  rule'*  —  duty  to  see  that 
flag  is  placed. 

1.  The  court  cannot  say  as  matter  of  law  that  one  of  two  car  inspectors 
working  in  pairs  and  inspecting  a  train  for  defective  brake  equipment  ia 
negligent  in  going  under  a  train  without  making  sure  that  the  other  has 
actually  placed  the  blue  flag  signal  to  protect  the  train  against  movement, 
where  such  other  undertook  to  place  the  signal,  and  where  the  custom  of 
the  inspectors  was  to  work  on  opposite  sides  of  the  train,  and  it  was  not 
customary  for  each  to  see  personally  that  the  flag  was  placed  before  going 
beneath  a  car. 

[See  note  on  this  question  beginning  on  page  870.] 

8  A.L.R.—f)5. 
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—  duty  to  obey  rules. 

2.  A  railroad  company  may  issue 
rules  for  the  safety,  guidance,  and 
protection  of  its  employees  which  the 
employees  must  obey. 

[See  18  R.  C.  L.  498,  520,  573,  659, 
670.] 

—  customary  interpretation  of  rule. 

3.  An  employee  is  not  necessarily 
negligent  in  following  a  custom  with 
respect  to  the  interpretation  of  a  rule 
promulgated  for  his  guidance  if  the 
rule  does  not  clearly  cover  the  partic- 
ular situation  which  confronts  him. 

—  effect  of  contributory  negligence. 

4.  The  negligence  of  a  railroad  em- 
ployee engaged  in  interstate  commerce 
does  not  bar  his  holding  the  railroad 
liable  for  injuries  received  in  the  em- 


ployment,  if  negligence  of  a   fellow 
servant  contributes  to  the  accident. 
[See  18  R.  C.  L.  826,  828,  831.] 

—  delegation  of  duty  to  place  blue 
flag  —  establishment  of  relations. 

5.  That  a  car  inspector  delegated  to 
a  fellow  inspector  the  duty  of  placing 
the  blue  flag  to  protect  the  train  while 
they  were  working  about  it  does  not 
make  the  latter  his  servant  so  as  to 
absolve  the  railroad  company  from  li- 
ability for  his  negligence. 

—  assumption  of  risk. 

6.  A  car  inspector  engaged  in  inter- 
state commerce  does  not  assume  the 
risk  of  the  negligence  of  a  fellow  in- 
spector in  failing  to  place  a  blue  flag 
to  protect  the  train  while  they  are 
working  about  it. 

[See  18  R.  C.  L.  830,  831.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California  (Trippet,  District  J.)  in 
favor  of  plaintiff  in  an  action  brought  under  the  Federal  Employers'  Lia- 
bility Act  to  recover  damages  for  personal  injuries.    Affirmed. 


Statement  by  Hunt,  J.: 

The  San  Pedro,  Los  Angeles,  & 
Salt  Lake  Railroad  Company  brought 
writ  of  error  to  review  a  judgment 
of  the  district  court  in  favor  of 
Brown,  defendant  in  error,  upon  a 
verdict  for  damages  for  personal  in- 
juries. The  railroad  company  de- 
nied negligence  and  pleaded  contrib- 
utory negligence.  The  action  was 
brought  under  the  Federal  Employ- 
ers' Liability  Afet  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat. 
§§  8657-8665,  8  Fed.  Stat.  Anno.. 
2d  ed.  p.  1208),  which  provides,  in 
substance,  that  every  common  car- 
rier by  railroad,  while  engaged  in 
interstate  commerce,  is  liable  in 
damages  to  any  person  suffering  in- 
jury while  he  is  employed  by  such 
carrier  in  such  commerce,  whether 
such  injury  results  in  whole  or  in 
part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of 
such  carrier,  and  the  fact  that  an 
employee  may  have  been  guilty  of 
contributory  negligence  merely  mit- 
igates the  damages  and  does  not  bar 
a  recovery. 

The  evidence  as  produced  by 
plaintiff  below  was  as  follows: 
Brown  was  an  experienced  car  in- 


spector employed  by  the  railroad 
company  at  Otis,  now  Yermo,  Cal- 
ifornia. The  inspectors  worked  in 
pairs ;  Brown's  "partner"  being  one 
Abies,  also  an  experienced  insp^^ctor. 
On  November  17,  1914,  in  daylight, 
they  were  about  to  inspect  a  train 
of  fifteen  or  more  cars  which  was 
standing  upon  a  main  track  west  of 
the  depot.  The  inspectors  went 
toward  the  head  of  the  engine,  and 
separated  near  the  head  of  the  en- 
gine, Abies  going  on  the  south  or 
engineer's  side,  and  Brown  on  the 
north  or  fireman's  side,  of  the  en- 
gine. Abies  had  the  blue  flag  in  his 
hand.  When  the  men  separated, 
they  were  about  50  feet  from  the 
front  of  the  engine,  and  Abies  said: 
"I  will  put  the  flag  there,  and  we 
will  hold  them  there  until  we  are 
through."  Brown  testified  that  it 
was  not  customary  to  put  the  flag 
right  in  the  cab  of  the  engine,  but  to 
place  it  on  the  running  board,  where 
the  engineer  could  see  it ;  that  when 
he  went  around  the  engine  on  the 
north  side  he  could  not  see  the  en- 
gineer or  the  fireman;  that  he 
passed  two  cars,  and  observed  that 
on  the  third  car,  a  "Salt  Lake  box 
car,"  the  air  was  set,  but  the  piston 
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travel  was  too  short;  that  he  went 
to  the  west  end  of  the  car  to  adjust 
the  brake,  and  crawled  under  the 
west  end  of  the  car  behind  the  rear 
trucks,  was  facing  forward,  on  the 
fireman's  side,  and  pulled  the  release 
rod  to  release  the  brakes.  The  le- 
ver had  a  track  spike  in  it,  instead  of 
a  key  bolt,  and  moved  with  difficulty, 
80  he  took  his  hammer  from  his 
pocket  to  strike,  and  was  in  the  act 
of  crawling,  up  closer  when  he  no- 
ticed the  wheels  starting.  He  made 
a  **lunge,"  seized  a  grab  iron  under 
the  rear  of  the  car,  and  managed  to 
get  out  by  the  time  the  train  came  to 
a  stop,  but  was  injured.  Brown  said 
that  he  relied  upon  his  partner  to 
put  the  blue  flag  on  the  engine ;  that 
the  custom  was  for  one  inspector  to 
go  on  one  side  and  one  on  the  other, 
although  they  were  supposed  gen- 
erally to  go  together. 

There  was  evidence  as  to  the  cus- 
tom of  the  railroad  company  with 
respect  to  inspection  of  air  and  of 
cars,  and  that  when  a  train  was 
brought  into  the  yard  the  car  in- 
spectors place  a  blue  flag  on  the  end, 
and  one  inspector  would  go  down 
each  side  of  the  train  and  inspect 
for  brake  shoes  and  brake  **riggins.'' 
There  was  no  evidence  of  a  practice 
of  putting  a  flag  signal  at  each  end 
of  the  train. 

The  testimony  of  Brown  and 
Abies  varies  in  some  respects,  par- 
ticularly as  to  the  conversation  they 
had  just  before  they  separated;  but 
Abies  admitted  that  he  was  going 
toward  the  engine  and  had  the  flag 
in  his  hand.  There  was  evidence 
that  it  was  neither  customary  nor 
necessary  that  each  inspector  should 
personally  see  the  flag  on  the  engine 
before  going  beneath  the  car. 

Certain  rules  of  the  company  were 
introduced  in  evidence.  One,  No. 
517,  under  the  heading  "Car  Inspec- 
tors," reads:  "When  making  re- 
pairs under  cars  standing  on  main 
track  or  sidetrack,  they  must  pro- 
tect themselves  by  placing  a  blue 
signal  on  the  drawhead  or  the  plat- 
form or  step  of  the  car  at  each  end 
of  the  train  to  prevent  the  cars  from 
being  coupled   to  or  moved   while 


L.  R.  CO.  v.  BROWN.  867 

806.) 

they  are  making  repairs/'  Rule  26, 
under  which  Brown  said  they  were 
working,  provides :  **A  blue  flag  by 
day  and  a  blue  light  by  night,  dis- 
played at  one  or  both  ends  of  an 
engine,  car,  or  train,  indicates  that 
workmen  are  under  or  about  it. 
When  thus  protected,  it  must  not  be 
coupled  to  or  moved.  Workmen  will 
display  the  signals,  and  the  same 
workmen  alone  are  authorized  to 
move  them.  Other  cars  must  not  be 
placed  on  the  same  tracks,  so  as  to 
intercept  the  signal,  without  first 
notifying  the  workmen."  Another 
rule,  No.  842,  provides,  in  substance, 
that  if  the  brakes  on  the  last  car  are 
properly  set,  inspectors  or  trainmen 
will  signal  to  release  the  brakes,  and 
the  inspector  will  examine  each  car 
and  see  that  the  brake  releases,  and 
if  any  brakes  will  not  release,  or 
have  leaks  or  broken  rods,  they  must 
be  cut  out  by  closing  the  stop  cock 
in  branch  pipe. 

Argued  before  Gilbert,  Ross,  and 
Hunt,  Circuit  Judges. 

Messrs.  Dana  T.  Smith,  E.  E.  Ben- 
nett, and  A.  S.  Halsted,  for  plaintiff 
in  error: 

The  great  preponderance,  if  not  the 
overwhelming  weight,  of  the  evidence, 
shows  that  there  was  no  negligence 
on  the  part  of  the  defendant. 

Dernberger  v.  Baltimore  &  O.  R.  Co. 
234  Fed.  405;  Southern  P.  Co.  v. 
Pool,  160  U.  S.  438,  40  L.  ed.  485,  16 
Sup.  Ct.  Rep.  338;  Delaware,  L.  &  W. 
R.  Co.  V.  Converse,  139  U.  S.  469,  35 
L.  ed.  213,  11  Sup.  Ct.  Rep.  569;  Pat- 
ton  V.  Texas  &  P.  R.  Co.  179  U.  S.  658, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275; 
Zilbersher  v.  Pennsylvania  R.  Co.  125 
C.  C.  A.  480,  208  Fed.  280;  Elliott  v. 
Chicago,  M.  &  St.  P.  R.  Co.  150  U.  S. 
245,  37  L.  ed.  1068,  14  Sup.  Ct.  Rep. 
85;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ben- 
nett, 104  C.  C.  A.  309,  181  Fed.  793; 
Southern  R.  Co.  v.  Carroll,  71  C.  C.  A. 
88,  138  Fed.  638;  Russell  v.  Louisville 
&  N.  R.  Co.  —  Ky.  — ,  124  S.  W.  841; 
Central  R.  &  Bkg.  Co.  v.  Kitchens,  83 
Ga.  83,  9  S.  E.  827 ;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Steele,  129  Ark.  520,  197  S.  W. 
288,  15  N.  C.  C.  A.  49;  Johnson  v. 
Cleveland,  L.  &  W.  R.  Co.  11  Ohio  C.  C. 
553. 

The  violation  by  an  employee  of  a 
rule  promulgated  by  an  employer  for 
the  protection  of  the  employee  is  an 
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act  of  negligence  per  ae,  and  when  it 
results  in  an  injury  to  the  employee, 
the  latter  cannot  recover. 

Nolan  V.  New  York,  N.  H.  &  H.  R. 
Co.  70  Conn.  159,  48  L.R.A.  305.  39  Atl. 
115;  Kansas  &  A.  Valley  R.  Co.  v.  Dye, 
16  C.  C.  A.  604,  36  U.  S.  App.  23,  70 
Fed.  24;  Abshier  v.  Louisiana  R.  & 
Nav.  Co.  141  La.  194,  74  So.  901 ;  Ken- 
tucky &  T.  R.  Co.  V.  Minton,  167  Ky. 
516,  180  S.  W.  831;  Russell  v.  Louis- 
ville &  N.  R.  Co.  —  Ky.  — ,  124  S.  W. 
841 ;  Yoakum  v.  Lusk,  —  Mo.  App.  — , 
193  S.  W.  635;  Central  R.  &  Bkg.  Co. 
V.  Kitchens,  83  Ga.  83,  9  S.  E.  827; 
Virginia  &  S.  R.  Co.  v.  Hill,  119  Va. 
837,  89  S.  E.  895;  Francis  v.  Kansas 
City,  St.  L.  &  C.  B.  R.  Co.  110  Mo.  387, 
19  S.  W.  935 ;  Heskett  v.  Pennsylvania 
Co.  157  C.  C.  A.  518,  245  Fed.  326; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Steel,  129 
Ark.  520,  197  S.  W.  288,  15  N.  C.  C.  A. 
49;  Missouri,  K.  &  T.  R.  Co.  v.  Collier, 
88  C.  C.  A.  127,  157  Fed.  347;  South- 
ern R.  Co.  V.  Johnson,  111  Va.  499,  69 
S.  E.  328,  Ann.  Cas.  1912A,  81 ;  Louis- 
ville &  N.  R.  Co.  V.  Woodward,  99  C. 
C.  A.  479,  176  Fed.  5 ;  Richmond  &  D. 
R.  Co.  V.  Finley.  12  C,  C.  A.  595,  25 
U.  S.  App.  16,  63  Fed.  229;  Union  P. 
R.  Co.  V.  Marone,  159  C.  C.  A.  188,  246 
Fed.  916;  Canadian  P.  R.  Co.  v.  Elliott, 
70  C.  C.  A.  242,  187  Fed.  904;  Stone  v. 
Union  P.  R.  Co.  35  Utah,  305,  100  Pac. 
365;  Moore  v.  Dublin  Cotton  Mills,  127 
Ga.  609,  10  L.R.A.(N.S.)  772,  56  S.  E. 
839 ;  Johnson  v.  Cleveland,  L.  &  W.  R. 
Co.  11  Ohio  C.  C.  553;  Rask  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.  103  Kan.  440, 
173  Pac.  1066. 

Mr,  F.  E.  Petit,  Jr^  also  for  plaintiff 
in  error. 

Messrs.  T.  W.  Duckworth  and  J.  H, 
Ryckman  for  'defendant  in  error. 

Hunt,  J.,  delivered  the  opinion  of 
the  court: 

It  ia  evident  that  the  inspection 
was  being  made  for  deiective  brake 
equipment  rather  than  an  air  test, 
MuMter  and  and,  Considering  the 

iIi«^*"to^'  evidence  of  the  prac- 

^'blSr'iiiSrraie"  ticc  followed  by  the 
;i;*«Vfli^  i7*  inspectors  at  Yermo, 
placed.  ^-e  canot  say  that, 

as  a  matter  of  law,  it  was  incumbent 
upon  the  inspector  who  was  working 
under  the  train  to  make  sure  that 
the  other  inspector  actually  placed 

the  signal. 

Certainly  it  is  the  right  of  an  em- 
ployer carrier  to  issue  rules  for  the 


safety,  guidance,  and  protection  of 
its  employees,  and  it 
is  the  duty  of  the  7*-*/  *«  •»**'^ 
employees     to     ob- 
serve such  rules.     But,  if  there  is 
evidence  of  a  custom  with  respect  to 
the  interpretation  of  a  rule  which 
does  not  clearly  cover  the  particular 
situation  which  confronts  the  em- 
ployee, the  employee  is  not  always 
negligent  in  follow-  ^^^t»m^ry 

ing  the  custom,  and    Interpretatloa  of 

if  in  the  observance  '*"'''' 
of  the  usual  practice  he  is  injured 
through  the  negligence  of  his  fellow 
employee,  under  the  statute  cited  he 
may  have  a  cause  of  action  for  in- 
juries received.    But,  if  we  assume 
that  Brown  was  neg-  ^^ifect  of 
ligent  in  not  person-  eoatribatory 
ally  seemg  that  the 
flag   was   placed,   surely   his   neg- 
ligence was  not  the  sole  cause  of 
the  accident;   for  notwithstanding 
Brown's  negligence,  if  Abies,  his  fel- 
low inspector,  had  not  negligently 
failed  to  place  the  flag,  the  accident 
would  not  have  happened. 

It  is  urged  that  no  duty  rested  up- 
on the  railroad  company  to  place  a 
blue  flag  on  any  part  of  the  train 
under  which  Brown  was  working, 
but  that  the  duty  to  place  such  a 
flag  was  enjoined  upon  Brown,  the 
inspector;  that  he  could  not  delegate 
or  confide  the  performance  of  such 
duty  to  Abies ;  and  that,  if  failure 
to  place  the  flag  was  approximate 
cause  of  the  injury,  Brown  could  not 
recover. 

In  this  connection  we  have  care- 
fully considered  the  argument  of 
plaintiff  in  error  that  it  could  not 
have  been  the  intent  of  Congress, 
as  expressed  in  the  act,  to  permit  of 
recovery  where  an  injury  to  an  em- 
ployee has  resulted  in  any  way  from 
the  negligence  of  a  fellow  servant. 
That  may  be  so,  and  Reeve  v.  North- 
em  P.  R.  Co.  82  Wash.  268,  L.R.A. 
1915C,  37,  144  Pac.  63,  8  N.  C.  C.  A. 
167,  sustains  the  argument.  But 
that  argument  does  not  answer  the 
question  in  the  present  case.  The 
injury  sued  upon  in  the  Reeve  Case 
was  received  by  the  employee,  who 
was  a  laborer  about  cars,  by  being 
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pushed  out  of  the  car  by  another 
employee,  who  was  scuffling  with  a 
third  fellow  employee,  and  brushed 
against  the  man  who  was  thrown 
out.  It  was  held  that  the  injury 
was  not  caused  by  the  negligence 
of  a  fellow  employee,  committed 
while  he  was  prosecuting  the 
business  of  the  employer.  Here, 
however,  Brown  was  giving  his  un- 
divided attention  to  his  duty,  the 
adjustment  of  a  brake  on  a  car,  in 
order  to  put  the  brake  in  proper  con- 
dition for  the  journey  about  to  be- 
gin, and  Abies  had  the  flag  and  was 
also  engaged  in  the  business  of  the 
employer. 

It  is  not  open  to  argument  that 
under  the  act  cited  the  old  defense 
of  the  fellow-servant  rule  is  gone, 
and  we  find  no  reasonable  ground 
upon  which  to  rest  a  conclusion  that 
an  interstate  railroad  employer  can, 
by  a  rule  made  for  the  safety  of  the 
employees,  destroy  a  cause  of  action 
in  favor  of  an  employee  for  injury 
received  while  performing  a  duty 
and  directly  caused  by  the  neg- 
ligence of  a  fellow  employee. 

The  express  declaration  of  the 
statute  (§  6)  that  ''any  contract, 
rule,  regulation  or  device  whatso- 
ever, the  purpose  or  intent  of  which 
shall  be  to  enable  any  common  car- 
rier to  exempt  itself  from  any  lia- 
bility'* created  by  the  act,  shall,  to 
that  extent,  be  void,  gives  aid  in  the 
proper  interpretation  of  the  act  and 
is  inconsistent  with  the.  theory  ad- 
vanced by  plaintiff  in  error  that 
Brown  made  Abies  his  agent  to  place 
the  flag  and  that  Ables's  negligence 
is  to  be  imputed  to  Brown,  although 
Abies  was  a  fellow  car  inspector. 

The  two  were  fellow 
-^eieff«tion  of     servauts,    and    the 

d«ty   to   t»Iaco  m       t*  ,% 

Muf  iiaur-  act  of  the  one  m  re- 

nKuo;.."'"'  •'  lying  upon  the  other 

did  not  make  a  rela- 
tionship of  principal  and  agent 
whereby  the  employer  can  be  ab- 
solved. 

Considering  the  context  of  the 
statute,  it  is  unimportant  whether 
the  negligence  of  the  fellow  servant 
Abies  is  called  the  negligence  of  the 
master  or   is   called   imputed  neg- 
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ligence,  for  the  liability  of  the  car- 
rier arises  to  any  person  suffering 
injury  resulting  in  whole  or  in  pai^t 
from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such 
carrier,  and  no  ''contract"  or  "rule" 
made  for  the  purpose  of  attempting 
to  establish  a  relationship  between 
the  employee  and  the  carrier,  to 
enable  the  carrier  to  exempt  itself 
from  the  liability  created  by  the  act, 
can  be  sustained  as  effective  in  re- 
lieving the  carrier. 

It  is  also  argued  that  Brown  must 
be  held  to  have  assumed  the  risk  of 
the  injury  he  sustained  as  a  result 
of  his  reliance  on  his  coemployee  and 
the  failure  of  his  coemployee  to  place 
the  flag  and  so  protect  him.  The 
point  is  based  upon  a  portion  of  the 
charge  of  the  lower  court  to  the  ef-- 
feet  that  Brown  did  not  assume  the 
risks  that  were  attendant  upon  the 
negligence  of  a  fellow  servant. 

Clearly,  under  the  act,  the  defense 
of  assumption  of  risk  is  open  to  the 
carrier,  except  in  actiotis  brought 
under  §  4,  which  provides  that,  in 
an  action  for  damages  for  injury  to 
an  employee,  "such  employee  shall 
not  be  held  to  have  assumed  the  risk 
of  his  employment  in  any  case  where 
the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the 
safety  of  employees  contributed  to 
the  injury  or  death  of  such  em- 
ployee." Seaboard  Air  Line  R.  Co. 
V.  Horton,  238  U.  S.  492,  58  L.  ed. 
1062,  L.R.A.1915C,  1,  34  Sup.  Ct. 
Rep.  635,  Ann.  Cas.  1915B,  475,  8 
N.  C.  C.  A.  834.  But  Brown  was  not 
injured  by  reason  of  any  defect  in 
the  machinery,  or  by  reason  of  any 
danger  normally  or  necessarily  in- 
cident to  the  occupation  of  inspect- 
ing cars.  The  accident  would  not 
have  happened  at  all  but  for  the 
negligence  of  a  fellow  servant;  and 
as  to  employers,  while  engaged  in 
interstate  commerce,  the  servant  so 
engaged  does  not 
agree,  as  between  S^rt"?.*""*" 
himself  and  the 
carrier,  to  assume  the  risk  of  the 
negligence  of  his  fellow  servant. 
Watson  V.  St.  Louis,  L  M.  &  S.  R. 
Co.  (C.  C.)  169  Fed.  950.    In  Boldt 
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V.  Pennsylvania  R.  Co.  246  U.  S.  441, 
62  L.  ed.  385,  38  Sup.  Ct.  Rep.  139, 
the  court  affirmed  the  action  of  the 
trial  court  in  refusing  to  charge  that 
'"the  risk  the  employee  now  assumes, 
since  the  passage  of  the  Federal  Em- 
ployers' Liability  Act,  is  the  or- 
dinary dangers  incident  to  his  em- 
ployment, which  does  not  now 
include  the  assumption  of  risk  in- 
cident to  the  negligence  of  the  car- 
rier's officers,  agents,  or  employees." 
The  opinion  expressed  was  that  the 
requested  charge  was  erroneous,  be- 
cause the  action  there  brought  was 
not  one  within  the  provisions  of  §  4 
of  the  act.  But  as  far  as  we  are 
advised  it  has  never  been  held  that 
in  an  action  brought  under  the  stat- 
ute, where  an  employee  trusts  to 
another  to  do  an  act  necessary  for 
his  safety,  and  he  himself  is  not 
aware  of  the  failure  of  such  em- 
ployee to  do  the  act,  and  actually 
goes  on  with  his  work,  relying  upon 
the  performance  of  the  act  by  his 
fellow  servant,  and  by  reason  of  the 
negligence  of  the  employee  relied 
upon  injury  follows,  the  risk  of  such 
negligence  on  the  part  of  the  fel- 
low servant  is  assumed  by  the  in- 
jured man. 

In  Illinois  C.  R.  Co.  v.  Skaggs,  240 
U.  S.  66,  60  L.  ed.  528,  36  Sup.  Ct. 
Rep.  249,  upon  a  writ  of  error  to 
review  a  judgment  recovered  under 
the  Federal  Employers'  Liability 
Act,  it  was  argued  that  the  railroad 
company  could  not  be  negligent  to 
an  employee  whose  failure  of  duty 
and  neglect  produced  the  dangerous 
condition.  The  court  took  it  for 
granted  that  under  the  statute  re- 
covery by  an  employee  for  the  conse- 
quences of  actions  exclusively  his 
own  could  not  be  had.  In  qualifying 
the  assumption,  the  court  said  in 
effect  that  where  the  injury  to  the 


employee  does  not  result  in  whole  or 
in  part  from  the  negligence  of  any 
of  the  agents  or  employees  of  the 
employing  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  property  or  equip- 
ment, action  would  not  lie.  ''But/' 
continued  the  court,  ''on  the  other 
hand,  it  cannot  be  said  that  there 
can  be  no  recovery  simply  because 
the  injured  employee  participated  in 
the  act  which  caused  the  injury. 
The  inquiry  must  be  whether  there 
is  neglect  on  the  part  of  the  employ- 
ing carrier,  and,  if  the  injury  to  one 
employee  resulted  'in  whole  or  in 
part'  from  the  negligence  of  any  of 
its  other  employees,  it  is  liable  un- 
der the  express  terms  of  the  act. 
That  is,  the  statute  abolished  the 
fellow-servant  rule.  If  the  injury 
was  due  to  the  neglect  of  a  coem- 
ployee  in  the  performance  of  his 
duty,  that  neglect  must  be  attribu- 
ted to  the  employer ;  and,  if  the  in- 
jured employee  was  himself  guilty 
of  negligence  contributing  to  the  in- 
jury, the  statute  expressly  provides 
that  it  'shall  not  bar  a  recovery,  but 
the  damages  shaU  be  diminished  by 
the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such 
employee.'"  This  decision  we  be- 
lieve to  be  applicable  to  the  facts  in 
the  case  before  us.  Brown,  pursu- 
ing the  usual  practice  at  Yenno, 
may  have  participated  in  the  act  of 
failing  to  put  up  the  flag ;  but  Ables's 
failure  was,  in  large  part,  the  direct 
cause  of  the  damage.  Brown  relied 
upon  Abies,  and  in  reliance  upon 
him  went  on  to  perform  his  duty. 
By  the  express  terms  of  the  statute 
the  negligence  of  Abies  may  be  at- 
tributed to  the  carrier. 

We  find  no  error  in  the  record,  and 
affirm  the  judgment. 


ANNOTATION. 

of  servant  to  rely  upon  performance  by  another  of  the  dnty^  etfmBj 
incumbent  upon  himself,  of  compljring  with  the  '%liie  flag  role." 


The  present  annotation,  as  indicated 
by  the  title,  is  confined  to  cases  where 
there  was  a  duty  resting  upon  the  in- 


jured servant,  and  the  question  was 
whether  or  not  he  had  a  right  to  rely 
upon    another    servant's    compliance 
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with  a  "blue  flag  rule,"  This,  of 
course^  excludes  cases  where  the  sole 
duty  of  protection  lay  with  another 
servant,  and  the  question  is  raised 
as  to  the  injured  servant's  right  to 
rely  upon  a  performance  of  that  duty. 
A  case  illustrative  of  the  latter  class 
is  Smith  v.  Philadelphia,  B.  &  W.  R. 
Co.  (1909)  111  Md.  274,  73  Ath  818. 

The  phrase  "blue  flag  rule"  as  used 
herein  means  the  rule  requiring  rail- 
road employees,  when  engaged  in  re- 
pairing standing  trains  or  cars  which 
are  liable  to  be  moved  at  any  time,  to 
post  a  blue  flag  or  other  designated 
signal  as  a  protection  against  their  be- 
ing so  moved  while  being  repaired, 
without  notice  to  the  employee  work- 
ing thereon. 

The  decisions  in  the  few  cases  which 
have  passed  upon  the  question  wheth- 
er or  not  one  servant  may  rely  upon 
another  servant's  compliance  with  the 
''blue  flag  rule"  are  conflicting,  some 
courts  having  answered  the  query  in 
the  affirmative  and  others  having  ar- 
rived at  a  contrary  conclusion. 

The  reported  case  (San  Pedbo,  L.  A. 
&  S.  L.  R.  Co.  V.  Bbown,  ante,  865) 
XH  illustrative  of  those  permitting  one 
servant  to  rely  upon  the  performance 
of  the  duty  to  post  signal  flags,  it  hav- 
ing been  held  that  a  car  inspector  may 
delegate  to  a  fellow  inspector  the  duty 
of  posting  signals  to  protect  a  train 
while  they  are  working  about  it,  with- 
out making  the  latter  his  servant,  and 
that  in  so  relying  on  another  servant 
he  does  not  assume  the  risk  of  such 
other  servant's  negligence,  or  absolve 
the  railroad  company  from  liability 
for  his  negligence  in  not  posting  a 
blue  flag  as  required  by  a  rule  of  the 
company. 

This  decision  is  supported  in  prin- 
ciple by  the  case  of  Moore  v.  Wabash, 
St.  L.  &  P.  R.  Co.  (1885)  85  Mo.  588, 
wherein  it  was  held  that  a  car  repairer 
may  rely  upon  the  promise  of  his  fore- 
man, a  vice  principal,  to  set  out  the 
required  signal  flags  or  to  protect  him 
by  other  means  while  working  under 
a  car,  notwithstanding  a  rule  of  the 
company  requiring  servants  to  protect 
themselves  by  putting  out  red  flags 
while  repairing  cars.  At  the  time  this 
case  was  decided  the  fellow-servant 


rule  had  not  been  abrogated,  and  to 
allow  a  recovery  it  was  necessary,  as 
the  court  did,  to  find  that  the  foreman 
was,  under  the  circumstances,  a  vice 
principal. 

And  some  support  for  the  conclusion 
reached  in  the  Brown  Case  is  aflford- 
ed  by  Canon  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1897)  101  Iowa,  613,  70  N.  W.  613, 
2  Am.  Neg.  Rep.  131,  in  which  it  was 
held  that  a  car  repairer  was  not  guil- 
ty of  contributory  negligence  as  mat- 
ter of  law  in  not  complying  with  a  rule 
regarding  the  placing  of  a  red  flag  as 
notice  that  he  was  working  under  a 
train,  where  he  had  the  express  prom- 
ise of  the  yard  foreman  that  he  would 
protect  him  by  not  allowing  any  cars 
to  be  moved  on  that  track.  The  court 
said:  "It  is  said  that  plaintiff's  in- 
testate was  guilty  of  contributory  neg- 
ligence. This  claim  is  based  upon  a 
claimed  disobedience  of  a  rule,  and 
upon  what  is  said  to  have  been  a  waiv- 
er of  the  custom.  In  the  answer,  de- 
fendant pleads  that  for  the  protection 
of  car  inspectors  the  company  had 
promulgated  a  rule  providing  that  'a 
red  flag  by  day  and  a  red  light  by 
night,  placed  on  the  end  of  a  car,  de- 
note that  the  car  inspectors  are  at 
work  under  or  about  the  car  or  train. 
The  car  or  train  so  protected  must  not 
be  coupled  to  or  moved  until  the  red 
signal  is  removed  by  car  inspectors.' 
It  is  averred  that  Canon  knew  of  said 
rule,  and  did  not  obey  it,  and  that 
such  disobedience  resulted  in  his 
death.  Whatever  may  have  been  Can- 
on's duty,  under  other  circumstances, 
he  was  not,  in  law,  guilty  of  neg- 
ligence, under  the  facts  established; 
for  he  had  the  promise  of  the  yard 
foreman,  who  had  the  control  of  the 
movement  of  cars  in  the  yards,  that 
no  cars  would  be  sent  back  upon  the 
track  upon  which  stood  the  train 
which  he  was  inspecting.  There  is  no 
basis  for  the  claim  that  Canon,  in  con- 
senting to  the  removal  of  the  four 
cars,  must  be  presumed  to  have  known 
that  some  of  them  would  be  kicked 
back  again  on  that  track,  and  hence 
should  have  ceased  inspecting  until 
after  the  other  cars  had  been  returned. 
He  had  the  express  promise  of  the  man 
who  controlled  the  movement  of  cars 
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that  no  cars  would  be  sent  back  on 
that  track.  He  had  done  everything 
required  of  him  to  protect  himself 
from  danger  from  moving  cars,  by  tell- 
ing Applegate  that  he  was  not  through 
inspecting  the  train,  iand  that  he  must 
not  throw  any  cars  in  on  that  track. 
Having  Applegate's  promise  that  no 
cars  would  be  thrown  in  on  that  track, 
he  had  a  right  to  rely  thereon,  and  to 
pursue,  as  he  did,  his  work,  relying 
upon  Applegate  to  see  to  it  that  his 
safety  was  not  imperiled  by  cars  be- 
ing kicked  down  upon  the  track  while 
he  was  still  inspecting  the  train.  As 
a  matter  of  law,  it  cannot  be  said  that 
Canon  was  negligent." 

On  the  other  hand,  in  New  York, 
C.  &  St.  L.  R.  Co.  V.  Ropp  (1907)  76 
Ohio  St.  449,  11  L.R.A.(N.S.)  413,  81 
N.  E.  748,  where  the  rules  of  the  de- 
fendant railroad  company  required 
car  repairers  to  protect  themselves  by 
placing  blue  signals  at  both  ends  of 
the  car  or  train  on  which  they  were 
working,  and  obligated  them  "in  all 
cases  ...  to  see  for  themselves" 
that  such  signals  were  so  placed,  and 
the  plaintiff  expressly  contracted  to 
obey  these  rules,  it  was  held  that  he 
could  not  excuse  his  failure  to  comply 
therewith  by  showing  that  he  under- 
stood that  another  servant  who  was 
working  with  him  had  or  would  place 
the  flags  as  required,  and  that  his  fail- 
ure to  see  personally  to  the  posting  of 
the  flags  constituted  negligence  per  se. 
In  reaching  this  conclusion,  the  court 
among  other  things  said:  **He  [the 
plaintiff]  claims,  and  the  jury  was  so 
instructed  by  the  court,  that  because 
of  the  presence  of  a  superior,  Whalen, 
whose  duty  to  likewise  observe  the 
rules  is  undisputed,  and  because 
Whalen  had  directed  the  plaintiff 
where  to  work  and  what  to  do,  the 
plaintiff  is  entitled  to  recover,  if  he 
'proceeded  to  do  the  work  under  such 
conditions  and  circumstances  as  gave 
him  to  understand,  and  the  right  to 
understand,  in  face  of  the  rules  re- 
quiring him  to  place  a  blue  flag  at 
either  end  of  the  cars,  that  such  flags 
had  been  so  placed  by  Whalen.'  In 
other  words,  although  he  had  not  been 
told  by  Whalen  to  disregard  the  rule, 
and  although  he  had  not  looked  to  see 


if  the  signals  were  placed,  and  nothing 
had  been  said  on  the  subject,  he  had 
the  right,  when  called  by  Whalen  to 
come  and  help  him  on  the  repairs  on 
which  Whalen  was  working,  to  take 
it  for  granted  that  Whalen  had  done 
his  duty,  or  to  infer  from  Whalen's 
conduct  and  surrounding  circum- 
stances that  the  rule  was  suspended 
for  the  time  being.  This  theory  of  the 
case  does  not  seem  to  us  to  be  tenable. 
For  aught  that  appears,  the  rules  were 
equally  obligatory  on  both  W^halen  and 
the  plaintiff.  They  certainly  were 
binding  on  the  plaintiff,  and  the  vi- 
olation of  the  rules  by  Whalen,  wheth- 
er he  were  a  superior  or  not,  could 
not  release  the  plaintiff  from  his  con- 
tractual obligation,  which  was  made 
for  the  benefit  of  both  himself  and  his 
employer.  Nor  could  Whalen  either 
expressly  or  impliedly  suspend  the  op- 
eration of  any  rule  for  a  single  mo- 
ment. It  does  not  appear  in  the 
record,  and  is  not  to  be  presumed, 
that  he  had  any  authority  from  the 
company  to  make  contracts  or  enact 
rules  for  it;  and,  if  he  had  no  author- 
ity to  make  them,  he  had  no  authority 
to  break  them,  or  to  disregard,  abro-. 
gate,  suspend,  or  repeal  them.  Neither 
can  such  authoritj'^  be  implied  from 
the  fact  that  Whalen  had  authority  to 
direct  and  control  the  plaintiff  in  the 
performance  of  his  duties  as  a  car  re- 
pairer. His  authority  to  control  and 
direct  was  authority  to  control  and 
direct  within  the  limitations  of  the 
rules  prescribed  by  the  company  for 
the  government  of  all  employees.  The 
rules  required  that  car  inspectors 
should  'be  fully  conversant  .  .  . 
with  instructions  issued  by  the  super- 
intendent of  motive  power,'  and  that, 
*when  inspecting  and  repairing  cars 
that  should  not  be  moved,  they  must 
protect  themselves  bj'  placing  con- 
spicuously a  blue  signal,  ...  as 
provided  in  rule  36.'  Both  Whalen 
and  the  plaintiff,  therefore,  must  have 
known  that  rule  378  made  it  imper- 
ative to  put  out  the  signals  *in  all 
cases  when  doing  work  on  or  under 
cars  which  should  not  be  moved,* 
There  is  no  room  here  for  misunder- 
standing or  implication.  The  rule  is 
to  apply  in  all  cases,  and  therefore 
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neither  had  Whalen  th'e  right  to  waive 
the  rule  in  any  case,  nor  had  the 
plaintiff  any  right  to  infer  a  waiver 
of  it  in  any  case.  There  is  not  even 
room  for  an  argument  from  the  neces- 
sity of  the  case;  for  the  plaintiff  could 
have  obeyed  the  order  of  his  superior, 
and  still  have  protected  himself  from 
injury  by  obeying  the  rule.  He  chose 
lather  to  take  the  chances  in  the  per- 
formance of  a  little  task  which  prob- 
ably would  take  less  time  than  would 
be  consumed  in  putting  the  blue  flags 
at  each  end  of  the  cut  of  cars.  It  was 
a  plain  assumption  of  the  risk  by  the 
plaintiff,  in  the  sense  of  taking  the 
chances,  a  risk  which  he  had  express- 
ly agreed  with  his  employer  that  he 
would  not  take." 

And  in  Illinois  G.  R.  Co.  v.  Winslow 
(1894)  56  IlL  App.  462,  where  the 
rules  required  employees  inspecting 
or  repairing  cars  to  protect  themselves 
by  placing  blue  signals  on  both  ends 
of  the  car  or  train,  and  plaintiff,  a  car 
repairer,  placed  a  blue  flag  at  one 
end  of  the  train  on  whioh  he  was  work- 
ing and  relied  upon  an  inspector's 
statement  that  he  would  post  the 
other  end.  which,  however,  the  latter 
neglected  to  do,  and  the  plaintiff  was 
injured  by  the  moving  of  the  car  under 
which  he  was  working,  it  was  held 
that  the  injured  repairer  was  guilty  of 
contributory  negligence  in  relying  up-» 
on  the  inspector  to  protect  him,  and 
not  personally  seeing  that  the  flag 
was  put  up  on  the  other  end  of  the 
train  as  required  by  the  rule.  And  in 
connection  with  this  case  see  Brady  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1904) 
184  Mass.  225,  68  N.  E.  227,  the  deci- 
sion in  which  is  largely  to  the  same 
effect. 

So,  in  Johnson  v.  Chicago,  L.  &  W. 
R.  Co.  ri896)  11  Ohio  C.  C.  553,  5 
Ohio  C.  D.  290,  a  car  repairer  was  held 
guilty  of  contributory  negligence  in 
going  under  a  car  to  work  in  violation 
of  a  "blue  flag  rule,"  relying  upon  the 
promise  of  a  railroad  conductor  to 
protect  him,  the  conductor  not  being 
regarded  as  a  superior.  The  court 
argued  that  the  car  repairer  could 
not  set  aside  the  rules  of  the  companj"^ 
and  rely  upon  something  which  he 
himself  had  devised  and  substituted 


for  his  protection.  And  again  Pinck- 
ney  v.  Atlantic  Coast  Line  R.  Co. 
(1911)  89  S.  C.  525,  72  S.  E.  394,  on 
subsequent  appeal  in  (1912)  92  S.  C. 
528,  75  S.  E.  964,  is  authority  for  the 
proposition  that  a  car  repairer  cannot 
excuse  his  disregard  of  a  blue  flag 
rule  by  the  adoption  of  the  substitute 
of  telling  the  conductor  and  getting 
his  promise  to  protect  him,  at  least 
where  he  could  have  complied  with 
the  rule  by  reasonable  effort  on  his 
own  part. 

And  in  Abbitt  v.  Lake  Erie  &  W.  R. 
Co.  (1898)  150  Ind.  498,  50  N.  E.  729, 
4  Am.  Neg.  Rep.  478,  in  holding  that 
where  one  car  repairer  relies  upon 
another  to  protect  the  car  under  which 
he  is  working,  he  makes  such  other 
his  agent  so  that  the  latter's  neg- 
ligence  is  his  own,  the  court  said: 
"It  may,  however,  be  aiflrmed  as  a  cor- 
rect doctrine,  under  the  authorities, 
that  if  Abbitt  and  Lichtsin  were  as- 
sociated together  in  their  work  of  car 
inspection  at  the  time  of  the  accident, 
and  if  by  any  arrangement,  under- 
standing, or  agreement  between  them, 
either  express  or  implied,  it  became 
Lichtsin's  duty,  when  Abbitt  was  un- 
der the  car  upon  the  railroad  track  dur- 
ing the  inspection  or  work  performed 
by  them,  to  look  out  for  approaching 
trains  or  cars,  and  either  signal  them 
to  stop  or  warn  Abbitt  of  their  ap- 
proach, then,  in  this  respect,  and  to 
this  extent  at  least,  Lichtsin  might  be 
said  to  have  been  serving  the  former, 
and  under  such  circumstances  the  re- 
lation of  principal  and  agent  in  this 
regard  could  be  said  to  exist  between 
them;  and  if  Lichtsin  neglected  to 
discharge  the  duty  so  imposed  upon 
him,  and  thereby  contributed  to  the 
accident  in  question,  such  negligence, 
in  legal  contemplation,  would  be  the 
negligence  of  Abbitt,  and  justly  im- 
putable to  him.  Or,  in  other  words  if, 
under  the  circumstances,  at  the  time 
of  the  fatal  accident,  Abbitt  attempted 
or  undertook  to  exercise  the  care 
which  the  law  exacted  of  him  through 
the  agency  of  Lichtsin,  then  it  would 
be  incumbent  upon  the  plaintiff  in  this 
action  to  show,  at  the  time  of  the  ac- 
cident, freedom  from  contributory 
negligence  on  the  part  of  Lichtsin." 
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However,  two  judges,  in  dissenting, 
strongly  objected  to  the  application  of 
the  doctrine  of  imputed  negligence  in 
the  case  under  consideration. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Blay- 
lock  (1915)  117  Ark.  504,  176  S.  W. 
1170,  Ann.  Cas.  1917A,  563,  where  the 
rule  provided  that  "workmen  will  dis- 
play the  blue  signals  and  the  same 
workmen  remove  them,"  and  there 
were  different  interpretations  of  the 
rule,  some  workmen  maintaining  that 
it  was  the  duty  of  each  workman  when 
going  under  a  car  to  put  out  the  blue 
flag^  and  others  that  such  duty  fell 
upon  the  foreman,  it  was  held  that 
under  such  circumstances  the  ques- 
tions whether  a  car  repairer  was  guil- 
ty of  contributory  negligence  in  rely- 
ing upon  the  foreman  to  place  the 
signal,  and  whether  he  assumed  the 
risk  in  that  respect,  were  for  the  jury. 
This  conclusion,  in  the  opinion  of  the 
writer,  seemingly  leads  to  the  infer- 
ence that  the  car  repairer  would  have 
been  regarded  as  having  been  guilty 
of  contributory  negligence  or  of  hav- 
ing assumed  the  risk,  provided  the  rule 
required  each  workman  to  put  out  a 
signal  flag,  even  though  he  relied  up- 
on the  foreman  to  perform  the  duty 
for  him,  the  railroad  company  having 
contended  that  the  fact  that  he  relied 
on  the  foreman  to  protect  him  could 
make  no  difference.  In  other  words, 
the  decision  seems  to  import  that  if  it 
had  been  the  duty  of  the  car  repairer 
to  put  out  the  flag,  and  he  failed  to 
to  do  so,  he  was  guilty  of  contributory 
negligence,  regardless  of  whether  or 
not  he  relied  upon  the  foreman  to 
place  the  signal,  which  assumption  is 
but  another  way  of  saying  that  one 


servant  cannot'  rely  upon  another 
servant's  compliance  with  the  "blue 
flag  rule."  However,  this  conclusion 
may  not  be  justifiable,  in  which  case 
the  decision  affords  no  real  authority 
upon  the  question  whether  or  not  one 
servant,  in  going  under  or  between 
cars  to  work,  can  rely  upon  another 
employee  to  put  out  a  protecting  flag. 
-Another  closely  analogous  case  is 
Central  R.  &  Bkg.  Co.  v.  Kitchens 
(1889)  83  Ga.  88,  9  S.  E.  827.  Here 
the  rule  requiring  workmen  about  cars 
to  put  up  a  blue  flag  applied  alike  to 
all  persons,  and  it  was  held  no  excuse 
on  the  part  of  a  car  repairer  that 
another  servant  working  on  the  same 
cars  failed  to  obey  the  rule.  The  court 
in  the  headnotes  stated  the  rule  as 
follows:  "A  rule  of  a  railroad  com- 
pany applicable  alike  to  all  persons  of 
a  given  class  is  not  to  be  evaded  by 
i;he  failure  of  one  person  of  the  class 
to  observe  the  rule,  where  another  per- 
son of  the  same  class  is  injured  there- 
by." It  does  not  appear  certain,  how^ 
ever,  that  the  -injured  servant  relied 
upon  the  other  servant  to  put  up  the 
danger  signal. 

And  see  Roux  v.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  (1910)  127  La.  240,  53 
So.  550,  wherein  it  appears  that  the 
injured  car  repairer  told  his  coworker 
to  put  out  the  blue  flags,  but  in  which 
it  was  held,  without  any  reference  to 
the  specific  question  of  a  right  to  rely 
on  the  carrying  out  of  such  direction^ 
that  where  a  car  repairer  works  on  a 
car  without  putting  out  a  blue  flag  as 
directed  by  a  rule  of  the  railroad  com- 
pany, there  can  be  no  recovery  of 
damages  for  injuries  sustained  by 
him.  G.  J*  C* 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

HARVEY  MARQUIS  et  al.,  Plffs.  in  Err. 

lIlinoiH  Stt/jrcme  Court '^  Derrmher  17,   1919, 

(291  111.  121,  125  N.  E.  757.) 

Constitutional  law  —  abatement  of  nuisance. 

1.  Intoxicating  liquors  and  vehicles  used  to  transport  them  in  violation 
of  law  cannot  be  summarily  destroyed  without  notice  to  their  owners  as 
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{tVl    111,   Itl,   lio    A.    /;.    7  77.) 

for  abatement  of  a  nuisance  under  the  due  process  clauses  of  the  Con- 
stitution. 

iSee  note  on  this  question  beginning  on  page  888.] 


Trial  —  question  for  jury  —  weight  of 
evidence. 

2.  The  weight  of  the  evidence  is  a 
question  for  the  jury. 

LSee  16  R.  C.  L.  183.] 

Constitutional  law  —  discrimination 
in  favor  of  religious  society  — in- 
toxicating liquor. 

3.  Failure  to  extend  the  prohibition 
against  intoxicating  liquor  to  that  used 
for  sacramental  purposes  does  not  un- 
constitutionally give  a  preference  to 
any  religious  denomination,  although 
some  such  denominations  do  not  use 
intoxicating  liquor  for  such  purposes. 


—  criterion  as  to  constitutionality  — - 
wiiat  authorized. 

4.  The  question  of  constitutional 
power  depends  not  upon  what  was 
done  in  a  particular  case,  but  upon 
what  was  authorized  to  be  done. 

—  due  process  —  condemnation  with- 
out hearing. 

5.  A  provision  for  condemnation, 
without  notice  or  hearing,  of  property 
used  for  transportation  of  intoxicating 
liquor,  deprives  the  owner  of  his  prop- 
erty without  due  process  of  law« 

[See  6.  R.  C.  L.  450,  451.] 


(Duncan  and  Farmer,  JJ.,  dissent  in  part.) 


Errob  to  the  County  Court  for  McHenry  County  (Barnes,  J.)  to  review 
a  judgment  convicting  defendant  of  violation  of  the  Search  and  Seizure 
Act,  and  denying  petitions  for  delivery  to  petitioners  of  their  property. 
Affirmed  as  to  defendant  Marquis.    Reversed  as  to  petitioners. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  Remus  and  E.  V.  Or-  Moore  v.  American  Transp.  Co.  24 
vis,  for  plaintiffs  in  error:  How.  87,  16  L.  ed.  680;  State  v.  Stan- 


The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  search 
and  seizure  shall  not  be  violated;  and 
no  warrant  should  issue  without  prob- 
able cause,  supported  by  an  affidavit 
particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to 
be  seized. 

Myers  v.  People,  67  111.  503;  Lang- 
don  V.  People,  133  111.  382,  24  N.  E. 
874;  Gindrat  v.  People,  138  111.  103, 
27  N.  E.  1085;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  Am.  St.  Rep.  609,  47  N.  E.  302; 
J.  B.  Mullen  &  Co.  v.  Moseley,  13  Idaho, 
457,  12  L.R.A.(N.S.)  394,  121  Am.  St. 
Rep.  277,  90  Pac.  986,  13  Ann.  Cas.  450. 

The  truck  not  being  kept  or  used  for 
an  unlawful  purpose,  and  because  of 
its  great  value,  could  not  be  taken 
from  Siebold-Schaeffer  Company  or 
from  Bertha  Siemon  without  allowing 
to  them  the  right  of  trial  by  jury. 

Colon  V.  Lisk,  153  N.  Y.  188,  60  Am. 
St.  Rep.  609,  47  N.  E.  302;  J.  B.  Mullen 
&  Co.  V.  Moseley,  13  Idaho,  457,  12 
L.R.A.(N.S.)  394,  121  Am.  St.  Rep. 
277,  90  Pac.  986,  13  Ann.  Cas.  450; 
Sullivan  v.  Oneida,  61  111.  242. 

The  auto  truck  was  not  kept  or  used 
for  an  illegal  purpose  within  the  mean- 
ing of  the  Search  and  Seizure  Act. 


ley,  84  Me.  561,  24  Atl.  983;  Com.  v. 
Cotton,  138  Mass.  500;  Com.  v.  Patter- 
son, 138  Mass.  498;  First  Cong.  Church 
v.  Board  of  Review,  254  111.  220,  39 
L.R.A.(N.S.)  437,  98  N.  E.  275;  First 
Cong.  Church  v.  Holyoke,  158  Mass. 
475,  19  L.R.A.  587,  35  Am.  St.  Rep. 
508,  33  N.  E.  572 ;  Provident  Sav.  Life 
Assur.  Soc.  V.  Exchange  Bank,  61  C.  C. 
A.  310,  126  Fed.  360;  Harbaugh  v. 
People,  40  111.  294;  Grand  Lodge,  A. 
0.  U.  W.  V,  Belcham,  145  111.  308,  33 
N.  E.  886. 

Due  process  includes  notice  to  the 
party  interested. 

Scott  V.  McNeal,  154  U.  S.  84,  38 
L.  ed.  896,  14  Sup.  Ct.  Rep.  1108; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  People  ex  rel.  Witherbee  v. 
Essex  County,  70  N.  Y.  228;  Re  Rosser, 
41  C.  C.  A.  497,  101  Fed.  562;  Baldwin 
v.  Ely,  66  Wis.  171,  28  N.  W.  392; 
Creamer  v.  Marks,  64  Pa.  151 ;  Greene 
V.  James,  2  Curt.  C.  C.  187,  Fed.  Cas. 
No.  5,766;  Hibbard  v.  People,  4  Mich. 
125;  State  v.  Bobbins,  124  Ind.  308,  8 
L.R.A.  438;  24  N.  E.  978. 

A  statute  which  by  its  very  proce- 
dure condemns  before  it  hears  does 
not  give  due  process  of  law  or  any  jus- 
tice at  all,  but  simply  renders  judg- 
ment before  trial.  . 


876 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


Jensen  v.  Union  P.  R.  Co.  6  Utah, 
253,  4  L.R.A.  724,  21  Pac.  994;  San 
Mat^o  County  v.  Southern  P.  R.  Co,  8 
Sawy.  238,  13  Fed.  722;  Moredock  v. 
Kirby,  118  Fed.  IBO. 

The  court  had  no  authority  to  ad- 
judicate as  to  the  ownership  of  the 
truck. 

Sullivan  v.  Oneida,  61  111.  242. 

The  arrest  of  the  defendant,  Mar- 
quis, without  a  warrant,  was  illegal 
and  void  and  a  violation  of  the  Consti- 
tution. 

Owens  v.  Way,  141  Ga.  796,  L.R.A. 
1915E,  399,  82  S.  E.  132,  Ann.  Cas. 
1915C,  963;  People  v.  Marxhausen,  204 
Mich.  559,  3  A.L.R.  1505,  171  N.  W. 
557;  People  v.  Wilson,  204  Mich.  699, 
171  N.  W.  564;  People  v.  S^nkarek, 
204  Mich.  691,  171  N.  W.  563. 

No  warrant  could  issue  without 
probable  cause  for  search  and  seizure 
of  property  unless  supported  by  affi- 
davit particularly  describing  the  per- 
sons or  places  and  the  things  to  be 
seized. 

Langdon  v.  People,  133  111.  382,  24 
N.  E.  874;  Gindrat  v.  People,  138  111. 
103,  27  N.  E.  1085;  Myers  v.  People,  67 
111.  503;  Bobel  v.  People,  173  111.  19, 
64  Am.  St.  Rep.  64,  50  N.  E.  322. 

A  warrant  which  does  not  show 
upon  its  face  a  case  in  which  such 
warrant  may  issue  is  absolutely  void. 

Early  v.  People,  117  111.  App.  608; 
White  V.  Wagar,  185  111.  195,  50  L.R.A, 
60,  57  N.  E.  56. 

A  search  warrant  based  on  an  in- 
sufficient affidavit  to  show  the  purpose 
for  which  it  is  issued  and  all  of  the 
circumstances  is  absolutely  void  and 
may  be  attacked  by  certiorari. 

Fisher  v.  McGirr,  1  Gray,  1,  61  Am. 
Dec.  381;  Lippman  v.  People,  175  111. 
101,  51  N.  E.  872,  11  Am.  Crim.  Rep. 
356;  Com.  v.  Martin,  105  Mass.  178; 
State  V.  Spirituous  Liquors,  68  N.  H. 
47.  40  Atl.  398. 

T^ere  being  no  proof  that  this  was  a 
shipment  to  any  particular  point  in 
Illinois,  and  that  the  burden  would 
be  on  the  state,  the  state  had  no  right 
to  arrest  the  carrier  who  was  driving 
from  one  state  into  another. 

Moragne  v.  State,  200  Ala.  689, 
L.R.A.1918E,  948,  77  So.  322,  —  Ala. 
App.  — ,  78  So,  98;  Hannibal  &  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.  465,  24  L.  ed. 
527. 

Police  power  has  no  power  to  de- 
stroy commerce  and  the  carrier  him- 
self and  his  property. 

Missouri  P.  R.  Co.  v.  Kansas,  216 


U.  S.  262,  54  L.  ed.  472,  SO  Sup.  Ct. 
Rep.  330. 

The  constitutional  protection  against 
unreasonable  seizure  of  property 
would  go  for  naught  if  it  should  be 
conceded  that  an  arresting  officer  may 
arbitrarily  possess  himself  of  the  prop- 
erty of  a  third  person,  taken  frdm  the 
place  of  business  of  such  third  person 
without  a  search  warrant. 

Newberry  v.  Carpenter,  107  Mich. 
567,  31  L.R.A.  163,  61  Am.  St.  Rep.  346, 
65  N.  W.  530. 

Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  G.  W.  Middlekaalf,  George 
C.  Dixon,  Assistant  Attorneys  C^neral. 
Vincent  S.  Liinley,  and  Charles  T.  Al- 
len,  for  the  People: 

The  statute  of  the  state  of  Idaho 
making  it  unlawful  for  a  person  to 
have  intoxicating  liquor  in  his  posses- 
sion is  constitutional  and  within  the 
police  power  of  the  state. 

Crane  v.  Campbell,  245  U.  S.  307,  62 
L.  ed.  309,  38  Sup.  Ct.  Rep.  98. 

The  Constitution  does  not  prohibit 
all  search  and  seizures,  but  only  such 
as  are  unreasonable. 

Gindrat  v.  People,  138  111.  108,  27 
N.  E.  1085. 

Any  person  possessing  intoxicating 
liquor  is  liable  criminally  for  any  un- 
lawful disposition  made  by  agents, 
clerks,  or  servants  in  his  employ, 
whether  he  knew  they  had  made  such 
unlawful  disposition  of  said  liquor  or 
not. 

MuUinix  v.  People,  76  III.  211 ;  Noeck- 
er  v.  People,  91  111.  494;  People  v. 
Jones,  280  111.  259,  117  N.  E.  417. 

Unless  a  statute  violates  some  ex- 
press provision  of  the  Constitution,  it 
must  be  held  to  be  valid. 

1  Lewis's  Sutherland,  Stat.  Constr. 
§  85;  Dewey  v.  United  States,  178  U. 
S.  510,  44  L.  ed.  1170,  20  Sup.  Ct.  Rep. 
981 ;  McCully  v.  State,  102  Tenn.  509, 
46  L.R.A.  567,  53  S.  W.  134. 

Forfeiture  of  property  wrongfully 
used  is  within  the  power  of  the  legis- 
lature. 

White  Auto  Co.  v.  Collins,  136  Ark. 
81,  2  A.L.R.  1594,  206  S.  W.  748;  United 
States  V.  1  Buick  Roadster  Automobile. 
244  Fed.  961;  United  States  v.  2 
Horses,  2  Ben.  529,  Fed.  Cas.  No. 
16,578;  United  States  v.  Mincey,  5 
A.L.R.  211,  165  C.  C.  A.  575,  254  Fed. 
287;  United  States  v.  2  Bay  Mules,  36 
Fed.  84;  Dobbin's  Distillery  Co.  v. 
United  States,  96  U.  S.  395,  24  L.  ed. 
637;  Police  Comrs.  v.  Wagner,  93  Md. 
195,  52  L.R.A.  775,  86  Am.  St.  Rep.  423, 


PEOPLE  V. 

{iUl  Jll.    121,  1 

48  Atl.  455;  Gray  v.  Kimball,  42  Me. 
307;  Com.  v.  Certain  Intoxicating 
Liquors,  107  Mass.  400;  Skinner  v. 
Thomas,  171  N.  C.  98,  L.R.A.1916E, 
338,  87  S.  E.  976;  22  Cyc.  1681;  White 
Auto  Co.  V.  Collins,  136  Ark.  81,  2 
A.L.R.  1594,  206  S.  W.  748;  Moody  v. 
McKinney,  73  S.  C.  438,  58  S.  E.  543; 
Maples  V.  State,  —  Ala.  — ,  82  So.  183; 
State  V.  Hugrhes,  —  Ala.  — ,  82  So.  104; 
Glennon  v.  Britton,  155  111.  232,  40 
N.  E.  594;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  ed.  989; 
United  States  v.  7  Barrels  of  Distilled 
Oil,  6  Blatchf.  174,  Fed.  Cas.  No. 
16,253;  Boggs  v.  Com.  76  Va.  994; 
Glenn  v.  Winstead,  116  N.  C.  451,  21 
S.  E.  393;  Bartemeyer  v.  Iowa,  18  Wall. 
129,  21  L.  ed.  929;  Boyd  v.  United 
States,  116  U.  S.  .616,  29  L.  ed.  746,  6 
Sup.  Ct.  Rep.  524;  Bobel  v.  People,  173 
111.  19,  64  Am.  St.  Rep.  64,  50  N.  E. 
322;  Fuller  v.  People,  92  III.  182;  Soby 
V.  People,  134  111.  66,  25  N.  E.  109. 

The  right  to  trial  by  jury,  in  the 
class  of  cases  in  which  it  was  enjoyed 
before  the  adoption  of  the  Constitu- 
tion, is  preserved  inviolate  by  that  in- 
strument, but  in  all  other  cases  the 
legislature  may  provide  for  a  hearing 
or  trial  without  a  jury. 

Frost  V.  People,  193  111.  635,  86  Am. 
St.  Rep.  352,  61  N.  E.  1054,  15  Am. 
Crim.  Rep.  689 ;  Ross  v.  Irving,  14  111. 
171;  Commercial  Ins.  Co.  v.  Scammon, 
123  111.  601,  14  N.  E.  666;  Spring  Val- 
ley v.  Spring  Valley  Coal  Co.  173  111. 
497,  50  N.  E.  1067;  Mills  Novelty  Co. 
v.  King,  174  111.  App.  559. 

It  is  not  a  novelty  to  subject  prop- 
erty used  for  an  unlawful  purpose  to 
forfeiture. 

Maples  V.  State,  —  Ala.  — ,  82  So. 
183;  State  v.  Hughes,  —  Ala.  — ,  82 
So.  104;  White  Auto  Co.  v.  Collins, 
136  Ark.  81,  2  A.L.R.  1594,  206  S.  W. 
748;  Marasso  v.  Van  Pelt,  —  Fla.  — , 
81  So.  529;  Barbour  v.  State,  146  Ga. 
G67,  2  A.L.R.  1095,  92  S.  E.  70;  Schmitt 
V.  F.  W.  Cook  Brewing  Co.  —  Ind.  — , 
3  A.L.R.  270,  120  N.  E.  19;  State  v. 
Taggart,  —  Iowa,  — ,  172  N.  W.  299; 
State  V.  McManus,  65  Kan.  720,  70  Pac. 
700;  Gray  v.  Kimball,  42  Me.  299. 

Donn,  Ch.  J,,  delivered  the  opin- 
ion of  the  court: 

Harvey  Marquis  left  Kenosha. 
Wisconsin,  in  the  afternoon  of  Au- 
gust 26,  1919,  for  Chicago,  driving 
an  auto  truck  loaded  with  eleven 
barrels  of  bottled  beer. .  He  was  ad- 
vised not  to  go  through  Lake  county 
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for  fear  of  being  arrested,  but  to  go 
through  McHenry  county,  and  it 
would  be  all  right.  Accordingly  he 
chose  a  road  through  McHenry 
county,  and  while  in  that  county  aft- 
er dark,  having  no  lightis,  he  drove 
off  the  road  into  a  farmyard  IQO  or 
200  feet  from  the  road,  stopped  and 
went  to  sle^  on  the  truck.  Soon 
after  he  was  awakened  by  a  deputy 
sheriff,  arrested  and  taken  to  Wood- 
stock, the  county  seat,  and  placed 
in  jail,  the  deputy  sheriff  putting 
the  truck  and  its  load  under  the  care 
of  a  guard,  who  watched  them  until 
.they  were  taken  possession  of  by 
the  sheriff.  The  next  day  the  state's 
attorney  filed  an  information  in  the 
county  court  against  Marquis  for 
violating  the  Search  and  Seizure 
Act.  On  September  5th  an  amended 
information  was  filed  charging  the 
defendant  with  the  transportation  of 
intoxicating  liquor  over  public  high- 
ways, contrary  to  law,  and  after  a 
trial,  upon  his  plea  of  not  guilty,  he 
was  convicted  and  sentenced  to  pay 
a  fine  of  $50  and  costs.  On  August 
27, 1919,  the  state's  attorney  filed  his 
complaint  under  oath,  stating  that 
he  had  reasonable  cause  to  believe 
that  intoxicating  liquor  was  being 
transported  in  prohibition  territory 
in  a  certain  auto  truck  by  H.  Mar- 
quis and  others  named,  and  praying 
for  a  search  warrant.  The  county 
judge  issued  a  search  warrant  bear- 
ing the  date  of  the  previous  day. 
The  warrant  was  returned  by  the 
sheriff  showing  that  he  had  seized 
eight  and  one  half  barrels  of  bot- 
tles containing  beer  and  one  Dia- 
mond-T  truck  bearing  Illinois 
license  No.-  358,408,  and  that  he 
had  arrested  and  held  in  custody 
H.  Marquis,  the  driver  of  the  truck 
on  which  the  intoxicating  liquor  was 
being  transported.  September  5th 
an  amended  complaint  was  filed, 
which  differed  from  the  other  only 
in  stating  that  the  intoxicating  liq- 
uor was  being  unlawfully  transport- 
ed, and  that  the  auto  truck  was  in 
the  town  of  Burton,  in  McHenry 
county,  instead  of  in  McHenry  coun- 
ty. What  is  called  an  amended 
search  warrant  was  issued  conform- 
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ing  to  the  amended  complaints.  On 
the  same  day  Bertha  Siemon  and  the 
Siebold-Schaeffer  Company,  each 
claiming  to  be  the  owner  of  the  auto 
truck,  filed  petitions  praying  for  the 
delivery  of  the  auto  truck  to  the  re- 
spective petitioners,  and  Robert  A. 
Grace,  claiming  to  be  the  owner  of 
the  beer,  prayed  for  its  delivery  to 
him.  The  petitions  were  summarily 
heard  by  the  court,  which  found  that 
the  truck  was  being  used  as  a  vehicle 
to  transport  illegaUy  over  the  public 
highways  in  prohibition  territory 
beer  containing  more  than  i  of 
1  per  cent  by  volume  of  alcohol; 
that  the  barrels  containing  the  beer 
were  not  labeled  or  marked  on  the 
outside  cover  so  as  to  plainly  show 
the  true  name  and  address  of  the 
consignor  and  consignee,  or  the 
kind  and  quantity  of  liquor  con- 
tained, or  the  purpose  for  which 
said  liquor  was  to  be  used  by  the 
consignee,  or  the  place  where  such 
liquor  was  to  be  used  by  the  con- 
signee; that  the  beer,  at  the  time 
of  its  seizure,  was  in  the  truck  and 
was  being  illegally  transported  over 
the  highways  of  McHenry  county  in 
prohibition  territory,  contrary  to 
the  provisions  of  the  Search  and 
Seizure  Law  of  the  state,  and  said 
beer  and  truck  were  at  the  time  in 
the  possession  of  Harvey  Marquis, 
the  defendant  who  was  then  driving 
the  truck.  The  judgment  of  the 
court  was  that  the  auto  truck  and 
the  beer  be  adjudged  forfeited  in  ac- 
cordance with  the  provisions  of  the 
Search  and  Seizure  Law,  and  it  was 
ordered  that  the  sheriff  proceed 
forthwith  to  destroy  them  by  taking 
them  to  a  suitable  place  within  2 
miles  of  the  courthouse,  thoroughly 
saturating  them  with  oil  of  a  highly 
inflammable  character,  and  publicly 
burning  and  destroying  them  be- 
tween the  hours  of  10  o'clock  in  the 
morning  and  3  o'clock  in  the  after- 
noon, within  five  days  of  the  date  of 
the  judgment.  The  defendant  Mar- 
quis, and  the  petitioners  have  sued 
out  a  writ  of  error  to  reverse  the 
judgment  of  the  county  court. 

It  is  contended  that  the  evidence 
was  insufficient  to  prove  Marquis 


guilty  beyond  a  reasonable  doubt, 
because  he  had  no  knowledge  of  the 
contents  of  the  barrels  other  than 
fchat  indicated  by  the  labels,  which 
stated  that  the  contents  were  non- 
intoxicating.  He  had  driven  the 
truck  from  Chicago  to  Kenosha  with 
a  load  of  store  fixtures  and  house- 
hold furniture,  with  directions  from 
his  employer  to  try  to  get  a  return 
load.  While  he  was  trying  to  get 
a  load  to  haul  back  to  Chicago,  he 
met  Grace  about  two  blocks  from 
the  Blatz  brewery,  who  wanted  him 
to  take  a  load  of  barrels,  which  were 
labeled  nonintoxicating,  to  Chicago. 
The  barrels  were  labeled,  ''Blatz 
private  stock ;  nonintoxicating." 
Grace  had  the  truck  taken  to  the 
brewery  and  loaded  and  brought 
back  to  Marquis.  The  barrels  were 
not  consigned  to  anyone.  There  was 
no  agreement  about  the  price  for 
their  transportation.  Marquis  was 
to  take  them  to  the  ofllce  of  his  em- 
ployer in  Chicago,  and  Grace  was  to 
call  at  the  ofiice  and  tell  where  they 
were  to  be  taken.  Marquis  was  told 
not  to  go  through  Lake  county  on 
account  of  the  Zion  Oity  authorities, 
but  to  go  around  through  McHenry. 
The  weight  of  the 
evidence  is  a  ques-  jTr  ji^^"****" 

tion   for   the   jury,  T.'ilfeVce.' 
and  it  is   not  sur- 
prising that  they  should  have  be- 
lieved that  the  defendant  was  seek- 
ing to  evade  the  law. 

Various  objections  are  urged 
against  the  constitutionality  of  the 
Search  and  Seizure  Act,  on  which 
the  prosecution  is  based.  Laws  1919, 
p.  930.  It  is  argued  with  apparent 
earnestness  that  the  statute  violates 
that  part  of  §  3  of  article  2  of  the 
Constitution  which  prohibits  the 
giving  of  any  preference  to  any  reli- 
gious denomination  or  mode  of  wor- 
ship because  its  prohibition  does  not 
extend  to  intoxicating  liquors  for 
sacramental  purposes.  It  is  said  that 
some  religious  organizations  use 
wine  for  such  purposes  and  others 
do  not,  and  that  therefore  the  act 
gives  a  preference  to  those  using 
wine  and  grants  them  a  special 
privilege  or  immunity.     The  same 
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argument  would  apply  to  the  intox- 
icating liquor  used  for  medicinal, 
chemical,  mechanical,  and  manufac- 
turing purposes,  all  of  which  are 
recognized  as  legitimate  uses  of  in- 
toxicating liquors.  These,  as  well  as 
sacramental  uses,  are  expressly 
exempted  from  the  prohibition  of 
the  act  in  question  and  are  left  to  be 
controlled  by  such  other  restrictions 
and  regulations  as  are  or  may  be 
provided  by  the  laws  of  the  state  or 
the  United  States.  The  man- 
ufacture, transportation,  and  sale  of 
intoxicating  liquor  for  sacramental 
purposes  are  in  no  way  interfered 
with  by  the  act,  but  are  free  to  all 
persons  and  all  religious  denomina- 
tions to  the  same  extent  as  before 
the  passage  of  the  act.    The  right 

to  use  intoxicating 

tew!^i7erim'^  Hquors  for  such  pur- 
iMtion  In  tmiroT  poses  exists  in  all. 

of  re1iirtoii«  Tx     •  A.  •I 

«o«ietT—  It  IS  not  a  special 

lujSJi?***'''         privilege    in    those 

exercising  the  right 
because  others  who  also  have  the 
right  do  not  exercise  it. 

The  most  serious  objection  to  the 
judgment  questions  the  court's  au- 
thority to  order  the  destruction  of 
the  property.  Marquis,  who  was 
transporting  the  beer,  was  not  the 
owner  of  either  the  truck  or  the 
beer.  He  was  a  driver  in  the  employ 
of  the  owner  of  the  truck,  the  Sie- 
bold-Schaeffer  Company,  a  corpora- 
tion engaged  in  the  business  of 
teaming  and  hauling.  There  is  no 
evidence  that  the  corporation  had 
any  notice  of  the  character  of  the 
load  which  Marquis  was  hauling  and 
which  he  had  procured  independent- 
ly in  Kenosha,  or  that  it  was  a  par- 
ticipant in  the  violation  of  the  law. 
Bertha  Siemon  was  the  owner,  of  a 
chattel  mortgage  for  $600  on  the 
truck.  It  was  not  legally  acknowl- 
edged and  had  not  been  recorded, 
but  the  evidence  shows  that  it  was 
given  for  a  valid  debt,  and  that  it 
was  valid  between  the  parties.  She 
was  not  shown  to  have  had  any 
knowledge  of  the  unlawful  use  of 
the  automobile.  Grace,  the  other 
plaintiff  in  error,  was  the  owner  of 
the  beer.    He  caused  it  to  be  loaded 
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and  shipped  to  Chicago.  Under  the 
Search  and  Seizure  Act  all  territory 
in  Illinois  was  prohibition  territory 
by  virtue  of  the  act  of  Congress 
called  the  War  Prohibition  Law 
(Act  Nov.  21,  1918,  chap.  212,  40 
Stat,  at  L.  1045).  No  question  was 
made  about  the  operation  of  this 
law,  and  the  transportation  of  the 
beer  upon  any  highway  in  Illinois 
to  Chicago  was  a  violation  of  the 
Search  and  Seizure  Act,  in  which 
Grace  participated. 

Under  §  16  of  the  Search  and 
Seizure  Act  all  intoxicating  liquor 
manufactured,  kept  for  sale,  used, 
disposed  of,  or  transported  within 
prohibition  territory  in  violation  of 
any  law  of  this  state,  with  all  ves- 
sels containing  the  same,  and  all 
implements,  furniture,  and  vehicles 
kept  or  used  for  any  such  purposes, 
are  declared  to  be  common  nuisances 
and  subject  to  seizure,  confiscation, 
and  destruction  in  the  manner  pro- 
vided by  the  act.  This  section  and 
§  17  provide  for  the  issuing  of  a 
search  warrant  upon  complaint  in 
writing  verified  by  affidavit,  and  for 
its  execution  by  the  search  of  the 
place  described  in  the  warrant  and 
the  seizure  of  all  intoxicating  liquor 
there  found,  all  vessels  containing 
the  same,  and  all  implements,  fur- 
niture, and  vehicles  kept  or  used  for 
the  purpose  of  violating  or  with 
which  to  violate  any  law  of  the  state. 
The  warrant  further  requires  the 
arrest  of  any  and  all  persons  in 
whose  possession  the  articles  seized 
are  found,  and  the  bringing  of  them, 
together  with  the  article  seized,  be- 
fore the  officer  issuing  the  warrant 
or  some  other  judge  or  justice  of 
the  peace  having  cognizance  of  the 
case.  Section  17  provides  that  any 
claimant  shall  be  entitled  to  have  his 
right  of  property  in  such  liquor  and 
other  property  tried  in  a  summary 
manner  before  the  judge  to  whom 
the  search  warrant  may  have  been 
returned,  but  does  not  require  any 
notice  to  be  given.  Section  18  pro- 
vides that  no  intoxicating  liquor  or 
other  property  seized  under  the  act 
shall  be  taken  from  the  custody  of 
the  officer  by  writ  of  replevin  or 
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other  process,  while  any  proceeding 
provided  for  in  the  act  is  pending, 
and  that  a  final  judgment  of  for- 
feiture of  such  intoxicating  liquor  or 
property  shall  be  a  bar  to  all  suits 
for  the  recovery  of  the  same  or  the 
value  thereof,  or  for  any  damages 
arising  by  reason  of  the  seizing  or 
detention  thereof.  Section  19  re- 
quires the  officer  serving  the  search 
warrant  to  make  and  file  an  informa- 
tion against  any  person  arrested, 
charging  the  violation  of  any  of  the 
provisions  of  any  statute  or  munic- 
ipal ordinance  which  may  appear  to 
have  been  committed  by  such  per- 
son, and  provides  that  the  trial  shall 
take  place  as  speedily  as  possible  and 
shall  have  preference  over  other 
cases.  As  soon  as  such  complaint  is 
disposed  of,  if  it  shall  appear  that 
the  intoxicating  liquor  was  manufac- 
tured, kept  for  sale,  used,  disposed 
of,  or  transported  in  violation  of  any 
of  the  provisions  of  any  statute  or 
municipal  ordinance,  the  same,  with 
the  vessels,  implements,  furniture, 
and. vehicles  seized  therewith,  shall 
be  adjudged  forfeited  and  ordered 
iforthwith  destroyed  in  the  manner 
the  court  may  direct. 

The  act  contains  no  provision  for 
giving  notice  to  any  person  except 
the  person  in  whose  possession  the 
intoxicating  liquor  and  vessels  con- 
taining it,  and  all  implements,  fur- 
niture, and  vehicles  kept  or  used  for 
the  purpose  of  violating  or  with 
which  to  violate  any  law  of  this 
state,  are  found.  Upon  conviction 
of  the  person  in  possession  it  re- 
quires all  such  intoxicating  liquor 
and  other  property  to  be  forthwith 
destroyed.  If  the  defendant  is  not 
the  owner  of  the  property  seized,  no 
provision  is  made  for  notice  to  the 
owner  or  any  person  interested  oth- 
er than  the  defendant,  but  the  prop- 
erty :seized  may  be  adjudged  forfeit- 
ed and  ordered  destroyed  forthwith, 
without  any  reference  to  the  interest 
of  such  owner  or  other  person  in- 
terested. The  property  cannot  be 
replevied  or  taken  from  the  custody 
of  the  officer  by  any  process,  and 
the  final  judgment  is  declared  a  bar 
to  all  suits  for  the  recovery  of  the 


property  or  its  value  or  for  any  dam- 
ages arising  by  reason  of  its  seizure 
or  detention,  though  if  any  claimant 
appears  he  may  have  his  right  of 
property  tried  in  a  summary  man- 
ner. 

Is  it  within  the  constitutional 
power  of  the  legislature  thus  to  au- 
thorize the  destruction  of  property, 
without  notice  to  the  owner?  It  is 
true  that  in  this  case  the  plaintiffs 
in  error  did  have  knowledge  of 
the  proceeding,  appeared,  and  had  a 
summary  hearing  of  their  claim  of 
property,    but    the 

question     of     COnsti-    T^nntUn^iln^tUy 

tutional  power  does  rn\hSri.ed. 
not  depend  upon 
what  was  done  in  the  particular  case, 
but  upon. what  the  statute  author- 
ized to  be  done.  Due  process  of  law 
in  the  regular  course  of  judicial  pro- 
ceedings requires  notice  to  the  de- 
fendant before  he  or  his  property 
can  be  condemned,  as  a  matter  of 
right,  and  not  of  favor,  and  a  law 
which  purports  to  authorize  con- 
demnation without  notice  confers  no 
authority  and  is  no  justification  for 
a  judgment  against  him,  even 
though,  as  a  matter  of  fact,  it  may 
happen  that  he  had  knowledge  of 
the  proceeding.  In  Security  Trust  & 
S.  V.  Co.  V.  Lexington,  203  U.  S.  323, 
51  L.  ed.  204,  27  Sup.  Ct.  Rep.  87, 
the  court  said :  "If  the  statute  did 
not  provide  for  a  notice  in  any  form, 
it  is  not  material  that  as  a  matter 
of  grace  or  favor  notice  may  have 
been  given  of  the  proposed  assess- 
ment. It  is  not  what  notice,  uncalled 
for  by  the  statute,  the  taxpayer  may 
have  received  in  a  particular  case 
that  is  material,  but  the  question  is 
whether  any  notice  is  provided  for 
by  the  statute.  Stuart  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289." 

In  the  case  cited  a  statute  pur- 
ported to  authorize  an  assessment 
upon  the  lands  benefited  of  the  costs 
of  a  local  improvement,  but  did  not 
provide  for  notice  to  the  owner. 
The  court  said:  "It  is  not  enough 
that  the  owners  may  by  chance  have 
notice,  or  that  they  may  as  a  matter 
of  favor  have  a  hearing.  The  law 
must  require  notice  to  them,  and 
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give  them  the  right  to  a  hearing  and 
an  opportunity  to  be  heard.  .  .  . 
The  constitutional  validity  of  law  is 
to  be  tested,  not  by  what  has  been 
:done  under  it,  but  by  what  may  by 
its  authority  be  done." 

The  doctrine  thus  announced  has 
been  followed  in  many  other  cases. 
CJoe  V.  Armour  Fertilizer  Works,  237 
U.  S.  413,  59  L.  ed.  1027,  35  Sup.  Ct. 
Rep.  625;  Central  of  Georgia  R.  Co. 
V.  Wright,  207  U.  S.  127,  52  L.  ed. 
134,  28  Sup.  Ct.  Rep.  47,  12  Ann. 
Gas.  468 ;  Roller  v.  Holly,  176  U.  S. 
398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep. 
410. 

A  summary  hearing,  of  which  no 
notice  is  required  to  be  given  to  a 

-doe  proo..«-  person  whose  rights 
«<iiidemiiation  are  affected,  and  a 
^  itHout  he«riu«:.  judgment  upon  such 

hearing,  do  not  constitute  due 
proc^  of  law.  Such  a  judgment 
is  not  binding  upon  the  party 
against  whom  it  is  rendered  and 
confers  no  rights  against  him  or 
his  property.  The  judgment  of 
the  court  provided  for  by  the 
Search  and  Seizure  Act,  ordering 
the  forfeiture  and  destruction  of 
the  intoxicating  liquor  and  of  all 
the  property  seized  with  it,  was 
ineffectual  as  a  judicial  condemna- 
tion of  the  property  of  the  plaintiffs 
in  error  Siemon,  the  Siebold-Schaeflf- 
er  Company,  and  Grace.  The  ques- 
tion presented  is  therefore  the  same 
as  if  the  statute,  instead  of  requir- 
ing the  property  to  be  brought  be- 
fore the  judge,  had  authorized  its 
destruction  by  the  officer  seizing  it, 
if  it  were  employed  in  violating  the 
law.  Could  the  legislature  author- 
ize the  destruction  of  the  property 
without  a  judicial  proceeding  ? 

There  are  cases  in  which  the  sum- 
mary abatement  of  nuisances  by  ex- 
ecutive officers  without  a  judicial 
condemnation,  and  the  destruction 
^mtrment  of     of  articles  usod   in 

m  11114111100.  11      .  .     . 

their  mamtenance, 
may  be  authorized 
by  the  legislature.  "Where  the  con- 
dition of  a  thing  is  such  that  it  is 
imminently  dangerous  to  the  safety 
or  offensive  to  the  morals  of  the 
community,  and  is  incapable  of  being 

8  A.L.R.— 56. 
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put  to  any  lawful  use  by  the  owner, 
it  may  be  treated  as  a  nuisance  per 
se.  Actual  physical  destruction  is 
in  such  eases  not  only  legitimate, 
but  sometimes  the  only  legitimate 
course  to  be  pursued.  Rotten  or  de- 
cayed food  or  meat,  infected  bedding 
or  clothing,  mad  dogs,  animals  af- 
fected with  contagious  diseases,  ob- 
scene publications,  counterfeit  coin, 
and  imminently  dangerous  struc- 
tures are  the  most  conspicuous  in- 
stances of  nuisances  per  se." 
Freund,  Pol.  Power,  §  620. 

Cases  of  this  character  in  which 
the  power  of  summary  abatement 
was  sustained  are  North  American 
Cold  Storage  Co.  v.  Chicago,  211  U. 
S.  306,  53  L.  ed.  195,  29  Sup.  Ct.  Rep. 
101,  16  Ann.  Cas.  276;  Miller  v. 
Horton,  152  Mass.  540,  10  L.R.A. 
116,  23  Am.  St.  Rep."  850,  26  N.  E. 
100 ;  New  Orleans  v.  Charouleau,  121 
La.  890,  18  L.R.A.(N.S.)  368,  126 
Am.  St.  Rep.  332, 46  So.  911, 15  Ann. 
Cas.  46;  Durand  v.  Dyson,  271  111. 
382,  111  N.  E.  143,  Ann.  Cas.  1917D, 
84;  Sings  v.  Joliet,  237  111.  300,  22 
L.R.A.  (N.S.)  1128,  127  Am.  St.  Rep. 
323,  86  N.  E.  663 ;  Frost  v.  People, 
193  111.  635,  86  Am.  St.  Rep.  352,  61 
N.  E.  1054,  15  Am.  Crim.  Rep.  689; 
and  King  v.  Davenport,  98  111.  305, 
38  Am.  Rep.  89.  The  right  of  abate- 
ment in  such  cases  is  limited  to 
nuisances  per  se,  or  to  cases  of  im- 
minent danger  to  the  public  health 
or  safety,  or  to  articles  dangerous 
to  the  public  welfare  the  possession 
of  which  is  prohibited  by  law,  and 
the  abatement  must  be  limited  to 
the  necessity  of  the  case  and  no 
wanton  or  unnecessary  destruction 
must  be  occasioned.  "The  power  oi 
summary  abatement  does  not  extend 
to  property  in  itself  harmless  and 
which  may  be  lawfully  used,  but 
which  is  actually  put  to  unlawful 
use  or  is  otherwise  kept  in  a  condi- 
tion contrary  to  law.  .  .  .  The 
unlawful  use  may,  however,  be  pun- 
ished, and  the  punishment  may  in- 
clude a  forfeiture  of  the  property 
used  to  commit  the  unlawful  act. 
.  .  .  Such  forfeiture  is  not  an  ex- 
ercise of  the  police  power,  but  of  the 
judicial  power;  i.  e.,  the  taking  of 
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the  property  does  not  directly  sub- 
serve the  public  welfare,  but  is  in- 
tended as  punishment  for  an  unlaw- 
ful act.  Hence  forfeiture  requires 
judicial  proceedings,  either  person- 
al notice  to  the  owner  or  at  least  a 
proceeding  in  rem,  with  notice  by 
publication."  Freund,  Pol.  Power, 
•   §§  526,  526. 

In  Darst  v.  People,  51  111.  286,  2 
Am.  Rep.  301,  it  was  held  that  an 
ordinance  declaring  all  intoxicating 
hquors  kept  in  the  town  for  the  pur- 
pose of  being  sold  or  given  away  as 
a  beverage,  to  be  drunk  in  the  town, 
a  nuisance,  and  directing  the  police 
officers  to  abate  the  nuisance  by  re- 
moving the  liquor  beyond  the  town 
limits,  did  not  authorize  the  officers 
to  seize  and  carry  away  intoxicating 
liquors  without  first  having  the 
question  of  violation  of  the  ordinance 
judicially  determined. 

In  Baldwin  v.  Smith,  82  HI.  162, 
a  municipal  ordinance  provided  that 
upon  the  revocation  of  a  dramshop 
license  the  town  constable  should  im- 
mediately close  up  the  grocery  of  the 
licensee,  but  the  licensee  recovered 
a  judgment  against  the  constable 
and  others  for  taking  possession  of 
his  grocery,  which  was  affirmed,  the 
court  saying  that  the  saloon  must 
be  adjudged  a  nuisance  before  it 
could  be  abated.  There  must  first 
be  legal  proceedings. 

In  Hey  Sing  leek  v.  Anderson,  57 
Cal.  251,  40  Am.  Rep.  115,  an  owner 
of  boats  and  nets  lent  them  to  a 
Chinese  fisherman,  who  used  them 
in  violation  of  a  statute  (Penal 
Code,  §  636)  which  provided  that  all 
nets,  seines,  fishing  tackle,  boats,  or 
other  implements  used  in  catching 
or  taking  fish  in  violation  of  the 
statute  should  be  forfeited,  or 
might  be  seized  by  a  peace  officer 
of  the  county  and  destroyed  or  sold 
at  public  auction,  upon  notice  posted 
in  the  county  for  five  days.  The 
court  said:  ''But  the  statute  un- 
der consideration  contained  no  pro- 
visions whatever  for  determining 
whether  the  property  was  liable  to 
condemnation  for  the  foif eiture  de- 
nounced against  it  for  the  criminal 
acts  of  those  who  had  it  in  their 


possession.  It  merely  authorized  a 
peace  officer  to  seize  the  property 
without  warrant  or  process,  to  con- 
demn it  without  proof,  or  the  ob- 
servance of  any  judicial  forms,  and 
to  destroy  it  without  notice  of  any 
kind,  or  sell  it  upon  notice  posted 
anywhere  in  the  county  for  five  days. 
Such  an  enactment  cannot  be  har- 
monized with  those  constitutional 
guaranties  which  are  supposed  to 
secure  everyone  within  the  state  in 
his  rights  of  liberty  and  property." 

In  State  v.  Bobbins,  124  Ind.  308, 
8  L.R.A.  438, 24  N.  E.  978,  it  is  said: 
''Unless,  therefore  articles  seized  are 
of  such  a  character  that  the  law  will 
not  recognize  them  as  property,  en- 
titled as  such  to  its  protection,  un- 
der any  circumstances,  they  cannot 
be  summarily  destroyed  without  af- 
fording the  owner  an  opportunity 
to  be  heard  upon  the  subject  of  their 
unlawful  use,  and  to  show  whether 
or  not  the  articles  are  intrinsically 
useful  or  valuable  for  any  other 
purpose  than  gambling,  or  whether 
their  only  recognized  value  and  cus- 
tomary use  are  as  implements  for 
gambling.'' 

The  case  of  Edson  v.  Crangle,  62 
Ohio  St.  49,  56  N.  E.  647,  was  an 
action  against  an  officer  for  the  pos- 
session of  nets  used  in  fishing.  The 
court  held  the  statute  authorizing 
the  confiscation  of  the  property  by 
the  officers  to  be  unconstitutional, 
saying :  "While  the  seizure  may  be 
made  in  the  first  instance  by  an 
officer  of  the  law  doing  no  unneces- 
sary damage,  the  confiscation  must 
be  made  by  the  judgment  of  a  court 
having  jurisdiction  of  the  subject- 
matter.  This  section  gives  the 
right  of  confiscation,  but  fails  to 
provide  a  legal  proceeding  by  which 
the  confiscation  may  be  adjudged, 
and,  there  being  no  other  statute 
providing  a  proceeding  in  such 
cases,  it  attempts  to  take  and  sell 
private  property  and  place  the  pro- 
ceeds in  the  public  treasury  with- 
out any  process  of  law.  .  .  . 
Proper  legal  proceedings  are  always 
necessary  to  adjudge  a  forfeiture  or 
confiscation,  and  to  permit  officers 
or  private  persons  to  seize,  sell,  or 
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appropriate  private  property  with- 
out legal  proceedings,  under  a  claim 
of  confiscation,  would  be  ^nconsist- 
€nt  with  the  principles  of  constitu- 
tional government,  and  would  soon 
lead  to  fraud,  corruption,  oppres- 
sion, and  extortion." 

A  statute  of  the  state  of  Nebras- 
ka (Comp.  Stat.  1903,  chap.  31,  art. 
3,  §  3)  provided  that  all  guns,  am- 
munition, dogs,  blinds,  decoys,  and 
fishing  tackle  in  actual  use  by  any 
person  while  hunting  or  fishing 
without  the  license  required  by  the 
act  should  be  forfeited  to  the  state, 
and  made  it  the  duty  of  every  of- 
ficer charged  with  the  enforcement 
of  the  act  to  seize,  sell,  or  dispose  of 
the  same  in  the  manner  provided  for 
the  sale  or  disposition  of  property 
on  execution  and  to  pay  over  the 
proceeds  thereof  to  the  county 
treasurer  for  use  of  the  school  fund. 
Three  persons  were  hunting  in  vio- 
lation of  the  game  law,  using  shot- 
sruns  belonging  to  one  of  the  hunt- 
ers. A  deputy  game  warden  seized 
the  guns,  and  the  owner  brought  an 
action  of  replevin  for  them  and  re- 
covered a  judgment,  which  the  su- 
preme court  affirmed  in  McConnell 
V.  McKillip,  71  Neb.  712,  65  L.R.A. 
610,  115  Am.  St.  Rep.  614,  99  N. 
W.  505,  8  Ann.  Cas.  898.  The  court 
said:  "The  legislature  has  not  de- 
clared a  gun  to  be  a  public  nuisance 
and  has  not  ordered  its  destruction 
as  an  abatement  of  the  same.  The 
seizure  of  the  property  provided  for 
by  this  section  is  evidently  intended, 
not  only  to  put  it  out  of  the  power 
of  the  offending  person  to  carry  on 
the  destruction  of  game  by  depriv- 
ing him  of  the  implement  of  de- 
struction, but  also  to  operate  as  a 
penalty  or  punishment  for  an  un- 
lawful act  committed  by  him.  It  is 
of  the  nature  of  a  common-law  for- 
feiture of  goods  upon  conviction  of 
a  crime.  .  .  .  There  is  a  clear  and 
marked  distinction  between  that 
species  of  property  which  can  only 
be  used  for  an  illegal  purpose,  and 
which  therefore  may  be  declared  a 
nuisance  and  summarily  abated,  and 
that  which  is  innocent  in  its  ordi- 
nary and  proper  use,  and  which  only 
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becomes  illegal  when  used  for  an 
unlawful  purpose.  We  know  of  no 
principle  of  law  which  justifies  the 
seizure  of  property,  innocent  in  it- 
self, its  forfeiture,  and  the  transfer 
of  the  right  of  property  in  the  same 
from  one  person  to  another  as  a 
punishment  for  crime,  without  the 
right  of  a  hearing  upon  the  guilt  or 
innocence  of  the  perscm  charged  be- 
fore the  forfeiture  takes  effect.  If 
the  property  seized  by  a  gamekeep- 
er or  warden  were  a  public  nuisance, 
such  as  provided  for  in  §  1,  he  had 
the  right  under  the  duties  of  his 
office  at  common  law  to  abate  the 

.same*  without  judicial  process  or 
proceeding,  and  the  great  weight  of 
authority  is  to  the  effect  that  such 
common-law  rights  have  not  been 
abrogated  or  set  aside  by  the  pro- 
visions of  the  Constitution;  but  if 
the  property  is  of  such  a  nature 
that,  though  innocent  in  itself  and 
susceptible  of  a  beneficial  use,  it  has 
been  perverted  to  an  unlawful  use, 
and  is  subject  to  forfeiture  to  the 
state  as  a  penalty,  no  person  has  a 
right  to  deprive  the  owner  of  his 
property  summarily,  without  afford- 
ing an  opportunity  for  a  hearing 
and  without  due  process  of  law.'' 

In  Lawton  v.  Steele,  119  N.  Y. 
226,  7  L.R.A.  134,  16  Am.  St.  Rep. 
813,  23  N.  E.  878,  a  statute  of  the 
state  declared  all  nets  set  in  certain 
public  waters  in  violation  of  any  law 
enacted  for  the  protection  of  fish  to 

•be  a  public  nuisance,  and  provided 
that  they  might  be  abated  and  sumh 
marily  destroyed  by  any  person,  and 
that  it  should  be  the  duty  of  every 
game  constable  to  seize,  remove, 
and  forthwith  destroy  the  same,  and 
that  no  action  for  damages  should 
lie  against  any  person  on  account 
of  such  seizure  and  destruction. 
The  supreme  court  of  New  York 
held  this  section  to  be  constitution- 
al. In  the  course  of  the  opinion 
the  court  said :  'The  inquiry  in  the 
present  case  comes  to  this :  Wheth- 
er the  destruction  of  the  nets  set 
in  violation  of  law,  authorized  and 
required  by  the  Act  of  1883,  is  sim- 
ply a  proper,  reasonable,  and  neces- 
sary regulation  for  the  abatement 
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of  the  nuisance,  or  transcends  that 
purpose,  and  is  to  be  regarded  as 
the  imposition  and  infliction  of  a 
forfeiture  of  the  owners'  right  of 
property  in  the  nets,  in  the  nature 
of  a  punishment.  We  regard  the 
case  as  very  near  the  border  line, 
but  we  think  the  legislation  may  be 
fairly  sustained  on  the  ground  that 
the  destruction  of  nets  so  placed  is 
a  reasonable  incident  of  the  power 
to  abate  the  nuisance.  The  owner 
of  the  nets  is  deprived  of  his  prop- 
erty, but  not  as  the  direct  object  of 
the  law,  but  as  incident  to  the  abate- 
ment of  the  nuisance.  .  .  .  But 
the  general  rule  undoubtedly  is  that 
the  abatement  must  be  limited  by 
necessity,  and  no  wanton  and  unnec- 
essary injury  must  be  committed, 
o  Bl.  Com.  p.  6,  note.  It  is  conceiv- 
able that  nets  illegally  set  could, 
with  the  use  of  care,  be  removed 
v/ithout  destroying  them.  But  in 
view  of  their  position,  the  diflSculty 
attending  their  removal,  the  liabil- 
ity to  injury  in  the  process,  their 
comparatively  small  value,  we  think 
the  legislature  could  adjudge  their 
destruction  as  a  reasonable  means 
of  abating  the  nuisance." 

None  of  the  reasons  mentioned  by 
the  court  apply  to  the  present  case. 
The  destruction  of  the  automobile 
is  no  more  a  necessary  regulation 
for  the  abatement  of  the  nuisance 
than  the  destruction  of  the  house 
used  for  the  sale  of  intoxicating  liq- 
uors contrary  to  law  or  of  a  house 
of  ill  fame  would  be  necessary  to 
abate  that  nuisance,  and  the  court 
expressly  states  that  the  tearing 
down  of  a  building  so  kept  would 
not  be  justified  as  the  exercise  of 
the  power  of  summary  abatement, 
and  that  a  statute  authorizing  it 
would  add  nothing  to  the  justifica- 
tion. The  only  object  the  destruc- 
tion could  have  would  be  the  punish- 
ment of  the  owner  or  the  prevention 
of  the  future  unlawful  use  of  the 
automobile,  and  the  court  says  that 
the  legislature  could  not  decree  the 
destruction  or  forfeiture  of  proper- 
ty for  these  purposes.  The  control- 
ling argument  seems  to  have  been 
the  comparatively  small  vahie,.  but 


this  argument  has  no  application  in 
this  case.  The  value  of  the  prop- 
erty affected  by  the  Search  and 
Seizure  Act  cannot  be  assumed  to 
be  "comparatively  small." 

The  judgment  of  the  supreme 
court  of  New  York  was  affirmed  by 
the  Supreme  Court  of  the  United 
States  (Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499),  the  court  saying:  *'In  this 
case  there  can  be  no  doubt  of  the 
right  of  the  legislature  to  authorize 
judicial  proceedings  to  be  taken  for 
the  condemnation  of  the  nets  in* 
question  and  their  sale  or  destruc- 
tion by  process  of  law.  Congress 
has  assumed  this  power  in  a  large 
number  of  cases,  by  authorizing  the 
condemnation  of  property  which 
has  been  made  use  of  for  the  pur- 
pose of  defrauding  the  revenue. 
Examples  of  this  are  vessels  illegal- 
ly registered  or  owned  or  employed 
in  smuggling  or  other  illegal  traffic, 
distilleries  or  breweries  illegally 
carried  on  or  operated,  and  build- 
ings standing  upon  or  near  the 
boundary  line  between  the  United 
States  and  another  country,  and 
used  as  depots  for  smuggling  goods. 
In  all  these  cases,  however,  the  for- 
feiture was  decreed  by  judicial  pro- 
ceeding. But  where  the  property  is 
of  little  value,  and  its  use  for  the 
illegal  purpose  is  clear,  the  legisla- 
ture may  declare  it  to  be  a  nuisance 
and  subject  to  summary  abatement. 
Instances  of  this  are  the  power  to 
kill  diseased  cattle,  to  pull  down 
houses  in  the  path  of  conflagrations, 
destruction  of  decayed  fruit  or  fish 
or  unwholesome  meats,  or  infected 
clothing,  obscene  books  or  pictures, 
or  instruments  which  can  only  be 
used  for  illegal  purposes.  While  the 
legislature  has  no  right  arbitrarily 
to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal 
must  be  left  to  its  discretion  in  that 
regard,  and  if  the  object  to  be  ac- 
complished is  conducive  to  the  pub- 
lic interests  it  may  exercise  a  large 
liberty  of  choice  in  the  means  em- 
ployed." 

The  argument  of  the  small  value 
of  the  property  involved  does  not 
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affect  the  principle  of  constitutional 
power  or  tend  to  show  the  summary 
destruction  of  the  property  to  be 
reasonably  essential  to  the  suppres- 
sion of  the  illegal  use^  as  was  point- 
ed out  by  the  Chief  Justice  Fuller  in 
his  dissenting  opinion,  in  which  two 
of  the  associate  justices  concurred. 
None  of  the  instances  of  summary 
abatement  which  the  cOurt  men- 
tions rest  in  any  degree  on  the  fact 
that  the  property  is  of  little  value. 
In  the  present  case  it  does  not  ap- 
pear that  the  property  is  of  little 
value,  and  the  decision  of  the  Su- 
preme Court  of  the  United  States, 
that,  where  the  property  is  of  little 
value,  the  legislature  may  declare 
it  a  nuisance  and  subject  to  sum- 
mary abatement,  if  it  might  other- 
wise be  entitled  to  weight,  is  not 
applicable.  Under  this  law  a  man's 
automobile  may  be  stolen  from  his 
garage,  loaded  with  intoxicating 
hquor  stolen  from  his  cellar,  where 
it  is  lawfully  kept,  driven  on  the 
public  highway  of  the  state  in  v>» 
olation  of  law,  seized  by  an  officer, 
taken,  with  the  thief  who  stole  it, 
before  a  judge,  condemned,  and  de- 
stroyed with  no  notice  to  the  own- 
er, who  may  have  no  knowledge  of 
the  occurrence  until  long  after  his 
property  has  been  destroyed. 

Our  conclusion  is  that  the  provi- 
sion of  the  Search  and  Seizure  Act 
for  the  destruction  of  the  intoxicat- 
ing liquor  and  other  property  seized, 
under  the  order  of  the  court,  with- 
out providing  that  notice  shall  be 
given  to  the  owner  or  persons  in- 
terested in  the  property,  does  not 
afford  due  process  of  law  and  is  a 
violation  of  the  Constitution.  The 
statute  having  provided  no  lawful 
procedure  for  condemning  the  prop- 
erty to  destruction,  the  court  was 
without  authority  to  make  any  or- 
der for  that  purpose. 

The  judgment  will  be  affirmed  as 
to  the  plaintiff  in  error  Harvey  Mar- 
quis and  reversed  as  to  the  other 
plaintiffs  in  error,  and  the  cause  re- 
manded to  the  County  Court  of  Mc- 
H«iry  County. 

Reversed  in  part  and  remand- 
ed. 
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Duncan,  J.,  dissenting: 

I  concur  in  that  part  of  the  deci- 
sion of  the  majority  of  the  court 
that  deals  with  and  holds  that  the 
provisions  of  the  Search  and  Seiz- 
ure Act  providing  for  the  seizure 
and  destruction  of  intoxicating  liq- 
uors and  other  property  used  in  its 
transportation  are  void  because  in 
violation  of  the  Constitution.  I  can- 
not concur  with  that  portion  of  the 
decision  which  apparently  recog- 
nizes the  validity  of  the  provisions 
of  the  statute  which  provide,  in  sub- 
stance, that  intoxicating  liquors 
cannot  be  legally  transported  in  this 
state  and  delivered  to  any  person  or 
consignee  for  any  use  or  purpose 
other  than  that  named  in  the  act. 
The  act  clearly  provides  and  in- 
tends, when  considered  in  its  entire- 
ty, that  intoxicating  liquors  can 
only  be  lawfully  transported  in  this 
state  when  the  same  are  to  be  sold 
or  used  for  medicinal,  sacramental, 
chemical,  mechanical,  or  manufac- 
turing purposes.  Section  3  of  the 
act  specifically  so  provides.  The 
only  exception  or  provision  in  that 
section  throwing  any  doubt  upon 
this  interpretation  is  the  proviso  in 
that  section  that  nothing  in  the  act 
shall  be  construed  to  forbid  "any 
consignee  from  transporting  his 
vessel  or  package  of  intoxicating 
liquor  from  the  nearest  place  of  de- 
livery to  the  nearest  carrier  to  the 
place  where  such  liquor  is  to  be 
used."  All  semblance  of  such  doubt 
is  removed  by  §  7  of  the  act,  which 
specifically  provides  that  no  carrier 
shall  within  prohibition  territory 
turn  over  or  deliver  any  intoxicating 
liquor,  under  any  circumstances 
whatever,  to  any  consignee  whom- 
soever, except  when  consigned: 
First,  to  a  druggist;  second,  wine 
to  any  bona  fide  church  or  religious 
society  for  sacramental  purposes; 
third,  alcohol  to  any  person  for 
chemical,  mechanical,  or  manufac- 
turing purposes.  Section  9  of  the 
act  permits  intoxicating  liquor  to  be 
sold  by  a  druggist  and  delivered  to 
a  sick  person  on  a  written  prescrip- 
tion of  a  physician  who  has  person- 
ally examined  such  sick  person  and 
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shall  therein  state  that  such  person 
is  in  immediate  need  of  the  kind  and 
amount  of  liquor  prescribed,  and 
shall  also  state  definitely  the  place 
where  such  liquor  is  to  be  used  or 
administered.  Under  §  13  of  the 
act  any  consignee,  purchaser,  or 
person  to  whom  any  intoxicating 
liquor  shall  be  delivered  under  the 
provisions  of  the  act  may  receive  a 
written  permit  from  the  sheriff  to 
remove  such  liquor  to  another  des- 
ignated place,  and  the  giving  of 
such  permit  is  wholly  within  the 
discretion  of  such  officer. 

No  intoxicating  liquors  except 
those  that  are  held  and  to  be  dis- 
posed of  and  used  for  the  purposes 
aforesaid  are  permitted  to  be  trans- 
ported under  this  act  within  pro- 
hibition territory  in  this  state  by 
any  person,  as  principal,  clerk,  or 
servant.  The  whole  state  is  de- 
clared to  be  prohibition  territory  by 
the  decision  in  this  case.  "Intox- 
icating liquor"  is  defined  by  the  act 
to  include  all  distilled,  spirituous, 
vinous,  fermented,  or  malt  liquor 
which  contains  more  than  i  of 
1  per  cent  by  volume  of  alcohol, 
and  all  alcoholic  liquids,  compounds, 
and  preparations,  whether  propri- 
etary, patented,  or  not,  which  are 
potable,  and  which  are  capable  of 
or  suitable  for  being  used  as  a  bev- 
erage. It  is  thug  clearly  made  to 
appear  that  no  legal  owner  of  any 
cider,  wine,  or  beer  containing 
more  than  i  of  1  per  cent  of  al- 
cohol, whether  heretofore  legally 
made  by  himself,  from  his  own  ap- 
ples, gripes,  or  other  products  grown 
by  himself,  or  whether  heretofore 
legally  purchased  and  stored  in  his 
cellar  or  home  for  his  own  and  his 
family's  private  home  use  as  a  bev- 
erage, is  permitted  by  this  act  to 
transport  and  remove  the  same, 
either  by  himself  or  by  another, 
to  another  place  or  home  to  be  there 
used  by  himself  and  family  as  a 
beverage.  It  also  prohibits  all  pos- 
sessors and  owners  of  all  other  in- 
toxicants whatever  that  were  here- 
tofore legally  bought  and  stored  by 
them  and  for  their  own  private  use 
as   a   beverage  from   in   any   way 


transporting  such  liquors  to  any 
other  place  or  home  they  may  de- 
sire or  have  necessity  to  remove 
them  in  order  that  they  may  use 
them  for  such  purpose. 

It  ought  not  to  require  any  learned 
discussion  or  citation  of  author- 
ities to  convince  any  court  or  law- 
yer that  such  a  restriction  upon  the 
use  or  upon  the  transportation  of 
property  for  private  use  is  an  inva- 
sion of  the  constitutional  right  of 
every  citizen  in  this  state.  No  cuurt 
has  ever  declared,  so  far,  as  I  know, 
that  a  man  has  not  the  constitution- 
al right  to  use  as  a  beverage  intox- 
icating liquor  legally  purchased  and 
stored  by  him  for  such  purpose, 
when  used  in  moderation.  He  is  de- 
nied that  right  when  he  is  prohib- 
ited by  statute  from  removing  that 
liquor  to  another  home  or  repository 
when  necessity  compels  him  to  re- 
move it  in  order  that  he  may  so  use 
it.  Such  a  denial  is  an  invasion  of 
his  right  of  property.  The  decision 
of  the  court  in  this  case  recognizes 
the  right  of  property  in  the  owner 
of  the  beer  mentioned  in  this  case 
and  holds  that  it  cannot  be  de- 
stroyed under  this  act,  but  must  be 
restored  to  such  owner;  yet  in  the 
same  decision  the  court  sustains  the 
act  which  provides  that  it  cannot 
be  legally  transported  to  or  by  the 
owner,  to  be  used  by  himself  as  a 
beverage.  It  is  his  property  and 
must  be  restored  to  him,  but  he  can- 
not move  and  use  it  for  any  pur- 
pose except  as  provided  by  the  act 
This  amounts  virtually  to  confisca- 
tion when  we  come  to  consider  the 
proposition  that  beer's  recognized 
use  in  this  country  is  almost  exclu- 
sively as  a  beverage. 

I  believe  that  this  statute  is  also 
entirely  void  as  to  the  provisions 
in  reference  to  the  transportation  of 
intoxicating  liquor.  It  is  clear  that 
it  is  void  in  the  particular  already 
named,  wherein  it  prohibits  an  own- 
er from  transporting  such  liquor  to 
another  home  or  place  for  his  own 
use  when  necessity  compels  him  to 
remove  it  to  secure  him  such  use. 
The  general  rule  is  that  a  statute 
void  in  part  is  void  as  a  whole,  if 
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all  the  provisions  of  the  act  are  so 
interwoven  as  to  be  incapable  of  dis- 
tinct separation  or  are  of  such  a 
character  that  it  cannot  be  said  that 
the  legislature  intended  that  the 
valid  parts  shall  be  enforced  if  the 
other  parts  fail.  1  Lewis's  Suther- 
land, Stat.  Constr.  2d  ed.  §  270.  The 
rule  is  more  stringent  in  regard  to 
criminal  statutes.  ''A  law  void  as 
to  certain  property  (intoxicating 
liquors)  already  possessed  at  the 
passage  of  the  law,  but  which  would 
be  valid  if  confined  to  such  property 
subsequently  acquired,  is  wholly 
void,  being  general,  so  as  to  include 
both  in  pensd  destruction  of  value." 
Id.  §  299.  I  am  satisfied  that  the 
legislature  would  never  have  passed 
the  S&trch  and  Seizure  Act  with 
reference  to  the  transportation  of 
intoxicating  liquors  if  it  had  known 
that  so  much  of  it  was  void  as  has 
been  declared  so  by  the  opinion  of 
the  court  in  this  case  and  as  indicat- 
ed in  this  dissenting  opinion. 

It  necessarily  foUows  from  the 
foregoing  discussion  that  it  is  my 
judgment  that  plaintiff  in  error 
Marquis  was  not  proven  guilty  of 
any  offense  against  the  laws  of  this 
state.  He  was  simply  charged  with 
unlawfully  transporting  intoxicat- 
ing liquors  containing  more  than 
^  of  1  per  cent  alcohol  in  a  cer- 
tain auto  truck  over  certain  pub- 
lic highways  in  the  county  of  Mc- 
Henry,  within  prohibition  territory, 
etc.  It  was  neither  charged  nor 
proved  in  the  trial  the  purpose  for 
which  the  liquors  were  to  be  trans- 
ported and  used.  If  they  were  to 
be  used  by  the  consignee  and  legal 
owner  for  his  own  private  use  as  a 
beverage,  such  transportation  and 
use  were  legal,  although  prohibited 
by  said  act.  Such  an  owner  for  such 
a  use  had  a  right  to  transport  such 
liquors,  either  by  himself  or  anoth- 
er as  his  agent,  and  the  agent  would 
be  no  more  guilty  of  an  offense 
against  the  law  than  his  principal. 
If  the  act  of  transportation  had 
been  for  the  unlawful  purpose  of 
selling  the  intoxicating  liquor,  and 
the  act  prohibiting  its  transporta- 
tion for  sale  could  be  sustained  as 
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valid  on  that  ground,  the  court  could 
not  then  legally  assume,  without 
proof,  that  the  transportation  was 
for  such  unlawful  purpose  merely 
because  of  the  fact  that  Marquis 
was  purposely  avoiding  certain 
towns  and  counties  where  he  might 
be  arrested  under  this  act.  The  act 
provides  that  it  is  unlawful  for  the 
owner  to  transport  such  liquor  for 
his  own  use,  which  rendered  that 
much  of  the  act  void,  but  Marquis 
was  as  likely  to  be  arrested  for  the 
violation  of  that  part  of  the  law  as 
any  other  portion  of  it  that  might 
be  held  valid.  So  in  any  event, 
whether  the  act  be  only  void  in  part 
or  void  in  toto,  he  cannot  be  prop- 
erly convicted  under  the  evidence. 
When  a  person's  acts  and  conduct 
are  such  as  to  lead  to  two  reason- 
able conclusions,  one  that  he  is 
evading  certain  towns  and  counties 
because  he  is  likely  to  be  arrested 
for  doing  a  lawful  act  prohibited  by 
an  invalid  part  of  a  statute,  and  the 
other  that  he  is  doing  an  unlawful 
act  prohibited  by  the  same  statute, 
he  is  entitled  to  the  presumption 
that  he  was  doing  the  lawful  act, 
and  not  the  unlawful  act.  Marquis 
did  not  have  to  intentionally  take 
all  chances  of  an  unlawful  arrest  to 
be  entitled  to  his  legal  presumption 
of  innocence.  So  in  any  view  of  the 
case  I  do  not  think  the  state  made 
out  any  case  against  him.  The 
jiMlgment  as  to  him  should  be  re- 
versed. 

For  the  foregoing  reasons  I  re- 
spectfully dissent  from  that  part  of 
the  decision  of  the  court  sustaining 
the  judgment  of  conviction  as  to 
plaintiff  in  error  Marquis. 

Farmer,  J.,  also  dissenting: 
I  agree  with  that  part  of  the  opin- 
ion of  the  court  which  holds  that 
the  provisions  of  the  act  authoriz- 
ing the  destruction  of  property  are 
unconstitutional  and  void,  and  I 
agree  with  the  dissenting  opinion 
of  Mr.  Justice  Duncan  that  those 
provisions  are  so  interwoven  with 
the  other  provisions  of  the  act  and 
are  so  material  a  part  of  it  that  it 
cannot  be  presumed  the  legislature 
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ANNOTATION. 

Constitutionality  of  statutes  providing  for  confiscation  or  destruction,  witlioul 
notice,  of  intoxicating  liquors,  and  vehicles  or  other  property  used  in  con- 
nection with  same. 


I.  In  general,  888. 
II.  Theory  of  nuisance  per  se,  888. 

III.  Proceedings  in  rem,  889. 

IV.  Decisions  requiring  notice,  891* 
v.  Miscellaneous,  893. 

J.  In  (general. 

For  forfeiture  by  innocent  vendor  of 
article  sold  conditionally  and  used  by 
vendee  in  violation  of  law,  see  the 
annotation  to  H.  A.  White  Auto  Co.  v. 
Collins,  2  A.L.R.  1596. 

For  constitutional  guaranties 
against  unreasonable  searches  and 
seizures  as  applied  to  search  for  or 
seizure  of  intoxicating  liquor,  see  the 
annotation  to  State  v.  Marxhausen,  3 
A.L.R.  1514. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (People  v.  Marquis, 
ante,  874)  that  a  statute  is  unconsti- 
tutional which  directs  that  intoxicat- 
ing liquors,  and  the  vehicles  used  to 
transport  them  in  prohibition  territory, 
shall  be  seized  and  destroyed,  when 
such  statute  is  without  provisions 
requiring  notice  to  the  owner  or  per- 
son interested  other  than  the  person 
in  possession,  the  owner  in  this  case 
being  not  in  possession  and  being,  it 
was  alleged,  innocent  of  any  guilt;  as 
such  statute  did  not  afford  due  process 
of  law. 

II,  Theovif   of  nuisance   per  se. 

A  statute  providing  for  the  destruc- 
tion of  intoxicating  liquors  without  no- 
tice to  the  owner  has  been  sustained 
on  the  ground  that  the  liquor  is  an 
outlaw;  as,  for  example,  where  the 
statute  declared  that  there  shall  be 
no  property  rights  in  intoxicating  liq- 
uors when  possessed  in  a  quantity  in 
excess  of  that  permitted  by  the  statute. 
Thus,  in  Delaney  v.  Plunkett  (1916) 
146  Ga.  547,  L.R.A.1917D,  926,  91  S.  E. 


561,  Ann.  Gas.  1917E,  685,  it  was  held 
that  "liquors  of  the  prohibited  classes 
cannot  be  kept  at  all  in  certain  places, 
cannot  be  kept  in  excess  of  limited 
quantities  anywhere,  and  cannot  be 
sold;  and  where  such  liquors  are  kept 
in  excess  of  the  quantities  aUowed, 
the  keeping  or  possessing  of  them  is 
unlawful.  The  qualities  of  property 
theretofore  existing  in  them  were  tak- 
en away,  and  it  was  competent  for  the 
legislature  to  declare  that  they  should 
be  seized,  condemned,  and  destroyed, 
upon  order  of  the  judge  of  the  court 
having  jurisdiction;  and  such  provi- 
sion was  a  valid  exercise  of  the  police 
power  of  the  state,  and  not  unconstitu- 
tional on  the  ground  that  it  did  not 
provide  for  a  hearing."  The  court 
said:  "No  hearing  was  necessary  be- 
fore the  issuance  of  an  order  by  the 
proper  court  for  the  destruction  of  the 
liquors  seized  and  taken  in  accordance 
with  the  directions  of  this  act.  The 
liquors  on  hand  in  each  case  were  in 
excess  of  the  amount  which  the  law 
allows  to  be  in  the  possession  of  any 
one  person  at  one  time.  Consequently 
the  possession  was  unlawful.  Under 
the  provisions  of  the  law,  the  person 
in  possession  had  no  right  to  keep  the 
liquor  for  his  personal  use,  nor  for  any 
domestic  or  social  purpose.  If  he 
could  not  have  it  in  possession,  he 
could  not  handle  it;  and,  of  course, 
under  our  law  as  it  stands,  he  could 
not  sell  it.  ...  A  hearing,  where 
it  was  admitted  that  the  thing  seized 
was  liquor  in  quantities  in  excess  of 
that  allowed  by  law,  was  entirely  un- 
necessary. Suppose  that  a  hearing 
had  been  had,  what  questions  could 
have  been  raised  before  the  judge?  If 
it  had  been  contended  that  the  liquors 
seized  were  not  intoxicating  nor  alco- 
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holic,  that  they  did  not  belong  to  any 
of  the  inhibited  classes,  or  that  they 
were  not  in  quantity  such  as  to  make 
their  possession  unquestionably  un- 
lawful, and  that  they  were  about  to  be 
destroyed,  then  there  would  have  been 
subject-matter  for  a  hearing  and  a 
trial.  So  far  as  this  act  provides  for 
the  seizure,  condemnation,  and  de- 
struction of  liquors,  it  provides  for 
nothing  more  than  for  the  seizure  and 
destruction  of  that  which  it  is  abso- 
lutely unlawful  to  keep.  And  the  seiz- 
ure of  these  goods,  in  the  present 
cases,  their  condemnation,  and  the  or- 
der for  their  destruction,  violated  no 
constitutional  right." 

Where  the  party  complaining  was  an 
innocent  lienor  of  an  automobile  whose 
lien  existed  prior  to  the  statute,  the 
court  sustained  as  a  valid  exercise  of 
the  police  power  such  statute,  which 
provided  for  the  forfeiture  and  sale 
of  a  vehicle  used  in  the  unlawful 
transportation  of  intoxicating  liquors 
upon  the  conviction  of  the  person  in 
charge  thereof  and  seized  therewith, 
after  a  trial  of  such  person  upon  a 
complaint  filed  against  such  person 
and  also  against  the  vehicle,  the  stat- 
ute declaring  that  ''said  party  and 
vehicle  shall  be  held  for  trial  as  in  a 
criminal  action/'  The  court  said: 
•*We  hold  that,  upon  seizure  of  the  car 
and  conviction  of  the  owner,  the  car, 
in  the  language  of  the  act,  became  'a 
common  nuisance'  in  which  there  was 
*no  property  rights  of  any  kind  what- 
soever.' "  Robinson  v.  Cadillac  Motor 
Car  Co.  V.  Ratekin  (1920)  —  Neb.  --, 
177  N.  W.  337. 

III.  Pforecdings  in  retrt. 

Statutes  requiring  the  destruction 
of  intoxicating  liquors  and  their  ve- 
hicles are  u&ually  considered  as  pro<- 
viding  for  a  proceeding  in  rem.  These 
statutes  as  a  rule  require  notice  to  be 
given  to  the  keeper  or  owner,  if  known, 
and  often  provide  for  posting  or  pub- 
lishing notices.  Statutes  of  this  char- 
acter, would  seem  to  be  valid  within 
the  general  theory  of  proceedings  in 
rem,  that  is,  that  possession  of  the 
res  gives  jurisdiction,  and  that  the 
seizure  is  notice  to  everybody,  includ- 
ing the  person  in  possession,  who  is  in 


theory  the  owner  or  his  agent,  and 
that  no  other  notice  is  required  unless 
provided  for  by  the  statute.  A  heavy 
strain  is  put  upon  this  doctrine  by 
cases  such  as  the  reported  case  (Peo- 
ple V.  Marquis,  ante,  874),  where  it 
appears  that  it  was  sought  to  forfeit 
the  automobile  of  an  innocent  party 
under  a  statute  which  did  not  neces- 
sarily require  notice  to  him.  And  as 
has  been  seen,  it  was  held  by  the  court 
that  by  reason  of  the  failure  to  require 
notice  such  a  statute  did  not  afford 
due  process  of  law.  The  court  does 
not  characterize  the  proceeding  as  one 
in  rem,  but  such  it  seems  to  have 
been.  No  state  of  affairs  can  be  satis- 
factory which  enables  the  government 
to  forfeit  the  lawful  property  of  an 
innocent  person  without  compensa- 
tion. 

Statutes  providing  for  the  destruc- 
tion of  intoxicating  liquors  by  means 
of  a  proceeding  in  rem  are  valid  al- 
though they  do  not  require  personal 
notice  to  the  owner.    Campbell  v.  State 

(1908)  171  Ind.  702,  87  N.  E.  212; 
Steward  v.  State  (1918)  180  Ind.  397, 
108  N.  E.  316;  State  v.  McManus 
(1902)  65  Kan.  720,  70  Pac.  700;  Stahl 
V.  Lee  (1905)  71  Kan.  511,  80  Pac, 
988;  Lincoln  v.  Smith  (1855)  27  Vt, 
328;  Johnson  v.  Williams  (1876)  48 
Vt.  565;  State  v.  Intoxicating  Liquor 

(1909)  82  Vt.  287,  73  Atl.  586;  Landers 
V.  Com.  —  Va.  — ,  101  S.  E.  778. 

3ee  also  Farley  v.  Liquors  Seized  in 
Car  (1913)  80  Misc.  32,  141  N.  Y. 
Supp.  696,  infra,  IV. 

In  Tracey  v.  Corse  (1874)  58  N.  Y. 
143,  the  court  said:  "That  the  proceed- 
ing is  in  rem  does  not  dispense  with 
the  rule  of  universal  justice,  that  a 
party  shall  not  be  condemned  without 
an  opportunity  to  be  heard.  It  is  true 
that  he  is  not  entitled  to  personal  no- 
tice before  a  court  can  adjudge  the 
forfeiture  of  his  property,  but  he  jnust 
have  notice,  either  actual  or  construc- 
tive, of  the  proceeding  or  it  will  be 
void.  The  custody  of  the  res  may  be 
constructive  notice  that  the  court  hav- 
ing possession  will  proceed  to  adjudi- 
cate upon  it,  and  notice  may  be  given 
in  this  way  or  by  publication,  accord- 
ing to  the  usual  practice  of  the  court, 
and  then  he  is  bound  to  defend  or  as- 
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sert  his  rights  if  he  has  any.  Notice 
in  this  way  may  never  in  fact  reach 
him;  in  many  cases  the  giving  of  per- 
sonal notice  is  impracticable,  nor  is 
it  required;  but  the  rule  requiring  no- 
tice, either  actual  or  constructive,  is 
fundamental  and  ought  never  to  be  de- 
parted from." 

In  a  proceeding  in  rem  for  the  de- 
struction of  intoxicating  liquors  the 
court  said,  referring  to  the  statutory 
requirement  that  a  copy  of  the  war- 
rant and  notice  of  the  hearing  be 
posted  if  no  one  was  found  in  pos- 
session of  the  liquors :  "The  notice  by 
posting  provided  is  constructive  no- 
tice, and  is  notice  to  all  persons  claim- 
ing an  interest  in  the  property.  The 
matter  of  notice  in  such  cases  is  a 
legislative  one,  and  constructive  notice 
is  sufficient.''  Campbell  v.  State 
(1908)  171  Ind.  702,  87  N.  E.  212.  The 
same  was  held  in  Steward  v.  State 
(1913)  180  Ind.  397,  103  N.  E.  316. 

A  statute  providing  for  notice  to  the 
keeper  of  the  liquors,  who  is  main- 
taining the  place  where  they  are  kept 
as  a  common  nuisance,  and  for  a  post- 
ing of  a  copy  of  the  notice  in  such 
place,  is  sufficient,  as  the  proceeding 
is  one  in  rem  as  to  the  liquors  regard- 
less of  whether  there  has  been  an  ar- 
rest or  conviction  of  the  person 
charged  with  maintaining  such  place. 
State  V.  McManus  (1902)  65  Kan.  720, 
70  Pac.  700;  Stahl  v.  Lee  (1905)  71 
Kan.  511,  80  Pac.  983. 

In  Lincoln  v.  Smith  (1855)  27  Vt. 
328,  the  court  upheld  a  statute  provid- 
ing for  the  destruction  of  intoxicating 
liquors  kept  for  the  purpose  of  sale, 
which  declared  that  "the  owner  or 
keeper  of  the  liquor  so  seized,  if  he 
be  known  to  the  officer  seizing  the 
same,  shall  be  summoned  by  him  to  ap- 
pear forthwith  before  the  justice  issu- 
ing the  warrant;  and  if  he  fail  to 
appear,  or  to  show  by  satisfactory  evi- 
dence," etc.,  "such  liquor  shall  be  ad- 
judged forfeited,  and  shall  be  de- 
stroyed." The  court  considered  the 
proceeding  one  in  rem  and  said :  "The 
statute  makes  it  the  duty  of  the  offi- 
cer to  summon  the  owner  or  keeper, 
etc.,  if  known  to  him.  What  possible 
objection  is  there  to  this?  If  it  should 
be  said  that  the  officer  may  summon 


a  person,  as  owner  or  keeper,  on  mis- 
taken ground,  and  that  the  property 
might  be  condemned  and  destroyed 
without  an  opportunity  being  given  to 
the  true  owner  to  appear  and  defend,  a 
sufficient  answer  to  this  is»  if  such 
should  be  the  case,  and  the  property 
be  proceeded  against  without  any  fur- 
ther notice,  that  the  true  owner  would 
not  be  bound  by  the  proceeding."  But 
stated  further,:  "As  in  the  present 
case  Lincoln  was  summoned  by  the 
officer  to  appear  before  the  magis- 
trate, and  did  appear  to  claim  the 
property,  there  is  no  occasion  to  spend 
time  with  the  13th  section,  which  pro- 
vides for  giving  notice,  and  prescribes 
the  course  of  proceeding  where  the 
owner  or  keeper  is  unknown  to  the 
officer." 

In  Johnson  v.  Williams  (1876)  48 
Vt.  565,  supra,  the  court  said:  "The 
proceedings  were  strictly  in  com- 
pliance with  the  provisions  of  the  stat- 
ute. They  are  in  the  nature  of  pro- 
ceedings in  rem,  and,  if  regular,  fix  the 
status  of  the  property,  and  in  that  re- 
spect are  binding  upon  all  the  world. 
All  the  notice  required  by  the  statute 
was  given.  The  person  to  whose  keep- 
ing the  plaintiff  had  intrusted  this 
property  was  notified.  If  he  failed  to 
appear  to  contest  the  adjudication  of 
forfeiture,  or  to  notify  the  plaintiff, 
so  that  he  could  appear  for  that  pur- 
pose, the  consequences  of  such  failure 
must  fall  upon  the  plaintiff.  It  does 
not  avoid  the  legality  of  those  pro- 
ceedings, or  change  the  status  of  the 
property  as  fixed  by  that  adjudica- 
tion." 

In  State  v.  Intoxicating  Liquor 
(1909)  82  Vt.  287,  73  Atl.  586,  supra, 
the  court,  in  sustaining  the  statute, 
said:  "It  is  objected  that  the  stat- 
ute on  which  the  proceeding  is 
founded  is  unconstitutional  because  it 
nowhere  provides  for  notice  to  the 
owner  of  the  liquor  seized  unless  he  is 
known  to  the  officer  making  the  seiz- 
ure. It  is  said  that  the  previous  stat- 
utes providing  for  the  seizure  and 
condemnation  of  liquor,  and  whose 
constitutionality  has  been  upheld  by 
this  court,  have  had  a  provision  fer 
some  kind  of  notice  in  such  cases. 
But  none  of  them  had  a  provision  for 
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any  kind  of  notice  except  by  summons, 
only  when  no  one  was  known  who 
could  be  notified  in  that  way,  not  only 
the  owner,  but  the  keeper  and  posses- 
sor as  well,  in  which  case  a  written 
notice  of  the  proceedings  was  to  be 
posted  in  some  public  place  for  such  a 
time.  But  now,  if  the  owner  or  keeper 
of  the  liquor  is  unknown  to  the  officer, 
and  no  one  is  found  in  possession  or 
custody  of  it,  instead  of  posting  a  no- 
tice of  the  proceedings,  the  owner  or 
occupant  of  the  building  or  apartments 
in  which  the  liquor  is  found  is  to  be 
apprehended  if  known  to  the  officer  or 
can  be  ascertained  by  him.  This  mode 
of  notifying  the  owner  in  the  event 
named,  is  a  substitute  for  the  former 
mode  of  notifying  him  by  posting  the 
proceedings  in  the  like  event.  So  it 
cannot  be  said  that  the  statute  is  es- 
sentially different  in  this  respect  from 
what  it  was  when  its  constitutionality 
was  upheld  by  the  court.  But  to  con- 
sider the  matter  farther, — the  theory 
of  the  law  is,  as  said  in  Windsor  v. 
McVeigh  (1876)  93  U.  S.  274,  28  L. 
ed.  914,  that  all  property  is  in  the  pos- 
session of  its  owner  in  person  or  by 
agent,  and  therefore  that  its  sieizure 
will  operate  to  impart  notice  thereof 
to  him." 

In  Landers  v.  Com.  (1919)  —  Va. 
— ,  101  S.  E.  778,  supra,  the  court  said: 
"It  must  be  borne  in  mind  that  this  is 
a  proceeding  in  rem,  and  that  personal 
service  of  notice  is  not  necessary  to 
its  validity.  .  .  .  The  citation  pro- 
vided by  clause  (a)  is  a  general  cita- 
tion of  *all  persons  concerned  in  inter- 
est,' and  the  method  of  service  pre- 
scribed is  by  publication.  The  persons 
concerned  in  interest  may  be  wholly 
unknown,  but  that  is  immaterial.  If 
the  publication  is  duly  made,  the  in- 
terest of  such  persons  will  be  as  com- 
pletely forfeited  as  if  their  names 
virere  inserted  in  the  publication.  .  .  . 
The  seizure  of  the  res  brings  it  into 
the  custody  of  the  court,  but  does  not 
confer  jurisdiction  upon  the  court  to 
render  a  judgment  in  rem.  It  is  just 
as  essential  in  such  case  that  there 
should  be  constructive  notice  as  it  is 
in  personal  judgments  that  there 
should  be  personal  notice.  The  legis- 
lature may  prescribe  such  form  of  no- 


tice as  it  sees  fit.  The  manner  of  noti- 
fication is  immaterial,  but  the  notifi- 
cation itself  is  indispensable.  Wind- 
sor V.  McVeigh  (U.  S.)  supra." 

It  may  be  noted  that  in  State  v. 
Brennan's  Liquors  (1856)  25  Conn. 
278,  the  court  said,  in  a  case  where 
the  keeper  of  the  liquors  appears  to 
have  been  the  owner:  "The  proceeding 
in  this  case  is  a  proceeding  in  rem. 
The  statute  provides  that  liquor  un- 
lawfully kept  fqr  sale  shall  be  deemed 
a  nuisance.  The  object  is  to  have  it 
seized  and  destroyed  as  such.  After 
the  liquor  has  been  seized,  and  thus 
brought  within  the  jurisdiction  of  the 
magistrate,  he  is  to  appoint  a  time  and 
place  for  the  hearing,  and  give  notice 
to  the  person  in  whose  possession  it 
was  found,  and  all  other  persons  in- 
terested, by  serving  a  written  notice 
upon  him,  and  setting  up  another  upon 
the  public  signpost,  for  a  period  of  at 
least  two  weeks,  for  them  to  appear, 
if  they  see  cause,  and  defend.  And 
any  person  nmy  appear  and  be  made  a 
party  defendant.  ...  It  is  to  be 
presumed  that  the  magistrate  will  dis- 
charge the  duty  conferred  upon  him 
properly ;  that  he  will  not  decree  a  for- 
feiture, if  the  party  in  interest  is  not 
before  the  court,  without  giving  him 
due  notice  to  appear;  or  if  it  should 
appear  that  the  person  having  it,  with 
intent  to  sell,  was  a  mere  trespasser, 
and  the  true  owner  was  chargeable 
with  no  fault  or  neglect." 

IV.  JPeeiHionH    requiring    notice. 

• 

If  the  proceeding  for  the  destruc- 
tion of  the  liquors  is  criminal  it  will 
of  course  require  all  the  constitutional 
safe  guards  of  criminal  proceedings. 

A  state  (Rhode  Island)  statute  pro- 
viding that  intoxicating  liquors  *'be 
seized  and  detained,  and  adjudged 
forfeited,  if  the  owner  or  keeper  fail 
to  appear,  and  if  he  do  appear,  that  he 
shall  be  fined  or  imprisoned,  if  found 
guilty,"  brings  into  action  "  a  criminal 
process  both  against  the  owner  and  his 
property,"  and  if  it  provides  for  no 
notice  to  the  owner  and  permits  him  to 
have  a  jury  trial  only  on  certain  oner- 
ous conditions,  it  is  invalid.  Greene 
V.  Briggs  (1852)  1  Curt.  C.  C.  311,  Fed. 
Cas.  No.  5,764. 
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Where  a  statute  provides  for  confis- 
cation and  forfeiture  of  intoxicating 
liquors  by  a  proceeding  both  civil  and 
criminal,  and  does  not  provide  for  no- 
tice to  or  a  trial  of  the  accused,  it 
cannot  be  sustained.  Hibbard  v.  Peo- 
ple (1856)  4  Mich.  125. 

Compare  Kansas  cases  supra,  III. 
•  It  has  been  held  that  where  a  stat- 
ute for  the  forfeiture  of  liquors  un- 
lawfully kept  for  sale  provided  for  no 
notice  of  any  allegation  of  the  facts 
necessary  to  warrant  a  forfeiture  or  of 
any  proceeding  against  the  liquors  to 
be  given,  the  provision  as  to  forfeiture 
was  void.  State  ex  rel.  Potter  v.  Snow 
(1854)  3  R  I.  64,  followed  in  Greene 
V.  James  (1854)  2  Curt.  C.  C.  187,  Fed. 
Cas.  No.  5,766. 

A  town  ordinance  declaring  a  nui- 
sance all  intoxicating  liquors  kept 
within  the  limits  of  said  town,  for  the 
purpose  of  being  sold  or  given  away, 
as  a  beverage,  to  be  drunk  within 
said  town,  and  directing  the  police 
officers  to  abate  said  nuisance  by  re- 
moving the  liquor  beyond  the  town 
limits,  cannot  authorize  the  officers  to 
.take  the  property  away  without  giving 
the  owners  an  opportunity  to  be  heard 
before  a  court  in  defense.  Darst  v. 
People  (1869)  51  111.  286,  2  Am.  Rep. 
301. 

In  condemning  charter  and  ordi- 
nance the  court  in  Sullivan  v.  Oneida 
(1871)  61  HI.  242  said,  inter  alia: 
"The  charter  permits  their  seizure 
without  any  notice  to  the  owner.  The 
ordinance  is  but  a  slight,  if  any,  im- 
provement. It  authorizes  the  seizure 
of  the  liquors  and  the  arrest  of  the 
person.  But  if  he  is  not  found,  no 
notice,  actual  or  constructive,  is  pro- 
vided for." 

See  also  the  reported  case  (People 
V.  Marquis,  ante,  874). 

In  Fisher  v.  McGirr  (1854)  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381,  where  the 
court  condemned  a  statute  for  the  de- 
struction of  intoxicating  liquors,  it  is 
not  very  clear  what  defects  were  con- 
sidered vital,  but  the  decision  is  per- 
haps based  on  the  general  looseness  of 
the  statute.  The  court  seems  to  con- 
sider that  though  the  proceeding  be  in 
rem,  it  is  very  highly  penal,  and  should 
be  conducted  with  the  strictness  of  a 


criminal  proceeding,  including  notice 
to  the  owner. 

Where  the  notice  which  was  to  be 
delivered  to  the  keeper  if  present  at 
the  time  of  the  seizure,  a  copy  of  which 
was  also  to  be  posted,  was  to  those 
claiming  any  right,  title,  or  interest  in 
the  liquors,  it  was  held  in  Clement  v. 
Liquors  Seized  (1909)  62  Misc.  27,  115 
N.  Y.  Supp.  162,  that  the  "innocent 
owner  of  bottles  in  which  beer  is  kept 
b\'^  a  third  person  in  violation  of  the 
New  York  Liquor  Tax  Law  will  not 
lose  such  bottles  under  the  statute 
providing  that  liquors  kept  *for  the 
purpose  of  sale  or  distribution  therein, 
in  violation  of  the  provisions  of  this 
act,  and  the  vessels  in  which  such 
liquors  are  contained,  are  declared  to 
be  a  nuisance  and  are  forfeited  to  the 
state  when  seized,  and  such  forfeiture 
declared  in  the  manner  provided  in 
this  section.'  **  The  court,  after  point- 
ing out  that  the  legislature  had  not 
absolutely  prohibited  the  manufacture 
or  sale  of  intoxicating  liquors,  said: 
"While,  within  the  reasonable  exercise 
of  its  police  power,  the  legislature  may 
provide  for  the  confiscation,  forfeiture, 
and  destruction  of  liquors  kept  for  the 
purpose  of  sale  or  distribution  con- 
trary to  the  Liquor  Tax  Law,  and  may 
perhaps  have  the  right  to  provide  for 
a  destruction  of  the  vessels  containing 
such  liquors  when  owned  or  claimed 
by  the  guilty  possessor,  I  cannot  con- 
cede the  right  to  order  the  destruction 
of  such  vessels  when  owned  or  claimed 
by  another  without  any  manner  of  no- 
tice to  such  owner  or  opportunity  to  be 
heard.  ...  I  fail  to  see  that  the 
destruction  of  bottles  in  such  a  case 
has  appropriate  or  direct  or  in  any 
manner  necessary  or  reasonable  con- 
nection with  the  main  purpose  of  the 
law;  and  in  so  far  as  said  section  di- 
rects such  destruction  without  regard 
to  the  ownership  of  the  vessels  it  is  not 
a  fair  and  reasonable  exercise  of  the 
police  power,  and  is  in  conflict  with  the 
constitutional  provisions''  prohibiting 
the  deprivation  of  the  property  of  a 
person   without  due  process  of  law. 

After  the  decision  of  Clement  v. 
Liquors  Seized  (N.  Y.)  supra,  the  leg- 
islature of  the  state  of  New  York 
passed   §  83  amending  the  defect  in 
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S  31c  of  the  Liquor  Tax  Law,  by  pro- 
viding that  notice  be  given  to  the  own- 
er of  the  vessels  containing  the  liq- 
uors, and  giving  such  owner  an  oppor- 
tunity to  be  heard.  Under  this  amend- 
ed statute  it  was  held  in  Farley 
V.  Liquors  Seized  in  Car  (1913)  80 
Misc.  32,  141  N.  Y.  Supp.  696,  that 
bottles  of  an  innocent  owner  might  be 
forfeited  in  an  action  in  rem  as  the 
amendment  removed  the  objection  to 
the  former  act,  and  therefore  the  stat- 
ute as  amended  did  not  violate  the 
Constitution  of  the  United  States  or 
of  the  state  of  New  York,  providing 
that  no  person  shall  be  deprived  of 
property  without  due  process  of  law. 

F.  Miseellane&us, 

It  may  be  noted  that  it  was  held  in 
Herlihy  v.  Donohue  (1916)  52  Mont* 
601,  LJt.A.1917B,  702,  161  Pac.  164, 
Ann.  Cas.  1917C.  29,  14  N.  C.  C.  A. 
1022,  that  "militia  officers  called  to 
suppress  an  insurrection  are  personal- 
ly liable  for  destroying  without  hear- 
ing or  adjudication  the  stock  of  a  sa- 
loon keeper  for  neglecting  to  obey  an 
order  to  keep  his  saloon  closed  be- 
tween specified  hours,,  where  there  is 
nothing  to  show  necessity  for  such 
destruction," 

In  Beavers  v.  Goodwin  (1905)  —  Tex. 
Civ.  App,  — ,  90  S.  W.  930,  it  was  held 
that  an  act  providing  for  the  seizure  of 
intoxicating  liquors  without  stating 
what  is  to  be  done  with  them  is  un- 
constitutional. 

Where  intoxicating  liquors  were 
seized  under  a  statute  providing  for 
such  seizure  without  notice  to  anyone, 
on  an  affidavit  of  belief  that  they  were 
being  kept  or  offered  for  sale  or  sold 
in  violation  of  law,  the  statute  pro- 
vided that  ''any  person  may,  by  affida- 
vit, claim  the  liquor  seized,  and  there- 


upon an  issue  is  to  be  made  up  to  try 
the  claim.  If  no  one  claim  the  liquors, 
they  are  to  be  destroyed."  It  was  held 
that  one  who  had  made  claim  to  the 
liquors  could  not  insist  that  the  stat- 
ute was  unconstitutional  as  not  pro- 
viding for  notice.  The  court  said  that 
whether  the  statute  "is  constitutional 
or  not, — and  we  are  inclined  to  think 
it  is,  although  not  now  deciding  that 
point, — this  appellant  is  in  no  condi- 
tion to  question  it  on  the  ground  on 
which  he  puts  his  assault.  His  own 
contention  is  that  the  act  is  unconsti- 
tutional because  not  providing  for  no- 
tice, and  yet  the  appellant  appeared, 
and  has  contested  the  case  through  all 
the  courts.  The  only  purpose  notice 
would  serve  has  been  accomplished  in 
his  case,  and  courts  do  .not  pass  upon 
the  constitutionality  of  statutes  at  the 
instance  of  parties  not  in  a  position  to 
question  them."  Quin  v.  State  (1903) 
82  Miss.  75,  33  So.  839. 

While  beyond  the  scope  of  this  anno- 
tation as  not  discussing  the  constitu- 
tional question,  reference  may  be  here 
made  to  State  v.  Davis  (1919)  — - 
Utah,  — ,  184  Pac.  161,  where  the  court 
reversed  a  judgment  of  forfeiture  of 
an  automobile  in  which  intoxicating 
liquors  were  being  illegally  transport- 
ed, on  the  ground  that  the  statute, 
while  authorizing  the  confiscation  of 
such  vehicles  in  general,  did  not  exact 
the  confiscation  of  vehicles  as  against 
innocent  owners  or  lienors  who  were 
without  knowledge  or  information  as 
to  the  illegal  use.  Frick,  J.,  wrote  a 
dissenting  opinion,  expressing  the 
view  that  the  statute  did  not  expressly 
authorize  the  confiscation  at  all  of  the 
vehicles  in  which  liquor  was  being 
transported,  and  that  the  courts  should 
not  by  construction  give  such  a  mean-' 
ing  to  the  statute.  B.  B.  B. 
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BANK  OF  OXFORD,  Appt, 

V. 

J.  S.  LOVE  et  aK,  State  Bank  Examiners. 

Minsitwtppi  Supreme  Court    (DivMou  A)  —^une  M9,   1916. 

(Ill  Miss.  699,  72  So.  133.) 

Bank  —  supervision  of  examiners  —  impairing  contract  rights. 

Placing  under  the  supervision  of  state  bank  examiners  a  bank  whose 
charter  gives  control  of  it  to  its  stockholders,  so  that  the  examiners  may 
make  certain  requirements  as  to  capital,  collaterals,  and  general  con- 
ditions, and  require  its  liquidation  under  certain  circumstances  inimical 
to  the  public  interests,  does  not  impair  its  constitutional  contract  rights. 

[See  note  on  this  question  beginning  on  page  898.] 


Appeal  by  complainant  from  a  decree  of  the  Chancery  Court  for  Hinds 
County  (Taylor,  Ch.)  sustaining  a  demurrer  to  and  dismissing  a  bill  filed 
to  enjoin  defendants  from  interfering  with  plaintiff's  affairs,  and  to  re- 
cover money  paid  by  it  under  protest  for  their  support.    Affirmed. 
The   acts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Mayes  &  Mayes  for  appel-     of  its  organization  up  to  the  date 

of  the  filing  of  this  bill ;  that,  in  and 
by  said  charter,  it  was  provided^ 
amongst  other  things,  that  the  bank 
shall  have  the  right  and  exercise 
the  privileges  appertaining  to  a  gen- 
eral banking,  exchange,  and  broker- 
age business,  with  all  the  powers  of 
a  body  corporate;  that  §  4  of  said 
bank  charter  provides  "that  the 
business  of  said  bank  shall  be  con- 
fided to  and  controlled  by  its  stock- 
holders under  such  rules  of  laws 
and  regulations  as  said  company 
may  see  fit  to  adopt,  provided  that 
the  same  be  not  in  conflict  with  the 
Constitution  of  the  United  States  or 
of  this  state." 

The  bill  then  sets  forth  the  en- 
actment by  the  Mississippi  legisla- 
ture on  the  9th  day  of  March,  1914, 
of  the  act  establishing  a  banking 
department,  and  that  by  §  10  of 
such  act  it  is  provided  that  the  bank 
examiners  thereby  created  should 
examine  twice  a  year,  and  of tener  if 
necessary,  at  irregular  intervals  and 
without  prior  notice,  the  banks  or- 
ganized under  the  laws  of  the  state ; 
that  §  11  of  said  act  provides  that 
at  such  examinations  the  examiners 
should  have  the  power  and  duty  ta 
examine  the  cash,  bills,  collaterals, 
securities,    books    of   account,    the 


lant. 

Mr.  George  H.  Ethridge,  Assistant 
Attorney  General,  for  appellees. 

Holden,  J.,  delivered  the  opinion 
of  the  court : 

The  appellant.  Bank  of  Oxford, 
filed  its  bill  in  the  chancery  court  of 
Lafayette  county,  seeking  to  enjoin 
the  state  bank  examiners,  J.  S.  Love 
et  al.,  appellees,  from  interfering, 
under  the  State  Banking  Law  en- 
acted in  1914,  with  its  stockholders 
and  directors  in  the  administration 
cf  its  internal  affairs,  and  to  recover 
the  money  paid  by  it  under  protest 
under  the  State  Banking  Law  for 
the  support  of  the  said  bank  exam- 
iners. From  a  decree  denying  the 
relief  sought  by  the  Bank  of  Oxford, 
it  appeals  here. 

Briefly  stated,  the  allegations  of 
the  bill  are  that  the  Bank  of  Oxford 
was  organized  under  and  incorpo- 
rated by  a  special  act  of  the  Missis- 
sippi legislature  approved  in  March, 
1872;  that  said  incorporating  act 
was  promptly  accepted  by  appellant, 
the  requisite  amount  of  capital  stock 
paid  in,  and  that  the  corporation 
duly  organized  and  commenced  its 
banking  business  under  such  char- 
ter, and  has  conducted  its  business 
as  such  continuously  from  the  date 
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condition  of  affairs  at  the  bank,  the 
mode  of  conducting  and  managing 
the  affairs  of  the  bank,  the  actions 
of  its  directors,  and  the  investment 
of  the  funds  of  the  bank ;  that  §  21 
of  said  act  provides  that  if  any  bank 
examiner  should,  from  any  such  ex- 
amination, be  of  opinion  that  any 
bank  is  insolvent,  or  that  its  condi- 
tion is  such  that  a  further  continu- 
ance of  its  business  is  hazardous 
to  its  creditors,  depositors,  or  the 
public,  or  that  the  bank  has  failed 
to  comply  with  any  rules  or  instruc- 
tions provided  by  law,  he  should 
forthwith  call  a  meeting  of  the 
board  of  examiners  and  report  the 
facts  to  such  meeting;  that  §  20 
of  said  act  provides  that  if  the  said 
board  should  find  any  bank  is  at- 
tempting to  do  business  with  less 
than  the  minimum  capital  required 
by  law,  or  without  having  its  full 
capital  stock  paid  in,  or  that  any 
bank  is  insolvent,  or  that  any  bank 
has  for  any  reason  failed,  it  shall 
be  the  duty  of  the  board  of  examin- 
ers forthwith  to  liquidate  the  said 
bank  as  provided  in  such  statute; 
that  such  board  should  proceed  to 
liquidate  the  business  if  the  bank 
has  make  a  payment  of  dividends 
contrary  to  law,  or  made  any 
charges  against  the  surplus  account 
contrary  to  law,  or  suffered  its  capi- 
tal to  remain  impaired  after  a  thirty- 
days'  notice,  or  allowed  its  reserve 
fund  to  remain  below  the  minimum 
after  thirty  days'  notice,  or  for  per- 
sistent violation  of  any  other  pro- 
visions of  the  law.  The  bill  then 
sets  up  the  guaranty  clause  of  the 
United  States  Constitution  (art.  1, 
§  10),  and  alleges  that  because  of 
such  charter  and  such  constitution- 
al provision  the  state  legislature 
had  no  power  to  subject  the  affairs 
of  the  appellant  bank  to  the  inspec- 
tion, examination,  decision,  and  con- 
trol of  said  iDoard  of  examiners,  or 
to  give  the  board  of  examiners  any 
power  in  connection  with  or  over 
the  management  of  the  bank's  af- 
fairs, or  to  order  or  superintend  any 
liquidation  thereof.  The  bill  then 
sets  forth  that  the  bank  examiners, 
J.  S.   Love  et  aL,  appellees,  were 


threatening  to  interfere  with  the  af- 
fairs of  said  bank  and  to  exercise 
the  power  provided  for  by  said  act 
of  the  state  legislature,  applying  the 
same  to  said  bank;  and  it  invoked 
its  immunity  and  exemption  from 
such  supervision  and  control  under 
said  contract  clause  of  the  Constitu- 
tion of  the  United  States.  The 
prayer  of  the  bill  asks  for  an  in- 
junction against  the  bank  examin- 
ers from  interfering  with  its  affairs, 
and  also  for  a  return  of  the  tax  so 
paid  by  it  under  such  protest. 

To  this  bill  bank  examiner  J.  S. 
Love  et  aL,  demurred;  which  de- 
murrer was  sustained  by  the  chan- 
cellor, and  the  bill  was  dismissed. 

The  question  presented  to  us  here 
for  decision  is  whether  or  not  the 
Bank  of  Oxford,  holding  a  legisla- 
tive charter  of  date  March  — , 
1872,  which  provides  "that  the 
business  of  said  bank  shall  be  con- 
fided to  and  controlled  by  its  stock- 
holders under  such  rules  of  law  and 
regulations  as  said  company  may 
see  fit  to  adopt,  provided  that  the 
same  be  not  in  conflict  with  the  Con- 
stitution of  the  United  States  or  of 
this  state,"  is  exempt  from  the  oper- 
ation of  the  State  Banking  Law 
enacted  by  the  legislature  in  1914; 
in  other  words,  whether  or  not  said 
bank,  by  its  charter,  is  immune  from 
the  supervision  and  regulation  pro- 
vided for  by  the  said  Act  of  1914. 
It  will  be  observed  that  the  appel- 
lant bank  does  not  contend  that  the 
supervision  and  regulation  of  state 
banks  imposed  by  said  Act  of  1914 
is  unreasonable,  but  appellant's  con- 
tention here  is  based  solely  upon  the 
ground  that  the  act  of  the  legisla- 
ture of  1914  is  not  to  be  applied  to 
it,  as  this  would  be  an  impairment 
of  its  charter  rights  of  contract  with 
the  state,  and  therefore  violative  of 
its  constitutional  right  of  contract 
under  the  guaranty  clause  of  the 
Federal  Constitution  (art.  1,  §  10) ; 
that  on  account  of  the  contract  with 
the  state  as  evidenced  by  its  char- 
ter granted  in  1872,  the  legislature 
now  has  no  power  to  subject  the  af- 
fairs of  the  bank  to  the  rules  and 
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regulations  as  provided  in  the  said 
Banking  Law  of  1914. 

It  is  not  clear  to  us  that  the  opera- 
tion of  the  State  Banking  Act  of 
1914  conflicts  with  or  interferes 
with  the  substantial  rights  of  the 
appellant  bank  under  its  charter. 
The  law  undertakes  to  reasonably 
supervise  and  regulate  the  affairs 
of  the  bank  with  reference  to  its 
solvency  and  safety  as  to  the  public 
use,  and  public  welfare ;  but  we  will 
concede,  for  the  purposes  of  the  dis- 
cussion, that  the  Act  of  1914  con- 
travenes and  interferes  with  the 
charter  rights  of  the  appellant  bank, 
as  granted  to  it  by  the  legislature 
in  1872,  in  the  management  of  its 
internal  affairs.  This  raises  the 
question  of  whether  or  not  such 
rights  of  exemption,  as  claimed  by 
the  appellant  bank  under  its  char- 
ter, could  be  lawfully  granted  to  it 
by  an  act  of  the  legislature  of  1872. 
In  other  words,  did  the  legislature 
have  the  power  and  authority  to 
grant  to  the  appellant  bank,  through 
its  charter,  immunity  and  exemp- 
tion from  any  reasonable  regula- 
tions that  might  thereafter  be 
imposed  by  the  state  under  its  inher- 
ent police  power?  We  think  not. 
It  is  contended  by  counsel  for  appel- 
lant that  this  kind  of  legislative  con- 
tract cannot  be  restricted  or  con- 
trolled by  the  police  power  of  the 
state,  but  that  the  police  power  ex- 
tends only  to  matters  affecting  the 
public  health  or  the  public  morals; 
but  we  think  the  authorities  have 
settled  the  law  contrary  to  the  con- 
tention of  counsel  for  appellant. 

"The  police  power  in  its  broadest 
acceptation  means  the  general  pow- 
er of  a  government  to  preserve  and 
promote  the  public  welfare  by  pro- 
hibiting all  things  hurtful  to  the 
comfort,  safety,  and  welfare  of  so- 
ciety, and  establishing  such  rules 
and  regulations  for  the  conduct  of 
all  persons  and  the  use  and  manage- 
ment of  all  property  as  may  be  con- 
ducive to  the  public  interest."  22 
Am.  &  Eng.  Enc.  Law,  916. 

"The  police  power  is  a  govern- 
mental function,  and  neither  the 
state  legislature,  nor  any  inferior 


legislative  body  to  which  a  portion 
of  such  power  has  been  granted,  can 
alienate,  surrender,  or  abridge  the 
right  to  exercise  such  power  by  any 
grant,  contract,  or  delegation  what- 
soever." 22  Am.  &  Eng.  Elnc.  Law, 
921. 

"The  nature  of  the  business  done 
by  banks  in  dealing  with  money, 
receiving  deposits  for  safe-keeping, 
discounting  paper,  and  loaning 
money,  is  such  and  is  so  affected 
with  the  public  interest  as  to  justify 
reasonable  regulation  for  the  protec- 
tion of  the  people.  The  confidential 
and  trust  relations  which  exist  be- 
tween the  bank  and  its  patrons,  and 
the  difficulty  which  depositors  and 
those  dealing  with  the  bank  neces- 
sarily encounter  in  detecting  irregu- 
lar practices  and  in  ascertaining  the 
real  financial  condition  of  banks,  are 
sufficient  to  justify  police  control 
and  inspection."  22  Am.  &  Eng. 
Enc.  Law,  933. 

It  seems  to  be  settled  by  the  Unit- 
ed States  Supreme  Court  that  the 
banking  business  is  affected  with  « 
public  use,  and  that  it  is  within  the 
power  of  the  legislature  to  enact 
laws  under  their  police  power  regu- 
lating the  banking  business.  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104, 
32  L.R.A.(N.S.)  1062,  55  L.  ed.  112, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487;  Shallenberger  v.  First 
State  Bank,  219  U.  S.  114,  55  L.  ed. 
117,  31  Sup.  Ct.  Rep.  189.  The 
rights  and  powers  granted  to  the  ap- 
pellant bank  in  its  charter  from  the 
legislature  in  1872  are  only  such 
powers  as  might  be  exercised  by  an 
individual,  subject  to  the  regulation 
and  control  of  the  legislature;  and 
the  legislature  had  no  authority  to 
surrender  this  power  of  control  and 
regulation  in  the  interest  of  the 
public  welfare. 

"No  legislature  can  curtail  the 
power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in 
matters  of  police."  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  ed.  1079 
(headnote) . 

"The  police  power  of  a  state  ex- 
tends to  the  regulation  of  the  bank- 
ing business,  and  even  to  its  prohibi- 
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tion,  except  on  such  conditions  as  the  -  does  extend  to  the  protection  of  the 


state  may  prescribe/'  Noble  State 
Bank  v.  Haskell,  supra  (headnote). 

Thus,  in  paragraph  3  of  the  head- 
notes  of  the  last  above-cited  case,  it 
was  held  that  the  enactment  of  the 
banking  law,  similar  to  the  one  in 
Mississippi,  was  within  the  police 
power  of  the  state,  and  did  not  in- 
fringe the  obligations  of  a  charter 
contract  On  page  111  of  219  U.  S.> 
the  court,  in  speaking  of  the  police 
power,  said:  "It  may  be  said  in  a 
general  way  that  the  police  powfer 
extends  to  all  the  great  public  needs. 
Camfield  v.  United  States,  167  U.  S. 
518,  42  L.  ed.  260,  17  Sup.  Ct.  Rep. 
864.  It  may  be  put  forth  in  aid  of 
what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be 
greatly  and  immediately  necessary 
to  the  public  welfare.  Among  mat- 
ters of  that  sort  probably  few  would 
doubt  that  both  usage  and  prepon- 
derant opinion  give  their  sanction  to 
enforcing  the  primary  conditions  of 
successful  commerce.  One  of  those 
conditions  at  the  present  time  is  the 
possibility  of  payment  by  checks 
drawn  against  bank  deposits,  to 
such  an  extent  do  checks  replace 
currency  in  daily  business.  If,  then, 
the  legislature,  of  the  state  thinks 
that  the  public  welfare  requires  the 
measure  under  consideration,  anal- 
ogy and  principle  are  in  favor  of  the 
power  to  enact  it," 

The  same  conclusion  was  reached 
in  Shallenberger  v.  First  State  Bank, 
supra,  involving  the  constitutional- 
ity of  a  Nebraska  statute;  and  the 
constitutionality  of  the  law  was  up- 
held also  in  the  case  of  Assaria  State 
Bank  v.  DoUey,  219  U.  S.  121,  56 
L.  ed.  123,  31  Sup.  Ct.  Rep.  189. 
In  the  case  of  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L. 
ed.  989,  the  court  in  discussing  char- 
ter rights  and  the  contract  clause 
of  the  Federal  Constitution,  says: 
^'Whatever  differences  of  opinion 
may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and 
however  difficult  it  may  be  to  ren- 
der a  satisfactory  definition  of  it, 

there  seems  to  be  no  doubt  that  it 
8  A.L.R.— 57. 


lives,  health,  and  property  of  the 
citizens,  and  to  the  preservation  of 
good  order  and  the  public  morals. 
The  legislature  cannot,  by  any  con- 
tract, devest  itself  of  the  power  to 
provide  for  these  objects.  They  be- 
long emphatically  to  that  class  of 
objects  which  demand  the  applica- 
tion of  the  maxim,  ^salus  populi 
suprema  lex,'  and  they  are  to  be 
attained  and  provided  for  by  such 
appropriate  means  as  the  legisla- 
tive discretion  may  devise.  That 
discretion  can  no  more  be  bargained 
away  than  the  power  itself.  Boyd 
v.  Alabama,  94  U.  S.  645,  24  L.  ed. 
302." 

In  the  case  of  Stone  v.  Yazoo  &  M. 
Valley  R.  Co.  62  Miss.  607,  52  Am. 
Rep.  193,  it  is  said  in  the  third  para- 
graph of  the  headnotes :  ''A  grant 
to  a  railroad  company,  in  general 
terms,  of  authority  to  fix  its  rates 
of  compensation,  is  not  a  renuncia- 
tion of  legislative  -power  to  secure 
reasonable  rates*  Every  presump- 
tion is  against  such  renunciation. 
But  where  it  is  clear  that  the  legis- 
lature intended  to  partially  renounce 
such  control  by  conferring  upon  the 
company  the  right  to  fix  its  rates 
within  limits,  the  fixing  of  such  lim- 
its, in  the  charter,  is  a  specification 
of  what  will  be  a  reasonable  exer- 
cise of  the  authority  conferred,  and 
is  to  that  extent  a  renunciation  of 
the  state's  control." 

Therefore,  following  the  sound 
and  safe  conclusions  reached  in  the 
foregoing  authorities,  we  find  the 
law  to  be  that  the  police  power  of 
the  state  extends  to  the  regulation 
of  the  banking  business,  and  it  can- 
not be  surrendered  by  the  legisla- 
ture. And  we  hold  that  the  appel- 
lant, Bank  of  Oxford,  conducting  a 
banking  business,  is  affected  with  a 
public  use ;  that  the  Act  of  1914,  rea- 
sonably regulating  the  conduct  and 
affairs  of  banks,  is  ««„t— ««•* 
withm  the  police  ▼ision  of 
power  of  the  state,  ttupafrimr  con- 
and    is   valid;   and  t'^^^-'i^i^t-. 

that  the  rightis  and  powers  granted 
to  the  appellant  bank  by  the  legis- 
lature of  1872  are  null  and  void,  is 
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80  f  lir  as  they  conflict  with  the  oper- 
ation of  the  Banking  Law  of  1914, 
for  the  reason  that  the  legislature 
had  no  authority  to  renounce  the 
state's  control  over  the  conduct  and 
business  of  the  appellant  bank,  un- 
der its  police  power. 

The  Banking  Act  of  1914  was  de- 
signed and  enacted  primarily  for  the 
purpose  of  regulating  the  affairs  and 
duties  of  the  banks  toward  the  pub- 
lic, and  to  prevent  injury  and  losses 
on  account  of  negligence  or  fraud. 
The  banking  business  is  one  in 
which  the  public  may  be  easily  in- 
jured and  defrauded,  and  a  law  for 
the  supervision  and  regulation  of 


the  business  by  the  state  is  a  whole- 
some piece  of  legislation.  The  Act 
of  1914  imposes  reasonable  regula- 
tions, and  only  such  restraints  as 
make  for  sound  banking  business 
and  a  protection  of  the  public  wel- 
fare. 

In  view  of  these  conclusions,  we 
are  clearly  of  the  opinion  that  the 
judgment  of  the  lower  court  should 
be  affirmed. 

Affirmed  by  the  Supreme  Court 
of  the  United  States  November  10, 
1919  (U.  S.  Adv.  Ops,  1919-20,  p. 
20)  260  U.  S.  608,  68  L.  ed.  1165, 40 
Sup.  Ct.  Rep.  22. 


ANNOTATION. 

Eaiaminatkm  and  supervision  of  banks  by  pubBc 

charter  rights. 


officers  as  impairBient  of 


Research  has  disclosed  but  little  au- 
thority directly  on  the  question  indi- 
cated by  the  title'  to  this  note.  While 
there  are  a  number  of  cases  dealing 
with  the  question  of  the  constitution- 
ality of  statutes  relating  to  banks  in 
which  it  was  contended  that  charter 
rights  were  violated,  the  issues  raised, 
have  frequently  been  of  a  somewhat 
general  nature,  and  not  peculiar  to 
banking  corporations.  There  are 
many  cases  on  the  question  of  the  reg- 
ulation of  banks  under  the  police  pow- 
er of  the  state.  But  in  few  of  these, 
it  seems,  has  t)ie  validity  of  govern- 
mental regulation  been  considered 
from  the  standpoint  of  its  effect  on 
charter  rights.  It  is  said  in  3  R.  C.  L. 
p.  379,  §  5,  that  '"since  banks  are  indis- 
pensable agencies  through  which  the 
industry,  trade,  and  commerce  of  all 
civilized  countries  and  communities 
are  carried  on,  the  business  which 
they  transact,  though  for  private 
profit,  is  of  a  pre-eminently  public  na- 
ture, and  is  therefore  universally  rec- 
ognized as  a  proper  subject  of  legisla- 
tive regulation  under  the  police  power 
of  the  state." 

It  will  be  observed  that  the  decision 
of  the  state  court  in  the  reported  case 
Bank  of  Oxfobd  v.  Love,  ante,  894) 
is  based  on  the  ground  that,  assuming 
that  the  statute  in  question  providing 


for  an  examination  and  liquidation, 
under  certain  conditions,  of  banks  by 
public  officers,  contravened  charter 
rights,  the  statute  was  nevertheless 
constitutional  as  a  valid  exercise  of 
the  police  power,  which  the  state  had 
no  right  to  surrender.  The  decision^ 
assuming  that  the  statute  properly 
came  within  the  police  power,  appears 
to  be  in  accord  with  the  general  rule 
stated  in  8  Cyc.  865,  that  "a  legislature 
cannot,  by  any  contract,  devest  itself 
of  its  police  power,  the  maxim,  'salus 
populi  suprema  lex*  necessarily  apply- 
ing." The  decision  is  affirmed  by  the 
United  States  Supreme  Court  in  (Unit- 
ed States  Adv.  Ops.  191^20,  p.  20)  250 
U.  S.  603,  68  L.  ed.  1165,  40  Sup.  Ct 
Rep.  22,  on  the  ground  that  the  statute, 
in  authorizing  examination  and  re- 
ports of  banks  by  bank  examiners,  and 
assessing  banks  each  year  )io  of  1  per 
cent  of  their  total  assets  for  the  main- 
tenance of  the  state  banking  depart- 
ment, did  not  impair  the  contract  con- 
tained in  the  provision  of  the  charter 
that  the  business  of  the  bank  should 
be  confided  to  and  controlled  by  the 
stockholders  under  such  rules  of  law 
and  regulations  as  the  bank  might  see 
fit  to  adopt,  provided  the  same  did  not 
conflict  with  constitutional  provisions. 
The  court  said  that  the  charter  con- 
tained   nothing   which    purported   to 
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take  away  the  commonly  recognized 
power  of  the  state  to  establiah  such 
reasonable  and  general  regulations  of 
banks  as  might  be  essential  to  public 
safety^  and  to  enforce  them  through  a 
board  supported  by  moderate  assess- 
ments upon  those  engaging  in  the 
business. 

A  statute  providing  for  the  examina- 
tion of  banks  by  bank  commissioners, 
and  authorizing  them,  in  case  they  are 
of  the  opinion  that  a  bank  is  insolvent 
or  in  such  condition  that  the  further 
transaction  of  business  by  it  would 
be  hazardous  to  the  public  or  depos* 
iters,  and  that  the  bank  has  exceeded 
its  powers  or  failed  to  comply  with  the 
rules  and  restrictions  provided  by 
law,  to  apply  to  a  justice  of  the  su- 
preme court  for  an  injunction  to  re- 
strain it  from  the  further  transaction 
of  business  until  a  hearing  is  had,  and 
providing  that  the  justice  shall  forth- 
with issue  such  process  and  after  a  full 
hearing  may  dissolve  or  modify  the 
injunction  or  make  it  perpetual,  was 
held  in  Com.  v.  Farmers'  ft  M.  Bank 
(1889)  21  Pick.  (Mam)  542,  32  Am. 
Dec.  290,  not  unconstitutional  as  ap- 
plied to  an  existing  bank,  on  the  theory 
that  it  impaired  the  obligation  of  the 
contract  between  the  bank  and  the 
state  by  diminishing,  through  an  in- 
junction granted  before  a  hearing,  the 
time  during  which  the  charter  empow- 
ered the  corporation  to  act.  The  court 
considered  such  an  injunction  as  anal« 
ogous  to  the  compulsory  process  is- 
sued in  other  cases  for  the  purpose  of 
taking  the  subject  of  controversy  into 
the  custody  of  the  law  during  the  in- 
quiry, of  preventing  further  loss,  and 
securing  the  means  of  affording  re^ 
dress. 

In  Noble  State  Bank  v.  Haskell 
(1911)  219  U.  S.  104,  55  L.  ed.  112,  82 
L.R-A.(N.S.)  1062,  81  Sup.  C!t.  Rep. 
186,  Ann.  Cas.  1912A,  487,  it  was  held 
that  contract  obligations  under  a 
bank's  charter  which  is  subject  to  al- 
teration or  repeal  are  not  unconsti- 
tutionally impaired  by  the  levy  and 
collection,  under  a  state  statute,  of  an 
assessment  based  upon  average  daily 
deposits,  for  the  purpose  of  creating  a 
depositors*  guaranty  fund  to  secure 
the  ftiU  repayment  of  deposits  in  case 


it  or  any  other  bank  existing  under  the 
state  laws  becomes  insolvent^  unless 
the  statute  deprives  the  bank  of  liber- 
ty or  property  without  due  process  of 
law.  The  view  was  taken  in  this  case 
that  the  police  power  of  the  state  ex- 
tends to  the  banking  business  and 
even  to  its  prohibition,  except  on  such 
conditions  as  the  state  may  prescribe. 
The  case  was  approved  and  followed 
on  similar  facts  in  Shallenberger  v. 
First  State  Bank  (1911)  219  U.  S.  114, 
56  L.  ed.  117,  81  Sup.  Ct  Rep.  189, 
reversing  (1909)  172  Fed.  999. 

In  Re  Opinion  of  Justicee  (1852)  9 
Gush.  (Maaa)  604,  it  was  held  that  the 
Provident  Institution  for  Savings  in 
Boston,  the  charter  of  which  was  in 
general  terms,  without  a  grant  of  par- 
ticular powers  or  privileges  as  to  the 
manner  of  conducting  business,  and 
did  not  prescribe  a  mode  for  the  mak- 
ing of  investments,  but  provided  mere- 
ly that  all  deposits  received  should  be 
used  and  improved  to  the  best  advan-. 
tage,  was  not  exempt  from  the  opera- 
tion of  statutes  enacted  after  its  in- 
corporation, prescribing  the  mode  of 
investment  for  savings  banks.  ; 

And  in  Malone  v.  Provident  Inst,  for 
Sav.  (1909)  201  Mass,  28,  86  N.  E.  912, 
affirmed  in  (1911)  221  U.  &  660,  55 
L.  ed.  899,  84  L.RJl.(N.S.)  1129,  81 
Sup.  Ct.  Rep.  661,  it  was  held  that 
charter  rights  of  savings  banks  were 
not  unconstitutionally  impaired  by  a 
statute  providing  that  deposits  which 
had  remained  inactive  and  unclaimed 
for  thirty  years,  where  the  claimant  is 
unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer 
and  receiver  general,  to  be  held  by  him 
as  trustee  for  the  true  owner  or  his 
legal  representative. 

The  annotation  does  not  cover  such 
questions  as  that  involved  iii  Smath- 
ers  V.  Western  Carolina  Bank  (1904) 
185  N.  a  410,  47  S.  E.  898,  as  to  the 
power  of  a  legislature  to  enact  stat- 
utes relating  to  stockholders'  liability, 
as  applied  to  existing  banks.  See,  in 
this  connection,  Cummings  v.  Spaun- 
horst  (1877)  5  Mo.  App.  21,  holding 
that  a  statute  making  bank  officers  who 
assent  to  the  reception  of  deposits  or 
the  creation  of  debts  by  the  bank,  with 
knowledge  that  it  is  insolvent  or  in 
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failing  circumstances,  individually  re- 
sponsible for  such  deposits  or  debts, 
did  not,  as  applied  to  the  officers  of  a 
bank  previously  created  by  special 
charter,  impair  the  obligation  of  the 
contract  between  the  bank  and  the 
state.  The  court  said:  ''This  has 
nothing  to  do  with  the  franchise  of  the 
corporation;  but  it  would  not  matter 
if  the  corporation  were  incidentally 
affected.  This  corporation  is  subject, 
as  are  its  officers,  to  the  police  power 
of  the  state,  and  the  provisions  of  its 
charter  cannot  exempt  it  from  regula- 
tions made  in  the  exercise  of  that 
power.  .  .  .  Nor  need  the  regula- 
tions be  any  more  distinctly  made  in 
the  exercise  of  the  police  power,  than 
as  indicating  an  intent  to  carry  out 
a  policy  which  the  state  deems  essen- 
tial for  the  protection  of  rights  in 
property;  and  regulations  so  made  do 
not,  because  they  incidentally  affect  it, 
impair  the  obligation  of  a  contract." 
^  Without  intending  to  cover  the  par- 
ticular question  involved,  attention  is 
called  in  this  connection  to  a  number 
of  cases,  some  of  which  are  cited  in 
the  reported  case  (Bank  of  Oxford  v. 
Love,  ante,  894),  which  show  the 
broad  application  of  the  police  power 
where  banking  institutions  are  in- 
volved, and  sustain  the  validity,  as  a 
proper  exercise  of  this  power,  of  stat- 
utes imposing  various  regulations  on 
banking  corporations,  although  the 
opinions  do  not  particularly  consider 
the  matter  from  the  standpoint  of  im- 
pairment of  contract  obligations  con- 
tained  in  the  banks'   charters. 

United  States. — ^Assaria  State  Bank 
V.  Dolley  (1911)  219  U.  S.  121,  65  L. 
ed.  123,  81  Sup.  Gt.  Rep.  189,  affirming 
175  Fed.  865  (bank  guaranty  law) ; 
Engel  r.  O'Malley  (1911)  219  U.  S.  128, 
55  L.  ed.  128,  81  Sup.  Ct.  Rep.  190 
(statute  requiring  the  licensing  of 
private  bankers) ;  Dolley  v.  Abilene 
Nat.  Bank  (1910)  82  L.R.A.(N.S.) 
1065,  102  C.  C.  A.  607,  179  Fed.  461 
(bank  guaranty  law). 

Idaho. — State  use  of  Allen  v.  Title 
Guaranty  &  S.  Co.  (1915)  27  Idaho, 
752,  152  Pac.  189  (statute  authorizing 
bank  commissioner  to  take  charge  of 
insolvent  bank) . 

Kansas.— Blaker  v.  Hood  (1894)  58 


Kan.  499,  24  L.R.A.  854,  86  Pac.  1115 
(statute  creating  office  of  bank  com- 
missioner and  requiring  reports  by 
banks  and  submission  to  investiga- 
tion);  Schaake  v.  Dolley  (1911)  85 
Kan.  598,  37  L.R.A.(N.S.)  877, 118  Pac. 
80,  Ann.  Gas.  1913A,  254  (statute  au- 
thorizing charter  board  to  refuse  bank 
charter  if  it  determines  against  the 
public  necessity  of  the  business  in  the 
conununity  where  it  is  sought  to  es- 
tablish the  bank). 

Kentucky. — ^American  Southern  Nat. 
Bank  v.  Smith  (1916)  170  Ky.  512, 186 
S.  W.  482,  Ann.  Gas.  1918B,  959  (pub- 
lic policy  making  banking  corporations 
subject  to  the  visitatorial  powers  of 
the  government  creating  them) . 

Minnesota.  —  Carison  v.  Pearson 
(1920)  —  Minn.  — ,  176  N.  W.  346 
(statute  imposing  on  the  State  Securi- 
ties Commission  the  duty  of  determin- 
ing whether  a  certificate  of  authority 
to  do  business  as  a  bank  should  issue). 

Missouri.  —  Gitizens  Bank  v.  Wells 
(1916)  269  Mo.  190,  190  S.  W.  814 
(statute  authorizing  directors  of  bank 
to  appoint  and  remove  cashier  or  other 
officer  at  pleasure). 

North  Dakota. — State  ex  rel.  Good- 
flill  V.  Woodmansee  (1890)  1  N.  D.  246, 
11  L.R.A.  420,  46  N.  W.  970  (statute 
providing  minutely  for  organization 
and  government  of  banks  and  requir- 
ing incorporation). 

Oregon.— Mulkey  v.  Bennett  (1920) 
—  Or.  — ,  186  Pac.  1115  (statute  pro- 
viding that  the  superintendent  of 
banks  should  make  an  examination  of 
a  proposed  bank,  and  should  issue  a 
charter,  if  on  examination  it  appeared 
that  the  bank  was  lawfully  entitled  to 
begin  business  and  the  directors  and 
officers  were  competent  to  engage  in 
the  business,  and  if  in  the  superintend- 
ent's opinion  the  organization  of  the 
bank  was  justified). 

South  Dakota.  —  St  Gharles  State 
Bank  v.  Wingfield  (1915)  36  S.  D.  493, 
155  N.  W.  776  (statute  requiring  re- 
serve fund). 

Wisconsin.— Weed  v.  Bergh  (1910) 
141  Wis.  569,  25  L.R.A.  (N.S.)  1217, 124 
N.  W.  664  (statute  requiring  incor- 
poration of  private  banking  concerns)  • 

The  question  has  arisen  in  a  number 
of  cases  as  to  the  constitutionality  of 
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statutes  authorizing:  a  public  officer  to 
take  charge  of  the  assets  of  banks 
upon  suspicion  of  insolvency.  But 
these  decisions  also  turn  on  other 
questions  than  charter  rights.  For  in- 
stance, in  State  Sav.  ft  C.  Bank  v.  An« 
demon  (1918)  165  CaL  437,  L.R.A. 
1915E,  675,  182  Pac  755,  affirmed  in 
(1914)  288  U.  &  611,  59  L.  ed.  1488, 
35  Sup«  Ct.  Rep.  792,  it  is  held  that  a 
bank  is  not  deprived  of  its  property 
without  due  process  of  law  by  pro- 
ceedings  under  a  statute  authorizing 
the  bank  superintendent  to  take  pos- 
session of  its  assets  whenever  he  shall 
have  reason  to  conclude  that  it  is  in  an 
unsound  condition,  or  that  it  is  unsafe 
or  inexpedient  for  it  to  continue  busi- 
ness. And  the  authorities  generally 
appear  to  sustain  the  proposition  that 
a  statute  authorizing  a  state  officer  to 
take  charge  of  a  bank  which  he  con- 


cludes is  in  an  unsafe  condition,  and 
providing  also  for  a  judicial  review  of 
such  action,  is  w^hin  the  police  power 
of  the  state,  and  does  not  deprive  any 
person  of  his  property  without  due 
process  of  law,  nor  deny  to  any  the 
equal  prot^tion  of  the  laws.  See, 
for  example,  on  this  proposition,  the 
following  cases :  Montgomery  Bank  ft 
T.  Co.  V.  Walker  (1913)  181  Ala.  368,  61 
So.  951,  approved  in  McDavid  v.  Bank 
of  Bay  Minette  (1915)  193  Ala.  341,  69 
So.  452;  Blaker  v.  Hood  (1894)  53  Kan. 
499,  24  L.R.A.  854,  36  Pac.  1115;  Jef- 
fries V.  Bacastow  (1918)  90  Kan.  495, 
135  Pac.  582;  Cartmell  v.  Commercial 
Bank  &  T.  Co.  (1913)  153  Ky.  798,  156 
S.  W.  1048;'  State  ex  rel.  Sparks  v. 
State  Bank  ft  T.  Co.  (1909)  81  Nev. 
456,  103  Pac.  407,  105  Pac.  567. 

R.  £!•  H* 


EX  PARTE  WILLIAM  P.  CARROLL,  Appt 

SPeoDOM  Cimrt  of  Criminal  Appeals  —  Navemher  26,  1919, 
(—  Tex.  Crim.  Rep.  — ,  217  S.  W.  882.) 

Extradition  —  revocation  of  parole. 

1.  A  convict  whose  parole  is  revoked  because  of  breach  of  conditions  is 
subject  to  extradition. 

ISee  note  on  this  question  beginning  on  page  903.] 


—  effect  of  warrant  -—right  to  hold 
in  restraint. 

2.  The  issuance  of  a  warrant  in  an 
extradition  proceeding,  the  sufficiency 
of  which  is  not  questioned,  establishes 
prima  facie  authority  to  hold  the  one 
against  whom  it  is  issued  in  restraint. 

[See  11  R.  C.  L.  749.] 

—  proceeding  against  convict. 

8.  A  convict  is  subject  to  extradition 
as  well  as  an  accused. 
[See  11  R.  C.  L.  782.] 

—  burden  of  proof  —  violation  of  pa* 
role. 

4.  The  issuance  of  a  warrant  by  the 


governor  in  extradition  proceedings 
charging  violation  of  a  parole  implies 
that  the  parole  was  violated,  and  the 
authorities  of  the  state  where  the 
arrest  is  made  need  not  show  that  fact. 

—  effect  of  remaining  in  state  until 
expiration  of  time  fixed  in  sentence. 

5.  The  fact  that  a  paroled  convict 
remains  in  the  state  until  after  the 
expiration  of  the  time  limited  in  his 
sentence  does  not  prevent  his  extradi- 
tion for  violation  of  his  parole  if  he 
then  leaves  the  state  before  the  term 
of  imprisonment  has  been  served. 


Appeal  by  relator  from  an  order  of  the  Criminal  District  Court  for 
Harris  County  (Robinson,  J.)  refusing  to  release  him,  upon  hearing  of 
his  application  for  a  writ  of  habeas  corpus,  from  custody  under  extradition 
proceedings.    Affirmed.  * 

The  facts  are  stated  in  the  opinion  of  the  court 
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Messrs.  Meek  &  Kahn  for  appellant. 

Messrs.  Alvin  M*  Owsley,  Assistant 

Attorney  General,  and  E.  T.  Branch, 

for  the  State: 

Relator  havinsr  been  convicted  under 
an  indictment  for  forgery  in  Massa- 
chusetts, and  not  having  served  the 
time  for  which  he  was  convicted,  hav- 
ing left  that  state  and  being  found  in 
Texas,  is  a  fugitive  from  justice. 

Dolan's  Case,  101  Mass.  219;  Drin- 
kall  V.  Spiegel,  08  Conn.  441,  36  L.R  J^. 
486,  36  Atl.  BiO;  Bishop,  New  CrinL 
Proc.  §  220,  subd.  4 ;  2  Moore,  Extradi- 
tion, §  580,  p.  839;  Ex  parte  Bergman, 
60  Tex.  Crim.  Rep.  15,  180  S.  W.  174 ; 
Hollon  V.  Hopkins,  21  Kan.  638 ;  People 
ex  rel.  McCoy  v.  Warden,  3  N.  Y.  Crim. 
Rep.  370 ;  Colon's  Case,  148  Mass.  168, 
19  N.  E.  164;  Ex  parte  Reggel.  114  U.  S. 
652,  29  L.  ed.  253,  5  Sup.  Ct.  Rep.  1148, 
5  Am.  Crim.  Rep.  218 ;  20  R.  C.  L.  art. 
60. 

MorrofW,  J.,  delivered  the  opinion 
of  the  court : 

The  appeal  is  from  an  order  of  the 
district  court  of  Harris  county  re- 
fusing to  release  appellant  upon 
hearing  of  his  application  for  writ 
of  habeas  corpus.  His  restraint  is 
under  an  executive  warrant  issued 
by  the  governor  of  this  state  upon 
the  requisition  of  the  governor  of 
the  state  of  Massachusetts.  The  is- 
suance of  the  war- 
ExtraditioB^        rant,  the  sufficiency 

warrant—  of       WhlCh       IS       HOt 

Je^lraint.''***  *'  questionod,      estab- 

lishes  prima  facie 
the  authority  to  hold  the  relator. 
Ex  parte  Nix,  —  Tex.  Crim.  Rep. 
— ,  212  S.  W.  507,  and  authorities 
therein  referred  to ;  Roberts  v.  Reil- 
ly,  116  U.  S.  80,  29  L.  ed.  544,  6  Sup. 
Ct.  Rep.  291,  and  annotations  in 
Rose's  Notes  on  U.  S.  Reports,  Rev. 
ed.  vol.  13,  p.  170. 

The  documents  filed  with  the  sec- 
retary of  state  and  upon  which  the 
requisition  was  granted,  which  were 
put  in  evidence  by  relator,  show  that 
on  January  13;  1913,  the  relator  was 
convicted  of  forgery  and  sentenced 
to  confinement  in  the  penitentiary 
for  not  more  than  four  years;  that 
on  the  25th  day  of  July,  1915,  he 
was  permitted  to  go  at  larjge  upon 
parole;  that  subsequently,  in  Janu- 
ary, 1916,  the  board  of  paroles  of 


the  state  of  Massachusetts  at  a 
meeting  passed  a  resolution  revok- 
ing the  permit  to  be  at  liberty,  and 
issued  a  warrant  for  the  rearrest 
of  the  relator  and  his  confinement 
for  the  unexpired  time  of  his  sen- 
tence, which  warrant  recites  that 
the  board  of  paroles  was  acting  in 
pursuance  of  a  certain  provision  of 
the  laws  of  Massachusetts,  and  that 
the  revocation  was  ordered  for  the 
reason  that  William  P.  Carroll  ''had 
left  his  home  and  employment  with- 
out permission,  has  not  reported  as 
directed,  and  his  whereabouts  are 
unknown  to  this  office.'' 

The  fact  that  relator  had  been 
convicted  under  the  indictment 
charging  him  with  forgery  does  not 
prevent  his  extradi-  «p,oceedia» 
tion.  On  the  sub-  a««in«t 
ject,  from  Moore  on  ^•»^*''*- 
Extradition,  vol.  2,  §  530,  we  take 
the  following :  "The  term  'charged' 
applies  to  persons  convicted  as  well 
as  to  persons  merely  sought  for  the 
purpose  of  trial.  Where  a  person  is 
convicted  of  crime,  his  sentence  of 
imprisonment  can  be  satisfied  only 
by  actual  service  of  his  term  in  pris- 
on. Hence,  if  he  escapes,  the  term 
ceases  to  run,  and  he  may,  after  its 
nominal  expiration,  be  brought  back 
to  serve  the  unexpired  balance  of 
his  term." 

See  Drinkall  v.  Spiegel,  68  Conn. 
441;  36  L.R.A.  486,  36  Atl.  830;  Ex 
parte  Bergman,  60  Tex;  CrinL  Rep. 
16,  130  S.  W.  174. 

If  it  would  have  been  permissible 
to  show  that  the  revocation  of  his 
parole  was  unauthorized  or  not  with- 
in the  scope  of  the  power  of  the 
board  of  paroles  (and  this  is  ques- 
tionable), such  proof  was  not  fur- 
nished; and  the  relator,  having 
broken  the  condi- 
tions upon  which  pSJJ^!***"  •' 
his  freedom  from 
confinement  depended,  was  in  no 
better  position  than  if  he  had  es- 
caped by  force.  Drinkall  v.  Spiegd, 
supra;  Ex  parte  Williams,  10  Okla. 
Crim.  Rep.  346,  51  L.R.A.(N.S.) 
668,  136  Pac.  598. 

It  was  not  incumbent  upon  the  re- 
spondent to  prove  the  terms  of  the 


EX  PARTE 

(—  Te9.  Crim,  Bep, 

paiole.    Hie  issuance  of  the  writ 

-burden  of  ^7  **^«  govemoF  im- 

proof-viouttflMi  phes  that  it  was 
of  pToie.  rightfully  done,  and 

the  implication  obtains  until  over- 
come by  proof.  The  affidavits  found 
among  the  papers  filed  by  the  gov- 
ernor, in  which  the  terms  of  the 
parole  were  set  out  and  its  breach 
declared,  in  no  sense  vitiated  the 
warrant.  The  other  documents  ac- 
companying the  requisition  were 
suflScient  to  support  it.  Moreover, 
the  law  does  not  prescribe  the  man- 
ner in  which  the  executive  of  the 
refugitive  state  may  determine  the 
question  of  fact  as  to  whether  the 
accused  is  a  fugitive  from  justice, 
and  we  are  aware  of  no  legal  ob- 
stacle to  the  consideration  by  the 
governor  of  the  affidavits  mentioned. 
Illinois  ex  rel.  McNichols  v.  Pease, 
207  U.  S.  100,  52  L.  ed.  121,  28  Sup. 
Ct.  Rep.  68;  U.  S.  Stats.  Anno.  vol. 
2,  p.  891,  Comp.  Stats.  §  10,118;  Ex 
parte  McDaniel,  76  Tex.  Crim.  Rep. 
184,  173  S.  W.  1018,  Ann.  Cas. 
1917B,  836. 

The  relator's  evidence  does  not 
negative  the  fact  that  he  had 
breached  the  parole.  It  does  not 
purport  to  give  the  terms  of  the 
parole.  Its  extent  is  to  say  that  the 
relator  remained  in  Massachusetts 
continuously  from  the  time  of  his 
conviction  until  January,  1918,  and 
that  when  he  was  paroled  all  that 
was  said  to  him  by  the  warden  of 


CARROLL.  SKIS 

the  penitentiary  was:  ''Here  are 
$3.  You  are  discharged.^'  The  trial 
judge  regarded  this  evidence  as  in- 
sufficient to  discharge  the  burden 
which  was  upon  relator  to  show  that 
he  was  not  a  fugitive  from  justice. 
It  was  undisputed  that  he  had  been 
charged  by  indictment  and  convict- 
ed to  serve  in  the  penitentiary ;  that 
he  was  released  on  parole;  that  the 
legally  constituted  authorities  had 
declared  his  parole  breached  and  re- 
voked; that  he  had  not  served  the 
remainder  of  his  term  in  the  peni- 
tentiary ;  had  left  the  state  in  which 
he  was  convicted,  and  come  to 
Texas.  The  fact  .^^^^  ^, 
that  he  remained  in  remaininir  la 
Massachusetts  until  ;iVir«tro"of 
after  the  expiration  JJJJf^****  *■ 
of  the  time  when  **"  ***** 
his  term  of  imprisonment  would 
have  ended  is  without  weight  on  the 
issues  involved.  His  attitude  was 
tantamount  to  that  of  an  escaped 
convict  from  the  time  his  permit  to 
remain  at  large  was  breached  and 
revoked.  The  lapse  of  time  inter- 
vening before  he  left  the  state  did 
not  satisfy  the  penalty  against  him. 
R.  C.  L.  vol.  20,  p.  670,  §  69 ;  also  vol. 
8,  p.  231,  S§  229  and  232. 

We  find  no  error  in  the  record. 
The  judgment  is  affirmed,  and  the 
relator  remanded  to  the  custody  of 
the  sheriff. 

Petition  for  rehearing  denied  Jan- 
uary 14,  1920. 


ANNOTATION. 


Eadradition  of  one  who  violates  parole. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Ex  paste  Cabboll,  ante, 
901)  that  one  released  from  prison  on 
parole,  who  violates  his  parole,  which 
is  revoked,  and  who  goes  to  another 
state,  may  be  extradited  aa«a  fugitive 
from  justice,  on  the  theory  that  he  is 
a  convict  whose  term  has  not  expired, 
and  that  this  is  so  although  he  re- 
mained in  the  demanding  state  until 
after  the  original  period  of  his  sen- 
tence had  expired. 

It  is  the  law  that  one  released  from 


prison  on  parole  who  violates  the 
terms  of  his  parole  may  be  extradited 
from  another  state  as  a  fugitive  from 
justice  on  the  ground  that  he  is  a  con- 
vict whose  time  has  not  expired,  and 
who  therefore  is  "charged  with  crime" 
under  the  United  States  Constitution. 
Hughes  V.  Pflanz  a905)  71  C.  C.  A. 
284,  138  Fed.  980;  Drinkall  v.  Spiegel 
(1896)  68  Conn.  441.  36  L.R.A.  486,  36 
Atl.  830;  Re  Gertz  (1913)  21  Haw.  526; 
Re  Weinhause  (1919)  ~  Mo.  App.  — , 
216  S.  W.  648  (obiter) ;  Ex  parte  Wil- 
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UaznB  (1918)  10  Okliu  Grim.  Rep.  344, 
tl  L.R J!l.  (N.S.)  668,  136  Pac.  697, 
£x  PARTE  Cabboll  (reported  here- 
with) . 

So  it  has  been  held  in  Canada  that  a 
person  from  the  United  States  who  had 
broken  his  parole  in  that  country, 
where  he  had  been  convicted  of  an 
extraditable  offense  and  subsequently 
paroled,  could  be  extradited,  although 
the  breaking  of  parole  is  not  an  extra- 
ditable offense,  as  he  was  a  fugitive 
from  justice  under  the  Canada  statute. 
The  court  said:  "Possibly,  a  defend- 
ant who  has  broken  his  parole  would 
not  be  considered  a  fugitive  from  jus- 
tice within  the  popular  meaning  of  the 
phrase,  but  the  phrase  is  given  an  en- 
larged meaning  by  §  2  (d)  of  our  Ex- 
tradition Act,  which  states  that  'fugi- 
tive' means  a  person  being  in  Canada 
who  is  accused  or  convicted  of  an  ex- 
tradition crime  committed  within  the 
jurisdiction  of  a  foreign  state."  Unit- 
ed States  V.  Allison  (1918)  —  N.  S.  — , 
42  D.  L.  R.  595. 

In  Drinkall  v.  Spiegel  (1896)  68 
Conn.  441,  36  L.R.A.  486,  36  Atl.  830, 
supra,  it  was  held  that  a  prisoner  in 
a  reformatory  who  violates  a  parole 
permitting  him  to  go  into  one  state 
where  employment  had  been  obtained 
for  him,  by  going  into  another,  is  a 
fugitive  from  justice  within  U.  S. 
Const,  art  4,  |  2,  providing  for  extra- 


dition of  any  person  charged  with  a 
crime  who  shall  flee  from  justice  and 
be  found  in  another  state. 

In  Reg.  v.  Holloway  Prison  (1898) 
14  Times  L.  R.  (Eng.)  252,  where  one 
who  had  been  convicted  in  Holland, 
and  had  leave  to  serve  his  sentence 
later,  went  to  England,  and  some  time 
afterwards  the  Dutch  government  de- 
manded his  extradition,  it  was  held 
that  he  must  be  given  up  as  he  had  not 
been  "discharged"  within  the  terms  of 
the  extradition  treaty  with  Holland. 

But  where  the  probation  laws  of  a 
state  provided  for  release*  on  proba- 
tion, and  a  statute  further  provided 
that  if  on  a  first  conviction  of  simple 
larceny  the  person  convicted  makes 
full  restitution  he  shall  not  be  im- 
prisoned in  the  state's  prison,  one  in- 
dicted for  larceny  pleaded  guilty,  made 
what  was  accepted  as  restitution,  and 
was  allowed  to  go  without  bond  on  the 
understanding  that  he  was  released 
from  all  prosecution,  it  was  held  that 
he  could  not  thereafter  be  extradited 
for  the  larceny.  Re  Weinhause  (1919) 
—  Ma.  App.  — ,  216  S.  W.  548. 

It  may  be  noted  that  it  was  held 
in  Carpenter  v.  Lord  (1918)  88  Or. 
128,  L.R.A.1918D,  674,  171  Pac.  577, 
that  a  convict  on  parole  is  within  the 
operation  of  a  statute  forbidding  his 
rendition  to  another  state  when  he 
is  in  custody  under  judgment  of  con- 
viction for  crime.  B.  B.  B. 


GEORGE  A.  HARTMAN  et  al.,  Respts., 

V. 

CITY  OP  PENDLETON  et  al.,  Appts. 

Oregon  Supreme  Court  (Dept.  No.  1)  -^  January  27,  1990. 

(—  Or.  — ,  186  Pac.  572.) 

Trust  —  for  library  —  right  to  accumulate  income. 

1.  Under  a  bequest  of  a  fund,  the  annual  income  of  which  is  to  be 
expended  for  the  benefit  of  a  library,  the  income  must  be  applied  annually 
and  not  hoarded. 

[See  note  on  this  question  beginning  on  page  915.] 


WUl  —  construction  —  extrinsic  evi- 
dence. 

2.  Where  the  language  employed  in 
a  will  is  clear  and  of  well-defined  force 


and  meaning,  extrinsic  evidence  of 
what  was  intended  in  fact  cannot  be 
adduced  to  explain,  qualify,  enlarge^ 
or  contradict  this  language. 
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Associatioit  —  right  to  hold  property. 

8.  An  unincorporated  association 
may  take  and  hold  property  given  it  by 
will,  at  least  to  the  extent  that  it  can- 
not be  taken  back  by  testator's  repre- 
sentatives. 

[See  6  R.  C.  L.  812.] 

Trust  —  unincorporated  association  as 
trustee. 

4.  An  unincorporated  association 
cannot  become  a  trustee  of  a  library 
for  the  use  of  someone  else. 

[See  5  R.  C.  L.  816.] 

Will  —  devise  for  library  —  interpre- 
tation. 

6.  A  devise  of  a  fund  in  trust  for  a 
library  of  the  commercial  association 
of  a  particular  city  cannot,  where  such 
association  owns  a  library,  be  shown  to 
be  intended  for  the  benefit  of  a  public 
library,  especially  where  the  will  pro- 
vides that,  if  for  any  cause  the  com- 
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mercial  association  ceases  to  exist  for 
a  specified  time,  the  fund  shall  revert 
to  testator's  estate. 

Trust  ^  for  library  —  power  of  tms- 


6.  A  bequest  to  trustees  of  a  fund 
the  income  of  which  is  to  be  used  for 
the  benefit  of  a  library  of  an  asso- 
ciation does  not  require  the  trustees 
to  turn  the  income  over  to  the  associa- 
tion, but  they  may  make  the  expendi- 
tures themselves. 

GoBts  —  liability  of  trustee. 

7.  A  trustee  of  a  fund  established 
for  benefit  of  a  library  will  not  be 
mulcted  with  costs  for  awaiting  the 
judgment  of  the  court  in  case  a  dis- 
pute arises  as  to  the  proper  benefi- 
ciary, where  he  acts  in  good  faith,  al- 
though he  does  not  comply  strictly 
with  the  terms  of  the  trust. 


Appeal  by  defendants  from  a  dectee  of  the  Circuit  Court  for  Umatilla 
County  (Anderson,  J.)  in  favor  of  plaintiffs,  in  a  suit  for  the  construction 
of  the  will  of  Samuel  P.  Sturgis,  deceased.    Modified  and  affirmed. 


Statement  by  McBride,  Ch.  J. : 

This  is  a  suit  primarily  to  have 
interpreted  a  certain  clause  in  the 
wiU  of  Samuel  P.  Sturgis,  deceased, 
and  arises  out  of  the  following  cir- 
cumstances : 

On  the  7th  day  of  January,  1896, 
Samuel  P.  Sturgis  executed  in  due 
form  a  will  containing  the  following 
provision:  ^1  give  and  bequeath  to 
James  A.  Fee  and  Edward  D.  Boyd, 
as  trustees,  the  sum  of  five  thousand 
($5,000)  dollars  in  trust,  to  be  in- 
vested by  them,  and  the  annual  in- 
come derived  therefrom  to  be  used 
by  them,  for  the  benefit  of  the  li- 
ln*ary  of  the  Commercial  Associa- 
tion of  Pendleton,  of  the  city  of  Pen- 
dleton, Oregon;  but  if  from  any 
cause  said  Commercial  Association 
of  Pendleton  ceases  to  exist  for  a 
period  of  three  years,  then  all  of 
said  $6,000  shall  revert  to  my  es- 
tate and  become  the  property  of  my 
wife,  Lina  H.  Sturgis,  in  fee  simple.'' 

A  month  later  Samuel  P.  Sturgis 
died  from  the  sickness  from  which 
he  was  suffering  when  the  will  was 
executed. 

We  have  now  practically  two 
claimants  to  the  benefits  of  this  be- 
c|uest,  namely,  the  city  of  Pendleton, 


for  the  purpose  of  its  municipal  li- 
brary, and  the  Commercial  Associa- 
tion of  Pendleton,  for  the  benefit  of 
its  library. 

The  Commercial  Association  of 
Pendleton  claims  that  it  is  the  bene- 
ficiary under  the  terms  of  the  will, 
while  the  defendants  claim  that  the 
Pendleton  Public  Library,  at  pres- 
ent a  municipal  institution  of  the 
city,  is  the  beneficiary.  The  surviv- 
ing trustee  under  the  will,  taking 
the  latter  view  and  desiring  to  ex- 
pend the  income  of  the  trust  funds 
for  the  purposes  of  the  library  of 
the  Pendleton  Public  Library,  the 
Commercial  Association,  by  its  li- 
brary committee,  duly  authorized  so 
to  do,  commenced  this  suit  to  have 
the  will  interpreted,  making  the  city 
of  Pendleton,  the  members  of  its 
library  board,  and  Judge  James  A. 
Fee,  the  surviving  trustee,  parties 
defendant,  all  of  whom  answered, 
setting  up  the  claim  of  the  Pendle- 
ton Public  Library  to  the  bequest. 

Messrs.  James  A.  Fee,  R  W.  Monta* 
gue  and  Stephen  A.  Lowell  for  appel- 
lants. 

Messrs.  Raley  &  Raley  for  respond- 
ents. 
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McBride,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  suit  is  not  brought  to  correct 
an  alleged  mistake  in  the  will  of 
Samuel  P.  Sturgis.  The  plaintiffs 
claim  that  the  testator  made  a  per- 
fect will,  making  it  the  beneficiary, 
and  allege  that  defendants  claim  a 
different  interpretation,  whereupon 
it  asks  that  the  true  purpose  and 
intent  of  the  docunient  be  judicially 
declared.  The  defendants,  on  the 
other  hand,  claim,  that  the  Pendle- 
ton Public  Library  was  the  bene- 
ficiary, and  that  there  are  ambigu- 
ous terms  used,  and  ask  a  decree 
construing  the  will  to  mean  that  the 
trust  fund  therein  provided  was  be- 
queathed to  and  belongs  to  the  Pen- 
dleton Public  Library,  and  that  the 
same  is  the  property  of  the  people 
of  the  city  of  Pendleton. 

If  there  is  any  ambiguity  in  the  ' 
terms  of  the  will,  it  is  latent  and  not 
apparent  on  the  face  of  the  instru- 
ment. Anyone  ignorant  of  local  con- 
ditions and  controversies  would, 
upon  reading  the  clause  in  dispute, 
at  once  conclude:  (1)  That  there 
was  at  the  time  an  organization 
known  as  the  Commercial  Associa- 
tion of  Pendleton ;  (2)  that  it  had  a 
library ;  (3)  that  its  habitat  was  the 
city  of  Pendleton,  Oregon,  and  (4) 
that  it  was  the  intent  of  the  testator 
that  the  trustees  named  in  the  will 
should  expend  the  income  of  the 
tund  so  bequeathed  for  the  benefit 
of  that  library.  If  the  first  three 
of  these  conditions  actually  existed, 
the  fourth  necessarily  follows  as  a 
matter  of  law. 

Before  considering  the  testimony 
in  the  instant  case,  it  may  be  well 
to  advert  to  some  firmly  established 
principles  laid  down  for  the  con- 
struction of  wills,  because  there  is 
no  branch  of  judicature  which,  be- 
yond this,  so  much  requires  ad- 
herence to  those  rules  which  the 
wisdom  and  experience  of  genera^ 
tions  have  developed. 

The  remark  of  Tindal,  Ch.  J.,  in 
Doe  ex  dem.  Clarke  v.  Ludlam,  7 
Bing.  279,  131  Eng.  Reprint,  108,  is 
one  of  universal  application:  ''I 
agree  in  the  necessity  of  adhering 


to  general  rules  in  the  construction 
of  wills  and  other  instruments.  It 
is  expedient  that  such  rules  should 
be  held  sacred,  because  they  with- 
draw the  decision  from  the  discre- 
tion of  the  individual  judge,  and  pre- 
vent him  from  pursuing  his  own 
views  of  each  particular  case.  And 
there  is  less  inconvenience  in  the 
hardship  which  may  sometimes  be 
occasioned  by  a  strict  adherence  to 
the  rule,  than  in  the  confusion  which 
must  follow  on  departing  from  it." 
One  of  these  rules  is  this :  Where 
the  language  employed  in  the  will  3 
clear  and  of  well-defined  force  and 

meaning,    extrinsic  wiu-^m-tmc- 
evidence    of    what  tion— extrin«ic 
was  intended  in  fact  •^»*^~*- 
cannot  be  adduced  to  explain,  qual- 
ify, enlarge,  or  contradict  this  lan- 
guage, but  the  will  must  stand  as 
written. 

Applied  to  the  concrete  case,  if 
there  was  in  fact  in  Pendleton,  Ore- 
gon, a  library  of  the  Commercial 
Association  of  Pendleton,  extrinsic 
evidence  cannot  be  introduced  to 
show  that  the  testator  intended  that 
the  "Pendleton  public  library"  was 
to  be  the  beneficiary.  The  pivotal 
question  in  this  case,  therefore,  is: 
Was  there  in  existence  at  the  time 
this  will  was  executed  an  organiza- 
tion known  as  the  "Commercial  As- 
sociation of  Pendleton,"  and  did  it 
own  a  library?  If  these  two  facts 
existed,  they  settle  the  contention 
in  favor  of  the  plaintiff.  If  either 
is  wanting,  then  it  will  be  proper, 
rather  than  the  bequest  should  be 
allowed  to  fail  because  of  an  equivo- 
cal description,  for  the  court  to  seek 
in  extrinsic  evidence  an  interpreta- 
tion of  the  testator's  intention. 

Thus,  in  Re  Taylor,  L.  R.  34  Ch. 
Div.  255,  56  L.  J.  Ch.  N.  S.  171,  56 
L.  T.  N.  S.  648,  85  Week.  Rep.  186, 
where  the  testator  devised  property 
to  "my  cousin  Harriet  Cloak,"  when 
in  fact  a  cousin  of  that  name  had 
been  married  and  no  longer  bore  it, 
and  there  was  another  Harriet 
Cloak,  the  wife  of  a  cousin  of  the 
testator,  parol  evidence  was  ad- 
mitted to  show  that  the  latter  waa 
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the  person  for  whom  the  legacy  was 
intended.    - 

And  in  Gilmer  v.  Stone,  120  U.  3. 
686,  80  L.  ed.  784,  7  Sup.  Ct  Rep. 
689,  where  a  residuazy  estate  was 
given  for  equal  division  ^'between 
the  board  of  foreign  and  the  board 
of  home  missions,"  and  it  appeared 
that  there  were  such  boards  in  vari- 
ous religious  denominations,  evi- 
dence was  admitted  to  show  that 
the  testator,  being  a  zealous  Presby- 
terian, must  have  intended  the  be- 
quest for  boards  of  that  denomina- 
tion. 

On  the  other  hand,  if  there  is  in 
existence  a  party  of  the  name  desig- 
nated in  the  will,  extrinsic  evidence 
will  not  be  admitted  to  show  that 
another  party  with  a  different, 
though  closely  similar  name,  was  in- 
tended. 

Thus  in  Tucker  v.  Seaman's  Aid 
Soc.  7  Met.  188,  where  one  Nathaniel 
Tucker  gave  a  legacy  to  the  "Sea-, 
man's  Aid  Society  in  the  city  of  Bos- 
ton," another  society,  the  "Seaman's 
Friend  Society"  in  the  same  city, 
claimed  the  legacy  and  offered  evi- 
dence to  prove  that  the  testator  had 
no  knowledge  of  the  existence  of  the 
society  named  in  his  will;  that  he 
knew  of  the  existence  of  said  other 
society,  was  deeply  interested  in  its 
objects,  and  had  contributed  to  its 
funds,  and  had  frequently  expressed 
a  determination  to  give  it  a  legacy ; 
that  he  directed  the  scrivener  who 
wrote  his  will  to  insert  the  legacy, 
as  made  to  said  society;  that  the 
scrivener,  not  knowing  the  existence 
of  said  society,  told  the  testator  that 
the  name  of  the  society  was  the 
^Seaman's  Aid  Society/'  and  the 
testator  thereupon  submitted  to 
having  that  name  inserted.  The 
supreme  court  held  the  evidence  to 
be  inadmissible,  and  sustained  the 
bequest  as  it  appeared  in  the  will. 
The  opinion  of  Chief  Justice  Shaw 
completely  covers  every  phase  of 
the  proposition  here  discussed,  and 
it  is  unnecessary  to  cite  other  prece- 
dents. 

It  being  conceded  in  this  case  that 
when  the  will  was  executed  there 
was  in  existence  in  the  city  of  Pen- 
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dleton  an  organization  known  as  the 
''Commercial  Association  of  Pendle- 
ton," we  pass  to  the  vital  proposi- 
tion in  this  case:  Did  the  associa- 
tion at  the  time  have  a  library? 
We  must,  from  the  terms  of  the  be- 
quest, assume  that  the  testator 
thought  there  was  a  library  con- 
nected with  the  association,  because 
the  bequest  is  conditioned  upon  the 
continued  existence  of  the  commer- 
cial association.  The  testator  says: 
*1t,  from  any  cause,  said  Commer- 
cial Association  of  Pendleton  ceases 
to  exist  for  a  period  of  three  years, 
then  all  said  $5,000  shall  revert  to 
my  estate." 

This  is  not  the  language  of  a  man 
making  a  gift  to  the  general  public. 
If  the  commercial  association  was 
not  the  ultimate  party  to  be  bene- 
fited, why  make  the  bequest  con- 
tingent upon  the  continued  existence 
of  that  association.  If  a  testator 
makes  a  bequest  in  favor  of  A,  it 
would  not  be  unnatural  that  he 
should  provide  that,  in  case  of  A's 
death,  the  money  should  revert  to 
the  testator's  estate ;  but,  if  the  be- 
quest should  be  made  to  A,  with  the 
provision  that  it  should  revert  in 
case  of  the  death  of  a  stranger,  the 
sanity  of  the  testator  would  be  ques- 
^  tioned. 

Here  the  bequest  is  a  Siamese 
twin  to  the  commercial  association. 
It  dies  with  it,  or  at  least  as  soon 
thereafter  as  the  lapse  of  time  has 
demonstrated  that  the  association 
is  dead  beyond  revival.  To  the 
writer  this  is  strong  evidence  that 
the  ultimate  benefit  of  the  bequest 
was  intended  for  the  conmiercial  as- 
sociation, and  that,  while  no  doubt 
the  testator  expected  and  hoi>ed.the 
people  of  Pendleton  would  share  in 
that  benefit,  he  expected  that  bene- 
fit to  flow  through  the  channel  of 
the  commercial  association  and  not 
otherwise.  He  thought,  and  nobody 
was  perhaps  better  acquainted  with 
the  facts,  that  the  commercial  asso- 
ciation, and  not  the  public  generally, 
owned  a  library  and  that,  through 
the  trustees  he  had  appointed,  that 
library  would  be  kept  up  primarily 
for  the  benefit  of  the  association. 
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and  mcidentally  perhaps  for  the  gen- 
eral public. 

We  take  it  to  be  fairly  well-set- 
tled law»  at  least  by  the  better  au- 
thorities, an  unincorporated  asso- 
A    ^»i.«i^.  ciation     may    take 
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riffbt  to  itoid  and  hold  personal 
property.  property,    at    least 

to  the  extent  that  the  person  giving 
or  selling  such  property  to  it  can- 
not retake  it  or  otherwise  dispose 
of  it ;  so  that  if  one  gave  a  book,  or 
money  to  buy  a  book,  to  the  com- 
mercial association  for  its  library, 
that  person  could  not  retake  the 
book  or  reclaim  the  money  on  the 
pretext  that  the  donee  was  incapa- 
ble of  holding  it.  Such  associations 
would  be  treated  in  equity  as  quasi 
partnerships,  each  member  of  which 
would  be  entitled  to  an  interest  in 
the  property  donated  or  purchased. 
5  R.  C.  L.  312;  Whipple  v.  Parker, 
29  Mich.  369;  Curtiss  v.  Hoyt,  19 
Conn.  154,  48  Am.  Dec.  149;  Snow- 
den  V.  Crown  Cork  &  Seal  Co.  114 
Md.  650,  80  Atl.  610,  Ann.  Cas. 
19 12 A,  679,  and  note  to  case,  as  re- 
ported in  the  last-mentioned  work. 
There  is  not  a  solitary  reason  for 
the  holding  of  some  courts  that  gifts 
to  nonincorporated  associations  are 
invalid,  except  blind  adherence  to 
outworn  precedents. 

The  capacity  of  the  Commercial' 
Association  of  Pendleton  to  found  a  . 
library  being  established,  we  now 
advert  to.  the  testimony  relative  to 
the  actual  existence  of  such  a  li- 
brary at  the  time  the  will  in  ques- 
tion was  executed.  The  first  men- 
tion of  a  library  in  connection  with 
the  work  of  the  commercial  associa-  " 
tion  is  found  in  its  minutes  of  March 
24,.  1894,  where  it  is  recorded  that 
the  chair  announced,  among  other 
matters,  as  one  of  the  objects  of 
the  meeting,  that  it  was  proposed  to 
take  up  the  matter  of  establishing 
a  library,  and  the  further  recital 
that  ''all  matters  were  placed  under 
discussion  and  fully  considered." 

The  discussion  may  have  had 
some  effect,  for,  on  April  3, 1894,  we 
have  a  statement  in  the  address  of 
Colonel  Boyd,  president  of  the  asso- 
ciation, to  this  effect:    'In  addition 


to  all  this  a  cabinet  has  just  been 
placed  in  the  middle  room  of  the  as- 
sociation for  the  reception  of  books 
and  periodicals,  which  it  is  desired 
to  present,  thus  making  a  beginning 
for  a  library  which  is  much  needed 
in  the  city.  Mr.  C.  S.  Jackson  has 
lately  donated  to  the  association 
complete  files  of  the  Congressional 
Record  for  several  years  past  and  up 
to  date,  together  with  many  valua- 
ble books,  for  which  he  has  placed 
this  association  under  obligation." 

So  far  as  the  testimony  shows, 
this  donation  of  Mr.  Jackson  was 
the  first  thing  beyond  mere  talk  that 
occurred  in  the  direction  of  estab- 
lishing a  public  library  in  Pendleton, 
and,  it  seems  fair  to  assume  that  the 
books  given  by  him  were  intended 
to  become  the  property  of  the  asso- 
ciation. That  he  hoped  and  expect- 
ed from  this  little  beginning,  and 
the  efforts  of  himself  and  others, 
a  library  would  develop  which  would, 
under  the  management  of  the  as- 
sociation, be  valuable  to  the  asso- 
ciation and  of  use  to  the  general 
public,  is  apparent  from  his  testi- 
mony, and,  while  he  perhaps  did  not 
give  a  thought  as  to  where  the  legal 
title  to  the  books  presented  by  him 
would  technically  vest,  it  is  plain  he 
regarded  the  association  as  the 
donee. 

On  the  same  day  that  Colonel 
Boyd's  address  was  delivered,  to  wit, 
April  3,  1894,  an  honorary  membcor- 
ship  in  the  association  was  insti- 
tuted with  a  membership  fee  of  $20, 
and  the  fees  so  obtained  were  set 
aside  as  a  sinking  fund  for  the  pur- 
pose of  establishing  a  library,  and  a 
committee  consisting  of  James  A. 
Fee,  Fred  R.  Mellis,  and  Jesse  Far- 
ling  was  created,  under  the  desig- 
nation of  a  "library  committee." 

On  March  27,  1894,  Judge  Fee,  in 
an  interview  with  a  reporter  of  the 
East  Oregonian  newspaper,  urged 
the  formation  of  a  public  library  in 
Pendleton,  under  such  auspices  as 
should  secure  permanency,  and  sug- 
gested tentatively  that  the  commer- 
cial association  should  take  the  mat- 
ter up  and  devote  a  ce^in  sum  to 
the  support  of  it,  as  well  as  to  the 
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augmentation  of  the  volumes  upon 
the  shelf.  He  suggested  that  no 
member  then  active  in  the  organiza- 
tion would  be  any  the  less  attracted 
to  the  rooms  of  the  association,  and 
that  no  doubt  many  others  would 
become  members  because  they  would 
then  know  that  the  fees  and  Sues 
would  go  to  the  support  of  an  insti- 
tution which  was  broad,  and  reach- 
ing out  to  build  up  the  community 
in  a  literary  as  well  as  social  and 
business  way.  If  the  association 
could  not  do  this,  then  he  suggested 
that  some  other  nonsectarian  insti- 
tution, which  all  citizens  might  join 
with  in  building  up  a  creditable  li- 
brary, should  undertake  the  work. 
The  suggestion  was  approved  edi- 
torially as  one  which  should  be  acted 
upon,  to  the  end  that  Pendleton 
might  have  a  public  library. 

On  March  31,  1894,  a  social  or- 
ganization known  as  the  ''Colum- 
bian Ck>ngress''  held  a  banquet,  at 
which  the  sum  of  $76  over  expenses 
was  realized,  and  at  the  motion  of 
Judge  Fee  this  sum  ''was  turned 
over  to  the  commercial  association 
to  be  used  as  a  nucleus  in  starting 
a  reference  library  for  the  use  of  the 
city.*' 

On  May  1,  1894,  the  library  com- 
mittee reported  to  the  association 
that  they  had  secured  subscriptions 
in  the  sum  of  $600,  and  asked  the 
association  for  instructions  in  re* 
gard  to  the  plan  of  carrying  on  the 
library  work.  They  were  given  a 
vote  of  thanks  and  directed  to  for- 
mulate a  plan  of  carrying  on  the  li- 
brary, and  directed  to  report  at  the 
next  meeting. 

On  May  4  or  6,  1894,  a  library 
festival  was  held  in  aid  of  the  li- 
brary. In  the  papers  of  that  date 
the  event  is  spoken  of  as  having 
been  brought  about  by  the  labors  of 
the  "commercial  association  library 
festival  committee,  Messrs.  Fee, 
Mellis,  and  Farling;.''  The  testator, 
Mr.  Sturgis,  presided,  and  about 
$1,700  in  money  and  books  were  sub- 
scribed. The  newspaper  article  con- 
gratulated the  city  on  the  fact  that 
Pendleton  had  a  library  promised, 
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and  the  means  of  securing  it  as- 
sured. 

At  a  meeting  of  the  association 
on  June  12,  1894,  it  was  moved  and 
carried  that  the  secretary  be  in- 
structed io  prepare  an  amendment 
to  the  by-laws,  making  the  library 
committee  a  permanent  one,  but 
there  is  no  record  that  this  was  ever 
done. 

On  November  6  and  December  4, 
1894,  the  committee  reported  prog- 
ress, and  on  January  9,  1895,  re- 
ported the  purchase  of  books  and 
the  preparation  of  shelves.  On 
February  12th,  it  was  moved  and 
carried  that  the  library  be  insured 
for  $1,000.  On  March  6,  1895,  it 
was  moved  and  carried  that  mem- 
bers of  the  association  pay  no  fees 
or  dues  to  the  library,  in  considera- 
tion of  the  association  bearing  Its 
expenses,  and  at  the  same  meeting 
it  was  ordered  that  the  library  com- 
mittee be  empowered  to  adopt  such 
rules  and  regulations  as  are  neces- 
sary to  conduct  the  affairs,  and  that 
Colonel  Boyd  be  added  to  the  library 
committee,  and  that  the  library  be 
opened  on  the  succeeding  Monday. 

On  March  9,  1895,  rules  and  reg- 
ulations governing  the  control  of  the 
library  were  promulgated  by  the 
library  committee.  These  rules,  as 
a  whole,  are  similar  to  those  govern- 
ing all  public  libraries,  but  contain 
provisions  which,  standing  by  them- 
selves, would  seem  to  rather  favor 
defendant's  contention  that  the  com- 
mercial association  was  merely  the 
host,  so  to  speak,  of  another  associa- 
tion, called  the  library  association. 
The  rules  are  entitled  "Library 
Rules  and  Regulations  under  Which 
Books  May  Be  Read  and  Taken  from 
the  Rooms.*' 

The  provisions  above  alluded  to 
are  as  follows: 

"(1)  The  commercial  association 
agrees  to  furnish  a  room  for  library 
purposes  and  a  room  in  which  mem- 
bers of  the  library  association  may 
read  during  the  afternoon  of  each 
day  from  2  o'clock  until  5,  except 
Sundays,  legal  holidays,  and  days 
upon  which  special  meetings  of  the 
commercial     association     may     be 
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called,  and  to  furnish  lights,  fueU 
and  a  supply  of  current  literature 
for  library  purposes,  and  to  pay  a 
librarian  for  caring  for  said  library, 
and  as  a  consrideration  for  the  ben- 
efits of  the  library  the  members  of 
the  commercial  association,  both  ac- 
tive and  honorary,  who  are  in  good 
standing,  shall  be  entitled  to  mem- 
bership in  the  library  association, 
without  the  pa3mient  of  any  addi- 
tional dues  or  fees. 

"(2)  Any  person  of  good  moral 
character  and  deportment  shall  be 
entitled  to  membership  in  said  li- 
brary association,  upon  the  payment 
of  $2.60  initiation  fee,  and  25  cents 
monthly  dues,  payable  monthly  in 
advance." 

Judge  Fee,  who  took  a  prominent 
and  perhaps  the  leading  part  in  pro- 
curing subscriptions  of  money  and 
books  for  the  library,  states  that, 
according  to  his  recollection  of  the 
circumstance,  a  contract  was  drawn 
at  the  same  time  the  rules  were 
prepared,  whereby  the  commercial 
association  agreed  to  furnish  rooms, 
light,  janitor,  and  librarian  serv- 
ices, and  for  that  concession  the 
members  of  the  commercial  associa- 
tion became  members  of  the  library 
association,  without  payment  of 
other  dues  or  fees,  while  other  per- 
sons not  members  of  the  commercial 
association  were  required  to  pay  a 
membership  fee  of  $2.50  and  26 
cents  a  month  as  dues.  His  view 
and  recollection  of  the  whole  matter 
may  be  summed  up  in  the  following 
excerpt  from  his  testimony  on  cross- 
examination  : 

Q.  Then  in  the  minutes  of  March 
6,  1900,  .  .  .  appears,  "Pres- 
ident Fee  appointed  the  follow- 
ing committee,  library  committee, 
Guernsey,  Boyd,  Foster,  Lowell, 
and  Smith,"  would  you  say  that  was 
true? 

A.  Yes  sir ;  I  think  possibly  that 
is  true,  but  that  is  nearly  six  years 
after  the  library  was  founded. 
Colonel,  however,  being  president 
of  the  association,  didn't  change  my 
views  as  to  the  Sturgis  books  and 
didn't  change  my  views  that  the 
commercial  association  did  not  own 


that  library,  but  that  it  belonged  to 
the  people  of  the  city  of  Pendleton, 
who  had  paid  for  it. 
•  Q.  After  that  was  your  view  of 
it,  or  if  that  was  your  view  of  it, 
why  was  it  being  conducted,  and 
under  what  arrangement  was  it  be- 
ing *conducted,  by  the  commercial 
association  ? 

A.  I  have  explained  that  Colonel, 
we  got  together,  and  as  the  result  of 
a  conversation  between  mysdf  and 
Mr.  Sturgis  the  movement  was 
started,  and  after  it  had  gotten 
along  further,  and  it  became  a  thing 
to  be  dealt  with  on  the  behalf  of  the 
public,  the  committee  was  appointed 
to  solicit  funds,  and  it  was  then 
understood  that  the  library  belonged 
to  the  people,  and  was  to  be  a  pub- 
lic library,  and  that  at  Mr.  Sturgis's 
suggestion,  as  I  recall  it,  the  con- 
tract I  mentioned  and  the  rules  and 
regulations  were  prepared.  Now  as 
I  intended  to  say,  if  I  have  not  said 
it,  Mr.  Sturgis  was  a  man  of  wide 
business  experience,  and,  lest  there 
should  be  any  misunderstanding 
with  the  people  who  had  originated 
the  founding  of  the  library,  he  sug- 
gested that  a  contract  be  prepared, 
which  I  think  was  prepared,  and 
which  was  signed.  As  to  the  legal 
matters,  whether  myself  and  the 
other  members  on  the  library  com- 
mittee could  enter  into  a  contract 
with  the  association  at  that  time  on 
behalf  of  the  public,  is  a  question 
for  the  court  I  thought  we  had 
that  power  and  that  is  the  capacity 
in  which  we  were  undertaking  to 
act. 

Q.  It  is  your  contention  there 
was  a  contract  in  existence  between 
someone  representing  the  commer- 
cial association,  and  someone  rep- 
resenting the  general  public,  where- 
by this  arrangement  was  entered 
into? 

A.  That  is  my  recollection  of  hav- 
ing dictated  that  contract  to  Mr. 
Wheeler,  and  that  it  was  signed  at 
the  same  time  that  the  rules  and 
regulations  were  dictated  to  go  with 
that  contract,  and  I  think  that  I 
stated  that  in  my  remarks  at  the 
hall  in  1908,  at  the  time  the  library 
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was  transferred  to  the  cily  hall,  that 
the  commercial  association  agreed 
to  furnish  rooms^  light,  janitor,  and 
librarian  service,  and  for  tiiat  the 
members  of  the  commercial  associa- 
tion became  members  of  the  library 
association,  and  other  persons  were 
required  to  pay  $2.50  under  the 
rules  to  become  members  of  that 
association,  and  to  pay  a  monthly 
due  of  25  cents  for  access  to  the 
library,  and  that  that  is  the  way 
in  which  I  have  always  believed 
that  the  two  independent  organiza- 
tions existed,  one  representing  the 
library  association  and  being  the 
library  association,  which  was  the 
committee  in  the  commercial  asso- 
ciation, and  the  commercial  associa- 
tion itself  being  the  other  party. 

No  contract  of  the  character  men- 
tioned is  found  in  the  papers  of  the 
commercial  association,  and  Judge 
Fee  kept  no  copy;  neither  is  there 
an3rthing  in  the  records  or  files  of 
the  commercial  association  indicat- 
ing its  assent  to  or  authorization  of 
such  a  contract.  Judge  Fee's  rec- 
ollection as  to  who  signed  the  con- 
tract is  indistinct,  and,  while  his 
word  imports  absolute  verity  so  far 
as  his  recollection  of  a  transaction 
occurring  a  third  of  a  century  ago 
extends,  it  is  the  experience  of  all 
of  us  that  vague  memories  are  un- 
safe as  evidence,  and  in  this  case 
it  is  more  than  possible  that  the 
witness  has  confounded  the  prep- 
aration of  the  rules  with  the 
preparation  of  a  contract,  especial- 
ly as  the  resolution  under  which  the 
library  committee  acted  authorized 
them  to  prepare  rules  and  regula- 
tions for  the  conduct  of  the  library, 
but  made  no  reference  to  any  con- 
tract witii  anybody. 

It  is  difficult  to  see  how  the  com- 
mittee of  the  commercial  association 
could  contract  with  itself,  or  how 
any  officer  of  the  association  could 
contract  for  the  association  without 
express  authority,  and  evidence  of 
the  making  of  such  a  contract  would, 
at  best,  be  only  valuable  as  indicat- 
ing the  idea  and  intent  of  persons 
active  in  the  matter,  as  to  who  were 
the  real  owners  of  tlie  library.    The 
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same  may  be  said  as  to  the  tes- 
timony of  the  many  witnesses  intro- 
duced, as  to  their  understanding  of 
the  situation  when  donations  for  the 
benefit  of  the  library  were  made. 

A  large  number  of  witnesses  who 
were  in  a  position  to  know,  includ- 
ing officers  and  charter  members  of 
the  commercial  association,  and  the 
widow  of  the  testator,  testified  that 
their  understanding  had  always  been 
that  the  library  was  the  property  of 
that  association.  A  less  number, 
though  with  equal  means  of  knowl- 
edge, testified  that  their  under- 
standing was  that  the  library  was 
the  property  of  the  people  of  the 
cit^  of  Pendleton,  and  that  they 
would  not  have  made  the  donations 
had  they  understood  that  the  com- 
mercial association  was  to  be  the 
owner  of  the  books.  The  fact  is 
apparent  that  little  thought  was 
in  fact  given  by  subscribers  to  the 
fund  and  donors  to  the  library  as  to 
what  body  was  to  be  the  technical 
legal  owner  of  the  library.  The 
commercial  association  was  com- 
posed of  the  leading  citizens  of 
Pendleton  and  had  tihe  confidence 
of  the  public.  When  it  assumed  to 
take  the  lead  in  organizing  a  library, 
everybody  was  satisfied  that  it 
Would  act  fairly  by  the  public,  and 
that,  irrespective  of  the  question  of 
technical  ownership,  the  public,  un- 
der reasonable  rules  and  restric- 
tions, would  have  access  to  it. 

No  one  seems  to  have  expected 
that  the  library  would  be  a  free 
library  in  the  sense  that  everyone 
could  have  the  use  of  it  without 
money  and  without  price,  and,  al- 
though from  the  beginning  the  rules 
promulgated  required  the  payment 
of  a  membership  fee  and  dues,  we 
hear  of  no  objection  to  this  require- 
ment 

There  were  no  officers  or  agents 
of  the  library  selected  by  the  public, 
or  any  association  of  the  public,  ex- 
cept the  commercial  association.  It 
appointed  the  library  committee 
and  the  librarian,  and  reports  were 
made  to  it.  It  insured  the  books.  If 
it  was  not  the  owner  of  the  legal 
title,  it  is  difficult  to  say  where  that 
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title  was  lodged.  It  could  not  re- 
side in  the  committee  appointed  by 
the  association,  nor  in  the  librarian 
who  took  care  of  the  books,  nor  the 
janitor  who  swept  the  rooms  and 
dusted  the  shelves.  It  was  not  in 
the  persons  who  contributed  the 
money  to  purchase  books,  or  in  those 
who  donated  books;  each  one  of 
these,  when  he  made  his  contribu- 
tion and  parted  with  possession  of 
the  thing  contributed,  was  devested 
of  the  legal  title  thereof.  He  could 
not  sue  in  his  own  name  to  replevin 
the  books  contributed,  even  from  an 
outright  thief.  The  commercial  as- 
sociation might  sue,  and  so  far  as 
we  can  see  it  was  the  only  party  who 
could  have  sued.  In  its  capacity  as 
_  an     association     it 

nincorporated    could  owu  a  library ; 

but  by  a  long  series 
of  decisions,  which 
seem  to  have  crystallized  into  law,  it 
could  not  be  the  trustee  of  a  library 
for  the  use  of  someone  else. 

From  all  the  testimony  the  salient 
points  of  which  we  have  attempted 
to  indicate,  we  conclude  that  the 
commercial  association  had  a  li- 
brary at  the  time  the  will  was  made. 
It  was  certainly  the  owner  of  the 
books  contributed  by  Mr.  Jackson 
before  any  other  contribution  was 
made,  and  we  are  of  the  opinion  that 
the  weight  of  the  evidence  indicates 
that  the  bulk  of  the  contributions 
thereafter  made  were  intended  to 
be  to  the  commercial  association, 
with  the  expectation  that  it  would 
apply  them  to  the  upbuilding  of  a 
library  to  which  the  citizens  of 
Pendleton  would  be  permitted  to 
have  access.  The  name  which  the 
library  received  is  not  material.  It 
was  sometimes  called  the  "Commer- 
cial Association  Library ,''  but  most 
frequently  the  "Pendleton  Public 
Library,"  a  name  which  was  prob- 
ably suggested  by  the  testator  who 
was  active  in  promoting  it.  The 
library  was  public,  and  was  located 
in  Pendleton,  and  the  name  was  ap- 
propriate, but  giving  that  name  did 
not  dedicate  it  to  the  free  use  of 
everybody,  nor  transfer  the  title  to 
the  municipality. 


We  conclude  that,  at  the  time  the 
testator  made  the  will  in  question, 
there  was  in  the  city  of  Pendleton 
a  library  owned  by  the  "Commer- 
cial Association  of  Pendleton,"  and 
that  it  was  the  intention  of  ti^e  tes- 
tator to  make  that  library  the  ben- 
eficiary. As  before  remarked,  there 
is  no  ambiguity  on  the  face  of  the 
will.  It  can  only  be  rendered  am- 
biguous by  assuming  that  the  Com- 
mercial Association  of  Pendleton 
had  no  library,  and 
that  therefore   the  ^**\5j?^**l 

testator    must    have   iaterpretatloa. 

intended  the  be- 
quest to  apply  to  some  other  in- 
stitution. If  the  association  had  a 
library,  whether  of  20  or  20,000 
volumes,  the  bequest  must  stand  as 
written,  and,  as  we  have  attempted 
to  show,  it  did  have  a  library,  and 
it  is  evident  from  the  concluding 
clause  of  the  bequest,  which  made 
it  contingent  upon  the  continued  ex- 
istence of  the  commercial  associa- 
tion, that  this  library  was  in  the 
mind  of  the  testator  when  he  made 
his  will,  and  that  there  was  probably 
in  his  bequest  the  double  motive: 
first,  to  make  the  association,  of 
which  he  was  an  enthusiastic  mem- 
ber, attractive  and  interesting;  and 
second,  to  benefit  the  community 
which  was  enjoying  the  benefit  of 
the  library  already  installed,  and 
perhaps  further  to  insure  the  per- 
manency of  both  the  commercial 
association  and  the  library. 

But  it  is  useless  to  speculate  upon 
the  motives  which  may  have  influ- 
enced the  testator  in  making  the 
bequest.  There  was  in  existence  in 
Pendleton  a  library  of  the  character 
described  in  the  will,  and,  that  fact 
being  ascertained,  it  follows  as  a 
necessary  consequence  that  we  can- 
not divert  the  bequest  to  some  other 
institution.  It  is  very  probable 
that  were  the  testator  middng  his 
will  to-day,  or  if  it  had  been  made 
in  1908,  the  present  library  of  the 
city  of  Pendleton  would  have  been 
the  beneficiary;  but  we  are  dealing 
with  the  situation  as  it  appeared  to 
the  testator  in  1896,  and,  viewing 
that  situation  in  the  light  of  the  evi- 
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deiice»  we  are  of  the  opinion  that 
the  library  of  the  commercial  as- 
sociation, the  library  then  in  its 
rooms  and  to  which  we  find  it  had 
the  legal  titie,  was  the  one  for  the 
benefit  of  which  the  trustees  were 
required  to  expend  the  income  from 
the  bequest. 

Concerning  the  propriety  of  re- 
moving the  library  from  the  rooms 
of  the  association  to  the  city  hall, 
and  thereafter  to  the  Carnegie  li- 
brary building,  we  express  no  opin- 
ion. Perhaps  these  removals  were 
the  best  that  could  have  been  done 
under  the  circumstances,  and  it  is 
possible  that  if  the  last  removal  had 
been  made  openly,  much  of  the  exas- 
peration and  fll  feeling  which  have 
crept  into  this  contest  would  have 
been  avoided. 

We  find  that  the  Commercial 
Association  of  Pendleton  is  entitled 
to  the  custody  of  the  books  removed 
from  the  commercial  association's 
rooms  to  the  city  hall,  and  to  all 
books  since  purchased  with  funds 
from '  the  Sturgis  bequest. 

The  fact  that  the  association  con- 
sented to  the  removal  of  the  books 
to  the  city  hall  does  not,  from  the 
evidence,  appear  to  have  been  a  gift 
or  a  relinquishment  of  title,  but  a 
mere  expedient  to  place  the  library 
in  a  place  where  it  would  be  more 
accessible  to  the  public,  and  the  fact 
that  since  that  tune  the  commercial 
association  has  not  interfered  in  its 
management  must  be  referred  to  the 
conditions  under  which  the  books 
were  obtained  in  the  first  place. 
There  is  no  convincing,  if  indeed 
any,  evidence  of  an  intent  on  the 
part  of  the  association  to  make  a 
gift  of  these  books  to  the  city  of 
Pendleton,  and  under  the  circum- 
stances there  was  no  necessity  for 
it  to  interfere  in  the  management 
of  the  library  in  its  new  location. 

We  do  not  interpret  the  will  as 
requiring  the  trustees  to  pay  over 
the  income  of  the  fund  to  the  com- 
mercial association,  or  its  library 
committee,  to  be  by  them  expended. 
The  bequest  is  to  the  trustees,  and 
we  thiidc  it  was  the  intention  of  the 
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testator  that  they  were  the  persons 

who  should   use  the    Trust-tor 

funds  for  the  bene-  iibr^^-^H^wer 
fit  of  the  library.  ^'  ^'"*«*-- 
If,  in  their  judgment,  it  seemed 
proper  to  turn  the  income  over  to 
the  association,  or  its  library  com- 
mittee, to  be  in  that  way  expended 
for  the  purchase  of  books  or  sup- 
plies, they  had  a  right  to  do  so ;  but 
we  are  of  the  opinion  that,  if  such 
a  course  should  seem  best,  the  trus- 
tees themselves  had  a  right  to  select 
the  books  or  supplies,  and  to  pur- 
chase them.  The  trustees  were  both 
gentlemen  of  more  than  ordinary 
literary  acquirements,  and  therefore 
well  qualified  to  appraise  the  needs 
of  tiie  library  and  to  select  accord- 
ingly ;  they  were  close  friends  of  the 
testator,  and  the^fact  that  he  select- 
ed them  as  trustees,  instead  of  mak- 
ing his  bequest  to  the  association 
iti^f,  or  providing  that  the  funds 
should  be  managed  by  trustees 
selected  by  the  institution,  or  by  its 
library  conmiittee,  indicates  that  he 
intraded  that  they  were  the  persons 
in  whose  judgment  the  testator  in- 
tended to  place  discretion  as  to  the 
expenditure  of  the  money  derived 
from  the  income  of  the  fund  creat- 
ed. The  language  of  the  bequest 
supports  the  construction  above  in- 
dicated: ''The  annual  income  de- 
rived therefrom  to  be  used  by  them 
(the  trustees)  for  the  benefit  of  the 
library,"  etc. 

Another  contention  arises  over 
the  construction  of  the  words  "an- 
nual income."  It  is  contended  by 
plaintiffs  that  these  words  indicate 
that  it  was  the  intention  of  the  testa- 
tor to  require  the  trustees  to  expend 
the  income  annually  for  the  benefit 
of  the  library.  We  are  of  the  opinion 
that  it  was  the  intention  of  the  tes- 
tator that  the  income  should  be  ap- 
plied annually,  and  not  hoarded. 
There  is  a  dearth  of  authority  on 
this  subject,  and  we  have  not  been 
able  to  find  any  case  in  which  the 
phrase  has  been  construed  in  con- 
nection with  a  case      .^^^  . 

.    .  J.      ^        \^        — rl^lfct   to 

arismg  out  of  a  be-    aocnmnlate 

quest,  although  the  *"«•"•• 
tendency  of  the  courts  seems  gen- 
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erally  against  permitting  accumula- 
tions unless  specifically  provided 
for  in  the  will.  The  question  is  dif- 
ficult of  solution  upon  precedent. 

A  case  similar  in  principle  is  that 
of  Catlin  v.  Lyman,  16  Vt.  44,  in 
which  it  is  provided  that  the  maker 
of  a  promissory  note  would  pay  the 
sum  stated  in  ten  years,  'Vith  an- 
nual interest,''  and  on  behalf  of  the 
maker  it  was  contended  that  the 
word  "annual,"  used  as  an  adjec- 
tive, was  intended  to  modify  in- 
terest, and  meant  only  the  computa- 
tion of  interest  by  annual  rests,  and 
that  the  whole  amount,  principal 
and  interest,  did  not  become  due 
until  ten  years  from  date ;  but  it  was 
held  that  the  contract  would  not  be 
so  construed,  but  that  "annuid  in- 
terest," in  legal  contemplation,  was 
the  same  as  if  written  "interest  an- 
nually," and  that  the  interest  on 
the  note  was  due  and  payable  each 
year. 

The  same  principle  seems  ap- 
plicable here,  and  was  evidently  so 
understood  by  the  trustees,  who 
honored  the  requisition  of  the  li- 
brary committee  for  books  until  a 
misunderstanding  arose  to  which 
we  shall  presently  advert.  We  con- 
clude that  it  was  the  duty  of  the 
trustees  to  apply  the  income  of  the 
fund  annually  to  the  needs  of  the 
library,  so  long  as  it  should  be  main- 
tained by  the  association,  or  until 
it  had  ceased  to  exist.  This  con- 
clusion suggests  difficulties  and  is 
one  upon  which  courts  might  differ ; 
but,  taking  into  consideration  the 
general  rule  as  to  the  vesting  of 
bequests,  and  the  particular  circum- 
stances existing  at  the  time  the  will 
was  executed,  we  conclude  that  the 
construction  we  have  adopted  ex- 
presses the  intent  of  the  testator. 
This  leads  to  an  affirmance  of  the 
decree,  except  so  far  as  it  allows  the 
cestui  que  trust  to  select  the  books. 

Another  question  arises  as  to 
costs,  and  as  to  that  we  think  it 
would  be  unfair  to  compel  the  de- 
fendant, who  has,  from  his  point  of 
view,  only  striven  to  protect  the 
fund,  to  pay  the  expense  of  defend- 
ing this  action.     His  management 


has  been  painstaking  and  admirable. 
In  his  hands,  in  addition  to  a  con- 
siderable expenditure  for  books,  the 
fund  has  trebled  in  amount.  He  has 
given  his  time  and  credit  to  increas- 
ing and  protecting  it.  His  motives 
have  been  misconstrued  and  his  in- 
tegrity assailed  for  doing  what  he 
no  doubt  thought  his  dead  friend 
desired  him  to  do  in  relation  to  the 
matter,  and  the  association  no  doubt 
will  now  be  able  to  secure  a  better 
library  than  if  it  had  received  the 
annual  driblete  from  an  uncertain 
income. 

In  addition  to  this,  he  had  learned 
from  Colonel  Boyd,  his  cotrustee, 
that  about  $400  of  the  library  fund 
of  the  association  had  been  trans- 
ferred to  the  general  fund,  and  this 
impression,  whether  well  or  iU 
f  ounded»  seems  to  have  created  some 
distrust  as  to  the  proper  application 
of  the  bequest  by  the  library  author- 
ities. It  is  due  to  the  association 
to  say  that  there  is  no  direct  evi- 
dence that  the  conversion  ever  took 
place,  or  that,  if  it  did,  it  was  in 
any  way  a  breach  of  trust,  or  of  its 
professions  to  those  who  had  aided 
in  building  up  the  library. 

There  is  one  transaction  which, 
unexplained,  probably  impressed 
the  mind  of  Colonel  Boyd,  and 
afterwards,  when  he  reported  it 
to  Judge  Fee,  also  raised  a  suspicion 
in  his  mind  that  the  funds  dedicated 
to  the  use  of  the  library  were  being 
expended  for  other  purposes,  and 
that  circumstance  appears  on  the 
record  as  follows:  In  April,  1894, 
when  the  question  of  establishing  a 
library  was  being  discussed,  and  be- 
fore any  large  contributions  for  that 
purpose  had  been  made,  a  by-law 
was  passed,  providing  for  the  ad- 
mission of  honorary  members  of  the 
association  at  a  fee  of  $20,  which 
fees  were  to  constitute  a  sinking 
fund  for  the  purpose  of  establishing 
a  library.  This  was  in  April,  1894. 
In  November,  1896,  several  months 
after  this  bequest  became  effective 
by  the  death  of  the  testetor  in  Feb- 
ruary of  that  year,  it  was  resolved 
by  the  association  that  the  sinking 
fund  be  abandoned,  and  the  money 


HARTMAN  v. 

(—  Or.  — , 

turned  into  the  general  fund.  This, 
on  the  face  of  ft,  would  appear  to 
have  been  a  breach  of  faith  with  the 
testator,  and  other  contributors, 
and  while  the  transaction  may  have 
been  perfectly  fair  and  proper,  it 
has  not  been  explained  in  the  tes- 
timony, and  is  possibly  the  transac- 
tion discussed  by  Colonel  Boyd  and 
reported  to  Judge  Fee,  and  which 
caused  him  to  withhold  further  con- 
tributions to  the  fund  from  the  pro- 
ceeds of  the  testator's  bounty. 

In  any  event,  we  are  satisfied  that 
he  did  not  act  in  bad  faith,  but  upon 
his  honest  convictions  and  with  the 
intent  to  carry  out  the  desires  of 
the  testator,  as  he  understood  them. 
This  has  not  been  so  plain  a  case 
that  this  court  has  been  able  to  de- 
cide it  at  first  blush,  or  indeed  ex- 
cept with  the  most  careful  delibera- 


PENDLETON. 

186   Pao.   67t.) 


915 


tion,  and  the  trustee — ^with  one  part 
of  the  community  demanding  the 
application    of    the 
fund  to  one  library,  Sn^teJ!""'^ 
and  another  group 
of  citizens  to  another — ought  not  to 
be  mulcted  in  costs  because  he  wait- 
ed for  the  advice  of  the  court  as  to 
how  he  should  apply  it. 

The  decree  will  therefore  be  mod- 
ified in  so  far  as  it  provides  for  the 
recovery  of  costs  from  the  def endr 
ant,  and,  with  the  exception  of  the 
two  modifications  above  referred  to, 
the  decree  will  be  affirmed  and  the 
defendant  directed  to  apply  the  ac* 
cumulated  surplus  of  the  fund  to 
the  purposes  of  the  library  of  the 
Conunercial  Association  of  Pendle- 
ton. 

Harris,  Benson,  and  Johns,  JJ., 
concur. 


ANNOTATION. 


Righl  of  trustee  to  accumidate  income  imder  wiD  or  otlier  kislrumeDt  dHreetkig 

him  to  use  it 


Cases  in  which  some  discretion  as 
to  accumulating  or  paying  over  the 
income  was  vested  in  the  trustee  by 
the  terms  of  the  trust  are  beyond  the 
scope  of  the  annotation. 

An  extended  search  discloses  no  deci- 
sion in  addition  to  that  in  the  reported 
case  (Habtman  v.  Pendleton,  ante, 
904),  upon  the  question  whether  a  di- 
rection to  testamentary  trustees  that 
the  "annual  income"  of  the  trust  mon- 
eys "be  used  by  them''  for  the  benefit  of 
a  certain  charity  requires  an  annual 
application  of  the  income,  or  permits 
an  accumulation  thereof.  The  deci- 
sion, however,  to  the  eif  ect  that  the  in- 
come must  be  applied  annually,  and 
not  accumulated,  based  as  it  was  upon 
the  theory  that  such  was  the  intention 
of  the  testator,  is  seemingly  in  accord 
with  the  general  principles  usually  ap- 
plied in  similar  cases,  namely,  that  the 
rights,  powers,  and  duties  of  trustees, 
being  questions  of  construction,  are 
derived  from  and  measured  or  ascer- 
tained by  the  instrument  creating  the 
trust,  that  the  rules  governing  the  ex- 
ecution of  trusts  generally  apply  to 


testamentary  trusts,  and  that,  in  con- 
struing wills,  the  intention  of  the  tes- 
tator usually  controls. 

There  are  a  few  analogous  decisions 
which  throw  some  light  upon  the  ques- 
tion under  annotation,  and  in  the  main 
support  the  conclusion  reached  in  the 
Habtman  Case. 

Thus,  in  Worcester  City  Miss.  Soc. 
V.  Memorial  Church  (1904)  186  Mass. 
631,  72  N.  E.  71,  where  it  was  directed 
that  the  income  of  a  trust  estate 
should  be  collected  semiannually,  and 
applied  to  defray  the  expenses  of  main- 
taining a  minister  and  public  worship 
in  a  certain  house  of  worship,  it  was 
held  that  the  net  income  should  be  ex- 
pended from  year  to  year  for  the  pur- 
poses mentioned,  and  that  no  part 
thereof  could  be  held  back. 

So,  in  McLane  v.  Cropper  (1895)  5 
App.  D.  C.  276,  on  subsequent  appeal 
in  (1895)  6  App.  D.  C.  122,  it  was  held 
under  a  will  giving  a  fund  to  trustees 
with  directions  ''to  take  the  rents,  is-* 
sues,  and  profits  thereof  and  apply  the 
same  to  the  use  of  my  said  daughter 
Annie  (paying  the  same  over  to  her) 


916 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


for  life/'  that  such  daughter  was  en- 
titled to  all  of  such  income,  and  could 
compel  the  trustees  to  distribute  the 
same,  althou^rh  the  will  also  required 
the  trustees  on  her  death  to  pay  over 
'the  principal  thereof,  with  all  the  ac- 
cumulations/' The  court  maintained 
that  the  latter  provision  did  not  show 
an  intention  to  the  contrary,  and  that 
if  any  special  si^rnificance  was  to  be 
attached  to  the  word  "accumulations," 
it  must  have  reference  to  probable  in- 
creases in  corporate  stock,  of  which 
the  estate  largely  consisted. 

And  in  Gasquet  v.  Pollock  (1896)  1 
App.  Div.  612,  87  N.  Y.  Supp.  357,  af- 
firmed on  opinion  below  in  (1899)  158 
N.  Y.  734,  53  N.  E.  1125,  where  it  was 
directed  that  the  income  of  property 
bequeathed  in  trust  be  applied  to  the 
"use"  of  testator's  daughter,  it  was 
held  that  the  words  "applied  to  the  use 
or'  are  equivalent  to  the  words  "paid 
over  to,"  and  that  the  daughter  was 
entitled  to  have  the  whole  income  paid 
over  as  it  accrued,  so  that  the  trustees 
could  not  accumulate  any  portion 
thereof  above  what  was  necessary  for 
her  support.  But  in  connection  with 
the  Gasquet  Case  see  Re  McCormick 
(1898)  22  Misc.  809,  49  N.  Y.  Supp. 
1119,  affirmed  in  (1899)  40  App.  Div. 
73,  57  N.  Y.  Supp.  548,  which  was  af- 
firmed without  opinion  in  (1900)  163 
N.  Y.  551,  57  N.  E.  1116,  wherein  it 
was  held  that,  under  a  testamentary 
trust  directing  that  the  income  be  ap- 


plied to  the  "support,  maintenance, 
and  education"  of  the  infant  benefi- 
ciary until  of  age,  the  trustees  were 
allowed  the  exercise  of  a  discretion  as 
to  the  amount  necessary  for  such  pur- 
pose and  an  accumulation  of  the  bal- 
ance. In  reaching  this  conclusion  the 
surrogate  (22  Misc.  309)  overruled  the 
contention  that  the  trustees  were  em- 
powered to  exercise  no  discretion,  but 
must  apply,  each  and  every  year,  the 
total  amount  of  the  income  from  the 
trust  estate  to  the  support,  mainte- 
nance, and  education  of  the  benefi- 
ciary. 

And  see  fte  Steele  (1899)  124  CaL 
533,  57  Pac.  664,  wherein  the  court 
seems  to  have  been  of  the  opinion  that 
there  can  be  no  accumulations  where, 
under  the  terms  of  the  will,  the  entire 
income  is  to  be  distributed  annually. 

In  Haynes  v.  Carr  (1900)  70  N.  H. 
463,  49  Atl.  638,  where  property  was 
devised  to  trustees  "to  expend  in  their 
discretion,  in  such  sums,  at  such  times, 
and  in  such  manner  as  may  seem  t«t 
them  advisable,  .the  income"  thereof 
for  certain  charitable  and  educational 
purposes,  it  was  held  that  the  trustees 
were  vested  with  a  discretion  only  as 
to  the  details  of  the  execution  of  the 
trust,  and  not  with  a  discretion  to  ex- 
pend or  not  to  expend,  the  court  say- 
ing that  the  direction  in  the  will 
was  not  "to  expend  the  income  or 
to  add  it  to  the  principal,  in  their 
discretion."  G.  J.  0. 


CITY  OF  CHICAGO  et  al. 

V. 

WILLIAM  L.  O'CONNELL  et  al.,  Appts. 

Illinois  Supreme  Courts  April  19,  1917, 
(278  111.  591,  116  N.  E.  210.) 

Public  Service  Commission  —  power  over  street  railways  —  right  of  city. 

1.  The  legislature  is  not  deprived  of  the  power  to  confer  upon  a  public 
service  commission  control  of  the  schedules,  routing,  and  slyle  of  cars  of 
a  street  railway  in  a  municipality  by  a  constitutional  provision  that  no 
law  shall  be  passed  granting  the  right  to  construct  and  operate  any  street 
railroad  within  any  city  without  consent  of  the  local  autliorities. 

[See  note  on  this  question  beginning  on  page  985.] 


CHICAGO  V 

(i78  III.  69i, 

^*  exc^ion  from  authority  —  utili- 
ties owned  by  municipality. 

2.  That  a  municipality  has  an  option 
to  purchase  the  street  railways  within 
its  limits  and  a  voice  in  their  manage- 
ment does  not  bring  it  within  an  ex- 
ception in  a  definition  of  public  util- 
ities over. which  the  Public  Service 
Commission  has  authority  of  such 
utilities  as  are  or  may  hereafter  be 
owned  by  a  municipality. 

Constitutional  law  —  taking  property 
—  regulating  street  railways. 

3.  Neither  a  street  railway  company 
nor  a  city  having  an  interest  in  its  net 
€arnings  is  deprived  of  its  property 
without  due  process  of  law,  nor  is  the 
property  of  either  taken  for  public  use 
without  just  compensation,  by  an  or- 
der of  the  Public  Service  Commission 
made  under  statutory  authority  regu- 
lating the  schedules,  routing,  and  type 
of  cars  to  be  used  on  the  road. 

[See  note  in  5  A.L.R.  43.] 

Public  utility  —  power  of  legislature 
to  ccmtrol. 

4.  The  legislature  has  power  to  ex- 
ercise reasonable  regulation  and  con- 
trol over  public  utilities. 

[See  25  R.  C.  L.  1178.] 

Constitutional  law  ^  police  power  — ^ 
regulation  of  public  utilities. 

5.  The  regulation  of  public  utilities 
is  a  phase  of  the  exercise  of  the  police 
power  of  the  state. 

[See  25  R.  C.  L.  1178.] 

Legislature  —  power  to  delegate  exer- 
cise of  police  power. 

6.  The  legislature  may  confer  the 
right  to  exercise  the  police  power  upon 
agencies  created  by  it,  and  may  recall 
power  delegated  to  one  agency  and 
confer  it  upon  another. 

[See  25  R.  C.  L.  1178.] 

—  discreticm  as  to  exercise  of  police 
power. 

7.  In  the  exercise  of  its  police  power 
the  legislature  may  interfere  with  the 
management  of  public  utilities  when- 
ever public  interests  demand,  and  it 
has  a  large  discretion  to  determine  not 
only  what  the  interests  of  the  public 
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require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  inter- 
ests. 

[See  4'R.  C.  L.  661,  662;  6  R.  C.  L. 
224,  228.] 

Constitutional  law  —  exercise  of  po- 
lice power  —  validity. 

8.  A  rightful  exercise  of  the  police 
power  in  the  supervision  of  public  util- 
ities does  not  deprive  them  of  their 
property  without  due  process  of  law, 
or  deny  compensation,  nor  does  it  im- 
pair the  obligation  of  any  contract. 

[See  4  R.  C.  L.  562;  6  R.  C.  L.  225.] 

—  extent  of  police  power  —  control  of 
operation  of  public  utilities. 

9.  The  police  power  does  not  extend 
to  the  control  of  the  person  who  shall 
operate  a  public  utility  or  to  what  dis- 
position shall  be  made  of  its  profits. 

, —  impairing  obligation  of  contract. 

10.  An  order  of  a  public  service 
commfssion  changing,  under  statutory 
authority,  schedules,  routing,  and 
types  of  cars  of  a  street  railway  com- 
pany from  those  fixed  by  the  contract 
ordinance  under  which  the  railway  is 
operating,  does  not  unconstitutionally 
impair  the  obligation  of  the  contract 
ordinance,  since,  such  matters  relating 
to  the  comfort  and  welfare  of  the  pub- 
lic, the  municipality  had  no  authority 
to  make  binding  contracts  regarding 
them. 

[See  26  R.  C.  L.  1178.] 

Injunction  —  to  test  reasonableness  of 
order. 

11.  The  reasonableness  of  an  order 
of  a  public  service  commission  cannot 
be  tested  in  a  proceeding  to  enjoin  its 
enforcement,  where  the  statute  pro- 
vides for  testing  it  by  appeal. 

Constitutional  law  —  due  process  — 
order  without  hearing  —  rehearing. 

12.  One  not  made  a  party  to  a  pro- 
ceeding before  a  public  service  com- 
mission which  results  in  an  order  af- 
fecting his  interests  is  not  deprived  of 
his  property  without  due  process  of 
law  if  the  statute  provides  for  a  re- 
hearing upon  his  application. 


(Carter,  J.,  dissents.) 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Cook 
County  (Taylor,  Jr.,  J.)  overruling  demurrers  to  a  bill  and  cross  bill  filed 
to  enjoin  defendants  from  enforcing  an  order  made  by  the  Commission 
relating  to  the  equipment  and  operation  of  cars  in  the  plaintiff  city.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  P.  J,  Lucey,  Attorney  Gen- 
eral, William  B.  Scholfield  and  Timo- 
thy F.  Mullen,  Assistant  Attorneys 
General,  for  appellants : 

The  bill  fails  to  show  any  defect  in 
the  passage  of  the  act. 

People  ex  rel.  Sellers  v.  Brady,  262 
111.  578,  105  N.  E.  1 ;  People  v.  Braun, 
246  111.  428,  92  N.  E.  917,  20  Ann.  Gas. 
448;  People  ex  rel.  Springfield  v.  Ed- 
mands,  252  111.  108,  96  N.  E.  914;  Nak- 
wosas  V.  Western  Paper  Stock  Co.  260 
111.  172,  102  N.  E.  1041,  Ann.  Gas. 
1914D,  467. 

The  Public  Utilities  Law  is  not  in 
conflict  with  the  constitutional  provi- 
sions requiring  a  separation  and  dis- 
tribution of  the  powers  of  government. 

State  Public  Utilities  Commission 
ex  rel.  Mitchell  v.  Chicago  &  W.  T.  R. 
Go.  275  111.  555,  P.U.R.1917B,  1046,  114 
N.  E.  325,  Ann.  Gas.  1917G,  60;  People 
V.  Harper,  91  111.  357 ;  Chicago,  B.  &  Q. 
R.  Go.  V.  Jones,  149  111.  361,  24  L.R.A. 
141,  4  Inters.  Com.  Rep.  683,  41  Am. 
St.  Rep.  278,  37  N.  E.  247;  Georgia  R. 
&  Bkg.  Go.  v.  Smith,  70  Ga.  694;  State 
ex  rel.  Railroad  &  Warehouse  Commis- 
sion v.  Chicago,  M.  &  St.  P.  R.  Co.  38 
Minn.  281,  37  N.  W.  782 ;  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Go.  v.  Railroad 
Commission,  136  Wis.  146,  17  L.R.A. 
(N.S.)  821,  116  N.  W.  905;  Sabre  V. 
Rutland  R.  Go.  86  Vt.  347,  85  Atl.  693, 
Ann.  Gas.  1915G,  1269;  State  ex  rel. 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan. 
467,  92  Pac.  606;  People  ex  rel.  Deneen 
V.  Simon,  176  111.  165,  44  L.R.A,  801,  68 
Am.  St.  Rep.  175,  52  N.  E.  910;  Klafter 
V.  State  Examiners,  259  111.  15,  46 
L.R.A.(N.S.)  532,  102  N.  E.  193,  Ann. 
Cas.  1914B,  1221. 

The  Public  Utilities  Law  does  not 
attempt  to  confer  arbitrary  powers  on 
the  Conrntiission,  since  all  its  orders 
must  be  lawful  and  reasonable,  and 
are  subject  to  review  in  the  courts. 

State  Public  Utilities  Commission 
ex  rel.  Beck  v.  Toledo,  St.  L.  &  W.  R. 
Co.  267  111.  93,  P.U.R.1915B,  879,  107 
N.  E.  774. 

The  act  does  not  conflict  with  the 
constitutional  provisions  forbidding 
the  passage  of  local  or  special  laws  in 
certain  cases. 

People  V.  Kaelber,  253  111.  552,  37 
N.  E.  1068;  Chicago  &  S.  Traction  Co. 
V.  Illinois  C.  R.  Co.  246  111.  146,  92  N.  E. 
588;  Danville  v.  Danville  Water  Co. 
180  111.  235,  54  N.  E.  224. 

The  act  does  not  purport  to  vest  in 
the  Commission  power  and  control 
over  the  streets,  and  though  it  does 
empower  the  Commission  to  regulate 


the  service  of  street  railways  within 
the  city,  it  is  not  in  contravention 
of  §  4  of  art.  11,  or  §  34  of  art.  4  of  the 
Constitution. 

State  Public  Utilities  Commission  ex 
rel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co. 
275  111.  555,  P.U.R.1917B,  1046,  114  N. 
E.  325,  Ann.  Cas.  1917C,  50;  Chicago  & 
S.  Traction  Co.  v.  Illinois  C.  R.  Co.  246 
111.  146,  92  N.  E.  583 ;  Chicago  City  R. 
Go.  V.  South  Park,  257  111.  602,  101  N. 
E.  201;  Missouri  River  Teleph.  Co.  v. 
Mitchell,  22  S.  D.  191,  116  N.  W.  67; 
Denver  v.  Mercantile  Trust  Go.  120 
C.  G.  A.  100,  201  Fed.  790;  San  An- 
tonio Traction  Co.  v.  Altgelt,  200  U.  S. 
304,  50  L.  ed.  492,  26  Sup.  Ct.  Rep.  261; 
Metropolitan  City  R.  Go.  v.  Chicago, 
96  111.  620;  Hunt  v.  Chicago  Horse  & 
Dummy  R.  Go.  121  111.  638,  13  N.  E. 
176;  Doane  v.  Chicago  City  R.  Co.  160 
111.  22,  35  L.R.A.  588,  45  N.  E.  507. 

The  order  does  not  impair  the  obli- 
gation of  any  contract  protected  by  the 
Constitution  nor  deprive  the  city  of  its 
property  without  due  process  of  law, 
nor  take  the  private  property  of  the 
city  or  companies  without  compensa- 
tion, nor  deny  to  the  city  or  the  com- 
panies the  equal  protection  of  the  laws 
in  any  unconstitutional  way. 

Rogers  Park  Water  Go.  v,  Fergus, 
178  111.  571,  53  N.  E.  363,  affirmed  in 
180  U.  S.  624,  45  L.  ed.  702,  21  Sup.  Ct. 
Rep.  490;  Danville  v.  Danville  Water 
Co.  178  111.  299,  69  Am.  St.  Rep.  304.  53 
N.  E.  118,  affirmed  in  180  U.  S.  619,  45 
L.  ed.  696,  21  Sup.  Ct.  Rep.  605 ;  Free- 
port  Water  Co.  v.  Freeport,  186  111.  179, 
57  N.  E.  862,  affirmed  in  180  U.  S.  587, 
45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  153  Wis.  592, 
L.R.A.1915F,  744,  142  N.  B.  491,  Ann. 
Ca^.  1915A,  911,  affirmed  in  238  U.  S. 
174,  59  L.  ed.  1264,  P.U.R.1916D,  591, 
35  Sup.  Ct.  Rep.  820;  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  145  Wis, 
13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925 ;  Home  Teleph.  &  Teleg.  Go.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  127, 
L.R.A.1915C,  261,  83  S.  E.  295;  Gillette 
V.  Aurora  R.  Co.  228  111.  261,  81  N.  E. 
1005;  Chicago  v.  Chicago  City  R.  Co. 
222  111,  560,  78  N.  E.  890;  Venner  v. 
Chicago  City  R.  Go.  246  111.  170,  138 
Am.  St.  Rep.  229,  92  N.  E.  648,  20  Ann. 
Cas.  607;  Chicago  v.  Chicago  City  R. 
Co.  272  111.  245,  111  N.  E.  983;  San 
Antonio  Traction  Co.  v.  Altgelt  200  U. 
S.  304,  50  L.  ed.  491,  26  Sup.  Ct.  Rep. 
261. 
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Mr.  Everett  Jennings  also  for  a]>- 
pellants. 

Messrs.  Samuel  A*  Ettelson,  Chester 
£.  Cleveland,  Balph  G.  Crandall,  W.  W. 
Gurley,  Horace  Kent  Tenney,  Harry 
P.  Weber  and  Gecvge  W.  Miller,  for 
appellees: 

Equity  will  enjoin  the  acts  of  public 
officers  or  bodies  assuming  powers 
which  do  not  belong  to  them,  or  acting 
under  an  unconstitutional  or  otherwise 
invalid  statute,  which  infringe  upon  or 
violate  either  public  or  private  rights 
or  which  will  result  in  injury  not  sus- 
ceptible of  reparation  in  the  ordinary 
course  of  proceedings  at  law;  or  when 
the  aid  of  equity  is  necessary  to  pre- 
vent a  multiplicity  of  suits. 

High,  Inj.  4th  ed.  §g  1308,  1309;  6 
Pom.  Eq.  Jur.  §§  321,  322;  Huston  v. 
Des  Moines,  176  Iowa,  455,  166  N.  W. 
883. 

Equity  will  restrain  the  enforcement 
of  an  order  or  of  a  penalty  for  the  vio- 
lation of  an  order  made  by  a  state  com- 
mission alleged  to  be  an  arbitrary,  un- 
reasonable, or  unconstitutional  inva- 
sion of  private  properly  rights. 

Phoenix  R.  Co.  v.  Geary,  239  U.  S. 
277,  281,  60  L.  ed.  287,  288,  86  Sup.  Gt 
Rep.  45;  Delaware,  L.  &  W.  R.  Co.  v. 
Stevens,  172  Fed.  695;  Central  of  Geor- 
gia R.  Co.  V.  Railroad  CcHumission,  161 
Fed.  925;  Towers  v.  United  R.  &  Elec- 
tric Co.  126  Md.  478,  P.U.R.1915F,  474, 

95  Atl.  170. 

The  city  had  ttie  right  to  file  a  bill 
for  the  enforcement  or  protection  of 
its  rights  under  the  traction  ordi- 
nances. 

Metropolitan  City  R.  Co.  v.  Chicago, 

96  111.  620;  Baxre  v.  Barre  &  M.  Power 
&  Traction  Co.  88  Vt.  304,  92  Atl. 
237. 

An  order  of  the  Conmiission  beyond 
its  powers  and  jurisdiction  or  in  vio- 
lation of  the  Constitution  is  not  con- 
trolled by  appeal  provisions,  and  appli- 
cation for  relief  may  be  made  to  the 
same  courts  and  in  the  same  manner 
as  are  available  to  vindicate  personal 
and  property  rights  generally. 

State  ex  rel.  Public  Service  Commis- 
sion V.  Skagit  River  Teleph.  &  Teleg. 
Co.  86  Wash.  29,  P.U.R.1915C,  902,  147 
Pac.  885;  Bessette  v.  Goddard,  87  Vt. 
77,  88  Atl.  1 ;  Railroad  Commission  v. 
Saline  River  R.  Co.  119  Ark.  239,  P.UJt. 
1915F,  191,  177  S.  W.  896. 

If  the  Public  Utilities  Act  be  con- 
strued as  excluding  resort  to  any  of 
the  circuit  courts  of  the  state  of  com- 
petent jurisdiction  to  protect  the  prop- 
erty of  a  public   utility   corporation 
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against  an  order  of  the  Commission  be- 
yond its  powers  or  in  violation  of  the 
cimstitutional  guaranties,  then  such 
provision  is  void. 

People  V.  Young,  72  111.  411;  Berko- 
witz  V.  Lester,  121  111.  99, 11  N.  E.  860; 
People  ex  rel.  Board  of  Administration 
V.  Peoria  &  P.  U.  R.  Co.  273  111.  440, 
P.U.R.1916E,  796, 113  N.  E.  68;  Public 
Service  Electric  Co.  v.  Public  Utility 
Comrs.  88  N.  J.  L.  603,  P.U.R.1916D, 
107,  96  Atl.  1013;  Delaware,  L.  A  W. 
B.  Co.  V.  Stevens,  172  Fed.  596 ;  Aurora 
V.  Schoeberlein,  230  111.  496,  82  N.  E. 
860;  Conover  v.  Gatton,  251  111.  587, 
96  N.  E.  522;  Railroad  &  Warehouse 
Commission  v.  Litchfield  &  M.  R.  Co. 
267  111.  337,  108  N.  E.  347;  Hoffman  v. 
Paradis,  259  111.  Ill,  102  N.  E.  253; 
Sixby  V.  Chicago  City  R.  Co.  260  111. 
478,  103  N.  E.  249,  Ann.  Cas.  1914D, 
539 ;  Blake  v.  De  Jonghe  Hotel  A  Res- 
taurant Co.  263  111.  471,  105  N.  E.  323; 
Woodruff  V.  Kellyville  Coal  Co.  182 
111.  480,  55  N.  E.  650;  Kennedy  v.  Le 
Moyne,  188  111.  255,  58  N.  E.  903 ;  Milne 
V.  People,  224  111.  125,  79  N.  E.  631; 
Galpin  v.  Chicago,  269  111.  27,  L.R.A. 
1917B,  176,  109  N.  E.  718. 

The  order  of  the  Commission  is  be- 
yond the  powers  conferred  by  the  Pub- 
lic Utilities  Act. 

Gathright  v.  H.  M.  Byllesby  &  Co. 
154  Ky.  106»  157  S.  W.  45;  Omaha  v. 
Omaha  Water  Co.  218  U.  S.  180,  54  L. 
ed.  991,  48  L.R.A(N.S.)  1084,  30  Sup. 
Ct.  Rep.  615;  De  Motte  v.  Valparaiso, 
161  Ind.  319,  66  L.RJI.  117,  67  N.  E. 
985;  Venner  v.  Chicago  City  R.  Co. 
286  111.  849,  86  N.  E.  266;  Warner  v. 
King,  267  III.  82,  107  N.  E.  837 ;  Bar- 
rett  Mfg.  Co.  v.  Chicago,  259  111.  578, 
102  N.  E.  1017;  Black,  Interpretation 
of  Laws,  2d  ed.  p.  385;  City  R.  Co.  v. 
Citizens'  Street  R.  Co.  166  U.  S.  657.  41 
L.  ed.  1114,  17  Sup.  Ct.  Rep.  653;  Pub- 
lie  Service  Electric  Co.  v.  Public  Util- 
ity Comrs.  88  N.  J.  L.  603,  P.U.R. 
1916D,  107,  96  Atl.  1013;  State  ex  rel. 
Shaver  v.  Iowa  Teleph.  Co.  175  Iowa, 
607,  154  N.  W.  678,  Ann.  Cas.  1917E, 
539 ;  Belfast  v.  Belfast  Water  Co.  115 
Me.  284,  L.R.A.1917B,  908,  P.U.R. 
1917A,  313,  98  Atl.  738;  Andrews  v. 
Heiney,  178  Ind.  1,  43  L.R.A.(N.S.) 
1023,  98  N.  E.  628,  Ann.  Cas.  1915B, 
1136;  State  ex  rel.  Public  Service  Com- 
mission V.  Vandalia  R.  Co.  183  Ind.  49, 
P.U.R.1915B,  981,  108  N.  E.  97;  Lan- 
sing V.  Michigan  Power  Co.  183  Mich. 
400,  150  N.  W.  250;  American  Ice  Co. 
V.  New  York,  217  N.  Y.  402,  112  N.  E. 
170. 

The    ordinance    grants    constitute 
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valid  and  binding  contracts,  constitu- 
tionally protected  against  impairment. 
Venneo:  v.  Chicago  City  R.  Co.  258 
111.  523,  101  N.  E.  949 ;  People  v.  Chi- 
cago, 270  111.  188, 110  N.  E.  366;  People 
ex  rel,  Dwight  v.  Chicago  R.  Co.  270 
111.  278,  110  N.  E.  394;  Allegheny  v. 
Millville,  E.  &  S.  Street  R.  Co.  159  Pa. 
411,  28  Atl.  202;  West  Chester  v.  Pos- 
tal Teleg.  Cable  Co.  227  Pa.  384,  76 
Atl.  65;  McKeesport  v.  McKeesport  & 
R.  Pass.  R.  Co.  252  Pa.  142,  97  Atl. 
184;  St.  Louis  &  M.  River  R.  Co.  v. 
Kirkwood,  159  Mo.  239,  53  L.R.A.  300, 
60  S.  W.  110;  St.  Louis  v.  United  R. 
Co.  263  Mo.  387,  174  S.  W.  78 ;  People 
V.  O'Brien,  111  N.  Y.  1,  2  L.R.A.  255, 
7  Am,  St.  Rep.  684,  18  N.  E.  692 ;  Kit- 
tinger  v.  Buffalo  Traction  Co.  160  N.  Y. 
377,  54  N.  E.  1081;  Re  New  York  & 
N.  S.  Traction  Co.  (N.  Y.)  P.U.R. 
1915F,  11;  Mitchell  v.  Dakota  Cent. 
Teleph.  Co.  25  S.  D.  409, 127  N.  W.  582 ; 
Vermillion  v.  Northwestern  Teleph. 
Exch.  Co.  Ill  C.  C.  A.  21, 189  Fed.  289 ; 
People  ex  rel.  Dwight  v.  Chicago  R. 
Co.  270  111.  278,  110  N.  E.  394;  Venner 
V.  Chicago  City  R.  Co.  236  111.  349,  86 
,N.  E.  266 ;  Blair  v.  Chicago,  201  U.  S. 
400,  457,  50  L.  ed.  801,  825,  26  Sup. 
Ct.  Rep.  427;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  386, 
'46  L.  ed.  592,  607,  22  Sup.  Ct.  Rep.  410; 
Cleveland  v.  Cleveland  City  R.  Co.  194 
U.  S.  517,  48  L.  ed.  1102,  24  Sup.  Ct. 
Rep.  756;  Vicksburg  v.  Vicksburg 
Waterworks  Co.  206  U.  S.  496,  515,  51 
L.  ed.  1155,  1163,  27  Sup.  Ct.  Rep.  762; 
Birmingham  Waterworks  Co.  v.  Bir- 
mingham, 211  Fed.  497 ;  Omaha  Water 
Co.  v.  Omaha,  12  L.R.A.(N.S.)  736.  77 
C.  C.  A.  267,  147  Fed.  1,  8  Ann.  Cas. 
614;  Detroit  Citizens'  Street  R.  Co.  v. 
Detroit,  26  L.R.A.  667,  12  C.  C.  A. 
365,  22  U.  S.  App.  570,  64  Fed.  628; 
Shreveport  Traction  Co.  v.  Shreveport, 
122  La.  Ann.  1,  129  Am.  St.  Rep.  345, 
47  So.  40;  Barre  v.  Barre  &  M.  Power 
A  Traction  Co.  88  Vt.  304,  92  Atl.  237 ; 
Christian-Todd  Teleph.  Co.  v.  Com. 
156  Ky.  557,  161  S.  W.  543;  3  Dill. 
Mun.  Corp.  5th  ed.  §  1230;  Grand 
Trunk  Western  R.  Co.  v.  South  Bend, 
-227  U.  S.  544,  633,  44  L.R.A.  (N.S.)  405, 
33  Sup.  Ct.  Rep.  303;  Owensboro  v. 
Cumberland  Teleph.  &  Teleg.  Co.  230 
U.  S.  58,  57  L.  ed.  1389,  33  Sup.  Ct. 
Rep.  988;  Russell  v.  Sebastian,  233 
U.  S.  195,  204,  58  L.  ed.  912,  921,  L.R.A. 
1918E,  882,  34  Sup.  Ct.  Rep.  517,  Ann. 
Cas.  1914C,  1282;  Kerw  York  Electric 
Lines  Co.  v.  Empire  City  Subway  Co. 
235  U.  S.  179,  192,  59  L.  ed.  184,  191, 
L.R.A.1918E,  874,  35  Sup.  Ct.  Rep.  72, 


Ann.  Cas.  1915A,  906;  Monett  E.  L. 
Power  &  Ice  Co.  v.  Monett,  186  Fed. 
860;  Mitchell  v.  Dakota  Cent.  Teleph. 
Co.  25  S.  D.  409,  127  N.  W.  582. 

The  order  impairs  the  obligation  of 
the  contracts  between  the  city  and  the 
companies,  the  contract  between  the 
companies  themselves,  and  the  con- 
tracts between  the  city  and  the  com- 
panies as  against  the  rights  of  bond- 
holders; and  deprives  the  companies, 
the  city,  and  the  bondholders  respec- 
tively of  their  property  without  due 
process  of  law,  and  takes  their  prop- 
erty without  compensation. 

Louisville  &  N.  R.  Co.  v.  Garrett, 
231  U.  S.  298,  318,  58  L.  ed.  229,  244, 
34  Sup.  Ct.  Rep.  48;  Raymond  v.  Chi- 
cago Union  Traction  Co.  207  U.  S.  20, 
52  L.  ed.  78,  28  Sup.  Ct.  Rep.  7,  12 
Ann.  Cas.  757 ;  Wilmington  City  R.  Co. 
v.  Taylor,  198  Fed.  159 ;  People  v.  Chi- 
cago West  Div.  R.  Co.  18  111.  App.  125, 
affirmed  in  118  111.  113,  7  N.  E.  116; 
Quincy  v.  Bull,  106  111.  337;  Madison 
V.  Alton,  G.  &  St.  L.  Traction  Co.  235 
111.  346,  85  N.  E.  596;  People  ex  rel. 
Dwight  V.  Chicago  R.  Co.  270  111.  278, 
110  N.  E.  394;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  46 
L.  ed.  592,  22  Sup.  Ct  Rep.  410 ;  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S. 
517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
756;  Grand  Trunk  Western  R.  Co.  v. 
South  Bend,  227  U.  S.  544,  57  L.  ed. 
633,  44  L.R.A.(N.S.)  405,  33  Sttp.  Ct. 
Rep.  303 ;  New  York  Electric  Lines  Co. 
V.  Empire  City  Subway  Co.  236  U.  S. 
179,  59  L.  ed.  184,  L.R.A.1918E,  874,  35 
Sup.  Ct.  Rep.  72,  Ann.  Cas.  1915A,  906; 
Omaha  Water  Co.  v.  Omaha,  12  Li.R.A. 
(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1, 
8  Ann.  Cas.  614;  Pocatello  v.  Murray, 
173  Fed.  382;  Birmingham  Watei^ 
works  Co.  V.  Birmingham,  211  Fed. 
497 ;  Shreveport  Traction  Co.  v.  Shreve- 
port, 122  La.  Ann.  1,  129  Am.  St.  Rep. 
345,  47  So.  40 ;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  125  Mich.  673,  84  Am. 
St.  Rep.  589,  85  N.  W.  96,  86  N.  W. 
809;  3  McQuiliin,  Mun.  Corp.  §  1269; 
City  R.  Co.  V.  Citizens'  Street  R.  Co. 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
Ct.  Rep.  653 ;  Chicago  v.  New  York,  C. 
&  St.  L.  R.  Co.  132  C.  C.  A.  645,  216 
Fed.  735;  Mercantile  Trust  &  D.  Co.  v. 
Collins  Park  &  Belt  R.  Co.  99  Fed.  812; 
State  ex  rel.  Weatherly  v.  Birmingham 
Waterworks  Co.  185  Ala.  388,  64  So. 
23,  Ann.  Cas.  1916B,  166;  State  ex  rel. 
Fullerton  v.  Des  Moines  City  R.  Co. 
159  Iowa,  259,  140  N.  W.  487;  Kava- 
naugh  V.  St.  Louis,  220  Mo.  496,  119 
S.  W.  552 ;  Venner  v.  Chicago  City  R. 
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Co.  258  111.  628,  101  N.  E.  949;  Terre 
Haute  &  P.  R.  Co.  v.  Bobbins,  247  111. 
876,  98  N.  E.  898;  Gathright  ▼.  H.  M. 
Byllesby  &  Co.  154  Ky.  106,  157  S.  W. 
46;  Omaha  v.  Omaha  Water  Co.  218 
U.  S.  180,  54  L.  ed.  991,  48  L.R.A,  (N.S.) 
1084,  30  Sup.  Ct  Kep.  615;  De  Motte 
V.  Valparaiso,  161  Ind.  819,  66  L.R.A. 
117,  67  N.  E.  985;  Farmers'  Elevatoi 
Co.  V.  Chicairo,  B.  I.  &  P.  R.  Co.  266 
111.  667,  P.U.R.1916B,  872,  107  N.  E. 
841 ;  State  ex  rel.  Miller  v.  Taylor,  27 
N.  D.  77,  145  N.  W.  425;  Wilmington 
City  R.  Co.  V.  Taylor,  198  Fed.  159. 

The  order  of  the  Commission  is  not 
sustainable  as  a  legitimate  exercise  of 
the  police  power  of  the  state. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  60  L.  ed.  596,  26  Sup.  Ct. 
Rep.  841,  4  Ann.  Cas.  1175;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
165  Fed.  664;  Huston  v.  Des  Moines, 
176  Iowa,  455,  156  N.  W.  883;  State 
V.  Pitney,  79  Wash.  608,  140  Pac.  918, 
Ann.  Cas.  1916A,  209;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  H.  P. 
&  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252 ;  Walla  Walla 
V.  Walla  Walla  Water  Co.  172  U.  S.  1, 
16,  48  L.  ed.  341,  847,  19  Sup.  Ct.  Rep. 
77;  Central  Trust  Co.  v.  Citizens' 
Street  R.  Co.  82  Fed.  1 ;  West  Chicago 
Street  R.  Co:  v.  Chicago,  178  111.  339, 
53  N.  E.  112;  Pingree  v.  Michigan  C.  R. 
Co.  118  Mich.  814,  63  L.R.A.  274,  76 
N.  W.  635;  People  v.  Weiner,  271  111. 
74,  L.R.A.1916C,  775,  110  N.  E.  870, 
Ann.  Cas.  1917C,  1065;  Sanitary  Dist. 
V.  Chicago  &  A.  R.  Co.  267  111.  252,  108 
N.  E.  312;  Chicago  v.  Chicago  Oak 
Park  Elev.  R.  Co.  250  lU.  486,  95  N.  E. 
456;  Mehlos  v.  Milwaukee,  156  Wis. 
691,  61  L.RJ^.(N.S.)  1009,  146  N.  W. 
882,  Ann.  Cas.  1915C,  1102;  Hunter  v. 
Colfax  Consol.  Coal  Co.  176  Iowa,  245, 
L.R.A.1917D,  15,  154  N.  W.  1037,  157 
N.  W.  145,  Ann.  Cas.  1917E,  803,  11 
N.  C.  C.  A.  886. 

The  order  of  the  Commission  is  un- 
reasonable. 

Pacific  Teleph.  &  Teleg.  Co.  ▼. 
Eshleman,  66  Cal.  640,  50  L.R.A.  (N.S.) 
652,  137  Pac.  1119,  Ann.  Cas.  1915C, 
822;  Bessette  v.  Goddard,  87  Vt.  77, 
88  Atl.  1;  Interstate  Commerce  Com- 
mission V.  Louisville  &  N.  R.  Co.  227 
U.  S.  88,  67  L.  ed.  481,  88  Sup.  Ct.  Rep. 
186. 

Cooke,  J.,  delivered  the  opinion  of 
the  court : 

On  October  18,  1915,  the  city  of 
Chicago  filed  a  bill  for  injunction  in 
the  circuit  court  of  Cook  county. 
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I  seeking  to  restrain  the  State  Public 
I  Utilities  Commission  and  the  mem* 
bers  thereof  from  cmf orcing  a  cer- 
tain order  made  by  the  Commission 
on  September  29,  1915,  rdating  to 
the  equipment  and  operation  of 
street  cars  in  the  city  of  Chicago. 
The  order  complained  of  required 
;  the  Chicago  S.urEace  Lines,  the  Chi- 
cago City  Railway  Company,  and 
the  Chicago  Railways  Company  to 
operate  street  cars  upon  their  lines 
at  intervals  to  be  determined  by 
methods  prescribed  in  the  order,  ac- 
cording to  the  relative  seating  ca- 
pacity of  cars  passing  a  given  point 
during  certain  periods  fixed  by  the 
order  and  the  aggregate  number  of 
passengers  carried  on  said  cars  dur- 
ing such  periods;  to  provide  'turn- 
back" or  "loop^-back**  service  in  the 
territory  outside  the  loop  district 
sufficient  to  comply  with  the  service 
standard  prescribed  by  the  order; 
to  prepare  and  submit  to  the  Com- 
mission, within  sixty  days,  a  compre- 
hensive plan  for  the  rerouting  of 
cars  in  order  to  secure  maximum 
track  capacity;  to  proceed  at  once  to 
acquire  the  equipment  necessary  to 
carry  out  the  provisions  of  the  or- 
der ;  to  install  within  sixty  days  and 
use  such  Ixailers  as  may  be  neces- 
sary during  the  rush-hour  period  to 
comity  with  the  service  standard 
prescribed  by  the  order;  to  make 
application  within  thirty  days  to  the 
proper  municipal  authorities  of  the 
city  of  Chicago  for  necessary  per- 
mits and  authority,  and  to  the  prop- 
erty owners  for  the  necessary  front- 
age consents  authorizing  and  em- 
powering the  railway  companies  to 
make  such  track  changes  as  may  be 
required  to  enable  them  to  comply 
with  the  provisions  of  the  order ;  to 
display  on  all  cars  separate  route 
and  destination  signs  on  the  front 
and  a  route  sign  on  the  side ;  and  to 
hereafter  submit  to  the  Commission 
the  plans  for  all  new  passenger  cars 
and  for  the  remodeling  of  all  old 
passenger  cars  for  approval  of  the 
width  of  passageways,  height  of 
steps,  type  and  location  of  seats, 
platform  arrangements,  and  such 
other  details  as  affect  the  adequacy 
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of  service  as  the  Commission  may, 
from  time  to  time,  require.  The 
Commission  retained  jurisdiction  of 
the  cause  for  the  purpose  of  making 
any  necessary  modification  of  the 
order  and  such  supplemental  orders 
as  it  should  deem  proper  and  just. 

The  bill  alleges  that  the  city  of 
Chicago  was  organized  as  a  munici- 
pal corporation  more  than  seventy 
years  ago  under  a  special  charter, 
and  was  subsequently,  on  May  3, 
1875,  organized  under  the  City  and 
Village  Act  of  1872  (Kurd's  Rev. 
Stat.  191&-16,  chap.  24) ;  that  the 
Chicago  City  Railway  Company  was 
organized  as  a  corporation  under 
certain  special  acts  of  the  legis* 
lature,  and  the  Chicago  Railways 
Company,  the  Calumet  &  South 
Chicago  Railway  Company,  and  the 
Southern  Street  Railway  Company 
were  organized  under  the  gen- 
eral Incorporation  Act  of  this  state. 
The  bill  then  alleges  that  the 
city  of  Chicago,  on  February  11, 
1907,  passed  two  certain  ordinances, 
which  were  approved  by  the  voters 
of  the  city  at  an  election  held  April 
2,  1907,  and  which  are  commonly 
referred  to  as  the  "settlement  ordi- 
nances,"— one  authorizing  the  Chi- 
cago City  Railway  Company  to  con- 
struct, maintain,  and  operate  a  sys- 
tem of  street  railways  in  the  city 
of  Chicago,  and  the  other  authoriz- 
ing the  Chicago  Railways  Company 
to  construct,  maintain,  and  operate 
a  system  of  street  railways  in  the 
city  of  Chicago,  upon  the  terms  and 
conditions  therein  prescribed, — and 
alleges  that  the  settlement  ordi- 
nances were  thereafter  accepted  by 
the  Chicago  City  Railway  Company 
and  the  Chicago  Railways  Company, 
and  that  the  latter  company  there- 
after, on  February  25,  1908,  ac- 
quire title  to  the  street  railway 
properties  theretofore  known  as  the 
Chicago  Union  Traction  System; 
that  thereafter,  on  March  80,  1908, 
the  city  council  passed  an  ordinance 
authorizing  the  Calumet  &  South 
Chicago  Railway  Company  to  con- 
struct, maintain,  and  operate  a  sys- 
tem of  street  railways  in  the  city  of 
Chicago  upon  substantially  the  same 


terms  and  conditions  as  were  con- 
tained in  the  settlement  ordinances, 
and  that  this  ordinance  was  accept- 
ed by  the  Calumet  &  South  Chicago 
Railway  Company  on  June  1,  1908; 
that  thereafter,  on  March  15,  1909, 
the  city  council  passed  an  ordinance 
authorizing  the  Southern  Street 
Railway  Company  to  construct, 
maintain,  and  operate  a  system  of 
street  railways  in  the  city  of  Chi- 
cago upon  substantially  the  same 
terms  as  contained  in  the  settlement 
ordinances,  which  ordinance  was 
accepted  by  the  Southern  Street 
Railway  Company.  The  bUl  alleges 
that  the  settlement  ordinances  and 
the  two  subsequent  ordinances 
above  mentioned  together  embodied 
a  plan  for  the  comprehensive  re- 
habilitation, construction,  recon- 
struction, equipment,  re-equipment, 
and  extension  of  the  street  railway 
systems  in  the  city,  for  the  estab- 
lishment of  through  routes,  the  ex- 
change of  transfers,  the  purchase 
of  the  surface  lines  by  the  city  at 
some  future  time,  the  rates  of  fare 
to  be  charged,  and  the  division  of 
the  net  earnings  of  the  railways  be- 
tween the  city  and  the  companies, 
and  for  the  creation  of  a  permanent 
expert  supervising  board.  The  bill 
further  aJleges  that  on  November 
13,  1913,  the  city  council  passed  an 
ordinance  authorizing  and  requiring 
unified  operation  of  the  surface 
street  railways  in  the  city  of  Chi- 
cago, which  ordinance  is  commonly 
referred  to  as  the  "unification  ordi- 
nance;" that  the  four  companies 
above  mentioned  accepted  this  ordi<* 
nance,  and  in  compliance  therewith 
entered  into  an  operating  agreement 
in  the  form  prescribed  by  the  uni- 
fication ordinance. 

The  bill  alleges  that  the  ordi- 
nances above  mentioned  constitute 
valid  and  binding  contracts  between 
the  city  of  Chicago  and  the  respec- 
tive street  railway  companies,  and 
charges  that  the  order  of  the  Com- 
mission, and  the  Public  Utilities  Act 
(Hurd's  Rev.  Stat.  1915-16,  chap. 
Ilia),  in  so  far  as  it  purports  to 
confer  upon  the  State  Public  Utili* 
ties  Commission  power  and  author- 
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ity  to  make  such  order,  impair  the 
obligation  of  euich  contracts  and  de- 
prive the  city  of  property  without 
due  process  of  law,  take  the  city's 
private  property  without  compensa- 
tion, deny  the  city  the  equal  protec- 
tion of  the  laws,  and  deprive  the 
city  of  the  jurisdiction  and  control 
conferred  upon  it  by  the  Constitu- 
tion over  the  street  railways  within 
the  city,  contrary  to  and  in  violation 
of  §§  2,  5,  13,  14,  and  19  of  article 
2,  and  §  4,  art.  11,  of  the  state  Con- 
stitution, and  of  §  10  of  article  1 
and  the  14th  Amendment  of  the 
Constitution  of  the  United  States, 
and  that  the  order  is  ultra  vires  be- 
cause the  Public  Utilities  Act,  prop- 
erly construed,  does  not  deprive  the 
city  of  the  power,  authority,  and 
control  vested  in  it  by  the  Constitu- 
tion and  statutes  of  the  state  over 
its  streets  and  over  the  construction 
and  operation  of  street  railways 
therein. 

The  Chicago  City  Railway  Com- 
pany, the  Chicago  Railways  Com- 
pany, the  Calumet  &  South  Chicago 
Railway  Company,  and  the  Southern 
Street  Railway  Company,  defend- 
ants, after  answering  the  bill,  filed 
a  cross  bill,  seeking  the  same  relief 
as  that  sought  by  the  original  bill. 
The  cross  bill  is  substantially  the 
same  as  the  original  bill,  except  it 
sets  out  in  detail  a  history  of  the 
development  of  the  present  system 
of  street  railways  in  the  city  of  Chi- 
cago. The  additional  matters  con- 
tained in  the  cross  bill,  as  well  as 
the  provisions  of  the  settlement  or- 
dinances and  the  unification  ordi- 
nance, are  fully  set  forth  in  the  opin- 
ions filed  in  Chicago  Union  Traction 
Co.  V.  Chicago,  199  III.  484,  59 
L.R.A.  631,  65  N.  E.  451 ;  Venner  v. 
Chicago  City  R.  Co.  236  01.  349,  86 
N.  E.  266 ;  Venner  v.  Chicago  City 
R.  Co.  268  111.  523,  101  N.  E.  949; 
People  ex  rel.  Dwight  v.  Chicago  R. 
Co.  270  HI.  87,  110  N.  E.  386,  Ann. 
Cas.  1917B,  821 ;  People  v.  Chicago, 
270  111.  188, 110  N.  E.  366;  and  Peo- 
ple ex  rel.  Dwight  v.  Chicago  R.  Co. 
270  lU.  278,  110  N.  E.  394.  It  is 
therefore  unnecessary  to  set  them 
out  in  detail  in  this  opinion.    It  will 
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here  suffice  to  briefly  mention  cer- 
tain provisions  of  the  settlement  or- 
dinances and  the  unification  ordi- 
nance. 

The  settlement  ordinances  granted 
to  the  street  railway  companies  per- 
mission and  authority  to  construct, 
reconstruct,  maintain,  and  operate 
a  system  of  street  railways  upon 
and  along  certain  streets  in  the  city 
of  Chicago  for  a  period  of  twenty 
years,  subject  to  the  terms,  provi- 
sions, and  conditions  of  the  ordi- 
nances, and  in  consideration  thereof 
the  street  railway  companies  sur- 
rendered and  released  all  rights  in 
the  streets  of  the  city  other  than 
those  granted  by  the  settlement  or- 
dinances. The  settlement  ordi- 
nances created  a  board  of  supervis- 
ing engineers,  to  consist  of  three 
members, — one  to  be  appointed  by 
the  city  and  one  by  the  street  rail- 
way companies,  and  the  third  mem- 
ber was  designated  by  name  in  the 
ordinances, — and  provided  that  all 
construction,  reconstruction^  equip- 
ment, re-equipment,  extensions,  and 
additions  should  be  done,  made,  and 
acquired  under  the  direction  and 
supervision  of  the  board  of  super- 
vising engineers,  and  that  all  con- 
tracts and  payments  therefor  should 
be  made  only  upon  the  written  ap- 
proval of  said  board;  that  the  cars 
to  be  thereafter  acquired  by  the  rail- 
way companies  should  be  of  the 
number,  character,  and  equipment 
specified  in  the  settlement  ordi- 
nances, and  of  a  finish,  style,  and 
type  approved  by  the  board  of  super- 
vising engineers.  The  settlement 
ordinances  prohibited  the  use  of 
trailers,  fixed  the  rates  of  fare  to 
be  charged,  provided  for  the  issu- 
ance and  exchange  of  transfers,  and 
prohibited  the  issuance  of  passes  to 
persons  other  than  employees  of  the 
companies,  and  certain  officers  of 
the  city.  The  companies  were  re- 
quired to  co^>perate  in  establishing 
specified  through  routes  and  such 
additional  through  routes  as  should 
be  required  by  the  board  of  super- 
vising engineers.  They  were  also 
required  to  sprinkle,  clean,  pave,  and 
keep  in  repair  the  portions  of  the 
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streets  occupied  by  them,  to  pro- 
vide reserve  funds  for  maintenance 
and  repair  and  for  renewals  and  de- 
preciation, and  to  expend  therefrom 
and  for  such  purposes  a  specified 
minimum  amount  each  year,  subject 
to  the  direction  and  control  of  the 
board  of  supervising  engineers. 
The  board  of  supervising  engineers 
was  given  power  to  regulate  the 
salaries  and  compensation  of  direc- 
tors, officers,  agents,  and  attorneys 
of  the  companies.  The  city  reserved 
the  right  to  purchase,  on  the  1st  day 
of  February  or  August  of  any  year, 
upon  six  months'  previous  notice, 
the  entire  street  railway  system  of 
the  companies  at  a  price  to  be  fixed 
in  accordance  with  the  method  pre- 
scribed by  the  ordinance,  viz. :  The 
purchasable  value  of  the  property  as 
of  a  certain  date  was  fixed  by  the 
ordinance,  and,  in  determining  the 
price  to  be  paid  by  the  city  whwi 
it  exercised  its  option  of  purchase, 
there  was  to  be  added  to  the  pur- 
chasable value  so  fixed  the  value  of 
all  property,  equipment,  and  addi- 
tions subsequently  supplied,  pur- 
chased, or  acquired,  and  all  future 
capital  expenditures  as  approved 
and  certified  by  the  board  of  super- 
vising engineers.  The  city  also  re- 
served the  right,  within  the  terms 
of  the  grant,  to  designate  another 
corporation  as  its  licensee  to  pur- 
chase the  property  upon  the  same 
terms,  with  the  proviso  that  a  bonus 
of  20  per  cent  should  be  paid  unless 
the  new  company  should  enter  into 
a  contract  to  turn  over  to  the  city, 
directly  or  in  reduced  fares,  all  net 
proceeds  over  and  above  5  per  cent 
upon  its  investment  and  interest 
thereon  at  a  rate  not  exceeding  an 
additional  5  per  cent.  It  was  fur- 
ther provided  that  the  net  receipts 
of  the  companies,  as  defined  in  the 
ordinances,  should  be  divided  be- 
tween the  city  and  the  companies 
in  the  proportions  of  56  per  cent  to 
the  city  and  46  per  cent  to  the  com- 
panies, provided,  however,  that  the 
companies  should  have  the  right 
to  charge  and  receive  the  fares  fixed 
by  the  settlement  ordinances.  In 
each  of  the  settlement  ordinances 


the  city  reserved  the  right  to  make 
all  reasonable  regulations  for  the 
safety,  welfare,  and  accommodation 
of  the  public. 

By  the  unification  ordinance  the 
street  railway  companies  were  re- 
quired to  furnish  unified  traction 
service  within  the  limits  of  the  city 
of  Chicago,  the  same  and  with  like 
effect  as  though  all  the  surface  lines 
within  the  city  were  owned  and 
operated  by  one  company.  This  or- 
dinance provided  for  the  through 
routing  of  cars,  the  elimination  of 
switchbacks  in  the  downtown  dis- 
trict, the  substitution  of  loops  or 
transfer  stations  for  switchbacks  in 
the  outlying  districts  when  so  or- 
dered by  the  city  council  and  ap- 
proved by  the  board  of  supervising 
engineers,  and  required  the  compa- 
nies to  furnish  to  the  board  of  super- 
vising engineers  operating  sched- 
ules and  other  details  relating  to  the 
operation  of  their  lines.  It  also  re- 
quired the  companies  to  purchase 
a  sufficient  number  of  additional 
cars  to  utilize  at  all  hours  the  addi- 
tional track  facilities  in  the  down- 
town district,  made  available  by  the 
through  routing  of  cars  prescribed 
by  the  ordinance.  The  contract 
which  the  street  railway  companies 
were  by  the  unification  ordinance  re- 
quired to  enter  into  is,  in  substance, 
set  forth  in  People  v.  Chicago,  270 
HI.  188, 110  N.  E.  366,  supra. 

The  State  Public  Utilities  Com- 
mission and  the  members  thereof 
demurred  to  the  original  bill  and 
cross  bill.  The  demurrers  were 
overruled,  and  the  Commission  and 
the  members  thereof  having  elected 
to  stand  by  their  demurrers,  a  de- 
cree was  entered  perpetually  enjoin- 
ing the  enforcement  of  the  order. 
B^om  that  decree  the  State  Public 
Utilities  Commission  and  the  mem- 
bers thereof  have  prosecuted  this 
appeal. 

In  support  of  the  decree  of  the  cir- 
cuit court  appellees  contend :  First,, 
that  the  Commission  was  without 
power  to  make  the  order  complained 
of,  because  the  Constitution  of  this 
state,  by  §  4,  art.  11,  grants  to  cities 
the  exclusive  power  t6  regulate  and 
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control  the  operation  of  street  rail- 
ways  upon  their  streets,  and  because 
%  10  of  the  Public  UtUities  Act  ex- 
cludes from  the  operation  of  the 
act  public  utilities  in  which  a  city 
is  interested,  as  the  city  of  Chicago 
is  interested  in  the  street  railways 
of  the  city  of  Chicago ;  second,  that 
the  order  of  the  Conunission  de* 
prives  the  railway  companies  and 
the  city  of  piop^y  without  due 
process  of  law,  in  violation  of  §  2, 
art.  2,  of  the  state  Constitution,  and 
in  violation  of  the  14th  Amendment 
of  the  Federal  Constitution;  third, 
that  the  order  of  the  Commission 
takes  and  damages  the  private  prop* 
erty  of  the  railway  companies  and 
of  the  city  for  public  use  without 
just  compensation,  in  violation  of  § 
13  of  art.  2  of  the  state  Constitution ; 
and,  fourth,  that  the  order  of  the 
Commission,  and  the  Public  Utilities 
Act  in  so  far  as  it  empowers  the 
Commission  to  make  the  order,  im- 
pair the  obligation  of  contracts  ex- 
isting between  the  city  and  the  rail- 
way companies  and  bondholders  of 
the  railway  companies,  in  violation 
of  §  14,  art  2,  of  the  state  Constitu- 
tion. 

Section  4  of  article  11  of  our  Con- 
stitution provides  that  ''no  law  shall 
be  passed  by  the  general  assembly 
granting  the  right  to  construct  and 
operate  a  street  railroad  within  any 
city,  town  or  incorporated  village, 
without  requiring  the  consent  of  the 
local  authorities  having  the  control 
of  the  street  or  highway  proposed 
to  be  occupied  by  such  street  rail- 
Toad." 

And  in  Venner  v.  Chicago  City  R. 
Co.  268  111.  623,  101  N.  E.  949,  and 
again  in  People  v.  Chicago,  supra, 
we  said  that  'the  Constitution  com- 
mits to  the  city  the  control  of  the 
operation  of  street  railways  in  its 
atreets." 

It  is  upon  this  section  of  the  Con- 
stitution and  this  statement  con- 
tained in  the  two  cases  above  cited 
that  appellees  rely  in  support  of 
their  contention  that  the  Commis- 
sion was  without  power  to  make 
the  order  complained  of,  because 
the  Constitution  grants  to  the  city 


exclusive  power  to  regulate  and  con- 
trol the  (operation  of  street  railways 
upon  the  streets  of  the  city..  In  the 
recent  c^se  of  State  Public  Utilities 
Commission  ex  rel.  Mitchell  v.  Chi- 
cago &  W.  T.  R.  Co.  276  ni.  665, 
P.U.R.1917B,  1046,  114  N.  E.  325, 
330,  Ann.  Cas.  1917C,  50,  in  con- 
sidering the  same  contention  here 
made,  we  said  with  reference  to 
the  constitutional  provision  above 
quoted  (p.  570):  "That  provision 
is  simply  a  limitation  of  the  general 
powers  of  the  legislature,  and  in  one 
particular  only.  It  provides,  in  sub- 
stance, that  the  legislature  may  not 
grant  the  right  to  construct  and 
operate  a  street  railroad  within  a 
municipality  without  requiring  the 
consent  of  the  local  authorities  hav- 
ing control  of  the  streets  or  high- 
ways proposed  to  be  occupied.  That 
section  of  the  Constitution  does 
not,  by  implication  or  otherwise,  at- 
tempt to  devest  the  state  of  its 
paramount  authority  and  control  of 
streets  and  highways''  (citing  Chi- 
cago &  S.  Traction  Co.  v.  Illinois  C. 
R.  Co.  246  HI.  14^,  92  N.  E.  583). 

The  statement  made  in  Venner  v. 
Chicago  City  R.  Co.  and  in  People  v. 
Chicago,  supra,  that  the  Constitu- 
tion commits  to  the  city  the  control 
of  the  operation  of  street  railways 
in  its  streets,  merely  means  that 
the  Constitution  has  conferred  upon 
the  city  power  to  determine  whether 
street  railways  shall  be  operated 
upon  the  streets  of  the  city,  and,  if 
so,  upon  what  streets.  To  this  ex- 
tent, and  no  fur- 
ther, the  Constitu- 
tion has  committed 
to  the  city  the  con- 
trol of  the  operation 
of  street  railways  in  its  streets. 

Section  10  of  the  Public  Utilities 
Act  provides  that  the  term  "public 
utility,"  when  used  in  the  act, 
"means  and  includes  every  corpora- 
tion, company,  association,  joint- 
stock  company  or  association,  firm, 
partnership  or  individual,  their 
lessees,  trustees,  or  receivers  ap- 
pointed by  any  court  whatsoever 
(except,  however,  such  public  utili- 
ties as  are  or  may  hereafter  be 
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owned  or  operated  by  any  munici- 
pality) that  now  or  hereafter:  (a) 
May  own,  control,  operate  or  man- 
age, within  the  state,  directly  or  in- 
directly for  public  use,  any  plant, 
equipment  or  property  used  or  to 
be  used  for  or  in  connection  with 
the  transportation  of  persons ;  .  .  . 
or  that  (b)  may  own  or  control  any 
franchise,  license,  permit  or  right  to 
engage  in  any  such  business/' 

Appellees  contend  that  the  street 
railways  in  the  city  of  Chicago  are 
within  the  exception  contained  in 
the  above  statutory  definition  of  a 
public  utility,  and  are  therefore  not 
within  the  provisions  of  the  act  nor 
under  the  jurisdiction  or  control  of 
the  Commission,  because  the  city 
has  secured  a  vested  right  for  the 
purchase  of  these  railways  and  a 
vested  right  to  participate  in  the 
management  and  operation  thereof. 

In  our  opinion  the 

ntiiitie«^;rited  Teiied  upou  by  the 
by  mmAieip»iitT.  appoUees,  Can  only 

be  reasonably  con- 
strued to  mean  that  public  utilities 
owned  or  operated  by  municipalities 
when  the  act  became  effective  should 
not  be  subject  to  the  provisions  of 
the  act,  and  that  thereafter,  as  soon 
as  a  municipality  should  become  the 
owner  or  take  over  the  operation  of 
\Public  utility,  such  public  utility 
should  thereby  be  withdrawn  from 
the  operation  of  the  act.  Although 
the  city  of  Chicago  has,  by  contract, 
obtained  an  option  to  purchase  the 
street  railways  in  the  city  at  a  price 
agreed  upon,  and  has  been  given  a 
voice  in  the  management  of  the  af- 
fairs of  the  street  railway  compa- 
nies, it  has  not  yet  become  the  own- 
er of  the  street  railway  properties, 
nor  can  it  be  said  that  the  operation 
of  the  street  railway  system  has 
been  turned  over  to  the  city.  The 
street  railways  of  the  city  of  Chicago 
are  clearly  within  the  provisions  of 
the  act  which  give  the  Commission 
power  to  make  the  order  involved  in 
this  case. 

The  principal  ground  relied  upon 
by  appellees  in  support  of  the  decree 
of  the  circuit  court  is  that  the  or- 


der of  the  Commission,  and  the  Pub- 
lic Utilities  Act  in  so  far  as  it  pur- 
ports to  confer  upon  the  Commis- 
sion power  to  make  the  order,  de- 
prive the  railway  companies  and  the 
city  of  property  without  due  process 
of  law,  take  and  damage  the  private 
property  of  the  railway  companies 
and  the  city  for  public  use  without 
just  compensation,  and  impair  the 
obligation  of  contracts  theretofore 
made  between  the  city  and  the  rail- 
way companies,  in  violation  of  the 
provisions  of  the  state  and  Federal 
Constitutions.  It  is  our  judgment 
that  the  order  is  not 
subject  to  the  con-  £S;!!taa*»''^** 
stitutional  objec.  ?^SJ£i 
tions  urged  against  street  rau- 
it.  The  power  of  ^•'^■• 
the  legislature  to  exercise  reasonable 
regulation  and  control  over  public 
utilities  was  upheld 
by  this  court,  short-  power  of  ^^ 
ly  after  the  adop-  JS&Vo/.'''*  ** 
tion  of  our  present 
Constitution,  in  Munn  v.  People,  6^ 
111.  80,  where  it  was  held  that  such 
regulation  was  not  in  violation  of 
either  §  2,  art.  2,  §  13,  art.  2,  or  §  22, 
art.  4,  of  the  state  Constitution,  nor 
in  contravention  of  the  14th  Amend- 
ment of  the  United  States  Constitu- 
tion. That  case  was  reviewed  by 
the  Supreme  Court  of  the  United 
States,  and  the  judgment  was  af- 
finned.  Munn  v.  Illinois,  94  U.  S. 
126,  24  L.  ed.  84.  The  Supreme 
Court  of  the  United  States  in  its 
opinion  said :  "When,  therefore,  one 
devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he, 
in  effect,  grants  to  the  public  an  in- 
terest in  that  use,  and  must  submit 
to  be  controlled  by  the  public  for 
the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discon- 
tinuing the  use;  but,  so  long  as  he 
maintains  the  use,  he  must  submit 
to  the  control.'' 

This  decision  has  become  one  of 
the  landmarks  of  American  law,  and 
has  been  frequently  cited,  followed, 
and  approved  in  applying  the  rule 
that  when  private  property  is  de- 
voted to  a  public  use  it  is  subject 
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6  Canal  Co.  v.  Garrity,  115  IlL  166, 
3  N.  K  448;  State  Public  Utilities 
Commission  v.  Monarch  Ref  rigerat* 
ing  Co.  267  111.  528,  P.U.R.1915D, 
119, 108  N.  E.  716,  Ann.  Cas.  1916A, 
528. 

The  regulation  of  public  utilities 
is  one  phase  of  the  exercise  of  the 

police  power  of  the 
state.  The  police 
power  may  be  ex- 
ercised by  the  legis- 
lature directly,  or  it 
may  be  exercised  indirectly  by  con- 
ferring the  power  upon  agencies 
created  by  the  legislature.  The  pow- 
er is  an  attribute 
of  sovereignty,  and 
is  primarily  vested 
in  the  legislature, 
which  has  the  right 
to  recall  it  at  any  time  from  the 
agency  to  which  it  has  been  dele- 
gated, and  after  being  recalled  to  re- 
tain it  or  confer  it  upon  some  other 
agency  of  government.  In  the  exer- 
cise of  this  power  the  state  may  in- 
terfere whenever  the  public  inter- 
ests demand  such  interference,  and 

-di.cretio-  a.  f  \^  this  particular  a 
•xff ««••  •«  large   discretion    is 

pouoe  powr.       neccssarfly     vested 

in  the  legislature  to  determine,  not 
only  what  the  interests  of  the  pub- 
lic require,  but  what  measures  are 
necessary  for  the  protection  of  such 
interests.  Durand  v.  Dyson,  271  111. 
382,  111  N.  E.  143,  Ann.  Cas.  1917D, 
84,  In  Illinois  C.  R.  Co.  v.  Willen- 
borg,  117  m.  203,  57  Am.  Rep.  862, 

7  N.  E.  698,  it  was  said :  "All  prop- 
erty devoted  to  public  uses  takes  on 
a  nature  or  qualification  quasi  pub- 
lic, and  is  for  that  reason  held  to  be 
subject  to  legislative  control  in  a 
greater  or  less  degree,  and  to  which 
the  mere  private  property  of  the 
citizen  is  not  subjected.  Rights 
purely  and  exclusively  private,  in  no 
wise  affecting  others,  and  in  no  way 
affecting  public  morals,  are  not  re- 
garded as  being  within  the  control 
of  the  police  power;  nor  can  mere 
private  property  be  taken  for  pub- 
lic uses  without  making  to  the  own- 


er just  compensation;  yet  the  law 
has  always  required  the  citizen  to 
80  use  his  property  as  not  unneces- 
sarily to  injure  another,  and,  to  com- 
pel the  observance  of  that  rule,  even 
private  property  may  be  brought 
within  legis&tive  control  to  that  ex- 
tent. But  where  property,  whether 
belonging  to  a  natural  person  or  to 
a  corporation,  becomes  'affected 
with  a  public  interest,  it  ceases  to 
be  juris  privati  only.'  Where  a  par- 
ty devotes  his  property  to  a  public 
use,  the  community  at  large  acquire 
such  a  qualified  interest  as  will  sub- 
ject it  to  legislative  control  for  the 
common  welfare.  Accordingly,  the 
property  of  railroads,  and  other 
similar  corporations  transacting 
business  for  and  with  the  public, 
has  been  subjected  to  burdens  not 
imposed  on  the  owners  of  mere  pri- 
vate property,  used  purely  and  ex- 
clusively for  private  intereste.  The 
distinctions  in  this  regard  have  been 
uniformly  observed.'' 

Again,  in  Burdick  v.  People,  149 
IlL  600,  24  L.R.A.  152,  41  Am.  St. 
Rep.  329,  86  N.  E.  948,  we  said: 
''The  business  of  a  common  carrier 
is  a  public  empIo3mient.  The  fran- 
chises of  railroads,  acting  under 
charters  or  acts  of  incorporation,  are 
of  a  public  nature  so  far  as  the  safe- 
ty, convenience,  and  comfort  of  pas- 
sengers are  concerned.  Reasonable 
regulations,  affecting  the  conduct  of 
such  public  employmente,  are  fit 
subjects  for  legislative  action.  The 
lawmaking  power  may  provide 
means  for  remedying  such  evils  as, 
in  ito  opinion,  may  exist  in  the  man- 
agement of  these  public  agencies  of 
transportetion,  and  in  doing  so  it 
may  sometimes  impose  restrictions, 
which  are  deemed  to  be  necessary, 
upon  the  use  and  enjoyment  of 
property." 

A  more  concrete  stetement  of  the 
law  as  applied  to  the  facts  in  this 
case  is  contained  in  Chicago  v.  Chi- 
cago City  R.  Co.  272  111.  245,  111  N. 
E.  983,  as  follows:  '*The  police 
power  may  be  exercised  in  a  variety 
of  ways  in  the  regulation  of  street 
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car  traffic  for  the  public  safety  or 
convenience,  such  as  providing 
against  the  overcrowding  of  cars, 
compelling  proper  seating  facilities, 
specifying  the  side  of  the  street  at 
which  stops  shall  be  made,  and  any 
other  matter  which  shall  promote 
the  public  safety,  comfort,  or  con- 
venience." 
A  rightful  exercise  of  the  police 

power  is  not  a  vio- 
law— «x^>rcue  of  lation  of  auy  of  the 
?2iiduy.'''^*'^     provisions     of    the 

Constitution  upon 
which  appellees  rely  (Munn  v.  Peo- 
ple, and  Burdick  v.  People,  supra; 
People  y.  Weiner,  271  111.  74,  L.R.A. 
1916C,  775, 110  N.  E.  870,  Ann.  Cas. 
1917C,  1065;  Durand  v.  Dyson,  su- 
pra ;  Greene  v.  L.  Fish  Furniture  Co. 
272  lU.  148,  111  N.  E.  725) ;  and 
statutes  affecting  the  owners  of  pub- 
lic utilities  by  lessening  their  privi- 
leges, regulating  their  charges,  and 
increasing  their  burdens,  within  rea* 
sohable  bounds,  are  uniformly  held 
valid  (Chicago  v.  Cicero,  210  HI.  290, 
71  N.  E.  866). 

Appellees  contend,  however,  that 
the  settlement  ordinances  and  the 
unification  ordinance,  having  been 
accepted  and  acted  upon  by  the  rail- 
way companies,  constitute  binding 
contracts  between  the  city  and  the 
railway  companies,  and  that  their 
obligation  cannot  be  impaired  by 
any  act  of  the  legislature  or  by  any 
order  of  the  State  Public  Utilities 
Commission.  Appellees'  contention 
is  undoubtedly  sound  so  far  as  the 
contracts  relate  to  matters  which  do 
not  affect  the  public  safety,  welfare, 
comfort,  or  convenience.  Thus  the 
grant  of  the  right  to  the  railway 
companies  to  construct  and  operate 
street  railways  in  the  city,  the 
agreement  to  divide  the  net  receipts 
between  the  railway  companies  and 
the  city,  and  the  option  given  to  the 
city  to  purchase  the  railway  proper- 
ties at  a  certain  price  are  all  mat- 
ters which  do  not  affect  the  public 
safety,  welfare,  comfort,  or  con- 
venience, because  it  is  immaterial  to 
the  public  what  person  or  corpora- 


tion operates  the  street  railways,  or 
what  disposition  is 

made  of  the  profits,  ;jSiV^-U4e^ 
and  over  those  mat-  control  of 
ters  neither  the  pStiic  uttittie*. 
starte  nor  the  State 
Public  Utilities  Commission  has  any 
control  by  virtue  of  the  police  power. 
Nor  has  the  Conmnission  by  the  or- 
der here  complained  of  assumed  to 
exercise  control  over  any  such  mat- 
ters. The  order  requires  only  such 
things  to  be  done  by  the  railway 
companies  as  will,  in  the  judgment 
of  the  Commission,  improve  the 
service  furnished  the  public,  and  in 
so  far  as  the  order  conflicts  with  the 
ordinances  concerning  such  matters, 
the  order  of  the  Commission  super- 
sedes and  sets  aside  the  provisions 
of  the  ordinances,  but  does  not, 
within  the  meaning  of  the  constitu- 
tional prohibition,  impair  the  obliga- 
tion of  any  contract,  _i„p.irtn» 
because  the  city  had  obitsauoB  of 
no  power  to  contract  ^■*'***" 
away  any  of  the  police  powers  dele- 
gated to  it  by  the  legislature.  In 
Chicago  V.  Chicago  Union  Traction 
Co.  199  111.  259,  59  L.R.A.  666,  65  N. 
E.  243,  we  said :  "The  city,  as  the 
representative  of  the  state,  is  in- 
vested with  power  to  enact  and  en- 
force all  ordinances  necessary  to 
prescribe  regulations  and  restric- 
tions needful  for  the  preservation  of 
the  health,  safety,  and  comfort  of 
the  people.  The  exercise  of  this 
power  affects  the  public  and  becomes 
a  duty,  the  performance  whereof  is 
obligatory  on  the  city.  The  city 
could  not,  by  the  terms  and  condi- 
tions of  the  former  ordinance,  de- 
prive itself  of  this  power  or  relieve 
itself  of  this  duty,  nor  could  the  de- 
fendant in  error  company,  by  any 
contractual  terms  of  an  ordinance, 
exempt  itself  from  the  proper  and 
reasonable  control  of  the  municipal 
authorities  in  matters  affecting  the 
health,  safety,  or  comfort  of  the  peo- 
ple. *No  contract  can  be  made  which 
assumes  to  surrender  or  alienate  a 
strictly  governmental  power  which 
is  required  to  continue  in  existence 
for  the  welfare  of  the  public.  This 
is  especially  true  of  the  poUce  pow- 
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6r,  for  it  is  incapable  of  aliaaation. 
It  cannot  be  doubted  that  a  company 
which  secureg  the  right  to  use  the 
streets  of  a  municipal  corporation 
takes  it  subject  to  the  police  power 
resident  in  the  state  as  an  inalien- 
able attribute  of  sovereignty/  El- 
liott, Roads  &  Streets,  p.  801." 

Again  in  Otis  Elevator  Co.  v.  Chi- 
cago, 263  111.  419,  52  L.R.A.(N.S.) 
192,  105  N.  E.  338,  referring  to  the 
police  power,  we  said:  ''But  the 
power  is  incapable  of  alienation,  and 
no  valid  contract  can  be  made  which 
assumes  to  surrender  or  '  alienate 
such  a  power  which  is  required  to 
continue  in  existence  for  the  welfare 
of  the  public." 

The  principle  is  again  recognized 
in  Chicago  v.  Chicago  City  R.  Co. 
supra,  in  the  following  language: 
"It  is  true  that  a  municipality  can- 
not contract  away  the  right  to  exer- 
cise the  police  power  to  secure  and 
protect  the  morals,  safety,  health, 
order,  comfort,  or  welfare  of  the 
public,  nor  limit  or  restrain  by  any 
agreement  the  full  exercise  of  that 
power." 

We  have  accordingly  held  that  a 
city  cannot  contract  away  its  right, 
under  the  police  power,  to  fix  reason- 
able rates  to  be  charged  by  a  public 
utility  furnishing  water  to  the  city 
and  its  inhabitants.  Rogws  Park 
Water  Co.  v.  Fergus,  178  111.  571,  53 
N.  E.  363 ;  Danville  v.  DanviUe  Wa- 
ter Co.  178  111.  299,  69  Am.  St.  Rep. 
304,  53  N.  E.  118;  Freeport  Water 
Co.  V.  Freeport,  186  IlL  179,  57  N.  E. 
862. 

If  the  city  of  Chicago,  in  entering 
into  the  contracts  with  the  railway 
companies,  has  seen  fit  to  make  its 
option  to  purchase  the  street  railway 
system,  or  its  right  to  a  certain  por- 
tion of  the  net  receipts  derived  from 
the  operation  of  the  system,  or  any 
other  rights  reserved  to  it  by  the 
ordinances,  dependent  upon  the  non- 
exercise  of  the  police  power  by  the 
state,  it  cannot  be  heani  to  complain 
that  by  the  exercise  of  the  police 
power  by  the  state,  through  the 
State  Public  Utilities  Commission, 
it  will  lose  its  right  to  those  benefits 
reserved  to  it  by  the  ordinances. 

o  A.L.K.—— 59. 
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Appellees  contend  that  the  order 
is  unreasonable,  and  that  the  Com- 
mission should  therefore  be  enjoined 
from  enforcing  it.  The  question  of 
the  reasonableness  of  the  order  can- 
not be  determined  in  this  proceed- 
ing. The  Public  Utilities  Act  pro- 
vides for  a  hearing  before  the  Com- 
mission upon  that  question,  at  which 
the  person  or  corporation  com- 
plained of  is  entitled  to  be  heard  and 
to  introduce  evidence,  and  if  such 
person  or  corporation  desires  to  con- 
test the  reasonableness  of  the  order 
made  by  the  Commission  after  such 
hearing,  he  or  it  is  ,  ,      ^, 

by    the    act    allowed    te»t  rea«onkl»1e^ 

an  appeal  to  the  cir-  ••"  •'  •'*''* 

cuit  court  of  Sangamon  county  and 
a  further  appeal  to  this  court.  The 
statutory  method  of  reviewing  the 
reasonableness  of  orders  of  the  Com- 
mission is  exclusive. 

It  is  also  urged  that,  as  the  Cal- 
umet &  South  Chicago  Railway 
Company,  the  Southern  Street  Rail- 
way Company,  and  the  dty  of 
Chicago  were  not  made  formal  par- 
ties to  the  proceedings  before  the 
Commission,  those  proceedings,  so 
far  as  they  are  concerned,  were  ex 
parte,  and  the  order  amounts  to  a 
taking  of  their  property  without  due 
process  of  law.  Even  though  the 
two  railway  companies  last  men- 
tioned and  the  city  were  not  made 
parties  to  the  proceedings  before  the 
Commission,  they  were  not  thereby 
deprived  of  a  hear- 
ing before  the  Com-  JSr^^Ji*."^*®"** 
mission.  Section  67  pr«M5e«ii--order 
of  the  Public  Util-  -iaerrinr"^"' 
ities  Act  provides: 
''After  any  rule,  regulation,  ordear 
or  decision  has  been  made  by  the 
Commission,  any  p^rty  to  the  action 
or  proceeding,  or  any  stockholder  or 
bondholder  or  other  party  pecunia- 
rily interested  in  the  public  utility 
affected,  may  apply  for  a  rehearing 
in  respect  to  any  matters  deter- 
mined in  said  action  or  broceedih^ 
and  specified  in  the  application  for 
rehearing,  and  the  Commission  may 
grant  and  hold  such  rehearing  on 
said  matters,  if  in  its  judgment  suf- 
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ficient  reason  therefor  be  made  to 
appear." 

The  provision  for  a  review  of  the 
decision  of  the  Commission  upon 
the  rehearing  is  the  same  as  the 
provision  for  review  of  the  original 
order.  None  of  the  appellees  have 
therefore  been  deprived  of  a  hearing 
upon  the  reasonableness  of  the  or- 
der made  by  the  Commission,  and 
have  not  been  deprived  of  property 
without  due  process  of  law. 

The  matters  set  up  in  the  bill  and 
cross  bill  were  not  sufficient  to  war- 
rant the  court  in  granting  an  injunc- 
tion restraining  the  enforcement  of 
the  order  of  the  Commission,  and 
the  demurrers  to  the  bill  and  cross 
bill  should  therefore  have  been  sus- 
tained. 

The  decree  is  reversed,  and  the 
cause  is  remanded  to  the  Circuit 
Court,  with  directions  to  sustain  the 
demurrers  to  the  bill  and  cross  bill. 

Carter,  J.,  dissents. 

Petition  for  rehearing  denied  June 
7,  1917. 


Appeal  from  subsequent  appeal, 
281  111.  257,  117  N.  E.  1010,  dis- 
missed by  the  Supreme  Court  of  the 
United  States,  November  10,  1919 
(U.  S.  Adv.  Ops.  1919-20,  p.  63)  250 
U.  S.  651,  68  L.  ed.  1189,  40  Sup. 
Ct.  Rep.  58. 


KOTE. 

The  power  of  Public  Service  Com- 
mission with  respect  to  the  regulation 
of  street  railways  is  the  subject  of 
annotation  in  6  A.L.R.  86,  which  cites 
the  reported  case  (Chicago  v.  O'Con- 
NELL,  ante,  916).  The  reporting  of 
that  case  in  this  series  was  deferred 
because  of  the  pendency  of  an  appeal 
to  the  United  States  Supreme  Court, 
which  has  now  been  dismissed  ( (U.  S. 
Adv.  Ops.  1919-20,  p.  63)  260  U.  S.  651, 
63  L.  ed.  1189,  40  Sup.  Ct.  Rep.  53), 
from  a  decision  of  the  Illinois  supreme 
court  upon  a  subsequent  appeal  in 
(1917)  281  111.  257,  117  N.  B.  1010, 
in  the  reported  case. 


EMMA  CHANDLER,  Appt., 

V. 

INDUSTRIAL  COMMISSION  OF  UTAH  et  al.,  Respts. 

Ut4ih  Supteme  Court  ^^  November  7;   1919, 
(—  Utah,  — ,  184  Pac.  1020.) 

Workmen's  compensation  —  making  delivery  —  dog  bite  — -  injury  arising 
out  of  employment. 

1.  Injury  by  dog  bite  while  one  employed  to  deliver  packages  is  making 
a  delayed  delivery  in  the  morning,  while  on  his  way  between  his  home  and 
the  place  where  the  vehicle  utilized  by  him  in.  his  work  is  stored,  to 
procure  it  for  his  day's  work,  arises  out  of  the  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act. 

[See  note  on  thus  question  beginning  on  page  935.] 

Statutes  —  construction  —  Workmen's 
Compensaticm  Act. 

2.  The  provision  of  the  Workmen's 
Compensation  Act  allowing  compensa- 
tion for  injuries  ''arising  out  of  and  in 
the  course  of  the  employment"  should 
be  liberally  construed  so  as  to  effectu- 
ate its  purpose. 

Workmen's  compensation  —  resolving 
doubt  in  favor  of  employee. 

3.  Any  doubt  respecting  the  right  to 
compensation   under*  the    Workmen's 


Compensation  Act  should  be  resolved 
in  favor  of  the  employee  or  his  depend- 
ents, as  the  case  may  be. 

-—  hazard  common  to  public  —  effect 

4.  An  employee  is  not  deprived  of 
the  right  to  compensation  under  the 
Workmen's  Compensation  Act  by  the 
fact  that  the  public  or  a  portion  of  it 
is  exposed  to  the  same  hazard  as' that 
out  of  which  the  injury  to  the  em- 
ployee arises. 
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Appeal  by  claimant  from  a  judgment  of  the  District  Court  for  Weber 
County  (Agee,  J.)  sustaining  a  demurrer  to  and  dismissing  an  action 
brought  under  the  Workmen's  Compensation  Act,  to  recover  compen- 
sation for  the  death  of  her  husband  from  a  dog  bite  alleged  to  have  been 
received  in  the  course  of  his  employment.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Chez  A  Barker,  for  appeU     R.  434»  61  Sol.  Jo.  558,  Ann.  Cas.  1917E, 


lant: 

The  injuries  sustained  by  deceased 
arose  out  of,  and  in  the  course  of,  his 
employment. 

Chicago  Packing  Co.  v.  Industrial 
Bd.  282  111.  497,  118  N.  E.  727;  Indus- 
trial Commission  v.  iBtna  L.  Ins.  Co. 

—  Colo.  — ,  3  AL.R.  1386,  174  Pac 
589;  R^  Ayers»  —  Ind.  App.  — ,118 
N.  £.  886;  HoUand-St  Louis  Sugar  Co. 
V.  Shraluka,  —  Ind.  App.  — ,  116  N.  E. 
330;  Re  Harraden,  —  Ind.  App.  — ,  118 
N.  E.  142;  Milwaukee  v.  Althoff,  L.R.A. 
1916A,  827,  and  note,  156  Wis.  68,  145 
N.  W.  238,  4  N.  C.  C.  A.  110;  Mc- 
Phee's  Case,  222  Mass.  1,  109  N.  E. 
633,  10  N.  C.  C.  A.  257;  Mueller 
Constr.  Go.  v.  Industrial  Bd.  283 
111.  148,  L.R.A.1918F,  891,  118  N.  E. 
1028,  Ann.  Cas.  1918E,  808;  Beaudry  v. 
Watkins,  191  Mich.  445,  L.R.A.1916F, 
576,  158  N.  W.  16;  Globe  Indemnity  Co. 
V.  Industrial  Acci.  Commission,  36  Cal. 
App.  280,  171  Pac.  1088;  Mueller 
Constr.  Co.  v.  Industrial  Bd.  283  111. 
148,  L.R.A1918P,  891,  118  N.  E.  1028, 
Ann.  Cas.  1918E,  806;  Stacy's  Case, 
225  Mass.  174, 114  N.  E.  206;  Re  Loper, 

—  Ind  App.  — ,  116  N.  E.  324;  Pace 
V.  Appanoose  County,  —  Iowa,  — ,  168 
N.  W.  916,  17  N.  C.  C.  A.  682;  Eugene 
Dietzen  Co.  v.  Industrial  Bd.  279  111.  1. 
116  N.  E.  684,  Ann.  Cas.  1918B,  764,  14 
N.  C.  C.  A.  125;  Granite  Sand  &  Gravel 
Co.  V.  Willoufi^by,  —  Ind.  App.  — >  123 
N.  E.  194;  Great  Lakes  Dredge  &  Dock 
Co.  V.  Totzke,  —  Ind.  App.  — ,  121  N. 
E.  675;  Bachman  v.  Waterman,  —  Ind. 
App.  — ,  121  N.  E.  8;  Larke  v.  John 
Hancock  Mut.  Ins.  Co.  90  Conn.  303, 
L.R.A.1916E,  584,  97  AtL  320,  12  N.  C. 
C.  A.  808;  Elk  Grove  Union  High 
School  Dist.  V.  Industrial  Acci.  Com- 
mission, 34  Cal.  App.  589, 168  Pac.  892, 
15  N.  C.  C.  A.  148;  De  Mann  v.  Hy- 
draulic Engineering  Co.  192  Mich.  594, 
159  N.  W.  380;  Walther  v.  American 
Paper  Co.  —  N.  J.  L.  — ,  98  Atl.  264; 
Kunze  v.  Detroit  Shade  Tree  Co.  192 
Mich.  435,  L.RA.1917A,  252,  158  N.  W. 
851 ;  Sponataski's  Case,  220  Mass.  526, 
L.R.A1916A,  383,  108  N.  B.  466,  8 
N.  C.  C.  A.  1025;  Dennis  v.  White 
ri917]  A.  C.  479,  86  L.  J.  K.  B.  N.  S. 
1074,  116  L.  T.  N.  S.  774,  38  Times  L. 


325,  10  B.  W.  C.  C.  280,  15  N.  C.  C.  A. 
294. 

Messrs.  De  Vine,  Stine,  &  Gwilliam 
and  J.  D.  Murphy,  for  respondents: 

Plaintiff  is  not  entitled  to  recover 
compensation  for  the  death  of  her  hus- 
band, George  C.  Chandler,  who  was 
bitten  by  a  mad  dog,  since  the  injury 
did  not  arise  out  of,  or  in  the  course 
of,  his  employment. 

Armitage  v.  Lancashire  &  Y.  R.  Co. 
[1902]  2  K.  B.  178,  71  L.  J.  K.  B.  N.  S. 
778,  66  J.  P.  613,  86  L.  T.  N.  S.  883,  18 
Times  L.  R.  648;  Fitzgerald  v.  W.  G. 
Clarke  &  Son  [1908 J  2  K.  B.  796,  77 
L.  J.  K.  B.  N.  S.  1018,  99  L.  T.  N.  S. 
101, 1  B.  W.  C.  C.  197;  Craske  v.  Wigan 
[1909]  2  K.  B.  685,  78  L.  J.  K.  B.  N.  S. 
994,  101  L.  T.  N.  S.  6,  25  Times  L.  R, 
632.  53  Sol.  Jo.  560,  2  B.  W.  C.  C.  35 ; 
Amys  V.  Barton  [1912]  1  K.  B.  40, 
[1911]  W.  N.  205,  81  L.  J.  K.  B.  N.  S. 
65,  105  L.  T.  N.  S.  619,  28  Times  L.  R. 
29;  Mitchinson  v.  Day  Bros.  [1918]  1 
K.  B.  603,  82  L.  J.  K.  B.  N.  S.  421,  108 
L.  T.  N.  S.  193,  29  Times  L.  R.  267,  57 
Sol.  Jo.  300,  6  B.  W.  C.  C.  190;  Mc- 
Nicol's  Case,  215  Mass.  497,  L.RJI. 
1916A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
522;  Fumiciello's  Case,  219  Mass.  488, 
107  N.  E.  349;  Donahue's  Case,  226 
Mass.  595,  L.R.A.1918A,  215,  116  N.  E. 
226,  14  N.  C.  C.  A.  491;  Re  Hewitt, 
225  Mass.  1,  L.R.A.1917B,  249,  113  N. 
£.  572;  Saenger  v.  Locke,  220  N.  Y. 
556,  L.R.A.1918F,  225,  116  N.  E.  367; 
Mann  v.  Glastonbury  Knitting  Co.  90 
Conn.  116,  L.R.A.1916D,  86, 96  Atl.  868, 
12  N.  C.  C.  A.  891 ;  De  Voe  v.  New  York 
State  R.  Co.  218  N.  Y.  318,  L.R.A. 
1917A,  250,  113  N.  E.  256;  Hills  v. 
Blair,  182  Mich.  20,  148  N.  W.  248,  7 
N.  C.  C.  A.  409-,  Klawinski  ▼.  Lake 
Shore  &  M.  S.  R.  Co.  185  Mich.  648, 
L.R.A.1916A,  342, 152  N.  W.  213;  Krout 
V.  J.  L.  Hudson  Co.  200  Mich.  287, 
L.R.A.1918F,  860,  166  N.  W.  848; 
Clark  V.  Clark,  189  Mich.  652,  155  N. 
W.  507;  Federal  Rubber  Mfg.  Co.  v. 
Havolic,  162  Wis.  341,  L.R.A.1916D, 
968,  156  N.  W.  143;  Griffith  v.  Cole 
Bros.  183  Iowa,  415,  L.R.A.1918F,  923, 
165  N.  W.  577,  15  N.  C.  C.  A.  674; 
Goronado  Beach  Co.  v.  Pillsbury,  172 
Cal.  682,  L.R.A.1916F,  1164,  158  Pac. 
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212,  12  N.  C.  C.  A.  789;  Balboa  Amuse- 
ment Producing  Co.  v.  Industrial  Acci. 
Commission,  35  Cal.  App.  793,  171  Pac. 
108;  Wiggins  v.  Industrial  Acci.  Bd.  54 
Mont.  336,  L.R.A.1918F,  932,  170  Pac. 
9,  Ann.  Cas.  1918E,  1164. 

Frick,  J.,  delivered  the  opinion  of 
the  court: 

The  xdaintiff  made  application  to 
the  Industrial  Commission  of  this 
state  under  the  Employers'  Liability 
Act  of  this  state  to  recover  compen- 
sation for  the  death  of  her  husband, 
which  occurred  as  hereinafter  stat- 
ed. The  Industrial  Commission 
denied  her  application  for  the  rea- 
sons hereinafter  appearing,  and, 
pursuant  to  the  provisions  of  the 
act  aforesaid,  she  commenced  this 
proceeding  in  the  district  court  of 
Weber  county. 

In  her  complaint,  after  stating 
the  necessary  jurisdictional  facts 
and  matters  of  inducement,  she  al- 
leged: 

"That  on  the  26th  day  of  January, 
1918,  at  Ogden,  Utah,  one  George 
C.  Chandler  was  engaged  in  the  em- 
ploy of  A.  M.  Miller.  That  the  said 
A.  M.  Miller  was  on  said  date  con- 
ducting and  operating  a  meat  and 
grocery  store  in  said  city,  •  doing 
business  under  the  name  and  style 
of  Washington  Market.'  That  on 
said  date,  and  at  the  said  time  and 
place,  the  said  A.  M.  Millar,  in  the 
conduct  and  operation  of  said  busi- 
ness, employed  more  than  four  per- 
sons, to  wit,  about  forty  persons, 
and  had  elected  to  become  and  was 
subject  to  the  provisions  of  chapter 
100  of  the  Laws  of  Utah  of  1917,  an 
act  passed  by  the  legislature  of  the 
state  of  Utah  on  March  8,  1917, 
creating  the  Industrial  Commission 
of  Utah,  and  among  other  things 
establishing  rates  of  compensation 
for  personal  injuries  or  death  sus- 
tained by  employees  in  the  course  of 
employment,  and  providing  methods 
of  insuring  the  payment  of  such  com- 
pensation. 

'That  the  duties  of  the  said 
George  C.  Chandler  required  him 
to  deliver  meat  and  groceries  in  the 
city  of  Ogden,  Utah,  with  and  with- 
out an  automobile,  and  that  he  was. 


on  the  date  and  at  the  time  and  place 
herein  mentioned,  furnished  an  auto- 
mobile by  his  employer,  the  said  A. 
M.  Miller,  for  use  in  making  such 
deliveries,  which  were  made  with 
an  automobile,  and  that  the  hours  of 
his  said  employment  were  from  7 
o'clock  A.  M.  until  6  o'clock  P.  M.; 
that  is  to  say,  he  was  required  to 
commence  his  said  employment  at  7 
o'clock  A.  M.  and  continue  until  6 
o'clock  P.  M.  That  the  certain  auto- 
mobile which  was  furnished  to  him 
by  his  said  employer  for  use  in  mak- 
ing such  deliveries  which  were  made 
with  an  automobile  was  kept  in  a 
garage  at  the  rear  of  the  residence 
of  his  said  employer,  A.  M.  Miller, 
at  764  Twenty-fifth  street,  Ogden, 
Utah.  That  the  place  of  business 
of  the  said  A.  M.  Miller  was  situat- 
ed at  2472  Washington  avenue, 
Ogden,  Utah.  That  the  place  of 
residence  of  said  George  C.  Chand- 
ler was  in  the  rear  of  Twenty-sev- 
enth street,  between  Jefferson  and 
Adams  avenues,  Ogden,  Utah.  That 
in  the  course  of  his  said  employment 
the  duties  of  the  said  George  C. 
Chandler  required  him  to  go  from 
his  family  residence  each  morning  to 
said  garage,  and  get  said  autwio- 
bile,  and  drive  it  down  to  the  said 
place  of  business  of  the  said  A.  M. 
Miller,  and  use  it  throughout  the 
day  in  making  such  deliveries  and 
to  return  it  to  the  said  garage  at 
night  after  his  day's  work  was  fin- 
ished. That  when  he  was  unable 
to  make  all  the  deliveries  of  the  day 
he  would  bring  with  him  to  his  home 
such  undelivered  packages  and  make 
deliveries  of  them  the  following 
morning  on  his  way  to  his  work. 

''That  on  the  morning  of  January 
26,  1918,  at  about  7:20  o'clock, 
while  the  said  George  C.  Chandler 
was  on  his  way  from  his  place  of 
residence  to  the  said  garage  to  get 
said  automobile  and  drive  it  down  to 
his  employer's  said  place  of  business 
to  begin  making  the  daily  deliveries 
which  he  was  required  to  make  as 
hereinbefore  alleged,  and  while  mak- 
ing delivery  of  meat  for  his  employ- 
er which  was  undelivered  the  even- 
ing before,  and  without  fault  on  his 
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IMtrt,  he  was  attacked  and  bitten  fai 
his  hand  by  a  dog  known  as  the 
Jefferson  avenue  dogr.  That  after 
having  his  wound  dressed  he  pro- 
ceeded to  his  daily  work,  and 
worked  steadily  on  each  and  every 
work  day  thereafter  until  on  or 
about  the  22d  day  of  March,  1918, 
when  he  became  violently  sick,  and 
was  removed  to  a  hospital,  where 
he  died  on  or  about  the  25th  day  of 
March,  1918,  a  violent  death  from 
hydrophobia,  caused  by  the  dog  bite 
received  on  January  26,  1918,  as 
hereinbefore  alleged/' 

She  also  made  the  necessary  al- 
legations respecting  the  age,  condi- 
tion of  health,  etc.,  of  the  deceased 
and  the  dependency  of  herself  and 
her  three  minor  children,  ranging 
in  age  from  twelve  to  three  years, 
etc.,  and  prayed  for  judgment  ac- 
cording to  the  provisions  of  the  act. 

The  defendants  demurred  to  the 
complaint  upon  several  grounds. 
The  only  ground  that  is  material 
here,  however,  is  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  dis- 
trict court  sustained  the  demurrer 
upon  that  ground,  and  judgment 
dismissing  tbe  action  was  duly  en- 
tered, from  which  the  plaintiff  ap- 
peals. 

Plaintiff's  counsel  insist  that  the 
court  erred  in  sustaining  the  de- 
murrer. Our  statute  (Utah  Comp. 
Laws  1917,  §  3122)  allows  compen- 
sation to  every  employee  coming 
within  the  provisions  of  the  act  who 
is  "injured  by  accident  arising  out 
of  and  in  the  course  of  his  employ- 
ment.'* In  view  of  the  facts  alleged 
in  the  complaint,  all  of  which  are 
admitted  by  the  demurrer,  the  dis- 
trict court  held  that,  while  the  de- 
ceased was  injured  by  an  accident 
occurring  in  the  course  of,  yet  he 
was  not  injured  by  an  accident  aris- 
ing out  of,  his  employment.  Wheth- 
er a  particular  injury  is  occasioned 
by  an  accident  arising  out  of  the  em- 
ployment may  present  a  more  or 
less  perplexing  question,  and  with 
Inspect  to  which  reasonable  men 
may  well  differ.  Indeed,  that  is  the 
difficult  question  in  this  case;  and 


i84  Pav.  lOiO.) 

we  fully  appreciate  the  fact  tiiat 
the  decisions  of  ihe  courts  are  not 
unanimous  upon  that  question.  As 
is  well  said  by  Mr.  Van  Doren  in 
referring  to  the  Workmen's  Com- 
pensation Act  in  his  Workmen's 
Compensation,  p.  43:  'The  ex- 
tremely liberal  construction  of  the 
courts  [of  the  act]  has,  as  we  have 
seen,  made  possible  a  recovery  of 
compensation  by  the  injured  em- 
ployee in  a  large  proportion  of  the 
cases." 

We  are  also  reminded  that  our 
statute  (Utah  Comp.  Laws  1917,  | 
58S9)  requires  that  the  statutes  of 
this  state  are  to  be  ''liberally  con- 
strued with  a  view  to  effect  the  ob- 
jects of  the  statutes  and  to  promote 
justice." 

Upon  the  question  that  the  Em- 
ployers'   Liability    Act    shoujd    be 
liberally    construed 
and  so  as  to  effec-  ooa«trnc7ton» 
tuate  its  purposes,  ;^er.»riS«  ac?."' 
all     courts     agree. 
Re  Ayers,  —  Ind.  App.  — ,  118  N.  E. 
386.    That  doctrine  applies  especial- 
ly to  the  phrase  "out  of  and  in  the 
course  of  the  employment." 

Notwithstanding  the  fact  that  the 
act  must  be  given  a  liberal  coBstruc^ 
tion,  the  writer,  nevertheless,  enter- 
tains serious  doubt  whether,  in  view 
of     the     conceded 
facts  in  this  caae,  S«"3SKSiio« 
the     injury     arose  jSt^J^r^om 
"out  of  the  employ-  bitc>*ini«rr 
ment"      In    view,  :L*;\i?^;it?' 
however,    that   my 
associates  are  of  the  opinion  that  a 
liberal  construction  requires  us  to 
hold  that  the  injury  in  this  case 
arose  out  of,  as  well  as  in  the  course 
of,   the   employment,   I   cheerfully 
yield  to  their  judgment.     I  do  so 
with  less  reluctance  or  hesitation 
for  the  reason  that  such  a  holding 
is  manifestly  in  furtherance  of  jus- 
tice,  and   tends   to   effectuate   the 
beneficent  purposes  of  the  Compen- 
sation Act.     In  this  connection  it 
must  be  remembered  that  the  com- 
pensation provided  for  in  the  act  is 
in  no  sense  to  be  considered  as  dam- 
ages for  the  injured  employee  or 
to   his  dependents   in   case   death 
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supervenes.  The  right  to  compen- 
sation arises  out  of  the  relation  ex- 
isting between  employer  and  em- 
ployee, and  that  the  injury  arises 
out  of  and  in  the  course  of  the  em- 
ployment. Under  such  an  act  the 
costs  and  expenses  of  conducting  the 
business  or  enterprise,  including 
compensation  for  injuries  to  em- 
ployees or  other  casualties,  must  be 
taxed  to  the  business.  The  theory 
of  the  Compensation  Act  is  that  the 
whole  cost  and  expense  of  conduct- 
ing the  business  as  aforesaid  is  add- 
ed to  the  cost  of  the  articles  that  are 
produced  and  sold,  and  hence,  in  the 
long  run,  such  costs  and  expenses 
are  borne  by  the  public ;  that  is,  by 
the  consumers  of  the  articles  pro- 
duced. The  purpose  of  such  an  act, 
therefore,  is  to  protect  the  employee 
and  those  dependent  upon  him,  and 
in  the  case  of  his  serious  injury  or 
death  to  provide  adequate  means  for 
the  support  of  those  dependent  upon 
him.  In  view,  therefore,  that  in 
case  of  total  disability  or  death  of 
the  employee  his  dependents  might 
become  the  objects  of  public  char- 
ity, such  a  calamity  is  avoided  by 
requiring  the  business  or  enterprise 
to  provide  for  such  dependents,  with 
the  right  of  the  employer  to  add  the 
amount  that  is  paid  out  to  the  cost 
of  producing  and  selling  the  product 
of  such  business  or  enterprise.  The 
beneficent  purposes  of  such  acts  are 
therefore  apparent  to  all,  and  for 
that  reason,  if  for  no  other,  should 
receive  a  very  liberal  construction 
in  favor  of  the  injured  employee. 
We  are  all  united  upon  the  proposi- 
tion that  in  view  of  the  purposes  of 

.. such   acts,   in   case 

doubt  in  favor  there  18  any  doubt 
of  employee.        respecting  the  right 

to.  compensation,  such  doubt  should 
be  resolved  in  favor  of  the  employee 
or  of  his  dependents  as  the  case 
may  be. 

Counsel  for  the  defendants  Miller 
and  the  life  insurance  company  have 
cited  cases,  however,  wherein  it  is 
held  that,  where  an  employee  has 
been  injured  from  a  cause  or  ac- 
cident to  which  the  public  generally 
are  exposed  the  same  as  the  injured 


employee,  the  injury  does  not  arise 
out  of  the  employment.  To  that  ef- 
fect are  the  following  among  other 
cases  cited  by  counsel :  Re  Employ- 
ers' Liability  Assur.  Corp.  216  Mass. 
497,  102  N.  E.  697 ;  Mann  v.  Glas- 
tonbury Knitting  Co.  90  Conn.  116, 
L,R.A.1916D,  86,  96  Atl.  368,  12  N. 
C.  C.  A.  891 ;  De  Voe  v.  New  York 
State  R.  Co.  218  N.  Y.  318,  L.R.A. 
1917 A,  250,  lis  N.  E.  256 ;  Newman 
v.  Newman,  169  App,  Div.  745,  155 
N.  Y.  Supp.  665. 

In  the  case  first  cited,  in  referring 
to  the  test  as  to  when  it  may  be  said 
that  an  accident  or  injury  arises 
out  of  the  employment,  the  court,  in 
the  course  of  the  opinion,  said: 
"It  [the  injury]  'arises  out  of  the 
employment,  when  there  is  apparent 
to  the  rational  mind  upon  consid- 
eration of  all  the  circumstances  a 
causal  connection  between  the  con- 
ditions under  which  the  work  is  re- 
quired to  be  performed  and  the 
resulting  injury.  Under  this  test, 
if  the  injury  can  be  seen  to  have 
followed  as  a  natural  incident  of  the 
work  and  to  have  been  contemplat- 
ed by  a  reasonable  person  famiUar 
vnth  the  whole  situation  as  a  result 
of  the  exposure  occasioned  by  the 
nature  of  the  employmenty  then  it 
arises  *out  of*  the  employment." 
(Italics  mine.) 

This,  it  seems  to  the  writer,  is  too 
rigid  a  construction  of  the  statute. 
Such  a  construction  brings  us  right 
back  to  the  old  proposition  that  the 
employer  would  be  liable  upon  the 
ground  of  negligence  in  a  common- 
law  action.  If  the  injury  or  ac- 
cident should  ''have  been  contem- 
plated by  a  reasonable  person,"  as 
is  stated  in  the  excerpt  quoted  from 
the  opinion,  then  the  employer 
should  have  foreseen  it  and  protect- 
ed the  employee.  If  the  employer 
contemplates  or  foresees  an  injury 
and  does  nothing  to  prevent  it,  he 
is  necessarily  guilty  of  negligence, 
and  is  thus  liable  to  the  injured  em- 
ployee unless  the  latter  is  guilty  of 
contributory  negligence  which  is  the 
proximate  cause  of  the  injury. 
Such  a  construction,  I  thinks  is  not 
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sustained  by  the  weight  of  author- 
ity. 

Nor  is  the  doctrine,  that  if  the 
public,  or  a  portion  of  it,  ia  exposed 

-hiuHiFd  ««m.  ^  th«  same  hazard 
nott  to  pnbuo  as  the  employee, 
"***^*-  then    he,    for    that 

reason,  may  not  recover,  followed 
by  the  more  recent  decisions.  In 
the  case  of  Globe  Indemnity  Co.  v. 
Industrial  Acci.  Commission,  36  Cal. 
App.  280,  171  Pac.  1088,  cited  by 
counsel  for  plaintiff,  the  court,  in 
discussing  that  question  in  the 
course  of  the  opinion,  said:  'The 
petitioner  contends  that,  because 
Roberts  was  exposed  only  to  the  or* 
dinary  perils  of  the  street  to  which 
any  other  person  on  the  street  is 
exposed,  he  does  not  fall  within  the 
rule  which  awards  compensation 
for  an  injury  arising  out  of  the  em- 
ployment of  the  injured  man. 
When  the  logical  result  of  the  ap- 
plication of  the  rule  for  which  peti- 
tioner is  contending  is  considered, 
the  justice  of  treating  this  case  as 
one  arising  out  of  Roberts's  employ- 
ment is  apparent.  Consider  the 
case  of  a  messenger  boy.  He  is  in 
no  greater  peril  on  the  street  than 
any  other  person  there.  He  carries 
perhaps  his  message  in  his  pocket, 
leaving  his  arms  disengaged  and 
perfectly  free  to  move  about.  But 
he  is  on  the  street  constantly  in  the 
course  of  his  employment.  To  hold 
that  Roberts  is  not  entitled  to  com- 
pensation would  be  to  h%ld  that  this 
messenger  boy  would  likewise  not 
be  entitled  to  compensation  for  an 
injury  caused  to  him  by  the  perils 
of  the  street.  The  illustration 
might  be  extended  further  to  truck 
drivers,  teamsters,  and  numerous 


other  classes  of  employment  whose 
foUowers  use  the  streets  in  the  reg- 
ular course  of  their  duly,  and  whose 
peril  on  the  streets  is  no  greater 
than  that  of  any  other  person,  but 
who  would  not  be  injured  but  for 
the  fact  that  their  duty  takes  and 
keeps  them  on  the  street.  It  does 
not  seem  to  us  that  the  legislature 
ever  intended  that  these  persons 
should  be  excluded  from  the  benefit 
of  industrial  accident  compensa- 
tion." 

To  the  same  effect  are  Industrial 
Commission  v.  iBtna  Life  Ins.  Co. 
—  Colo.  — ,  8  A.L.R.  1386,  174  Pac 
589;  Milwaukee  v.  Althoff,  156  Wis. 
68,  L.R.A.1916A,  327, 145  N.  W.  238, 
4  N.  C.  C.  A.  110 ;  Baum  v.  Industrial 
Commission,  288  III  516,  6  A.L.R. 
1242,  123  N.  E.  626. 

Counsel  for  both  sides  have  cited 
many  other  cases  in  support  of  their 
respective  contentions,  but  the  fore- 
going are  sufficient  to  illustrate  the 
principle  upon  which  the  courts  pro- 
ceed. 

In  view  of  the  foregoing,  it  fol- 
lows that  the  district  court  erred  in 
holding  that  under  the  facts  stated 
in  plaintiff's  complaint,  which  are 
conceded  by  the  demurrer,  she  was 
not  entitled  to  recover  compensation 
under  the  Compensation  Act.  The 
judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  Dis- 
trict Court  of  Weber  county,  with 
directions  to  overrule  the  demurrer 
and  to  proceed  to  determine  the 
cause  in  accordance  with  the  views 
herein  expressed.  Plaintiff  to  re- 
cover costs  on  appeal. 

Corfman,  Ch.  J.,  and  Weber,  Gid- 
eon, and  Thurman,  JJ.,  concur* 


ANNOTATION. 

Workmen's  compenMitioii:  mjory  while  making  delivery  as  arismg  out  of  and 

in  the  eonrse  of  «nploymenL 


The  work  of  one  employed  to  make 
deliveries  requires  the  employee  to  be 
almost  continuously  on  the  street,  and 
it  has  been  held  that  an  injury  sus- 
tained while  making  a  delivery  arises 
out  of  and  in  the  course  of  the  employ- 


ment within  the  meaning  of  the  Work- 
men's Compensation  Acts,  although 
the  dangers  of  the  street  are  common 
to  persons  thereon  generally,  since 
the  work  of  a  delivery  man  renders 
him  peculiarly  subject  to  these  dan- 
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gera.  Globe  Indemnity  Go.  v.  Indus- 
trial Acci.  Commission  (1918)  36  CaL 
App.  280,  171  Pac.  1088;  Keaney's 
Case  (1919)  232  Mass.  532,  122  N.  £. 
739;  Hansen  v.  Northwestern  Fuel 
Co.  (1919)  —  Minn.  — ,  174  N.  W.  726; 
Miller  v.  Taylor  (1916)  173  App.  Div. 
865,  159  N.  Y.  Supp.  999;  CHANDLER 

V.  Industrial  Commission  (reported 
herewith)  ante,  980.  See,  however, 
Newman  v.  Newmigi  (1915)  169  App. 
Div.  745,  155  N.  Y.  Supp.  665,  set  out 
infra. 

It  will  be  observed  that  in  the  re- 
ported case  (Chakdle»  v.  Industrial 
Commission)  an  injury  by  a  dog  bite, 
while  one  employed  to  deliver  pack- 
ages was  making  a  delayed  delivery  in 
the  morning  while  on  his  way  from  his 
home  to  the  place  where  the  vehicle 
used  by  him  was  kept,  to  procure  it 
for  his  day's  work,  was  held  to  have 
arisen  out  of  the  employment  within 
the  meaning  of  the  Workmen's  Com- 
pensation Act.  The  court  adopted  the 
reasoning  that  an  employee  is  not  de- 
prived of  the  right  to  compensation 
under  the  Workmen's  Compensation 
Act  because  of  the  fact  that  the  pub- 
lic is  exposed  to  a  similar  hazard  as 
that  from  which  the  employee's  injury 
arises. 

And  it  has  been  held  that  an  em« 
ployee  suffered  an  injury  by  an  ac- 
cident arising  out  of  the  emplosonent 
where  it  appeared  that  he  was  a  driver 
of  an  express  wagon,  and  that  while 
crossing  the  street  on  his  way  from 
his  truck  to  deliver  an  express  pack- 
age he  was  struck  by  an  automobile 
and  injured  so  that  he  died  two  days 
later.  Miller  v.  Taylor  (1916)  173 
App.  Div.  865,  159  N.  Y.  Supp.  999. 

And  there  is  a  dictum  in  (51obe  In- 
demnity Co.  V.  Industrial  Acci.  Com- 
mission (1918)  36  CaL  App.  280,  171 
Pac.  1088,  that  a  messenger  injured 
while  carrying  a  message  on  the  street 
receives  an  injury  arising  out  of  and 
in  the  course  of  his  employment,  al- 
though he  is  in  no  greater  danger  on 
the  street  than  any  other  person  on 
the  street,  since  he  is  on  the  street 
constantly  in  the  course  of  his  em- 
ployment. 

And  the  injury  to  a  teamster  who, 
after  having  finished  a  delivery,  was 


struck  by  an  automobile  while  at- 
tempting to  recover  i)apers  which  he 
was  carrying  in  his  hat  and  which  had 
been  blown  out  on  the  highway  when 
his  hat  blew  off,  was  held  to  have  aris- 
en out  of  his  employment.  Keaney's 
Case  (1919)  232  Mass.  532,  122  N.  E. 
739.  It  was  argued  in  this  case  that 
the  act  of  the  teamster  in  attempting 
to  recover  the  papers  was  a  mere  is- 
olated instance  of  danger  peculiar  to 
the  whole  public,  but  the  court  re- 
fused to  adopt  this  reasoning. 

And  in  Hansen  v.  Northwestern 
Fuel  Co.  (1919)  —  Minn.  — ,  174  N.  W. 
726,  where  a  driver  of  a  laundry  wag- 
on, after  stabling  his  horse  at  noon, 
remembered  that  he  had  not  collected 
laundry  from  a  certain  hotel,  walked 
to  the  hotel,  took  the  bag  of  laundry, 
and  on  his  way  back  was  struck  by 
an  automobile,  it  was  held  that  the 
injury  arose  out  of  and  in  the  course 
of  his  employment,  the  court  stating 
that  it  was  a  street  risk  to  which  his 
work  subjected  him,  and  that,  al- 
though he  was  not  using  his  wagon  as 
was  customary,  he  was  working  in 
furtherance  of  his  employer's  interest 

And  in  Employers*  Indemnity  Corp. 
v.  Kirkpatrick  (1919)  —  Tex.  Civ. 
App.  — ,  214  S.  W.  956,  a  workman 
was  held  engaged  in  the  performance 
of  his  duty  as  an  employee  within  the 
Workmen's  Compensation  Act  where, 
at  the  time  he  was  killed,  it  appeared 
that  he  was  employed  to  deliver  and 
collect  laundry  and  charges  therefor, 
and  that  he  had  turned  in  his  wagon 
used  for  delivering,  and  was  on  his 
way  to  the  residence  of  a  customer  to 
collect  a  laundry  bill  when  he  was 
struck  by  an  automobile. 

And  in  Beaudry  v.  Watkins  (1916) 
191  Mich.  445,  L.R.A.1916F,  576,  158 
N.  W.  16,  it  was  held  that  a  delivery 
boy  ri<}ing  a  bicycle,  who  was  given 
permission  to  go  to  his  home  for  lunch 
after  making  a  delivery,  and  who,  up- 
on his  return,  caught  onto  the  rear 
end  of  a  truck,  and  was  thrown  and 
injured,  so  that  he  died,  was  held  to 
have  received  such  injuries  from  an 
accident  arising  out  of  and  in  the 
course  of  his  employment. 

And  in  Burton  Auto  Transfer  Co. 
V.  Industrial  Acci.  Connnissioo  (1918) 
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37  Cal.  App.  657,  174  Pac.  12,  the  in- 
jury to  a  truckman,  whose  hours  were 
irregular,  was  held  to  have  happened 
in  the  course  of;  and  to  have  arisen 
out  of  his  employment,  where  it  ap- 
peared that  he  had  procured  a  load 
and  driven  his  truck  on  the  opposite 
side  of  the  street  in  front  of  his  em^ 
ployer's  establishment  about  noon, 
and  left  it  during  the  noon  hour  for 
the  purpose  of  waiting  until  the  depot 
where  he  was  to  deliver  his  load  was 
open,  and  that  at  his  employer's  sug* 
gestion,  shortly  before  1  o'clock,  the 
opening  time  of  the  depot,  he  started 
across  the  street  to  his  truck  and  was 
struck  by  an  automobile.  The  court 
here  held  that  the  workman  had  not 
left  his  employment,  that  he  was  in  a 
place  where  he  had  a  right  to  be,  a.nd 
that  he  had  left  his  truck  where  he 
had  a  right  to  leave  it. 

And  in  E.  E.  Walsh  Teaming  Go.  v. 
Industrial  Commission  (1919)  290 
III.  586,  125  N.  E.  331,  a  finding  that 
the  death  of  a  workman  arose  out  of 
and  in  the  course  of  his  employment 
was  held  justified  where  there  was 
evidence  that  he  was  a  truck  duver 
and  was  killed  by  an  elevator  while 
endeavoring  to  get  a  receipt  which 
was  to  be  signed  by  one  to  whom  he 
was  to  take  the  goods  which  had  been 
loaded  on  his  truck. 

In  Siglin  v.  Armour  &  Co.  (1918) 
261  Pa.  30,  103  Atl.  991,  where  a  help- 
er on  a  delivery  motor  truck  on  the 
way  back  from  making  an  out  of  town 
delivery  was  thrown  off  by  a  jolt  and 
killed  while  standing  on  the  running 
board  after  having  given  up  his  seat 
to  two  girls  who  had  been  overtaken 
on  the  road,  and  given  a  ride,  it  was 
held  that  the  injury  occurred  while 
he  was  acting  in  the  course  of  his 
employment,  the  court  holding  that  it 
was  immaterial  how  he  came  to  be 
where  he  was  when  jolted  off. 

In  some  cases,  however,  a  recovery 
has  been  denied  a  deliveryman  under 
the  Workmen's  Compensation  Acts,  on 
the  ground  that  he  had  departed  from 
his  duties,  and  that  his  injury  did  not 
arise  out  of  and  in  the  course  of  his 
employment. 

Thus  in  State  ex  rel.  Miller  v.  Dis- 
trict  Ct.  (1917)  188  Minn.  826,  L.R.A. 


1918F,  881,  164  N.  W.  1012,  it  was  held 
that  a  messenger  boy  who  in  perform- 
ing his  duties  traversed  the  streets  of 
a  city,  departed  from  the  scope  of  his 
employment  when  he  climbed  upon  a 
passing  vehicle,  not  owned  or  con* 
trolled  by  his  employer,  for  the  pur- 
pose of  expediting  his  work,  and  that 
an  accident  sustained  by  him  when  on 
the  vehicle  could  not  be  said  to  have 
arisen  out  of  the  course  of  his  em? 
ployment,  it  being  held  that  since  he 
was  furnished  carfare  when  mes- 
sages were  to  go  beyond  a  certain  dis- 
tance he  was  to  walk  on  all  other  oc«> 
casions. 

And  a  driver  of  a  florist's  delivery 
wagon,  whose  duties  covered  the  driv- 
ing of  the  wagon  and  assisting  the 
naan  who  aeeompanied  him  to  make  de- 
liveries, was  held  not  to  have  received 
an  injury  which  arose  out  of  and  in 
the  course  of  his  employment,  where 
he  fell  from  a  ladder  while  assisting 
in  adjusting  a  window  box  in 'a  house, 
at  which  a  delivery  of  flowers  had 
been  made,  the  court  holding  that 
there  was  no  connection  between  the 
driving  of  the  wagon  and  the  fall  from 
the  ladder.  Glatsl  v.  9tumpp  (1917) 
220  N.  Y.  71,  114  N.  E.  1063. 

And  in  Camahan  v.  Mailometer  Co. 
(1918)  201  Mich.  153,  167  N.  W.  9,  a 
truckman  employed  to  carry  the  nec- 
essary materials  to  and  from  a  fac- 
tory was  held  not  to  have  suffered  an 
injury  arising  out  of  and  in  the  course 
of  his  employment,  where  having  car- 
ried a  box  of  books  for  which  the  bill 
of  lading  had  been  given  him  by  the 
shipping  clerk,  from  a  railroad  station 
to  the  house  of  one  of  the  stockholders 
of  the  company,  and  after  placing  the 
box  in  the  front  hall,  he  was  injured 
while  carrying  it  to  the  second  floor 
at  the  request  of  the  maid;  the  court 
holding  that  the  injury  occurred  while 
he  was  carrying  out  a  mere  a^fcommo- 
dation  for  the  stockholder,  and  while 
he  was  accommodating  the  maid. 

And  a  messenger  who  had  been  fur- 
nished by  his  employers  with  money  to 
pay  his  fare  and  was  injured*  while 
attempting  to  board  a  tramcar,  mov- 
ing about  5  miles  an  hour,  without  in- 
vitation and  contrary  to  a  notice  on 
the  car,  was  held  not  injured  by  an 
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accident  arising  out  of  and  in  the 
course  of  his  employment.  Symon  v. 
Wemyss  Coal  Co.  [1912]  S.  C.  1239, 
49  Scot.  L.  R.  921,  6  B.  W.  C.  C.  298. 

In  Newman  v.  Newman  (1915)  169 
App.  Div.  746,  155  N.  Y.  Supp.  665, 
affirmed  in  (1916)  218  N.  Y.  325,  113 
N.  E.  382,  where  one  employed  prin- 
cipally to  drive  a  meat  delivery  wag- 
on, after  having  put  his  horse  up,  was 
proceeding  on  foot  to  make  a  deliv- 
ery near  the  market  when  he  fell  over 
a  pail  of  broken  glass  and  was  injured, 
it  was  held  that  his  injuries  did  not 
arise  out  of  his  emplosrment  in  a  haz- 
ardous occupation  or  incidental  to  it 
within  the  meaning  of  the  Workmen's 
Compensation  Act,  but  that  it  was  a 
common  risk  to  which  anyone  who 
chanced  to  travel  the  same  way  was 
equally  exposed. 

And  in  Kettle  v.  M'Kay  (1916)  9 
B.  W.  C.  C.   (Eng.)   544,  it  was  held 


that  there  was  nothing  in  the  nature 
of  a  workman's  employment  as  a  por- 
ter which  exposed  him  to  the  peculiar 
risk  of  falling  from  a  low  coping  at 
the  top  of  the  steps  of  a  house,  at 
which  he  was .  to  deliver  a  bundle. 
Lord  Cozens-Hardy  said:  "In  cir- 
cumstances like  those  the  burden  is, 
of  course,  undoubtedly  on  the  ap- 
plicant to  show  that  the  accident  arose 
not  merely  in  the  course  of  the  em- 
ployment, but  out  of  the  employment. 
It  is  not  at  all  enough  for  him  to  say: 
'My  business  as  a  porter  or  messenger 
took  me  to  this  house  or  place,  and  I 
.should  never  have  gone  to  the  street 
or  the  house  if  I  had  not  been  so  em- 
ployed.' He  must  go  beyond  that.  He 
must  show  thdt  the  circumstances 
which  led  to  the  accident  were  of  such 
a  nature  that  they  specially  increased 
the  risk  beyond  that  of  any  other 
member  of  the  public."         J.  T.  W. 


I.  W.  BERNHEIM  et  al. 

v. 
ARTHUR  M.  WALLACE,  Judge  of  the  Jefferson  Circuit  Court. 

Kentucky  Coui*t  of  AppeiilH^Jauuaijf  16t   1920. 
(—  Ky.  — ,  217  S.  W.  916.) 

Dismissal  —  after  appeal  —  representative  of  class. 

1.  A  minority  stockholder  of  a  corporation,  suing  on  behalf  of  himself 
and  other  minority  stockholders,  may  dismiss  the  action  without  prejudice 
at  any  time  while  it  is  pending  on  appeal,  before  decision  is  handed  down, 
both  as  to  himself  and  all  whom  he  represents. 

[See  note  on  this  question  beginning  on  page  950.] 


—  power  to  agree  to. 

2.  The  parties  of  record  to  a  suit, 
laboring  under  no  disability,  and  suing 
or  defending  for  themselves  alone, 
may  agree  to  dismissal  at  any  time, 
with  or  without  prejudice. 

Compromise  —  power  to  settle  suit 
after  judgment. 

3.  Parties  to  a  suit  may  settle  the 
matters  at  issue  before  or  at  any  time 
after  a  iinal  judgment  by  the  trial 
court  or  court  of  appeal. 

—  agreement  to  judgment  after  ap- 
peal. 

4.  The  parties  to  a  litigation  who 
are  legally  competent  to  act  may  dis- 
regard the  mandate  of  the  court  of  ap- 


peal and  ask  the  trial  court  to  enter 
judgment  according  to  any  agreement 
which  they  may  make. 
rSee  2  R.  C.  L,  289.] 

Appeal  —  duty  of  trial  court  to  pro- 
tect rights  under  judgment 

5.  The  trial  court  to  which  the  man- 
date of  the  appellate  court  is  sent  for 
execution  in  a  suit  by  a  minority 
stockholder  of  the  corporation,  on  be- 
half of  himself  and  other  stockholders 
of  the  same  class,  must  prevent  a  set- 
tlement by  the  party  of  record  which 
will  prejudice  the  rights  of  those 
whom  he  represents. 

Dismissal  —  effect. 

6.  The  dismissal  of  an  action  with- 
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out  prejudice  leaves  it  standing  un- 
affected by  the  order  of  dismissal,  or 
even  a  judgment  which  has  been  ren« 
dered  in  the  case. 
[See  9  R.  C.  L.  209.] 

— after  assiirnineiit  protecting  inter- 


7.  A  conveyance  by  a  corporation 
to  a  trustee  of  all  its  property  of 
every  description  in  trust,  for  distri- 
bution among  its  stockholders,  in- 
cludes a  claim  against  its  directors 
and  another  corporation  for  misman- 
agement and  misappropriation  of  as- 
sets, and  protects  the  rights  of  mi- 
nority stockholders  as  well  as  would 
a  judgment  directing  an  accounting, 
so  that  one  suing  for  himself  and  oth- 
er minority  stockholders  may  dismiss 
the  action  after  such  judgment  if  such 
an  assignment  has  been  made. 

Corporation  —  right  of  one  purchas- 
ing stock  pending  litigation. 

8.  One  purchasing  stock  of  a  cor- 
poration after  a  motion  has  been  made 


v.  WALLACE.  989 

217   8.    W.    916.) 

to  dismiss  an  action  in  which  the 
stockholders  are  interested  cannot 
prevent  such  dismissal  if  his  rights 
will  be  as  fully  protected  by  the  com- 
promise under  which  the  dismissal  is 
affected  as  they  would  be  by  the  con- 
tinuance of  the  action  and  appoint- 
ment of  a  receiver. 

—  right  to  control  action  of  corpora- 
tion. 

9.  One  purchasing  stock  in  a  cor- 
poration after  the  corporation  has  dis- 
missed a  pending  suit  and  conveyed 
all  its  property  to  a  trustee  for  the 
purpose  of  winding  up  its  affairs  can- 
not undo  what  the  corporation  has 
rightfully  done. 

Mandamus  ^-  to  compel  entry  of  judg- 
ment. 

10.  Mandamus  lies  to  compel  a  trial 
court  to  dismiss  a  pending  action  and 
enter  a  judgment  which  has  been 
agreed  upon  by  all  the  parties  to  the 
suit. 


Petition  for  a  writ  of  mandamus  to  compel  the  respondent  judge  to 
enter  an  order  dismissing  a  certain  pending  action  and  enter  an  agreed 
judgment.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Helm  Bruce,  C.  B.  Blakey, 
VL  M.  Logan,  Henry  L.  Stone,  and  E. 
&  Jouett,  for  petitioners : 

The  power  and  duty  of  the  court  to 
act  are  not  confined  to  cases  where 
the  lower  court  is  acting  outside  of 
its  jurisdiction,  but  embrace  cases 
where  the  court  "is  proceeding  errone- 
ously within  its  jurisdiction,  and  the 
party  has  no  adequate  remedy  for  the 
wrong  he  will  suffer  by  reason  of  the 
erroneous  proceeding  through  ap- 
peal." 

Ohio  River  Contract  Co.  v.  Gordon, 
170  Ky.  412,  186  S.  W.  178;  Weaver  v. 
Toney,  107  Ky.  419,  50  L.R.A.  106,  54 
S.  W.  732;  Equitable  Life  Assur.  Soc. 
V.  Hardin,  166  Ky.  51,  178  S.  W.  1155; 
Illinois  C.  R.  Co.  v.  Rice,  154  Ky.  198, 
156  S.  W.  1075;  Rush  v.  Denhardt,  138 
Ky.  288,  127  S.  W.  785,  Ann.  Cas. 
1912A,  IIM. 

Messrs.  Allen  P.  Dodd  and  Henry  & 
Barker  for  respondent. 

Carroll,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  petitioners,  Bernheim  and 
others,  have  filed  their  petition  in 
this  court,  asking  that  we  issue  a 
writ,  directing  Arthur  M.  Wallace, 


as  judge  of  the  Jefferson  circuit 
court,  chancery  branch,  first  divi- 
sion, to  enter  an  order  tendered  by 
them  in  his  court,  dismissing  with- 
out prejudice  the  action  of  I.  W. 
Bernheim  against  the  Louisville 
Property  Company  et  al.;  and  also 
cmnmanding  him  to  enter  an  agreed 
judgment  tendered  at  the  same  time 
the  order  to  dismiss  was  offered. 
We  are  further  asked  to  direct 
Judge  Wallace  to  discharge  the  rules 
issued  by  him  against  the  petition- 
ers, and  to  restrain  him  from  ap- 
pointing a  receiver  in  the  case. 

Temporary  orders  were  made  in 
conformity  to  the  prayer  of  the  peti- 
tion ;  and,  the  case  having  been  pre- 
pared and  submitted  for  final  judg- 
ment, we  will  now  band  dovtm  our 
decision. 

The  original .  proceeding  institut- 
ed in  this  court  grew  out  of  the 
following  state  of  facts:  Some 
years  ago  a  suit  was  filed  in  the 
court  of  Judge  Wallace  by.  I.  W. 
Bernheim,  a  minority  stockholder 
in  the  Louisville  Property  Company, 
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a  Kentucky  corporation,  suing  in  his 
own  right  and  in  behalf  of  all  other 
minori^  stockholders,  seeking  to 
oust  the  directors  of  the  corpora- 
tion, who  had  been  elected  by  a 
majority  of  the  stockholders;  to 
annul  the  conveyance  made  of  many 
parcels  of  real  property  by  the 
Louisville  Property  Company  to 
Thomas  P.  Cairns;  to  wind  up  the 
affairs  of  the  Louisville  Property 
Company,  which  were  alleged  to 
have  been  managed  by  its  directors 
solely  in  the  interest  and  for  the 
benefit  of  the  Louisville  &  Nashville 
Railroad  Company  in  disregard  of 
its  own  welfare,  and  to  the  prejudice 
of  the  minority  stockholders ;  and  to 
have  an  accounting  for  the  Louis- 
ville Property  Company  against  the 
directors  of  the  company  and 
against  the  railroad  company. 

When  this  cause  came  on  to  be 
heard  by  Judge  Wallace  he  dis- 
missed the  petition  of  Bemheim,  ex- 
cept as  to  one  item  about  which 
there  was  no  dispute. 

Thereafter  Bernheim,  yet  suing 
for  himself  and  representing  by  per- 
mission of  the  lower  court  the  other 
minority  stockholders,  brought  the 
case  here  (m  appeal,  and  in  an  opin- 
ion delivered  by  this  court  in  May, 
1919,  that  may  be  found  in  186  Ky. 
68, 214  S.  W.  801,  the  judgment  ren- 
dered  by  Judge  Wallace,  except  as 
to  one  item  involving  $102,455.88, 
was  reversed,  and  the  case  remand- 
ed to  his  court,  with  directions  to 
cancel  the  deed  made  by  the  Louis- 
ville Property  Company  to  Cairns; 
to  appoint  a  receiver  for  the  Louis- 
ville Property  Company ;  to  have  an 
accounting  made  by  its  directors  and 
the  Louisville  &  Nashville  Railroad 
Company;  and  to  take  such  other 
steps  as  might  be  necessary  to  a  Anal 
settlement  of  the  affairs  of  the 
Louisville  Property  Company  and 
the  distribution  of  its  assets  among 
the  persons  entitled  thereto. 

In  due  time  the  mandate  from 
this  court  issued,  and  on  November 
6,  1919,  Bernheim,  the  Louisville 
Property  Company,  the  Louisville 
&  Nashville  Railroad  Company,  the 
individuals  sued,  and  the  heirs  of 


Cairns,  who  had  in  the  meantime 
died,  through  their  respective  attor- 
neys, came  into  Judge  Wallace's 
court,  filed  the  mandate  of  this 
court,  and  tendered  to  Judge  Wal- 
lace an  order,  "dismissing  without 
prejudice  so  much  of  the  above- 
styled  suit  as  seeks  the  appointment 
of  a  receiver,  a  reference  to  the 
master,  an  accounting,  the  winding 
up  of  the  corporation's  business  and 
the  distribution  of  its  assets,  and  so 
much  thereof  as  seeks  a  recovery 
of  any  sum  against  the  Louisville  & 
Nashville  Railroad  Company  and  the 
defendants  M.  H.  Smith,  W.  L.  Ma- 
pother,  W.  W.  Thompson,  Charles 
Haydon,  W.  A.  Northcutt,  C.  0. 
Bradford,  and  C.  J.  Weis,  or  any  of 
them,"  with  a  request  that  it  be 
entered;  and  at  the  same  time  ten- 
dered, with  a  motion  that  it  be 
entered,  the  following  judgment, 
which  had  been  agreed  to  by  Bem- 
heim, yet  representing  all  the  mi- 
nority stockholders,  and  the  Louis- 
ville Property  Company,  the  rail- 
road company,  and  the  individual  de- 
fendants :  "Thereupon,  in  pursuance 
of  said  mandate  and  the  opinion  of 
the  court  of  appeals,  delivered  May 
23, 1919,  a  copy  of  which  is  also  fUed 
and  made  a  part  of  the  record  in 
this  case,  it  is  now  adjudged  by  the 
court  that  the  judgment  entered 
herein  on  April  20,  1918,  and  from 
which  plaintiff  appealed,  be  and  the 
same  is  hereby  set  aside  and  held 
for  naught,  except:  (1)  In  so  far 
as  the  said  judgment  adjudged  the 
recovery  on  behalf  of  the  defend- 
ant Louisville  Property  Company 
against  the  defendant  Louisville  & 
Nashville  Railroad  Company  of 
$39,542.11  on  account  of  the  pur- 
chase of  certain  property,  situated 
in  Knoxville,  Tennessee,  and  (2) 
except  in  so  far  as  said  judgment 
adjudged  that  plaintiff's  petition  be 
dismissed  as  to  the  item  of  $102,- 
466.88,  with  interest  thereon,  which 
the  plaintiff  sought  to  recover  for 
the  use  and  benefit  of  the  defendant 
Louisville  Property  Company,  and 
which  grew  out  of  the  transfer  on 
May  31,  1908,  to  the  defendant 
Louisville    &     Nashville    Railroad 
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Company  of  $102,455.88,  said  sum 
representing  the  surplus  appearing 
on  the  books  of  the  defendant  Louis- 
ville Property  Company  as  of 
March  1,  1908,  in  which  two  re- 
spects the  said  judgment  of  April 
20,  1918,  shall  remain  in  full  force 
and  effect. 

"It  is  further  adjudged  that  the 
judgment  entered  herein  on  June  4, 
1918,  with  respect  to  the  matter  of 
costs,  be  and  the  same  is  hereby  set 
aside  and  held  for  naught. 

"It  is  now  further  adjudged  in 
pursuance  of  said  mandate  and  opin- 
ion that  each  and  all  of  the  fol- 
lowing deeds  and  instruments  of 
writing  be  and  the  same  are  hereby 
cancel^,  set  aside,  and  held  for 
naught,  to  wit: 

"(1)  The  several  deeds  dated 
October  16,  1911,  made  by  the  de- 
fendant Louisville  Property  Compa- 
ny to  Thomas  Cairns,  since  de- 
ceased, and  whose  widow,  Flora  D. 
Cairns,  and  children  and  heirs,  have 
been  made  defendants  and  brought 
before  the  court  herein,  by  which 
deeds  the  defendant  Louisville 
Property  Company  undertook  to 
sell  and  convey  to  said  Thomas 
Cairns  certain  lands  and  mineral 
rifiilits,.  therein  fully  described,  sit- 
uated in  various  counties  in  the  state 
of  Kentucky,  which  deeds  are  of 
record  ill  the  offices  of  the  clerks  of 
the  county  court  of  the  below-named 
counties,  respectively. 

"It  is  further  adjudged  that  the 
plaintiff,  I.  W.  Bemheim,  recover 
all  his  costs  herein  (to  be  taxed  by 
the  cleric)  of  the  defendants  Louis- 
vUle  &  Nashville  Railroad  Compi^ 
ny  and  the  Louisville  Property  Com- 
pany, for  which  execution  may 
issue. 

"Thereupon  came  the  plaintiff  by 
hJB  counsel,  Clayton  B.  Blakey,  and 
on  his  motion  this  action  as  to  all 
other  claims  asserted  and  all  other 
relief  sought  not  covered  by  the 
foregoing  judgment  is  now  dis- 
missed witiiout  prejudice." 

At  the  same  time  it  was  brought 
to  the  attention  of  Judge  Wallace 
that  on  the  preceding  day  the  Louis- 
ville   Property    Company,    acting 
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through  its  board  of  directors,  with 
the  consent  of  a  majority  of  its 
stockholders,  as  well  as  Bemheim 
and  all  other  parties  of  record  in  the 
suit,  had  executed  to  the  United 
States  Trust  Company,  a  solvent 
and  responsible  corporation,  having 
the  authority  to  act  as  assignee  and 
settle  estates,  a  deed  of  assignment, 
conveying  "all  of  its  property  of  ev- 
eiy  description — ^real,  personal,  and 
mixed — and  wheresoever  located,  to 
the  assignee,  its  successors  and  as- 
signs, absolutely  and  in  fee  simple, 
in  trust  for  the  payment  of  the  debts 
of  the  assignor  and  the  expenses  of  ^ 
administration,  and  the  distribution 
of  the  remainder,  if  any,  of  the  pro- 
ceeds of  the  sale  of  the  assignor's 
property,  to  its  stockholders  rat- 
ably, according  to  their  holdings  at 
the  time  such  distribution  is  made ; 
the  assignee,  its  successors  and  as- 
signs, being  hereby  specifically  au- 
thorized to  sell  all  of  the  property 
herein  conveyed  at  public  or  private 
sale,  and  in  such  parcels  and  upon 
such  terms  as  it  may  deem  most  ad- 
vantageous." 

Judge  Wallace  took  the  matter 
under  advisement,  and  on  Novem- 
ber 15  overruled  Bernheim's  motion 
to  dismiss  the  case  without  preju- 
dice, as  well  as  his  motion  to  enter 
the  judgment  before  mentioned ;  and 
at  the  same  time  issued  rules 
against  I.  W.  Bernheim,  certain  of- 
ficers and  directors  of  the  Louisville 
Property  Company,  and  the  pres- 
ident of  the  United  States  Trust 
Company,  returnable  November  18, 
"to  show  cause,  if  any  they  have  or 
can,  why  they  shall  not  be  punished 
for  contempt  in  wrongfully  and  un- 
lawfully obstructing  the  court  in  its 
duty  by  conveying  by  deed  of  as- 
signment the  property  of  the  Louis- 
ville Property  Company  to  the  Unit- 
ed States  Trust  Company;''  on 
November  17  he  overruled  a  motion 
for  an  appeal  made  by  the  persons 
against  whom  rules  were  directed  to 
issue;  and  at  the  same  time  over- 
ruled the  motion  of  Bernheim  to 
grant  him  an  appeal  to  the  court  of 
appeals  from  the  order  entered  on 
November  15,  overruling  his  motion 
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to  enter  the  agreed  judgment  and 
dismiss  the  action  without  prejudice. 

In  the  course  of  the  opinion  hand- 
ed down  by  Judge  Wallace,  setting 
forth  the  reasons  why  he  refused 
to  enter  the  agreed  judgment  and 
dismiss  the  action  without  preju- 
dice, and  ordered  rules  to  issue 
against  Bernheim  and  the  directors 
of  the  Louisville  Property  Company, 
he  said: 

"The  rule  is  elementary  that 
the  plaintiff  may  dismiss  his  case 
without  prejudice  at  any  time  be- 
fore a  judgment  or  final  submission ; 
provided  the  interests  of  oth- 
ers have  not  accrued  or  become 
fixed;  but  whether,  after  a  judg- 
ment below,  followed  by  an  appeal, 
a  reversal  with  a  mandate  from  the 
court  of  appeals,  specifically  adjudg- 
ing plaintiff  and  those  he  represents 
certain  specific  rights  and  remedies 
for  the  matters  complained  of,  the 
plaintiff,  who  not  only  sues  for  him- 
self, but  for  a  large  number  of  un- 
named and  unknown  persons,  can, 
after  all  of  the  principals  involved 
in  the  litigation  have  been  deter- 
mined by  the  court  of  appeals,  dis- 
miss the  action  as  to  them  or  dis- 
miss it  for  himself  even,  is  a 
different  proposition.    .     .     . 

"The  plaintiff,  Bernheim,  as  a 
minority  stockholder  in  the  Louis- 
ville Property  Company,  instituted 
this  action  both  for  himself  and  all 
other  stockholders  in  interest  with 
him  to  oust  the  directors,  to  annul 
a  conveyance  of  the  property  of  the 
company  in  Kentucky  to  Thomas  P. 
Cairns,  and  to  wind  up  the  affairs 
of  the  corporation,  alleging  that  the 
directors  have  managed  the  prop- 
erty solely  in  the  interest  of  the 
Louisville  &  Nashville  Railroad 
Company,  in  disregard  of  the  wel- 
fare of  the  company  and  to  the  in- 
jury of  plaintiff  and  the  other  stock- 
holders of  the  corporation. 

"An  accounting  for  the  property 
company  against  its  directors  and 
against  the  Louisville  &  Nashville 
Railroad  Company  and  its  directors 
was  also  prayed  for/' 

Then,  after  quoting  certain  por- 
tions of  the  opinion  of  this  court,  he 
further  said :    "It  is  apparent  from 


the  foregoing  excerpts  that  the 
court  of  appeals  has  settled  all  of 
the  questions  of  law  in  this  case  and 
directed  definitely  the  judgment  to 
be  entered  and  the  procedure  there- 
after to  be  had.  There  are  no  judi- 
cial questions  left  open ;  all  that  re- 
mains to  be  done  is  either  clerical 
or  administrative,  and  this,  in  the 
court's  opinion,  is  in  legal  'effect  a 
final  judgment  in  the  action,  and 
precluded  the  plaintiff,  by  any  sort 
of  arrangement  with  the  defendant, 
to  set  aside,  annul,  or  evade  the 
judgment  of  the  court  of  appeals, 
nor  has  he  the  power  to  set  aside  or 
annul  the  rights  of  his  coplaintiffs, 
therein  established  and  &ced,  and 
thus  determined,  whom  he  has 
brought  into  court,  and  who  have 
gone  with  him  through  all  the  pro- 
cedure of  this  case.' 

"Nor  can  this  court  submit  to 
the  high*handed  and  contemptuous 
treatment  which  it  and  the  mandate 
of  the  court  of  appeals  have  received 
at  the  hands  of  these  parties,  plain- 
tiff and  defendant  This  property 
is  all  in  the  hands  of  the  court,  and 
a  specific  and  imperative  mandate 
has  been  sent  down  by  the  court  of 
appeals,  directing  in  specific  lan- 
guage and  detail  what  the  lower 
court  shall  do.  The  execution  of 
this  mandate  is  my  plain  duty,  and 
yet  I  find  myself  obstructed  in  the 
performance  of  this  duty  by  the  un- 
lawful acts  of  the  parties  hereto  in 
conjunction  with  the  United  States 
Trust  Company.    .    .     . 

"The  plaintiff  brought  the  mi- 
nority stockholders  into  this  court 
to  help  him  bear  the  expense  of  the 
litigation  and  to  give  moral  and  le- 
gal influence  to  his  litigation.  After 
the  original  judgment  below  their 
rights  were  fully  foreclosed  by  it. 
Not  one  of  them  could  sue  on  his 
own  behalf;  the  adverse  judgment 
was  res  judicata  as  to  them  all; 
and,  had  that  judgment  been  af- 
firmed, their  right  to  an  accounting 
or  to  have  the  property  sold  for  dis- 
tribution of  the  proceeds  would  have 
been  lost.  The  court  of  appeals  re- 
versed the  judgment  and  crystal- 
•  lized  their  right  to  a  sale  and  an 
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accounting,  and  this  rinrht  cannot 
now  be  bargained  away  without 
tiieir  express  consent  by  the  plain- 
tiff by  any  sort  of  arrangement  with 
the  defendants.  When  the  property 
unlawfully  taken  from  the  jurisdic- 
tion of  the  court  in  part  through  the 
connivance  of  the  plaintiff  is  re- 
stored by  the  guilty  parties  to  its 
original  status,  the  court  will  enter- 
tain a  motion  by  the  plaintiff  to  dis- 
miss his  own  action/' 

Thereafter,  and  on  November  18, 
Bernheim,  the  property  company, 
and  the  persons  against  whom  the 
rules  were  issued,  filed  their  peti- 
tion in  this  court. 

In  his  answer  to  the  petition  filed 
in  this  court  Judge  Wallace,  after 
denying  certain  material  averments, 
further  said  that  Bernheim,  in  his 
petition  filed  in  the  court  of  Judge 
Wallace,  alleged: 

"That  the  Louisville  &  Nashville 
Railroad  Company  was  indebted  to 
the  Louisville  Property  Company  in 
very  large  sums,  and,  to  wit,  more 
than  $450,000  for  use  of  the  prop- 
erty of  the  Louisville  Property  Com- 
pany, and  the  said  plaintiffs,  in  said 
action,  asked,  first,  for  an  account- 
ing to  ascertain  the  amount  due  by 
the  Louisville  &  Nashville  Railroad 
Company  to  the  Louisville  Property 
Company,  and  after  that  amount 
had  been  ascertained,  prayed  judg- 
ment afi^inst  the  Louisville  &  Nash- 
ville Railroad  Company  or  the  said 
named  individuals  as  directors  of 
the  Louisville  Property  Company 
for  tiie  amount  found  to  be  due  on 
the  accounting  to  the  Louisville 
Property  Company ;  .  .  .  that  if 
the  court  should  sustain  the  motions 
of  the  attorneys  for  the  plaintiffs,  it 
would  result  in  a  dismissal  without 
prejudice  of  the  action,  and  sacrifice 
thereby  the  entire  claims  of  all  the 
stockholders  of  the  Louisville  Prop- 
erty Ccanpany  as  against  the  Louis- 
ville &  Nashville  Railroad  Company 
for  an  accounting,  and  it  further 
appeared  to  the  court,  from  the  rec- 
ord and  from  the  verged  petition  of 
the  plaintiff,  that  the  Louisville  & 
Nashville  Railroad  Company  was 
justly  due  the  property  company 


more  than  $460^000,  or  was  due  the 
Louisville  Property  Company  for 
the  use  of  its  property  an  enormous 
sum  not  yet  ascertained,  and  would 
further  sacrifice  the  rights  of  the 
stockholders  as  to  a  receiver  and  im- 
mediate liquidation  of  the  said  prop- 
erty, and  as  a  result  of  all  of  which 
this  court  concluded  that  the  rights 
of  the  stockholders  of  the  property 
company  were  so  material,  and  that 
the  interest  of  the  stockholders  of 
the  property  company  amounted  to 
so  much,  that  this  defendant  felt 
that  the  action  should  not  be  dis- 
missed until  and  after  all  of  the 
stockholders  of  the  Louisville  Prop- 
erty Company  had  the  opportunity 
to  be  heard,  and  did  not  feel  that  it 
had  the  legal  right  to  dismiss  the 
action  in  accordance  with  the  mo- 
tions unless  and  except  all  of  the 
stockholders  of  the  Louisville  Prop- 
erty Company,  who  were  the  interest- 
ed plaintiffs,  joined  in  the  said  mo- 
tion, and  accordingly  overruled  the 
motions  so  made  and  tendered  on 
the  6th  day  of  November,  1919,  by 
his  writt^i  opinion  delivered  on  the 
15th  day  of  November,  1919.    .  •    . 

"Defendant  further  says  that  at 
the  time  the  said  conveyance  was 
made  the  said  property  was  in  the 
custody  of  this  defendant  as  judge, 
and  that  this  defendant  had  juris- 
diction of  all  the  parties  owning  said 
property,  as  well  as  the  property, 
and,  it  appearing  to  this  defendant 
that  the  manifest  purpose  of  said 
conveyance  was  an  effort  on  the  part 
of  the  said  named  attorneys  and 
parties  to  place  the  property  beyond 
the  custody  and  control  of  the  court 
without  authority  of  law,  and  for 
that  reason  and  in  order  to  pro- 
tect himself  against  the  parties,  and 
in  order  to  protect  the  jurisdiction 
of  this  defendant  as  judge  over  the 
property,  this  defendiant  issued  the 
rules  against  the  individuals  re- 
f  erred  to  in  the  petition,  and  on  the 
15th  day  of  November,  making  said 
rules  returnable  the  18th  day  of  Nor 
vember.    .    .    . 

"Thereafter,  and  on  December  2, 
W.  M.  Duffy,  who  had  not  thereto- 
fore had  any  connection  with  the 
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ease  either  in  the  lower  court  or  this 
as  a  party  of  record,  or  otherwise, 
filed  in  the  case  pending  in  tins 
court  his  intervening  petition,  an- 
swer, counterclaim,  and  cross  peti- 
tion, in  which  he  set  out  that  he  was 
one  of  the  stockholders  of  the  Louis- 
ville Property  Company  for  whom 
the  action  was  brought  and  pros^- 
cutjed  by  Bernheim;  that  if  the 
agreed  judgment  tendered  in  Judge 
Wallace's  court  on  November  6  was 
entered,  this  petitioner's  valid,  ad- 
judicated, and  vested  rights  will  be 
destroyed,  in  that  large  claims 
against  the  Louisville  &  Nashville 
Railroad  Company  and  the  officers 
and  directors  of  the  Louisville  Pror- 
erty  Company  will  be  thereby  sacri- 
ficed." 

He  further  said  that  it  was  his 
purpose  to  tender  and  file  in  Judge 
Wallace's  court  on  November  29 
an  intervening  petition,  and  pray 
the  court  "for  an  order  allowing  this 
petitioner,  as  a  stockholder,  to  prose- 
cute the  said  action  for  and  in  his 
own  behalf,  and  for  and  in  behalf 
of  all  the  stockholders  of  the  Louis^ 
ville  Property  Company  not  appear- 
ing of  record  by  counsel,  and  that  if 
this  petitioner  is  permitted  to  in- 
tervene and  prosecute  the  said  ac- 
tion, he  will  do  so  in  good  faith,  and 
or  the  sole  purpose  of  protecting 
he  rights  of  the  stockholders  of  the 
Louisville  Property  Company,  and 
for  the  purpose  of  carrying  into  exe- 
cution the  mandate  of  this  court  in 
the  said  action  in  the  Jefferson  cir- 
cuit court." 

The  petitioners  Bernheim  and  oth- 
ers, for  reply  to  the  answer  and 
counterclaim  of  Duffy,  after  deny- 
ing certain  material  allegations 
thereof,  averred  that  Duffy  was  not, 
on  November  6,  1919,  when  the 
agreed  judgment  was  tendered  in 
Judge  Wallace's  court,  a  stockholder 
in  the  Louisville  Property  Company, 
nor  did  the  company  or  any  of  its 
officers  have  any  notice  that  he 
claimed  to  be  a  stockholder  until 
November  26,  1919. 

They  further  averred:  "That  if 
the  said  Duffy  owns  any  stock  in  the 
Louisville    Property    Company,    he 


I 


has  acquired  same  since  November 
6,  1919,  when  the  motion  to  enter 
an  agreed  judgment  as  to  certain 
matters  in  the  said  case  of  Bern- 
heim v.  Louisville  Property  Com- 
pany, and  to  dismiss  the  action  so 
far  as  not  covered  by  that  judgment, 
was  made;  and  that,  if  said  inter- 
vener has  acquired  such  stock,  he 
was  procured  to  acquire  it  solely  for 
the  purpose,  and  did  acquire  it  solely 
for  the  purpose,  of  seeking  to  inter- 
vene in  this  action  and  in  the  said 
action  of  Bernheim  v.  Louisville 
Property  Company,  etc.,  in  the  Jef- 
ferson circuit  court,  for  the  purpose 
of  preventing  the  entry  of  the  said 
agreed  judgment  and  the  dismissal 
of  said  action  of  Bernheim  v.  Louis- 
ville Property  Company,  and  of  se- 
curing the  appointment  of  a  particu- 
lar person  as  received  of  the  Louis- 
ville Property  Company  who  had 
been  theretofore  selected  for  that 
position.  And  petitioners  believe^ 
and  have  good  ground  to  believe,  and 
on  such  belief  allege,  that  said  in- 
tervener, if  he  is  now  the  owner  of 
any  stock  of  the  Louisville  Property 
Company,  has  simply  attempted  to 
buy  his  way  into  this  litigation  for 
the  purpose  of  controlling  same,  and 
especially  for  the  purpose  of  endeav- 
oring to  secure  the  appointment  of 
a  particular  person  as  receiver  of 
the  Louisville  Property  Company, 
iind  his  attempt  to  intervene  in  this 
cause  and  in  the  said  cause  of  Bem- 
Jieim  V.  Louisville  Property  Com- 
pany in  the  Jefferson  circuit  court 
is  not  in  good  faith,  and  is  not  for 
the  purpose  of  protecting  the  rights 
of  any  stockholders  in  the  Louisville 
Property  Company." 

It  further  appears  from  the  rec- 
ord that  the  holders  of  about  78 
p^  cent  of  the  total  outstanding 
stock  of  the  Louisville  Property 
Company  have  consented  to  tJie  ac- 
tion of  its  directors  in  executing  the 
deed  of  assignment  to  the  United 
States  Trust  Company,  and  also  to 
the  order  of  dismissal,  agreed  judg- 
ment, and  motions  made  in  eoanec- 
tion  therewith,  that  were  tendered 
in  Judge  Wallace's  court,  as  before 
stated. 
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It  further  appears  that  the  Louis- 
ville Property  Company  was  really 
organized  and  created  by  the  Louis- 
ville &  Nashville  Railroad  Company, 
and  that  its  stock  was  distributed  to 
stockholders  in  the  Louisville  & 
Nashville  Railroad  Company  at  the 
time  of  the  organization  of  the  prop- 
erty company,  and  that  these  stock- 
holders are  scattered  all  over  the 
country,  many  of  them  owning  only 
one  share  of  the  stock  in  the  Louis- 
ville Property  Company;  and  we 
may  further  assume  that  many  of 
them,  at  least  20  per  cent,  never 
heard  of  or  knew  ansrthing  about 
this  suit  of  Bemheim's. 

It  will  thus  be  seen  that  Bern- 
heim  may  be  said  to  have  repre- 
sented in  the  suit  brought,  and  to 
have  sued  for  the  use  and  beneflt  of, 
about  20  per  cent  of  the  stockhold- 
ers of  the  property  company,  which 
he  wal  permitted  to  do  under  au- 
thority of  §  25  of  the  Civil  Code  of 
Practice,  providing  that  **if  the 
question  involve  a  common  or  gen- 
eral interest  of  many  persons,  or  If 
the  parties  be  numerous  and  it  is  im- 
practicable to  bring  all  of  them  be- 
fore the  court  within  a  reasonable 
time,  one  or  more  may  sue  or  defend 
for  the  beneilt  of  all/' 

It  further  appears  from  the  opin- 
ion and  answer  of  Judge  Wallace 
that  he  was  influenced  to  refuse  to 
permit  the  agreed  judgment  and 
order  dismissing  the  suit  to  be  en- 
tered by  the  apprehension  that,  if 
the  matter  was  taken  out  of  his 
court,  as  the  parties  proposed  to  do 
by  the  judgment  and  deed  of  assign- 
ment, the  rights  of  the  minority 
stockholders  represented  by  Bem- 
heim  would  not  be  properly  pro- 
tected ;  and  by  the  further  fact  that 
he  conceived  it  to  be  his  right  and 
duty  to  follow  the  directions  of  this 
court  announced  in  its  opinion  in  the 
Bemheim  Case,  in  conformity  to 
which  its  mandate  was  issued. 

That  a  plaintiff  or  defendant  who 
is  a  party  of  record  and  who  sues  or 
defends  under  §  25  of  the  Code  for 
the  use  and  benefit  of  numerous  oth- 
er parties,  who  are  not  represented 
except  by  him,  may  at  any  time  be- 
8  A.L.R.— 60. 


V.  WALLACE.  946 

217    a.    W.    916.) 

fore  the  rights  of  the  class  for  whom 
he  sues  or  defends  have  been  ad- 
judicated by  the  court  in  which  the 
action  is  pending,  or  by  the  court 
to  which  an  appeal  may  be  prose- 
cuted, dismiss  without  prejudice  the 
suit  or  defense,  we  have  no  serious 
doubt.  The  party  so  suing  or  de- 
fending for  a  class  unrepresented 
except  by  him  brings  the  class  into 
court,  and  may  take  them  out  when 
he  goes,  if  he  goes  out  before  there 
has  been  an  adjudication  of  the 
rights  of  the  class.  Until  there  has 
been  some  adjudication  of  their 
rights,  it  cannot  be  said  that  they 
have  any  standing  in  court,  except 
through  the  party  of  record,  and  are 
subject  to  his  control.  Cook,  Stock- 
hoMers,  §  748;  Innes  v.  Lansing,  7 
Paige,  588 ;  Brinkerhoff  v.  Bostwick, 
99  N.  Y.  194,  1  N.  E.  668 ;  15  Enc. 
PL  &.Pr.  628;  Atlas  Bank  v.  Nahant 
Bank,  28  Pick.  492 ;  Belmont  Nail  Co. 
V.  Columbia  Iron  &  Steel  Co.  (C.  C.) 
46  Fed.  386 ;  Thompson  v.  Fisler,  33 
N.  J.  Eq.  480;  Derby  v.  Yale,  13 
Hun,  278.  In  DanielFs  Chancery, 
Pleading  &  Practice,  vol.  1,  p.  794, 
the  rule  is  thus  announced :  "Where 
a  plaintiff  sues  on  behalf  of  himself 
and  all  other  persons  of  the  same 
class,  although  he  acts  upon  his  own 
mere  motion,  and  retains  the  abso- 
lute dominion  of  the  suit  until  the 
decree,  and  may  dismiss  the  bill  at 
his  pleasure,  yet,  after  a  decree,  he 
cannot  by  his  conduct  deprive  other 
persons  of  the  same  class  of  the 
benefit  of  the  decree,  if  they  think 
fit  to  prosecute  it." 

In  Hirshfeld  v.  Fitzgerald,  157  K 
Y.  166,  46  L.R.A.  839,  51  N.  E.  997, 
a  leading  case  on  this  subject,  the 
court  quoted  with  approval  the  fol- 
lowing from  the  Brinkerhoff  Case, 
99  N.  Y.  194,  1  N.  E.  663:  "It  is 
true  that  at  any  time  before  judg- 
ment the  original  plaintiff,  before 
the  others  were  made  parties,  could 
have  discontinued  the  suit  or  could 
have  settled  his  individual  damages 
with  the  defendants,  and  have  exe- 
cuted a  release  which  would  have 
been  effectual  as  to  him.  But  if  he 
had  prosecuted  the  action  to  judg- 
ment,   then    the   judgment   would 
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have  been  for  the  benefit  of  all  the 
stockholders,  and  he  would  then 
have  ceased  to  have  control  over  it, 
because  the  rights  of  the  other 
stockholders  would  at  once  have  at- 
tached thereto.  The  bringing  of  the 
action  by  the  original  plaintiff  did 
not  prevent  the  other  stockholders 
from  bringing  similar  actions.  But 
the  moment  a  judgment  should  be 
recovered  in  one  action  for  the  bene- 
fit of  all  the  stockholders,  the  pro- 
ceedings in  all  the  others  would  be 
stayed." 

And  so  in  this  case,  Bernheim, 
against  whom  no  claim  was  assert- 
ed by  any  defendant,  might  have 
dismissed  without  prejudice  the  ac- 
tion at  any  time  after  he  brought 
it,  and  at  any  time  while  it  was 
pending  on  appeal  in  this  court,  be- 
fore the  opinion  was  handed  down 

by  this  court;  and 
«ft!^'«"pil7«i-  it  would  necessarily 
^r'^IfZrr****^'*'      follow  that  its  dis- 

missal  would  carry 
with  it  the  dismissal  of  the  action 
as  to  the  entire  class  for  whose  bene- 
fit he  sued. 

Furthermore,  until  the  opinion 
was  handed  down  Bernheim  and  the 
defendants  were  the  only  parties  of 
record,  and  there  could,  of  course, 
be  no  obstacle  in  the  way  of  parties 
of  record  to  a  suit,  laboring  under 
no  disability,  and  suing  or  defending 
for  themselves  alone,  agreeing  at 
any  time  to  the  dismissal  of  the  ac- 
tion or  defense,  with  or  without 
prejudice;  because  the  absolute  con- 
trol and  disposition 
of  litigation  at  every 
stage  of  the  pro- 
ceedings, from  its  inception  to  and 
after  the  final  judgment,  is  in  the 
power  of  the  parties  to  the  record. 
Courts  were  established,  at  least 
in  part,  for  the  purpose  of  settling 
disputes  that  people  could  not  set- 
tle for  themselves;  and,  although 
parties  unable  to  agree  about  mat- 
ters in  controversy  may  go  into 
court  to  have  their  rights  adjudi- 
cated, they  still  retain  unimpaired 
their  right  to  do  as  they  please 
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about  the  litigation.    They  may  set- 
tle the  matters  at 
issue  before  or  at  S^w^rt^'ISTtie 
any    time   after    a  ^^amZVm' 
final  judgment  has 
been  rendered,   in   any   way   they 
choose,  and  the  court  has  no  right 
or  power  to   interfere.    And  this 
right  exists  although  the  litigation 
has  been  brought  to  the  court  of  ap- 
peals and  there  has  been  a  final 
judgment  by  that  court,  determin- 
ing the  rights  of  the  parties,  accom- 
panied by  directions  to  the  lower 
court. 

In  other  words,  although  the  court 
of  appeals  may  specifically  direct 
what  proceedings  shall  be  taken  in 
the  lower  court  to  which  the  case 
is  remanded,  or  the  character  of  the 
judgment  that  shall  be  entered,  the 
parties  to  the  litigation,  if  they  are 
legally  competent  to  act,  and  sue  for 
themselves  alone,  may  disregard  in 
whole  or  in  part  the  directions  of 

the  court  of  appeals,  «^i^ee«ie«t  to 
settle  the  litigation  ludi^meiii  «fter 
in  any  manner  they  •"^'••'■'• 
may  agree  to,  and  ask  the  court  to 
enter  as  its  judgment  the  agree- 
ments they  make.  Karnes  v.  Black, 
185  Ky.  410,  215  S.  W-  191.  But,  of 
course,  in  the  absence  of  such  an 
agreement,  the  lower  court  must 
obey  the  directions  contained  in  the 
opinion  of  this  court.  As  said  in  Mc- 
Lean V.  Nixon,  18  B.  Mon.  769: 
'The  mandate  of  this  court  is  im- 
perative on  the  court  below.  It  has 
no  option  to  obey  or  disobey  it. 
...  It  must  be  carried  into  effect 
by  the  inferior  court  according  to 
its  true  intent  and  meaning." 

So  that,  if  Bernheim  had  been 
suing  for  himself  alone,  we  may  well 
assume  that  Judge  Wallace  would 
readily  have  consented  that  any 
judgments  or  orders  that  the  par- 
ties of  record  had  agreed  to  might 
be  entered,  although  the  entry  of 
such  orders  or  judgments  might 
have  taken  the  case  fijoally  out  of 
his  court  and  entirely  dispensed 
with  the  necessity  of  taking  the  fur- 
ther steps  in  the  case  he  was  direct- 
ed to  take  by  the  opinion  of  this 
court  and  its  mandate. 
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Having  thus  adjudged  the  ques- 
tions of  procedure  according  to  our 
understanding  of  the  applicable  law, 
the  only  remaining  question,  aside 
from  that  presented  by  the  inter- 
vening petition  of  Duffy,  relates  to 
the  right  and  duty  of  Judge  Wallace 
in  respect  to  the  claims  of  the  mi- 
nority stockholders,  who  had  not  ap- 
peared in  the  case  except  through 
Bemheim,  and  whose  rights  were 
definitely  fixed  by  the  opinion  of  this 
court* 

It  was,  as  we  think,  the  duty  of 
Judge  Wallace  to  protect  in  his  court 
the  rights  of  the  minority  stock- 
holders represented  by  Bemheim, 
and  to  deny  Bemheim  or  the  other 
parties  of  record,  or  any  of  them, 
the  right  to  enter  any  orders  or 
judgments,  or  make  any  settlements 

that  would  be  preju- 
x!S.r^St\^'''  dicial  to  the  in- 
KlW-fiVnt.  t^i;ts  of  these  mi. 

nority  stockholders, 
or  that  would  take  from  them  any 
of  the  rights  to  which  they  had 
been  adjudged  entitled  by  the  opin- 
ion of  this  court.  Accordingly,  if 
the  agreed  judgment,  the  order  of 
dismissal,  and  the  deed  of  assign- 
ment deprived  the  minority  stock- 
holders of  any  substantial  benefits 
or  advantages  adjudged  to  them  by 
this  court.  Judge  Wallace  properly 
refused  to  permit  the  entry  of  the 
agreed  judgment  and  the  order  of 
dismissal,  or  to  recognize  the  valid- 
ity of  the  deed  of  assignm^it.  But, 
on  the  other  hand,  if  the  rights  of 
the  minority  stockholders  will  be  as 
fully  protected  by  the  agreement 
made  between  Bernheim  and  the 
other  parties  and  the  proceedings 
taken  thereunder  as  they  would  be 
if  the  matter  remained  in  Judge 
Wallace's  court  and  under  his  con- 
trol, he  committed  error  in  refusing 
to  permit  the  order  of  dismissal  and 
the  agreed  judgment  to  be  entered, 
and  in  issuing  rules  for  contempt. 

Let  us  see,  now,  how  this  matter 
stands.  The  agreed  judgnient  ex- 
pressly preserved  all  the  rights  to 
which  the  minority  stockholders 
were  adjudged  by  this  court,  except 
that  it  did  not  make  any  mention  of 
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the  claim  of  some  $460,000  asserted 
on  behalf  of  the  Louisville  I^operty 
Company  through  Bemheim  against 
the  directors  of  the  property  com- 
pany and  the  Louisville  &  Nashville 
Railroad  Company,  and  which  was 
attempted  to  be  dismissed  without 
prejudice,  or  in  terms  direct  that  the 
assignee  should  make  the  account- 
ing concerning  this  claim  that  was 
directed  in  the  opinion  of  this  court. 
But  it  was  not,  as  we  will  later  show, 
necessary  that  any  specific  mention 
should  have  been  made  of  this  claim, 
or  any  directions  concerning  it  be 
given  the  assignee,  as  the  dismissal 
of  the  action  with- 
out prejudice  left  it  Sl^t*"*'" 
standing  unaffected 
by  the  order  of  dismissal  or  the 
judgment. 

Repeating  now  the  clause  in  the 
deed  of  assignment  reciting  that  the 
Louisville  Property  Company  **sells, 
assigns,  aliens,  conveys,  and  trans- 
fers" to  the  United  States  Tmst 
Company  "all  of  its  property  of 
every  description — ^real,  personal, 
and  mixed — and  wheresoever  lo- 
cated, to  the  assignee,  its  successors 
and  assigns,  absolutely  and  in  fee 
simple,  in  trust  for  the  payment  of 
the  debts  of  the  assignor  and  the 
expenses  of  administration  and  the 
distribution  of  the  remainder,  if 
any,  of  the  proceeds  of  the  sale  of 
the  assignor's  property  to  its  stock- 
holders ratably  according  to  their 
holdings  at  the  time  such  distribu- 
tion is  made/' 

It  will  be  seen  that  the  Louisville 
Property  Company  conveyed  every- 
thing that  it  owned  or  had  an  inter- 
est in  to  the  assignee,  and  clearly 
the  words  of  conveyance  are  broad 
enough  to  include  any  claim  or  de- 
mand the  property  company  had 
against  its  directors  or  the  Louis- 
ville &  Nashville  Railroad  Company, 
growing  out  of  the  mismanagement 
of  its  affairs,  or  the  wrongful  diver- 
sion or  appropriation  of  its  property 
or  assets  of  any  kind  by  these  par- 
ties; or,  in  other  words,  broad 
enough  to  transfer  to  the  assignee 
the  claim  asserted  against  the  di- 
rectors of  the  Louisville  Property 
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Company  and  the  Louisville  &  Nash- 
ville Railroad  Company  by  Bem- 
heim. 

In  short,  the  assignee  has  the 
same  right  and  power  to  assert  and 
recover  these  claim  or  demands,  and 

—iter   a..i«ii.        ^      *»ke      all      StcpS 

meiit  »rotectiBv  that  may  be  neces- 

Bernheim  would  have  had,  or  that  a 
receiver  appointed  by  the  court 
would  have,  and  it  will  be  held  to 
the  same  strict  accountability  in  the 
execution  of  the  trust  as  would  a 
receiver  acting  under  the  orders  of 
the  court.  In  Cartmell  v.  Commer- 
cial Bank  &  T.  Co.  153  Ky.  798,  156 
S.  W.  1048,  concerning  the  appoint- 
ment of  a  receiver  for  an  insolvent 
bank,  this  court  pertinently  said: 
"The  object  and  aim  of  the  law,  in 
the  appointment  of  a  receiver,  is  to 
see  that  the  assets  of  the  institu- 
tion, in  charge  of  which  he  is  placed, 
are  properly,  honestly,  and  econom- 
ically administered.  The  ends  of 
Ihe  law  are  satisfied  if  the  estate  is 
administered  in  this  way,  whether 
the  person  charged  with  its  admin- 
istration be  termed  a  banking  com- 
missioner, a  trustee,  or  an  assignee. 
The  duties  are  the  same.  If  any 
difference  is  to  be  found,  it  is  in 
favor  of  the  liquidation  of  banks, 
through  and  under  the  direction  of 
the  banking  commissioner,  rather 
than  under  a  receiver  appointed  by 
the  court,  for  the  former  plan  is  not 
only  more  expeditious  and  less  cum- 
bersome, but  is  undoubtedly  less  ex- 
pensive." 

Accordingly  it  will  be  the  duty 
of  the  assignee  to  diligently,  faith- 
fully, and  carefully  inquire  into  the 
nature  and  condition  of  these  claims 
or  demands,  if  any  there  be,  and 
take  such  action  as  may  be  neces- 
sary and  proper  to  recover  them 
for  the  use  and  benefit  of  the 
stockholders  of  the  property  com- 
pany, and  consequently  the  stock- 
holders will  not  suffer  any  loss  on 
account  of  the  failure  to  preserve 
in  the  agreed  judgment  their  right 
to  prosecute  the  claim  asserted  by 
Bernheim  against  the  directors  of 
the  company  or  the  Louisville  & 


Nashville  Railroad  Company,  or  by 
the  fact  that  no  express  mention 
was  made  of  this  claim  in  the  deed 
of  assignment. 

It  is  also  clearly  shown  by  the  rec- 
ord that  putting  the  property  in  the 
hands  of  the  assignee  for  the  pur- 
pose of  winding  up  the  affairs  of  the 
Louisville  Property  Company  and 
distributing  the  proceeds  among  the 
persons  entitled  thereto  in  place  of 
turning  it  over  to  a  receiver  would 
result  in  saving  to  the  stockholders 
a  sum  variously  estimated  at  from 
$100,000  to  $800,000;  that,  aside 
from  this  large  saving,  the  assignee 
can  dispose  of  more  advantageously 
and  with  much  less  cost  and  expense 
than  a  receiver  the  great  amount  of 
valuable  and  widely  scattered  real 
estate  conveyed  to  it  by  the  prop- 
erty company,  and  in  this  connec- 
tion it  might  also  be  said  that  all 
parties  agree  that  the  assignee  is 
a  solvent,  responsible  institution, 
fully  competent  and  equipped  to  dis- 
charge in  a  satisfactovy  way  the 
trust  reposed  in  it  by  the  deed  of 
assignment. 

In  regard  to  the  intervening  peti- 
tion of  W.  M.  Duffy  little  need  be 
said.  He  was  not  the  owner  of  any 
stock  in  the  Louisville  Property 
Company  at  any  time  before  the  mo- 
tion to  dismiss  it  was  made  in  the 
court  of  Judge  Wallace,  as  he  did 
not  become  the  owner  of  any  stock 
until  November  11,  1919,  at  which 
time  he  purchased  two  shares. 

Testifying  very  frankly  as  to  why 
he  became  the  owner  of  these 
shares,  he  said : 

Well,  thisj3tock  was  on  the  mar- 
ket, and  I  bought  it  because  I  be- 
lieved that  if  I  got  hold  of  this  stock 
I  could  control  the  suit. 

Q.  Why  did  you  want  to  control 
this  suit  ? 

A.  Because  I  just  thought  it  was 
a  good  thing,  and  that  is  all. 

Q.  Why  did  you  think  it  was  a 
good  thing? 

A.  To  get  in  control  of  the  minor- 
ity stockholders;  that  was  my  pur- 
pose in  buying*  I  did  not  think  that 
the  suit  should  have  been  dismissed. 

Q.  So  you  bought  the  stock  with 
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the  idea  that  by  acquiring  two 
shares  of  stock  you  could  get  into 
the  case  which  the  parties  were 
seeking  to  dismiss  and  settle  amica- 
bly, and  that  you  could  thereby  get 
control  of  the  litigation  ? 

A.  Yes ;  after  that  day  when  Mr. 
Bemheim  and  his  counsel  asked  that 
the  suit  be  dismissed,  after  he  had 
fought  it  through  the  court  of  ap- 
peals successfully,  and  after  the 
court  of  appeals  had  rendered  its 
opinion,  and  it  looked  as  if  Mr.  Bern- 
heim  was  going  to  get  out  of  the 
case,  I  thought  it  would  be  to  my  ad- 
vantage and  my  interest  if  I  could 
secure  some  stock  and  take  Mr. 
Bemheim's  place. 

W.  M.  Duffy,  as  a  stockholder  in 
the  Louisville  Property  Company, 
had,  of  course,  the  right  to  take  such 
steps  as  he  thought  necessary  to 
protect  his  interest  without  refer- 
ence to  when  he  became  the  owner 

of    the    stock,    but 
l?irJK*^#**!?*~       his  interest  will  be 

rtgat    of   one  «    11  1       <     ■« 

purchasiMK  as    fuUy    protcctcd 

and  his  rights  as 
carefully  saved  by 
the  arrangements  made  through 
which  the  suit  was  dismissed  and 
the  conveyance  made  to  the  as- 
signee as  they  would  have  been  if 
a  receiver  had  been  appointed. 

Aside  from  this,  we  do  not  think 
a  party  who  purchases  stock  in  a 
corporation  after  the  corporation 
has  rightfully  dismissed  a  pending 
suit,  and  conveyed  all  of  its  prop- 
erty to  an  assignee  for  the  purpose 

-richt  to  eo«trol   ^^   Winding     Up     itS 

aetioB  of  aitairs,  is  m  a  posi- 

eorpor^tlon.  ^^^^    ^    ^^^^    ^^^^ 

the  corporation  has  lawfully  done. 
He  occupies  no  better  position  than 
any  other  minority  stockholder.  It 
is  true  that  he  succeeded  by  his  pur- 
chase to  all  the  rights  and  privileges 
of  his  vendor,  but  his  vendor  was 
one  of  the  class  represented  by 
Bemheim,  and  when  the  disposition 
that  we  have  set  out  was  made  of 
the  case,  the  rights  of  his  vendor 
were  determined,  and  Duffy,  as  a 
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purchaser  after  this,  is  bound  by 
what  was  done. 

The  only  remaining  question  is 
the  relief  to  which  the  petitioners 
are  entitled,  and  as  to  this  there  is 
no  difficulty.  The  power  of  this 
court  to  issue  a  writ  of  mandamus, 
directing  the  judge  of  a  circuit  court 
to  dismiss  a  suit  pending  in  his 
court,  when  the  order  of  dismissal 
has   been   approved  >«    ^ 

IT       xiT^  7»  ^     Mnndnmnii— to 

by  the  parties,  ana  ©omp^i  «ntry  ot 
to  enter  therein  a  "'^»— •*• 
judgment  that  has  been  agreed  upon 
by  all  the  parties  to  the  suit,  they 
being  competent  to  enter  into  agree- 
ments, is  not  only  authorized  by  § 
110  of  the  Constitution,  but  sus- 
tained by  many  opinions  of  this 
court,  Louisville  &  N.  R.  Co.  v.  Mil- 
ler, 112  Ky.  464,  66  S.  W.  5;  Kelley 
V.  Toney,  95  Ky.  338,  25  S.  W.  264 ; 
Hindman  v.  Toney,  97  Ky.  413,  30 
S.  W.  1006;  Weaver  v.  Toney,  107 
Ky.  419,  50  L.R.A.  105,  64  S.  W. 
732;  Shoemaker  v.  Hodge,  111  Ky. 
436,  63  S.  W.  979;  Com.  v.  Tarvin, 
114  Ky.  877,  72  S.  W.  13;  Davidson 
v.  Lewis,  159  Ky.  798,  169  S.  W. 
538 ;  Ohio  River  Contract  Co.  v.  Gor- 
don, 170  Ky.  412,  186  S.  W.  178; 
Casebolt  v.  Butler,  176  Ky.  381,  194 
S.  W.  305. 

The  petitioners  have  also  asked  a 
writ  of  prohibition,  but  we  do  not 
think  it  necessary  to  make  any  di- 
rections prohibiting  Judge  Wallace 
from  appointing  a  receiver  or  mak- 
ing absolute  the  contempt  rules  is- 
sued, because  the  entry  of  the  order 
dismissing  the  suit  and  the  agreed 
judgment,  which  we  have  said  the 
parties  had  a  right  to  have  entered, 
necessarily  takes  from  Judge  Wal- 
lace the  right  to  appoint  a  receiver, 
and  absolves  from  contempt  the  par* 
ties  ruled. 

Wherefore,  the  whole  court  ex- 
cept Judge  Quinn  sitting,  Judge 
Wallace,  as  judge  of  the  chanceiy 
branch,  Louisville  Jefferson  Circuit 
Court,  First  Division,  is  directed  to 
have  entered  on  the  order  books  of 
his  court  the  orders  and  judgments 
tendered  on  November  6. 
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Right  of  plaintiff  to  dismiss  an  action  broufl^t  in  behalf  of  himself  and  other 

persons. 


I.  Introduction,  950. 
II.  Before  order  or  decree,  952. 
III.  After  order  or  decree: 

a.  In  general,  954. 

b.  Illustrations,   956. 
IV.  Miscellaneous,  957. 

/.  Introduotion, 

This  annotation  does  not  cover  the 
question  of  the  right  of  the  original 
plaintiff  to  dismiss  the  action  after 
others  have  been  permitted  to  inter- 
vene and  become  parties.  See,  for  in- 
stance, Lee  V.  Casey  (1915)  269  111. 
604,  109  N.  E.  1062.  It  purports  rather 
to  include  only  those  cases  where  the 
person  seeking  to  prevent  the  dismis- 
sal was  not  a  party  of  record. 

A  party,  of  course,  usually  has  the 
right  to  discontinue  an  action  or  pro- 
ceeding instituted  by  him,  unless  sub- 
stantial rights  of  other  parties  have 
accrued  and  injustice  will  be  done 
them  by  permitting  the  discontinu- 
ance. Andrews  v.  French  (1913)  17 
N.  M.  615,  131  Pac.  996. 

But  it  is  well  settled,  it  was  said  in 
School  Dist.  v.  Clifcorn  (1907)  138 
Wis,  465,  112  N.  W.  1099,  that  a  plain- 
tiff has  no  such  complete  control  over 
his  action  as  will  entitle  him  to  discon- 
tinue it  at  will  without  action  by  the 
court,  and  that  the  court  may,  in  its 
discretion,  deny  the  application  for 
leave  to  discontinue,  if  the  rights  of 
the  defendant  or  of  third  parties  or  the 
public  will  be  substantially  prejudiced 
thereby. 

It  was  said  in  State  ex  rel.  Milwau- 
kee V.  Ludwig  (1900)  106  Wis.  226,  82 
N.  W.  158,  that  *'when  a  plaintiff  at- 
tempts to  exercise  his  so-called  abso- 
lute right  to  discontinue  an  action 
prosecuted  by  him,  varied  and  numer- 
ous considerations  may  need  to  be 
weighed  by  the  court  before  reaching 
its  conclusion  whether  to  allow  or  deny 
effect  to  such  attempt.  The  effect  of  a 
termination  of  the  suit  upon  others, 
either  the  defendant  or  third  parties, 
or  sometimes  the  public,  is  to  be  con- 
sidered, and,  if  any  prejudice  to  such 


persons  is  discoverable,  whether  it  is 
such  as  to  warrant  retention  of  the 
suit." 

A  distinction  should  be  observed  as 
to  the  right  to  dismiss  the  action  be- 
tween the  class  of  cases  under  con- 
sideration, where  one  brings  an  ac- 
tion for  himself  and  others  similar- 
ly situated,  and  that  class  of  cases^ 
not  within  the  scope  of  the  note 
where  the  one  bringing  the  ac- 
tion is  merely  nominal  party  or 
trustee,  the  beneficial  interest  being 
in  another.  Because  the  rule  is 
sometimes  stated  so  broadly  as  to 
cover  both  classes  of  cases,  as,  for  in- 
stance, that  a  plaintiff  will  not  be  per- 
mitted to  dismiss  the  action  where  the 
interest  of  third  parties  would  there- 
by be  prejudiced,  if  the  latter  will  in- 
denmify  the  plaintiff  for  costs  in- 
curred in  the  further  prosecution  of 
the  case,  attention  should  be  called  to 
the  fact  that  those  cases  in  which  dis- 
missal by  the  plaintiff  has  been  denied, 
even  before  judgment,  because  of  the 
interest  of  third  persons,  not  parties  of 
record,  have  usually  been  cases  in 
which  the  one  bringing  the  action  was 
a  merely  nominal  plaintiff  or  trustee. 
It  seems  to  be  well  settled  that  such  a 
plaintiff  cannot  dismiss  the  action  as 
against  the  objection  of  the  person 
having  the  beneficial  interest;  at  least, 
if  the  latter  will  indemnify  the  plain- 
tiff against  the  costs  to  which  he  may 
be  subjected.  Among  other  cases  sup- 
porting this  rule  are  the  following; 

United  States* — Farmers'  &  M.  Bank 
v.  Gaither  (1828)  3  Cranch,  347,  Fed. 
()as.  No.  4,654,  reversed  on  other 
grounds  in  (1828)  1  Pet.  37,  7  L.  ed. 
43. 

Alabama.  —  Cunningham  v.  Carpen- 
ter (1846)  10  Ala.  109;  White  v.  Nance 
(1849)  16  Ala.  345  (rule  recognized); 
Jennings  v.  Pearce  (1893)  99  Ala.  303, 
13  So.  605  (where  plaintiff  had  as- 
signed his  claim). 

Illinois,— Hanchett  v.  Ives  (1890) 
133  111.  332,  24  N.  E.  396,  affirming  on 
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this  point  (1889)  33  111.  App.  471; 
Lyon  V.  Worcester  (1893)  49  111.  App. 
639. 

Indiana.  —  Steeple  v.  Downing 
(1878)  60  Ind.  478. 

Kentucky.  —  Thomas  v.  Thomas 
(1823)  3  Litt.  8. 

Maine. — Penobscot  R.  Co.  v.  Mayo 
(1872)  60  Me.  306. 

Massachaseits. — Burroughs  v.  Well- 
ington (1912)  211  Mass.  494,  98  N.  E. 
596. 

Minnesota. — National  *  Power  &  Pa- 
per Co.  V.  Rossman  (1913)  122  Minn. 
355,  142  N.  W.  818,  Ann.  Cas.  1914D, 
830. 

North  Dakota. — ^Van  Gordon  v.  Gold- 
amer  (1907)  16  N.  D.  328,  113  N.  W. 
609. 

Oklahoma.^— Berry  v.  Second  Baptist 
Church  (1913)  37  Okla.  117,  180  Pac. 
585. 

Pennsylvania.  —  M'Cullum  v.  Coxe 
(1785;  Pa.  Sup.  Ct)  1  Dall.  189,  1  L. 
ed.  70;  Bentley  v.  Reading  (1887)  22 
W.  N.  C.  60. 

South  Carolina.  —  Morris  v.  Peay 
(1832)  19  S.  C,  L.  (1  Hill)  36. 

Wisconain.  —  Selleck  v.  Phelps 
(1860)  11  Wis.  380. 

While  ordinarily  a  plaintiff  has  the 
absolute  rigfht  to  dismiss  the  action, 
this  is  not  true  where  he  acts  in  a 
fiduciary  capacity;  and  if  such  a  plain- 
tiff fails  to  act  in  srood  faith  toward 
those  whom  he  serves,  and  acts  in  col- 
lusion with  the  defendant,  the  dis- 
missal may  be  set  aside.  National 
Power  &  Paper  Co.  v.  Rossman  (1913) 
122  Minn.  355,  142  N.  W.  818,  Ann. 
Cas.  1914D,  8S0.  And  so  it  was  held 
that  while  ordinarily  the  directors  of 
£.  corporation  miaht  control  an  action 
brought  by  it,  and  dismiss  the  action 
without  consulting  the  stockholders, 
they  had  no  right  to  dismiss  such  an 
action  through  collusion  with  the  de- 
fendant; and,  if  they  did  so,  the  dis- 
missal, it  was  held,  would  be  set  aside 
at  the  instance  of  stockholders,  the 
action  reinstated,  and  the  stockhold- 
ers permitted  to  become  parties  and 
continue  the  action,  when  such  course 
was  necessary  to  protect  their  substan* 
tial  rights.  See,  also,  as  illustrative  of 
this  class  of  cases,  Bangs  v.  Sullivan 
(1903)  33  Tex.  Civ.  App.  30,  73  S.  W. 


74,  holding  that  if  a  reorganization 
committee  of  an  insolvent  corporation, 
having  brought  a  suit,  fraudulently 
colludes  with  the  defendant  and  dis- 
misses the  suit,  the  dismissal  may  be 
set  aside  at  the  instance  of  a  stock- 
holder. 

And  the  rule  that  a  nominal  party, 
who  is  acting  merely  in  a  representa- 
tive capacity,  has  no  right  to  dismiss 
an  action  to  the  prejudice  of  the  real 
party  in  interest  without  his  consent, 
was  applied  in  Berry  v.  Second  Bap- 
tist Church  (1913)  37  Okla.  117,  130 
Pac.  585,  to  a  case  where  the  majority 
of  the  trustees  of  a  church,  acting  for 
their  private  interests,  attempted  to 
dismiss  an  action  brought  for  the 
church. 

The  person  having  the  beneficial  in- 
terest is  considered  as  the  substantial 
plaintiff,  although  his  name  does  not 
appear  in  the  record.  See,  among  pos- 
sibly other  cases  to  this  effect,  Canby 
v.  Ridgway  (1808)  1  Binn.  (Pa.)  496; 
Bury  V.  Hartman  (1818)  4  Serg.  &  R. 
(Pa.)  175;  and  Bentley  v.  Reading 
(1887)  22  W.  N.  C.  (Pa.)  60. 

But  where  the  plaintiff  is  a  real 
party  in  interest,  he  has  the  right  to 
control  or  to  dismiss  the  action,  though 
it  is  brought  in  terms  for  the  use  of 
another,  who  might  incidentally  bene- 
fit in  case  of  recovery.  Moore  v.  Bres 
(1867)  19  La.  Ann.  532. 

It  will  be  observed  that  the  rule  sup- 
ported by  the  above  cases,  that  a  mere- 
ly nominal  or  legal  plaintiff  does  not 
ordinarily  have  a  right  to  control  or 
to  dismies  the  action  where  the  rights 
of  third  parties  having  the  beneficial 
interest  will  be  prejudiced,  is  the  re- 
verse, in  result,  of  the  equitable  rule 
which  permits  a  complainant  suing  for 
himself  and  others  similarly  situated 
to  dismiss  the  suit  before  any  order 
or  decree  has  been  made  affecting  the 
rights  of  such  other  persons  who  have 
an  interest  similar  to  complainant,  but 
have  not  been  made  parties.  The  two 
classes  of  cases  are,  of  course,  dis- 
similar, though  sometimes  confused  in 
the  authorities.  And  the  above  cases 
are  cited  merely  for  the  purpose  of 
clearly  making  the  distinction  between 
them  and  the  decisions  which  present 
the  precise  question  under  annotation. 
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MI,  Before  order  or  decree . 

The  rule  appears  to  be  well  settled 
that  ordinarily  one  suing  for  himself 
and  others  similarly  situated,  as  a 
creditor  who  brings  suit  against  the 
debtor,  for  himself  and  other  credi- 
tors, has  the  right  to  dismiss  the  suit 
before  others  interested  have  taken 
steps  to  become  parties,  and  before  the 
court  has  made  any  order  or  decree 
affecting  their  rights. 

District  of  Columbia. — ^La  Tourette 
V.  Fletcher  (1895)  6  App.  D.  C.  324 
(recognizing  rule) . 

Georgia. — McDougald  v.  Dougherty 
(1852)   11  Ga.  570. 

Illinois.— Lee  v.  Casey  (1915)  269 
111.  604,  109  N.  E.  1062  (rule  recog- 
nized). 

Kentucky. — ^Bkrnheim  v.  Wallace 
(reported  herewith),  ante,  938. 

New  Jersey.  —  Thompson  v.  Fisler 
(1881)  33  N.  J.  Eq.  480  (rule  ap- 
proved) ;  Schlagenhauf  v.  Craven 
(1901)   61  N.  J.  Eq.  232,  47  Atl.  804. 

New  York, — Innes  v.  Lansing  (1839) 
7  Paige, .  583 ;  Brinckerhoff  v.  Bost- 
wick  (1885)  99  N.  Y.  185,  1  N.  E.  663 
(rule  approved) ;  Hirshfeld  v.  Fitz- 
gerald (1899)  157  N.  Y.  166,  46  L.R.A. 
839,  51  N.  E.  997;  Mattison  v.  Dema- 
rest  (1868)  1  Robt.  717,  19  Abb.  Pr. 
356;  O'Brien  v.  Browning  (1875)  49 
How.  Pr.  109  (rule  approved) ;  Tre- 
main  v.  Guardian  Mut.  L.  Ins.  Co. 
(1877)  11  Hun,  286;  Beadleston  v.  Al- 
ley (1889)  55  Hun,  605,  28  N.  Y.  S.  R. 
89,  7  N.  Y.  Supp.  747;  Salisbury  v. 
Binghamton  Pub.  Co.  (1895)  85  Hun, 
99,  32  N.  Y.  Supp.  652.  See  also,  as  ap- 
proving rule,  Lewisohn  Bros.  v.  Ana- 
conda Copper  Min.  Co.  (1899)  26  Misc. 
618,  56  N.  Y.  Supp.  807;  Mills  v.  Ross 
(1899)  89  App.  Div.  563,  57  N.  Y. 
Supp.  680,  affirmed  without  opinion  in 

(1901)  168  N.  Y.  673,  61  N.  E.  1131; 
and  Manning  v.  Mercantile  Trust  Co. 

(1902)  37  Misc.  215,  75  N.  Y.  Supp. 
168. 

Virginia. — Duerson  v.  Alsop  (1876) 
27  Gratt.  229  (recognizing  rule  that, 
at  least  until  decree,  a  creditors'  bill 
is  under  control  of  complainant) ; 
Piedmont  &  A.  L.  Ins.  Co.  v.  Maury 
(1881)  75  Va.  508. 

England.  —  Handford  v.  Storie 
(1825)  2  Sim.  &  Stu.  196,  57  Eng.  Re- 


print, 320,  8  L.  J.  Ch.  110;  Wood?. 
Westfall  (1831)  Younge,  Exch.  305,  '| 
159  Eng.  Reprint,  1008;  Pembertonv. 
Topham  (1838)  1  Beav.  316,  48  Eng. 
Reprint,  962,  2  Jur.  1009;  Scarth  v. 
Chadwick  (1850)  14  Jur.  800. 

Canada.— Driffill  v.  Oeugh  (1906)  8 
Ont.  Week.  Rep.  496  (recognizing  rale 
that  before  judgment  the  plaintiff  in 
a  creditors'  suit  is  dominus  litis); 
Service  v.  Milne  (1916)  22  B.  C.  469, 
27  D.  L.  R.  725  (rule  recognized). 

It  was  held  in  Hirshfeld  v.  Fitzger- 
ald (1899)  157  N.  Y.  166,  46  Lit  A 
839,  51  N.  E.  997,  that  one  who  brins^s 
an  action  on  behalf  of  himself  and 
others  similarly  situated,  who  may 
come  in  and  share  in  the  expenses, 
has  the  right  to  control  the  action,  and 
may  continue,  compromise,  abandon, 
or  discontinue  it  at  pleasure,  until  a 
creditor  similarly  situated  has  pro- 
cured an  order  to  be  made  a  party  to 
the  action,  or  has  served  a  notice  of  a 
motion  to  be  brought  in,  or  until  in- 
terlocutory judgment  is  entered.  This 
rule  is  approved*  also  in  Manning  v. 
Mercantile  Trust  Co.  (N.  Y.)  supra. 

And  the  rule  that  a  complainant  su- 
ing for  himself  and  other  creditors 
similarly  situated  has  the  right  to 
dismiss  the  suit  before  judgment, 
without  the  consent  of  the  other  cred- 
itors, was  held  in  Mattison  v.  Demar- 
est  (1863)  1  Robt.  (N.  Y.)  717, 19  Abb. 
Pr.  356,  not  changed  by  the  Code  pro- 
vision that  when  the  question  is  one 
of  common  or  general  interest  of  many 
persons,  one  or  more  may  sue  for  the 
benefit  of  all.  The  court  said  that  the 
statute  was  probably  a  mere  enact- 
ment of  the  chancery  rule,  and  that 
there  was  nothing  therein  which  de- 
prived a  complainant,  suing  for  a  com- 
mon benefit,  of  the  right  of  control 
over  the  suit. 

In  McDougald  v.  Dougherty  (1852) 
11  Ga.  570,  it  was  said  that  while  it 
is  true  that  one  creditor  cannot  sue 
alone  to  enforce  payment  of  his  de- 
mand out  of  a'  common  trust  fund 
which  has  been  set  apart  for  himself 
and  others,  but  must  allow  others  to 
come  in  under  the  decree  and  share  in 
the  proceeds,  this  does  not  at  all  inter- 
fere with  another  equally  well-estab* 
lished  doctrine  that,  up  to  the  time  of 
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th€  decree,  the  suit  is  only  between 
the  parties,  and  the  plaintiff  is  domi- 
nus  litis)  or  master  of  his  own  case, 
and  may  dismiss  or  compromise  it,  or 
make  any  other  disposition  of  it  which 
he  sees  fit. 

And  it  is  said  in  La  Tourette  v. 
Fletcher  (1895)  6  App.  D.  C.  824,  that 
it  is  generally  held  that  a  creditors'  bill 
is  subject  to  the  control  of  the  com- 
plainants therein,  and  may  be  discon- 
tinued by  them  at  any  time,  upon  sat- 
isfaction of  their  demand,  before  a 
decretal  order  has  been  made  in  the 
proceeding. 

It  was  held  in  Schlagenhauf  v.  Cra- 
ven (1901)  61  N.  J.  Eq.  232,  47  Atl. 
804,  that  if  an  open  creditors'  bill  is 
filed  by  one  creditor  having  a  judg- 
ment, and  the  defendants,  before  any 
other  creditor  enters  judgment  or  be- 
comes a  party  to  the  suit,  satisfies  the 
complainant's  claim  and  costs,  and 
gives  notice  of  motion  to  dismiss  the 
bill,  they  are  entitled  to  dismiss,  al- 
though, after  the  giving  of  such  notice, 
other  creditors  may  have  entered  judg- 
ment, and  been  admitted  as  complain- 
ants. 

The  remark  in  Sterndale  v.  Hankin- 
8on  (1827)  1  Sim.  393,  57  Eng.  Reprint, 
625,  27  Revised  Rep.  210,  that  on  the 
filing  of  a  creditors'  bill  every  creditor 
has  an  inchoate  right  in  the  suit,  is 
explained  in  Woodgate  v.  Field  (1842) 
2  Hare,  211,  67  Eng.  Reprint,  88,  11 
L.  J.  Ch.  N.  S.  321,  6  Jur.  871,  to  mean 
simply  that  a  right  then  commences 
which  may  fail,  but  which  may  also 
be  perfected  by  decree.  That,  after 
an  order  or  decree  affecting  the  rights 
of  the  other  creditors,  they  are  regard- 
ed as  in  some  sense,  at  least,  parties 
to  the  suit,  see  III.  a,  infra. 

The  mere  filing  of  a  petition  ask- 
ing to  be  admitted  as  a  party  to  the 
suit  does  not  make  the  petitioner  a 
party,  and  put  it  beyond  the  power  of 
the  original  plaintiff  to  dismiss  the 
suit;  to  have  this  effect  an  order  of  the 
court  is  necessary  unless  by  ac- 
quiescence in  permitting  the  petition 
to  be  filed  without  objection  and  the 
cause  subsequently  to  proceed  as  if 
the  petitioner  had  been  duly  admitted 
a  party,  without  an  order  to  this  effect, 
the  complainant  loses  his  right  to  dis- 


miss at  a  subsequent  time.  Piedmont 
&  A.  L.  Ins.  Co.  V.  Maury  (1881)  75 
Va«  508.  The  court  intimated  that  by 
such  acquiescence  the  right  to  dismiss 
might  be  lost,  but  stated  that  the  mere 
filing  of  the  petition  did  not  operate 
proprio  vigore  to  make  the  petitioners 
parties. 

However,  the  right  of  a  creditor  of 
an  insolvent  debtor  to  dismiss  his  suit 
even  before  summons  had  been  served 
or  bill  filed,  against  the  will  of  the 
other  creditors,  was  denied  in  Hones- 
dale  Shoe  Co.  V.  Montgomery  (1904)  56 
W.  Va.  397,  49  S.  E.  434,  it  being  held 
that  a  suit  by  a  single  creditor  of  an 
insolvent  debtor,  whether  in  his  own 
name  only  or  for  himself  and  other 
creditors,  was,  from  the  date  of  the 
summons,  which  brought  the  suit  into 
being,  a  suit  for  all  the  creditors,  un- 
der a^ statute  expressly  providing  that 
every  such  suit  should  be  deemed  to 
be  brought  in  behalf  of  the  plaintiff 
and  all  other  creditors  of  the  insolvent 
debtor.  And  it  was  held  that  if  a  cred- 
itor, after  bringing  such  a  suit,  but 
before  service  of  summons  or  filing  of 
a  bill,  settled  his  own  claim  and  dis- 
missed the  suit,  other  creditors  at  the 
next  term  of  court  could  have  it  rein- 
stated, if  the  dismissal  was  at  rules, 
the  Code  giving  the  court  power  at 
the  next  term  to  reinstate  a  cause  dis- 
missed in  the  preceding  vacation.  The 
court  said :  ''From  the  start  it  was  a 
general  creditors'  suit.  .  .  .  Our 
cases  show  that  when  a  suit  bears 
that  character  it  is  for  the  benefit  of 
all  creditors,  and  not  under  the  un- 
limited control  of  the  nominal  plain- 
tiff, properly  so  called.  Whether 
brought  by  a  plaintiff  in  his  own  name 
only  or  for  himself  and  other  credi- 
tors, when  a  reference  is  made  to  con- 
vene creditors,  it  is  then  surely  a  suit 
for  the  benefit  of  all,  because  the  ref- 
erence is  for  all,  and  gives  the  char- 
acter of  the  creditors'  suit.  .  .  . 
Without  statute  the  reference  makes 
the  suit  a  general  creditors'  suit,  but 
the  statute  in  this  case  makes  it  such 
ab  initio.  .  .  .  Being  a  creditors* 
suit,  the  nominal  plaintiff  cannot  dis- 
miss it  at  will,  to  the  prejudice  of  oth- 
er creditors,  as  it  is  their  suit  no  less 
than  his.    He  can  dismiss  it  as  to  him- 
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self,  but  others  can  become  plaintiffs 
by  order  of  the  court.  ...  To  give 
the  nominal  plaintiff  absolute  right  of 
dismissal  would  .  .  .  allow  the  de- 
fendant debtor  to  collude  with  the 
nominal  plaintiff  in  controlling  the 
litigation,  and  in  this  manner  often 
greatly  delay,  hinder,  and  defraud 
other  lien  creditors One  cred- 
itor, as  in  this  case,  brings  a  suit,  and, 
after  it  is  too  late  for  others  to  sue, 
wants  to  dismiss  it  Can  it  be  that 
he  can  thus  end  it,  and  destroy  other 
creditors,  in  the  face  of  a  statute 
which  plainly  intends  that  one  suit 
shall  go  for  the  relief  of  all,  and  thus 
avoid  multiplicity  of  suits,  with  con- 
sequent jcosts?  That  would  be  a  mis- 
application of  the  statute;  would  de- 
feat its  object  and  remedial  utility .'' 

///.  After  order  or  iU'cree,^ 
a.  In  ffeneriil. 

After  an  order  or  decree  affecting 
the  rights  of  the  other  interested  par- 
ties for  whom  the  suit  is  brought,  it  is 
well  settled  that  the  complainant  can- 
not, as  matter  of  right,  dismiss  the 
suit.  While  in  some  cases  the  rule  is 
stated  simply  that  the  complainant 
cannot  dismiss  after  a  decree,  it  ap- 
pears well  established  that  an  inter- 
locutory decree  or  order,  such  as  the 
granting  of  an  injunction,  appoint- 
ment of  a  receiver,  order  of  reference, 
etc.,  may  have  the  effect  of  enabling 
the  other  interested  persons  to  prevent 
an  absolute  dismissal  of  the  suit  by  the 
complainant,  although,  of  course,  the 
court  may  permit  the  latter  to  with- 
draw from  the  suit,  and  one  of  the 
other  persons  in  whose  behalf  the  suit 
has  been  brought  to  be  substituted  in 
his  place.  The  following  cases,  which, 
for  the  most  part,  involve  merely  in- 
terlocutory decrees  or  orders,  support 
the  rule  that  after  a  decree  or  order 
in  a  suit  brought  by  one  of  a  class,  on 
behalf  of  himself  and  others  similarly 
situated,  the  complainant  cannot,  as 
matter  of  right,  dismiss  the  suit,  over 
the  objection  of  the  other  interested 
persons  for  whose  benefit  also  the  suit 
has  been  brought,  even  though  they 
have  not  become  parties  of  record. 

United  States.— Belmont  Nail  Co.  v. 
Columbia  Iron  &  Steel  Co.   (1891)  46 


Fed.  336  (after  appointment  of  re- 
ceiver and  filing  by  another  creditor 
of  petition  to  become  a  party;  plaintiff 
has  no  right  to  dismiss) ;  Johnson  v. 
Miller  (1899)  37  C.  C-  A.  471,  96  Fed. 
271. 

Massachusetts. — ^Atlas  Bank  v.  Na- 
hant  Bank  (1840)  23  Pick.  480. 

Michigaiu— Fay  v.  Erie  &  K.  R.  Bank 
(1836)  Harr.  Ch.  194;  Deane  v.  Kent 
Circuit  Judge  (1909)  155  Mich.  644, 
119  N.  W.  1093. 

New  York.  —  Brinckerhoff  v.  Bost- 
wick  (1885)  99  N.  Y.  185,  1  N.  E.  663; 
Prouty  V.  Michigan,  S.  &  N.  I.  R.  Co. 
(1874)  1  Hun,  655  (rule  implied); 
Lewis  V.  Hake  (1886)  42  Hun,  542 
(same) ;  Salisbury  v.  Binghamton  Pub. 
Co.  (1895)  85  Hun,  99,  32  N.  Y.  Supp. 
652;  Salisbury  v.  Strong  (1895)  85 
Hun,  615,  66  N.  Y.  S.  R.  39,  32  N.  Y. 
Supp.  656.  See  also,  as  implying  rule, 
Hirshfeld  v.  Fitzgerald  (1899)  157  N. 
Y.  166,  46  L.R.A.  839,  51  N.  E.  997, 
cited  under  II.  supra. 

Rhode  Island.  —  Updike  v.  Doyle 
(1863)    7  R.  I.  446. 

Virginia. — Piedmont  &  A.  L.  Ins.  Co. 
V.  Maury  (1881)  75  Va.  508;  Catron  v. 
Bostic  (1918)  123  Va.  355,  96  S.  E.  845. 

West  Virginia. — Billmyer  v.  Sher- 
man (1884)  23  W.  Va.  656;  Lewis  v. 
Laidley  (1894)  39  W.  Va.  422,  19  S.  E. 
378;  Shumate  v.  Crockett  (1897)  43 
W.  Va.  491,  27  S.  E.  240;  see  also  Lin- 
sey  V.  McGannon  (1876)  9  W.  Va.  154 
(others  being  admitted  as  parties). 

Wisconsin. — State  ex  rel.  Milwaukee 
V.  Ludwig  (1900)  106  Wis.  226,  82  N. 
W.  158. 

England.  —  Handford  v.  Storie 
(1825)  2  Sim.  &  Stu.  196,  57  Eng.  Re- 
print, 320,  3  L.  J.  Ch.  110. 

It  will  be  observed  that  some  of  the 
statements  in  the  reported  case  (Bern- 
HEiM  V.  Wallace,  ante,  938)  do  not 
appear  to  be  in  harmony  with  the 
above  rule.  For  instance,  it  is  said 
in  that  case  that  the  plaintiff,  who  was 
suing  for  himself  and  other  minority 
stockholders,  might  have  dismissed  the 
action  without  prejudice  at  any  time 
while  it  was  pending  on  appeal,  before 
the  opinion  was  handed  down  by  the 
appellate  court,  and  that  it  would 
necessarily  follow  that  the  dismissal 
would  carry  with  it  the  dismissal  of 
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the  action  as  to  the  entire  class  for 
whose  benefit  he  sued.  But  this  state- 
ment appears  unnecessary  to  the  deci- 
sion,  which  appears  to  be  based  on  the 
fact  that  the  agreed  judgment^  which 
it  was  sought  to  have  entered  upon 
the  dismissal,  as  fully  protected  the 
rights  of  th«  other  stockholders  as  the 
judgment  rendered  by  the  court.  This 
case  illustrates  the  point,  suggested  in 
the  statement  of  the  rule,  that  while 
the  plaintiff,  suing  for  himself  and 
others  similarly  situated,  cannot,  as 
matter  of  right,  dismiss  the  suit  after 
judgment,  he  may  be  permitted  to  do 
so  where  it  is  clear,  as  it  was  in  the 
Bernheim  Case,  that  the  rights  of 
other  interested  parties  are  fully  pro- 
tected. 

It  was  said  in  Handford  ▼.  Storie 
(Eng.)  supra,  that  a  plaintiff  who  sues 
on  behalf  of  himself  and  all  other  per- 
sons of  the  same  class,  since  he  acts 
upon  his  own  motion  and  at  his  own 
expense,  retains  the  absolute  dominion 
of  the  suit  until  the  decree,  and  may 
dismiss  the  bill  at  his  pleasure;  but 
that  after  a  decree  he  cannot  by  his 
conduct  deprive  other  persons  of  the 
same  class  of  the  benefit  of  the  de- 
cree, if  they  think  fit  to  prosecute  it; 
and  that  the  reason  for  the  distinction 
is  that,  before  the  decree,  no  other 
person  of  the  class  is  bound  to  rely 
upon  the  diligence  of  him  who  first 
instituted  the  suit,  but  may  file  a  bill 
of  his  own ;  whereas,  after  a  decree,  a 
second  suit  is  not  permissible.  To  a 
similar  effect  is  Brinckerhoff  v.  Bost- 
wick  (1885)  99  N.  Y.  186,  1  N.  E.  663. 

The  clear  implication  of  such  cases 
as  Mattison  V.  Demarest  (1863)  1  Robt 
(N.  Y.)  717,  19  Abb.  Pr.  356,  appears 
to  be  that  after  judgment  or  decree  the 
complainant  who  sues  on  behalf  of 
himself  and  others  similarly  situated 
cannot  discontinue  the  suit  against  the 
objection  of  the  other  creditors,  it  be- 
ing said  that  the  reason  for  the  rule 
that  before  decree  the  complainant 
may  dismiss  the  suit  is  that  each  cred- 
itor whose  execution  has  been  re* 
turned  unsatisfied  may  file  his  bill; 
but  that  the  moment  a  decree  is  en- 
tered in  the  suit,  the  rights  of  the 
other  creditors  attach  to  it,  and  the 


proceedings  in  all  the  other  suits  are 
or  may  be  stayed. 

It  was  said  of  a  creditors'  bill  in 
Johnson  v.  Hammersley  (1857)  24 
Beav.  498,  58  Eng.  Reprint,  450,  that, 
after  a  decree,  all  creditors  are  as 
plaintiffs. 

Also  in  Piedmont  &  A.  L.  Ins.  Co.  v. 
Maury  (1881)  75  Va.  508,  it  was  said 
that  the  sole  dominion  of  the  suit  by 
the  original  plaintiff  ceases  as  soon  as 
the  creditors  become  parties ;  and  that 
they  become  parties  in  a  general  sense 
as  soon  as  a  decree  or  order  for  a  gen- 
eral aecount  is  entered  under  which 
they  may  come  in  and  prove  their  de- 
mands. 

And  in  Simmons  v.  Lyles  (1876)  27 
Gratt.  (Va.)  922,  the  court  said  that 
after  a  decree  for  a  general  account, 
even  at  the  suit  of  a  single  creditor, 
all  the  other  creditors  may  come  in  un- 
der the  decree  and  prove  their  debts 
before  the  master  to  whom  the  cause  is 
referred,  and  obtain  satisfaction  of 
their  demands;  and  that,  under  such 
circumstances,  they  are  all  treated  as 
parties  to  the  suit. 

All  persons  interested  in  a  decroe 
entered  in  a  cause  in  chancery  have  a 
right  to  insist  upon  its  execution ;  the 
decree  is  a  decree  of  the  other  inter- 
ested persons  as  well  as  of  the  parties 
to  the  suit.  Updike  v.  Doyle  U863> 
7  It  L  446. 

It  was  said  in  Maxwell  v.  Northern 
Trust  Co.  (1897)  70  Minn.  334,  73  N. 
W.  173,  that  a  creditors'  suit  is  no 
more  that  of  the  creditor  who  insti- 
tuted it  than  of  any  other  creditor  who 
appears  and  files  his  claim ;  and  that 
it  does  not  give  the  former  any  exclu- 
sive nutnagmnent,  except  so  far  as  it 
may  thereafter  be  necessary  that  one 
creditor  shall,  to  some  extent,  be  a  sort 
of  leader  or  general  manager  for  all 
the  creditors;  also  that  the  court  may, 
in  its  discretion,  at  any  time  take  from 
the  creditor  who  filed  the  complaint 
such  general  management  as  may 
thereafter  be  necessary,  and  give  it  to 
some  other  creditor. 

The  language  of  the  court  in  Atlas 
Bank  v.  Nahant  Bank  (1839)  23  Pick. 
(Mass.)  480,  is  broad  enough  to  deny 
the  right  of  a  creditor  suing  on  behalf 
of  himself  and  other  creditors  to  dis- 
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miss  the  suit  at  any  stage  of  the  pro- 
ceedings, it  being  said  that  the  plain- 
tiffs, having  instituted  the  proceeding 
as  a  statutory  remedy  for  themselves 
and  others,  continued  for  the  benefit  of 
all  parties  concerned,  and  had  no  more 
power  to  discontinue  the  suit  than  a 
petitioning  creditor  to  discontinue  pro- 
ceedings under  a  bankruptcy  commis- 
sion. But  in  this  case  an  interlocu- 
tory injunction  had  been  granted.  The 
statement  in  this  case  is  referred  to 
with  approval  in  Belmont  Nail  Co.  v. 
Columbia  Iron  &  Steel  Co.  (1891)  46 
Fed.  336;  but  in  this  case  a  receiver 
had  been  appointed,  and  the  petition 
of  another  creditor  to  become  a  party 
was  pending  at  the  time  of  the  at- 
tempt to  dismiss  the  suit. 

h»  UluMt rations. 

A  creditor  suing  on  behalf  of  him- 
self and  such  other  creditors  as  may 
become  parties  to  the  proceeding  is 
not  entitled,  as  matter  of  right,  to  dis- 
contihue  the  suit  after  procuring  an 
injunction  and  the  appointment  of  a 
receiver,  and  after  other  creditors 
have  filed  claims.  Deane  v.  Kent  Cir- 
cuit Judge  (1909)  156  Mich.  644,  119 
N.  W.  1093. 

After  an  order  of  reference,  the 
plaintiff  in  a  creditors'  suit  ceases  to 
have  the  absolute  control  of  it,  and  it 
cannot  be  dismissed  by  him  without 
the  consent  of  the  other  creditors. 
Blllmyer  v.  Sherman  (1884)  33  W.  Va, 
656;  Lewis  v.  Laidley  (1894)  39  W.  Va. 
422,  19  S.  E.  378.  These  cases  hold* 
that  after  creditors  have  filed  their 
claims  in  such  a  suit,  the  nominal 
plaintiff,  on  satisfaction  of  his  claim, 
may  have  the  suit  dismissed  as  to  him- 
self, but  such  other  creditors  have  the 
right  to  continue  it  for  their  own  bene- 
fit and  at  their  own  expense.  A  stat- 
ute is  cited  providing  that  one  filing  a 
claim  in  such  a  suit  should  be  deemed 
a  party  plaintiff. 

A  suit  to  enforce  liens,  under  stat- 
ute, by  one  judgment  creditor  suing  for 
himself  and  other  lienors,  will  not  be 
suspended  by  payment  of  the  plaintiff 
after  an  order  of  reference;  but  it 
may  and  will  proceed  in  the  name  of 
the  plaintiff,  unless  an  order  is  made 
substituting  another  person  as  plain- 


tiff. Shumate  v.  Crockett  (1897)  4S 
W.  Va,  491,  27  S.  E.  240. 

After  an  account  of  debts  is  ordered 
and  taken  in  a  suit  brought  by  a  cred- 
itor suing  on  his  own  behalf  only,  it 
was  held  in  Catron  v.  Bostic  (1918) 
123  Va.  355,  96  S.  £.  845,  tliat  the  suit» 
upon  the  entry  of  the  order,  becomes 
one  for  general  creditors,  and  the  com- 
plainant loses  dominion  over  it,  even  if 
it  was  his  individual  suit  before  that 
time. 

And  the  rule  that  when  a  general 
account  is  ordered  in  a  creditors'  suit, 
the  suit  is  for  the  benefit  of  all  the 
creditors,  and  thereupon  ceases  to  be 
under  the  control  of  the  party  who  in- 
stituted it,  is  approved  in  Kam  v. 
Rorer  Iron  Co.  (1890)  86  Va.  754,  11 
S.  E.  481. 

It  was  held  in  Fay  v.  Erie  &  K.  R. 
Bank  (1S86)  Harr.  Ch.  (Mich.)  194, 
that  a  creditor  of  a  corporation  who 
had  begun  proceedings  under  statute 
against  it,  and  obtained  an  injunction 
and  the  appointment  of  a  receiver, 
cannot,  as  a  matter  of  rights  upon  be- 
ing paid  his  particular  claim,  obtain 
dissolution  of  the  injunction,  the  dis- 
missal of  the  bill,  and  discharge  of  the 
receiver,  without  any  right  or  duty  on 
the  part  of  the  court  to  protect  other 
creditors  who  may  have  filed  their 
claims  with  the  complainant,  or  to  pro- 
tect and  save  harmless  the  receiver. 

And  it  was  held  in  Johnson  v.  Miller 
(1899)  37  C.  C.  A.  471,  96  Fed.  271, 
that  after  the  court  had  assumed 
charge  of  the  affairs  of  a  corporation, 
upon  a  bill  by  a  creditor  in  behalf  of 
himself  and  all  other  creditors  and 
stockholders,  and  had  appointed  a  re- 
ceiver, issued  an  injunction  to  restrain 
the  creditors  from  pursuing  other 
remedies,  and  required  them  to  prove 
their  claims,  the  parties  to  the  record 
cannot  terminate  the  suit  by  agree- 
ment without  the  consent  of  the  other 
creditors;  and  that  an  application  to 
dismiss  under  such  circumstances  is 
addressed  to  the  discretion  of  the 
court,  which  will  take  the  interest  of 
the  other  creditors  into  consideration. 

The  view  that,  even  under  such  cir- 
cumstances, the  court  has  the  power, 
upon  proper  cause  being  shown,  and 
upon  being  satisfied  that  the  interests 
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of  all  parties,  including  creditors, 
wQQld  be  advanced  by  the  dismissal  of 
the  bill,  to  permit  the  dismissal,  even 
against  the  o'bjection  of  one  or  more 
of  the  creditors,  but  that  the  matter 
rests  in  its  discretion,  is  supported 
by  Fay  v«  Erie  &  K.  R.  Bank  (Miefeu) 
supra,  and  Belmont  Nail  Co.  v.  Colum- 
bia Iron  &  Steel  Co.  (1891)  46  Fed. 
336. 

Where,  after  decree  for  an  account 
in  a  suit  for  the  administration  of  an 
estate  of  a  testator,  brought  by  a 
legatee,  it  appeared  that  the  assets 
were  insufficient  even  for  payment  of 
debts,  and  an  order  was  obtained  by 
consent  that  the  bill  should  be  dis- 
missed, it  was  held  in  O'Donnell  v. 
Young  (1835)  5  L.  J.  Ch.  N.  S.  (Eng.) 
30,  that  at  the  instance  of  a  creditor 
who  was  prejudiced  by  the  decree  of 
dismissal,  it  might  be  set  aside  and 
such  creditor  be  given  the  conduct  of 
the  suit. 

The  doctrine  that  after  an  interloc- 
utory decree  establishing  rights  of  leg- 
atees, one  of  whom  has  filed  a  bill  to 
establish  the  will,  the  complainant 
cannot,  on  satisfaction  of  his  demand, 
dismiss  the  suit  to  the  prejudice  of  the 
other  legatees  whose  rights  have  been 
established  by  the  decree,  is  support- 
ed by  the  case  of  Collins  v.  Taylor 
(1842)  4  N.  J.  Eq.  163.  But  in  this 
case  the  other  legatees  were  par- 
ties defendants.  The  court  held 
that  they  were  entitled  to  the  bene- 
fit of  the  interlocutory  decree,'  and 
to  file  a  supplemental  bill  to  obtain 
its  benefit,  without  prejudice  from  the 
order  of  dismissal,  which  should  be  set 
aside.  But  it  was  held  that  they  could 
not  proceed  in  the  name  of  the  com- 
plainant, and  that  the  further  proceed- 
ings must  be  at  their  own  expense, 
without  any  liability  on  the  part  of  the 
complainant  therefor. 

Where  a  suit  was  brought  by  an 
abutting  landowner  for  himself  and 
others  similarly  situated,  to  restrain 
a  street  railway  company  from  accept- 
ing a  franchise,  and,  after  an  injunc- 
tion pendente  lite  was  granted,  the 
plaintiff  moved  to  dismiss  the  suit  un- 
der circumstances  calculated  to  arouse 
the  suspicion  of  the  court  that  he  act- 
ed in  collusion  with  the  defendant,  it 


was  held  in  State  ex  rel.  Milwaukee  v. 
Ludwig  (1900)  106  Wis.  227,  82  N.  W. 
158,  that  mandamus  would  not  lie  to 
compel  the  court  to  dismiss  the  action 
and  to  vacate  an  order  substituting 
another  abutting  landowner  as  plain- 
tiff. 

But  that  a  minority  stockholder  su- 
ing the  corporation  in  his  own  right 
and  on  behalf  of  the  other  minority 
stockholders  may  be  entitled,  even 
after  the  rights  of  the  stockholders 
have  been  determined  in  the  court  of 
appeals,  to  the  entry  of  an  order  of 
dismissal  and  an  agreed  judgment,  if 
the  rights  of  those  thus  represented  by 
the  complainant  are  as  fully  protected 
by  the  pr<qx>8ed  settlement  as  they 
would  be  otherwise  if  the  matter  re- 
mained under  the  control  of  the  court 
and  its  judgment  were  executed,  see 
the  reported  case  (BmNHElM  v.  Wal- 
lace, ante,  988). 

In  Beadleston  v.  Alley  (1889)  56 
Hun,  605,  28  N.  Y.  S.  B.  89,  7  N.  Y. 
Supp.  747,  a  stockholder  suing  on  be- 
half of  herself  and  other  stockholders 
was  held  entitled  to  dismiss  a  suit 
after  an  interlocutory  decree  was  di- 
rected, but  before  it  was  entered. 
The  court  said  there  had  been  no  judg- 
ment, and  that  all  that  could  be  said 
was  that  there  might  have  been  a 
judgment  if  plaintiff  had  chosen  to  en- 
ter it;  but  that  the  plaintiff  owed  no 
duty  to  anyone  to  enter  the  judgment. 
The  court  said  also  that  it  by  no  means 
conceded  that  this  judgment  was  such 
a  judgment  as  would  have  terminated 
the  plaintiff's  control  over  the  action, 
and  it  was  inclined  to  think  it  was  not 
such  a  judgment ;  but  that  it  held  sim- 
ply i^at  until  the  judgment  was  en- 
tered, there  was  no  ground  for  the 
contention  that  the  plaintiff's  control 
was  terminated. 

/r.  MisceUaneous. 

In  Merchants'  Nat.  Bank  v.  United 
States  (1914)  130  C.  C.  A.  548,  214 
Fed.  200,  it  was  held  that  a  creditor 
who  brings  an  action  under  the  Act  of 
Congress  of  1905,  authorizing  one  who 
has  supplied  with  labor  and  material 
a  contractor  with  the  United  States,  in 
case  the  latter  does  not  bring  suit 
within  six  months  from  the  completion 
of  the  contract,  to  sue  in  the  name  of 
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the  United  States  on  the  contractor's 
bond,  but  providing  that  only  one  such 
action  shall  be  brought,  and  that  any 
creditor  may  file  his  claim  in  the  ac- 
tion and  be  made  a  party  thereto  with- 
in a  year  after  the  completion  of  the 
work,  will  not  be  permitted  to  settle 
his  claim  and  dismiss  the  action  to  the 
prejudice  of  other  creditors;  but  that 
discontinuance  would  be  sanctioned 
only  if  it  appeared  that  no  intervener 
stood  ready  to  prosecute  the  action. 

And  it  was  held  in  Heidrich  v.  Silva 
(1890)  89  Ky.  422,  12  S.  W.  770,  that 
an  action  brought  by  a  creditor  inured 
to  the  benefit  of  all  the  other  cred- 
itors, and  he  could  not,  by  dismissal  of 
his  petition  after  other  creditors  had 
filed  claims,  destroy  this  right  In  this 
case  the  court  referred  to  a  statute  ex- 
pressly declaring  that  a  creditor,  by 
proving  his  claim  before  the  master, 
becomes  a  party  to  the  action. 

And  on  order  of  dismissal,  it  was 
held  in  Schohiger  v.  Logan  (1918)  40 
S.  D.  30,  166  N.  W.  226,  should  be  va- 
cated, where  it  was  obtained  after  serv- 
ice on  the  plaintiff's  attorney  of  a  no* 
tice  of  motion  for  leave  to  intervene 
and  petition  of  intervention,  even 
though  the  dismissal  was  in  good  faith 
and  did  not  prejudice  the  cause  of  ac* 
tion  as  disclosed  by  such  petition.  It 
was  said  that  the  fact  that  the  attorney 
who  moved  the  dismissal  and  obtained 
the  order  did  not  advise  the  court  of 
the  service  of  the  notice  and  petition 
in  intervention  amounted  to  a  conceal- 
ment from  the  court  of  a  fact  which 
necessarily  would  have  controlled  its 
action,  and  that  the  good  faith  of 
counsel  was  immaterial,  since  the 
court  would  not  have  dismissed  the 
action  had  it  been  advised  of  the  pend- 
ency of  the  intervention  proceedings; 
also,  that  the  right  to  litigate  in  a 
pending  action  a  claim  for  affirmative 
relief  set  up  in  a  complaint  of  inter- 
vention was  conferred  by  statute,  and 
that  a'  judgment  of  dismissal  which 
deprived  the  intervener  of  that  right 


was  prejudicial,  even  though  it  was  not 
an  adjudication  of  the  matters  alleged 
in  the  complaint. 

It  was  said  in  Com.  use  of  Becking- 
ham  V.  Magee  (1909)  224  Pa«  166,  TS 
Atl.  346,  that  since,  under  statute,  only 
one  action  was  permitted,  which  was 
for  the  use  of  all  parties  interested,  it 
followed  that  ordinarily  the  use  plain- 
tiff in  an  action  on  an  administrator  s 
bond  could  not  discontinue  the  action. 
But  it  was  held  that  where  the  action 
was  prematurely  brought,  the  plaintiff 
should  be  permitted  to  correct  the  er- 
ror by  discontinuing  it  and  beginning 
de  novo. 

Where  a  statute  provided  a  penalty 
in  case  of  the  fraudulent  transfer  of 
shares  of  stock  for  the  purpose  of 
avoiding  taxation,  to  be  recovered  by 
the  treasurer  of  the  city  or  town  in 
which  the  shareholder  resided,  one 
half  of  the  sum  recovered  being  for  the 
use  of  the  town  and  the  other  half  for 
the  use  of  the  person  furnishing  the 
necessary  evidence,  it  was  held  that  a 
city  treasurer  who  began  such  a  suit 
could  dismiss  it  before  judgment,  over 
the  objection  of  the  person  furnishing 
the  evidence.  Wheeler  v.  Goulding 
(1859)  18  Gray  (Mass.)  539. 

Generally,  as  to  the  right  of  a  cred- 
itor to  control  a  suit  brought  for  him- 
self and  other  creditors,  see  also  Book- 
leff  V.  Crummack  (1837)  1  Cooper,  Fr, 
Gas.  125,  47  Eng.  Reprint,  430,  holding 
that  the  fact  that,  until  the  interlocu 
tory  decree,  a  creditors'  suit  was  con- 
trolled by  the  defendant's  solicitor, 
with  the  view  of  obtaining  an  injunc- 
tion against  a  creditor  proceeding  in 
law,  was  not  a  sufficient  ground  for 
depriving  the  original  plaintiff  of  the 
conduct  of  the  suit;  and  Smith  v.  Guy 
(1846)  2  Phill.  Ch.  159,  41  Eng.  Re- 
print, 902,  holding  that  the  fact  that 
there  was  an  irregularity  in  the  inter- 
locutory decree  was  not  a  sufficient 
ground  for  depriving  the  original 
plaintiff  of  the  conduct  of  a  creditors' 
suit.  R.  E.  H. 
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64^uth  Car^Una  Supt'eme  CouW  — JiUy  IS,  1919, 

(—  S.  C,  — ,  99  S.  E.  846.) 

Carrier  — -  action  against  Director  GeneraK 

The  provision  of  the  act  of  Congress  authorizing  the  President  of  the 
United  States  to  take  possession  of  the  railroads  as  a  war  measure,  which 
declared  that  carriers  shall  be  subject  to  all  liabilities  of  common  carriers 
except  in  so  far  as  inconsistent  with  any  order  of  the  President,  justifies 
the  order  of  the  Director  General,  as  sanctioned  by  that  of  the  President, 
requiring  all  actions  for  injuries  to  passengers  to  be  brought  against  the 
Director  General,  and  not  against  the  carrier. 

[See  note  on  this  qtiegtion  beginning  on  page  969.] 

(Watts  and  Gage,  JJ.,  dissent.) 


Appeal  by  defendant  from  an  order  of  the  Common  Pleas  Circuit  Court 
for  York  County  (Moore,  J.)  refusing  to  set  aside  the  service  of  the  sum* 
mons  and  complaint  in  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  nes^igenee.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  McDonald  &  McDonald,  for  The  defendant  gave  notice  of  a 
appellant:  motion  to  set  aside  the  service  of 

The  orders  of  the  Director  General     the  summons  and  complaint,  on  the 


of  Railroads,  made  in  pursuance  of  the 
act  of  Congress  and  the  proclamations 
of  the  President,  have  the  full  force 
and  effect  of  law,  and  are  of  the  same 
binding  force  and  effect  as  an  act  of 
Congress. 

Muir  v.  Louisville  &  N.  R.  Co.  247 
Fed.  888 ;  Cocker  v.  New  York,  O.  &  W. 
R.  Co.  268  Fed.  676;  Hamick  v.  Penn- 
sylvania R.  Co.  254  Fed.  748;  Ruther- 
ford V.  Union  P.  R.  Co.  254  Fed.  880. 

Mr.  S.  R.  Prince  also  for  appellant. 
*  Mr.  Thonas  F*  McDow,  for  respond- 
ent: 

P.  W.  Patrick,  who  was  admittedly 
the  agent  and  selling  tickets  and  at- 
tending to  freight  business  at  the 
Southern  Railway  station,  was  the 
proper  party  upon  whom  to -make  the 
service. 

Benjamin  'iHoore  &  Co.  v.  Atchison, 
T.  4  S.  F.  R.  Co.  106  Misc.  58,  174  N. 
Y.  Supp.  60. 

Gary,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  order 
refusing  to  set  aside  the  service  of 
the  summons  and  complaint. 


grounds  that  the  said  corporation  is 
not  liable  to  be  sued  in  this  action, 
and  that  the  alleged  agent  upon 
whom  the  service  was  made  is  not 
an  agent  of  the  defendant,  but  was 
an  agent  of  the  United  States  gov- 
ernment at  the  time  of  the  alleged 
service. 

His  Honor,  the  ciscuit  judge,  ruled 
that  the  plaintiff  had  the  right  to 
bring  his  action,  under  §  10  of  the 
act  entitled,  "An  Act  to  Provide  for 
the  Operation  of  Transportation 
Systems  While  under  Federal  Con- 
trol, for  the  Just  Compensation  of 
Their  Owners,  and  for  Other  Pur- 
poses," approved  the  21st  of  March, 
1918  (chapter  25,  40  Stat,  at  L.  456, 
Comp.  SUt.  §  3115IJ,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  767) ;  and  that 
the  President  of  the  United  States 
did  not  have  the  power  to  delegate 
any  of  the  powers,  with  reference 
to  actions  at  law  and  suits  in  equity, 
to  the  Director  General  of  Bail- 
roads. 
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The  complaint  alleges  that  the 
plaintiff  was  injured,  through  the 
negligence  of  the  defendant,  while 
riding  on  its  line  as  a  passenger 
from  Washington,  District  of  Co- 
lumbia, to  Salisbury,  North  Caro- 
lina, near  Lynchburg,  in  the  state  of 
Virginia.  The  appeal  assigns  error 
in  the  said  rulings. 

On  the  29th  of  August,  1916,  Con- 
gress enacted  a  statute  entitled, 
"An  Act  Making  Appropriations  for 
the  Support  of  the  Army,  for  the 
Fiscal  Year  Ending  June  Thirtieth, 
Nineteen  Hundred  and  Seventeen." 
Chapter  418,  39  Stat,  at  L.  619. 
Section  1  thereof  (Comp.  Stat.  § 
1974a)  is  as  follows:  "The  Presi- 
dent, in  time  of  war  is  empowered, 
through  the  Secretary  of  War,  to 
take  possession  and  assume  control 
of  any  system  or  systems  of  trans- 
portation, or  any  part  thereof,  and 
to  utilize  the  same,  to  the  exclusion 
as  far  as  may  be  necessary  of  all 
other  traffic  thereon,  for  the  trans- 
fer or  transportation  of  troops,  war 
material  and  equipment,  or  for  such 
other  purposes  connected  with  the 
emergency  as  may  be  needful  or  de- 
sirable.   .    .    ." 

This  statute  not  only  empowered 
the  President  of  the  United  States 
to  take  possession  and  control  of  the 
systems  of  transportation  for  the 
transfer  of  troops  and  war  materiaU 
but  also  for  such  other  purposes, 
connected  with  the  emergency,  as 
might  be  necessary,  in  the  exercise 
of  his  discretion.  War  was  after- 
wards declared;  and  the  powers 
thus  conferred  upon  the  President 
fully  authorized  him  to  issue  his 
proclamation,  on  the  26th  of  Decem- 
ber, 1917,  which,  among  other  pro- 
visions, contains  the  following : 

"It  is  hereby  directed  that  the 
possession,  control,  operation,  and 
utilization  of  such  transportation 
systems  hereby  by  me  undertaken 
shall  be  exercised  by  and  through 
William  6.  McAdoo,  who  is  hereby 
appointed  and  designated  Director 
General  of  Railroads.  Said  Director 
may  perform  the  duties  imposed 
upon  him,  so  long  and  to  such  extent 
as  he  shall  determine,  through  the 


boards  of  directors,  receivers,  of- 
ficers, and  employees  of  said  sys- 
tems of  transportation.  Until  and 
except  so  far  as. said  Director  shall 
from  time  to  time  by  general  or  spe- 
cial orders  otherwise  provide,  the 
boards  of  directors,  receivers,  offi- 
cers, and  employees  of  the  various 
transportation  systems  shaU  con- 
tinue  the  operation  thereof  in  the 
usual  and  ordinary  course  of  the 
business  of  common  carriers,  in  the 
names  of  their  respective  companies. 

"Until  and  except  so  far  as  said 
Director  shall  from  time  to  time 
otherwise  by  general  or  special  or- 
ders determine,  such  systems  of 
transportation  shall  remain  subject 
to  all  existing  statutes  and  orders 
of  the  Interstate  Commerce  Com- 
mission, and  to  all  statutes  and  or- 
ders of  regulating  commissions  of 
the  various  states  in  which  said  sys- 
tems or  any  part  thereof  may  be 
situated.  But  any  orders,  general 
or  special,  hereafter  made  by  said 
Director,  shall  have  paramount  au- 
thority and  be  ob^ed  as  such.    .    .   . 

"Except  with  the  prior  written 
assent  of  said  Director,  no  attach- 
ment by  mesne  process  or  on  execu- 
tion shall  be  levied  on  or  against  any 
of  the  property  used  by  any  of  said 
transportation  systems  in  the  con- 
duct of  their  business  as  common 
carriers;  but  suits  may  be  brought 
by  and  against  said  carriers  and 
judgments  rendered  as  hitheHo  un- 
til and  except  so  far  as  said  Director 
may,  by  general  or  special  orders, 
otherwise  determine.*'  40  Stat,  at 
L.  1784,  Comp.  Stat.  §  1974a,  note. 

When  Congress  passed  the  act  ap- 
proved the  29th  of  August,  1916, 
it  knew  that,  if  war  was  declared, 
the  President  would  have  a  tremen- 
dous responsibility  upon  his  shoul- 
ders and.  very  many  delicate  duties 
to  perform,  which  in  large  measure 
necessarily  would  have  to  be  in- 
trusted to  other  officials.  It  also 
knew  that  it  would  be  necessary  to 
resort  to  extraordinary  methods 
during  the  emergency.  The  Presi- 
dent's proclamation  on  the  26th  of 
December,  1917,  embodied  his  policy 
in  regard  to  the  control  and  opera* 
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tion  of  the  systems  of  transporta- 
tion at  that  time,  as  shown  by  the 
words  which  we  have  italicized. 
But  realizing  that  it  might  become 
necessary  to  change  that  policy,  he 
expressly  ordered  that  it  should  only 
remain  of  force  "until  and  except 
so  far  as  said  Director  shall  from 
time  to  time  otherwise  by  general  or 
special  orders  determine." 

This  was  the  situation  on  the  21st 
of  March^  1918,  when  Congress 
passed  the  act  hereinbefore  men- 
tioned, of  which  §§  8  and  9  (Comp. 
Stat  §§  3116ih,  3115ii)  are  as  fol- 
lows : 

''Sec.  8.  That  the  President  may 
execute  any  of  the  powers  herein 
and  heretofore  granted  him  with 
relation  to  Federal  control,  through 
such  agencies  as  he  may  determine. 
.    •    « 

"Sec.  9.  That  the  provisions  of 
the  act  entitled  'An  Act  Making  Ap« 
propriations  for  the  Support  of  the 
Army  for  the  Fiscal  Year  Ending 
June  Thirtieth,  Nineteen  Hundred 
and  Seventeen,  and  for  Other  Pur- 
poses,' approved  August  twenty- 
ninth,  nineteen  hundred  and  sixteen, 
shall  remain  in  force  and  effect  ex- 
cept as  expressly  modified  and  re- 
stricted by  this  act;  and  the  Presi- 
dent, in  addition  to  the  powers  con- 
ferred by  this  act,  shall  have  and  is 
hereby  given  such  other  and  further 
powers  necessary  or  appropriate  to 
give  effect  to  the  powers  herein  and 
heretofore  conferred." 

Congress  knew,  as  we  have  al- 
ready stated,  the  manner  in  which 
the  provisions  of  the  Act  of  1916 
had  been  construed  by  the  Presi- 
dent; therefore  the  only  reasonable 
inference  is  that  it  was  the  inten- 
tion, not  only  to  approve  the  policy 
which  he  had  temporarily  adopted, 
as  indicated  by  his  proclamation, 
but  to  use  such  agencies  as  he  might 
determine,  and  that  he  should  have 
0uch  additional  powers  as  might  be 
necessary  or  appropriate  to  give  ef- 
fect to  the  powers  therein  or  there- 
tofore conferred.  ^ 

''Sec.  10.  That  carriers  while  uiu 
der  Federal  control  shall  be  subject 
to  aU  laws  and  liabilities,  as  com-  * 
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mon  carriers,  whether  arising  under 
state  or  Federal  laws  or  at  common 
law,  except  in  so  far  as  m4iy  be  in- 
consistent with  the  provisions  of 
this  act  or  any  other  act  applicable 
to  such  Federal  control  or  unth  any 
order  of  the  President  Actions  at 
law  or  suits  in  equity  may  be 
brought  by  and  against  such  car- 
riers and  judgments  rendered  as 
now  provided  by  law;  and  in  any 
action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall 
be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumental- 
ity or  agency  of  the  Federal  govern- 
ment. Nor  shall  any  such  carrier 
be  entitled  to  have  transferred  to  a 
Federal  court  any  action  heretofore 
or  hereafter  instituted  by  or  against 
it,  which  action  was  not  so  trans- 
ferable prior  to  the  Federal  control 
of  such  carrier;  and  any  action 
which  has  heretofore  been  so  trans- 
ferred because  of  such  Federal  con- 
trol or  of  any  act  of  Congress  or  of- 
ficial order  or  proclamation  relating 
thereto  shall  upon  motion  of  either 
party  be  transferred  to  the  court  in 
which  it  was  originally  instituted^ 
But  no  process,  mesne  or  final,  shall 
be  levied  against  any  property  un- 
der such  Federal  control."  Comp. 
Stat.  §  3115ij. 

If  .the  words,  "actions  at  law  or 
suits  in  equity  may  be  brought  by 
and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by 
law,"  stood  alone,  it  might  well  be 
contended  that  Congress  intended  to 
adopt  a  permanent  policy,  different 
from  that  outlined  by  the  President 
in  his  proclamation.  It,  however, 
qualified  such  right,  and  made  it 
conform  to  the  policy  of  the  Presi- 
dent, by  the  insertion  of  the  words 
which  we  have  italicized  in  that  sec- 
tion, and  thereby  gave  it  the  force 
and  effect  only  of  a  temporary  ex- 
pedient until  a  further  order  of  the 
President. 

"Sec.  16.  That  this  act  is  express- 
ly decUMred  to  be  emergency  legi^a- 
tion  enacted  to  meet  conditions 
growing  out  of  war;  and  nothing 
herein  is  to  be  construed  as  express- 
ing or  prejudicing  the  future  policy 
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of  the  Federal  government  concern- 
ing the  ownership,  control,  or  regu- 
lation of  carriers  or  the  methods  or 
basis  of  the  capitalization  thereof/' 
Comp.  Stat  §  SllSfp. 

The  words  which  we  have  itali- 
cized show  why  Congress  intrusted 
the  exercise  of  so  much  power  to  the 
discretion  of  the  President,  and  the 
agencies  selected  by  him. 

On  the  29th  of  March,  the  Presi- 
dent issued  another  proclamation, 
which,  omitting  the  preamble,  pro- 
vides : 

"Now,  therefore,  I,  Woodrow  Wil- 
son, President  of  the  United  States, 
under  and  by  virtue  of  the  powers 
and  authority  so  vested  in  me  by 
said  act  and  of  all  other  powers  me 
hereto  enabling,  do  hereby  author- 
ize the  said  William  G.  McAdoo,  Di- 
rector General  of  Railroads  as  afore- 
said, either  personally  or  through 
such  divisions,  agencies,  or  persons 
as  he  may  appoint,  and  in  his  own 
name  or  in  the  name  of  such  di- 
visions, agencies,  or  persons,  or  in 
the  name  of  the  President  •  .  . 
to  make  any  and  all  contracts,  agree- 
ments, or  obligations  necessary  or 
expedient  and  to  issue  any  and  all 
orders  which  may  in  any  way  be 
found  necessary  and  expedient  in 
connection  with  the  Federal  control 
of  systems  of  transportation,,  rail- 
roads, and  inland  waterways  as  ful- 
ly in  all  respects  as  the  President  is 
authorized  to  do,  and  generally  to 
do  and  perform  all  and  singular  all 
acts  and  things  and  to  exercise  all 
and  singular  the  powers  and  duties 
which  in  and  by  the  said  act,  or  any 
other  act  in  relation  to  the  subject 
hereof,  the  President  is  authorized 
to  do  and  perform."  40  Stat,  at  L. 
1764,  Comp.  Stat.  |  3115ih,  note. 

"Except  with  the  prior  written 
assent  of  said  Director,  no  attach- 
ment by  mesne  process  or  on  execu- 
tion shall  be  levied  on  or  against 
any  of  the  property  used  by  any  of 
said  transportation  systems  in  the 
conduct  of  their  business  as  com- 
mon carriers;  but  suits  may  be 
brought  by  and  against  said  carriers 
and  judgments  rendered  as  hitherto 
until  and  except  so  far  as  said  Di- 


rector may,  by  general  or  special  or- 
ders, otherwise  determine.*'  Proc- 
lamation of  December  26,  1917  (40 
Stat,  at  L.  1735,  Comp.  Stat.  § 
1974a,  note) . 

On  the  11th  of  April,  1918,  the 
President  made  another  proclama- 
tion, which,  after  the  preamble,  con- 
tains the  following  provisions : 

"It  is  hereby  directed  that  the 
possession,  control,  operation,  and 
utilization  of  such  transportation 
systems,  hereby  by  me  undertaken, 
shall  be  exercised  by  and  through 
William  G.  McAdoo,  who  has  been 
duly  appointed  and  designated  Di- 
rector General  of  Railroads.  Said 
Director  may  perform  the  duties 
imposed  upon  him,  so  long  and  to 
such  extent  as  he  shall  determine, 
through  the  boards  of  directors,  of- 
ficers, and  employees  of  said  sys- 
tems of  transportation.  Until  and 
except  so  far  as  said  Director  Gen- 
eral shall  from  time  to  time  by  gen- 
eral or  special  orders  otherwise 
provide,  the  boards  of  directors,  oflS- 
cers,  and  employees  of  said  trans- 
portiation  systems  shall  continue  the 
operation  thereof  in  the  usual  and 
ordinary  course  of  the  business  of 
common  carriers  in  the  names  of 
their  respective  companies. 

''Until  and  except  so  far  a^  said 
Director  General  shall  from  time  to 
time  otherwise  by  general  or  special 
orders  determine,  such  systems  of 
transportation  shall  remain  subject 
to  all  existing  statutes  of  the  United 
States  and  orders  of  the  Interstate 
Commerce  Commission,  and  to  all 
statutes  and  orders  of  regulating 
commissions  of  the  various  states  in 
which  said  systems  or  any  part 
thereof  may  be  situated.  But  any 
orders,  general  or  special,  hereafter 
made  by  said  Director  General,  shaU 
have  paramount  authority  and  be 
obeyed  as  such}*  40  Stat,  at  L.  1770, 
Comp.  Stat  §  1974a,  note. 

These  proclamations  were  issued 
after  the  Act  of  March  21, 1918,  was 
approved.  The  words  which  we 
have  italicized  clearly  show  that  Hie 
provision  therein,  as  to  actions  at 
law  and  suits  in  equity  against  the 
carriers,    was    construed    by    the 
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President  to  be  temporary  in  its 
effect  and  subject  to  change  by  oi^ 
der  of  the  Director  General,  when- 
ever he  deemed  it  advisable  to  in- 
augurate a  different  policy. 

General  Order  No.  8,  §  6,  provides 
that  ''the  government  now  being  in 
control  of  the  railroads,  the  officers 
and  employees  of  the  various  com- 
panies no  longer  serve  a  private  in- 
terest. All  now  serve  the  govern- 
ment and  the,  public  interest  only.'' 

General  Order  No.  50,  made  on 
the  28th  of  October,  1918,  by  Wil- 
liam  G.  McAdoo  as  Director  Gen- 
eral, is  as  follows: 

"Whereas  by  the  proclamations 
dated  December  26,  1917,  and  April 
11,  1918,  the  President  tooH  pos- 
session and  assumed  control  of  sysr 
tems  of  transportation  and  the  ap- 
purtenances tiiereof  and  appointed 
the  undersigned,  William  G.  Mc- 
Adoo, Director  General  of  Rail- 
roads, and  provided  in  and  by  said 
proclamations  that  'until  and  except 
so  far  as  said  Director  shall  from 
time  to  time  otherwise  by  general 
or  special  orders  determine,  sudi 
^stems  of  transportation  shall  re- 
main subject  to  all  existing  statutes 
and  orders  of  the  Interstate  Com- 
merce Commission  and  to  all  stat- 
utes .  .  .  but  any  orders,  gen- 
eral or  special,  hereafter  made  by 
said  Director,  shall  have  paramount 
authority  and  be  obeyed  as  such;' 
and 

"Whereas  the  act  of  Congress, 
called  the  Federal  Control  Act,  ap- 
proved March  21, 1918,  §  10  (Comp. 
Stat  §  3115ij),  provided  that  'car- 
riers while  under  Federal  control 
shall  be  subject  to  all  laws  and  lia^ 
bilities  as  common  carriers,  whether 
arising  under  state  or  Federal  laws 
or  at  common  law,  except  in  so  far 
as  may  be  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  act 
applicable  to  such  Federal  control 
or  with  any  order  of  the  Presi- 
dent;' and 

"Whereas  since  the  Director  Gen- 
eral assumed  control  of  said  systems 
of  transportation,  suits  are  being 
brought  and  judgments  and  decrees 
rendered  against  carrier  corpora- 
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tions  on  matters  based  on  causes  of 
action  arising  during  Federal  con- 
trol for  which  the  said  carrier  cor- 
porations are  not  responsible,  and 
it  is  right  and  proper  that  the  ac- 
tions, suits,  and  proceedings  herein- 
after referred  to,  based  on  causes  of 
action  arising  during  or  out  of  Fed- 
eral control,  should  be  brought  di- 
rectly against  the  said  Director  Gen- 
eral of  Railroads  and  not  against 
said  corporations : 

"It  is  therefore  ordered,  that  ac- 
tions at  law,  suits  in  equity,  and 
proceedings  in  admiralty  hereafter 
brought  in  any  court  based  on  con- 
tract, binding  upon  the  Director 
General  of  Railroads,  claim  for 
death  or  injury  to  person,  or  for 
loss  and  damage  to  property,  aris- 
ing since  December  31,  1917,  and 
growing  out  of  the  possession,  use, 
control,  or  operation  of  any  railroad 
or  system  of  transportation  by  the 
Director  General  of  Railroads, 
which  action,  suit,  or  proceeding 
but  for  Federal  control  might  have 
been  brought  against  the  carrier 
company,  shall  be  brought  against 
the  Director  General  of  Railroads, 
and  not  otherwise;  provided,  how- 
ever, that  this  order  shall  not  apply 
to  actions,  suits,  or  proceedings  for 
the  recovery  of  fines,  penalties,  and 
forfeitures. 

"Subject  to  the  provisions  of  Gen- 
eral Orders  numbered  18,  18A,  and 
26  heretofore  issued  by  the  Director 
General  of  Railroads,  service  of 
process  in  any  such  action,  suit,  or 
proceeding  may  be  mad^  upon  oper- 
ating officials  operating  for  the  Di- 
rector General  of  Railroads,  the 
railroad  or  other  carrier  in  respect 
of  which  the  cause  of  action  arises 
in  the  same  way  as  service  was  here- 
tofore made  upon  like  operating  of- 
ficials for  such  railroad  or  other  car- 
rier company. 

"The  pleadings  in  all  such  actions 
at  law,  suits  in  equity,  or  proceed- 
ings in  admiralty,  now  pending 
against  any  carrier  company  for  a 
cause  of  action  arising  since  Decem- 
ber 31,  1917,  based  upon  a  cause  of 
action  arising  from  or  out  of  the 
operation  of  any  railroad  or  other 


964 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


carrier^  may  on  application  be 
amended  by  substituting  the  Direo- 
tor  General  of  Railroads  for  the  car- 
rier company  as  party  defendant 
and  dismissing  the  company  there- 
from. 

"The  undersigned  Director  Gen- 
eral of  Railroads  is  acting  herein  by 
authority  of  the  President  for  and 
on  behalf  of  the  United  States  of 
America,  therefore  no  supersedeas 
bond  or  other  security  shall  be  re- 
quired of  the  Director  General  of 
Railroads  in  any  court  for  the  tak- 
ing of  or  in  connection  with  an  ap- 
peal, writ  of  error,  supersedeas,  or 
other  process  in  law,  equity,  or  in 
admiralty,  as  a  condition  precedent 
to  the  prosecution  of  any  such  ap- 
peal, writ  of  error,  supersedeas,  or 
other  process,  or  otherwise  in  re- 
spect of  any  such  cause  of  action  or 
proceeding." 

General  Order  No.  50A,  which  is 
in  all  material  respects  similar  to 
General  Order  No.  50,  was  issued 
on  the  11th  of  January,  1919,  by 
Walker  D.  Hines,  Director  General. 

Our  conclusion  that  William  G. 
McAdoo,     Director    General,     and 


Walker  D.  Hines,  Director  General, 
were  vested  with  full  power  to  make 
General  Orders  No.  r-w^i-.,^-.«#««« 

^/v  1     "».▼         Mr  A      A       %jMLTTteT    action 

50    and    No.     50    A,    mmmlnmt  Director 

is  sustained  by  the  ^*"*'"*- 
recent  decision  rendered  by  the 
United  States  Supreme  Court,  in  the 
case  of  Northern  P.  R.  Co.  v.  North 
Dakota,  250  U.  S.  135,  63  L.  ed.  897, 
P.U.R.1919D,  705,  39  Sup.  Ct.  Rep. 
502. 
Reversed. 

Hydrick  and  Fraser,  Jcf.,  concur. 

Watts  and  Gage,  JJ.,  dissent. 


NOTE. 

"Federal  Controi  of  Public  Utilities" 
is  the  subject  of  annotation  following 
the  case  of  L.  N.  Dantzler  Lumber  Co. 
V.  Texas  &  P.  R.  Co.  4  A.L.R.  1669, 
which  is  supplemented  by  the  annota- 
tion following  the  case  of  Peacock  v. 
Detroit,  G.  H.  &  M.  R.  Co.  post,  969. 
The  reported  case  (Castle  v.  South- 
ern R.  Co.  ante,  959}  is  considered 
in  its  proper  connection  at  page  1697 
of  the  earlier  note. 


PRANK  A.  PEACOCK  et  al. 

V. 

DETROIT,  GRAND  HAVEN,  &  MILWAUKEE  RAILWAY  COMPANY, 

Plflf.  in  Err. 

Michigan  Supreme  Court '— December  23,   1919. 
(_  Mich.  — ,  175  N.  W.  580.) 

Railroads  —  relation  to  Director  General. 

1.  The  relations  between  the  railroad  and  the  government,  after  the 
roads  had  been  placed  under  the  control  of  the  Director  General,  were 
either  technically  those  of  landlord  and  tenant  or  analogous  thereto, 

[See  note  on  this  question  beginning  on  page  969.] 

'—  lease  —  liability  for  acts  of  lessee,     a   railroad   company  for  negligently 


2.  A  railroad  company  which  has 
leased  its  property  to  another  is  not 
liable  for  the  negligent  acts  of  such 
other. 

[See  22  R.  G.  L.  1083.] 

Pleading  ^»  aflfarmatiTe  defense  —  ab- 
sence of  negligence^ 

8.  The  defense  in  an  action  against 


setting  lire  to  property  along  its  right 
of  way,  that  it  committed  no  negligent 
acts,  but  the  acts  which  caused  the  in- 
jury were  those  of  the  agents  of  the 
Director  General  of  Railroads,  is  not 
an  affirmative  one. 

Evidence  —  judicial  notice  —  acts  of 
Congress. 

4.  The  courts  of  a  state  take  judicial 
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notice  of  the  acts  of  Congress  and  the 
proclamations  of  the  President. 
[See  16  R.  C.  L.  1064.] 

Aweal  —   substitution   of   Director 
General  for  railroad. 

6.  An  action  against  a  railroad  com* 
pany  to  recover  damages  for  injury  by 
fire  to  property  adjoining  its  right  of 


way  after  the  road  had  gone  into  the 
possession  of  the  Director  General  of 
Railroads  may  be  amended  on  appeal, 
after  the  suggestion  of  the  counsel  for 
the  railroad  company  and  the  Director 
General  that  such  amendment  be  made 
at  the  trial  had  been  refused,  so  as  to 
substitute  the  Director  General  for  the 
railroad  company  as  defendant. 


Erbor  to  the  Circuit  Court  for  Shiawassee  County  to  review  a  judg- 
.ment  in  favor  of  plaintiffs  in  an  action  brought  to  recover  damages  for 
injury  to  their  property  by  fire  alleged  to  have  been  negligently  set  out 
by  defendant.    Affirmed  as  amended. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Harrison  Geer  and  W.  K.     L.  ed.  812,  12  Sup.  Ct.  Rep.  868;  Mc- 


WiUiamSy  for  plaintiff  in  error: 

The  possession  and  control  of  the 
railroads  taken  under  the  acts  of  Con* 
gress  and  by  proclamation  of  the 
President  were  complete  and  for  all 
purposes.  The  authority  so  to  do  arose 
under  the  undivided  character  of  the 
war  power  of  the  United  States. 

Northern  P.  R.  Co.  v.  North  Dakota, 
260  U.  S.  135,  63  L.  ed.  897,  P.U.R. 
1919D,  706,  39  Sup.  Ct.  Rep.  502; 
Rutherford  v.  Union  P.  R.  Co.  254 
Fed.  880. 

Had  the  defendant  leased  its  rail« 
road  to  the  Federal  government,  it 
would  nol^  under  the  law  of  this  state, 
have  been  liable  to  respond  in  dam- 
ages for  the  torts  of  the  lessee. 

Ackerman  v.  Cincinnati,  S.  &  M.  R. 
Co.  143  Mich.  58,  114  Am.  St.  Rep.  640, 
106  N.  W.  558,  8  Ann.  Cas.  118. 

The  word  "carriers,"  as  used  in  the 
act  of  Congress,  means  nothing  more 
or  less  than  the  Director  General. 

Rutherford  v.  Union  P.  R.  Co.  254 
Fed.  880;  United  States  v.  Nixon,  235 
U.  S.  231, 59  L.  ed.  207,  35  Sup.  Ct.  Rep. 
49 ;  Schumacher  v.  Pennsylvania  R.  Co. 
106  Misc.  564.  175  N.  Y.  Supp.  84. 

The  plea  of  the  defendant  was  the 
general  issue,  which,  under  the  prac- 
tice as  previously  existing,  was  cer- 
tainly broad  enough  to  admit  of  the 
defense  proffered. 

Ackerman  v.  Cincinnati,  S.  &  M.  R. 
Co.  143  Mich.  58,  114  Am.  St.  Rep.  640, 
106  N.  W.  558,  8  Ann.  Cas.  118. 

Persons  must,  in  contemplation  of 
law,  have  knowledge  of  the  acts  of 
Congress  and  proclamations  of  the 
President,  and  courts  and  officers 
thereof  will  take  judicial  notice  of  the 
fact  that  defendant  was  taken  over  by 
the  United  States  Railroad  Adminis- 
tration. 

Jenkins  v.  Collard,  145  U.  S.  546,  36 


Morran  Mill.  Co.  v.  C.  H.  Little  Co. 
201  Mich.  301,  167  N.  W,  990. 

Messrs.  Miner  &  Miner  for  defend- 
ants in  error. 

Fellows,  J.,  delivered  the  opinion 
of  the  court : 

By  the  Act  of  August  29,  1916, 
entitled  "An  Act  Making  Appropria- 
tions for  the  Support  of  the  Army 
for  the  Fiscal  Year  Ending  June 
Thirtieth,  Nineteen  Hundred  and 
Seventeen,  and  for  Other  Purposes," 
the  Congress  of  the  United  States, 
among  other  things,  enacted  (39 
Stat,  at  L.  p.  645,  chap.  418,  Comp. 
Stat.  §  1974a,  9  Fed.  Stat.  Anno.  2d 
ed.  p.  1095):  "The  President,  in 
time  of  war,  is  empowered,  through 
the  Secretary  of  War,  to  take  pos- 
session and  assume  control  of  any 
system  or  systems  of  transporta- 
tion, or  any  part  thereof,  and  to 
utilize  the  same,  to  the  exclusion 
as  far  as  may  be  necessary  of  all 
other  traffic  thereon,  for  the  trans- 
fer or  transportation  of  troops,  war 
material  and  equipment,  or  for  such 
other  purposes  connected  with  the 
emergency  as  may  be  needful  or  de- 
sirable." 

On  December  26,  1917,  this  coun- 
try  was  at  war  with  Germany  and 
with  Austria.  On  that  date  the 
President  issued  a  proclamation  (40 
Stat,  at  L.  1734,  Comp.  Stat.  § 
1974a,  note) .  It  is  not  necessary  to 
quote  it  in  full ;  but  in  it  the  Presi- 
dent did  "take  possession  and  as- 
sume control  at  12  o'clock  noon  on 
the  28th  day  of  December,  1917,  of 
each  and  every  system  of  transpor- 
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tation  and  the  appurtenances  there- 
of located  wholly  or  in  part  within 
the  boundaries  of  the  continental 
United  States  and  consisting  of  rail- 
roads, and  owned  or  controlled  sys- 
tems of  coastwise  and  inland  trans- 
portation, engaged  in  general  trans- 
portation, whether  operated  by 
steam  or  by  electric  power.  ..." 

And  by  the  proclamation  the 
President  directed  that  the  posses- 
sion, control,  operation,  and  utiliza- 
tion of  such  transportation  systems 
should  be  exercised  by  and  through 
William  G.  McAdoo,  therein  appoint- 
ed and  designated  as  "Director  Gen- 
eral of  Railroads ;"  and  such  Direc- 
tor General  of  Railroads  was  au- 
thorized to  control  and  operate  such 
systems  through  the  officers  and 
employees  thereof. 

On  March  21,  1918,  the  Congress, 
by  an  act  entitled  "An  Act  to  Pro- 
vide for  the  Operation  of  Transpor- 
tation Systems  While  under  Fed- 
eral Control,  for  the  Just  Compensa- 
tion of  Their  Owners,  and  for  Other 
Purposes"  (40  Stat,  at  L.  461  et  seq., 
chap.  25,  Comp  Stat.  §§  SllBfa- 
311B}p,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  757) ,  after  reciting  that  the  Presi- 
dent had  in  time  of  war  taken 
possession,  use,  control,  and  opera- 
tion of  the  transportation  systems, 
made  quite  comprehensive  provi- 
sions with  reference  to  such  Federal 
control.  So  far  as  important  here, 
the  act  provided  for  the  execution  of 
agreements  for  compensation  to  the 
owners  while  under  Federal  control, 
provided  for  control  and  compensa- 
tion in  the  absence  of  agreements, 
declared  the  money  and  property  de- 
rived from  operating  the  systems  to 
be  the  property  of  the  United 
States,  appropriated  the  sum  of 
$600,000,000  for  a  revolving  fund 
for  the  purpose  of  paying  the  ex- 
penses of  Federal  control.  Among 
the  provisions  in  S  10  of  the  act  (§ 
3116|j)  is  the  following:  "Actions 
at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  car- 
riers and  judgments  rendered  as 
now  provided  by  law ;  and  in  any  ac- 
tion at  law  or  suit  in  equity  against 
the  carrier,  no  defense  shall  be  made 


thereto  upon  the  ground  that  the 
carrier  is  an  instrumentality  or 
agency  of  the  Federal  government. 
.  .  .  But  no  process,  mesne  or 
final,  shall  be  levied  against  any 
property  under  such  Federal  con- 
trol." 

Considering  the  Federal  control 
over  the  transportation  systems  of 
the  country,  the  Supreme  Court  of 
the  United  States,  speaking  through 
the  Chief  Justice  in  the  case  of 
Northern  P.  R,  Co.  v.  North  Dakota^ 
250  U.  S.  135,  63  L.  ed.  897,  P.U.R. 
1919D,  705,  39  Sup.  Ct.  Rep.  502, 
said:  ''No  elaboration  could  make 
clearer  than  do  the  Act  of  Congress 
of  1916,  the  proclamation  of  the 
President  exerting  the  powers  giv- 
en, and  the  Act  of  1918,  dealing  with 
the  situation  created  by  the  exercise 
of  such  authority,  that  no  divided 
but  a  complete  possession  and  con- 
trol were  given  the  United  States 
for  all  purposes  as  to  the  railroads 
in  question.  But  if  it  be  conceded 
that,  despite  the  absolute  clarity  of 
the  provisions  concerning  the  con- 
trol given  the  United  States,  and  the 
all-embracing  scope  of  that  control, 
there  is  room  for  some  doubt,  the 
consideration  of  the  general  context 
completely  dispels  hesitancy.  How 
can  any  other  conclusion  be  reached 
if  consideration  be  given  the  com- 
prehensive provisions  concerning 
the  administration  by  the  United 
States  of  the  property  which  it  was 
authorized  to  take,  the  financial  ob- 
ligations under  which  it  came,  and 
all  the  other  duties  and  exactions 
which  the  act  imposed,  contemplat- 
ing one  control,  one  administration, 
one  power  for  the  accomplishment 
of  the  one  purpose,  the  complete 
possession  by  governmental  author- 
ity to  replace  for  the  period  provided 
the  private  ownership  theretofore 
existing?'* 

On  October  28,  1918,  the  then  Di- 
rector General  of  Railroads  promul- 
gated what  is  known  as  ''General 
Order  No.  50."  In  it  we  find  the  fol- 
lowing : 

"It  is  therefore  ordered,  that 
actions  at  law,  suits  in  equity,  and 
proceedings  in  admiralty  hereafter 
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brought  in  any  court,  based  on  con* 
tracts  binding  upon  the  Director 
General  of  Railroads^  claim  for  death 
or  injury  to  person,  or  for  loss  and 
damage  to  property  arising  since 
December  81,  1917,  and  growing 
out  of  the  possession,  use,  control 
or  operation  of  any  railroad  or  sys^ 
tem  of  transportation  by  the  Di« 
rector  General  of  Railroads,  which 
action,  suit,  or  proceeding,  but  for 
Federal  control,  might  have  been 
brought  against  the  carrier  com- 
pany, shall  be  brought  against  Wil- 
liam 6.  McAdoo,  Director  General  of 
Railroads,  and  not  otherwise.    .    .    • 

'The  pleadings  in  all  such  actions 
at  law,  suits  in  equity,  or  proceed- 
ings in  admiralty,  now  pending 
against  any  carrier  company  for  a 
cause  of  action  arising  since  De- 
cember 31, 1917,  based  upon  a  cause 
of  action  arising  from  or  out  of  the 
operation  of  any  railroad  or  other 
carrier,  may  on  application  be 
amended  by  substituting  the  Direc- 
tor General  of  Railroads  for  the  car- 
rier company  as  party  defendant  and 
dismissing  the  company  therefrom." 

The  plaintiffs  own  land  adjoining 
the  right  of  way  of  the  Detroit, 
Grand  Haven,  &  Milwaukee  Rail- 
way Company.  Upon  this  land  they 
had  a  considerable  number  of  fruit 
trees.  On  March  22, 1918,  and  while 
said  railroad  property  was  under 
Federal  control,  sparks  from  a  pass- 
ing locomotive  set  fire  to  the  grass 
either  on  the  right  of  way  or  on 
plaintiffs'  land.  The  fire  spread, 
killing  a  large  number  of  fruit 
trees  and  damaging  others.  On 
June  1st,  this  action  was  com- 
menced by  declaration  against  the 
railway  company  to  recover  for  such 
damages.  To  the  declaration  the  de- 
fendant pleaded  the  general  issue. 
At  the  opening  of  the  trial  counsel 
for  the  defendant  offered  that  the 
proceedings  might  be  amended  by 
making  the  Director  General  of 
BaUroads  defendant,  stating  that  he 
would  not  ask  for  a  continuance  if 
the  amendment  was  made,  but  did 
object  to  proceeding  further  against 
the  railway  company,  and  insisted 
that    the    wrong    defendant    was 


named.  By  appropriate  motions  and 
requests  the  objection  to  a  recov- 
ery against  the  railway  company 
was  properly  raised.  Considering 
the  act  itself,  what  is  disclosed  by 
this  record,  and  what  occurred  at 
the  argument,  it  substantially  ap- 
pears that  the  attorney  who  tried 
the  case  was  the  attorney  for  both 
the  railway  company  and  the  Di- 
rector General  of  Railroads.  No 
claim  is  made  that  the  service  of 
the  declaration  was  defective,  or 
that  it  was  not  made  on  the  proper 
agent  of  the  Director  General  of 
Railroads.  The  objections  made 
were  overruled,  and  the  case  pro- 
ceeded as  instituted,  resulting  in  a 
verdict  and  judgment  against  the 
railway  company. 

The  arguments  revolve  around 
the  construction  and  validity  of  the 
act  of  Congress.  On  the  part  of 
the  plaintiff,  it  is  urged  that  the 
term  "such  carriers,"  found  in  §  10 
of  the  Act  of  March  21,  1918,  has 
reference  to  the  corporation  own- 
ing the  railroad,  while  defendant's 
counsel  insists  that  it  has  refer- 
ence to  the  Director  General  of 
Railroads.  The  statute  has  been 
considered  by  several  courts,  and  a 
comparison  of  the  decisions  and  the 
various  constructions  urged  as  the 
proper  one  are  of  interest.  Among 
the  cases  are  Johnson  v.  McAdoo, 
(D.  C.)  257  Fed.  757 ;  Jensen  v.  Le- 
high Valley  R.  Co.  (D.  C.)  255  Fed. 
795;  Postal  Teleg.  &  Cable  Co.  v. 
Call,  —  C.  C.  A.  — ,  255  Fed.  850 ; 
Bryant  v.  Pullman  Co.  188  App.  Div. 
311,  177  N.  Y.  Supp.  488;  McGregor 
V.  Great  Northern  R.  Co.  —  N.  D. 
— ,  4  A.L.R.  1635,  172  N.  W.  841; 
Lavalle  v.  Northern  P.  R.  Co.  — 
Minn.  — ,  4  A.L.R.  1659,  172  N.  W. 
918 ;  Gowan  v.  McAdoo,  —  Minn.  — , 
173  N.  W.  440 ;  Rutherford  v.  Union 
P.  R.  Co.  (D.  C.)  254  Fed.  880; 
Schumacher  v.  Pennsylvania  R.  Co. 
106  Misc.  564,  175  N.  Y.  Supp.  84; 
Hatcher  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (D.  C.)  268  Fed.  952 ;  Mardis  v. 
Hines  (D.  C.)  258  Fed.  945 ;  Castle 
V.  Southern  R.  Co.  —  S.  C.  —  ante, 
969,  99  S.  E.  846;  Vaughn  v. 
State,  —  Ala.  App.  — ,  81  So.  417 ; 
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Haubert  v.  Baltimore  &  0.  R.  Co. 
(D.  C.)  259  Fed.  361.  Other  con- 
structions than  those  suggested  by 
counsel  in  the  instant  case  have  been 
suggested  or  may  be  indulged  in. 
It  is  possible  that  Congress  thought 
to  preserve  to  persons  having  causes 
of  action  antedating  government 
control  the  right  to  proceed  against 
the  corporation  during  government 
control,  or  to  expressly  preserve  the 
right  to  proceed  against  the  corpora- 
tion for  its  own  acts  which  occurred 
or  accrued  during  government  con- 
trol, and  at  the  same  time  preserve 
the  railroad  property  from  seizure 
or  process.  But  in  the  disposition 
we  propose  to  make  of  the  case  we 
find  it  unnecessary  to  devote  time  or 
space  to  a  consideration  or  discus- 
sion of  the  legislative  intent. 

Whatever  the  holding  elsewhere^ 
it  is  the  settled  law  of  this  juris- 
diction   that    a    railroad    company 

which  has  leased  its 
property  to  another 
is  not  liable  for  the 
negligent  acts  of 
such  other ;  that  the  recovery  should 
be  had  against  the  company  by 
whose  negligent  acts  the  damage 
was  done.  Ackerman  v.  Cincinnati, 
S.  &  M.  R.  Co.  143  Mich.  58, 114  Am. 
St.  Rep.  640,  106  N.  W.  558,  8  Ann. 
Cas.  118.  While  this  record  does 
not  disclose  whether  or  not  a  lease 
was  entered  into  between  the  com- 
pany and  the  government,  it  is  un- 
important so  far  as  the  rights  of  the 
parties  to  this  litigation  are  con- 
cerned. By  the  act  of  Congress 
compensation  was  to  be  paid  by  the 
government  to  the  railroad  com- 
pany, whether  a  lease  was  executed 
or  not. 
The  relations  were  either  tech- 
nically those  of  les- 

— relation  to  j      j 

Director  sor    aud    Icssec    or 

Generiii.  analogous  thereto. 

The  defense  of  the  railroad  com- 
pany that  it  had  committed  no  neg- 
ligent act  resulting 

Sn™a'if7e  ^    damage   to   the 

defeniie-  plaintiff,    that    any 

■eviurenee.  negligent  acts  prov- 

en were  the  negli- 
gent  acts   of    the   agents    of   the 


Director  General  of  Kaiiroads,  was 
not  an  affirmative  defense  under  §  2 
of  circuit  court  rule  23,  nor  would 
such  defense  be  likely  to  take  the 
plaintiff  by  surprise.  The  courts  of 
this  state  take  judicial  notice  of  the 
acts  of  Congress  (McMorran  MiH 
Co.  V.  C.  H.  Little  Co.  201  Mich.  301, 
167  N.  W.  990)  and  of  the  proclama- 
tions  of  the  President  (Jenkins  v. 
Collard,  145  U.  S.  546,  36  L.  ed.  812, 
12Sup.  Ct.  Rep.  868). 

But  the  Director  General  of  Rail- 
roads by  General  Order  No.  50  has 
ordered  that  ''actions  at  law    •    .    « 
for  loss   and  dam- 
age to  property  aris-  Bvidence^ 
ing  since  December  ieti'^iV  "****" 

31,     1917,        .        .        .    Coit^rew. 

shall  be  brought 
against  William  G.  McAdoo,  Di- 
rector General  of  Railroads,  and  not 
otherwise,"  and  by  the  same  order 
has  given  liis  consent  to  amendments 
substituting  the  Director  General 
for  the  company  and  dismissing  the 
railroad  company  from  the  action. 
We  do  not  determine  the  validity  or 
the  propriety  of  an  administrative 
order  directing  the  method  of  proce- 
dure in  the  courts  of  the  various 
states.  What  we  do  determine  is 
that  the  Director  General  of  Rail- 
roads cannot  be  heard  to  complain  if 
this  court,  under  the  broad  power 
conferred  upon  it  by  the  Statute  of 
Amendments,  per- 
mits   such    amend-  l^rfif,?;-^^.  ^, 

ment  here.  It  is  g^^^^J'Yf 
not  pointed  out  that  wuSirom^m?^ 
any  defense  was  or 
is  available  to  the  Director  General 
of  Railroads  upon  the  merits  that 
was  not  permitted  in  the  trial  court. 
Indeed,  there  appears  to  have  been 
no  defense  made  on  the  question  of 
negligence;  that  the  locomotive  set 
the  fire  resulting  in  the  destruction 
of  some  of  plaintiffs*  fruit  trees  ap- 
pears not  to  have  been  disputed; 
the  amount  of  such  damage  was  in 
dispute.  The  case  was  tried  by  the 
attorney  for  the  Director  General  of 
Railroads.  When  the  trial  began  he 
suggested  that  the  amendment  be 
then  made  as  provided  by  General 
Order  No.  50,  and  stated  that  it 
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might  be  made  without  a  continu- 
ance. Section  12,478,  Comp.  Laws 
1915,  provides :  'The  court  in  which 
any  action  or  proceeding  shall  be 
pending,  shall  have  power  to  amend 
any  process,  pleading  or  proceeding 
in  such  action  or  proceeding,  either 
in  form  or  substance,  for  the  fur- 
therance of  justice,  on  such  terms 
as  shall  be  just,  at  any  time  before 
judgment  or  decree  rendered  there- 
in.   The  court  at  every  stage  of  the 


action  or  proceeding  shall  disregard 
any  error  or  defect  in  the  proceed- 
ings, which  do  not  affect  the  sub- 
stantial rights  of  the  parties/' 

An  order  will  be  here  entered,  sub- 
stituting the  Director  General  of 
Railroads  for  the  railway  company 
dismissing  the  case  as  to  the  railway 
company.  Upon  the  entry  of  such 
order  the  judgment  will  be  affirmed. 
The  railway  company  will  recover 
its  costs  to  be, taxed. 


ANNOTATION. 
Federal  control  of  public  iitilitiec. 


L  Introductory,  969. 
II.  Validity  of  measures  for   Federal 
control: 

a.  Acta  of  Congress,  969. 

b.  Joint  Resolution  of  Congressi 

971. 
c  Presidential    proclamation    of 

July  22,  1918,  971. 
d.  Orders  of  Director  General  of 
Railroads: 

1.  Orders  Nos.  18  and  18a, 
971. 

2.  Order  No.  26,  972. 
S.  Order  No.  60,  973^ 

J»  Introductory, 

In  the  present  annotation  it  is  pro* 
posed  to  review  the  recent  cases  deal- 
ing with  the  Federal  control  of  public 
utilities,  including:  a  discussion  of  the 
validity,  construction,  and  effect  of 
the  acts  of  Congress,  proclamations  of 
the  President,  and  orders  of  the  Direc- 
tor General  relating  to  that  control,  in 
80  far  as  they  have  been  considered 
in  these  cases.  The  earlier  cases  are 
collected  in  the  annotation  in  4  A.L.R. 
beginning  at  page  1680. 

Urn  validity  of  mefimtrea  for  Federal 

control, 

a.  AeU  of  Congrena. 

The  only  provision  of  the  Act  of 
March  21,  1918,  whose  validity  has 
been  discussed  in  recent  cases  is  the 
clause  of  §  10,  authorizing  suits 
against  carriers  under  Federal  con- 
trol. In  Missouri  P.  R.  Co.  v.  Ault 
(1919)  —  Ark.  — ,  216  S.  W.  8,  the 
court,  in  sustaining  that  provision, 
"It  may  be  contended  that  the 


III.  Extent  of  Federal  control,  978. 

IV.  Right    of    action    against    public 

utility,  983. 
V.  Jurisdiction  of  action  by  or  against 

public  utility,  987. 
VI.  Service  of  process,  987. 
VII.  Removal  of  cause  to  Federal  court, 

988. 
VIII.  Execution  of  process  against  public 
utility,  988. 
IX.  New  construction  of  §  11  of  Act  of 

March  21,  1918,  989. 
X.  Effect  of  return  of  railroads  to  their 
owners,  990. 

statute  in  question  is  unconstitutional 
because,  if  the  claim  is  reduced  to  a 
judgment  and  enforced  against  the 
property  of  the  corporation,  it  would 
amount  to  a  taking  of  private  property 
without  due  process  of  law,  from  the 
corporation,  to  pay  a  liability  incurred 
by  the  act  of  the  Federal  authorities 
operating  the  road.  We  do  not  under- 
stand that  such  would  be  the  effect 
of  the  acjt.  Inununity  from  loss,  as 
well  as  assurance  of  a  reasonable  re- 
turn upon  the  investment,  was  guar- 
anteed the  railroad  corporations  by  the 
government.  Act  March  21,  1918, 
chap.  25,  40  Stat,  at  L.  451,  Comp.  Stat. 
§  3ll5Ja,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  757.  Under  such  a  guaranty,  the 
enforcement  of  judgments  against  the 
property  of  the  railroad  corporations 
during  the  control  by  Federal  authori- 
ties could  not  have  the  effect  of  con- 
fiscating their  property.  Immunity 
from  loss  and  assurance  of  gain  are 
a  complete  answer  to  any  contention 
that  the  enforcement  of  such  judgment 
would  be  the  taking  of  private  prop- 
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erty  without  due  process  of  law,  or  the 
taking  of  private  property  for  public 
purposes  without  just  compensation. 
We  think  the  act  constitutional.'' 

In  Fitzhugh  v.  Grand  Trunk  R.  Co. 
(1920)  —  N,  H.  — ,  109  Atl.  562,  an 
action  in  which  the  plaintiffs  attempt- 
ed to  summon  the  Director  as  trustee, 
it  was  held  that  §  10  of  the  Federal 
Control  Act  did  not  authorize  an  ac- 
tion against  the  Director  General,  but 
the  only  authority  for  suing  him  was 
to  be  found  in  General  Order  No.  50. 

Other  recent  decisions  apparently 
proceed  on  the  theory  that  the  provi- 
sion in  question  is  invalid  because  im- 
posing a  liability  for  acts  in  which  the 
carrier  is  not  a  free  agent.  See  Hatch- 
er   v.   Atchison,    T.   &   S.    F.    R.   Co. 

(1919)  258  Fed.  952,  and  Haubert  v. 
Baltimore  &  O.  R.  Co.  (1919)  259  Fed. 
361,  stated  at  length  infra,  II.  d,  3;  and 
see  generally  the  cases  discussed  in 
that  subdivision. 

The  case  of  Schumacher  v.  Penn- 
sylvania R.  Co.  (1919)  106  Misc.  564, 
175  N.  Y.  Supp.  84  (set  out  in  full  in 
the  original  annotation),  was  followed 
in    McGrath   v.   Northern   P.   R.   Co. 

(1920)  —  N.  D.  — ,  177  N,  W.  383.  In 
that  case  action  was  instituted  and 
prosecuted  Against  the  railroad  com- 
pany alone,  and  no  motion  or  proceed- 
ings were  had,  either  by  the  plaintiff 
or  defendant,  to  substitute  the  Direc- 
tor General  as  party  defendant  under 
his  General  Order  No.  50.  Judgment 
was  rendered  against  the  railroad 
company  in  the  lowest  court,  but  on 
appeal  this  judgment  was  reversed, 
and  the  case  dismissed.  The  court 
said:  "The  verdict  is  well  sustained 
by  the  evidence  except  on  one  point, 
which  is  that  the  defendant  had  noth- 
ing to  do  with  the  conversion.  It  did 
not  operate  or  control  its  railway  at 
the  time  of  the  conversion.  The  road 
was  then  operated  by  the  United 
States  government,  and  not  by  the 
Northern  Pacific  Railway  Company. 
That  point,  like  Aaron's  rod,  swallows 
up  all  the  other  points.  Pursuant  to 
the  act  of  Congress  and  the  order  of 
the  President,  in  November,  1918,  and 
during  all  that  year,  under  a  Director 
General,  all  the  railroads  of  the  coun- 
try were  controlled  and  operated  by 


the  government.  It  matters  not 
whether  the  government  control  was 
rightful  or  wrongful,  the  facts  are  that 
it  did  have  the  actual  control,  and  the 
Northern  Pacific  Railway  Company 
had  no  control  over  its  road,  and  noth- 
ing to  do  with  its  operation.  It  did 
not  receive  the  cattle  from  the  plain- 
tiff or  from  any  other  person.  It  did 
not  carry  away  or  convert  the  cattle. 
It  did  the  plaintiff  no  wrong.  But  the 
contention  is  that  uniler  an  act  of  Con- 
gress the  road  became  liable  for  the 
wrongs  of  the  government  and  the  Di- 
rector General.  Section  10  of  the  Fed- 
eral Control  Act  (Comp.  Stat.  §  31151  j. 
Fed.  Stat.  Anno.  Supp.  1918,  p.  762)  is 
as  follows:  *That  carriers  while  under 
Federal  control  shall  be  subject  to  all 
laws  and  liabilities  as  common  car- 
riers,  whether  arising  under  state  or 
Federal  laws  or  at  common  law,  ex- 
cept in  so  far  as  may  be  inconsistent 
with  the  provisions  of  this  act  or  any 
other  act  applicable  to  such  Federal 
control  or  with  any  order  of  the  Presi- 
dent. Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such 
carriers  and  judgments  rendered  as 
now  provided  by  law;  and  in  any  ac- 
tion at  law  or  suit  in  equity  against 
the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  car- 
rier is  an  instrumentality  or  agency 
of  the  Federal  government.*  Now,  if 
the  purpose  of  that  section  was  to 
make  the  railway  company  liable  for 
the  wrongs  or  contract  of  the  govern- 
ment in  the  control  and  operation  of 
the  railway,  then  the  effect  would  be 
to  deprive  the  company  of  its  property 
without  due  process  of  law,  and  to 
take  the  property  for  public  purposes 
without  compensation,  and  of  course 
that  is  contrary  to  the  plain  words  of 
the  Constitution,'*  Referring  to  the 
Schumacher  Case,  the  court  said: 
"That  is  a  well-considered  case,  and 
the  reasoning  of  the  court  is  entirely 
satisfactory,  if  not  conclusive.  We 
have  not  come  to  the  pass  when  the 
government  can  make  a  corporation 
or  an  individual  liable  for  the  gov- 
ernment's own  wrongs  or  its  own 
contracts.  The  decision  concludes 
that  the  Federal  Control  Act  of  March, 
1918,  so  far  as  it  authorizes  judgment 
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against  carrier  corporations  for  the 
defaults  or  liabilities  of  the  govern- 
ment, violates  the  Federal  Constitu* 
tion,  providing  against  the  taking  of 
private  property  withojut  due  process 
of  law." 

b.  Joint  Jtesoluiion  of  Congress. 

'  In  State  ex  rel.  Smith  v.  Burleson 
(1919)  —  Ala,  — ,  P.U.R.1919F,  1,  82 
So.  458,  in  a  per  curiam  opinion,  the 
case  of  Dakota  Cent.  Teleph.  Co.  v. 
South  Dakota  (1919)  250  U.  S.  163,  63 
L.  ed.  910,  4  A.L.R.  1623,  P.U.R.1919D, 
717,  36  Sup.  Ct.  Rep.  507,  was  cited 
and  followed.  In  a  separate  opinion, 
Anderson,  Ch.  J.,  expressing  his  in- 
dividual views,  said:  "While  this 
case  is  decided  upon  the  authority 
cited,  and  which  is  conclusive  upon 
this  court,  and  an  opinion  by  this  court 
or  any  member  thereof  would  be  su- 
perfluous under  ordinary  circum- 
stances, yet  I  feel  impelled,  under 
existing  conditions,  to  give  expression 
to  my  individual  views,  upon  the  ques- 
tions involved  in  this  appeal,  and 
which  are  set  forth  in  an  opinion  here- 
tofore prepared  by  me  upon  an  inter- 
locutory order  prior  to  the  decisioi\ 
of  this  question  by  our  highest  court. 
A  comparison  of  this  opinion  with  the 
one  in  the  North  Dakota  case,  supra, 
will  disclose  the  same  general  result 
and  the  identical  treatment  of  the 
questions  respectively  discussed,  ex- 
cept as  to  the  right  or  authority  under 
which  these  lines  were  taken  over  by 
the  government.  My  opinion  in  effect 
concedes  that  they  could  have  been 
taken  over  under  the  war  emergency 
powers,  but  preferred  justifying  the 
same  under  the  postal  authority  re- 
served to  Congress  by  the  Constitution. 
Our  highest  court  did  not  hold  that 
they  could  not  have  been  so  taken 
over,  but  preferred  justifying  the  reso- 
lutions taking  over  the  railroads  and 
wires  as  a  war  emergency  measure, 
and  which  was  no  doubt  the  most  prac- 
tical treatment  of  the  question,  as  the 
railroad  and  wire  cases  were  treated 
as  companion  cases,  the  railroad  case 
being  first  decided,  and  as  to  which  the 
postal  clause  of  the  Constitution  did 
not  apply,  and  the  resolution  with  ref- 
erence to  railroads  was  not  involved  in 
my  opinion." 


So,  in  State  v.  Tri-State  Teleph.  & 
Teleg.  Co.  (1919)  —  Minn.  — ,  173  N. 
W.  866,  wherein  the  state  sought  to  en- 
join two  telephone  companies  from 
putting  into  effect  the  intrastate  tele- 
phone rates  flxed  by  the  Postmaster 
General,  a  temporary  injunction  was 
granted,  but  on  appeal  the  orders  were 
reversed  on  authority  of  Dakota  Cent. 
Teleph.  Co.  v.  South  Dakota  (U.  S.) 
supra,  the  court  saying:  The  holding 
of  the  Supreme  Court  deflnitely  deter- 
mines that  the  Postmaster  General  act- 
ed under  authority  properly  delegated 
to  him  by  the  President  by  virtue  of 
the  joint  resolution;  that  the  specific 
exception  in  the  joint  resolution  of 
lawful  police  regulations  did  not  pro- 
hibit the  flxing  of  intrastate  rates,  the 
exercise  of  the  police  power  in  a  nar- 
rower sense  being  intended;  and  that 
the  Postmaster  General,  in  his  exer- 
cise, through  the  President,  of  the 
control  of  the  telephone  systems,  could 
fix  intrastate  rates." 

c.  I'reiHilential  proclamation  of  July  22 f 

1018. 

In  State  ex  rel.  Smith  v.  Burleson 
(1919)  —  Ala.  — ,  P.U.R.1919F,  82  So. 
458,  the  court  afiirmed  a  decree  of  the 
lower  court  dismissing  a  bill  by  the 
state  seeking  to  enjoin  the  Postmaster 
General  from  increasing  the  rates  on 
intrastate  business,  citing  in  support 
of  its  ruling  the  case  of  Dakota  Cent. 
Teleph.  Co.  v.  South  Dakota  (1919) 
250  U.  S.  163,  63  L.  ed.  910,  4  A.L.R. 
1623,  P.U.R.1919D,  717,  36  Sup.  Ct. 
Rep.  507,  which  held  the  proclamation 
of  July  22,  1918,  and  the  order  affect- 
ing rates  pursuant  thereto,  to  be  with- 
in the  power  granted  by  the  joint  reso- 
lution .of  Congress. 

d.  Orders  of  Dirertor  Getwrat  of  if«/I- 

t*oad«. 

J,  Orders  Xos.  IS  and  18a, 

The  validity  of  General  Orders  Nos. 
18  and  18a,  fully  set  out  in  the  original 
annotation,  was  sustained,  in  Johnson 
v.  McAdoo  (1919)  257  Fed.  757,  the 
court  saying  in  this  connection:  "I 
think  it  competent  for  the  Director 
General  to  stipulate  in  what  jurisdic- 
tions he  might  be  sued,  but  his  author- 
ity to  make  rules  and  regulations 
would  not  authorize  the  setting  aside 
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of  the  plain  provisions  of  the  statute 
as  to  the  companies." 

So,  in  Russ  v.  New  York  C.  R.  Co. 
(1919)  190  App.  Div.  37,  179  N.  Y. 
Supp.  310,  the  validity  of  the  order  of 
April  18,  1918  (No.  18a)  was  sus- 
tained, the  court  saying:  "Director 
General  Hines  declared  by  general  or- 
der, bearing  date  April  18,  1918,  'that 
all  suits  against  carriers  while  under 
Federal  control  must  be  brought  in  the 
county  or  district  where  the  plaintiff 
resided  at  the  time  of  the  accrual  of 
the  cause  of  action,  or  in  the  county  or 
district  where  the  cause  of  action 
arose.'  The  courts  will  recognize  the 
policy  of  the  government  to  interfere 
as  little  as  possible  with  the  conven- 
ience of  parties  and  witnesses  in  suits 
brought  against  railroads  while  under 
government  control.  This  order  re- 
quired the  action  to  be  brought  in 
Montgomery  county.  Not  only  that, 
but  the  plaintiff  resided  in  Montgom- 
ery county.  The  accident  took  place 
there.  All  the  witnesses  resided  there. 
The  expense  of  getting  the  witnesses 
to  Albany  county  and  maintaining 
them  there  will  be  much  greater  than 
in  Montgomery  county.  The  plaintiff's 
attorney,  in  violation  of  the  order, 
brought  the  action  in  Albany  county, 
and  seeks  to  maintain  it  there  solely 
upon  the  ground  of  laches  in  asking 
that  it  be  changed  to  the  proper  coun- 
ty. The  laches  are  not  sufficient  to 
defeat  the  motion.  Compelling  the 
plaintiff  to  go  to  trial  on  October  13th 
in  cases  of  such  importance,  and  with- 
out more  time  of  defendants'  attorneys 
for  preparation,  strikes  us  as  an  unwise 
exercise  of  discretion.  The  motion 
should  be  granted  without  conditions, 
and  the  plaintiffs  allowed  to  try  the 
case  where  the  cause  of  action  arose." 

But  in  Haubert  v.  Baltimore  &  O.  R. 
Co.  (1919)  269  Fed.  361,  it  was  held 
that  the  second  sentence  of  §  10  of  the 
Federal  Control  Act  of  March  21, 1918, 
permitting  actions  at  law  or  suits  in 
equity  to  be  brought  and  judgments 
rendered,  "as  is  now  provided  by  law," 
could  not  be  modified  or  limited  by  or- 
ders of  the  Director  General,  as  was 
attempted  by  General  Orders  18,  18a, 
and  26. 


2,  Order  No,  26. 

General  Order  No.  26  was  disregard- 
ed by  the  court  in  £1  Paso  &  S.  W.  R. 
Co.  V.  Havens  (1919)  —  Tex.  Civ. 
App.  — ,  216  S.  W.  444,  following  the 
ruling  made  in  El  Paso  &  S.  W.  R.  Co. 
V.  Lovick  (1919)  —  Tex.  Civ.  App.  — , 
210  S.  W.  283,  wherein  the  court  re- 
fused to  continue  the  case  during  the 
Federal  control  of  the  railroad  com- 
pany, on  the  ground  that  General  Or- 
der No.  26  could  not  deprive  the  courts 
of  Texas  of  jurisdiction  to  try  causes 
of  action  pending  at  the  date  of  the 
issuance  of  the  order,  where  the  cause 
of  action  arose  in  another  state. 

So,  in  Illinois  C.  R.  Co.  v.  Ryan 
(1919)  —  Tex.  Civ.  App.  — ,  214  S.  W. 
642,  an  action  instituted  in  Texas  to 
recover  damages  from  a  railroad  com- 
pany for  personal  injuries  received  in 
Illinois,  application  was  made  for  a 
postponement  of  the  trial  during  the 
period  of  Federal  control  in  accord- 
ance with  General  Order  No.  26.  This 
application  was  refused  by  the  trial 
court,  and  on  appeal  it  was  held  that 
the  granting  or  refusal  of  the  continu- 
ance was  within  the  discretion  of  the 
trial  court.  The  court  said:  'We 
have  examined  the  orders  issued  by 
the  Director  General,  and  there  is 
nothing  there  to  indicate  he  contem- 
plated or  intended  to  interfere  with 
the  jurisdiction  and  orderly  procedure 
of  courts  of  competent  jurisdiction  or 
the  rights  of  litigants  to  have  their 
day  in  court.  Of  course  no  judgment 
may  be  executed  against  or  the  pos- 
session of  the  government  in  any  man- 
ner be  disturbed.  This  is  true  in  every 
case  where  property  is  in  custodia 
legis.  This  suit  was  instituted  prior 
to  the  possession  and  control  by  the 
government  of  the  railroads,  through 
the  Director  General  of  the  United 
States,  to  which  he  has  not  become  or 
been  made  a  party.  It  therefore  in 
no  manner  disturbs  him  or  requires 
him  to  take  notice  thereof  or  concern 
himself  with  respect  thereto  in  any 
manner  whatever,  unless  an  effort 
should  be  made  to  disturb  the  posses- 
sion. But  we  fail  to  see  how  the  court 
in  this  issue  did  anything  contrary  to 
the  wishes  and  directions  of  the  Di- 
rector General.     It  could  not  at  that 
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time,  by  forcing  the  trial,  cause  serious 
interference  with  the  physical  opera- 
tion of  railroads  under  the  control  of 
the  government." 

The  same  view  was  taken  in  Haubert 
▼.  Baltimore  &  O.  R.  Go.  (1919)  269 
Fed*  361,  the  court  holding  that  Order 
No.  26  merely  appealed  to  the  discre* 
tion  of  the  trial  judge  as  to  whether 
an  action  should  be  stayed  or  con- 
tinued* 

3.  Order  No,  50. 

The  recent  cases  are  in  conflict  as 
to  the  validity  of  General  Order  No.  50 
of  the  Director  General,  which  is  fully 
set  out  in  the  original  annotation. 

In  Nash  v.  Southern  P.  Co.  (1919) 
260  Fed.  280,  a  motion  was  made  by  the 
Director  General  of  Railroads,  joined 
in  by  the  defendant,  that  he  be  sub- 
stituted as  defendant  and  that  the  ac- 
tion be  dismissed  as  to  the  railroad 
company,  the  motion  referring  to  Gen- 
eral Order  No.  50  and  proceeding  on 
the  theory  that  the  substitution  sought 
was  warranted  by  the  terms  of  that 
order.  The  court,  in  granting  the  mo- 
tion, expressly  held  that  General  Or- 
der No.  50  was  within  the  power  of  the 
Director  General  as  the  representa- 
tive of  the  President,  and  was  within 
the  authority  conferred  on  the  Presi- 
dent by  the  Act  of  March  21,  1918,  and 
did  not  contravene  in  any  respect  the 
provisions  of  §  10  of  the  Act  of  March 
21, 1918. 

The  validity  of  General  Order  No.  50 
was  likewise  sustained  in  Mardis  v. 
Hines  (1919)  258  Fed  945,  wherein  it 
was  said:  "On  October  28,  1918,  by 
General  Order  No.  50,  the  Director 
General  ordered  'that  actions  at  law, 
suits  in  equity,  and  proceedings  in  ad- 
miralty hereafter  brought  in  any 
court,  based  on  contract  binding  on 
the  Director  General  of  Railroads, 
claim  for  death  or  injury  to  persons, 
or  for  loss  and  damage  to  property 
arising  since  December  81,  1917,  and 
growing  out  of  the  possession,  use, 
control,  or  operation  of  any  railroad 
or  system  of  transportation  by  the  Di- 
rector General  of  Railroads,  which  ac- 
tion, suit,  or  proceeding,  but  for  Fed- 
eral control,  might  have  been  brought 
against  the  carrier  company,  shall  be 
brought  against  William  G.  McAdoo, 


Director  General  of  Railroads,  and  not 
otherwise.'  In  this  case  it  is  alleged 
that  the  injury  was  sustained  on  the 
26th  of  January,  1918.  That  was  after 
the  Director  General  assumed  control. 
This  suit  was  brought  in  the  Johnson 
county  circuit  court  on  January  21, 
1919.  This  was  after  the  date  of  Gen- 
eral Order  No. .  50.  The  order  of  the 
Director  General  does  not  contravene 
the  acts  of  Congress.  It  is  authorized 
by  the  proclamation  of  the  President,^ 
and  directs  a  procedure  that  is  in 
strict  accordance  with  the  actual 
facts  and  the  rules  of  legal  liability.'' 
So,  Hatcher  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1919)  258  Fed.  952,  the  rail- 
road company  moved  to  substitute  the 
Director  General  of  Railroads  in  its 
stead,  in  accordance  with  General 
Orders  Nos.  50  and  50a.  The  plaintiff 
resisted  the  motion,  basing  its  argu- 
ment on  §  10  of  the  Act  of  March  21, 
1918.  It  was  held  that  in  view  of  the 
Act  of  August  29,  1916,  and  the  other 
provisions  of  the  Act  of  March 
21,  1918,  liability  could  not  be 
imposed  on  the  railroad  company  by* 
§  10  of  Act  of  March  21  1918.  The 
court,  referring  to  the  case  of  Vaughn 
V.  State  (1919)  —  Ala.  App.  — ,  81  So. 
417,  said:  **That  court,  however,  ap- 
pears to  have  taken  the  view  that  the 
congressional  acts  only  atithorized  a 
superintending  control  and  manage- 
ment by  the  government  of  the  com- 
panies and  their  roads,  and  expressly 
said  that  there  was  no  evidence  in  the 
case  before  them,  showing  that  the 
companies  had  been  excluded  'from  the 
exercise  of  their  functions  in  the  oper- 
ation of  their  respective  systems,' 
which  is  not  in  accord  either  with  the 
construction  of  the  acts  given  in  the 
North  Dakota  case  nor  with  the  actual 
facts,  now  of  common  knowledge. 
Certainly  there  is  no  power  in  Con- 
gress to  make  A  liable  and  suable  for 
the  acts  of  B.  Fundamental  principles 
of  justice  cannot  be  overturned  by  leg- 
islative fiat,  to  say  nothing  of  consti- 
tutional guaranties.  Nonliability  of 
the  company  was  sustained  at  nisi 
prius  in  Schumacher  v.  Pennsylvania 
R.  Co.  (1919)  106  Misc.  564,  176  N.  Y. 
Supp.  84.  The  construction  of  the  act 
there  given  is  in  accord  with  that  in 
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the  Dakota  case,  and  the  reasoning  on 
which  the  conclusion  was  reached  ap- 
pears to  me  sound.  However,  plain- 
tiffs have  a  right  to  prosecute  their 
case  to  final  judgment  against  the 
railroad  company,  and  in  a  sense  the 
views  above  expressed  may  be  pre* 
mature.  Indeed,  they  may  be  greatly 
modified  at  the  final  hearing.  They 
are  given  now  only  that  parties  may 
be  advised  as  to  the  present  attitude  of 
the  court  on  the  question  raised  when 
the  motion  was  up.  Further,  a  consid- 
eration of  the  effect  of  the  answer  may 
render  wholly  inapplicable  to  this 
case  the  views  above  expressed." 

Similarly,  in  Haubert  v.  Baltimore  & 
O.  R.  Co.  (1919)  259  Fed.  361,  an  ac- 
tion against  the  railroad  company  and 
the  Director  General  of  Railroads,  the 
court,  in  sustaining  a  demurrrer  as  to 
the  defendant  railroad  company,  said: 
''My  conclusion  is  that  liabilities  due 
to  operation  by  the  agencies  having 
possession  by  virtue  of  the  acts  creat- 
ing and  authorizing  Federal  control 
are  not  liabilities  of  the  railroad  com- 
panies that  have  been  ousted  from 
such  possession  and  control,  that 
suits  cannot  be  brought  against  such 
companies  and  prosecuted  to  judg- 
ment against  them,  and  that  such 
claimants  are  limited  to  a  right  of  ac- 
tion against  the  Federal  control 
agency  and  to  such  sources  of  pay- 
ment as  are  provided  by  the  Federal 
Control  Act.  In  this  conclusion  I  am 
supported  by  District  Judge  Munger, 
in  Rutherford  v.  Union  P.  R.  Co. 
(1919)  254  Fed.  880,  and  Judge  Bene- 
dict of  the  New  York  supreme  court,  in 
Sagona  v.  Pullman  Co.  (1919)  174  N. 
Y.  Supp.  686,  and  Oyler  v.  C.  C.  C.  & 
St.  L.  R.  Co.  (Cin.  Super.  Ct.)  IT  Ohio 
L.  Rep.  356.  Such  holdings  to  the  con- 
trary as  I  have  seen  do  not  seem  to 
me  to  be  based  on  sound  reasoning,  and 
should  not  be  followed.  This  conclu- 
sion, it  has  been  suggested,  may  leave 
injured  persons  without  adequate  re- 
dress when  Federal  control  is  termi- 
nated. It  will  not  be  assumed  that 
the  United  States  will  terminate  Fed- 
eral control  and' cover  into  the  United 
States  treasury  the  residue  of  the  re- 
volving fund  and  excess  income,  if  any, 
without  providing  for  debts  and  liabili- 


ties incurred  during  Federal  control. 
Yet  if  such  a  contingency  happens  the 
remedy  must  be  sought  otherwise  than 
through  judicial  legislation." 

In  Peagock  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (reported  herewith)  ante,  964, 
the  appellate  court  substituted  the  Di- 
rector General  of  Railroads  for  the 
railroad  company,  "under  the  broad 
power  conferred  upon  it  by  the  Statute 
of  Amendments/'  without  passing  on 
the  validity  of  the  order  so  far  as  it 
attempts  to  control  procedure  in  state 
courts. 

In  Cravens  v.  Hinea  (1920)  —  Mo. 
App.  — ,  218  S.  W.  912,  a  judgment  in 
favor  of  the  plaintiffs,  in  an  action 
brought  against  the  railroad  company 
and  the  Director  General  of  Railroads, 
was  reversed  as  to  the  railroad  com- 
pany, and  affirmed  as  against  the  Di- 
rector General  of  Railroads,  the  court 
saying:  "We  think  that  the  trial 
court  should  not  have  rendered  judg- 
ment against  the  railroad  company; 
but,  on  the  other  hand,  we  do  not  think 
the  fact  that  the  railroad  company 
was  considered  throughout  the  trial 
as  a  party,  and  the  instructions  so 
framed  as  to  permit  a  recovery  against 
it,  and  the  giving  judgment  against  it, 
will  require  a  reversal  as  to  both  de- 
fendants. We  cannot  see  how  the  sub- 
stantial rights  of  the  Director  General 
as  a  common  carrier  were  in  any  wise 
prejudiced  by  joining  the  railroad 
company  as  a  party  defendant.  Such 
does  not  require  reversal  of  the  whole 
judgment." 

The  court  held  in  Houston  &  T.  C. 
R.  Co.  V.  Long  (1920)  —  Tex.  Civ. 
App.  — ,  219  S.  W.  212,  that  in  view  of 
the  fact  that  the  judgment  rendered 
by  the  lower  court  against  the  defend- 
ant railroad  company  provided  that 
"no  execution  shall  issue  herein,  but 
such  judgment  is  payable  by  the 
United  States,"  the  company  was  com- 
pletely protected  from  any  personal 
liability,  and  had  not  been  in  any  wise 
prejudiced  by  the  refusal  of  a  per- 
emptory instruction  in  its  favor.  "Un- 
der this  view,"  the  court  said,  "it  be- 
comes unnecessary  to  pass  upon  the 
validity  of  General  Order  No.  50, 
which    has    been    upheld    by    some 
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courts.''  The  court  said,  however,  that 
its  validity  was  debatable. 

In  Baker  v.  Bell  (1«20)  —  Tex.  Civ. 
App.  — 9  219  S.  W.  246,  an  action  was 
brousrht  against  the  receiver  of  a  rail- 
road and  the  Director  Greneral  of  Rail- 
roads jointly,  to  recover  damasres  for 
personal  injuries  sustained  by  the 
plaintiff.  The  receiver  filed  a  motion 
to  be  dismissed  from  the  suit,  by  virtue 
of  the  fact  that  the  railroad,  of  which 
he  was  receiver,  was  at  the  time  of  the 
accident  in  the  hands  of  the  Director 
General  of  Railroads  by  virtue  of  Gen- 
eral Order  No.  50,  promulgated  by  the 
Director  General  under  and  by  virtue 
of  the  Federal  Control  Act.  The  mo- 
tion was  overruled  and  a  judgment  was 
rendered  against  the  receiver  and  the 
Director  General  jointly.  On  appeal 
it  was  held  that  it  was  error  to  deny 
the  motion  to  dismiss  the  suit  against 
the  receiver.  "It  will  be  observed," 
the  court  said,  "that  neither  the  rail- 
road nor  its  receiver  occupied  with  the 
appellee,  at  the  time  of  the  injury,  the 
relation  of  master  and  servant,  and 
it  will  be  observed  the  maxim  're- 
spondeat superior'  has  no  place  here. 
It  was  not  the  negligence  of  the  rail- 
way or  of  its  receiver  at  all,  for  sure- 
ly it  cannot  be  said  they  are  to  be 
held  liable  for  acts  of  the  government 
in  operating  the  road  independently 
of  them.  Under  the  provisions  of  the 
law  the  Director  General  has  the  very 
broadest  possible  powers  conferred  on 
him  to  manage,  and  operate  railroads. 
He  may  sue  or  be  sued,  or  make  him- 
self party  to  any  suit,  direct  and  pre- 
scribe modes  of  procedure  as  to  how 
he  may  be  sued.  This  is  made  very 
clear  by  the  acts  of  Congress,  and  es- 
pecially by  Greneral  Order  No.  50, 
dated  October  28,  1918." 

The  validity  of  General  Order  No. 
50  was  likewise  sustained  in  Galves- 
ton, H.  ft  S.  A.  R.  Co.  V.  Wurzbach 
(1920)  —  Tex.  Civ.  App.  — ,  219  S.  W. 
252.  In  that  case  action  was  brought 
by  the  plaintiff  against  the  railroad 
company,  and  the  Director  General  of 
Railroads  made  himself  a  party  to  the 
suit.  Subsequently,'  the  Director  Gen- 
eral moved  that  he  be  substituted  as 
party  defendant,  pursuant  to  General 
Order  No.  60,  and  that  the  defendant 


railroad  company  be  dismissed  from 
the  suit.  The  motion  to  dismiss  was 
overruled,  and  the  Director  General 
was  permitted  to  remain  in  the  case, 
and  the  cause  was  prosecuted  to  judg- 
ment against  both  the  railroad  com- 
pany and  the  Director  General.  It 
was  held,  on  appeal,  that  the  action  of 
the  lower  court  in  refusing  to  dismiss 
the  railroad  company  from  the  suit,  in 
accordance  with  the  motion,  was  error. 

But  it  seems  that  an  order  attempt- 
ing to  make  the  Director  General  of 
Railroads  a  party,  without  notice  to 
him  and  without  his  consent,  is  erro- 
neous. 

Thus,  in  Grant  v.  Director  General 
(1920)  —  S.  C.  — ,  102  S.  E.  854,  ac- 
tion was  brought  against  the  Atlantic 
Coast  Line  Railroad  Company  and  a 
section  foreman,  to  recover  damages 
for  personal  injuries.  The  defendants 
pleaded  that  at  the  time  of  the  injury 
the  railroad  -was  being  operated  by 
the  Federal  government.  The  plain- 
tiff then  moved  to  dismiss  the  action 
against  the  defendant  railroad  com- 
pany, and  to  substitute  in  lieu  thereof 
the  Director  General  of  Railroads  as 
the  defendant.  The  defendants'  at- 
torneys objected,  on  the  grounds  that 
they  had  received  no  notice  of  the  mo- 
tion, and  that  they  were  without  au- 
thority to  represent  the  Director  Gen- 
eral. The  amendment  was  allowed, 
however,  and  the  attorneys  for  the  de- 
fendants were  offered  the  opportunity 
to  answer  in  behalf  of  the  Director 
General  at  once.  This  they  declined 
to  do,  and  the  court  declared  the  Di- 
rector General  to  be  in  default,  and 
the  trial  proceeded  to  judgment 
against  the  Director  General  and  the 
section  foreman.  It  was  held  that  the 
order  attempting  to  make  the  Director 
General  a  party  without  his  consent, 
and  without  notice,  was  error. 

In  an  official  syllabus  in  the  case  of 
Robinson  v.  Central  of  Georgia  R.  Co. 
(1920)  —  Ga.  — ,  102  S.  £.  6S2,  the 
following  appears:  "Where  an  injury 
occurred  between  the  dates  of  the 
President's  proclamation  and  the  act 
approved  March  21,  1918,  and  a  suit 
based  thereon  was  instituted  subse- 
quently to  the  date  of  the  act,  but 
prior  to  the  assent  of  General  Order 
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No.  50,  promulgated  by  the  Director 
General  of  Railroads,  which  in  effect 
gave  directions  that  suits  for  injuries 
resulting  from  operation  of  railroads 
while  under  Federal  control  should  be 
brought  against  the  Director  General, 
under  proper  construction  of  the  Act 
of  1916,  and  the  proclamation  of  the 
President,  and  the  Act  of  1918,  such 
suit  (of  the  character  involved  in  this 
case)  was  maintainable  against  the 
government,  without  the  aid  of  Gen- 
eral Order  No.  50  by  the  Director  Gen- 
eral of  Railroads." 

And  in  T  8  of  the  syllabus  in  the 
same  case  it  was  said :  ''Where  a  suit 
of  the  character  just  indicated  was 
instituted  subsequently  to  the  Act  of 
March  21,  1918,  and  the  name  of  the 
defendant  was  alleged  as  the  railroad 
company,  and  the  petition  and  process 
were  served  upon  the  agents  engaged 
in  operating  the  railroad  company,  in- 
asmuch as  the  railroad  was  being 
operated  by  the  government,  and  the 
government  would  be  suable  for  any 
injuries  caused  by  its  agents  and  serv- 
ants, the  suit  was  in  effect  against  the 
government.  Westbrook  v.  Director 
General  (D.  C.)  263  Fed,  211.  Ac- 
cordingly, the  petition  could  be 
amended  by  substituting  the  Director 
General  of  Railroads  in  his  represen- 
tative capacity,  as  defendant  in  lieu  of 
the  railroad  company." 

In  Hines  v.  Zellner  (1920)  —  Ga. 
App.  — ,  103  S.  E.  97,  action  was 
brought  by  the  plaintiff  against  the 
Director  General  of  Railroads  to  re- 
cover damages  for  the  death  of  her 
husband.  The  defendant  demurred  to 
the  petition  on  the  theory  that  such 
a  suit  was  not  maintainable  against 
the  Director  General  of  Railroads  for 
the  reason  that,  at  the  time  of  the 
accident  in  question,  there  was  no  au* 
thority  given  by  Congress  authorizing 
the  maintenance  of  a  suit  against  the 
Director  General  of  Railroads.  This 
contention  was  overruled  on  authority 
of  Robinson  v.  Central  of  Georgia  R. 
Co.  (6a.)  supra. 

Other  recent  decisions,  however, 
have  held  General  Order  No.  60  to  be 
invalid.  Thus,  in  Palyo  v.  Northern 
P.  R.  Co.  (1920)  —  Mliui.  — ,  175  N.  W. 
687,  an  action  to  recover  damages  for 


the  death  of  the  plaintiff's  intestate, 
the  action  was  originally  brought 
against  the  railroad  company  alone, 
but  the  company  moved  to  substitute 
in  its  place  the  Director  General  of 
Railroads,  and  to  dismiss  as  to  it. 
The  court  granted  the  motion  to  the 
extent  of  making  the  Director  General 
a  party  defendant,  but  refused  to  dis- 
miss as  to  the  company,  and  both  de- 
fendants challenged  the  order.  On  ap- 
peal the  court  said:  "We  adhere  to 
the  decision  in  Lavalle  v.  Northern  P. 
R.  Co.  (1919)  —  Minn.  — ,  4  A.L.R. 
1659,  172  N.  W.  918,  until  the  question 
is  set  at  rest  by  the  Supreme  Court  of 
the  United  States.  Hence  the  order 
refusing  to  dismiss  the  railway  com- 
pany must  be  sustained.  As  to  the 
Director  General,  he  apparently  was 
willing  to  become  a  defendant,  and  the 
refusal  to  dismiss  the  company  cannot 
prejudice  him." 

So,  in  Franke  v.  Chicago  &  N.  W.  R. 
Co.  (1919)  —  WiB.  — ,  178  N.  W.  701, 
General  Order  No.  50  was  declared  to 
be  invalid.  The  court  said:  ''The 
power  and  authority  of  Mr.  McAdoo  as 
Director  General  of  Railroads  cannot 
exceed  that  which  can  be  lawfully 
vested  in  him  by  proclamation  or  or- 
der of  the  President,  and  he  in  turn 
receives  his  power  and  authority  over 
the  subject-matter  here  concerned,  by 
and  through  the  legislative  declaration 
embodied  in  the  Federal  Control  Act 
of  March  21,  1918.  Whatever  general 
language  is  used  in  this  act  conferring 
power  on  the  President  must  be  con- 
strued to  be  given  for  the  purpose  of 
enabling  him  to  carry  out  the  provi- 
sions of  the  act,  and  not  to  enable 
him,  either  by  himself  or  by  any  ap- 
pointee of  his,  to  set  aside  any  pro- 
visions of  the  legislative  will,  or  to 
take  away  any  rights  or  privileges 
granted  to  or  recognized  as  validly 
existing  in  third  persons  by  such  leg- 
islation. When  Congress  in  §  10  of 
that  act  used  the  following  language: 
'Actions  at  law  or  suits  in  equity  may 
be  brought  by  and  against  such  car- 
riers, and  judgments  rendered  as  now 
provided  by  law;  and  in  any  action  at 
law  or  suit  in  equity  against  the  car- 
rier, no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an 
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instrumentality  or  agency  of  the  Fed- 
eral government,' — ^it  either  granted 
or  recognized  as  then  lawfully  existing 
the  right  to  or  of  any  person  situated 
as  was  the  plaintiff  herein,  to  bring 
just  such  a  cause  of  action  against  a  de- 
fendant such  as  the  Chicago  &  North- 
western Railway  Company.  Such 
rights  so  granted  or  recognized  cannot 
be  taken  away  or  destroyed  except  by 
Congress.  We  find  no  language  in  the 
act  itself  which  warrants  the  conclu- 
sion that  what  was  so  expressly  given 
or  recognized  by  the  quoted  language 
above  as  a  substantial  right  was  to  be 
destroyed  or  taken  away  by  implica- 
tion. This  provision  of  §  10  of  the 
Federal  act,  and  provisions  of  General 
Order  No.  50  issued  by  the  Director 
General  of  Railroads  and  upon  which 
the  court  below  based  its  order,  can- 
not both  stand.  The  legislative  dec- 
laration is  the  paramount  authority 
and  must  control.^ 

In  Missouri  P.  R.  Co.  v.  Ault  (1919)  • 
—  Art  — ,  216  S.  W.  8,  the  action  was 
brought  against  the  railroad  company 
by  an  employee  to  recover  wages  and  a 
statutory  penalty  for  nonpayment.  On 
appeal  from  a  judgment  in  favor  of 
the  plaintiff  the  railroad  company  in- 
sisted that  it  was  erroneous  to  render 
any  judgment  against  it,  for  the  rea- 
son that  the  evidence  showed  that  at 
the  time  of  the  employment  and  dis- 
charge of  the  plaintiff  the  railroad  was 
being  operated  by  the  Director  Gen- 
eral, and  not  by  the  railroad  company. 
Answering  this  contention,  the  court 
said:  '*If  the  word  'carriers*  used  in 
this  act  [Act  March  21, 1918,  chap.  25, 
§  10,  40  Stat,  at  L.  456,  Comp.  Stat 
8  3115fj,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  762]  had  reference  to  the  Di- 
rector General,  who  was  operating 
said  railroad,  then  it  was  improper  to 
render  a  judgment  against  the  Mis- 
souri Pacific  Railroad  Company.  We 
are  unable  to  find  anything  in  the 
language  or  context  used  that  in- 
dicates that  the  word  'carriers'  refers 
to  the  Director  General.  On  the  con- 
trary, the  plain  meaning  is  that,  so 
far  as  suing  and  being  sued  is  con- 
cemedy  the  railroad  occupied  exactly 
the  same  status  after  being  taken  over 
by  the  government  as  before.     The 
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case  of  Rutherford  v.  Union  P.  R.  Co. 
(1919;  D.  C.)  254  Fed.  880,  cited  by 
appellant  in  support  of  its  position 
that  the  statute  in  question  had  refer- 
ence to  the  Director  General,  and  not 
to  the  original  corporation,  argued 
that  the  Director  General  occupied  the 
same  position  with  reference  to  the 
railroad  as  receivers  do.  We  do  not 
think  the  position  occupied  by  the  Di- 
rector General  is  analogous  to  that 
of  a  receiver.  The  attitude  of  a  receiv- 
er is  that  of  a  trustee  for  the  benefit  of 
creditors.  The  attitude  of  the  Di- 
rector General  is  that  of  an  agent  of 
the  government  taking  over  the  rail- 
roads as  a  necessity  of  war,  under 
congressional  and  Presidential  au- 
thority. A  receivership  implies  in- 
solvency; the  operation  of  the  rail- 
road under  a  Director  General  does 
not  carry  such  an  implication.  We 
think  the  later  case  of  Jensen  v.  Le- 
high Valley  R.  Co.  (1919;  D.  C.)  265 
Fed.  795,  is  the  better-reasoned  case." 

Similarly,  in  Johnson  v.  McAdoo 
(1919)  257  Fed.  757,  the  plaintiff 
brought  an  action  for  damages  against 
the  Director  General  of  Riailroads  and 
the  railroad  company.  An  exception 
to  the  venue  as  to  the  Director  General 
was  maintained,  and  thereupon  the 
plaintiff  dismissed  the  suit  as  to  him. 
A  similar  exception  of  the  railroad 
company  was  overruled,  and  the  rail- 
road company  filed  an  exception  to 
the  petition,  contending  that  no  action 
would  lie  against  the  railroad  company 
while  it  was  under  the  control  of  the 
Director  General  of  Railroads;  that 
the  word  "carriers,"  in  §  10  of  the  Act 
of  March  21,  1918,  did  not  mean  the 
railroad  companies,  but  referred  to  the 
Federal  administration.  The  court 
said:  "I  do  not  agree  with  this  con 
tention.  I  think  it  was  the  purpose 
of  Congress  in  adopting  the  act  to  al- 
low litigants  to  sue  the  railroad  com- 
panies, just  as  they  had  theretofore 
been  able  to  do,  and  in  such  courts  as 
have  jurisdiction  under  the  general 
law." 

Three  recent  cases  have  discussed 
the  proviso  in  Order  No.  50,  excepting 
actions  for  penalties  and  the  like.  In 
Smith  V.  Atlantic  Coast  Line  R.  Co. 
(1919)  —  S.  C  — ,  100  S.  E.  148,  an 
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action  brought  against  a  railroad  com- 
pany by  a  consignee  of  goods  to  recov- 
er the  value  of  the  goods  and  a  penalty 
of  $44,  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed, 
claiming  that  as  the  railroad  was  be> 
ing  operated  by  the  United  States  gov- 
em  men  t,  and  had  been  so  operated  for 
some  time  prior  to  the  shipment  re- 
ferred to  in  the  complaint,  no  penalty 
could  be  awarded  against  the  defend- 
ant, as  this  would  be  in  effect  an 
award  of  a  penalty  against  the  United 
States.  "In  deciding  this  question," 
the  court  said,  **it  will  not  be  neces- 
sary to  consider  whether  the  action 
should  have  been  brought  against  the 
defendant,  or  against  the  Director 
General  of  Railroads.  The  record 
shows  that  the  case  was  tried  before 
the  magistrate  on  the  27th  of  Septem- 
ber, 1918.  Therefore  it  was  com- 
menced, and  the  cause  of  action  arose, 
before  the  issuance  of  General  Order 
No.  50,  on  the  28th  of  October,  1918, 
which  contains  the  proviso  that  'this 
order  shall  not  apply  to  actions,  suits, 
or  proceedings  for  the  recovery  of 
fines,  penalties,  and  forfeitures.* "  In 
Owens  V.  Hines  (1919)  —  N.  C.  — , 
100  S.  ^.  617,  action  was  brought  in 
justice's  court  to  recover  a  penalty  of 
$40  for  delay  in  the  delivery  of  two 
bags  of  corn,^  and  the  value  of  one 
bag  of  com  lost  in  transit.  On  an 
appeal  from  the  justice  of  the  peace 
to  the  superior  court,  the  plaintiff  was 
allowed  to  make  the  Director  General 
of  Railroads  a  party  defendant,  the 
action  originally  having  been  brought 
against  the  railroad  company.  In  af- 
firming a  judgment  of  the  superior 
court  for  $20  as  a  penalty,  the  court 
held  that  the  statute  (Revisal,  §  2632) 
providing  that  in  shipments  of  less 
than  a  carload  there  should  be  a  pen- 
alty of  $10  for  the  first  day's  delay, 
and  a  dollar  per  day  for  each  succeed- 
ing day,  was  not  impaired  by  the  Fed- 
eral Control  of  Railroads  Act,  in  view 
of  §  15  of  the  Act  of  March  21,  1918, 
declaring  that  nothing  in  that  act 
should  be  construed  to  impair  lawful 
police  regulations  of  the  state,  and 
in  view  of  General  Order  No.  50,  pro- 
viding that  "this  order  shall  not  apply 
to  actions,  suits,  or  proceedings  for  the 


recovery  of  fines,  penalties,  and  for- 
feitures." 

A  state  statute,  permitting  the  re- 
covery of  double  damages  for  the  kill- 
ing of  stock  by  railroads,  is  not  appli- 
cable to  an  action  against  the  Director 
General,  but  a  statute  allowing  the 
recovery  of  attorney's  fees  as  part  of 
the  costs  is  applicable.  Hines  v.  Tay- 
lor (1920)  —  Fla.  — ,  84  So.  381. 

III.  Extent  of  Fede%*al  control. 

The  control  assumed  by  the  Federal 
government  over  the  railroads  is  said 
in  Peacock  v.  Detroit,  G.  H.  &  M.  R. 
Co.  (reported  herewith)  ante,  964, 
to  have  been  that  of  a  lessee,  or  analo- 
gous thereto,  and  the  same  compari- 
son was  made  in  Bryant  v.  Pullman 
Co.  (1919)  188  App.  Div.  311,  177  N. 
Y.  Supp.  488.  The  cases  seem  to  agree 
that  it  was  not  a  mere  superintend- 
ence, but  was  complete,  ousting  the 
control  of  the  railroad  companies  and 
.giving  an  undivided  authority  to  the 
representatives  of  the  government. 

See  to  the  same  effect,  Clements  v. 
Southern  R.  Co.  (1920)  —  N.  C.  — , 
102  S.  E.  399. 

In  Gilliam  v.  Atlantic  Coast  Line  R. 
Co.  (1920)  —  N.  C.  — ,  103  S.  E.  10, 
it  was  held  that  by  virtue  of  the  lease 
between  the  government  and  the  At- 
lantic Coast  Line  Railroad  Company, 
authorized  by  act  of  Congress,  August 
29,  1916,  chap.  718  (Comp.  Stat.  § 
1974a,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
1095),  the  relation  of  lessor  and  lessee 
existed,  and  the  company  was  liable 
for  damages  sustained  in  the  trans- 
portation of  freight  or  passengers. 

Thus,  in  Mardis  v.  Hines  (1919)  258 
Fed.  945,  an  action  to  recover  damages 
for  personal  injuries  brought  against 
a  railroad  and  the  Director  General  of 
Railroads,  wherein  the  railroad  com- 
pany filed  a  separate  demurrer,  the 
court,  in  sustaining  the  demurrer, 
said :  'From  the  time  that  the  procla- 
mation of  the  President  became  effec- 
tive on  December  28, 1917,  the  Director 
General  as  the  representative  of  the 
President  has  been  in  the  exclusive 
possession  and  control  of  the  railroad. 
The  railroad  company  exercises  no 
control  whatever.  The  railroad  is 
operated  under  the  orders  of  the  Di- 
rector General.    The  railroad  company 
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has  nothing  to  do  with  such  operation. 
When  the  Director  General  assumed 
control  all  the  employees  on  the  rail* 
road  ceased  to  be  employees  of  the 
railroad  company,  and  became  em* 
ployees  of  the  Director  General.  At 
that  time  the  relation  of  master  and 
servant  ceased  to  exist  between  the 
employees  operating  the  railroad  and 
the  railroad  company.  That  relation 
then  began  and  still  exists  between 
such  employees  and  the  Director  Gen- 
eral. .  .  .  The  railroad,  therefore, 
cannot  be  held  for  the  negligence  of 
the  employees  of  the  Director  General, 
unless  liability  is  imposed  by  §  10  of 
the  Act  of  Congress  of  March  21,  1918 
(40  Stat,  at  L.  456,  chap.  25,  Comp. 
Stat.  §  31151  j,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  762).  That  section  provides 
'that  carriers  while  under  Federal 
control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether 
arising  under  state  or  Federal  laws  or 
at  common  law,  except  so  far  as  may 
be  inconsistent  with  the  provisions  of 
this  act  or  any  other  act  applicable 
to  such  Federal  control  or  with  any 
order  of  the  President.'  Is  the  liabil- 
ity sought  to  be  fastened  on  the  rail- 
road company,  under  the  facts  alleged 
in  the  complaint  in  this  case,  incon- 
sistent with  the  provisions  of  the  acta 
of  Congress  referred  to,  or  with  the 
order  of  the  President?  In  the  proc- 
lamation of  the  President  assuming 
control  of  the  railroads  it  was  provided 
that  'suits  may  be  brought  by  and 
against  said  carriers  and  judgments 
rendered  as  hitherto  until  and  except 
so  far  as  said  Director  General  may, 
by  general  or  special  orders,  otherwise 
determine.'  40  Stat,  at  L.  1735,  Comp. 
Stat.  8  1974a,  note.  That  proclama- 
tion, as  indicated  by*  the  foregoing 
quotation,  authorized  the  Director 
General  to  modify  or  change  the  per- 
mission given  in  the  proclamation  to 
bring  suits  against  carriers.  The  Act 
of  March  21,  1918,  did  not  modify  any 
of  the  provisions  of  the  proclamation 
of  the  President.'' 

So,  in  Haubert  v.  Baltimore  &  O.  R. 
Co.  (1919)  259  Fed.  361,  the  court 
said:  "It  is  now  conclusively  settled 
that  complete  possession  and  control 
of  all  such  railway  lines  as  are  under 


Federal  control,  and  not  a  divided  pos- 
session and  control,  have  been  trans- 
ferred to  the  United  States  by  virtue 
of  the  Act  of  August  29,  1916  (Comp. 
Stat.  §  1974a,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  1095),  the  proclamation  of  the  Presi 
dent  of  December  26,  1917  (Comp. 
Stat.  §  1974a,  note),  the  Act  of  March 
21,  1918  (Comp.  Stat.  §  31153a,  and 
following  sections.  Fed.  Stat.  Anno. 
Supp.  1938,  p.  757)  and  the  President's 
proclamation  of  March  29,  1918.  It 
seems  equally  clear  that  all  liability 
for  all  actions  of  the  Director  General 
of  Railroads  during  Federal  control  is 
imposed  upon  the  United  States,  and 
does  not  remain  upon  the  railroad 
company,  which  has  thus  been  entirely 
ousted  from  the  possession,  control, 
and  operation  of  its  property.  All 
moneys  and  other  property  derived 
from  the  operation  of  railway  lines 
under  Federal  control  are  the  prop- 
erty of  the  United  States.  A  revolving 
fund  of  $500,000,000  is  appropriated, 
which,  together  with  any  funds  avail- 
able from  operating  income,  is  to  be 
used  to  pay  the  expenses  and  liabilities 
of  the  railway  lines  while  under  Fed- 
eral control.  All  obligations  and  lia- 
bilities incurred  or  created  during 
Federal  control  are  to  be  paid  there- 
from by  the  Director  General,  and  not 
by  the  railway  company,  excepting 
only  such  taxes  as  are  excluded  by 
§  1  of  the  Act  of  March  21,  1918,  and 
certain  other  previously  existing  obli- 
gations of  the  railway  company  not 
necessary  to  be  mentioned  specifically. 
Section  1  also  authorizes  the  making 
of  agreements  with  the  railway  com- 
panies whereby  they  are  insured  com- 
pensation for  the  use  of  their  property 
during  Federal  control,  not  exceeding 
a  sum  equivalent  as  nearly  as  possible 
to  the  average  annual  railway  operat- 
ing income  for  the  three  years  ending 
June  30,  1917.  Provision  is  also  made 
for  ascertaining  and  adjusting  this 
compensation  during  the  period,  or  in 
the  event  such  agreements  are  not 
made.  Manifestly  it  seems  to  me  that 
in  view  of  these  conditions  no  liabil- 
ity exists  against  the  railroad  com^ 
pany  itself  for  a  personal  injury  due 
to  operation  under  Federal  control, 
and  that  no  judgment  can  be  rendered 
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therefor  which  will  become  a  lien  upon 
the  corpus  of  its  property,  or  payment 
compelled  therefrom.  If  th4s  were 
done,  the  result  would  be  that  one 
person's  property  would  be  taken, 
without  his  consent  and  without  com- 
pensation, to  pay  the  debt  of  another. 
Liabilities  thus  arisin|^  during  Federal 
control,  it  must  be  conceded,  are  in 
substance  debts  of  the  United  States, 
notwithstanding,  for  purposes  of  ad- 
ministration, the  control  and  operation 
of  the  railroads  have  been  vested  in 
an  official  called  the  Director  General 
of  Railroads.  An. action  against  the 
Director  General,  based  upon  any  con- 
tract or  act  of  his,  it  may  be  admitted, 
is  in  effect  a  suit  against  the  United 
States.  .  .  .  An  action  cannot,  of 
course,  be  maintained  against  the 
United  States,  except  by  its  consent. 
This  consent  and  authority  to  sue  are 
conferred  by  Federal  Control  Act 
March  21,  1918,  §  10  (Comp.  Stat.  § 
3115ij,  Fed.  Stat.  Anno.  Supp.  1918. 
p.  762).  No  difficulty  is  perceived  why 
the  remedy  thus  conferred  is  not  ade- 
quate; but  if  inadequate,  and  further 
remedies,  both  in  suing  and  obtaining 
payment,  are  needed  to  give  full  relief, 
they  must  be  sought  from  that  author- 
ity which  confers  the  right  to  sue  the 
United  States.  Section  10,  it  is  true, 
subjects  carriers,  while  under  Federal 
control,  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  un- 
der state  or  Federal  law  or  common 
law,  except  so  far  as  may  be  inconsist- 
ent with  the  provisions  of  that  act  or 
any  other  act  applicable  to  such  Fed- 
eral control,  or  with  any  order  of  the 
President.  The  second  sentence  of 
this  section  permits  actions  at  law  or 
suits  in  equity  to  be  brought  and  judg- 
ments rendered  as  is  now  provided  by 
law.  The  first  sentence  relates  to  lia- 
bilities, and  the  second  to  the  manner 
in  which  they  may  be  enforced.  If  the 
words'  'common  carriers'  mean  the 
railway  companies  themselves,  as  dis* 
tinguished  from  the  agency  provided 
by  the  act  for  operating  the  railway 
lines,  it  is  none  the  less  true  that  they 
are  made  subject  only  to  such  liabili- 
ties as  are  not  inconsistent  with  the 
provisions  of  the  act  itself.  It  may 
be  consistent  to  subject  the  railway 


companies  to  liabilities  created  by 
themselves  or  existing  before  being 
ousted  from  the  possession  and  control 
of  the  property;  it  would  be  inconsist- 
ent with  all  the  provisions  of  the  act 
to  subject  them  to  liabilities  for  the 
acts  and  conduct  of  public  agents  op- 
erating their  property  under  Federal 
control*  It  follows  that  the  provisions 
of  this  section  do  not  impose  a  liabil- 
ity upon  the  railway  companies  for 
acts  of  the  Director  General  of  Rail- 
roads and  his  agents,  because  so  to  do 
would  be  inconsistent  with  the  provi- 
sions of  this  act.*' 

Similarly,  in  Hatcher  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1919)  258  Fed.  952, 
an  action  against  the  railroad  company 
to  recover  damages  for  negligence  in  a 
shipment  of  goods,  in  passing  on  a 
motion  to  substitute  the  Director  Gen- 
eral for  the  •  railroad  company,  the 
court  said :  "At  that  time  the  construc- 
tion of  the  applicable  acts  of  Congress 
(Act  August  29,  1916,  chap.  418,  39 
Stat,  at  L.  619,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  1095,  and  Act  March  21,  1918,  chap. 
25,  40  Stat,  at  L.  451,  Comp.  Stat.  § 
3115ia,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  757)  by  the  Supreme  Court  in 
Northern  P.  R.  *Co.  v.  North  Dakota 
(1919)  250  U.  S,  135,  P.U.R.191&D,  705, 
63  L.  ed.  897,  39  Sup.  Ct.  Rep.  502, 
was  not  at  hand.  Court  and  counsel 
were  in  agreement  that  if  the  con- 
gressional acts  only  gave  the  right 
and  power  of  a  superintending  unifica- 
tion and  control  to  the  President,  over 
railway  companies  and  their  proper- 
ties, and  if  the  President  and  the  Di- 
rector General  went  no  further,  and 
left  the  operation  of  the  roads  to  the 
companies  that  owned  themi,  there 
could  be  no  doubt  of  liability  in  such 
a  case  as  this.  But  if  the  acts  contem- 
plated more,  and  gave  to  the  President 
and  through  him  to  the  Director  Gen- 
eral, either  expressly  or  by  necessary 
implication,  the  right  to  take  exclusive 
possession  of  the  roads  and  operate 
them  for  the  time  being  as  a  govern- 
mental agency,  or  if  such  exclusive 
possession  and  operation  had  been 
taken  even  without  congressional  au- 
thority, liability  would  be  seriously 
doubted.  But  since  the  opinion  in  the 
North  Dakota  case  there  is  no  further 
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doubt  as  to  the  extent  of  the  power 
irivett  the  President  by  the  congres- 
Bionrt  acts.  •  .  .  And  we  know,  as 
a  matter  of  public  information,  that 
the  construction  there  given  as  to 
what  was  intended  by  Congress  should 
be  done,  has  in  fact  been  done.  The 
railroad  companies  have  been  entirely 
excluded  from  participation  in  the 
operation  of  lAieir  properties.  They 
receive  none  of  the  income  from  them. 
It  goes  to  the  government.  They  have 
no  voice  in  the  employment  and  dis- 
charge of  men  engaged  in  the  upkeep 
and  repair  of  their  roads  and  rolling 
stock,  and  the  operation  of  trains.  All 
of  their  properties,  of  every  kind  need- 
ful  for  transportation  purposes,  have 
been  taken  over  by  the  government, 
and  their  possession  and  operation 
rest  in  the  exclusive  control  of  the 
Director  General.'^ 

And  in  Houston  &  T.  C.  R.  Co.  v. 
Long  (1920)  —  Tex.  Civ.  App.  — ,  219 
S.  W.  212,  it  was  said:  ''Under  the 
acts  of  Congress  commonly  called  the 
Federal  Control  Act  the  possession, 
control,  and  management  of  the  rail-* 
road  were  completely  and  exclusively 
vested  in  the  Director  General.  The 
relation  of  master  and  servant  did  not 
exist  between  the  company  and  appel- 
lee during  the  period  of  government 
control.  The  appellee^s  cause  of  ac- 
tion having  accrued  during  that  pe- 
riod, the  company  is  not  liable  there- 
for, and  a  personal  judgment  cannot 
be  rendered  against  it  for  the  dam- 
ages sustained  by  Long/' 

In  a  syllabus  by  the  court  in  the 
case  of  Robinson  v.  Central  of  Georgia 
R.  Co.  (1920)  —  Ga.  — ,  102  S.  E.  532, 
the  following  appears:  **In  virtue  of 
the  Act  of  1916  (Act  August  29,  1916, 
chap.  418),  and  the  proclamation  of 
the  President  (Comp.  Stat.  §  1974a, 
note),  which  by  its  terms  went  into 
effect  at  12  o'clock  on  the  28th  day 
of  December,  1917,  the  railroads  con- 
templated in  the  act  and  proclamation 
passed  into  the  possession  and  control 
of  the  Director  General.  .  .  .  Sec- 
tion 10  of  the  Act  of  March  21,  1918 
(Comp.  Stat  §  31153J,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  762),  properly  con- 
strued, recognizes  liability  of  the  gov- 
ernment to  suit,  among  other  things. 


for  injuries  received  on  account  of 
negligence  of  the  agents  and  servants 
engaged  in  operating  the  railroad 
^vhile  under  Federal  control,'  which, 
as  above  ruled,  became  operative  im- 
mediately upon  the  President's  procla- 
mation becoming  effective,  and  was  a 
declaration  of  the  assent  of  the  gov- 
ernment to  the  institution  of  a  suit 
of  such  character  against  it." 

This  view  has  been  applied  in  sus- 
taining the  power  of  the  Director  Gen- 
eral to  increase  rates.  Kneeland- 
Bigelow  Co.  v.  Michigan  C.  R.  Co. 
(1919)  207  Mich.  646,  174  N.  W.  606, 
wherein  the  court  said:  "The  basic 
rate  upon  which  this  26  per  cent  in- 
crease was  authorized  by  Order  No. 
28  was  the  filed  and  published  tariff 
rate  then  in  effect  and  applicable  to 
the  public  generally.  The  rates  es- 
tablished and  put  in  force  by  General 
Order  No.  28  were  initiated  and  au- 
thorized by  proclamation  of  the  Presi- 
dent under  and  by  authority  of  con- 
gressional legislation  enacted  as  a  war 
measure,  in  the  exercise  of  a  recog- 
nized paramount  governmental  power 
when  a  state  of  war  exists.  That*  the 
governmental  power  is  ample  in  such 
emergency,  and  Federal  authority 
plenary  under  the  exigencies  shown  by 
the  Presidential  findings  and  procla- 
mations,  is  not  open  to  controversy. 
United  States  v.  Russell  (1872)  13 
Wall.  (U.  S.)  623,  20  L.  ed.  474.  Judi- 
cial notice  may  be  taken  by  the  courts 
of  such  extraordinary  conditions.*' 

So,  in  State  ex  rel.  Seattle  v.  Public 
Service  Commission  (1920)  —  Wash. 
— ^  1^8  Pac.  7,  it  was  held  that  during 
the  period  of  possession,  control,  and 
supervision  of  the  telephone  and  tele- 
graph by  the  Postmaster  General,  in 
the  exercise  of  the  war  power,  the 
state  Public  Service  Commission  had 
no  jurisdiction  whatever  over  the  sub- 
ject-matter that  would  enable  it  to 
lawfully  make  any  orders  approving 
or  making  effective  any  tariff  rate  to 
be  charged  for  services  rendered  by 
any  such  systems.  ''Of  course,"  the 
court  said,  "the  Postmaster  General, 
as  director  of  such  systems  for  the 
government,  was  privileged  to  avail 
himself  of  the  personal  services  of  the 
members  of  our  Public  Service  Com- 
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mission,  with  a  view  to  determining 
what  the  charges  for  such  services  to 
our  citizens  should  be,  and  had  our 
Public  Service  Commission,  in  making 
disposition  of  the  matter  for  the  Post- 
master General,  not  assumed  to  do 
anything  more  than  that,  we  would 
have  no  occasion  to  review  its  orders 
here." 

On  the  same  principle,  the  property 
in  goods  stolen  from  an  interstate 
shipment  during  the  period  of  Federal 
control  need  not  be  laid,  the  status  of 
the  government  as  bailee  being  judi- 
cially noticed.    Block  v.  United  States 

(1919)  261  Fed.  321.  And  the  United 
States  has  a  special  property  in  goods 
being  transported  for  hire  by  an  ex- 
press company  operated  under  the 
Federal  Control  Act,  which  will  sus- 
tain a  prosecution  for  larceny  of  such 
property  under  §  47  of  the  Criminal 
Code  (7  Fed.  Stat.  Anno.  2d  ed.  p.  612), 
making  it  an  offense  to  steal  any 
"property  or  valuable  thing  whatever 
of  the  goods,  chattels,  or  property  of 
the  United  States."  United  States  v. 
Kambeitz  (1919)  256  Fed.  247.  Goods 
privately  shipped  on  a  railroad  under 
Federal  control  are  not,  however, 
government  property  to  such  an  extent 
as  to  preclude  replevin  by  the  con- 
signee to  recover  the  shipment.  Salant 
v.  Pennsylvania  R.  Co.  (1919)  188 
App.  Div.  851,  177  N.  Y.  Supp.  475. 

In  Christian  v.  Great  Northern  R.  Co. 

(1920)  —  Wis.  — ,  177  N.  W.  29,  it  was 
said:  "While  the  President  took  ab- 
solute and  undivided  control  of  the 
carriers  of  the  country,  and  while,  dur- 
ing the  period  of  Federal  control, 
they  were  wholly  and  absolutely  with- 
in the  jurisdiction  of  the  Federal  gov- 
ernment, acting  through  the  proper  ex- 
ecutive agencies,  the  purpose  of  the 
proclamation,  as  well  as  the  clear  in- 
tent and  purpose  of  the  law,  was  that 
the  President  should  take  possession 
of  the  carrier  systems  as  systems. 
The  President  did  not  take  control, 
and  neither  the  language  of  the  act 
nor  the  proclamation  indicates  that  he 
undei*took  to  take  control,  merely  of 
the  physical  properties  of  the  carriers, 
but  he  took  over  the  complete  system 
— ^that  is,  the  entire  organization,  in- 
cluding the  officers,  directors,  and  em- 


ployees who  transacted  the  business 
in  the  name  of  the  company.  Men 
were  hired  and  discharged,  and  their 
duties  prescribed,  and  compensation 
paid,  by  the  same  organization  which, 
prior  to  the  time  of  Federal  control, 
had  performed  the  like  offices.  The 
power  of  the  President  was  exerted 
not  immediately  and  directly  upon  the 
employees,  but  through  the  organiza- 
tions which  theretofore  had  handled 
the  various  properties." 

In  Public  Utilities  Commission  v. 
Springfield  Terminal  R.  Co.  (1920)  — 
111.  — ,  127  N.  E.  128,  the  issue  raided 
was  whether  the  United  States  gov- 
ernment, in  taking  over  the  railroads 
from  private  ownership,  assumed  au- 
thority to  regulate  rates  to  the  ex- 
clusion of  the  authority  of  the  several 
states.  The  question  arose  from  the 
judgment  of  the  circuit  court,  confirm- 
ing the  decision  of  the  Public  Utilities 
Commission,  permitting  the  Spring- 
field Terminal  Railway  Company  to  in- 
crease its  switching  charge.  The 
court  affirmed  an  order  of  the  Commis- 
sion fixing  the  rates,  and,  after  quoting 
the  Act  of  March  21,  1918,  and  §  10 
thereof  (Comp.  Stat.  §  3115|j,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  762),  which 
gave  to  the  President  the  right  to  ini- 
tiate rates,  charges,  etc.,  whenever  in 
his  ^opinion  it  became  necessary,  and 
§  15,  which  provided  that  nothing  in 
the  act  should  "be  construed  to  amend, 
repeal,  impair,  or  affect  .  .  .  the 
lawful  police  regulations  of  the  sev- 
eral states,  except  wherein  such  laws, 
powers,  or  regulations  [might]  affect 
the  transportation  of  troops,  war  mate- 
rials, government  supplies,  or  the  is- 
sue of  stocks  and  bonds,''  said:  "No 
argument  is  necessary  to  make  it  clear 
that  by  these  acts  and  proclamations 
the  United  States  was  given  complete 
possession  and  control  of  all  railroads 
for  all  purposes.  .  .  .  On  the  other 
hand,  it  will  be  noted  the  Act  of  1916 
was  permissive,  not  mandatory.  The 
intention  of  Congress  was  to  empower 
the  President  to  take  possession  and 
assume  control  and  operation  of  any 
system  or  systems  of  transportation 
that  in  his  discretion  were  needful  for 
war  purposes.  By  his  proclamation  of 
December  26,  the  President  determined 
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that  it  had  become  necessary  in  the 
national  defense  to  take  over  and  as- 
sume control  of  'certain  systems  of 
transportation/  and  to  use  them  for 
needful  and  desirable  purposes  con- 
nected with  the  prosecution  of  the 
war.  To  provide  the  grovernment  with 
all  means  of  transportation  that  might 
become  necessary,  the  President  made 
his  proclamation  broad  enough  to  in- 
clude 'each  and  every  system  of  trans* 
portation/  but  we  do  not  think  it  was 
intended  by  that  proclamation  to  as- 
sume control  of  every  tap  line/  or 
other  short  line  of  railroad,  unless  its 
use  became  necessary  for  the  purposes 
for  which  the  government  assumed 
control  and  operation  of  railroads. 
By  the  Act  of  March  21,  1918,  it  will 
be  seen  that  Congress  did  not  under- 
stand that  the  President  had  taken 
over  the  control  and  operation  of  all 
railroad  systems  in  the  United  States, 
because  it  provides  for  compensation 
to  'certain  railroads  and  systems  of 
transportation'  of  which  the  President 
had  assumed  control.  It  is  conceded 
that  the  Director  General  of  Rail- 
roads did  not  exercise  jurisdiction 
over  the  Springfield  Terminal  Railway 
Company,  and  that  of  the  hundreds  of 
orders  issued  by  the  Director  General 
from  time  to  time,  directing  the  affairs 
and  operations  of  transportation  sys- 
tems under  Federal  control,  no  order 
was  ever  given  concerning  the  opera- 
tion of  the  appellee.  The  authority 
of  the  state  to  regulate  rates  to  be 
charged  by  railroads  is  derived  from 
its  police  powers.'^ 

Krichman  v.  United  States  (1920) 
2^  Fed.  538,  was  an  appeal  from  a 
conviction  for  bribery  of  a  railway 
porter.  The  indictment  was  brought 
under  §  39  of  the  Criminal  Code 
(Comp.  Stat.  §  10,203,  7  Fed.  Stat. 
Anno.  2d  ed.  p.  602) ,  which  makes  the 
offering  or  giving  of  money  or  any- 
thing of  value  to  any  person  acting  for 
or  on  behalf  of  the  United  States  in 
any  ''official  function"  a  crime.  It  was 
held  that  the  indictment  was  sufficient, 
as  at  the  time  named  the  Director  Gen- 
eral wi^s  in  control  of  the  railroads, 
and  in  operating  them  he  was  in  the 
performance  of  an  official  duty;  and 
therefore,  all  persons  assisting  him, 


whether  officers  or  mere  employees, 
were,  in  so  doing,  persons  acting  for 
and  on  behalf  of  the  United  States  in 
an  official  function.  It  was  further 
held  that  the  railroads  were  not  taken 
over  in  pursuance  of  contracts  made 
by  the  Director  General  of  Railroads 
with  the  carriers,  but  that  these  con* 
tracts  were  merely  agreements  for 
compensation  made  under  the  Federal 
Control  Act  of  March  21,  1918  (40 
Stat,  at  L.  451,  chap.  25,  Comp.  Stat. 
§  3115?a,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  767). 

il\  Right  of  action  against  public 

utility. 

The  recent  cases  tend  to  support 
the  rule  laid  down  in  the  original 
annotation,  that  whatever  uncertainty 
may  exist  as  to  the  interpretation  of 
the  orders  of  the  Director  General  im- 
posing restrictions  on  litigation  the 
right  of  action  against  railroads  under 
Federal  control  remains,  unimpaired. 

Thus,  in  Smith  v.  Babcock  &  W.  Co. 
(1919)  260  Fed.  679,  the  court,  in'con- 
struing  §  10  of  the  Federal  Control 
Act,  said:  "The  first  sentence  of  the 
section  make^  all  carriers,  while  in 
Federal  control,  subject  to  all  laws 
and  liabilities  as  common  carriers, 
whether  arising  under  state  or  Federal 
laws  or  common  law,  except  so  far  as 
inconsistent  with  the  provisions  of 
that  act,  or  any  other  act  applicable  to 
Federal  control,  or  with  any  order  of 
the  President.  This  means  that  lines 
of  railway,  while  being  operated  under 
Federal  control  and  by  a  Director 
General  of  Railroads,  are  subject  to 
liability  for  injury  due  to  a  third  per- 
son precisely  to  the  same  extent  as  if 
they  were  not  under  such  Federal  con- 
trol or  operation." 

So  in  McAdoo  v.  Martin  (1919)  — 
Ga.  App.  — ,  101  S.  E.  312,  an  action 
to  recover  damages  for  the  killing  of  a 
bird  dog  belonging  to  the  plaintiff,  the 
defendant  contended  that  §  2780  of  the 
Georgia  Civil  Code  of  1910  which  pro- 
\ided  that  a  railroad  company  should 
be  liable  "for  any  damage  done  to  per- 
sons, stock,  or  other  property  by  the 
running  of  the  locomotives,  or  cars, 
or  other  machinery  of  such  company, 
or  for  damage  done  by  any  person  in 
the  employment  and  service  of  such 
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company  unless  the  company  shall 
make  it  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable 
care  and  diligence,  the  presumption  in 
all  cases  being  against  the  company/' 
was  inapplicable  because  the  suit  was 
brought  against  the  Director  General 
of  Railroads.  The  court  held,  however, 
that  there  was  no  merit  in  this  con- 
tention, in  view  of  §  10  of  the  Act  of 
March  21,  1918. 

Fitzhugh  V.  Grand  Trunk  R.  Co. 
(1920)  —  N.  H.  — ,  109  Atl.  562,  was 
an  action  for  conspiracy  against  the 
defendant  railway  and  another,  begun 
by  trustee  process.  The  question  to  be 
determined  was  whether  the  Director 
General  of  Railroads  could  be  sum- 
moned as  trustee.  It  was  held  that 
(1)  there  is  nothing  in  the  act  of  Con- 
gress under  which  the  Director  Gen- 
eral operates  the  railroads,  nor  in 
Pub.  Stat.  chap.  245,  which  provides 
either  in  terms  or  by  reasonable  im- 
plication that  the  money  rights  and 
credits  of  a  third  person  in  the  posses- 
sion of  a  railroad  operated  by  the  Di- 
rector General  may  be  attached  by 
summoning  him  as  trustee;  and  this 
was  held  to  be  true  in  respect  to  at- 
taching the  share  or  interest  of  the 
individual  defendants  in.  the  defend- 
ant corporation.  (2)  If  the  defend- 
ants or  any  of  them  had  a  claim  which 
they  could  enforce  against  the  Direc- 
tor General  in  the  state  courts,  and 
which  could  be  adjudicated  so  that  the 
trustee  might  be  charged  upon  dis- 
closure, the  Director  General  might  be 
summoned  as  trustee.  (3)  In  order  to 
summon  the  Director  General  as  trus- 
tee, the  claim  of  the  defendants 
against  the  Director  General  must  be 
one  growing  out  of  "the  possession, 
use,  control,  or  operation"  of  a  rail- 
road by  him. 

In  Hines  v.  Zellner  (1920)  —  6a. 
App.  — ,  103  S.  E.  97,  which  was  an 
action  brought  against  the  Director 
General  of  Railroads  to  recover  dam- 
ages for  the  death  of  a  person  not  a 
passenger  or  an  employee,  the  defend- 
ant demurred  to  the  petition  on  the 
ground  that  the  liability  alleged  in 
the  case  was  not  the  liability  of  a  com- 
mon carrier,  which  included  only  a 
breach  of  its  duty  safely  to  transport 


freight  and  passengers.  The  demur- 
rer was  overruled  by  the  lower  court, 
however,  and  its  action  was  sustained 
on  appeal.  In  an  official  syllabus  the 
following  appears:  "The  Act  of  Con- 
gress of  March  21,  1918  (Comp.  Stat 
§§  3115ia-ail5ip»  Fed.  Stat.  Anno. 
Supp.  p.  757),  and  the  rules  promul- 
gated by  Federal  authority  in  pur- 
suance tiiereof,  while  limiting  the  in- 
terference of  government  control  of 
railroads  by  prohibiting  the  enforce- 
ment of  judgments  and  decrees 
through  attachment  or  levy,  did  not 
intend  either  to  extinguish  or  impair, 
but,  on  the  contrary,  expressly  pre- 
served, the  rights  of  parties  to  prose- 
cute to  judgment,  in  the  name  of  the 
Director  General  of  Railroads,  any 
cause  of  action  against  the  railroad 
companies  to  which  they  as  parties 
were  entitled  under  the  Federal,  state, 
or  conunon  law.  See  Dantzler  Lumber 
Co.  V.  Texas  &  P.  R.  Co.  119  Miss.  328, 
80  So.  770,  4  A.L.R.  1669,  1710,  note; 
McAdoo  V.  Martin,  24  6a.  App.  485, 
101  S.  E.  312.  Under  the  power 
thus  given  the  liability  of  the  Director 
General  is  not  limited  to  claims  grow- 
ing out  of  a  breach  of  duty  to  safely 
transport  freight  and  passengers." 

But  in  Kneeland-Bigelow  Co.  v. 
Michigan  C.  R.  Co.  (1919)  207  Mich. 
546,  174  N.  W.  605,  an  action  by  a 
shipper  to  compel  the  railroad  com- 
pany to  perform  specifically  a  contract 
entered  into  before  the  railroads  were 
placed  under  Federal  control,  the 
court,  in  affirming  a  decree  dismissing 
the  plaintiff's  bill,  said:  "Since  this 
contract  was  entered  into  in  1911,  a 
grave  change  of  conditions,  for  which 
neither  contracting  party  is  responsi- 
ble and  neither  anticipated,  has  im- 
posed upon  the  defendant  company 
impossibility  of  further  performance 
on  its  part,  whether  temporary  or  per- 
manent we  need  not  inquire;  while  on 
plaintiffs'  part  the  existence  of  a  state 
of  war,  with  resultant  governmental 
interference  in  taking  possession  and 
control  of  defendant's  transportation 
system,  has  only  affected  them  by  ad- 
vanced traffic  rates.  This  they  seek 
relief  from  in  a  court  of  chancery,  un- 
der a  bill  for  specific  performance, 
against  a  defendant  deprived  of  power 
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to  perform  by  the  Federal  jrovernment, 
which  is  in  absolute  control  of  the 
transportation  system  essential  to  per- 
formance and  with  it  fulfilling  the  con- 
tract, except  as  to  the  matter  of  rates, 
while  none  of  its  officials  in  control 
and  imposing  the  conditions  com- 
plained of  are  parties  to  the  suit.  Un- 
der such  conditions,  a  decree  of  spe- 
cific performance  against  the  party 
ousted  and'  incapable  of  performance 
would  seem  to  be  a  vain  thing.  For 
disposition  of  the  issue  directly  in- 
volved, we  deem  it  sufficient  to  find 
and  hold  that,  by  a  war-measure  inter- 
position of  the  sovereign  government- 
al power,  this  contract  was  rendered 
unenforceable,  for  the  time  being  at 
least,  and  so  long  as  such  interposi- 
tion is  maintained  by  vis  major.** 

In  affirming  an  award  of  compensa- 
tion by  the  State  Industrial  Commis- 
sion against  the  railroad  company,  the 
court  in  Fish  v.  Rutland  R.  Co.  (1919) 
189  App.  Div.  352,  178  N.  Y.  Supp.  439, 
said :  As  to  the  claim  that  the  award 
should  have  been  made  against  the  Di- 
rector General,  as  the  Rutland  Rail- 
road was  then  being  operated  by  him, 
the  matter  was  passed  on  adversely  by 
this  court  in  Bryant  v.  Pullman  Co. 
(1919)  188  App.  Div.  311,  177  N.  Y. 
Supp.  488.  Furthermore  the  Rutland 
Railroad  Company  describes  itself  as 
the  employer  in  the  report  of  this  in- 
jury, which  is  filed  with  the  Commis- 
sion." In  Bryant  v.  Pullman  Go. 
(N*  Y.)  cited  in  the  foregoing  case,  a 
proceeding  instituted  Under  the  Work- 
men's Compensation  Law  for  compen- 
sation for  injuries  received  by  a  por- 
ter on  the  defendant  company's  sleep- 
ing car,  which  was,  at  the  time  of  the 
accident,  being  operated  under  Fed- 
eral control,  an  award  in  favor  of  the 
claimant  was  upheld,  on  the  ground 
that  §  10  of  the  Act  of  March  21,  1918, 
contemplated  a  continuing  liability  of 
the  companies,  and  actions  against 
them  were  not  inconsistent  with  the 
act  or  the  proclamation  of  the  Presi- 
dent. Kellogg,  P.  J.,  said:  "The  ap- 
pellant raised  no  question  with  the 
government  as  to  the  effect  or  validity 
of  the  act  of  Congress  or  the  procla- 
mation of  the  President,  but  acqui- 
esced in  them  and  operated  its  cars  as 


contemplated  by  the  act.  If,  instead 
of  so  doing,  it  had  contested  the  ques- 
tion with  the  government,  a  different 
situation  might  have  arisen.  But,  hav- 
ing operated  its  cars  under  the  act,  it 
cannot  now  raise  the  question  that  the 
government  could  not  compel  it  to  do 
so.  That  question  is  in  the  past.  It 
did  operate  its  cars,  and  the  claimant 
was  its  employee  in  that  service.  It 
was  carrying  on  the  express  business 
by  and  under  the  direction  of  the  Di- 
rector General.  In  effect  the  govern- 
ment was  the  lessee  of  the  cars,  the 
company  the  lessor,  and  by  the  terms 
of  the  lease  the  business  was  carried 
on  by  it  under  government  control. 
The  question  is  not  one  of  substance. 
If  the  lessee  was  carrying  on  its  busi- 
ness through  the  lessor,  and  the  latter 
is  required  to  pay  compensation  under 
this  award,  it  has  ample  recourse 
against  the  lessee,  and  undoubtedly 
any  liability  imposed  upon  it  will  be 
met  in  the  adjustment  of  the  rentals. 
We  consider  the  question  more  one  of 
technicality  than  of  substance,  and 
are  prepared  to  hold  that  for  the  pur- 
poses of  the  protection  of  the  claimant 
under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  chap.  67)  the  ap- 
pellant was  his  employer  and  that  the 
award  may  stand." 

While  no  provision  similar  to  that  of 
§  10  of  the  Federal  Control  Act  was 
made  in  respect  to  telegraph  and  cable 
companies,  the  rule  heretofore  stated 
was  applied  in  Witherspoon  v.  Postal 
Teleg.  &  Cable  Co.  (1919)  257  Fed. 
758,  an  action  for  damages  alleged  to 
have  been  caused  by  delay  in  deliver- 
ing a  cable,  at  a  time  when  its  lines 
were  being  operated  by  the  Postmaster 
General  on  behalf  of  the  United  States. 
The  court  said :  "Neither  in  the  joint 
resolution  nor  the  proclamation  of  the 
President  is  there  a  provision  similar 
to  §  10  of  the  Act  of  March  21,  1918, 
chap.  25,  40  SUt.  at  L.  456,  Comp.  SUt. 
§  31153J,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  762,  taking  over  the  r.ailroad  sys- 
tems of  the  country.  It  seems  to  me» 
however,  that  it  was  the  intention  of 
Congress,  in  authorizing  the  President 
to  take  over  the  lines,  that  the  com- 
panies should  go  ahead  with  private 
business    the    same    as    theretofore. 
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This  would  contemplate  the  institution 
and  defense  of  suits.  If  the  company 
is  allowed  to  take  and  send  private 
messages,  there  should  be  some  method 
of  holding  it  liable  for  damages  occa- 
sioned through  negligence,  notwith- 
standing the  Postmaster  General  had 
the  direction  and  control  of  the  com- 
pany. .  .  .  The  joint  resolution  pro- 
vides for  just  compensation  to  the 
companies  and  the  method  of  settling 
disputes  as  to  same  between  them  and 
the  government.  If  the  companies  are 
held  for  damages  occasioned  while  un- 
der government  control,  compensation 
will  certainly  extend  to  reimburse- 
ment. In  the  meantime  litigants 
should  not  be  delayed  in  liquidating 
their  claims.  Therefore  I  think  it 
proper  that  the  plaintiff  in  this  case 
should  be  allowed  to  establish  his  lia- 
bility against  the  company,  if  there  is 
any.  Delay  in  the  trial  of  the  case 
may  result  in  hardship  to  either  side." 
But  in  Western  U.  Teleg.  Co.  v.  Da- 
vis (1920)  —  Ark.  — ,  218  S.  W.  833, 
an  action  brought  under  statute 
against  a  telegraph  company,  to  re- 
cover damages  for  mental  anguish 
caused  by  the  negligence  of  the  com- 
pany in  transmitting  a  message,  was 
dismissed  on  the  ground  that  at  the 
time  of  the  negligent  act  complained 
of  the  telegraph  lines  were  under  con- 
trol of  the  United  States  government. 
The  court  said:  "The  assumption  of 
control  by  the  Postmaster  General  was 
complete,  and  constituted  a  substitu- 
tion of  the  government  for  the  owners 
of  the  telegraph  lines  in  the  operation 
of  the  same.  The  possession  and  con- 
trol of  the  owners  was  entirely  dis- 
placed, and  the  act  of  negligence  com- 
plained of  was  committed  not  by  the 
servants  and  employees  of  the  tele- 
graph company,  but  by  the  servants 
and  agents  of  the  government.  There 
was  no  liability  resting  upon  the  tele- 
graph company  for  the  act  of  the  gov- 
ernment, and  no  such  liability  was 
created  by  statute.  .  .  .  The  stat- 
ute, or  rather  the  joint  resolution,  now 
under  consideration,  does  not  contain 
a  word  which  would  justify  us  in 
holding  that  it  preserved  the  liability 
of  the  telegraph  companies,  nor  does 
it  authorize  a  suit  against  the  tele- 


graph companies.  Compensation  is  to 
be  paid  by  the  government  for  the  use 
of  the  property,  but  no  authority  is 
conferred  to  hold  the  owners  of  the 
respective  lines  responsible  for  inju- 
ries which  occur  under  government 
control.  We  see  no  escape  from  the 
conclusion  that  there  is  no  liability  in 
this  case  for  the  injury  complained 
of." 

And  in  Foster  v.  Western  U.  Teleg; 
Co.  (1920)  —  Mo.  App.  — ,  219  S.  W. 
107,  the  court  reversed  a  judgment  for 
the  plaintiff,  in  an  action  brought 
against  the  telegraph  company  and  the 
Postmaster  General  to  recover  a  pen- 
alty provided  for  by  statute  for  failure 
to  promptly  transmit  and  deliver  a 
telegraphic  message.  The  court  said: 
"No  suit  could  possibly  be  instituted 
against  the  Western  Union  Telegraph 
Company,  because  it  has  been  express- 
ly held  by  the  highest  authority  that 
when  the  President,  acting  under  the 
power  given  him  by  Congress,  took 
charge  of  the  telegraph  lines  of  the 
United  States,  such  lines  were  then 
operated  as  a  government  agency. 
.  .  .  It  appears  that  no  order  was 
ever  made  with  reference  to  telegraph 
lines,  such  as  was  made  concerning 
the  operation  of  railroads;  that  is,  to 
permit  litigants  who  based  causes  of 
action  arising  out  of  the  operation  of 
the  railroads  or  carriers  to  substitute 
the  Director  General  of  Railroads  in 
place  of  the  carriers.  Under  the  Su- 
preme Court  authorities  .  .  .  and 
under  the  recent  case  of  Rochel  Can- 
didate v.  Western  Union  Telegraph 
Co.  —  Ala.  — ,  83  So.  — ,  decided  by 
the  supreme  court  of  Alabama,  at  the 
October  term*  1919,  in  an  opinion  by 
McClellan,  J.,  we  must  hold  that  this 
penalty  provision  could  not  be  en- 
forced against  the  United  States  gov- 
ernment while  it  was  operating  the 
telegraph  lines." 

Similar  rulings  have  been  made  with 
respect  to  express  companies.  Thus, 
in  Edwards  v.  American  R.  Exp.  Co. 
(1919)  —  Mo.  App.  — ,  216  S.  W.  781, 
an  action  against  an  express  company 
operated  and  controlled  by  the  govern- 
ment under  the  Federal  Control  Act, 
for  damages  caused  by  delay  in  trans- 
porting a  shipment  of  eggs,  it  was  held 
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that  the  express  company  was  under 
the  duty  to  give  precedence  to  ship- 
ments of  the  United  States  govern- 
ment; and  if,  in  so  doing,  it  became 
impossible  to  deliver  the  shipment  to 
the  consignee  at  an  earlier  date  than 
it  did,  the  defendant  was  not  liable* 
However,  it  was  held  that  the  evidence 
did  not  show  any  such  volume  of  gov- 
ernment business  as  to  excuse  the  de- 
lay. And  in  Clapp  v.  American  Exp. 
Co.  (1919)  —  Mass.  — ,  125  N.  E.  162, 
an  action  against  an  express  company 
to  recover  damages  for  the  loss  and  de- 
preciation in  value  in  a  shipment  of 
horses,  it  was  held  that  the  fact  that 
the  company  was  under  government 
•control  was  no  defense  to  the  action. 

Y*  Jurimiictian  of  action  by  or  ageUtuft 

public  utility. 

In  Smith  ▼.  Babcock  &  W.  Co.  (1919) 
260  Fed.  679,  it  was  held  that  the  citi- 
zenship of  the  railroad,  and  not  of  the 
Director  General,  determined  the  ju- 
risdiction of  the  Federal  court  in  an 
action  against  a  railroad  under  Fed- 
eral control,  so  that  such  an  action 
might  be  brought  in  such  courts  only 
as  would  have  had  jurisdiction  in  the 
absence  of  Federal  control.  The  court 
said:  'This  section  [S  10]  further 
provides  that  no  defense  shall  be  made 
in  any  actions  at  law  or  in  equity  to 
enforce  any  liability  on  the  ground 
that  the  carrier  is  an  instrumentality 
or  agency  of  the  Federal  government, 
and  that  no  such  carrier  shall  be  en- 
titled to  transfer  any  action  brought 
by  or  against  it  to  any  Federal  court. 
Obviously,  this  means  that  right  to 
sue  in  or  remove  to  the  Federal  court 
Is  not  restricted  or  enlarged  in  conse- 
<iuence  of  Federal  control.  Constru- 
ing these  provisions  together  with  the 
entire  act,  it  seems  obvious  that  Con- 
gress intended  to  interfere  as  little  as 
could  be  avoided  with  the  situation 
existing  at  the  time  the  railroads  were 
taken  over,  and  that  the  rights  and 
remedies  of  all  persons  should  be  pre- 
served and  might  be  enforced  with  a 
minimum  of  interference  with  pre-ex- 
isting rights  and  remedies.  Assuming 
the  existence  of  a  liability,  it  seems 
evident  that  it  was  intended  parties 
should  have  the  right  to  assert  the 
same  in  any  court,  and  in  the  same 


manner  as  it  might  previously  have 
been  asserted.  This  intent  extends  not 
merely  to  the  method  of  bringing  the 
parties  into  court,  but  to  the  jurisdic- 
tion of  the  court.''  See  also  Hill  v. 
Director  General  of  Railroads  (1919) 
—  N.  C.  — ,  101  S.  E.  376,  set  out  in  the 
following  subdivision. 

Vt,  Set*viee  of  process. 

Christian  v.  Great  Northern  R.  Co. 
(1920)  —  Wis.  — ,  177  N.  W.  29,  was 
an  appeal  from  an  order  vacating  the 
service  of  the  summons  and  complaint 
in  a  personal  injury  action  against  a 
railroad  company.  The  lower  court 
sustained  a  motion  to  set  aside  the 
service  of  the  summons  and  complaint, 
the  motion  being  based  on  the  fact 
that  the  freight  agent  on  whom  the 
service  was  made  was  not,  at  the  time, 
in  the  employ  of  the  defendant  com- 
pany, but  was  an  agent  and  employee 
of  the  United  States  government,  serv- 
ing the  Director  General  of  Railroads, 
and  therefore  the  service  did  not  com- 
ply with  subd.  6  of  §  2637,  Wis.  Stat. 
1917,  which  provided  that  "service 
may  be  had  against  a  railroad  com- 
pany upon  the  station,  freight,  or  tick- 
et agent  of  the  company  who  shall 
reside  within  the  county."  It  was 
held  on  appeal  that  the  trial  court 
erred  in  vacating  the  service  of  the 
summons  and  complaint,  as  the  agent 
was  an  agent  of  the  defendant  com- 
pany, and  a  proper  person  upon  whom 
service  might  be  made. 

The  foregoing  case  was  followed  in 
Gilliam  v.  Atlantic  Coast  Line  R.  Co. 
(1920)  —  N.  C.  — ,  103  S.  E.  10,  where- 
in it  was  held  that  service  of  process 
upon  the  local  agent  of  a  railroad 
company  was  service  upon  the  Direc- 
tor General,  and  also  upon  the  com- 
panies represented  by  him. 

In  Clements  v.  Southern  R.  Co. 
(1920)  —  N.  C.  — ,  102  S.  E.  399,  it 
was  held  that,  although  the  defendant 
railroad  was  being  operated  by  the 
Director  General  as  representative  of 
the  lessee,  the  railroad  was  a  proper 
party  to  an  action  for  damages  brought 
by  an  employee,  and  that  service  upon 
the  local  agent  of  the  company  was 
equally  service  upon  the  corporation 
and  on  the  Director  General. 

In  State  ex  rel.  Hines  v.  Calhoun 
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(1920)  —  Mo.  — ,  220  S.  W.  6,  General 
Orders  50  and  60a  were  said  to  be  en- 
abling orders,  giving  the  courts  juris- 
diction over  the  Director  General  by 
proper  service  of  process,  but  not 
warranting  service  in  a  district  where 
no  provision  of  law  gives  jurisdiction. 
Accordingly  a  court  of  a  county  where 
the  railroad  maintained  no  office  for 
''its  usual  and  customary  business" 
was  held  to  havie  no  jurisdiction. 

VII,  Removal  of  oauae  to  Federal  €)ourt. 

In  Hill  V.  Director  General  of  Rail- 
roads (1919)  —  N.  C.  — ,  101  S.  E. 
376,  action  was  brought  against  a  do- 
mestic railroad  corporation  and  the 
Director  General  of  Railroads  to  re- 
cover damages  for  personal  injuries 
suffered  by  the  plaintiff  from  the  neg- 
ligent operation  of  the  defendant's 
road  in  North  Carolina,  by  its  lessee, 
the  Southern  Railway  Company,  a  for- 
eign corporation.  The  Director  Gen- 
eral appeared  and  obtained  a  stay  of 
the  action  as  to  the  defendant  road 
on  the  ground  that  under  and  by  vir- 
tue of  his  own  order  (No.  50a)  such 
suits  might  be  prosecuted  only  against 
him.  Thereupon  the  Director  General 
filed  a  bond  and  petition  for  removal 
of  the  cause  to  the  United  States  dis- 
trict court,  on  the  ground  that  the 
controversy  was  wholly  between  a  citi- 
zen of  North  Carolina  and  the  defend- 
ant, '^a  citizen  of  New  York,  operating 
and  controlling  a  corporation  original- 
ly created,  organized,  and  existing  un- 
der and  by  virtue  of  the  laws  of  Vir- 
ginia, and  not  a  citizen  or  resident  of 
the  state  of  North  Carolina."  It  was 
held  that  as  the  plaintiff,  in  his  com- 
plaint, had  stated  a  cause  of  action 
only  against  a  domestic  corporation, 
the  application  for  removal  was  prop- 
erly denied  in  view  of  §  10  of  the  Act 
of  March  21,  1918,  providing  as  fol- 
lows: "Nor  shall  any  such  carrier  be 
entitled  to  have  transferred  to  a  Fed- 
eral court  any  action  heretofore  or 
hereafter  instituted  by  or  against  it, 
which  action  was  not  so  transferable 
prior  to  the  Federal  control  of  such 
carrier."  The  court  furthermore  held 
that  the  Director  General,  "having  be- 
come a  party  and  accepted  the  position 
of  defending  the  suit  as  being  in  the 
management  and  control  of  defendant. 


obtained  a  stay  of  proceedings  against 
the  corporation  under  an  order  that 
such  suits  are  to  be  conducted  in  his 
official  capacity,  he  should  not  be  al- 
lowed to  change  his  attitude  and  un- 
dertake a  resistance  as  being  in  charge 
of  the  Virginia  company." 

VIII,  JSxeetiHon  of  process  against  public 

utility. 

By  the  express  provision  of  the  Fed- 
eral Control  Act  no  execution  may  be 
levied  on  railroad  property  under  Fed- 
eral control.  Discussing  the  payment 
of  judgments  against  the  Director 
General  in  Johnson  v.  McAdoo  (1919) 
257  Fed.  757,  the  court  said :  "It  will 
be  incumbent  upon  the  Director  Gen- 
eral to  defend  the  suit,  and  to  make 
pajonent,  Ib  the  event  of  a  recovery, 
out  of  his  receipts.  Section  12  of  the 
act  provides  that  the  moneys  received 
by  the  Director  General  shall  not  be 
covered  into  the  Treasury  of  the  Unit- 
ed States,  but  shall  remain  in  the  cus- 
tody of  the  same  officers,  and  the  ac- 
counting thereof  shall  be  in  the  same 
manner,  as  before  Federal  control. 
Under  the  orders  of  the  Interstate 
Commerce  Commission  judgments  for 
damages  are  chargeable  to  the  opera- 
tion of  the  roads,  and  are  payable  out 
of  the  general  receipts.  There  is  no 
doubt  that  the  same  action  will  follow 
in  the  event  of  recovery  in  this  case 
as  if  the  roads  were  not  under  govern- 
ment control,  and  the  question  of  an 
adjustment  as  between  the  government 
and  the  railroad  is  one  that  will  be 
settled  when  the  roads  are  turned 
back  to  their  owners,  or  other  disposi- 
tion made  of  them.  In  the  meantime, 
should  a  recovery  be  had,  no  execution 
can  issue  against  the  physical  property 
of  the  road  under  the  plain  terms  of 
the  act." 

But  the  recovery  of  a  shipment  by 
replevin  against  the  carrier  is  not  in- 
hibited. Salant  v.  Pennsylvania  R.  (3o. 
(1919)  188  App.  Div.  851,  177  N.  Y. 
Supp.  475.  In  that  case  it  appeared 
that  the  owner  of  shirt  material  de- 
livered it  to  a  bailee  under  the  contracl 
by  which  the  bailee  was  to  make  the 
material  into  shirts,  receiving  payment 
for  his  work  one  week  after  the  com- 
pleted shirts  were  delivered.  The 
bailee  sent  a  shipment  of  shipto  by  the 
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defendant  railroad  to  the  bailor,  on  an 
order  bill  of  lading  to  which  was  at- 
tached a  draft  for  the  amount  of  a 
claim  which  was  not  a  just  lien  on  the 
goods.  The  bailor  thereupon  brought 
an  action  of  replevin  against  the  rail- 
road  company,  which  relied  on  General 
Order  No.  43  of  the  Director  General, 
providing  as  follows:  "It  is  therefore 
ordered  that  no  moneys  or  other  prop- 
erty under  Federal  control  or  derived 
from  the  operation  of  carriers  while 
under  Federal  control  shall  be  subject 
to  garnishment  or  like  process  in  the 
hands  of  such  carriers  or  any  of  them, 
or  in  the  hands  of  any  employee  or  offi- 
cer of  the  United  States  Railroad  Ad- 
.ministration."  The  court  did  not  agree 
with  this  contention,  however,  saying: 
'Tn  my  opinion,  such  construction  does 
violence  to  the  intent  and  meaning  of 
the  order,  and,  furthermore,  that  if  ic 
was  intended  to  be  so  applied  it  would 
be  void,  being  beyond  the  powers  of 
the  Federal  administrator  as  conferred 
by  the  act  of  Congress.  Act  March  21, 
1918,  chap.  25,  40  SUt.  at  L.  451,  Comp. 
Stat.  §  8115ia,  Fed.  Stat.  Aimo.  Supp. 
1918,  p.  757.  The  recitals  contained 
in  and  preceding  the  order  show  that 
the  purpose  was  to  safeguard  the 
wages  of  employees  from  garnishee 
process  while  in  the  possession  of  the 
Federal  administrator,  as  such  prac- 
tice was  prejudicial  to  the  operation 
of  the  lines  and  systems  of  transpor- 
tation. 

IX.  New  construction  of  §  11  of  Act  of 
March  21  f  1918, 

Section  11  of  the  Act  of  March  21, 
1918,  which  provides  that  "every  per- 
son ...  or  persons  acting  for  or 
employed  by  a  carrier,  •  .  .  or  other 
person,  .  .  .  who  •  •  •  shall  know- 
ingly interfere  with  or  impede  the 
possession,  use,  operation,  or  control 
of  any  railroad  property,  railroad,  or 
transportation  system  hitherto  or  here- 
after taken  over  by  the  President 
•  .  .  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished,''  etc., 
was  under  consideration  in  the  case 
of  United  States  v.  Kambeitz  (1919) 
256  Fed*  247,  wherein  it  was  held  that 
the  conviction  of  An  express  employee, 
who  stole  express  matter  being  carried 


by  the  express  company  for  hire  while 
under  Federal  control,  could  be  sus- 
tained under  the  act.  In  overruling  a 
demurrer  to  the  indictment,  the  court 
said :  "The  possession,  use,  and  opera- 
tion of  the  system  includes  the  right 
to  carry  and  transport  the  goods  in- 
trusted to  the  carrier  without  unlaw- 
ful obstruction  or  interference,  and  he 
who  unlawfully  interferes  with  and 
impedes  the  exercise  of  this  right  in- 
terferes with  and  impedes  such  posses- 
sion, use,  and  operation  of  the  system 
itself.  If  the  goods  being  transported 
by  the  operation  of  the  system  are'  un- 
lawfully taken  and  carried  away,  the 
system  ceases  to  operate.  The  instru- 
mentalities used  in  operating  the  sys- 
tem may  still  move,  but  the  transpor-^ 
tation  system'  does  not  operate." 

Section  11  of  the  act  of  March  21, 
1918,  further  provides  as  follows :  "For 
the  taking  or  conversion  to  his  own  use 
or  the  embezzlement  of  money  or  prop- 
erty derived  from  or  used  in  connec* 
tion  with  the  possession,. use,  or  opera- 
tion of  said  railroads  or  transportation 
systems,  the  criminal  statutes  of  the 
United  States,  as  well  as  the  criminal 
statutes  of  the  various  states  where 
applicable,  shall  apply  to  all  officers, 
agents  and  employees  engaged  in  said 
railroad  and  transportation  service, 
while  the  same  is  under  Federal  con-* 
trol,  to  the  same  extent  as  to  persons 
employed  in  the  regular  service  of  the 
United  States."  The  question  also 
arose  in  United  States  v.  Kambeitz 
(Fed.)  supra,  whether  express  matter, 
stolen  by  an  employee  from  an  express 
company  which  was  being  operated  by 
the  government,  was  "properly  derived 
from"  the  "operation"  of  the  trans- 
portation system.  In  answering  this 
question  in  the  affirmative,  the  court 
said:  "The  operation  of  this  trans- 
portation system  consisted  and  con- 
sists in  drawing  or  obtaining  or  receiv- 
ing from  other  goods,  chattels,  or  oth- 
er property  for  transportation  for  a 
compensation,  and  the  transportation 
of  such  property.  This  is  the  main 
thing  the  transportation  system  does 
when  in  operation.  It  does  not  oper- 
ate unless  it  does  this,  and  only  oper- 
ates when  it  does  this.  Hence  this 
property  and  its  possession  were  de* 
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rived  from  the  operation  of  this  trans- 
portation system.  'Derive'  means  (see 
Century  Diet.):  *(3)  To  draw  or  re- 
ceive, as  from  a  source  or  origin,  or 
by  regular  transmission;  as  to  derive 
ideas  from  the  senses;  to  derive  in- 
struction from  a  book;  his  estate  is 
derived  from  his  ancestors.'  Clearly 
the  property  stolen  by  defendants  was 
derived  from  the  operation  of  the 
transportation  system;  that  is>  by 
means  of  and  because  of  the  operation 
and  use  of  the  system.  It  was  by  oper- 
ating this  transportation  system  that 
the 'United  States  obtained  and  came 
into  possession  of  such  property.  But 
for  such  operation  of  the  system  the 
tJnited  States  would  not  have  had  it. 
So  this  property  so  stolen  was  derived 
from  the  possession  and  use  of  such 
transportation  system.  In  operating 
such  a  transportation  system,  the 
one  in  possession  and  operating 
it  holds  himself  or  itself  out  as  a  com- 
mon carrier  for  hire  and  invites 
custom — the  delivery  to  it  of  prop- 
erty for  transportation.  This  is  a 
necessary  part  of  the  use  and  operation 
of  the  system  of  transportation.  The 
words  'derived  from'  do  not  imply  that 
the  property  stolen  or  converted  by 
the  employee  must  have  been  pur- 
chased with  money  earned  in  carrying 
on  or  operating  or  using  the  system, 
or  that  such  property  must  be  a  part 


of  that  which  came  to  the  possession 
of  the  government  when  the  trans- 
portation system  was  taken  over." 
This  case  was  affirmed  in  (1919) 
262  Fed.  378,  a  majority  of  the  court 
being  of  the  opinion  that  the  goods 
stolen  were  not  "property  derived 
from  or  used  in  connection  with  the 
possession,  use  or  operation"  of  the 
New  York  Central  Railroad,  and  that 
the  act  contemplated  instrumentali- 
ties of  transportation  rather  than  mer- 
chandise carried  for  freight.  How- 
ever, the  court  was  unanimous  in  hold- 
ing that  the  stealing  of  the  goods  did 
not  interfere  with  and  impede  the  pos- 
session, operation,  and  control  of  the 
American  Railway  Express  Company 
as  charged  in  the  third  count. 

X.  Effect  of  retm^  of  railroad^  to  their 

oivfters. 

The  liability  of  railroads  for  acts  of 
negligence  occurring  during  the  pe- 
riod of  Federal  control,  and  the  re- 
covery against  them  in  such  cases, 
will  not  be  affected  by  the  return  of 
these  corporations  to  their  owners,  or 
rather  the  abandonment  of  supervi- 
sion by  the  government,  which  took 
place  on  March  1,  1920.  Gilliam  v.  At- 
lantic Coast  Line  R.  Co.  (1920)  -— 
N.  C.  — ,  103  S.  E.  10;  Clements  v. 
Southern  R.  Co.  (1920)  —  N.  C.  — ,  102 
S.  E.  399.  W.  F.  F. 


FRANK  L.  BALLAINE,  Plff.  in  Err., 

V. 

ALASKA  NORTHERN  RAILWAY  COMPANY. 
UNITED  STATES,  Intervener. 

Vnited  States  Circuit  Court  of  Appeals,  Ninth  Circuit  ^Juty  7,  19 lO. 

(259  Fed.  183.) 

Railroads  —  property  of  United  States  —  liability  for  tort. 

1.  No  action  can  be  maintained  against  a  railroad  company  the  stock, 
bonds,  and  property  of  which  have  been  purchased  by  the  United  States 
under  authority  of  Congress  for  public  purposes,  for  a  tort  committed 
by  the  railroad  officials,  such  as  the  institution  of  a  malicious  prosecution. 

[See  note  on  this  question  beginning  on  page  995.] 

United  States  —  liability  for  tort.  its  officers  in  the  discharge  of  their 

2.  The  United  States  cannot  be  sued     official  duties. 

for  a  tort,  even  though  committed  by  [See  26  R.  C.  L.  1460,  1461.] 


BALLAINE  v.  ALASKA  N.  R.  CO.  991 

(io9  Fed.  18S.) 

Error  to  the  District  Court  of  the  United  States  for  the  Third  Division 
of  the  Territory  of  Alaska  (Brown,  Dist.  J.)  dismissing  the  complaint 
against  the  defendant  in  an  action  in  which  the  United  States  intervened, 
brought  to  recover  damages  for  alleged  malicious  prosecution.    Affirmed. 

Statement     by     Hunt,     Circuit     and  south,  of  all  of  which  facts 


Judge : 

On  April  29,  1915,  in  the  district 
court  for  the  territory  of  Alaska, 
third  division,  the  Alaska  Northern 
Railway  Company  sued  the  Alaska 
Central  Railway  Company  and 
Frank  L.  Ballaine  to  declare  a  trust 
for  the  use  of  the  Alaska  Northern 
Railway  Company  in  and  to  certain 
real  estate  at  Seward,  Alaska,  the 
legal  title  to  which  was  in  Frank  L. 
Ballaine.  In  November,  1915,  after 
trial,  the  court  dismissed  the  action, 
with  costs  to  the  defendant  therein. 
Thereafter,  on  June  24,  1916,  Bal- 
laine brought  the  present  action 
against  the  Alaska  Northern  Rail- 
way Company  to  recover  damages, 
on  the  ground  that  the  suit  hereto- 
fore mentioned  was  maliciously  in- 
stituted without  probable  cause. 
The  railway  company  pleaded  that 
the  property  of  the  corporation,  at 
the  time  the  action  was  brought, 
was  owned  by  the  United  States, 
and  that  in  the  former  suit  the  com- 
pany had  acted  in  good  faith  on  the 
advice  of  counsel.  Ballaine  by  reply 
put  in  issue  the  defense  of  advice 
by  counsel. 

Thereafter  on  October  23,  1916, 
the  United  States,  by  leave  of  court, 
intervened  and  set  up  that  on  April 
6,  1915,  under  the  Alaska  Railroad 
Act,  approved  March  12,  1914,  the 
United  States  had  contracted  in 
9)^riting  with  certain  proper  parties 
for  the  purchase  of  the  railway  and 
the  real  and  personal  property  of 
the  Alaska  Northern  Railway  Com- 
pany, and  all  the  stocks  and  bonds 
of  that  corporation ;  that  such  agree- 
ment "'expressly  excluded  from  the 
purchase  made  by  the  United  States 
of  America  from  the  Alaska  North- 
em  Railway  Company  any  claims 
of  the  Alaska  Northern  Railway 
Company  or  of  the  vendors  in  said 
agreement  against  any  person  or 
persons  whomsoever,  with  refer- 
ence to  the  title  of  the  Seward 
town  site,  otherwise  known  as 
United   States   surveys   726   north 


plaintiff  had  due  notice;"  that 
the  United  States  has  paid  in  full 
all  moneys  agreed  by  it  to  be  paid 
under  the  agreement,  and  was  a 
bona  fide  purchaser,  owner,  and 
holder  of  the  stocks,  assets,  and 
bonds  of  the  railway  company,  and 
has  taken  charge  and  controlled  the 
road  in  behalf  of  the  United  States, 
and  that  the  United  States  never 
has  had  any  interest  in  the  litiga- 
tion commenced  by  the  Alaska  cor- 
poration on  April  29,  1915,  against 
Ballaine  and  others;  and  that  that 
suit  was  commenced  and  prosecuted 
solely  for  and  in  behalf  of  the  for- 
mer trustees  and  owners  of  the 
Alaska  Northern  Railway  Company. 
In  due  course  Ballaine  answered, 
and  set  up  that  the  Alaska  Northern 
Railway  Company  was  operating 
and  maintaining  the  railroad  and 
that  a  corporate  organization  was 
then  in  existence;  that  the  United 
States,  through  the  Secretary  of  the 
Interior,  knew  of  the  claim  of  Bal- 
laine against  the  railway  company 
for  damages  for  alleged  malicious 
prosecution  prior  to  the  final  pay- 
ment by  the  United  States  for  the 
stocks  and  bonds  of  the  defendant 
corporation;  that  the  United  States 
has  not  exercised  any  of  the  rights 
of  sovereignty  in  the  conduct,  opera- 
tion, and  maintenance  of  the  railway 
company,  but  is  engaged  in  a  com- 
mercial business  in  the  operation 
and  conduct  of  *the  railway,  and  ac- 
quired the  assets  of  the  corporation 
subject  to  the  unliquidated  cliaim  of 
Baliaine  for  damages  sustained  by 
reason  of  the  acts  of  the  former 
board  of  directors  of  the  railway 
company. 

The  United  States  demurred  to 
this  answer  to  the  complaint  in  in- 
tervention, and  on  December  3, 
1917,  the  district  court  dismissed 
the  complaint  of  Ballaine  against 
the  Alaska  Northern  Railway  Com- 
pany, upon  the  ground  that  Bal- 
laine's  action  was  one  sounding  in 
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tort,  and  that  the  real  party  de- 
fendant is  the  United  States,  and 
that  there  was  no  jurisdiction  to 
proceed  with  the  cause.  Ballaine 
then  sued  out  a  writ  of  error. 

Argued  before  Gilbert,  Ross,  and 
Hunt,  Circuit  Judges. 

Mr.  L.  V.  Ray,  for  plaintiff  in  error: 

The  demurrer  of  plaintiff  to  com- 
plaint in  intervention '  should  have 
been  sustained. 

Litchfield  v.  Goodnow  (Litchfield  v. 
Crane)  123  U.  S.  549,  31  L.  ed.  199,  8 
Sup.  Ct.  Rep.  210. 

The  plaintiff  is  entitled  to  have  de- 
termined upon  testimony  submitted, 
relevant  thereto,  whether,  in  the  con- 
duct, operation,  and  maintenance  of 
the  Alaska  Northern  Railway  Com- 
pany, the  United  States  government 
has  abandoned  its  sovereign  capacity 
and  has  entered  upon  a  commercial 
business 

Salas  V.  United  States,  148  C.  C.  A. 
440,  234  Fed.  842;  Louisiana  v.  Gar- 
field, 211  U.  S.  70,  58  L.  ed.  93,  29  Sup. 
Ct  Rep.  31 ;  United  States  v.  Lee,  106 
U,  S.  196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep. 
240 ;  Wells  v.  Nickles,  104  U.  S.  444,  26 
L.  ed.  825;  Scranton  v.  Wheeler,  179 
U.  S.  141,  45  L.  ed.  126,  21  Sup.  Ct. 
Rep.  48. 

The  dismissal  of  plaintiff's  com- 
plaint by  the  lower  court,  upon  the 
ground  that  said  court  was  without 
jurisdiction  of  the  subject-matter  of 
the  action,  precludes  plaintiff  from 
submitting  to  a  competent  tribunal  the 
question  of  fact  as  to  damage  sus- 
tained by  him,  and  deprives  him  of  any 
remedy. 

Ward  V.  Congress  Constr.  Co.  39 
C.  C.  A.  669,  99  Fed.  598 ;  United  States 
V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1 
Sup.  Ct.  Rep.  240. 

Mr.  William  A.  Munly,  for  defendant 
in  error  intervener:  ^ 

The  United  States  of  America  had 
the  right  to  intervene  in  said  action. 

Spanagel  v.  Reay,  47  Cal.  608 ;  Kim- 
ball V.  Richardson-Kimball  Co.  Ill  Cal. 
396,  43  Pac.  1111;  3  Cyc.  523;  Robin- 
son V.  Crescent  City  Mill  &  Transp. 
Co.  93  Cal.  316,  28  Pac.  950;  McAllen 
V.  Hodge,  92  Minn.  68,  99  N.  W.  424; 
Wohlwend  v.  J.  I.  Case  Threshing 
Mach.  Co.  42  Minn.  500,  44  N.  W.  517; 
Coffey  V.  Greenfield,  55  Cal.  382 ;  Mor- 
ey  V.  Lett,  18  Colo,  128,  31  Pac.  857; 
Rosenberg  v.  Salomon,  144  N.  Y.  92, 
38  N.  E.  982;  The  Exchange  v.  Mc- 
Faddon,  7  Cranch,  116,  2  L.  ed.  287; 
Stanley  v.  Schwailby,  147  U.  S.  613,  87 
L.    ed.    261,    13    Sup.    Ct.    Rep.    418; 


Percy  Summer  Club  v.  Astle,  110  Fed. 
486. 

Where  a  complaint  states  substan- 
tial facts  which  constitute  a  cause  of 
action,  or  if  it  can  be  inferred  by  rea- 
sonable intendment  from  the  matter 
set  forth,  it  will  be  sufficient,  in  tiie 
absence  of  a  motion  to  make  more  defi- 
nite and  certain,  notwithstanding  im- 
perfections of  form  or  the  omission  of 
specific  allegations. 

Shea  V.  Nilima,  66  C.  C.  A.  263,  133 
Fed.  209. 

The  United  States  is  the  real  party 

.defendant  and  cannot  be  subjected  to 

an  action  of  this  character,  as  it  has 

not  given  congressional  authority  to 

do  so. 

Hagood  V.  Souther,  117  U.  S.  52,  29 
L.  ed.  805,  6  Sup.  Ct.  Rep.  608;  Murray 
V.  Wilson  Distilling  Co.  213  U,  S.  169, 
53  L.  ed.  750,  29  Sup.  Ct.  Rep.  458; 
Smith  V.  Reeves,  178  U.  S.  438,  44  L. 
ed.  1142,  20  Sup.  Ct.  Rep.  919. 

The  immunity  of  a  state  from  suit  or 
action,  except  when  consented  to  by 
the  state,  is  the  same  as  that  of  the 
United  States,  the  immunity  in  each, 
case  being  founded  on  sovereignty; 
and  the  cases  holding  a  state  to  be 
immune  have  therefore  like  applica- 
tion to  the  United  States. 

Cunningham  v.  Macon  &  B.  R.  Co. 
109  U.  S.  446,  27  L.  ed.  992,  8  Sup.  Ct. 
Rep.  292,  609;  Hans  v.  Louisiana,  134 
U;  S.  17,  33  L.  ed.  848,  10  Sup.  Ct.  Rep. 
504;  Kawananakoa  v.  Polyblank,  205 
U.  S.  353,  61  L.  ed.  886,  27  Sup.  Ct 
Rep.  526. 

The  United  States  has  not  permitted 
or  given  consent  to  be  sued  in  any 
matter  sounding  in  tort. 

Schillinger  v.  United  States,  155  U. 
S.  167,  39  L.  ed.  110,  15  Sup.  Ct.  Rep. 
85 ;  Peabody  v.  United  States,  231  U.  S. 
539,  58  L.  ed.  368,  34  Sup.  Ct.  Rep. 
159;  Harley  v.  United  States,  198  U. 
S.  229,  49  L.  ed.  1029,  25  Sup.  Ct.  Rep. 
634;  Russell  v.  United  States,  182  U. 
S.  516,  45  L.  ed.  1210,  21  Sup.  Ct.  Rep. 
899 ;  Bigby  v.  United  States,  188  U.  S. 
406,  47  L.  ed.  523,  23  Sup.  Ct.  Rep.  468; 
Gibbons  v.  United  States,  8  Wall.  269. 
275,  19  L.  ed.  453,  454,  39  Cyc.  748. 

A  state  or  the  United  States  cannot 
be  sued  in  regard  to  its  property,  even 
if  it  goes  into  a  private  undertaking. 

Cunningham  v.  Macon  &  B.  R.  Co. 
109  U.  S.  446,  27  L.  ed.  992,  3  Sup.  Ct 
Rep.  293,  609;  Christian  v.  Atlantic 
&  N.  C.  R.  Co.  133  U.  S.  233,  33  L.  ed. 
589,  10  Sup.  Ct.  Rep.  260;  Murrav  v. 
Wilson  Distilling  Co.  213  U.  S.  151",  53 
L.  ed.  742,  29  Sup.  Ct,  Rep.  458;  Re 
Ayers,  123  U.  S.  448,  81  L.  ed.  216,  8 
Sup.  Ct.  Rep.  164. 


BALLAINE  v.  ALASKA  N.  R.  CO. 

(t59  Fed.   183.) 
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The  United  States,  as  the  owner  in 
possession  of  property,  cannot  be  in- 
terfered with  behind  its  back. 

United  States  ex  rel.  Goldberg  ▼• 
Daniels,  231  U.  S.  222,  58  K  ed.  192, 
84  Sup.  Ct.  Rep.  84;  International  Pos- 
tal Supply  Co.  y.  Bruce,  194  U.  S.  601, 
48  L.  ed«  1184,  24  Sup.  Gt  Rep.  820; 
Oregon  ▼.  Hitchcock,  202  U.  S.  69,  60 
L.  ed.  938,  26  Sap.  Ct  Rep.  568 ;  Naga- 
nab  ▼.  Hitchcock,  202  U.  S.  473,  50  L. 
ed.  1113,  26  Sup.  Ct  Rep.  667;  Belknap 
V.  Schild,.161  U.  S.  10,  40  L.  ed.  599, 
16  Sup.  Ct.  Rep.  443. 

Suing  for  the  property  of  the  United 
States  is  suing  the  United  States. 

Stanley  v.  Schwalby,  147  U.  S.  508, 
37  L.  ed.  259,  13  Sup.  Ct.  Rep.  418; 
Belknap  v.  Schild,  161  U.  S.  17,  40  L. 
ed.  599,  16  Sup.  Ct  Rep.  443;  United 
States  V.  Clarke,  8  Pet  436^  8  L.  ed. 
1001. 

An  action  to  recover  a  money  judg- 
ment is  the  same  as  a  suit  against  its 
property,  where  a  state  or  the  United 
States  would  be  obliged  to  pay  it. 

Smith  ▼•  Reeves,  178  U.  S.  438,  44 
L.  ed.  1142,  20  Sup.  Ct  Rep.  919;  Ka- 
wananakoa  v.  Polyblank,  205  U.  S.  353, 
51  L.  ed.  836,  27  Sup.  Ct.  Rep.  526. 

Suits  may  be  maintained  by  the  gov- 
ernment in  its  own  courts  when  it  has 
a  proprietary  and  pecuniary  interest 
in  the  result,  and  also  when  it  is  neces- 
sary in  order  to  enable  it  to  discharge 
its  obligations  to  the  public. 

United  States  v.  American  Bell 
TeteplL  Co.  167  U.  8.  265,  42  L.  ed. 
163,  17  Sap.  Ct  Rep.  809;  United 
States  V.  Beebe,  127  U.  S.  338,  32  L.  ed. 
121,  8. Sup.  Ct  Rep.  1083. 

All  the  property  of  the  United  States 
is  held  for  public  purposes,  and  the 
property  held  by  its  agency  in  this 
ease  is  for  a  public  purpose,  and  en- 
titled to  the  immunities  secured  to  the 
sovereign  authority. 

United  States  v.  Insley,  130  U.  S.  266, 
32  L.  ed.  969,  9  Sup.  Ct  Rep.  485 ;  Van 
Brocklin  v.  Tennessee  (Van  Brocklin 
V.  Anderson)  117  U.  S.  151,  29  L.  ed. 
S45,  6  Sup.  Ct.  Rep.  670. 

Miss  Annette  Abbott  Adams  also  for 
defendant  in  error  and  intervener. 

Hunt,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  authority  of  the  United 
States  to  acquire  the  railroad  came 
from  the  act  of  Congress  approved 
March  12,  1914,  chap.  37,  38  Stat 
at  L.  805,  Comp.  Stat  §§  3593ar. 
8693d,  1  Fed.  Stat.  Anno.  2d  ed.  pp. 

8  A.L.R.-— 63. 


336-588,  entitled  ''An  Act  to  Au- 
thorize  the  President  of  the  United 
States  to  Locate^  Construct,  and 
Operate  Railroads  in  the  Territory 
of  Alaska,  and  for  Other  Purposes.^' 
The  Secretary  of  the  Interior,  act- 
ing by  authority  of  the  President, 
made  the  mritten  agreement  of 
April  6,  1916,  and  one  of  later  data 
for  the  purchase  of  the  real  and  per- 
sonal property  of  the  railway  com- 
pany and  of  all  the  stocks  and  bonds 
of  the  corporation.  The  purpose  of 
the  agreement  was  to  secure  to  the 
United  States  entire  control  Mid 
ownership,  excluding,  however,  firom 
the  property  purchased,  any  claims 
of  the  railway  company  or  the  ven- 
dors against  persons  ^  with  refer- 
ence to  title  to  the  Seward  town  fite. 
Thus  while,  as  between  the  United 
States  and  the  railway  corporation 
and  its  vendors,  the  United  states 
became  the  owner  of  the  railroad 
and  stock,  it  did  not  purchase  any 
claim  that  the  railroad  company  had 
against  Ballaine  for  any  matter  per- 
taining to  the  title  to  the  Seward 
towq  site ;  and  Ballaine  knew  of  this 
agreement.  If,  under  the  situation, 
Ballaine  can  proceed  with  this^  ac- 
tion, and  should  recover  a  judgment 
against  the  raih*oad  company,  he 
would  look  for  satisfaction  to  the 
proptfty  held  in  the  name  of  the 
corporation.  That  property,  how- 
ever, is  now  owned  by  the  United 
States.  It  is  really  the  property  of 
the  United  States;  hence,  if  seized 
on  execution,  we  would  have  a  judg- 
ment creditor  in  an  action  in  tort 
interfering  with  the  property  owned 
by  the  United  States,  held,  it  is  true, 
in  the  name  of  the  railroad  com- 
pany, yet  so  held  for  account  of  the 
United  States  by  and  through  an 
agency  in  the  form  of  a  corporation. 
That  the  United  States  cannot  be 
sued  for  a  tort,  even  ^.,,^^  g,^,^^ 
though  comnutted  »ai>uitr  for 
by  its  officers  in  the  ^^^^' 
discharge  of  their  official  duties,  la 
thoroughly  well  settled.  Peabody  v. 
United  States,  231  U.  S.  680,  58  L. 
ed.  351,  34  Sup.  Ct  Rep.  159 ;  Smith 
V.  Reeves,  178  U.  S.  436,  44  L.  ed. 
1140,  20  Sup.  Ct.  Rep.  919;  Occi- 
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dental  Constr.  Co.  v.  United  States, 
158  C.  C.  A.  157,  245  Fed.  817; 
Smith  v«  Rackliflte,  31  C.  C.  A.  328, 
59  U.  S.  App.  427,  87  Fed.  964. 

To  overcome  the  application  of 
the  rule,  plaintiff  in  error  argues 
that  in  the  operation  and  mainte- 
nance of  the  railroad  the  United 
States  is  carrying  on  a  commercial 
business,  and  in  such  business  has, 
to  an  ebctent,  abandoned  its  sov- 
ereign capacity.  We  cannot  uphold 
that  view.   Congress,  in  its  power  to 

regulate  conunerce, 

i!i^At*7t  could  construct,  or 

Sni^Td  itm^t^m^  could  suthorize  a 
lujbiiityfor         corporation   or    in- 

dividuals  to  con* 
struct,  a  railroad,  or  to  buy  a  rail- 
roads and  clearly,  in  the  territories, 
has  a  plenary  power  to  grant  fran- 
chises, to  create  a  railroad  system, 
and  to  employ  the  agency  of  a  cor- 
poration as  a  means  of  accomplish- 
ing such  object.  California  v.  Cen- 
tral P.  R.  Co,  127  U.  S.  1,  39,  32  L. 
ed.  150, 157, 2  Inters.  Com.  Rep.  153, 
8  Sup.  Ct.  Rep.  1073.  In  Luxton  v. 
North  River  Bridge  Co.  153  U.  S. 
525,  38  L.  ed-  808,  14  Sup.  Ct.  Rep. 
891,  the  court  held  that  Congress 
could  create  corporations  as  appro- 
priate means  of  executing  the  pow- 
ers of  government,  as,  for  instance, 
a  railroad  corporation,  for  the  pur- 
pose of  promoting  commerce  among 
the  states.  Indiana  v.  United  States, 
148  U.  S.  148,  87  L.  ed.  401, 13  Sup. 
Ct.  Rep.  564.  The  Act  of  March  12, 
1914,  chap.  37,  heretofore  cited, 
which  authorizes  the  President  to 
locate,  construct,  and  operate  rail- 
roads in  Alaska,  expressly  provides 
that  the  Alaska  railroad  is  for  the 
settlement  of  public  lands  and  for 
transportation  of  coal  for  the  Army 
and  Navy,  for  the  transportation  of 
troops,  arms,  munitions  of  war,  the 
mails,  and  for  "other  governmental 
and  public  uses,"  and  to  transport 
passengers  and  property.  The  act 
(§  4)  also  confers  authority  upon 
the  President,  through  such  agents 
as  he  may  appoint  or  employ,  to  do 
all  necessary  acts,  in  addition  to 
those  dpeciaUy  authorized,  to  enable 


him  to  accomplish  the  purposes  of 
the  act.  By  §  1  the  President  is 
authorized  to  purchase  or  acquire 
other  railroads  to  carry  out  the  pur- 
poses of  the  act,  and  to  employ  of- 
ficers and  agents  in  order  to  accom- 
plish the  purpose  of  the  legislation. 
Taking  all  these  provisions  together^ 
they  plainly  show  that  the  United 
States,  in  acquiring  tiie  stocks  and 
bonds  and  property  of  the  Alaska 
Northern  Railway  Company,  acted 
in  its  sovereign  capacity,  and,  in  ex- 
ercising entire  control,  possession, 
ownership,  and  management,  has 
ma*ely  employed  the  corporate  or- 
ganization  as  an  agency  through 
which  to  execute  the  purposes  of 
the  statute. 

Instances  of  where  a  state  gov- 
ernment was  carrying  on  a  private 
enterprise,  but  where  it  was  held 
that  a  suit  could  not  be  maintained 
against  the  objection  of  the  state, 
are  found  in  Murray  v.  Wilson  Dis- 
tilling Co.  213  U.  S.  151,  53  L.  ed. 
742,  29  Sup.  Ct.  Rep.  458,  and  Cun- 
ningham v.  Macon  &  B.  R.  Co.  109 
U.  S.  446,  27  L.  ed,  992,  3  Sup,  Ct 
Rep,  292,  609.  Salas  v.  United 
States,  148  C.  C.  A.  440,  234  Fed. 
842,  cited  by  the  plaintiff  in  error, 
is  to  be  distinguished.  There  Burke 
and  Salas  were  indicted  for  conspir- 
ing to  defraud  the  United  States. 
The  United  States  owned  all  of  the 
stock  of  the  Panama  Raih*oad  Com- 
pany, and,  through  the  Isthmian 
Canal  Commission  and  its  subsist- 
ence department,  food  supplies  were 
furnished  to  the  employees  on  the 
Isthmus  and  to  the  commissary  de- 
partment of  the  railroad  company, 
which  bought  and  furnished  all 
other  supplies.  Burke  was  manager 
of  the  commissary  department  of 
the  railroad.  The  court  of  appeals 
was  of  opinion  that  the  United 
States  had  entered  into  commercial 
business  in  the  premises  and  was  to 
be  treated  like  any  other  corpora- 
tion, and  that  the  combination 
proved  on  the  trial  was  not  one  in- 
tended to  defraud  the  United  States. 
Here,  however,  the  United  States 
holds  the  railroad  and,  stock  for  pub- 
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lie  purposes  under  clear  statutory 
authority,  and  it  operates  the  road 
in  the  necessary  discharge  of  its 
duty  to  the  public,  and  in  our  judg- 
ment, in  this,  a  civil  action,  can 
daim  the  privilegeB  and  inununitiee 
of  a  sovereign.  See  authorities 
heretofore  cited :   Murray  v.  Wilson 


Distilling  Co.  213  U.  S.  151, 68  L.  ed. 
742, 29  Sup.  Ct  Bep.  458. 

Our  opinion  is  that  the  United 
States  has,  by  the  pleadings,  shown 
itself  to  be  the  real  party  in  int^- 
est,  and  can  claim  the  immunity  set 
up  in  the  complaint  in  intervention* 

The  judgment  is  affirmed. 


ANNOTATION. 

Soil  againsl  railroad  owned  by  or  in  nrfiicli  interegt  it  held  by  Uiuted  Slates 

or  state. 


I.  Introductory,  995. 

'  IL  In.  absence  of  legislative  permission, 
995. 

III.  By  legislatiye  permission^  998. 

I.  Infrodutftonr* 

This  annotation  is  coniined  to  a  dis- 
cussion of  the  right  of  action  against 
a  railroad  owned  in  whole  or  in  part 
by  a  state  or  by  the  United  States,  or 
hi  which  a  state  or  the  Federal  govern- 
ment  has  an  interest.  Cases  arising 
daring  tjie  period  of  Federal  control 
of  railroads  are  not  included,  such 
cases  being  collected  and  considered 
in  the  annotation  to  L.  N.  Dantzler 
Lumber  Go.  v.  Texas  &  P.  R.  Go.  4 
A.L.R.  1680. 

f /.  In  mh^enee  of  legMative  permiasion* 

Immunity  from  suit  is  an  attribute 
of  every  sovereign,  and  it  is  well  set- 
tled that  neither  the  United  States  nor 
a  state  can  be  sued  without  its  con- 
sent. Consequently  a  railroad  owned 
or  controlled  by  the  United  States  or 
by  a  state  is,  as  a  general  propositioUt 
not  subject  to  suit;  and  it  seems  that 
a  suit  will  be  dismissed  if  the  United 
States  or  a  state  is  an  indispensable 
party,  by  reason  of  an  interest  which 
it  holds  in  the  corporatix)n.  Cunning- 
ham V.  Macon  &  B.  R.  Co.  (1883)  109 
U.  &  446,  27  L.  ed.  992,  8  Sup.  Ct.  Rep. 
292,  609 ;  Christian  v.  Atlantic  ft  N.  C. 
R.  Co.  (1889)  138  U.  S.  233,  38  L.  ed. 
e89,  10  Sup.  Ct.  Rep.  260;  Swaaey  v. 
North  Carolina  R.  Co.  (1874)  1 
Hughes,  17,  71  N.  C.  571,  Fed.  Gas.  No. 
13,679;  Meier  ▼.  Kansas  P.  R.  Go. 
(1877)  4  Dill.  378,  Fed.  Gas.  No.  9,394; 
Western  U.  Teleg.  Go.  v.  Western  &  A. 
B.  Co.    (1914)   142  6a.  532,  83  S.  £. 


185;  Troy  ft  G.  R.  Co.  v.  Com.  (1879) 
127  Msisa  48.  And  see  the  reported 
case  (BALLAINE  V.  Alaska  Nobthebn 
R.  Co.  ante,  990).  Compare  Salas  ▼• 
United  States  (1916)  148  C.  C.  A.  440, 
234  Fed.  842 ;  Panama  R.  Co.  v.  Gurran 
(1919)  168  C.  C.  A.  114,  256  Fed.  768; 
Panama  R.  Co.  v.  Robert  (1919)  168  C. 
C.  A.  119,  256  Fed.  778. 

The  rule  just  stated  has  been  applied 
in  the  case  of  a  railroad  in  the  possesr 
sion  of  a  state  as  mortgagor  after  de- 
fault. Thus,  in  Cunningham  v.  Macon 
ft  B.  R.  Co.  (U.  8.)  supra,  it  appeared 
that  the  state  assembly  of  Georgia 
passed  an  act  authorizing  the  governor 
to  indorse  bonds  of  a  railroad  com- 
pany. The  governor  indorsed  the 
bonds,  which  were  afterwards  negoti- 
ated by  the  company.  The  statute  un- 
der which  this  was  done  made  the  in- 
dorsement of  these  bonds  operate  as 
A  prior  mortgage  on  all  the  property 
of  the  company,  which  could  be  en- 
forced by  n  sale  by  the  governor,  on 
default  in  pasrment  of  the  bonds  so  in- 
dorsed, or  of  interest  falling  due  on 
theuL  In  addition  to  this  the  company 
executed  and  delivered  to  the  governor 
a  written  mortgage,  confirming  the 
lien  created  by  the  statute,  which  was 
duly  acknowledged  and  recorded.  The 
company  failed  to  pary  the  interest  cou- 
pons on  the  bonds,  and  the  governor  of 
the  state,  under  the  power  vested  in 
him,  took  possession  of  the  road,  put- 
ting it  into  the  hands  of  a  receiver, 
who  sold  and  conveyed  it  to  the  state. 
Thereupon  the  state,  hy  its  officers, 
took  possession  of  and  operated  the 
road.  Subsequently  the  holders  of  a 
second  mortgage  on  the  same  property 
filed  a  bill  to  foreclose  their  mortgage 
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and  to  set  aside  the  sale  made  by  the 
receiver  as  invalid,  and  to  have  prior- 
ity of  lien  for  reasons  stated  in  the 
bill.  The  governor,  the  state  treas* 
urer,  and  the  state  directors  of  the 
road  were  made  parties  defendant. 
The  Supreme  Court  of  the  United 
States  held  that  as  the  state  was  an  in- 
dispensable party  the  bill  would  not 
lie,  saying:  ''In  the  case  now  under 
consideration,  the  state  of  Georgia  is 
an  indispensable  party.  It  is  in  fact 
the  only  proper  defendant  in  the  case. 
No  one  sued  has  any  personal  interest 
in  the  matter  or  any  official  authority 
to  grant  the  relief  asked.  No  fore- 
closure suit  can  be  sustained  without 
the  sjtate,  because  she  has  the  legal  ti- 
tle to  the  property,  and  the  purchaser 
under  a  foreclosure  decree  would  get 
no  title  in  the  absence  of  the  state.  The 
state  is  in  the  actual  possession  of  the 
property,  and  the  court  can  deliver  no 
possession  to  the  purchaser.  The  en- 
tire interest  adverse  to  plaintiff  in  this 
suit  is  the  interest  of  the  state  of 
freorgia  in  the  property,  of  which  she 
has  both  the  title  and  possession." 
So,  in  Troy  &  G.  R.  Co.  v.  Com.  (1879) 
127  Mass.  48,  a  bill  in  equity  was  filed, 
the  object  of  which  was  to  redeem  the 
entire  railroad  franchise  and  property 
of  the  Troy  &  Greenfield  Railroad  Com- 
pany, mortgaged  by  that  corporation  to 
the  commonwealth,  and  surrendered  to 
the  commonwealth  under  a  statute 
which  provided  that  'the  right  of  re- 
demption shall  not  be  barred  until  ten 
years  have  elapsed  after  said  railroad 
and  tunnel  are  completed  and  the 
same  open  for  use."  The  statute  in 
question  made  no  provision  as  to  the 
manner  of  asserting  this  right  of  re^ 
demption.  A  demurrer  to  the  bill  was 
sustained  and  the  bill  was  dismissed, 
the  court  holding  that  it  had  no  juris- 
diction to  entertain  the  suit.  The 
court  said :  "It  is  a  fundamental  prin- 
ciple of  our  jurisprudence  that  the 
commonwealth  cannot  be  impleaded  in 
its  own  courts,  except  by  its  own  con- 
sent, clearly  manifested  by  act  of  the 
legislature;  and  this  principle  is  ap- 
plicable to  actions  to  recover  real  es- 
tate, and  to  bills  in  equity  to  enforce 
trusts,  or  to  foreclose  or  redeem  mort- 
gages." 


In  like  manner  the  ownership  of  rail- 
road stock  by  a  state  has  been  held  to 
make  it  improper  to  adjudicate  a  lien 
on  the  railroad  property,  since  the 
state,  a  necessary  party,  was  immune 
from  suit.  Christian  v.  Atlantic  &  N. 
C.  R.  Co.  (1889)  133  U.  &  233,  33  L. 
ed.  689,  10  Sup.  Ct.  Rep.  260.  In  that 
case  the  evidence  showed  that  the 
state  of  North  Carolina,  under  power 
conferred  by  statute,  subscribed  for 
stock  in  a  railroad  company,  paying 
for  it  with  the  proceeds  of  state  bonds 
issued  for  that  purpose.  It  was  pro- 
vided in  the  act  that  all  the  stock  held 
by  the  state  should  be  pledged  as  se- 
curity for  the  redemption  of  the  T>onds, 
and  that  any  dividends  which  might 
from  time  to  time  be  declared  on  the 
stock  held  by  the  state  should  be  ap- 
plied to  the  payment  of  the  interest 
accruing  on  the  bonds.  The  state  be- 
ing in  default  in  the  payment  of  inter- 
est, action  was  brought  by  a  bondhold- 
er against  the  railroad  company,  its 
president  and  directors,  the  proxy  rep- 
resenting the  stock  owned  by  the  state, 
and  the  state  treasurer,  to  obtain  on 
behalf  of  the  complainant  and  other 
bondholders,  the  adjudication  of  a  lien 
on  the  stock  held  by  the  state  and  on 
the  dividends  on  the  stock,  and  the 
enforcement  of  that  lien  by  requiring 
the  dividends  to  be  paid  to  the  bond- 
holders in  satisfaction  of  the  amount 
due  on  their  bonds ;  and,  if  those  were 
insufficient,  by  a  sale  of  the  stock,  or 
so  much  as  might  be  necessary,  aided 
by  the  appointment  of  a  receiver  to 
take  possession  of  the  dividends,  and 
an  injunction  to  restrain  the  railroad 
company  and  its  officers  from  paying 
to  the  state  treasurer,  or  to  any  other 
person  on  behalf  of  the  state,  and  to 
restrain  the  state  treasurer  from  re- 
ceiving, any  moneys  accruing  and  pay- 
able as  dividends  on  the  stock.  It  was 
contended  for  the  complainant  that 
the  proceeding  was  in  rem  against  the 
stock,  to  enforce  a  right  in  and  to  it, 
resulting  from  an  alleged  contract  by 
which  the  stock  was  pledged  for  thtj 
benefit  of  the  •complainant,  althongh 
the  stock  was  not  actually  delivered  to 
the  alleged  pledgee;  and  tihat  in  con- 
sequence it  was  not  necessary  to  make 
the  state  a  party.   It  was  h  -^Id  that  the 
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mere  declaration  by  the  state,  in  a 
statute,  that  stock  held  by  it  was 
pledged,  did  not  technically  operate  .to 
create  a  pledge,  but  that  this  was 
nothing  more  than  a  promise  that 
the  stock  should  be  held  and  set  apart 
for  the  payment  of  the  bonds,  and  that 
the  dividends  should  be  applied  to  the 
interest  As  to  the  hypothesis  that  a 
mortgage  of  the  stock  was  effected,  the 
court  said :  ''The  proceeding  is  a  suit 
against  the  party,  to  obtain  by  decree 
of  court  the  benefit  of  the  mortgage 
right.  But  where  the  mortgagor  in 
possession  is  a  sovereign  state,  no 
such  proceeding  can  be  maintained. 
The  mortgagee's  right  against  the 
state  may  be  just  as  good  and  valid, 
in  a  moral  point  of  view,  as  if  it  were 
against  an  individual.  But  the  state 
cannot  be  brought  into  court  or  sued 
by  a  private  party  without  its  consent. 
It  was  at  first  held  by  this  court  that, 
under  the  Constitution  of  the  United 
States,  a  state  might  be  sued  in  it  by 
a  citizen  of  another  state,  or  of  a  for- 
eign state;  but  it  was  declared  by  the 
11th  Amendment  that  the  judicial 
power  of  the  United  States  shall  not  be 
constmed  to  extend  to  saeh  suits.'' 
But  in  Swasey  v.  Nortii  Carolina  B. 
Co.  (1874)  1  Hughes,  17,  71  N.  C.  571, 
Fed«  Cas.  No.  18,679,  a  somewhat  simi- 
lar case,  it  appeared  that  the  state 
subscribed  to  part  of  the  stock  of  the 
defendant  railroad.  In  an  action 
against  the  railroad  company  it  was 
insisted  by  the  defendant  that  the  state 
was  in  fact  a  party  defendant,  and  in 
consequence  the  court  could  not  enter- 
tain jurisdiction  of  the  cause.  To  this 
contention,  however,  the  court  said: 
^The  state,  although  directly  interest- 
ed in  the  subject-matter  of  the  litiga- 
tion, is  not  a  party  to  the  record.  The 
11th  Amendment  to  the  Constitution  of 
the  United  States  provides  that  no  suit 
can  be  prosecuted  in  this  court  against 
a  state,  or  by  citizens  or  subjects  of  a 
foreign  state.  It  has  long  been  held, 
however,  that  this  amendment  applies 
only  to  suits  in  which  a  state  is  a  party 
to  the  record,  and  not  to  those  in  which 
it  has  an  interest  merely."  It  was  held 
that,  inasmuch  as  the  stock  which  be- 
longed to  the  state  was  pledged  for 
the  payment  of  complainant's  bonds. 


it  was  held  by  the  railroad  company 
as  trustee  for  the  bondholders  as  well 
as  the  state,  and  that,  since  the  trustee 
was  a  party  to  the  suit,  it  was  not 
necessary  that  the  state  should  be  a 
party.  ^ 

In  Meier  v.  Kansas  P.  R.  Co.  (1877) ' 
4  Dill.  378,  Fed.  Cas.  No.  9,394,  a  bill 
was  originally  filed  in  the  state  court 
to  foreclose  a  mortgage  on  the  rail- 
road and  property  of  the  Kansas  Pa- 
cific Railway  Company.  The  United 
States,  under  an  act  of  Congress,  had 
certain  rights  in  and  liens  on  the 
property,  and  was  made  a  defendant 
to  the  bill,  but  entered  no  appearance. 
After  removal  of  the  suit  to  the  United 
States  court,  the  complainant  moved 
that  a  notice  be  issued,  addressed  to 
the  Attorney  General,  notifying  him 
that  a  suit  had  been  instituted  against 
the  United  States,  accompanied  by  a 
copy  of  the  complaint^  and  requesting 
him  to  appear  and  state  whether  the 
United  States  claimed  any  right  in  the 
premises  which  were  the  subject-mat- 
ter of  the  action,  and  whether  the 
United  States  desired  any  adjudication 
of  its  rights.  The  motion  was  grant- 
ed, but  the  court  did  not  commit  itself 
to  the  proposition  whether  it  could,  on 
the  final  hearing,  pronounce  a  decree 
against  the  United  States,  mthout  an 
authorized  appearance  by  the  Attorney 
General.  | 

The  relation  of  the  United  States  to' 
the  Panama  Railroad  Company  seems 
to  be  such  that  the  immunity  of  the 
government  from  suit  does  not  attach 
to  that  railroad.  Thus,  in  Panama  R. 
Co.  V.  Curran  (1919)  168  C.  C.  A.  114,' 
256  Fed*  768,  action  was  brought 
against  the  defendant  railroad  com- 
pany for  the  recovery  of  damages 
claimed  to  have  resulted  from  injuries 
sustained  by  the  plaintiff,  in  conse- 
quence of  her  slipping  and  falling  on 
the  floor  of  the  defendant's  commis- 
sary in  the  Canal  Zone.  The  right  of 
the  plaintiff  to  maintain  the  action 
was  brought  into  question  on  the 
ground  that  the  commissary,  at  which 
the  injury  complained  of  occurred,' 
was  not  being  operated  by  the  defend-, 
ant  under  its  charter  and  by-laws,  but,! 
at  the  time  of  the  injury  and  for  some 
years  prior  thereto,  was  operated  by 
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the  defendant  as  an  agency  of  the 
srovernment  of  the  United  States  in 
the  construction  and  operation  of  the 
Panama  Canal.  It  was  held  that  an 
.  intention  to  preserve  the  existence  of 
the  Panama  Railroad  as  a  private  cor- 
poration was  clearly  manifested  in 
acts  of  Congress,  and  departmental 
regulations  and  rulings,  and  in  conse- 
quence the  suit  would  lie  although  the 
United  States  government  owned  all 
of  the  stock  of  the  company.  In  this 
connection  the  court  said :  "From  the 
fact  that  one  owns  all  the  stock  of  a 
private  corporation  it  does  not  follow 
that  the  acts  of  the  corporation  are 
to  be  treated,  not  as  its  acts,  but  as  the 
acts  of  its  sole  stockholder.''  See  to 
the  same  effect,  Panama  R.  Co.  ▼.  Rob- 
ert (1919)  168  C.  C.  A.  119,  266  Fed. 
778. 

The  same  view  is  supported  by  Salas 
V.  United  States  (1916)  148  C.  C.  A. 
440,  284  Fed.  842,  a  case  not  strictly 
within  the  scope  of  this  note,  but 
which  is  cited  and  distinguished  in  the 
reported  case  (Ballaine  v.  Alaska 
NORTHCBtN  R.  Go.  ante,  990).  In  that 
case  it  appeared  that  the  defendant 
and  one  Burke,  who  was  the  manager 
of  the*  commissary  department  of  the 
Panama  Railroad  Company,  were  in- 
dieted  for  conspiring  to  defraud  the 
United  States.  It  was  held  that  al- 
though the  government  owned  all  of 
the  stock  of  the  Panama  Railroad  Com- 
pany, the  combination  proved  was  not 
one  intended  to  defraud  the  United 
States,  or  when  the  United  States  en- 
tered into  a  commercial  business  it 
abandoned  its  sovereign  capacity,  and 
was  to  be  treated  like  any  other  cor- 
poration. 

But  in  the  reported  case  (Ballaine 
V.  Alaska  NoitTHntN  R.  Co.)  it  Is  held 
that  the  ownership  by  the  Federal 
government  of  the  Alaska  Northern 
Railroad  Company,  under  the  Act  of 
March  12,  1914  (1  Fed.  Stat.  Anno.  2d 
ed.  p.  386),  precludes  an  action  agrainst 
that  company. 

Though  somewhat  beside  the  pur- 
view of  this  discussion,  it  may  be  noted 
in  this  connection  that  state  owner- 
ship of  a  railroad  has  been  held  to 
preclude  proceedings  to  condemn  an 
easement  over  the  right  of  way.  West- 


em  U.  Teleg.  Co.  v.  Western  &  A.  R. 
Co.  (1914)  142  6a.  S82,  83  S.  E.  135. 
In  that  case  condemnation  proceedings 
were  instituted  by  a  telegraph  com- 
pany to  condemn  a  right  of  way  over  a 
railroad  line  which  was  owned  by  the 
state,  but  was  operated  by  a  lessee. 
It  was  held  that  the  proceedings  were 
properly  enjoined,  since  the  lessee 
held  only  a  usufructuary  interest 
which  could  not  be  condemned  sepa- 
rately and  apart  from  the  state,  and 
the  legislature  had  made  no  provision 
for  the  condemnation  of  property  be- 
longing to  the  state. 

///.  By  legislative  permisHon, 

Permission  has  in  some  instances 
been  granted  by  a  state  legislature,  to 
sue  a  railroad  which  the  state  owns  or 
has  an  interest  in.  Thus,  in  East  Ten- 
nessee, V.  ft  6.  R.  Co.  V.  Nashville,  C. 
ft  St.  L.  S.  Co.  (1897)  —  Tenn.  — ,  61 
S.  W.  202,  action  was  bronght  in  Ten- 
nessee against  certain  railroad  com- 
panies and  the  state  of  Georgia,  own- 
er of  the  Western  ft  Atlantic  Railroad. 
The  state  demurred  to  the  complaint, 
insisting  that  she  could  not  be  sued 
because  she  was  a  sovereign  state.  It 
appeared  that  by  a  statute  of  Tennes- 
see the  state  of  Greorgia  was  author- 
ised to  construct  a  railroad  in  Tennes- 
see, and  was  given  all  the  "rights, 
privileges,  and  immunities,  with  the 
same  restrictions,*'  which  were  grant- 
ed by  a  former  act  to  the  Nashville  ft 
Chattanooga  Railroad  Company.  That 
act  included,  among  the  rights  and  re- 
strictions, the  right  to  sue  and  be  sued. 
It  was  held  that  the  state  of  Georgia 
was,  under  the  act,  subject  to  suit. 

So  in  Western  ft  A.  R.  Co.  v.  Carlton 
(1859)  28  6a.  180,  action  was  insti- 
tuted against  the  superintendent  of  the 
Western  ft  Atlantic  Railroad  for  the 
recovery  of  damages  to  a  shipment  of 
freight.  The  state  owned  and  operated 
the  railroad.  A  statute  provided  that 
persons  having  claims  against  the  rail- 
road should  present  them  to  the  super- 
intendent of  the  railroad,  and  that,  if 
a  dispute  should  arise  concerning  any 
claim  which  could  not  be  amicably 
settled,  the  claimant  might  bring  suit 
against  the  superintendent  of  the  rail- 
road.   It  was  insisted  that,  as  the  state 
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was  not  a  common  carrier,  it  was  not 
subject  to  the  rules  of  law  applicable 
to  common  carriers.  Answering  this 
contention,  the  court  said:  "When  a 
state  embarks  in  an  enterprise  which 
is  usually  carried  on  by  individual  per- 
sons or  companies,  it  voluntarily 
waives  its  sovereign  charact^  and  ts 
subject  to  like  regulations  with  per- 
sons engaged  in  the  same  calling. 
•  .  .  We  think,  then,  that  the  state, 
engaging  in  the  carrying  business,  as- 
sumes the  obligations  and  liabilities 
incident  to  that  business  when  carried 
on  by  individuals,  and  the  remedy  is  by 
suit  against  the  superintendent  of  the 
road  when  the  claim  cannot  be  adjust- 
ed wifthout," 


Ukewise,  in  Amsteia  v.  Gardner 
(1888)  134  MasB.  4,  action  was  brought 
against  the  manager  of  the  Troy  & 
Greenfield  Railroad  and  the  Hoosac 
tunnel  to  recover  damages  for  injuries 
occasioned  to  the  plaintiff's  horse  by 
falling  into  an  opening  between  the 
ties  of  a  bridge.  The  railroad,  it  ap- 
peared, was  owned  by  the  common- 
wealth of  Massachusetts,  and  provision 
was  made  by  statute  for  bringing  suits 
for  damages  against  the  manager  of 
the  railroad.  It  was  held  that  the  ac- 
tion could  be  maintained  against  the 
defendant  manager,  although  the  in- 
jury occurred  in  consequence  of  de- 
fective constnietioB,  whi«h  was  the 
fault  of  a  former  manager.   W.  F.  F« 


JOSEPH  P.  MANNING 

V. 

LIBERTY  TRUST  COMPANY. 

MassachumUB  Supretne  Judicial  C^i/rt'^Jan%tMi*p  9$  1-090. 

(--  Mass.  — ,  126  N.  E.  691.) 

Mortgage  -^  foreclosure  —  sale  at  less  than  value  -^  effect, 

1.  A  sale  under  mortgage  f  weclosure  is  not  invalidated  Yjiy  mere  absence 
of  bidders  other  than  a  representative  of  the  mortgagee,  nor  the  fact 
that  the  property  brought  substantiaUy  less  than  its  value. 

[See  note  on  this  question  beginning  on  page  1001.] 

Evidence  —  bad  faith  in  mortgage 
foreclosure. 

2.  That  a  sale  under  mortgage  fore- 
closure was  held  on  a  cold  winter 
morning,  with  no  one  present  but  a 
representative  of  the  mortgagee,  does 


not  establish  that  the  mortgagee  act- 
ed in  bad  faith  with  a  purpose  to  se- 
cure the  iM*o^erty  to  itself  at  its  own 
price. 

[See  19  R.  C.  L.  613,  614.] 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Middle- 
sex County  (Hitchcock,  J.)  made  during  the  trial  of  an  action  brought 
to  recover  damages  alleged  to  have  been  sustained  from  the  foreclosure, 
under  a  power  of  sale,  of  certain  mortgages  owned  by  plaintiff,  which 
resulted  in  a  verdict  in  his  favor.    Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  E.  Cl^p  f or  defendant,     of  sale,  of  certain  mortgages  on  five 


Messrs.  James  E.  Cavanagh  and 
Philip  A.  Hendrick  for  plaintiff. 

Pitrce»  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  tort  to  recover 
damages  resulting  to  the  plaintiff 
from  the  foreclosure,  under  a  power 


distinct  parcels  of  land  situated  in 
Watertown,  Massachusetts,  and 
owned  by  the  plaintiff.  The  declara^ 
tion  is  in  five  counts.  Each  count, 
after  describing  a  particular  mort- 
gaged parcel  of  land,  set  out  as  the 
grievance  complained  of  ''that  in  the 
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acceptance  of  said  mortgage  the  de- 
fendant was  bound  jn  the  exercise 
of  the  power  of  sale  therein  con- 
tained to  observe  good  faith  and 
suitable  regard  for  the  interest  of 
the  plaintiff  in  any  sale  that  might 
be  made  under  or  by  virtue  of  said 
-power  of  sale;  that  on  or  about 
[February  2,  1918]  the  defendant 
undertook  and  did  sell  said  parcel  of 
land  with  the  buildings  thereon  at 
-public  auction,  but  in  the  conduct  of 
-said  sale  the  defendant  did  not  ex- 
ercise good  faith  or  suitable  regard 
-for  the  interest  of  the  plaintiff  in 
the  manner  and  coniduct  of  the  said 
sale,  or  in  the  advertising  thereof, 
nor  in  the  time  in  which  said  sale 
took  place,  but  on  the  contrary,  and 
notwithstanding  the  protest  of  the 
plaintiff,  the  said  premises  were  sold 
for  a  price  far  below  its  fair  market 
value,  and  by  reason  of  the  lack  of 
good  faith  on  the  part  of  the  defend- 
ant, and  the  careless  and  negligent 
manner  in  which  said  sale  was  con- 
ducted, the  plaintiff  has  been  dam- 
aged/' 

Primarily  the  case  is  before  this 
court,  after  a  verdict  for  the  plain- 
tiff, on  exceptions  to  the  refusal  of 
the  presiding  judge  to  direct  a  ver- 
dict for  the  defendant. 

"The  plaintiff  admitted  the  legal- 
ity of  the  mortgages,  admitted  that 
the  same  were  overdue  and  that  the 
bank  had  the  right  to  foreclose,  ad- 
mitted that  the  notices  of  foreclo- 
sure were  published  in  accordance 
with  the  requirements  of  the  stat- 
ute, and  of  the  mortgage,  and  that 
the  sale  was  made  by  a  licensed  auc- 
tioneer," and  rested  his  case  "wholly 
upon  this  proposition:  That  not- 
withstanding a  literal  compliance 
with  the  requirements  ■  of  the  mort- 
gage and  of  the  statute  relative  to 
foreclosure  of  mortgages,  the  bank 
did  not  exercise  good  faith  and  a 
reasonable  regard  for  the  interests 
of  the  plaintiff  in  the  conduct  of  the 
sale."  In  essence,  the  allegation  of 
the  declaration,  as  interpreted  by 
the  plaintiff,  is  a  charge  of  bad 
faith,  evidenced  by  a  dishonest  in- 
tention to  take  an  unconscionable 
advantage  of  the  <  plaintiff  through 


the  forms  of  law  and  a  literal  com- 
pliance with  the  terms  of  the  mort- 
gage agreement.  Clark  v.  Simmons, 
150  Mass.  357,  23  N.  E.  108 ;  Bon  v. 
Graves,  216  Mass.  440,  447,  103  N. 
E.  1023. 

The  circumstances  bearing  upon 
the  good  faith  of  the  bank  are  as 
follows:  In  November,  the  notes 
and  mortgages  then  being  overdue 
four  months,  the  bank  told  the 
plaintiff  in  substance  that  the  work 
on  the  buildings  in  process  of  con- 
struction must  go  on  more  rapidly; 
that  the  interest  of  the  bank  was 
being  jeopardized  by  letting  tiie 
property  be  with  only  one  or  two 
men  working  on  it;  and  that  some 
action  on  foreclosing  the  property 
would  be  necessitated  unless  the 
work  was  carried  on  more  rapidly. 
In  the  middle  of  January,  1918,  the 
plaintiff  was  again  told  that  the  in- 
terest of  the  bank  was  jeopardized 
by  the  fact  that  no  further  work 
was  done  after  the  talk  in  the  pre- 
vious November.  Foreclosure  pro- 
ceedings began  January  11, 1918,  by 
publication  in  a  newspaper  pub- 
lished in  Watertown,  Massachu- 
setts, as  required  by  the  mortgages, 
and  the  notice  was  again  published 
in  the  same  paper  on  January  18  and 
25.  Saturday,  Pebruaiy  2,  1918, 
was  designated  as  the  date  of  the 
sale  of  all  the  lots, — ^the  first  to  be 
sold  at  9  o'clock  in  the  morning,  and 
the  others  at  ten-minute  intervals 
until  10:40  A.  M.  As  regards  the 
notice  the  plaintiff  testified:  "I 
jv?asn't  surprised  that  the  bank  took 
some  action  at  the  time  they  started 
foreclosure.  The  work  stopped 
November  25,  and  practically  five 
months  the  bank  did  nothing  except 
protest  to  me  before  starting  fore- 
closure proceedings.  I  received  no- 
tice of  the  foreclosure  sale  of  all 
these  lots  on  January  17,  1918.  I 
knew  what  it  was.  I  had  personal 
knowledge  of  this  sale  to  take  place 
on  February  2,  on  January  16  or  17. 
I  was  personally  present  as  a  result 
of  the  notice  of  that  sale." 

In  November,  when  the  work 
had  ceased  entirely,  efforts  were 
made  by  the  defendant  with   the 


MANNING  V.  LIBERTY  TRUST  CO. 


1001 


( —  Ma»9.  — , 

knowledge  and  desire  of  the  plain* 
tiff,  by  advertisement  in  the  papers, 
to  interest  contractors  and  at  least 
one  lumber  dealer  to  tsike  over  the 
houses  and  finish  them;  and  the 
plaintiff  testified  that  he  was  glad 
to  have  somebody  come  to  his  rescue 
and  to  have  the  defendant  make 
some  effort  to  assist  him  at  this 
time.  No  success,  however,  was  at« 
tained,  and  after  foreclosure  pro- 
ceedings were  determined  upon  ef- 
forts were  made  by  the  defendant 
to  interest  people  as  customers  to 
attend  the  sale  and  buy  the  proper- 
ty. 

As  advertised,  the  sales  were  held 
on  February  2»  1918, — a  very  cold 
morning,  clear  and  bright.  There 
were  present  when  the  first  sale  be- 
gan,'the  plaintiff,  the  auctioneer, 
and  an  attorney  for  the  bank.  The 
plaintiff  testified:  ''After  the  first 
house  was  put  up  for  bid  there 
wasn't  anybody  there.  I  said,  1 
protest  this  sale;  this  is  a  farce;  this 
is  not  a  sale.' " 

When  the  second  sale  began  he 
said:  '1  protest  this  sale;  this 
thing  should  be  postponed;  there 
are  no  bidders  here.'' 

At  the  third  sale  the  plaintiff 
again  protested.  No  evidence  was 
offered  by  the  plaintiff  or  by  others 
to  establish  or  to  warrant  an  infer- 
ence that  an  adjournment  of  the 
sale  would  have  been  likely  to  have 
attracted  a  larger  number  of  bid- 
ders, some  one  or  more  of  whom 
would  have  b^en  ready  and  willing 
to  pay  a  substantially  greater  sum 
for  any  parcel  of  land  than  was  in 
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tact  hid  by  the  defendants.  Of 
course  the  mere  absence  of  bidders 
other  than  the  rep- 
resentative  of  the  torecHofi 
mortgagee  does  not 
make  tiie  sale  in- 
valid; nor  does  the  fact  thac  the 
estate  brought  substantially  less 
than  its  value,  as  found  by  the  jury. 
Learned  v.  Geer,  189  Mass.  31,  29 
N.  E.  215;  Vahey  v.  Bigelow,  208 
Mass.  89,  92,  93,  94  N.  E.  249 ;  Tay- 
lor V.  Weingartner,  228  Mass.  248, 
248,  111  N.  E.  909 ;  Radley  v.  Shack- 
*  ford,  226  Mass.  435,  115  N.  E.  924. 

Upon  a  consideration  of  all  the 
evidence,  we  are  of  opinion  the  facts, 
considered  separably  and  collective- 
ly, do  not  warrant  an  inference, 
much  less  prove,  that  the  defendant 
acted  in  bad  faith,  with  a  purpose 
to  secure  the  property  to  itself  at 
its  own  price  ''rath- 
er  than  to  mal^e  a  Mth'^in 
fair  sale  in  ac- 
cordance with  the 
power,  under  such  conditions  as  are 
rationally  calculated  to  result  in  get- 
ting for  the  property  as  much  as  it 
reasonably  may  be  made  to  bring.'' 
Bon  V.  Graves,  supra.  Nor  do  we 
think  the  evidence  was  sufficient  to 
support  the  claim  that  the  sale  was 
conducted  in  a  careless  or  negligent 
manner,  or  to  warrant  the  submis- 
sion of  that  issue  to  the  jury. 
.  The  motion  to  direct  a  verdict 
for  the  defendant  should  have  been 
'  allowed,  and  judgment  should  now 
be  entered  for  the  defendant.  Stat. 
1909,  chap.  236,  §  1. 

So  ordered. 


Sale  mder  power  m 


ANNOTATION. 

mortgage  or  triHl  doad  as  affected  by  inadeqiiacy  of 

price* 


I.  Introductory,  1001. 
II.  The  rule,  1002. 
m.  Cases  supporting  the  rule,  but  stat- 
ing or  suggesting  a  qualification, 
1004. 

/•  IntroihMtory* 

It  will  be  observed  that  many  cases' 
are  cited  below  to  the  proposition  that 

of  price  alone  is  not 


IV.  Qualification  of  rule,  1006. 
V.  Inadequacy  of  price  with  other  el- 
ements, 1007. 
VI.  Miscellaneous,  1010. 

suillcient  to  invalidate  the  sale  of  land 
under  a  power  in  a  mortgasre  or  deed 
of  trust.  These  are  cases  where  the 
rule   is   not   qualified.     The   reader. 
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however,  will  understand  that  these 
cases  were  not  necessarily  decided  on 
the  principle  that  no  inadequacy  of 
price  could  be  great  enough  to  demand 
the  interference  of  a  court  of  equity. 
Comparatively  few  of  the  cases  are  so 
definite.  It  will  also  be  observed  that 
there  is  a  considerable  number  of 
cases  where  the  court,  while  declining 
to  interfere,  suggests  or  declares  that 
there  might  be  an  inadequacy  of  price 
great  enough  to  require  interference, 
but  that»  on  the  other  hand,  there  are 
very  few  cases  in  which  sales  under 
such  powers  have  been  set  aside  for 
inadequacy  of  price  alone.  It  is  clear 
that  the  courts  prefer  to  find  some 
other  element  of  attack  than  inade- 
quacy of  price,  even  when  that  is  very 
great. 

Sales  of  chattels,  and  sales,  where 
the  statute  requires  a  certain  percent- 
age of  an  appraisement,  are  excluded. 

//.  The  rule. 

Mere  inadequacy  of  price  alone  Is 
not  sufficient*  to  invalidate  a  sale  of 
land  under  a  power  in  a  mortgage  or 
deed  of  trust. 

United  States. — Haggart  v.  Ranger 
(1882)  4  Woods,  402,  15  Fed.  860 
(purchase  by  creditor) ;  Riggs  v.  Clark 
(1896)  18  C.  C.  A.  242,  37  U.  S.  App. 
626,  71  Fed.  560. 

Alabama.— Ward  v.  Ward  (1895) 
108  Ala.  278,  19  So.  854  (purchase  by 
creditor);  Hunter  v.  Mellen  (1899) 
127  Ala.  848,  28  So.  468  (the  same) ; 
Windes  v.  Russell  (1907)  150  Ala.  625, 
43  So.  788;  Harmon  v.  Dothan  Nat. 
Bank  (1914)  186  Ala.  360,  64  So.  621 
(as  stating  the  rule) ;  Dinkins  v.  Lat- 
ham (1918)  —  Ala.  — ,  79  So.  493. 

Arkansas.  —  Hudgins  v.  Morr(fw 
(1886)  47  Ark.  615,  2  S.  W.  104. 

California.  —  Kennedy  v.  Dunn 
(1881)  58  Cal.  389  (purchase  by  cred- 
itor, and  debtor  slandered  the  title). 

Colorado. — ^Lathrop  v.  Tracy  (1897) 
24  Colo.  382,  65  Am.  St.  Rep.  229,  51 
Pac.  486  (purchase  by  creditor). 

District  of  Columbia. — Hitz  v.  Jenks 
(1900)  16  App.  D.  C.  530,  reversed  on 
another  ground  in  (1911)  185  U.  S. 
155,  46  L.  ed.  851,  22  Sup.  Ct.  Rep.  698. 

Illinoia.— Bums  v.  Middleton  (1882) 
104  111.  411  (purchase  by  creditor) ; 
Laclede  Bank  v.  Keeler  (1884)  109  111. 


385;  Bowman  v.  Ash  (1889)  36  HI. 
App.  115,  aflirmed  in  (1891)  143  DL 
649,  32  N.  E.  486. 

Massachusetts.  —  King  v.  Bronson 
(1877)  122  Mass.  122  (purchase  by 
creditor);  Wing  v.  Hayford  (1878) 
124  Mass.  249  (as  stating  the  rule) ; 
Learned  v.  Geer  (1885)  139  Mass.  31, 
29  N.  E.  215  (purchase  by  creditor) ; 
Stevenson  v.  Dana  (1896)  166  Mass. 
163,  44  N.  E.  128  (stating  that  a  rea- 
sonable effort  is  enough)  ;  Vahey  v. 
Bigelow  (1911)  208  Mass.  89,  94  N.  E. 
249  (by  inference,  purchase  by  cred- 
'  iter)  Tufansky  v.  Weinberg  (1912) 
211  Mass.  324,  97  N.  E.  755;  Taylor  v. 
Weingartner  (1916)  223  Mass.  243, 
111  N.  E.  909  (as  stating  the  rule) ; 
Radley  v.  Shackford  (1917)  226  Mass. 
435,  115  N.  E.  924  (by  inference,  pur- 
chase by  creditor)  ;  Downing  v.  Bren- 
nan  (1919)  232  Mass.  535,  122  N.  £. 
729  (purchase  by  creditor) . 

Michigan.  —  Cameron  v.  Adams 
(1875)  31  Mich.  426  (where  there  was 
a  right  to  redemption  within  certain 
time). 

Minnesota.  —  Johnson  v.  Cocks 
(1887)  37  Minn.  530,  35  N.  W.  436 
(whare  there  was  a  right  to  redemp- 
tion within  certain  time)  ;  Lundberg 
v.  Davidson  (1898)  72  Minn.  49,  42 
L.R.A.  108,  74  N.  W.  1018  (the  same). 

MissourL  —  Dover  v.  Kennerly 
(1866)  38  Mo.  469,  subsequent  appeal 
in  (1869)  44  Mo.  145;  Maloney  v.  Webb 
(1892)  1X2  Mo.  575,  20  S.  W.  683; 
Betzler  v.  James  (1910)  227  Mo.  375, 
126  S.  W.  1007;  Roby  v.  Smith  (1914) 
261  Mo.  192,  168  S.  W!  966  (in  effect, 
purchase  by  creditor) ;  Kline  v.  Vogel 
(1881)  11  Mo.  App.  211. 

New  York.  —  March  v.  Ludlum 
(1845)  3  Sandf.  Ch.  35. 

North  Carolina. — ^Haines  v.  Cowles 
(1890)  16  N.  C.  (1  Dev.  Eq.)  420; 
Monroe  Bros.  v.  Fuchtler  (1897)  121 
N.  C.  101,  28  S.  E.  63  (purchase  by 
creditor) . 

North  Dakota.  —  Grove  v.  Great 
Northern  Loan  Co.  (1908)  17  N.  D. 
352,  138  Am.  St.  Rep.  707,  116  N.  W. 
345  (as  stating  the  rule) ;  Bailey  v. 
Hendrickson  (1913)  25  N.  D.  600,  143 
N.  W.  184,  Ann.  Cas.  1915C,  789  (pur- 
chase by  creditor). 

Rhode  Island.  —  Beacon  Hill  Land 
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Co.  V.  Boweii  (1912)  88  R.  L  404,  82 
Atl.  81. 

S«uth  Dakola* — Loomis  v.  Stoddard 
(1919)  —  S.  D.  ~,  178  N.  W.  859. 

Texa&— Klein  v.  Glass  (1880)  53 
Tex.  87;  Seip  v.  Grinnan  (1896)  — 
Tex.  Civ.  App.  ^,  36  S.  W.  349  (defeat- 
ing creditor's  suit  to  set  aside  sale) ; 
Evants  v.  Erdman  (1913)  —  Tex.  Civ. 
App.  —,  163  S.  W.  929;  Zeiss  v.  First 
State  Bank  (1916)  —  Tex.  Civ.  App. 
~,  189  S.  W.  524  (purchase  by  cred- 
itor) ;  Eustis  v.  Frey  (1918)  —  Tex. 
Civ.  App.  — ,  204  S.  W.  118  (purchase 
by  creditor) ;  Thornton  v.  Goodman 
(1919)  —  Tex.  — ,  216  S.  W.  147  (the 
same). 

Wisconsin.  —  Maxwell  v.  Newton 
(1886)  65  Wis.  261,  27  N.  W.  31  (pur- 
chase  by  creditor). 

England.— Adams  v.  Scott  (1859)  7 
Week.  Rep.  213. 

"The  fact  that  the  lands  sold  at  the 
foreclosure  sale  for  a  price  greatly 
disproportionate  to  their  real  value 
does  not  invalidate  or  affect  the  sale." 
Hunter  v.  Mellen  (1898)  127  Ala.  343, 
28  So.  468. 

In  Harmon  ▼•  Dothan  Nat.  Bank 
(1914)  186  Ala.  360»  64  So.  621,  the 
court  siud:  ^It  has  been  repeatedly 
lield  by  this  courts  and  must  now  be 
regarded  as  settled  law,  that  gross  in- 
adequacy  of  the  price  paid  by  the  pur- 
chaser at  a  foreclosure  sale  will  not  of 
itself,  even  in  a  court  of  equity,  in* 
validate  or  affect  the  sale." 

It  is  only  in  conjunction  with  other 
facta  that  inadequacy  of  price  is  a 
ground  to  invalidate  a  sale.  Hudgins 
V.  Morrow  (1886)  47  Aric  615,  2  S.  W. 
104. 

In  Downing  v.  Brennan  (1919)  282 
Haas.  635,  122  N.  E.  729,  the  court 
said:  "The  allegation  that  the  prop- 
erty was  worth  much  more  than  the 
indebtedness,  standing  alone,  does  not 
impair  the  validity  of  the  foreclosure 
sale,  where  it  appears  that  in  making 
and  conducting  the  sale  the  mortgagee 
acted  in  good  faith  and  with  reason* 
able  regard  for  the  interests  of  the 
mortgagor." 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Manning  v.  Libehty 
Tbubt  Co.  ante,  999)  that  mere  in- 
adequacy of  price  does  not  justify  the 


submission  to  the  jury  of  the  case  of 
an  action  of  tort  by  the  mortgagor 
against  the  mortgagee  for  damages 
on  account  of  its  sale  under  the  pow^, 
the  court  stating  that  such  inadequacy 
does  not  make  the  sale  invalid. 

In  Thornton  v.  Goodman  (1919)  -— 
Tex.  — ,  216  S.  W.  147,  the  court  said: 
"The  sale  was  valid,  without  taint  of 
fraud,  unfairness,  or  slightest  irregu- 
larity, or  any  circumstances  tending  to 
prevent  the  property  from  bringing 
approximately  its  reasonable  value. 
This  being  true,  the  sale  cannot  be 
avoided  merely  because  of  inadequacy 
of  price." 

Where  one  of  the  creditors  bought 
the  property  for  one  half  of  its  alleged 
value,  the  court  said:  "We  do  not  say 
but  what  the  facts  in  this  case  create 
suspicion  of  fraud  upon  our  minds. 
But  we  cannot  give  plaintiff  the  relief 
demanded  because  we  may  suspect 
that  there  has  been  something  wrong 
— ^fraud — in  this  transaction,  on  the 
part  of  the  defendants."  Monroe  Bros. 
V.  Fuchtler  (1897)  121  N.  C.  101,  28 
S*  £•  68. 

In  Maloney  v.  Webb  (1892)  112  Mo. 
575,  20  S.  W.  683,  the  court,  in  revers- 
ing a  judgment  setting  aside  a  sale  for 
one  half  the  value  of  the  property, 
said :  "While  sales  made  by  a  trustee, 
being  a  harsh  mode  of  foreclosing  the 
equity  of  redemption,  have  ever  been 
watched  by  this  court  with  a  jealous 
eye,  and  a  disposition  not  to  sustain 
them  unless  conducted  in  all  fairness 
is  manifested  in  all  the  decisions, 
.  .  .  yet  no  case  can  be  found  in 
which  sucH  a  sale  was  set  aside  upon 
the  sole  ground  that  the  price  was 
inadequate.  Nevertheless,  it  is  strong- 
ly intimated  in  some  of  the  opinions 
that  this  might  be  done  where  the  in- 
adequacy was  so  gross  as  to  shock  the 
moral  sense.  At  forced  sales,  property 
is  often  sold  for  50  per  cent  of  its  true 
value.  While  this  fact  may  be  the 
source  of  regret,  and  enlist  our  sympa- 
thies for  the  one  whose  property  is 
sacrificed,  yet  its  occurrence  is  so  fre- 
quent that  it  can  hardly  be  said  to  be 
unexpected,  must  less  to  shook  the 
moral  sense.  To  set  aside  sales  for  such 
inadequacy  would  have  a  tendency  to 
impair,  if  not  destroy,  the  value  of 
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such  securities,  to  seriously  embarrass 
business  operations,  be  productive  of 
incalculable  injury,  and  is  without 
precedent." 

"It  is  to  be  regretted  that  the  prop- 
erty in  controversy  brought,  at  most, 
not  more  than  one  fourth  of  its  value 
at  the  trustee's  sale,  but  such  things 
frequently  happen,  and  will  continue 
to  happen  as  long  as  people  encumber 
property  for  debts  which  they  do  not 
or  cannot  pay."  Roby  v.  Smith  (1914) 
261  Mo.  192,  168  S.  W.  965. 

It  is  no  badge  of  fraud  that  property 
sold  under  a  deed  of  trust  to  secure 
$750,  and  later  sold  for  $700,  brought 
only  $25  at  the  sale.  Routt  v.  Milner 
(1894)  57  Mo.  App.  50.  And  in  Betzler 
v.  James  (1910)  227  Mo.  375, 126  S.  W. 
1007,  it  was  held  to  be  error  to  set 
aside  a  sale  for  $275  of  property  worth 
$700. 

Sometimes  it  is  held  that  the  cred- 
itor is  never  required  to  bid  more  than 
his  debt  and  expenses.  Thus  the 
court  upheld  the  purchase  by  the  cred- 
itor of  property  worth  $4,000,  for 
$113.22.  Bailey  v.  Hendrickson  (1913) 
26  N.  D.  500,  143  N.  W.  134,  Ann.  Cas. 
1915C,  739.  So  the  court  sustained 
the  purchase  by  the  holder  of  a  second 
mortgage,  for  the  amount  of  the  debt 
and  expenses — ^about  $100 — of  ^rop« 
erty  worth  about  $3,000  above  the  first 
mortgage.  Loomis  v.  Stoddard  (1919) 
—  S.  D.  — ,  173  N.  W.  869. 

In  Klein  v.  Glass  (1880)  53  Tex.  37, 
the  court  sustained  a  sale  to  the  cred- 
itor for  $100,  of  property  worth  $2,000, 
where  the  trial  judge  charged  the 
jury:  "The  validity  of  the  trust  sale, 
if  in  other  respects  valid,  would  not  be 
affected  by  the  mere  fact  that  the  lot 
at  the  sale  may  have  brought  much  less 
tha^n  its  value ;  but  if  property  is  sold 
at  a  grossly  inadequate  price,  unless 
there  be  other  evidence  tending  to 
show  fraud  in  the  sale,  then  such  in- 
adequacy of  price  cannot  be  taken  into 
consideration  for  the  purpose  of  show- 
ing the  sale  to  be  fraudulent" 

In  Eustis  V.  Frey  (1918)  —  Ter.  Civ. 
App.  — ,  204  S.  W.  118,  the  court  sus- 
tained a  sale  to  the  creditor  for  5  per 
cent  of  the  value. 


Ill,  Oases  supporting  the  rule^  hut  stat' 
ing  or  suggesting  a  qualification. 

There  are  many  cases  which,  while 
holding  that  the  inadequacy  of  price 
is  no  ground  to  invalidate  the  sale, 
suggest  or  state  that  there  might  be  an 
inadequacy  of  price  so  great  as  to  re- 
quire the  interference  of  a  court  of 
equity. 

United  States. — Clark  v.  Freedman's 
Sav.  &  T.  Co.  (Clark  v.  Eaton)  (1879) 
100  U.  S.  149,  25  L.  ed.  573  (purchase 
by  creditor). 

Alabama.  —  Schloss  v.  Brightman 
(1915)  195  Ala.  640,  70  So.  670  (pur- 
chase by  creditor). 

California.  —  Stockwell  v.  Barnum 
(1908)  7  Cal.  App.  413,  94  Pac.  400. 

Colorado.— Martin  v.  Barth  (1894) 
4  Colo.  App.  346,  36  Pac.  72. 

District  of  Columbia. — ^Bailor  v. 
Daly  (1889)  7  Mackey,  175;  Anderson 
v.  White  (1894)  2  App.  D.  C.  408. 

Illinois.  —  Booker  v.  Anderson 
(1864)  85  111.  66;  Weld  v.  Rees  (1868) 
48  111.  428;  Jenkins  v.  Pierce  (1881)  98 
111.  646;  Hoyt  v.  Pawtucket  Inst,  for 
Sav.  (1884)  110  111.  390  (purchase  by 
creditor) ;  Magnusson  v.  Williams 
(1884)  111  111.  450  (the  same) ;  Hood* 
less  V.  Reid  (1885)  112  111.  105, 1  N.  E. 
119    (the  same) ;   Reedy  v.   Millizen 

(1886)  156  111.  686,  40  N.  E.  1028  (as 
stating  the  rule) ;  Kerfoot  v.  Billings 
(1896)  160  111.  668,  48  N.  E.  804. 

Iowa. — Singleton  v.  Scott  (1869)  11 
Iowa,  589. 

Misaiss^pi.  —  Newman  ▼.  Meek 
(1844)  Freem.  Ch.  441  (purchase  by 
creditor) ;  Weybunl  v.  Watkins  (1907) 
90  Miss.  728,  44  So.  146  (the  same) . 

Missouri.— Landrum  v.  Union  Bank 
(1876)  63  Mo.  48;  Hardwicke  v.  Ham- 
ilton (1894)  121  Mo.  466,  26  S.  W.  842; 
Harlin  v.  Nation  (1894)  126  Mo.  97, 
27  S.  W.  880;  Markwell  v.  Markwell 
(1900)  167  Mo.  826,  67  S.  W.  1078; 
Million  V.  McRee  (1880)  9  Mo.  App. 
844  (purchase  by  creditor) . 

South  Carolina.— Robinson  v.  Ama- 
teur Asso.  (1880)  14  S.  C.  148  (par- 
chase  by  creditor). 

Virginia.— Hopkins  v.  Givens  (1916) 
119  Va.  578,  89  S.  E.  871. 

West  Virginia. — Lallance  v.  Fisher 

(1887)  29  W.  Va.  612, 2  S.  E.  776  (pur- 
chase by  creditor)  ;  Atkinson  v.  Wash- 
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ington  &  J.  College  (1908)  54  W.  Va. 
S2,  46  S.  E.  253  (defeating  action  of 
subsequent  lienor) ;  Copelan  v.  Sohn 
(1914)  75  W.  Va.  83,  82  S.  E.  1016 
(obiter) . 

England— Warner  v.  Jacob  (1882) 
L.  R.  20  Ch.  Div.  220,  51  L.  J.  Gh.  N.  S. 
642,  46  L.  T.  N.  S.  656,  80  Week.  Rep. 
721,  18  Eng.  Rul.  Cas.  452. 

Canada,— Saltman  v.  HcCoU  (1910) 
19  Manitoba  L.  R.  456. 

(It  is  not  clear  whether  or  not  a 
qualification  of  the  rule  is  suggested 
or  intended  in  Austin  v.  Hatch  (1893) 
169  Mass.  198,  84  N.  E.  95;  Keith  v. 
Browning  (1897)  189  Mo.  190,  40  S.  W. 
764;  or  in  Charles  Green  Real  Estate 
Co.  V.  St  Louis  Mut  House  Bldg.  Co. 
(1906)  196  Mou  858,  98  S.  W.  1111.) 

Thus  it  is  suggested  that  the  inade* 
quacy  may  be  so  great  as  to  shock  the 
conscience  of  the  court.  Clark  ▼. 
Freedman's  Sav.  A  T.  Co.  (Clark  v. 
Baton)  (1879)  100  U.  &  149,  25  L.  ed. 
578  (purchase  by  creditor) ;  Martin  ▼• 
Barth  (1894)  4  Colo.  App.  846,  36  Pac. 
72;  Anderson  v.  White  (1894)  2  App. 
D.  C  408;  Weyburn  v.  Watkins  (1907) 
90  Warn.  728,  44  So.  145  (the  same) ; 
Hopkins  ▼.  Givens  (1916)  119  Va.  578, 
89  S.  E.  871. 

So,  it  is  suggested  or  declared  that 
the  inadequacy  may  be  so  great  as  to 
raise  a  presumption  or  inference  of 
fraud. 

United  States. — Clark  v.  Freedman's 
Sav.  &  T.  Co.  (Clark  v.  Eaton)  (1879) 
100  U.  S.  149,  25  L.  ed.  573  (purchase 
by  creditor), 

California.  —  Stockwell  v.  Barnum 
(1908)  7  Cal.  App.  413,  94  Pac.  400. 

District  of  Columbia.  —  Bailor  v. 
Daly  (1889)  7  Mackey,  175. 

Illinois.  —  Weld  v.  Rees  (1868)  48 
111.  428;  Jenkins  v.  Pierce  (1881)  98 
111.  646;  Magnusson  v.  WiUiams  (1884) 
111  111.  450  (purchase  by  creditor) ; 
Hoodless  V.  Reid  (1885)  112  111.  105, 
1  N.  E.  119  (the  same) ;  Kerfoot  v. 
BilUngs  (1896)  160  111.  568,  43  N.  E. 
104. 

Mississipirf*  —  Newman  ▼•  Meek 
(1844)  Freem.  Ch.  441. 

MissonrL — Hardwicke  v.  Hamilton 
(1894)  121  Mo.  465,  26  S.  W.  342;  Hair- 
lin  V.  Nation  (1894)  126  Mo.  97,  27 
S.  W.  330;  Million  v.  McRee  (1880)  9 


Mo.  App.  844  (purchase  by  creditor). 

Soutih  Carolina. — ^Robinson  v.  Ama- 
teur Asso.  (1880)  14  S.  C.  148  (pur- 
chase by  creditor). 

Virginia.— Hopkins  v.  Givens  (1916) 
119  Va.  578,  89  S.  E.  871. 

West  Virginia. — Lallance  v.  Fisher 
(1887)  29  W.  Va.  512,  2  S.  E.  776  (as 
stating  the  rule);  Copelan  v.  Sohn 
(1914)  75  W.  Va.  83,  82  S.  E.  1016 
(obiter) . 

In  Clark  v.  Freedman's  Sav.  &  T.  Co. 
(Clark  V.  Eaton)  (1879)  100  U.  3. 149, 
25  L.  ed.  578,  the  court,  in  refusing  to 
set  aside  a  sale  to  the  mortgagee,  said: 
'It  is  next  contended  that  relief  should 
be  given  because  the  price  which  the 
property  brought  was  grossly  inade- 
quate. That  fact  alone  does  not  con- 
stitute a  sufficient  reason  to  impeach 
the  genuineness  or  validity  of  the  sale. 
Besides,  the  inadequacy  was  not  such 
as  to  shock  the  conscience,  or  raise 
a  presumption  of  fraud  or  unfairness." 

The  general  doctrine  is  that,  where 
there  are  no  other  equitable  incidents, 
«  sale  will  not  be  set  aside  ''because 
the  price  is  inadequate,  unless  the  case 
very  clearly  demonstrates  that  a  dif- 
ference between  the  value  of  the  prop- 
erty and  the  price  that  it  brought  is 
such  as  to  shock  the  judgment  and  con- 
science of  the  chancellor.''  Martin  v. 
Barth  (1894)  4  Cola.  App.  346,  36  Pac. 
72.  « 

"The  familiar  doctrine  as  to  inade- 
quacy of  price  is  that,  before  a  sale 
will  be  set  aside  for  inadequacy  of 
price  alone,  it  must  appear  that  the 
price  was  so  grossly  inadequate  as  to 
shock  the  moral  sense,  and  create  at 
once,  upon  its  being  mentioned,  a  sus- 
picion of  fraud."  Bailor  v.  Daly 
(1889)  7  Mackey  (D.  C.)  175.  Evi- 
dently the  same  idea  was  in  the  court's 
mind  in  Starkweather  v.  Jenner  (1902) 
27  App.  D.  C.  348. 

''Mere  inadequacy  of  price  is  not 
sufficient  to  avoid  a  deed,  unless  so 
gross  as  to  shock  the  conscience  of  the 
chancellor  and  raise  a  presumption 
of  fraud.''  Hopkins  v.  Givens  (1916) 
119  Va.  578,  89  S.  E.  871. 

In  Maryland,  where  the  statute  re- 
quires the  report  of  sale  and  ratifica- 
tion, the  same  general  rule  applies. 

Thus,  there  must  be  such   inade- 
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quacy  as  to  indicate  misconduct  or 
fraud.  Shaw  v.  Smith  (1908)  107  Md. 
523,  69  Atl.  116  (purchase  by  cred- 
itor) .  This  is,  in  substance,  the  theory 
of  McCarty  v.  Hamburger  (1910)  112 
Md.  40,  75  Ati.  964>  and  probably  of 
Chilton  V.  Brooks  (1889)  71  Md.  445, 
18  Atl.  868.  In  Condon  v.  Maynard 
(1889)  71  Md.  601,  18  Atl.  957,  the 
court  said:  "Mere  inadequacy  of 
price  is  not  sufficient  to  set  aside  a 
sale,  unless  it  be  so  gross  as  to  indi- 
cate want  of  reasonable  judgment  and 
discretion,  or  misconduct  and  fraud  in 
the  mortgagee,  or  some  mistake  or 
unfairness  for  which  the  purchaser  is 
responsible/'  The  same  was  held  in 
flubstance  on  a  sale  to  the  cl'editor. 
.Warfield  v.  Ross  (187S)  38  Md.  86.  In 
t)avis  V.  Blackiston  (1908)  108  Md. 
640,  71  Atl.  89,  it  was  held  that  a  sale 
to  the  creditor  for  one  half  of  the 
value  is  not  so  inadequate  as  to  re- 
quire the  same  to  be  set  aside. 

Gross  inadequacy  of  price  is  re- 
quired to  set  aside  a  sale.  Hoyt  v. 
Pawtucket  Inst,  for  Sav.  (1884)  110 
111.  390.  It  must  be  sufficient  to 
amount  to  evidence  of  fraud.  Magnus- 
son  V.  Williams  (1884)  111  Dl.  450; 
Reedy  v.  Millizen  (1895)  155  ID.  636, 
40  N.  E.  1028- (as  stating  the  rule). 
It  must  be  so  gross  as  to  raise  the  in- 
ference of  fraud  or  imposition.  Har- 
lin  V.  Nation  (1894)  126  Mo.  97,  27  S. 
W.  330.  The  inadequacy  must  be  very 
great.  Atkinson  v.  Washington  &  J. 
College  (1908)  64  W.  Va.  32,  46  S.  E. 
258  (defeating  action  of  subsequent 
lienor) . 

A  sale  for  three  fourths  of  the 
value  is  not  grossly  inadequate.  Pence 
V.  Jamison  (1917)  80  W.  Va.  761,  94  S. 
£    383 

In  Saltman  v.  McCoU  (1910)  19 
Manitoba  L.  R.  456,  it  was  held  that 
''a  sale  by  public  auction  of  a  property 
valued  at  $7,200,  for  $4,850,''  is  not 
"one  at  a  gross  undervalue,  calling  for 
the  interference  of  a  court  of  equity." 

A  sale  for  $20,100  of  property  worth 
from  $30,000  to  $36,000  is  not  so  inade- 
quate in  price  as  to  shock  the  con- 
science or  raise  the  suspicion  of  un- 
fairness. Anderson  v.  White  (1894)  2 
App.  D.  C.  408. 

Nor  does  a  sale  to  a  creditor  for 


about  four  sevenths  of  the  value  in- 
dicate misconduct,  unfairness,  or 
fraud  on  the  part  of  the  trustee. 
Stockwell  V.  Bamum  (1908)  7  Gal. 
App.  413,  94  Pac.  400. 

Where  the  land  was  bought  by  the 
creditor  for  40  per  cent  of  its  value, 
the  court  said :  "It  is  settled  law,  how- 
ever, in  this  state,  that  a  sale  of  land 
made  by  a  trustee,  otherwise  valid, 
will  not  be  set  aside  for  mere  inade- 
quacy of  price,  unless  the  inadequacy 
is  such  as  to  shock  the  conscience. 
While  the  sale  of  this  land  was  for  less 
than  its  acttial  value,  we  would  be  un- 
willing to  disturb  the  sale  on  that  ac- 
count." Weybum  v.  Watkins  (1907) 
90  Miss.  728,  44  So.  145. 

In  Markwell  v.  Markwell  (1900)  157 
Mo.  326,  57  S.  W.  1078,  the  court  said : 
"But  the  mere  fact  that  the  land 
brought  about  one  third  of  its  value 
t^as  not  such  inadequacy  of  price  as 
to  justify  the  court  in  setting  aside  the 
eale  upon  that  ground'  alone.'' 

The  price  will  not  invalidate  the 
aale,  if  not  grossly  inadequate.  Sin- 
gleton V.  Scott  (1869)  11  Iowa,  589, 
sustaining  the  sale  for  $160,  of  prop- 
'  erty  valued  at  from  $320  to  $1,600. 
;  A  sale  for  $100  to  the  creditor,  of 
property  worth  $500,  is  not  so  grossly 
inadequate  as  to  raise  the  inference  of 
fraud.  Harlin  v.  Nation  (1894)  126 
Mo.  97,  27  S.  W.  830. 

\  IV.  QualifleaUon  of  rule. 

It  has  been  held  in  a  few  cases  that 
inadequacy  of  price  may  be  great 
enough  to  invalidate  a  sale.  Yail  v. 
Jacobs  (1876)  62  Mo.  130;  Wright  v. 
Wilson  (1829)  2  Yerg.  (Teim.)  294, 
Rohrer  v.  Strickland  (1914)  116  Va. 
755,  82  S.  E.  711 ;  Hope  v.  Valley  City 
Salt  Co.  (1885)  25  W.  Va.  789.  See 
also  Horsey  v.  Hough  (1873)  88  Md. 
130,  infra,  V. 

Thus,  a  sale  under  a  tlnst  deed  to 
the  creditor,  for  $1,000,  of  property 
woxth  from  $5,000  to  $8,000,  was  set 
aside.    Vail  v.  Jacobs  (Mo.)  supra. 

So,  a  sale  under  a  trust  deed  for  $50, 
to  a  creditor,  of  land  worth  $500  or 
$600,  was  set  aside  in  Wright  v.  Wilson 
(1829)  2  Yerg.  (Tenn.)  294.  The  com- 
plaining  surety  was  out  of  the  state 
at  the  time  of  the  sale,  but  the  court 
does  not  dwell  on  this  fact. 
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So,  sales  under  trust  deeds  to  cred- 
itors, at  from  one  fifth  to  one  third  of 
the  value  of  the  properties,  were  set 
aside  as  so  grossly  inadequate  as  to  be 
almost  conclusive  evidence  of  fraud. 
Hope  V.  Valley  City  Salt  Co.  (1885) 
25  W.  Va,  789. 

In  Rohrer  v.  Strickland  (1914)  116 
Va.  755,  82  S.  B.  711,  relief  was  grant- 
ed to  the  debtor  where  the  creditor 
purchased  for  less  than  40  per  cent  of 
the  value,  and  the  trustee  was  the 
•creditor's  son^-in-law. 

In  reversing  a  decree  dismissing  a 
bill  to  set  aside  a  sale,  the  court 'said; 
''The  bill  charges  that  Mr.  Bell,  the 
beneficiary  in  the  trust  deed,  pur- 
'Chased  the  property  for  one  seventii  of 
its  value;  that  complainant  was  not 
present  at  the  sale,  knew  nothing 
about  it,  and  did  not  even  know  that 
the  trustee  had  accepted  the  duties 
Imposed  upon  him  by  the  instrument. 
These  facts  being  true,  the  complain- 
ant will  be  entitled  to  set  aside  the 
sale  for  inadequacy  of  consideration/* 
Penton  v.  Bell  (1899)  ~  Tenn.  ~>  53 
S.  W.  984. 

F.  Inadequaoif  of  price  wUh  other 
elements. 

Strictly  speliking,  cases  in  which  in- 
adequacy of  price  is  dealt  with  as  only 
one  of  several  grounds  of  attack  on 
the  sale  are  beyond  ^e  scope  of  this 
annotation,  but  a  few  out  of  tlie  multi- 
tnde  of  cases  of  this  character  are 
here  referred  to  by  way  of  illustxatioiu 

It  is  usual  to  see  in  the  books  ttate- 
ments  to  the  effect  that  inadequaey 
•of  price,  with  other  elements,  is  a 
cogent  reason  for  setting  aside  a  sale. 
This  hardly  seems  a  satisfactory  way 
of  stating  the  situation.  In  most  eases 
inadequacy  of  price  is  the  result  com- 
plained if ;  it  Ib  usually  only  because  of 
the  inadequacy  of  price  that  the  com- 
plaint is  made.  That  is  to  say,  there 
are  few  attacks  on  sales  in  which 
there  ie  not  a  real  or  alleged  inade- 
quacy of  price. 

The  inadequacy  of  price  has  been 
held  material  in  sales — 

— ^where  there  was  evidence  of  fraud 
and  oppression,  and  the  price  was 
about  6  per  cent  of  Uie  value.  Ventres 
T.Cobb  (1882)  105ni.88; 

—where  tliere  were  circumstances 


of  undue  advantage,  Elmslie  v.  Mayor 
(1903)  —  Miss.  — ^  35  So.  201;  Mc- 
Pherson  v.  Davis  (1909)  95  Miss.  215, 
48  So.  625; 

— ^where  the  sale  was  at  an  unusual 
time,  and  for  one  third  of  the  value, 
Holdsworth  v.  Shannon  (1893)  113  Mo. 
608,  35  Am.  St.  Rep.  719,  21  S.  W.  86 ; 

— where  the  sale  was  not  made  in 
parcels,  Dozier  v.  Farrier  (1914)  187 
Ala.  181,  66  So.  364;  Montgomery  v. 
Miller  (1895)  131  Mo.  598,  38  S.  W. 
165  (perhaps  this  is  the  most  common 
cause  of  complaint) ; 

— where  the  purchaser  deterred  oth- 
er bidders,  Chew  v.  Baker  (1919)  133 
Md.  637,  105  Atl.  756  (where  the  stat- 
ute  required  report  of  sale  and  rati- 
fication) ; 

— ^where  the  mortgagee's  president 
kiBpt  the  bidder  away,  Loeber  v.  Eckes 
(1880)  55  Md.  1. 

In  a  case  where  a  sale  for  $2,000  of 
property  worth  about  $7,000  was  set 
aside  as  not  made  in  parcels,  the 
court  said:  "Mere  inadequacy  of 
price  is  not  sufiicient  to  set  aside  a 
sale,  unless  so  gross  and  inordinate 
as  to  furnish  in  itself  evidence  of 
fraud  or  misconduct  on  the  part  of  the 
trustee.  This  is  the  recognized  rule; 
and  if  these  objections  stood  alone 
upon  the  simple  fact  of  a  sale  largely 
under  value,  there  would  be  a  strong 
disposition  to  set  it  aside  on  this 
ground.**  Hubbard  v.  Jarrell  (1865) 
23  Md.  66  (where  the  statute  required 
report  of  sale  and  ratification). 

The  court  set  aside  a  sale  for  one 
fourth  of  the  value  in  the  absence  of 
the  debtor  without  fault  (Meath  v. 
Porter  (1872)  9  Heisk.  (Tenn.)  224) ; 
and  a  sale  for  one  ninth  of  the  value, 
where  the  debtor  mistakenly  supposed 
that  he  had  an  agreement  for  a  post- 
ponement (Daggett  Hardware  Co.  v. 
Brownlee  (1905)  186  Mo.  621,  85  S.  W. 
545) ;  and  a  sale  for  $40,  made  under 
the  supposition  that  there  was  an  en- 
cumbrance of  $900,  when  there  was  no 
encumbrance,  and  the  property  was 
worth  $5,000  (Hoffman  v.  McCracken 
(1902)  168  Mo.  337,  67  S.  W.  878). 

Where  the  sale  was  made  for  at 
least  one  fifth  less  than  the  Value,  and 
was  made  in  the  dark,  and  not  In  par- 
cels, the  court,  in  setting  it  aside,  said: 
Without   deciding   that  thi9   iaBuffi- 
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ciency  of  price  disclosed  by  the  tes- 
timony in  this  case  is  so  great  as  to 
amount  to  the  'gross  inadequacy*  re- 
ferred to  in  the  books,  it  is  yet  so 
serious  that  we  must  be  satisfied  the 
other  charges  of  irregularities  and 
improvidence  in  the  conduct  of  the 
sale  are  not  sustained  by  the  proof, 
before  the  court  can  agree  to  confirm 
it."  Fowler  v.  Taylor  (1890)  8 
Mackey  (D.  C.)  456. 

In  Montgomery  v.  Miller  (1895)  131 
Mo.  598,  33  S.  W.  165,  the  court  said: 
'It  thus  appears  that  the  property  was 
sold  in  bulk,  for  an  inadequate  price, 
at  an  unusual  hour,  and  the  plaintiff's 
entire  interest  in  the  property  sacri- 
ficed thereby.  While  no  one  of  these 
facts  would  of  itself  afford  ground  for 
setting  aside  the  sale,  yet  when  all  .of 
them  are  found  concurring,  as  they  do 
in  this  sale,  otherwise  not  void  of  sus- 
picion, the  sale  should  be  set  aside, 
and  the  plaintiff  be  permitted  to  re- 
deem." 

Where  a  sale  for  one  fifth  of  the 
value  was  set  aside  because  the  pur- 
chaser slandered  the  title,  the  court 
said:  "It  may  be  said  generally  that 
mere  inadequacy  of  price,  independent 
of  other  grounds  of  relief,  will  not  in- 
validate a  sale,  but  it  is  a  cogent  cir- 
cumstance to  be  considered  by  the  jury 
when  it  appears,  in  connection  with 
it,  that  there  has  been  unfairness,  or 
that  an  undue  advantage  has  been 
taken,  or  that  there  has  been  any  other 
inequitable  conduct,  and  a  court  of 
equity  will  readily  seize  upon  any  such 
incident  as  a  ground  of  relief  when  the 
property  has  sold  for  a  price  so  low  as 
to  result  in  hardship."  Davis  v.  Keen 
(1906)  142  N.  C.  497,  55  S.  E.  359. 

A  sale  was  set  aside  when  made  for 
an  inadequate  price  to  a  stockholder 
of  the  creditor,  and  there  was  evi- 
dence of  favoritism  by  the  trustee, 
who  was  president  of  the  creditor,  and 
the  sale  was  made  on  the  instant  of 
the  appointed  time  in  a  low  voice, 
where  a  second  mortgagee  was  pre- 
pared to  bid  for  the  benefit  of  himself 
and  the  debtor.  Borth  v.  Proctor 
(1920)  —  Mo.  — ,  219  S.  W.  72. 

OPttrobaaes  hj  ei«4iltor« 

Inadequacy  of  price  has  been  held 
material  in  sales  to  creditors — 


— where  there  was  oppression  and 
unfairness,  and  the  price  was  only  10 
per  cent  of  the  value,  Winbigler  v. 
Sherman  (1917)  175  CaL  270,  165  Pac. 
943; 

— ^where  there  were  circumstances 
of  undue  advantage,  Martin  v.  Swof- 
ford  (1881)  59  Miss.  328;  Herring  v. 
Sutton  (1905)  86  Miss.  283,  38  So.  235 
(a  plain  swindle) ; 

— ^where  there  were  elements  of  un- 
fairness, and  the  price  was  grossly  in- 
adequate. Judge  V.  Booge  (1871)  47 
Ma  544; 

—where  there  was  not  fair  and  rea- 
sonable notice,  Clark  v.  Simmons 
(1890)  150  Mass.  357,  23  N.  E.  108; 
Bon  y.  Graves  (1913)  216  Mass.  440, 
103  N.  E.  1023  (purchased  for  60 
per  cent) ; 

— where  the  sale  was  at  an  unusual 
time,  and  for  ten  seventeenths  of  the 
value,  Stoffel  v.  Schroeder  (1876)  62 
Mow  147; 

— where  the  sale  was  near  dusk  on 
a  deserted  beach,  Long  v.  Richards 
(1878)  170  Mass.  120,  64  Am.  St.  Rep. 
281,  48  N.  E.  1083; 

— where  the  sale  was  held  in  a  se- 
vere Storm,  Chilton  v.  Brooks  (1898) 
69  Md.  584,  16  Atl.  273. 

In  Briggs  v.  Briggs  (1888)  135  Mass. 
306,  the  court  showed  a  disposition  to 
be  exacting  in  the  matter  of  notice 
upon  a  mortgagee  who  purchased,  for 
9700,  encumbered  property  having  an 
equity  of  $1,160,  and  set  the  sales 
aside. 

In  Stewart  v.  Hamilton  Bldg.  ft  L. 
Asso.  (1898)  ^  Tern.  — ,  47  S.  W. 
1106,  a  sale  to  the  creditor  for  one 
third  of  the  value,  in  the  ignorance  of 
the  debtor,  after  advertisement  in  an 
obscure  newspaper,  was  set  aside  as  a 
fraud. 

So,  it  has  been  held  that  the  sale 
will  be  set  aside  if,  owing  to  the  man- 
ner thereof,  the  creditor  buys  at  a 
grossly  inadequate  price,  such  as  30 
per  cent  of  the  value.  Lalor  ▼.  Mc- 
Carthy (1878)  24  Miniu  417. 

And  the  sale  was  set  aside  where  the 
property  was  bought  by  the  creditor 
for  one  seventh  of  its  value,  under  cir- 
cumstances not  adapted  to  get  the  best 
price.  Goode  v.  Comfort  (1866)  39 
Mo.  313. 

In  a  case  of  great  oppression,  where 
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the  ereditor  purchased  fhe  land  for  a 
trifle,  the  eourt  said:  ^'While  neither 
the  publication  of  the  notice  of  fore- 
cloenre  sale  at  Minot  nor  the  inade* 
qaacy  of  price  at  which  the  property 
was  sold  is,  standing  alone,  sufiicient 
to  avoid  the  sale,  we  think  all  the  facts, 
when  considered  together,  dearly  es- 
tablish a  want  of  good  faith  on  the 
part  of  the  Gjertsens  in  exercising 
such  power  of  sale,  and  a  total  disre- 
gard of  the  rights  of  the  mortgagor." 
Hedlin  ▼.  Lee  (1911)  21  N.  D.  496, 131 
N.  W-  890. 

In  setting  aside  a  sale  to  the  mort* 
gagee  for  about  one  fourth  of  the 
value  of  the  property,  where  other 
facts  of  unfairness  appeared,  the  court 
said:  "No  sale  will  be  set  aside,  in 
all  other  respects  unexceptionable,  for 
inadequacy  of  price,  unless  the  sum 
reported  by  the  trustee  is  so  grossly  in* 
adequate  as  to  indicate  a  want  of  rea- 
sonable judgment  and  discretion  in  the 
trustee.  •  •  •  We  think  the  inade- 
quacy of  the  price  of  the  property  in 
this  case  comes  within  the  range  of  the 
above  rule,  and  must  be  regarded,  in 
connection  with  the  other  facts  in  the 
case,  as  a  sufficient  reason  for  affirm- 
ing the  order  vacating  the  sale."  Hor- 
sey V.  Hough  (1873)  88  Md«  130  (where 
the  statute  required  report  and  ratifi- 
cation of  the  sale). 

In  Encking  v.  Simmons  (1871)  28 
Wis.  272,  a  purchase  by  the  mortgagee 
for  less  than  half  the  value,  when  the 
mortgagor  was  insane,  was  set  aside  as 
a  fraud.  And  in  James  v.  Chaney 
(1913)  —  Tex.  Civ.  App.  — ,  164  S.  W. 
679,  the  court,  while  basing  its  deci- 
sion on  another  ground,  inclined  to  the 
opinion  that  a  sale  to  the  creditor  for 
|101,  of  property  having  an  equity  of 
ever  |I,000,  when  the  debtor  was  in- 
sane, was  properly  set  aside.  But  in 
Lundberg  v.  Davidson  (1898)  72  Minn. 
49,  42  L.R.A.  103,  74  N.  W.  1018,  where 
there  was  a  right  to  redemption  for  a 
year  after  the  sale,  it  was  held  that  in- 
sanity of  the  mortgagor,  with  inade- 
quacy of  price,  does  not  make  cause 
for  setting  aside  a  sale,  which  was 
here  to  a  subsequent  lienor  who  had 
afterwards  improved  the  property. 

In  Meyer  v.  Jefferson  Ins.  Co.  (1878) 
6  Ma  App.  245,  the  sale  was  set  aside 
where  the  trustee  was  the  secretary 
8  A.L.R.— -64. 


of  the  creditor,  and,  though  knowing 
that  it  would  pay  |15,000,  sold  the 
property  to  it  for  ^,000.  But  in  Mil- 
lion V.  McRee  (1880)  9  Mo.  App.  844» 
where  the  trustee  knew  that  the  cred- 
itor would  bid  $16,000  for  the  prop- 
erty, it  was  held  proper  to  sell  it  to 
her  for  $5,000. 

Wlier*  ereditor  attaeks  sale. 

In  some  of  the  cases  the  sale  is  at- 
tacked by  the  creditor. 

Thus,  where  property  worth  $3,000 
was  fraudulently  sold  in  the  absence 
of  the  mortgagee,  for  less  than  $200, 
the  sale  was  set  aside  on  the  mort- 
gagee's suit.  Hanson  v.  Neal  (1908) 
216  Mo.  266,  114  S.  W.  1073. 

So,  a  sale  was  set  aside  on  the  suit 
of  one  of  the  creditors,  where  he  mis- 
understood the  circumstances  and  the 
property  was  sold  for  about  one  four- 
teenth of  the  value.  Orr  v.  McKee 
(1895)  184  Mo.  78,  84  S.  W.  1087.' 

So,  the  sale  was  set  aside  where  the 
creditor  mistook  the  time  of  sale,  and 
arrived  a  few  minutes  after  the  prop- 
erty had  been  sold  for  3  or  4  per  cent 
of  its  value,  and  asked  a  resale,  which 
was  refused.  Middleton  v.  Baker 
(1914)  262  Mow  398,  171  S.  W.  328. 

In  Stacy  v.  Smith  (1896)  9  S.  D.  137, 
68  N.  W.  198,  where  there  was  a  mis- 
take of  fact,  the  court  said,  in  sus- 
taining the  creditor's  suit  to  set  aside 
the  sale:  "A  court  of  equity,  in  the 
exercise  of  its  equitable  powers,  will 
scrutinize  with  care  sales  made  under 
powers  of  sale  contained  in  the  mort- 
gage ;  and,  where  there  is  great  inade- 
quacy of  consideration,  it  will  be  as- 
tute in  extracting  from  the  facts  of 
the  case  sufficient  to  justify  annulling 
the  sale.  .  .  .  The  inadequacy  of 
the  price  bid,  and  for  which  the  prop- 
erty was  sold  by  Smith,  is  so  great 
that  no  court  of  equity  would  permit 
the  sale  to  stand.  The  fact  that  prop- 
erty of  the  value  of  $600  was  sold  for 
$10.60  clearly  shows  either  mistake  or 
fraud;  and  we  apprehend  no  court  of 
equity  would  refuse  to  relieve  the  par- 
ty from  such  sale.  In  this  case  the 
evidence  so  clearly  establishes  a  mis- 
take on  the  part  of  the  plaintiff's 
agents  that  we  feel  no  hesitancy  in 
holding  that  this  fact,  together  witl. 
the  inadequacy  of  consideration,  fully 
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justified  the  findings   and  judgment 
rendered  in  this  case." 

In  Bullock  V.  Eldredge  (1914)  ~ 
K.  L  — ,  90  Atl.  737,  the  court  declined 
the  purchaser's  demand  for  specific 
performance  of  a  sale  to  him  at  an 
inadequate  price,  where  there  were  cir- 
cumstances of  unfairness  to  the  cred<* 
iton 

VI.  Miscellaneous, 

Where  a  mortgagee  sold  for  one  half 
the  value,  without  advertising  or  ef- 
forts to  get  more,  the  sale  was  set 
aside.  Latch*  v.  Furlong  (1866)  12 
Grant,  Ch.  (U.  C.)  308. 

Where  a  debtor  gave  his  creditor  a 
deed  as  a  mortgage,  and  the  creditor 
Bold  the  property  to  a  third  person,  at 
private  sale,  the  court  said:  "Dur- 
gan's  position  was  that  of  a  mortgagee 
with  power  to  sell.  To  say  that  a 
mortgagee  with  power  to  sell,  who  has 
an  encumbrance  on  the  estate  of  less 
than  one  third  its  value— an  encum- 
brance which  five  or  six  months'  rent 


will  discharge — ^has  the  riffht  to  sell 
the  estate  absolutely  to  tiie  first  man 
lie  meets  who  will  pay  the  amount  of 
encumbrance,  without  any  attempt  to 
get  a  larger  price  for  it,  would,  in  our 
opinion,  be  equivalent  to  saying  fraud 
and  oppression  shall  be  protected  and 
encouraged."  Runkle  v.  Gaylord 
(1865)  1  Nev.  128. 

It  may  be  noted  that  in  Warner  v. 
Jacob  (1882)  L.  R.  20  Ch.  Div.  220,  18 
Eng.  Rul.  Gas.  452,  it  was  said :  ''The 
result  seems  to  be  that  a  mortgagee 
is,  strictly  speaking,  not  a  trustee  of 
the  power  of  sale.  It  is  a  power  given 
to  him  for  his  own  benefit,  to  enable 
him  the  better  to  realize  his  debt.  If 
he  exercises  it  bona  fide  for  that  pur- 
pose, without  corruption  or  collusion 
with  the  purchaser,  the  court  will  not 
interfere,  even  though  the  sale  be  very 
disadvantageons,  unless,  indeed,  the 
price  is  so  low  as  in  itself  to  be  evi- 
dence of  fraud."  Quoted  in  Hadding- 
ton Island  Quarry  Go.  v.  Huson  [1911] 
A.  G.  (Eng .}  722.  B.  B.  B. 


ANNA  T.  YOUNG  et  al.,  Appts., 

v. 

BEATRICE  A.  STEARNS  et  al.,  Bespts. 

Massachusetts  Supreme  Judicial  Csiurt  «^  /iitwiry  9,  IBJM^ 

(—  Mass.  — ,  125  N.  E.  S97.) 


Will  —  clilld  of  adopted  daughter  as 

1.  A  devise  to  ''my  lawful  heirs"  will  include  children  of  a  deceased 
adopted  daughter  where,  by  statute,  suck  daughter  haa  the  same  stand- 
ing as  though  born  in  lawful  wedlock,  and  in  case  she  dies  intestate  her 
property  acquired  by  inheritance  from  the  adopting  pai^^nts  shcdl  be 
distributed  among  the  persons  who  would  have  been  her  kindred  if  she 
had  been  bom  to  the  adopting  parents  in  lav^ul  wedlock. 

ISee  note  on  this  question  beginning  on  page  1012.] 

—  when  takes  effect. 

2.  A  will  speaks  from  date  of  death 
of  testator. 


Appeal  by  petitioners  from  an  order  of  the  Land  Court  for  Suffolk 
County  (Davis,  J.)  dismissing  their  petition  for  registration  of  title  to 
a  certain  tract  of  land.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


YOUNG  V. 

Messrs.  Robert  HoMails  imd  Rlchftrd 
S.  McCabe  for  appellants. 

Messrs.  Bidfltery  Vincent,  A  Wright- 
ington  for  respondents* 

Bralejr,  JT.,  delivered  the  opinion 
of  the  court: 

It  appears  from  the  record  that 
Elizabeth  P.  Young,  the  mother  of 
the  petitioners,  who  died  in  1910, 
testate,  and  her  sister,  Mary  A. 
Rugg,  owned  the  tract  for  which 
registration  is  sought  in  undivided 
halves,  and  that  Mary  A.  Rugg,  who 
died  March  25,  1897,  by  her  will 
dated  September  23,  1870,  which 
has  been  admitted  to  probate,  de^ 
vised  and  bequeathed  all  her  estate 
to  her  husband  for  life,  and  ''after 
the  death  of  my  husband  my  said 
estate  is  to  go  to  my  heirs  at  law.** 
If  nothing  further  were  disclosed, 
the  respondents  concede  that  the  pe- 
titioners are  seised  of  the  remain* 
der.  The  testatrix  and  her  husband, 
however,  on  November  27,  1871,  le- 
jrally  adopted  as  their  daughter  a 
child  who  married  John  S.  Whitaker, 
and  had  by  him  two  children,  the 
present  respondents.  The  husband 
of  the  testatrix  is  dead,  and  the 
adopted  daughter,  Alice  H.  Whit- 
aker, also  having  died  in  1896,  a 
widow  and  intestate,  the  question  is 
whether  the  petitioners  are  seised  of 
the  whole  estate,  or  only  of  an  un- 
divided.hall 

The  petitioners  contend  that  the 
children  of  Alice  are  not  **heirs'' 
within  the  meaning  of  the  devise. 
The  date  of  the  death  of  the  tenant 
for  life  does  not  appear.  But  this 
is  unimportant.  It  is  immaterial  in 
view  of  the  contention  of  the  par- 
ties  whether  the   remainder   over 

was  vested  ot  con- 
SK7T«"tL         tingent.     The    will 

speaks  only  at  the 
death  of  the  testatrix,  and  Pub. 
Stat.  chap.  148,  §§  7-10,  now  by 
codification  without  any  material 
change  Rev.  Laws,  chap.  154,  §§ 
7-10,  were  then  in  force.  By  §  7: 
^'As  to  the  succession  to  property,  a 
person  adopted  .  .  .  shall  take 
the  same  share  of  property  which 
the  adopting  parent  could  have  de- 
vised by  wfll  that  he  would  have 
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taken  if  bom  to  such  parent  in  law- 
ful wedlock,  and  he  shall  stand  in 
regard  to  the  legal  descendants,  but 
to  no  other  of  the  kindred  of  such 
parent,  in  the  same  positi(xi  as  if  so 
bom  to  him.  In  case  the  person 
adopted  dies  intestate,  his  property, 
acquired  by  himself  or  by  gift  or  in- 
heritance from  his  adopting  parent, 
or  from  the  kindred  of  such  parent, 
shall  be  distrtbuted,  according  to 
the  provisions  of  chapters  one  hun- 
dred and  twenty-five  and  one  hun- 
dred and  thirty-five,  among  the 
persons  who  would  have  been  his 
kindred  if  he  had  been  bom  to  his 
adopting  parent  in  lawful  wedlock. 
•    .    . 

This  section  is  a  re-enactment  of 
Stat.  1876.  chap.  213,  |§  8  and  9,  the 
purpose  01  which  "is  to  provide  for 
cases  where  property  comes  to  a 
man's  children,  not  by  inheritance, 
but  under  a  settlement,  trust  deed, 
or  wUl,  and  to  establish  a  rule  gov- 
erning the  rights  of  adopted  chil- 
dren in  such  cases.  There  is  no  word 
which  is  exactly  the  equivalent  of 
'child,*  so  as  to  be  interchangeable 
with  it  under  all  conditions.  We 
think  the  intention  was  to  provide 
that  if,  by  a  settlement,  deed,  or 
will,  property  is  given  by  terms 
which  embrace  and  include  a  child 
bom  in  wedlock,  and  which,  in  their 
application  to  existing  facts,  have 
the  same  effect  and  mean  the  same 
thing  as  child  or  children,  such  as 
the  terms  'issue,'  'descendant,'  or 
'heir  at  law,'  the  rules  provided  by 
this  section  shall  apply  in  the  con- 
struction of  the  instrument.  Any 
other  construction  would  give  the 
statute  a  very  narrow  scope,  and  to 
a  greitt  extent  defeat  its  purposes." 
Morton,  Ch.  J.,  in  Wyeth  v.  Stone, 
144  Mass.  441, 11  N.  E.  729. 

If  we  turn  to  Pttb.  Stat.  chap. 
125,  §  1,  now  Rev.  Laws,  chap  133', 
§  1,  relating  to  the  descent  of  real 
property,  we  find  that  land,  tene- 
ments, or  hereditaments,  or  any 
risrht  therein  shall  descend,  subject 
to  his  debts:  "First.  In  equal 
shares  to  his  children  and  to  the 
issue  of  any  deceased  child  by  right 
of  representation.    ..." 
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The  testatrix  was  the  adopting 
parent ;  the  respondents  are  the  law- 
ful children  and  heirs  of  the  adopted 
daughter:  It  is  hardly  conceivable, 
under  the  circumstances,  the  testa- 
trix intended  that  if  her  adopted 
daughter  survived,  she  should  be 
disinherited,  and  the  property  pass 
to  collateral  relatives.  The  devise 
does  not  read  to  my  "issue,"  or 
'Tieirs  of  my  body,"  or  "right  heirs," 
but  to  **my  lawful  heirs."  It  is  not 
what  the  testatrix  might  have  said, 
but  what  she  did  say  which  governs. 
The  word  "heir"  or  "heirs"  will  be 
construed  to  mean  a  child  or  chil- 
dren, where  such  is  the  plain  inten- 
tion of  the  testator.  Sewall  v.  Rob- 
erts, 115  Mass.  262,  278 ;  Walcott  v. 
Robinson,  214  Mass.  172, 174, 100  N. 
E.  1109,  and  cases  collected.  We 
cannot  adopt  the  argument  urged  in 
the  petitioner's  behalf  that,  if  the 
issue  of  a  deceased  illegitimate  child 
could  not  inherit  from  the  child's 
mother  under  Stat.  1828,  chap.  139, 
the  issue  of  a  deceased  adopted  child 
cannot  inherit  under  Pub.  Stat, 
chap.  148,  §  7.  It  was  the  purpose 
of  the  legislature  to  put  an  adopted 
child  on  the  same  footing  as  a  child 
bom  in  wedlock  to  the  adopting  par- 
ents»  and  the  words  "legal  descend- 
ants," unless  shorn  of  their  ordinary 
meaning,  include  the  legitimate 
offspring  of  an  adopted  child. 
Stearns  v.  Allen,  183  Mass.  404,  97 
Am.  St.  Rep.  441,  67  N.  E.  349 ;  De- 
lano  V.  Bruerton,  148  Mass.  619,  2 
L.R.A.  698,  20  N.  E.  808;  Ross  v. 
Ross,  129  Mass.  243,  267,  37  Am. 
Rep.  321;  Warren  v.  Prescott,  84 


Me.  483,  17  LJt.A.  486,  30  Am.  St 
Rep.  370,  24  Atl.  948. 

We  are  accordingly  of  opinion 
that  by  the  words  **my  lawful  heirs" 
she  intended  at  her  death  to  include 
her  child  by  adoption,  and  under  the 
statute,  as  we  construe  it,  her  chil- 
dren by  right  of 
representation  take  ^opVed* 
the  estate  to  which  S^Hf''^*'  " 
their  mother,  if  liv- 
ing, would  have  succeeded.  Steams 
v.  Allen,  183  Mass.  404,  97  Am.  St. 
Rep.  441,  67  N.  E.  349 ;  MacMaster 
V.  Fobes,  226  Mass.  396,  399, 115  N. 
E.  487;  Warren  v.  Prescott,  84  Me. 
483,  17  L.R.A.  435,  30  Am.  St.  Rep. 
370,  24  Atl.  948;  Hartwell  v.  Teflft, 
19  R.  I.  644,  34  L.R.A.  500,  35  Atl. 
882;  Re  Walworth,  85  Vt.  322,  37 
L.RJi..(N.S.)  849,  82  Atl.  7,  Ann. 
Cas.  1914C,  1223.  The  cases  of 
Wyeth  V.  Stone,  supra,  Blodgett  v. 
StoweU,  189  Mass.  142, 75  N.  E.  138, 
Brown  v.  Wright,  194  Mass.  640,  80 
N.  E.  612,  Gammons  v.  Gammons, 
212  Mass.  464,  99  N.  E.  96,  and  Wal- 
cott V.  Robinson,  214  Mass.  172, 100 
N.  E.  1109,  where  the  status  of  chil- 
dren by  adoption  was  under  discus- 
sion, are  contests  between  collateral 
kindjred,  and  are  plainly  distinguish- 
able from  the  case  at  bar,  in  which 
the  testatrix  is  the  adopting  parent 
as  well  as  the  owner  of  the  property 
devised.  The  decision  of  the  judge 
of  the  Land  Court,  in  which  he  very 
fully  and  clearly  points  out  and  fol- 
lows the  principles  to  which  we  have 
adverted,  shows  no  error  of  law,  and 
the  order  dismissing  the  petition 
should  be  affirmed. 

So  ordered. 


ANNOTATION. 

Rig^t  of  chHdren  of  an  adopted  child  to  take  the  share  whkh  the  parent  would 
have  taken  mder  a  wiD  if  he  bad  survived  the  testator. 


Remarkably  few  cases  seem  to  have 
passed  upon  the  question  here  pre- 
sented, but  these  cases,  like  those 
which  pass  upon  the  question  whether 
or  not  genersll  terms  in  a  will  include 
an  adopted  child,  generally  turn  upon 
the  intent  of  the  testator  as  deter- 
mined  in  view  of  the  existing  statutes. 


The  reported  case  (Young  v. 
Stearns,  ante,  1010)  is  illustrative  of 
those  cases  which  apply  the  ultimate 
test  of  intention,  as  determined  under 
the  statutes  relating  to  adoption  and 
succession  to  property.  In  this  case 
which  arose  in  Massachusetts  it  was 
held  that  in  view  of  the  fact  that  the 
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Statute  of  Descent  and  Distribution 
provided  that  property  should  descend 
''in  equal  shares  to  his  children  and  to 
the  issue  of  any  deceased  child  by 
right  of  representation/'  and  that  the 
Adoption  Statute  provided  that  a  per- 
son adopted  "shall  take  the  same  share 
of  property  which  the  adopting  parent 
could  have  devised  by  will  that  he 
would  have  taken  if  bom  to  such  par- 
ent in  lawful  wedlock/'  etc.,  a  testa- 
trixy  by  bequeathing  her  estate  over  to 
her  "heirs  at  law/'  intended  at  her 
death  to  include  a  daughter  by  adop- 
tion so  that  under  the  statutes  the 
children  of  the  adopted  daughter  who 
predeceased  the  testatrix  were  entitled 
to  take  by  right  of  representation  the 
estate  to  which  their  mother,  if  she 
had  been  living  at  the  death  of  the  tes- 
tatrix, would  have  succeeded. 

A  similar  conclusion  was  reached 
in  the  recent  Missouri  case  of  Wil- 
liams V.  Weber  (1917)  271  Mo.  150, 196 
S.  W.  1009.  Here  the  statute  provided 
that  the  property  of  an  intestate  shall 
descend,  "first,  to  his  children  or  their 
descendants,"  which  by  interpretation 
was  declared  to  include  an  adopted  aa 
well  as  a  natural  child,  and  it  was  held 
that  the  children  of  an  adopted  child 
who  died  before  her  adopting  parents 
could  take  the  same  estate  which  their 
mother  would  have  taken,  had  she  out- 
lived her  adopting  parents,  by  inherit- 
ance from  her  adopting  mother,  to 
whom  the  husband  had  willed  certain 
personal  property  absolutely.  In  so 
holding,  the  court,  among  other  things, 
said:  "This  question  is  determinable 
by  a  consideration  of  the  first  clause 
of  the  Statute  of  Descents,  viz.,  ^first, 
to  his  children  or  their  descendants* 
(Rev.  Stat.  1909,  {  332),  which  has 
been  interpreted  in  Bemero  v.  Crood- 
win  (1916)  267  Mo.  434,  184  S.  W.  74, 
to  include,  under  the  term  'to  his  chil- 
dren' in  the  first  subdivision  thereof, 
an  adopted  child  as  well  as  a  natural 
child.  It  necessarily  follows  from  that 
ruling  that  the  alternative  term  of 
said  statute,  viz.,  'or  their  descend- 
ants/ likewise  embraces  the  children 
of  an  adopted,  as  well  as  a  natural, 
child.  Hence,  in  case  of  the  death  of 
an  adopted  child  prior  to  the  death  of 
the  adopting  parent,  such  child  stands 


in  the  same  relation  of  heirship  to  the 
estate  possessed  by  the  adopting  par- 
ent at  the  time  of  his  or  her  death  that 
a  natural  and  lawfully  bom  child 
would  occupy  under  similar  circum- 
stances. Applying  this  principle  to  the 
facts  in  the  instant  case,  the  result  is 
that  the  Cline  children,  whose  mother 
was  lawfully  adopted  both  by  Thomas 
F.  Ackerman  and  his  wife  Susan,  are 
entitled  to  inherit  the  undisposed  es- 
tate of  either  of  her  adopting  parents 
at  the  time  of  their  respective  deaths, 
just  as  if  they  were  natural  and  law- 
ful grandchildren  of  the  adopting  par- 
ents of  their  mother.  There  was  no 
residuary  clause  in  the  will  of  Thomas 
F.  Ackerman;  neither  did  his  wife, 
Susan  Ackerman,  make  any  testament. 
It  follows  that  the  personal  estate 
which  was  devised  absolutely  to  his 
wife  under  the  will  of  Thomas  F.  Ack- 
erman descended,  upon  the  death  of 
his  wife,  to  the  C!line  chiMren  as  the 
lawful  'descendants'  of  Mary  Cline, 
the  adopted  daughter  of  the  deceased 
wife/' 

On  the  other  hand,  in  Clarke  v.  Rath- 
bone  (1915)  221  Mass.  674,  109  N.  £. 
651,  where  a  testator  adopted  a  grand- 
child and  bequeathed  the  remainder  of 
a  trust  fund  to  his  grandchildren,  but 
in  his  will  expressly  provided  that  it 
was  not  his  intention  to  have  the 
adopted  grandchild  share  as  one  of  his 
"children/'  but  that  he  should  take 
only  the  share  of  a  grandchild,"  and 
the  adopted  grandchild  died  before  the 
termination  of  the  trust,  leaving  a  son, 
it  was  held  that  upon  the  subsequent 
distribution  of  the  remainder  the 
great-grandchild,  claiming  to  be  a 
grandchild  by  adoption  of  his  father 
by  testator,  should  be  excluded,  since 
the  intent  of  the  testator  was  that  for 
the  purpose  of  distribution  by  the  will 
the  adoption  should  be  disregarded.    ; 

But  the  intention  of  the  testator  is 
not  always  controlling.  This  is  illus- 
trated by  Phillips  Estate  (1901)  17 
Pa.  Super.  Gt.  103,  where,  in  determin-^ 
ing  the  rights  of  the  children  of  an- 
adopted  daughter  of  the  testator,  the 
court  held  that  such  children  could 
not  take  any  benefit  from  the  devise  to^ 
their  deceased  mother,  even  though  it 
be  assumed  that  the  testator  did  not' 
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suppose  that  the  gift  to  his  adopted 
daughter  would  lapse  by  reason  of  her 
death  in  his  lifetime.  This  decision 
was  upon  the  theory  that  the  Statute 
of  1883,  which  provided  that  no  devise 
or  legacy  in  favor  of  a  child  or  other 
lineal  descendant  of  a  testator  should 
be  deemed  or  held  to  lapse  by  reason 
of  the  decease  of  such  devisee  or  lega- 
tee in  the  lifetime  of  the  testator,  if 
such  devisee  or  legatee  ''shall  leave 
issue  surviving  the  testator/'  did  not 
contemplate  a  devise  or  legacy  in  favor 
of  an  adopted  child,  because  at  the 
time  of  its  enactment  it  was  not  in  the 
power  of  an  individual  to  adopt  the 
child  of  another  as  his  own,  that  being 
first  authorized  by  the  Act  of  1855; 
that  there  was  no  later  act  expressly 
extending  the  provisions  of  the  Act  of 
18S3  in  favor  of  adopted  children ;  and 
that  the  Act  of  1837,  which  gives  an 
adopted  child  all  the  rights  of  a  child 
and  heir  of' the  adopting  parent,  does 
not  make  an  adopted  child  a  child 
within  the  intent  and  meaning  of  the 
Act  of  1833.  The  court  argued  as  fol 
lows:  ''Assuming  that  Maggie  Mor- 
gan was  the  lawfully  adopted  child  of 
the  testator,  it  may  be  surmised  that 
he  did  not  suppose  that  the  gift  to  her 
would  lapse  by  reason  of  her  death  in 
his  lifetime;  for  he  made  no  provision 
for  disposition  of  the  property  in  case 
of  her  death,  and  where  it  is  possible 
to  construe  a  will  so  as  to  avoid  intes- 
tacy as  to  any  part  of  the  estate,  the 
courts  favor  thai  construction.  But  it 
is  to  be  borne  in  mind,  as  pointed  out 


in  the  opinion  of  the  court  below,  thai 
the  testator's  supposition  that  the  leg- 
acy and  the  devise  to  her  would  nol 
lapse  would  not  prevent  them  from 
lapsing,  if  the  12th  section  of  the  Act 
of  1833,  does  not  apply.  .  .  .  Refer- 
ring again  to  the  Act  of  1855,  as 
amended  by  the  Act  of  1877,  which 
must  control  the  decision  of  the  pres> 
ent  question,  What  right  of  Maggie 
Morgan  is  involved  in  this  case?  For 
whilst  ...  a  child  adopted  under 
that  act  becomes  a  child  and  heir  of 
the  person  adopting  him,  so  far  as  he 
can  be  made  such  by  legislative  enact- 
ment, yet  .  .  .  the  act  does  not  at- 
tempt the  impossibility  of  making  him 
a  child  in  fact.  It  gives  him  thd  rights 
of  a  child,  and  in  any  litigation  in 
which  he  is  concerned  he  may  assert 
them  successfully.  It  does  not  under- 
take to  define  or  determine  what  the 
rights  of  his  children  shall  be.  As  we 
have  already  suggested,  the  12th  sec- 
tion of  the  Act  of  1833,  at  the  time  of 
its  enactment,  only  contemplated  de 
vises  and  legacies  to  children  by  birth, 
and  every  word  of  subsequent  acta 
relative  to  the  adoption  of  children  c&n 
be  given  full  effect  without  implying 
any  amendment  of  that  section  or  an 
abrogation  of  the  common-law  ryle 
as  to  the  lapsing  of  legacies.  Until 
the  death  of  the  testator,  Maggie  Mor- 
gan could  have  no  right  under  his 
will;  and  as  she  died  before  him,  it  is 
impossible  to  conclude  that  a  right  to 
the  legacy  and  the  devise  was  trans- 
mitted to  her  issue."  6.  J.  C. 


LUCEBA  E.  GEORGE 

v. 

ESTATE  OF  ASA  G.  DUTTON. 

Termont  Supreme  Court '^January  7,  19S^0. 


(—  Vt  — ,  108  Atl.  516.) 

Husband  and  wife  —  entireties  —  personal  property. 

1.  A  man  and  wife  may  hold  personal  property  by  entireties. 
[See  note  on  this  question  beginning  on  page  1017.] 


Appeal  —  agreed  facts  —  construc- 
tion. 
2.  Agreed  facts  that  property  was 


paid  for  by  the  proceeds  of  real  estato 
owned  in  entirety  by  a  man  and  wife, 
"and  by  funds  from  the  sale  of  perw 


9» 


QB0B6E 

(—  vt.  — , 

ftonal  proptf^  also  owned  by  thenii 
mean  that  the  personal  property  was 
owned  by  them  by  entireties. 

Executors  and  administrators  —  right 
to  property  held  by  entireties. 
3,  No  part  of  store  property  pur- 
chased by  a  man  and  wife  with  funds 
derived  from  property  held  by  entire- 
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ties  passes  to  his  administrator  where 
he  predeceases  her. 

Hosband  and  wife  —  partnership  — 
effect  on  property  held  by  entireties. 

4  The  entering  by  a  man  and  his 
wife  into  a  partnership  business,  with 
funds  held  by  entireties,  does  not 
change  the  character  of  the  estate. 


Exceptions  by  plaintiff  to  a  ruling  of  the  Washington  County  Court 
(Waterman,  J.)  affirming  an  order  of  the  Probate  Court  allowing  the 
account  of  the  administrator  of  the  estate  of  Asa  6.  Button,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  Ward  Carver  and  Walter        Watson,  Ch.  J.,  delivered  the  opin- 


A.  Dutton  for  plaintiff. 

Mr.  Erwin  M.  Harvey,  for  defend- 
ant: 

The  whole  conduct  of  the  business, 
both  as  between  Mr.  and  Mrs.  Dutton 
and  in  their  relation  to  the  public,  was 
a  joint  or  partnership  undertaking. 

Lane  v.  Bishop,  66  VL  675,  27  Atl. 
499;  Schofleld  v.  Jones,  86  Ga.  816,  11 
S.  B.  1032;  Noel  V.  Kinney,  106  N.  Y* 
74,  60  AuL  Rep.  423,  12  N.  E.  351 ;  Rei- 
man  v.  Hamilton,  111  Mass.  245; 
Krouskop  V.  Shontz,  51  Wis,  204,  87 
Am.  Rep.  817,  8  N.  W.  241 ;  Holmes  v. 
Reynolds,  65  Vt.  39 ;  Reed  v.  Newcomb, 
69  Vt  630,  10  Atl.  693 ;  Schouler,  Pers. 
Prop.  5th  ed.  §  156. 

Mrs.  Dutton,  at  the  death  of  her  hus- 
band, took  the  entire  property  by  sur* 
vivorship,  and  the  individual  or  pri* 
vate  creditors  of  Asa  Dutton  have  no 
rights  therein. 

Corinth  v.  Emery,  6S  Vt.  606,  26  Am. 
St  Rep.  780,  22  Atl.  618;  Richardson 
V.  Daggett,  4  Vt.  386;  Gitixens'  Sav. 
Bank  A  T.  Co.  v.  Jenkins,  91  Vt.  13,  99 
Atl.  250;  21  Cyc.  1197;  Phelps  v.  Si- 
mons, 169  Mass.  416,  38  Am.  St.  Rep. 
430,  34  M.  E.  667;  Bramberry's  Estate, 
166  Pa.  628,  22  L.R.A.  594,  36  Am.  SL 
Rep.  64,  27  AtL  405;  Ward  v.  Ward, 


ion  of  the  court: 

The  store  property,  both  real  and 
personal,  was  purchased  by  Asa  G. 
Dutton  and  Mary  J.  Dutton,  his 
vidfe,  and  paid  for  (in  language  of 
the  agreed  facts)  "by  funds  which 
were  the  proceeds  of  real  estate 
owned  in  entirety  by  Asa  G.  Dutton 
and  Mary  J.  Dutton,  and  by  funds 
from  the  sale  of  personal  property 
also  owned  by  them/'  It  will  be  ob- 
served that  the  character  of  the 
ov^nuership  of  the  latter  funds  is  not 
more  definitely  nor  otherwise  stated. 
The  word  "also*'  is  significant  in  this 
respect,  relating  back,  as  it  does,  to 
the  character  of  the  ownership  of 
the  real  estate  from  the  sale  of 
which  the  funds  previously  men- 
tioned were  derived;  and  it  has  the 
meaning  of  "in  like  manner/'  To 
give  it  the  force  of  indicating  addi- 
tional ownership  makes  the  word 
redundant,  for  by  the  words  "owned 
by  them/'  immediately  following, 
this  is  expressly  stated.  We  think 
the  agreed  facts  in  .        • 

iti    "a*  *^«  /•••*'»'«   '*♦    Appeal— «jvreea 

this  respect  are  to  f»ct»-««M. 
be    understood    as  •*'««"«»• 


L.  R.  14  Ch.  Div.  606,  49  L.  J.  Ch.  N.  s!  •  meaning  the  same  as  though  they 

read,  "and  by  funds  ft'om  the  sale 
of  personal  property  in  like  manner 
owned  by  them."  See  Webster's 
New  Int.  Diet. 

The  marital  rights  of  the  hudband 
at  common  law,  in  the  personal  prop- 
erty aeqiuiyed  by  his  vdte  during 
coverture,  are  not  inconsistent  with 
the  theory  that  estates  by  entirety 
may  exist  in  personalty;  for  the 
wife  may  hold  such  property  by  vir- 
tue of  a  gitt  or  bequest  to  her  sole 


409,  42  L.  T.  N.  S.  523,  28  Week.  Rep. 
943;  Piatt  ▼.  Grubb,  41  Hun,  447; 
Abshire  v.  State,  58  Ind.  64;  Draper  v. 
Jackson,  16  Mass.  480;  Borst  v.  Spel-* 
man,  4  N.  Y.  284;  Wilder  v.  Aldrich,  2 
B.  L  618;  Johnson  v.  Lusk,  1  Tenn.  Ch. 
3 ;  Pile  ▼.  Pile,  6  Lea,  608,  40  Am.  Rep. 
60;  Basford  v.  Pearson,  7  Allen,  506; 
Tatham  v.  Wilson,  59  N.  C.  (6  Jones, 
Eq.)  250;  Patton  v.  Rankin,  68  Ind. 
245,  84  Am.  Rep.  254 ;  Tuttle  v.  Camp* 
bell,  74  Mich.  662, 16  Am.  St.  Rep.  652, 
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and  separate  use;  or  she  may  so 
hold  it  by  reason  of  a  surrender  and 
waiver  by  the  husband  of  his  mar- 
ital rights  therein;  or,  if  her  prop- 
erty consists  of  choses  in  action,  the 
husband  may  not  reduce  it  to  pos- 
session within  his  lifetime.  Barron 
V.  Barron,  24  Vt.  375 ;  Albee  v.  Cole, 
39  Vt.  819;  Child  v.  Pearl,  43  Vt. 
224;  Bent  v.  Bent,  44  Vt.  556.  In 
addition  to  the  foregoing,  by  Acts 
of  1884,  No.  140,  §  2,  all  personal 
property  and  rights  of  action  ac- 
quired by  a  woman  before  coverture, 
or  during  coverture,  except  by  her 
personal  industry  or  by  gift  from 
her  husband,  shall  be  held  to  her 
sole  and  separate  use,  and  neither 
a  wife's  separate  property  nor  the 
rents,  issues,  income,  and  products 
of  the  same  shall  be  subject  to  his 
disposal  or  liable  for  his  debts.  By 
Acts  of  1888,  No.  84,  the  foregoing 
section  was  amended  by  striking  out 
the  words,  "by  her  personal  indus- 
try or,"  thereby  making  the  law  as 
it  hitherto  has  been  and  now  is  in 
§  3524  of  the  General  Laws  1917. 

That  estates  in  entirety  may  exist 
in  personal  property  growing  out  of 
real  estate  so  owned  was  held  in  Cit- 
izens' Sav.  Bank  &  T.  Co.  v.  Jenkins, 
„  ^  ^  ^  91  Vt.  13,  99  Atl. 
5i;^"*u"tie.  250.  And  no  good 
proHrtr^  reason  is  apparent 

why  such  an  estate 
may  not  exist  in  other  personal 
property.  We  think  it  can.  Al- 
though there  is  some  difference  in 
judicial  opinion  on  the  question  in 
other  jurisdictions,  we  think  the 
better  view  is  as  here  stated,  and  in 
support  of  it  cite  the  following 
cases:  Phelps  v.  Simons,  159  Mass. 
415,  38  Am.  St.  Rep.  430,  34  N.  E. 
657;  Boland  v.  McKowen,  189  Mass. 
663,  109  Am.  St.  Rep.  663,  76  N.  E. 
206;  Bramberry's  Appeal,  156  Pa. 
628,  22  L.R.A.  594,  36  Am.  St.  Rep, 
64,  27  AtL  406 ;  Parry's  Estate,  188 
Pa.  83,  41  Atl.  448,  49  L.R.A.  444, 
68  Am.  St  Rep.  847;  Johnston  v. 
Johnston,  173  Mo.  91,  61  L.R.A.  166, 
96  Anu  St.  Rep.  486,  73  S.  W.  202 ; 
also  13  R.  C.  L.  1106,  S  128. 

It  has  been  held  by  this  court  that 
the  statute  exempting  from  attach- 


ment or  levy  of  execution  for  the 
sole  debts  of  the  husband,  during 
coverture,  the  rents,  issues,  and 
profits  of  the  real  estate  of  a  mar- 
ried woman,  and  the  interest  of  her 
husband  in  her  right  in  any  real  es- 
tate which  belonged  to  her  before 
marriage,  or  which  she  acquires  by 
gift,  grant,  devise,  or  inheritance, 
during  coverture,  applies  to  estates 
by  entirety,  the  court  saying  that 
such  estate  is  the  real  estate  of  a 
married  woman,  although  her  hus- 
band is  joined  with  her  in  the  title ; 
that  it  is  the  real  estate  of  each ;  and 
that,  under  a  holding  that  the  stat- 
ute applies  only  to  real  estate  owned 
by  the  wife  separately,  the  interest 
of  the  husband  in  his  wife's  right 
in  her  real  estate  could  be  taken  up- 
on the.  sole  debt  of  the  husband, 
which  would  annul  the  statute.  Cor- 
inth V.  Emery,  63  Vt.  605,  25  Am. 
St.  Rep.  780,  22  Atl.  618 ;  Laird  v. 
Perry,  74  Vt.  464,  59  L.R.A.  340,  52 
Atl.  1040.  The  same  course  of  rea- 
soning is  equally  forcible  when  ap- 
plied to  §  3524  of 
the  statute  relating  SS^iSlSILff * 
to  personal  property  -riKht  to  prop- 
and  rights  of  action  SSlriSLf '^ 
of  a  married  wom- 
an, and  we  hold  that  estates  by 
entirety  are  within  the  provisions  of 
that  section. 

It  is  urged  that  it  is  still  within 
the  power  of  the  wife  to  give  to  her 
husband  the  same  rights  to  her  per- 
sonalty that  he  took  at  common  law, 
and  that  this  is  just  what  she  does 
when  she  turns  such  property  over 
to  him  to  be  used  in  carrying  on  a 
general  mercantile  business,  with 
« unlimited  power  to  commingle  her 
property  with  his  and  the  right  to 
dispose  of  the  same  at  will.  What- 
ever force  this  argument  mifirht 
have  when  appropriate  to  the  cir- 
cumstances of  the  case  in  hand,  it 
has  none  here  where  the  husband 
and  his  wife  were  engaged  in  earry- 
ing  on  the  business  together. 

The  fact  that,  with  funds  owned 
and  held  by  the  husband  and  wife 
as  tenants  by  entirety,  they  engaged 
in  mercantile  business  ostensibly  as 


GEOBGE 

partners,  did  not  change  the  chanu>- 

ter  of  the  estate.  In 
■S2!5JJ*^^*.  law,  as  between 
•kip-eir««t  am  themselves,  the  bus- 
XJK'tlJ.^"'*  ^  iness    was    carried 

on  bjr  them  as 
such  tenants,  and  the  property  por- 
chaaed  for  tiiat  purpose,  including 
goods  as  needed,  and  tbs  proceeds 
from  the  sales  were  owned  and  held 
in  the  same  manner;  and  on  the 
death  of  the  husband  the  wife  took 
the  whole  estate  by  rii^t  of  sur- 
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vivorship.  Laird  v.  Perry,  supra; 
Citizens'  Sav.  Bank  ft  T.  Cio.  v.  Jen- 
kins, 91  Vt  13,  99  Atl.  260. 

It  follows  that  since  none  of  such 
property  belonged  to  deceased  hus- 
band's estate,  none  could  by  right 
enter  into  the  administrator's  ac- 
count. 

Other  questions  were  presented  in 
argument,  but  it  is  unnecessary  to 
consider  them. 

Decree  affirmed.  To  be  certified 
to  the  Probate  Court. 


ANNOTATION. 
Estates  by  entirety  in  personal  property. 


I.  Scope,  1017. 
II.  IntroductioB,   1018. 
III.  Estate  by  entirety  may  exist  in  per- 

mnal  property,  1018. 
rV.  Rule  that  estate  by  entirety  cannot 
exist  in  personal  property,  1Q22. 

J.  Scope, 

The  present  annotation  is  mainly 
confined  to  cases  wherein  there  was  a 
gift  or  bequest  by  a  third  person  to  a 
husband  and  wife,  or  there  was  a 
znntual  investment  by  them  in  person- 
al property  title  to  which  was  taken 
in  their  joint  names,  or  real  estate 
held  by  them  as  tenants  by  the  entire- 
ty was  sold  and  choses  in  action  taken 
back  by  them.  With  respect  to  cases 
where  either  the  husband  or  wife 
turns  individual  property  into  personal 
property  the  title  to  which  is  taken  in 
the  names  of  both,  it  has  been  stated 
(Re  Albrecht  (1892)  186  N.  T.  91,  18 
L.R.A.  829,  82  Am.  St  Rep.  700,  32 
N.  B.  682)  that  '^there  are  many  au- 
thorities holding  that  where  the  hus- 
band purchases  a  security,  or  makes 
a  deposit,  or  subscribes  for  stock  in 
the  joint  name  of  himself  and  wife, 
and  pays  therefor  with  his  own  funds, 
upon  his  death  the  entire  security  be- 
longs to  the  wife,  if  she  survives  him," 
but  that  'the  decision  in  all  these 
cases  is  put  upon  the  ground  that  it  is 
apparent  from  the  character  of  the 
transaction  that  the  husband  intended 
to  give  the  property  to  his  wife  in  the 
event  of  her  survivorship,  and  hence 
the  transfer  possesses  all  the  essential 
qualities  of  a  gift  causa  mortia  which 


he  may  revoke  in  his  lifetime,  and 
which  does  not  take  effect  until  his 
death,  if  not  previously  recalled.'^  De- 
cisions of  this  kind,  which  are  upon 
the  ground  that  there  was  a  gift,  do 
not  expressly  discuss  the  question 
from  the  viewpoint,  and  evidently  have 
no  real  bearing  on  the  question,  of  a 
tenancy  by  the  entirety  in  such  per- 
sonal property,  and  consequently  are 
not  treated  in  this  annotation.  Illus* 
trations  of  the  class  of  cases  thus  ex- 
cluded are  afforded  by  Draper  v.  Jack- 
son (1820)  16  Mass.  480;  State  Bank 
v.  Johnson  (1908)  151  MidL  588,  115 
N.  W.  464;  Craig  v.  Craig  (1848)  3 
Barb.  Ch.  (N.  Y.)  76;  Borst  v.  Spehnan 
(1880)  4  N.  Y.  284;  Sanford  v.  Sanford 
(1871)  46  N.  Y.  723,  on  subsequent  ap- 
peal in  (1874)  58  N.  Y.  69;  Fowler  v. 
Butterly  (1879)  78  N.  Y.  68,  34  Am. 
Rep.  507;  Piatt  v.  Grubb  (1886)  41 
Hun  (N.  Y.)  447;  McElroy  v.  Albany 
Sav.  Bank  (1896)  8  App.  Div.  46,  40 
N.  Y.  Supp.  422;  Wilcox  v.  Murtha 
(1899)  41  App.  Div.  408,  58  N..  Y. 
Supp.  783;  West  v.  McCullough  (1908) 
123  App.  Div.  846, 108  N.  Y.  Supp.  493, 
affirmed  without  opinion  in  (1909) 
194  N.  Y.  518,  87  N.  E.  1180;  Wegmann 
V.  Kress  (1912)  141  N.  Y.  Supp.  625; 
Roman  Catholic  Orphan  Asylum  v. 
Strain  (1851)  2  Bradf.  (N.  Y.)  84; 
Johnson  v.  Lusk  (1868)  6  Coldw. 
(Tenn.)  118,  98  Am.  Dec.  445;  Pile  v. 
Pile  (1880)  6  Lea  (Ttenn.)  508,  40  Am. 
Rep.  50;  and  Smith  v.  Haire  (1916) 
183  TeniL  848,  181  S.  W.  161,  Ann. 
Gas.    1916D,    629.     However,   a    few 
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cases  inirolying  similar  facts  have  not 
taken  this  position,  and  consequently 
have  been  included  herein. 

//.  Introduotion, 

Strictly  speaking,  it  would  seem 
that  a  tenancy  by  the  entireties  in  per- 
sonal property  could  not  exist  at  com^ 
mon  law,  for  the  reason  that  under  its 
rules  all  personal  property  of  the  wife 
was  regarded  as  reduced  or  reducible 
to  the  possession  of  the  husband, 
which  would  prevent  the  existence  of 
such  an  estate  in  a  true  sense.  How- 
ever, under  the  modern  statutes  which 
allow  her  to  retain  possession  of  and 
control  over  her  separate  property, 
there  would  seem  to  be,  as  a  general 
rule,  no  valid  reason  why  such  a  ten- 
ancy may  not  exist  as  regards  person- 
al property.  As  subsequently  shown, 
the  decided  weight  of  authority  is  to 
the  effect  that  such  statutes  merely 
destroy  the  husband's  absolute  right 
to  possession  of,  or  to  reduce  to  pos- 
session, the  wife's  personal  property, 
without  destroying  or  affecting  es- 
tates by  the  entireties  or  the  common- 
law  incidents  thereof;  in  other  words, 
such  statutes  merely  permit  the  wife 
to  hold  property  to  the  exclusion  of 
the  common-law  marital  rights  of  the 
husband  therein. 

In  fact,  it  has  been  held  that,  nei- 
ther at  common  law  nor  where  the 
statntes  permit  a  married  Voman  to 
hold  her  separate  property  as  if  sole, 
are  the  marital  rights  of  the  husband 
in  personal  property  acquired  by  the 
wife  during  coverture  necessarily  in- 
consistent with  the  theory  that  es- 
tates by  entirety  may  exist  in  person- 
al property.  See  the  reported  case 
(George  v.  Dutton,  ante,  1014). 

Among  text-writers  there  seems  to 
be  a  wide  difference  of  opinion  as  to 
whether  or  not  estates  by  entirety 
may  exist  in  personal  property.  For 
instance.  Bishop,  in  §  211  of  his  Law 
of  Married  Women,  in  speaking  of  es- 
tates by  tile  entirety,  says  "that  noth- 
ing of  this  sort  is  known  in  respect  of 
personal  property,"  and  on  the  other 
hand.  Freeman  in  §  68  of  his  work  on  • 
Cotenancy  &  Partition,  says  that  "the 
reports,  English  and  American,  new 
and  old,  abound  in  cases  recognizing 


tenancy  by  entirety  in  all 
personal  property.' 
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III,  Estate  by  entirely  may  exUt  in  per» 
9onal  property. 

As  stated  in  the  next  preceding  sub- 
division of  this  annotation,  the  decid- 
ed weight  of  authority  is  to  the  effect 
that  estates  by  the  entirety  may  exist 
in  personalty  as  well  as  in  realty. 

District  of  drfumfabu — Flaherty  ▼• 
Columbus  (1914)  41  App.  D.  C.  626. 

Maryland.  —  Brewer  v.  Bowersox 
(1901)  92  Md.  567,  48  Atl.  1060;  Baker 
V.  Baker  (1914)  123  Md.  82,  90  Atl. 
776. 

Massachusetts.  —  Phelps  v.  Simons 
(1893)  159  Mass.  415,  38  Am.  St.  Rep. 
430,  34  N.  E.  657 ;  Boland  v.  McKowen 
(1905)  189  Mass.  563,  109  Am.  St. 
Rep.  668,  76  N.  E.  206;  Woodard  v. 
Woodard  (1918)  216  Maes.  1, 1%2  N.  E. 
921. 

Mississippi.— Allen  v.  Tate  (1881) 
58  Miss.  585. 

Missouri  —  Shields  v.  Stillman 
(1871)  48  Mo.  86;  Johnston  v.  John- 
ston (1902)  173  Mo.  91,  61  L.R.A.  166, 
96  Am.  St.  Rep.  486,  78  S.  W.  202; 
Ramsey  v.  Hicks  (1893)  53  Mo.  App. 
190;  Ryan  v.  Ford  (1910)  151  Mo. 
App.  689, 132  S.  W.  610;  Craig  v.  Brad- 
ley (1910)  153  Mo.  App.  586, 134  S.  W. 
1081;  Rezabek  v.  Rezabek  (1917)  196 
Mo.  App.  673, 192  S.  W.  107;  Re  Green- 
wood (1919)  201  Mo.  App.  39,  208  S. 
W.  635;  Lomax  v.  Cramer  (1919)  — 
Mo.  App.  — ,  216  S.  W.  575. 

North  Carolina. — West  v.  Aberdeen 
ft  R.  F.  R.  Co.  (1906)  140  N.  C.  620, 
63  S.  £.  477,  6  Ann.  Cas.  360.  And 
see  Jones  v.  W.  A.  Smith  &  Co.  (1908) 
149  N.  C.  318,  19  L.R.A.(N.S.)  1037, 
128  Am.  St.  Rep.  661,  62  S.  E.  1092. 

Pennsylvania. — Bramberry's  Estate 
(1893)  156  Pa.  628,  22  L.R.A.  594,  36 
Am.  St.  Rep.  64,  27  Atl.  405;  Parry's 
Estate  (1898)  188  Pa.  33,  49  L.R.A. 
444,  68  Am.  St.  R^.  847,  41  Atl.  448 ; 
Klenke's  Estate  (1905)  210  Pa.  572, 
60  Atl.  166;  Sloan's  Estate  (1916)  254 
Pa.  846,  98  Atl.  966 ;  Donnelly's  Estate 
(1889)  7  Pa.  Co.  Ct.  196;  Homberger 
V.  Whitely  (1892)  12  Pa.  Co.  Ct  10; 
Young's  Estate  (1894)  15  Pa.  Co.  Ct 
296;  Leet  v.  Miller  (1896)  6  Pa.  Diet 
R.  726. 
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Rhode  Island.— See  Wilder  v.  Ald- 
rich  (1863)  2  R.  L  518. 

Tejuiessee.  —  McMillan  v.  Mason 
(1868)  5  Coldw.  26S,  98  Am.  Dec.  401. 

Venttont.— Citizens'  Sav.  Bank  &  T. 
Co.  V.  Jenkins  (1916)  91  Vt.  13,  99 
Atl.  250;  C^ttGB  V.  DtJTTON  (reported 
herewith)  ante,  1014. 

Wisconsin.  —  Fiedler  v.  Howard 
(1898)  99  Wis.  388,  67  Am.  St.  Rep. 
865,  75  N.  W.  16S;  Dupont  v.  Jonet 
(1917)  165  Wis.  554,  162  N.  W.  664. 

Ensrland.  *—  BHcker  v.  Whatley 
(1684)  1  Verm.  288,  23  Eng.  Reprint, 

436;  Coppin  t. (1728)  2  P.  Wms. 

496,  24  Ensr.  Reprint,  882;  Ateheson 
V.  Ateheson  (1849)  11  Beav.  485,  50 
Eng.  Reprint,  905,  18  L.  J.  Ch.  N.  S. 
230,  13  Jur.  666;  Laprimaudaye  v. 
Teissier  (1849)  12  Beav.  206,  50  Eng. 
Reprint,  1038,  19  L.  J.  Ch.  N.  S.  16, 
18  Jar.  1040;  Moffatt  ▼.  Burnie 
(1858)  18  Beav.  211,  52  Eng.  Reprint, 
88,  28  L.  J.  Ch.  N.  S.  591,  18  Jur.  32, 
2  Week.  Rep.  83;  Ward  v.  Ward  (1880) 
L.  R.  14  Oh.  Div.  506,  49  L.  J.  Ch.  N.  S. 
409,  42  L.  T.  N.  S.  523,  28  Week.  Ret>. 
943,  followed  in  Re  Bryan  (1880)  L.  R. 
14  Ch.  Div.  516,  49  L.  J.  Ch.  N.  S.  504, 
28  We^.  Rep.  761;  Re  March  (1884) 
L.  R.  27  Ch.  Div.  166,  54  L.  J.  Ch. 
N.  S.  143,  51  L.  T.  N.  S.  380,  32  Week. 
Rep.  241;  Jupp  v.  Buckwell  (1888) 
L.  R.  39  Ch.  Div.  148,  57  L.  J.  Ch.  N.  S. 
774,  69  L.  T.  N.  S.  129,  86  Week.  Rep. 
712.  And  see  Norton  v.  Glover,  Noy, 
149,  74  Eng.  Reprint,  1110;  Gowper  v. 
Scott  (1781)  3  P.  Wms.  119,  24  Eng. 
Reprint,  998;  Crordon  v.  Whieldon 
(1848)  11  Beav.  170,  50  Eng.  Reprint, 
7g?.  18  L.  J.  Ch.  N.  S.  5,  12  Jur.  988, 
and  Hunt  v.  Hunt  (1908)  25  Times  L. 
R.  132. 

This  rule  has  been  applied  to  many 
forms  of  personal  property.  For  ex- 
ample, it  has  been  so  held  in  a  number 
of  cases  where  the  personal  property 
in  question  did  not  arise  out  of  or  rep- 
resent real  property  held  by  the  es- 
tate. Such  a  holding  has  been  made 
with  respect  to  a  bank  deposit  stand- 
ing in  the  joint  names  of  a  husband 
and  his  wife  (Brewer  v.  Bowersox 
(1901)  92  Md.  567,  48  Atl.  1060;  Baker 
V.  Baker  (1914)  123  Md.  82,  90  Atl. 
%  776;  Craig  v.  Bradley  (1910)  153  Mo. 
App.  586,  184  S.  W.  1081 ;  Sloan's  Es- 


tate (1916)  254  Pa.  346,  98  Atl.  966; 
Donnelly's  Estate  (1889)  7  Pa.  Co.  Ct. 
196) ;  and  this  although  it  expressly 
appears  that  all  the  money  so  deposit- 
ed originally  belonged  to  the  husband 
(Klenke's  Estate  (1905)  210  Pa.  572, 
60  Atl.  166;  Dupont  v.  Jonet  (1917) 
165  Wis.  554,  162  N.  W.  664) ;  a  cer- 
tificate of  bank  stock  issued  to  a  hus- 
band and  wife,  "and  to  the  survivor 
of  them,  and  the  heirs  of  such  sur- 
vivor" (Phelps  V.  Simons  (1893)  159 
Mass.  415,  38  Am.  St.  Rep.  430,  34  N.  E. 
657) ;  a  promissory  note  (Shields  v. 
Stlllman  (1871)  48  Mo.  86;  Re  Green- 
wood (1919)  201  Mo.  App.  39,  208  S. 
W.  635) ;  a  note  and  mortgage  given 
for  land,  and  as  to  which  both  hus- 
band and  wife  furnished  a  part  of  the 
consideration  (Fiedler  v.  Howard 
(1898)  99  Wis.  388,  67  Am.  St.  Rep. 
865,  75  N.  W.  163) ;  an  obligation  exe- 
cuted to  a  husband  and  wife  jointly  in 
pa3rment  for  land  belonging  to  the 
wife  (McMillan  v.  Mason  (1868)  5 
Coldw.  (Tenn.)  263,  98  Am.  Dec.  401) ; 
a  judgment  obtained  in  an  action 
brought  by  a  husband  and  wife  (Cop- 
pin  V.  (1728)  2  P.  Wms.  496, 

24  Eng.  Reprint,  832) ;  a  judgment  as- 
signed to  husband  and  wife  jointly 
(Homberger  v.  Whitely  (1892)  12  Pa. 
Co.  Ct.  10) ;  a  mortgage  assigned  to 
husband  and  wife  jointly  (Young's 
Estate  (1894)  15  Pa.  Co.  Ct.  296) ;  a 
lease  of  property  (Rezabek  v.  Rezabek 
(1917)  196  Mo.  App.  673,  192  S.  W. 
107) ;  a  legacy  (Lomax  v.  Cramer 
(1919)  —  Mo.  App.  — ,  216  S.  W.  575; 
Bricker  v.  Whatley  (1684)  1  Vern.  233, 
23  Eng.  Reprint,  435;  Ateheson  v. 
Ateheson  (1849)  11  Beav.  485,  50  Eng. 
Reprint,  905,  18  L.  J.  Ch,  N.  S.  230,  13 
Jur.  666;  Laprimaudaye  v.  Teissier 
(1849)  12  Beav.  206,  50  Eng.  Reprint, 
1088,  19  L.  J.  Ch.  N.  S.  16,  13  Jur. 
1040;  Moffatt  v.  Burnie  (1853)  18 
Beav.  211,  52  Eng.  Reprint,  83,  23  L.  J. 
Ch.  N.  S.  691,  18  Jur.  32,  2  Week.  Rep. 
83;  Re  March  (1884)  L.  R.  27  Ch.  Div. 
(Eng.)  166,  64  L.  J.  Ch.  N.  S.  143,  51 
L.  T.  N.  S.  380,  32  Week.  Rep.  241; 
Jupp  V.  Buckwell  (1888)  L.  R.  39  Ch. 
Div.  (Eng.)  148,  57  L,  J.  Ch.  N.  S. 
774,  69  L.  T.  N.  S.  129.  36  Week.  Rep. 
712) ;  an  annuity  (Ward  v.  Ward 
(1880)  L.  R.  14  Ch.  Div.  (Eng.)  506, 
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49  L.  J.  Ch.  N.  S.  409,  42  L.  T.  N.  S. 
523,  28  Week.  Rep.  948,  holding  that 
'the  interest  which  the  husband  and 
wife  take  is  that  curious  kind  of  joint 
tenancy  which  is  called  a  tenancy  by 
entireties ;''  and  see  Cowper  v.  Scott 
(1731)  3  P.  Wms.  119,  24  Eng.  Re- 
print, 993) ;  a  chose  in  action  the  na- 
ture of  which  is  not  reported  (Norton 
V.  Glover,  Noy,  149;  74  Eng.  Reprint, 
1110)  ;  a  saloon  business  conducted  by 
a  husband  and  wife  (Flaherty  v.  Co- 
lumbus (1914)  41  App.  D.  C.  525); 
and  even  to  a  letter  of  credit  pur- 
chased by  a  husband  with  his  own 
money,  and  made  payable  to  himself 
and  wife  with  the  intent  of  being  used 
by  them  to  travel  (Parry's  Estate 
(1898)  188  Pa.  33,  49  L.R.A.  444,  68 
Am.  St.  Rep.  847,  41  Atl.  448).  In  fact, 
in  the  reported  case  (George  v.  Dut- 
TON,  ante,  1014) ,  it  was  expressly  held 
that  estates  by  entirety  may  exist  in 
personal  property  other  than  personal 
property  growing  out  of  real  estate  so 
owned.  And  it  has  been  held  that  an 
estate  by  entirety  may  e;;ist  in  per- 
sonal property  other  than  thit  grow- 
ing out  of  real  estate  so  held,  although 
such  estates,  with  their  incidents,  are 
regarded  as  continuing  in  the  juris- 
diction, as  they  existed  at  the  common 
law,  unaffected  by  a  Married  Wom- 
en's Statute.  Brewer  v.  Bowersox 
(1901)  92  Md.  567,  48  Atl.  1060; 
Phelps  v.  Simons  (1893)  159  Mass. 
415,  38  Am.  St.  Rep.  430,  34  N.  E.  657 ; 
Craig  v.  Bradley  (1910)  153  Mo.  App. 
586,  134  S.  W.  1081;  Parry's  Estate 
(1898)  188  Pa.  33,  49  L.R.A.  444,  68 
Am.  St.  Rep.  847,  41  Atl.  448,  supra; 
Jupp  V.  Buckwell  (1888)  L.  R.  39  Ch. 
Div.  (Eng.)  148,  57  L.  J.  Ch.  N.  S. 
774,  59  L.  T.  N.  S.  129,  36  Week.  Rep. 
712).  And  see  West  v.  Aberdeen  &  R. 
F.  R.  Co.  (1906)  140  N.  C.  620,  58  S. 
E.  477,  6  Ann.  Cas.  360. 

And  the  rule  that  there  may  be  an 
estate  by  the  entirety  in  personal 
property  has  been  applied  to  personal- 
ty derived  from  real  estate  held  in 
entireties,  even  though  the  statutes 
in  regard  to  the  separate  property  and 
separate  rights  of  married  women  are 
regarded  as  not  affecting  the  common 
law  in  regard  to  estates  by  entirety. 
It  has  been  so  held  with  respect  to  a 


note  given  for  land  held  by  entireties 
(Allen  v.  Tate  (1881)  58  Miss.  585; 
Craig  v.  Bradley  (1910)  158  Ma  App. 
586,  184  S.  W.  1081) ;  a  note  secured 
by  a  purchase-money  mortgage  taken 
Jointly  by  a  man  and  wife  upon  the 
sale  of  real  estate  held  by  the  entire- 
ties (Roland  v.  McKowen  (1905)  189 
Mass.  568,  109  Am.  St.  Rep.  663, 
76  N.  E.  206);  and  to  a  purchase- 
money  bond  and  mortgage  taken  under 
similar  circumstances  (Bramberry's 
Estate  (1893)  156  Pa.  628,  22  L.R.A. 
594,  86  Am.  St.  Rep.  64,  27  Atl.  405) ; 
and  a  purchase-money  mortgage  and 
the  proceeds  thereof  (Leet  v.  Miller 
(1896)  6  Pa.  Dist.  R.  725).  At  least,, 
this  has  been  held  to  be  the  rule  in 
equity  in  a  jurisdiction  where  the 
Married  Woman's  Law  was  regarded 
as  entitling  a  wife  to  hold  property,  to 
the  exclusion  of  the  common-law  mari- 
tal rights  of  her  husband  therein. 
Citizens'  Sav.  Bank  &  T.  Co.  ▼.  Jen- 
kins (1916)  91  Vt  13,  99  Atl.  250.  In 
this  case,  in  holding  that  timber  cut 
from  an  estate  by  entirety  was  per- 
sonal property  and  itself  constituted 
an  estate  by  entirety,  the  court  said: 
''Estates  by  entirety  may  exist  in  per- 
sonal property  growing  out  of  real  es- 
tate, as  well  as  in  real  estate  strictly, 
and  the  cutting  of  the  timber  by  mu- 
tual consent  effected,  in  equity,  only  a 
transmutation  of  property  from  real 
to  personal,  but  did  not  change  the 
character  of  the  estate  in  the  timber 
cut."  In  Allen  v.  Tate  (1881)  58  Mia& 
585,  the  court,  after  referring  to  a  num- 
ber of  authorities  which  established 
the  rule  that  the  surviving  wife  is  en- 
titled, as  against  the  representative  of 
the  husband,  to  paper  payable  to  the 
husband  and  wife,  where  it  was  given 
for  property  or  money  of  the  husband 
alone,  argued  as  follows:  "A  fortiori 
would  that  rule  apply  where,  as  in  this 
case,  the  note  was  given  for  land  held 
by  entireties,  and  made  payable  to  the 
husband  and  wife.  The  presumption 
is  irresistible  that  in  selling  the  land 
and  taking  notes  for  the  purchase 
money,  payable  to  themselves,  they  in- 
tended the  notes  to  represent  the  land, 
and,  in  case  of  the  death  of  one  of 
them^  to  survive  to  the  other,  as  the^ 
land  would  have  done  in  like  ease." 
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In  a  eonsideraMe  number  of  juris* 
dictions  in  which  it  has  been  held  that 
estates  by  the  entirety  exist  in  person- 
al property,  it  has  also  been  held  that 
auch  estates  either  were  not  abolished 
by  the  respeetiTe  Married  Woman's 
Acts  (to  this  effect  are  Flaherty  t. 
Columbus  (1914)  41  App.  D.  C.  525; 
and  West  v.  Aberdeen  &  R.  F.  R.  Co.  I 
(1906)  140  N.  C.  620,  53  S.  E.  477,  6^ 
Ann.  Cas.  860),  or  that  such  statutes 
do  not  prevent  the  holding  of  personal 
property  by  the  entireties  (Brewer  v.  > 
Rowersox  (1901)  92  Md.  567,  48  AtU 
1060;  Phelps  ▼.  Simons  (1893)  159' 
Mass.  415,  38  Am.  St.  Rep.  430,  34  N. 
E.  657;  Roland  v.  McKowen  (1905) 
189  Mass.  563,  109  Am.  St.  Rep.  663, . 
76  N.  E.  206;  Craig  v.  Bradley  (1910)  ' 
153  Mo.  App.  586,  134  S.  W.  1081; 
Bramberry*s  Estate  (1893)  156  Pa, 
628,  22  L.R.A.  594,  36  Am.  St  Rep.  64, 
27  Atl.  405;  Leet  v.  Miller  (1896)  6 
Pa.  Dist.  R.  725;  GEORGE  v.  DUTTON 
(reported  herewith)  ante,  1014;  Jupp 
V.  Buckwell  (1888)  L.  R.  39  Ch.  Div. 
(Eng.)  148,  67  L.  J.  Ch.  N.  S.  774,  59 
L.  T.  N.  S.  129,  86  Week.  Rep.  712).  In 
Bramberry's  Estate  (Pa.)  supra,  the 
court  said:  "It  has  been  contended, 
and  some  jurisdictions  held,  that  the 
legislation  which  secures  to  the  wife 
the  enjoyment  of  her  separate  estate 
is  destructive  of  the  legal  unity  of 
husband  and  wife  on  which  tenancies 
by  entireties  depend.  But  the  better 
Tiew  is  that  such  tenancies  are  not  de« 
stroyed  or  impaired  by  iV*  It  was 
also  stated  that  such  acts  are  intended 
to  protect  the  property  of  the  wife 
from  the  dominion  or  control  of  the 
husband,  but  not  to  change  the  nature 
of  her  estate  or  to  destroy  the  legal 
unity  of  person  which  characterizes 
the  relation  of  husband  and  wife  to 
each  other.  Statements  to  the  same 
effect  are  found  in  Leet  v.  Miller 
(Pa.)  supra.  And  in  Jupp  ▼.  Buckwell 
(Eng.)  supra,  in  discussing  the  effect 
of  the  English  Married  Women's  Prop- 
erty Act  of  1882  upon  estates  by  en- 
tirety, Kay,  J.,  among  other  things, 
said  that  the  following  statement:  "It 
is  said  that  it  destroys  the  doctrine  of 
the  common  law  by  which  there  was 
what  has  been  called  a  unity  of  person 
between  husband  and  wife.    Again,  I 


answer,  I  do  not  see  why.  It  confers 
in  certain  specified  cases  new  powers 
upon  the  wif  e»  and  in  others  new  pow- 
ers upon  the  husband,  and  gives  them 
in  certain  specified  cases  new  reme- 
dies against  one  another.  But  I  see 
no  reason  for  supposing  that  the  act 
does  anything  more  than  it  professes 
to  do,  or  either  abrogates  or  infringes 
upon  any  existing  principles  or  rules 
of  law  in  eases  to  which  its  provisions 
do  not  apply,"— -expressed  perfectly 
his  opinion;  and  continued  as  follows: 
"The  capaci^  of  a  married  woman  to 
take  property  is  not  altered  as  be- 
tween her  and  the  grantor.  That  was 
always  complete.  Whatver  property* 
real  or  personal,  was  devised,  be- 
queathed, conveyed,  or  assigned  to  a 
married  woman,  as  between  her  and 
the  grantor,  passed  absolutely.  The 
act  only  enlarges  her  capacity  to  take 
such  property  'as  her  separate  prop- 
erty.' That  is,  as  I  read  it,  as  be- 
tween her  and  the  grantor  she  takes 
the  same  as  before,  but  as  between 
her  and  her  husband  what  she  takes 
is  'her  separate  property.'  ...  In 
my  opinion,  as  I  have  said,  the  capacity 
of  a  married  woman  to  take  property 
is  only  altered  between  herself  and 
her  husband.  The  true  view  seems  to 
me  to  be  that  the  wife  had  an  unlim* 
ited  capacity  before  the  act  to  acquire 
property,  but  that  upon  its  acquisition 
the  marital  right  of  the  husband  gave 
him  certain  interests  in  it  which  the 
act  has  interfered  with.  This  seems 
to  me  to  be  the  extent  to  which  her 
status,  if  that  be  the  right  word,  is 
intended  to  be  altered.  But  for  col- 
lateral purposes,  that  is,  for  any  pur- 
pose in  respect  of  property,  except 
altering  her  right  to  property  as  be- 
tween herself  and  her  husband,  I  do 
not  find  in  the  act  any  intimation  of 
an  intention  to  change  her  legal  posi- 
tion. If  that  had  been  the  intention, 
I  should  have  expected  to  find  in  the 
act  an  express  provision  to  the  effect, 
for  example,  that  in  all  questions  re- 
lating to  property  the  husband  and 
wife  should  be  considered,  not  only  as 
between  themselves,  but  also  as  be- 
tween them  and  third  persons,  two 
separate  individuals,  and  that  the  old 
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law  of  unity  of  person  sfaonld  be  abol- 
ished'* 

Another  view  has  been  advanced  in 
Missouri,  where  the  rule  is  that  es- 
tates  by  the  entirety  may  be  created  in 
personal  property  as  well  as  realty,  it 
having  been  declared  that  the  statutes 
placing  the  husband  and  wife  on  the 
same  footing  as  regards  the  right  to 
have  and  hold  personal  property  in 
effect  abolish  the  legal  unity  which 
gave  rise  to  estates  by  the  entireties, 
without  abolishing  the  estate  itself, 
and  that  now  "a  husband  and  wife 
must  be  held  to  have  the  same  right 
to  hold  a  joint  estate,  an  estate  by  the 
entirety,  with  the  incident  of  survivor- 
ship, that  any  other  persons  have." 
Johnston  v.  Johnston  (1902)  173  Mo. 
99,  61  L.RA.  166,  9^  Am.  St  Rep.  486, 
78  S.  W.  202. 

IT.  Rule  th4U  e8$0te  1i$f  tjmHreiy  oonnoC 
antat  in  peraanal  praperiy. 

In  seeming  conflict  with  many  of  the 
decisions  treated  in  the  preceding  sub* 
division,  are  a  few  cases  which  main* 
tain  that  there  can  be  no  estate  by  the 
entirety  in  personal  property.  Re 
Berry  (1917)  247  Fed.  700  (holding 
such  to  be  the  law  of  Michigan) ;  Ab- 
shire  v.  SUte  (1876)  53  Ind.  64;  Fo- 
gleman  v.  Shively  (1891)  4  Ind.  App. 
197,  61  Am.  St.  Rep.  213,  30  N.  E.  909 ; 
Wait  V.  Bovee  (1877)  35  Mich.  425; 
Morrill  v.  Morriil  (1904)  138  Mich. 
112,  110  Am.  St.  Rep.  306,  101  N.  W. 
209,  4  Ann.  Cas.  1100;  Polk  v.  Allen 
(1854)  19  Mo.  467  (but  see  other  Mis- 
souri cases  set  out  supra,  some  of 
which  state  that  the  Polk  Case  is  no 
longer  the  law  of  the  state) ;  Re  Al- 
brecht  (1892)  136  N.  Y.  91,  18  L.R.A. 
829,  32  Am.  St  Rep.  700,  32  N.  E.  682, 
reversing  (1890)  32  N.  Y.  S.  R.  193, 10 
N.  Y.  Supp.  388,  which  affirmed  (1888) 
1  Connoly,  12,  4  N.  Y.  Supp.  462; 
Re  McKelway  (1917)  221  N.  Y.  15, 
L.R.A.1917E,  1143,  116  N.  E.  348,  re- 
versing (1917)  176  App.  Div.  929,  162 
N.  Y.  Supp.  1129,  which  affirmed 
(1916)  96  Misc.  473,  160  N.  Y.  Supp. 
783;  Re  Baum  (1907)  121  App.  Div. 
496,  106  N.  Y.  Supp.  113,  appeal  dis- 
missed in  (1908)  190  N.  Y.  564,  83 
N.  E.  1122;  Re  Kaupper  (1910)  141 
App.  Div.   54,   125  N.   Y.  Supp.  878. 


In  Re  Albrecht  (N.  T*)  snpra,  the 
court,  referring  to  estates  by  the  en- 
tireties, said :  ''That  relation  can  only 
eadst  where  there  is  a  c<mveyance  of  a 
vested  interest  in  or  title  to  real  prop- 
erty.'' And  in  Re  Baum  (19OT)  121 
App.  Div.  496,  106  N.  Y.  Supp.  113,  it 
was  again  said  that  "the  law  of  own- 
ership or  tenancy  by  the  entirety  does 
not  apply  to  personal  property." 

At  common  law,  this  was  upon  the 
Uieory  that  the  entire  personal  estate 
of  tke  parties  to  a  marriage  was  vest^ 
ed  in  the  husband.  See  Polk  v.  Allen 
(1854)  19  Mo.  467. 

And  under  the  statutes  which  en- 
large a  married  woman's  rights  so  as 
to  make  her  sole  witii  respect  to  her 
property  rights,  it  has  been  declared 
that  such  legislation  places  the  par- 
ties to  a  marriage  contract  upon  the 
same  footing,  with  respect  to  the  ac- 
quisition and  control  of  their  individ- 
ual properties,  as  if  the  conjugal  re- 
lation did  not  exist,  and  therefore 
that  '*the  rights  of  husband  and  wife 
in  the  personal  property  of  each  other, 
or  in  that  which  may  be  transferred  to 
them  jointly,  rest  upon  different 
grounds  than  those  which  support  a 
tenancy  by  the  entirety."  Re  Albrecht 
(1892)  136  N.  Y.  91,  18  L.R.A.  329,  32 
Am.  St.  Rep.  700,  32  N.  E.  632. 

The  view  that  an  estate  by  the  en- 
tirety cannot  exist  in  personal  prop- 
erty has  been  held  to  apply  not  only 
where  the  wife's  common-law  disabil- 
ities and  the  husband's  control  over 
her  whole  property  existed  (Ashire  v. 
State  (1876)  53  Ind.  64;  Morrill  v. 
Morrill  (1904)  136  Mich.  112,  110  Am. 
St.  Rep.  306,  101  N.  W.  209,  4  Ann. 
Cas.  1100;  Polk  v.  Allen  (Mo.)  supra), 
and  where  the  personal  property  in 
question  either  grew  out  of  or  repre- 
sented real  property  held  by  the  hus- 
band and  wife  as  tenants  by  the  en- 
tirety (Morrill  v.  Morrill  (1904)  1^ 
Mich.  112,  110  Am.  St.  Rep.  306,  101 
N.  W.  209,  4  Ann.  Cas.  1100,  supra, 
which  involved  crops  grown  on  land 
held  by  entireties),  or  was  acquired 
by  gift  or  bequest  to  the  husband  and 
wife  (Polk  V.  Allen  (Mo.)  supra)  ;  but 
also  under  some  of  the  more  modem 
statutes  which  allow  a  married  woman 
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to  bold  separate  property,  or  whieh 
ontipely  free  her  from  all  restrictians 
(Fogleman  v.  Shively  (1891)  4  ImL 
App.  197,  51  Am.  St  Rep.  213,  30  N.  E. 
909),  where  cash  v«t8  received  by  an 
agent  in  payment  for  real  estate  held 
by  the  entireties,  upon  a  sale  made 
by  him  at  the  voluntary  request  of  the 
tenants;  Wait  v.  Bovee  (1877)  85 
Mich*  425,  where .  separate  moneys 
were  pooled  and  securities  were 
bought  in  the  joint  names  of  the  hus- 
band and  wife;  Morrill  v.  Morrill 
(Mich.)  supra,  where  crops  were 
grown  on  land  held  by  entireties;  Re 
Albrecht  (1692)  136  N.  Y.  91,  18 
L.R.A.  829,  32  Am.  St.  Rep.  700,  82 
N.  E.  632,  reversing  (1890)  82  N.  Y. 
S.  R.  198,  10  N.  Y.  Supp.  388,  which 
aiSrmed  (1888)  1  Cennoly,  12,  4  N.  Y. 
Supp,  462^  where  a  husband  and  wife 
eadi  famished  half  of  a  loan  and 
took  as  security  therefor  a  bond  and 
mortgage  payable  to  them  jointly ;  Re 
Baum  (1907)  121  App.  Div.  496,  106 
N.  Y.  Supp.  113,  where  real  estate  held 
by  the  husband  and  wife  as  tenants  by 
the  entirety  was  sold,  and  a  purchase- 
money  bond  and  mortgage  were  made 
payable  to  both  of  them) .  In  Re  Baum 
(N.  Y.)  supra,)  the  court  said  that  the 
fact  that  llie  land  was  owned  by  the 
husband  and  wife  as  tenants  by  the 
entirety  did  not  make  a  different  case^ 


and  that  ^ben  it  was  sold  such  ten- 
ancy was  ended." 

In  fact  it  has  been  declared  (Wait  v. 
Bovee  (Mich.)  supra)  that  statutes 
enabling  a  married  woman  to  hold  sep- 
arate property  as  though  she  were  sole 
are  repugnant  to  a  blending,  and  in- 
consistent with  the  common-law  doc- 
trine of  estates  by  the  entireties.  The 
court  said:  'The  bare  fact  that  the 
securities  were  taken  .in  the  joint 
names  could  no  more  change  the  hold* 
ing  into  one  by  entirety  than  it  would 
if  the  parties  had  n9t  been  married. 
Indeed  the  tenure  was  just  what  it 
would  have  been  if  the  parties  had 
been  unmarried.  Her  right  was  sepa- 
rate and  distinguishable  up  to  her 
husband's  death,  and  under  the  im- 
press of  the  statute  it  continued  so, 
and  his  right  was  therefore  necessari- 
ly separate  and  distinguishable  from 
hers,  and  so  continued.^'  But  that,  un- 
der the  Michigan  statutes  in  force  in 
1904,  estates  by  entirety  remained  as 
at  common  law,  see  Morrill  ▼•  Morrill 
(Midi.)  supra. 

And  of  course,  in  jurisdictions  where 
estates  by  entireties,  as  known  at  the 
common  law,  have  never  been  recog- 
nized, there  can  be  no  such  estate  in 
personal  property.  For  an  illustrative 
case,  see  Semper  v.  Coates  (1904)  98 
Minn.  76,  100  N.  W.  662.      6.  J.  C. 


B.  WELLS  JOHNSON,  Plff .  fa  Err., 

V. 

CADILLAC  MOTOR  CAB  COMPANY* 

states  OtfrouH  O^uH  of  AtPpeaU,  Second  Circuit  ^November  IZf  1010. 

(261  Fed.  87&) 

Appeal  —  ruling  ok  first  appeal  -^  law  of  case. 

1.  A  court  will  not,  on  seecmd  appeal,  follow  a  ruling  on  the  first  appeal 
which  is  an  error,  resulting  in  injustice  and  at  the  same  time  laying  down 
a  principle  of  law  for  future  guidance  which  is  unsound  and  contrary  to 
the  interests  of  society. 

[See  note  on  this  question  beginning  on  page  1038.] 


Pleadinsr  —  theory  of  case  -»  jndg- 
ment  must  follow  complaint 

2.  A  complaint  seeking  damages  for 
negligence  in  the  construction  of  an 


automobile  will  not  sustain  a  judg* 
ment  for  fraudulent  concealment  of 
defects. 

[See  16  R.  C.  L.  604.} 
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Negligence  —  duty  of  manufactufer 
of  automobile  to  consumer, 

3.  A  manufacturer  of  an  automo- 
bile owes  to  the  purchaser  from  a  mid* 
dleman  the  duty  of  exercising  care  in 
inspecting  parts   bought  for  use   in 


constructing  the  car,  failure  to  per- 
form which  will  render  him  liable  for 
tiie  injury  thereby  inflicted  upon  the 
purchase. 

[See  24  R.  C.  L.  512-^19.] 


(Ward,  Circuit  Judge,  dissents.) 


Error  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York  (Ray,  District  Judge)  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  l^e  opinion  of  the  court. 

Argued  before  Ward,  Rogers,  and     L.   ed.   1152,  37  Sup.  Ct.  Rep.   506; 


Manton,  Circuit  Judges. 

Messrs.  Homer  J.  Borst,  Andrew  J. 
Nellis,  and  Daisy  L.  Snook  for  plain- 
tiff in  error. 

Messrs.  William  Van  Dyke  and  Wil- 
liam L.  Carpenter,  for  defendant  in 
error: 

The  **law  of  the  case"  applies,  on 
second  writ  of  error,  to  the  same  case 
with  the  same  facts  from  the  very  rec- 
ord used  on  appeal  on  the  first  writ. 

Bates  V.  Bodie,  245  U.  S.  527,  62  U 
ed.  449,  L.R.A.1918C,  355,  38  Sup.  Ct. 
Rep.  182 ;  Burns  v.  Cooper,  82  C.  G.  A. 
300,  153  Fed.  148;  Ouray  County  v. 
Geer,  47  C.  C.  A.  450,  108  Fed.  478; 
Beiseker  v.  Moore,  98  C.  C.  A.  272,  174 
Fed.  368;  James  v.  Germania  Iron  Co. 
46  C.  C.  A.  476,  107  Fed.  600;  Balch  v. 
Haas,  20  C.  C.  A.  151,  36  U.  S.  App. 
693,  73  Fed.  976;  Johnson  v.  Cadillac 
Motor  Car  Co.  197  Fed.  485,  L.R.A. 
1915E,  287,  137  C.  C.  A.  279,  221  Fed. 
801,  Ann.  Cas.  1917E,  581;  Clark  v. 
Keith,  106  U.  S.  464,  27  L.  ed.  302,  1 
Sup.  Ct.  Rep.  568;  Chaffin  v.  Taylor, 
116  U.  S.  572,  29  L.  ed.  728,  6  Sup.  Ct. 
Rep.  518;  Connelley  v.  Pennsylvania 
R.  Co.  221  Fed.  509 ;  Coal  &  Iron  R.  Co. 
v.  Reherd,  141  C.  C.  A.  271,  226  Fed. 
441 ;  D'Arcy  v.  Jackson  Cushion  Spring 
Co.  129  C.  C.  A.  409,  212  Fed.  889; 
Development  Co.  of  America  v.  King, 
96  C.  C.  A.  139,  170  Fed.  923;  Gaines 
V.  Rugg  (Gaines  v.  Caldwell)  148  U. 
S.  244,  37  L.  ed.  437,  13  Sup.  Ct.  Rep. 
611;  Good  V.  Central  Coal  &  Coke  Co. 
95  C.  C.  A.  686,  170  Fed.  416;  Great 
Western  Teleg.  Co.  v.  Bumham,  162 
U.  S.  343,  40,  L.  ed.  993,  16  Sup.  Ct. 
Rep.  850;  Guaranty  Trust  Co.  v.  In- 
ternational Steam  Pump  Co.  155  C.  C. 
A.  508,  242  Fed.  920,  145  C.  C.  A.  480, 
231  Fed.  594;  Guarantee  Co.  of  N.  A. 
V.  Phenix  Ins.  Co.  59  C.  C.  A.  376, 
124  Fed.  170;  Hart  Steel  Co.  v. 
Railroad  Supply  Co.  244  U.  S.  298,  61 


Haley  v.  Kilpatrick,  44  C.  C.  A,  102, 
104  Fed.  647;  Hickman  v.  Ft.  Scott, 
141  U.  S.  416,  35  L.  ed.  775,  12  Sup.  Ct 
Rep.  9;  Kershaw  Oil  Mill  ▼.  National 
Bank,  126  C.  C.  A.  559,  209  Fed.  835; 
Leese  v.  Clark,  20  Cal.  888;  linkoos 
V.  Virginian  R.  Co.  155  C.  C.  A.  6H 
242  Fed.  916;  Mathews  ▼.  Columbia 
Nat.  Bank,  40  C.  C.  A.  444,  100  Fed. 
897;  Messinger  v.  Anderson,  96  C.  C. 
A.  445,  171  Fed.  785,  85  C.  C.  A.  468, 
158  Fed.  252,  225  U.  S.  436,  56  L.  ed. 
1152,  32  Sup.  Ct.  Rep.  739;  Montana 
Min.  Co.  V.  St.  Louis  Min.  &  Mill.  Co. 
78  C.  C.  A.  33,  147  Fed.  897;  Mutual 
L.  Ins.  Co.  V.  Hill,  55  C.  C.  A.  536,  118 
Fed.  708;  Mutual  Reserve  Fund  L. 
Asso.  ▼.  Ferrenbach,  7  L.R.A.(N.S.) 
1168,  76  C.  C.  A.  304,  144  Fed.  342; 
National  Bank  of  Commerce  v.  United 
States,  140  C.  C.  A.  219,  224  Fed.  681; 
New  Orleans  v.  Citizens*  Bank,  167  U. 
S.  371,  42  L.  ed.  202,  17  Sup.  Ct.  Rep. 
905;  Northern  P.  R.  Co.  v.  Ellis,  144 
U.  S.  458,  464,  36  L.  ed.  504,  506,  12 
Sup.  Ct.  Rep.  724 ;  Olsen  v.  North  Pa- 
cific Lumber  Co.  55  C.  C.  A.  665,  119 
Fed.  77;  Old  Dominion  Copper  Min. 
&  Smelting  Co.  v.  Lewisohn,  195  Fed. 
641,  120  C.  C.  A.  392,  202  Fed.  179; 
Panama  R.  Co.  v.  Napier  Shipping  Co. 
166  U.  S.  280,  41  L.  ed.  1004,  17  Sup. 
Ct.  Rep.  572;  Roberts  ▼.  Cooper,  20 
How.  467,  15  L.  ed.  969;  Roth  v.  Mu- 
tual Reserve  L.  Ins.  Co.  89  C.  C.  A. 
262,  162  Fed.  282;  Sibbald  v.  United 
States,  12  Pet.  488,  9  L.  ed.  1167; 
Wayne  County  v.  Kennicott,  94  U.  S. 
498,  24  L.  ed.  260;  Straus  v.  American 
Publishers'  Asso.  119  C.  C.  A,  544,  201 
Fed.  306;  Smith  v.  Baltimore  &  O.  R. 
Co.  127  C.  C.  A.  146,  210  Fed.  414,  138 
C.  C.  A.  215,  222  Fed.  667;  Standard 
Sewing  Mach.  Co.  v.  Leslie,  55  C.  C.  A 
323,  118  Fed.  557;  Thatcher  v.  Gott- 
lieb, 8  C.  G.  A.  334,  19  U.  S.  App.  469, 
59  Fed.  872 ;  Fletcher  v.  Hickman,  125 
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C-  C.  A.  346,  208  Fed.  118;  Thompson 
V.  Maxwell  Land  Grant  &  R.  Co.  168 
U.  S.  451,  42  L.  ed.  539,  18  Sup.  Ct. 
Rep.  121;  United  States  v.  Denver  & 
R.  G.  R.  Co.  191  U.  S.  84,  48  L.  ed.  106, 
24  Sup.  Ct.  Rep.  33 ;  Re  Waterloo  Or- 
Kan  Co.  83  C.  C.  A.  481,  154  Fed.  657; 
Elliott,  App.  Proc.  p.  490,  §  578 ;  Wells, 
Res  Judicata  &  Stare  Decisis,  p.  569, 
S  613. 

Rogers,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  is  an  action  against  a  cor- 
poration manufacturing  automo- 
biles, and  which  sold  one  of  its  cars 
to  a  retail  dealer,  who  resold  to  the 
plaintiff.  The  car  was  defective, 
and,  while  being  used  by  plaintiff, 
broke  down  and  overturned,  serious- 
ly injuring  the  plaintiff,  who 
brought  this  action  to  recover  dam- 
ages in  the  sum  of  $40,000. 

The  action  was  commenced  in  the 
supreme  court  of  the  state  of  New 
York  in  1910,  and  was  regularly  re- 
moved to  the  United  States  court 

• 

for  the  northern  district  of  New 
York,  where  it  was  tried  and  judg- 
ment obtained  in  plaintiff's  favor  in 
the  amount  of  $8,000.  The  judg- 
ment was  brought  to  this  court  on 
writ  of  error  covering  some  500 
pages.  This  court  reversed  the 
judgment  upon  the  ground  that,  as 
no  contractual  relation  existed  be- 
tween plaintiff  and  defendant,  there 
could  be  no  recovery.  L.R.A.1915E, 
287,  137  C.  C.  A.  279,  221  Fed.  801, 
Ann.  Cas.  1917E,  581. 

The  action  was  tried  again  before 
the  court,  and  without  a  jury  this 
time,  and  judgment  was  entered  dis- 
missing the  complaint.  The  trial 
court  found  as  a  fact  that  the  in- 
juries were  occasioned  by  the  neg- 
ligence of  defendant,  and  that 
plaintiff  was  free  from  any  contrib- 
utory negligence,  and  that  the  dam- 
ages amounted  to  $10,000.  The  dis- 
missal of  the  complaint  was  based 
on  the  decision  of  this  court  upon 
the  former  writ  of  error,  when  we 
held  that  no  contractual  relation  ex- 

The  plaintiff,  in  February,  1909, 
purchased  from  the  Utica  Motor  Car 
Company  a  Cadillac  touring  car 
manufactured  by  the  Cadillac  Motor 

8  A.L.R.— 65. 


Car  Company,  a  foreign  corporation, 
organized  under  th^  laws  of  the 
state  of  Michigan,  and  having  its 
principal  office  in  Detroit.  The 
Utica  Motor  Car  Company  is  a  deal- 
er in  motor  cars,  and  purchased  to 
resell.  It  was  the  original  vendee 
or  immediate  buyer,  and  plaintiff  is 
the  subvendee  of  the  car. 

The  plaintiff,  who  was  an  ex- 
perienced driver  of  automobiles, 
stored  the  automobile  in  question 
for  some  months.  But,  after  some 
little  previous  use  of  it,  he  was,  on 
July  31,  1909,  driving  it  on  a  main 
public  highway  and  one  in  good  con- 
dition at  the  time.  The  car  was 
running  between  12  and  15  miles  an 
hour,  when  the  frdnt  right  wheel  of 
the  car  suddenly  and  without  any 
notice  broke  down,  and  the  car 
turned  over  on  the  plaintiff,  and,  as 
the  trial  court  found,  "cut,  mangled, 
and  seriously  and  permanently  in- 
jured him.'*  The  court  also  found 
that  plaintiff  had  not  recovered  from 
the  injuries  which  resulted  from  the 
accident,  and  that  he  never  would 
recover.  The  finding  is  that  "his  face 
and  ear  and  eye  are  distorted,  and 
the  sight  of  his  one  eye  is  partially 
destroyed  and  so  injured  as  to  affect 
the  sight  of  the  other;  plaintifTs 
shoulder  and  ribs  were  broken;  his 
mouth  and  face  were  paralyzed ;  he 
cannot  work  his  jaws  at  all,  cannot 
smile,  whistle,  nor  spit,  nor  control 
his  lips  at  all;  some  of  the  nerves 
of  his  throat  are  paralyzed ;  he  can- 
not speak  clearly  or  distinctly;  his 
right  ear  was  torn  out  and  the  inner 
ear  fractured.  The  plaintiff  to  the 
present  time  has  been  in  part  unable 
to  do  work  or  to  look  after  his  busi- 
ness to  any  extent;  and  he  never 
will  be  able  to  look  after  his  said 
business,  or  to  conduct  and  manage 
any  business.  That  prior  to  the 
time  of  the  said  accident  plaintiff 
was  in  good  health,  free  from  pain 
and  suffering,  and  of  the  age  of 
forty-four  years." 

The  court  has  also  found  as  a  fact 
that  this  automobile  was  manufac- 
tured, assembled,  and  put  on  the 
market  by  the  defendant  with  a 
weak,    inadequate-    and    defective 
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wheel  thereon,  and  that  this  defec- 
tive condition  was  the  proximate 
cause  of  the  accident,  and  that. the 
car,  when  defendant  put  it  on  the 
market,  was  dangerous  to  human 
life  and  unsafe  for  use,  and  that  de- 
fendant ought  to  have  known  it, 
and,  had  it  exercised  ordinary  care, 
would  have  known  it. 

The  defendant  did  not  manufac- 
ture the  wheels,  but  purchased  them 
of  another  company.  The  court 
found  that  defendant  carelessly  and 
negligently  failed  and  omitted  to 
use  reasonable  inspection  and  tests 
to  discover  the  real  condition  and 
weakness  of  the  wheels.  There 
were  other  findings,  some  of  which 
will  be  considered  in  a  subsequent 
part  of  this  opinion. 

The  amended  complaint  upon 
which  the  present' action  was  tried 
is  the  same  as  that  upon  which  the 
former  action  was  tried.  Nothing 
has  been  added  to  it,  and  nothing 
has  been  subtracted  from  it.  The 
basis  of  the  action  is  negligence.^ 

The  amended  complaint  does  not 
contain  any  allegation  of  deceit  or 
fraud,  and  those  words  are  not  to  be 
found  anywhere  therein.    There  are 


no  allegations  that  any  representa- 
tions were  fraudulently  or  deceit- 
fully made.  The  only  allegation  as 
to  any  representation  is  found  in  the 
following:  •  "It  [defendant]  had 
represented  and  declared  to  such 
ultimate  purchaser,  who  relied 
thereon,  that  the  machine  was  ca- 
pable of  enduring  such  use  and  op- 
eration, its  wheels  were  the  best 
obtainable,  and  equal  to  those  of 
the  highest  priced  cars,  made  from 
well-seasoned  second-growth  hick- 
ory, with  steel  hubs,  the  spokes 
special  strength,  wide  spokes  of 
ample  dimensions  to  secure  great 
strength." 

The  complainant  goes  on  to  say 
that,  if  the  wheels  were  not  as  rep- 
resented, the  car  would  be  a  deadly 
instrument.  Then  it  alleges  that  de- 
fendant "carelessly  and  negligently 
omitted  and  failed  to"  use  a  reason- 
able inspection  to  discover  the  real 
condition  of  the  wheels.  There  is 
no  allegation  that  any  representa- 
tion was  made  with  a  fraudulent 
intent,  and  fraudulent  intent  is,  in 
most  jurisdictions,  an  essential  ele- 
ment in  every  actionable  fraud. 

As  the  cause  of  action  stated  in 


1  "That  the  defendant,  well  knowing 
the  premises,  and  that  the  said  motor 
vehicle  was  to  be  used  by  the  purchaser 
thereof  for  the  purposes  hereinbefore  al- 
leged, and  to  carry  passengers,  and  to  run 
at  a  considerable  speed,  wrongfully,  neg- 
ligently, and  carelessly  put  in  spokes  in 
the  said  wheel  and  in  the  hub  thereof 
made  out  of  dead,  dozy,  and  rotten  timber, 
which  was  unfit  for  that  purpose,  and  was 
not  strong,  and  was  liable  to  break;  that 
the  defendant  also  wrongfully,  negligent- 
ly, and  carelessly  bored  through  five  of 
the  ten  spokes  in  said  wheel,  and  put 
bolts  through  the  same,  so  that  the 
strength  of  the  same  was  almost  entirely 
destroyed,  and  were  wholly  unable  to 
stand  the  strain  or  load  which  the  same 
were  designed  to  stand  and  hold,  and  broke 
as  hereinbefore  alleged,  and  caused  said 
accident,  and  all  through  the  wrongful, 
negligent,  and  careless  acts  of  the  de- 
fendant. 

"That  the  defendant  further  negligent- 
ly painted  the  said  spokes  of  the  said 
wheel  over,  and  the  hub  in  which  the  same 
went,  and  varnished  the  same,  and  there- 
by concealed  from  the  plaintiff  and  the 
purchaser  of  the  said  vehicle  the  condition 


of  the  said  spokes,  and  the  fact  that  the 
said  spokes  were  nearly  cut  off  by  the 
said  bolts  and  were  defective,  so  that  this 
plaintiff  was  entirely  ignorant  of  the  con- 
dition of  the  said  wheel  and  the  spokes 
and  the  hub  thereof,  and  did  not  know 
that  the  same  was  constructed  of  said 
improper  material  and  timber,  and  that 
the  strength  and  efficiency  of  the  same 
were  weakened  by  the  said  bolts  passing 
through  the  said  spokes;  that  the  said 
wheel  was  constructed  negligently,  with- 
out any  notice  to  this  plaintiff,  and  by 
reason  thereof  the  said  accident  was 
caused,  and  this  plaintiff  injured  as  here- 
in alleged,  all  through  the  said  wrongful 
and  negligent  acts  of  the  defendant,  and 
all  to  the  great  damagre  of  this  plaintiff 
in  the  sum  of  $40,000.    ..." 

And,  after  stating  the  representations 
the  defendant  was  alleged  to  have  made  as 
to  the  wheels  it  used  in  its  cars,  the 
amended  complaint  concludes:  "Never- 
theless, defendant  carelessly  and  negli- 
gently omitted  and  failed  to  use  reasona- 
ble inspection  and  tests  to  discover  the 
real  condition  and  weakness  of  said  wheels 
and  the  several  parts  of  each  of  them." 
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the  pleadings  is  the  defendant's  neg- 
ligence,  and  not  defendant's  fraud, 

whatever  judgment 
mead i UK--  is  entered  must  con- 

jvdKiMout   mast    form  to  the  cause  of 

action  stated  in  the 
plaintiff's  pleadings. 
It  must  conform,  not  only  to  the 
proofs,  but  to  the  issues  tendered  by 
the  pleadings.  When  a  complaint 
tenders  one  cause  of  action,  judg- 
ment cannot  go  upon  another  and 
different  cause  of  action.  But, 
whatever  the  cause  of  action  is,  it 
cannot  be  denied  that  it  is  the  iden- 
tical cause  of  action  that' was  here, 
and  upon  which  this  court  passed, 
when  the  case  was  here  before ;  and 
so  far  as  the  evidence  or  proof  in 
the  record  is  concerned  that  is  in 
no  respect  different. 

When  the  second  trial  was  begun, 
it  was  stipulated  that  the  testimony 
introduced  by  the  plaintiff  on  the 
first  trial  should  be  considered  in 
evidence  as  the  ^plaintiff 's  case  on 
the  second  trial,  and  that  no  other 
testimony  should  be  introduced,  ex- 
cept that  the  plaintiff  might  intro- 
duce the  testimony  of  one  additional 
witness,  who  was  specified,  to  estab- 
lish the  same  facts  which  that  wit- 
ness had  testified  to  in  another  case. 
As  matter  of  fact,  however,  no  such 
testimony  was  introduced.  The  de- 
fendant was  content  to  have  the 
case  disposed  of  upon  the  testimony 
presented  by  the  plaintiff,  and  no 
testimony  for  defendant  is  found  in 
the  record. 

The  first  time  the  case  was  tried 
by  a  jury,  and  the  second  time,  as 
already  stated,  by  the  court.  So 
that  we  have  before  us  now  certain 
findings  of  fact  which  were  not  in 
the  record  when  the  case  was  here 
before.  Some  of  these  findings  are 
without  warrant,  there  being  noth- 
ing in  the  record  to  support  them; 
as,  for  example :  "Nevertheless  de- 
fendant carelessly  and  negligently 
failed  and  omitted  to  use  reasonable 
inspection  and  tests  to  discover  the 
real  condition  and  weakness  of  the 
wheels  on  said  machine  as  herein- 
after described,  and  the  several 
parts  of  each  of  them«  and  to  conceal 


«■* 


any  defects  in  the  spokes  of  the 
wheels  in  the  said  machine  so  pur- 
chased by  the  plaintiff  it  painted  and 
varnished  the  same,  so  that  the  de- 
fective condition  thereof  and  that 
the  spokes  in  said  wheels  were  rot- 
ten and  dozy  could  not  be  seen  nor 
determined  by  the  plaintiff  or  other 
purchaser  by  any  reasonable  inspec- 
tion." 

There  is  no  .evidence  that  the 
spokes  were  painted  and  varnished 
with  intent  to  conceal  their  defec- 
tive condition.  That  they  were 
painted  and  varnished  the  evidence 
showed,  but  it  did  not  show  the  in- 
tent. There  is  evidence  showing 
that  paint  hardens  the  surface  of 
hickory  spokes  and  gives  them  a 
glossy  appearance. 

Counsel  in  the  argument  to  this 
court  put  stress  upon  certain  rep- 
resentations made  by  defendants  in 
their  catalogues  and  literature  in 
reference  to  the  wheels  with  which 
their  cars  are  equipped,  to  the  effect, 
as  found  by  the  trial  judge,  that 
such  wheels  were  the  best  obtain- 
able«  and  equal  to  those  used  on  the 
highest  priced  cars ;  that  they  were 
of  the  artillery  type,  made  from 
well-seasoned  second-growth  hick- 
ory, with  steel  hubs  and  spokes  of 
ample  dimensions  to  insure  great 
strength.  And  the  judge  has  found 
the  plaintiff  purchased  his  car  rely- 
ing upon  the  representations.  But 
this  finding  clearly  cannot  change 
the  issue  made  by  the  pleadings, 
which  we  have  already  considered. 

The  question  presented,  and 
which  this  court  decided  on  the  for- 
mer  appeal,  was  whether  defendant 
owed  a  duty  of  care  to  the  plaintiff, 
who  was  not  the  immediate  purchas- 
er of  the  car,  but  a  subvendee.  This 
court  then  held  that,  as  there  was 
no  contractual  relation  between 
plaintiff  and  defendant,  there  could 
be  no  recovery.  This  court,  in  an 
opinion  written  by  Judge  Ward  and 
concurred  in  by  Judge  Lacombe 
(L.R.A.1916E,  287, 137  C.  C.  A.  279, 
221  Fed.  801,  Anij.  Gas.  1917E, 
581),  stated  the  law  governing  the 
liability  of  manufacturers  as  fol- 
lows:.   ''One  who  manufactures  ar- 
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tides  inherently  dangerous,  e.  g., 
poisons,  dynamite,  gunpowder,  tor- 
pedoes, bottles  of  water- under  gas 
pressure,  is  liable  in  tort  to  third 
parties  whom  they  injure,  unless  he 
prove  that  he  has  exercised  reason- 
able care  with  reference  to  the  ar- 
ticle manufactured.  ...  On  the 
other  hand,  one  who  manufactures 
articles  dangerous  only  if  defective- 
ly made  or  installed,  e.  g.,  tables, 
chairs,  pictures  or  mirrors  hung  on 
the  walls,  carriages,  automobiles, 
and  so  on,  is  not  liable  to  third  par- 
ties for  injuries  caused  by  them,  ex- 
cept in  case  of  wilful  injury  or 
fraud." 

Judge  Coxe  filed  a  vigorous  dis- 
senting opinion,  in  the  course  of 
which  he  said:  "The  principles  of 
law  invoked  by  the  defendant  had 
their  origin  many  years  ago,  when 
such  a  delicately  organized  machine 
as  the  modern  automobile  was  un- 
known. Rules  applicable  to  stage- 
coaches and  farm  implements  be- 
come archaic,  when  applied  to  a 
machine  which  is  capable  of  run- 
ning with  safety  at  the  rate  of  50 
miles  an  hour.  I  think  the  law  as 
it  exists  to-day  makes  the  manufac- 
turer liable  if  he  sells  such  a 
machine  under  a  direct  or  implied 
warranty  that  he  has  made,  or 
thoroughly  inspected,  every  part  of 
the  machine,  and  it  goes  to  pieces 
because  of  rotten  material  in  one 
of  its  most  vital  parts,  which  the 
manufacturer  never  examined  or 
tested  in  any  way.  If,  however,  the 
law  be  insufficient  to  provide  a  rem- 
edy for  such  negligence,  it  is  time 
that  the  law  should  be  changed. 
*New  occasions  teach  new  duties;' 
situations  never  dreamed  of  twenty 
years  ago  are  now  of  almost  daily 
occurrence." 

Since  this  court  decided  this  case, 
when  it  was  here  before,  the  New 
York  court  of  appeals  has  decided 
MacPherson  v.  Buick  Motor  Co.  217 
N.  Y.  382,  L.R.A.1916F,  696,  111  N. 
E.  1050,  Ann.  Cas.  1916C,  440,  13 
N.C.C.  A.  1029(1916).  That  court 
affirmed  the  court  below  in  holding, 
in  a  case  similar  in  its  facts  to  the 
instant  case,  that  the  manufacturer 


of  an  automobile  is  not  at  liberty  to 
put  his  product  on  the  market  with- 
out subjecting  its  component  parts 
to  ordinary  and  simple  tests,  and  is 
not  absolved  from  the  duty  of  in- 
spection because  it  buys  the  wheels 
from  a  reputable  manufacturer. 
The  court  held  the  manufacturer's 
liability  was  not  confined  to  the  im- 
mediate purchaser,  but  extended  to 
third  persons  not  in  contractual  re- 
lations with  it.  In  the  course  of  its 
opinion  the  court,  Judge  Cardozo, 
writing,  said :  "Beyond  all  question, 
the  nature  of  an  automobile  gives 
warning  of  probable  danger  if  its 
construction  is  defective.  This  au- 
tomobile was  designed  to  go  50  miles 
an  hour.  Unless  its  wheels  were 
sound  and  strong,  injury  was  almost 
certain.  It  was  as  much  a  thing  of 
danger  as  a  defective  engine  for  a 
railroad.  The  defendant  knew  the 
danger.  It  knew,  also,  that  the  car 
would  be  used  by  persons  other  than 
the  buyer.  This  Was  apparent  from 
its  size;  there  were  seats  for  three 
persons.  It  was  apparent,  also, 
from  the  fact  that  the  buyer  was  a 
dealer  in  cars,  who  bought  to  resell. 
The  maker  of  this  car  supplied  it 
for  the  use  of  purchasers  from  the 
dealer  just  as  plainly  as  the  contrac- 
tor in  Devlin  v.  Smith  [89  N.  Y.  470, 
42  Am.  Rep.  311]  supplied  the 
scaffold  for  use  by  the  servants  of 
the  owner.  The  dealer  was  indeed 
the  one  person  of  whom  it  might  be 
said  with  some  approach  to  certain- 
ty that  by  him  the  car  would  not  be 
used.  Yet  the  defendant  would  have 
us  say  that  he  was  the  one  person 
whom  it  was  under  a  legal  duty  to 
protect.  The  law  does  not  lead  us 
to  so  inconsequent  a  conclusion. 
Precedents  drawn  from  the  days  of 
travel  by  stagecoach  do  not  fit  the 
conditions  of  travel  to-day.  The 
principle  that  the  danger  must  be 
imminent  does  not  change,  but  the 
things  subject  to  the '  principle  do 
change.  They  are  whatever  the 
needs  of  life  in  a  developing  civ- 
ilization require  them  to  be." 

In  the  Buick  Case  the  court  re- 
viewed the  authorities  at  great 
length)  and  reached  its  conclusion  in 
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a  well-reasoned  and  discriminating 
opinion.  Its  conclusion  upon  the 
law  is  the  reverse  of  that  which  this 
court  reached  in  its  former  decision. 
The  question  we  must  now  decide  is 
whether  we  shall  consider  the  mat- 
ter as  settled  as  between  these  par- 
ties, or  whether  we  may  still  look 
into  the  matter  to  ascertain  whether 
an  erroneous  doctrine  was  laid  down 
in  our  former  decision,  which  we  are 
at  liberty  to  correct,  now  that  the 
same  suit  is  here  again  on  a  second 
writ  of  error. 

The  answer  to  be  given  to  the 
question  is  somewhat  the  more  dif- 
ficult because  the  court  as  now  con- 
stituted differs  in  its  membership 
from  the  court  as  it  was  constituted 
when  the  former  opinion  was  ren- 
dered; two  of  the  judges  who  were 
on  the  bench  at  that  time  having 
retired.  The  question  now  here  is 
exactly  the  same  question  which 
Judges  Lacombe,  Coxe,  and  Ward 
passed  upon. 

It  has  been  said  that  whatever  is 
once  established  between  the  same 
parties  in  the  same  case  continues  to 
be  the  law  of  the  case,  whether  cor- 
rect on  general  principles  or  not,  so 
long  as  the  facts  on  which  such  de- 
cision was  predicated  continue  to  be 
the  facts  in  the  case.  Gree  v.  Wil- 
liamson, 1  Port.  (Ala.)  313,  27  Am. 
Dec  628.  And  it  has  been  a  maxim 
of  the  law  that  it  is  the  duty  of  a 
judge  to  keep  the  scales  of  justice 
even  and  steady,  and  not  let  them 
waver  with  every  new  judge's  opin- 
ion. Broom's  Legal  Maxims,  7th 
ed.  147.  His  duty  is  to  expound  the 
law  as  he  finds  it  has  been  decided, 
and  not  as  he  may  wish  it  to  be. 
In  Parsons  v.  Gingell,  4  C.  B.  560, 
136  Eng.  Reprint,  626,  16  L.  J.  C.  P. 
N.  S.  227,  11  Jur.  437,  Coltman,  J., 
said :  "It  is  not  our  province  to  in- 
vent rules.  It  is  our  duty  to  discov- 
er and  be  guided  by  the  rules  that 
guided  our  predecessors." 

In  Thompson  v.  Maxwell  Land 
Grant  &  R.  Co.  168  U.  S.  451,  456, 
42  L.  ed.  539,  541,  18  Sup.  Ct.  Rep. 
123,  Mr.  Justice  Brewer,  speaking 
for  the  court,  said:  "It  is  the  set- 
tled law  of  this  court,  as  of  others, 


that  whatever  has  been  decided  on 
one  appeal  or  writ  of  error  cannot 
be  re-examined  on  a  second  appeal 
or  writ  of  error  brought  in  the  same 
suit.  The  first  decision  has  become 
the  settled  law  of  the  case." 

The  court,  long  before  this  deci- 
sion was  rendered,  had  announced 
the  same  doctrine.  In  Himely  v. 
Rose,  5  Cranch,  313,  3  L.  ed.  Ill 
(1809),  the  Supreme  Court  reversed 
a  decree  of  a  circuit  court,  and  the 
cause  was  remanded,  with  direc- 
tions to  enter  a  final  decree  con- 
formable to  the  Supreme  Court's 
opinion.  From  a  decree  then  en- 
tered by  the  circuit  court  an  appeal 
was  taken.  On  the  argument  Chief 
Justice  Marshall  declared  that 
"nothing  is  before  this  court  but 
what  is  subsequent  to  the  mandate," 
and  he  begins  the  opinion  of  the 
court  by  saying:  "A  decree  having 
been  formerly  rendered  in  this 
cause,  the  court  is  now  to  determine 
whether  that  decree  has  been  ex- 
ecuted according  to  its  true  intent 
and  meaning." 

In  Browder  v.  M'Arthur,  7  Wheat. 
58,  5  L.  ed.  397  (1822),  the  court 
denied  an  application  for  a  rehear- 
ing upon  the  merits,  made  after  the 
cause  had  been  remitted  to  the  court 
below  to  carry  into  effect  the  decree 
of  the  Supreme  Court  according  to 
its  mandate.  The  court  declared 
the  application  came  too  late,  and  it 
stated  that  a  subsequent  appeal  for 
supposed  error  in  carrying  into  ef- 
fect the  mandate  brought  up  only 
the  proceedings  subsequent  to  the 
mandate,  and  did  not  authorize  an 
inquiry  into  the  merits  of  the  orig- 
inal decree.  In  Roberts  v.  Cooper, 
20  How,  467,  15  L.  ed.  969  (1857), 
Mr.  Justice  Grier  declared  that  the 
court  could  not  "be  compelled,  on  a 
second  writ  of  error  in  the  same 
case,  to  review  our  own  decision  on 
the  first."  And  he  added :  "To  al- 
low a  second  writ  of  error  or  appeal 
to  a  court  of  last  resort  on  the  same 
questions  which  were  open  to  dis- 
pute on  the  first  would  lead  to  end- 
less litigation.  .  .  .  There  would 
be  DO  end  to  a  suit  if  every  obstinate 
litigant  could,  by  repeated  appeals, 
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compel  a  court  to  listen  to  crit- 
icisms on  their  opinions,  or  speculate 
on  chances  from  changes  in  its 
members." 

And  see  The  Santa  Maria,  10 
Wheat.  431,  442,  6  L.  ed.  359,  361 ; 
Corning  v.  Troy  Iron  &  Nail  Fac- 
tory, 15  How.  461,  466, 14  L.  ed.  768, 
774;  Sizer  v.  Many,  16  How.  98, 
103,  14  L.  ed.  861,  862;  Sibbald  v. 
United  States,  12  Pet.  488,  492,  9  L. 
ed.  1167,  1169;  Tyler  v.  Magwire,  17 
Wall.  253,  284,  21  L.  ed.  576,  583; 
Wayne  County  v.  Kennicott,  94  U. 
S.  498,  24  L.  ed,  260;  Clark  v.  Keith, 
106  U.  S.  464,  27  L.  ed.  302,  1  Sup. 
Ct.  Rep.  568;  Guarantee  Co.  of  N. 
A.  V.  Phenix  Ins.  Co.  59  C.  C.  A.  376, 
124  Fed.  170;  The  New  York,  44  C. 
C.  A.  38, 104  Fed.  561 ;  United  Press 
Asso.  V.  National  Newspapers'  Asso. 
165  C.  C.  A.  572,  254  Fed.  284. 

In  Ellison  v.  Georgia  R.  &  Bkg. 
Co.  87  Ga.  691,  13  S.  E.  809,  14  Am. 
Neg.  Cas.  167,  Chief  Justice  Bleck- 
ley, speaking  for  the  court,  said: 
'•Sonie  courts  live  by  correcting  the 
errors  of  others  and  adhering  to 
their  own."  And  he  declared  that, 
when  the  court  was  satisfied  that  it 
had  fallen  into  a  great  error,  "the 
maxim  for  a  Supreme  Court,  su- 
preme in  the  majesty  of  duty  as  well 
as  in  the  majesty  of  power,  is  not 
'stare  decisis,'  but  'fiat  justitia  ruat 
coelum.' " 

In  Missouri,  K.  &  T.  R.  Co.  v. 
Merrill,  65  Kan.  436,  70  Pac.  358,  93 
Am.  St.  Rep.  287,  59  L.R.A.  711,  the 
court,  on  a  second  writ  of  eiTor, 
overruled  its  earlier  opinion  on  the 
first  writ  of  error,  saying:  "Coun- 
sel for  defendant  in  error  have  in- 
voked the  rule  stare  decisis,  and  in- 
sist that  the  former  decision  must 
g  jvem  on  the  second  appeal.  This 
would  come  to  us  with  more  force, 
if  we  were  not  now  considering  the 
same  case,  with  the  same  parties 
before  the  court.  If  an  erroneous 
decision  has  been  made,  it  ought  to 
be  corrected  speedily,  especially 
when  it  can  be  done  before  the  lit- 
igation in  which  the  error  has  been 
committed  has  terminated  finally. 
We  are  fully  satisfied  that  the  rule 
of  the  former  case  is  shattered  by 


the  pressing  weight  of  opposing  au- 
thority, and  that  reason  is  against 
it." 

In  Baker  v.  Lorillard,  4  N.  Y.  257, 
261  (1850),  Judge  Harris,  speaking 
for  the  New  York  court  of  appeals, 
said:  "It  [the  court]  may,  and  un- 
doubtedly ought,  when  satisfied  that 
either  itself,  or  its  predecessor,  has 
fallen  into  a  mistake,  to  overrule  its 
own  error.  I  go  farther,  and  hold 
it  to  be  the  duty  of  every  judge  and 
every  court  to  examine  its  own  de- 
cisions and  the  decisions  of  other 
courts  without  fear,  and  to  revise 
them  without  reluctance.  But  when 
a  question  has  been  well  considered 
and  deliberately  determined,  what- 
ever might  have  been  the  views  of 
the  court  before  which  the  question 
is  again  brought,  had  it  been  res 
nova,  it  is  not  at  liberty  to  disturb 
or  unsettle  such  decision,  unless  im- 
pelled by  'the  most  cogent  reasons.' 
'I  cannot  legislate,'  said  Lord  Ken- 
yon,  'but  by  my  industry  I  can  dis- 
cover what  my  predecessors  have 
done,  and  I  will  tread  in  their  foot- 
steps.' " 

In  bluff  V.  Day,  141  N.  Y.  580,  36 
N.  E.  182  (1894),  the  court,  after 
expressing  the  opinion  that  to  per- 
mit the  parties  to  an  action  to  re- 
open a  discussion  on  the  law  or  the 
facts,  once  deliberately  determined 
by  the  court  of  last  resort,  on  a  sub- 
sequent appeal  in  the  same  case  on 
a  suggestion  of  error  in  the  former 
decision,  would  encourage  litigation 
and  diminish  respect  for  judicial 
tribunals,  went  on  to  say:  "There 
is  no  iron  rule  which  precludes  a 
court  from  correcting  a  manifest 
error  in  its  former  judgment,  or 
which  requires  it  to  adhere  to  an 
unsound  declaration  of  the  law.  It 
may,  for  cogent  reasons,  reverse  or 
qualify  a  prior  decision,  even  in  the 
same  case.  But  the  cases  in  which 
this  will  be  done  are  exceptional,  and 
the  power  should  be  sparingly  ex- 
ercised. Where  by  inadvertence  a 
settled  principle  of  law  is  supposed 
to  have  been  overlooked,  or  a  rule 
of  property  violated,  the  court  af- 
fords by  its  rules  an  opportunity  to 
have  its  attention  again  called  to 
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the  matter  before  final  judgment  is 
entered.  If  the  party  against  whom 
the  judgment  is  rendered  omits  to 
avail  himself  of  this  opportunity,  or 
if,  having  applied  for  a  reargument, 
the  application  is  denied,  and  the 
case  goes  to  a  new  trial  on  the  law 
as  declared,  the  circumstances  must 
be  very  unusual  which  would  j  ustif  y 
the  court  in  reversing  its  decision  on 
a  second  appeal  in  the  same  case 
and  upon  the  same  facts.  The  deci- 
sion is  a  precedent  upon  the  point  of 
law  involved  which  the  court  may 
or  may  not  follow  in  cases  subse- 
quently arising,  but  in  the  particu- 
lar case  it  is  'more  than  authority — 
it  is  a  final  adjudication'  between 
the  parties." 

The  fact  that  the  action  is  the 
same  action,  and  the  litigation  has 
not  yet  terminated,  and  the  further 
fact  that  the  original  error,  if  error 
was  committed,  was  the  error  of  a 
divided  and  not  a  unanimous  court, 
are  circumstances  which  are  entitled 
to  consideration. 

There  are  other  cases,  some  of 
them  cited  below,  in  which  the 
courts  have  declined  on  a  second  ap- 
peal or  writ  of  error  to  be  bound  by 
a  decision  rendered  upon  the  first 
appeal,  and  have  declared  that  the 
rule  is  not  inexorable  and  without 
exception  that  a  decision  on  the  first 
appeal  is  in  all  cases  to  be  adhered 
to.  Bomar  v.  Parker,  68  Tex.  435,  4 
S.  W.  599;  Bird  v.  Sellers,  122  Mo. 
23,  26  S.  W.  668;  Chambers  v. 
Smith,  30  Mo.  156,  158;  Barton  v. 
Thompson,  56  Iowa,  571,  41  Am. 
Rep.  119,  9  N.  W.  899. 

In  2  Van  Fleet's  Former  Adju- 
dication, §  664,  the  doctrine  is  stat* 
ed  as  folIov,'s:  "If  a  cause  is 
reversed  in  a  higher  court,  the  lower 
one  is  bound  to  proceed  in  accord- 
ance with  the  opinion  sent  down. 
The  parties  are  compelled  to  retry 
the  case  on  the  new  rules  laid  down, 
and  to  shape  their  respective  causes 
of  action  or  defense  accordingly. 
Having  done  so,  and  in  many  cases 
having  irretrievably  changed  their 
positions,  it  would  work  injustice  to 
overturn  these  rules  on  a  second  ap- 
peal, and  these  again  on  a  third,  and 


so  on  ad  infinitum.  The  suit  might 
never  end.  Besides,  it  would  be  very 
undignified,  and  tend  to  bring  the 
courts  into  merited  disrespect,  if  the 
lower  court  should  be  compelled  to 
retrace  its  steps  on  one  appeal,  and 
then  to  trace  them  back  again  on  a 
second,  and  so  on.  Hence,  with  a 
few  exceptions,  it  is  a  rule  that  a 
matter  decided  on  appeal  becomes  in 
effect  res  judicata  in  that  cause;  or, 
as  it  is  frequently  expressed,  it  be- 
comes the  'law  of  the  case'  in  all  its 
subsequent  proceedings.  .  .  .  The 
rule  under  consideration  is  not  a 
cast-iron  one,  nor  strictly  one  of  res 
judicata,  but  simply  one  of  expe- 
diency, which  is  not  to  be  lightly  dis- 
regarded." 

The  writer  then  quotes  the  ex- 
tract already  quoted  from  the  New 
York  court  of  appeals  that  the  rule 
is  not  an  iron  rule  which  precludes 
the  court  from  correcting  a  man- 
ifest error,  or  which  requires  the 
court  to  adhere  to  an  unsound  state- 
ment of  the  law,  and  declares  his 
approval  of  the  statement. 

In  Wells  on  Res  Adjudicata  & 
Stare  Decisis,  §  624,  the  author,  re- 
ferring to  the  doctrine  of  stare 
decisis,  declares  that  the  rule  must 
not  be  so  rigidly  pressed  as  to  shield 
error  needlessly,  adding:  "And  al- 
though prior  decisions  are  not  light- 
ly to  be  departed  from,  yet  any 
error  may  be  corrected  when  no 
substantial  injury  is  to  be  expected 
from  the  change,  or  when  the  evils 
of  adherence  are  manifestly  greater 
than  those  of  departure.  It  must, 
of  course,  be  clear  that  there  is  an 
error,  and,  as  we  have  seen,  it  is  not 
sufficient  that  a  present  court  would 
have  decided  the  matter  different- 
ly, if  it  were  res  Integra.  But  where 
this  is  clear,  and  a  plain  rule  of  law 
is  manifestly  violated,  and  especially 
if  the  rule  established  is  mis- 
chievous, rather  than  beneficial  to 
the  community  at  large,  in  its  prac- 
tical operations,  or  to  a  particular 
class  of  the  community,  as,  for  ex- 
ample, the  holders  of  commercial 
paper,  it  should  be  abrogated  with- 
out delay." 

We  recognize  the  full  force  and 
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effect  of  the  doctrine  of  stare  decisis, 
and  the  general  rule  that  on  a  sec- 
ond appeal  matters  disposed  of  on 
the  first  appeal  ordinarily  will  not 
be  again  considered.  It  is,  like  the 
rule  of  res  judicata,  not  a  mere  rule 
of  practice  inherited  from  a  more 
technical  time  than  ours.  It  is  a 
rule  "of  public  policy  and  of  private 
peace,"  and  is  to  be  cordially  regard- 
ed and  followed  in  all  proper  cases. 
Hart  Steel  Co.  v.  Railroad  Supply 
Co.  244  U.  S.  294,  298,  61  L.  ed.  1148, 
]  152,  37  Sup.  Ct.  Rep.  506.  But  the 
rule  is  not  an  inexorable  one,  and 
should  not  be  adhered  to  in  a. case 
in  which  the  court  has  committed 
an  error  which  results  in  injustice, 

App*.«l-rnlinK         ^?^      ^}      ^^6      SamC 

on  flntt  appeals  time  lays  down  a 
law  Of  ca.e.  principle  of  law  for 
future  guidance  which  is  unsound 
and  contrary  to  the  interests  of 
society.  We  are  satisfied  that  the 
present  case  falls  under  the  excep- 
tion to  which  we  have  referred.  We 
shall  not  consider  at  length  the  rea- 
sons which  have  satisfied  us  that  a 
serious  mistake  was  made  in  the 
first  decision.  The  reasons  may  be 
found  in  the  opinion  in  the  Buick 
Case,  to  which  we  have  already  re- 
ferred, and  which  render  it  unnec- 
cessary  to  traverse  the  ground  anew. 
We  cannot  believe  that  the  liability 
of  a  manufacturer  of  automobiles 
has  any  analogy  to  the  liability  of  a 
manufacturer  of  "tables,  chairs,  pic- 
tures, or  mirrors  hung  oh  walls." 
The  analogy  is  rather  that  of  a  man- 
ufacturer of  unwholesome  food  or 
of  a  poisonous  drug.  It  is  every  bit 
as  dangerous  to  put  upon  the  mar- 
ket an  automobile  with  rotten  spokes 
as  it  is  to  send  out  to  the  trade  rot- 
ten foodstuffs.  The  liability  of  a 
manufacturer  of  food  products  was 
considered  by  this  court  at  length 
in  Ketterer  v.  Armour  &  Co.  L.R.A. 
1918D,  798,  160  C.  C.  A.  Ill,  247 
Fed.  921   (1917).     In  that  case  we 

laid  down  the  rule 

S:r"^f"««a.     that  one  who  puts 
fa«-tar«r  of  on   the   market  an 

aatomobile  to  •  •  j  i  •■ 

eonNumer.  immmently        dan- 

gerous article  owes 
a  public  duty  to  all  who  may  use  it 


to  exercise  care  in  proportion  to  the 
peril  involved,  and  we  declared  that 
the  liability  does  not  grow  out  of 
contract,  but  out  of  the  duty  which 
the  law  imposes  to  use  due  care  in 
doing  acts  which  in  their  nature  are 
dangerous  to  the  lives. of  others. 
The  judgment  is  reversed. 

Ward,  Circuit  Judge,  dissenting: 
The  opinion  of  the  court  concedes 
that  the  record  on  this  appeal  is  the 
same  as  that  on  the  former  appeal. 
If  the  question  then  decided  were 
raised  between  different  parties,  we 
should  be  affected  only  by  the  rule 
of  stare  decisis,  and  might  overrule 
our  former  decision  on  the  law ;  but 
between  the  same  parties  our  for- 
mer decision  makes  the  law  of  the 
case,  and  is  in  this  respect  res  ju- 
dicata.   I  refer,  among  other  opin- 
ions   of    the    Supreme    Court,    to 
Wajme  County  v.  Kennicott,  94  U. 
S.  498,  24  L.  ed.  260 ;  Clark  v.  Keith, 
106  U.  S.  464,  27  L.  ed.  302,  1  Sup. 
Ct.  Rep.  568;  Thompson  v.  Maxwell 
Land  Grant  &  R.  Co.  168  U.  S.  451, 
42  L.  ed.  539,  18  Sup.  Ct.  Rep.  121. 
We  have  so  understood  the  law  in 
this   circuit    (Development    Co.  of 
America  v.  King,  96  C.  C.  A.  139, 
170  Fed.  923) ,  and  it  has  been  so  de- 
clared in  the  following  circuit  courts 
of  appeals :    fourth  circuit,  Linkous 
V.  Virginian  R.  Co,  155  C.  C.  A.  504. 
242  Fed.  916;  fifth  circuit,  Woodruff 
V.  Yazoo  &  M.  Valley  R.  Co.  137  C. 
C.  A.  567,  222  Fed.  30 ;  McClellan  v. 
Rose,  137  C.  C.  A.  519,  222  Fed.  67, 
certiorari  refused  in  241  U.  S.  668, 
60  L.  ed.  1229,  36  Sup.  Ct.  Rep.  552: 
seventh    circuit,    Standard    Sewing 
Mach.  Co.  V.  Leslie,  55  C.  C.  A.  323, 
118  Fed.  557;  eighth  circuit,  United 
Press  Asso.  v.  National  Newspaper 
Asso.  165  C.  C.  A.  572, 254  Fed.  284; 
ninth  circuit,  Mathews  v.  Columbia 
Nat.  Bank,  40  C.  C.  A.  444,  100  Fed. 
393 ;  National  Bank  v.  United  States, 
140  C.  C.  A.  219,  224  Fed.  679. 

I  think  the  opinion  of  the  court  is 
a  departure  from  a  wise  and  sal- 
utary rule  which  requires  us  to  af- 
firm the  final  judgment  in  this  case, 
and  therefore  dissent. 
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The  present  annotation  is  supple- 
mental to  that  appended  to  United 
States  Annuity  &  L.  Ins.  Co.  v.  Peak,  1 
A.L.R.  1267. 

As  is  stated  in  the  earlier  annota- 
tion, many  courts  have  insisted  and 
still  insist,  that  the  doctrine  or  prin- 
ciple of  '*the  law  of  the  case"  is  sound 
and  should  be  applied  in  all  cases,  al- 
thousrh  the  former  decision  is  clearly 
erroneous.  Such,  for  instance,  is  the 
decision  in  Deke  v.  Huenkemeier 
(1919)  289  111.  148,  124  N.  E.  381,  it 
havinsr  been  held  that  a  final  judgment 
affirmed  on  appeal  is  the  law  of  the 
case  on  an  appeal  in  a  subsequent  pro- 
ceeding between  the  same  parties, 
even  though  the  former  decision  was 
erroneous.  And  see  Chipman  v. 
American  Fork  City  (1919)  —  Utah, 
— ,  179  Pac.  742,  wherein  the  court,  on 
a  second  appeal  of  the  case,  said  that 
**being  now  bound  to  yield  to  the  doc- 
trine of  the  law  of  the  case  as  that  law 
is  declared  on  the  former  appeal,  it  is 
immaterial  what  the  view  of  the  writer 
or  the  other  members  of  the  court 
would  be''  respecting  a  point  now 
raised,  but  which  had  been  decided  on 
such  former  appeal. 

However,  as  is  also  stated  in  the 
parent  annotation,  there  has  been  a 
considerable  tendency,  and  probably  a 
growing  one,  to  make  an  exception  to 
the  general  rule  that  matters  decided 
on  one  appeal  cannot  be  considered  on 
a  subsequent  appeal  in  the  same  case, 
where  it  clearly  appears  that  the 
former  decision  was  erroneous.  This 
view  is  taken  in  the  reported  case ' 
(Johnson  v.  Cadillac  Motor  Car  Co. 
ante,  1023),  wherein  it  was  squarely 
held  that  the  general  rule  is  not  an 
inexorable  one,  and  should  not  be  ad- 
hered to  where  the  former  decision 
results  in  injustice,  and  at  the  same 
time  lays  down  a  principle  of  law  for 
future  guidance  which  is  unsound 
and  contrary  to  the  interests  of  socie- 
ty. And  in  Hoagland  v.  Kansas  City 
R.  Co.  (1919)  —  Mo.  App.  — .  209  S.  W. 
569,  ftie  court  stated  the  rule  and  rec- 


ognized the  exception  thereto  in  the 
following  terms :  "While  the  decision 
rendered  on  the  former  appeal  is  not 
res  judicata,  in  the  sense  that  we  are 
precluded  from  again  investigating 
the  soundness  of  the  conclusions 
reached  therein,  yet,  unless  it  is  made 
to  appear  that  such  conclusions  are 
erroneous,  the  former  decision  be- 
comes the  law  of  the  case  and  will 
not  be  reopened.'' 

And  in  Stratton  v.  Bankers  Life  Co. 
(1918)  102  Neb.  755,  1  A.L.R.  1671, 
169  N.  W.  722,  the  court  recognized 
the  general  rule  to  be  that  questions 
once  determined  in  an  appellate  court 
will  not  ordinarily  be  examined  there 
on  a  second  appeal  in  the  same  case, 
but  held  that  there  are  exceptions  to 
the  rule,  and  that  the  case  under  con- 
sideration was  within  the  exception, 
the  former  decision  having  been  mani- 
festly outside  of  the  pleadings  and 
proof  as  well  as  contrary  to  law  and 
to  the  rules  of  equity. 

So  in  Chase  v.  United  States  (1919) 
261  Fed.  833,  the  court  recognized  the 
rule  that  an  appellate  court  by  a  for- 
mer decision  does  not  preclude  itself 
from  doing  justice  between  the  parties 
on  a  subsequent  appeal  if  it  should  be 
convinced  that  its  former  decision  was 
erroneous. 

And  in  Smith  v.  Denver  &  R.  G.  R. 
Co.  (1919)  —  C<rfo.  — ,  180  Pac.  683, 
it  was  held  that  an  exception  to  the 
general  "law  of  the  case^'  rule  should 
be  made  where,  subsequent  to  the  de- 
cision on  the  former  appeal,  the  ap- 
pellate court  in  another  case  has  laid 
down  a  different  rule,  especially 
where,  as  in  the  present  case,  the  er- 
roneous decision  vested  no  property  or 
contract  rigKt  in  the  winning  litigant. 

And  that,  where  two  views  which 
are  in  direct  conflict  are  adopted  on 
an  appeal,  neither  is  the  law  of  the 
case  on  a  subsequent  appeal  so  that  a 
re-examination  of  the  question  is  nec- 
essary, see  Re  Walker  (1919)  —  Cal. 
— ,  181  Pac.  792.  G.  J.  C. 
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MARION  HALL,  PlflP.  in  Err., 

V. 

STATE  OF  FLORIDA. 

Florida  Supreme  Court ^- November  13,  1919. 

(—  Fla.  — ,  83  So.  513.) 

* 

Homicide  —  intoxication  —  efifect  on  degrees. 

1.  Intoxication  as  an  excuse  for  the  commission  of  murder  in  the  first 
degree  does  not  apply  to  murder  in  the  other  degrees. 
[See  note  on  this  questimi  beguuiing  on  page  1052.] 


Appeal  —  refusal  to  excuse  juror  — 
peremptory  challenge. 

2.  If,  in  the  examination  of  jurors 
upon  their  voir  dire  in  a  criminal  case, 
it  appears  that  a  certain  juror  is  un- 
qualified, but  the  court  refuses  to  sus- 
tain the  defendant's  challenge  for 
cause,  who  afterwards  excuses  the 
juror  by  a  peremptory  challenge,  the 
court's  ruling  will  not  be  regarded  as 
harmful  error. 

[See  16  R.  C.  L.  291-293.] 

—  ruling  (Ml  qualification  of  juror. 

3.  The  question  of  the  qualification 
of  a  venireman  is  a  judicial  one,  and 
is  addressed  to  the  court's  discretion; 
any  alleged  error  in  the  court's  rul- 
ing upon  a  juror's  qualification,  there- 
fore, should  be  made  affirmatively  to 
appear,  and  that  it  was  harmful  to  the 
defendant,  to  constitute  reversible  er- 
ror. 

[See  16  R.  C.  L.  289.] 

Evidence  —  photograph  of  place  of 
crime. 

4.  The  admission  in  evidence  of  a 
photograph  of  a  house  at  which  a 
homicide  was  committed,  and  a  photo- 
graph of  the  interior  of  the  room  in 
which  it  was  committed,  which  photo- 
graph, showed  white  spots,  indicating 
the  places  upon  the  floor  where  the 
persons  fell  who  were  shot,  is  not 
erroneous,  where  such  photographs  do 
not  tjiemselves  constitute  a  picture 
version  or  interpretation  of  the  char- 
acter of  the  actual  occurrence. 

[S^  10  R.  C.  L.  992,  1153.] 

—  statement  by  accused.  • 

5.  It  is  not  error  for  the  court  in 
the  trial  of  a  criminal  cause  to  admit 
in  evidence  the  defendant's  voluntary 
and  noncommittal  account  or  state- 
ment to  the  .sheriff  of  the  transaction 
upon  which  the  charge  against  the  de- 
fendant rests. 

[See  1  R.  C.  L.  472.1 

Headnotes  by  Ellis,  J. 


—  nonexpert  opinion  as  to  sanity. 

6.  Where,  in  a  prosecution  for  mur- 
der, the  sanity  of  the  defendant  at  the 
time  of  the  alleged  crime  is  a  material 
issue,  it  is  proper  to  receive  in  evi- 
dence the  opinions  of  nonexpert  wit- 
nesses as  to  the  defendant's  mental 
condition  when  such  opinions  are 
based  upon  facts,  circumstances,  and 
transactions  in  the  defendant's  life 
observed  and  noted  by  the  witnesses, 
who  should  detail  such  facts,  circum- 
stances, and  transactions  in  their  tes- 
timony. 

[See  11  R.  C.  L.  601.] 

Appeal  —  admission  of  opinion  as  to 
sanity. 

7.  Where  nonexpert  witnesses  are 
offered  in  behalf  of  defendant  as 
to  his  mental  condition,  and  such  wit- 
nesses can  recall  no  facts  in  the  de- 
fendant's life  tending  to  show  in- 
sanity, but  are  permitted  to  express 
their  opinions  concerning  his  insanity, 
the  court's  action  in  allowing  such 
evidence  to  be  introduced  at  defend- 
ant's request  will  not  constitute  rever- 
sible error,  where  he  instructs  the 
jury  that  it  is  admitted  "for  what  it 
is  worth." 

Criminal  law  —  instruction  —  doubt 
as  to  evidence. 

8.  A  charge,  requested  by  defend- 
ant, which  conveys  the  idea  that  if  the 
jury,  considering  any  portion  of  the 
evidence  necessary  to  a  conviction,  en- 
tertain a  reasonable  doubt  as  to  its 
verity,  they  should  acquit  him,  is  er- 
roneous. 

rSee  8  R.  C.  L.  219.] 

Definition  —  reasonable  doubt. 

9.  The  "reasonable  doubt"  which 
the  law  provides  shall  acquit  a  de- 
fendant is  one  that  arises  in  the  minds 
of  the  jury  after  considering,  eompar- 
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ing,  and  weighing  all  the  evidence  in 
the  case. 

[See  8  R.  C.  L.  221.] 

Appeal  —  refusal  of  instruction. 

10.  Where  the  court  charges  the 
jury  correctly  upon  reasonable  doubt 
and  presumption  of  innocence,  it  is 
}iot  error  to  refuse  an  instruction  in 
behalf  of  the  defendant  that  he  is  pre- 
sumed to  be  innocent,  and  that  pre- 
sumption goes  to  the  jury  as  independ- 
ent evidence. 

—  duplicate  instructions. 

11.  It  is  not  error  for  the  trial  court 
to  refuse  requested  instructions  which 
are  substantially  covered  by  charges 
which  the  court  has  given. 

[See  14  R.  C.  L.  751.] 

Criminal  law  —  segregation  of  jury 
as  to  doubt. 

12.  A  requested  instruction  which 
conveys  the  idea  that  the  rule  of  rea- 
sonable doubt  applies  to  each  individ- 
ual juror,  and  segregates  the  jury  as 
a  body  into  individual  parts,  and  re- 
quires each  one  to  be  free  from  rea- 
sonable doubt  before  the  jury  can  re- 
turn a  verdictt  is  erroneous. 

Homicide  —  irresistible  impulse  as  de- 
fense. 

13.  In  a  prosecution  of  a  person  for 
murder  where  the  sanity  of  the  ac- 
cused at  the  time  of  the  commission  of 
the  alleged  offense  is  a  material  issue, 
the  doctrine  of  irresistible  impulse  or 
moral  insanity  is  not  recognized  in 
this  state  as  a  defense. 

[See  18  R.  C.  L.  710.] 

—  drunkenness  as  defense. 

14.  Drunkenness  as  an  excuse  for 
the  commission  of  an  unlawful  act  is 
no  defense,  and  mitigates  no  degree 
of  unlawful  homicide,  except  murder 
in  the  first  degree,  where  drunkenness 
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may  be  so  complete  as  to  eliminate  the 
possibility  of  entertaining  a  premedi- 
tated design  to  kill,  unless,  as  a  re- 
sult of  drunkenness,  there  is  a  fixed 
or  settled  frenzy  or  insanity,  either 
permanent  or  intermittent. 
LSee  13  R.  C.  L.  719.J 

Trial  —  instruction  featuring  particu- 
lar witness. 

16.  A  requested  instruction,  which 
is  designed  to  direct  the  jury's  atten- 
tion to  any  particular  witness  or  set 
of  witnesses,  segregate  them  from  the 
entire  body  of  witnesses,  or  to  sepa- 
rate any  fact  from  all  the  material 
facts  sought  to  be  established,,  and 
give  such  witness  or  witnesses  or  fact 
undue  prominence  or  importance, 
either  for  the  purpose  of  disparaging 
the  witnesses  or  strengthening  the 
testimony,  is  erroneous. 

[See  14  R.  C.  L.  733,  780.] 

—  bias  of  witness  —  effect. 

16.  A  requested  instruction,  which 
directed  the  jury  when  a  state  wit- 
ness exhibited  bias  or  ill  will  towards 
the  defendant,  or  gave  evidence  that 
the  jury  did  not  believe,  they  should 
nevertheless  weigh  the  evidence  of 
such  witness  in  the  light  of  such  bias 
or  ill  will,  was  correctly  refused. 

[See  14  R.  C.  L.  736.] 

-—effect  of  intoxication. 

17.  An  instruction  which  directed 
the  jury  to  acquit  the  defendant  if 
the  jury  did  not  believe  that  the  de- 
fendant had  understanding  or  intel- 
ligence to  commit  murder,  by  reason 
of  being  intoxicated,  was  properly  re- 
fused. 

[See  13  R.  C.  L.  715  et  seq.] 

Evidence  —  sufficiency. 

18.  Evidence  examined,  and  found 
sufficient  to  support  the  verdict. 


Error  to  the  Circuit  Court  for  Walton  County  (Campbell,  J.)  to  review 
a  judgment  convicting  defendant  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  SoUie  &  Sollie  and  Daniel 
Campbell  &  Son,  for  plaintiff  in  erroi": 

The  ruling  of  the  court  in  allowing 
the  white  spots  in  the  photograph  to 
go  to  the  jury  as  evidence  was  er- 
roneous. 

Hampton  v.  Norfolk  &  W.  R.  Co.  120 
N.  C.  534,  35  L.R.A.  808,  27  S.  E.  96,  2 
Am.  Neg  Rep.  444;  Adams  v.  State, 
28  Fla.  511,  10  So.  106;  Ortiz  v.  State, 
80  Fla.  256,  11  So.  611;  Fore  v.  State, 
76  Miss.  727,  23  So.  710. 

The  verdict  of  the  jury  in  a  crimi- 


nal case  cannot  legally  be  rested  or 
predicated  upon  a  reasonable  doubt 
arising  out  of  a  portion  only  of  the 
evidence,  and  the  verdict  must  rest 
and  be  predicated  upon  the  entire  evi- 
dence. 

Bryant  v.  State,  34  Fla.  291,  16  So. 
177;  Ernest  v.  State,  20  Fla.  383; 
Lovett  v.  State,  30  Fla.  142,  17  L.R.A. 
705,  11  So.  560. 

If  a  certain  number  of  facts  are  nec- 
essary to  make  out  the  crime  charged, 
and  the  jury  do  not,  upon  all  the  evi- 
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dence,  believe  any  one  of  such  neces- 
sary facts  beyond  a  reasonable  doubt, 
the  defendant  must  be  acquitted. 

Gavin  v.  State,  42  Fla.  553,  29  So. 
405;  Wharton,  Homicide,  §§  646-650; 
Com.  V.  McKie,  1  Gray,  61,  61  Am.  Dec. 
410;  Com.  v.  Kimball,  24  Pick.  366; 
State  V.  Taylor,  Houst.  Crim.  Rep. 
(Del.)  436. 

When  the  proof  shows  such  condi- 
tion of  fixed  insanity  or  delirium 
tremens  brought  about  by  long-con- 
tinued drinking  as  to  disable  the 
drinker  to  execute  the  mental  func- 
tions necessary  to  the  commission  of 
the  crime,  he  may  be  acquitted. 

Cochran  v.  State,  65  Fla.  91,  61  So. 
187. 

Insanity  which  destroys  knowledge 
of  right  and  wrong,  as  applied  to  the 
act  in  question,  or  which  produces  an 
irresistible  impulse,  as  a  direct  prod- 
uct of  a  disease,  under  duress  of 
which  the  act  is  committed,  prevents 
a  defendant  so  afflicted  from  being  re- 
sponsible for  the  deed  or  act  com- 
mitted. 

Parrish  v.  State,  139  Ala.  16,  36 
So.  1012;  Osborne  v.  State,  140  Ala. 
84,  37  So.  105;  Cranberry  v.  State, 
182  Ala.  4,  62  So.  52;  James  v.  State, 
193  Ala.  55,  69  So.  569,  Ann.  Cas. 
1918B,  119;  State  v.  Felter,  25  Iowa, 
82;  Parsons  v.  State,  81  Ala.  577,  60 
Am.  Rep.  193,  2  So.  854,  7  Am.  Crim. 
Rep.  266;  Smith  v.  Com.  1  Duv.  (Ky.) 
231;  Flanagan  v.  State,  103  Ga.  619, 
30  S.  E.  55Q,  11  Am.  Crim.  Rep.  525; 
State  V.  Lyons,  113  La.  998,  37  So.  890. 

Bearing  upon  the  measure  of  proof 
necessary  to  conviction,  the  special 
charges  requested  by  defendant  are 
each  material  in  the  highest  possible 
degree,  and  the  refusal  of  each  of 
them  was  hurtful  error. 

Howell  V.  State,  10  Ala.  App.  1,  64 
So.  522;  Yarbrough  v.  State,  105  Ala. 
43,  16  So.  758,  10  Am.  Crim.  Rep.  57; 
McCoy  V.  State,  170  Ala.  10,  54  So. 
428;  Bones  v.  State,  117  Ala.  138,  23 
So.  138;  Sherrill  v.  State,  138  Ala.  3, 
35  So.  129;  Griffin  v.  State,  150  Ala. 
49,  43  So.  197;  Garrett  v.  State,  97  Ala. 
18,  14  So.  327;  Bryant  v.  State,  116 
Ala.  445,  23  So.  40;  Howard  v.  State, 
108  Ala.  571,  18  So.  813;  Bell  v.  State, 
115  Ala.  25,  22  So.  526;  Henderson  v. 
State,  120  Ala.  360,  25  So.  236;  3 
Greenl.  Ev.  §  29;  McCoggle  v.  State, 
41  Fla.  525,  26  So.  734. 

A  man  cannot  be  convicted  of  crime 
if,  upon  all  the  evidence,  he  is  prob- 
ably not  guilty. 

Bain  v.  State,  74  Ala.  38;  Cohen  v. 


State,  50  Ala.  108;  Mims  v.  State,  141 
Ala.  93,  37  So.  354. 

Messrs.  Van  C.  Swearingen,  Attor- 
ney General,  and  D.  Stuart  Gillis,  As- 
sistant   Attorney  -General,    for    the  ' 
State : 

Overruling  a  challenge  to  a  juror 
for  cause  is  not  -ground,  for  reversal, 
he  having  been  excused  on  a  peremp- 
tory  challenge,  and  it  not  appearing 
that  the  party  exhausted  his  peremp- 
tory challenges. 

Green  v.  State,  40  Fla.  191,  23  So. 
851;  Mathis  v.  State,  45  Fla.  46,  34 
So.  287 ;  Peadon  v.  State,  46  Fla.  124, 

35  So.  204;  Colson  v.  State,  51  Fla. 
19,  40  So.  183;  Ford  v.  State,  44  Fla. 
421,  33  So.  301;  Leaptrot  v.  State,  51 
Fla.  57,  40  So.  616 ;  Stokes  v.  State,  54 
Fla.  109,  44  So.  759;  M'Rae  v.  State, 
62  Fla.  74,  57  So.  348. 

The  photographs  in  question  were 
admissible. 

2  Wharton,  Crim.  Ev.  ^  518-j ;  Peo- 
ple V.  Mahatch,  148  Cal.  200,  82  Pac. 
780. 

Technical  errors  in  the  admission  or 
rejection  of  testimony  will  not  cause 
a  reversal  where  the  supposed  errors 
are  harmless. 

Rhodes  v.  State,  65  Fla.  541,  62  So. 
653;  Wallace  v.  State,  41  Fla.  547,  26 
So.  713;  Wilson  v.  State,  47  Fla.  118, 

36  So.  580. 

It  was  within  the  province  of  the 
court  to  determine  whether  or  not  the 
witness  had  detailed  such  facts  and 
circumstances  within  his  knowledge 
and  observation  as  would  entitle  his 
conclusions  as  to  the  sanity  or  in- 
sanity of  defendant  to  admission ;  and 
it  is  immaterial  that  the  court  as- 
signed, if  he  did,  an  erroneous  reason 
for  his  ruling. 

Jones  V.  State,  35  Fla.  289,  17  So. 
284;  Dibble  v.  Truluck,  11  Fla.  135; 
Smith  V.  Croom,  7  Fla.  180;  McLeod  v. 
Dell,  9  Fla.  427;  Hoopes  v.  Crane,  56 
Fla.  395,  47  So.  992;  Murrell  v.  Peter- 
son, 57  Fla.  480,  49  So.  31 ;  Armstrong 
V.  State,  30  Fla.  170,  17  L.R.A.  484,  11 
So.  618;  Scott  v.  State,  64  Fla.  490.  60 
So.  356;  Robinson  v.  L'Engle,  13  Fla. 
482;  Smith  v.  State,  65  Fla.  56,  61  So. 
120;  Thomas  v.  State,  47  Fla.  99,  36 
So.  161. 

Where  the  judge  in  his  general 
charge  has  correctly  given  the  law  of 
reasonable  doubt,  it  is  not  error  to  re- 
fuse to  give  instructions  defining  such 
doubt  in  other  language  and  forms  of 
statement  of  the  law. 

Cook  V.  State,  46  Fla.  20,  35  So.  665 ; 
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Dixon  V.  State,  13  Fla.  636;  Sylvester 
V.  State,  46  Fla.  166,  35  So.  142. 

To  refuse  requested  instructions 
when  the  same  points  are  covered  by 
other  instructions  given  is  not  error. 

Gilbert  v.  State,  61  Fla.  25,  56  So. 
464;  Peeler  v.  State,  64  Fla.  885,  59 
So.  899;  Bennett  v.  State,  65  Fla.  84, 
61  So.  127;  Owens  v.  State,  65  Fla. 
483,  62  So.  651;  Johnston  v.  State,  65 
Fla.  492,  62  So.  655;  Padgett  v.  State, 
64  Fla.  389,  59  So.  "946,  Ann.  Cas. 
1914B,  897. 

Charges  already  substantially  cov- 
ered are  correctly  refused. 

Sherman  v.  State,  17  Fla.  888;  Pin- 
son  v.  State,  28  Fla.  735,  9  So.  706; 
Maloy  V.  State,  52  Fla.  101,  41  So.  791 ; 
Smith  v.  State,  57  Fla.  24,  48  So.  744; 
Sylvester  v.  State,  46  Fla.  166,  35  So. 
142;  Bass  v.  State,  58  Fla.  1,  50  So. 
531;  Green  v.  State,  43  Fla.  556,  30 
So.  656. 

Instructions  so  involved  as  to  be  cal- 
culated to  confuse  the  jury  should  be 
refused. 

Cochran  v.  State,  65  Fla.  91,  61  So. 
187;  Cook  v.  State,  46  Fla.  20,  35  So. 
665;  McCoggle  v.  State,  41  Fla.  525, 
26  So.  784. 

The  court  had  sufficiently  charged 
the  jury  as  to  reasonable  doubt. 

Baker  v.  State,  51  Fla.  1,  40  So. 
673;  Lovett  v.  State,  30  Fla.  142,  17 
L.R.A.  705,  11  So.  550;  Brown  v.  State, 
46  Fla.  159,  35  So.  82. 

The  issues  were  fairly  submitted  to 
the  jury,  which  found  defendant  guilty 
of  murder. 

Holland  v.  State,  12  Fla.  117;  Olds 
V.  State,  44  Fla.  452,  33  So.  296;  Barn- 
hill  v.  State,  56  Fla.  39,  48  So.  251; 
Cook  V.  State,  supra;  Rivers  v.  State. 
—  Fla.  — ,  78  So.  343. 

EUis,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  was  convict- 
ed of  the  murder  of  Arnold  Mitchell 
in  the  circuit  court  for  Walton  coun- 
ty during  January  of  1919,  and  sen- 
tenced to  suffer  the  penalty  of  death. 
He  seeks  here  a  reversal  of  the 
judgment  on  writ  of  error. 

There  are  over  133  assignments 
of  error,  numbered  from  1  to  131, 
two  numbers,  87  and  106,  being  re- 
peated. Many  of  the  assignments 
of  error  are  duplications.  Assign- 
ments from  7  to  58  are  repeated  in 
assignments  numbered  from  62  to 
111,  which   attack  the  court's   re- 
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fusal  to  give  certain  requested  in- 
structions to  the  jury.  Assignments 
numbered  from  118  to  131  attack 
the  charge  given  by  the  court, 
ether  assignments  of  error  attack 
the  sufficiency  of  the  evidence  to 
support  the  verdict  and  the  court's 
rulings  in  the  admission  and  rejec- 
tion of  evidence. 

The  facts  in  the  case  are  few. 
The  circumstances  of  the  homicide, 
which  were  exceptionally  harsh  to 
the  point  of  brutality,  are  practical- 
ly undisputed  in  any  detail.  The 
defense  was  that  the  defendant  was 
under  the  influence  of  alcohol  or 
some  intoxicating  liquor  to  that  de- 
gree where  it  could  legally  be  said 
that  he  was  insane,  and  therefore 
irresponsible  for  his  act,  or  was  in- 
capable of  entertaining  a  premed- 
itated design  to  take  the  life  of  the 
deceased  or  any  person,  and  there- 
fore could  not  be  guilty  of  murder 
in  the  first  degree. 

On  the  night  of  December  25, 
1918,  Charlie  Carter,  father-in-law 
to  the  deceased,  who  was  living  with 
him  at  the  time,  gave  a  party  at  his 
home,  at  which  many  people  in  the 
neighborhood  attended.  Dancing 
was  continued  late  into  the  night. 
It  was  observed  that  whisky,  in 
bottles,  large  and  small,  was  plen- 
tiful, and  that  the  defendant  drank 
some  of  it,  although  the  matter  of 
his  soberness  or  intoxication  was 
disputed.  Some  time  during  the 
late  evening  the  defendant,  who  had 
been  dancing  with  a  certain  lady 
guest,  left  the  room  during  the 
dance  and  his  place  was  taken  by 
Alvin  Miller  for  the  remainder  of 
that  dance,  or  set,  as  it  was  called. 
Soon  another  set  was  begun,  and  the 
defendant  returned  to  the  room  and 
claimed  the  lady  with  whom  he  had 
been  dancing  for  a  partner.  It  was 
explained  to  him  that  the  set  which 
was  on  when  he  left  had  been  fin- 
ished, and  the  one .  now  on  was  a 
new  one.  This  explanation  seemed 
not  to  please  the  defendant,  who  ap- 
peared to  entertain  the  idea  that  his 
dignity,  gallantry,  or  bravery  was 
impugned.  He  directed  his  resent- 
ment toward  Arnold  Mitchell,  who 
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had  invited  the  lady  to  dance  with 
him  and  whose  invitation  had  been 
accepted.  This  lady,  observing  the 
displeased  and  resentful  man,  sought 
to  pacify  his  feelings  and  restore  his 
composure  by  offering  to  dance  with 
him,  and  turned  from  Arnold  Mitch- 
ell with  that  purpose.  This  action 
seemed  to  have  the  contrary  effect, 
lor  the  defendant  immediately  drew 
his  revolver,  and,  after  shooting 
down  Charlie  Carter,  the  host  of  the 
evening,  who  seemed  to  be  in  the 
way  of  defendant's  anger,  he  caught 
the  deceased  in  the  collar  with  one 
hand,  fired  the  pistol  into  his  body, 
and,  while  the  victim  was  on  the 
floor,  his  head  being  supported  by 
his  wife,  the  defendant  walked 
around  the  body  and  fired  several 
more  bullets  into  it,  remarking  as 
he  left  the  room,  "By  God,  I  reckon 
you  will  dance  now,"  or,  "I  guess, 
by  God,  you  are  dead  now."  Just 
before  the  defendant  fired  the  first 
time  he  said,  "Arnold  Mitchell,  G — 

d you ;  I  am  going  to  kill  you." 

There  was  much  evidence  as  to 
the  defendant's  habits  of  drink,  but 
as  to  his  intoxication  on  the  night  of 
the  homicide  the  evidence  was  con- 
flicting. The  evidence  of  the  man's 
insanity  was  sought  to  be  estab- 
lished by  witnesses  in  the  neighbor- 
hood and  vicinity,  who  had  known 
him  for  years  and  observed  his  con- 
duct. These  witnesses  said  in  sub- 
stance that  the  defendant  had  drunk 
whisky  since  he  was  about  fifteen 
years  old ;  that  of  late  years  he  had 
consumed  more  than  usual;  that 
when  he  was  not  drinking  "he  didn't 
act  so  curious;"  that  since  he  had 
been  drinking  so  heavily  of  late  "he 
acted  like  a  different  man ;"  that  as 
the  years  went  on  the  defendant's 
habit  of  drinking  intoxicating  liq- 
uors became  "worse  and  worse;" 
and  he  acted  "less  like  a  man  in  his 
mind."  One  witness.  Sell  Knowling, 
who  was  first  cousin  to  the  defend- 
ant and  who  was  with  him  a  great 
deal,  a  kind  of  companion,  or  com- 
i-ade,  said  that  the  defendant  was  a 
"pretty  heavy  drinker ;"  that  he  had 
had  the  habit  of  drinking  about  "five 
or  six  years ;"  that  some  time  before 
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Mitchell  was  killed  he  (defendant) 
had  been  worse  than  he  had  been 
before;"  that  the  defendant's  "con- 
duct had  changed  from  what  it  had 
been  in  other  years  after  he  got  to 
di'inking  so  heavily.  It  had  changed 
a  little  bit ;  I  mean  by  that  his  ways 
and  acting.  He  acted  a  little  differ- 
ent from  what  he  used  to.  There 
was  a  little  difference  in  his  ways 
and  acting  from  what  it  used  to  be. 
He  acted  like  he  had  less  sense,  less 
sense  than  he  used  to  have."  The 
witness  said  that  in  his  opinion  the 
defendant's  "mind  was  bad."  The 
defendant  drank  some  whisky  that 
night  he  danced,  but  "staggered  like 
a  drunken  man."  Other  witnesses 
saw  the  defendant  at  the  dance,  but 
could  not  tell  from  his  conduct  and 
manner  whether  he  was  drunk  or 
not.  The  court  permitted  witnesses 
to  state  whether  in  their  opinion  the 
defendant  was  or  was  not  of  sound 
mind.  Some  of  these  witnesses,  a 
brother,  an  uncle,  a  friend,  his  moth- 
er, testified  that  the  defendant  in 
their  opinion  was  of  unsound  mind. 
A  physician,  answering  a  hypothet- 
ical question,  said  the  killing  of 
Mitchell  was  "evidence  of  insanity ;" 
"that  the  man  (defendant)  was 
probably  insane."  He  afterwards 
qualified  the  statement,  when  all  the 
facts  were  embraced  in  the  question, 
to  the  extent  of  saying  that  the  con- 
duct of  defendant  showed  "temper ;" 
that  he  could  not  say  conclusively 
that  the  defendant  was  insane. 
Other  witnesses  who  saw  the  de- 
fendant at  the  dance,  the  night  of 
the  homicide,  who  have  known  him 
for  years,  observed  his  conduct,  and 
knew  many  of  his  ways  and  habits, 
said  that  he  was  not  drunk  the  night 
of  the  dance;  that  if  he  was,  they 
could  not  tell  it ;  that  he  was  quiet, 
did  not  stagger,  and  talked  rational- 
ly ;  that  the  defendant  himself  had, 
since  the  homicide,  said  he  was  not 
drunk  that  night  and  knew  what  he 
was  doing. 

The  jury  decided  with  all  the  evi- 
dence before  it  that  the  defendant, 
on  the  night  of  the  homicide,  when 
he  killed  the  deceased,  was  not  in- 
sane; that  he  committed  the  act 
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from  a  premeditated  design  to  take 
the  life  of  Arnold  Mitchell  and  was 
guilty  of  murder  in  the  first  degree. 
After  a  careful  review  of  the  evi- 
dence and  consideration  of  its  proba- 
tive force  and  bearing  upon  the  un- 
fortunate affair  of  that  night  in 
December,  we  are  satisfied  that  the 
verdict  was  amply  sustained  by  the 
evidence. 

The  first  assignment  of  errror  at- 
tacks the  ruling  of  the  court  in 
overruling  the  defendant's  challenge 
for  cause  of  the  juror  Hinzie.  The  ' 
record  does  not  show  that  a  juror 
by  such  name  w^as  either  examined 
or  sat  upon  the  jury.  A  juror 
named  Heinsley  upon  his  voir  dire 
said  that  he  was  not  related  to  ei- 
ther the  defendant  or  deceased ;  if  he 
was  taken  as  a  juror  would  render 
a  fair  and  impartial  verdict  accord- 
ing to  the  testimony ;  had  formed  no 
opinion  as  to  the  guilt  or  innocence 
of  the  accused;  that  he  had  heard 
and  read  about  the  homicide,  but 
what  he  had  read  and  heard  ''would 
not  weigh"  with  him  in  considering 
the  evidence ;  although  it  had  made 
an  impression  upon  his  mind,  which, 
however,  would  not  "weigh  with 
him"  at  all  after  hearing  the  evi- 
dence ;  that  as  a  juror  he  would  have 
to  "exert  his  will  power  to  over- 
come** that  opinion  or  impression  he 
had  from  reading  and  hearing  about 
the  case.  The  defendant's  challenge 
for  cause  was  overruled.  It  appears 
that  this  man  did  not  serve  as  a 
juror  in  the  case.  The  defendant 
challenged  him  peremptorily.  It 
also  appears  from  the  record  that 
the  defendant  did  not  exhaust  all  his 
peremptory  challenges.  Even  if  the 
venireman  was  unqualified  to  serve 

as  a  juror  and  the 
ta^JxJum^^!^r^r  Challenge  for  cause 
:iSrri^«ri*'^        shouW    have    been 

sustamed,  it  ap- 
jiears  that  he  did  not  serve,  and  the 
defendant's  peremptory  challenges 
had  not  been  exhausted,  so  there 
was  no  harmful  error,  and  the  as- 
signment should  fail.  Mathis  v. 
State,  45  Fla.  46,  34  So.  287;  Den- 
ham  V.  State,  22  Fla.  664;  Lam- 
bright  V.  State,  34  Fla.  564,  16  So. 
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682,  9  Am.  Crira.  Rep.  383 ;  Peadon 
V.  State,  46  Fla.  124,  35  So.  204 ;  CoU 
son  V.  State,  51  Fla.  19,  40  So.  183 ; 
Melbourne  v.  State,  51  Fla.  69,  40 
So.  189. 

The  question  of  the  qualification 
of  a  venireman  is  a  judicial  one,  and 
is  addressed  to  the  _,„„.,^.  ^„ 
courts     discretion;  «iniiiiflf«uon  of 
any  error,  therefore,  ^"'^■■• 
should  be  made  affirmatively  to  ap- 
pear, and  that  it  was  harmful  to  the 
defendant. 

A  photographer  on  January  15th, 
following  the  homicide,  made  two 
photographs,  one  of  the  Carter 
house  and  the  other  of  the  room  in 
the  house  where  the  homicide  oc- 
curred. When  the  latter  picture 
was  taken,  someone  placed  on  the 
floor  of  the  room  two  pieces  of  pa- 
per; one  to  indicate  where  Mr..  Car- 
ter fell  when  he  was*  shot,  and  the 
other  to  indicate  where  the  deceased 
fell.  It  is  not  clear  what  purpose 
was  served  in  introducing  this  evi- 
dence, as  there  was  no  dispute  as  to 
the  house  or  room  in  which  the  al- 
leged crime  occurred,  no  denial  in 
the  evidence  that  the  defendant  did 
the  shooting,  nor  that  Carter  the 
host  was  shot  and  fell  upon  the  floor 
and  that  Arnold  Mitchell  was  killed. 
After  these  photographs  were  ad- 
mitted in  evidence  and  it  was  ex- 
plained by  the  witness  what  the 
white  spots  in  the  photograph  were 
caused  by,  the  defendant's  counsel 
objected  to  "so  much  of  the  pictures 
as  contained  said  white  spots,  and 
moved  the  court  to  strike  the  tes- 
timony about  the  papers  being 
placed  where  the  bodies  lay,  and  to 
exclude  from  the  jury  the  white 
sppts  in  the  pictures  as  parts  of  the 
evidence.'*  There  was  no  ruling 
upon  this  motion;  consequently  no 
exception.  The  objection  to  the  evi- 
dence was  not  made  until  the  photo- 
graphs had  been  admitted.  The 
motion  to  strike  the  testimony  about 
the  papers  being  placed  where  the 
bodies  lay  was  a  little  indefinite,  and 
might  have  been  granted,  but  how 
the  white  spots  in  the  pictures  could 
be  excluded  without  excluding  the 
photographs  is  not  clear.    Howev«»r, 
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no  error  is  made  to  appear,  as  the 
bill  of  exceptions  does  not  show  that 
any  ruling  was  made  on  the  motion. 
If  the  evidence  was  permitted  to 
stand,,  it  could  have  worked  no  in- 
jury to  the  defendant,  in  view  of 
the  nature  of  the  case,  the  character 
of  the  defense.  .The  photographs 
were  introduced  as  mere  represen- 
tations of  the  place  Where  the  al- 
leged crime  was  committed;  not  a 
representation  of  the  act  itself. 
And  as  there  was  no  dispute  between 
the  parties  as  to  the  place  where 
the  homicide  occurred,  and  who 
committed  it,  and  upon  whom  it. was 
committed,  the  photographs  appear 
to  have  been  unnecessary,  but  harm- 
less. The  fact  that  placing  the 
pieces  of  paper  on  the  floor  to  rep- 
resent the  spots  where  the  two 
wounded  men  were  lying  after  the 
shots  were  fifed  made  the  photo- 
graphs a  kind  of  tableau  picture, 
yet  they  were  not  subject  to  the 
criticism  that  anyone's  version,  the- 
ory, or  interpretation  of  the  char- 
acter of  the  act  was  thus  sought  to 

be  brought  before 
photosr^h  of  the  jury  as  a  pho- 
JiKne.^*  tographic    view    of 

the  actual  occur- 
rence. We  think  the  assignment  of 
error  based  upon  the  defendant's 
motion  to  strike  the  testimony  and 
exclude  the  white  spots  from  the 
pictures  is  without  merit,  and  must 
fail. 

The  sheriff  of  Walton  county 
testified  that  on  the  morning  of  De- 
cember 26th,  the  defendant  came  to 
him  in  company  with  another  and 
told  him,  the  sheriff,  '*that  there  was 
some  shooting  out  at  Mr.  Carter's." 
The  defendant's  counsel  moved  the 
court  to  exclude  that  statement  from 
the  evidence.  The  motion  was  over- 
ruled, and  that  action  of  the  court 

is  assigned  as  the 
•JXeT"* '*''      third   error.    There 

was  no  error  in  this 
ruling.  Every  word  a  defendant  ut- 
ters before  or  after  arrest  is  not  a 
confession  of  guilt.  Sometimes  the 
statements  are  self-exculpatory  and 
many  times  noncommittal.  The 
statement  that  there  had  been  some 


shooting  at  Mr.  Carter's  certainly 
inculpated  no  one,  and  appeared  to 
be  entirely  voluntary,  as  the  defend- 
ant seemed  to  have  come  to  the 
sheriff  of  his  own  volition,  merely 
to  tell  him  of  the  fact. 

The  assignment  of  error  is  not 
sustained.  The  character  of  the  de- 
fendant's statement  to  the  sheriff 
does  not  support  the  theory  upon 
which  the  argument  is  made  in  sup- 
port of  the  assignment. 

During  the  progress  of  the  trial 
the  defendant's  counsel  introduced 
several  witnesses,  some  of  whom 
were  relatives,  others  acquaintances 
and  friends  of  the  defendant,  and 
sought  by  such  witnesses  to  ascer- 
tain whether  the  defer  dant  was 
sane  or  insane  at  the  time  he  killed 
the  deceased.  This  information  was 
to  be  based  on  the  opinion  of  the  sev- 
eral witnesses,  who-,  knowing:  the  de- 
fendant as  a  boy  and  later  as  a  man, 
had  observed  his  conduct,  watched 
his  career,  observed  his  manners, 
and  noticed  his  bearing  and  conver- 
sation, and  wiere  supposed  to  speak 
with  a  reasonable  degree  of  scien- 
tific accuracy  as  to  his  mental  con- 
dition at  the  time  he  killed  the  de- 
ceased. At  first  the  offer  to  supply 
this  kind  of  evidence  upon  the  ques- 
tion of  the  defendant's  sanity  was 
declined  by  the  court,  but  later  the 
court  revised  its  ruling  and  per- 
mitted defendant's  counsel  to  recall 
his  witnesses  and  obtain  their  views 
as  to  the  soundness  of  defendant's 
mind.  The  defendant's  counsel  then 
recalled  James  Hall,  a  brother  of  de- 
fendant, Henry  Knowling,  an  uncle, 
William  Crowder,  and  Mrs.  Colvin, 
defendant's  mother.  These  wit- 
nesses all  testified  that,  in  their 
opinion,  the  defendant  was  of  "un- 
sound mind,"  or  "not  in  his  right 
mind,"  or  "not  right  at  times."  The 
court  stated  that  the  witnesses 
should  detail  all  the  facts  they  knew 
concerning  the  defendant  and  what 
they  had  observed  with  reference  to 
his  conduct.  The  first  witness  ex- 
amined after  the  announcement  of 
this  rule  stated  that  he  could  not 
point  out  any  acts  now,  but  the  wit- 
ness was  permitted  nevertheless  to 
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give  his  opinion  that  his  brother  was 
of  unsound  mind.  After  that,  no 
further  attention  was  paid  to  the 
rule  announced  by  the  court.  Wit- 
cesses  were  permitted  to  testify 
that  in  their  judgment  the  defend- 
ant was  not  in  his  ^'right  mind"  or 
of  ''unsound  mind/'  because  he  did 
not  ''seem  to  be  just  like  he  ought 
to  be;"  that  he  made  a  trade  once 
that  was  not  profitable  to  him;  he 
talked  "foolish  at  times  when  he 
was  sober  as  well  as  when  he  was 
drunk;"  "he  looked  different  out  of 
his  eyes/'  and  such  matters.  These 
statements  were  permitted  to  go  to 
the  jury,  at  the  defendant's  request, 
as  the  basis  of  the  witnesses'  judg- 
ments and  opinions  concerning  his 
insanity.  Counsel  for  the  defendant 
say  that  the  "inquiry  of  defendant's 
sanity  or  not  shows  up  in  shreds 
and  bits  scattered  through  pages 
and  pages  of  the  record,  each  shred 
or  bit  being  so  connected  with  the 
context  to  which  it  belongs,  and  to 
the  matter  immediately  preceding 
and  following  it,  that  it  is  wholly 
impracticable  for  [them]  to  sepa- 
rate these  shreds  and  bits  in  [their] 
brief  and  present  them  in  ordered 
form." 

We  appreciate  the  difficulty  under 
which  counsel  labored  in  the  effort 
to  show  error  in  the  court's  ruling 
prejudicial  to  the  defendant  in  this 
evidence,  for  it  was  admitted  seem- 
ingly under  no  rule,  but  merely  upon 
defendant's  request.  We  are  unable 
to  discover  in  the  judge's  rulings 
that  he  "reluctantly  admitted  in 
evidence"  that  which  he  had  previ- 
ously through  error  excluded.  The 
interpretation  which  counsel  place 
upon  the  court's  words  when  he  an- 
nounced that  the  testimony  of  these 
witnesses  concerning  the  defend- 
ant's sanity  should  be  admitted  for 
what  it  was  worth  is  not  justified 
by  any  cone- act  or  word  of  the  court 
during  the  progress  of  the  trial.  By 
that  expression  there  w^as  no  en- 
croachment by  the  judge  upon  the 
province  of  the  jury,  nor  do  we  per- 
ceive in  it  any  effort  to  influence 
their  minds  against  the  reliability 
of  such   testimony.    Counsel   com- 

8  A.L.K.— <•«. 
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plain  that  the  court  first  ruled  that 
the  testimony  of  the  nonexpert  wit- 
nesses should  not  be  admitted,  and 
then  changed  his  ruling  by  allowing 
such  testimony  to  go  to  the  jury 
"for  what  it  was  worth."  The  rec- 
ord shows  that  the  first  witness 
placed  upon  the  stand  in  defendant's 
behalf  was  a  first  cousin,  a  young 
man  about  twenty  years  old,  who 
testified  that  defendant  drank  heav- 
ily in  recent  months;  the  witness 
drank  with  him.  In  answer  to  a 
leading  question  propounded  by  de- 
fendant's counsel,  he  said  that  re- 
cently there  had  been  something  ap- 
parently wrong  with  defendant's 
mind.  The  court  stated  that  the 
"witness  [should]  tell  the  acts  that 
[defendant]  had  done,  but  he  can't 
testify  that  [defendant's]  mind  was 
wrong.    He  is  not  an  expert." 

The  witness  then  said:  "I  have 
been  in  the  presence  of  this  man 
when  he  was  drunk  with  recent 
years  a  right  smart.  I  don't  know 
how  much  he  remains  drunk  as  an 
ordinary  thing.  A  pretty  good  per- 
centage  of  all  his  time.  I  saw  him 
while  he  was  drunk  and  while  he 
was  sober.  I  know  his  conduct  and 
how  he  appeared  when  he  was 
drunk.-  I  think  from  his  conduct 
and  manner  that  he  has  become 
heavily  addicted  to  drink." 

He  was  then  asked  by  defendant's 
counsel  the  following  question: 
"Was  he  of  sound  or  unsound  mind, 
sane  or  insane,  for  several  months 
before  the  killing?" 

The  state  attorney  objected  to 
this  question,  and  thcf  objection  was 
sustained.  The  witness  was  then 
asked:  "Was  that  man  since  his 
habit  of  heavy  drinking — has  he 
been  sane  or  has  he  been  as  you 
have  testified — was  he,  in  your 
judgment,  sane  or  insane?" 

The  court  sustained  an  objection 
to  this  question  and  defendant's 
counsel  excepted.  Later  during  the 
trial,  the  court  announced  of  its  own 
motion  that  the  defendant  might  re- 
call the  witnesses  which  the  court 
had  refused  to  allow  counsel  to  ex- 
amine concerning  the  sanity  or  in- 
sanity of  tha  defendant.    Then  fol- 
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lowed  the  testimony  referred  to 
above.  The  court,  however,  first 
announced  the  rule  under  which  the 
opinion  of  the  witnesses  should  be 

received.    That  rule 
-nonexpert  was    in    conformity 

with  the  rule  an- 
nounced in  Arm- 
strong V.  State,  30  Fla.  170,  17 
L.R.A.  484,  11  So.  618,  referred  to 
in  the  brief  of  counsel  for  plaintiff 
in  error.  Whatever  may  have  been 
the  reason  for  not  insisting  upon 
the  rule,  the  fact  is,  it  appeared  not 
to  have  been  observed,  and  the  opin- 
ions of  the  defendant's  relations  and 

f  r  i  ends  concerning 
his  sanity  were 
permitted  to  go  to 
the  jury,  as  the 
court  said,  for  what  they  were 
worth.  Such  opinions  were  not 
based  upon  any  facts  within  the 
knowledge  of  the  witnesses,  but 
opinions  based  on  vague,  indefinite, 
obscure  notions  about  defendant's 
abnormality.  Such  evidence  was 
permitted,  however,  to  be  given.  It 
was  undoubtedly  favorable  to  de- 
fendant. He  could  not  have  been 
injured  by  it  unless,  on  account  of 
its  complete  transparency  and  in- 
herent defects,  it  reacted  upon  the 
jurors'  minds  in  a  way  not  expected 
by  counsel.  But  defendant  is  not  in 
a  position  to  complain  that  evidence 
admitted  at  his  request  against  the 
rule  turns  out  to  his  disadvantage. 
On  the  subject  of  the  rule  announced 
by  the  court  under  which  nonexpert 
opinion  is  admissible  concerning  in- 
sanity, see  Leaptrot  v.  State,  51  Fla. 
57,  40  So.  616;  Davis  v.  State,  44 
Fla.  32,  32  So.  822;  Scott  v.  State, 
64  Fla.  490,  60  So.  355. 

Assignments  of  error  numbered 
4,  5,  and  6,  based  upon  the  rulings 
above  referred  to,  are  not  sustained. 
Counsel  for  plaintiff  in  error  dis- 
cuss together  assignments  of  error 
numbered  7,  8,  9,  11,  12,  13,  14,  and 
19.  The  same  order  is  followed  in 
the  able  brief  of  the  assistant  at- 
torney general,  who  calls  attention 
to  the  rule,  often  referred  to  by  this 
court,  that,  where  several  assign- 
ments of  error  are  grouped  in  the 


brief  of  plaintiff  in  error,  and  one 
assignment  fails,  they  all  fail.  See 
Atlantic  Coast  Line  R.  Co.  v.  Whit- 
ney, 65  Fla.  72,  61  So.  179,  3  N.  C. 
C.  A.  812.  Two  of  the  counsel  for 
plaintiff  in  error,  however,  who  are 
practitioners  from  an  adjoining 
state,  express  in  their  brief  some 
apprehension  of  inadvertent  depar- 
ture from  our  rules.  We  are  not  dis- 
posed in  this  case  to  apply  with  very 
strict  fidelity  to  practice  the  several 
rules  adopted  for  the  convenience  of 
the  court  and  bar,  for  several  rea- 
sons. The  case  is  one  of  extreme 
gravity;  counsel  for  plaintiff  in  er- 
ror have  labored  diligently  to  pre- 
sent their  client's  case  to  this  court 
in  all  its  phases,  and  some  of  the 
counsel,  at  least,  labor  under  the 
disadvantage  of  imperfect  acquain- 
tance with  our  rules  of  practice. 

The  assignments  of  error  referred 
to  above  are  based  upon  the  refusal 
of  the  court  to  give  certain  special 
instructions  requested  by  the  de- 
fendant and  numbered,  respectively, 
1,  2,  3,  5,  6,  7,  8,  and  13.  The  re- 
fusal of  the  court  to  give  these  in- 
structions constitutes  some  of  the 
grounds  of  the  motion  for  a  new 
trial,  and  is  again  assigned  as  error 
under  other  and  differently  num- 
bered assignments.  Such  duplica- 
tions in  the  assignment  of  errors 
frequently  occur,  and  render  the 
'  consideration  of  the  case  here  very 
tedious,  even  difficult,  and  the  tran- 
script and  briefs  unnecessarily  large 
and  expensive.  The  instructions 
above  referred  to,  which  were  re- 
fused by  the  court,  are  upon  the 
same  subject;  that  is  to  say,  they 
involve  one  principle  only.  They 
express  the  idea  that,  where  one  is 
tried  upon  a  criminal  charge,  and 
any  portion  of  the  evidence  which 
is  necessary  to  a  conviction  is  not  be- 
lieved by  the  jury  beyond  a  reason- 
able doubt,  the  defendant  is  entitled 
to  an  acquittal. 

This  insti-uction,  in  substance,  was 
disapproved   in  the 
case     of    Cook     v.  STiSicSoiT^- 
State,  46  Fla.  20,  35  JSJ-A*  12  *• 
So.  665;  Bryant  v.  •^•*^-^'- 
State,  34  Fla.  291, 16  So.  177;  Ernest 
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V.  state,  20  Fla.  383 ;  Lovett  v.  State, 
30  Fla.  142,  17  L.R.A.  705,  11  So. 
550.  The  trial  court  correctly  and 
luUy  instructed  the  jury  upon  the 
law  of  a  reasonable  doubt,  and  ex- 
plained that  such  doubt  might  arise 
upon  a  full  and  fair  consideration  of 
all  the  evidence.  The  requested  in- 
structions were  not  only  properly  re- 
fused, because  the  court  had  in- 
structed the  jury  upon  the  subject 
of  a  reasonable  doubt,  and  was  not 
required  to  repeat  the  same  prin- 
ciple of  law  in  different  form  and 
couched  in  different  phraseology, 
but  the  requested  instructions  were 
misleading,  if  not  insidious.  Al- 
though this  court  had  said  that  a 
reasonable  doubt  cannot  arise  from 
considering  "a  piart  or  parcel"  of  the 
testimony,  these  instructions  seem 

Dellnltlon-.  ^«    ^^Y}^^  .^^^^    ^^^y 

reanonable  that    it    might    COU- 

^onbt.  aider  any  portion  of 

the  evidence  upon  any  material. 
question  involved,  and  if  the  por- 
tion so  considered  was  not  believed 
to  be  true  beyond  a  reasonable 
doubt,  the  defendant  should  be  ac- 
quitted. It  often  occurs  that  sev- 
eral witnesses  are  called  to  establish 
one  or  more  essential  elements  of 
the  crime  charged,  the  testimony  of 
each  witness  is  a  "portion"  of  the 
evidence,  the  jury  may  not  believe 
a  certain  witness,  they  may  doubt 
his  veracity,  and  yet  believe  what 
others  have  testified  to  on  the  same 
point ;  yet,  under  the  rule  announced 
in  the  requested  instructions,  the 
defendant  should  be  acquitted,  not- 
withstanding the  jury,  upon  consid- 
eration of  all  the  evidence,  would  en- 
tertain no  reasonable  doubt  of  guilt. 
As  the  cour^  said  in  the  Bryant 
Case,  34  Fla.  296,  16  So.  177 :  "The 
reasonable  doubt  which  the  law  re- 
quires shall  acquit  the  defendant  is 
one  that  arises  in"  the  minds  of  the 
jury  "after  .  .  .  consideration, 
comparing,  and  weighing  of  all  the 
testimony  in  the  case." 

If  it  is  objected  that  the  construc- 
tion here  placed  upon  the  requested 
charges  is  too  narrow,  that  the  word 
^'portion"  must  be  taken  to  mean  all 
the  evidence  which  may  bear  direct- 
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ly  or  indirectly  upon  any  material 
element  of  the  crime  charged,  then 
the  charges  are  in  substance  not  dif- 
ferent from  the  court's  general 
charge  upon  the  subject  of  a  reason- 
able doubt. 

The  principle  announced  in  the 
case  of  Gavin  v.  State,  42  Fla.  553, 
29  So.  405,  that  proof  beyond  a  rea- 
sonable doubt  must  be  had  as  to  all 
facts  necessary  to  make  out  the  case 
of  the  prosecution,  in  a  criminal 
case,  does  not  afford  any  argument 
in  support  of  the  requested  charges, 
which  deal  not  with  any  essential 
fact  to  be  proved,  but  with  any  por- 
tion of  the  evidence  as  to  such  fact. 

After  considering  all  the  evidence 
in  the  case,  if  the  j  ury  has  a  reason- 
able doubt  as  to  the  existence  of  any 
fact  necessary  to  constitute  guilt  on 
defendant's  part,  there  should  be  an 
acquittal.  But  this  is  not  the  mean- 
ing of  either  one  of  the  eight 
charges  requested.  The  able  discus- 
sion of  these  charges  by  counsel  for 
plaintiff  in  error  fails  to  convince 
us  that  the  court  departed  from  any 
sound  rule  or  denied  the  defendant 
any  right  in  this  particular.  The 
fact  that  it  required  ten  pages  of 
counsel's  brief,  practically  without 
citations  of  authority  to  take  up 
space,  in  which  to  explain  the 
phraseology  of  these  requested 
charges,  is  in  itself  almost  sufficient 
proof  of  the  involved  and  entangling 
terms  in  which  they  are  framed. 

The  charges  deal  with  the  phrase 
"any  portion  of  the  evidence."  This 
court  in  the  Gavin  Case  uses  the 
phrase  "facts  necessary  to  make  out 
the  case."  The  brief  of  counsel 
would  make  no  distinction  or  differ- 
ence in  the  meaning  of  the  two 
phrases,  because  counsel  say  that 
the  words  "material  and  necessary 
to  a  conviction"  are  coupled  with 
the  words  "any  portion  of  the  evi- 
dence," so  that  consideration  of  all 
the  evidence  is  essential  to  deter- 
mine which  parts  of  it  are  essential 
to  conviction.  But  when  would  two 
men  upon  any  jury  place  precisely 
the  same  valuation  upon  the  testi- 
mony of  any  witness,  either  as  to 
probative  value  or  materiality,  es- 
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pecially  if  the  case  should  happen 
to  be  one  of  circumstantial  evi- 
dence? To  send  the  jury  upon  a 
quest  for  those  portions  of  the  evi- 
dence material  and  essential  to  con- 
viction would  involve  them  in  more 
difficulties  than  should  be  saddled 
upon  man,  who,  as  a  juror,  is  re- 
quired to  consider  and  compare  all 
the  evidence  and  arrive  at  a  con- 
clusion that  satisfies  his  conscience 
under  the  rule  of  reasonable  doubt, 
regardless  of  the  processes  of  rea- 
son or  lack  of  it  by  which  others  ar- 
rive at  their  conclusions.  If  all  men 
reasoned  alike,  the  necessity  for 
twelve  jurors  in  a  murder  case  would 
not  be  apparent. 

Requested  instruction  No.  4  was 
refused,  and  complaint  is  made  of 
that  ruling  under  the  tenth  assign- 
ment of  error.  The  charge  declared 
that  the  law  presumes  the  defend- 
ant to  be  innocent,  that  the  pre- 
sumption goes  to 
the  jury  as  inde- 
pendent evidence, 
and  tnere  can  be  no  conviction  un- 
til the  presumption  is  overcome  by 
proof  beyond  a  reasonable  doubt  of 
defendant's  guilt,  and  unless  it  is 
so  overcome  he  must  be  acquitted. 
The  court  instructed  the  jury  that 
the  defendant  was  presumed  to  be 
innocent  until  his  guilt  was  proven 
beyond  a  reasonable  doubt,  and 
that  the  burden  of  proof  was  upon 
the  state  to  prove  his  guilt  and 
every  material  fact  necessary  to 
constitute  the  offense  beyond  a  rea- 
sonable doubt.  There  is  no  differ- 
ence in  substance,  so  far  as  lan- 
guage is  concerned,  between  the  two 
charges,  further  than  in  one  case 
the  jury  are  told  that  the  presump- 
tion of  innocence  is  one  of  law  and 
comes  to  them  as  independent  evi- 
dence. In  effect,  however,  the  in- 
struction given  by  the  court  is  the 
same.  The  jury  knows  that  the 
court  gives  them  the  law  in  charge. 
Therefore,  under  the  charge  as  giv- 
en, they  knew  that  the  presumption 
of  innocence  was  one  of  law,  that 
they  were  required  by  law  to  con- 
sider, and  that  before  a  conviction 
could  be  had  the  presumption  of  in- 


nocence had  to  be  overcome  by 
proof  of  guilt  beyond  a  reasonable 
doubt.  Counsel  seems  to  contend 
that  there  are  two  stages  in  the 
process  of  conviction,  viz.:  First, 
where  presumption  of  innocence  is 
overcome;  second,  where  proof  of 
guilt  beyond  reasonable  doubt  is  es- 
tablished. The  argument  is  more 
specious  than  sound.  The  defend- 
ant is  either  guilty  or  not  guilty. 
There  is  no  middle  ground  or 
''twilight  zone"  known  to  the  crimi- 
nal law.  The  state  must  establish 
guilt  beyond  a  reasonable  doubt  or 
fail  in  the  prosecution;  in  which 
case  the  defendant  is  innocent  in 
law.  If  there  could  be  such  a  state 
of  case  where  the  jury  would  say 
that  the  evidence  removes  the  pre- 
sumption of  innocence,  but  fails  to 
show  guilt,  the  defendant  would 
still,  in  law,  be  presumed  to  be  in- 
nocent and  entitled  to  acquittal. 
This,  in  substance,  is  what  the  court 
charged  the  jury.  We  think  there 
is  no  merit  in  this  assignment  of 
error. 

The  next  assignment  of  error  dis- 
cussed is  No.  42.    It  rests  upon  the 
refusal  of  the  court  to  give  an  in- 
struction similar  in 
all   respects  to  the  jil^ii^^Ti*^ 
one  just  discussed. 
It  is  a  little  fuller,  in  that  it  con- 
tains   more    words,    but    no    more 
meaning. 

Assignments  of  error  numbered 
15,  29,  30,  45,  46,  49,  50,  54,  55,  and 
56,  are  discussed  together.  These 
assignments  attack  the  rulings  of 
the  court  in  which  it  refused  certain 
requested  instructions  in  defend- 
ant's behalf.  These  assignments 
are  repeated  in  those  numbered  70, 
84,  85,  99,  100,  103,  104,  107,  108, 
109.  These  requested  instructions 
were  designed,  not  only  to  empha- 
size the  thought  to  the  jury  that 
the  verdict  should  be  unanimous, 
but  to  segregate  the  jury  into 
twelve  parts  and  confine  the  doctrine 
of  reasonable  doubt  to  each  part; 
that  there  could  be  no  verdict  of 
guilty  unless  each  juror  believed  the 
defendant  to  be  guilty  beyond  a  rea- 
sonable doubt;  that  if  any  one  or 
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more  of  the  jurors  had  such  doubt 
after  considering  all  the  evidence, 
the  defendant  could  not  be  found 
guilty.  At  the  request  of  defend- 
ant's counsel^  the  court  gave  the  fol- 
lowing charge:  "It  is  the  duty  of 
the  jurors  severally  and  separately 
and  jointly  to  weigh  and  consider 
the  evidence  and  determine  wheth- 
er or  not  in  their  joint  and  several 
minds  they  believe  from  the  evi- 
dence that  defendant  is  guilty,  and 
there  can  be  no  conviction  until  the 
entire  jury  believe  from  the  entire 
evidence  and  beyond  a  reasonable 
doubt  that  he  is  guilty." 

Counsel  in  their  brief  say  that 
they  are  "impressed"  that  this 
charge,  in  substance,  covers  those 
which  were  requested  and  refused 
upon  this  subject,  but  they  do  not 
concede  it.  We  think  it  does.  The 
law  does  not  require  the  court  to  re- 
peat its  charges.  When  a  proposi- 
tion of  law  is  embraced  in  a  charge 
which  clearly  conveys  the  thought  to 
the  minds  of  the  jury,  it  is  not  error 
for  the  court  to  refuse  other  in- 
structions, embracing  in  substance 
the  same  thought,  but  in  different 
phraseology.  See  Pinson  v.  State, 
28  Fla.  735,  9  So.  706;  Smith  v. 
State,  57  Fla.  24,  48  So.  744 ;  Green 
v.  State,  43  Fla.  556,  30  So.  656; 
Higginbotham  v.  State,  42  Fla.  573, 
89  Am.  St.  Rep.  237,  29  So.  410; 
Graham  v.  State,  72  Fla.  510,  73  So. 
594;  Hawthorne  v.  State,  72  Fla. 
524,  73  So.  590;  Fine  v.  State,  70 
Fla.  412,  70  So.  379. 

The  principle  announced  in  the  re- 
quested instructions,  however,  was 
disapproved  in  the  case  of  Boyd  v. 
State,  33  Fla.  316,  14  So.  836;  Bar- 
ker V.  State,  40  Fla.  178,  24  So.  ,69 ; 
Ayers  v.  State,  62  Fla.  14,  57  So. 
349. 

To  attempt  to  confine  the  doctrine 
of  reasonable  doubt  to  individual 
jurors,  or  that  segregates  the  jury 

as  a  body  into  in- 
dividual members, 
and  requiring  each 
of  such  members  to 
be  free  from  reasonable  doubt  be- 
fore they  can  return  a  verdict,  is 
error.    Such  is  the  language  of  the 


Criminal    Ijfvr-- 
aearreiiTAtloa   of 
Jury  mm  to 
dioabt. 


STATE.  1045 

8S  8o.  61$.) 

headnote  in  the  case  last  cited.  This 
very  thing  the  refused  instructions 
undertook  to  do;  and,  though  the 
court  did  give  an  instruction,  the  ef- 
fect of  which  would  be  that  which 
this  court  has  disapproved,  the  in- 
struction was  given  at  defendant's 
request,  for  his  benefit,  and  he  can- 
not now  complain. 

Assignment  of  error  numbered  16 
is  based  upon  the  court's  refusal  to 
'  give  charge  numbered  10,  requested 
by  defendant.  This  assignment  is 
also  covered  by  No.  71.  The  re- 
quested instruction  is  upon  the  sub- 
ject of  the  "diseased  mind"  of  the 
defendant,  which  it  was  contended 
at  the  trial  was  caused  by  the  habit 
of  drinking  alcoholic  liquors.  The 
instruction  is  not  clear,  and  is  cal- 
culated to  mislead.  It  advises  the 
jury  that  although  they  may  not  be 
satisfied  from  the  evidence  that  the 
defendant  was  of  "diseased  mind 
from  the  habit  of  drinking  alcoholic 
liquors"  when  he  killed  Mitchell,  if 
he  killed  him,  yet  if,  from  the  evi- 
dence, the  jury  believed  defendant 
was  drunk  to  such  an  extent  as  to 
"disable  him  to  exercise  those  men- 
tal faculties  which  must  be  exer- 
cised to  render  one  guilty  of  mur- 
der in  either  degree,"  the  jury  could 
only  convict  of  manslaughtel*,  and 
could  not  convict  of  manslaughter 
unless  they  believed  him  guilty  of 
that  offense. 

It  is  conceded  that  the  instruction 
is  "involved."  It  is  not  only  in- 
volved in  the  sense  that  it  is  com- 
plicated and  entangled  in  confusing 
and  misleading  words,  but  if  it  bears 
the  interpretation  contended  for  by 
counsel  for  plaintiff  in  error,  the  law 
was  correctly  and  fully  given  by  the 
court  in  other  charges. 

We  have  examined  carefully  all 
the  charges  given  by  the  court,  as 
well  as  those  requested  by  the  de- 
fendant's counsel  and  refused,  which 
cover  the  subject  of  drunkenness 
and  insanity,  and  we  are  of  the 
opinion  that  the  court,  by  charges 
appropriate  to  the  evidence,  sub- 
mitted to  the  jury  for  their  deter- 
mination the  question  whether  the 
accused,  at  the  time  of  the  unlaw- 
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ful  act  with  which  he  was  charged, 
bad  a  sufficient  degree  of  reason  to 
know  that  he  was  doing  an  act  that 
was  wrong.  See  Cochran  v.  State, 
65  Fla.  91,  61  So.  187;  Davis  v. 
State,  44  Fla.  32,  32  So.  822 ;  Cope- 
land  V.  State,  41  Fla.  320,  26  So.  319. 

In  the  Davis  Case,  supra,  this 
court  adopted  the  rule  laid  down  in 
M'Naghten's  Case,  10  Clark  &  F. 
200,  text,  pp.  209-211,  8  Eng.  Re- 
print, 718,  8  Scott,  N.  R.  595,  1  Car. 
&  K.  130,  note,  as  to  insanity  as  a 
defense  to  crime.  If  the  accused  at 
the  time  the  act  in  question  was 
committed  had  the  use  of  his  under- 
standing so  as  to  know  that  he  was 
doing  a  wrong  act,  he  was  in  a 
sound  state  of  mind.  The  idea  is 
also  expressed  in  these  words  in  the 
Davis  Case:  "If  the  accused  was 
conscious  that  the  act  was  one  which 
he  ought  not  to  do,  and  if  that  act 
was  at  the  same  time  contrary  to 
the  law  of  the  land,  he  is  punish- 
able." 

The  court  said  the  question  should 
be  left  to  the  jury  whether  the  party 
accused  had  a  sufficient  degree  of 
reason  to  know  that  he  was  doing 
an  act  that  was  wrong.  The  "irre- 
sistible impulse"  or  "moral  insanity" 

doctrine  is  not  rec- 
i^??!^\nuui^  ognized  in  this  state 

de/enJe.  "*  ^^  ^^  excuse  for  an 

unlawful  act.  See 
Cochran  v.  State,  supra. 

In  the  case  last  cited,  this  court, 
speaking  through  Mr.  Justice  Whit- 
field upon  the  subject  of  drunken- 
ness as  excusing  the  commission  of 
an  unlawful  act  or  relieving  from  its 
consequences,  said :  "  'Intoxication 
does  not  excuse  or  mitigate  any  de- 
gree of  unlawful  homicide,  except 
murder  in  the  first  degree,  unless  as 
a  result  of  such  intoxication  there 
be  a  fixed  or  settled  frenzy  or  in- 
sanity, either  permanent  or  inter- 
mittent.* ...  If  excessive  and 
long-continued  use  of  intoxicants 
produces  a  mental  condition  of  in- 
sanity, permanent  or  intermittent, 
which  insane  condition  exists  when 
an  unlawful  act  is  committed,  such 
insane  mental  condition  may  be  of 
a  nature  that  would  relieve  the  per- 


son so  affected  from  the  conse- 
quences of  the  act  that  would  other- 
wise be  criminal  and  punishable." 

In  the  case  of  Gamer  v.  State,  28 
Fla.  113,  29  Am.  St  Rep.  232,  9  So. 
835,  it  was  said  that  voluntary  in- 
toxication is  a  matter  for  considera- 
tion with  reference  to  the  ability  of 
the  accused  to  form  or  entertain  a 
particular  or  specific  intent  essential 
to  an  oflfense.  That  as  between  mur- 
der in  any  degree  below  the  first 
and  manslaughter,  voluntary  intoxi- 
cation plays  no  part.  "The  only  pur- 
pose," said  the  court,  "for  which  it 
is  admissible,  is  to  show  an  absence 
of  a  premeditated  design  to  kill,  or 
that  the  killing  was  not  murder  in 
the  first  degree ;  and  the  only  eflfect 
of  proof  of  intoxication  rendering 
the  accused  incapable  of  forming  or 
entertaining  such  design  will  be  to 
reduce  the  killing  to  murder  of  the 
second  or  third  degree,  according  to 
the  circumstances." 

We  will  briefly  review  the  charges 
given  by  the  court  to  the  jury  in 
this  case,  to  the  end  that  it  may  be 
shown  that  the  law  on  the  subject 
of  intoxication  as  an  excuse  for  the 
commission  of  an  unlawful  act  was 
fully  given  in  charge  to  the  jury. 

The  court  charged  the  jury  fully 
upon  the  subject  of  a  premeditated 
design  as  an  element  in  the  crime 
of  murder  in  the  first  degree,  and 
that,  before  there  could  be  a  convic- 
tion of  the  defendant,  the  jury  had 
to  find  beyond  a  reasonable  doubt 
that  the  defendant  killed  the  de- 
ceased from  a  premeditated  design 
to  take  his  life;  that  if  the  defend- 
ant unlawfully  killed  the  deceased, 
and  at  the  time  was  under  the  in- 
fluence of  liquor  voluntarily  taken 
by  him,  his  intoxication  would  be  no 
excuse  for  committing  the  act,  un- 
less such  intoxication  deprived  the 
defendant,  at  the  time  of  the  killing, 
of  the  mental  capacity  to  form  a 
premeditated  design  or  malicious 
purpose  to  kill,  in  which  case  the 
defendant  may  be  found  guilty  of 
murder  in  the  second  degree  or  man- 
slaughter. The  court  said  that 
voluntary  intoxication,  not  resulting 
in  a  fixed  or  settled  frenzy  or  insan- 
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ity,  either  permanent  or  intermit- 
tent, does  not  excuse  or  mitigate 
any  degree  of  unlawful  homicide  be- 
low murder  in  the  first  degree. 
"While  the  mental  effects  of  a  mere 
intoxication  may  not  excuse  the 
commission  of  an  unlawful  act  or 
relieve  from  its  consequences,  yet, 
if  excessive  and  long-continued  use 
of  intoxicants  produces  a  mental 
condition  of  insanity,  permanent  or 
intermittent,  and  that  such  insane 
condition  exists  when  an  unlawful 
act  is  committed,  such  insane  men- 
tal condition  may  be  of  a  nature 
that  would  relieve  the  person  so  af- 
fected from  the  consequences  of  the 
act  that  would  otherwise  be  crimi- 
nal and  punishable.  Therefore,  gen- 
tlemen of  the  jury,  should  you  find 
from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  shot 
and  killed  Arnold  Mitchell,  if  he  did 
kill  him,  was  at  the  time  in  such  a 
state  of  fixed  or  settled  frenzy  or 
mental  insanity  induced  by  ante- 
cedent and  long-continued  use  of  in- 
toxicating drinks  or  liquors,  and  not 
produced  by  the  immediate  effects 
of  intoxicating  drinks,  as  not  to  have 
been  conscious  of  what  he  is  doing, 
or  that  the  act  was  wrong,  you  will 
fiiid  the  defendant  not  guilty." 

At  the  request  of  the  defendant 
the  court  instructed  the  jury  that  if 
the  defendant  was  drunk  when  he 
committed  the  homicide,  so  that  he 
was  unable  to  entertain  the  **pur- 
poses  or  designs  or  to  exercise  the 
mental  faculties  necessary  for  the 
commission  of  the  crime  of  murder 
in  the  first  degree,  then  the  jury 
could  not  convict  him  of  murder  in 
that  degree."  They  were  also  in- 
structed that  voluntary  drunken- 
ness on  the  defendant's  part  at  the 
time  of  the  killing  would  excuse  him 
from  the  charge  of  murder  in  the 
first  degree  if  he  was  incapable  of 
exercising  his  mental  faculties, 
which  must  be  exercised  to  commit 
murder  in  that  degree;  also  that, 
before  the  jury  could  find  the  de- 
fendant guilty,  they  must  believe 
bevond  a  reasonable  doubt  that  he 
possessed  a  mind  sufficiently  free 
from  disease  to  enable  him,  at  the 
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time  of  the  killing,  to  exercise  the 
mental  function,  which  must  be  ex- 
ercised in  the  perpetration  of 
murder  in  one  of  its  degrees  or 
manslaughter. 

Charges  were  requested  by  de- 
fendant, embracing  the  same  view 
of  the  law  upon  the  subject  of  in- 
toxication as  an  excuse  for  the  com- 
mission of  a  crime  requiring  a  cer- 
tain or  specific  intent,  and  enlarging 
the  doctrine  as  announced  by  this 
court   to   the  point 

where  they  were  •J^fe"„v;T°"'***  "* 
without  merit,  in 
that  they  declared  the  doctrine  of 
irresistible  impulse,  which  has  been 
shown  to  have  been  condemned  by 
this  court.  These  charges  were 
made  the  subjects  of  assignments 
of  error  numbered  16,  18,  23, 31,  33, 
44, 47,  and  59.  Assignment  of  error 
numbered  17  is  abandoned.  These 
assignments  are  also  covered  by 
those  numbered  71,  72,  73,  78,  86, 
87b,  98,  101.  No  error  is  made  to 
appear  by  the«e  assignments,  and 
they  are  not  sustained.  The  learned 
counsel  for  the  plaintiff  in  error 
urge  us  to  reverse  the  decisions  of 
this  court,  in  which  it  was  an- 
nounced that  the  doctrine  of  "irre- 
sistible impulse"  or  "moral  insanity" 
was  not  recognized  in  this  state  as 
an  excuse  for  an  unlawful  act. 

The  question  as  to  what  degree  of 
irresponsibility  should  constitute  in- 
capacity to  commit  a  criminal  act 
was  fullv  discussed  in  the  case  of 
Davis  V.  State,  44  Fla.  32,  32  So.  822. 
It  was  there  pointed  out  that,  in  the 
absence  of  a  statute  defining  such 
degree  of  irresponsibility,  the  com- 
mon-law rule  should  govern.  In 
1903  the  Davis  Case  was  followed  on 
this  question  in  Williams  v.  State, 
45  Fla.  128,  34  So.  279,  and  again 
in  1913  in  Cochran  v.  State,  65  Fla. 
91,  61  So.  187.  The  question  seems 
to  have  first  engaged  the  attention 
of  this  court  in  1899,  where,  in  Cope- 
land  V.  State,  41  Fla.  320,  26  So.  319, 
the  doctrine  in  the  M'Naghten  Case, 
supra,  was  first  referred  to  as  an- 
nouncing the  correct  rule.  For  near- 
ly twenty  years  the  doctrine  of 
"moral  insanity"  has  been  expressly 
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repudiated  in  this  state,  and  in  the 
meantime  legislatures  have  assem- 
bled and  adjourned  without  enact- 
ing that  doctrine  into  law.  If  it  is 
true  that  there  can  be  such  a  con- 
dition of  mental  irresponsibility  on 
the  part  of  any  person  that  he  or 
she  may  be  fully  conscious  of  the 
nature  and  character  of  the  act  in- 
tended to  be  committed,  and  know 
that  it  is  a  wrong  act,  and  deliber- 
ately, from  a  premeditated  design 
to  kill,  commit  the  act,  and  yet  be 
said  to  be' irresponsible  because  im- 
pelled by  a  so-called  "irresistible  im- 
pulse" to  commit  the  act,  that  condi- 
tion has  never  commended  itself  to 
the  common  sense  of  the  legislature, 
and  as  suth  doctrine  was  not  the 
rule  at  common  law,  it  is  not  the  rule 
in  this  state.  We  deem  it  unneces* 
sary  to  discuss  the  merits  of  the 
doctrine,  if  it  possesses  any.  We 
prefer  to  leave  the  matter  to  legis- 
lative action,  both  as  to  the  de- 
gree of  mental  irresponsibility  that 
should  operate  as  an  excuse  for  com- 
mitting an  unlawful  act,  and  the 
method  of  proof  of  the  existence  of 
such  mental  condition.  Human  life 
is  not  held  at  the  mercy  of  the  un- 
reasonable fears  or  cowardice  of 
persons;  neither  should  it  be  held 
at  the  caprice  of  those  individuals 
who  move  among  their  fellows  un- 
restrained, attend  public  places  and 
social  functions,  but  who  claim  im- 
munity from  punishment  for  viola- 
tion of  law  upon  the  ground  that 
they  are  so  constituted  that  when 
they  want  to  do  a  thing  they  just 
can't  help  doing  it.  It  is  possible 
that  science  may  discover  such  a 
mental  condition  and  the  means  of 
proving  it.  When  it  does,  and  the 
legislature  enacts  that  such  mental 
condition  should  excuse  one  from 
committing  crime,  such  as  murder, 
rape,  arson,  burglary,  larceny,  etc., 
then  the  courts  will  avail  themselves 
of  "every  advance  in  science"  to  dis.- 
cover  the  truth  in  the  case  pre- 
sented. 

Assignments  of  error  numbered 
20,  24,  25,  and  38  attack  the  ruling 
of  the  court  in  refusing  instructions 
numbered  14,  18,  19,  and  32.    The 


above  assignments  are  also  dupli- 
cated by  those  numbered  75,  79,  80, 
and  92.  Some  of  these  charges  ex- 
press the  idea  that  the  jury  are  the 
judges  of  the  weight  of  evidence  and 
credibility  of  the  witnesses.  In  so 
far  the  charges  were  correct,  and 
were  fully  covered  by  the  general 
charge.  Some  of  them,  notably  the 
fourteenth  and  eighteenth,  directed 
special  attention  to  the  state's  wit- 
nesses in  connection 
with  the  duty  of  S:;'**;;*«Vi;iVi 
the  jury  to  reject  '-uie;:!*' 
such  evidence  as 
they  deemed  unworthy  of  belief.  In 
this  particular  the  requested  in- 
structions were  wrong.  It  is  im- 
proper to  segregate  any  witness 
from  the  entire  body  of  witnesses, 
or  any  fact  from  all  the  material 
facts  sought  to  be  established,  and, 
by  calling  special  attention  to  him 
or  it,  give  him  undue  prominence, 
or  the  fact  undue  importance,  either 
for  the  purpose  of  strengthening  the 
testimony  of  the  witness  or  dispar- 
aging it.  Nor  should  this  be  done 
with  reference  to  any  class  of  wit- 
nesses. A  witness  is  no  more  a  liar 
because  he  is  called  by  the  state 
than  when  he  is  called  by  the  de- 
fense, and  there  is  no  greater  reason 
for  cautioning  the  jury  to  disregard 
the  evidence  of  state  witnesses  when 
they  speak  falsely  than  to  disregard 
that  of  the  defendant's  witnesses 
lor  the  same  reason.  Charge  num- 
bered 19,  in  phraseology  slightly 
different  from  that  used  by  the 
court,  dealt  with  the  question  of  a 
reasonable  doubt  and  the  jury's  duty 
in  the  matter  of  weighing  the  evi- 
dence. In  the  discharge  of  this 
duty  they  were  instructed  to  use 
common  sense.  Although  the  court 
did  not  tell  the  jury  in  those  words 
that,  in  the  performance  of  their 
function,  they  should  use  that  very 
desirable  degree  of  sense,  we  think 
that  the  failure  to  do  so  on  request 
was  not  reversible  error.  In  the 
thirty-second  charge  requested,  the 
jury  were  directed  to  give  to  the 
"defense  in  this  case  and  the  evi- 
dence which  tends  to  support  them, 
if  any  of  it  tends  to  support  them. 
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a  charitable,  as  distinguished  from 
an  unfriendly,  view  and  considera- 
tion, and  not  captiously  to  reject 
either."  If  it  was  intended  by  this 
charge  to  direct  the  jury's  attention 
to  the  witnesses  for  the  defense,  and 
ask  for  them  charitable  considera- 
tion of  their  testimony,  the  charge 
was  both  unjust  to  the  defendant 
and  unfair  to  the  witnesses,  in  so 
far  as  such  direction  might  imply 
that,  w^ithout  the  exercise  of  that 
virtue  by  the  jury,  the  disingenuous 
character  of  their  testimony  might 
be  apparent.  We  find  no  error  in 
these  assignments,  and  the  same 
are  not  sustained. 

Assignments  numbered  21,  26,  27, 
32,  43,  48,  51,  52,  53,  and  60  are 
next  considered.  These  raise  the 
question  of  the  correctness  of  the 
court's  refusal  to  give  requested  in- 
structions numbered  15,  20,  21,  26, 
37,  42,  45,  46,  47,  and*  No.  (c).  The 
same  questions  are  also  presented 
by  assignments  numbered  76, 81, 82, 
87,  97,  102,  105,  106,  106b.  These 
requested  instructions  dealt  with 
the  subject  of  reasonable  doubt, 
which  was  fully  covered  by  the  court 
in  its  general  charge,  and  they 
sought  to  apply  an  abridged  inter- 
pretation of  the  rule  in  cases  of  cir- 
cumstantial evidence,  which  was  not 
applicable  to  the  facts  in  this  case. 
Some  of  them  seemed  to  place  the 
burden  upon  defendant  of  establish- 
ing his  innocence  by  putting  the  af- 
firmative side  of  the  rule  of  reason- 
able doubt,  as,  for  instan'ce:  "No. 
47.  If  every  aspect  of  the  evidence 
when  duly  weighed  and  considered 
supports  a  reasonable  supposition 
that  defendant  is  innocent,  he  must 
be  acquitted;"  which,  we  think, 
wrould  have  constituted  error  to  have 
g'iven.  The  court  charged  the  jury 
fully  on  the  subject  of  a  reasonable 
doubt.  The  defendant  got  the  full 
benefit  of  his  right  to  have  the  jury 
informed  upon  this  subject.  He  also 
had  full  benefit  of  the  law  of  pre- 
sumption of  innocence.  The  charges 
requested  could  have  produced  no 
other  effect  than  to  confuse,  per- 
plex, and  dsscure  the  true  principle 
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or  law,  so  clearly  expressed  by  the 
court  in  its  general  charge,  couched 
in  language  often  approved  by  this 
court.  See  Brown  v.  State,  46  Fla. 
159,  35  So.  82;  Baker  v.  State,  51 
Fla.  1, 40  So.  673 ;  Lovett  v.  SUte,  30 
Fla.  142,  17  L.R.A.  705,  11  So.  550 ; 
McCoggle  V.  State,  41  Fla.  525,  26 
So.  734;  Cook  v.  Stete;  46  Fla.  20, 
35  So.  665 ;  Bass  v.  SUte,  58  Fla.  1, 
50  So.  531. 

The  refusal  to  give  the  sixteenth 
instruction  requested  is  made  the 
basis  of  the  twenty-second  and  sev- 
enty-seventh assignments  of  error. 
The  instruction  directed  the  jury 
that  when  a  state  witness  exhibited 
bias  or  ill  will  toward  the  defendant, 
or  gave  evidence  which  the  jury  did 
not  believe,  it  was  nevertheless  their 
duty  to  ''weigh  the  evidence  of  such 
witness  in  the  light  of  such  bias  or 
ill  will,  and  accord  it  such  weight  or 
credibility  as  they  think  it  entitled 
to,"  etc.  In  many  typewritten  pages 
of  high-sounding  phrases  and 
'learned  talk"  counsel  undertake  to 
demonstrate  the  correctness  of  the 
above  charge  from  a  standpoint  of 
logic  and  the  "canons  and  recognized 
forms  of  thought  and  reasoning." 
We  think  the  charge  is  bad,  because 
if  the  jury  does  not 
believe  the  testi-  ZjiVct?'  ^'^■'•^" 
mony  of  a  witness 
because  of  his  ill  will  or  bias,  or  for 
other  reason,  then  the  jury  is  not 
required  for  any  reason  to  give  such 
testimony  any  credibility  or  weigh 
it  at  all.  The  court  fully  and  cor- 
rectly charged  the  jury  as  to  its 
duty  and  privileges  in  the  matter  of 
weighing  evidence  and  estimating 
the  credibility  of  witnesses.  There 
was  no  error  in  refusing  this  charge. 

The  twenty-eighth  and  eighty- 
eighth  assignments  of  error  are 
based  upon  the  court's  refusal  to 
give  instruction  numbered  22,  as  re- 
quested by  the  defendant.  This  in- 
struction directed  the  jury  to  ac- 
quit the  defendant  of  murder,  if 
they  were  reasonably  satisfied  that 
he  did  not  have  "understanding  or 
intelligence  to  commit  murder,"  by 
reason  of  being  intoxicated.    There 
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are  many  reasons  why  this  instruc- 
tion was  bad.  In 
nrtox^cauon.  the  first  place,  mur- 
der is  divided  into 
three  degrees,  and  the  charge  takes 
no  account  of  voluntary  intoxica- 
tion. In  the  second  place,  if  the 
principle  announced  was  correct,  it 
would  not  be  required  of  defendant 
to  satisfy  the  jury  that  he  was  in 
such  mental  condition;  it  would  be 
sufficient  for  acquittal  if  the  evi- 
dence raised  in  the  jury's  minds,  a 
reasonable  doubt  as  to  the  defend- 
ant's ability  to  entertain  the  neces- 
sary intent  or  design.  There  was 
no  error  in  refusing  this  instruction. 
The  thirty-fourth,  thirty-fifth, 
and  eighty-ninth  assignments  of  er- 
ror are  based  upon  charges  num- 
bered 28  and  29,  requested  by  the 
defendant  and  refused.  In  the  case 
of  charge  numbered  28,  counsel  ad- 
mits that  it  is  "universally  con- 
demned by  the  decisions  of  the 
Florida  courts,"  but  that  the  state 
of  Alabama  holds  differently.  As  to 
the  twenty-ninth  requested  instruc- 
tion, counsel  admit  that  it  was  sub- 
stantially covered  by  the  general 
charge.  So  there  was  no  error  in 
refusing  these  two  instructions.  The 
twenty-eighth  charge  sought  to  ap- 
ply the  doctrine  of 
intoxication—  intoxication  as  an 
Sj*^i  •**  excuse  for  commit- 

•"  "^""  ting  murder  in  the 

first  degree  to  murder  in  all  its  de- 
grees, and  the  twenty-ninth  charge 
was  upon  the  subject  of  a  reason- 
able doubt. 

Requested  instruction  numbered 
33  is  made  the  basis  of  the  thirty- 
ninth  and  ninety-third  assignments 
of  error.  This  charge  informed  the 
jury  that  they  could  not  find  the  de- 
fendant guilty  of  murder  or  man- 
slaughter unless  they  believed  from 
the  evidence  beyond  a  reasonable 
doubt  that  he  was  guilty.  The  gen- 
eral charge  covered  the  proposition. 
Assignments  of  error  numbered 
36  and  90  attack  the  court's  refusal 
to  give  charge  numbered  30.  In  the 
brief,  however,  counsel  discuss  re- 
quested instruction  numbered  34, 
the  refusal  to  give  which  is  made 


the  basis  of  assignments  numbered 
40  and  100.  There  was  no  error  in 
the  refusal  to  give  either  charge. 
No.  34  required  acquittal  if  there 
was  a  probability  of  innocence,  and 
No.  30  directed  the  jury  to  consider 
the  good  character  of  defendant  for 
peace  and  quiet  with  a31  the  other 
evidence,  and,  if  there  was  a  rea- 
sonable doubt  of  his  guilt,  to  acquit 
him.  The  defendant's  reputation 
for  peace  and  quiet  was  not  attacked 
nor  put  in  issue.  He  was  not  even 
a  witness  in  his  own  behalf,  but  the 
court's  charge  was  full  upon  the  law 
of  presumption  of  innocence,  rea- 
sonable doubt,  and  self-defense,  al- 
though the  latter  charge  was  not  ap- 
plicable to  the  evidence. 

The  forty-first  assignment  of  er- 
ror and  the  ninety-fifth  attack  the 
court's  ruling  in  refusing  the  thirty- 
fifth  requested  instruction.  This 
was  an  instruction  upon  the  subject 
of  manslaughter  which  was  fully 
covered  in  the  general  charge. 

The  fifty-seventh  and  one  hun- 
dred and  tenth  assignments  of  error 
attack  the  refusal  to  give  requested 
instruction  numbered  64.  This 
charge  directed  the  jury  to  acquit 
the  defendant  if  they  believed  that 
his  mind,  at  the  time  of  the  killing 
of  Mitchell,  was  in  a  state  of  settled 
frenzy  or  insanity,  either  permanent 
or  intermittent,  as  distinguished 
from  voluntary  intoxication,  and  to 
such  an  extent  as  to  dethrone  rea- 
son and  subdue  his  will  and  disable 
him  from  exercising  the  mental 
functions  •  necessary  to  constitute 
murder  in  either  degree  of  man- 
slaughter. The  court  refused  the 
charge  upon  the  ground  that  it  was 
covered  in  the  general  charge.  Un- 
der assignment  of  error  numbered 
16,  as  discussed  in  this  opinion,  the 
charge  there  quoted,  v/hich  was 
given  by  the  court,  we  think  fully 
states  the  law  upon  the  subject.  But 
other  instructions,  given  at  defend- 
ant's request,  covered  the  same 
proposition  of  law,  and  these 
charges  given  by  the  court  were 
even  more  favorable  to  the  defend- 
ant than  the  one  requested. 

Under  the  fifty-eighth  and   one 
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hundred  and  eleventh  assignments 
of  error  counsel  for  defendant  insist 
that  the  court  should  have  instruct- 
ed the  jury  to  acquit  him.  It  is 
argued  that  there  was  no  proof  of 
venue.  This  position  is  without 
merit.  There  was  evidence  that  the 
crime  was  committed  at  the  home 
of  Charlie  Carter,  and  that  he  lived 
in  Walton  county.  A  picture  of  the 
house  was  made  and  identified  by 
witnesses  as  the  home  of  Carter  and 
the  place  where  the  crime  was  com- 
mitted. 

The  112th,  113th,  114th,  115th, 
116th,  and  117th  assignments  of 
error  raise  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the 
verdict.  Although  the  bill  of  ex- 
ceptions in  this  case  does  not  con- 
form to  the  rule,  which  requires  a 
certificate  that  it  contains  all  this 
evidence,  and  in  fact  purports  to  set 
forth  only  in  substance  the  tes- 
timony of  the  witnesses,  and  by  rea- 
son of  such  defect  in  the  bUl  of 
exceptions  the  assignments  of  error 
based  upon  the  contention  that  the 
evidence  was  insufficient  to  support 
the  verdict  would  have  to  fail,  we 
have,  nevertheless,  in  view  of  the 
consideration  heretofore  mentioned, 

examined  the  evi- 
fjffltf^?n^.  denee  as  shown  by 

the  bill  of  excep- 
tions, and  we  are  of  the  opinion  that 
is  amply  sustains  the  verdict. 

The  assignments  of  error  num- 
bered 118,  119,  120,  121,  122,  123, 
124,  125,  126,  127,  128,  129,  130, 
and  131  challenge  the  correctness  of 
the  court's  charge  to  the  jury  in 
many  particulars.  It  would  be  of 
no  benefit  to  set  out  in  this  opinion 
the  court's  charge  in  full,  nor  to 
answer  the  criticisms  of  counsel. 
Arguments  have  been  made  in  sup- 
port of  what  to  us  appear  impossible 
positions.  For  instance,  complaint  is 
made  that  the  court  erred  in  direct- 
ing the  jury  that,  if  they  believed 
from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  was 
sroilty  of  murder  in  the  first  degree, 
they  should  find  him  guilty.  Other 
equally  clear  and  perfectly  correct 
and  sound  propositions  of  law  are 
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attacked  and  made  the  subject  of 
assignments  of  error,  and  many 
pages  of  the  brief  devoted  to  their 
support.  We  have  carefully  exam- 
ined the  instructions  given  by  the 
court  upon  its  own  motion,  and,  at 
the  request  of  defendant's  counsel, 
we  have  also  examined  the  instruc- 
tion requested  and  refused,  and  we 
have  found  no  reversible  error  in 
any  particular  in  the  trial  of  this 
case.  The  record  shows  that  the 
defendant  was  represented  by  able 
and  resourceful  counsel;  that  the 
jury  was  composed  of  fair  and  im- 
partial men ;  that  the  judge  was  lib- 
eral in  his  rulings  both  in  the  admis- 
sion and  rejection  of  evidence  and 
the  instructions  to  the  jury.  The 
trial  was  without  prejudicial  error 
to  the  defendant  in  any  of  its 
phases,  and  the  court's  rulings  were 
in  no  instance  subject  to  the  crit- 
icism that  the  strict  rule  of  the  law 
was  invoked  against  the  defendant. 
We  have  discovered  no  error  in  the 
record,  so  the  judgment  is  affirmed. 

Browne,  Ch.  J.,  and  Taylor,  Whit- 
field, and  West,  JJ.,  concur. 

Browne,  Ch.  J.,  concurring: 

I  concur  in  the  decision  and  opin- 
ion in  this  case,  but  wish  to  call 
attention  to  a  remark  by  the  court 
which,  under  a  different  condition 
of  facts,  would,  in  my  opinion,  be 
harmful  error. 

In  the  examination  of  one  of  the 
witnesses  who  gave  his  opinion  as 
to  the  mental  condition  of  the  pris- 
oner, this  question  was  asked:  "In 
your  judgment,  are  you  prepared  to 
say  that  your  brother  was  of  un- 
sound mind?" 

In  ruling  upon  an  objection  to  this 
question,  the  court  said:  "Well,  the 
value  of  it  is  for  the  jury,  to  judge 
from  the  nature  and  the  conduct; 
you  can  let  it  go  to  the  jury  for 
what  it  is  worth." 

The  use  of  expressions  of  this 
character  by  a  trial  judge  in  admit- 
ting testimony — "it  can  go  to  the 
jury  for  what  it  is  worth" — is  not 
to  be  commended.  If  the  testimony 
is  proper  to  be  considered  by  the 
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jury,  it  should  not  go  to  them  dis- 
credited by  a  slighting  remark  from 
the  trial  judge  as  to  what  it  is 
worth.  All  testimony  goes  to  the 
jury  "for  what  it  is  worth,"  and  trial 
judges  should  not  select  portions 
and  submit  them  to  the  jury  with 
this  or  similar  discrediting  remarks. 
Mr.  Justice  Ellis  has  fully  dis« 


cussed  the  testimony  of  the  ^wit- 
nesses relating  to  the  sanity  of  the 
defendant,  and  this  court  holds  that 
the  testimony  was  not  properly  ad- 
mitted; but,  as  it  was  permitted  to 
go  to  the  jury  at  the  defendant's 
request,  and  was  favorable  to  hiin» 
no  harm  was  done  the  prisoner  in 
this  instance  by  the  judge's  remark. 


ANNOTATION. 

Drunkenness  as  affecting  existence  of  elements  essential  to  murder  in  second 

degree. 


I.  Introduction,  1052. 
II.  View  that  drunkenness  is  immaterial, 

1053. 
III.  Cases  holding  that  drunkenness  may 
negative  existence  of  essential  ele- 
ments, 1057. 

J.  Intf  Oil  nation. 

The  present  annotation  includes 
cases  of  voluntary  intoxication  only. 
It  does  not  include  cases  dealing  mere- 
ly with  such  questions  as  the  effect 
of  drunkenness  on  provocation  or  self- 
defense,  but  treats  rather  of  such  ef- 
fect independent  of  specific  defenses. 
In  other  words,  as  is  indicated  in  the 
title,  the  annotation  purports  to  deal 
only  with  the  effect  of  drunkenness  on 
what  are  or  may  be  the  essential  ele- 
ments of  second  degree  murder,  such 
as  malice  and  intent. 

The  question  as  to  what  degree  of 
drunkenness  is  sufficient  to  constitute 
a  defense  on  a  prosecution  for  homicide 
is  not  considered  in  the  annotation, 
it  being  assumed  that  the  intoxication 
is  such  as  might  at  least  reduce  mur- 
der from  the  first  to  the  second  degree. 

Cases  decided  under  the  common 
law,  which  did  not  divide  murder  into 
degrees,  or  under  statutes  not  creating 
degrees  of  murder,  are  obviously,  from 
the  title  of  the  present  annotation,  not 
within  its  scope.  Broad  statements 
are  sometimes  made  as  to  the  effect  of 
drunkenness  to  reduce  homicide  from 
murder  to  manslaughter;  but  these 
cases,  of  course,  where  there  are  no 
statutory  degrrees  of  murder,  are  not 
in  point  in  the  present  annotation. 
Attention  may,  however,  profitably  be 
called  in  this  connection  to  the  fact 
that  a  general  rule  on  the  question, 


where  there  are  no  statutory  degrees 
of  murder,  can  scarcely  be  laid  down, 
because,  if  murder  generally  is  defined 
by  statute,  the  conclusion  depends  on 
the  particular  statute,  and  different 
results  have  been  reached  in  different 
jurisdictions.  Thus,  there  are  deci- 
sions in  some  states,  independent  of 
statutory  degrees  of  murder,  to  the 
effect  that  murder  cannot  be  reduced 
to  manslaughter  by  showing  that  the 
perpetrator  was  drunk.  See  Rafferty 
v.  People  (1872)  66  111.  118;  Peopfe 
V.  Rogers  (1868)  18  N.  Y.  9,  72  Am. 
Dec.  484;  Harris  v.  State  (.1914)  74 
Tex.  Crim,  Rep.  652,  169  S.  W.  657; 
and  Truett  v.  State  (1914)  74  Tex. 
Cri!n.  Rep.  284,  168  S.  W.  523  (decided 
after  amendment  of  law  consolidating 
first  and  second  degree  murder). 

Under  the  Oklahoma  statute,  how- 
ever, defining  Homicide  as  murder 
"when  perpetrated  without  authority 
of  law  and  with  a  premeditated  design 
to  effect  the  death  of  the  person 
killed,  or  of  any  other  human  being," 
it  is  held  that  one  who  commits  a 
homicide  while  so  drunk  as  to  be  in- 
capable of  forming  a  premeditated  de- 
sign to  kill,  if  he  had  formed  no  pur- 
pose to  commit  the  crime  prior  to  the 
time  he  became  intoxicated,  is  not 
guilty  of  murder,  but  is  guilty  of  man- 
slaughter in  the  first  degree.  Morris 
V.  Territory  (1909)  1  Okla.  Crim.  Rep. 
617,  99  Pac.  760,  101  Pac.  Ill;  Updike 
V.  State  (1913)  9  Okla.  Crim.  Rep.  124, 
130  Pac.  1107;  Cheadle  v.  SUte  (1916) 
11  Okla.  Crim.  Rep.  566,  L.R.A.1915E, 
1031,  149  Pac.  919;  Perryman^v.  State 
(1916)  12  Okla.  Crim.  Rep.  500,  159 
Pac.  937;  Beshirs  v.  State   (1918)   14 
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Okla.  Crim.  Rep.  578,  174  Pac.  577; 
Tubby  V.  State  (1919)  15  Okla.  Crim. 
Rep.  496,  178  Pac.  491;  Chambers  v. 
State  (1919)  —  Okla.  Crim.  Rep.  — , 
182  Pac.  714;  Collier  v.  State  (1920) 
—  Okla.  Crim.  Rep.  — ,  186  Pac. 
963.  It  is  so  held  notwithstanding  a 
statute  in  that  state  providing  that  no 
act  committed  by  a  person  while  in  a 
atate  of  voluntary  intoxication  shall 
be  deemed  the  less  criminal  by  reason 
of  his  having  been  in  such  condition. 
And  in  Kentucky  it  has  been  held 
that  evidence  of  drunkenness  of  the 
accused,  in  connection  with  other  cir- 
cumstances, is  admissible  as  tending 
to  show  lack  of  malice,  and  so  to  re- 
duce a  homicide  to  manslaughter. 
Shannahan  v.  Com.  (1871)  8  Bush 
(Ky.)  463,  8  Am.  Rep.  466,  overruling 
Blimm  v.  Com.  (1870)  7  Bush  (Ky.) 
820,  and  Smith  v.  Com.  (1864)  1  Duv. 
(Ky.)  224;  Nichols  v.  Com.  (1875)  11 
Bush  (Ky.)  575;  Buckhannon  v.  Com. 

(1887)  86  Ky.  110,  5  S.  W.  358  (the 
court  saying  that,  as  a  deliberate  in- 
tent to  take  life  is  an  essential  ele- 
ment of  murder,  drunkenness  may  be 
proved  as  bearing  upon  its  existence 
or  nonexistence) ;  Wilkerson  v.  Com. 

(1888)  88  Ky.  29,  9  S.  W.  836  (the 
court  saying  that  evidence  of  intoxi- 
cation is  admissible  as  bearing  on  the 
existence  or  nonexistence  of  that  de- 
liberate intent  essential  to  the  crime 
of  murder) ;  Madison  v.  Com.  (1891) 
13  Ky.  L.  Rep.  313,  17  S.  W.  164;  Rog- 
ers  V.  CottL  (1894)  96  Ky.  24,  27  S.  W. 
813;  Bishop  v.  Com.  (1901)  109  Ky. 
558,  60  S.  W.  190. 

The  cases  cited  above  in  jurisdic- 
tions where  murder  is  not  divided  into 
degrees,  or  was  not  at  the  time  of  the 
decision,  or,  at  least,  where  no  refer- 
ence is  made  to  any  statutory  degrees 
of  murder,  are  referred  to  merely  for 
illustrative  purposes,  to  show  that  dif- 
ferent decisions  have  been  reached  in 
different  states,  and  that  the  question 
depends  largely  on  the  statutory  defi- 
nition of  murder. 

While  the  holding  or  assumption  in 
the  case  as  to  the  elements  or  ingredi- 
ents of  murder  in  the  secondv  degree 
must  be  taken  in  consideration  in  de- 
termining the  effect  of  the  decision  on 
the  question  under  consideration,  the 


note,  of  course,  is  not  concerned  with 
the  correctness  or  incorrectness  of  the 
holding  or  assumption  in  that  regard. 

//.  VU'w  that  drunhenneHti  in  imvnaterial. 

The  rule  is  well  settled  that  drunk- 
enness does  not  excuse  a  homicide. 
It  is  also  well  settled  that  drunken- 
ness may  be  such  as  to  reduce  a  homi- 
cide from  first  to  second  degree  mur- 
der, because  it  may  negative  the  ex- 
istence of  some  of  those  elements  es- 
sential to  first  degree  murder.  The 
question  then  arises  whether  drunken- 
ness may  be  a  defense  to  murder  in 
the  second  degree  and  reduce  the 
homicide  to  manslaughter,  or  some 
other  criminal  offense  below  murder. 
And  this  would  seem  to  depend  on  the 
essentials  under  the  statute  defining 
second  degree  murder.  It  is  said  in 
21  Cyc.  712,  that  at  common  law  and 
under  many  statutes  a  homicide  may 
be  malicious,  and  hence  be  murder,  al- 
though there  was  no  actual  design  to 
take  life.  Malice,  of  course,  may  be 
.implied  under  the  common  law.  And 
many  of  the  statutes  defining  second 
degree  murder  do  not  require  a  spe- 
cific intent  to  kill.  Eliminating  such 
elements  as  provocation  and  self-de- 
fense, the  rule  appears  to  be  that 
where  implied  malice  is  suflficient  to 
constitute  murder  in  the  second  de- 
gree, and  a  specific  intent  to  kill  is 
not  required,  the  voluntary  drunken- 
ness of  the  accused  at  the  time  of 
committing  the  homicide  is  immaterial 
so  far  as  that  degree  is  concerned, 
and  will  not  reduce  the  crime  to  man- 
slaughter, or  other  crime  of  a  lower 
degree  than  murder. 

Arkansas.— By rd  v.  State  (1905)  76 
Ark.  286,  88  S.  W.  974;  Henslee  v. 
State  (1910)  97  Ark.  103,  133  S.  W, 
172;  see  also  Chowning  v.  State 
(1909)  91  Ark.  503,  121  S.  W.  735,  18 
Ann.  Cas.  529  (distinguishing  effect 
of  drunkenness  where  crime  is  as- 
sault to  kill  and  where  it  is  second 
degree  murder,  on  ground  that  in  for- 
mer intent  is  necessary). 

California.  —  People  v.  Nichol 
(1867)  34  Cal.  211;  People  v.  Langton 
(1885)  67  Cal.  427,  7  Pac.  843,  7  Am. 
Crim.  Rep.  439;  see  also  People  v. 
Conte  (1912)  17  Cal.  App.  788,  122 
Pac.  457   (where  the  court  said  that 
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intoxication  could  at  most  have  re- 
duced 'the  offense  to  second  degree 
murder) ;  and  People  v.  Belencia 
(1863)  21  Cal.  544,  which  quotes  the 
rule. 

Connecticut.  —  State  v.  Johnson 
(1874)  41  Conn.  584. 

Florida.— Garner  v.  State  (1891)  28 
Fla.  113,  29  Am.  St.  Rep.  232,  9  So. 
835;  Thomas  v.  State  (1904)  47  Fla. 
99,  36  So.  161 ;  HALL  v.  State  (report- 
ed herewith)  ante,  1034. 

Iowa.— State  v.  Wilson  (1913)  166 
Iowa,  309,  144  N.  W.  47,  147  N.  W. 
739,  citing  State  v.  Borland  (1897) 
103  Iowa,  169,  72  N.  W.  492,  as  ex- 
pressly recognizing  the  rule  that,  as 
bearing  on  second  degree  murder  and 
manslaughter,  intoxication  is  not  ma- 
terial. 

New  Jersey,  —  Wilson  v.  State 
(1897)  60  N.  J.  L.  171,  37  Atl.  954,  38 
Atl.  428. 

New  Mexico.  —  State  v.  Cooley 
(1914)  19  N.  M.  91,  52  L.R.A.(N.S.) 
230,  140  Pac.  1111. 

Oregon.— State  v.  Weaver  (1899)  35 
Or.  415,  58  Pac.  109;  State  v.  Trapp 
ri910)  56  Or.  588,  109  Pac.  1094; 
State  V.  Morris  (1917)  83  Or.  429, 
163  Pac.  567. 

Pennsylvania.  —  Com.  v.  MTall 
(1794)  Addison,  255;  Com.  v.  Perrier 
(1858)  3  Phila.  229;  Com.  v.  Crozier 
(1867)  1  Brewst.  349;  Com.  v.  Piatt 
(1876.)  11  Phila.  415;  Com.  v.  Baker 
(1876)  11  Phila.  631;  see  also,  as  im- 
plying rule,  Jones  v.  Com.  (1874)  75 
Pa.  403,  1  Am,  Crim.  Rep.  262;  Com. 
V.  Cleary  (1890)  135  Pa.  64,  8  L.R.A. 
301,  19  Atl.  1017,  later  appeal  in 
(1892)  148  Pa.  26,  23  Atl.  1110,  and 
Com.  V.  Detweiler  (1910)  229  Pa.  304, 
78  Atl.  271. 

Tennessee.— Pirtle  v.  State  (1849)  9 
Humph.  663;  Haile  v.  State  (1850)  11 
Humph.  154;  Norfleet  v.  State  (1857) 
4  Sneed,  340;  Atkins  v.  State  (1907) 
119  Tenn.  458,  13  L.R.A.(N.S.)  1031, 
105  S.  W.  353;  see  also,  as  implying 
rule,  Cartwright  v.  State  (1881)  8  Lea, 
376. 

Texas.— Colbath  v.  State  (1878)  4 
Tex.  App.  76;  Brown  v.  St  te  (1878)  4 
Tex.  App.  275;  McCarty  v.  State 
(1878)  4  Tex.  App.  461;  Gaitan  v. 
State  (1882)  11  Tex.  App.  544;  Hous- 


ton V.  State  (1883)  26  Tex.  App.  657. 
14  S.  W.  352;  Clore  v.  State  (1888)  26 
Tex.  App.  624.  10  S.  W.  242;  Evers  v. 
State  (1892)  31  Tex.  Crim.  Rep.  318, 
18  L.R.A.  421,  37  Am.  St.  Rep.  811, 
20  S.  W.  744;  Hernandez  v.  State 
(1893)  32  Tex.  Crim.  Rep.  271,  22  S.  W. 
972;  Tippett  v.  Stete  (1897)  37  Tex. 
Crim.  Rep.  186,  39  S.  W.  120;  Lyles  v. 
State  (1912)  64  Tex.  Crim.  Rep.  621, 
142  S.  W.  592. 

Virginia.-^Boswell  v.  Com.  (1871) 
20  Gratt  860  (approving  rule) ;  Willis 
v.  Com.   (1879)  32  Gratt.  929. 

West  Virginia. — State  v.  Robinson 
(1882)  20  W.  Va.  713,  43  Am.  Rep.  799. 

Wyoming.  —  Gustavenson  v.  State 
(1902)  10  Wyo.  300,  68  Pac.  1006. 

Proof  of  intoxication  alone  is  no  de- 
fense to  the  charge  of  murder  in  the 
second  degree.  State  v.  Trapp  (Or.) 
supra.  And  it  was  held  in  this  case 
that,  where  the  conviction  was  of  mur- 
der -in  the  second  degree,  rulings  of 
the  trial  court  and  instructions  re- 
garding the  degree  of  intoxication  of 
the  accused,  or  its  effect  on  his  mind^ 
were  not  prejudicial,  there  being  no 
evidence  tending  to  show  insanity  or 
any  other  condition  than  voluntary, 
immediate  drunkenness. 

Drunkenness  cannot  be  taken  into 
consideration  in  determining  whether 
a  party  is  guilty  of  murder  in  the 
second  degree.  Haile  v.  State  (1850) 
11  Humph.  (Tenn.)  154. 

Intoxication  is  a  mere  circumstance 
to  be  considered  in  determining 
whether  premeditation  is  present  or 
absent;  what  constitutes  murder  in 
the  second  degree  by  a  sober  man  is 
equally  murder  in  the  second  degree 
if  committed  by  a  drunken  man.  Gus- 
tavenson V.  State  (Wyo.)  supra.  And. 
the  court  said  this  is  so  even  when 
the  intoxication  is  so  extreme  as  t^ 
make  a  person  unconscious  of  what  he 
is  doing,  or  to  create  a  temporary  in- 
sanity. 

And  in  Wilson  v.  State  (N.  J.)  su- 
pra, the  court  said  that  what  consti- 
tutes murder  in  the  second  degree  by 
a  sober  man  is  equally  murder  in  the 
second  degree  if  committed  by  a 
drunken  man. 

Also  in  Byrd  v.  State  (1905)  76  AiL 
286,  88  S.  W.  974,  supra,  the  court 
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said:  "No  specific  intent  to  kill  is 
necessary  to  constitute  the  crime  of 
murder  in  the  second  degree  under 
our  statute,  and  the  law  is  that  'the 
intention  to  drink  may  fully  supply 
the.  plea  of  malice  aforethought;'  so 
that,  if  one  voluntarily  becomes  too 
drunk  to  know  what  he  is  about,  and 
then,  without  provocation,  assaults 
and  beats  another  to  death,  he  com- 
mits murder,  the  same  as  if  he  was 
sober." 

The  rule  was  laid  down  in  Thomas 
V.  State  (1904)  47  Fla.  99,  36  So.  161, 
that  voluntary  intoxication,  not  re- 
aulting  in  a  fixed  or  settled  frenzy  or 
insanity,  either  permanent  or  inter- 
mittent^  does  not  excuse  or  mitigate 
any  degree  of  unlawful  homicide  be- 
low murder  in  the  first  degree. 

And  that  the  view  that  intoxication 
may  negative  the  commission  of  mur- 
der in  the  first  degree  does  not  apply 
to  murder  in  the  other  degrees,  see  the 
reported  case  (Hall  v.  State,  ante, 
1034). 

It  was  said  in  Tippett  v.  State 
(1897)  37  Tex.  Crim.  Rep.  186,  39  S. 
W.  120,  that  all  the  authorities  concur 
in  holding  that  drunkenness  produced 
by  the  recent  use  of  intoxicating  liq- 
uors is  no  defense  to  murder  in  the 
second  degree. 

"If  anything  is  well  settled  in  the 
law,  it  is  that  drunkenness  is  no  de- 
fense for  crime  unless  intent  or  knowl- 
edge is  an  essential  element  of  the 
offense  charged,  and  not  then  unless 
the  accused  was  so  drunk  as  to  be  in- 
capable of  entertaining  the  requisite 
intent  or  of  possessing  the  requisite 
knowledge.  ...  At  the  common 
law,  degrees  of  murder  were  not  rec- 
Oirnized,  and  a  specific  intent  to  kill 
was  not  essential.  Any  killing  with 
malice,  either  express  or  implied,  with- 
out justification  or  excuse,  was  mur- 
der, and  voluntary  intoxication,  how- 
ever excessive,  did  not  constitute  a 
defense,  nor  did  it  excuse  or  mitigate 
the  offense.  .  .  .  The  unexplained 
killing  of  a  human  being  with  a  dead- 
ly weapon  is  presumed  to  have  been 
with  malice  and  is  murder  in  the  sec- 
ond degree  under  the  statutes  of  this 
state,  and  the  burden  of  proof  is  on 
the  state  to  raise  the  offense  to  murder 


in  the  first  degree.  ...  To  accom- 
plish this,  deliberation  and  premedita- 
tion with  a  specific  intention  to  kill 
must  be  established.  This  being 
shown,  intoxication  furnishes  no  de- 
fense, but  it  may  be  proven  as  bear- 
ing on  whether  the  accused  in  fact 
acted  wjth  deliberation,  premeditation, 
or  intent  to  kill.  ...  As  neither  the 
specific  intent  to  kill  nor  premedita- 
tion and  deliberation  are  essential  to 
constitute  murder  in  the  second  de- 
gree or  manslaughter,  the  court  did 
not  err  in  omitting  reference  to  these' 
offenses  in  the  instructions  given.'^ 
State  V.  Wilson  (1913)  166  Iowa,  309, 
144  N.  W.  47. 

"While  temporary  insanity  pro- 
duced by  the  recent  use  of  intoxicate 
ing  liquors  may  be  considered  in  pass- 
ing on  whether  one  is  guilty  of  murder 
in  the  first  or  second  degree,  yet  it 
cannot  be  considered  in  fixing  the 
grade  of  offense  in  any  other  in- 
stance." Lyles  V.  State  (1912)  64  Tex. 
Crim.  Rep.  621,  142  S.  W.  592.  And  it 
was  said  that  the  trial  court  did  not 
err  in  instructing  the  jury  that  tem- 
porary insanity  produced  by  intoxi- 
cants might  be  considered  in  deter- 
mining the  punishment,  but  could  not 
be  considered  in  determining  whether 
or  not  the  defendant  was  guilty  of 
murder  in  the  second  degree,  assault 
to  murder,  or  aggravated  assault. 

Voluntary  drunkenness  even  to  the 
extent  of  stupefaction  or  unconscious- 
ness is  not  a  defense  to  murder  in  the 
second  degree.  Com.  v.  Piatt  (1876) 
11  Phila.   (Pa.)   415. 

The  rule  has  been  said  in  some 
cases  to  be  that,  as  between  murder 
in  the  second  degree  and  manslaugh- 
ter, the  drunkenness  of  the  defendant 
can  form  no  legitimate  subject  of  in- 
quiry. People  V.  Nichol  (1867)  34 
CaL  211;  People  v.  Langton  (1885)  67 
Cal.  427,  7  Pac.  843,  7  Am.  Crim.  Rep. 
439;  Wilson  v.  State  (1897)  60  N.  J.  L. 
171,  37  Atl.  954,  38  Atl.  428;  State  v. 
Cooley  (1914)  19  N.  M.  91,  52  L.R.A. 
(N.S.)  230,  140  Pac.  illl;  Pirtle  v. 
State  (1849)  9  Humph.  (Temb)  663; 
Atkins  V.  State  (1907)  119  Tenn.  458, 
13  L.R.A.(N.S.)  1031,  105  S.  W.  353; 
Boswell  V.  Com.  (1871)  20  Gratt. 
(Va.)  860  (approving  rule)  ;  State  v. 
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Robinson  (1882)  20  W.  Va.  713,  43 
Am.  Rep.  799 ;  see  also  People  v.  Belen- 
cia  (1863)  21  Cal.  544,  which  quotes 
the  rule. 

In  State  v.  Cooley  (1914)  19  N.  M. 
91,  52  L.R.A.(N.S.)  230,  140  Pac.  1111, 
supra,  the  court,  after  laying  down  the 
rule  that  between  the  two  pffenses, 
murder  in  the  second  degree  and  vol- 
untary manslaughter,  the  drunkenness 
of  the  offender  forms  no  legitimate 
matter  of  inquiry,  said  that  if  the 
killing  was  unlawful  and  voluntary, 
and  without  deliberate  premeditation, 
the  offense  was  murder  in  the  second 
degree,  malice  being  implied,  unless 
the  provocation  were  of  such  a  char- 
acter as  would  reduce  the  crime  to 
voluntary  manslaughter,  for  which  of- 
fense a  drunken  man  was  equally  re- 
sponsible as  a  sober  one. 

Also  in  State  v.  Robinson  (1882) 
20  W.  Va.  713,  43  Am.  Rep.  799,  su- 
pra, the  court  said :  "We  think  we  are 
fully  authorized  under  the  authorities 
to  say  that  drunkenness  is  no  excuse 
for  crime;  at  common  law  the  implied 
malice  from  his  act  would  doom  him 
to  the  scaffold,  although  he  was  too 
drunk,  when  he  committed  the  deed, 
to  harbor  express  malice.  Now  the 
only  change  made  in  the  stringent 
rule  of  the  common  law  is,  that  where, 
under  a  statute,  in  order  to  constitute 
murder  in  the  first  degree,  delibera- 
tion and  premeditation  are  required, 
upon  the  question  of  whether  there 
was  on  the  part  of  the  prisoner  delib- 
eration and  premeditation,  the  jury 
may  consider  the  fact  that  he  was  in- 
toxicated at  the  time  of  the  killing. 
The  change  goes  no  further.  Upon 
the  question  of  whether  the  prisoner 
is  guilty  of  murder  in  the  second  de- 
gree or  manslaughter,  the  jury  are  not 
permitted  to  consider  the  drunkenness 
of  the  prisoner  at  all." 

And  in  the  syllabus  by  the  court  in 
Garner  v.  State  (1891)  28  Fla.  113,  29 
Am.  St.  Rep.  232,  9  So.  835,  it  is  held 
that  as  between  murder  in  any  degree 
below  the  first  and  manslaughter,  in- 
toxication plays  no  part;  that  the  only 
purpose  for  which  it  is  admissible  is 
to  show  an  absence  of  a  premeditated 
design  to  kill,  or  that  the  killing  was 
not  murder  in  the  first  degree;  and 


that  the  only  effect  of  proof  of  intoxi- 
cation rendering  the  accused  incapa- 
ble of  forming  or  entertaining  such 
design  is  to  reduce  the  killing  to  mur- 
der of  the  second  or  third  degree,  ac- 
cording to  the  circumstances. 

In.  State  v.  Johnson  (1874)  41  Conn. 
584,  the  court  said  that  murder  in  the 
second  degree  rested  on  implied  mal- 
ice; that  malice  may  be  implied  from 
the  circumstances  of  the  homicide; 
and  if  a  drunken  man  take  the  life  of 
another,  unaccompanied  with  circum- 
stances of  provocation  or  justification, 
the  jury  is  warranted  in  fuiding  the 
existence  of  malice,  although  no  ex- 
press malice  is  proved;  that  intoxica- 
tion, which  is  itself  a  crime  against 
society,  combines  with  the  act  of  kill- 
ing, and  the  evil  intent  to  take  life 
which  necessarily  accompanies  it,  and 
altogether  affords  sufficient  grounds 
for  implying  malice;  and  that  intoxi- 
cation, therefore,  so  far  from  disprov- 
ing malice,  is  itself  a  circumstance 
from  which  malice  may  be  implied. 

Since  intoxication  does  not  of  itself, 
as  matter  of  law,  reduce  the  homicide 
from  murder  in  the  first  to  the  second 
degree,  it  will  not,  of  course,  as  matter 
of  law,  reduce  it  to  manslaughter. 
State  V.  Johnson  (1873)  40  Conn.  136. 

Drunkenness  is  not  a  defense  to 
manslaughter  where  this  crime  in- 
volves no  specific  intent.  Laws  v. 
State  (1905)  144  Ala.  118,  42  So.  40. 
The  court  said  that  the  most  that 
could  be  claimed  was  that  the  fact  of 
excessive  drunkenness  was  sometimes 
admissible  to  reduce  the  grade  of  the 
crime  when  the  question  of  intent, 
malice,  or  premeditation  was  in- 
volved; that  as  manslaughter  did  not 
involve  a  specific  intent,  drunkenness 
was  no  defense,  and  all  the  charges 
predicating  the  defendant's  acquittal 
upon  his  drunken  condition  were  prop- 
erly refused. 

State  V.  Powell  (1844)  1  Ohio  Dec. 
Reprint,  88,  does  not  seem  to  be  in 
accord  with  the  authorities  cited  un- 
der III,  infra,  where  a  specific  intent 
to  kill  was  necessary,  ^e  court  in- 
structing the  jury  that,  to  constitute 
murder  in  the  second  degree,  there 
must  be  an  actual  intention  to  klH, 
and  that  the  intoxication  of  the  ac- 
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cuaed  could  iiot  be  taken  into  con- 
sideration by  the  jury  for  the  purpose 
of  determining  whether  he  intended 
to  kill  the  deceased. 

IIM.  Ca&es  holding  that  drunkenness  may 
negative  existence  of  essential  el- 
etnents. 

If  a  specific  intent  to  take  life  is 
required  to  constitute  murder  even  in 
the  second  degree,  drunkenness  of  the 
accused  may  be  such  as  to  reduce  the 
crime  from  murder  to  manslaughter. 
Thus,  there  are  a  number  of  Alabama 
cases  which  apparently  assume  that 
an  intention  to  take  life  is  essential 
to  murder  even  in  the  second  degree, 
but  not  setting  out  the  statute,  to  the 
effect  that  drunkenness  on  the  part  of 
the  accused  at  the  time  of  committing 
the  homicide  may  reduce  the  offense 
from  murder  to  manslaughter,  if  it  is 
shown  to  have  been  so  excessive  as  to 
render  him  incapable  of  forming  the 
design  to  take  life.    Williams  v.  State 

(1886)  81  Ala.  1,  60  Am.  Rep.  133,  1 
So.  179,  7  Am.  Crim.  Rep.  443;  Morri- 
son v.  State  (1887)  84  Ala.  405,  4  So. 
402;  Cleveland  v.  State  (1888)  86  Ala. 
1,  5  So.  426;  King  v.  State  (1890)  90 
Ala.  612,  8  So.  856 ;  Springfield  v.  State 
(1892)  96  Ala.  81,  38  Am.  St.  Rep.  85, 
11  So.  250;  Heninburg  v.  State  (1907) 
151  Ala.  26,  48  So.  959;  Hill  v.  State 
(1913)  9  Ala.  App.  7,  64  So.  163. 

It  was  said  in  Morrison  ▼.  State 

(1887)  84  Ala.  405,  4  So.  402,  supra, 
that  *the  theory  on  which  drunken- 
ness may  sometimes  reduce  a  homicide 
from  murder  to  manslaughter  is,  that 
it  may  so  cloud  the  mind,  so  obscure 
the  reasoning  powers,  as  to  satisfy 
the  jury  that  the  perpetrator  could 
.not  have  formed  the  design  to  take 
life.  This,  it  is  said,  repels  the  idea 
that  there  "was  a  preconceived  purpose 
to  kill.  The  drunkenness,  however,,  to 
produce  this  mitigating  effects  must  be 
such  as  to  render  the  accused  incapa- 
ble of  forming  or  entertaining  a  spe- 
cific intention;  of  premeditation,  or 
deliberation."' 

Iii  Heninburg  v.  State  (1907)  161 
Ala.  26,  43  So.  959,  supra,  the  court 
stated  that  the  law  was  too  well  set- 
tled to  admit  of  question  that  drunk- 
enness may  never  excuse  or  justify 
homicide;  yet,  when  it  exists  to  the 
degree  that  it  renders  the  person  in- 
8  A.Ii.R.— o7. 


capable  of  entertaining  malice  or  of 
forming  an  intent  to  kill,  it  may  re- 
duce the  homicide  from  murder  to 
manslaughter 

And  in  State  v.  Corrivau  (1904)  93 
Minn.  38,  100  N.  W.  638,  the  court  ap- 
proved instructions  that  if  the  defend- 
ant was  so  intoxicated  at  the  time  of 
the  killing  as  to  be  incapable  of  enter- 
taining a  premeditated  design  to  effect 
the  death  of  the  deceased,  he  could  not 
be  convicted  of  murder  in  the  first 
degree;  and  that  if  he  was  so  intoxi- 
cated that  he  was  incapable  of  enter- 
taining any  design  to  kill  the  deceased, 
he  could  not  be  convicted  of  murder 
in  the  second  degree,  and  that  such 
a  finding  would  reduce  the  offense  to 
first  degree  manslaughter.  The  court 
said  these  instructions  were  in  strict 
accord  with  the  provisions  of  the  Pe- 
nal Code  that  whenever  the  actual  ex- 
istence of  any  particular  purpose,  mo- 
tive, or  intent  ia  a  necessary  element 
to  constitute  a  particular  degree  of 
crime,  the  jury  may  take  into  consid- 
eration the  fact  that  the  accused  was 
intoxicated  at  the  time  in  determining 
the  purpose,  motive,  or  intent  with 
which  he  committed  the  act. 

In  Smith  v.  State  (1876)  4  Neb.  277, 
the  court  held  that  requested  instruc- 
tions should  have  been  given  to  the 
effect  that  if  the  jury  believed  that, 
at  the  time  of  the  killing,  the  accused 
was  intoxicated,  they  might  consider 
this  fact  to  rebut  the  idea  that  it  was. 
done  in  the  cool  and  deliberate  state 
of  mind  necessary  to  constitute  first 
degree  murder;  and  that  unless  they 
were  satisfied  beyond  a  reasonable 
doubt  that  the  accused,  at  the  time 
of  the  killing,  was  in  such  a  state  of 
mind  that  he  could  form  an  intention 
maliciously  to  kill,  and  did  form  such 
intention,  they  could  not  convict  him 
of  a  higher  crime  than  manslaughter. 

The  rule  that  where  intent  to  kill  is 
an  essential  ingredient  in  second  de- 
gree murder  the  intoxication  of  the 
accused  may  be  such  as  to  reduce  the 
homicide  to  a  lower  degree  is  implied 
in  Davis  v.  State  (1874)  25  Ohio  St. 
369,  where  the  court  approved  instruc- 
tions to  the  effect  that  drunkenness 
not  amounting  to  insanity  is  of  little 
weight  as  applicable  to  the  crime  of 
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murder  in  the  second  de^rree,  unless  it 
exists  to  an  extent  which  shows  that 
the  accused  was,  at  the  time,  incapa- 
ble of  forming  a  purpose,  or  that  he 
did  not  intend  the  act  he  did,  or  unless 
it  caused  or  was  connected  with  a  sud- 
den quarrel,  so  as  to  make  the  act 
manslaughter.  The  court  cited  as 
holding  substantially  to  this  effect  the 
case  of  Nichols  v.  State  (1858)  8  Ohio 
St.  435.  In  the  latter  case  it  was  said 
that  both  in  first  and  second  degree 
murder,  as  defined  by  the  statute  of 
that  state,  the  intent  to  kill  is  an  es- 
sential ingredient  of  the  crime;  that 
the  killing  muat  b^  ''purposely''  done. 
And  the  use  of  the  word  ''purpose- 
ly" in  the  Kansas  statute  defining  sec- 
ond degree  murder  has  been  held  to 
imply  the  existence  of  an  intention  to 
cause  death;  hence,  if  drunkenness  is 
so  extreme  as  to  prevent  the  existence 
of  an  intention  to  kill,  it  may  reduce 
a  homicide  from  murder  to  man- 
slaughter. State  V.  Rumble  (1909)  81 
Kan.  16,  25  L.R.A.(N.S.)  876,  105  Pac. 
1.  The  court  said:  "If  a  person  is 
too  drunk  to  form  an  intent  to  kill, 
he  cannot  be  guilty  of  any  offense  for 
the  commission  of  which  such  intent 
is  necessary.  ...  At  common  law 
murdermay  be  committed  without  any 


actual  design  to  take  life  .  .  •  and 
therefore  drunkenness  can  be  no  de* 
fense  to  that  charge.  .  .  .  Under 
some  statutes  which  divide  murder 
into  degrees,  an  involuntary  homicide 
may  be  murder  in  the  second  degree. 
•  .  .  But  in  State  v.  Young  (1895) 
55  Kan.  355,  40  Pac.  659,  it  was  hel<i 
following  the  Ohio  decisions,  that  the 
use  of  the  word  'purposely*  in  defin- 
ing second  degree  murder  implies  the 
existence  of  an  intention  to  cause 
death;  and  this  is  the  interpretation 
elsewhere  placed  upon  that  language. 
It  necessarily  follows  that 
drunkenness  so  extreme  as  to  prevent 
the  forming  of  a  purpose  to  kill  might, 
under  our  statute,  reduce  what  would 
have  been  murder  at  the  common  law 
to  manslaughter,  and  in  a  proper  case 
instructions  to  that  effect  should  be 
given.  .  .  .  It  is  to  be  borne  in  mind, 
however,  that  'the  fact  of  intoxication^ 
no  matter  how  complete  and  overpow- 
ering, is  not  conclusive  evidence  of 
the  absence  of  an  intent  to  take  life.'  *' 
And  the  court  referred  to  the  doctrine 
as  stated  in  another  case  in  the  same 
state  that  "for  a  person  to  be  too 
drunk  to  entertain  an  intent  to  kill, 
it  would  seem  that  he  would  have  to  be 
too  drunk  to  entertain  an  intent  to 
shoot."  R.  E.  H. 


BIDWELL  COAL  COMPANY,  Appt., 

V. 

FLORA  DAVIDSON. 

Iowa  Supreme  Court ^^ Xoveniher  IS,  1919. 

(—  Iowa,  — ,  174  N.  W.  592.) 

Workmen's  compensation  —  who  is  eaiptoyee  —  skot  firer  in  mine. 

1.  A  shot  firer  in  a  mine,  who  under  agreement  between  the  miners  and 
the  owner  may  be  designated  and  discharged  by  the  miners,  and  who  is 
paid  by  deductions  from  the  ton  rate  allowed  the  miners  for  doing  the 
work,  is  an  employee  of  the  owner  so  as  to  be  entitled,  in  case  of  injury, 
to  compensation  under  the  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1064.] 
'—  liiieral  construction  of  statute. 


2.  A  workmen's  compensation  act  is 
to  be  liberally  construed  so  as  to  bring 
alleged  injuries  within  its  spirit  rath- 
er than  within  its  letter. 
-*  finding    of   commissioners  —  how 

far  binding  on  court, 
,    S,  A  finding  of  the  commissioners 


that  an  injured  person  was  not  an  em- 
ployee of  the  one  from  whom  com- 
pensation is  sought  under  the  Work- 
men's Compensation  Act,  being  juris- 
dictional, la  not  binding  on  the  court 
on  appeal. 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wapello 
County  (Vermillion,  J.)  in  favor  of  plaintiff  in  an  action  brought,  under 
the  Workmen's  Compensation  Act,  to  recover  compensation  for  injury, 
resulting  in  death  of  her  husband,  while  in  the  employ  of  defendant. 


Statement  by  Gaynw,  J.: 
Action  to  recover  compensation 
under  the  Workmen's  Compensation 
Act.  The  commissioner  refused  to 
allow  compensation  on  the  theory 
that  the  deceased  was  not  an  em- 
ployee of  the  company  at  the  time 
he  received  his  injuries.  On  appeal 
to  the  district  court  a  different  con- 
clusion was  reached.  Appeal  was 
taken  to  this  court  from  the  action 
of  the  district  court,  and  this  is  af- 
firmed. 

Messrs.  Stipp,  Perry,  Bannister,  & 
Starzinger,  for  appellant : 

The  finding  of  facts  made  by  the 
board  of  arbitration  and  industrial 
commissioner  are  final  and  cannot  be 
appealed  from. 

Griffith  V.  Cole  Bros.  183  Iowa,  415, 
L.R.A.1918F,  928,  165  N.  W.  577,  15 
N.  C.  C.  A.  674;  Pace  v.  Appanoose 
County,  —  Iowa,  — ,  168  N.  W.  916,  17 
N.  C.  C.  A.  682;  Munn  v.  Industrial 
Board,  274  111.  70,  113  N.  E.  110,  12 
N.  G.  C.  A.  652;  Pigeon's  Case,  216 
Mass.  61,  102  N.  E.  982,  Ann.  Gas. 
1915A,  787,  4  N.  G.  G.  A.  516;  La  Veck 
V.  Parke,  D.  &  Go.  190  fiiieh.  e04, 
L.R.A.1916D,  1277,  157  N.  W.  72;  Dale 
V.  Saunders  Bros.  218  N.  Y.  59,  112  N. 
E.  571,  Ann.  Gas.  1918B,  708 ;  Western 
Indemnity  Go.  v.  Pillsbury,  172  Gal. 
807,  159  Pac.  721. 

Under  the  Compensation  Act,  the 
defendant  company  is  obligated  to  pay 
compensation  only  to  its  own  em* 
ployees. 

Pace  V.  Appanoose  County,  —  Iowa, 
— ,  168  N.  W.  916j|17  N.  C.  C.  A.  682. 

Whether  Davidson  was  the  employee 
of  appellant  depends  on  s<Mne  or  all  of 
the  following  four  facts:  (1)  Who 
selected  .or  hired  him  as  shot  firer. 
(2)  Who  paid  him  as  shot  firer.  (8) 
Who  had  power  to  discharge  him  as 
shot  firer.  (4)  Who  controlled  him 
as  to  the  details  of  the  manner  in 
which  he  did  his  work. 

1  Labatt,  Mast.  &  S.  pp.  56,  60,  66, 
68;  Brown  v.  Industrial  Acci.  Commis- 
sion, 174  Gal.  457,  168  Pac.  664;  Pace 
V.  Appanoose  County,  —  Iowa,  — ,  168 
N.  W.  916, 17  N.  C.  C.  A.  682. 


Messra.  Jolm  T.  Clarksoa,  Fred  C. 
Huebner,  and  J«rfm  W.  Lewis,  for  ap- 
pellee; 

In  construing  a  statute,  the  rule  is 
to  liberally  construe  the  act  so  as  to 
bring  the  case  within  the  spirit  rather 
than  the  letter  of  the  law. 

Rural  Independent  School  Dist.  v. 
New  Independent  School  Dist.  120 
Iowa,  119,  94  N.  W.  284. 

The  Compensation  Law  should  be 
liberally  construed. 

Brienen  v.  Wisconsin  Pub.  Service 
Go.  166  Wis.  24,  168  N.  W.  182;  Rish 
V.  Iowa  Portland  Cement  Co.  —  Iowa, 
— ,  170  N.  W.  532;  SUte  ex  rel.  Vir- 
ginia &  R.  Lake  Co.  v.  District  Ct.  128 
Minn.  43,  150  N.  W.  211,  7  N.  G.  C.  A. 
1076. 

Benjamin  Davidson  was  an  em- 
ployee of  the  defendant  company  at 
the  time  he  sustained  the  injury  which 
caused  his  death. 

Hitchcock  V.  Arctic  Creamery  Co. 
170  Iowa,  868,  150  N.  W.  727 ;  Aga  v. 
Harbach,  127  Iowa,  144,  109  Am.  St. 
Rep.  377,  102  N.  W.  838,  4  Ann.  Gas. 
441,  18  Am.  Neg.  Rep.  71;  Princeton 
Coal  Min.  Co.  v.  Downer,  48  Ind.  App. 
136,  03  N.  E.  1009;  McAllister  v.  Na- 
tional Fire-Proofing  Go.  Ohio  Ind. 
Gomm.  Dec.  No.  83,  Aug.  31,  1914;  Em- 
ployers' Indemnity  Co.  v.  Kelly  Coal 
Co.  156  Ky.  74,  49  L.R.A.(N.S.)  850, 
160  S.  W.  914;  Interstate  Coal  Co.  v. 
Trivett,  155  Ky.  795,  160  S.  W.  731; 
Curvin  v.  Grimes,  182  Ky.  555,  116  S. 
W.  725;  Harris  v.  McNamara,  97  Ala. 
181,  12  So.  103;  Potorff  v.  Fidelity 
Coal  Min.  Go.  86  Kan.  774,  122  Pac. 
120;  M'Cready  v.  Dunlop,  2  F.  1027, 
37  Scot.  L.  R.  779,  8  Scot.  L.  T.  91; 
State  ex  rel.  Virginia  &  R.  Lake  Go. 
v.  District  Ct.  128  Minn.  43,  150  N.  W. 
211,  7  N,  G.  C.  A.  1076;  Yolo  Water 
&  Power  Co.  v.  Industrial  Acci.  Com- 
mission, 35  Gal.  App.  14,  168  Pac. 
1146;  State  ex  rel.  Nienaber  v.  District 
Ct.  1S8  Minn.  416,  L.R.A.1918F,  200, 
165  N.  W.  268;  Brown  v.  Industrial 
Acci.  CommisBion,  174  Gal.  457,  163 
Pac.  664;  Glaremont  Country  Club  v. 
Industrial  Acci.  Commission,  174  Gal. 
395,  L.RJL1918F,  177,  163  Pac.  209; 
Tuttle  V.  Embury-Martin  Lumber  Go. 
192  Mich.  386,  158  N.  W.  875,  Ann. 
Gas.  1918C,  664;  Winn  v.  Anthon,  179 
Iowa,  620,  161  N.  W.  642 ;  De  Noyer  v. 
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Cavanaugh,  221  N.  Y.  273,  116  N.  E. 
992;  White  v.  George  A.  Fuller  Co. 
226  Mass.  1, 114  N.  E.  829. 

The  court  may  determine  whether 
or  not  the  board  of  arbitration  or 
Iowa  industrial  commissioner  arrived 
at  the  correct  conclusion  after  apply- 
ing the  law  to  the  facts. 

Columbia  School  Supply  Co.  v. 
Lewis,  63  Ind.  App.  386, 115  N.  E.  103; 
Northwestern  Iron  Co.  v.  Industrial 
Commission,  154  Wis.  97,  L.R.A.1916A, 
369,  142  N.  W.  271,  Ann.  Cas.  1915B, 
877. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court : 

This  case  arises  under  the  Work- 
men's Compensation  Act  (Code 
Supp.  1913,  §§  2477m  to  2477m51). 
The  plaintiff  is  the  widow  of  one  Ben 
Davidson.  She  claims  that  her  hus- 
band was  killed  while  in  the  employ 
of  the  defendant  company.  She 
claims,  and  the  fact  appears  to  be, 
that  the  defendant  company  is  a 
corporation  organized  under  the 
laws  of  this  state  and  engaged  in 
the  business  of  mining,  selling,  and 
shipping  coal,  and  was  so  engaged 
on  and  prior  to  the  date  on  which 
Ben  Davidson  sustained  the  injuries 
that  caused  his  death.  Defendant 
company  has  a  large  number  of  men 
employed  in  its  mine  whose  regular 
work  is  the  mining  of  coal.  The 
mining  is  not  done  by  picks.  Holes 
are  drilled  in  the  solid  face.  These 
holes  are  charged  with  powder  and 
tamped,  leaving  a  fuse  extending 
from  the  mouth  of  the  hole  back  to 
the  charge.  These  fuses  are  lighted 
and  followed  by  a  blast  which  loos- 
ens the  coal  preparatory  to  being 
loaded  in  the  mine  car.  After  the 
blast  the  coal  is  gathered  and  loaded 
into  cars  by  the  miners.  We  need 
not  enter  into  any  detailed  state- 
ment of  this  work.  The  drilling  of 
the  holes,  charging  the  same  with 
powder,  tamping  and  placing  the 
fuse,  and  loading  the  coal  are  all 
necessary  to  the  work  of  securing 
the  coal  for  the  market,  for  which 
the  company  agrees  to  pay  a  stip- 
ulated sum  per  ton.  After  the  holes 
are  prepared  by  the  miner  in  charge 
of  the  work,  they  are  examined  by 
what  is  called  a  shot  examiner,  for 


the  purpose  of  ascertaining  wheth- 
er they  are  of  the  proper  depth  and 
properly  located  so  that  they  can  be 
discharged  with  safety,  not  only  to 
the  operator's  property,  but  to  the 
miners,  as  well.  The  statute  re- 
quires the  company  to  furnish  the 
examiner,  and  he  must  be  qualified 
for  that  purpose.  The  shot  may  be 
fired  by  the  miner  in  charge  of  the 
work,  or  by  a  shot  firer  selected  for 
that  purpose.  After  the  holes  have 
been  prepared  and  examined  by  the 
examiner,  the  miner  or  the  shot  fir- 
er lights  the  fuse,  to  the  end  that 
the  coal  may  be  blasted  from  the 
face  of  the  mine. 

It  is  conceded  that  the  examiner 
is  employed  and  paid  by  the  com- 
pany. He  is  under  the  control  and 
direction  of  the  company.  The  con- 
tention here  is  that  the  shot  firer  is 
not  an  employee  of  the  company,  but 
is  selected  and  controlled  and  paid 
by  the  miners  themselves,  and  that 
it  is  his  duty,  as  firer,  to  do  that 
part  of  the  work  which  the  miner 
himself  might  do,  and  which  it  was 
his  duty  to  do  in  the  absence  of  a 
shot  firer.  It  appears  that  prior  to 
the  time  Ben  Davidson  was  killed, 
one  Medford  had  been  employed  by 
this  company  as  shot  examiner,  and 
had  been  designated  by  the  miners 
as  the  proper  person  to  act  in  the 
capacity  of  shot  firer,  and  acted  in 
both  capacities  up  to  a  certain  date, 
when  he  left.  Thereupon,  with  the 
knowledge  and  consent  of  both  par- 
ties (the  miners  and  the  company), 
Ben  Davidson  took  his  place  and 
acted  in  the  capacity  of  shot  exam- 
iner and  shot  firer.  We  do  not  find 
in  the  record  any  evidence  of  any 
specific  employment  of  Davidson  as 
shot  firer.  He  acted  as  shot  exam- 
iner with  the  knowledge  and  consent 
of  the  company.  It  was  the  duty  of 
the  company  to  furnish  a  shot  ex- 
aminer. The  company  accepted  him 
to  perform  that  work  and  discharge 
that  duty.  As  said  before,  though 
there  was  no  specific  evidence  that 
Davidson  was  employed  by  anyone 
as  shot  firer,  he  discharged  that 
duty  with  the  full  knowledge  of  the 
company,  and  was  discharging  that 
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duty  at  the  time  he  waa  killed,  and, 
we  taJce  it»  was  killed  while  dis- 
charging the  duty  of  shot  firer. 
The  work  of  shot  examiner  precedes 
that  of  the  shot  firer  and  takes  some 
time.  After  the  work  of  examining 
is  completed  by  the  shot  examiner, 
the  shot  firer  follows,  lighting  each 
fuse  as  the  same  is  prepared  for  that 
purpose.  Where  the  same  person 
acts  as  shot  examiner  and  shot  firer, 
he  first  proceeds  with  the  examina- 
tion, and  when  that  is  completed, 
and  after  the  miners  have  all  left, 
lights  the  fuses  to  blast  the  coal 
from  the  solid.  Davidson  had  only 
been  working  about  two  days  when 
he  was  injured.  He  had  been  a  min- 
er before  that  time,  and  had  worked 
in  this  same  mine.  He  was  dis- 
charging this  double  duty,  and  had 
completed  his  work  as  examiner  be- 
fore he  began  the  firing.  He  had 
already  fired  some  of  the  shots  in 
the  mine  when  the  explosion  oc- 
curred which  caused  his  death. 

The  following  stipulation  was  en- 
tered into  between  the  parties  at  the 
time  of  the  submission  of  the  cause 
to  the  industrial  commissioner: 

''(1)  Benjamin  Davidson  sus- 
tained an  injury  which  caused  his 
death  in  the  defendant  coal  compa- 
ny's mine,  which  occurred  on  or 
about  September  6,  1916. 

''(2)  That  the  defendant  com- 
pany owned  and  operated  the  mine 
in  or  near  the  villatre  of  Bidwell. 
Wapello  county,  Iowa,  being  the 
mine  in  which  Benjamin  Davidson 
sustained  the  injury  which  caused 
his  death. 

"(3)  That  the  defendant  com- 
pany was  operating  under  the  Work- 
men's Compensation  Law*  on  and 
prior  to  September  6,  1916. 

''(4)  That  Benjamin  Davidson 
came  to  his  death  on  said  date  in 
said  mine  in  the  course  of,  and 
growing  out  of,  his  employment  of 
shooting  down  coal. 

''(5)  That  Flora  Davidson  is  the 
surviving  widow  of  Benjamin  Dav- 
idson, and  is  the  dependent  of  de- 
cedent, Benjamin  Davidson. 

''(6)  That  exhibit  A  is  the  agree- 
ment between  the  miners  and  coal 
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operators  of  Iowa,  being  an  agree- 
ment between  the  members  of  the 
Coal  Operators^  Association  on  one 
part,  and  the  members  of  District 
13,  U.  M.  W.  of  A.,  on  the  other 
part. 

"(7)  That  Benjamin  Davidson 
was  a  member  of  local  union  No. 
3,039  in  good  standing,  at  Bidwell, 
Iowa,  which  local  union  was  a  con- 
stituent part  of  District  13,  U.  M. 
W.  of  A.,  under  which  agreement 
the  said  Benjamin  Davidson,  as  a 
member  of  said  local  union,  was 
working  on  September  6,  1916. 

"(8)  That  on  the  said  date,  to 
wit,  September  6,  1916,  the  Bidwell 
Coal  Company  was  a  member  of  the 
Iowa  Coal  Operators'  Association 
and  working  under  said  agreement." 

Under  this  stipulation  but  one 
question  remains  open  for  considera- 
tion: Was  Ben  Davidson  an  em- 
ployee of  the  defendant  company  at 
the  time  he  received  his  injuries? 

At  the  time  he  received  his  in- 
juries, he  was  acting  in  the  capacity 
of  shot  firer.  The  exhibit  A  re- 
ferred to  in  the  stipulation  is  what 
is  known  as  the  "Des  Moines  Agree- 
ment," an  agreement  between  the 
coal  operators  and  coal  miners, 
which  contains,  among  other  things, 
the  following:  ''Whenever  a  major- 
ity of  miners  in  any  mine  so  decide, 
they  may  employ  a  shot  firer  for 
said  mine,  and  whenever  satisfac- 
tory arrangements  can  be  made  be- 
tween the  miners  and  the  shot 
examiner  for  the  same  person  to  act 
as  shot  examiner  and  shot  firer,  the 
same  may  be  done.". 

As  said  before,  the  state  law  re- 
quires the  coal  company  to  employ  a 
shot  examiner,  but  it  does  not  re- 
quire them  to  employ  a  shot  firer. 
At  least,  this  duty  is  not  imposed 
by  the  statute.  It  grew  to  be  a  cus- 
tom in  mines  to  select  as  shot  firer 
the  one  appointed  by  the  .company 
as  shot  examiner.  A  shot  examiner 
was  required  to  have  a  certificate 
of  qualification,  and  we  take  it  that 
it  was  thought  to  be  safer  for  all 
that  a  qualified  man  should  act  in 
the  dual  capacity.  But  this  was  not 
imperative.  The  miners  had  a  right. 
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under  this  agreement,  to  designate 
and  select  any  other  person  as  shot 
firer  if  they  so  wished.  While  it 
does  not  appear  affirmatively  in  this 
case  that  the  miners  selected  David- 
son, yet  he  was  acting  as  shot  firer 
with  the  knowledge  and  consent  of 
the  miners  and  the  operators.  He 
had  succeeded  to  the  work  of  Med- 
ford  both  as  shot  firer  and  shot 
examiner,  and  was  discharging  this 
double  duty.  It  appears  that  the 
miners  have  not  only  the  right  to 
select  the  shot  firer,  but  have  the 
right  also  to  discharge  him.  On 
complaint  to  the  state  inspector, 
however,  the  company  may  secure 
his  removal  if  he  is  shown  not  to 
be  qualified  or  competent  for  the 
work.  Davidson  was  paid  by  the 
company  as  shot  examiner.  He  was 
paid  as  shot  firer  in  the  following 
way:  It  was  assumed,  and  prob- 
ably is  true,  that  the  duty  of  firing 
the  shot  rested  on  the  miner,  and 
was  included  in  the  work  necessary 
to  be  done  in  mining  the  coal,  for 
which  the  operator  allowed  so  much 
per  ton.  Both  parties,  assuming, 
however,  that  it  would  be  better  to 
have  one  person  do  the  firing  than 
to  have  each  miner  discharge  his 
own  shot,  entered  into  an  agreement 
by  which  the  company  deducted 
from  the  amount  allowed  per  ton  a 
certain  sum  to  be,  and  which  was, 
paid  to  the  local  union  to  compensate 
the  shot  firer  for  his  work.  This 
was  paid  by  it  to  the  shot  firer. 
That  is,  the  company  did  not  pay 
to  the  miner  the  full  sum  per  ton 
which  the  agreement  called  for,  b^ 
cause  of  the  fact  that  the  miner  did 
not  discharge  his  own  shots,  and 
another  was  employed,  by  mutual 
consent,  to  do  that  work  which  the 
miner  ordinarily  was  called  upon  to 
do,  in  order  to  earn  the  sum  allowed 
for  mining  a  ton.  The  company 
therefore  deducted  from  the  sum 
per  ton  allowed  for  the  completed 
work  a  sufficient  amount  to  meet  the 
demands  of  the  shot  firer.  What  is 
the  situation  then? 

This  company  was  engaged  in 
mining  coal  for  the  market.  Its 
business  was  to  get  this  coal  out  of 


the  ground  and  upon  the  market. 
To  this  end  it  emptoyed  men  to  bring 
the  coal  from  the  ground  that  Uie 
company  might  pbtee  it  upon  the 
market.  Every  aet  in  the  mine  in 
the  way  of  getting  this  coal  to  the 
surface  of  the  ground  was  done  in 
'  the  service  of  the  company,  and  to 
effectuate  the  purpose  for  which 
the  company  was  organized,  and  to 
make  profitable  to  the  company  the 
work  it  had  undertaken.  The  bor- 
ing of  these  holes  in  the  face  of  the 
mine,  preparing  the  blast,  and  tamp- 
ing the  hole  were  all  work  done  in 
furtherance  of  that  purpose.  The 
examining  and  the  firing  were  all 
done  with  one  end  in  view,  to  wit,  to 
secure  coal  for  the  market.  Had 
the  miner  who  bored  the  hole, 
charged  it  with  powder,  and  tamped 
it,  lit  the  fuse  to  the  blast,  he  would 
be  clearly  in  the  line  of  his  employ- 
ment, and  clearly  working  as  an  em- 
ployee in  the  service  of  the  com- 
pany. If  he  was  injured  or  killed 
while  so  engaged,  compensation 
should  be  made  under  the  Work- 
men's Compensation  Act.  However, 
the  company  delegated  to  the  minr 
ers  the  right  to  select  one  man  to 
discharge  this  specific  duty.  This 
duty,  when  discharged,  was  dis- 
charged in  the  interests  of  the  com- 
pany. The  agreement  between  the 
company  and  the  miners  was  that 
the  miners  might  designate  or  select 
a  person  to  do  this  firing  instead  of 
doing  it  themselves.  The  company 
was  not  willing,  however,  to  pay  the 
miner  the  full  amount  per  ton  which 
he  was  entitled  to  under  his  con- 
tract, unless  he  did  the  firing  which 
was  a  part  of  that  work.  It  was  not 
willing  to  pay  the  miner  the  full 
price  for  mining  a  ton  while  another 
was  employed  and  paid  for  doing  a 
part  of  the  work.  So  it  was  agreed 
that  the  company  should  deduct  a 
sum  per  ton  from  what  it  had 
agreed  to  pay  per  ton  for  the  com- 
pleted work,  and  pay  this  to  the  one 
who  did  this  part  of  the  work.  The 
miners  and  the  company  agreed  that 
this  sum  should  be  paid  by  the  com- 
pany to  the  man  who  did  this  par- 
ticular work  for  the  company. 
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So  we  find  that  the  shot  firer  was 
in  fact  paid  by  the  company.  In  the 
bookkeeping  of  the  company  it 
would  appear  that  the  full  sum  per 
ton  agreed  to  be  paid  was  altowed  to 
the  miner  for  mining  the  coal,  and 
that  the  min^,  out  of  this  sum,  paid 
the  shot  flrer.  That,  however,  is  a 
mere  matter  of  housekeeping.  The 
real  purpose  and  intent  of  the  agree- 
ment was  that  the  miner  should  not 
receive  the  full  price  per  ton  for 
mining,  while  another  was  doing 
part  of  the  work  essential  to  be  done 
in  order  to  procure  the  ton  for  which 
the  compensation  was  allowable; 
that  the  company  should  pay  to  the 
one  who  did  part  of  the  work  a  por- 
tion of  the  sum  which  it  had  agreed 
to  pay  per  ton  for  mining  the  coal. 

It  is  next  contended  that  the  de- 
ceased was  not  an  employee  of  the 
defendant  for  the  reason  that  he 
was  not  under  the  control  of  the 
company;- that  he  was  employed  by, 
and  the  power  to  discharge  him 
rested  in,  the  miners  themselves, 
and  not  in  the  company. 

It  is  true,  as  a  general  proposi- 
tion, and  we  think  the  record  shows 
it  was  so  understood  in  conferences 
between  the  miners  and  the  com- 
pany, that  the  management  of  the 
mine  and  the  direction  of  the  mine 
are  vested  exclusively  in  the  op- 
erators of  the  mine,  and  that  the 
miners  have  no  right  to  abridge  this 
right.  The 'selection  of  a  shot  firer 
was  given  by  the  company  to  the 
miners  in  the  mine,  and  it  is  said 
that  whenever  a  majority  of  the 
miners  in  any  mine  decide  to  do 
so,  they  may  select  the  shot  firers 
for  the  mine.  That  is,  the  company, 
having  authority  to  select  its  own 
employees,  delegated  to  the  miners 
the  right  to  select  certain  persons 
to  do  certain  work  in  the  mine.  The 
work  to  be  done  in  the  mine  was  for 
the  use  and  benefit  of  the  mine  own- 
ers. The  power  to  select  the  work- 
men rests  originally  and  primarily 
in  the  owners.  They  may  delegate 
that  right  to  select  to  another.  The 
selection  made  under  this  delegated 
IX)wer  is  the  selection  of  the  mine 
operators   themselves.     Ordinarily, 


CO.  V.  DAVIDSON.  1063 

the  mine  owners  have  a  right  to 
control  the  action  of  their  employees 
and  discharge  them  if  thought  prop- 
er. The  law  gives  them  this  right. 
They  may  delegate  to  the  miners 
themselves  a  right  to  select  the  shot 
firer.  The  miners  are  peculiarly  in- 
terested in  this  selecticm.  They  are 
in  a  position  to  judge  of  the  char- 
acter of  the  man  employed.  Their 
work  and  their  personal  safety  are 
involved  in  the  selection.  They 
designate  a  person.  The  person 
designated  is  satisfactory  to  the  op- 
erators of  the  mine,  and  they  con- 
sent that  the  person  selected 
perform  this  work  in  the  mine.  The 
work  is  performed  for  the  company, 
in  the  interests  of  the  company,  and 
for  the  advancement  of  the  veiy 
purpose  for  which  the  company  is 
organized.  The  company  may  del- 
egate the  right  to  supervise  the  per- 
son selected,  and  the  right  to  dis- 
charge him  whenever  his  conduct 
imperils  the  safety  of  the  miners. 
In  this,  too,  the  miners  act  under 
delegated  power  from  the  owner. 
When  the  company  delegated  this 
power  to  the  miners  and  they  act, 
make  the  selection,  the  act  of  select- 
ing becomes  the  act  of  the  mine 
owners  themselves.  We  think  here 
the  most  that  can  be  said  of  the  ar- 
rangement between  the  miners  and 
the  operators  was  that  the  operators 
had  delegated  this  right  to  the  min- 
ers. 

This  thing  is  clear:  This  man 
was  working  in  the  mine,  doing 
work  for  the  company  in  the  mine, 
with  the  knowledge  and  consent  of 
the  company,  and  for  the  purpose  of 
more  effectually  carrying  on  the 
work  in  which  the  operators  were 
engaged.  He  was  engaged  at  the 
time  he  was  injured  in  performing 
an  indispensable  part  of  the  mining 
operations  carried  on  in  the  mine. 
He  was  doing  a  part  of  the  business 
of  mining  for  which  miners  were 
directly  employed.  The  appellant 
knew  that  he  was  doing  this  work 
for  them.  If  he  had. been  employed 
directly  by  the  company  as  shot 
firer,  the  liability  of  the  company 
would  be  apparent  under  the  Work- 
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men's  Compensation  Act.  The  fact 
that  they  had  delegated  to  the  min- 
ers the  right  to  select  him  to  do  this 
particular  work,  indispensable  to  a 
proper  carrying  on  of  the  work,  does 
not  change  the  relationship. 

The  statute  is  to  be  liberally  con- 
strued so  as  to  get  it  within  the  spir- 
it, rather  than  with- 

Z'^^^llW.n  in  the  letter  of  the 
^iibemi  law.     See  Bnenen 

SSrA""'*""  •'     V.    Wisconsin    Pub. 

Service  Co.  166  Wis. 
24,  168  N.  W.  182. 

In  construing  the  provisions  of 
the  Compensation  Law  the  court  is 
bound,  not  to  a  narrow,  technical 
construction,  but  rather  to  a  broad 
and  liberal  construction  to  make  ef- 
fectual the  very  purposes  for  which 
the  law  was  passed.  Rish  v.  Iowa 
Portland  Cement  Co.  —  Iowa,  — , 
170  N.  W.  582 ;  State  ex  rel.  Virginia 
&  R.  Lake  Co.  128  Minn.  43,  160  N, 
W.  211,  7  N.  C.  C.  A.  1076. 

We  think  §  2477ml6,  Supplement 
Code  1918,  is  peculiarly  applicable 
to  the  facts  of  this  case.  As  bearing 
upon  this  question,  see  Aga  v.  Har- 
bach,  127  Iowa,  144,,  109  Am.  St. 
Rep.  377, 102  N.  W.  833,  4  Ann.  Cas. 
441;  Hitchcock  v.  Arctic  Creamery 
Co.  170  Iowa,  368,  150  N.  W.  727. 

We  reach  the  conclusion,  there- 
fore, that  Ben  Davidson  was  an  em- 
«H«  I.  •«.  ployee    of    the    de- 

— ivno   is  em-  5      j       a.  a 

pioree— Hhot  fendant  company  at 

•rer   In    mlue.  ^j^^  ^j^^^  ^^  rCCeiVCd 

his  injuries;  that  this  fact  brought 


the  case  within  the  purview  of  the 
Workmen's  Compensation  Act,  and 
that  the  commissioner  erred  in  find* 
ing  to  the  contrary. 

It  is  argued  in  this  case  that  we 
are  bound  by  the  fact  finding  of  the 
board  of  arbitration,  and  the  find- 
ing of  the  commissioner  on  review. 

It  is  true  as  to  disputed  facts 
which  do  not  go  to  the  jurisdiction 
we  are  bound  by  the  finding  of  the 
commissioner,  but  where  the  only 
question  presented  is  whether  or 
not  the  jurisdiction-  _ 

al     fact     exists,     en-    commissioners 

titling  the  person  to  n.*S? Veo«t?*' 
be  heard  before  the 
conunissioner,  we  have  a  right  to  re- 
view the  action  of  the  commissioner 
even  to  the  extent  of  finding  the  fact 
to  be  other  than  the  commissioner 
found  it.  Upon  this  point  see  Grif- 
fith V,  Cole  Bros.  183  Iowa,  415, 
L.R.A.1918F,  923,  166  N.  W.  577, 
15  N.  C.  C.  A.  674,  and  cases  there- 
in cited. 

The  district  court  from  which  ap- 
peal was  taken  found  as  a  matter  of 
fact  that  the  deceased  was  an  em- 
ployee of  the  defendant  at  the  time 
he  received  his  injuries.  It  is  stip- 
ulated in  the  agreement,  hereinbe- 
fore set  out,  that  the  injury  grew 
out  of  and  was  received  in  the  course 
of  his  employment.  We  agree  with 
the  District  Court  in  its  finding.  Its 
action  is  therefore  affirmed. 

Ladd,  Ch.  J.,  and  Weaver  and 
Stevens,  JJ.,  concur. 


ANNOTATION. 
Workmen's  compensation:   workman  r^resenling  employees*  or  public. 


As  indicated  by  the  title,  this  note 
deals  with  the  question  whether  a 
workman  selected  or  paid  by  other 
employees,  or  who  represents  the  pub- 
lic, as,  for  example,  one  serving  as 
an  inspector  in  a  packing  house  in 
pursuance  of  a  statute,  is  an  employee 
of  the  owner  of  the  plant  within  the 
meaning  of  the  Workmen's  Compensa- 
tion Acts. 

Such  a  situation  obviously  gives  rise 
to  ground  for  argument  in  the  nega- 


tive, and  no  doubt  cases  may  arise  in 
the  future  where  negative  decisions 
will  be  justified.  In  considering  the 
question,  however,  the  legislature's 
purpose  in  enacting  the  Workmen's 
Compensation  Acts  should  be  borne  in 
mind,  and  a  liberal  construction  iii  ac- 
cord with  such  purpose  should  be 
given  to  them. 

It  will  be  observed  that  in  the  re- 
ported case  (BmwELL  Coal  Co.  v. 
Davidson,  ante,  1058)  a  short  firer  in 
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a  mine,  who  under  an  asrreement  be- 
tween the  miners  and  t6e  mine  owners 
could  be  desi^rnated  and  discharged 
by  the  miners,  and  who  was  paid  by  a 
deduction  from  the  ton  rate  allowed 
to  the  miners  for  doing  the  work,  on 
the  theory  that  the  shot  firing  was  a 
part  of  the  miners'  work,  was  held  an 
employee  of  the  mine  owner  within 
the  meaning  of  the  Workmen's  Com- 
pensation Act.  It  appears  in  the  case 
that  the  mine  owner  was  required  by 
statute  to  employ  a  qualified  shot  ex- 
aminer, and  that  in  pursuance  of  a 
custom  the  shot  examiner  was  also 
the  shot  firer.  This  fact  was  appar* 
ently  considered  by  the  court  in  reach- 
ing its  conclusion. 

There  is  as  yet  little  authority  on 
the  question  under  annotation,  but  one 
other  case  bearing  thereon  having 
been  disclosed. 

In  Simpson  v.  Ebbw  Vale  Steel,  Iron, 
&  Coal  Co.  [1905]  1  K.  B.  (Eng.)  453, 
one  appointed  manager  of  a  mine,  in 
pursuance  of  an  act  providing  that 
"every  mine  shall  be  under  a  manager 
who  shall  be  responsible  for  the. con- 
trol, management,  and  direction  of  the 
mine,''  who  received  a  salary  of  £400 
per  year,  and  house  rent  and  coal,  and 
was  required  to  do  no  manual  labor, 
was  held  not  a  "workman"  within 
the  meaning  of  the  Workmen's  Com- 
pensation Act,  80  that  no  recovery 
could  be  had  thereunder  for  his 
death,  which  occurred  while  he  was 
in  the  mine  in  the  capacity  of  man- 
ager for  the  purpose  of  inspecting  a 
fall  of  the  roof  in  one  of  the  workings. 
Discussing  the  meaning  of  "work- 
man," as  used  in  the  act,  Collins, 
M.R.,  said:  "Where  then  is  the  limit 
to  be  drawn?  In  my  opinion  it  should 
be  so  drawn  as  to  embrace  the  classes 
whose  remuneration  can  properly  be 
described    as    wages.     The   popular 


meaning  must  be  given  to  a  definition 
where  we  are  confronted  with  such  an 
expression  as  'wages,'  and  we  must 
interpret  the  act  as  applying  to  per- 
sons whom  ex  hypothesi  the  legisla- 
ture regards  as  not  being  in  a  position 
to  protect  themselves.  None  of  these 
considerations  apply  to  the  case  of  a 
person  holding'  the  position  of  a  cer- 
tificated manager  of  a  colliery,  who 
comes  within  a  very  different  category 
from  that  of -an  ordinary  workman. 
I  do  not  say  that  a  person  in  the  posi- 
tion of  the  deceased  is  absolutely  ex- 
cluded from  the  possibility  of  coming 
within  the  act,  for  it  is  possible  that 
such  a  man  might  in  fact  work  as  a 
workman,  though  I  do  not  know  that 
such  a  contingency  is  at  all  probable ; 
there  might,  however,  be  facts  in  a 
particular  case  from  which  the  con- 
clusion might  be  drawn  that,  although 
the  man  was  a  certificated  manager, 
he  was  also  a  workman.  So  far  as  the 
facts  have  been  found  in  the  present 
case,  the  learned  county  judge  has 
found  that  he  was  not  a  workman,  and 
the  highest  at  which  the  appellant's 
case  can  be  put  is  that  there  might  be 
evidence  that  he  was,  although  there  is 
strong  evidence  that  he  was  not.  The 
county  court  judge  was  not  bound  to 
come  to  a  conclusion  contrary  to 
common  sense,  and  there  was  abun- 
dant evidence  that  the  deceased  was 
not  within  what  the  act  intended  by 
the  word  'workman.'  It  is  impossible 
to  lay  down  any  absolute  line,  or  to 
say  that  a  judge  must  direct  himself 
as  to  the  line  within  which  a  man  is  a 
workman,  so  as  to  debar  him  from 
finding  that,  although  the  employment 
comes  within  the  terms  of  the  d^ni- 
tion  clause,  the  man  is  not  to  be  taken 
as  a  workman  when  all  the  circum- 
stances of  the  case  are  considered." 

J.  T.  W. 
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ROBERT  R.  KEININGHAM,  Appt., 

V. 

JOHN  D.  BLAKE,  Local  Registrar  of  Vital  Statistics. 

M€u*yland  Court  of  Appeals -^  Deoemher  9,  1919, 

(—  li^d.  — ,  109  Atl.  65.) 

Physician  —  right  of  osteopath  to  furnish  birth  and  death  certificates. 

1.  An  osteopath  is  not  a  physician  entitled  to  register  with  the  registrar 
of  vital  statistics  and.  to  furnish  him  certificates  of  birth  and  death,  where 
the  statute  relating  to  osteopathy  provides  that  it  shall  not  authorize  an 
officer  to  accept  from  the  osteopathic  practitioner  any  birth  or  death 
certificate. 

[See  note  on  this  qiiestion  beginning  on  page  1070.] 


Constitutional  law  —  presumption  in 
favor  of  constitutionality  of  statute. 

2.  All  reasonable  presumptions 
must  be  made  in  favor  of  the  constitu- 
tionality of  a  provision  of  a  health 
law  denying  osteopaths  the  right  to 
furnish  birth  and  death  certificates, 
which  physicians  are  permitted  to  do. 

[See  6  R.  C.  L.  97  et  seq.] 

—    classification    —    osteopath    and 
physician. 

3.  A  separate  classification  of  os- 
teopaths and  regular  physicians  is  not 
so  unreasonable  as  to  be  unconstitu- 
tional. 

[See  6  R.  C.  L.  378.] 


—  denial  of  right  to  osteopath. 

4.  No  constitutional  right  of  osteo- 
paths is  infringed  by  denying  them  the 
right  to  furnish  birth  and  death  cer- 
tificates, when  providing  for  licensing 
them  as  practitioners  of  osteopathy. 

Health  —  collection  of  vital  certifi- 
cates —  denial  of  right  to  furnish. 

5.  The  legislature  may  determine 
the  method  to  be  employed  in  obtain- 
ing vital  statistics  for  the  use  of  the 
public,  and  no  one  can  complain  of  be- 
ing denied  constitutional  rights  be- 
cause he  is  not  authorized  to  furnish 
them. 


Appeal  by  petitioner  from  an  order  of  the  Superior  Court  of  Baltimore 
City  (Bond,  J.)  dismissing  a  petition  for  a  writ  of  mandamus  to  compel 
respondent  to  register  him  as  a  physician  entitled  to  file  certificates  of 
births  and  deaths.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Baum  &  Sykes,  for  appel-      158,  188  N.  W.  387;  State  v.  Miller, 


lant: 

Both  the  legal  and  popular  meaning 
of  the  word  "physician"  includes  an 
osteopath. 

Harrison  v.  State,  102  Ala.  170,  15 
So.  563;  People  ex  rel.  Gage  v.  Siman, 
278  111.  256,  115  N.  E.  817;  Bragg  v. 
State,  134  Ala.  173,  58  L.R.A.  925,  32 
So.  767 ;  State  v.  Schmidt,  138  Wis.  53, 
119  N.  W.  647;  State  v.  Yates,  145 
Iowa,  332,  124  N.  W.  174;  People  v. 
Allcutt,  117  App.  Div.  546,  102  N.  Y. 
Supp.  678 ;  State  v.  Beck,  21  R.  I.  288, 
45  L.R.A.  269,  43  Atl.  366 ;  Whitlock  v. 
Com.  89  Va.  337,  15  S.  E.  893 ;  Richard- 
son V.  State,  47  Ark.  562,  2  S.  W.  187; 
People  V.  Gordon,  194  111.  560,  88  Am. 
St.  Rep.  165,  62  N.  E.  858,  15  Am.  Crim. 
Rep.  540;  State  v.  Zechman,  157  Iowa, 


146  Iowa,  521,  124  N.  W.  167;  Com.  v. 
Zimmerman,  221  Mass.  184,  108  N.  E. 
893,  Ann.  Cas.  1916A,  858 ;  Medical  Ex- 
aminers V.  Freenor,  47  Utah,  430,  154 
Pac.  941,  Ann.  Cas.  1917E,  1156;  State 
Medical  Examiners  v.  Terrill,  48  Utah, 
647,  161  Pac.  451,  Ann.  Cas.  1918B, 
1117;  State  v.  Wilhite,  132  Iowa,  226. 
109  N.  W.  780,  11  Ann.  Cas.  180;  Little 
V.  State,  60  Neb.  749,  51  L:R.A.  717.  84 
N.  W.  248,  15  Am.  Crim.  Rep.  549 ;  Bib- 
ber V.  Simpson,  59  Me.  181 ;  Harvey  v. 
State,  96  Neb.  786,  148  N.  W.  924 ;  State 
V.  Smith,  233  Mo.  260,  33  L.R.A.(N.S.) 
179, 135  S.  W.  465;  Ex  parte  Collins.  57 
Tex.  Crim.  Rep.  2,  121  S.  W.  501;  Com. 
V.  Jewelle,  199  Mass.  558,  85  N.  E.  858. 
Correctly  construed,  the  word  "physi- 
cian," in  the  sections  of  the  law  relat- 
ing to  vital  statistics  and  the  health 
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ordinances  of  the  city  of  Baltimore, 
includes  an  osteopath. 

Allegany  County  v.  State  Lunacy 
Gonunission,  127  Md.  161,  96  Atl.  260; 
Phillips  V.  Baltimore,  110  Md.  431,  25 
L.R.A.(N.S.)  711,  72  AtL  902;  People 
ex  rel.  Redman  v.  Wren,  5  111.  269; 
Cutty  V.  Carson,  125  Md.  25,  93  Atl. 
302 ;  Brenner  v.  Brenner,  127  Md.  189, 
96  Atl.  287;  Baltimore  v.  Williams, 
129  Md.  290,  99  Atl.  362;  Baltimore  & 
O.  R.  Co.  V.  Branson,  128  Md.  678,  98 
Atl.  225;  Brager  v.  Bigham,  127  Md. 
148,  96  Atl.  277;  People  ex  rel.  Gage  v. 
Siman,  278  111.  256,  115  N.  E.  817. 

If  the  word  "physician"  in  the  sec- 
tions of  article  43  means  only  an  allo- 
path, homeopath  or  eclectic,  and  not 
an  osteopath,  then  to  that  extent  those 
sections  are  in  contravention  of  the 
14th  Amendment  of  the  Constitution  of 
the  United  States  and  article  2  of  the 
Constitution  of  the  state  of  Maryland, 
and  therefore  invalid. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Mis- 
souri V.  Lewis  (Bowman  v.  Lewis)  101 
U.  S.  22,  25  L.  ed.  989 ;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  31,  28  L.  ed.  923, 
924 ;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431;  Pennoyer  v.  Neff,  95  U.  S. 
714,  733,  24  L.  ed.  565,  572;  Harding 
V.  People,  160  III.  459,  32  L.R.A.  445, 
52  Am.  St.  Rep.  344,  43  N.  E.  624; 
Bailey  v.  People,  190  111.  28,  54  L.R.A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98; 
Bragg  V,  State,  134  Ala.  165,  58  L.R.A. 
925,  32  So.  767;  State  v.  Heath,  125 
Iowa,  585,  101  N.  W.  429. 

If  §  301  of  article  43  was  intended  to 
deny  osteopaths  the  same  rights  and 
privileges  as  other  physicians,  in  the 
matter  of  making  and  filing  birth  and 
death  certificates,  it  is  in  contraven- 
tion of  the  14th  Amendment  of  the 
Constitution  of  the  United  States  and 
article  2  of  the  Constitution  of  the 
state  of  Maryland. 

Dent  V.  West  Virginia,  129  U.  S.  128. 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  State 
V.  Fisher,  52  Mo.  174;  State  v.  Rice, 
115  Md.  317,  36  L.R.A.  (N.S.)  344.  80 
Atl.  1026.  Ann.  Cas.  1913A,  1247;  Peo- 
ple V.  Ringe,  197  N.  Y.  148,  27  L.R.A. 
(N.S.)  528,  90  N.  E.  451,  18  Ann.  Cas. 
474. 

Messrs.  Roland  R  Marchant  and 
Robert  F.  Leach,  Jr.,  for  appellee. 

Umer,  J.,  delivered  the  opinion  of 
the  court : 

The  appellant  is  duly  licensed  and 
registered  under  the  laws  of  Mary- 
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land  for  the  practice  of  osteopathy. 
In  his  pending  petition  for  man- 
damus he  claims  the  right  to  be  reg- 
istered with  the  registrar  of  vital 
statistics  of  Baltimore  city  as  a 
physician  entitled  to  file  certificates 
of  births  and  deaths,  notwithstand- 
ing the  provision  of  the  statute  re- 
lating to  osteopathy  that  nothing 
therein  contained  shall  authorize 
any  state  or  municipal  officer  "to  ac- 
cept from  any  osteopathic  practi- 
tioner any  birth  or  death  certifi- 
cate." Code,  art.  43,  §  301,  The 
question  to  be  determined  is  wheth- 
er that  provision  is  constitutional. 

The  argument  on  behalf  of  the 
appellant  was  largely  directed  to  the 
support  of  the  contention  that  os- 
teopaths are  physicians,  and  as  such 
are  required  and  entitled  to  register 
with  the  local  registrar  of  vital 
statistics,  and  to  furnish  him  cer- 
tificates of  birth  and  death,  under 
statutory  provisions  by  which 
"physicians"  are  charged  with  such 
duties.  Code,  art.  43,  §§  12,  14,  21. 
The  express  terms  of  the  statute 
dispose  of  this  contention.  It  is  not 
material  in  this  case  to  inquire 
whether  osteopaths  are  to  be  re- 
garded as  physicians  within  the 
accepted  meaning  of  that  term. 
There  are  numerous  cases  dealing 
with  questions  as  to  whether  va- 
rious regulations  of  the  ][^ractice  of 
physicans  apply  to  osteopaths.  A 
collection  of  such  cases  may  be 
found  in  a  note  to  People  v.  Cole  in 
L.R.A.1917C,  822.  The  subject  is 
well  discussed  and  cases  are  cited  in 
21  R.  C.  L.  370,  371.  A  very  recent 
case  not  included  in  the  citations 
just  given  is  that  of  People  ex  rel. 
Gage  v.  Siman,  278  111.  256,  115  N. 
E.  817.  The  decisions  on  the  subject 
are  mainly  based  on  the  definitions 
or  apparent  purpose  of  the  partic- 
ular statutes  under  consideration. 
In  the  Code  provisions  with  which 
we  are  here  concerned,  there  is  no 
definition  of  the  term  "physician," 
except  in  so  far  as  may  be  implied 
from  the  requirement  that  any  per- 
son desiring  to  "practise  medicine  or 
surgery"  in  this  state  "shall  be  duly 
registered  as  a  physician  or  sur- 
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geon/'  Code,  art.  43,  §  122.  But 
"osteopathy**  is  defined  to  be  "a  sys- 
tem of  treatment  based  on  the 
theory  that  diseases  are  chiefly  due 
to  deranged  mechanism  of  the 
bones,  nerves,  blood  vessels,  and 
other  tissues,  and  can  be  remedied 
by  manipulations  of  these  parts," 
and  it  is  provided  that  the  license 
issued  to  a  practitioner  of  os- 
teopathy "shall  authorize  the  hold- 
er thereof  to  practise  by  manipula- 
tions only,"  and  that  nothing  in  the 
act  relating  to  such  license  "shall 
be  construed  as  affecting  the  so- 
called  practice  of  medicine."  Code, 
art.  43,  §§  300,  302.  A  definite  dis- 
tinction IS  thus  made  between  li- 
censed practitioners  of  osteopathy 
and  those  licensed  to  practise  medi- 
cine or  surgery.  But  conclusive  in- 
dication of  the  legislative  intent, 
upon  the  subject  of  the  present  in- 
quiry, is  given  by  the  section  al- 
ready referred  to,  prohibiting  the 
acceptance  of  birth  or  death  cer- 
tificates from  "any  osteopathic 
practitioner."  The  purpose  of  the 
existing  law  to  exclude  osteopaths 

from  the  classifica- 
riKuV*o?*"  tion   of  phjrsicians, 

nTi^iSr^SiAl  ?o  far  as  the  giy- 
j«d^de«th  ing  of  such  certifi- 

cer     em,  es.  catcs  is  coucemed, 

is  too  clearly  and  positively  ex- 
pressed to  leave  any  room  for  doubt 
on  that  subject. 

The  vital  question  in  the  case  is 
whether  the  prohibition  against  the 
acceptance  of  birth  or  death  cer- 
tificates from  licensed  osteopaths  is 
a  violation  of  any  of  their  constitu- 
tional rights.  It  is  contended  that 
this  provision  is  a  denial  of  the  equal 
protection  of  the  law  to  those  prac- 
tising osteopathy,  and  is  therefore 
in  contravention  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

The  enactment  in  question  forms 
part  of  the  Code  article  entitled 
"Health,"  and  its  relation  to  that 
subject  is  obvious.  It  is  therefore 
within  the  scope  of  the  police  power 
of  the  state,  and  should  be  sustained 
as  an  exercise  of  that  power  unless 
the  discrimination  it  makes  can'  be 
held   to   be  plainly   arbitrary   and 


without  any  perceptible  relation  to 
the  objects   sought   to   be   accom- 
plished.   All    reasonable    presump- 
tions must  be  made 
in  favor  of  the  va-  con^titationai 

Udlty    of    the    prOVl-    tlon  tn  f»vor  mt 

sion.  The  judgment  ftr"  •":ti;"i.- 
of  the  legislature 
that  such  a  regulation  is  proper  and 
desirable  should  be  respected  and  en- 
forced by  the  courts  if  there  is  any 
rational  theory  upon  which  it  can 
be  supported. 

The  separate  classification,  for  li- 
censing purposes,  of  practitioners  of 
medicine  and  surgery  and  those 
practising    by    manipulation    only, 

cannot  be  held  to  be ^.....-^.*.^. 

unreasonable.  Prac-  -o-t^opatii  «>« 
titioners  of  the  for-  ^^r»M*M. 
mer  class  were  licensed  in  this  state 
many  years  before  such  a  provision 
was  made  as  to  osteopaths.  The 
methods  of  treatment  and  the  pre- 
scribed qualifications  differ  in  im- 
portant particulars  for  the  two 
classes  of  practitioners,  and  the  dif- 
ferences by  which  they  are  actually 
distinguished  suggest  an  adequate 
reason  for  their  separate  classifica- 
tion by  statute. 

Prior  to  the  enactment  in  1914 
(Laws  1914,  chap.  786)  of  the  pro- 
visions relating  to  osteopathy,  it 
seems  clear  that  no  practitioner  of 
that  form  of  treatment,  unless  he 
was  qualified  and  licensed  as  a  prac- 
titioner of  medicine  and  surgery, 
could  have  found  any  basis  for  the 
contention  that  he  was  entitled  to 
be  registered  by  the  registrar  of 
vital  statistics  to  furnish  the  birth 
and  death  certificates  for  which  the 
pre-existing  statutes  provided.  It 
was  certainly  competent  at  that  time 
for  the  legislature  to  direct  that  the 
certificates  of  birth  and  death,  from 
which  the  vital  statistics  of  the  state 
were  to  be  obtained,  should  be  fur- 
nished primarily  by  duly  licensed 
medical  practitioners.  It  did  in  ef- 
fect so  provide,  with  supplemental 
directions  that,  if  a  death  occurs 
without  medical  attendance,  the  cer- 
tificate shall  be  prepared  by  the 
health  ofiScer,  or  local  registrar,  and 
that,  in  the  case  of  a  birth  when 
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XK>  physician  is  in  attendance,  the 
birth  certificate  shall  be  made  out 
by  the  midwife,  if  one  is  present, 
otherwise  the  father,  coroner,  house- 
holder, keeper  of  an  institution,  of- 
ficer of  a  ship,  or  conductor  of  a 
train,  in  which  a  birth  occurs,  is 
eharjred  with  the  duty  of  reporting 
the  facts  to  the  local  registrar,  who 
must  thereupon  make  an  investiga- 
tion and  prepare  the  certificate  of 
birth  in  due  form.  Midwives  are  re- 
quired to  be  examined,  registered, 
and  licensed.  Code,  art.  43,  §§  69- 
88.  If  the  legislature  had  deter- 
mined not  to  regulate  the  practice 
of  osteopathy,  it  is  clear  that  the 
appellant  could  not  have  claimed  the 
right  as  an  unlicensed  physician  to 
give  the  certificates  of  birth  and 
death  which  the  statute  designs  to 
have  furnished.  Not. having  been 
licensed  as  a  practitioner  of  medi- 
cine or  surgery,  under  the  terms  of 
the  statute,  but  having  procured  a 
license  which  limits  his  practice  to 
treatment  by  manipulations  only, 
under  provisions  of  law  which  ex- 
clude him  from  the  class  of  prac- 
titioners from  whom  birth  and  death 
certificates  may  be  accepted,  the 
question  is  whether  he  can  justly 
complain  that  he  has  thereby  been 
subjected  to  an  arbitrary  and  uncon- 
stitutional discrimination. 

The  certificates  of  birth  and  death 
tx»  which  the  statute  refers  are  re- 
quired to  ccmtain  such  "items  of  in- 
formation as  the  state  registrar  of 
vital  statistics  shall  deem  important 
or  necessary,"  in  addition  to  such 
facts  as  the  date  and  place  of  a  birth 
or  death,  the  name,  sex,  and  color  of 
a  child  reported  bom,  the  name,  age, 
color,  occupation,  condition,  and 
birthplace  of  a  person  reported  to 
have  died,  the  cause  of  death,  dura- 
tion of  illness,  and  the  name  and  ad- 
dress of  the  attending  physician.  It 
was  the  evident  theory  <rf  the  legis- 
lature that  some  of  the  information 
which  the  law  directed,  or  the  state 
registrar  of  vital  statistics  might 
deem  necessary,  to  be  included  in 
the  birth  or  death  certificates,  could 
be  furnished  more  satisfactorily  by 
a  physician  having  the  qualifications 
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demanded  by  the  statute  of  prac- 
titioners of  medicine  and  surgery 
than  by  those  who  were  licensed  to 
practice  osteopathy  exclusively.  As 
to  thjs  real  necessity  for  making 
such  a  distinction,  this  court  has  no 
right  to  decide.  The  only  inquiry 
we  are  authorized  to  make  is  wheth- 
er the  action  of  the  legislature  in 
restricting  the  means  and  agencies 
by  which  vital  statistics  are  to  be 
obtained  is  clearly  unreasonable. 

In  the  case  of  Watson  v.  State, 
105  Md.  660,  66  Atl.  635,  where  the 
decision  sustained  the  validity  of  an 
act  which  required  licenses  to  be 
procured  by  practitioners  of  medi- 
cine or  surgery,  but  which  exempted 
certain  classes  of  physicians  and 
surgeons,  and  chiropodists,  mid- 
wives,  and  masseurs,  or  other  ''man- 
ual manipulators  who  use  no  other 
means,''  the  opinion  of  the  Supreme 
Court  in  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  294,  42  L.  ed. 
1043,  18  Sup.  Ct.  Rep.  594,  discuss- 
ing the  constitutional  provision  as 
to  the  equal  protection  of  the  laws, 
was  quoted  in  part  as  follows :  "This 
rule  prescribes  no  rigid  equality,  and 
permits  to  the  wisdom  and  discre- 
tion of  the  legislature  a  wide  lati- 
tude so  far  as  the  interference  of 
this  court  is  concerned.  .  •  . 
Equality  of  operation  does  not  mean 
indiscriminate  operation  on  per- 
sons, merely  as  such,  but  on  persons 
according  to  their  relations.  .  •  . 
Hardships,  impolicy,  or  injustice  of 
state  laws  is  not  necessarily  an  ob- 
jection to  their  constitutional  valid- 
ity." 

The.  decision  in  Watson  v.  State 
was  affirmed  by  the  Supreme  Court 
in  218  U.  S.  173,  54  L.  ed.  987,  30 
Sup.  Ct  R^*  644.  In  holding  that 
none  of  the  exemptions  complained 
of  rendered  the  act  invalid,  the  Su- 
preme Court  said :  ''Before  a  law  of 
this  kind  can  be  declared  violative 
of  the  14th  Amendment  as  an  un- 
reasonable classification  of  the  sub* 
jecte  of  such  legis- 
lation because  of  T^^IH^H'^^ 
the  omission  of  cer- 
tain classes,  the  court  must  be  able 
to  say  that 'there  is  'no  fair  reason 
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for  the  law  that  would  not  require 
with  equal  force  its  extension  to 
others  whom  it  leaves  untouched/ 
Such  was  the  expression  of  this 
court  in  Missouri,  K.  &  T.  R.  Co.  v. 
May,  194  U.  S.  269,  48  L.  ed.  972,  24 
Sup.  Ct.  Rep.  638,  quoted  with  ap- 
proval in  Williams  v.  Arkansas,  217 
U.  S.  79,  54  L.  ed.  673,  30  Sup.  Ct. 
Rep.  493,  18  Ann.  Cas.  865.  .  .  . 
The  selection  of  the  exempted 
classes  was  within  the  legislative 
power,  subject  only  to  the  restric- 
tion that  it  be  not  arbitrary  or  op- 
pressive, and  apply  equally  to  all 
persons  similarly  situated." 

In  our  opinion  the  discrimination 
we  are  considering  in  the  present 
case  is  not  so  clearly  arbitrary  as 
to  justify  the  court  in  declaring  it 


lectloa    of    vital 
certlflemtea 
deaial  of  rls^t 
to  fvmtali. 


void.  It  relates  solely  to  the  collec- 
tion of  vital  statistics.  The  legis- 
lature has  the  un- 
doubted right  to  de- 
termine as  to  the 
methods  to  be  em- 
ployed in  obtaining 
such  information  for  the  use  o£  the 
public.  Its  designation  of  certain 
agencies  for  that  purpose,  in  the 
statute  under  consideration,  is  not 
such  an  obvious  abuse  of  its  discre- 
tion as  to  authorize  the  court  to  sub- 
stitute its  own  for  the  legislative 
judgment  and  to  refuse  to  recog- 
nize the  provision  as  a  valid  enact- 
ment; 

The  order  dismissing  the  petition 
for  mandamus  will  be  afifamed. 

Order  affirmed  with  costs. 


ANNOTATION. 
Who  is  a  physician  or  surgeon  wifiun  statule  in  relation  to  vital  statistics. 


No  definite  rule  can  be  laid  down 
to  determine  who  is  a  physician  or 
surgeon  within  the  meaning  of  stat- 
utes in  relation  to  vital  statistics, 
since  this  question  depends,  to  a  great 
extent,  upon  the  statutory  law  of  the 
different  states. 

Osteopaths. 

The  rule  as  to  osteopaths,  in  so  far 
as  a  rule  can  be  laid  down  in  view 
of  the  statutory  nature  of  the  subject, 
and  the  small  number  of  cases  found, 
seems  to  be  that  a  duly  licensed  and 
registered  osteopath  is  a  physician 
within  the  meaning  of  that  term  as 
used  in  vital  statistics  statutes,  unless 
expressly  excluded  by  the  statute. 
People  ex  rel.  Gage  v.  Siman  (1917) 
278  III.  256,  115  N.  E.  817;  Re  Opinion 
of  Justices  (1919)  —  R  L  — ,  107  Atl. 
102;  Kbiningham  v.  Blake  (reported 
herewith)  ante,  1066. 

Thus,  it  was  held  in  People  ex  rel. 
Gage  V.  Siman  (IlL)  supra,  that  one 
who  practices  osteopathy,  pursuant  to 
the  certificate  of  the  state  board  of 
health  authorizing  him  to  treat  human 
ailments  without  the  use  of  medicine 
and  without  performing  surgical  oper- 
ations, is  a  physician  entitled  to  reg- 
istration under  an  act  to  provide  for 
the  registration  of  births  *and  deaths. 


The  court  said :  "That  the  relator  was 
engaged  in  practising  medicine  is  set- 
tled by  §  7  of  the  Act  to  Regulate 
the  Practice  of  Medicine  in  the  State 
of  Illinois  (Hurd's  Stat.  1916,  p. 
1701),  and  the  case  of  People  v.  Gor- 
don (1902)  194  111.  560,  88  Am.  St 
Rep.  165,  62  N.  E.  858,  15  Am.  Grim. 
Rep.  540.  Though  the  osteopathic 
physician  does  not  use  medicine  or 
perform  surgical  operations  he  does 
treat  and  operate  on  patients  for  phys- 
ical ailments,  and  but  for  his  certifi- 
cate from  the  state  board  of  health 
would  be  liable  to  the  penalty  pre- 
scribed for  practising  medicine  with- 
out a  license.  A  physician  is  one 
versed  in  or  practising  the  art  of  medi- 
cine, and  the  term  is  not  limited  to 
the  disciples  of  any  particular  school. 
The  term  'medicine'  is  not  limited  to 
substances  supposed  to  possess  cura- 
tive or  remedial  properties,  but  has 
also  the  meaning  of  the  healing  act, 
— ^the  science  of  preserving  health  and 
treating  disease  for  the  purpose  of 
cure, — ^whether  such  treatment  in- 
volves the  use  of  medical  substances 
or  not.  In  common  acceptation,  any- 
one whose  occupation  is  the  treatment 
of  diseases  for  the  purpose  of  curing 
them  is  a  physician,  and  this  is  the 
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sense  in  which  the  term  is  used  in  the 
Medical  Practice  Act.  The  term  is  not 
used  in  any  different  sense  in  §  16  of 
the  Vital  Statistics  Act,  which  re- 
quires every  physician,  midwife,  un- 
dertaker, and  seicton  to  register  his 
or  her  name,  address,  and  occupation 
with  the  local  registrar  of  the  vital 
statistics  registration  district  in 
which  he  resides.''  It  was  further 
held  in  this  case  that  a  provision  of 
the  Medical  Practice  Act,  declaring 
that  only  those  who  were  authorized 
to  practise  medicine  and  surgery  in 
all  their  branches  shall  call  or  adver- 
tise themselves  as  physicians  or  doc- 
tors, did  not  sustain  the  position  that 
only  persons  licensed  to  practise  medi- 
cine and  surgery  in  all  their  branches 
were  authorized  to  issue  certificates 
of  death,  upon  the  ground  that  such 
provision  did  not  declare  that  persons 
treating  physical  ailments  without 
the  use  of  medicine,  and  without  per- 
forming surgical  operations,  were  not 
physicians,  but  only  that  they  should 
not  call  themselves  physicians  or  ad- 
vertise themselves  as  such. 

In  Re  Opinion  of  Justices  (1919)  — 
R.  I.  — ,  107  Atl.  102,  the  justices  of 
the  supreme  court,  upon  the  receipt 
from  the  governor  of  a  request  for 
their  opinion,  answered  in  the  affirma- 
tive the  following  question:  "Are  the 
persons  who  have  received  certificates 
to  practise  osteopathy  from  the  state 
board  of  health  under  chapter 
1058  of  the  Public  Laws  of  1914, 
and  who  have  registered,  under 
chapter  198  of  the  General  Laws 
in  the  town  clerk's  office  of  the  city 
or  town  in  which  they  reside,  their  au* 
thority  for  so  practising,  legally  enti- 
tled to  sign  death  certificates  in  those 
cases  where  they  were  last  in  attend- 
ance profeesionally  upon  the  de- 
ceased?" The  justices  in  giving  the 
reason  for  their  answer  said:  "Sec- 
tion 7,  chap.  121,  of  the  General  Laws 
1909,  as  amended  by  §  2,  chap.  575, 
Public  Laws  1910,  provides  that  in 
case  of  death  the  undertaker  or  em- 
balmer  who  has  charge  of  the  body 
shall  file  with  the  town  clerk  or  regis- 
trar a  certificate  of  death  prepared  in 
accordance  with  §  3  of  this  chapter. 
This  section  also  provides  that  the 


medical  certificate,  which  is  a  re- 
quired part  of  the  death  certificate, 
shall  state  the  cause  of  death  in  detail 
as  specified  in  the  statute,  and  that 
'the  medical  certificate  shall  be  made 
and  signed  by  the  physician,  if  any, 
last  in  attendance  on  the  deceased. 
But  whenever  the  body  of  a  person  is 
lying  dead  in  any  town  or  city,  who 
has  been  unattended  in  his  or  her  last 
sickness,  by  a  physician  registered  to 
practise  in  this  state,  the  town  or  city 
clerk,  or  in  the  city  of  Providence  the 
city  registrar,  shall  call  upon  a  regis- 
tered physician,  or  the  medical  exam- 
iner of  the  district  in  which  the  re- 
mains are  lying  to  inquire  into  and 
to  certify  as  to  the  cause  and  manner 
of  death.  .  .  .'  Is  a  registered 
practitioner  of  osteopathy  a  'physi- 
cian registered  to  practise'  in  this 
state  within  the  fair  meaning  of  these 
words  in  this  section?  We  think  that 
he  is.  There  is  no  exiureBS  and  spe- 
cific requirement  in  chapter  1058 
which  requires  an  osteopath  to  regis- 
ter his  certificate.  The  obligation  to 
register  is  imposed  by  |  2,  chap.  198» 
which  is  general  in  its  terms,  and  ap- 
plies to  all  persons  who  practise  medi- 
cine or  surgery.  The  person  r^pUter- 
ing  under  this  .section  is  required  to 
subscribe  and  verify  by  oath  an  affida- 
vit of  his  age,  address,  etc.,  and  'the 
school  or  system  of  medicine  to  which 
he  or  she  proposes  to  belong.'  Section 
1  of  chapter  198  provides  as  follows: 
It  shall  be  the  duty  of  each  town  and 
city  clerk  to  purchase  a  book  of  suit- 
able size,  to  be  known  as  the  "medical 
register"  of  each  city  or  town,  and  to 
set  apart  one  full  page  for  the  regis- 
tration of  each  physician.'  The  recog- 
nition in  the  sections  referred  to  of 
the  practitioner  of  osteopathy  as  a 
physician  is  clear  and  unmistakable. 
The  osteopath  is  required  to  register, 
and  by  §  1  he  is  to  be  registered  as  a 
physician  in  the  'medical  register.' 
All  physicians  get  their  authority  to 
sign  medical  certificates  in  cases  of 
death  by  the  provisions  of  chapter  198, 
of  which  chapter  1068  is  now  a  part. 
As  the  osteopaths  are  now  authorized 
to  practise  medicine  in  a  particular 
way,  as  they  are  required  to  be  reg- 
istered in  the  medical  register  and  are 
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subject  to  the  disciplinary  control  of 
the  board  of  health  by  the  same  gen- 
eral provisions  of  chapter  193  as  all 
doctors  of  medicine,  so  called,  we 
think  that  the  word  'physician'  in  §  2, 
chap.  575,  should  properly  be  con- 
strued in  its  broader  meaning  to  in- 
clude osteopaths,  and  that  as  used  in 
this  part  of  the  statutes  it  is  not  to  be 
confined  to  its  limited  meaning  of  doc- 
tor of  medicine." 

But  in  the  reported  case  (Keining- 
HAM  V.  Blake,  ante,  1066)  osteopaths 
were  held  not  to  have  the  right  to  be 
registered  with  the  city  registrar  of 
vital  statistics  as  physicians  entitled 
to  Hie  certificates  of  births  and  deaths, 
because  of  the  express  provision  in 
the  statute  that  nothing  therein  con- 
tained shall  authorize  any  state  or  mu- 
nicipal officer  "to  accept  from  any  os- 
teopathic practitioner  any  birth  or 
death  certificate." 

ChvUtian  8«leatl«ts« 

A  Christian  Scientist  is  not  a  phy- 
sician within  the  meaning  of  a  statute 
requiring  the  report  of  contagious  dis- 
eases to  the  board  of  health,  and  mak* 
ing  a  violation  thereof  a  misdemeanor. 
The  court  said:  'There  is  no  doubt 
whatever  that  defendant  was  not  a 
physician.  The  statute  itself  up<m 
which  the  city  relies  to  sustain  the 
conviction  demonstrates  this.  The 
statute  is  under  the  significant  head- 
ing of  'Medicine  and  Surgery,'  and  in 
the  body  thereof  it  refers  to  and  con- 
templates 'persons  practising  medi- 
cine and  surgery.'  Rev.  Stat,  1899,  §§ 
8507,  8517.  It  regulates  the  practice 
of  medicine  and  surgery  by  requiring 
persons  who  engage  in  practice  to 
have  diplomas  and  to  obtain  certifi- 
cates from  the  board  of  health.  The 
words  'medicine  and  surgery,'  and 
'practising  medicine  and  surgery,'  be- 
ing in  a  penal  statute,  must  be  taken 
to  have  a  meaning  in  their  ordinary 
sense.  Medicine,  in  its  ordinary  sense, 
as  applied  to  human  ailments,  means 
something  which  is  administered, 
either  internally  or  externally,  in  the 
treatment  of  disease,  or  the  relief  of 
sickness.  It  may  be  applied  externally, 
and  it  need  not  necessarily  be  a  sub- 
stance which  may  be  seen  and  han- 
dled.    It  may   consist  of  electricity 


conveyed  by  instruments  or  the  human 
hand.,  And  he  whose  profession  it  ia 
to  prescribe  and  administer  this,  after 
diagnosing  the  complaint,  is  a  physi- 
cian as  commonly  and  ordinarily  un- 
derstood. Thus  the  statute  will  in- 
clude what  is  known  as  'a  medical 
clairvoyant'  who  visits  sick  patients, 
examines  their  condition,  determines 
the  nature  of  the  disease,  and  pre- 
scribes the  remedies  deemed  most 
appropriate.  Bibber  v.  Simpson 
(1871)  59  Me.  181;  Nelson  v.  Har- 
rington (1888)  72  Wis.  591,  1  L.R.A. 
719,  7  Am.  St.  Rep.  900,  40  N.  W.  228. 
And  so  one  is  practising  surgery  who 
professes  and  practises  bone-setting 
in  dislocations  and  fractures,  reduc- 
ing sprains,  swellings,  and  contrac- 
tion of  the  sinews  by  friction  and  fo- 
mentation. Hewitt  V.  Charier  (1835) 
16  Pick.  (Mass.)  353."  The  conten- 
tion was  made  in .  this  case  that  the 
lawmaking  power,  as  it  frequently 
does,  had  stepped  in  and  given  to  the 
word  "physician"  a  broader  meaning 
than  it  would  have  without  such  aid 
in  that,  at  another  place  in  the  same 
statute,  it  described  those  who  should 
be  regarded  as  practising  medicine, 
by  providing  that  any  person  should 
be  regarded  as  practising  medicine, 
within  the  meaning  of  such  statute, 
who  should  profess  publicly  to  be  a 
physician  and  to  prescribe  for  the 
sick,  or  who  should  append  to  his 
name  the  letters  "M.  D."  The  court,  in 
overruling  this  contention,  said: 
"This  section  does  not  bear  out  the 
city's  contention.  It  does  not  pretend 
to  enlarge  the  ordinary  meaning  un- 
derstood by  the  use  of  the  word  'phy- 
sician.' The  entire  article  lays  down 
qualifications  and  makes  regulations 
for  all  those  'practising  medicine  and 
surgery.*  And  by  the  section  just 
quoted  it  declares  that  all  those  shall 
be  regarded  as  practising  medicine 
who  shall  publicly  profess  to  be  phy- 
sicians and  prescribe  for  the  sick; 
that  is  to  say,  physicians  practising 
and  prescribing  medicine  for  the  sick. 
In  a  broad  sense  there  may  be  'a  phy- 
sician for  the  soul,'  but  surely  the 
statute  does  not  include  those  pre- 
scribing moral  doctrine  for  the  moral- 
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ly  infirm.  The  statute  evidently  does 
not  intend,  by  that  section,  to  make 
anyone  a  practitioner  of  medicine  who 
is  not  such  practitioner,  or  who  does 
not  pretend  to  be  such.  Its  only  ob* 
ject  is  to  prevent  the  escape  of  those 
actually  practising  medicine  (whether 


skilled  physicians  or  fraudulent  pre- 
tenders) by  declaring  they  shall  be 
considered  as  so  doing  if  they  publicly 
announce  or  'profess'  that  they  are 
physicians,  or  append  'M.  D.'  to  their 
names."  Kansas  City  v.  Baird  (1902) 
92  Mo.  App.  204.  G.  V.  I. 


HORACE  F.  TILTON,  Exr.,  etc.,  of  Thomas  H.  Daniels,  Deceased, 

WALTER  H.  DANIELS. 

Jfevp  Hamptt^ure  Supreme  Court -^Pehruarp  3t  i020» 
(—  N.  H.  — ,  109  Atl.  145.) 

WiflB  -—  witness  -—  oflBeial  certifying  to  signatures. 

1.  A  justice  of  the  peace  certifying  upon  a  will  the  verity  of  the  signa- 
tures thereto  becomes  a  witness  to  the  will. 

[See  note  on  this  qiiestion  beginning  on  page  1075.] 

—  attestation  —  what  is. 

2.  The  attestation  of  a  will  consists 
in  the  witness  seeing  that  those  things 
exist  and  are  done  which  the  statute 


requires. 

Evidence  —  intent  in  signing  will  — 

effect. 

8.  Testimony  of  the  justice  of  the 


peace  who  certified  upon  a  will  the 
verity  of  the  sigfaatures,  that  he  did 
not  sign  as  a  witness,  is  not  conclu- 
sive of  that  fact. 

[See  10  R.  C.  L.  946,  947.] 


Transfer  by  the  Superior  Court  for  Grafton  County  (Sawyer,  J.)  for 
the  opinion  of  the  Supreme  Court  of  an  appeal  from  a  decree  of  the  Pro- 
bate Court,  allowing  the  will  of  Thomas  H.  Daniels,  deceased.  Appeal  dis- 
missed. 


The  document  in  question  was 
signed  as  follows: 

Thomas  H.  Daniels. 
Witnesses : 

Wilmer  C.  Cox, 
Amos  Blake. 
Signed  before  me. 
John  R.  Connor,  Just,  of  Peace. 

Connor  testified  that  he  did  not  un- 
derstand that  he  was  to  sign  as  a  wit- 
ness, but  simply  as  a  justice  of  the 
peace  which  he  did. 

MessBs.  Kenson  E.  Dearborn,  Alvin 
P.  Wentworth,  and  Walter  M.  Flint, 
for  plaintiff: 

The  only  evidence  the  will   itself 
need  bear  of  a  proper  attestation  is 
the  signatures  of  the  witnesses. 
S  AJLR.— 68. 


40  Cyc.  1125;  Mead  v.  Presbyterian 
Church,  229  111.  526,  14  L.R.A.(N.S.) 
255,  82  N.  E.  371,  11  Ann.  Cas.  426; 
Ela  V.  Edwards,  IG  Gray,  91;  Osborn 
v.  Cook,  11  Cush.  532,  59  Am.  Dec.  155; 
Forsaith  v.  Clark,  21  N.  H.  409. 

Witnesses  are  not  all  required  to 
subscribe  at  the  same  time. 

Smith  (N.  H.)  448;  40  Cyc.  1128. 

An  acknowledgment  of  a  previous 
signature  by  a  testator  is  a  sufficient 
execution. 

Lord  V.  Lord,  58  N.  H.  9,  42  Am. 
Hep.  565;  Chase  v.  Kittredge,  11  Al- 
len, 49,  87  Am.  Dec.  687. 

The  witnesses  need  not  know  that 
the  instrument  they  were  attesting 
was  a  will. 
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Osborn  v.  Cook,  11  Cush.  532,  59 
Am.  Dec.  155;  Welch  v.  Adams,  63  N. 
H.  847,  56  Am.  Rep.  521,  1  Atl.  1; 
Swinb.  Wills,  27;  Re  Claflin,  75  Vt. 
*19,  58  L.R.A.  261,  52  Atl.  1059;  Keely 
V.  Moore,  196  U.  S.  38,  49  L.  ed.  376,  25 
Sup.  Ct.  Rep.  169;  Adams  v.  Norris, 
23  How.  353,  16  L.  ed.  539;  Re  Hull, 
117  Iowa,  738,  89  N.  W.  979. 

When  a  testator  is  not  prevented  by 
physical  infirmities  from  seeing  and 
hearing  what  goes  on  around  him,  his 
will  is  attested  in  his  presence  if  he 
understands  and  is  conscious  of  what 
the  witnesses  are  doing  when  th^ 
write  their  names,  and  can,  if  he  is  so 
disposed,  readily  change  his  position 
so  that  he  can  see  and  hear  what  they 
do  and  say. 

Healey  v.  Bartlett,  73  N.  H.  110,  59 
Atl.  617,  6  Ann.  Cas.  413. 

Mr.  ThiMiia9  F.  Clifford,  for  defend- 
ant: 

A  will  must  be  "attested  and  sub- 
scribed by  three  or  more  creditable 
witnesses." 

Hodgman  v.  Kittredge,  67  N.  H.  254, 
68  Am.  St.  Rep.  661,  32  Atl.  158. 

A  will  must  be  executed  in  accord- 
ance with  the  statutory  requirements ; 
otherwise,  it  is  entirely  void. 

40  Cyc.  1097,  1098. 

The  request  to  sign  must  be  shown 
either  by  the  attestation  clause  or  by 
other  evidence. 

Re  McMulkin,  6  Dem.  847;  Lock- 
wood  V.  Lockwood,  51  Hun,  337,  2 
L.R.A.  425,  3  N.  Y.  Supp.  887. 

There  being  no  conflict  of  evidence, 
and  there  being  no  competent  evidence 
from  which  a  jury  of  impartial  and 
reasonable  men  could  find  that  Thom- 
as H.  Daniels  ever  requested  John  R. 
Connor  to  sign  as  a  witness,  the  court 
correctly  directed  a  verdict  for  the 
appellant. 

Paphro  D.  Pike  Co.  v.  Baty,  69  N. 
H.  453,  43  Atl.  623 ;  Perry  v.  Hardy,  71 
N.  H.  151,  51  Atl.  644. 

Peaslee,  J.,  delivered  the  opinion 
of  the  court : 

The  contestant  bases  his  claim  to 
have  the  will  disallowed  upon  the 
proposition  that  Connor  did  not  si^rn 
as  a  witness.  No  other  objection  is 
suggested,  and,  unless  this  is  well 
taken,  the  exception  to  the  ruling 
directing  a  verdict  for  him  must  be 
sustained. 

In  order  that  a  will  be  duly  au- 
thenticated, two  things  are  required. 


It  must  be  both  ^'attested  and  sub- 
scribed.? Pub.  Stat.  chap.  186,  §  2. 
Attestation  "consists  in  the  wit- 
nesses  seeing   that  wiii»- 

thOSe     things     exist    attentailon- 

and  are  done  which  ^^^  **• 
the  statute  requires."  Nunn  v. 
Ehlert,  218  Mass.  475,  L.R.A.1915B, 
87,  106  N.  E.  165.  "Attestation  is 
the  act  of  the  senses ;  subscription  is 
the  act  of  the  hand ;  the  one  is  men- 
tal; the  other  mechanical."  Swift 
V.  Wiley,  1  B.  Mon.  114, 117.  To  at- 
test the  signature  means  to  take 
note  mentally  that  the  signature  ex- 
ists as  a  fact.  If  this  is  done,  and 
the  attestor  also  subscribes  his 
name,  the  statute  is  complied  with. 
The  essential  thing  is  that  "by  the 
signature  he  meant  to  aflSrm  that 
the  deceased  executed  the  will  in 
his  presence."  Griffiths  v.  Griffiths, 
L.  R.  2  Prob.  &  Div.  300,  304,  41  L. 
J.  Prob.  N.  S.  14,  25  L.  T.  N.  S.  574, 
20  Week.  Rep.  192.  In  this  case 
Connor  was  requested  to  and  did 
take  note  of  the  signature.  At  the 
testator's  request,  he  was  sworn  by 
Connor  to  the  truth  of  the  asserted 
verity  of  the  signature,  and  Connor 
certified  that  fact  upon  the  will. 

"The  only  object  the  testator 
could  have  had  in  acknowledging  his 
signature,  declaring  his  will,  and 
asking  a  certificate  was  to  get  Beam 
as  a  witness  to  those  facts.  They 
may  have  ascribed  to  the  certificate 
of  a  justice  an  evidentiary  force  and 
dignity  not  accorded  it  by  the  law, 
but  this  mistake  cannot  impair  the 
force  which  the  law  accords  to  at- 
testing signatures,  without  regard 
to  the  station  of  the  signer.  The 
testator,  in  asking  for  Beam's  cer* 
tificate,  sought  to  make  him  a  wit- 
ness to  the  facts  he  had  acknowl- 
edged and  declared,  and  perhaps  be- 
lieved that  the  official  form  of  at- 
testation would  import  such  indis- 
putable verity  as  would  dispense 
with  further  testimony  from  the 
witness.  While  this  effect  cannot 
be  accorded  to  it,  we  can  see  no  rea- 
son, in  law  or  justice,  why  the  effect 
of  an  ordinary  attestation  should  be 
denied  to  it.  Whether  testi^ing 
through  his  certificate  or  as  a  wit- 
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ness  in  a  probate  proceeding,  Beam 
was  asked  to  bear  witness  to  the 
fact  that  the  writing  had  been  sub- 
scribed by,  and  was  the  will  of,  the 
testator.  That  is  the  ordinary  office 
of  a  witness,  and  as  such  Beam 
signed  the  will/'  Payne  v.  Payne, 
54  Ark.  415,  16  S.  W.  1. 
The     authorities     are     uniform. 

Such  an  execution 
makes  the  official  a 
witness  to  the  will. 
Keely  v.  Moore,  196 
U.  S.  38,  49  L.  ed.  376,  25  Sup.  Ct. 
Rep.  169 ;  Adams  v.  Norris,  23  How. 
353,  16  L.  ed.  539 ;  Murray  v.  Mur- 
phy, 39  Miss.  214;  Re  Hull,  117 
Iowa,  738,  89  N.  W.  979 ;  Bolton  v. 
Bolton,  107  Miss.  84,  64  So.  967 ;  1 
Schouler,  Wills,  8  344. 

It  is  argued  that,  since  Connor 
testified  that  he  was  not  asked  to 
sign  as  a  witness,  and  that  he  did 
not  undertake  to  sign  as  one,  there- 
fore it  cannot  be  found  that  he  did 
so.  The  conclusion  drawn  is  based 
upon  an  erroneous  idea  of  the  nature 
of  the  question  involved.  There  is 
no  dispute  as  to  the  language  of  the 
request,  nor  as  to  the  mental  atti- 
tude of  the  testator  and  of  Connor. 
The  question  whether  this  request, 
the  state  of  mind  of  the  testator 
evidenced  thereby,  and  the  result- 
ing understanding  and  signing  on 
the  part  of  Connor  constitute  a  re- 
quest for  and  an  execution  of  the  act 
of  an  attesting  witness,  is  one  of 
law.    It  was  Connor's  opinion  that 

they  did  not.     Ac- 
EtllS'rr"  cordingly   he   testi- 

requested  to  sign  as 
a  witness,  and  did  not  do  so.    But 
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that  is  merely  his  conclusion  touch- 
ing the  law.  In  his  view  it  was  neces- 
sary that  the  request  to  sign  as  a 
witness  be  made  eo  nomine ;  and,  as 
it  was  not  so  made,  he  concluded 
that  he  was  not  requested  so  to  act. 
And  so  of  his  act  subscribing  his 
name  as  a  justice  of  the  peace*  His 
view  of  the  law  was  that  signing  in 
that  capacity  did  not  include  indi- 
vidual action.  He  thought  that  the 
certificate  of  attestation  by  John 
R.  Connor,  justice  of  the  peace,  was 
a  thing  entirely  separable  from  his 
subscribing  as  an  individual.  His 
testimony  that  he  did  not  sign  as  an 
individual,  i.  e.,  as  a  "witness,"  is 
merely  a  denial  of  the  law.  It  is  not 
evidence  which  varies  or  contra- 
dicts the  fticts  to  which  he  also  tes- 
tifies, i 

The  occurrences  between  the  tes- 
tator and  Connor  include  every  safe- 
guard.  intended  to  be  provided  by 
the  statute.  Connor  was  fully  in- 
formed and  took  note  of  the  fact 
that  the  paper  in  question  had  been 
signed;  and  his  signature  affixed 
thereto  identified  the  paper.  If 
technical  reasons  could  be  assigned 
for  holding  that  there  was  not  a 
compliance  with  the  statute,  they 
would  not  be  entitled  to  prevail 
against  the  practical  reasons  for  the 
opposite  result.  The  motion  to  di- 
rect a  verdict  for  the  ai^ellant 
should  have  been  denied. 

In  accordance  with  the  stipulation 
made  at  the  trial,  the  order  is,  ap- 
peal dismissed. 

All  concur. 


ANNOTATION. 
WiUs:  chanKter  as  wiliieis  of  oae  who  aigned  ¥fill  for  another  purpote. 


I.  Officer    attaching    official    certificate, 

1075. 
II.  Person   who   writes   testator's   name 
and  attests   the   signature   by   his 
own,  107S. 
III.  Miscellaneoas,  1070. 
rv.  Goncluaioa,  lOSO. 

/.  Officer  attaching  official  eerHflcate, 

In  a  number  of  cases  in  which  an 


officer  authorized  to  take  acknowl- 
edgments has  attached  his  official  cer- 
tificate to  a  will,  in  accordance  with 
the  request  of  the  testator,  the  officer 
has  been  regarded  as  a  witness,  the 
certificate  being  regarded  as  super- 
fluous. Thus,  in  Payne  v.  Payne 
(1891)  54  Ark.  415,  16  S.  W.  1,  a  will 
was  held  sufficiently  attested  where, 
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after  it  had  been  signed  by  the  testa- 
tor and  one  witness,  it  was  taken  by 
the  testator  to  a  justice  of  the  peace, 
who  was  asked  by  the  testator  to  put 
his  certificate  as  a  justice  of  the  peace 
to  it,  and  who  thereupon  signed  and 
certified  the  will  in  his  official  char- 
acter. The  court'  stated  that  the  form 
in  which  the  will  was  attested  was  im- 
material; that  "the  question  is,  Did 
the  testator  acknowledge  the  signature, 
declare  the  writing  to  be  his  will,  and 
request  Beam  to  sign  it  as  a  witness  to 
those  facts?  and,  if  so,  did  Beam  sign 
it  in  evidence  thereof?  The  evidence 
shows,  as  applying  to  this  question,  a 
literal  compliance  with  the  law  in 
every  respect  except  that  the  testator 
asked  Beam  to  put  his  official  certifi- 
cate to  the  will,  instead  of  formally 
asking  him  to  sign  it  as  a  witness. 
Was  this  susbtantially  a  request  of 
Beam  to  sign  the  will  as  a  witness? 
He  could  not  make  the  certificate  to 
the  will  without  signing  it,  and,  in 
response  to  the  request  to  make  his 
certificate,  did  sign  it  in  the  presence 
of  the  testator.  The  only  object  the 
testator  could  have  had  in  acknowl- 
edging his  signature,  declaring  his 
will,  and  asking  a  certificate  was  to  get 
Beam  as  a  witness  to  those  facts. 
They  may  have  ascribed  to  the  certifi- 
cate of  a  justice  an  evidentiary  force 
and  dignity  not  accorded  it  by  the  law, 
but  this  mistake  cannot  impair  the 
force  which  the  law  accords  to  attest- 
ing signatures,  without  regard  to  the 
station  of  the  signer.  The  testator,  in 
asking  for  Beam's  certificate,  sought 
to  make  him  a  witness  to  the  fact  he 
had  acknowledged  and  declared,  and 
perhaps  believed  that  the  official  form 
of  attestation  would  import  such  in- 
disputable verity  as  would  dispense 
with  further  testimony  from  the  wit- 
ness. While  this  effect  cannot  be  ac- 
corded to  it,  we  can  see  no  reason 
in  law  or  justice  why  the  effect  of  an 
ordinary  attestation  should  be  denied 
to  it.  Whether  testifying  through  his 
certificate,  or  as  a  witness  in  a  pro- 
bate proceeding,  Beam  was  asked  to 
bear  witness  of  the  fact  that  the  writ- 
ing had  been  subscribed  by  and  was 
the  will  of  the  testator."  In  Adams  v. 
Norris  (1860)  23  How.  (U.  S.)  353,  16 


L.  ed.  539,  a  will  signed  by  the  testa- 
tor,  whose  signature  was  followed  by 
the  signatures  of  an  officer  and  wit- 
nesses in  the  following  form :  "Before 
me,  in  the  absence  of  the  two  alcaldes, 
Roberto  T.  Ridley,  sindico.  Witnesses : 
Nathan  Spear.  Guillermo  Hinckley/' 
was  held  to  be  witnessed  by  the  sin- 
dico. The  court  states  that  it  did  not 
appear  that  a  sindico  was  charged 
with  any  function  in  the  preparation 
or  execution  of  testaments,  by  the 
law  or  custom  of  the  state  in  which 
the  will  was  executed,  and  further, 
that  it  did  not  appear  that  the  sindico 
in  the  instance  at  bar  expected  to  give 
any  sanction  to  the  instrument  by  his 
official  character;  that  he  attested  the 
execution  of  the  will;  and  that  his 
description  of  himself  which  he  affixed 
to  his  signature  should  not  detract 
from  the  efficacy  of  that  attestation. 

See  the  reported  case  (TiLTON  v. 
Daniels,  ante,  1073). 

In  Gump  V.  Gowans  (1907)  226  111. 
635, 117  Am.  St.  Rep.  275,  80  N.  E,  1086, 
where  it  was  sought  to  probate,  as 
a  will,  a  deed  which  was  acknowledged 
before  a  notary  public,  who  affixed  his 
signature  to  the  certificate  of  acknowl- 
edgment, the  court  states  that  perhaps 
Ihe  certificates  which  show  that  the 
maker  acknowledged  to  the  notary 
that  she  signed  the  instrument  would 
be  sufficient  to  make  him  a  subscrib- 
ing witness;  but  the  instrument  was 
denied  probate  as  a  will  because  there 
was  no  other  competent  witness. 

The  intent  with  which  the  testator 
and  official  taking  the  acknowledg- 
ment acted  is  not  emphasized  in  the 
foregoing  cases.  It  has  been  express- 
ly held,  in  the  case  of  a  will  executed 
in  a  foreign  country,  that,  although 
the  acknowledgment  was  probably 
prepared  under  the  belief  that  such 
an  acknowledgment  was  necessary, 
where  the  facts  necessary  to  a  valid 
attestation  were  present,  the  official 
might  be  regarded  as  a  witness. 
Keely  v.  Moore  (1904)  196  U.  S.  38,  49 
U  ed.  376,  25  Sup.  Ct.  Rep.  169.  In 
this  case  it  is  stated  that  the  certifi- 
cate of  the  officer  was  probably  pre- 
pared under  the  belief  that  wills,  like 
deeds,  made  in  a  foreign  country, 
must  be  executed  and  acknowledged 


ANNO.— WILL— WITNESS— SIGNING  FOR  ANOTHER  PURPOSE.   1077 


before  some  foreign  oiRcial,  or  before 
a  secretary  of  legation  or  consular 
officer  of  the  United  States.  The  cer- 
tificate in  question  was  to  the  effect 
that  the  testator  attended  before  the 
vice  consul  taking  the  acknowledg- 
ment, upon  the  day  following  the  date 
of  the  will,  acknowledged  it  to  be  his 
last  will  and  testament,  and  that  the 
signature  was  genuine.  The  court 
states  that  if  the  words  'Vice  consul 
of  the  United  States  of  America," 
which  were  added  to  the  consul's  sig- 
nature, were  omitted,  there  would  be 
no  failure  to  comply  with  the  statute 
relating  to' attestation,  unless  in  the 
omission  to  certify  that  the  vice  con- 
sul attested  and  subscribed  in  the 
presence  of  the  testator.  It  is  stated 
that  the  jury  might  properly  draw  the 
conclusion  that  it  was  signed  in  the 
testator's  presence,  as  this  would  be 
the  usual  course  of  business,  and  the 
presumption  would  be  that  the  vice 
consul  conformed  to  it  and  to  his  duty 
as  a  certifying  officer.  Under  these 
circumstances,  the  court  states  that 
^'as  such  certificate  was  unofficial  and 
contributes  nothing,  as  such,  to  the 
validity  of  the  will,  it  can  only  be 
looked  upon  as  the  affirmation  of  an 
ordinary  witness  to  the  facts  therein 
stated.  No  particular  form  of  attes- 
tation was  necessary,  as  appears  to  be 
the  case  in  England  and  in  several 
states  of  the  United  States ;  and  if  the 
certificate  of  Cooksey  [the  vice  con- 
sul] had  been  written  at  the  foot  of 
the  will  and  signed  by  himself  and  by 
the  two  witnesses  ...  it  would 
have  been  a  sufficient  attestation. 
How,  then,  can  it  be  regarded  as  in- 
sufficient when  an  attestation  in  one 
form  is  signed  by  two  witnesses,  and 
an  attestation  in  another  form  by  a 
ttiird?  Bearing  in  mind  that  the  cer- 
tificate, if  given  any  force  at  all,  must 
be  considered  an  attestation,  we-  do 
not  think  that  the  fact  that  it  may 
have  been  written  and  signed  under  < 
a  mistaken  impression  as  to  its  neces- 
sity and  purpose  vitiates  it  as  an  at- 
testation. What  use  was  intended  to 
be  made  of  it  is  immaterial,  if  it  were 
useless  for  any  purpose  as  an  official 
certificate.  The  facts  certified  are  ap- 
propriate to  the  attestation  of  the  in- 


strument, and,  If  true,  we  see  no  rea- 
son for  holding  it  to  be  invalid  as  an 
attestation  because  it  was  signed  un- 
der the  impression  that  it  was  neces- 
sary for  some  possible  purpose  as  a 
certificate." 

In  other  cases  the  intent  with  which 
the  officiiCl  acted  is  held  to  be  the  de- 
termining factor.  If  the  officer  in- 
tended to  act  as  a  witness,  and  added 
the  certificate  of  acknowledgment  in 
the  belief  that  it  would  give  greater 
validity  to  his  attestation,  the  officer 
has  been  held  to  be  a  sufficient  wit- 
ness. Murray  v.  Murphy  (I860)  39 
Miss,  214;  Bolton  v.  Belton  (1914)  107 
Miss.  84,  64  So.  967.  A  request  by  the 
testator  to  a  county  clerk,  to  whom  the 
testator  had  taken  his  will  after  it 
had  been  signed  by  testator  and  other 
witnesses,  "to  authenticate  it,"  was 
treated  as  a  request  to  witness  it,  and 
the  attestation  by  the  clerk  was  held 
sufficient,  although  the  clerk  took  the 
testator's  acknowledgment  of  his  sig- 
nature to  the  paper,  and  attached  a 
certificate  of  acknowledgment,  and 
signed  the  same  with  his  official  signa- 
ture. Franks  v.  Chapman  (1885)  64 
Ter.  159.  In  Murray  v.  Murphy 
(Miss.)  supra,  it  appeared  that  the  tes- 
tator published  and  declared  the  paper 
to  be  his  last  will  and  testament  in  the 
presence  of  each  and  all  of  the  wit- 
nesses, and  each  and  all  of  the  wit- 
nesses subscribed  their  names  thereto 
as  witnesses  in  the  presence  of  the 
testator  and  of  each  other;  that  the 
witness,  who  was  an  officer  entitled 
to  take  acknowledgments,  signed  his 
name  in  his  official  capacity  because 
he  and  the  other  witnesses  believed 
that  greater  validity  would  be  given 
to  his  signature  by  prefixing  thereto 
his  official  certificate,  but  he  intended 
thereby  to  be  an  attesting  witness  to 
the  will.  In  holding  him  to  be  a  suffi- 
cient attesting  witness,  the  court 
states  that  the  certificate  was  intend- 
ed and  signed  by  him  as  an  attestation 
to  the  execution  of  the  will;  that 
though  the  certificate  is  useless  his 
signature  as  a  subscribing  witness, 
which  was  the  essential  thing  and 
that  which  was  intended,  is  valid;  that 
the  superfluous  certificate  cannot  in- 
validate   the    regular    signature.      In 


1078 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


this  case  the  certificate  of  acknowl- 
edgment was  on  the  reverse  side  of  the 
page  on  which  the  will  was  written. 
The  court  states  that  as  to  the  place 
of  signature  of  the  attesting  witnesses 
all  that  was  necessary  for  that  pur- 
pose was  that  the  witnesses  should 
sign  their  names  upon  the  paper  in  the 
presence  of  the  testator,  in  testimony 
of  the  fact  that  it  was  the  paper 
signed  and  published  by  him  as  his 
will.  In  Bolton  v.  Bolton  (Miss.)  su- 
pra, the  testator,  the  person  who 
wrote  the  will,  and  the  officer  entitled 
to  take  acknowledgments  were  present 
when  the  will  was  executed.  The  offi- 
cer was  about  to  sign  his  name  as  an 
attesting  witness,  when  the  testator 
said  to  him,  "I  would  rather  you  take 
my  acknowledgment  to  it  because  I 
think  it  is  better;"  whereupon,  the 
officer  took  from  his  pocket  a  blank 
printed  acknowledgment,  took  the  tes- 
tator's acknowledgment,  and  filled  out 
and  signed  the  blank.  There  was 
some  dispute  as  to  whether  or  not  it 
was  attached  to  the  will  at  that  time; 
according  to  the  officer,  it  was  not 
physically  connected  with  the  will; 
according  to  the  other  witness  an  ef- 
fort was  made  to  paste  it  to  the  will, 
but,  the  paste  being  defective,  the  ef- 
fort resulted  in  a  failure,  and  after- 
wards it  was  attached  to  the  will  with 
mucilage.  In  sustaining  the  validity 
of  the  officer's  attestation,  the  court 
stated  that  the  will  was  signed  by  the 
testator  in  his  presence,  and  **there 
can  be  no  question  that  his  taking  the 
acknowledgment  and  attaching  his 
signature  thereto  was  for  the  purpose 
of  evidencing  the  fact  that  he  had  wit- 
nessed the  execution  of  the  will  by  the 
testator."  As  to  the  separation  of  the 
sheets,  the  court  stated  it  not  to  be 
necessary  for  the  signature  of  the  at- 
testing witness  to  be  on  the  same 
sheet  with  the  signature  of  the  testa- 
tor; that  if  the  sheets  were,  after  the 
execution,  pasted  together,  there  could 
be  no  doubt  that  the  attestation  of  the 
officer  would  have  been  sufficient;  that 
the  same  result  must  follow  when  the 
testator  himself,  knowing  what  the 
officer's  signature  was  intended  to  be, 
handed  the  papers  to  the  scrivener, 
folded  together,  as  his  completed  will. 


But  where. the  officer  taking  the  ac- 
knowledgment was  not  asked  to  wit- 
ness the  execution,  and  did  not  affix 
the  acknowledgment  with  the  knowl- 
edge of  the  testator  that  he  was  sign- 
ing as  a  witness,  it  has  been  denied 
that  he  may  be  treated  as  a  witness. 
Hull  V.  Hull  (1902)  117  Iowa,  738,  89 
N.  W.  979.  The  court  says  that  "it 
seems  to  be  settled  that  if  the  testator 
asks  a  person  who  is  competent  to  be 
a  witness,  but  also  is  competent  to 
take  acknowledgments,  to  attest  the 
will,  and  the  person  thus  requested, 
instead  of  attesting  the  will  in  the 
usual  way  as  a  witness,  affixes  his  cer- 
tificate of  acknowledgment  thereto, 
the  wiir  is  nevertheless  sufficiently 
witnessed  by  him.  The  important  fact 
is  whether  he  signed  as  witness,  under 
circumstances  rendering  his  attesta- 
tion proper.  .  .  .  But  the  difficulty 
about  treating  Smith  as  a  witness  is 
that  it  does  not  clearly  appear  that  he 
was  asked  to  witness  the  execution  of 
the  will,  or  that  he  affixed  the  ac- 
knowledgment with  the  knowledge  of 
the  testatrix  that  he  was  signing  it  as 
a  witness." 

//.  Person   who   writes  testator's   name 
and  attests  the  siffnature  by  his  oion. 

Where  a  person  who  signs  the  tes- 
tator's name  merely  writes  his  name 
under  that  of  the  testator,  to  evidence 
that  it  has  been  signed  in  this  manner, 
the  courts  are  not  agreed  whether 
such  person  can  be  regarded  as  a  wit- 
ness. A  will  signed  by  the  testator, 
"per  H.  M.  M.,"  was  held  not  to  be  suffi- 
ciently witnessed  by  H.  M.  M.,  the 
court  stating  that  a  mere  inspection  of 
the  paper  demonstrated  that  he  did  not 
sign  as  a  subscribing  witness,  but  only 
as  the  amanuensis  of  the  testator  in 
signing  the  testator's  name  to  the  in- 
strument. Burton  v.  Brown  (1898)  — 
Miss.  — ,  25  So.  61.  The  writer  of  a 
will,  who  signed  testator's  name  "by 
.  .  .  "  (the  scrivener's  name),  is  not 
a  sufficient  witness  to  the  will.  Peake 
V.  Jenkins  (1885)  80  Va.  293.  The 
court  stated  that  while  the  statute  re- 
quired no  form  or  particular  place  on 
the  paper  for  subscribing  witnesses  to 
sign,  yet  the  witnesses,  to  attest  a  will 
not  wholly  written  and  signed  by  the 
testator,  must  sign  the  paper  as  wit- 


ANNO.— WILL— WITNESS— SIGNING  FOR  ANOTHER  PURPOSE.    1079 


nessea.  Speaking  of  the  fact  of  the 
particular  case,  the  court  stated  that 
the  signature  of  the  scrivener  was  a 
special  attestation  by  her  to  the  one 
fact  of  her  signing  the  testatrix's 
name  for  her. 

But  it  has  been  held,  where  the  law 
requires  that  where  another  person 
signs  the  testator's  name  by  his  direc- 
tion the  will  is  invalid  unless  such  per- 
son shall  also  write  his  own  name  as 
witness,  that  there  is  a  sufficient  at- 
testation where  the  testator's  signa- 
ture was  followed  by  the  words:  "By 
[the  name  of  the  person  signing  tes- 
tator's namel.  In  his  presence,  and  at 
his  request,"  although  such  person 
did  not  sign  at  another  place.  Abra- 
ham V.  Wilkins  (1856)  17  Ark.  292. 
The  court  says  tiiat  this  person  sub- 
scribed his  own  name,  and  clearly  in- 
dicated that  he  signed  the  name  of  the  . 
testator,  at  testator's  request,  and  that 
he  wrote  has  own  name  immediately 
under  thai  of  the  testator,  "but  there  is ; 
no  good  reason  why  it  should  not  be  as 
valid  aa  if  he  had  written  it  in  the 
margin  on  the  left.  The  statute  does 
not  point  out  the  particular  place  on 
the  paper  where  the  name  shall  be 
signed.  He  does  not  expressly  state 
that  he  signed  it  as  a  witness,  but  in  * 
doing  the  act  he  placed  himself  in  the 
attitude  of  a  witness  to  the  fact." 

In  Pollock  V.  Glassell  (1846)  2 
Gratt.  (Va.)  439,  a  will  was  held  suffi- 
ciently attested  where  the  person  who 
wrote  the  paper  wrote  at  the  foot  of 
it  the  words,  "written  by  S.  S.  Ashton 
for,"  intending  to  add  the  name  of  the 
testatrix  if  the  latter  should  be  unable 
to  authenticate  the  paper  by  her  own 
signature;  but  when  this  was  men- 
tioned to  the  testatrix  she  did  sign  her 
name  to  it  herself,  and  when  she  was 
about  to  do  so  the  draftsman  of  the 
will  struck  out  with  a  pen  the  word 
"for,"  which  at  first  followed  her  own 
name  and  was  intended  to  precede  that 
of  the  testatrix  if  it  were  found  neces- 
sary that  the  latter  should  be  written 
by  the  draftsman.  The  testatrix  re- 
quested another  person  to  witness  the 
paper,  which  was  accordingly  done, 
and  then  requested  S.  S.  Ashton  to  do 
ao,  but  she  thought,  and  told  the  de- 
ceased, that  it  was  not  necessary  for 


her  to  sign-  it  again,  as  her  name  was 
already  there  in  the  manner  above 
stated.  The  court  refers  to  the  pro- 
vision of  the  statute  requiring  wills 
to  "be  attested  by  two  or  more  credible 
witnesses,  subscribing  their  names  in 
his  or  hei:  presence,"  and,  after  re- 
viewing the  facts  as  above  stated, 
says :  "I  cannot  doubt,  therefore,  that 
the  attestation  by  Miss  S.  S.  Ashton 
of  the  paper  T'  is  sufficient  under  the 
statute.  It  is  not  to  be  presumed  that 
she  placed  her  name  there  merely  to 
attest  the  circumstance  that  the  paper 
was  written  by  her;  a  fact  utterly  in- 
significant in  respect  to  the  legal  au- 
thentication of  the  instrument.  Her 
subscription  alone  was  a  sufficient  at- 
testation, and  the  memorandum  does 
not  disprove  it  was  so  intended.  At 
most  it  can  only  call  for  explanation, 
and  that  given  by  her  testimony  is 
completely  satisfactory." 

Jil,  Miscellaneous, 

A  will  was  admitted  to  probate  as 
being  duly  attested,  in  Griffiths  v. 
Griffiths  (1871)  L.  R.  2  Prob.  &  Div. 
(Eng.)  300,  where  one  of  the  wit- 
nesses signed  after  the  abbreviation, 
"Excetrs.,"  in  accordance  with  the  re- 
quest of  the  testator  that  he  sign  as 
executor.  The  court  states  that  the 
question  resolves  itself  into  one  of  fact, 
namely,  "Did  he  sign  as  an  executor 
only,  or  as  a  witness  also?"  In  hold- 
ing that  the  person  thus  signing  was  a 
sufficient  witness,  the  court  further 
states:  "It  may  have  very  well  been 
that  Homer  was  called  upon  to  sign 
as  witness  as  well  as  -executor,  and 
that  he  considered  he  signed  in  both 
characters.  Homer  himself  gave  evi- 
dence that  the  testator  asked  him  to 
sign  as  executor.  In  cross-examina- 
tion, he  said  the  testator's  words 
were:  'He  asked  me  to  sign.'  The 
court  is  of  opinion  that  Homer  did  not 
sign  exclusively  as  executor,  but  that 
by  his  signature  he  meant  to  affirm 
that  the  deceased  executed  the  will 
in  his  presence." 

The  fact  that  the  scrivener  of  a 
will,  who  was  named  therein  as  execu- 
tor, necessarily  wrote  his  own  name  in 
the  course  of  preparing  the  will,  can- 
not be  regarded  as  making  him  a  wit- 
ness, although  the  writing  was  done 
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in  the  presence  of  the  testator  who 
afterwards  signed  the  will  in  the 
presence  of  the  scrivener,  where  the 
testator  did  not  look  upon  or  consid- 
er  him  as  a  subscribing  witness  to  the 
will  but  called  others  to  perform  that 
function.  Snelgrove  v.-  Snelgrove 
(1812)  4  S.  C.  Eq.  4  (Desauss.)  274. 
The  court,  after  stating  that  the  sub- 
scribing witnesses  to  a  will  are  placed 
about  the  testator  as  guardians  to 
prevent  imposition,  and  to  secure  to 
the  public  the  due  execution  of  one  of 
the  most  important  acts  of  a  man's 
life,  often  performed  in  extremis,  con- 
tinues: **l  cannot  consider  the  acci- 
dental circumstance  which  placed 
Mr.  Cleary's  name  in  his  own  hand- 
writing on  the  face  of  the  will,  as 
executor,  in  the  presence  of  the  tes- 
tator, and  the  accidental  circumstance 
of  the  testator's  afterwards  signing  in 
his  presence,  as  constituting  him  a 
subscribing  and  attesting  witness." 

The  probate  of  a  will  was  refused 
in  Wilson's  Goods  (1866)  L.  R.  1  Prob. 
Div.  (Eng.)  269,  where  it  was  signed 
at  the  bottom  of  the  first  page  by  the 
testator,  and  immediately  below  this 
by  one  witness  following  the  word 
''witness;"  on  the  next  page,  under  a 
memorandum  relative  to  some  lease- 
hold houses,  appeared  the  names  of 
three  other  persons  to  whom  the  lease- 
hold property  was  appointed  as  trus- 
tees in  the  will.  In  denying  that  the 
persons  whose  names  appeared  under 
the  leasehold  memorandum  could  be 
regarded  as  witnesses,  it  is  stated  that 
"if  these  names  appeared  at  the  top  of 
the  page  it  might  have  been  supposed 
that  they  were  put  there  for  the  pur- 
pose of  attesting  the  will.  But  we 
find  this  memorandum,  and  these 
names  written  under  it,  very  probably 
because  they  are  to  become  trustees 
of  the  property  to  which  the  memo- 
randum relates.  They  probably  signed 
for  the  purpose  of  giving  their  assent 
to  the  acceptance  of  the  trust;  but 
whatever  may  have  been  their  motive 
for  attesting  the  memorandum,  it  does 
not  appear  that  they  were  placed  there 
in  order  to  attest  the  deceased's  signa- 
ture to  the  will." 

The  signing  of  a  will  by  a  wife  with 
the  name  of  her  husband,  as  requested 


by  the  testator,  does  not  make  the  wife 
a  sufficient  witness  to  the  will.  Re 
Jones  (1918)  101  Wash.  128,  172  Pac. 
206.  The  court  states  that  the  wife 
did  not  sign  as  a  witness,  and  did  not 
intend  to  do  so;  was  never  even  re- 
quested to  sign  as  a  witness,  but  was 
requested  to  sign  for  her  husband  and 
in  his.  name.  This  is  held  not  to  be 
sufficient  to  make  the  wife  a  witness. 

One  who  at  the  request  of  the  tes- 
tator, and  in  his  presence,  signed  his 
name  as  a  witness  to  a  will,  but  failed 
to  write  his  place  of  residence  as  re- 
quired by  law,  because  after  some  con- 
versation with  the  testator  he  sup- 
posed the  testator  would  have  the  will 
redrawn,  and  the  witness  did  not  re- 
gard it  as  an  executed  will,  was  held 
to  be  a  sufficient  witness  in  Lyman  v. 
Phillips  (1883)  3  Dem.  (N.  Y.)  459. 

The  fact  that  the  scrivener  who 
wrote  the  will  at  the  request  of  the 
testator  saw  him  sign  and  acknowl- 
edge it  as  his  last  will  and  codicil,  and 
saw  the  subscribing  witnesses  sign 
the  same  as  witnesses  in  the  presence 
of  each  other  and  of  the  testator,  does 
not  make  the  scrivener  a  sufficient  wit- 
ness. Dunlap  V.  Dunlap  (1812)  4  S.  C. 
Eq.   (4  Desauss.)  305. 

IV.  Concftf8<oii. 

From  the  foregoing  cases  a  tenden- 
cy appears  to  hold  one  who  signs  for 
some  other  purpose  a  sufficient  wit- 
ness, where  the  person  thus  signing 
possessed  the  necessary  qualifications 
for  a  witness,  and  would  have  been  a 
sufficient  witness  if  he  had  signed  in 
that  capacity.  It  cannot  be  denied 
that  this  is  not  a  strict  compliance 
with  the  statute.  The  position  of  the 
Iowa  court  in  Hull  v.  Hull  (1902)  117 
Iowa,  738,  89  N.  W.  979,  supra,  is, 
without  doubt,  the  logical  position 
upon  this  question.  The  signing  must 
be  with  the  intent  that  the  person 
should  act  as  a  witness,  or  the  person 
thus  signing  cannot  logically  be  re- 
garded as  a  witness.  It  will  be  ob- 
served that  in  some  of  the  foregoing 
cases  an  intent  to  act  as  a  witness  is 
imputed  to  the  person,  although  such 
an  intent  is  directly  contrary  to  the 
evidence  and  to  inferences  arising 
from  the  form  in  which  the  signing 
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was  done.  Practical  considerations, 
however,  support  the  tendency  to  re- 
gard such  signers  as  sufficient  wit- 
nesses, notwithstanding  there  is  not  a 


strict  compliance  with  the  statutes, 
and  these  considerations  have,  with- 
out doubt,  been  the  determinative  ele- 
ment with  the  eourte«         W.  A«  £. 


J.  S.  WYNNE  et  ah 

V. 

GREENLEAF  JOHNSON  LUMBER  COMPANY,  Appt 

North  Carol ifut  Supreme  Court  -^  March  17,  1920, 

(_  N,  C.  — ,  102  S.  E.  403.) 

Arbitration  —  violation  of  agreement  —  making  witness  drunk. 

1.  Intentionally  getting  drunk  a  material  witness  for  the  adversary  in 
an  arbitration  proceeding,  for  the  purpose  of  preventing  him  from  testi- 
fying, is  such  a  breach  of  the  arbitration  agreement  as  to  justify  its  revo- 
cation by  the  adversary, 

[See  note  on  this  question  beginning  on  page  1082.] 

Appeal  —  conclusiveness  of  referee's     proved  by  the  trial  judge,  is  conclusive 
finding  of  fact.  on  appeal. 

2.  A  referee's  finding  of  fact,  ap-  [See  2  R.  C.  L.  210.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Frank- 
lin County  (Guion,  J.)  confirming  a  report  of  the  referee  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages  for  cutting  timber  under  con- 
tract size,  and  for  the  negligent  burning  of  his  lands,  after  revocation  of  a 
common-law  arbitration  agreement.    Affirmed. 


Statement  by  Clark,  Ch.  J.: 

This  was  an  action  for  damages 
for  cutting  timber  under  contract 
size  and  negligent  burning  of  lands 
of  plaintiffs,  submitted  to  R.  B. 
White,  referee.  No  exceptions  were 
taken  to  Ihs  findings  of  fact  or  con- 
clusions of  law,  with  the  single  ex- 
ception of  his  findings  and  conclu- 
sions as  to  the  breach  of  the  agree- 
ment to  arbitrate  by  plaintiffs,  and 
consequent  damage  to  the  defend- 
ant. The  judgment  of  the  referee 
was  confirmed,  and  the  defendant 
appealed. 

Messrs.  William  H.  Ruffin,  Thomas 
W.  Ruffin,  and  W.  H.  Yarborough,  for 
appellant: 

It  must  be  shown  by  competent  evi- 
dence that  there  was  an  intention  of 
the  party  to  influence  or  improperly 
obtain  the  award ;  and  that  the  award 
had  been,  or  would  have  been,  affected 
by  such  conduct. 

3  Cyc.  746,  and  note  42;  Eaton  v. 
Eaton,  43  N.  C.    (8  Ired.  Eq.)    107; 


Mangum  v.  Mangum,  151  N.  C.  270,  65 
S.  E.  1004. 

Withdrawal  from  arbitration  leaves 
the  party  liable  to  answer  in  such 
damages  as  occurred  thereby. 

Carpenter  v.  Tucker,  98  N.  C.  816,  3 
S.  E.  831 ;  Williams  v.  Branning  Mfg. 
Co.  153  N.  C.  7,  31  L.R.A.(N.S.)  679. 
138  Am.  St.  Rep.  637,  68  S.  E.  902,  21 
Ann.  Cas.  954. 

Messrs.  Jones  &  Bailey  and  Benja- 
min T.  Holden^  for  appellees: 

Where  a  party  takes  a  fraudulent 
advantage  of  the  other  party,  the 
award  will  be  set  aside. 

2  R.  C.  L.  p.  391 ;  Chambers  v.  Crook, 
42  Ala.  171,  94  Am.  Dec.  637;  Emer- 
son V.  Udall,  13  Vt.  477,  37  Am.  Dec. 
604. 

Clark,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  only  question  presented  is  as 
to  the  right  of  the  plaintiffs  to  re- 
voke the  contract  of  arbitration. 

The  referee  found  as  facta  upon 
the    testimony,    which,    being    ap- 
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proved  by  the  judge,  are  conclusive 

on  appeal,  that  "on 
olSlX^H^rn'ot  October  3,  1916,  the 
'•'Snf"  ""***«  parties  entered  into 

of  fact.  ••!  M 

written  agreement 
to  arbitrate,  arbitrators  were  select- 
ed, and  a  hearing  set  at  Vaughn. 
Witnesses  for  Wood  came  to 
Vaughn  on  defendant's  train.  As 
the  train  was  leaving  Wood,  defend- 
ant's superintendent,  Hayes,  caused 
inquiry  to  be  made  for  whisky,  giv- 
ing as  his  reason  that  he  wished  to 
get  one  Denton,  a  witness  for  plain- 
tiffs and  a  passenger  on  the  train, 
drunk  so  that  he  could  not  testify. 
Upon  learning  that  another  passen- 
ger had  a  pint  of  whisky  in  his  bag 
back  at  the  station,  he  had  the  train 
stopped  and  backed  half  a  mile  to 
the  station.  The  whisky  was  pro- 
cured. Most  of  it  was  given  to  Den- 
ton, who  became  drunk.  Denton 
was  a  material  witness  for  the 
plaintiffs." 

The  plaintiffs  not  long  after  gave 
notice  of  their  revocation  of  the  ar- 
bitration, and  brought  this  action. 

The  defendant  breached  the  con- 
tract of  arbitration  by  this  action  of 
its   superintendent,   and   we   agree. 

with  the  counsel  for 
the  plaintiffs  that 
they  might  well 
have  insisted  upon 
the  recovery  of 
$500  liquidated  damages  on  account 
thereof.  They  chose  rather  to  pro- 
ceed to  assert  their  original  rights 
in  this  action.  Mr.  R.  B.  White  the 
referee,  we  think,  stated  the  law 
tersely  and  correctly  as  follows,  in* 
his  report,  which  the  judge  ap- 
proved: "An  agreement  to  submit 
a  controversy  to  arbitration  by  nec- 


Arlbltratlon— 
violation   of 
asreement— 
malKliiv  TTltness 
drank. 


essary  implication  carries  with  it 
the  condition  that  neither  party  wfll 
attempt  by  any  unfair  or  fraudulent 
means  to  affect  the  award  which  is 
to  be  made.  The  condition  is  con- 
current and  vital.  A  breach  of  such 
condition  by  one  party  to  the  agree- 
ment justifies  a  revocation  by  the 
other.  Intentionally  getting  a  mate- 
rial witness  drunk  for  the  purpose  of 
keeping  him  from  testifying  in  be- 
half of  the  other  party  is  such  a 
breach,  and  your  referee  is  of  the 
opinion  that  the  defendant  should  re- 
cover nothing  on  his  counterclaim." 

In  2  R.  C.  L.,  p.  391,  it  is  said :  'It 
has  been  held  that  where  a  party 
takes  a  fraudulent  advantage  of  the 
other  party,  the  award  wiU  be  set 
aside.  Chambers  v.  Crook,  42  Ala« 
171,  94  Am.  Dec.  637;  Emerson  v. 
Udall,  13  Vt.  477,  87  Am.  Dec.  604." 

In  5  C.  J.  61,  it  is  said,  in  sum- 
ming up  the  authorities  cited:  'If 
the  party  revoking  the  submission 
has  sufficient  cause  to  do  so,  he,  of 
course,  incurs  no  liability  for  dam- 
ages." 

The  conduct  of  the  defendant's 
superintendent,  for  which  the  de- 
fendant company  is  responsible,  was 
so  clearly  reprehensible  and  con- 
trary to  good  faith  and  public  policy 
that  the  action  of  the  referee  and  of 
the  court  needs  no  citation  of  author- 
ities in  approval. 

It  may  be  proper  to  add  in  the  lan- 
guage of  Lord  Erskine,  wfien  at  the 
bar:  "Morality  may  come  in  the 
cold  abstract  from  the  pulpit,  but 
men  smart  practically  under  its  les- 
sons when  we  lawyers  are  the  teach- 
ers." 

Affirmed. 


ANNOTATION. 

Improper  attempt  by  influencing  or  by  attempting  to  influence  decision  as 
ground  for  rewacmHion  of  arbitrationy  or  for  avoidance  of  award  there* 
under. 
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It  may  be  said  briefly  as  to  the  stat- 
utes that  it  was  provided  by  the  Stat- 
ute of  9  &  10  Wm.  III.  chap.  15,  that 
any  arbitration  or  umpirage  procured 
by  corruption  or  undue  means  shall 
be  void,  and  set  aside  by  any  court 
of  law  or  equity,  so  as  such  corrup- 
tion or  undue  practice  be  complained 
of  in  the  court  where  the  rule  is  made 
for  such  arbitration,  before  the  last 
day  of  the  next  term  after  su<!h  arbi- 
tration made  and  published  to  the 
parties.  The  Statute  52  &  53  Vict, 
chap.  49,  §  11  (2),  declares  that  where 
"an  arbitration  or  award  has  been 
improperly  procured,  the  court  may 
set  the  award  aside."  There  are  many 
other  statutes  on  the  subject  in  the 
United  States  and  Canada,  in  some  of 
which  is  the  expression  ''undue 
means,'*  probably  taken  from  the  Stat- 
ute of  Wm.  III.    ' 

The  cases  on  the  subject  of  attack 
on  awards  for  fraud  or  unfairness  of 
a  party  often  do  not  show  whether  the 
arbitration  was  one  at  common  law  or 
under  statutes,  or  whether  the  attack 
was  made  at  law  or  in  equity,  or 
whether  the  relief  was  provided  for  by 
statute. 

This  annotation  excludes  cases  of 
fraud  in  procuringr  the  agreement  to 
arbitrate,  or  in  the  submission  to  ar- 
bitration. Cases  of  entertainment  of 
arbitrators  are  also  excluded. 

II,  Equity  and  Imw. 

Equity  will  relieve  against  an  award 
obtained  by  fraud  or  unfair  means. 

England.  —  Norgate  v.  Ponder 
(1627)  Nelson,  6.  21  Eng.  Reprint, 
775;  South  Sea  Co.  v.  Bumstead  (1734) 
2  £q.  Cas.  Abr.  80,  22  Eng.  Reprint, 
70;  Medcalfe  v.  Medcalfe  (1737)  1 
Atk.  63,  26  Eng.  Reprint,  42 ;  Burton  v. 
Ellington  (1791)  3  Bro.  Ch.  196,  29 
Eng.  Reprint,  487;  Gartside  v.  Gart* 
side  (1796)  3  Anstr.  736,  145  Eng. 
Reprint,  1023;  Charter  v.  Trevelyan 
(1844)  11  Clark  A  F.  715,  8  Eng.  Re- 
print, 1274. 

Alabama.  —  Chambers  v.  Crook 
(1868)  42  Ala.  171,  94  Am.  Dec.  637. 

Connecticut.  —  Bulkley  v.  Starr 
(1807)  2  Day,  552. 


Florida.— Johnson  v.  Wells  (1916) 
72  Pla.  290,  73  So.  188  (obiter). 

Illinois. — Spurck  v.  Crook  (1858)  19 
111.  414  (obiter) ;  Catlett  v.  Dougherty 
(1885)  114  111.  568,  2  N.  E.  669;  Woods 
V.  Roberts  (1900)  185  111.  489,  57  N.  E. 
426;  StufHebeam  v.  Allen  (1913)  184 
111.  App.  133. 

Maryland.— Sisk  v.  Garey  (1867)  27 
Md.  401. 

Michigan.  —  Beam  v.  Macomber 
(1876)  33  Mich.  127;  Hewitt  v.  Reed 
City  (1900)  124  Mich.  6,  50  L.R.A.  128, 
88  Am.  St.  Rep.  309,  82  N.  W.  616. 

New  Hampshire. — Craft  v.  Thomp- 
.son  (1852)  51  N.  H.  536. 

North  Carolina.  —  Eaton  v.  Eaton 
(1851)  43  N.  C.  (8  Ired.  Eq.)  102. 

Oregon.  —  Fire  Asso.  v.  Allesina 
(1907)  49  Or.  316,  89  Pac.  960. 

Pennsylvania.  —  Hartupee  v.  Pitts- 
burg (1889)  131  Pa.  535,  19  Atl.  507 
(obiter). 

Vermont.— Cutting  v.  Carter  (1836) 
29  Vt.  72. 

West  Virginia. — ^Dickinson  v.  Chesa- 
peake &  O.  R.  Co.  (1874)  7  W.  Va.  390. 

Canada.  —  Wilson  v.  Richardson 
(1851)  2  Grant,  Ch.  448. 

In  Norgate  v.  Ponder  (1627)  Nel- 
son, 6,  21  Eng.  Reprint,  775,  it  is  re- 
ported that  "an  award  was  obtained 
by  fraud,  by  which  the  arbitrators  did 
award  that  one  of  the  parties  to  the 
submission  should  seal  and  deliver  a 
bond  to  the  other  after  general  re- 
leases first  given.  All  which  was  done 
pursuant  to  the  award,  and  upon  a  bill 
to  be  relieved  it  was  decreed  that  the 
bond  to  stand  to  the  award,  and  the 
arbitration  itself,  and  the  releases, 
and  the  other  bond  executed  by  the 
parties  should  be  brought  into  court 
and  canceled." 

Where  a  submission  to  arbitration 
was  made  a  rule  of  the  court  of  ex- 
chequer, and  an  award  made,  it  was 
held  that  one  of  the  parties  might 
bring  a  bill  to  open  the  matter  on  the 
ground  that  the  other  party  wilfully 
misrepresented  facts  to  the  arbitrator, 
and  that  the  plaintiff  had  not  till  late- 
ly discovered  the  fraud.  Gartside  v. 
Gartside  (1796)  3  Anstr.  735, 145  Eng. 
Reprint,  1023. 

"A  bill  in  chancery  to  set  aside  an 
award  i<*  not  demurrable  for  want  of 
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equity,  which  alleges  that  the  award 
was  obtained  by  the  fraud  of  one  of 
the  parties  to  the  arbitration,  who  was 
complainant's  copartner  in  bmsiness, 
and  the  fraud  was  committed  by  the 
defendant,  complainant's  copartner, 
by  making  false  entries  in  the  books 
of  the  copartnership,  to  which  com- 
plainant did  net  have  access,  and  was 
ignorant  of  the  existence  of  the  fraud, 
and  that  the  books  containing  the 
fraudulent  entries  were  submitted  to 
the  arb^itrators  by  the  defendant,  and 
the  award  was  based  largely  upon 
such  false  entries,  which  were  against 
complainant's  interest."  Johnson  v. 
Wells  (1916)  72  Fla.  290,  73  So.  188, 
where,  however,  the  award  was  sus- 
tained. 

Bringing  forward  before  the  arbi- 
trators a  paid  claim  will  cause  the 
award  to  be  set  aside  in  equity. 
Woods  V.  Roberts  (1900)  185  UL  489, 
57  N.  E.  426  (where  the  arbitration 
agreement  also  was  set  aside). 

Equity  will  give  relief  in  case  of  an 
award,  where  the  agent  of  one  of  the 
parties  deceived  the  arbitrators  in 
matters  of  fact.  Eaton  v.  Eaton 
(1851)  43  N.  C.  (8  Ired.  Eq.)  102. 

"A  court  of  equity  will,  and  should, 
set  aside  and  annul  an  award  for 
fraud  or  imposition  on  the  part  of  the 
party  attempting  to  set  up  an  award, 
by  means  of  which  the  arbitrators 
were  deceived."  Dickinson  v.  Chesa- 
peake &  O.  R.  Co.  (1874)  7  W.  Va.  390, 

Equity  will  set  aside  an  award  un- 
fairly obtained.  Medcalfe  v.  Medcalfe 
(1737)  1  Atk.  63,  26  Eng.  Reprint,  42. 

An  award  having  been  obtained 
against  the  estate  of  the  decedent, 
there  being  no  personal  property,  the 
administrator  brought  a  proceeding 
to  sell  the  real  estate  to  satisfy  the 
award.  It  was  held  that  an  heir  might 
attack  therein  the  award  as  fraudu- 
lently obtained,  as  what  would  be  good 
ground  for  a  bill  in  equity  is  good 
ground  for  a  civil  action  under  the 
Code.  Conway  v.  Duncan  (1875)  28 
Ohio  St.  102. 

In  an  action  to  recover  upon  a  fire 
insurance  policy  for  loss  by  fire,  and 
also  to  set  aside  a  certain  appraise- 
ment or  award  of  damages  made  by 
appraisers  under  the  policy,  the  coui-t. 


in  affirming  a  judgment  f  oar  the  plain- 
tiff, said:  ''A  rule  which  seems  to  be 
reasonable,  and  one  well  settled  by 
authorities,  is  that  a  party  to  an  arbi- 
tration, who  by  his  own  acts  either 
attempts  to  corrupt  or  improperly  in- 
fluence one  or  more  of  the  arbitrators 
to  make  an  award  in  his  favor,  cannot 
be  heard  to  say  that  such  act  or  acts 
OB  his  part  were  ineffectual  to  accom- 
plish the  purpose  designed."  Insur- 
ance Co.  of  N.  A.  v.  Hegewald  (1903) 
161  Ind.  631,  66  N.  E.  902. 

The  two  following  cases  may  be 
here  referred  to,  although  they  seem 
to  involve  fraud  in  inducing  the  agree- 
ment rather  than  in  procuring  the 
award : 

In  an  arbitration  between  partners, 
one  of  them,  in  the  presence  of  the 
arbitrators,  falsely  representing  the 
debtor  to  be  solvent,  induced  the  other 
to  take  as  cash  a  certain  claim,  and, 
he  consenting,  the  arbitrators  made  up 
their  award  accordingly.  It  was  held 
that  the  award  would  be  corrected  in 
equity  in  this  particular,  it  being  con- 
sidered that  this  part  of  the  award, 
"being  procured  by  fraud,"  was  not 
binding  on  the  defrauded  party. 
Brown  v.  Harklerode  (1846)  7  Humph. 
(Tenn.)  18. 

An  award  between  two  brothers  was 
set  aside  in  equity  for  fraud,  where 
one  of  them  induced  the  other  to  sup- 
press two  items  under  a  threat  that 
otherwise  he  would  prosecute  their 
aged  father  for  perjury,  there  being 
no  foundation  for  the  charge  of  per- 
jury. Mathews  v.  Mathews  (1870)  1 
Heisk.  (T^iin.)  669. 

It  has  been  held  in  Vermont  that 
equity  will  set  aside  an  award  for  a 
party's  fraudulent  concealment  of  a 
fact  (Cutting  v.  Carter  (1856)  29  Vt. 
72,  infra,  III.),  but  not  for  perjury  by 
a  party  (French  v.  Raymond  (1909) 
82  Vt.  156,  137  Am.  St.  Rep.  994,  72 
Atl.  324,  infra,  IV.). 

The  court's  views  of  what  consti- 
tutes fraud  in  Emerson  v.  Udall 
(1841)  18  Vt  477,  37  Am.  Dec.  604, 
seem  perhaps  to  be  affected  by  the 
doubt  as  to  the  jurisdiction  of  equity. 
The  court  there  said :  "It  is  very  cer- 
tain that  the  mere  fact  that  the  party 
offered,  and  prevailed  before  the  arbi- 
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trators  upon,  a  groundless  claim,  is  no 
ground  for  charging  him  with  fraud. 
This  he  might  have  done  with  perfect 
innocence  and  sincerity.  It  is  neces- 
sary something  more  should  be  shown. 
And  I  feel  very  confident  that  the  fact 
that  the  party  making  the  claim  con- 
sidered it  one  of  doubtful  equity,  or 
even  that  he  might  honestly  have  be- 
lieved that  the  elaim  was  not  well 
founded,  either  in  law  or  equity,  if 
all  the  facts  known  to  him  were  fairly 
laid  before  the  arbitrators,  and  they 
allowed  the  claim,  is  no  such  fraud  as 
will  justify  a  court  of  equity  in  in- 
terfering. The  party  must,  either  by 
suggestion  of  falsehood  or  the  sup- 
pression of  truth,  have  presented  to 
the  arbitrators  a  state  of  facts  in  re- 
gard to  the  merits  of  the  claim,  which 
were  factitious,  and  which  the  party 
at  the  time  believed  to  be  such.  And 
it  is  questionable  even  how  far  such 
a  case  will  justify  a  court  of  equity 
in  setting  aside  the  award.  Some 
cases  of  good  authority  seems  to  jus- 
tify such  a  course.  It  is  certain  noth- 
ing short  of  this  would  justify  it." 

In  Auriol  v.  Smith  (1823)  Turn.  & 
R.  121,  37  Eng.  Reprint,  1041,  it  was 
held  that  where  accounts  between 
trustee  and  cestui  que  trust  are  re- 
ferred to  arbitration,  and  the  award  is 
made  a  rale  of  a  court  of  law  under 
the  Statute  9  &  10  Wm.  III.,  though 
there  be  fraudulent  misrepresentation 
by  the  trustee  to  the  arbitrators  as 
to  particular  items  of  the  account,  a 
bill  cannot  be  maintained  by  the  ces- 
tuis  que  tru stent,  after  the  time  lim- 
ited by  the  statute  has  elapsed,  to  set 
aside  the  award  as  to  the  items  im- 
peached, leaving  it  to  stand  as  to  the 
remaining  items,  the  award  upon  the 
face  of  it  being  entire. 

In  Elliott  V.  Adams  (1846)  8  Blackf. 
(Ind.)  108,  it  was  held  that  a  party 
cannot  resort  to  chancery  to  set  aside 
an  award  made  pursuant  to  a  statute 
authorizing  the  submission  to  be 
made  a  rule  of  court,  on  the  ground 
that  the  award  was  procured  by  fraud, 
when  the  question  has  been  heard  and 
determined  in  a  court  of  law,  ''and 
discloses  no  facts  pertaining  to  the 
question  of  fraud  of  which  the  com- 
plainant might  not,  by  due  diligence. 


have  availed  himself  on  the  trial  in 
that  court.  The  jurisdiction  in  the 
case  for  granting  relief  was  as  ex- 
tensive, on  the  law  side  of  the  court, 
as  is  that  of  a  court  of  equity  on  the 
same  subject.  Under  such  circum- 
stances, no  principle  is  better  settled 
than  that  equity  will  not  interfere 
with  a  judgment  at  law." 

In  French  v.  Raymond  (1910)  83 
Vt  265,  76  Atl.  267,  it  was  held  that 
a  bill  to  set  aside  an  award  because 
the  defendant  fraudulently  induced  a 
material  witness  for  the  plaintiff  to 
leave  the  state  Is  demurrable,  where 
it  does  not  show  ^'diligence  on  the  part 
of  the  orator  in  respect  of  the  matter 
complained  of,  for  that  it  does  not 
show  when  he  first  learned  of  [the 
witness's]  absence,  nor  that  he  took 
any  measures  to  protect  his  interests 
by  applying  to  the  arbitrators  for  a 
continuance,  or  otherwise,  nor  show 
that  the  defendant  did  anything  to 
prevent  his  exercising  diligence  in 
this  regard." 

Relief  at  law. 

It  is  not,  of  course,  intended  to  take 
up  the  general  subject  of  relief  from 
awards  at  law.  The  modem  cases  on 
the  subject  of  relief  from  awards  on 
account  of  the  fraud  or  unfairness  of 
the  party  have  little  discussion  on  the 
subject  of  relief  at  law. 

It  was  a  general  rule  of  the  old 
practice  that  fraud  in  procuring  an 
award  could  not  be  asserted  at  law. 
Blagrave  v.  Bristol  Waterworics  Co. 
(1856)  1  Hurlst.  &  N.  369,  156  Bng. 
Reprint,  1245,  26  L.  J.  Bxch.  N.  S.  57 ; 
White  Water  Valley  Canal  Co.  v.  Hen- 
derson (1851)  3  Ind.  3;  Finley  v.  Fin- 
ley  (1848)  11  Mo.  624  (obiter) ;  Pick- 
ering V.  Pickering  (1849)  19  N.  H. 
389;  Elkins  v.  Page  (1864)  45  N.  H. 
310;  Devereux  v.  Burgwin  (1850)  33 
N.  C.  (11  Ired.  L.)  490. 

An  award  cannot  be  impeached  in  a 
court  of  law  by  proving  that  it  was 
procured  to  be  made  unfairly  and  by 
the  exertion  of  undue  influence.  Dev- 
ereux V.  Burgwin  (N.  C.)  supra. 

A  common-law  award  cannot  be  im- 
peached in  an  action  at  law,  for  un- 
fairness in  obtaining  it.  Finley  v. 
Finley  (1848)  11  Mo.  624  (obiter). 

In  White  Water  Valley  Canal  Co.  v. 
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Henderson  (1851)  3  Ind.  3,  it  was  held 
that  a  collateral  action  at  law  to  en- 
force an  award,  under  a  special  statu- 
tory arbitration  for  damages  for  tak- 
ing lands  for  a  canal,  cannot  be  op- 
posed for  the  fraudulent  concealment 
by  the  plaintiff  of  evidence  in  the  ar- 
bitration; the  remedy  was  by  bill  in 
chancery  to  set  the  award  aside. 

"That  the  award  was  procured  by 
the  false  and  fraudulent  testimony  of 
the  plaintiff  cannot  be  determined  by 
a  jury,  or  raised  by  the  pleadings  in 
a  suit  at  law,"  on  the  submission  bond. 
Elkins  V.  Page  (1864)  45  N.  H.  310. 

Where,  as  a  defense  .to  an  action, 
the  defendant  pleaded  an  arbitration 
and  award,  and  the  plaintiff  replied 
"that  the  award  alleged  was  made 
upon  false  and  corrupt  testimony,  pro- 
cured and  laid  before  the  arbitrators 
by  the  defendant,"  the  court  said  that 
the  replication  was  "bad.  There  is 
no  allegation  of  any  fraud,  corruption, 
misbehavior,  or  even  mistake  in  the 
referees.  It  is. alleged,  generally,  that 
the  award  was  based  upon  false  and 
corrupt  testimony,  procured  and  laid 
before  the  arbitrators.  To  try  the 
issue  presented  by  the  replication 
would  be  to  inquire  whether  the  refer- 
ees arrived  at  just  conclusions  upon 
the  testimony.  The  question  whether 
any  portion  of  it  was  false  is  involved 
in  those  passed  upon  and  settled  by 
the  tribunal  chosen  by  the  parties,  and 
to  determine  it  now  would  be  to  try 
the  case  over  again.  This  cannot  be 
done.  Nothing  is  better  settled  than 
that  an  award  made  upon  a  full  hear- 
ing of  the  parties,  where  no  mistake 
or  misconduct  is  imputed  to  the  refer- 
ees, is  forever  conclusive  upon  the 
parties,  and  the  matter  cannot  be  re- 
examined in  any  other  tribunal.  If 
there  is  an  exception  it  must  be  on  the 
ground  of  newly  discovered  evidence, 
which  is  not  alleged  in  the  present 
case,  and  the  remedy,  if  any,  must  be 
by  petition  for  a  new  trial."  Picker- 
ing V.  Pickering  (1849)  19  N.  H.  389. 

In  Bradford  v.  Woollam  (1864)  10 
Jur.  N.  S.  (Eng.)  206,  33  L.  J.  Q.  B. 
N.  S.  129,  9  L.  T.  N.  S.  731,  12  Week. 
Rep.  384,  where  the  ground  of  the  de- 
cision apparently  is  that  the  relief 
was  asked  for  after  the  time  provided 


in  the  statute,  upon  motion  for  pay- 
ment of  an  award  made  in  June,  the 
defendant  in  January  next  alleged, 
against  a  rule  to  show  cause  why  he 
should  not  pay,  that  the  plaintiff  had 
since  been  committed  for  perjury  on 
the  hearing  of  the  reference,  but  the 
court  ruled  that  they  could  only  look 
to  what  appeared  on  the  face  of  the 
award. 

It  was  held  in  Burroughs  v.  David 
(1878)  7  Iowa,  154,  that  in  an  action 
at  law  on  an  arbitration  bond  the  de- 
fendant could  not  show  that  the  plain- 
tiffs procured  the  award  by  fraudulent 
representations  and  by  fraudulent 
concealments,  where  the  agreement 
was  that  all  parties  should  make  a  full 
and  perfect  statement. 

In  Blagrave  v.  Bristol  Waterworks 
Co.  (1856)  1  Hurlst.  &  N.  369,  156 
Eng.  Reprint,  1245,  26  L.  J.  Exch.  N,  S. 
57,  it  was  held  that  it  was  no  cause  of 
action  that  the  defendant  procured  an 
award  by  fraud;  the  plaintiff  should 
have  moved  the  court  to  set  the  award 
aside. 

In  Emerson  v.  Udall  (1836)  8  Vt. 
357,  it  was  held  that  in  an  action  at 
law  an  award  cannot  be  defended 
Against  by  simply  showing  'ijiat  the 
claim  was  unfounded,  and  that  it  is 
fairly  inferable  from  the  evidenoe  ex- 
hibited that  the  party  was  cognizant 
of  the  fact." 

In  a  few  cases  relief  was  allowed  at 
law. 

Thus,  in  holding  that  it  might  be 
shown  at  law  that  one  of  the  parties 
had  been  guilty  of  fraud  in  procuring 
the  award,  in  inducing  false  testi- 
mony, the  court  said :  "Hardin,  by  his 
counsel,  objects  to  the  award  being  at- 
tacked in  a  court  of  law.  But  we  hold 
that  the  judgment  of  a  court  in  this 
state  may  be  vacated  for  fraud,  at  law, 
and  of  course  an  award  of  arbitrators 
may  be."  Hardin  v.  Brown  (1859)  27 
Ga.  314. 

In  Strong  v.  Strong  (1852)  9  Gush. 
(Maaa.)  560,  where  the  facts  are  not 
clearly  reported,  but  it  is  suggested 
that  ex  parte  representations  were  re- 
ceived from  a  party,  the  court,  in  ad- 
vising a  new  trial  in  an  action  on  a 
bond  to  perform  an  award,  held  that 
"the  exercise  of  undue  or  improper 
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influence,  applied  by  one  of  the  parties 
to  one  or  more  of  the  arbitrators,  by 
separate  conference,  or  other  ways  of 
approach,  is  a  lawful  d^ense  to  an 
action  on  the  award/' 

In  Neal  v.  Shields  (1830)  2  Penr. 
&  W.  (Pa*)  300,  in  debt  on  an  award, 
it  was  said,  obiter,  that  fraud  or  impo- 
sition upon  the  arbitrators  by  the 
plaintiff  might  be  shown.  It  does  not 
appear  whether  this  was  an  arbitra- 
tion at  common  law  or  under  the  Penn- 
sylvania statute. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Wynne  v.  Greenleaf 
Johnson  Lumi^r  Co.  ante,  1081)  that, 
where  to  an  action  for  damages  the 
defendant  pleaded  an  agreement  to 
arbitrate  and  its  breach  by  the  plain- 
tiff, the  plaintiff  might  show  that  the 
defendant  breached  the  agreement  by 
getting  a  witness  for  the  plaintiff 
drunk.  (This  was  an  agreement  at 
common  law.) 

III.  FtHitidtUent  concealment  of  foots. 

Fraudulent  concealment  of  matters 
from  the  arbitrators  is  ground  for 
avoiding  the  award.  South  Sea  Co.  v. 
Bumstead  (1734)  2  Eq.  Gas.  Abr.  80, 
22  Sng.  Reprint,  70  (in  equity)  ;  Char- 
ter V.  Trevelyan  (1844)  11  Clark  &  F. 
715,  8  Eng.  Reprint,  1274  (in  equity) ; 
Beam  v.  Macember  (1876)  33  Mich. 
127  (in  equity) ;  Cutting  v.  Carter 
(1856)  29  Vt.  72  (in  equity) ;  Wilson 
V.  Richardson  (1851)  2  Grant,  Ch. 
(U.  C.)  448  (in  equity). 

It  is  good  cause  in  equity  to  disre- 
gard an  award  that  the  other  party 
withheld  papers.  Burton  v.  Ellington 
(1791)  3  Bro.  Ch.  196,  29  Eng.  Reprint, 
487. 

On  a  bill  to  set  aside  an  award  on 
the  ground  that  the  defendant  had 
concealed  certain  matters  from  the 
arbitrators,  the  court  said  and  held: 
"It  is  a  rule,  and  so  are  the  express 
words  of  the  statute,  that  awards 
made  between  parties  shall  not  be  set 
aside  but  for  ccurruption  or  partiality 
in  the  arbitrators ;  but  there  are  other 
reasons  equally  mischievous  and 
proper  to  be  relieved  against  in  this 
court;  as  where  there  are  fraud  and 
concealment  in  either  of  the  parties." 
South  Sea  Co.  v.  Bumstead  (Eng.) 
supra. 


An  arbitration  between  a  solicitor 
and  his  client  will  not  be  binding  upon 
the  client,  when  it  is  shown  in  equity 
that  in  the  arbitration  the  solicitor 
concealed  a  material  fact.  Charter 
v.  Trevelyan  (1844)  1  Clark  &  F.  715, 
8  Eng.  Reprint,  1274. 

If  one  of  two  partners,  on  an  award 
between  them,  conceals  an  item,  equi- 
ty will  correct  the  award.  Beam  v. 
Macomber  (1876)  33  Mich.  127. 

Equity  will  set  aside  an  award  for 
fraudulent  concealment  of  a  fact  by  a 
party,  which  affects  the  amount  of  the 
award.  Cutting  v.  Carter  (1856)  29 
Vt.  72. 

In  Green  v.  Citizens  Ins.  Co.  (1890) 
18  Can.  S.  C.  338,  it  was  held  that  it 
was  a  good  ground,  under  the  Cana- 
dian statute,  for  remitting  an  award 
to  the  arbitrators,  that  in  an  insurance 
matter  the  insured  made  fraudulent 
concealment  of  saved  property. 

In  Hickman  v.  Lawson  (1860)  8 
Grant,  Ch.  (U.  C.)  386,  where  an 
award  was  set  aside  on  an  application 
for  that  purpose,  a  party  in  making  a 
representation  suppressed  a  fact,  but 
there  were  other  grounds. 

Reference  may  be  made  here  to  the 
following  case,  although  it  seems  that 
the  fraud  was  directed  towards  the 
agreement  of  the  parties,  and  not  to 
the  procurement  of  the  award :  It  was 
held  (obiter)  in  Stockton  Combined 
Harvester  &  Agri.  Works  v.  Glen's 
Falls  Ins.  Co.  (1893)  98  Cal.  557,  33 
Pac.  633,  in  an  action  on  a  promise  to 
pay  an  award,  that,  where  by  fraudu- 
lent concealment  one  party  induced 
the  other  to  consent  to  an  award  of  a 
certain  amount  without  determination 
of  facts  by  the  arbitrators,  the  award 
would  be  set  aside. 

But  in  an  action  to  recover  the 
amount  of  a  statutory  award  for  land 
taken,  which  was  claimed  by  the  de- 
fendant to  be  in  a  public  street,  the 
court  said:  ''None  of  the  authorities 
that  we  have  been  able  to  find  go  to 
the  extent  that  either  courts  of  equity 
or  courts  of  law  will  intervene  to  re^ 
lieve  those  who  have  failed  to  relieve 
themselves.  There  is  no  evidence  that 
the  plaintiff  had  any  more  knowledge 
of  the  street  than  the  defendant  had. 
The  means  of  information  were  the 
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same  for  both,  and  both  parties  might 
equally  avail  themselves  of  it;  but 
having  failed  to  do  so  heretofore,  it 
is  too  late  now."  Valle  v.  North  Mis- 
souri R.  Co.  (1866)  87  Mo.  445. 

IV,  Perfut^  of  party. 

Relief  will  be  granted  in  equity 
against  an  award  obtained  by  the  per- 
jury of  a  party.  Chambers  v.  Crook 
(1868)  42  Ala.  171,  94  Am.  Dec.  637 
(collection  of  a  judgment  enjoined) ; 
Bulkley  v.  Starr  (1807)  2  Day  (Conn.) 
552  (award  set  aside)  ;  Stufflebeam  v. 
Allen  (1913)  184  111.  App.  133  (award 
corrected)  ;  Craft  v.  Thompson  (1872) 
51  N.  H.  536  (award  set  aside) ;  Fire 
Asso.  of  Phila.  v.  Allesina  (1907)  49 
Or.  316,  89  Pac.  960. 

''An  award  based  on  the  fraud  or 
false  testimony  of  the  prevailing  party 
will  be  set  aside  in  equity,  in  a  suit 
instituted  for  that  purpose,  and  he 
will  be  enjoined  from  maintaining  an 
action  thereon."  Fire  Asso.  v.  Alle- 
sina (Or.)  supra. 

But  on  the  contrary,  in  French  v. 
Raymond  (1909)  82  Vt.  156,  137  Am. 
St.  Rep.  994,  72  Atl.  324,  it  was  held 
that  equity  would  not  set  an  award 
aside  for  perjury  by  a  party  in  testify- 
ing before  the  arbitrators.  The  court 
said:  "It  makes  no  difference  wheth- 
er the  perjury  is  suborned  by  the  suc- 
cessful party  or  not,  unless  you  call 
the  subornation  the  fraud,  and  not  the 
introduction  of  the  perjured  testi- 
mony, or  whether  the  successful  party 
himself  coipmits  it,  in  which  case  it  is 
clearly  intrinsic  and  direct;  for  when 
a  matter  has  been  actually  tried  and 
determined  by  a  tribunal  of  competent 
jurisdiction,  both  parties  having  been 
fully  heard,  as  here,  a  court  of  equity 
will  not,  according  to  most  of  the 
cases,  reopen  the  controversy  because 
of  perjury,  and  throw  the  whole  mat- 
ter at  large  again,  for  that  would  be 
sowing  dragon's  teeth,  and  disregard- 
ing the  maxims  that  *it  is  for  the  pub- 
lic good  that  litigation  should  end,' 
and  that  'a  man  shall  not  be  twice 
vexed  for  the  same  thing,'  which  max- 
ims are  the  very  foundation  of  the  law 
of  this  subject." 

See  also,  as  to  asserting  perjury  in 
a  suit  at  law,  cases  cited  supra,  II. 

In  Williams  v.  Danziger  (1879)  91 


Pa.  232,  it  was  held  that  an  agreement 
that  an  arbitration  should  be  '*final 
and  without  exception  or  appeal"  pre- 
cludes a  party  from  claiming  that  the 
award  was  procured  by  the  false  tes- 
timony of  the  other  party. 

F.  Ex  parte  comtnunicatiotiH  triih 
arJHtrators, 

The  reader  will  understand  that  it 
is  not  intended  here  to  take  up  the 
general  question  as  to  the  effect  of 
ex  parte  communications  with  arbi- 
trators, but  only  to  refer  to  those 
cases  where  the  communication  was 
on  the  suggestion  of  the  party  making 
it,  and  with  an  apparent  intent  to  gain 
an  unfair  advantage. 

Where  one  of  the  parties  communi- 
cates with  the  arbitrator  privately,  the 
award  will  usually  be  set  aside. 

Georgia. — Wilkins  v.  Van  Winkle 
(1887)  78  Ga.  557,  3  S.  E.  761. 

Illinois.— Spurck  v.  Crook  (1858)  19 
111.  415  (obiter) ;  Catlett  v.  Dougherty 
(1885)  114  111.  568,  2  N.  E.  669  (in 
equity) . 

Kentucky.  —  Campbell  v.  Walker 
(1907)  32  Ky.  L.  Rep.  827,  105  S.  W. 
959  (obiter). 

Marylaiid.-~Sisk  v.  Garey  (1867)  27 
Md.  407   (in  equity). 

Michigan.  —  Hewitt  v.  Reed  City 
(1900)  124  Mich.  6,  50  L.R.A.  128,  83 
Am.  St.  Rep.  809,  82  N.  W.  616. 

Pennsylvania.  —  Trump  v.  Straw 
(1852)  1  Pearson,  29. 

Virginia. — Jenkins  v.  Listen  (1856) 
13  Gratt.  5S5  (in  equity). 

Canada.  —  Van  Egmond  v.  Jones 
(1885)  4  U.  C.  Q.  B.  O.  S.  119;  Wil- 
liams V.  Roblitt  (1868)  2  Ont.  Pr.  Rep. 
234;  Race  v.  Anderson  (1886)  14  Ont. 
App.  Rep.  213.  See  also  Strong  v. 
Strong  01852)  9  Cush.  (Mass.)  560, 
supra,  II. 

In  a  suit  in  equity  to  enjoin  an  ac- 
tion upon  a  bond  given  to  secure  the 
performance  of  an  award,  and  to  set 
aside  the  award,  it  was  held  that  it 
was  sufficient  to  enjoin  the  suit  at 
law  and  to  set  aside  the  award  that 
one  of  the  real  parties  in  interest  made 
a  statement  to  one  of  the  arbitrators, 
"in  the  absence  of  his  adverse  party  to 
the  arbitration,  evidently  designed 
and  having  a  tendency  to  improperly 
affect  his  decision  as  an  arbitrator,** 
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and  that  it  was  unimportant  whether 
the  arbitrator  was  actually  influenced 
or  not.  Catlett  v.  Dougherty  (1885) 
(UL)  supra. 

Submission  of  authorities  to  an  ar- 
bitrator after  close  of  the  testimony, 
where  it  is  expressly  agreed  that  nei- 
ther party  is  to  be  represented  by 
counsel,  is  a  violation  of  the  spirit  of 
the  submission  which  will  avoid  the 
award.  Hewitt  v.  Reed  City  (Mich.) 
supra. 

In  Trump  v.  Straw  (Pa.)  supra,  an 
award  was  set  aside  as  procured  by 
undue  influence  of  counsel,  who  sug- 
gested, after  the  award  was  made  out, 
that  it  was  too  low  to  carry  costs,  and 
it  was  then  increased;  this  was  held 
to  be  "undue  means"  under  the  Statute 
of  1836,  which  provided  that  an 
award  wks  subject  to  exception  for 
^'corruption  or  undue  means  in  procur- 
ing it." 

On  a  bill  to  enforce  an  award  it 
was  held  that  ''an  award  cannot  be 
sustained  if  made  in  favor  of  a  party 
who  has  secretly  offered  evidence 
which  has  been  received  by  the  arbi- 
trators whilst  acting  in  their  capacity 
as  such.  Nor  will  the  case  be  with- 
drawn from  the  operation  of  the  gen- 
eral rule  by  proof  that  the  award 
would  have  been  the  same  without 
such  proof."  Jenkins  v.  Liston  (Va.) 
supra. 

In  Race  v.  Anderson  (1886)  14  Ont 
App.  Rep.  213,  an  award  was  set  aside 
on  account  of  a  statement  and  affida- 
vit sent  by  one  party  to  the  arbitrator 
after  he  had  written  out  his  decision, 
but  before  he  had  signed  it. 

But  where  a  party  was  asked  by  the 
arbitrator  for  a  statement,  and  to  send 
his  opponent  a  copy,  and  he  omitted  to 
send  the  copy,  the  court  declined  to 
set  aside  the  award  where  there  was 
no  substantial  difference  between  his 
statement  and  answers  already  made 
in  the  presence  of  the  other  party. 
Campbell  v.  Walker  (1907)  32  Ky.  L. 
Rep.  327,  105  S.  W.  959. 

And  when  to  an  action  for  work 
and  labor  the  defendant  pleaded  an 
award,  and  the  plaintiff  replied  that 
the  arbitrators  met,  the  defendant  be- 
ing present  but  not  the  plaintiff,  and 
that  the  defendant  ''induced  the  arbi- 
8  A.L.R. — 69. 


trators  to  make  said  award  by  making 
false  representations  to  them^is  to  the 
work  to  be  done  by  the"  defendant,  the 
reply  was  held  bad  on  demurrer,  as  it 
did  not  appear  that  the  plaintiff  ^as 
prevented  from  attending  upon  the  ar- 
bitrators by  any  inducement  of  the 
arbitrators  or  the  defendant.  "Under 
such  circumstances,  he  cannot  avoid 
the  award  upon  the  assumption  that 
his  adversary  took  a  false  view  of 
the  matters  in  controversy  or  misrep- 
resented the  facts;  he  should  have 
been  present  and  have  shown  the  arbi- 
trators that  the  statements  ofhis^ad^ 
versary  were  not  true."  Norton  v* 
Browne  (1883)  89  Ind.  333. 
-  It  was  held  that  it  was  no  objection 
to  an  award  that  a  letter  was  written 
by  a  party  to  one  of  the  three  arbi- 
trators, which  was  received  by  him 
after  the  case  was  decided,  though 
before  the  signing  of  the  award,  which 
was  afterwards  signed  as  decided,  and 
before  the  other  two  arbitrators  knew 
of  the  letter.  Johnson  v.  Holyoke  Wa- 
ter Power  Co.  (1871)  107  Mass.  472, 
where  Gray,  J.,  said:  "We  have  ho 
doubt  that  any  communication  made 
by  one  party  to  a  submission,  without 
the  knowledge  of  the  other,  while  the 
arbitrators  have  the  case  under  con- 
sideration, attempting  to  influence 
them  in  his  own  favor,  or  to  prejudice 
them  against  the  other  party>  will 
avoid  the  award,  if  seasonably  object- 
ed to  by  the  latter;  because  the  court 
cannot  know  that  it  did  not  affect  the 
minds  of  the  arbitrators,  and  nmst 
protect  the  innocent  party  from  the 
possibility  of  being  injured  by  the 
unlawful  attempt  of  the  other  party. 
If  such  an  attempt  is  made  before  the 
award  is  returned  or  published,  it  is 
ordinarily  impossible  to  ascertain  that 
it  did  not  have  any  effect." 

F/.  Attorney  drafting  award. 

An  award  should  not  be  set  aside 
merely  because  it  was  prepared  by  the 
attorney  for  one  of  the  parties.  Feth- 
erstone  v.  Cooper  (1803)  9  Ves.^Jr. 
68,  32  Eng.  Reprint,  526  (on  bill  to 
set  aside) ;  Underwood  v.  Bieidford  & 
C.  R.  Co.  (1861)  11  C.  B.  N.  S.  442, 
142  Eng.  Reprint,  868  (on  motion) ; 
Steere  v.  Brownell  (1885)  118  111.  415 
(bill  to  set  aside) ;  Brown  v.  Ewing 
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(1792)  1  N.  J.  L.  144,  1  Am.  Dec.  195 
(on  motion,  obiter).  See  also  Behren 
V.  Bremer  (1854)  8  G.  L.  R.  (Can.)  40, 
as  set  out  in  Re  Zuber  (1911)  25  Ont^ 
L.  Rep.  252,  Ann.  Cas.  1912C,  1002. 

That  one  of  the  attorneys  drew  up 
the  award  on  the  instruction  of  the 
arbitrators  is  no  srround  to  set  it  aside. 
Ex  parte  Milner  (1875)  16  N«  R  96. 

In  an  action  upon  an  award,  the 
court  said:  ''After  the  award  was 
asrreed  upon,  we  think  there  was  no 
impropriety  in  employing  the  attorney 
of  the  prevailing  party  to  draw  it  up.'' 
Kane  v.  Fond  du  Lac  (1876)  40  Wis. 
495. 

That  the  formal  parts  of  the  award 
were  drawn  up  by  the  solicitor  of  one 
of  the  parties  after  the  written  result 
had  been  handed  by  the  arbitrator  to 
the  official  reporter  is  no  objection  to 
the  award.  Re  Armstrong  (1905)  6 
Ont  Week.  Rep.  104. 

An  award  should  not  be  set  aside 
because  a  solicitor,  before  the  hear- 
ings began,  drafted  a  form  with  the 
amount  left  blank  and  handed  it  to  one 
of  the  arbitrators.  Re  Zuber  (1911) 
25  Ont.  L.  Rep.  252,  Ann.  Cas.  1912(3, 
1002  (on  an  application  to  set  aside 
the  award,  apparently  under  the  Ca- 
nadian statute). 

However,  in  Dickinson  v.  Chesa- 
peake &  O.  R.  Co.  (1874)  7  W.  Va.  390, 
it  was  said  and  held:  "Though  the  sim- 
ple fact  that  Rucker  (one  of  the  par- 
ties) wrote  the  award  in  the  absence 
of  the  company,  its  agent,  or  attorney 
may  not  of  itself  be  sufficient  to  make 
it  invalid,  still  it  may  be  considered 
unexplained,  as  affording  just  ground 
for  suspicion  and  criticism.  But, 
Rucker  having  written  the  award,  and 
so  written  it  as  that  it  is  materially 
erroneous  and  deceptive  in  his  favor, 
for  the  arbitrators  to  sign,  and  they 
did  sign  it  as  written,  the  award  may 
be  held  invalid  in  a  court  of  equity, 
under  the  circumstances  appearing  in 
this  case." 

In  Burton  v.  Knight  (1706)  2  Vern. 
514,  23  Eng.  Reprint,  929,  where  an 
award  drawn  by  an  attorney  for  one 


of  the  parties  was  set  aside  in  chan- 
cery, there  were  other  acts  on  which 
the  decision  was  particularly  based. 

VII.  MisceUaneous, 

It  was  held  in  Whiteley  v.  Roberts 
[1891]  1  Ch.  (Eng.)  568,  60  L.  J.  Ch. 
N.  S.  149,  64  L.  T.  N.  S.  81,  89  Week. 
Rep.  248,  that  an  admission  by  the  ar- 
bitrator that  he  was  bribed  is  not 
admissible  against  the  successful  par- 
ty on  a  motion  to  set  aside  the  award. 

In  Chicester  v.  Mlntire  (1430)  4 
Bligh,  N.  R.  78,  5  Eng.  Reprint,  28,  1 
Dowl.  &  C.  460,  6  Eng.  Reprint,  597, 
the  court  declined  to  decree  a  specific 
performance  of  an  award,  partly,  it 
seems,  because  one  of  the  arbitrators 
conferred  with  the  wife  of  one  of  the 
parties;  but  the  case  is  obscurely  re- 
ported. 

In  Worley  v.  Moore  (1881)  77  Ind. 
567,  an  action  to  recover  money  paid 
upon  a  settlement  for  fraud  and  mis- 
take, the  defendant  alleged  that  the 
payment  was  by  land  appraised  by  ar- 
bitrators, one  of  whom  the  plaintiff 
bribed,  whereby  the  land  was  under- 
valued. The  court  said :  'It  is  argued 
that  the  answer  shows  an  arbitration, 
and  that,  as  the  only  fraudulent  act 
charged  is  the  bribery  of  the  third 
person,  there  was  therefore  no  injury 
to  the  appellant,  because  a  majority 
of  the  arbitrators  were  uncorrupted. 
This  is  a  doctrine  we  cannot  approve. 
The  appellant  had  a  right  to  the  judg- 
ment of  disinterested  and  honest  men, 
and  in  bribing  one  of  them  to  make  a 
false  valuation  the  appellee  invaded 
the  rights  of  his  adversary.  He  can- 
not be  allowed  to  take  advantage  of 
his  corrupt  and  fraudulent  act." 

In  Reager  v.  Pennsylvania  Co. 
(1916)  169  Ky.  479,  184  S.  W.  895,  the 
court  said  obiter:  "Fraud  used  by  one 
of  the  parties  in  securing  an  award 
will  vitiate  the  decision." 

It  was  held  in  Widder  v.  Buffalo  & 
L.  H.  R.  Co.  (1868)  27  U.  C.  Q.  B.  425, 
that  the  making  by  a  party  of  a  claim 
bad  in  law  is  not  a  fraud  such  as  will 
be  a  defense  to  an  award.      B.  B.  B. 
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CLINTON  A,  CURTIS  et  al. 

V. 

L  a.  CURTIS,  Impleaded,  etc.,  Appt 

West  Virginia  Stipi-enie  Court  of  Appeals '-^  Octoiker  M,  t9t0. 

(—  W.  Va.  — ,  100  S.  E.  856.) 

Witness  -—  heir  of  incompetent  — *  attaclL  on  deed. 

1.  One  who  would  inherit  an  interest  in  land,  in  case  a  deed,  which  is 
attacked  upon  the  ground  of  lack  of  capacity  of  the  grantor,  is  set  aside, 
is  incompetent  to  testify  as  to  the  mental  capacity  of  the  grantor  in  such 
deed,  and  this  disqualification  extends  to  the  wife  or  husband  of  such 
person. 

[See  note  en  this  questUm  beginning  tm  page  1097.] 


^-  testimony  by  grantee  —  eifect. 

2.  Where,  however,  the  grantee  in 
such  deed  testifies  as  to  the  mental 
capacity  of  the  grantor  therein,  those 
seeking  to  overthrow  the  same  become 
competent  witnesses  upon  that  ques* 
tion  under  the  exception  contained  in 
§  28  of  chapter  180  (§  4879)  of  the 
Code  of  1913. 

Deed  —  incompeteRt  grantor  —  set* 
ting  aside. 

3.  Proof  that  the  grantor  in  a  deed 
was  feeble,  both  in  body  and  mind,  re- 
posed great  confidence  and  trust  in 
her  son,  the  grantee  therein,  who  act- 
ed as  her  agent  under  a  power  of  at* 
torney  giving  him  full  authority  to 
manage,  dispose  of,  and  convey  her 
estate,  that  he  procured  his  attorney 
to  prepare  the  deed  conveying  all  of 

Headnotes  by  RiTZ,  J. 


the  grantor's  estate  to  him  for  an  in* 
substantial  consideration,  to  the  ex- 
elusion  of  another  son  and  a  daugh- 
ter, who  were  left  entirely  unprovided 
for,  and  which  deed  was  executed 
while  the  grantor  was  living  with  the 
grantee  in  his  home,  without  any  in- 
dependent advice  being  obtained  by 
the  grantor  or  any  opportunity  for 
obtaining  such  advice  establishes 
prima  facie  the  charge  of  undue  in- 
fluence by  the  son;  and,  where  such 
prima  facie  case  is  not  overthrown  by 
clear  evidence  that  the  grantor  was  of 
sound  mind  and  acted  independently 
and  upon  her  own  judgment  in  exe- 
cuting such  deed  the  same  will  be  set 
aside. 

[See  4  R.  G.  L.  504;  14  B.  C.  L.  598.] 


Appeal  by  defendant  I.  R.  Curtis  from  a  decree  of  the  Circuit  Court 
for  Upshur  County  in  favor  of  plaintiffs  in  a  suit  to  cancel  a  deed.  Af* 
finned. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  H.  Roy  Waugh,  for  appellant: 

Testimony  of  witnesses  bearing 
upon  the  mental  capacity  of  Mrs. 
Smith  was  not  competent  or  admissi* 
ble. 

Kilgore  v.  Hanley,  27  W.  Va.  451; 
Kerr  v,  Lunsford,  31  W.  Va.  659,  2 
L.RJL  668,  8  S.  E.  493;  Freeman  v. 
Freeman,  71  W.  Va.  303,  76  S.  E.  657; 
Holcomb  V.  Holcomb,  95  N.  Y.  816. 

Katherine  E.  Smith  was  not  mental- 
ly incompetent. 

Buckey  v.  Buckey,  38  W.  Va.  168, 18 
8.  E.  888;  Delaplain  v.  Grubb,  44  W. 
Va.  61%,  67  Am.  St.  Rep.  788,  30  S.  E. 


201 ;  Smith  v.  Smith,  48  W.  Va.  51,  35 
S.  E.  876;  Black  v.  Post,  67  W.  Va. 
258,  67  S.  E.  1072;  Teter  v.  Teter,  59 
W.  Va.  449,  53  S.  E.  779 ;  Woodville  v. 
Woodville,  63  W.  Va.  286,  60  S*  E. 
140;  White  v.  Mooney,  73  W.  Va.  804, 
80  S.  E.  844;  Orum  v.  Rose,  74  W.  Va. 
164,  81  S.  E.  719;  Barnett  v.  Great- 
house,  77  W.  Va.  514,  88  S.  E.  1013. 

Evidence  of  physicians  as  to  tes- 
tamentary capacity  is  entitled  to 
greater  weight  than  that  of  nonpro- 
fessional persons,  if  they  have  had 
personal  knowledge  of  the  person 
whose  mental  capacity  is  in  question. 
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Jarrett  v.  Jarrett,  11  W.  Va.  584; 
Ward  V.  Brown,  53  W.  Va.  227,  44  S.  E. 
488. 

Mr.  C.  N.  Pew  also  for  appellant. 

Messrs.  Young  A  McWhorter  for  ap- 
pellees. 

*     Ritz,  J.,  delivered  the  opinioit  of 
the  court: 

The  plaintiffs,  Clinton  A.  Curtis 
and  Mollie  E.  McNemar,  and  the  de- 
fendant, I.  R.  Curtis,  are  children  of 
Katherine  E.  Smith,  who  was  twice 
married,  her  first  husband  being 
Isom  Curtis,  the  father  of  the  plain- 
tiffs and  the  above-named  defend- 
ant. After  the  marriage  of  Mrs. 
Smith  to  her  last  husband  she  re- 
sided with  him  on  a  farm  in  Upshur 
county  until  the  spring  of  1912, 
when  their  house  was  destroyed  by 
fire.  They  then,  for  something  like 
a  year,  lived  with  various  of  the 
children  of  Mr.  Smith  by  his  first 
wife.  Early  in  the  year  191S  they 
acquired  a  house  in  the  town  of 
Buckhannon,  in  what  is  known  as 
tbe  Liggett  addition,  which  was  con- 
veyed to  Mrs.  Smith,  although  paid 
for  by  her  husband,  in  consideration 
that  she  release  her  contingent  right 
of  dower  in  some  other  lands  owned 
by  him.  The  Smiths  continued  to 
reside  at  this  place  until  the  death 
of  the  husband  in  the  latter  part  of 
July,  1915.  At  that  time  it  is  con- 
ceded by  all  parties  that  Mrs.  Smith 
was  in  a  very  feeble  physical  con- 
dition, and  it  is  contended  by  the 
plaintiffs  that  her  mental  faculties 
were  very  much  impaired,  if  not  en- 
tirely destroyed.  After  the  funeral 
of  Mr.  Smith,  and  on  the  same  day, 
the  plaintiffs  say  that  at  the  instance 
of  their  brother,  I.  R.  Curtis,  they 
entered  into  an  arrangement  for 
taking  care  of  their  mother.  Ac- 
cording  to  their  contention  it  was 
agreed  among  them  that  her  mental 
and  physical  condition  was  such  that 
she  was  not  able  to  take  care  of  her- 
self or  of  her  property,  and  they 
agreed  that  she  should  live  with  that 
one  of  her  children  whom  she  might 
select,  and  that  such  one  should  re- 
ceive reasonable  compensation  for 
caring  for  her  out  of  her  property, 
and  at  her  death  what  remained 


should  be  divided  equally  among 
them.  She  was  allowed  to  remain  at 
her  home  for  a  few  days  after  her 
husband's  death,  in  charge  of  Mr. 
and  Mrs.  Queen,  who  were  employed 
for  the  purpose  of  caring  for  her. 
She  was  then  removed  to  the  home 
of  her  daughter,  Mrs.  McNemar,  in 
Lewis  county,  where  she  remained 
until  about  the  26th  of  September » 
1915.  At  that  time  she  was  taken 
back  to  Buckhannon  and  placed  in 
the  home  of  Mr.  and  Mrs.  Queen, 
where  she  remained  until  about  the 
3d  of  October,  when  she  was  taken 
to  the  home  of  I.  R.  Curtis,  also  in 
the  town  of  Buckhannon,  where  she 
remained  until  her  death  on  the  19th 
of  December,  1915.  On  the  80th  day 
of  July,  1915,  the  defendant,  I.  R. 
Curtis,  procured  from  his  mother 
a  power  of  attorney,  authorizing 
him  to  transact  her  business,  sue 
for,  and  recover  any  moneys  that 
might  be  due  her  from  anyone,  col- 
lect the  same,  to  compound  or  com- 
promise for  the  same,  and  give  dis- 
charges therefor,  make  settlement 
of  her  interest  in  the  estate  of  her 
late  husband  Phillip  Smith,  and  also 
of  her  interest  in  the  estate  of  her 
deceased  father,  Randolph  Jackson, 
to  sign  any  bond,  deed,  obligation, 
contract,  or  otlier  paper,  to  indorse 
promissory  notes  and  rraew  the 
same  from  time  to  time,  to  draw  any 
money  she  might  have  out  of  any 
banks,  to  sell  or  lease  any  part  or 
parts  of  her  real  estate,  and  to  make 
all  necessary  deeds  of  conveyance, 
with  all  necessary  covenants  of  war- 
ranty and  assurances  of  title,  and 
sign,  seal,  and  acknowledge  the 
same,  and  to  do  all  other  acts  and 
things  in  relation  to  all  or  any  part 
of  her  affairs  that  she  might  do  her- 
self. This  power  of  attorney  he  had 
recorded  in  the  office  of  the  clerk  of 
the  county  court  of  Upshur  county. 
On  the  17th  day  of  November,  1915, 
a  deed  was  executed  by  Mrs.  Smith, 
conveying  to  I.  R.  Curtis  all  of  her 
real  estate,  consisting  of  her  house 
and  lot  in  the  town  of  Buckhannon, 
and  her  interest  in  her  father's  farm 
in  Lewis  county.  This  deed  was  also 
placed  upon  the  record  on  the  same 


CURTIS 

( —  W.  Va.  — 1 

day  that  it  was  executed  and  ac- 
knowledged, but  tide  plaintiffs  say 
that  they  had  no  actual  knowledge  of 
it  until  after  the  death  of  their 
mother  in  December.  Shortly  after 
their  mother's  death  they  instituted 
this  suit  for  the  purpose  of  setting 
aside  and  canceling  said  deed,  upon 
the  ground  that  it  was  in  violation 
of  the  agreement  had  between  the 
plaintiffs  and  the  defendant,  I.  R. 
Curtis,  in  regard  to  taking  care  of 
their  mother,  and  the  division  of  the 
property,  and  upon  the  further 
ground  that  she  was  without  capac- 
ity to  make  such  deed  at  the  time 
she  made  the  same,  and  that  it  was 
procured  from  her  by  undue  and 
fraudulent  influence.  Much  evi- 
dence was  taken  upon  the  question 
of  the  capacity  of  the  grantor  to 
make  this  deed,  and  to  show  the  re- 
lationship of  the  various  parties  to 
the  transaction.  The  circuit  court 
entered  a  decree  canceling  the  deed, 
holding  that  Mrs.  Smith  did  not  have 
capacity  to  execute  the  same,  and 
that  it  was  procured  from  her  by 
the  undue  influence  of  the  grantee. 
From  this  decree  this  appeal  is 
prosecuted. 

In  support  of  the  allegations  of 
their  bill  that  their  mother  did  not 
have  capacity  to  make  the  deed 
sought  to  be  overthrown,  both  of 
the  plaintiffs,  as  well  as  their  respec- 
tive spouses,  testify  as  to  the  men- 
tal capacity  of  Mrs.  Smith.  There 
was  no  objection  made  to  their  testi- 
nu>ny  in  this  regard  at  the  time  it 
was  introduced,  nor  was  it  objected 
to  for  this  reason  at  any  time  in 
the  lower  court,  but  it  is  now  for 
the  first  time  suggested  that  they 
were  not  competent  to  testify  as  to 
the  mental  capacity  of  the  grantor 
in  that  deed,  for  the  reason  that  it 
would  be  in  effect  testifying  to  per- 
sonal communications  with  the  de- 
ceased grantor.  It  is  well  settled 
in  this  jurisdiction  that  the  one 
claiming  under  a  deceased  person 
cannot,  in  a  suit  affecting  his  estate, 
give  his  opinion  as  to  the  mental 
capacity  of  such  deceased  person, 
as  auch  opinion  must  be  based  upon 
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communications  had  with  the  de- 
ceased. Impressions  or  conclusions 
reached  by  the  witness  as  to  the 
sanity  or  insanity  of  a  deceased 
party  must  be  to-  witne..-beir  «f 

rived    at    from    Ob-     Incompetent- 

servations  of  the  •"'^'^  ^^^  •****• 
conduct  of,  or  from  communications 
had  with,  such  deceased  person,  and 
in  either  event  they  fall  within  the 
inhibition  of  the  statute.  Trow- 
bridge V.  Stone,  42  W.  Va.  454,  26 
S.  E.  363;  Freeman  v.  Freeman,  71 
W.  Va.  303,  76  S.  E.  657.  And  it  is 
likewise  true  that  where  a  witness 
is  disqualified  to  testify  as  to  such 
personal  communications,  his  spouse 
is  under  like  disability.  Freeman 
V.  Freeman,  supra ;  Kilgore  v.  Han- 
ley,  27  W.  Va.  451. 

But  the  plaintiffs  say  that,  while 
these  witnesses  were  not  competent 
to  testify  at  the  time  their  evidence 
was  taken,  they  became  competent 
before  any  objection  was  made 
thereto,  or  before  their  evidence  was 
ever  read  by  the  chancellor,  because 
the  defendant  and  his  wife  who  are 
under  the  same  disability,  testified 
as  to  the  mental  condition  of  Mrs. 
Smith.  It  is  quite  true  that  the  de- 
fendant and  his  wife  both  testify 
at  length  as  to  the  mental  capacity 
of  the  grantor  in  the  deed,  and  give 
their  opinions  in  regard  thereto.  It 
is  insisted  that  this  was  testifying 
in  regard  to  the  same  communica- 
tions or  transactions  to  which  the 
testimony  of  the  plaintiffs  was 
directed.  It  may  be  said  that  the  ob- 
servations of  the  grantor  by  the  wit- 
nesses extend  practically  over  the 
same  period  of  time,  they  were  of 
the  same  general  character,  and  the 
opinions  formed  are  conclusions 
reached  from  the  same  communica- 
tions or  transactions  with  the  de- 
ceased party,  and  if 

one  of  the  parties  j^JSiVeTlSlfec?: 
testifies  in  regard  to 
such  communications  or  transac- 
tions, under  the  exception  contained 
in  §  23  of  chapter  130  (§  4879)  of 
the  Code,  the  other  interested  party 
is  authorized  to  give  his  version  of 
the  transactions  or  communications. 
This  was  the  conclusion  reached  by 
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this  court  in  the  case  of  Wooldridge 
V.  Wooldridge,  69  W.  Va.  554,  558, 
72  S.  E.  654,  Ann.  Cas.  1913B,  663. 
Our  conclusion,  therefore,  is  that, 
Avhile  the  plaintiffs  and  their  spouses 
were  not  competent  witnesses  at  the 
time  their  testimony  was  taken,  still, 
by  the  action  of  the  defendant  in  in- 
troducing himself  and  his  wife  to 
testify  in  regard  to  the  mental  condi- 
tion of  his  mother,  he  made  this  evi- 
dence competent,  and  he  cannot  now 
complain  that  it  was  considered  by 
the  chancellor  in  reaching  his  con- 
clusion. 

As  before  stated,  much  evidence 
is  taken  by  the  parties  to  this  suit 
to  establish  the  mental  condition 
of  the  grantor  in  the  deed.  A  num- 
ber of  the  children  of  Phillip  Smith, 
the  second  husband  of  Mrs.  Smith, 
were  introduced.  They  had  had 
long  acquaintance  with  Mrs.  Smith, 
and  were  nearly  of  the  same  age, 
Phillip  Smith  being  many  years 
older  than  his  wife;  it  appearing 
that  he  was  past  the  age  of  ninety 
years  when  he  died,  while  his  wife 
was  only  about  sixty-eight.  These 
children  testify  that  they  had  known 
Mrs.  Smith  for  many,  many  years; 
that  in  the  year  1912,  when  the 
house  in  which  the  Smiths  lived  was 
destroyed  by  lire,  Mrs.  Smith  suf- 
fered from  a  severe  shock  of  some 
kind,  which  seemed  to  very  serious- 
ly depress  her ;  that  her  physical  and 
mental  condition  continued  to  grow 
worse  from  that  day  until  the  day 
of  her  death.  They  testify  that 
during  the  last  illness  of  their  father 
they  were  at  the  house  of  the  Smiths 
frequently,  some  of  them  almost 
constantly  for  quite  a  while;  that 
Mrs.  Smith  was  at  that  time  in  a 
very  deplorable  physical  and  men- 
tal condition ;  that  she  did  not  appre- 
ciate the  gravity  of  her  husband's 
illness,  and  did  not  understand  that 
he  had  died.  It  is  insisted  that  these 
witnesses  were  biased  and  preju- 
diced against  the  defendant,  I.  S. 
Curtis,  and  that  little  credence 
should  be  given  to  their  testimony. 
After  a  careful  perusal  of  the  record 
we  cannot  see  any  justification  for 
this  conclusion.    They  certainly  had 


the  means  of  knowledge,  and  we  see 
nothing  in  the  record  to  indicate 
that  their  testimony  was  fabricated 
because  of  ill  feeling  toward  the  de- 
fendant. They  had  frequent  com- 
munications with  Mrs.  Smith  after 
her  husband's  death,  up  until  the 
time  she  died,  and  they  are  all  of 
the  opinion  that  for  a  considerable 
time  before  her  death  her  mental 
condition  was  such  that  she  did  not 
know  what  she  was  doing.  Other 
witnesses  are  introduced  who  also 
testify  in  the  same  way.  Mr.  and 
Mrs.  Queen,  who  were  at  the  house 
of  Mr.  and  Mrs.  Smith  before  Mr. 
Smith's  death  and  who  nursed  both 
of  them  during  that  time,  and  stayed 
there  with  Mrs.  Smith  for  a  short 
time  after  the  funeral  of  Mr.  Smith, 
and  at  whose  house  Mrs.  Smith 
stayed  after  her  return  from  her 
daughter's  in  Lewis  county  in  the 
fall  of  1915,  testify  as  to  her  con- 
dition during  the  time  they  were  at 
the  Smith  residence  with  her  and 
during  the  time  she  was  at  their 
house  in  the  fall  of  1915.  They 
testify  that  she  was  incapable  of 
understanding  what  she  was  doing 
during  that  time.  They  say  that  at 
the  time  the  power  of  attorney  was 
executed  she  did  not  realize  what 
she  had  done,  and  that  after  her  son 
had  procured  her  signature  to  this 
paper  she  inquired  of  them  at  fre- 
quent intervals  what  it  was  that  she 
had  executed.  They  say  that  while 
she  was  at  their  house  she  thought 
she  was  at  her  own  residence,  and 
called  attention  to  the  fact  that  some 
trees  that  were  formerly  in  her  yard 
were  not  there  now;  that  she  fre- 
quently did  not  recognize  her  close 
friends  and  associates  of  long  stand- 
ing. It  is  also  testified  by  witnesses 
that  on  some  occasions  she  did  not 
recognize  her  own  children.  Two 
physicians  testify  on  behalf  of  the 
plaintiffs,  one  who  attended  Mrs. 
Smith  while  she  was  at  her 
daughter's  in  Lewis  county,  and  the 
other  who  attended  her  for  some 
time  at  Buckhannon.  The  first  of 
these  only  saw  her  on  two  or  three 
occasions,  but  he  attended  her  pro- 
fessionally at  those  times,  and  says 
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that  he  found  her  suffering  from 
paralysis,  that  she  was  mentally  in- 
capacitated, and  that  there  was  in 
his  judgment  no  possibility  of  her 
improving,  but  that  he  was  reason- 
ably certain  that  she  would  continue 
to  grow  worse  until  her  death.  The 
other  physician  saw  her  on  many 
more  occasions,  and  his  conclusion 
was  about  the  same.  However,  two 
physicians  testify  on  behalf  of  the 
defendant,  and  their  opportunities 
were  equally  as  good  as  those  of  the 
physicians  above  mentioned.  One 
of  these  only  saw  her,  however,  on 
one  occasion,  and  that  was  on  the 
very  day  she  executed  the  deed.  He 
says  that  he  was  present  for  about 
thirty  minutes,  and  went  there  for 
the  purpose  of  making  an  examina- 
tion; that  she  answered  his  ques- 
tions intelligently,  and  he  saw 
nothing  to  indicate  that  there  was 
anything  wrong  with  her  mind ;  that 
in  his  judgment  she  was  suffering 
from  locomotor  ataxia,  which  dis- 
ease does  not  necessarily  affect  the 
mind.  The  other  physician  who 
testified  for  the  defendant  had  at- 
tended Mrs.  Smith  from  a  short 
time  before  her  husband's  death 
until  her  death,  with  the  exception 
of  the  time  that  she  was  in  Lewis 
county,  at  her  daughter's.  He  testi- 
fies that  he  saw  her  on  many  occa- 
sions during  that  time,  and  that  he 
believes  she  was  suffering  from  lo- 
conK>tor  ataxia,  which  does  not 
necessarily  affect  the  mind  until 
shortly  before  death,  and  that  he 
did  not  believe  that  Mrs.  Smith's 
mind  was  seriously  affected  until 
three  or  four  days  before  she  died, 
although  he  admits  that  during  all 
of  the  time  she  was  weak,  both  in 
body  and  mind.  Other  witnesses 
testify  that  they  had  seen  Mrs. 
Smith  both  before  and  after  her  hus- 
band's death,  on  various  occasions; 
that  she  always  Imew  them,  con- 
versed with  them  intelligently,  and 
seemed  to  clearly  understand  what 
she  was  doing. 

That  her  mind  was  affected  there 
is  no  doubt.  Whether  it  was  af- 
fected to  the  extent,  that  the  disposi- 
tion she  made  of  her  property  under 
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the  circumstances  thereof  was  not 
in  fact  her  own  act  is  the  question 
we  have  here.  The  defendant,  I.  R. 
Curtis,  was  intrusted  by  her  with 
the  full  management  of  all  of  her 
property  by  the  power  of  attorney 
before  referred  to.  This  conferred 
upon  him  large  powers,  even  to  thft 
extent  of  selling  and  convesring  any 
of  her  esatate.  It  shows  that  she 
had  the  utmost  confidence  in  him.  Tn 
fact  it  may  be  said  that  it  is  strong 
evidence  that  he  exercised  a  control- 
ling influence  with  her,  even  at  that 
time.  It  is  also  worthy  of  remark 
that  at  the  time  he  procured  this 
power  of  attorney  he  said  nothing 
about  it  to  either  bis  brother  or  sis- 
ter, and  they  had  no  knowledge  of 
it  until  after  their  mother's  death. 
He  contends,  of  course,  that  he  be- 
lieved his  mother  was  entirely  capa- 
ble of  conducting  her  own  affairs, 
and  that  he  only  took  this  power  of 
attorney  from  her  for  the  reason 
that  she  was  physically  weak  and 
unable  to  get  around  to  look  after 
her  business,  but  why  did  he  in- 
corporate in  it  authority  to  sell  and 
convey  her  real  estate  if  she  was  en- 
tirely competent  for  the  purpose  of 
making  a  deed?  It  would  have  re- 
quired no  physical  exertion  upon 
her  part  to  have  done  this.  Then, 
too,  he  lived  many  miles  away  in  an- 
other part  of  the  state,  and.  if  his 
mother's  convenience  was  his  only 
motive,  this  would  have  been  better 
served  by  conferring  the  power 
upon  his  brother  who  lived  in  the 
same  town  with  the  mother.  There 
is  another  significant  fact  in  connec- 
tion with  this  power  of  attorney, 
and  that  is  this  recital  in  it:  "'I  am 
doing  this  because  I  am  i^ysically 
unable  to  look  after  these  matters, 
but  yet  of  sound  mind."  Both  of 
the  plaintiffs  and  the  wife  of  Clinton 
A.  Curtis  all  testify  that  on  the  day 
of  Phillip  Smith's  funeral  they  and 
the  de:fendant,  I.  R.  Curtis,  agreed 
among  themselves  that  Mrs.  Smith 
was  mentally  incapable  of  transact- 
ing her  business ;  that  this  was  I.  R. 
Curtis's  own  suggestion,  and  that 
they  assented  to  it  because  it.  was 
a  fact.    They  introduced  two  letters 
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written  by  the  defendant,  I.  R. 
Curtis,  on  the  31st  of  Augrust,  1915, 
one  to  his  sister,  and  the  other  to 
his  brother.  In  the  letter  to  his  sis- 
ter he  insists  on  their  getting  to- 
gether and  agreeing  on  how  his 
mother  shall  be  taken  care  of,  and 
insists  that  his  sister  be  compen- 
sated for  her  care  and  attention  to 
her,  and  also  states  that  anything 
that  is  left  of  the  mother's  eatate 
after  they  have  provided  for  her 
they  will  divide  equally  among  them- 
selves. He  also  makes  the  sugges- 
tion in  this  letter  that  there  is  no 
necessity  of  worrying  their  mother 
about  it,  for  she  in  all  her  suffering 
cannot  have  a  clear  conception  of 
what  she  wants,  but  that  he  is  sure 
she  will  want  all  of  her  children  to 
share  equally.  Substantially  the 
same  statements  are  made  in  the 
letter  written  on  the  same  day  to  his 
brother.  These  letters,  it  is  urged, 
are  inconsistent  with  the  statement 
that  he  believed  his  mother's  mental 
condition  was  sound,  and  that  she 
was  competent  to  take  care  of  her 
affairs.  Pursuant  to  these  letters, 
he  did  come  to  the  home  of  his  sister 
in  Lewis  county  where  his  mother 
was  then  staying,  and  removed  her 
to  Buckhannon.  He  claims  that  he 
did  this  because  his  mother  desired 
it,  she  complaining  that  her  daugh- 
ter's children  disturbed  her.  The 
defendant  then  kept  her  at  his  house 
in  Buckhannon  until  she  died  in 
December.  It  appears  that  on  the 
15th  of  November  he  had  the  deed 
prepared  which  is  sought  to  be  set 
aside  in  this  case.  He  says  that  he 
did  it  at  the  repeated  solicitations 
of  his  mother.  It  conveys  all  of  her 
property  to  him,  in  consideration 
that  he  support  and  maintain  her 
during  her  life.  It  was  reasonably 
certain  that  she  could  live  but  a 
short  time.  This  is  shown  clearly 
by  the  medical  testimony,  and  while 
he  says  that  he  was  reluctant  to 
have  his  mother  execute  this  deed,  it 
does  not  appear  that  he  ever  sug- 
gested that  she  consult  with  her 
other  children  in  regard  to  it,  or 
in  fact  with  anyone  else,  nor  is  there 
any  evidence  that  she  ever  did  con- 


sult with  anyone  else  in  regard  to  iL 
At  the  time  the  deed  was  ackno^ 
edged  it  was  not  read  over  to  her, 
the  defendant  making  the  state- 
ment that  he  had  read  it  to  her  Hk 
day  before,  and  she  knew  what  was 
in  it.  The  officer  who  took  the  ac- 
knowledgment, and  the  wilaess 
who  was  present  and  witnessed  her 
mark,  say  that  she  assented  to  this 
statement,  and  when  she  was  asked 
if  she  acknowledged  the  deed  ex- 
pressed herself  in  the  affirmati^^ 
and  that  this  was  all  that  passed 
at  the  time  of  the  execution  of  the 
paper.  It  is  rather  significant  that 
on  this  very  day,  not  only  the  doctor 
who  had  been  attending  her,  but  an- 
other doctor  who  had  never  seen  her 
before,  and  who  was  never  called  to 
attend  her  afterward,  called  to  ex- 
amine her  just  a  short  time  after 
she  executed  the  deed.  While  the  de- 
fendant placed  this  deed  on  record 
on  the  same  day  that  it  was  pro- 
cured, he  never  said  a  word  to  his 
brother  about  it,  although  they  lived 
right  in  the  same  town,  and  saw 
each  other  practically  every  day,  nor 
did  he  ever  mention  the  matter  to 
his  sister.  Mrs.  Smith,  it  cannot  be 
doubted,  reposed  the  utmost  confi- 
dence in  her  son,  the  defendant 
She  was  feeble,  not  only  in  body,  but 
in  mind.  He  acted  as  her  agent 
Under  the  power  of  attorney  which 
she  had  given  him  he  was  her  other 
self,  and  we  do  not  hesitate  to  say 
that  a  deed  executed  by  her,  convey- 
ing to  him  all  of  her  estate,  practi- 
cally  without   con-  ^^  .  . 

SlderatlOn,     without     petent    irr&ator 

any  advice  or  con-  ^*^"*»«  •••*•- 
Bultation  from  anyone  else,  is  prima 
facie  evidence  of  undue  influence 
in  the  procurement  of  it.  Sperry 
V.  Johnson,  80  W.  Va.  142,  92  S.  E. 
574 ;  Turner  v.  Hinchman,  72  W.  Va. 
384,  79  S.  E.  18 ;  Samuel  v.  Marshall, 
8  Leigh,  567 ;  Hartman  v.  Strickler, 
82  Va.  225;  Whitelaw  v.  Sims,  90 
Va.  588,  19  S.  E.  113;  Leonard  v. 
Burtle,  226  111.  422,  80  N.  E.  992; 
Re  Hess,  48  Minn.  504,  51  N.  W.  614, 
81  Am.  St.  Rep.  665,  and  note  at 
page  670,  etc.;  Underbill,  Wills,  § 
137.    This  prima  facie  case  is  not 
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overcome  by  the  other  evidence.  In 
fact  we  are  of  opinion  that  it  is 
strengthened  thereby.  There  are 
many  cases  in  this  jurisdiction  in 
which  wills  and  deeds  have  been  at- 
tacked for  want  of  capacity  upon 
the  part  of  the  grantors  therein. 
One  case  furnishes  very  little  light 
in  the  determination  of  another. 
The  relationship  of  the  parties  and 
the  conditions  which  surround  them 
are  always  different,  and  the  motives 
which  actuate  men  in  the  transac- 
tion of  business  are  so  influenced 
by  these  peculiar  conditions  and  cir- 
cumstances that  the  decision  in  one 
case  furnishes  little  assistance  in  the 


v.  CURTIS.  1097 

>  100  8.  B.  BSO,) 

determination  of  i^other.  In  this 
case  the  learned  judge  of  the  trial 
court  has  found  that  Mrs.  Smith 
did  not  have  mental  capacity  to 
make  this  deed,  and  that  the  same 
was  procured  by  undue  influence. 
His  findings  were  based  upon  a  care* 
ful  review  of  all  the  evidence,  and 
we  will  not  reverse  the  same  unless 
convinced  that  they  are  not  sup- 
ported 'by  the  showing  made.  We 
cannot  say  that  in  this  case. 

Our  conclusion,  therefore,  is  to  af- 
firm the  decree  complained  of,  and 
remand  the  cause  for  the  purpose 
of  taking  the  accounts  prayed  for 
in  the  bill. 


ANNOTATION. 

Statute  rendering  witness  incompetent  becanse  of  death  of  other  penon  as 

applicable  to  latter^s  mental  condition. 


I.  Where  the  disqualifying  statute  re* 
lates  to  transactions  or  com- 
munications with  deceased: 
a.  Majority  mle: 

1.  In  general,  1097. 

2.  Evidence     of     conversation 

with  or  statement  by  de« 
ceased,  1098. 
8.  Acts,  conduct,  or  appearance 
of  deceased,   1104. 

I.  Where  the  dUqualifylimg  Matute  re^ 
lates  to  tran^aetionB  or  com^wwrniea^ 
tions  with  deceased* 

a.  Majority  rule. 
1,  In  general. 

It  is  obvious  that  where  the  court 
holds  that  a  will  contest  proceeding  is 
not  an  action  or  dispute  within  the 
meaning  of  the  statute,  and  hence  the 
parties  interested  in  such  contests  are 
not  disqualified  as  witnesses  therein, 
the  case  is  of  but  little,  if  any,  value 
upon  the  distinctive  question  now  un- 
der consideration  as  to  whether  testi- 
mony relating  to  the  mental  capacity 
of  a  witness  involves  a  transaction  or 
communication  with  the  deceased, 
within  the  scope  of  the  statute. 

In  practically  all  jurisdictions  there 
are  statutory  provisions  disqualifying 
witnesses  from  testifying  to  matters 
in  effect  involving  transactions  or  com- 
munications with  a  deceased  person, 


I.  a — continued. 

4.  As  to  condition  at  time  of 
particular  transaction  in- 
volved, 1105. 
b.  Minority  rule,  1106. 
II.  Statutes  disqualifying  interested  par- 
ties, 1108. 
III.  Statutes  disqualifying  interested  par- 
ties  from   testifying   as   to   claim 
against  the  estate,  1110. 

or  disqualifying  interested  parties 
from  testifying  adversely  to  the  inter- 
est of  the  representative  of  a  deceased 
person.  These  statutes  vary  consid- 
erably in  form,  and  the  construction, 
so  far  as  concerns  the  question  under 
consideration,  is  greatly  influenced  by 
the  view  of  the  court  as  to  whether 
the  statute  should  be  construed  strict- 
ly or  liberally.  In  the  majority  of  the 
jurisdictions  passing  upon  the  ques- 
tion, the  statute  construed  in  effect 
disqualified  witnesses  from  testifying 
as  to  transactions  or  communications 
with  a  deceased  person.  In  these  ju- 
risdictions the  courts  are  not  in  har- 
mony as  to  whether  or  not  this  form 
of  statute  disqualifies  a  person,  inter- 
ested in  the  proceeding  in  which  his 
testimony  is  offered,  from  testifying 
in  regard  to  his  opinion  of  the  mental 
capacity  of  the  deceased.  In  several 
jurisdictions,  after  having  given  the 
matter  very  able  consideration,  the 
conclusion  has  been  reached  that  tes- 


1098 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[8  A.L.R. 


timony  as  to  the  {nental  capacity  of  a 
deceased  person  does  not  relate  to  a 
transaction  or  communication  with 
him,  and  hence  a  witness  is  not  dis- 
qualified from  testifying  as  to  the 
mental  condition  of  a  deceased  person 
by  a  statute  in  this  form;  and,  since 
usually  to  render  such  testimony  of 
any  value  it  is  essential  that  the  wit- 
ness testify  ai9  to  matters  within  his 
observation  upon  which  he  bases  his 
opinion,  the  witness  is  not  disqualified 
from  testifying  as  to  these  matters. 

Alabama.— Davis  v.  Tarver  (1880) 
65  Ala.  98. 

Georgia.— Cato  v.  Hunt  (1900)  112 
Ga.  139,  37  S.  E.  183;  Harris  v.  Whit- 
ney (1901)  112  Ga.  633,  37  S.  E.  883. 

Iowa.— Severin  v.  Zack  (1880)  55 
Iowa,  28,  7  N.  W.  404;  Denning  v. 
Batcher  (1894)  91  Iowa,  426,  59  N.  W. 
69;  Re  Evans  (1901)  114  Iowa,  240, 
86  N.  W.  283. 

Kansas. — Grimshaw  v.  Kent  (1908) 
67  Kan.  463,  73  Pac.  92;  Harper  v. 
Harper  (1911)  83  Kan.  761,  113  Pac. 
300;  Brown  v.  Brown  (1915)  96  Kan. 
510,  152  Pac.  646. 

Kentucky.  —  Williams  v.  Williams 
(1890)  90  Ky.  28,  13  S.  W.  250. 

Minnesota.  —  Chapel  v.  Chapel 
(1917)  137  Minn.  420,  163  N.  W.  771; 
Wheeler  v.  McKeon  (1917)  137  Minn. 
92,  1  A.L.R.  1514,  162  N.  W.  1070. 

Missouri.- Yant  v.  Charles  (1920) 
—  Mo.  — ,  219  S.  W.  512. 

North  Carolina. — Ducker  v.  Whit- 
son  (1893)  112  N.  C.  44,  16  S.  E.  854; 
Re  Stocks  (1918)  175  N.  C.  224,  95  S. 
E.  360;  Bissett  v.  Bailey  (1918)  176 
N.  C.  43,  96  S.  E.  648;  Plemmons  v. 
Murphey  (1918)  176  N.  C.  671,  97  S. 
E.  648. 

South  Dakota.— Re  Colder  (1916) 
37  S.  D.  397,  158  N.  W.  734. 

Wisconun.  —  Schultz  v.  Culbertson 
(1905)  125  Wis.  169,  103  N.  W.  234. 

Nova  Scotia*  —  Re  Farquharson 
(1900)  33  N.  S.  261. 

Upon  this  point  in  Denning  v.  Butch- 
er (1894)  91  Iowa,  425,  59  N.  W.  69, 
supra,  the  court  said:  'It  is  claimed 
that  the  observation  of  the  witness  a^ 
to  the  deceased  was  a  personal  trans- 
action; that  is,  if  she  noticed  his  de- 
meanor, or  his  gait,  or  his  expression, 
or  anything  else  about  his  appearance. 


it  was  a  personal  transaction.  Such  a 
holding  would  be  giving  the  statute 
an  interpretation  wholly  unwarranted 
by  its  language,  and  do  violence  to  the 
meaning  of  the  words  used  therein. 
A  'personal  transaction'  means  the 
doing  or  performing  of  some  business 
between  parties,  or  the  management  of 
any  affair.  To  be  a  personal  transac- 
tion, in  such  a  case,  the  matter  testi- 
fied about  must  have  involved  some  act 
by  or  between  two  parties,  or  some  act 
by  one  party  for  the  benefit  or  to  the 
detriment  of  another,  and  which  said 
other  was  in  some  way  interested  in. 
It  is  clear  that  the  witness  in  this  case 
did  not  testify  to  any  transaction  had 
with  the  decedent.  Her  opinion  was 
based  upon  what  she  saw;  the  conver- 
sations she  heard  between  Butcher 
and  otherSi" 

An  interesting  point  in  this  connec- 
tion, suggested  by  Gwinn  v.  Hobbs 
(1917)  —  Ind.  App.  — ,  118  N.  E.  155. 
is  as  to  the  effect  to  be  given  to  the 
testimony  of  the  witness  as  to  the 
matters  which  he  relies  upon  as  the 
basis  for  his  opinion  of  the  mental  ca- 
pacity of  the  deceased.  May  such 
matters  be  considered  by  the  jury  as 
affirmative  evidence  bearing  upon  the 
issue  of  mental  competency?  The 
case  referred  to  holds  that  such  testi- 
mony must  not  be  considered  as  inde- 
pendent proof  upon  the  issue  of  com- 
petency, but  only  as  bearing  upon  the 
weight  to  be  attached  to  the  opinion 
of  the  witness  upon  this  issue. 

It  may  be  observed  that,  in  the  ma- 
jority of  the  cases  heretofore  cited, 
the  testimony  as  to  the  conduct  of  de- 
ceased was  received  as  bearing  upon 
the  qualification  of  the  witness  to  ex- 
press an  opinion,  and  upon  the  value 
of  that  opinion.  They  do  not,  afiSrma- 
tively  at  least,  indicate  that  the  tes- 
timony may  be  used  for  any  other  pur- 
pose. 

2,    EvUlfnxce    of    converaatioti    with    or 
mtutenient  hy  deceased. 

In  the  application  of  the  majority 
rule  the  important  question  is  as  to 
what  constitutes  a  transaction  or  com- 
munication with  the  deceased  so  as  to 
render  the  testimony  inadmissible. 
Many  of  the  cases,  relying  on  the  ma- 
jority rule,  hold  that  the  statute  does 
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not  apply  to  conversations  with  or 
statements  by  the  deceased,  upon 
which  the  witness  relies  as  the  basis 
for  his  opinion  as  to  the  deceased's 
mental  capacity,  and  that  hence  evi- 
dence thereof  may  be  given.  Cato  v. 
Hunt  (1900)  112  Ga.  189,  37  S.  E.  183; 
Denning  v.  Butcher  (1894)  91  Iowa, 
425,  59  N.  W.  69,  compare  with  Iowa 
cases,  infra;  Williams  v.  Williams 
(1890)  90  Ky.  28,  13  S.  W.  250.  But 
see  Bannon  v.  P.  Bannon  Sewer  Pipe 
Co.  (1919)  136  Ky.  556,  119  S.  W.  1170, 
124    S.    W.    843;    Chapel    v.    Chanel 

(1917)  137  Minn.  420,  163  N.  W.  771; 
Wheeler  v.  McKeon  (1917)  137  Minn. 
92,  1  A.L.R.  1514,  162  N.  W.  1070; 
Plemmons  v.  Murphey  (1918)  176  N. 
C.  671,  97  S.  E.  648;  Bissett  v.  Bailey 

(1918)  176  N.  C.  43,  96  S.  E.  648; 
Schultz  V.  Culbertson  (1905)  125  Wis. 
169,  103  N.  W.  234;  Re  Farquharson 
(1900)  33  N.  S.  261. 

In  Re  Colder  (1916)  37  S.  D.  397, 
158  N.  W.  734,  supra,  involving  a  will 
contest  proceeding,  it  is  held  that  the 
proponents  may  testify  as  to  the  phys- 
ical appearance,  actions,*  and  state- 
ments of  the  testator,  bearing  upon  his 
mental  capacity,  notwithstanding  the 
statute  which  disqualifies  interested 
witnesses  from  testifying  as  to  any 
transaction  whatever  with,  or  state- 
ment by,  the  testator  or  intestate. 
The  court  said :  "Such  testimony  was 
offered  on  the  ground  that  it  tended 
to  show  testator's  mental  capacity, 
and  would  establish  facts  upon  which 
expert  evidence  might  be  based.  It 
is  too  apparent  to  need  discussion  that 
the  trial  court  erred  in  excluding  the 
testimony  of  proponents  as  to  the 
physical  appearance  and  acts  of  the 
testator.  By  no  possible  stretch  can 
the  words  'transaction'  or  'statement^ 
be  held  to  include  physical  appear*- 
ance  and  acts.  The  primary  purpose 
in  the  enactment  of  this  statute  was 
to  remove  the  common-law  disability 
resulting  from  a  witness's  interest  in 
the  outcome  of  an  action,  or  his  rela- 
tionship to  a  party  thereto.  The  en- 
acting section  is  sweeping  in  its  terms 
and,  standing  alone,  would  remove  all 
disabilities.  The  proviso  introduces 
certain  exceptions.  Such  proviso 
should  be  construed  strictly,  and  takes 


no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its 
terms;  and  those  who  set  up  such  ex- 
ception must  establish  it  as  being 
within  the  words,  as  well  as  within 
the  reason  thereof." 

Denning  v.  Butcher  (1894)  91  Iowa, 
425,  59  N.  W.  69,  supra,  also  involved 
a  contest  over  the  probate  of  a  will, 
and  it  was  held  that  a  legatee  was  not 
disqualified  to  testify  with  regard  to 
his  opinion  as  to  the  mental  capacity 
of  the  deceased,  since  the  opinion, 
based  upon  the  conduct  and  state- 
ments of  the  deceased,  was  not  a 
transaction  or  communication  with  the 
decedent. 

In  Chapel  v.  Chapel  (1917)  137 
Muin.  420,  163  N.  W..771,  a  will  con- 
test proceeding,  a  witness  was  held 
not  disqualified  from  testifying  as  to 
the  mental  capacity  of  the  testatrix, 
although  interested  in  the  event  of  the 
action.  It  was  further  held  that,  in 
order  to  lay  the  foundation  for  such 
testimony,  the  witness  might  testify 
as  to  conversations  with,  and  conduct 
of,  the  deceas(ed. 

In  Re  Farquharson  (1900)  38  N.  & 
261,  supra,  involving  a  will  contest 
proceeding,  in  holding  that  the  statute 
disqualifying  an  interested  witness 
from  testifying  as  to  dealings,  trans- 
actions, and  agreements  with  the  de- 
ceased does  not' disqualify  an  interest- 
ed witness  from  testifying  as  to  the 
mental  capacity  of  the  deceased,  the 
court  said  that  the  statute  applies 
only  to  dealings,  transactions,  and 
agreements  with  the  deceased,  and 
has  no  application  to  the  question  of 
testamentary  capacity. 

In  Cato  V.  Hunt  (1900)  112  Ga.  139, 
37  S.  E.  183,  supra,  in  considering  the 
effect  of  a  statute  which  renders  wit- 
nesses incompetent  to  testify  to  any 
transaction  or  communication  with 
the  deceased,  upon  the  qualification  of 
an  interested  witness  in  an  action  to 
set  aside  a  deed  executed  by  the  de- 
cedent in  his  lifetime  on  the  ground 
of  undue  influence  and  mental  inca- 
pacity, it  was  held  that  the  wife  of  the 
grantee  was  a  competent  witness  to 
the  fact  that  she  had  seen  the  dece- 
dent daily,  and  had  had  frequent  con- 
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versations  with  him  for  several 
months  prior  to  the  making  of  the 
deed,  and  that  in  her  judgment  he  was 
fully  capable  of  making  the  contract. 
The  court  said  that  the  purpose  of 
this  testimony  was  not  to  prove  "any 
personal  transaction  or  communica- 
tion with  the  deceased  grantor,  but  to 
show  his  mental  condition.  It  was 
simply  the  opinion  of  the  witness  as 
to  his  sanity  and  mental  capacity, 
based  upon  the  facts  recited.  Mrs. 
Cato.does  not  appear  to  have  been  of- 
fered to  show  the  terms  or  the  execu- 
tion of  the  deed,  or  to  testify  as  to 
what  influence  was  brought  to  bear 
upon  the  deceased  by  her.  Her  evi- 
dence was  simply  as  to  her  opportu- 
nity for  observing  the  deceased,  and 
as  to  the  impression  made  upon  her 
by  his  conduct  and  conversation.  Had 
the  grantor  been  in  life,  and  brought 
this  action  to  set  aside  the  deed  on  the 
ground  of  fraud  and  undue  influence, 
he  could  not  have  denied  her  state- 
ment as  to  the  opinion  she  had  formed 
as  to  his  mental  capacity." 

In  Plemmons  v.  Murphcy  (1918)  176 
N.  C.  671,  97  S.  E.  648,  supra,  a  pro- 
ceeding to  set  aside  deeds  to  some  of 
the  children  of  the  deceased,  it  is  held 
that  other  heirs  may  testify  as  to  the 
mental  condition  of  the  deceased,  and 
they  may  state  the  reason  for  their 
opinions,  even  though  this  may  in- 
volve personal  transactions  and  com- 
munications with  the  deceased. 

And  in  Bissett  v.  Bailey  (1918)  176 
N.  C.  43,  96  S.  E.  648,  on  the  same 
ground,  it  is  held  that  a  wife  may  tes- 
tify to  the  mental  capacity  of  her  de- 
ceased husband,  and  as  to  communica- 
tions and  conversations  with  the  de- 
ceased upon  which  her  opinion  is 
founded  (setting  aside  of  deeds). 

In  Wheeler  v.  McKeon  (1917)  137 
Minn.  92,  1  A.L.R.  1514,  162  N. 
W.  1070,  supra,  the  question  arose 
under  a  statute  which  forbids  par- 
ties to  the  action,  or  persons  in- 
terested in  the  event  thereof,  from 
testifying  concerning  any  conver- 
sation with  or  admission  of  a  de- 
ceased person.  In  a  proceeding  in- 
volving an  attack  upon  the  validity  of 
a  conveyance  of  real  estate  by  a  per- 
son since  deceased,  it  was  held  that 


the  heirs  of  the  decedent  might  testify 
with  regard  to  conversations  with  the 
decedent  which  indicated  the  loss  of 
memory,  a  wandering  mind,  and  de- 
lusions. 

In  Schultz  V.  Culbertson  (1905)  125 
Wis.  169,  103  N.  W.  234,  supra,  it  is 
held  that  a  widow  may  testify  to  acts, 
conduct,  or  conversations  of  the  de- 
ceased within  her  observation  not  par- 
ticipated in  or  influenced  by  her,  and, 
aftei:  narrating  such  acts,  conduct,  or 
conversation,  she  may  testify  to  her 
impression  as  to  the  decedent's  mental 
competency  derived  therefrom  (valid- 
ity of  a  contract  made  by  the  decedent 
in  his  lifetime). 

In  Iowa,  the  rule  is  that  a  witness 
is  qualified  to  testify  with  regard  to 
the  mental  competency  of  a  deceased 
person,  providing  the  testimony  is 
based  upon  the  observation  of  the  wit- 
ness and  statements  made  by  the  de- 
cedent, or  conversation  by  him  over- 
heard by  the  witness,  but  not  directed 
to  the  witness  personally.  This  rule 
is  based  upon  the  composite  result  of 
several  Iowa  decisions,  rather  than 
upon  any  particular  one. 

In  Denning  v.  Butcher  (1894)  91 
Iowa,  425,  59  N.  W.  69,  it  is  held  that 
in  a  will  contest  proceeding  an  inter- 
ested witness  may  testify  as  to  the 
mental  competency  of  the  deceased, 
and  as  the  basis  for  the  witness's 
opinion  he  may  testify  as  to  his  ob- 
servations of  the  acts,  conduct,  and 
appearance  of  the  deceased,  and  con- 
versations of  deceased  which  he  over- 
heard. The  court  said:  "It  is  clear 
that  the  witness  did  not  testify  to  any 
transaction  had  with  the  deceased. 
Her  opinion  was  based  upon  what  she 
saw;  the  conversations  she  heard  be- 
tween Butcher  and  others."  In  Re 
Goldthorp  (1895)  94  Iowa,  386,  58  Am. 
St.  Rep.  400,  62  N.  E.  845,  it  is  held 
that  an  interested  witness  in  a  will 
contest  is  disqualified  to  testify  with 
regard  to  the  mental  competency  of  the 
testator,  where  the  witness's  opinion 
is  based  upon  conversations  with  the 
deceased.  In  this  case  the  court  denied 
the  contention  that  as  the  witness 
must  show  to  the  court  that  he  was 
qualified  to  give  an  opinion  as  to  the 
mental  condition  of  the  deceased  be- 
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fore  he  would  be  permitted  to  express 
his  opinion,  and  as  testimony  tending 
to  show  qualification  is  preliminary, 
only,  to  the  main  issue,  the  witness 
should  be  permitted  to  testify  to  con- 
versations had  with  the  deceased.  The 
court  poipted  out  that  the  evidence 
showed  that  the  opinion  which  the 
witness  formed  as  to  deceased's  men- 
tal condition  was  largely,  if  not  whol- 
ly, based  upon  conversations.  And 
these  conversations!  though  not  in  and 
of  themselves  a  transaction  or  commu- 
nications had  with  decedent,  were 
nevertheless  the  result,  outgrowth,  or 
conclusion  arrived  at  from  a  consid- 
eration of  prohibited  testimony. 

In  Re  Van  Houten  (1910)  147  Iowa» 
725,  140  Am.  St.  Rep.  340,  124  N.  W« 
886,  a  will  contest,  an  interested  wit- 
ness was  held  to  be  disqualified  to  tes- 
tify with  regard  to  the  mental  com- 
petency of  the  dec^ent,  where  the  tes- 
timony was  based  upon  a  certain 
transaction  between  the  deceased  and 
a  third  person,  in  which  the  witness 
took  part.  The  testimony  related  to 
the  conversation  of  the  deceased  at 
that  time.  The  court,  in  holding  the 
evidence  incompetent,  said  that  the 
witness  was  a  factor  in  that  transac- 
tion, and  clearly  within  the  prohibi- 
tion of  the  statute.  The  case  of  Hayes 
V.  Snader  (1918)  182  Iowa,  443,  165 
N.  W.  1041,  is  not  within  the  scope  of 
the  note.  The  point  involved  here, 
however,  was  discussed  by  the  court 
as  follows:  "This  court  is  certainly 
not  committed  to  the  doctrine  that  this 
statute  ejxcludes  the  use  of  'every 
pieans  by  which  one  person  can  derive 
any  impression  or  information  from 
the  conduct  or  language  of  another.' 
One  means  of  deriving  such  impres- 
sion or  information  from  the  conduct 
or  language  of  another  is  to  hear  what 
he  says  to  a  third  person.  But  we 
have  held  that  such  testimony  is  not 
excluded  by  this  statute  (Campbell 
V.  Collins  (1907)  138  Iowa,  152,  110 
N.  W.  435;  Re  Goldthorp  (Iowa)  su- 
pra) in  which  last  case  we  expressly 
rule  also  that  it  is  permitted  to  re- 
ceive testimony  describing  the  condi- 
tion of  the  testator,  though  that  tes- 
timony is  based  on  observation,  ex- 
cluding only  that  which  is  based  both 


upon  such  observation  and  statements 
made  by  the  decedent  to  the  witness. 
To  a  certainty,  testifying  to  facts  up- 
on which  an  inference  in  favor  of  the 
claimant  may  arise  is  based  on  the 
fact  that  some  means  has  been  em- 
ployed whereby  the  witness  has  de- 
rived some  impression  or  information 
from  the  conduct  or  language  of  the 
decedent.  But  that  this  is  so  does  not 
shut  out  testimony  upon  which  such 
inference  can  be  built.'' 

In  some  jurisdictions,  the  courts, 
while  sustaining  the  right  of  an  in- 
terested witness  to  testify  as  to  his 
opinion  with  regard  to  the  mental 
capacity  of  a  deceased  person,  hold 
that  a  witness  cannot  testify  as  to 
conversations  with  or  .statements  by 
the  deceased,  and  apparently  that  his 
opinion  cannot  be  based  upon  such 
conversation  or  statements.  Brown  v. 
Brown  (1915)  96  Kan.  510,  152  Pac. 
646;  Bannon  v.  P.  Bannon  Sewer  Pipe 
Co.  (1909)  136  Ky.  566, 119  S.  W.  1170, 
124  S.  W.  843;  Leahy  v.  Timon  (1919) 
—  Tex.  — ,  215  S.  W.  951.  j 

In  Re  Goldthorp  (1895)  94  Iowa, 
336,  58  Am.  St.  Rep.  400,  62  N.  W. 
845,  in  holding,  in  a  proceeding  for 
the  probate  of  a  will,  that  an  interested 
witness  was  competent  to  testify  to 
the  mental  condition  of  the  decedent 
in  so  far  as  the  testimony  was  based 
upon  his  observations  of  the  decedent, ' 
his  appearance,  conduct,  manners,  and 
habits,  nevertheless  held  that  the  wit- 
ness was  disqualified  to  testify  as  to 
the  mental  capacity  of  the  deceased, 
where  the  basis  of  his  opinion  was 
conversations  with  the  decedent.  It 
is  said  that  the  witness  cannot  testify 
as  to  such  conversations,  and  cannot 
base  his  opinion  thereon.  In  answer- 
ing the  contention  that  an  opinion,  al- 
though based  upon  conversations  with 
the  deceased,  was  not  a  transaction  or 
communication,  the  court  said: 
"Though  not  in  and  of  itself  'a  trans- 
action or  communication'  had  with  de- 
cedent, yet,  if  it  is  in  fact  but  the  re- 
sult, the  outgrowth,  and  the  conclu- 
sion arrived  at  from  a  consideration 
of  prohibited  testimony,  it  is  not  easy 
to  see  upon  what  ground,  in  view  of 
the  provisions  of  the  statute,  the 
qualification  can  be  shown  to  give  the 
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opinion,  or  the  opinion  itself  be  stated, 
under  the  circumstances  herein  dis- 
closed. It  is  said  that  the  decedent,  if 
living,  could  not  dispute  the  testimony 
of  contestant  as  to  his  opinion  of  her 
soundness  of  mind;  that  the  testimony 
proposed  is  for  the  purpose  of  prov- 
ing a  fact  distinct  from  anything  said 
or  done,  independent  of  any  informa- 
tion received  from  the  language  em- 
ployed. The  position  does  not  seem  to 
us  tenable.  The  opinion,  in  such  a 
case,  where  it  is  based  upon  the  con- 
versations, is  dependent  upon  the 
facts  from  which  it  is  deduced, — the 
conversations.  Without  the  conversa- 
tions there  could  be  no  ground  for  the 
opinion.  How,  then,  can  the  opinion 
be  said  to  be  a  fact  distinct  from  and 
independent  of  the  conversations? 
Now,  clearly,  if  decedent  was  alive, 
she  could  by  her  testimony  controvert 
and  gainsay  the  conversations.  She 
might  testify  that  no  conversations 
took  place.  Where,  then,  under  the 
facts  shown  in  this  record,  would  be 
the  basis  for  the  opinion?"  But  see 
Iowa  cases,  supra. 

i  In  Brown  v.  Brown  (Kan.)  supra, 
it  was  held  that  the  party  interested 
in  the  outcome  of  the  suit  might  tes- 
tify as  to  the  mental  condition  of  the 
grantor  in  a  deed  involved  in  a  pro- 
.  ceeding  to  set  it  aside  on  the  ground 
of  the  grantor's  mental  incapacity.  It 
was,  however,  held  that  the  witness 
could  not  testify  to  conversations  had 
with  the  grantor.  The  court  said  that 
''the  language  of  the  statute  is  ex- 
plicit, and  does  not  admit  of  an  excep- 
tion based  upon  the  purpose  for  which 
the  communication  was  offered." 

The  rule  in  Texas  on  this  point  is 
not  'entirely  clear.  One  of  the  first 
cases  considering  the  matter  is  Martin 
V.  Mc Adams  (1894)  87  Tex.  226,  27 
S.  W.  255.  This  case  involved  the 
qualification  of  heirs  or  devisees  to 
testify  in  a  proceeding  to  probate  a 
will,  as  to  the  handwriting  of  the  tes- 
tator. The  court  held  that  opinion 
evidence  of  the  devisees  as  to  the 
handwriting  of  the  signature  of  the 
deceased  attached  to  the  will  was  ad- 
missible. In  so  holding  very  signifi- 
cant language  was  used.  The  court 
said  on  the  point:    *We  may  concede 


that  the  witnesses  whose  testimony 
was  excluded  in  this  case  were  so  re- 
lated to  the  issue  to  be  tried  as  to 
exclude  them  from  testifying  as  to  any 
transaction  with  or  statement  by  the 
deceased  whose  will  was  sought  to  be 
established ;  and  yet  we  have  the  ques- 
tion whether  the  testimony  offered 
was  of  such  a  nature  as  to  fall  within 
the  terms  of  the  statute.  Testimony 
to  the  opinion  of  the  witness  that  a 
certain  paper,  which  is  offered  as  a 
will,  is  in  the  handwriting  of  the  al- 
leged testator,  is  not  testimony  as  to 
any  statement  by  him ;  nor  do  we  think 
that  it  is  testimony  as  to  any  trans- 
action with  him.'* 

It  will  be  noted  that  the  court  thus 
dearly  draws  the  line  that  is  drawn  by 
this  note  in  considering  the  question 
as  to  opinion  evidence  of  the  mental 
capacity  of  the  testator,  this  note  also 
being  based  on  the  assumption  that 
the  witness  whose  testimony  is  offered 
is  so  related  to  the  issue  to  be  tried 
as  to  exclude  him  from  testifying  to 
any  transaction  with  the  deceased. 
Since,  however,  the  case  itself  in- 
volves opinion  evidence  as  to  hand- 
writing instead  of  mental  capacity,  it 
is  not  strictly  within  the  scope  of  the 
note. 

In  several  later  Texas  civil  appeals 
cases  other  language  used  by  the  court 
in  the  Martin  Case  was  seized  upon 
to  sustain  the  holding  that  a  proceed- 
ing to  contest  a  will  was  not  such  a 
proceeding  as  to  bring  the  case  with- 
in the  statute,  nor  was  the  making 
of  a  will  a  transaction  by  the  deceased 
with  any  of  the  heirs  or  legatees  so 
as  to  bring  the  case  within  the 
statute;  and  upon  this  assumption  as 
to  the  holding  in  the  Martin  Case, 
these  later  Texas  civil  appeals  cases 
held  that  in  a*proceeding  to  probate 
a  will,  although  one  of  the  issues  was 
undue  influence,  testimony  of  heirs, 
devisees,  or  legatees  was  nevertheless 
admissible.  Among  these  cases  ref- 
erence niay  be  made  to  Simon  v.  Mid- 
dleton  (1908)  51  Tex.  Civ.  App.  548, 
12  8.  W.  441,  Grelle  v.  Grelle  (1918) 
—  Tex.  Civ.  App.  — ,  206  S.  W.  114, 
and  Byrnes  v.  Curtain  (1919)  —  Tex. 
Civ.  App.  — ,  208  S.  W.  405.  Since 
these  cases  all  held  that  a  proceeding 
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to  probate  a  will  was  not  within  the 
statute  so  as  to  disqualify  a  witness 
who  was  an  heir  or  le^atee^  they  are 
not  strictly  within  the  scope  of  the 
note,  and,  as  already  stated,  one  of  the 
issues  presented  in  each  of  these  cases 
was  that  of  undue  influence. 

In  the  later  Texas  decision  of  Leahy 
V.  Timon  (1919)  —  Tex.  — ,  215  S.  W. 
951,  the  question  was  presented  as  to 
the  effect  of  the  statute  to  disqualify 
an  heir  or  devisee  to  testify  as  to  the 
mental  capacity  of  the  testator,  in  a 
proceeding  to  contest  the  validity  of 
the  latter's  will.  In  this  case  one  of 
the  issues  presented  was  undue  in- 
fluence, and  the  testimony  of  the  wit- 
ness as  to  the  mental  competency  of 
the  deceased  was  based  upon  conver- 
sations had  with  the  latter.  It  is  held 
that  the  witnesses  were  disqualified 
to  testify  as  to  the  mental  capacity  of 
the  deceased.  The  opinion  is  of  con- 
siderable length,  and  is  devoted  very 
largely  to  combating  the  doctrine  that 
a  proceeding  to  probate  a  will  is  not 
within  the  disqualifying  provisions  of 
the  statute,  and  that  devisees,  lega- 
tees, or  heirs  are  not  parties  thereto, 
within  such  provision.  The  opinion 
seems  to  blend  the  question  of  wheth- 
er the  heir  or  devisee  of  the  testator 
is  a  party  to  the  making  of  the  dece- 
dent's will  so  as  to  be  disqualified  un- 
der the  terms  of  the  statute,  with  the 
question  here  under  consideration  as 
to  the  effect  of  the  fact  that  the  testi- 
mony relates  to  opinion  evidence  of 
the  witness.  And  the  court  also  seems, 
in  a  measure  at  least,  to  consider  to- 
gether the  two  issues  as  to  the  mental 
competency  of  the  deceased  as  affect- 
ing the  validity  of  the  will,  and  the 
question  of  undue  influence  in  secur- 
ing the  will  as  affecting  its  validity. 
Upon  this  point  the  court  expreeees 
the  opinion  that  the  action  is  conjtes- 
edly  by  heirs  of  the  deceased,  and  con- 
tinues: 'It  seems  to  us  that  it  plainly 
arose  out  at  a  transaction  with  the 
decedent;  for,  under  the  view  most 
favorable  to  plaintiffs  in  error,  which 
is  that  their  action  arose  from  the 
making  of  the  will,  and  that  the  mak- 
ing of  the  will  involved  a  transaction 
between  only  Mrs.  Timon  and  the  two 
disinterested   attesting   witnesses,    it 


cannot  be  denied  that  plaintiffs  in  er- 
ror's action  arose  from  a  transaction 
with  the  decedent"  After  thus  ap- 
parently holding  that  the  heirs,  devi- 
sees, and  legatees  are  sufficiently  par- 
ties to  the  making  of  the  will  so  that 
it  is  a  tran8actjM>n  with  the  deceased, 
the  court  apparently  assumes  that  that 
disposes  of  the  entire  question  pre- 
sented in  the  case,  and  does  not»  ap- 
parently, pass  upon  the  point  as  to 
whether  or  not  the  testimony  is  admis- 
sible because  it  relates  to  opinion  evi- 
dence as  to  mental  capacity.  The 
decision,  even  to  this  extent,  however, 
is  placed  in  doubt  by  the  language 
used  by  the  court  immediately  follow- 
ing that  already  quoted,  as  follows: 
"However,  it  may  well  foe  doubted 
whether  so  much  of  plaintiffs  in  er- 
ror's action  as  seeks  to  set  aside  the 
will  as  procured  by  undue  influence 
can  be  properly  said  to  arise  from  the 
transaction  to  which  only  the  dece- 
dent and  the  subscribing  witnesses 
to  the  will  were  parties.  At  least, 
that  part  of  the  action  would'  seem 
founded  to  a  considerable  extent  on  a 
transaction  of  the  party  exercising  the 
undue  influence,  with  the  decedent, 
and  such  party  was  one  of  the  de- 
fendants herein.**  The  court  expressly 
overruled  or  disapproved  of  the  cases 
heretofore  mentioned,  being  Simon  v. 
Middleton,  Grelle  v.  Grelle,  and 
Byrnes  v.  Curtin  (Tex.)  supra.  If 
the  doctrine  of  Leahy  v.  Timon  is  lim- 
ited to  cases  involving  the  admissibil- 
ity of  testimony  of  the  mental  com- 
petency of  the  testator,  the  case  is  not 
necessarily  in  conflict  with  Martin  v. 
McAdams,  already  referred  to.  In- 
deed, the  court  expressly  says  that  it 
does  not  think  the  decision  in  Martin 
V.  McAdams  is  in  conflict  with  the 
present  decision,  nor  with  the  previ- 
ous decisions  of  the  supreme  court. 
Upon  this  point  the  court  said :  "The 
questions  we  have  considered  depend 
entirely  on  the  relation  of  the 
parties — witnesses  to  the  issue  ten- 
dered; that  is  to  say,  on  whether  they 
were  parties  and  witnesses  in  a  suit 
which  is  an  action  arising  out  of  a 
transaction  with  the  decedent,  in  the 
light  of  the  issues  tendered.  Such 
questions  were  excluded  from  consid- 
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eration  before  the  court  made  the 
pronouncements  in  Martin  v.  Mc- 
Adams,  claimed  to  require  the  admis- 
sion of  the  excluded  testimony."^ 

The  Turner  Case  makes  no  refer- 
ence to  Smith  V.  Guerre  (1913)  —  Tex. 
Civ.  App.  — ,  169  S.  W.  417,  which 
holds  that  a  widow  may  testify  to 
statements  of  her  deceased  husband, 
to  show  his  mental  incapacity,  in  an 
action  to  set  aside  a  contract  made  by 
him. 

In  a  Texas  civil  appeals  decision 
decided  subsequently  to  the  Timon 
Case,  being  Nimitz  v.  Holland  (1919) 
—  Tex.  Civ.  App.  — ,  217  S.  W.  244, 
hereinafter  referred  to  more  at 
length,  it  is  held  that  the  Timon  Case 
does  not  disqualify  an  heir,  devisee,  or 
legatee  from  testifying  as  a  witness 
with  regard  to  the  mental  competency 
of  the  deceased,  in  a  will  contest  pro- 
ceeding, where  the  opinion  of  the  wit- 
ness is  not  based  upon  conversations 
'  or  transactions  with  the  deceased. 

3.  Acts,  conduct,  or  appearance  of  de- 

ceased. 

Apparently  all  of  the  cases  apply- 
ing the  majority  rule  are  agreed  that 
.  interested  witnesses  testifying  to  the 
.  mental  capacity  of  the  deceased  may 
.  give  evidence  of  their  observations  as 
to  his  appearance,  acts,  or  conduct,  • 
upon  which  they  rely  as  the  basis  for  - 
•  their  opinion  as  to  the  deceased's  men- 
..tal  capacity.    Severin  v.  Zack  (1880)    - 
56  Iowa,  28,  7  N.  W.  404;  Grimshaw 
V.  Kent  (1903)  67  Kan.  463,  73  Pac. 
92;  Bannon  v.  P.  Bannon  Sewer  Pipe 
Co.  (1909)  136  Ky.  556,  119  S.  W.  1170,  - 
124  S.  W.   843;    Ducker  v.   Whitson 
.  0893)  112  N.  C.  44,  16  S.  E.  854. 

In  Ducker  V.  Whitson  (N.  C.)  supra,  • 

an  action  to  enforce  notes  against  the 

estate  of  a  deceased  person,  executed  . 

'  by  him  in  his  lifetime  to  certain  of  his 

beirs  and  payable  out  of  his  estate  aft^ 

'  er  his  death,  it  is  held  that  one  of  these 

'  beirs  is  not  disqualified  as  a  witness 

'  to  the  effect  that  she  had  lived  with 

'  the  deceased  all  of  her  life,  and  had 

seen  him  make  contracts  and  manage 

his  affairs,  and  that  she  based  her 

knowledge  on  ber  observation;  that 

she  saw  him  when  he  returned  after 

'  executing  the  notes  in  question,  and 

his  mind  was  bright,  and  that  in  her 


opinion  he  had  mental  capacity  suffi- 
cient to  make  the  contract. 

Grimshaw  v.  Kent  (1903)  67  Kan* 
463,  73  Pac.  92,  supra,  involved  a  i|uit 
attacking  the  validity  of  a  contract 
between  the  decedent  and  a  daughter 
and  her  husband.  It  appeared  that  de- 
cedent had  lived  with  these  parties 
for  some  time  prior  to  the  execution 
of  the  contract,  and  it  was  held  that 
the  daughter  was  not  disqualified  by 
the  statute  from  testifying  as  to  the 
mental  capacity  of  the  deceased,  based 
upon  her  observance  of  his  conduct 
during  this  time.  The  court  said  that 
such  evidence  did  not  place  before  the 
jury  any  transaction  or  communica- 
tions with  the  deceased,  but  that  it 
apprised  the  jury  of  the  mental  con- 
dition of  the  .deceased  at  and  be- 
fore the  time  of  the  execution  of  the 
contract;  and»  having  been  shown  to 
have  sustained  a  close  and  intimate 
relation  with  the  deceased,  the  wit- 
nesses were  competent  to  express  an 
opinion  as  to  her  mental  condition. 

Severin  v.  Zack  (Iowa)  supra,  in- 
volved a  contest  over  the  probate  of 
a  wilL  The  proponent  in  the  proceed^ 
ing  was  held  not  disqualified  as  a  wit- 
ness to  the  fact  that,  about  the  time  of 
the  execution  of  the  will  in  question, 
he  observed  no  diff^ence  in  the  tes- 
tator's mental  condition.  The  court 
said  that  this  testimony  did  not  relate 
to  a  personal  transaction  or  cooununi- 
eation  between  the  witness  and  the 
testator. 

A  case  decided  subsequently  to 
Leahy  v.  Timon  (1919)  —  Tex.  — ,  215 
S.  W.  951,  supra,  and  which  construes 
this  case,  is  Nimitz  v.  Holland  (1919) 
—  Tex.  Civ.  App.  — ,  217  S.  W.  244. 
In  this  case  the  distinction  is  drawn 
between  the  qualifications  of  an  inter- 
ested witness  to  testify  in  a  will  con- 
test proceeding  as  to  the  mental  com- 
petency of  the  testator  where  the  wit- 
ness's opinion  is  based  upon  the  acts 
and  conduct  of  the  deceased,  and 
where  it  is  based  upon  his  statements 
and  conversations  with  him.  The 
court  recognizes  that  under  the  rule 
in  Leahy  v.  Timon  the  witness  is  dis- 
qualified under  the  latter  circum- 
stances, but  holds  that  the  witness  is 
not  disqualified  where  his  opinion  is 
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based  upon  the-  acts  and  conduct  of 
the  deceased.  The  court  said:  ''We 
are  of  the  opinion  tiiat  an  interested 
witness  in  such  a  suit  may  testify 
that,  independently  of  any  statements 
made  by  the  testatrix,  or  transactions 
with  her,  but  merely  from  observation 
of  the  decedent's  acts,  conduct,  and 
physical  and  mental  condition,  the 
witness  ia  of  the  opinion  that  the  tes- 
tatrix was  sane  or  insane  at  the  time 
of  the  execution  of  the  will;  and  we 
will,  as  briefly  as  may  be,  give  the 
reasons  for  our  holding.  In  the  dis- 
cussion it  will  be  pretermitted  that  a 
nonexpert  witness  will  not  be  allowed 
to  testify  as  to  the  sanity  or  insanity 
of  a  person  without  detailing  the  facts 
underlying  the  opinion.  The  statute 
precludes  the  interested  party  from 
testifying  only  as  to  'any  transaction 
with  or  statement  by  the  testator.' 
It  may  be  conceded  that  such  trans- 
actions or  statements  are  not  limited 
to  tiransactions  by  the  testator  with 
the  witness,  or  statements  made  by 
the  testator  to  the  witness,  but  include 
any  transaction  with,  or  statement  by, 
the  testator,  no  matter  with  whom  had 
or  to  whom  made.  But  this  hypothe- 
sis does  not  foreclose  the  question 
before  us.  If  the  opinion  sought  to 
be  elicited  from  Mrs.  Nimitz  and  the 
other  appellants  was  not  founded 
upon  any  statements  by,  or  transac- 
tions with,  the  testatrix,  the  statute 
does  not  exclude  such  opinion,  nor  tes- 
timony of  the  facts  upon  which  the 
opinion  was  based.  The  facts  to 
which  Mrs.  Nimitz  testified  regarding 
her  mother's  physical  condition  dur- 
ing her  last  illness,  including  her  in- 
voluntary expressions  of  pain  and  suf- 
fering, and  her  acts  and  conduct  tend- 
ing to  show  mental  trouble,  were  not, 
in  the  main,  either  statements  by,  or 
transactions  with,  her  mother,  but 
were  facts  of  which  the  witness 
claimed  to  have  knowledge,  based  sole- 
ly upon  observation.  They  were  chief- 
ly acts,  conduct,  and  conditions  unin- 
fluenced by,  and  not  participated  in  by 
the  witness,  as  were  doubtless  also 
many  of  the  facts  intimately  within 
her  knowledge,  through  a  lifelong  ac- 
quaintance with  her  mother,  which 
the  witness  did  not  undertake  to  de- 
8  A.L.R. — 70. 


tail.  As  to  such  facts,  and  an  opinion 
based  thereon,  we  do  not  think  they 
can  fairly  be  regarded  as  transactions 
with  or  statements  by  the  decedent. 
They  were  facts  ascertainable  from 
observation  alone,  and  we  think  Mrs. 
Nimitz  showed  herself  competent  to 
testify  as  to  the  mental  condition  of 
the  decedent,  in  so  far  as  her  testi- 
mony was  based  upon  her  observation 
of  decedent,  her  appearance,  conduct, 
manner,  and  habits.'' 

In  Williams  v.  Williams  (1890)  90 
Ky.  28,  13  S.  W.  250,  supra,  involving 
the  probate  of  a  will,  the  circuit  court 
held  that  the  parties  interested  may 
testify  as  to  the  conduct  of  and  con- 
versation with  the  decedent,  as  bear- 
ing upon  his  mental  condition,  since 
the  statute  does  not  apply  to  actions 
of  this  character. 

In  a  later  decision  by  that  court, 
however,  in  Bannon  v.  P.  Bannon 
Sewer  Pipe  Co.  (1919)  136  Ky.  556, 
119  S.  W.  1170,  124  S.  W.  848,  which 
involved  the  validity  of  an  assignment 
of  stock  by  a  person  since  deceased, 
it  was  held  upon  a  rehearing  that 
while  evidence  with  regard  to  the  men- 
tal capacity  of  the  deceased  was  ad- 
missible, although  the  witness  was 
interested  in  the  suit,  yet  such  witness 
was  not  competent  to  testify  with  re- 
gard to  conversations  with  or  state- 
ments of  the  deceased.  In  so  holding 
the  court  drew  no  distinction  between 
a  will  contest  proceeding  and  an  ac- 
tion of  the  character  before  it.  In- 
deed, upon  this  point,  it  said :  "There 
can  certainly  be  no  reason  for  apply- 
ing a  different  rule  of  evidence  in  the 
trial  of  the  case,  where  the  question  is 
one  of  capacity  in  one  to  make  a  con- 
tract or  execute  the  power  of  attorney, 
from  that  which  is  applied  in  the  case 
where  the  question  is  one  of  capacity 
to  execute  a  will.  Evidence  that  would 
be  competent  in  the  one  case  would 
certainly  be  competent  in  the  other." 

4,  Am  to  eofuUtian  at  time  of  particular 
tt'ansaction  involved. 

Davis  V.  Tarver  (1880)  65  Ala.  98, 
supra,  involved  a  proceeding  in  pro- 
bate court  for  a  license  to  sell  real 
estate  of  the  deceased  to  pay  his  debts, 
which  was  contested  by  the  heirs  on 
the  ground  of  the  invalidity  of  the 
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principal  debt.  The  claimant  was 
held  entitled  to  testify  to  his  opinion 
of  the  general  mental  condition  of  the 
deceased,  but  not  as  to  his  mental  con- 
dition on  the  date,  on  which  the  note 
in  question  was  executed.  In  this 
state  the  statute  provides  that  neither 
party  shall  be  allowed  to  testify 
against  the  other  as  to  transactions 
with  or  statements  by  the  deceased 
person.  As  to  the  effect  of  this  statute 
upon  the  question  under  considera- 
tion, the  court  said :  ''Under  the  stat- 
ute, there  can  be  no  exclusion  of  any 
witness  because  he  is  a  party  to,  or 
interested  in  the  issue  tried,  with  this 
exception :  that  neither  party  shall  be 
allowed  to  testify  against  the  other 
as  to  any  transaction  with,  or  state- 
ment by,  any  deceased  person  whose 
estate  is  interested  in  the  result  of  the 
suit.  The  exception  is  intended  to  se« 
cure  mutuality  in  the  operation  of  the 
statute,  and  to  protect  the  dead,  who 
cannot  be  heard  in  explanation  or  con- 
tradiction, from  being  effected  by  the 
evidence  of  the  living  with  whom  they 
may  have  had  dealings.  It  is  directed 
to  the  exclusion  of  particular  evi- 
dence, rather  than  to  the  competency 
of  the  witness.  The  evidence  excluded 
must  be  of  transactions  with,  or  state- 
ments by,  a  deceased  person  whose  es- 
tate is  interested  in  the  result  of  the 
suit.  Any  party  may  testify  to  any 
material  relevant  fact,  if  it  does  not 
fall  within  this  species  of  evidence. 
.  .  .  It  is  apparent  thdt  the  con- 
tention in  the  present  case  was  nar- 
rowed to  the  inquiry  whether,  on  the 
day  when  the  note  was  executed  by 
the  intestate,  he  was  of  sufficient  un- 
derstanding to  enter  into  a  contract. 
The  appellant  could,  doubtless,  have 
testified  that  in  his  opinion  the  intes- 
tate was  generally  of  a  sufficient  un- 
derstanding to  act  with  discretion  in 
the  ordinary  affairs  of  life.  His  per- 
sonal relation  to  the  intestate,  his 
long  acquaintance  with  hira,  and  the 
opportunities  he  had  of  observing  and 
knowing  his  habits,  temper,  character, 
and  capacity,  would  have  authorized 
an  inquiry  into  the  opinion  he  had 
formed  as  to  the  soundness  and  de- 
gree of  the  understanding  of  the  in- 
testate.   This  opinion  would  have  been 


formed  on  facts  independent  of  and 
distinct  from  the  condnct^  acts,  or 
declarations  of  the  intestate  when  the 
note  was  executed.  But  it  was  not  the 
Ofpinion  of  the  appellant  as  to  the  gen- 
eral sanity  of  the  intestate  which  was 
sought  to  be  elicited.  Having  testified 
as  to  his  general  sanity,  he  is  asked 
if  he  knew  the  condition  of  the  mind 
of  the  intestate  on  the  day  the  note 
was  executed.  Answering  that  ques- 
tion affirmatively,  he  is  asked  what 
then  was  the  condition  of  his  mind. 
His  opinion  or  knowledge  of  the  men- 
tal condition  of  the  intestate  must 
have  been  derived,  in  part  or  wholly, 
from  his  conduct  and  declarations  on 
that  day,  and  from  his  freedom  from 
or  subjection  to  the  influence  of  the 
disease  with  which  he  was  afflicted. 
.  .  .  It  is  these  acts  and  declara- 
tions  the  statute  prohibits  the  living 
party  from  testifying  to,  when  the  es- 
tate of  a  decedent  is  interested.  The 
proliibition  cannot  be  avoided  by  any 
general  form  of  question,  nor  by  cov- 
ering up  evidence  of  them  under  the 
expression  of  an  opinion  founded  upon 
them.  They  are  excluded  by  the  terms 
of  the  exception,  and  its  policy  will 
be  defeated,  if  evidence  of  them,  in 
whatever  form  it  may  be  presented,  is 
not  excluded.'' 

h.  Minority  rule. 

In  some  jurisdictions,  statutes  sub- 
stantially similar  in  language  to  those 
referred  to  m  the  preceding  cases  are 
held  to  disqualify  interested  parties 
from  testifying  as  to  the  mental  ca- 
pacity of  a  deceased  person,  in  actions 
in  which  his  representative,  assignee, 
or  grantee  is  a  party  in  interest. 

Missisaipiii.— Cooper  v.  Bell  (1917) 
114  Miss.  766,  75  So.  767. 

New  York.  —  Holcomb  v.  Holcomb 
(1884)  95  N.  Y.  316;  Re  Eysaman 
(1889)  118  N.  Y.  62,  3  L.R.A.  599,  20 
N.  £.  613;  Holland  v.  Holland  (1904) 
98  App.  Div.  866,  90  N.  Y.  Supp.  208; 
Re  McCarthy  (1891)  59  Hun,  626,  38 
N.  Y.  S.  R.  124,  14  N.  Y.  Supp.  2; 
Smith  v.  Meaghan  (1886)  40  Hun,  404; 
Re  Bartholick  (1891)  35  N.  Y.  S.  R. 
730,  12  N.  Y.  Supp.  640. 

West  Virginia.  —  Trowbridge  v. 
Stone  (1896)  42  W.  Va.  454,  26  S.  E. 
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363;  Curtis  v.  Curtis  (reported  here- 
with) ante,  1091. 

In  Re  Eyaaman  (1889)  113  N.  Y.  62, 
S  L.R.A.  599,  20  N.  E.  613,  supra,  a  will 
contest  proceeding,  the  legatee  therein 
was  held  disqualified  as  a  witness  to 
testify  with  regard  to  his  observation 
of  the  acts,  conduct,  and  conversation 
of  the  deceased  at  about  the  time  of 
the  execution  of  the  will»  and  bearing 
upon  his  mental  capacity. 

And  in  Holcomb  v.  Holcomb  (1884) 
^5  N.  Y.  316,  supra,  also  a  will  con- 
test proceeding,  the  heirs  were  held 
disqualified  to  testify  as  to  acts,  con- 
duct, and  statements  of  their  ancestor, 
tending  to  show  his  mental  incapacity, 
although  they  took  no  part  in  the  con- 
versation testified  to. 

And  in  Re  McCarthy  (1891)  59  Hun, 
626,  38  N.  Y.  S.  R.  124,  14  N.  Y.  Supp, 
2,  supra,  also  a  will  contest  proceed- 
ing, an  heir  at  law  of  the  testator  was 
held  disqualified  to  testify  as  to  the 
appearance  of  the  testator  on  the  day 
the  will  was  made. 

And  in  a  proceeding  to  set  aside 
a  deed  executed  by  a  person  since 
deceased,  on  the  ground  of  his  mental 
incapacity,  his  heir  was  held  disquali- 
£ed  to  testify  upon  that  point.  Smith 
V.  Meaghan  (1886)  40  Hun  (N.  Y*) 
401. 

In  Steele  t.  Ward  (1883)  30  Hun 
(N.  Y.)  555,  however,  on  the  ground 
that  the  testimony  relating  to  the  men- 
tal capacity  of  a  testator  was  not  a 
personal  transaction  or  eommunica- 
tion,  within  the  statutory  prohibition, 
a  witheas  interested  in  the  will  contest 
proceeding  was  held  not  disqualified 
to  testify  in  this  regard. 

In  Holcomb  v.  Holcomb  (1884)  95 
N.  Y.  316,  involving  an  action  to  set 
aside  an  assignment  of  a  bond  and 
mortgage  by  a  deceased  person  in  his 
lifetime,  it  was  held  that  an  interested 
witness  was  disqualified  to  testify 
with  regard  to  matters  tending  to 
ahow  the  mental  capacity  of  the  de- 
cedent. After  pointing  out  that  the 
witness  was  interested  in  the  event 
of  the  action,  and  that  the  title  of  the 
defendant  would  be  affected  by  their 
testimony,  the  court  said  that  it 
ahould  be  borne  in  mind  that  the  va- 
lidity of  an  assignment  depends  upon 


the  mental  condition  of  the  assignor 
when  it  is  executed,  "The  words  of 
exclusion  are  as  comprehenaive  as  lan- 
guage can  express :  Transactions  and 
communications  emlxrace  every  varie- 
ty of  affairs  which  can  form  the  sub- 
ject of  negotiation,  interviews,  or  ac- 
tions between  two  persons,  and  include 
every  method  by  which  one  person  can 
derive  impressions  or  information 
from  the  conduct,  condition,  or  lan- 
guage of  another.  The  statute  is  a 
beneficial  one,  and  ought  not  to  be 
limited  or  narrowed  by  construction. 
Although  it  must  appear  that  the  in- 
terview or  transaction  sought  to  be  ex- 
cluded was  a  personal  one,  it  need  not 
have  been  private  or  confined  to  the 
witness  and  deceased.  If  they  par- 
ticipated, it  does  not  change  its  char- 
acter because  others  were  present.  A 
contrary  rule  would  defeat  the  reason- 
able intent  of  the  statute  that  a  sur- 
viving party  should  be  excluded,  as 
one  interested,  from  maintaining  by 
his  testimony  an  issue  which  in  any 
degree  involved  a  communication  or 
transaction  between  himself  and  a  de- 
ceased person.'* 

In  Freeman  v.  Freeman  (1912)  71 
W.  Va,  303,  76  S.  E.  657,  it  Is  held  that 
the  testimony  of  the  husband  of  the 
contestant  in  a  proceeding  to  probate 
a  will,  relating  to  the  mental  condi- 
tion of  the  testator^  is  a  personal 
transaction  or  communication  within 
the  statute.  The  court  said  that  the 
purpose  of  the  disqualifying  statute 
was  to  prevent  a  person  having  an 
interest  to  be  affected  by  the  suit,  from 
giving  testimony  concerning  the  words 
or  actions  of  the  deced«;it,  which  he. 
if  living,  would  contradict,  against 
those  who  claim  under  the  decedent. 
"Death  having  sealed  the  lips  of  one, 
the  law  eloees  the  mouth  of  the  other. 
Therefore,  the  words  transactions  or 
communications,'  as  uaed  in  thi»  stat- 
ute, should  be  given  a  liberal  construc- 
tion. To  limit  tiieir  Bieaning  so  as  to 
include  only  individual  conversations 
and  direct  personal  dealings  between 
the  witness  and  deceased  would  be  too 
narrow  a  construction,  and  would  re- 
sult in  defeating  the  purpose  of  the 
statute  in  many  cases.  The  words  of 
the  statute  include  personal  contact 
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with,  and  observations  of  deceased's 
conduct,  upon  which  an  opinion  of  his 
mental  condition  could  be  formed. 
The  opinion  of  a  nonexepert  could  be 
formed  in  no  other  way." 

In  Trowbridge  v.  Stone  (1896)  42 
W.  Va«  454,  26  S.  E.  363,  supra,  this 
rule  is  applied  to  testimony  with  ref- 
erence to  the  mental  capacity  of  the 
deceased  person  as  bearing  upon  her 
ability  to  earn  her  own  substance  in 
an  action  in  which  her  guardian 
sought  to  charge  her  estate  for  board 
and  clothing. 

In  Anderson  v.  Cranm^r  (1877)  11 
W.  Ya.  562,  in  holding  that  the  cestui 
que  trust  in  a  trust  deed  was  incom- 
petent to  testify  as  to  any  communi- 
cation or  conversation  had  with  the 
deceased,  and  that  this  disqualified 
him  from  testifying  as  to  the  mental 
competency  of  the  deceased,  the  court 
said:  'The  making  of  the  deed  of 
trust  is  itself  a  transaction,  and  he 
cannot  be  permitted  to  testify  one 
word  as  to  its  execution.  It  seems  to 
me  it  follows  as  a  matter  of  course,  if 
he  could  not  be  permitted  to  testify  as 
to  the  conduct  and  conversation  of  the 
deceased  at  the  time  the  deed  was 
executed,  he  could  not  be  permitted  to 
give  his  opinion  of  the  sanity  of  the 
grantor  at  the  time  the  deed  was  exe- 
cuted, based  upon  such  conduct  and 
conversation.  For  if  he  was  permitted 
to  give  his  mere  opinion  as  to  the  san- 
ity of  the  grantor,  the  other  party 
would  certainly  have  the  right  to  show, 
on  cross-examination,  upon  what  facts 
that  opinion  was  based,  and  would 
thus  be  compelled  to  have  the  very  tes- 
timony before  the  court  or  jury  that 
the  statute  excludes,  or  be  denied  his 
right  of  cross-examination.  The  mere 
opinion  of  a  witness  to  the  sanity  of  a 
party  is  entitled  to  little  or  no  regard, 
unless  reasons  be  given  which  would 
warrant  the  opinion.  He  could  not 
speak  at  all  as  a  witness  in  his  own 
behalf  as  to  the  execution  of  the  deed ; 
and  he  surely  could  not  give  his  opin- 
ion of  the  grantor's  condition  of  mind, 
made  up  from  the  transaction  itself. 
His  opinion  as  to  the  sanity  of  the 
grantor,  drawn  from  any  transaction 
or  conversation  had  personally  with 
him  at  the  time  of  the  execution  of  the 


deed,  or  at  any  other  time,  was  clearly 
inadmissible." 

//.      StattUea     disqualifying     interested 

parties. 

In  Indiana,  the  statute  disqualifies 
parties  to  a  suit  from  testifying  to 
matters  which  occurred  prior  to  the 
death  of  the  ancestor.  Under  this 
statute  it  has  been  held  that  parties 
interested  in  the  outcome  of  a  will 
contest  proceeding  are  not  disquali- 
fied as  witnesses,  with  regard  to  the 
mental  condition  of  the  testator. 
Lamb  v.  Lamb  (1886)  105  Ind.  456,  5 
N.  E.  171.  And  the  rule  also  applies 
to  proceedings  involving  the  validity 
of  other  instruments  executed  by  the 
decedent  in  his  lifetime.  Keys  v.  Mc- 
Dowell (1913)  54  Ind.  App.  263,  100 
N.  E.  385;  Gwinn  v.  Hobbs  (1917)  — 
Ind.  App.  — ,  118  N.  E.  155. 

In  Lamb  v.  Lamb  (Ind.)  supra,  the 
court  said  that  ''the  question  of  the 
soundness  or  unsoundness  of  mind  is 
fully  open  to  investigation  by  both 
parties,  and  it  is  not  a  question  upon 
which  one  party  can  speak  of  matters 
of  which  only  he  and  the  dead  had 
knowledge.  The  question  in  such  a 
case  is  essentially  unlike  a  question 
that  arises  in  cases  where  the  issue  is 
as  to  the  execution  of  a  cbntract,  a 
deed,  or  the  like,  for,  in  such  cases, 
the  matter  cannot  be  gene^filly  known, 
and  if  the  party  should  say  what  was 
not  true,  it  would  be  impossible  to 
contradict  him;  while,  in  such  a  case 
as  this,  the  mental  capacity  of  the  tes- 
tator may  be  proved  or  disproved  by 
witnesses  who  knew  him,  whether  par- 
ties or  not,  so  that  the  subject  is  fully 
open  to  investigation.  The  purpose  of 
the  statute  was  to  prevent  undue  ad- 
vantage as  against  those  whose  inter- 
ests would  be  unjustly  prejudiced  by 
permitting  parties  to  testify  as  to  mat- 
ters which  they  assume  were  known 
only  to  them  and  the  deceased,  or  as 
to  matters  which,  from  their  nature, 
could  only  have  been  known  to  them 
and  the  dead.  It  was  not  intended  to 
exclude  parties  from  testifying  in  cases 
where  the  subject  is  one  of  which  the 
knowledge  that  the  parties  profess  to 
have  is  not  hidden  from  aU  other  liv- 
ing persons.  There  is  nothing  in  the 
spirit   of   the   statute,   and   certainly 
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nothin^r  in  the  letter,  which  excludes 
parties  from  testifying  respecting 
matters  open  to  the  observation  of  all 
the  friends  and  acquaintances  of  the 
deceased.  Such  a  matter  is  the  mental 
capacity  of  the  testator,  whose  will  is 
contested." 

In  Burkhart  v.  Gladish  (1890)  128 
Ind.  337,  24  N.  E.  118,  the  court  said: 
^'It  would,  perhaps,  be  impossible  to 
fix  any  exact  rule  which  would  be  an 
inflexible  guide  in  all  cases,  but,  in 
giving  the  facts  upon  which  the  wit- 
ness bases  his  opinion,  it  cannot  be 
doubted  that  he  should  be  permitted  to 
state  every  fact  which  could  be  rea- 
sonably made  the  foundation  of  an 
opinion  as  to  the  mental  condition  of 
the  testator.  If  not  permitted  to  state 
all  the  facts,  it  is  evident  that  the  rule 
which  permits  parties  to  testify  as  to 
the  mental  condition  of  the  testator 
would  be  of  little  value,  as  the  court 
or  jury  would  be  without  the  means  of 
weighing  such  opinions.  Under  such 
a  rule  the  court  did  not  err  in  permit* 
ting  the  parties  to  this  suit  to  testify 
to  the  conduct  and  conversations  of 
the  testator  in  his  family.  Such  testi- 
mony does  not  fall  within  the  limita- 
tion suggested  by  the  court  in  Lamb  v. 
Lamb  (Ind.)  supra,  relating  to  the 
execution  of  a  will.  The  daily  con- 
duct and  conversation  of  the  testator 
are  supposed  to  be  open  equally  to  all 
the  members  of  the  family — ^the  ap- 
pellants as  well  as  the  appellees.'' 

In  Gwinn  v,  Hobbs  (1917)  —  Ind. 
App.  — ^  118  N.  E.  155,  supra,  the  court 
said  that  the  interested  parties  might 
testify  not  only  as  to  the  mental  ca- 
pacity of  the  deceased,  but  also  as  to 
matters  which  occurred  prior  to  his 
death  as  a  foundation  for  their  opin- 
ion. It  waSy  however,  held  that  this 
testimony  could  not  be  construed  as 
tending  to  establish  any  such  matters 
as  substantive  facts,  to  be  given 
weight  in  determining  the  issue  of 
mental  capacity. 

Generally,  the  specific  question  un- 
der consideration  has  not  been  raised 
with  reference  to  statutes  which  dis- 
qualify as  witnesses  the  parties  to 
suits  or  proceedings,  where  one  of  the 
parties  is  deceased.  The  question  has 
generally   been    disposed    of   on   the 


broader  ground  that  a  will  contest 
was  not  a  suit  or  proceeding  in  which 
one  of  the  parties  is  dead.  It  is  obvious 
that  under  such  a  holding  the  particu- 
lar fact  or  issue  sought  to  foe  estab- 
lished by  the  testimony  is  not  of  great 
importance,  although  it  is  at  least 
possible  that  the  court  might  distin- 
guish a  case  involving  the  issue  of  the 
execution  of  the  will  by  the  deceased. 

Thus,  in  Foster  v.  Dickerson  (1891). 
64  Vt.  233,  24  Atl.  253,  involving  a  will 
contest  proceeding,  it  is  held  that  a 
legatee  under  the  will  is  not  disquali- 
fied from  testifying  as  to  the  mental 
capacity  of  the  testator,  by  the  statu- 
tory provision  disqualifying  interest- 
ed witnesses  where  one  of  the  original 
parties  to  the  contract  is  dead.  The 
decision,  however,  is  not  based  upon 
the  fact  that  the  issue  was  the  mental 
competency  of  the  deceased,  but  rath- 
er upon  the  ground  that  the  testatrix, 
by  her  legal  representatives,  was  not 
a  party  to  the  proceedings,  or  in  any 
way  interested  therein. 

So,  in  Seaton  v.  Lee  (1906)  221  HI. 
282,  77  N.  E.  446,  it  is  held  that  a  stat- 
ute disqualifying  a  party  or  person 
interested  in  the  event  of  a  suit  from 
testifying,  where  the  adverse  party 
sues  or  defends  as  the  personal  rep- 
resentative, etc.,  does  not  disqualify 
a  devisee  under  the  testator's  will 
from  testifying  in  a  proceeding  by  the 
devisees  to  set  aside  a  deed  by  the  tes- 
tator to  one  of  his  heirs,  and  the  wit- 
ness may  testify  as  to  the  mental  con- 
dition of  the  decedent,  since  a  grantee 
cannot  claim  to  be  defending  the  suit 
as  heir  or  devisee  of  the  decedent. 
And  in  Allen  v.  North  (1915)  271  lU. 
190,  110  N.  E.  1027,  applying  this  stat^ 
ute  to  a  will  contest  proceeding,  it  is 
held  that  a  daughter  and  legatee  of 
the  deceased  is  a  competent  witness 
as  to  his  mental  condition,  where  her 
interest  was  to  have  the  will  set  aside, 
since  under  the  circumstances  the 
witness  was  adverse  in  interest  to  the 
contestant. 

However,  in  Brace  v.  Black  (1888) 
125  111.  33,  17  N.  E.  66,  it  is  held  that, 
in  a  proceeding  by  a  bill  in  equity  to 
contest  the  validity  of  a  will,  the  ad-  ^ 
verse  parties  defend  as  legatees,  and 
the  object  of  the  suit  is  not  merely  to 
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adjust  the  rghts  between  the  heirs  at 
law,  but  it  is  to  take  the  estate  from 
the  legatees,  some  of  whom  are  not 
heirs  at  law,  and  vest  it  in  the  heirs 
at  law ;  hence  the  legatees  are  adverse 
parties,  and  disqualified  as  witnesses 
with  regard  to  the  mental  capacity  of 
the  decedent 

III,  statutes  disqualifying  intei*ested 
parties  from  testifying  as  to  cXahn 
against  the  estate. 

In  Cooper  v.  Bell  (1917)  114  Miss. 
766,  75  So.  767,  it  is  held  that  the 
statutory  provision  that  a  person  shall 
not  testify  as  a  witness  to  establish 
his  own  claim  or  defense  against  the 
estate  of  a  deceased  person,  which 
originated  in  his  lifetime,  disqualifies 
an  interested  witness  from  testifying 
in  a  will  contest  proceeding  as  to  the 
mental    competency   of   the    testator. 


This  decision  is  based  on  the  groond 
that  a  proceeding  of  this  character 
constitutes  a  claim  against  the  estate 
of  the  decedent  within  this  statutory 
prohibition.  In  this  regard  the  court 
follows  Whitehead  v.  Kirk  (1913)  104 
Miss.  776,  51  L.R.A.  (N.S.)  187,  61  So. 
737,  62  So.  482,  Ann.  Cas.  1916A,  1051, 
which  also  involved  the  question  of 
the  testamentary  capacity  of  the  tes- 
tator in  a  will  contest  proceeding,  it 
being  held  that  a  wife  is  disqualified 
as  a  witness  to  give  evidence  relative 
to  acts  committed  by  decedent  in  her 
presence  when  they  were  alone,  such 
as  his  habits  of  intoxication,  his  hear- 
ing voices  and  communications  with 
spirits  of  the  dead,  his  mutterings  and 
outcries  when  asleep,  delusions,  in- 
sults to  her,  and  attempts  to  take  her 
life.  A.  G.  S. 


CONTINENTAL  CASUALTY  COMPANY 

v. 

• 

A.  J.  PILLSBURY  et  al.,  as  the  Industrial  Accident  Commission  of  the 

State  of  California. 

California  Supreme  Court   (In  Banc)  '-'October  S,  1919. 

(_  Cal.  — ,  184  Pac.  668.) 

Workmen's  compensation  —  leipti  liability  for  support  —  decree  for  separate 
maintenaiice. 

A  man  against  whom  a  decree  has  been  entered  for  separate  maintenance 
of  his  wife  is  legally  liable  for  her  support,  within  the  meaning  of  a 
Workmen's  Compensation  Act  raising  a  conclusive  presumption  of  entire 
dependence  for  support  in  favor  of  the  wife,  for  whose  support  the  husband 

is  legally  liable. 

[See  note  on  this  question  beginning  on  page  1113.] 


Application  for  a  writ  of  review  to  review  an  order  of  th6  Industrial 
Accident  Commission  awarding  compensation,  under  the  Workmen's  Com- 
pensation Act,  to  the  widow  of  a  deceased  workman.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Devlin  &  Devlin,  for  peti- 
tioner: 

There  can  be  no  award  in  favor  of 
a  wife  where  she  is  living  separate 
and  apart  from  her  husband  at  the 
time  of  his  death,  under  a  decree  of 
maintenance  or  divorce. 

Byrnes  v.  Byrnes,  126  App.  Div.  619, 
111  N.  Y.  Supp.  72;  People  ex  rel.  Pub- 


lie  Charities  &  C.  Conurs.  v.  Cullen, 
153  N.  Y.  629,  44  L.R.A.  420,  47  N.  E. 
894;  Chapman  v.  Parsons,  66  W.  Va. 
807,  24  L.R.A.(N.S.)  1015,  185  Am.  St 
Rep.  1083,  66  S.  E.  461,  19  Ann.  Cas. 
453 ;  Bennett  v.  O'Fallon,  2  Mo.  69,  22 
Am.  Dec.  440;  Crittenden  v.  Schermer- 
horn,  39  Mich.  661,  33  Am.  Rep.  440; 
Manby  v.  Scott,   1  Sid.  109,  82  Eng. 


CONTINENTAL  CASUALTY  CO.  v.  PlLLSBUfiY. 


(—  CaL  —, 

Beprint,  1000»  2  Smith,  Lead«  Cas.  12th 
ed  436;  14  Cyc.  729;  1  R.  C.  L.  p.  868; 
9  R.  C.  L.  p.  488;  Knagge  v.  Pfeiifer, 
8  Ohio  Dec.  Reprint,  122,  5  Ohio  L. 
J.  794;  Rogers  v.  Vines,  28  N.  C.  (6 
Ired.  L.)  298;  1  BL  Com.  441;  Johnson 
V.  Johnson,  33  Cal.  App.  98,  164  Pac. 
121;  Fischli  v.  Fiachli,  1  Blackf.  360, 
12  Am.  Dec.  251 ;  Galland  V.  Galland, 
38  CaL  266;  2  Nelson,  Div.  &  Sep.  § 
1000;  Harding  v.  Harding,  198  U.  S. 
317,  49  L.  ed.  1066,  25  Sup.  Ct  Rep. 
679;  Holleron  v.  Hill,  2  Cal.  Ind.  Acci. 
Dec.  269;  McKee  v.  Cunningham,  2 
Cal.  App.  684,  84  Pac.  260;  Perry  v. 
Industrial  Acci.  Commission,  176  Cal. 
706,  169  Pac.  853;  Mitchell  v.  Crit- 
cheon,  2  Cal.  Ind.  Acei.  Dec.  931; 
Gillespie  v.  Paciiie  Gas  &  £.  Co.  4 
Cal.  Ind.  Acci.  Dec.  279. 

A  wife  who  is  living  separate  and 
apart  from  her  husband  at  the  time 
of  his  death,  and  is  maintaining  her- 
self by  labor  and  contributions  from 
other  sources  than  her  husband,  is  not 
"wholly  dependent''  upon  such  hus- 
band. 

Nelson's  Case,  217  Mass.  467,  106 
N.  E.  357,  5  N.  C.  C.  A.  694;  Finn 
V.  Detroit,  Mt.  C.  ft  M.  C.  R.  Co.  190 
Mich.  112,  L.R.A.1916C,  1142,  155  N. 
W.  721,  13  N.  C,  C.  A.  187;  McMuUin 
V.  McMulUn,  140  Cal.  112,  73  Pac.  808; 
Borden  ▼.  Borden,  166  Cal.  469,  137 
Pac.  27;  Lewis  v.  Lewis,  167  Cal.  732, 
52  LJl.A.(N.S.)  675,  141  Pac.  367; 
Perry  v.  Industrial  Acci.  Commission, 
176  Cal.  706,  169  Pac.  393;  Gillespie 
V.  Pacific  Gas  &  E.  Co.  4  Cal.  Ind. 
Acci.  Dec.  279;  Sweet  v.  Sherwood  Ice 
Co.  40  R.  L  203,  100  Atl.  316;  Galla- 
gher's Case,  219  Mass.  140,  106  N.  £. 
558;  New  Monckton  Collieries  v.  Keel- 
ing [1911]  A.  C.  648,  80  L.  J.  K.  B.  N. 
S.  1205,  106  L.  T.  N.  S.  337,  27  Times 
L.  R.  551,  65  Sol.  Jo.  687,  4  B.  W.  C.  C. 
332,  6  N.  C.  C.  A.  240;  Avery  v.  Pa- 
cific Gas  ft  E.  Co.  2  Cal.  Ind.  AccL 
Dec  848;  Rosai  ▼.  Standard  Oil  Co. 
2  Cal.  Ind.  Acci.  Dec.  339;  Gorski's 
Case,  227  Mass.  456,  116  N.  E.  811; 
Bentley's  Case,  217  Mass.  79, 104  N.  E. 
432,  4  N.  C.  C.  A.  559. 

The  evidence  does  not  justify  the 
findings  of  fact. 

Walker  v.  Industrial  Acci.  Commis- 
sion, 177  Cal.  737,  L.R.A.1918F,  212. 
171  Pac.  954;  Great  Western  Pawer 
Co.  V.  Pillsbury,  170  Cal.  180,  149  Pac. 
35,  9  N.  C.  C.  A.  466;  Employers  Assur. 
Ck>rp.  V.  Industrial  Acci.  Commission, 
170  Cal.  800,  151  Pac.  423;  Western 
Indemnity  Co,  v.  Pillsbury,  170  Cal. 
686^  161  Pac.  398,  10  N.  C.  C.  A.  1. 
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Mr.  A.  E.  Graupner,  for  respond- 
ents: 

The  deceased  employee  was  legally 
liable  for  the  support  of  his  wife  at 
the  time  of  his  death. 

Hagle  V.  Hagle,  74  Cal.  608,  16  Pac. 
518 ;  Mitchell  v.  Mitchell,  31  Colo.  209, 
72  Pac.  1054;  Galland  v.  Galland,  38 
Cal.  265;  Benton  v.  Benton,  122  Cal. 
395,  55  Pac.  152 ;  Graves  v.  Graves,  36 
Iowa,  310,  14  Anu  Rep.  525;  Finn  v. 
Finn,  62  Iowa,  482,  17  N.  W.  739 ;  Far- 
ber  V.  Farber,  64  Iowa,  362,  20  N.  W. 
472;  Plainer  v.  Platner,  66  Iowa,  378, 
23  N.  W.  764;  Simpson  v.  Simpson,  91 
Iowa,  235,  59  N.  W.  22;  Russell  v.  Rus- 
sell, 150  Iowa,  137,  129  N.  W.  835; 
Hardy  v.  Hardy,  97  Cal.  125,  31  Pac. 
906;  Johnson  v.  Johnson,  33  Gal.  App. 
93^  164  Pac.  421 ;  H.  G.  Goelitz  Co.  v. 
Industrial  Bd.  278  IlL  164,  115  N.  fi. 
855;  Dunbar  v.  Charleston  &  W.  C« 
R.  Co.  186  Fed.  175;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Murray,  —  Tex.  Civ. 
App.  — ,  99  S.  W.  144;  International 
&  G.  N.  R.  Co.  V.  Jones,  —  Tex.  Civ. 
App.  — ,  60  S.  W.  978. 

Ida  M.  Cox  was  actually  dependent 
upon  the  deceased  employee,  her  hus- 
band, at  the  time  of  his  death. 

State  ex  rel.  London  ft  L.  Indemnity 
Co.  V.  District  Ct  139  Minn.  409,  166 
N.  W.  772;  State  ex  rel.  G.  J.  Grant 
Gonstr.  Co.  v.  District  Ct.  137  Minn. 
283,  163  N.  W.  509 ;  American  Mill.  Co. 
V.  Industrial  Bd.  279  111.  560,  117  N.  E. 
147;  Commonwealth  Edison  Co.  v.  In- 
dustrial Bd.  277  III.  74,  115  N.  E.  158; 
H.  G.  Goelitz  Co.  v.  Industrial  Bd.  278 
111.  164,  115  N.  E.  855. 

The  evidence  justifies  the  findings 
,  and  award. 

Walker  v.  Industrial  Acci.  Commis- 
sion, 177  Cal.  737,  L.R.A.1918F,  212, 
171  Pac.  954. 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

One  Cox  was  killed  while  in  the 
employ  of  the  Sacramento  Northern 
Railroad.  No  question  is  made  but 
that  the  accident  resulting  in  his 
death  occurred  under  such  circum- 
stances that  his  dependents,  if  he 
had  any,  are  entitled  to  compensa- 
tion under  the  Workmen's  Compen- 
sation Act,  Stat.  1917,  p.  831.  He 
left  a  wife,  and  she  petitioned  the 
Commission  for  such  compensation, 
and  it  was  awarded  her  as  wholly 
dependent  upon  him.  The  insurance 
carrier  for  the  employer  thereupon 
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petitioned  for  and  secured  an  alter- 
native writ  from  this  court  to  re- 
view the  award.  The  sole  question 
is  as  to  whether  the  decedent's  wife 
was  wholly  dependent  upon  him 
within  the  meaning  of  the  Work- 
men's Compensation  Act. 

The  material  provisions  of  the  act 
are  the  following  portions  of  §  14: 
''(a)  The  following  shall  be  conclu- 
sively presumed  to  be  wholly  de- 
pendent for  support  upon  a  deceased 
employee:  (1)  A  wife  upon  a  hus- 
band with  whom  she  was  living  at 
the  time  of  his  death,  or  for  whose 
support  such  husband  was  legally 
liable  at  the  time  of  his  death.  .  .  . 
(b)  In  all  other  cases,  questions  of 
entire  or  partial  dependency  and 
questions  as  to  who  constitute  de- 
pendents and  the  extent  of  their  de- 
pendency shall  be  determined  in  ac- 
cordance with  the  fact,  as  the  fact 
may  be  at  the  time  of  the  injury 
of  the  employee." 

•The  wife  was  not  living  with  the 
decedent  at  the  time  of  his  death. 
In  order  to  support  the  award  of  the 
Commission,  it  must  therefore  ap- 
pear, either  that  the  decedent  was 
legally  liable  for  her  support,  or 
that  she  was  in  fact  wholly  de- 
pendent upon  him.  The  Commission 
found  in  favor  of  the  wife  on  both 
these  issues.  As  we  are  of  the  opin- 
ion that  the  award  must  be  sus- 
tained upon  the  first 

:;:2rp*S:r;Ton-  ^rround,  that  is,  that 
leffmi  iimbiiitr      hcr  husband  at  the 

time  of  his  death 
was  legally  liable 
for  her  support, 
there  is  no  necessity  for  considering 
the  second. 

The  facts  upon  the  first  issue  are 
that  the  decedent  deserted  his  wife 
in  1911,  and  never  lived  with  her 
afterwards.  No  proceedings  for  a 
divorce  were  ever  brought,  but  in 
1912  his  wife  filed  in  Iowa  a  suit  for 
separate  maintenance  and  secured  a 
decree  awarding  her  such  main- 
tenance in  the  sum  of  $50  a  month. 
This  decree  remained  in  effect  until 
the  decedent's  death.  Pursuant  to 
the  decree  the  decedent  sent  his  wife 
money    from    time    to    time,    the 


for    support- 
decree   for 
•epmrmte 
■imlntenmnce. 


amounts  averaging  about  $20  or  $25 
a  month.  The  position  of  the  in- 
surance carrier  is  that,  by  reason 
of  the  existence  of  this  maintenance 
decree,  the  husband  was  not  leg^y 
liable  for  his  wife's  support.  The 
mere  statement  of  this  position  is 
well  nigh  enough  of  an  answer  to  it. 
It  is  rather  difficult  to  see  what  tl^ 
maintenance  decree  means  if  it  does 
not  mean  that  the  husband  is  legally 
liable  for  his  wife's  support. 

The  contention  of  the  insurance 
company  is  that,  when  the  act 
speaks  of  the  husband  being  legally 
liable  for  the  wife's  support,  "the 
liability  therein  referred  to  must 
necessarily  mean  the  common-law 
liability  defined  by  §§  174  and  175 
of  the  Civil  Code,  and  earmot  mean 
liability  to  the  wife.**  (The  italics 
are  ours.) 

Section  175  has  nothing  to  do 
with  the  case.  It  provides  that 
when  a  wife  abandons  her  husband, 
or  lives  apart  from  him  by  agree- 
ment, he  is  not  liable  for  her  sup- 
port. Here  the  wife  had  not  aban- 
doned her  husband,  nor  was  she  liv- 
ing apart  from  him  by  agreement 

Section  174  provides  that,  if  the 
husband  neglects  to  make  adequate 
provision  for  the  support  of  his 
wife,  any  other  person  may  furnish 
her  with  necessaries  and  recover 
the  reasonable  value  thereof  from 
the  husband.  The  point  is  made 
that  by  the  maintenance  decree  the 
husband  was  relieved  from  liability 
to  third  persons  under  this  section. 
It  is  immaterial  whether  he  was  or 
not.  The  compensation  provided  by 
the  act  is  for  tibe  benefit  of  the  wife, 
not  for  that  of  her  creditors,  or  of 
those  who  may  supply  her  with 
necessities.  It  is  true  that  the  li- 
ability of  the  husband  to  persons 
supplying  the  wife  with  necessities 
where  he  neglects  to  provide  for  her 
is  an  incident  of  the  obligation 
which  rests  upon  him  to  support 
her.  But  it  is  only  an  incident,  not 
the  main  obligation.  The  incident 
may  be  removed,  and  the  main  obli- 
gation remain  wholly  unaffected. 

There  are  cited  in  petitioner's  be- 
half authorities  to  the  effect  that, 
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when  there  has  been  a  divorce  a 
mensa  et  thoro  with  a  decree  of 
maintenance  to  the  wife,  the  com- 
mon-law obligation  of  the  husband 
is  supplanted  by  the  obligation  of 
the  decree,  and  the  husband's  re- 
sponsibili^  is  measured  by  the  de- 
cree. This  is  true  in  the  sense  that 
the  husband's  obligation,  previously 
indefinite  as  to  the  amount  of  sup- 
port or  the  manner  in  which  it 
should  be  provided,  is  by  such  a  de- 
cree made  certain,  by  requiring  that 
the  obligation  be  met  by  paying, a 
certain  amount  of  money,  and  pay- 
ing it  to  the  wife.  Thereafter  the 
husband's  obligation  is  measured  by 
the  decree,  but  the  fundamental  ob- 
ligation continues.    The  decree  is, 


l%k  Pac.   658.) 


in  fact,  a  judicial  determination  of 
the  fact  that  the  obligation  exists, 
although  the  parties  are  separated. 
That  an  action  for  maintenance  is 
but  an  action  to  enforce  the  hus- 
band's duty  to  support  his  wife  was 
decided  in  Galland  v.  Galland,  38 
Cal.  265. 

It  follows  that  at  the  time  of  the 
decedent's  death  he  was  legally  li- 
able for  the  support  of  his  wife,  and 
the  action  of  the  Commission  in 
making  its  award  upon  that  basis 
was  correct. 

The  award  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Wilbur,  J.;  Melviii,  J.; 
Lenmuit  J. ;  Lawkv,  J. 


ANNOTATION. 

Workmen's  compensation ;  effect  of  divoree  on  right  of  tpoose  or  chfld  to 

compensation. 


Right  of  spovie. 

The  effect  of  a  divorce  upon  the 
right  of  a  spouse  to  compensation  un- 
der the  Workmen's  Compensation  Acts 
depends  upon  the  phraseology  of  the 
particular  act  and  the  circumstances 
of  the  case. 

It  will  be  observed  that  in  the  re- 
ported case  (Continental  Casualty 
Co.  V.  PiLLSBUEY,  ante,  1110)  it  is  held 
that  a  man  against  whom  a  decree  had 
been  entered  for  the  separate  mainte- 
nance of  his  wife  was  legally  liable 
for  her  support  within  the  meaning 
of  %  14  of  the  California  Workmen's 
Compensation  Act,  providing  that  a 
wife  shall  be  conclusively  presumed 
to  be  wholly  dependent  for  support  on 
her  husband,  where  she  is  living  with 
him  at  the  time  of  his  death,  or  the 
husband  is  legally  liable  for  her  sup- 
port at  that  time,  and  that  in  all  other 
cases  the  question  of  dependency  shall 
be  determined  in  accordance  with  the 
facts.  The  court  holds  §  176  of  the 
Civil  Code,  providing  that  when  a  wife 
abandons  her  husband,  or  is  living 
apart  from  him  by  agreement,  he  shall 
not  be  liable  for  her  support,  not  ap- 
plicable to  the  case,  since  the  wife  was 
not  living  apart  from  her  husband  by 
agreement. 


In  another  California  case,  decided 
at  about  the  same  time,  London  Guar- 
anty &  Acci.  Co.  V.  Industrial  Acci. 
Commission  (1918)  —  CaL  — ,  384 
Pac.  864,  the  wife  was  held  to  have 
been  living  apart  from  her  husband 
by  agreement  within  the  meaning  of 
g  176,  so  that  he  was  not  personally 
liable  for  her  support,  where,  at  the 
time  the  husband  was  injured,  she  had 
obtained  an  interlocutory  decree  of  di- 
vorce which  made  no  provision  for  ali- 
mony or  maintenance,  and  the  decree 
had  become  final  in  the  sense  that  no 
appeal  could  be  taken  therefrom;  and 
it  was  accordingly  held  that  the  wife 
was  not  entitled  to  any  award  of  com- 
pensation under  §  14  of  the  Workmen's 
Compensation  Act. 

In  another  California  case.  Perry  v. 
Industrial  Acci.  Commission  (1917) 
176  CaL  706,  169  Pac.  363,  under 
the  provision  of  the  Compensation  Act 
relative  to  a  conclusive  presump- 
tion of  dependency,  it  was  held 
that  a  finding  that  a  wife  was  not  de- 
pendent upon  her  husband  was  sup- 
ported by  the  evidence,  there  being 
testimony  that  she  had  received  and 
sought  nothing  from  him  in  years,  and 
that  a  few  weeks  before  his  death  she 
had  obtained  an  interlocutory  decree 
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of  divorce  from  him  without  any 
award  of  alimony. 

In  Sweet  v.  Sherwood  Ice  Co.  (1917) 
40  R  I.  203,  100  Atl.  316,  it  was  held 
that  a  wife  could  not  be  presumed  to 
be  a  dependent  under  a  section  of  the 
Rhode  Island  Workmen's  Compensa- 
tion Act  providing  that  "the  follow- 
ing: persons  shall  be  conclusively  pre- 
sumed to  be  wholly  dependent  for  sup- 
port upon  a  deceased  employee:  a 
wife  upon  a  husband  with  whom  she 
lives  or  upon  whom  she  is  dependent 
at  the  time  of  his  death,** — where  it 
appeared  that  she  was  not  living  with 
her  husband  at  the  time  of  his  injury, 
and  had  not  done  so  for  some  time; 
and  that  an  interlocutory  decree  had 
been  granted  her  upon  the  ground  of 
nonsupport,  at  which  trial  she  testi- 
fied that  her  husband  had  done  noth- 
ing for  her  support  for  two  years,  and 
that  she  had  supported  herself  by  her 
own  labors,  and  the  parties  had  con- 
tinued to  live  apart,  and  she  had  sup- 
ported herself  after  obtaining  the  di- 
vorce. 

It  was  further  held  in  this  case  that, 
there  being  no  presumption,  the  ques- 
tion of  dependency  was  one  of  fact  on 
the  evidence,  in  accordance  with  a 
further  provision  of  the  act  that  "in 
all  other  cases  questions  of  entire  or 
partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact  as 
the  fact  may  have  been  at  the  time  of 
the  injury,"  and  the  court's  finding  in 
the  case  that  the  wife  was  neither 
wholly  nor  partially  dependent  on  the 
husband  was  held  conclusive. 

It  was  contended  in  the  case  that, 
the  husband  being  under  a  direct  legal 
obligation  to  support  his  wife,  the 
existence  of  such  obligation  must  have 
an  important  bearing  in  determining 
the  question  of  dependency,  but  the 
court  refused  to  sanction  this  argu- 
ment and  adopted  the  reasoning  of  an 
English  case,  in  which  it  was  stated 
that  the  fact  that  the  husband  was 
liable  in  law  was  not  sufficient  to 
maintain  an  action  for  compensation; 
that  the  obligation  or  liability  to  sup- 
port is  not  the  same  as  actual  support; 
that  money  coming  to  a  widow  under 
the  Workmen's  Compensation  Act  is 
not  a  present  in  consideration  of  her 


status,  but  a  payment  by  a  third  per- 
son to  compensate  her  as  a  dependent 
for  her  actual  pecuniary  loss  by  her 
husband's  death. 

In  Hall  v.  Industrial  Commission 
(1917)  165  Wis.  364,  L.R.A.1917D,  829. 
162  N.  W.  312,  16  N.  C.  C.  A.  77,  it 
was  held  that  a  marriage,  valid  where 
entered  into,  but'  in  violation  of  the 
statute  of  the  state  of  domicil  of  the 
parties,  prohibiting  remarriage  of  a 
divorced  person  within  a  specified  time 
after  the  entry  of  a  decree,  would  not 
be  recognized  in  a  third  state,  whose 
statute  also  prohibited  such  marriage, 
and  it  was  held  that  an  allowance  of 
compensation  under  the  Workmen's 
Compensation  Act  to  a  woman  who 
attempted  such  a  marriage,  on  ac- 
count of  the  death  of  the  man  she  at- 
tempted to  marry,  was  properly  re- 
fused. It  may  be  observed  that  the 
refusal  of  the  court  to  recognize  the 
marriage  in  the  circumstances  is  op- 
posed to  many  cases,  not  within  the 
scope  of  this  note  because  not  involv- 
ing workmen's  compensation  acts. 

It  appears  in  State  ex  rel.  G.  J. 
Grant  Constr.  Co.  v.  District  Ct 
(1917)  137  Minn.  283,  163  N.  W.  509, 
that  the  parties  had  brought  suits  for 
divorce,  but  with  what  result  is  not 
shown.  In  that  case  the  wife,  al- 
though living  apart  from  her  husband, 
was  held  entitled  to  the  presumption 
of  dependency  provided  by  the  Work- 
men's Compensation  Act. 

Blskt  of  okild. 

The  effect  of  the  entry  of  a  decree 
of  divorce  upon  the  right  of  children 
of  the  parties  to  compensation  under 
workmen's  compensation  acts  depends 
upon  the  particular  provisions  of  the 
act  involved,  and  l^e  facts  of  the  case. 

In  Schwartz  v.  Gerding  (1918)  — 
Ind.  App.  — ,  121  N.  E.  89,  a  clause 
of  the  Indiana  Compensation  Act 
involved  provided:  "The  following 
persons  shall  be  conclusively  pre- 
sumed to  be  wholly  dependent  for  sup- 
port upon  a  deceased  employee:  (a) 
A  wife  upon  a  husband  with  whom  she 
lives  at  the  time  of  his  death.  .  .  . 
<c)  A  boy  under  the  age  of  eighteen, 
or  a  girl  under  the  age  of  eighteen 
upon  the  parent  with  whom  he  or  she 
is  living  at  the  time  of  the  death  of 
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such  parent,  there  being  no  sarviving 
dependent  parent.  ...  In  all  other 
cases  questions  of  dependency,  in 
whole  or  in  part,  shall  be  determined 
in  accordance  with  the  fact,  as  the 
fact  may  be  at  the  time  of  the  injury. 

In  this  case,  the  deceased  workman 
bad  remarried  after  a  divorce  had 
been  granted,  giving  the  custody  of 
his  daughter  to  her  aunt,  and  ordering 
him  to  pay  a  certain  sum  per  month 
toward  the  support  of  his  daughter, 
but  he  had  never  contributed  anything 
toward  her  support,  and  was  living 
with  his  second  wife  when  he  was 
killed.  It  was  held  that  the  child  was 
not  conclusively  presumed  to  be  whol- 
ly dependent,  as  she  was  not  living 
with  her  father,  but  that  the  question 
of  dependency  was,  under  the  act,  one 
of  fact,  and  the  finding  of  the  indus- 
trial board  that  the  widow  was  en- 
titled to  the  full  award  was  affirmed. 
The  court  said:  "While  it  may  be 
conceded,  as  contended  by  appellant, 
that  there  was  a  legal  as  well  as  a 
moral  obligation  resting  upon  dece- 
dent to  support  his  daughter,  yet  the 
question  of  dependency,  in  cases  such 
as  this,  is  not  to  be  determined  upon 
such  obligations,  although  they  are 
to  be  taken  into  consideration  when 
the  question  of  dependency  is  to  be 
determined  as  a  matter  of  fact.  Also, 
the  fact  that  decedent  was  ordered,  in 
the  divorce  proceeding  referred  to,  to 
pay  $8  per  month  for  the  support  of 
his  child,  may  be  taken  into  account  to 
determine  the  existence  of  the  ulti- 
mate fact  of  dependency.  Likewise, 
whether  there  is  any  probability  that 
such  order  would  be  discharged, 
either  voluntarily  or  by  proper  legal 
proceedings,  or  the  probability  that 
the  daughter  would  ever  seek  to  en- 
force her  rights  under  the  order  if 
the  requirements  thereof  were  not 
voluntarily  complied  with,  are  matters 
"which  would  be  proper  for  the  indus- 
trial board  to  consider,  in  connection 
with  all  other  competent  evidence,  to 
aid  them  in  determining  the  question 
of  fact  whether  or  not  appellant,  at 
the  time  of  her  father's  injury,  result- 
ing in  his  death,  depended  upon  his 
-wages  for  her  support,  in  whole  or  in 


part.  All  these  matters  the  record 
shows  were  duly  considered  by  the 
industrial  board,  which  resulted  in  a 
finding  against  appellant,  and,  as 
there  is  evidence  which  would  lead 
Reasonable  men  to  conclude  as  did  the 
industrial  board,  we  are  not  at  liberty 
to  disturb  such  conclusion.^' 

In  State  Industrial  Acci.  Commis- 
sion V.  Downton  (1919)  —  Md.  — ,  109 
Atl.  63,  where  a  wife  of  an  employee 
had  secured  a  decree  of  divorce,  pro- 
viding for  no  permanent  alimony,  but 
giving  her  the  custody  of  their  two 
children,  and  the  husband,  except  for 
a  brief  time,  made  no  provision  for 
their  support,  and  had  only  given  the 
children  clothing  and  small  sums 
amounting  to  about  $10,  it  was  held, 
in  a  procceeding  for  compensation  on 
behalf  of  the  children,  that  the  case 
was  one  of  partial,  and  not  total,  de- 
pendency under  the  Maryland  Work- 
men's Compensation  Act,  a  section  of 
which,  although  it  provided  that  "the 
following  persons  (evidently  includ- 
ing children)  shall  be  presumed  to 
be  wholly  dependent,  for  support  upon 
a  deceased  employee,"  concluded 
with  the  words,  "living  with  or  de- 
pendent upon  the  parent  at  the  time 
of  the  injury  or  death." 

In  Ninneman  v.  Industrial  Commis- 
sion (1920)  —  Wis.  — ,  176  N.  W.  909, 
a  divorce  decree  awarding  the  care, 
custody,  maintenance  and  education 
of  a  boy  nine  years  old  to  his  mother, 
and  directing  his  father,  the  deceased 
employee,  to  pay  $10  a  month  to  the 
mother  "as  and  for  the  support,  main- 
tenance and  education"  of  the  boy, 
was  held  not  to  charge  the  full  sup- 
port and  maintenance  of  the  boy  up- 
on his  father  within  the  meaning  of 
a  subdivision  of  the  Workmen's  Com- 
pensation Act  providing  that  a  child 
under  eighteen  years  should  be  con- 
clusively presumed  to  be  solely  and 
wholly  dependent  for  support  upon 
the  parent  with  whom  he  is  living, 
and  that  in  case  of  divorce  the  charg- 
ing of  the  full  support  and  mainte- 
nance of  a  child  upon  one  of  the  di- 
vorced parents  should  be  held  to 
constitute  a  living  with  the  parent  so 
charged,  and   the   commission's   find- 
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ing  that  the  boy  was  only  partially 
dependent  upon  his  father  was  af- 
firmed. 

In  Robert  Sherer  &  Go.  v.  Industrial 
Acci.  Commission  (1920)  —  CaL  — , 
188  Pac.  798,  where  compensation  was 
sought  on  behalf  of  the  minor  daugh- 
ter of  an  employee,  who,  in  divorce 
proceedings  awarding  the  child's  cus- 
tody to  the  wife,  had  been  ordered  to 
pay  $20  per  month  for  the  child's 
support,  it  was  held  competent  for  the 
Commission  to  determine  as  a  matter 
of  fact  that  the  father  was  "legally 
liable"  for  the  maintenance  of  the 
child,  it  having  found  upon  competent 
evidence  that  the  sum  ordered  paid 
was  sufficient  for  the  child's  entire 
support,  and  accordingly  to  hold  that 
the    child    was    "wholly    dependent" 


upon  the  deceased  employee  within  the 
meaning  of  §  14  of  the  California 
Workmen's  Compensation  Act.  From, 
the  dissenting  opinion  it  appears  that 
the  award  upheld  by  the  majority  of 
the  court  exceeded  the  maximum  pay- 
able under  the  divorce  decree  during 
the  child's  minority.  It  also  appears 
that  the  dissenting  judge  took  the  po- 
sition that  the  words  "legally  liable," 
as  used  in  the  Compensation  Act,  re- 
ferred exclusively  Ati4  only  to  a  com- 
plete liability,  that  is,  a  liability  for 
the  expenses  and  costs  of  all  necessi- 
ties required  for  the  support  of  the 
child,  and  did  not  cover  or  include  a 
limited  liability,  such  as  that  of  the 
deceased,  which  was  merely  the  pay- 
ment of  $20  a  month  for  his  daughter's 
support.  J.  T.  W. 


WILLIAM  ESKEW,  Appt., 

V. 

H.  FRIEDBERG  et  al.,  Doing  Business  under  the  Firm  Name  of  Friedberg 

&  Company. 

KentucUcy  Court  of  Appeals -^  December  lO,  1910, 

(—  Ky.  --,  216  S.  W.  1076.) 

Principal  and  agent  —  purchase  of  tobacco  -*  liability  for  shrinkage. 

1.  One  contracting  to  purchase  tobacco  for  another  is  not  responsible 
for  the  shrinkage  in  weight  of  the  tobacco  bought,  because  of  its  drying 
out  after  the  purchase  was  made. 

[See  note  on  this  question  beginning  on  page  1120.] 

Appeal  —  excessive  verdict  —  rever-  of    plaintiff    upon    every    point,    the 

sal.  amount  proven  is  materially  less  than 

2.  A  recovery  of  damages  cannot  be  the  verdict  returned, 
sustained  if,  -accepting  the  evidence  [See  2  R.  C.  L.  199-201.] 


Appeal  by  defendant  from  a  judgment  of  the  Common  Pleas  Branch, 
First  Division,  of  the  Circuit  Court  for  Jefferson  County,  in  favor  of  plain- 
tiffs,  in  an  action  brought  to  recover  damages  for  breach  of  a  contract  for 
the  purchase  of  tobacco.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Burnett,    Batson,   &   Cary     which  could  have  been  awarded  under 


and  Union  W.  Youngblood,  for  appel- 
lant: 

It  was  error  for  the  trial  court  to 
permit  under  its  instructions  a  recov- 
ery in  excess  of  the  maximum  damage 
deducible  from  the  evidence,  and  the 
judgment  appealed  from,  being  gross- 
ly in  excess  of  the  maximum  amount 


the  evidence,  must  be  reversed. 

Louisville  R.  Co.  v.  Schwemmer,  181 
Ky.  641,  205  S.  W.  685. 

Mr.  A.  J.  Carroll  for  appellees. 

Sampson,  J.,  delivered  the  opinion 
of  the  court : 

On   November  25,  1916,  Eskew 
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entered  into  a  written  contract  with 
H.  Friedberg  &  Company,  of  Owens- 
borOy  Kentucky,  whereby  Friedberg 
&  Company  agreed  to  take  over  all 
tobacco  bought  by  Eskew  in  Spencer 
and  Warrick  counties,  Indiana,  for 
the  season  1916—17,  ''paying  him 
75  cents  per  100  pounds  above  the 
actual  cost  price/'  The  written  con- 
tract reads  as  follows: 

Louisville,  Ky.,  Nov.  25,  1916. 

This  contract  entered  into  by  and 
between  H.  Friedberg  &  Company, 
of  Owensboro,  Kentucky,  parties  of 
the  first  part,  and  William  Eskew, 
of  Booneville,  Indiana,  party  of  the 
second  part,  to  wit:  H.  Friedberg  & 
Company,  agree  to  take  over  all  con- 
tracts for  tobacco  bought  by  Wil- 
liam Eskew  in  Spencer  and  War- 
rick counties,  Indiana,  season 
1916 — 17,  paying  75  cents  per  hun- 
dred above  the  actual  contract  price. 
William  Eskew  agrees  to  put  tobac- 
co on  wagons  at  his  factory  in 
Booneville,  in  case  he  is  unable  to 
secure  the  farmers'  warehouse  in 
Booneville;  in  case  he  does  secure 
the  Farmers*  Warehouse,  the  tobac- 
co is  to  be  put  f .  0.  b.  cars  Booneville, 
Indiana. 

H.  Friedberg  ft  Company  agree 
that  William  Eskew  shall  continue 
bujring  tobacco  in  the  country  and 
not  to  exceed  an  average  price  of 
fl  per  100  pounds  until  further 
notice. 

H.  Friedberg  ft  Company  agree 
that  William  Eskew  shall  pay  for 
tobacco  to  the  growers  with  drafts 
furnished  by  them. 

William  Eskew  agrees  to  furnish 
H.  Friedberg  &  Company  with  a 
copy  of  all  contracts  made  by  him 
with  the  growers,  or  shall  hereafter 
make 
[Signed]  H-  Friedberg  &  Co., 

By  H.  Friedberg. 
William  Eskew. 

Friedberg  ft  Company  was  a  part-  . 
nership  composed  of  H.  Friedberg, 
Labin  Phelps,  and  J.  C.  Bright,  en- 
gaged  in  buying,  handling,  and  sell- 
ing tobacco.  Eskew  was  an  experi- 
enced tobacco  man  and  an  expert 
in  buying  tobacco  from  producers. 


S.   W,   1076.) 

The  75  cents  mentioned  in  the  writ- 
ten contract  as  going  to  Eskew  was 
to  be  his  commission  for  buying. 
Although  Eskew  had  contracted  for 
considerable  tobacco  before  the 
making  of  this  contract,  he  immedi- 
ately, upon  entering  into  the  writ- 
ten contract,  began  to  make  con- 
tracts for  the  purchase  of  other  to- 
bacco and  to  pay  for  tobacco  already 
contracted  for  by  him,  with  drafts 
drawn  on  Friedberg  &  Company. 
Very  soon  the  price  of  tobacco  began 
to  rise,  and  it  was  found  necessary 
to  pay  more  than  7  cents  per  pound 
as  stipulated  in  the  written  con- 
tract, and  Friedberg  &  Company 
agreed  for  Eskew  to  pay  either  7:^ 
cents  or  8  cents  per  pound  for  tobac- 
co on  an  average,  but  this  price  was 
soon  found  to  be  insufficient  to  in- 
duce the  farmers  to  turn  in  their 
crops,  and  Eskew  was  allowed  to 
pay  even  more, — but  just  how  much  • 
more  is  involved  in  doubt, — ^in  order 
to  obtain  tobacco.  At  any  rate,  on 
January  3d  the  parties  to  the  writ- 
ten contract  entered  into  a  verbal 
agreement  whereby,  as  Friedberg  &  • 
Company  contend,  they  were  to  have 
all  of  the  tobacco  purchased  by 
Eskew  in  the  counties  named  during 
the  entire  season,  paying  him  cost 
and  $1.10  commission,  and  Fried- 
berg &  Company  were  to  bear  the 
expenses  of  insurance,  storage,  etc. 
Eskew  contends  that  he  made  no 
such  verbal  agreement,  but  says  he 
did  agree  to  continue  to  buy  tobacco 
for  Friedberg  &  Company,  but  re-, 
served  the  right  to  purchase  tobacco 
on  his  own  account  as  and  when  he 
could  not  buy  tobacco  at  the  price 
fixed  by  Friedberg  &  Company.  He 
says  tlmtin  buying  tobacco  he  found 
it  necessary  to  pay  more  than  8 
cents,  which  Friedberg  &  Company 
fixed  as  the  limit,  and  that  such  to- 
bacco was  purchased  on  his  own  ac- 
count and  for  his  own  use  and  bene- 
fit, and  not  for  Friedberg  &  Com- 
pany. The  company,  however,  as- 
serts that  it  would  not  have  em- 
ployed Eskew  to  buy  tobacco  for  it 
and  allowed  him  the  privilege  to  buy 
for  his  own  account,  at  the  same 
time,  even  at  a  higher  price  than 
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the  limit  fixed  by  it.  At  any  rate, 
Eskew  bought  about  5,000,000 
pounds  of  tobacco  during  the 
season,  of  which  he  delivered  to 
Friedberg  &  Company  257,658 
pounds  as  claimed  by  them.  The 
balance  he  sold  upon  his  own  account 
at  a  profit  greater  than  his  commis- 
sion. Eskew  contends  that  he  de- 
livered to  Friedberg  &  Company 
276,172  pounds,  or  at  least  all  of 
the  tobacco  which  was  sold  to  him 
at  that  weight,  but  that  from  the 
time  he  purchased  it,  in  the  early 
part  of  the  season,  it  shrunk  and  be- 
came lighter,  as  is  the  nature  of  to- 
bacco, until  it  weighed  less  than  at 
the  time  he  purchased  and  received 
it,  and  that  he  delivered  every  pound 
of  the  identical  tobacco  of  which 
plaintiffs  complain.  Friedberg  & 
Company  contend  that  they  had  all 
of  the  tobacco  sold  to  a  named  con- 
cern at  the  price  of  $10.84  per  100 
pounds,  which  they  insist  would 
have  netted  them  a  handsome  profit. 
After  the  season  closed  and  a 
settlement  had  been  made  between 
Friedberg  &  Company  and  Eskew, 
this  suit  was  instituted  March  19, 
1917,  to  recover  of  Eskew  on  three 
items:  (1)  The  failure  of  Eskew  to 
deliver  18,514  pounds  of  tobacco 
purchased  by  him  for  the  company 
at  a  cost  of  $1,616.52,  and  paid  for 
witii  its  funds,  and  which  the  com- 
pany claims  to  have  resold  for  a 
gross  sum  of  $2,036.54,  or  a  profit 
of  $420.02  and  which  tobacco  Eskew 
claims  to  have  delivered  to  the  com- 
pany; (2)  the  failure  of  Eskew  to 
deliver  to  the  company  226,300 
pounds  of  tobacco  which+  he  pur- 
chased during  the  season  with  his 
own  money,  but  at  a  time  when  the 
company  contends  he  was  their 
agent  and  purchasing  exclusively  for 
them,  whereby  the  company  lost 
$7,518.16  in  profits  from  a  resale 
which  they  had  effected:  (3) 
Eskew  substituted  38,000  pounds  of 
lugs,  an  inferior  grade  of  tobacco, 
for  a  corresponding  amount  of  leaf 
tobacco,  whereby  the  company  lost 
the  sum  of  $1,127.78.  Their  first 
contention,  however,  is  that  Eskew 
purchased  about  276,172  pounds  of 


tobacco  for  them  and  paid  for  the 
same  with  drafts  on  the  company^ 
and  of  which  amount  Eskew  only 
delivered  to  them  257,658  pounds, 
thus  withholding  18,514  pounds 
which  he  should  have  delivered.  Es- 
kew answers  this  contention  by  say- 
ing that  he  did  purchase  the  276,172 
pounds  for  which  Friedberg  & 
Company  furnished  the  money  to 
pay,  and  that  he  delivered  everj- 
pound  of  this  to  the  company,  and 
that  the  18,514  pounds  discrepancy, 
if  it  existed,  was  the  result  of 
shrinkage;  that  is  to  say,  the  to- 
bacco, when  he  purchased  it  for 
Friedberg  &  Company  and  weighed 
it,  weighed  276,172  pounds,  but  on 
account  of  drying  out  it  weighed 
only  257,658  pounds  when  it  was 
received  by  the  company  at  Louis- 
ville, but  that  the  company  was  to 
bear  all  shrinkage,  and  therefore  he 
says  he  is  not  responsible  for  the 
18,514  pounds  discrepancy.  The 
company  admits  that  it  was  to  bear 
the  shrinkage,  but  it  says  that  the 
shrinkage  in  any  event  would  not 
have  amounted  to  18,514  pounds; 
that  a  shrinkage  of  tobacco  from 
that  district  would  have  amounted  to 
only  about  one  pound  per  hundred 
upon  such  a  purchase.  Proof  was 
introduced  upon  this  question,  and 
one  expert,  claiming  to  have  traded 
in  tobacco  in  this  district  for  a  num- 
ber of  years  and  to  have  kept  close 
account  upon  the  shrinkage,  stated 
that  the  shrinkage  for  that  season 
amounted  to  only  .0195  per  cent. 

A  trial  was  had  befcwe  a  jury, 
and  a  verdict  returned  in  favor  of 
Friedberg  &  Company  for  $1,700  on 
the  first  item  last  discussed,  and  $6,- 
000  upon  the  second  item,  which  is 
the  failure  of  Eskew  to  deliver  to 
Friedberg  &  Company  226,300 
pounds  of  tobacco  which  they  claim 
he  purchased  under  his  contract 
with  them,  and  which  he  refused  to 
deliver,  but  sold  on  his  own  account ; 
the  total  verdict  being  $7,700  in 
favor  of  Friedberg^  &  Company. 

There  are  no  difficult  questions  of 
law  involved  in  this  case,  but  there 
are  numerous  questions  of  fact, 
many   of  them   involved   in   great 
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doubt.  The  evidence  for  the  com- 
pany does  not  show  with  clearness 
exactly  what  the  tobacco  cost  Eskew 
at  Booneville,  and  as  the  company 
had  agreeed  to  pay  him  cost  plus 
a  commission,  it  is  necessary  to 
know  the  cost  before  an  intelli- 
gent conclusion  can  be  reached. 
Taking  all  of  the  evidence  for 
the  company  and  disregarding 
wholly  the  evidence  for  Eskew,  we 
are  unable  to  figure  plaintiff's  loss 
at  any  sum  approximating  the  ver- 
dict of  $7,700.  Indeed,  on  the  first 
item,  failure  of  Eskew  to  deliver 
18,514  pounds  of  tobacco  paid  for 
by  drafts  on  the  company,  the  ut- 
most sum  from  the  evidence  appears 
to  be  about  $1,400,  while  on  the 
second  item,  where  the  verdict  of 
$6,000  was  returned,  we  figure  the 
company  was  not  entitled  to  recover 
more  than  about  $2,200.  If  we  ac- 
cept the  evidence  of  Eskew  and  his 
witnesses,  the  tobacco  cost  Eskew 
in  Booneville  a  little  more  than  $9 
per  100  pounds  on  an  average.  To 
this  must  be  added  $1.10  on  the  100 
pounds,  which  would  make  it  cost 
a  little  more  than  $10.10  per  100 
pounds  to  Friedberg  &  Company. 
If  they  had  the  tobacco  sold  at 
$10.84  per  100  x)ounds,  as  appears 
from  the  evidence,  then  their  loss 
was  about  74  cents  on  the  100 
pounds  and  on  226,000  pounds  their 
loss  would  have  been  $1,672.40,  and 
no  more,  assuming  t^e  cost  figures 
to  be  correct.  Friedberg,  Phelps, 
Bright,  and  their  witnesses  are  very 
indefinite  on  the  subject  of  the  cost 
of  this  tobacco.  In  all,  the  testi- 
mony for  the  plaintiffs  is  entirely 
too  indefinite  and  uncertain  to  sus- 
tain a  verdict  to  $6,000  on  the 
second  item,  or  $1,700  on  the  first 
item. 

The  instructions  are  complained 
of  and  are  subject  to  some  criticism, 
being  much  longer  than  were  neces- 
sary, but  upon  the  whole  seem  fair- 
ly to  present  the  question  of  fact 
to  the  jury. 

Upon  another  trial,  after  the  in- 
troduction of  such  competent  evi- 
dence aa  the  parties  may  wish  to 


offer  on  the  subject  of  the  verbal 
contract  made  January  8,  1917,  the 
plaintiff  should  show  with  some  cer- 
tainty the  actual  cost  of  the  tobacco 
to  Eskew  in  Booneville  and  the 
amount  of  insurance,  storage,  and 
other  expenses  which  the  company 
agreed  to  bear.  Of  course,  Eskew 
may  show  this  also,  and  from  this 
evidence  the  jury  will  determine  (1) 
whether  there  was  such  a  verbal 
contract  and  its  contents,  and,  if 
it  should  decide  that  the  verbal 
agreement  bound  Eskew  to  purchase 
tobacco  only  for  the  company,  and 
not  on  his  own  account,  (2)  it  will 
then  be  the  duty  of  the  jury  to  find 
the  cost  of  the  tobacco  to  Eskew  in 
Booneville,  together  with  such  other 
expense  as  the  company  was  to 
stand,  and  to  this  add  the  commis- 
sion, $1.10  on  the  100  pounds,  which 
Eskew  was  to  jreceive,  and  take  this 
sum  from  the  proven  price  at  which 
the  company  was  selling  the  tobacco; 
and  the  difference  will  be  the  meas- 
ure of  damages  to  which  the  plain- 
tiff is  entitled.  In  the  event  the 
jury  should  conclude  from  the  evi- 
dence, as  contended  by  Eskew,  that 
he  was  to  buy  only  such  tobacco 
for  the  company  as  he  could  obtain 
at  the  price  fixed  by  the  company, 
and  that  he  had  the  right  to  pur- 
chase tobacco  on  his  own  account 
at  a  higher  price,  and  that  he  did 
so  purchase  all  or  some  material 
part  of  the  tobacco  which  he  resold, 
then  the  company  is  not  entitled  to 
recover  an3i:hing  of  Eskew  on  this 
item  to  that  extent;  nor  is  it  en- 
titled to  recover  of  him  on  item  1, 
if  the  jury  should  believe  from  the 
evidence  that  Eskew  delivered  to 
the  company  all  of  the  tobacco  which 
he  purchased  on  its  account  and  for 
which  it  paid  and  which  it  now 
claims  is  short  18,514  pounds,  if  the 
shortage  is  the  re- 
sult of  shrinkage  or  i;ji-ti"Rlrchie 
other  natural  loss,  ot  tohueeo^ 

and  not  the  result  Vi^niSml"" 
of  Eskew's  failure 
to  deliver  some  part  of  the  tobacco 
for  which  the  company  paid. 
This  case  comes  within  the  rule, 
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several  times  adhered  to  by  this 
court,  that  a  recovery  in  damages 
^  cannot  be  sustained 

exc^^'^ve  if,  accepting  the  evi- 

revfr.lT.  deuce  of  the  plain- 

tiff upon  every 
point,  the  amount  proven  is  materi- 
ally less  than  the  verdict  returned. 


Louisville  R.  Co.  v.  Schwemmer»  181 
Ky.  641,  205  S.W.  685. 

As  the  amount  of  the  verdict  in 
this  case  is  greatly  in  excess  of  the 
highest  sum  proven,  the  judgment 
entered  thereon  must  be  reversed 
for  a  new  trial  consistent  with  this 
opinion. 


ANNOTATION. 

Liability  of  a^ent  for  shrinkage  or  shortage  in 

pmapal* 


odity  purchased  for 


In  the  reported  case  (ESKBW  v. 
Friedberg,  ante,  1116)  it  is  held  that 
an  agent  employed  to  purchase  and 
ship  tobacco  is  not  liable  to  his  prin- 
cipal for  a  shortage  between  the 
amount  purchased  and  that  received 
by  the  principal,  where  that  shortage 
is  the  result  of  shrinkage  or  other 
natural  loss,  and  not  the  result  of  the 
agent's  failure  to  deliver  some  part  of 
the  tobacco  for  which  the  principal 
paid. 

But  few  decisions  have  considered 
the  liability  of  an  agent  for  a  shortage 
in  a  commodity  purchased  for  his 
principal,  and  none  of  these  consider  a 
situation  similar  to  that  involved  in 
the  reported  case.  The  case  most 
similar  is  Gilchrist  v.  Brooklyn  Gro- 
cer's Mfg.  Asso.  (1873)  66  Barb. 
(N.  Y.)  390.  In  that  case  a  person 
for  whose  account  potatoes  were  pur- 
chased and  shipped  by  an  agent 
claimed  that  there  was  a  shortage  in 
quantity.  The  court  defined  the  duty 
of  the  agent  as  follows:  "By  his 
agreement,  the  plaintiff  was  to  pur- 
chase potatoes  for  the  defendant  at 
their  market  value;  and  even  if  this 
agreement  expressly,  or  by  implication, 
included  the  duty  of  the  oversight  in 
shipping  them  off  by  canal  boats,  still 
his  duty  as  agent  demanded  nothing 
more  of  him  than  the  exercise  of  rea- 
sonable skill  and  ordinary  diligence  in 
its  performance;  and  if  he  performed 
his  duty  in  this  manner,  his  only  lia- 
bility to  the  defendant  was  that  occa- 
sioned by  a  want  of  that  reasonable 
skill,  or  for  ordinary  negligence. 
The  agreement  of  the  defendant  was 
^0  reimburse  the  plaintiff  such  siira 


as  he  should  pay  for  potatoes,  for  de- 
fendant.' If,  in  doing  this,  the  defend- 
ant was  even  defrauded;  if  still  he 
acted  with  reasonable  skill  and  ordi- 
nary diligence,  the  loss,  if  any,  was 
that  of  the  defendant.  If  there  hap- 
pened afterwards  to  be  found  short 
measure,  deficiency  in  quantity  as 
compared  with  plaintiff's  bill,  or  if  a 
quality  of  potatoes  was  purchased  in- 
ferior to  his  instructions,  in  that  re- 
spect given,  the  liability  of  the  plain- 
tiff must  still  depend  upon  the  ques- 
tion whether  or  not  he  had  performed 
his  agency  with  reasonable  skill  and 
ordinary  diligence." 

The  decision  in  McBrady  v.  Mon- 
arch Elevator  Go.  (1910)  113  MiniL 
104,  129  N.  W.  163,  turned  entirely  on 
an  interpretation  of  the  contract  of 
agency.  It  appeared  that  the  plaintiff 
had  been  in  the  employ  of  the  defend- 
ant in  charge  of  its  grain  elevator.  It 
was  his  duty  to  buy  grain  from  the 
farmers,  store  it  in  the  elevator,  and 
ship  it  out  in  car  lots,  according  to 
the  directions  of  the  defendant.  The 
court  did  not  discuss  the  legal  rules 
of  liability,  but  held  that  the  contract 
of  the  parties  was  that  the  agent  was 
responsible  for  differences  in  gross 
weight  of  grain  received  and  grain 
shipped,  but  was  not  responsible  for 
loss  by  dockage.  The  result  of  the 
decision  was  to  hold  him  responsible 
for  all  shortages  as  shown  by  differ- 
ences in  gross  weights,  less  averages 
as  shown  in  the  same  way. 

In  R.  C.  Stone  Mill.  Co.  v.  McWil- 
liams  (1906)  121  Mo.  App.  319,  98  S. 
W.  828,  the  decision  was  apparently 
affected  largely  by  the  fact  that  the 
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prfaielf  al,  {n  order  to  smtato  an  itt« 
Uchmeiit^  siwd  for  ambesztanant.  It 
appeared  that  the  partiee  entered  into 
an  agreement  whereby  the  defendants 
were  to  buy  wheat  for  the  plaintiff  and 
ship  as  directed.  Subsequently  a  set- 
tlement was  had»  and  there  was  found 
to  be  a  shortage  between  the  amount 
claimed  to  have  been  shipped  by  the 
defendants  and  the  amount  actually 
received  by  the  plaintiff.  On  the  trial 
the  court  instmcted  ^e  Jury  that  the 
defendants  did  not  have  to  account 
for  the  shortage,  if  there  was  any,  but 
the  burden  was  on  the  plaintiff  to 
show  by  a  preponderance  of  the  evi-» 
dence  that  there  was  a  shortage  of 
wheats  and  that  the  defendants  oon-* 
verted  the  same  feloniously,  wilfully* 
and  unlawfully.  The  court  held  that 
this  instruction  was  correct,  saying: 
'The  charge  was  that  defendants  had^ 


bem  gniltgr  ot  emhesxlement.  The  in- 
ftruelioii  animnuMd  ttte  proposition 
that  they  were  not  require  to  aeeouttt 
for  the  shortage  to  clear  themselves 
of  the  charge,  but,  admitting  there 
was  a  shortage,  still  the  burden  was 
on  plaintiff  to  show  the  shortage  went 
into  defendants'  pockets  with  the  guil- 
ty intent  of  converting  it  to  their  own 
uae.  We  see  nothing  wrong  in  this. 
Defendants  were  not  called  upon  to 
show  their  innocence  of  the  charge. 
Mere  shortage  in  the  wheat  did  not 
prove  them  guilty  of  having  embez« 
zled  it.  To  authorize  a  conviction,  it 
¥vas  essential  to  show  not  only  a  short- 
age, but  also  that  the  shortage  result* 
ed  from  a  wilful  and  felonious  eonver* 
sion  of  the  wheat  by  defendants  to 
their  own  Me,  and  the  onus  was  on 
plaintiff  to  prove  these  essential  facts 
to  entitle  it  to  a  verdict.**     E.  G.  B. 
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(251 U.  SL  417t  64  L.  ed.  — ,  40  Sup.  Ct  Rep.  29S.) 

Monopoly  -*  size  of  corporation  *—  iinexerted  powers. 

1.  The  mere  size  of  a  cprporaticn,  or  the  existence  of  unexerted  power 
unlawfully  to  restrain  competition,  does  not  of  itself  make  such  a  cor- 
poration a  violator  of  the  Sherman  Anti-trust  Act 

ISee  note  on  this  question  beginning  on  page  1140.] 

—  mider  Asti-lnigt  Act  —  dissolution 
—  past  and  present  corporate  pow- 
ers and  acts. 

2.  A  court,  wtien  asked  to  dissolve  a 
corporation  as  an  alleged  violator  of 
the  Sherman  Anti-trust  Act,  should 
consider,  not  what  the  corporation  had 
power  to  do  or  did,  but  what  it  now 
has  power  to  do  and  is  doinir. 

[See  19  K.  C.  L.  91.} 

— -  enectation  or  realization. 

8.  The  Sherman  Anti-trust  Act  Is 
directed  against  monopoly;  not 
against  an  expectation  of  it,  but 
against  Its  realisation. 

[See  19*  R.  C.  L.  64  66.] 


^^  stoel  tmflfc  -«  past  praetices  «^  dis^« 
Botaitiott  -—  pablle  isteresL 
4.  A  hoWng  corporation  which  by 

Us  fsramtlon  united  snder  one  control 


competing  companies  tn  the  steel  in- 
dustry, but  which  <Ud  not  achieve 
monopoly,  and  only  attempted  to  fl^ 
prices  through  occasional  appeals  to 
and  confederation  with  oompstitore, 
whatever  there  was  of  wrongful  in- 
tent not  having  been  executed,  and 
whatever  there:  was  of  evil  effect  hav- 
ing been  discontinued  before  suit  was 
b^kiglit,  should  not  be  dissolved  nor 
be  senarated  from  seme  of  its  sub- 
sidiaries at  tile  suit  ef  the  govern- 
ment, asserting  viola^ons  of  the  Sher- 
man Anti-trust  Act, — especially  where 
the  cottrt  cannot  see  that  the  public 
interest  will  be  served  by  yielding  to 
the  goi^emment's  demand,  and  noes 
see  in  so  yielding  a  risk  of  injury  to 
the  public  interest,  including  a  ma- 
terial disturbance  of,  and,  perhaps, 
serious  detriment  to,  the  foreign  trade. 


Oif*  Justice  Day»  Mr.  Jostioe  Pitney,  and  Mr.  Justice  Clarkes,  dissent.) 
8  A.L.R.— 71. 
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Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey  dismissing  a  bill  filed  to  dissolve 
the  defendant  corporations  as  alleged  violators  of  the  Sherman  Anti-trust 
Act.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   T.   W.   Gregory,   Attorney     bo  great  a  proportion  of  the  entire  in- 


General,  John  W.  Davis,  G.  Carroll 
Todd,  Henry  B.  Colton,  and  Robert 
Szold,  for  appellant : 

It  has  never  been  doubted  that  com- 
binations of  this  type,  embracing  a 
dominant  proportion  of  those  engaged 
in  a  particular  industry  and  formed 
for  the  express  purpose  of  suppress- 
ing competition  between  them,  are 
combinations  in  restraint  of  trade. 

Addyston  Pipe  &  Steel  Co.  v.  Unit- 
ed States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96;  Swift  &  Co.  v. 
United  States,  196  U.  S.  376,  394,  49 
L.  ed.  518,  623,  25  Sup.  Ct.  Rep.  276; 
Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  373,  408,  55 
L.  ed.  602,  518,  31  Sup.  Ct.  Rep.  376. 

Nor  is  it  material,  their  purpose 
and  effect  being  what  they  were,  that 
the  combinations  here  assailed  were 
created  in  corporate  form  instead  of 
by  loose  agreement. 

United  States  v.  American  Tobacco 
Co.  221  U.  S.  106.  176,  181,  55  L.  ed, 
663,  692,  694,  31  Sup.  Ct.  Rep.  632. 

Where  corporations  simply  exchange 
their  plants  and  businesses  for  stock 
in  a  consolidated  corporation,  the  re- 
sulting combination  is  in  no  respect 
different  in  principle  from  a  combina- 
tion in  the  form  of  trust  which  the 
statute  specifically  prohibits. 

Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  326,  327,  48  L. 
ed.  679,  695,  696,  24  Sup.  Ct.  Rep.  436 ; 
United  States  v.  Reading  Co.  226  U.  S. 
324,  362-363,  57  L.  ed.  243,  252^256, 
33  Sup.  Ct.  Rep.  90.  183  Fed.  470; 
Patterson  v.  United  States,  138  C.  C^ 
A.  123,  222  Fed.  619 ;  Noyes,  Intercor- 
porate Relations,  §  854;  Eddy,  Combi- 
nations, §  622. 

•The  purposes  of  illegal  combina- 
tions are  seldom  capable  of  proof  by 
direct  testimony,  but  must  be  inferred 
from  circumstances. 

Eastern  States  Retail  Lumber  Deal- 
ers' Asso.  V.  United  States,  234  U.  S. 
600,  612,  58  L.  ed.  1490.  1499,  L.R.A. 
1915A,  788,  84  Sup.  Ct.  Rep.  951; 
Reilley  v«  United  States,  46  C.  C.  A. 
2$,  106  Fed.  896;  United  States  v. 
Sacia»  2  Fed,  757;  Reg.  v.  Murphy^  8 
Car.  &  P.  297. 

The  union  of  so  many  previously  in- 
dependent business  units,  controlling 


dustry,  approximately  half,  with  the 
next  largest  competitor  controlling 
less  than  6  per  cent,  are  factors  from 
which  this  court  has  repeatedly  in- 
ferred the  existence  of  a  specific  in- 
tent to  suppress  competition. 

Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  75,  55  L.  ed.  619,  650,  34 
L.R.A.(NJ5.)  834,  31  Sup.  Ct.  Rep. 
502,  Ann.  Cas.  1912D,  734;  United 
States  V.  Terminal  R.  Asso.  224  U,  S- 
383,  894,  56  L.  ed.  810,  813,  32  Sup.  Ct 
Rep.  507;  United  States  v.  Reading, 
^6  U.  S.  324,  370,  57  L.  ed.  243,  259, 
33  Sup.  Ct.  Rep.  90;  United  States  v. 
Patten,  226  U.  S.  625,  643,  57  L.  ed. 
333,  341,  44  L.R.A.  (NJS.)  325,  33  Sup. 
Ct.  Rep.  141. 

In  three  leading  cases  in  this  court 
the  holding  company,  as  a  means  of 
combining  able  competitors,  has  been 
adjudged  illegal. 

Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  ed.  679,  24 
Sup.  Ct  Rep.  436;  Standard  Oil  Co. 
V.  United  States,  221  U.  S.  1,  55  L.  ed. 
619,  84  L.RA.(N.S.)  834,  31  Sup.  Ct 
Rep.  502,  Ann.  Cas.  1912D,  734;  Tem- 
ple Iron  Co.  V.  United  States,  226  U.  S. 
824,  57  L.  isd.  243,  83  Sup.  Ct  Rep.  90, 
183  Fed.  427. 

A  transaction  which  the  law  pro- 
hibits is  not  made  lawful  by  an  inno- 
cent motive  or  purpose. 

United  States  v.  Trans-Miaaoori 
Freight  Asso.  166  U.  S.  290,  341,  41 
L.  ed.  1007,  1027,  17  Sup.  Ct  Rep.  540; 
Addyston  Pipe  &  Steel  Co.  v.  United 
States,  176  U.  S.  211,  234,  243,  44  L. 
ed.  136,  145,  148,  20  Sup.  Ct.  Rep.  96; 
Swift  &  Co.  V.  United  States,  196  U.  S. 
376,  396,  49  L.  ed.  518,  624,  25  Sup.  Ct 
Rep.  276. 

A  contract  or  combination  by  its 
own  inherent  nature  or  effect  without 
more,  may  restrain  trade  within  the 
purview  of  the  statute. 

United  States  v.  Trans-Missouri 
Freight  Asso.  supra;  United  States  v. 
Joint  Traffic  Asso.  171  U.  S.  505,  5C1, 
43  L.  ed.  259,  284,  19  Sup.  Ct  Rep.  26; 
Addyston  Pipe  A  Steel  Co.  ▼.  United- 
States,  176  U.  S.  211,  234,  243,  44  L. 
ed.  186i,  145,  148,  20  Sup.  Gt  Rep.  96; 
Northern  Seearities  Co.  v.  Unfited 
States,  193  U.  S.  197,  32&  831,  48  L. 
ed.  679,  496,  697,  24  Sup.  Gt  Rfp.  436; 
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Harriman  v.  Northern  Seeurtttes  Co« 
197  U.  S.  244,  291,  298»  49  L.  ed.  789, 
761,  764,  25  Sup.  Ct  Rep.  498;  United 
States  V.  American  Tobacco  Co.  221  U. 
S.  106,  179,  65  L.  ed.  663,  €93,  31  Sup. 
Ct.  Rep.  632;  Standard  Oil  Co.  v.  Unit* 
ed  States,  221  U.  S.  1,  65,  55  L.  ed.  619, 
647,  84  L.R.A.(N.S.)  884,  81  Sup.  Ct 
Rep.  502,  Ann.  Cas.  1912D,  784;  Stand- 
ard Sanitary  Mtg.  Co.  ▼.  United  States, 
226  U.  S.  20,  49,  57  L.  ed.  107,  117,  38 
Sup.  Ct.  Rep.  9 ;  United  States  v.  Union 
P.  R.  Co.  226  U.  S.  61,  92,  93,  57  L.  ed. 
124,  135,  136,  33  Sup.  Ct.  Rep.  53; 
United  States  v.  Reading  Co.  226  U.  S. 
324,  57  L.  ed.  243,  33  Sup.  Ct.  Rep. 
90;  United  Stsftes  v.  Paten,  226  U.  S. 
526,  67  L.  ed.  338,  44  L.R.A.(N.S.)  825, 
88  Sup.  Ct.  Rep.  141;  International 
Harvester  Go.  v.  Missouri,  284  U.  S, 
199,  209,  58  L.  ed.  1276, 1281,  62  L.R.A. 
(N.S.)  .525,  34  Sup.  Ct  Rep.  859;  Ches* 
apeake  &  O.  Fuel  Co.  v.  Upited  States, 
53  C.  C.  A.  256,  115  Fed.  623. 

Even  if  it  would  have  been  lawful 
for  the  many  independent  businesses 
combined  through  this  holding  com- 
pany to  unite  to  some  extent  to  develop 
foreign  trad^-<-by  joint  selling  agen* 
ciw,  for  example^^that  cannot  jus- 
tify the  complete  and  permanent  sap* 
pression  of  competition  between  them 
in  domestic  trade. 

United  States  v.  Corn  Products  Ref. 
Co.  234  Fed.  1016;  United  States  v. 
Union  P.  R.  Co.  226  U.  S.  61,  93,  67 
L.  ed.  124,  185,  33  Sup.  Ct.  Rep.  53. 

In  order  to  vitiate  a  contract  or 
combination  it  is  not  essential  that  its 
result  should  be  a  complete  monopoly; 
it  is  sufficient  if  it  really  tends  to  that 
end,  and  to  deprive  the  public  of  the 
advantages  which  flow  from  free  com« 
petition. 

United  States  v.  E.  C.  Knight  C6» 
156  U.  S.  1,  16,  39  L.  ed.  325,  330,  16 
Sup.  Ct.  Rep.  249;  Chesapeake  &  0. 
Fuel  Co.  V.  United  States,  58  C.  C.  A. 
266,  115  Fed.  610. 

The  test  of  the  legality  of  a  cgmbi^ 
nation  is  not  its  present  effect  upon 
prices,  wages,  eU;.,  nor  Its  present  con-f 
duct  toward  the  remaining  competi- 
tors, but  its  effect  upon  competition. 
If  its  effect  is  unduly  to  resmct  com- 
petition, then  it  is  immaterial  that  for 
the  time  being  the  combination  may 
exercise  its  power  benevolently. 

United  States  v.  Union  P.  R.  Co.  226 
U.  S.  61,  88,  57  L.  ed.  124,  184,  88  Sup. 
Ct.  Rep.  53;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  827,  4$ 
L.  ed.  679,  696,  24  Sup.  Ct.  Rep.  486; 
Harriman  v.  Northern  Securities  Co. 


— ;,  40  Sup.  Ot.  Rep»  t9S.) 

197  U.  S.  244,  291,  49  K  ed.  78^,  761^ 
25  Sup.  Ct  Rep.  498;  Addyston  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S^ 
211,  238,  44  L.  ed.  186,  146,  20  Sup.  Ct 
Rep.  96;  United  States  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  290,  324, 
41  L.  ed.  1007,  1021,  17  Sup.  Ct  Rep. 
540 ;  Pearsall  v.  Great  Northern  R.  Co. 
161  U.  S.  646,  676,  677,  40  L.  ed.  838, 
848,  849,  16  Sup.  Ct  Rep.  705;  United 
States  V.  Stendard  Oil  Co.  173  Fed. 
196;  Atty.  Gen.  v.  Great  Northern  R. 
Co.  29  L.  J.  Ch.  N.  S.  799,  6  Jur.  N.  S. 
1006,  8  Week.  Rep.  556;  International 
Harvester  Co.  v.  Missouri,  234  U.  S. 
199,  209,  58  L.  ed.  1276, 1281,  52  L.R.A. 
(N.S.)  525,  84  Sup.  Ct.  Rep.  869,  287 
Mo.  894,  141  S.  W.  672. 

Mr.  C.  B.  Ames  also  for  appellant 

Messrs.  Richard  V.  Lindabury,  Da- 
vid A.  Reed,  Cordenio  A.  Severance, 
and  Raynal  C.  Boiling,  for  appellees: 

Competition  depends  not  upon  the 
manufacture  of  common  products,  but 
upon  the  extent  of  their  sale  in  com- 
mon territory. 

Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  186»  20 
Sup.  Ct  Rep.  96. 

The  mere  combination  of  manufac- 
turing  concerns  not  in  competition 
with  each  other  is  not  a  violation  of 
the  Anti-trust  Act,  no  matter  how 
large  their  percentage  of  the  country^s 
production  may  be. 

United  States  v.  Winslow,  22T  U.  S. 
202,  217,  57  L.  ed.  481,  485,  88  Sup. 
Ct  Rep.  258. 

It  cannot  in  reason  be  said  that  a 
combination  of  manufacturing  con- 
cerns whose  competition  did  not  ex- 
ceed that  shown  in  this  case,  whose 
percentage  of  the  production  did  not 
exceed  50.1,  and  whose  acQuisitionh 
of  a  raw  material  supply  did  not  ex«^ 
ceed  its  reasonable  requirements; 
and  did  not  approach  to  a  monopoly, 
must  necessarily  have  operated  to  re-^ 
strain  trade,  or,  in  and- of  itself,  must 
necessarily  have  amounted  to  a  mo- 
nopoly or  an  attempt  at  monopoliza- 
tion. 

Swift  &  Co.  V.  United  States,  196 
U.  6.  876,  49  L.  ed.  618,  26  Sup.  Ct. 
kep.  276;  United  States  v.  Standard 
Oil  Co.  173  Fed.  188,  221  U.  S.  78,  66 
L.  ed.  660,  84  L.R.A.(N.S.)  '884,  8t 
Sup.  Ct  Rep«  502,  Ann.  Cas.  191213^ 
T34;  United  States  v.  American  To- 
bacco Co.  164  Fed.  719,  221  U.  S.  167, 
66  L.  ed.  686,  81  Sup*  CU  Sep.  682; 
United  States  v.  Reading  Co.  226  U*  S* 
824^  870,  67  L.  ed.  248,  259,  88  Sup.  Ct. 
Rep.  90.  ' 
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If  the  corporation  was  orf  anized  fdr 
legitimate  business  purposes  and 
without  -  intent  to  monopolize,  then, 
even  if  it  bad  power  to  monopolize 
(which  the  evidence  shows  it  has  not), 
still  the  mere  incidental  acquisition  of 
such  power  constitutes  no  threat  or 
offense  under  the  Anti-trust  Act. 

Standard  Oil  Go.  v.  United  States, 
221  U.  S.  1,  65  L.  ed.  619,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502,  Ann. 
Gas.  1912D,  734;  United  States  v.  Ter- 
minal R.  Asso.  224  U.  S.  383,  56  L.  ed. 
810,  32  Sup.  Gt.  Rep.  507. 

It  was  the  intent  of  Gongress  in 
enacting  the  Anti-trust  Act  to  require 
that  business  should  be  conducted 
along  normal  lines  with  full  oppor- 
tunity for  the  play  of  competitive 
forces.  When  this  situation  exists, 
all  of  the  public,  whether  producers, 
traders,  or  consumers,  are  protected. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1C07,  17  Sup.  Gt.  Rep.  540;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S. 
£05,  43  L.  ed.  259,  19  Sup.  Gt  Rep. 
25 ;  Addyston  Pipe  4  Steel  Go.  v.  Unit- 
ed States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Gt.  Rep.  96;  Swift  &  Go.  v. 
United  States,  196  U.  S.  375,  49  L.  «d. 
518,  25  Sup.  Gt  Rep.  276;  Shawnee 
Gompress  Co.  v.  Anderson,  209  U.  S. 
423,  52  L.  ed:  865,  28  Sup.  Gt.  Rep. 
572;  Continental  Wall  Paper  Go.  v. 
Louis  Volght  &  Sons  Go.  212  U.  S.  227, 
53  L.  ed.  486,  29  Sup.  Gt  Rep.  280; 
Standard  Sanitary  Mfg.  Co  v.  United 
States,  226  U.  S.  20,  57  L.  ed.  107,  33 
Sup.  Gt  Rep.  9;  United  States  v. 
Union  P.  R.  Co.  226  U.  S.  61,  57  L.  ed. 
124,  S3  Sup.  Ct  Rep.  53 ;  United  Statea 
V.  Reading  Co.  226  U.  S.  824,  57  L.  ed. 
243,  33  Sup.  Gt.  Rep.  90 ;  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  1,  65 
L.  «d.  619,  84  L.RJV.(N.S.)  834,  31 
Sup.  Gt  Rep.  502,  Ann.  Gas.  1912l>» 
734;  United  States  v.  American  To^ 
bacco  Go.  221  U.  S.  106,  55  L.  ed.  663, 
31  Sup.  Gt.  Rep.  632 ;  W.  W.  Montague 
&  Go.  V.  Lowry,  193  U.  S.  38,  48  L.  ed. 
608,  24  Sup.  Ct  Rep.  307;  Loewe  r* 
Lawlor,  208  U.  S.  274,  52  L.  ed.  488,  28 
Sup.  Ct  Rep.  301,  13  Ann.  Gas.  815; 
Eastern  States  Retail  Lumber  Dealers' 
Asso.  V.  United  States,  234  U.  S.  600» 
58  L.  ed.  1490,  L.R.A.1915A,  788,  34 
Sup.  Ct.  Rep.  9Sl. 

Mr.  George  Welwoed  Marray  for 
appellee  Rockefeller. 

Mr.   Justice   McKennia   delivered 
the  opinion  of  the  court : . 
Suit  against  the  Steel  Corpora* 


tion  and  eettsAn  other  companies 
which  it  directs  and  controls  by 
reason  of  the  ownership  of  their 
stock,  it  and  they  being  separately 
and  collectively  charged  as  viola- 
tors of  the  Sherman  Anti-trust  Act 
[Act  of  July  2,  1890,  26  Stat,  at  L. 
209,  chap.  647,  Comp.  Stat.  §  8820, 
9  Fed.  Stat  Anno.  2d  ed.  p.  644] . 

It  is  prayed  that  it  and  they  be 
dissolved  because  engaged  in  illegal 
restraint  of  trade  and  the  exercise 
of  monopoly. 

Special  charges  of  illegality  and 
monopoly  are  made  and  special  re- 
dresses and  remedies  are  prayed; 
among  others,  that  there  be  a  pro- 
hibition of  stock  ownership  and  ex- 
ercise of  rights  under  such  owner- 
ship and  that  there  shall  be  such 
orders  and  distribution  of  the  stock 
and  other  properties  as  shall  be  in 
accordance  with  equity  and  good 
conscience,  and  ''shaU  effectuate 
the  purpose  of  the  Anti-t^ust  Act." 
General  relief  is  also  prayed. 

The  Steel  Corporation  is  a  hold- 
ing company  only;  the  other  com- 
panies are  the  operating  ones,  man- 
ufacturers in  the  iron  and  sted 
industry,  twelve  in  number.  There 
are,  besides,  other  corporations  and 
individuals  more  or  less  connected 
in  the  activities  of  the  other  defend- 
ants that  are  alleged  to  be  instni- 
ments  or  accomplices  in  their 
activities  and  offendings;  and  tliat 
these  activities  and  offendings 
(speaking  in  general  terms)  extend 
from  1901  to  1911,  when  the  bffl 
was  filed,  and  have  illustrative 
periods  of  significant  and  demon- 
strated illegality. 

Issue  is  taken  upon  all  these 
charges,  and  we  see  at  a  glance 
what  detail  of  drcumstances  may 
be  demanded,  and  we  may  find  our- 
i^elves  puzzled  to  compress  them  in- 
to an  opinion  that  vtrill  not  be  of 
fatiguing  prolixity. 

The  case  was  heard  in  the  district 
court  by  four  judges.  They  agreed 
that  the  bill  should  be  dismissed; 
they  disagreed  as  to  the  reasons  ffff 
it.  223  Fed.  55.  One  opinion 
(v^ritten  by  Judge  Bufllnirton  and 
concurred  Sa  by  Judife  McPhersim) 
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UNITED  STATSB  ▼,  U 

(Mi  V.  B,  uy,  M  &  Ml. 

expresaed  tiie  view  tint  tlie  Steel 
Corp(M«tion  was  not  fotmed  with 
tlie  intention  or  purpose  te  monep- 
diae  or  xestrain  trade,  and  did  not 
have  the  motfye  or  effect  'to  preju- 
dice the  puUic  interest  by  unduly 
testricting  competition  or  nndu^ 
obstructing  the  coarse  of  trade/' 
The  corporation,  in  the  view  of  the 
opinion,  was  an  evolution,  a  natural 
consummation  of  the  tendencies  of 
the  industry  on  account  of  chamginK 
conditions, — practically  a  compul« 
sion  from  **tke  metallurgieal  meth- 
od of  making  steel  and  the  physical 
method  of  handling  it»''-^tiiis  metii- 
od,  and  Hbe  conditions  consequent 
upon  it,  tending  to  eonibinatiims  of 
capital  and  energies  rafther  thw 
diffuaian  in  independent  action. 
And  the  concentration  of  powers 
(we  are  still  representing  tiie  opin- 
ion) was  only  such  as  was  deemed 
necessary,  and  nnmediatoly  mani- 
fested iteeif  in  knproved  methods 
and  products  and  in  an  increase  of 
domestic  and  foreign  trade.  In- 
deed, an  important  purpose  ef  iiie 
organization  of  the  corporation  was 
the  building  up  of  the  export  tnde 
in  steel  and  iron,  which  at  that  time 
was  sporadlcr-the  mere  dumping 
of  the  products  upon  fcM'eign 
markets. 

Not  monopoly,  therefore,  was  the 
purpose  of  the  organisation  of  the 
corporation,  but  concentration  of 
efforts  with  resultant  economies 
and  benefits. 

The  tendency  of  the  industry  and 
the  purpose  of  the  corporation  in 
yielding  to  it  was  expressed  in  com- 
prehenfldve  condensation  by  the 
word  ^integration,"  which  signifies 
continuity  in  the  processes  of  the 
industry  from  ore  mines  to  the  fin- 
ished product. 

All  considerations  deemed  perti- 
nent were  expressed  and  tbeur  in- 
flueiKe  was  attempted  to  be  as- 
fligned;  and,  while  conceding  that 
the  Steel  Corporation,  after  its  for- 
mation in  times  of  financial  disturb- 
ance, entered  Into  informal  agree- 
ments or  understandings  with  its 
competitors  to  maintain  prices,  they 
tenninated    with   their   occasions. 
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and,  as  Ihcy  had  eeased  to  exist,  Ae 
court  was  not  justified  in  dissolving 
the  corporation. 

The  other  opinion  (by  Judge 
Wooliey,  and  concurred  in  by  Judge 
Hunt,  228  Fed.  161),  was,  in  some 
particulaiB,  in  antithesis  to  Judge 
Bofiington's.  The  view  was  ex- 
pressed that  neither  the  Steel  Cor- 
poration nor  the  preceding  combina- 
tions,  whidi  were  in  a  sense  its 
ante(ypes,  had  the  justification  of 
industrial  conditions,  nor  were  th^ 
or  it  impelled  by  the  necessity  for 
integration,  or  eompelled  to  unite 
in  comprehensive  enterprise  be* 
cause  such  had  become  a  condition 
of  success  under  the  new  order  of 
tilings.  On  the  contrary,  that  the 
organinMi  of  the  corporation  and 
the  preceding  companies  had  illegal 
purpose  from  the  very  beginning, 
and  the  corporation  became  ^'a  com- 
irination  of  combinations  by  which, 
direetiy  or  indirectly,  approximate 
ly  180  independent  concerns  were 
brought  uiKler  one  business  con- 
trol," which,  measured  by  the 
amomot  of  production,  extended  to 
80  per  cmt  or  00  per  cent  of  the  en- 
tire output  of  the  country,  and  that. 
its  purpose  was  to  secure  great 
profits,  which  were  thought  possible 
in  the  light  of  the  history  of  its  con- 
stituent combinations,  and  to  ac- 
complish permanently  what  those 
eombinationfl  had  demonstrated 
could  be  accomplished  temporarily, 
and  thereby  monopoHse  and  re- 
strain trade.^ 

'Oie  organizers,  however  (we  are 
stfU  representing  the  opinion),  ui;- 
derestimated  the  opposing  eondi- 
tionS)  and  at  the  very  beginning  the 
corpovatioii,  instead  of  rriying  upon 
its  own  power,  sought  and  obtained 
tile  assistaMe  and  tho  co-operation 


m 


■w^ 


">  »iii'i* 


H     »         III. 


^Ab  b^Aring  upon  the  p^wer  obtf^ined 
and  what  the  corporation  did,  we  give 
ol^er  ciUtions  froM  Judge  WooUey> 
opinion,  a»  follows: 

''The  oro  roiervjes  acquired  br  the  cof- 
ppratioB  at  aad  subieqtieiit  ^  i^  orgftui- 
eatiiNff  the  re^tion  whifh  wch  w^fi^mm 
beipr  te  ore  lm4m  tboa  exisiiQg  fund  ■«!»- 
aequeat^,  diseov^red»  o^4  thejr  b^rijQg 
upon  tte  feeefiea  o(.  inonoPMr  ol  saw 
'  '  I,  are  aiMterarwhifi^  have  Ji»e««i 
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of  its  eompetitors  (the  independent 
companies).  In  other  words,  the 
view  was  expressed  that  the  testi- 
mony did  ''not  show  that  tiie  corpo- 
ration, in  and  ^f  itself,  ever  pos- 
sessed or  exerted  sufficient  power 
when  acting:  alone  to  control  prices 
of  the  products  of  the  industry.*' 
Its  power  was  efficient  only  when  in 
co-operation  with  its  competitors, 
and  hence  it  concerted  with  them  in 
the  expedients  of  pools,  associa- 
tions, trade  meetin^rs,  and  finally  in 
a  system  of  dinners  inaugrurated  in 
1907  by  the  president  of  the  com- 
pany, E.  H.  Gary,  and  called  "the 
Gary  dinners.''  The  dinners  were 
congregations  of  producers,  and 
"were  nothing  but  trade  meetings," 
successors  of  the  other  means  of  as- 
sociated action  and  control  through 
such  action*  They  were  instituted 
first  in  "stress  of  panic,''  but  their 
potency  being  demonstrated,  they 
were  afterwards  called  to  control 
prices  "in  periods  of  industrial 
calm."  "They  were  pools  without 
penalties"  and  more  efficient  in 
stabilizing  prices.  But  it  was  the 
further  declaration  that  "when 
joint  action  was  either  refused  or 
withdrawn,  the  corporation's  prices 
were  controlled  by  competition." 


The  corporation,  it  was  said,  did 
not  at  any  time  abuse  the  power  or 
ascendancy  it  possessed.  It  resort- 
ed to  none  of  the  brutalities  or 
tyrannies  that  the  ctoes  illustrate 
of  other  combinations.  It  did  not 
secure  freight  rebates ;  it  did  not  in- 
crease its  profits  by  reducing  the 
wages  of  its  employees, — ^whatever 
it  did  was  not  at  the  expense  of 
labor;  it  did  not  increase  its  profits 
by  lowering  the  quatity  of  its  prod- 
ucts, nor  create  an  artificial  scar- 
city of  ttem ;  it  did  not  oppress  or 
coerce  its  competitors, — ^its  compe- 
tition, iiiough  vigorous,  was  fair;  it 
did  not  undersell  its  competitors  in 
some  localities  by  reducing  its 
prices  th^:^  below  those  maintained 
elsewhere,  or  require  its  customers 
to  enter  into  contracts  linuting 
their  purchases  or  restricting  them 
in  resale  prices;  it  did  not  obtain 
onstomers  by  secret  rebates  or  de- 
partures from  its  published  prices ; 
there  was  no  evidence  that  it  at- 
tempted, to  crush  its  competitors  or 
drive  them  out  of  the  market,  nor 
did  it  take  customers  from  its  com- 
petitors by  unfair  means,  and  in  its 
eoinpetition  it  seemed  to  make  no 
diff^ence  between  Large  and  small 
Cjosnpetitors*    Indeed,  it  is  said  in 


discussed  in  the  preceding  opinion,  and 
with  the  reasoning  as  well  as  with  the 
conclusion  that  the  corporation  has  not  a 
monopoly  of  the  raw  materials  of  the  steel 
industry,  I  am  In  entire  accord." 

''Further  inquiring  whether  the  cor- 
poration inherently  possesses  monopolis- 
tic power,  attention  is  next  given  to  its 
proportion  of  the  manufacture  and  sale 
of  finished  iron  and  steel  products  of  the 
industry.  Upon  this  subject  there  is  a 
great  volume  of  testimony,  a  detailed  con- 
sideration of  which  in  an  opinion  would 
l>e  quite  inexcusable.  As  a  last  analysis 
-of  this  testimony^  it  is  sufficient  to  say 
it  shows  that,  large  as  was  the  corpora- 
tion, and  substantial  as  was  its  propor- 
tion of  the  business  of  the  industry,  the 
•corporation  was  not  able  in  the  first  ten 
years  of  its  history  to  maintain  its  posi- 
tion in  the  increase  of  trade.  During  that 
period,  its  proportion  of  the  domestic  busi- 
ness decreased  from  60.1  per  cent  to  40.9 
per  ccfnt,  and  its  increase  of  bui^ess  dur- 
ing that  period  was'  but  40.6  p«r  cent  of 
Its  original  volumoi  Its  Inctease  of  busi- 
ness, measured  by  pereentage^  wai  ex- 


ceeded by  eight  of  its  competitors,  whose 
increase  of  business,  likewise  measured  by 
percentage,  ranged  from  63  to  3,779.  This 
disparity  in  the  increase  of  production  in- 
dicates that  the  power  of  the  corporation 
is  not  commensurate  with  its  size,  and 
that  the  size  and  the  consequent  power  of 
the  corporation  are  not  sufficient  to  retard 
prosperous  growth  of  efficient  competi- 
tors*" 

''From  the  vast  amount  of  testimony,  it 
is  conclusively  shown  that  the  Steel  Cor- 
poration did  not  attempt  to  exert  a  power, 
if  such  it  possessed,  to  oppress  and  de- 
stroy its  competitors,  and  it  is  likewise 
disclosed  by  the  history  of  the  industry 
subsequent  to  the  organization  of  the  cor- 
poration that  if  it  had  made  such  an  at- 
tttnpt  it  would  have  failed.  It  ia  also 
shown  by  the  testimony  that  actingr  inde- 
pendently and  relying  alone  upon  its 
.power  and  wealth,  great  as  th^  were,  tin 
corporation  has  never  been  aUe  to  dcnai- 
nate  the  steel  industry  by  controlling  the 
supply  of  raw  materials,  restraininj:  pro- 
duction of  finished  products,  or  enhanc- 
ing and  maintaining  the  prices  of  either." 
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9maiy  jmv^f  and  illustrated*  that 
^'inatead  of  relying  upon.  Ita  own 
pewer  to  fix  and  maintain  prices^ 
the  corporatioii,  at  its  very  besin* 
iiing,  sought  and  obtained  the  as* 
aistance  of  others/'  It  c<»nbined  its 
power  with  that  of  its  competitors. 
It  did  not  have  power  in  and  of  it* 
self »  and  the  control  it  exerted  was 
only  in  and  b(y  association  with  its 
competitors.  Its  offense^  therefore, 
such  as  it  was»  was  nob  different 
from  theirs,  and  was  distinguished 
from  "theirs  only  in  the  leadership 
it  assumed  in  pronmlgating  and 
perfecting  the  policy.  This  lead* 
efafalp  itigaye  up»  and  it  had  ceased 
to  offend  against  the  law  befione  this 
suit  was  brought.  It  was  hence 
concluded  that  it-  should  be  distia* 
suished  from,  its  organizers^  and 
that  their  intent  and  unsuccessful 
attempt  should  not  be  attributed  to 
it;  that  it  ''in  and  of  itself  is  vf>t 
now  and  has  never  been  a  monopoly 
or  a  combination  in  restraint  of 
trade/*  and  a  decree  of  i  dissolution 
flhould  riot  be  entered  acainst  it 

This:  amnmary;  of  the  opinions^ 
given  necessarily  in  paraphrase, 
does  not  ade^ately  represent  their 
ability  and  strwigth,  but  it  has 
value  as  indicating  the  ccmtentions 
of  the  parties,  and  the  ultintiate 
propositions  to  which  the  c<mten« 
tions  are  addressed*  The  opinions 
tedicate  that  the  evidence  admits' of 
different  deductions  as  to  the  gen* 
esis  of  the  corporation  and  the  pni^ 
pose  of  its  organiser!^,  but  only  of  a 
single  -deduction  as  to  the  power  it 
attained  and  could  exendse.  BOOi 
opinions  were  dear  and  conMent 
tittt  the  power  of  tiie  corporation 
never  did  and  does  not  now  reach  to 
asonopoly,  and  their  review  of  the 
ovidenee,  and  our  independent  ex^ 
asmnation  of  it,  enaUes  us  to  eleot 
between  their  rsspeetive  estimates 
of  it,  and  we  concur  in  tfao  main 
with  that  of  Judges  WooUey  and 
Hunt  ikud  we  ^add  no  comment  ex* 
ceiM^  it  may  be,  that  th^  underw 
oetiniated  the  influence  of  the 
tendency  and  movenMit  to^  Integra^ 
tion,  the  appi^ciation  of  the  neeespr 
iMar  or  vatee  of  ,the  ceptinuity  o£ 
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nwiiuf aetare '  from  the  ore  to  the 
finished  product  And  thejre  was 
auch  a  tendency,  and  thoiwh  it  can* 
not  be  assert^  it  had  become  a 
necessity,  it  had  certainly  become  a 
facility  of  industrial  progress* 
There  was,  therefore,  much  to  urge 
it  and  give  incentive  to  conduct  that 
could  accomplish  it.  From  the 
nature  and  pr<9erties  of  the  indue* 
try,  the  processes  of  production 
were  something  more  .  than  the 
stage  and  setting  of  the  human  ac* 
tivities.  They  determined  to  an  eix* 
tent  those  activities,  furnished  their 
motives,  .and  gave  teet  of  their  aual* 
ity ;  not  of  course,  that  the  activi* 
ties  could  gett  any  immanity  from 
siee  or  resources  ot  energiesi 
whether  .  exerted,  i^  integrated 
plants  or  diversified  ones.   , 

The  contenticms  of  the  case, 
therefore,  must  be  judged  by  the 
requirements  of  the  law,  not  by  ao* 
cidia^tai  or  adventitious  circum* 
stances.  But-  what  are  such  cir* 
aumstances?  We  haye^  seen  that  i^ 
was  the  view  of  the  district  court 
that  size  was  such  a  circumstance 
and  bad  no  accusing  or  excusing 
influence.  The  contention  of  the 
government  is  to  tne  contrary.  Its 
assertion  is  that  the  size  of  the  cOiT* 
poration,  being  the  result  of  a 
''oomhination  of  powerful  and:  able 
competitors,''  had  beecHue  ''suh^ 
stantially  dominant''  in  the  indus* 
t^,  and  illegaL  And  that  this  lyw 
determined,  The  companies  cpni* 
bined,  is  the  further  asserjtion,  had 
already  reached  a  high  degree  of  ef - 
ficienqy,  and  in  their  independence 
were  factors  in  production  and 
competition,  ceased  to  be  such  when 
brought  under  the  regulating  ceifr« 
tvol  of  the  corpomtion,  wladft,  Ja^ 
uniting  them^  offended  the  law;  and 
that  the  c^Rganizers  of  thecorporsr* 
tion  ''had  in  mind  the  spesiflc  pur* 
poses  of  th^  restraint  of  trade  and 

the  enormoua  profita  resulting  from 
that  restraint/' 

2t  is  tlM  contention  of  tbe  coxpo^ 
ration  opposing  thoee  of  the  ^ov^ 
ernnftent  and  denying  the  illegat 
pnipoees  charged- againat  it,  that 
the.  indoatQF   deanaiided   gaaUtiei 
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and  AH  enterpfise  that  teaser  indos- 
tries  do  not  demand,  and  must  have 
a  corresponding  latitude  and  fa* 
eility.  Indeed,  it  is  insisted  that 
the  industry  had  practically,  to 
quote  the  words  of  Judge  Buffing- 
ton,  he  quoting  tiiose  of  a  witness, 
''^reached  the  limit  or  nearly  at 
which  economies  from  a  metallur* 
gical  or  mechanical  standpoint  could 
be  made  effective,' ''  and  '^'that  in* 
stead,  as  was  liien  the  practice,  of 
having  one  mill  make  ten  or  twenty 
or  fifty  products,  the  greatest  econ- 
omy would  result  from  one  mill 
making  one  product,  and.  making 
that  product  continuously."'  In 
other  words,  there  was  a  necessity 
for  intesrration  and  rescue  from  the 
old  conditions,*— from  their  iminrov- 
idence  and  waste  of  effort,— ^nd 
that  in  redress  of  the  conditions  the 
corporation  was  formed,  its  purpose 
and  effect  being  salvage  not  mo- 
nopoly," to  quote  the  words  of  coun- 
sel. It  was,  is  the  insistence,  tiie 
conception  of  ability,  ''a  vision  of  a 
great  business  which  should  em^- 
brace  all  lines  of  steel  and  all  proc^ 
esses  of  manufacture,  from  the 
ore  to  the  fbiished  {Hroduct,  and 
which,  by  reason  of  the  economies 
thus  to  be  effected  and  the  diversity 
of  products  it  would  be  able  to  offer, 
could  successfully  ccmipete  in  all  the 
markets  of  the  world."  It  is  urged 
further  that  to  the  discernment  of 
tiiat  great  possibility  was  added  a 
courage  that  dared  attempt  its  ac- 
complishment, and .  the  conception 
and  the  courage  made  the  forma- 
tion of  the  corporation  notable,  but 
did  not  make  it  illegal. 

We  state  the  contentions;  we  do 
not  have  to  discuss  them,  or  review 
tiie  aiffimeirts  advanced  for  their 
aeoeptance  or  repulsion.  That  is 
done  in  the  opfaiions  of  1^  district 
judges,  and  we  may  well  despair  to 
supplement  tiie  force  of  ^Uieir  repre- 
sentation of  the  cofiditions  afnte-* 
cedent  to  the  formation  of  the  eor^ 
peration,  and  in  what  respect  and 
extwt  its  fermatlon  dwnged  ISiem. 
Of  course,  in  that  representation 
and  its  details  there  fe  guidance  to 
decisioyi,  but  they  ftiuttt  be  rightly 


estimated  to  judge  of  what  they 
persuade.  Our  present  puipose  is 
not  retrospect  for  itsdf ,  however 
instructive,  but  practical  dectsfon 
upon  existing  conditiona,  that  we 
may  not,  by  their  disturbance,  prcv 
duce,  or  even  risk,  consequences  of 
a  conoen  that  cannot  now  be  com- 
puted. In  other  words,  our  consid- 
eration should  be  not  of  what 
the  corporation  had 

Eower  to  do  or  did,  yaSTSSS-t ™t 
ut    what    It    has  A«t-eii»«j«tt«i 


now     power     to     do    ]irMi«Bt  eor* 


and  is  doing,  and  KS^^T'^*" 
what         judgment 
shall  be  now  pronouttced,-^whetti- 
er  its  dissdutlM,  ae  the  govern- 
ment prays,  or  the  dismissal  of  the 
suit,  as  the  corporation  Insists. 

The  alternatives  are  per|tadng» 
'-involve  confficting  considera- 
tions, which,  regarded  in  isolation^ 
have  diverse  tendencies.  We  have 
seen  that  ttie  judges  of  the  district 
court  unanimously  concurred  in  the 
view  that  the  corporation  did  not 
achieve  monopoly,  and  such  Is  our 
deducticm,  and  it  is  againet  monop- 
oly that  lAie  statute 
is  directed ;  not  ^rSSSSSr*  ^ 
against  an  expects^ 
tion  of  it,  but  againet  its  nealissr 
tion;  and  it  is  certain  that  it  was 
not  realised.  The  opposing  eondi« 
tions  were  underestbaated.  The 
power  attained  was  mudi  greater 
than  that  possessed  by  any  one  com- 
petitor,-r-it  yma  net  greater  than 
that  possessed  by  all  of  them. 
Monopoly,,  thertfore,  was  not 
achieved,  and  competit<H?s  liad  to  be 
persuaded  by  pdclto,  associations, 
trade  meetings,  and  through  the 
social  form  of  dinners^  aU  of  tbenit 
it  may  be,  violaticms  ef  the  law,  bat 
tnmsioit  ta  their  purpose  amd  ef- 
fect. They  were  scattetted  throngh 
the  years  from  1901  (the  year  of 
the  formation  of  the  corporation) 
vntil  1911;  but,  after  instances  of 
success  and  ffetUure,  weM  abui- 
doned  nine  months  before  this  $nit 
was  brought,  lliere'te  no  ervidenee 
tiiat  the  abandomment  was  in 
mqdiecy  of  or  dread  ef  eoit;  and 
the  illegal  pfractfoes  haM  not  beett 
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resumed,  nor  is  there  any  evidence 
of  an  intention  to  resume  them,  and 
certainly  no  "dangerous  probabil- 
ity" of  their  resumption,  the  test 
for  which  Swift  &  Co.  v.  United 
States,  196  U.  S.  396,  49  L.  ed.  524, 
25  Sup.  Ct.  Rep.  276,  is  cited.  It  is 
our  conclusion,  therefore,  as  it  was 
that  of  the  judges  below,  that  the 
practices  were  abandoned  from  a 
conviction  of  their  futility,  from  the 
operation  of  forces  that  were  not 
understood  or  were  underestimat- 
ed, and  the  case  is  not  peculiar. 
And  we  may  say  in  passing  that  the 
government  cannot  fear  their  re- 
sumption, for  it  did  not  avail  itself 
of  the  oflFer  of  the  district  court  to 
retain  jurisdiction  of  the  cause  in 
order  that,  if  illegal  acts  should  be 
attempted,  they  could  be  restrained. 

What,  then,  can  now  be  urged 
against  the  corporation  ?  Can  com- 
parisons in  other  regards  be  made 
with  its  competitors,  and  by  such 
comparisons  guilty  or  innocent  ex- 
istence be  assigned  it  ?  It  is  greater 
in  size  and  productive  power  than 
any  of  its  competitors,  equal  or 
nearly  equal  to  them  all,  but  its 
power  over  prices  was  not  and  is 
not  commensurate  with  its  power  to 
produce. 

It  is  true  there  is  some  testimony 
tending  to  show  that  the  corpora- 
tion had  such' power,  but  there  was 
also  testimony  and  a  course  of  ac- 
tion tending  strongly  to  the  con- 
trary. The  conflict  was  by  the 
judges  of  the  district  court  unani- 
mously resolved  against  the  exist- 
ence of  that  power,  and  in  doing  so 
they  but  gave  effect  to  the  greater 
weight  of  the  evidence.  It  is  cer- 
tain that  no  such  power  was  exert- 
ed. On  the  contrary,  the  only  at- 
tempt at  a  fixation  of  prices  was,  as 
already  said,  through  an  appeal  to 
and  confederation  with  competi- 
tors, and  the  record  shows  besides 
that  when  competition  occurred  it 
was  not  in  pretense,  and  the  corpo- 
ration declined  in  productive  pow- 
ers,— ^the  competitors  growing  eith- 
er against  or  in  consequence  of  the 
competition.  If  against  the  compe- 
tition, we  have  an  instance  of  move- 


1129 


—,  40  Sup.  Ct.  Bep.  293.) 

ment  against  what  the  government 
insists  was  an  irresistible  force;  if 
in  consequence  of  competition,  we 
have  an  illustration  of  the  adage 
that  "competition  is  the  life  of 
trade"  and  is  not  easily  repressed. 
The  power  of  monopoly  in  the  cor- 
poration under  either  illustration  is 
an  untenable  accusation. 

We  may  pause  here  for  a  moment 
to  notice  illustrations  of  the  govern- 
ment of  the  purpose  of  the  corpora- 
tion; instancing  its  acquisition,  aft- 
er its  formation,  of  control  over  the 
Shelby  Steel  Tube  Company,  the 
Union  Steel  Company,  and,  subse- 
quently, the  Tennessee  Company. 
There  is  dispute  over  the  reasons 
for  these  acquisitions  which  we 
shall  not  detail.  There  is,  however, 
an  important  circumstance  in  con- 
nection with  that  of  the  Tennessee 
Company  which  is  worthy  to  be 
noted.  It  was  submitted  to  Presi- 
dent Roosevelt  and  he  gave  it  his 
approval.  His  approval,  of  course^ 
did  not  make  it  legal,  but  it  gives 
assurance  of  its  legality,  and  we 
know  from  his  earnestness  in  the 
public  welfare  he  would  have  ap- 
proved of  nothing  that  had  even  a 
tendency  to  its  detriment.  And  he 
testified  he  was  not  deceived  and 
that  he  believed  that  "the  Tennes- 
see Coal  &  Iron  people  had  a  prop- 
erty which  was  almost  worthless  in 
their  hands,  nearly  worthless  to 
them,  nearly  worthless  to  the  com- 
munities in  which  it  was  situated, 
and  entirely  worthless  to  any  finan- 
cial institution  that  had  the  securi- 
ties the  minute  that  any  panic  came, 
and  that  the  only  way  to  give  value 
to  it  was  to  put  it  in  the  hands  of 
people  whose  possession  of  it  would 
be  a  guaranty  that  there  was  value 
to  it."  Such  being  the  emergency, 
it  seems  like  an  extreme  accusation 
to  say  that  the  corporation  which 
relieved  it,  and,  perhaps,  rescued 
the  company  and  the  communities 
dependent  upon  it  from  disaster, 
was  urged  by  unworthy  motives. 
Did  illegality  attach  afterwards, 
and  how?  And  what  was  the  cor- 
poration to  do  with  the  property? 
Let  it  decay  in  desuetude,  or  de- 
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velop  its  capabilities  and  resources? 
In  the  development,  of  course,  there 
would  be  profit  to  the  corporation, 
but  there  would  be  profit  as  well  to 
the  world.  For  this  reason  Presi- 
dent Roosevelt  sanctioned  the  pur- 
chase, and  it  would  seem  a  distem- 
pered view  of  purchase  and  result 
to  regard  them  as  violations  of  law. 
From  this  digression  we  return 
to  the  consideration  of  the  conduct 
of  the  corporation  to  its  competi- 
tors. !lSiesides  the  circumstances 
which  we  have  mentioned,  there  are 
others  of  probative  strength.  The 
company's  officers,  and,  as  well,  its 
competitors  and  customers,  testified 
that  its  competition  was  genuine, 
direct,  and  vigorous,  and  was  re- 
flected in  prices  and  production.  No 
practical  witness  was  produced  by 
the  government  in  opposition.  Its 
contention  is  based  on  the  asserted 
size  and  dominance  of  the  corpora- 
tion,— alleged  power  for  evil,  not 
the  exertion  of  the  power  in  eyil. 
Or,  as  counsel  put  it,  "a  combina- 
tion may  be  illegal  because  of  its 
purpose ;  it  may  be  illegal  because  it 
acquires  a  dominating  power,  not  as 
a  result  of  normal  growth  and  de- 
velopment, but  as  a  result  of  a 
combination  of  competitors."  Such 
composition  and  its  resulting  power 
constitute,  in  the  view  of  the  gov- 
ernment, the  offense  against  the 
law,  and  yet  it  is  admitted  "no  com- 
petitor came  forward  and  said  he 
had  to  accept  the  Steel  Corpora- 
tion's prices."  But  this  absence  of 
complaint  counsel  urge  against  the 
corporation.  Competitors,  it  is  said, 
followed  the  corporation's  prices 
because  they  made  money  by  the 
imitation.  Indeed,  the  imitation  is 
urged  as  an  evidence  of  the  corpora- 
tion's power.  "Universal  imita- 
tion," counsel  assert,  is  "an  evidence 
of  power."  In  this  concord  of  ac- 
tion, the  contention  is,  there  is  the 
sinister  dominance  of  the  corpora- 
tion,— "its  extensive  control  of  the 
industry  is  such  that  the  others 
[independent  companies]  follow." 
Counsel,  however,  admit  that  there 
was  "occasionally'*  some  competi- 
tion, but  reject  the  suggestion  that 


it  extended  practically  to  a  war  be- 
tween the  corporation  and  the  inde- 
pendents. Counsel  say,  "They  [the 
corporation  is  made  a  plural] 
called  a  few — they  called  two  hun- 
dred witnesses  out  of  some  forty 
thousand  customers,  and  they  ex- 
pect with  that  customer  evidence  to 
overcome  the  whole  train  of  price 
movement  shown  since  the  corpora- 
tion was  formed."  And  by  "move- 
ment of  prices,"  counsel  explained, 
"as  shown  by  the  published  prices 
•  .  .  they  were  the  ones  that  the 
competitors  were  maintaining  aU 
during  the  interval." 

It  would  seem  that  "two  hundred 
witnesses"  would  be  fairly  repre- 
sentative. Besides,  the  balance  of 
the  "forty  thousand  customers"  was 
open  to  the  government  to  draw  up- 
on. Not  having  done  so,  is  it  not 
permissible  to  infer  that  none 
would  testify  to  the  existence  of  the 
influence  that  the  government  as- 
serts? At  any  rate,  not  one  was 
called,  but,  instead,  the  opinion  of 
an  editor  of  a  trade  journal  is  ad- 
duced, and  that  of  an  author  and 
teacher  of  economics  whose  philo- 
sophical deductions  had,  perhaps, 
fortification  from  experience  as 
Deputy  Commissioner  of  Corpora- 
tions and  as  an  employee  in  the 
Bureau  of  Corporations.  His  de- 
duction was  that  when  prices  ar^ 
constant  through  a  definite  period 
an  artificial  influence  is  indicated; 
if  they  vary  during  such  a  period  it 
is  a  consequence  of  competitive  con- 
ditions. It  has  become  an  aphorism 
that  there  is  danger  of  deception  in 
generalities,  and  in  a  case  of  this 
importance  we  should  have  some- 
thing surer  for  judgment  than  spec- 
ulation,— something  more  than  a 
deduction  equivocal  of  itself,  even 
though  the  facts  it  rests  on  or  as- 
serts were  not  contradicted.  If  the 
phenomena  of  production  and  prices 
were  as  easily  resolved  as  the  wit- 
ness implied,  much  discussion  and 
much  literature  have  been  wasted, 
and  some  of  the  problems  that  are 
now  distracting  the  world  ^would 
be  given  composing  solution.  Of 
course,    competition  affects  prices. 
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but  it  is  only  one  among  other  in- 
fluences, and  does  not,  more  than 
they,  register  itself  in  definite  and 
legible  effect. 

We  magnify  the  testimony  by  its 
consideration.  Against  it  competi- 
tors, dealers,  and  customers  of  the 
corporation  testify  in  multitude 
that  no  adventitious  interference 
was  employed  to  either  fix  or  main- 
tain prices,  and  that  they  were  con- 
stant or  varied  according  to  natural 
conditions.  Can  this  testimony  be 
minimized  or  dismissed  by  infer- 
ring that,  as  intimated,  it  is  an  evi- 
dence of  power,  not  of  weakness, 
and  power  exerted  not  only  to  sup- 
press competition,  but  to  compel 
testimony,  is  the  necessary  infer- 
ence, shading  into  perjury  to  deny 
its  exertion?  The  situation  is  in- 
deed singular,  and  we  may  wonder 
at  it, — ^wonder  that  the  despotism 
of  the  corporation,  so  baneful  to  the 
world  in  the  representation  of  the 
government,  did  not  produce  pro- 
testing victims. 

But  there  are  other  paradoxes. 
The  government  does  not  hesitate 
to  present  contradictions,  though 
only  one  can  be  true,  such  being,  we 
were  told  in  our  school  books,  the 
"principle  of  contradiction."  In 
one,  competitors  (the  independ- 
ents) are  represented  as  oppressed 
by  the  superior  power  of  the  cor- 
poration ;  in  the  other,  they  are  rep- 
resented as  ascending  to  opulence 
by  imitating  that  power's  prices, 
which  they  could  not  do  if  at  disad- 
vantage from  the  other  conditions 
of  competition ;  and  yet  confederat- 
ed action  is  not  asserted.  If  it  were, 
this  suit  would  take  on  another  cast. 
The  competitors  would  cease  to  be 
the  victims  of  the  corporation,  and 
would  become  its  accomplices.  And 
there  is  no  other  alternative.  The 
suggestion  that  lurks  in  the  govern- 
ment's contention  that  the  accept- 
ance of  the  corporation's  prices  is 
the  submission  of  impotence  to  ir- 
resistible power  is,  in  view  of  the 
testimony  of  the  competitors,  un- 
tenable. They,  as  we  have  seen, 
deny  restraint  in  any  measure  or 
illegal  influence  of  any  kind.    The 
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government,  therefore,  is  reduced 
to  the  assertion  that  the  size  of  the 
corporation,  the  power  it  may  have, 
not  the  exertion  of  the  power,  is  an 
abhorrence  to  the  law;  or,  as  the 
government  says,  "the  combination 
embodied  in  the  corporation  unduly 
restrains  competition  by  its  neces- 
sary  effect  [the  italics  are  the  em- 
phasis of  the  government],  and 
therefore  is  unlawful  regardless  of 
purpose."  "A  wrongful  purpose," 
the  government  adds,  is  "matter  of 
aggravation."  The  illegality  is  stat- 
ical, purpose  or  movement  of  any 
kind  only  its  emphasis.  To  assent 
to  that,  to  what  extremes  would  we 
be  led?  Competition  consists  of 
business  activities  and  ability, — 
they  make  its  life ;  but  there  may  be 
fatalities  in  it.  Are  the  activities 
to  be  encouraged  when  militant, 
and  suppressed  or  regulated  when 
triumphant  because  of  the  domi- 
nance attained?  To  such  paternal- 
ism the  government's  contention, 
which  regards  power  rather  than 
its  use  the  determining  considera- 
tion, seems  to  conduct.  Certainly 
conducts  we  may  say,  for  it  is  the 
inevitable  logic  of  the  government's 
contention  that  competition  must 
not  only  be  free,  but  that  it  must 
not  be  pressed  to  the  ascendancy  of 
a  competitor,  for  in  ascendancy 
there  is  the  menace  of  monopoly. 

We  have  pointed  out  that  there 
are  several  of  the  government's 
contentions  which  are  difficult  to 
represent  or  measure;  and  the  one 
we  are  now  considering,  that  is,  the 
power  is  "unlawful  regardless  of 
purpose,"  is  another  of  them.  It 
seems  to  us  that  it  has  for  its  ulti- 
mate principle  and  justification 
that  strength  in  any  producer  or 
seller  is  a  menace  to  the  public  in- 
terest and  illegal  because  there  is 
potency  in  it  for  mischief.  The  re- 
gression is  extreme,  but  short  of  it 
the  government  cannot  stop.  The 
fallacy  it  conveys  is  manifest. 

The  corporation  was  formed  in 
1901 ;  no  act  of  aggression  upon  its 
competitors  is  charged  against  it; 
it  confederated  with  them  at  times 
in    offense    against    the   law,    but 
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abandoned  that  before  this  suit 
was  broufifht,  and  since  1911  no  act 
in  violation  of  law  can  be  estab- 
lished agfainst  it  except  its  existence 
be  such  an  act.  This  is  urged,  as 
we  have  seen,  and  that  the  interest 
of  the  public  is  involved,  and  that 
such  interest  is  paramount  to  corpo- 
ration or  competitors.  Granted, — 
though  it  is  difficult  to  see  how  there 
can  be  restraint  of  trade  when  there 
is  no  restraint  of  competitors  in  the 
trade  nor  complaints  by  customers, 
— how  can  it  be  worked  out  of  the 
situation  and  through  what  proposi- 
tion of  law?  Of  course  it  calls  for 
nothing  other  than  a  right  applica- 
tion of  the  law,  and,  to  repeat  what 
we  have  said  above,  shall  we  declare 
the  law  to  be  that  size  is  an  offense, 
even  though  it  minds  its  own  busi- 
ness, because  what  it  does  is  imitat- 
ed? The  corporation  is  undoubted- 
ly of  impressive  size,  and  it  takes 
an  effort  of  resolution  not  to  be  af- 
fected by  it  or  to  exaggerate  its  in- 
fluence.   But  we  must  adhere  to  the 

law,  and  the  law 
does  not  make  mere 
size  an  offense  or 
the  existence  of  un- 
exerted  power  an  ofifense.  It,  we 
repeat,  requires  overt  acts,  and 
trusts  to  its  prohibition  of  them 
and  its  power  to  repress  or  punish 
them.  It  does  not  compel  competi- 
tion, nor  require  all  that  is  possible. 
Admitting,  however,  that  there  is 
pertinent  strength  in  the  proposi- 
tions of  the  government,  and  in  con- 
nection with  them,  we  recall  the  dis- 
tinction we  made  in  the  Standard 
Oil  Co.  Case  (221  U.  S.  1,  77,  55  L. 
ed.  619,  652,  34  L.R.A.(N.S.)  834, 
31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734)  between  acts  done  in 
violation  of  the  statute  and  a  condi- 
tion brought  about  which,  "in  and 
of  itself,  is  not  only  a  continued  at- 
tempt to  monopolize,  but  also  a  mo- 
nopolization." In  such  case,  we  de- 
clared, "the  duty  to  enforce  the 
statute"  required  "the  application 
of  broader  and  more  controlling" 
remedies  than  the  other.  And  the 
remedies  applied  conformed  to  the 
declaration:  there  was  prohibition 
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of  future  acts  and  there  was  disso- 
lution of  "the  combination  found  to 
exist  in  violation  of  the  statute"  in 
order  to  "neutralize  the  extension 
and  continually  operating  force 
which  the  possession  of  the  power 
unlawfully  obtained"  had  "brought" 
and  would  "continue  to  bring 
about." 

Are  the  case  and  its  precepts  ap- 
plicable here?  The  Steel  Corpora- 
tion by  its  formation  united  under 
one  control  competing  companies, 
and  thus,  it  is  urged,  a  condition 
v/as  brought  about  in  violation  of 
the  statute,  and  therefore  illegal, 
and  became  a  "continually  operat- 
ing force,"  with  the  "possession  of 
power  unlawfully  obtained." 

But  there  are  countervailing  con- 
siderations. We  have  seen  what- 
ever there  was  of  wrong  intent 
could  not  be  executed;  whatever 
there  was  of  evil  effect  was  discon- 
tinued before  this  suit  was  brought, 
and  this,  we  think,  determines  the 
decree.  We  say  this  in  full  realiza- 
tion of  the  requirements  of  the  law. 
It  is  clear  in  its  denunciation  of 
monopolies,  and  equally  clear  in  its 
direction  that  the  courts  of  the  na- 
tion shall  prevent  and  restrain  them 
(its  language  is,  "to  prevent  and  re- 
strain violations  of"  the  act),  but 
the  command  is  necessarily  sub- 
missive to  the  conditions  which  may 
exist  and  the  usual  powers  of  a 
court  of  equity  to  adapt  its  reme- 
dies to  those  conditions.  In  other 
words,  it  is  not  expected  to  enforce 
abstractions  and  do  injury  thereby, 
it  may  be,  to  the  purpose  of  the  law. 
It  is  this  flexibility  of  discretion — 
indeed,  essential  function — ^that 
makes  its  value  in  our  jurispru- 
dence,— value  in  this  case  as  in  oth- 
ers. We  do  not  mean  to  say  that 
the  law  is  not  its  own  measure,  and 
that  it  can  be  disregarded,  but  only 
that  the  appropriate  relief  in  each 
instance  is  remitted  to  a  court  of 
equity  to  determine ;  not,  and  let  us 
be  explicit  in  this,  to  advance  a  pol- 
icy contrary  to  that  of  the  law,  but 
in  submission  to  the  law  and  its  pol- 
icy, and  in  execution  of  both,  and  it 
is  certainly  a  matter  for  consider- 
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ation  that  there  was  no  legal  attack 
on  the  corporation  until  1911,  ten 
years  after  its  formation  and  the 
commencement  of  its  career.  We  do 
not,  however,  speak  of  the  delay 
simply  as  to  its  time,  or  that  there 
is  estopped  in  it  because  of  its  time, 
but  on  account  of  what  was  done 
during  that  time, — ^the  many  mil- 
lions of  dollars  spent,  the  develop- 
ment made,  and  the  entei^prises  un- 
dertaken; the  investments  by  the 
public  that  have  been  invited  and 
are  not  to  be  ignored.  And  what  of 
the  foreign  trade  that  has  been  de- 
veloped and  exists?  The  govern- 
ment, with  some  inconsistency,  it 
seems  to  us,  would  remove  this 
from  the  decree  of  dissolution.  In- 
deed, it  is  pointed  out  that  under 
congressional  legislation  in  the 
Webb  Act  the  foreign  trade  of  the 
corporation  is  reserved  to  it.  And 
further,  it.  is  said,  that  the  corpora- 
tion has  constructed  a  company 
called  the  Products  Company  which 
can  be  "very  easily  preserved  as  a 
medium  through  which  the  steel 
business  might  reach  the  balance  of 
the  world,"  and  that  in  the  decree 
of  "dissolution  that  could  be  provid- 
ed." This  is  supplemented  by  the 
suggestion  that  not  only  the  Steel 
Corporation,  ^Tbut  other  steel  mak- 
ers of  the  country,  could  function 
through  an  instrumentality  created 
under  the  Webb  Act." 

The  propositions  and  suggestions 
do  not  commend  themselves.  We  do 
not  see  how  the  Steel  Corporation 
can  be  such  a  beneficial  instrumen- 
tality in  the  trade  of  the  world  and 
its  beneficence  preserved,  and  yet 
be  such  an  evil  instrumentality  in 
the  trade  of  the  United  States  that 
it  must  be  destroyed.  And  by  whom 
and  how  shall  all  the  adjustments  of 
preservation  or  destruction  be 
made  ?  How  can  the  corporation  be 
sustained  and  its  power  of  control 
over  its  subsidiary  companies  be  re- 
tained and  exercised  in  the  foreign 
trade  and  given  up  in  the  domestic 
trade?  The  government  presents 
no  solution  of  the  problem.  Counsel 
realize  the  difFicul»:y  and  seem  to 
think  that  its  solution  or  its  evasion 
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is  in  the  suggestion  that  the  Steel 
Corporation  and  "other  steel  mak- 
ers could  function  through  an  in- 
strumentality created  under  the 
Webb  Act."  But  we  are  confronted 
with  the  necessity  of  immediate  ju- 
dicial action  under  existing  laws, 
not  action  under  laws  that  have  not 
been  and  may  not  be  enacted.  We 
must  now  decide,  and  we  see  no 
guide  to  decision  in  the  proposi- 
tions of  the  government. 

The  government,  however,  tenta- 
tively presents  a  proposition  which 
has  some  tangibility.  It  submits 
that  certain  of  the  subsidiary  com- 
panies are  so  mechanically  equipped 
and  so  officially  directed  as  to  be  re- 
leased and  remitted  to  independent 
action  and  individual  interests  and 
the  competition  to  which  such  inter- 
ests prompt,  without  any  disturb- 
ance to  business.  The  companies 
are  enumerated.  They  are  the 
Carnegie  Steel  Company  (a  combi- 
nation of  the  old  Carnegie  Com- 
pany, the  National  Steel  Company, 
and  the  American  Steel  Company), 
the  Federal  Steel  Company,  the 
Tennessee  Company,  and  the  Union 
Steel  Company  (a  combination  of 
the  Union  Steel  Company  of  Do- 
naro,  Pennsylvania,  Sharon  Steel 
Company  of  Sharon,  Pennsylvania, 
and  Sharon  Tin  Plate  Company). 
They  are  fully  integrated,  it  is  said, 
possess  their  own  supplies,  facili- 
ties of  transportation  and  distribu- 
tion. They  are  subject  only  to  the 
Steel  Corporation  is,  in  effect,  the 
declaration,  in  nothing,  but  its  con- 
trol of  their  prices.  We  may  say 
parenthetically  that  they  are  de- 
fendants in  the  suit  and  charged  as 
offenders,  and  we  have  the  strange 
circumstance  of  violators  of  the  law 
being  urged  to  be  used  as  expedi- 
ents of  the  law. 

But  let  us  see  what  guide  to  a 
procedure  of  dissolution  of  the  cor- 
poration and  the  dispersion  as  well 
of  its  subsidiary  companies,  for 
they  are  asserted  to  be  illegal  com- 
binations, is  prayed.  And  the  fact 
must  not  be  overlooked  or  underes- 
timated. The  prayer  of  the  govern- 
ment calls  for  not  only  a  disruption 
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of  present  conditions,  but  the  resto- 
ration of  the  conditions  of  twenty 
years  ago;  if  not  literally,  substan- 
tially. Is  there  guidance  to  this  in 
the  Standard  Oil  Co.  Case  and  the 
American  Tobacco  Co.  Case,  221  U. 
S.  106,. 55  L.  ed.  663,  31  Sup.  Ct. 
Rep.  632?  As  an  element  in  deter- 
mining the  answer  we  shall  have  to 
compare  the  cases  with  that  at  bar, 
but  this  can  only  be  done  in  a  gen- 
eral way.  And  the  law  necessarily 
must  be  kept  in  mind.  No  other 
comment  of  it  is  necessary.  It  has 
received  so  much  exposition  that  it 
and  all  it  prescribes  and  proscribes 
should  be  considered  as  a  conscious- 
ly directing  presence. 

The  Standard  Oil  Company  had 
its  origin  in  1882,  and  through  suc- 
cessive forms  of  combinations  and 
agencies  it  progressed  in  illegal 
power  to  the  day  of  the  decree,  even 
attelnpting  to  circumvent  by  one  of 
its  forms  the  decision  of  a  court 
against  it.  And  its  methods  in 
using  its  power  was  of  the  kind  that 
Judge  Woolley  described  as  "bru- 
tal," and  of  which  practices,  he  said, 
the  Steel  Corporation  was  absolute- 
ly guiltless.  We  have  enumerated 
them,  and  this  reference  to  them  is 
enough.  And  of  the  practices,  this 
court  said,  no  disinterested  mind 
could  doubt  that  the  purpose  was 
*'to  drive  others  from  the  field  and 
to  exclude  them  from  their  right  to 
trade,  and  thus  accomplish  the 
mastery  which  was  the  end  in 
view."  It  was  further  said  that 
what  was  done  and  the  final  cul- 
mination "in  the  plan  of  the  New 
Jersey  corporation"  made  "mani- 
fest the  continued  existence  of  the 
intent  .  .  .  and  impelled  the  ex- 
pansion of  the  New  Jersey  corpora- 
tion." It  was  to  this  corporation, 
which  represented  the  power  and 
purpose  of  all  that  preceded,  that 
the  suit  was  addressed  and  the  de- 
cree of  the  court  was  to  apply. 
What  we  have  quoted  contrasts  that 
case  with  this.  The  contrast  is  fur- 
ther emphasized  by  pointing  out 
how,  in  the  case  of  the  New  Jersey 
corporation,  the  original  wrong 
was  reflected  in  and  manifested  by 


the  acts  which-  followed  the  organ- 
ization, as  described  by  the  court. 
It  said :  "The  exercise  of  the  power 
which  resulted  from  that  organiza- 
tion fortifies  the  foregoing  con- 
clusions [as  to  monopoly,  etc.], 
since  the  development  which  came, 
the  acquisition  .  here  and  there 
which  ensued  of  every  efficient 
means  by  which  competition  could 
have  been  asserted,  the  slow  but  re- 
sistless methods  which  followed  by 
which  means  of  transportation 
were  absorbed  and  brought  under 
control,  the  system  of  marketing 
which  was  adopted,  by  which  the 
country  was  divided  into  districts 
and  the  trade  in  each  district  in  oil 
was  turned  over  to  the  designated 
corporation  within  the  combination 
and  all  others  were  excluded,  all 
lead  the  mind  up  to  a  conviction  of 
a  purpose  and  intent  which  we 
think  is  so  certain  as  practicaUy  to 
cause  the  subject  not  to  be  within 
the  domain  of  reasonable  conten- 
tion." 

The  American  Tobacco  Co.  Case 
has  the  same  bad  distinctions  as  the 
Standard  Oil  Co.  Case.  The  illegal- 
ity in  which  it  was  formed  [there 
were  two  American  Tobacco  Com- 
panies, but  we  use  the  name  as 
designating  the  new  company,  as 
representing  the  combinations  of 
the  suit]  continued,  indeed,  pro- 
gressed in  intensity  and  defiance  to 
the  moment  of  decree.  And  it  is 
the  intimation  of  the  opinion,  if  not 
its  direct  assertion,  that  the  forma- 
tion of  the  company  (the  word 
"combination"  is  used)  was  preced- 
ed by  the  intimidation  of  a  trade 
war,  "inspired  by  one  or  more  of 
the  minds  which  brought  about  and 
became  parties  to  that  combina- 
tion." In  other  words,  the  purpose 
of  the  combination  was  signaled  to 
competitors,  and  the  choice  present- 
ed to  them  was  submission  or  ruin, 
— ^to  become  parties  to  the  illegal 
enterprise  or  be  driven  "out  of  the 
business."  This  was  the  purpose 
and  the  achievement,  and  the  proc- 
esses by  which  achieved,  this  court 
enumerated  to  be  the  formation  of 
new  companies,  taking  stock  in  otb- 
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era  to  ''obscure  the  result  actually 
attained,  but  always  to  monopolize 
and  retain  power  in  the  hands  of* 
the  few  and  mastery  of  the  trade; 
putting  control  in  tiie  hands  of 
seemingly  independent  corporations 
as  barriers  to  the  entry  of  others 
into  the  trade;  the  expenditure  of 
millions  upon  millions  in  buying  out 
plants,  not  to  utilize  them,  but  to 
close  them ;  by  constantly  recurring 
stipulations  by  which  numbers  of 
persons,  whether  manufacturers, 
stockholders,  or  employees,  were 
required  to  bind  themselves,  gener- 
ally for  long  periods,  not  to  compete 
in  the  future.  In  the  American  To- 
bacco Co.  Case,  therefore,  as  in  the 
Standard  Oil  Co.  Case,  the  court 
had  to  deal  with  a  persistent  and 
systematic  lawbreaker,  masquerad- 
ing under  legal  forms,  and  which 
not  only  had  to  be  stripped  of  its 
disguises,  but  arrested  in  its  illegal- 
ity. A  decree  of  dissolution  was  the 
manifest  instrumentality,  and  in- 
evitable. We  think  it  would  be  a 
work  of  sheer  supererogation  to 
point  out  that  a  decree  in  that  case 
or  in  the  Standard  Oil  Co.  Case  fur- 
nishes no  example  for  a  decree  in 
this. 

In  conclusion,  we  are  unable  to 
see  that  the  public  interest  will  be 
served  by  yielding  to  the  contention 
of  the  government  respecting  the 

dissolution  of  the 
;;;:lT'^pr^a^— .  company  or  the 
;::ririV;'i*J\^7e«t.    separation  from  it 

of  some  of  its  sub- 
sidiaries; and  we  do  see  in  a  con- 
trary conclusion  a  risk  of  injury  to 
the  public  interest,  including  a  ma- 
terial disturbance  of,  and,  it  may 
be,  serious  detriment  to,  the  foreign 
trade.  And  in  submission  to  the 
policy  of  the  law  and  its  fortifying 
prohibitions  the  public  interest  is  of 
paramount  regard. 

We  think,  therefore,  that  the  de- 
cree of  the  District  Court  should  be 
affirmed. 

So  ordered. 

Mr.  Justice  McReynolds  and  Mr. 
Justice  Brandeis  took  no  part  in  the 
consideration  or  decision  of  the  case. 


-,  kO  Unit.   it.  Htp,   29S.) 

Mr.  Justice  Day,  dissenting: 
This  record  seems  to  me  to  leave 
no  fair  room  for  a  doubt  that  the 
defendants,  the  United  States  Steel 
Corporation  and  the  several  sub- 
sidiary corporations  which  make  up 
that  organization,  were  formed  in 
violation  of  the  Sherman  Act  [Act 
of  July  2,  1890,  26  Stat,  at  L.  209, 
chap.  647,  Comp.  Stat.  §  8820,  9 
Fed.  Stat.  Anno.  2d  ed.  644] .  I  am 
unable  to  accept  the  conclusion 
which  directs  a  dismissal  of  the  bill 
instead  of  following  the  well-settled 
practice,  sanctioned  by  previous  de- 
cisions of  this  court,  requiring  the 
dissolution  of  combinations  made  in 
direct  violation  of  the  law. 

It  appears  to  be  thoroughly  estab- 
lished that  the  formation  of  the  cor- 
porations here  under  consideration 
constituted  combinations  between 
competitors,  in  violation  of  law,  and 
intended  to  remove  competition  and 
to  directly  restrain  trade.  I  agree 
with  the  conclusioi\p  of  Judges 
WooUey  and  Hunt,  expressed  in  the 
court  below  (223  Fed.  161  et  seq.), 
that  the  combinaticms  were  not  sub- 
missions to  business  conditions,  but 
were  designed  to  control  them  for 
illegal  purposes,  regardless  of  other 
consequences,  and  ''were  made  upon 
a  scale  that  was  huge  and  in  a  man- 
ner that  was  wild,''  and  "proper- 
ties were  assembled  and  combined 
with  less  regard  to  their  importance 
as  integral  parts  of  an  integrated 
whole  than  to  the  advantages  ex- 
pected from  the  elimination  of  the 
competition  which  theretofore  ex- 
isted between  them."  Those  judges 
found  that  the  constituent  com- 
panies of  the  United  States  Steel 
Corporation,  nine  in  number,  were 
themselves  combinations  of  steel 
manufacturers,  and  the  effect  of  the 
organization  of  these  combinations 
was  to  give  a  control  over  the  indus- 
try at  least  equal  to  that  theretofore 
possessed  by  the  constituent  com- 
panies and  their  subsidiaries.  That 
the  Steel  Corporation  was  a  combi- 
nation of  combinations  by  which, 
directly  or  indirectly,  180  independ- 
ent concerns  were  brought   under 
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one  control,  and  in  the  language  of 
Judge  Woolley  (p.  167)  : 

"Without  referring  to  the  great 
mass  of  figures  which  bears  upon 
this  aspect  of  the  case,  it  is  clear  to 
me  that  combinations  were  created 
by  acquiring  competing  producing 
concerns  at  figures  not  based  upon 
their  physical  or  business  values,  as 
independent  and  separate  produc- 
ers,^ but  upon  their  values  in  combi- 
nation ;  that  is,  upon  their  values  as 
manufacturing  plants  and  business 
concerns  with  competition  eliminat- 
ed. In  many  instances,  capital 
stock  was  issued  for  amounts  vastly 
in  excess  of  the  values  of  the  prop- 
erties purchased,  thereby  capitaliz- 
ing the  anticipated  fruits  of  combi- 
nation. The  control  acquired  over 
the  branches  of  the  industry  to 
which  the  combinations  particular- 
ly related,  measured  by  the  amount 
of  production,  extended  in  some  in- 
rtances  from  80  per  cent  to  95  per 
cent  of  the  entire  output  of  the 
country,  resulting  in  the  immediate 
increase  in  prices,  in  some  cases 
double  and  in  others  treble  what 
they  were  before,  yielding  large  div- 
idends upon  greatly  inflated  capital. 

"The  immediate,  as  well  as  the 
normal,  effect  of  such  combinations, 
was  in  all  instances  a  complete  elim- 
ination of  competition  between  the 
concerns  absorbed,  and  a  corre- 
sponding restraint  of  trade." 

The  enormous  overcapitalization 
of  companies  and  the  appropriation 
of  $100,000,000  in  stock  to  promo- 
tion expenses  were  represented  in 
the  stock  issues  of  the  new  organi- 
zations thus  formed,  and  were  the 
basis  upon  which  large  dividends 
have  been  declared  from  the  profits 
of  the  business.  This  record  shows 
that  the  power  obtained  by  the  cor- 
poration brought  under  its  control 
large  competing  companies  which 
were  of  themselves  illegal  combina- 
tions, and  succeeded  to  their  power ; 
that  some  of  the  organizers  of  the 
Steel  Corporation  were  parties  to 
the  preceding  combinations,  partic- 
ipated in  their  illegality,  and,  by 
uniting  them  under  a  common  di- 
rection,  intended  to   augment   and 


perpetuate  their  power.  It  is  the 
irresistible  conclusion  from  these 
premises  that  great  profits  to  be  de- 
rived from  unified  control  were  ihe 
object  of  these  organizations. 

The  contention  must  be  rejected 
that  the  combination  was  an  inevi- 
table evolution  of  industrial  tenden- 
cies compelling  union  of  endeavor. 
Nothing  could  add  to  the  vivid  ac- 
curacy with  which  Judge  Woolley, 
speaking  for  himself  and  Judge 
Hunt,  has  stated  the  illegality  of  the 
organization,  and  its  purpose  to 
combine  in  one  great  corporation 
the  previous  combinations  by  a  di- 
rect violation  of  the  purposes  and 
terms  of  the  Sherman  Act. 

For  many  years,  as  the  record 
discloses,  this  unlawful  organiza- 
tion exerted  its  power  to  control 
and  maintain  prices  by  pools,  asso- 
ciations, trade  meetings,  and  as  the 
result  of  discussion  and  agreements 
at  the  so-called  "Gary  dinners," 
where  the  assembled  trade  oppo- 
nents secured  co-operation  and  joint 
action  through  the  machinery  of 
special  committees  of  competing 
concerns,  and  by  prudent  provision 
took  into  account  the  possibility  of 
defection,  and  the  means  of  control- 
ling and  perpetuating  that  indus- 
trial harmony  which  arose  from  the 
control  and  maintenance  of  prices. 

It  inevitably  follows  that  the  cor- 
poration violated  the  law  in  its  for- 
mation and  by  its  immediate 
practices.  The  power,  thus  ob- 
tained from  the  combination  of  re- 
sources almost  unlimited  in  the 
aggregation  of  competing  organiza- 
tions, had  within  its  control  the 
domination  of  the  trade,  and  the 
ability  to  fix  prices  and  restrain  the 
free  flow  of  commerce  upon  a  scale 
heretofore  unapproached  in  the  his- 
tory of  corporate  organization  in 
this  country. 

These  facts  established,  as  it 
seems  to  me  they  are  by  the  record, 
it  follows  that  if  the  Sherman  Act 
is  to  be  given  eflScacy,  tiiere  must  be 
a  decree  undoing,  so  far  as  is  possi- 
ble, that  which  has  been  achieved  in 
open,  notorious,  and  continued  vio- 
lation of  its  provisions. 
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I  agree  that  the  act  offers  no  ob- 
jection to  the  mere  size  of  a  corpo- 
ration, nor  to  the  continued  exer- 
tion of  its  lawful  power,  when  that 
size  and  power  have  been  obtained 
by  lawful  means  and  developed  by 
natural  growth,  although  its  re- 
sources, capital,  and  strength  may 
give  to  such  corporation  a  dominat- 
ing place  in  the  business  and 
industry  with  which  it  is  concerned. 
It  is  entitled  to  maintain  its  size  and 
the  power  that  legitimately  goes 
with  it,  provided  no  law  has  been 
transgressed  in  obtaining  it.  But  I 
understand  the  reiterated  decisions 
of  this  court  construing  the  Sher- 
man Act  to  hold  that  this  power 
may  not  legally  be  derived  from 
conspiracies,  combinations,  or  con- 
tracts in  restraint  of  trade.  To  per- 
mit this  would  be  to  practically  an- 
nul the  Sherman  Law  by  judicial 
decree.  This  principle  has  been  so 
often  declared  by  the  decisions  that 
it  is  only  necessary  to  refer  to  some 
of  them.  It  is  the  scope  of  such 
combinations,  and  their  power  to 
suppress  and  stifle  competition  and 
create  or  tend  to  create  monopolies, 
which,  as  we  have  declared  so  often 
as  to  make  its  reiteration  monoto- 
nous, it  was  the  purpdise  of  the 
Sherman  Act  to  condemn,  including 
all  combinations  and  conspiracies  to 
restrain  the  free  and  natural  flow 
of  trade  in  the  channels  of  inter- 
state commerce.  Pearsall  v.  Great 
Northern  R.  Co.  161  U.  S.  646,  676, 
677,  40  L.  ed,  838,  848,  849,  16  Sup. 
Ct.  Rep.  705;  Trans-Missouri 
Freight  Asso.  Case,  166  U.  S.  290, 
324,  41  L,  ed.  1007,  1021,  17  Sup. 
Ct.  Rep.  540;  Northern  Securities 
Co,  Case,  193  U.  S.  197,  48  L.  ed. 
679,  24  Sup.  Ct.  Rep.  436 ;  Addyston 
Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  238,  44  L.  ed.  136, 
146,  20  Sup.  Ct.  Rep.  96;  Harriman 
V.  Northern  Securities  Co.  197  U.  S. 
244,  291,  49  L.  ed.  739,  761,  25  Sup. 
Ct  Rep.  493;  Union  Pacific  R.  Co- 
Case,  226  U.  S.  61,  88,  57  L.  ed. 
124, 134,  33  Sup.  Ct.  Rep.  53.  While 
it  was  not  the  purpose  of  the  act  to 
condemn  normal  and  usual  con- 
tracts to  lawfully  expand  business 

8  A.L.R.— 72. 
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and  further  legitimate  trade,  it  did 
intend  to  effectively  reach  and  con- 
trol all  conspiracies  and  combina- 
tions or  contracts  of  whatever  form 
which  unduly  restrain  competition 
and  unduly  obstruct  the  natural 
course  of  trade,  or  which,  from 
their  nature  or  effect,  have  proved 
effectual  to  restrain  interstate  com- 
merce. Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep. 
502,  Ann.  Cas.  1912D,  734;  United 
States  V.  American  Tobacco  Co.  221 
U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct. 
Rep.  632 ;  United  States  v.  Reading 
Co.  226  U.  S.  324,  57  L.  ed.  243,  33 
Sup.  Ct.  Rep.  90;  Straus  v.  Ameri- 
can Publishers'  Asso.  231  U.  S.  222,. 
58  L.  ed.  192,  L.R.A.1915A,  1099, 
34  Sup.  Ct.  Rep.  84,  Ann.  Cas. 
1915A,  369;  Eastern  States  Retail 
Lumber  Dealers'  Asso.  v.  United 
States,  234  U.  S.  600,  58  L.  ed.  1490, 
L.R.A.1915A,  788,  34  Sup.  Ct.  Rep. 
951. 

This  statute  has  been  in  force  for 
nearly  thirty  years.  It  has  been 
frequently  before  this  court  for 
consideration,  and  the  nature  and 
character  of  the  relief  to  be  gn^anted 
against  combinations  found  guilty 
of  violations  of  it  have  been  the 
subject  of  much  consideration.  Its 
interpretation  has  become  a  part  of 
the  law  itself,  and  if  changes  are  to 
be  made  now  in  its  construction  or 
operation,  it  seems  to  me  that  the 
exertion  of  such  authority  rests 
with  Congress,  and  not  with  the 
courts. 

The  4th  section  is  intended  to 
give  to  courts  of  equity  of  the  Unit- 
ed States  the  power  to  effectively 
control  and  restrain  violations  of 
the  act.  In  none  of  the  cases  which 
have  been  before  the  courts  was  the 
character  of  the  relief  to  be  grant- 
ed, where  organizations  were  found 
to  be  within  the  condemnation  of 
the  act,  more  thoroughly  considered 
than  in  the  Standard  Oil  and  Amer- 
ican Tobacco  Co.  Cases,  reported  in 
221  U.  S.  In  the  former  case,  con- 
sidering the  measure  of  relief  to  be 
granted  in  the  case  of  a  combina- 
tion, certainlv  not  more  obnoxious 
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to  the  Sherman  Act  than  the  court 
now  finds  the  one  under  consider- 
ation to  be,  this  court  declared  that 
it  must  be  twofold  in  character  (221 
TJ.  S.  78) :  "1st.  To  forbid  the  do- 
ing  in  the  future  of  acts  like  those 
which  we  have  found  to  have  been 
done  in  the  past  which  would  be  vio- 
lative of  the  statute.  2d.  The  exer- 
tion of  such  measure  of  relief  as 
will  effectually  dissolve  the  combi- 
nation found  to  exist  in  violation  of 
the  statute,  and  thus  neutralize  the 
extension  and  continually  operating 
force  which  the  possession  of  the 
power  unlawfully  obtained  has 
brought  and  will  continue  to  bring 
about." 

In  the  American  Tobacco  Co. 
Case  the  nature  of  the  relief  to  be 
granted  was  again  given  consider- 
ation,  and  it  was  there  concluded 
that  the  only  effectual  remedy  was 
to  dissolve  the  combination  and  the 
companies  comprising  it,  and  for 
that  purpose  the  cause  was  remand- 
ed to  the  district  court  to  hear  the 
parties  and  determine  a  method  of 
dissolution  and  of  recreating  from 
the  elements  composing  it  ''a  new 
condition  which  should  be  in  honest 
harmony  with,  and  not  repugnant 
to,  the  law,"  In  thi^t  case  the  cor- 
porations dissolved  had  long  been 
in  existence,  and  the  offending  com- 
panies were  organized  years  before 
the  suit  was  brought  and  before  the 
decree  of  dissolution  was  finally 
made.  Such  facts  were  considered 
no  valid  objection  to  the  dissolution 
of  these  powerful  organizations  as 
the  only  effective  means  of  enforc- 
ing the  purposes  of  the  Sherman 
Anti-trust  Act.  These  cases  have 
been  frequently  followed  in  this 
court,  and  in  the  lower  Federal 
courts,  in  determ'iing  the  nature  of 
the  relief  to  be  granted,  and  I  see 
no  occasion  to  depart  from  them 
now. 

As  I  understand  the  conclusions 
of  the  court,  affirming  the  decree 
directing  dismissal  of  the  bill,  they 
amount  to  this:  that  these  combi- 
nations, both  the  holding  company 
and  the  subsidiaries  which  com- 
prise it,  although  organized  in  plain 


violation  and  bold  defiance  of  the 
provisions  of  the  act,  nevertheless 
are  immune  from  a  decree  effectual- 
ly ending  the  combinations  and 
putting  it  out  of  their  power  to  at- 
tain the  unlawful  purposes  sought, 
because  of  some  reasons  of  public 
policy  requiring  such  conclusion. 
I  know  of  no  public  policy  which 
sanctions  a  violation  of  the  law,  nor 
of  any  inconvenience  to  trade,  do- 
mestic or  foreign,  which  should 
have  the  effect  of  placing  combina- 
tions, which  have  been  able  to  thus 
organize  one  of  the  greatest  indus- 
tries of  the  country  in  defiance  of 
law,  in  an  impregnable  position 
above  the  control  of  the  law  forbid- 
ding such  combinations.  Such  a 
conclusion  does  violence  to  the  pol- 
icy which  the  law  was  intended  to 
enforce,  runs  counter  to  the  deci- 
sions of  the  court,  and  necessarily 
results  in  a  practical  nullification  of 
the  act  itself. 

There  is  no  mistaking  the  terms 
of  the  act  as  they  have  hitherto  been 
interpreted  by  this  court.  It  was 
not  intended  to  merely  suppress  un- 
fair practices,  but,  as  its  history 
and  terms  amply  show,  it  was  in- 
tended to  make  it  criminal  to  form 
combinations  or  engage  in  conspir- 
acies or  contracts  in  restraint  of 
interstate  trade.  The  remedy  by  in- 
junction, at  the  instance  of  the  At- 
torney General,  was  given  for  the 
purpose  of  enabling  the  courts,  as 
the  statute  states,  to  prohibit  such 
conspiracies,  combinations,  and 
contracts,  and  this  court,  interpret- 
ing its  provisions,  has  held  that  the 
proper  enforcement  of  the  act  re- 
quires decrees  to  end  combinations 
by  dissolving  them  and  restoring  as 
far  as  possible  the  competitive  con- 
ditions which  the  combinations 
have  destroyed.  I  am  unable  to  see 
force  in  the  suggestion  that  public 
policy,  or  the  assumed  disastrous 
effect  upon  foreign  trade  of  dissolv- 
ing the  unlawful  combination,  is 
sufficient  to  entitle  it  to  immunity 
from  the  enforcement  of  the  stat- 
ute. 

Nor  can  I  yield  assent  to  the 
proposition  that    this    combination 
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has  not  acquired  a  dominant  posi- 
tion in  the  trade  which  enables  it  to 
control  prices  and  production  when 
it  sees  fit  to  exert  its  power.  Its 
total  assets  on  December  31»  1913, 
were  in  excess  of  $1,800,000,000; 
its  outstanding  capital  stock  was 
$868,583,600 ;  its  surplus  $151,798,- 
428.  Its  cash  on  hand  ordinarily 
was  $75,000,000 ;  this  sum  alone  ex- 
ceeded the  total  capitalization  of 
any  of  its  competitors,  and,  with  a 
single  exception,  the  total  capital- 
ization and  surplus  of  any  one  of 
them.  That  such  an  organization, 
thus  fortified  and  equipped,  could, 
if  it  saw  fit,  dominate  the  trade  and 
control  competition,  would  seem  to 
be  a  business  proposition  too  plain 
to  require  extended  argument  to 
support  it.  Its  resources,  strength, 
and  comprehensive  ownership  of 
the  means  of  production  enable  it  to 
adopt  measures  to  do  again  as  it 
has  done  in  the  past;  that  is,  to  ef- 
fectually dominate  and  control  the 
steel  business  of  the  country.  From 
the  earliest  decisions  of  this  court 
it  has  been  declared  that  it  was  the 
effective  power  of  such  organiza- 
tions to  control  and  restrain  compe- 
tition and  the  freedom  of  trade  that 
Congress  intended  to  limit  and  con- 
trol. That  the  exercise  of  the  pow- 
er may  be  withheld,  or  exerted  with 
forbearing  benevolence,  does  not 
place  such  combinations  beyond  the 
authority  of  the  statute  which  was 
intended  to  prohibit  their  forma- 
tion, and,  when  formed,  to  deprive 
them  of  the  power  unlawfully  at- 
tained. 

It  is  said  that  a  complete  monop- 
olization of  the  steel  business  was 
never  attained  by  the  offending 
combinations.  To  insist  upon  such 
result  would  be  beyond  the  require- 
ments of  the  statute,  and  in  most 
cases  practicably  impossible.  As 
we  said  in  dealing  with  the  packers' 
combination  in  Swift  &  Co.  v.  Unit- 
ed States,  196  U.  S.  396,  49  L.  ed. 
524,  25  Sup.  Ct.  Rep.  276 ;  "Where 
acts  are  not  sufficient  in  themselves 
to  produce  a  result  which  the  law 


— ,  ^0  Sup.  a.  Rep.  «9a.) 

seeks  to  prevent, — ^for  instance,  the 
monopoly, — but  require  further 
acts  in  addition  to  the  mere  forces 
of  nature  to  bring  that  result  to' 
pass,  an  intent  to  bring  it  to  pass  is 
necessary  in  order  to  produce  a 
dangerous  probability  that  it  will 
happen.  Com.  v.  Peaslee,  177  Mass. 
267,  272,  59  N.  E.  55.  But  when 
that  intent  and  the  consequent  dan- 
gerous probability  exist,  this  stat- 
ute [Sherman  Act]  like  many  oth- 
ers and  like  the  common  law  in 
some  cases,  directs  itself  against 
that  dangerous  probability  as  well 
as  against  the  completed  result.'' 

It  is  affirmed  that  to  grant  the 
government's  request  for  a  remand 
to  the  district  court  for  a  decree  of 
dissolution  would  not  result  in  a 
change  in  the  conditions  of  the  steel 
trade.  Such  is  not  the  theory  of  the 
Sherman  Act.  That  act  was 
framed  in  the  belief  that  attempted 
or  accomplished  monopolization,  or 
combinations  which  suppress  free 
competition,  were,  hurtful  to  the 
public  interest,  jand  that  a  restora- 
tion of  competitive  conditions 
would  benefit  the  public.  We  have 
here  a  combination  in  control  of  one 
half  of  the  steel  business  of  the 
country.  If  the  plan  were  followed, 
as  in  the  American  Tobacco  Co. 
Case,  of  remanding  the  case  to  the 
district  court,  a  decree  might  be 
framed  restoring  competitive  condi- 
tions as  far  as  practicable.  See 
United  States  v.  American  Tobacco 
Co.  191  Fed.  371.  In  that  case  the 
subject  of  reconstruction  so  as  to  re- 
store such  conditions  was  elaborat- 
ed and  carefully  considered.  In  my 
judgment  the  principles  there  laid 
down,  if  followed  now,  would  make 
a  very  material  difference  in  the 
steel  industry.  Instead  of  one  dom- 
inating corporation,  with  scattered 
competitors,  there  would  be  compet- 
itive conditions  throughout  the 
whole  trade  which  would  carry  into 
effect  the  policy  of  the  law. 

It  seems  to  me  that  if  this  act  is 
to  be  given  effect,  the  bill,  under  the 
findings  of  fact  made  by  the  court, 
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should  not  be  dismissed,  and  the 
cause  should  be  remanded  to  the 
district  court,  where  a  plan  of  ef- 
fective and  final  dissolution  of  the 


corporations  should  be  enforced  by 
a  decree  framed  for  that  purpose- 
Mr.  Justice  Pitney  and  Mr.  Jus- 
tice Clarke  concur  in  this  dissenU 


ANNOTATION. 
The  Steel  Corporation  Case  and  the  Sherman  Anti-tnitt  Act. 


« i: 


The  reported  case  (United  States 
V.  United  States  Steel  Corp.  ante, 
1121)  settles  authoritatively,  and 
seemingly  for  all  time»  the  proposition 
that  the  mere  size  of  a  corporation 
does  not  of  itself  make  it  a  violator 
of  the  Sherman  Anti-trust  Act.  The 
members  of  the  court  were  agreed 
upon  this,  and,  while  the  point  does 
not  seem  to  have  been  expressly 
passed  upon  in  earlier  Supreme  Court 
cases,  it  has  been  adverted  to  in  ar^ 
gument.  For  instance,  in  United 
States  V.  American  Tobacco  Co. 
(1911)  221  U.  S.  106,  55  L.  ed.  663,  31 
Sup.  Ct.  Rep.  632,  Mr.  Chief  Justice 
White,  in  delivering  the  opinion  of 
the  court,  stated'its  conclusion  to  be 
that  the  tobacco  company  was  a  mo- 
nopoly and  violative  of  the  act,  but 
in  effect  refused  to  place  the  decision 
upon  the  ground  either  of  the  size  of 
the  company  or  the  actual  control  of 
the  tobacco  trade  which  it  undoubted- 
ly had.  He  said:  "These  conclusions 
are  inevitable,  not  because  of  the  vast 
amount  of  property  aggregated  by  the 
combination,  not  because  alone  of  the 
many  corporations  which  the  proof 
shows  were  united  by  resort  to  one 
device  of  another.  Again,  not  alone 
because  of  the  dominion  and  control 
over  the  tobacco  trade  which  actually 
exists,  but  because,"  etc.  And  the 
same  point  has  been  made  in  a  number 
of  Federal  cases.  Thus,  in  United 
States  V.  Keystone  Watch  Case  Co. 
(1915)  218  Fed.  502,  it  was  declared 
that  the  size  and  varied  character  of 
an  enterprise  do  not  in  themselves  vio- 
late the  Anti-trust  Act.  And  in  Unit- 
ed States  V.  Eastman  Kodak  Co. 
(1915)  226  Fed.  62,  final  decree  en- 
tered in  (1916)  230  Fed.  522,  in  as- 
senting to  the  proposition  that  the  size 
of  a  corporation  and  the  extent  of  its 
business   do   not  alone   render   it  an 


illegal  monopoly,  the  court  said  that 
there  is  no  limit  in  this  country  to  the 
extent  to  which  a  business  may  grow, 
and  that  the  acqtiisition  of  property' 
in  the  case  under  consideration,  stand- 
ing alone,  would  not  be  deemed  an  il- 
legal monopoly.  Again,  in  United 
States  V.  International  Harvester  Co. 
(1914)  214.  Fed.  987,  appeal  dismissed 
in  (1918)  248  U.  S.  587,  63  L.  ed.  434, 
39  Sup.  Ct.  Rep.  5,  Smith,  C.  J.,  said: 
"There  is  no  limit  under  the  American 
law  to  which  a  business  may  not  in- 
dependently grow,  and  even  a  combi- 
nation of  two  or  more  businesses,  if  it 
does  not  unreasonably  restrain  trade, 
is  not  illegal;  but  it  is  the  combina- 
tion which  unreasonably  restrains 
trade  that  is  illegal.**  And  see  Co- 
quard  v.  National  Linseed  Oil  Co. 
(1898)  171  111.  480,  49  N.  E.  963,  where 
the  Illinois  supreme  court,  in  answer- 
ing the  contention  that  the  company 
under  consideration  was  a  trust 
formed  in  violation  of  law,  held  that 
the  mere  facts  that  the  defendant,  a 
linseed  oil  company,  had  acquired  a 
great  many  oil  mills  and  plants  and 
was  managing  a  large  business  did  not 
itself  render  it  illegal. 

And  the  decision  in  the  reported 
case  (United  States  v.  United  States 
Steel  Corp.  ante,  1140)  on  its  face 
seems  to  eliminate  from  future  cases 
another  contention  sometimes  made, 
namely,  that  the  court  should  consider 
what  the  enterprise  under  considera- 
tion has  had  power  to  do  and  has  done 
in  the  past,  by  ruling  that  the  test  is 
what  it  has  power  to  do  and  is  doing  at 
the  time  of  the  investigation.  In  other 
words,  it  has  now  been  decided  that 
even  the  existence  of  un exerted  power 
unlawfully  to  restrain  competition 
does  not  of  itself  make  a  company  or 
corporation,  which  because  of  its  size 
could  exercise  such  a  power,  a  violator 
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of  the  Anti-tru8t  Act.  (But  see  Unit- 
ed States  V.  Reading  Co.  decided  by  the 
same  court  April  26,  1920,  as  set  out 
infra.)  This,  of  course,  in  effect  over- 
rules on  this  point  cases  to  the  con- 
trary, such  as  United  States  v.  Inter- 
national Harvester  Co.  (1914)  214 
Fed.  987,  appeal  dismissed  on  appel- 
lant's application  in  (1918)  248  U.  S. 
587,  63  L.  ed.  434,  39  Sup.  Ct.  Rep.  5, 
wherein  it  was  held  that  a  potential 
power  to  restrain  competition  through 
monopoly  is  sufficient  to  render  a  com- 
bination violative  of  the  Sherman  Act, 
although  it  may  not  have  been  exer- 
cised to  any  harmful  extent.  In  fact 
the  opinion  of  the  majority  in  the 
United  States  Steel  Corp.  Case 
squarely  lays  down  the  rule  contended 
for  in  the  dissenting  opinion  of  San- 
l>om,  J.,  in  the  International  Harvest- 
er Co«  Case,  i.  e.,  that  the  crucial  issue 
was  whether  or  not  the  International 
Harvester  Company  was,  when  the 
complaint  was  filed,  then  unduly  or 
unreasonably  restraining  or  monopo- 
lizing interstate  or  foreign  trade,  or 
threatening  to  do  so,  and  not  whether 
the  company,  years  before,  made  a 
combination  or  an  attempted  monopoly 
in  restraint  of  trade. 

However^  it  cannot  be  said  that  the 
reported  case  (United  States  y.  Unit- 
id  States  Steel  Corp.)  to  any  great 
extent  clarifies  the  confusion  in  the 
decisions  under  the  Sherman-Anti- 
trust Act,  or  points  out  any  certain  or 
-definite  rule  by  which  the  act  may  be 
applied.  That  the  decision  does  not, 
as  has  been  suggested,  nullify  the  act, 
is  evidenced  by  the  decision  in  United 
States  V.  Reading  Co.  decided  April 
26,  1920  (U.  S.  Adv.  Ops.  1919-20.  p. 
481)  —  U.  S.  — ,  64  L.  ed.  — ,  40  Sup. 
Ct.  Rep.  425),  rendered  but  a  few 
weeJcs  after  that  in  the  United  States 


Steel  Corp.  Case,  wherein  it  was  held 
(Mr.  Chief  Justice  White  and  Justices 
Holmes  and  Van  Devanter  dissenting) 
that  the  case  not  only  fell  within  the 
scope  of  the  Anti-trust  Act,  but  was 
violative  of  the  commodities  clause  of 
the  Act  of  June  29,  1906,  relating  to 
interstate  commerce.  The  opinions  in 
J;he  Reading  Co.  Case  also  aptly  il- 
lustrate the  different  conclusions 
which  may  be  reached  under  the  act. 
For  instance,  in  the  dissenting  opin- 
ion it  was  said  that  the  opinion  of  the 
court  below  (226  Fed.  229)  clearly 
and  comprehensively  sustained  the 
correctness  of  the  action  which  it  took, 
and  also  demonstrated  the  error  of  the 
majority  of  the  Supreme  Court  in  re- 
versing its  action,  while,  on  the  other 
hand,  Mr.  Justice  Clarke,  in  delivering 
the  opinion  of  the  majority,  said  that 
it  was  "difficult  to  imagine  a  clearer 
case,"  and  that  ''in  all  essential  par- 
ticulars it  rests  on  undisputed  con- 
duct and  upon  perfectly  established 
law."  The  latter  statement  is  of  es- 
pecial interest  in  connection  with  the 
reported  case  (UNITED  STATES  v.  Unit- 
ed States  Steel  Corp.)  for  the  reason 
that  the  writer  of  the  prevailing  opin- 
ion stated  that  the  dominating  power 
of  the  defendant,  obtained  as  it  was 
for  the  purpose  of  domination,  was, 
"regardless  of  the  use  made  of  it,"  vio- 
lative of  the  Anti-trust  Act  (however, 
there  actually  was  an  unlawful  exer- 
cise of  power)  and  that  the  case  was 
specifically  and  clearly  ruled  by  Unit- 
ed States  V.  Union  P.  R.  Co.  (1912) 
226  *U.  S.  61,  57  L.  ed.  124,  33  Sup.  Ct. 
Rep.  53,  wherein  it  was  said  that  'Mt 
is  the  scope  of  such  combinations  and 
their  power  to  suppress  or  stifle  com- 
petition or  create  monopoly  which  de- 
termines the  applicability  of  the  act. 

G.  J.  C. 
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PEOPLE'S  BANK  &  TRUST  COMPANY,  Exr,,  etc.,  of  R.  M.  Brown, 

Deceased,  Appt., 

V. 

UNITED  STATES  TRUST  COMPANY. 

Kentucky  Court  of  Appeals '^November  21,  1919, 

(Brown  v.  United  States  Trust  Co.  185  Ky.  747,  215  S.  W.  815.) 

Executor  and  administrator  —  rent  —  as  cost  of  administration. 

1.  The  rent  paid  by  an  administrator  under  a  lease  executed  by  deceased 
is  not  a  cost  of  administration  within  the  meaning  of  a  statute  giving 
such  cost  preference  against  funds  in  the  hands  of  the  administrator. 

[See  note  on  this  question  beginning  on  page  1146.] 


Landlord  and  tenant  —  right  of  execu- 
tor of  tenant. 

2.  An  executor  of  a  tenant  has  the 
option  to  keep  the  property,  thereby 
charging  the  estate  with  the  rental; 
to  sublet  if  the  contract  or  statute 
permits;  or  to  surrender  the  property 
to  the  landlord,  thereby  subjecting  the 
estate  to  damages  for  breach  of  the 
contract. 

^-  effect  of  death  of  lessee. 

8.  A  lease  is  not  terminated  by 
the  death  of  the  lessee. 

[See  11  R.  C.  L.  158;  16  R.  C.  L.  855.] 

Executor  and  administrator  —  costs  of 
administration  —  what  are. 

4.  A    statutory    provision    making 


costs  and  charges  of  administration  of 
an  estate  a  preferred  claim  against 
funds  in  the  hands  of  the  administra- 
tor refers  to  such  costs  and  charges 
as  are  necessarily  incurred  in  the  set- 
tlement of  the  estate. 

Landlord  and  tenant  —  lien  on  pn^ 
ceeds  of  leasehold  in  possession  of 
administrator. 

5.  A  lessor  should  have  a  superior 
lien  upon  the  net  income  received  by 
the  personal  representatives  of  the 
lessee  from  the  use  or  rental  of  the 
leased  premises. 


Appeal  by  the  executor  of  the  estate  of  *R.  M.  Brown,  deceased,  from 
a  judgment  of  the  Circuit  Court  for  Shelby  County  in  favor  of  claimant 
trust  company,  in  a  suit  to  settle  the  estate  of  deceased  and  to  determine 
the  rights  of  said  claimant.    Reversed,  with  directions* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Beard  &  Pickett  for  appel-     moving  picture  theater  crowds,  is  an 


lant. 

Mr.  G.  G.  Sales,  for  appellee: 

The  executor  having  in  good  failh 
continued  to  occupy  the  premises  for 
the  benefit  of  the  estate,  the  landlord 
is  entitled  to  his  rent,  whether  the 
business    proves     profitable    or    not. 

Pepper  V.  Harper,  20  Ky.  L.  Rep. 
837,  47  S.  W.  620;  11  Cyc.  173;  18  Cyc. 
239,  242,  312;  24  Cyc.  1340. 

The  landlord  would  be  entitled  to 
judgment  and  a  declaration  of  privity, 
whether  there  are  assets  to  pay  or 
not;  but  there  are  assets  to  pay. 

Masonic  Sav.  Bank  v.  Bangs.  84  Ky. 
135,  4  Am.  St.  Rep.  197;  Woolley  v. 
Louisville  Bkg.  Co.  81  Ky.  527. 

The  sum  spent  to  provide  fire  extin- 
guishers, extra  stairways,  etc.,  to 
make  the  second  floor  a  safe  place  for 


expense  of  the  estate,  and  not  of  the 
landlord. 

Holzhauer  v.  Sheeny,  127  Ky.  28,  104 
S.  W.  1034;  Franklin  v.  Tracy,  117  Ky. 
267,  63  L.R.A.  649,  77  S.  W.  1113.  78 
S.  W.  1112;  Altsheler  v.  Conrad,  118 
Ky.  647,  82  S.  W.  257;  Miles  v.  Tracev, 
28  Ky.  L.  Rep.  621,  4  L.R.A.  (N.S!) 
1142.  89  S.  W.  1128;  Thomas  v.  Conrad, 
114  Ky.  841,  71  S.  W.  903,  74  S.  W. 
1084. 

Mr.  Robert  N.  Miller  also  for  ap- 
pellee. 

Carroll,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

R.  M.  Brown  died  testate  in  Shel- 
by county  in  July,  1916.  Shortly 
after  this  his  will  was  probated,  and 
the  People's  Bank  &  Trust  Company 
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appointed  executor.  He  owned  con- 
siderable property,  real  and  per- 
sonal, but  his  estate  was  heavily  en- 
cumbered with  lien  debts,  aside  from 
which  there  were  many  unsecured 
creditors,  and  it  is  conceded  that  the 
general  creditors  cannot  be  paid  in 
full,  nor  will  there  be  anything  for 
the  devisees. 

In  December,  1913,  Brown  leased 
for  a  period  of  ten  years  and  thir- 
teen days,  or  to  December  31,  1923, 
a  three-story  building  on  Main 
street,  in  Shelbyville,  Kentucky, 
from  the  United  States  Trust  Com- 
pany. Under  the  contract  of  ten- 
ancy Brown  was  to  pay  an  annual 
rental  of  $8,000,  and  in  addition  all 
taxes,  insurance,  and'  repairs,  mak- 
ing the  rental,  ip  the  aggregate, 
amount  to  about  $4,000  a  year.  To 
better  secure  the  payment  of  the 
rent  charges  and  other  expenses, 
and  protect  the  lessor  against  loss. 
Brown  mortgaged  to  it  certain  real 
estate  located  in  Shelbyville.  When 
he  died,  in  July,  1916,  the  lease  had 
about  seven  years  and  five  months 
to  run. 

In  July,  1917,  the  executor 
brought  this  suit  for  a  settlement  of 
the  estate,  and  in  its  petition  asked 
the  advice  of  the  court  concerning 
certain  matters  that  had  come  up 
between  it  and  the  landlord,  among 
which  was  the  claim  of  the  land- 
lord that  the  executor  must  carry 
out  all  the  terms  and  conditions  of 
the  lease  made  with  Brown,  and  also 
its  contention  that  the  rentals  and 
other  expenses  due  and  payable  un- 
der the  contract  of  lease  were  pre- 
ferred claims,  to  be  paid  out  of  the 
general  estate  in  the  hands  of  the 
executor  before  the  creditors  re- 
ceived an3rthing.  Another  question 
was  whether  the  executor  had  the 
right  to  terminate  the  lease,  which 
it  expressed  a  willingness  to  do. 

Other  issues  raised  in  the  case 
relate  to  a  controversy  between  the 
executor  and  the  landlord  as  to 
which  was  liable  for  certain  repairs 
and  alterations  made  on  the  leased 
property  after  it  came  into  the 
hands  of  the  executor.     The  ques- 
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tion,  however,  as  to  whether  the  ex- 
ecutor or  the  landlord  should  pay 
the  expense  of  the  alterations  and 
repairs  appears  to  have  been  ad- 
judged to  the  satisfaction  of  both 
parties  by  the  lower  court.  At  any 
rate,  neither  of  them  is  complain- 
ing on  this  appeal  about  the  judg- 
ment in  this  respect.  So  that  the 
only  questions  we  need  to  consider 
on  this  appeal  are,  first,  whether 
the  executor,  as  tenant,  may  sur- 
render the  property  to  the  land- 
lord, thereby  terminating  the  lease ; 
or,  second,  if  it  may  not  do  this, 
has  the  landlord  a  preferred  claim 
for  the  rents  and  other  charges  that 
will  be  due  and  payable  under 
the  contract,  and  must  these  rents 
and  charges  be  paid  out  of  the  gen- 
eral estate  in  the  hands  of  the 
executor,  as  part  of  the  costs  of  ad- 
ministration, before  the  creditors  re- 
ceive anything  therefrom? 

The  lower  court  adjudged  that 
the  landlord  had  a  preferred  claim 
against  the  estate  for  rent  and  other 
obligations  due  under  the  rent  con- 
tract, and  that  these  amounts  should 
be  paid  by  the  executor  as  a  part 
of  the  cost  of  administering  the 
estate  for  such  time  as  the  executor 
might  hold  the  property  under  the 
lease.  The  judgment  did  not  deter- 
mine whether  the  executor  could 
surrender  the  property  and  thereby 
cancel  the  lease;  but,  as  this  ques- 
tion is  made  in  the  case  and  dis- 
cussed by  counsel  in  their  briefs,  it 
should  be  settled  on  this  appeal. 

The  executor  took  charge  of  the 
estate  and  the  leased  premises 
shortly  after  the  death  of  Brown, 
and  it  appears  from  the  judgment 
that  there  were  due  and  unpaid 
rentals  amounting  on  December  31, 
1917,  to  $2,500,  which  sum  was 
adjudged  to  be  a  preferred  claim 
and  directed  to  be  paid  by  the  ex- 
ecutor out  of  the  estate  in  his  hands, 
as  a  part  of  the  cost  of  administra- 
tion. As  the  lease  by  its  terms  did 
not  expire  until  January  1,  1923, 
and  the  annual  amount  due  for  rent 
and  other  expenses  was  about  $4,- 
000,  it  will  be  seen  that  the  executor. 
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under  the  judgment,  would  be  re- 
quired to  pay,  in  addition  to  the  $2,- 
500  mentioned  in  the  judgment,  $4,- 
000  a  year  for  five  years,  which  sums 
under  the  judgment  would  be  pre- 
ferred claims,  and  payable  out  of 
the  estate  in  the  hands  of  the  ex- 
ecutor as  part  of  the  cost  of  adminis- 
tration. 

It  appears  from  the  record  that 
the  gross  annual  income  received 
by  the  personal  representative  from 
the  leased  property  is  about  $4,680, 
and  that  the  yearly  expense  in- 
curred by  the  personal  representa- 
tive in  connection  with  the  premises 
is  $1,215.87,  leaving  a  net  income 
from  the  leased  estate  of  $3,464.13. 
It  also  appears,  as  we  have  before 
said,  that  the  annual  rent  and  the 
other  expenses  stipulated  in  the  con- 
tract amount  to  some  $536  more 
than  the  income  derived  from  the 
property  at  the  present  rentals. 
Although  it  is  conceded  that  the 
leased  property  has  been  well  man- 
aged by  the  executor,  it  will  be  seen 
that  it  is  a  burden  and  not  a  benefit 
to  the  estate,  and  that  if  the  lease  is 
continued,  with  no  increase  in  the 
income  that  has  been  derived  from  it 
thus  far,  there  will  be  a  yearly  defi- 
cit that  must  be  met  by  the  executor 
out  of  the  estate,  aside  from  the  fact 
that  its  continuance  will  delay  a  final 
settlement  of  the  estate  until  the 
lease  is  terminated  according  to  its 
terms. 

There  does  not  seem,  however,  to 
be  any  legal  way  through  which  the 
estate  may  be  relieved  of  this  ex- 
pensive and  embarrassing  condi- 
tion, without  subjecting  it  to  the 
damages  that  would  accrue  if  the 
executor  surrendered  it  to  the  land- 
lord and  refused  to  further  perform 
its  conditions,  thereby  in  effect 
working,  on  his  election,  a  cancel- 
ation of  the  lease,  unless  he  could 
sublease  it  to  persons  under  a  con- 
tract that  would  satisfy  the  terms 
of  the  lease  contract.  In  other  words, 
when  a  lessee  of  property  like  this 
dies,  the  leased  property  comes  into 
the  possession  of  his  personal  repre- 
sentative,  and   he   has   only  three 


rights  of  election  in  respect  to  it: 
First,  he  may  keep 
the  property,  there-  t eumu-In^ht  of 
by  charging  the  es-  JSSSt!"  "*' 
tate  with  the  per- 
formance of  the  terms  and  condi- 
tions of  the  lease.  Second,  he  may, 
if  the  contract  or  statute  permit  it, 
sublease  the  premises;  but  this 
would  not,  of  course,  relieve  the 
estate  of  its  obligation  to  satisfy  the 
terms  and  conditions  of  the  lease, 
as  between  it  and  the  landlord. 
Third,  he  may  surrender  the  leased 
property  to  the  landlord,  and  refuse 
to  have  anything  further  to  do  with 
ity  thereby  working  a  cancelation  of 
the  lease ;  but  the  doing  of  this  would 
subject  the  estate  to  a  suit  for  dam- 
ages by  the  landlord  for  breach  of 
the  contract. 

We  say  this  because,  although  we 
have  not  been  able  to  find  any  cases 
from  this  court  on  the  subject,  it  is 
well  settled  by  the  authorities  that 
a  contract  of  this 
character  is  not  ter-  ;f 'i^SleS.'  ***** 
minated  by  the 
death  of  the  lessee,  and  that  his 
estate  continues  liable  for  the  per- 
formance of  the  conditions  of  the 
lease  until  it  expires.  It  is  also  gen- 
erally agreed  that  the  obligation  of 
a  lessee  under  the  contract  passes 
on  his  death  to  his  personal  repre- 
sentative, who  assumes  in  his  fidu- 
ciary capacity  the  performance  of 
the  contract  in  the  same  manner 
that  its  performance  could  have 
been  demanded  of  the  lessee.  16  R. 
C.  L.  p.  855 ;  Underbill,  Land.  &  T. 
p.  619;  18  Cyc.  239-242,  312;  24 
Cyc.  1340 ;  Becker  v.  Walworth,  45 
Ohio  St.  169,  12  N.  E.  1;  Alsup 
V.  Banks,  68  Miss.  664,  13  L.  R.  A. 
598,  24  Am.  St.  Rep.  294,  9  So.  895 ; 
Hoagland  v.  Crum,  113  111.  365,  55 
Am.  Rep.  424 ;  Hihn  v.  Mangenberg, 
89  Cal.  268,  26  Pac.  968. 

Accordingly  the  personal  repre- 
sentative can  no  more  surrender  or 
terminate  the  lease  without  the  con- 
sent of  the  landlord  than  could  the 
lessee  himself,  and  if  the  personal 
representative  does  terminate  the 
lease  by  refusing  to  perform  its  con- 
ditions, the  landlord  may  bring  a 
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•ttit  afifainsk  him  and  neover  f  ram 
the  estate  damages  in  the  same 
amount  that  he  could  have  recovered 
from  the  lessee,  if  he  had  brokw  or 
refused  to  perform  the  contract.  In 
other  words,  the  personal  repre- 
sentative takes  the  place  in  the  con- 
tract of  his  deceased  lessee,  and  as- 
sumes in  his  fiduciary  capacity  all 
the  liability  that  the  lessee  assumed 
in  Altering  into  the  contract. 

The  rights,  duties*  and  obligations 
stipulated  in  the  lease  having  thus 
come  to  the  executor  to  be  dis- 
charged by  him,  the  question  is 
wheuter  the  rentals  and  other 
ehiurges  against  the  lessee  were  pre- 
ferred claims  against  his  estate,  to 
be  paid  as  a  part  of  the  costs  of  the 
administration,  or,  if  not.  what  h 
their  status,  and  out  of  what  funds 
in  the  hands  of  the  executor  should 
tbuxy  be  paid?  It  is  provided  in  § 
a66ft  of  the  Kentucky  Statutes  that 
'*if  the  p^sonal  estate  of  a  decedmit 
be  not  stiflteient  to  pay  his  liabilities, 
then  the  burial  expenses  of  such  de- 
cedent, and  the  cost  and  charges  of 
the  administration  of  his  estate,  and 
the  amount  of  the  estate  of  a  dead 
person,  or  of  a  ward,  or  of  a  person 
of  unsound  mind,  committed  by  a 
court  of  record  to,  and  remaining  in 
the  hands  of,  a  decedent,  shall  be 
paid  in  full  before  any  pro  rata  dis- 
tribution idiall  be  made;  but  this 
preference  shall  not  extend  to  a  de- 
mand foreign  to  this  state.  All 
other  debts  and  liabilities  shall  be 
of  equal  dignity,  and  paid  ratably 
in  the  administration  of  his  estate, 
and  should  more  than  the  ratable 
share  of  any  debt  be  paid,  his  per- 
sonal representative  shall  only  re- 
ceive credit  for  its  proper  propox- 
tion." 

It  will  be  seen  that  this  statute 
nakes  no  mentloii  itf  r^ukate  M  n 
preferred  claim,  and  so,  unJi^^th^ 
rents  and  other  expenses  the  lessee 
mmmodd  in  the  contract  4IIUI  4ira|i- 
eriy  be  charged  as  a  part  of  the 
oost  of  the  admittttatratiicm  of  the 
estate  of  Brown,  thtgr  are  net  en^ 
titled  io  a  preference  over  >otfaer 
debts  in  the  distributiiiii  of  the 
jsstato;  and  whatever  remams  duf 
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after  applying  to  their  payment  the 
.  net  income  derived  by  the  personal 
representative  from  tiae  leased 
premiaas  becomes  an  ordinary  debt 
against  the  estate,  to  be  paid  ratably 
with  other  like  debts  of  the  dece- 
dent in  the  administration  of  the 
estate. 

The  provision  in  the  statute  that 
the  ^'cost  and  charges  of  the  admin- 
istration" of  an  estate  are  a  pre- 
ferred claim  refers 

to   such  costs  and  f^rtSlfrSSS 
charges      as      are  -M^oau  of 
necessarily  incurred  !L%*iJi*  •?•**•*■ 
by  the  personal  rep- 
resentative in  the  settlement  of  the 
estate^  sush  as  court  costs,  attorney's 
fees,  the  compensation  of  the  person- 
al repreeentatiw,  and  other  neces- 
sary incidental  esqpenses  that  he  may 
be  pot  to  in  the  discharge  of  his  fidu- 
ciary duties,  but  do  not,  as  we  think, 
emlMraee  ordinary  contract  obliga- 
tions of  the  decedent  that  the  person- 
al representative  is  under  a  duty  to 
satisfy  out  of  the  assets  of  the  estat^e. 
We  therefore  do  not  find  any  good 
reason  why   a  contract  of   lease, 
whidi  falls  within  the  class  of  ordi- 
nary eontraets,  made  by  a  decedent, 
that    the    personal 


representative  is  ZSSXS^rStTon?^ 
under  a  duty  to  per- 
form, riiould  occupy  a  more  favor- 
able position  in  the  distribution  of 
the  assets  of  the  estate  than  any 
other  contract  made  by  the  dece- 
dent that  the  personal  representa- 
tive, acting  in  his  place,  is  under  a 
^uty  to  perform.  Although  the  ex- 
pense incurred  by  the  personal  rep- 
-resentative  in  looking  after  leased 
premises  that  come  into  his  posses- 
sion as  a  personal  asset  of  the  estate 
woulfl  be  a  preferred  claim,  as  a 
part  of  the  cost  and  charges  of  the 
•subniifistration'  to  the  same  extent 
as  would  expenses  incurred  by  him 
in  looking  after  any  other  business 
«^?the  estate^  this  dote  not  mean  that 
the  daim  of  the  la&dlerd  or  leasor 
must  be  given  a  prefirenoe  m  the 
distributioii  of  Ite  estate,  farther 
thas  is  allowied  by  aim  statute^  over 
the  claim  of  any  other  creditor. 
-.  .fint  tt  oouite  what  we  have  said 
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does  not  mean  that  in  this  case  thie 
landlord  may  not  look  for  pasrment 
of  the  whole  or  any  part  of  his  debt 
to  the  statutory  remedies  and  liens 
given  a  landlord  against  the  prop- 
erty of  the  lessee  and  the  subtenants 
on  the  leased  premises,  or  that  the 
lessor  in  this  case  may  not  look  to 
his  mortgage  lien  for  the  payment 
of  the  rentals  and  charges  stipu- 
lated in  the  contract  or  any  part 
thereof. 

We  think,  however,  that  the  land- 
lord, aside  from  and  independent  of 
any  other  liens  he  may  have  under 
and  by  virtue  of  statutory  provi- 
sions on  property  on  the  leased 
premises^  should  also  have  a  superi- 
or lien  on  the  net  income  received 
by  the  personal  representative  from 

the  use  or  rentals 

le«.«?I?i  "«     of  the  leased  prem- 

r/iSSSf A'd  V»        ises,  and  that  the 

.pMsesaton  of        persoual  represent- 

this  income  to  the  landloid  in  part 
.or  full  satisfaction,  as  the  case  may 
be,  of  the  obligations  of  the  lease 
contract. 

The  statute,  in  §  2317,  provides, 
in  part,  that  ''a  landlord  shall  have 
a  superior  lien  on  the  produce  of  the 
farm  or  premises  rented,  on  the  fix- 
tures, on  the  household  furniture, 
and  other  personal  property  of  the 
tenant,  or  undertenant,  owned  by 
him,  after  possession  is  taken  under 
the  lease,''  and  under  this  statute 
the  landlord  has  a  superior  lien  on 
the  income'  derived  by  the  lessee 
from  the  rented  premises,  as  this 
income,  less  the  necessary  expense 
that  the  leasee  must  incur  in  main- 
taimng  the  leased  premises  in  a  coo- 


dition  suitable  for  their  use  and  oc- 
cupancy, or  that  he  must  incur  or 
assume  as  a  part  of  the  contract  of 
leasing  them,  if  he  does  this,  is  a 
part  of  the  "produce"  of  the  leased 
premises. 

But  this  superior  lien  of  the  land- 
lord does  not  extend  to  other  prop- 
erty of  the  tenant,  and  when  the 
landlord  has  exhausted  the  property 
on  which  the  statute  gives  him  a 
superior  lien,  the  remainder  due  on 
his  claim,  if  any,  becomes  an  ordi- 
nary debt  against  the  tenant,  to  be 
paid  ratably  with  other  debts  of 
like  character.  The  death  of  the 
lessee  should  not  put  the  landlord 
in  any  better  position  than  he  would 
have  occupied  if 'the  lessee  had  not 
died ;  but  if  the  whole  of  the  rents 
and  other  obligations  due  under  tlie 
lease  contract  should  become  a  pre- 
ferred claim  against  the  estate  of 
the  decedent^  indeipendent  of  its 
preference  under  the  statutory  pro- 
.  visions  giving  the  landlord  a  superi- 
or lien,  it  is  evident  that  the  landlord 
would  be  given  a  preference  over 
unsecured  as  we]!  as  lien  creditors 
on  the  whole  estate  of  the  decedent^ 
when,  as  against  the  tenants  he 
would  only  have  the  superior  lien 
and  preferred  claim  given  by  the 
statute  to  landlords. 

Having  the  view  of  the  law  appli- 
cable to  the  case  as  we  set  it  out» 
it  follows  that  the  court  erred  in 
adjudging  that  the  claim  of  the  les- 
sor must  be  paid  as  a  part  of  the 
costs  of  administration. 

Wherefore  the  judgment  is  re- 
versed, with  directions  to  proceed  in 
conformity  with  this  opinion. 


ANNOTATION. 

Rent  aecndng  under  lease  efler  deaSi  of  kisee  as  ftareferfiMl  ctiliii  or 

adnmditraaoii* 


oort  of 


•  Preference  of  payment  out  oCtfae 
assets  of  ^.decedent  has  been  clained 
for  mit  dae,:  because  of  the  oeoupaaftey 
or  ase.by  the  personal  representative 
"Of  premises  leased  by  the  dscedettt  in 
his  .lif  etiffl& 
Thn«  in  the  la^erted-ease  iFWatLsfs 


9an%  a  T.  Oa  V.  United  Staus  Tbdst 
Ca  aate,^  1142),  it  is  held  that  though  a 
lease  does  not  terminate  on  the.  dealli 
•of  a  lessee,  ai>d  the  duty  of  peifoniH 
anee  of  the  lease  falls  on  the  personal 
reprebentftftlte,  rent  charges  are  net 
ftrefeKredidainui  under  a  atatate  pre- 
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ferrin^  "oofits  and  chargefi  of  •  the 
administration/'  The  landlord  waisb 
iioirever.  In  tiiat  case,  given  a  lien  for 
Ills  rent  on  the  income  derived  by  the 
personal  representative  from  the 
leased  premises. 

In  Naftel  v.  Osbom  (1893)  96  Ala. 
628, 12  So,  182,  it  appeared  that  an  ad- 
ministratrix cultivated  and  gathered 
crops  which  were  growing  on  leased 
property  at  this  time  of  the  death  of 
the  lessee*  A  statute  provided  that 
^any  crop  commenced  by  a  decedent 
may  be  completed  and  gathered  by  the 
executor  or  administrator,  and,  the 
expenses  of  the  plantation  being  de- 
ducted therefk'om,.  is  assets  in  his 
hands,  and  may  be  sold  by  him  at  pri- 
vate sale,  either  in  or  out  of  the  state/' 
It  was  held  that  the  rent  until  the  crop 
was  gathered  wias  part  of  the  ex- 
penses, and  that  only  the  surplus  of 
the  value  of  the  crop  was  available 
to  general  creditors. 

The  Maryland  Act  of  18a6»  applied 
in  Lonfwell  v.  Eidinger  (18418)  1  Gill 
<Md.)  Sff,  gave  a  pxtefereace  to  '^all 
claims  for  rent  in  arrear  against  de- 
•ceased  persons  for  which  a  distress 
may  be  levied  by  law,  after  the  death 
of  the  deceased**'  The  court  said  in 
that  case:  ''This  court  is  of  opinion 
that  the  rent  in  arrear,  due  from  Peter 
Bidinger  to  John  McCaleb  on  the  1st 
day  of  October,  1842,  could  have  been 
distrained  for  by  the  said  McCaleb,  who 
died  on  the  2d  January,  1843,  the  ad- 
ministratrix of  the  said  Peter  Ridin- 
ger  having  continued  the  tenancy  of 
lier  intestate  up  to  the  time  of,  and 
after,  the  death  of  the  said  McClaleb, 
the  landlord  and  owner  of  the  fee  of 
the  said  demised  premises/* 

In  at  least  two  jurisdictions,  the 
•question  has  arisen  whether  rent  for 
occupancy  of  premises  by  the  lessee 
himself,  which  did  not  accrue  until 
^fter  his  death,  is  a  preferred  claim 
against  his  estate  under  a  statute  pre- 
ferring claims  for  "rent.** 

Thus,  the  Pennsylvania  Act  of  1884 
makes  '^ents  not  exceeding  one  year** 
B  preferred  claim  of  the  second  class, 
1;aldng  precedence  of  all  debts  except 
^nei^l  expenses,  etc;  In  Re  Ralston 
<1844)  2  €!ailc  (PHO  224,  It  ^ras  held 
that  rent  not  aeertiing  until  af t^  the 


death  of  tl^  ^nant  was  not  preferred. 
The  court  said :  "If  the  question  wer^ 
put  to  a  layman,  he  would  unhesitat- 
ingly answer  that  rent  is  not  a  debt 
due  or  owing  until  the  expiration  of 
the  term  on  which  it  is  reserved,  unr 
less  it  be  otherwise  stipulated  by  the 
terms  of  the  lease,  and  we  have  seen 
that,  in  legal  intendment,  the  mean- 
•ing  of  the  words  'due  and  owing'  is 
in  accordance  with  this  interpreta- 
tion. Upon  this  point  the  learnej  and 
carefully  prepared  opinion  of  Ken- 
nedy, J.,  •  •  •  [Bank  of  Pennsyl- 
vania v.  Wise  (1834)  3  Watts  (Pa,) 
894]  ^  saves  us  the  necessity  of  any 
elaborate  argument,  and  indeed  proves 
that  in  no  sense  can  rent  be  esteemed 
a  *debt  owing*  before  it  is  payable. 
Nor  is  there  anything  in  the  spirit  of 
the  act  which  makes  against  this  con- 
struction* The  object  is  not  to  favor 
the  landlord  in  every  supposable  case, 
or  to  the  full  amount  of  the. claims 
he  may  have  against  the  estate  of  his 
Jate  tenant.  The  intent  seems  to  be 
to  give  to  the,  landlord  a  preference  s^ 
to  rent  for  which  he  might  have  dis- 
trained at  the  death  of  the  tenant,  not 
exceeding  one  year;  and  not  to  confer 
a  greater  right  or  larger  title  than  he 
had  at  comikion  law,  and  uip^der  our 
Act  of  1772.  The  preference  is  in  aid 
or  perhaps  in  lien  of  the  distress,  aajd 
not  something  beyond  and  of  greater 
efficacy,  as  the  argament  submittad  on 
the  part  of  the  landlord  would  make 
it.  But  it  is  urged  that  a  broader 
meaning  is  to  be  assigiied  to  the  words 
'debts  owing/  as  used  in  the  act,  than 
is  their  natural  import,  because  they 
are  used  as  applicable  to  ^funeral  ex- 
penses/ equally  with  other  debts;  and 
as  these  expenses  cannot  be  due  from 
a  deceased  person  prior  to  his  death, 
the  legislature  must  be  taken  as  hav- 
ing employed  the  words  in  question 
as  expressive  of  any  debt  for  which 
the  estate  of  the  intestate  Would  be 
eventually  liable.  It  is,  to  be  sure^  a 
violation  at.  propriety  -of  expression 
to  dontnhkatiM  claim  against  the  es- 
tate of  a  deceased  personr,  which  can 
oiily  arise  atlfaMqaent  to  Jiis  death,  a 
deb€  owing  by  him»  but  still  it  is  a  debt 
dne^firom  his  estatOr  aid  so  the  legis- 
latuitf  isimply  intended  t9  treat  it    A 
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slip  in  calling  it  a  debt  owing  from 
the  deceased  at  the  time  of  his  death 
cannot  operate  to  enlarge  the  terms 
used,  so  as  to  make  that  a  debt  due 
within  the  purview  of  the  statate^ 
which,  both  in  technical  and  popular 
acceptation,  sanctioned  by  reason  and 
justice,  is  not  so  due.  To  produce 
such  a  result,  something  more  strongf- 
ly  indicative  of  a  corresponding  legist 
lative  intention  must  be  shown  than 
mere  inaccuracy  of  expression,  em- 
ployed in  speaking  of  another  and  dis- 
tinct subject.  As,  therefore,  there 
was  not  a  year's  rent  due  and  owing  by 
the  tenant  to  his  landlord  at  the  time 
of  his  death,  the  accountant  is  not  en- 
titled to  the  further  credit  claimed  by 
him  in  this  exception,  and  it  must  be 
overruled.** 

A  different  view,  resting  oh  cases 
which  are  outside  the  scope  of  this 
note,  was  taken  in  Walker's  Estate 
(1889)  6  Pa.  Co.  Ct.  616,  the  court  af- 
firming an  auditor's  report  wherein  it 
was  said :  ''The  Act  ef  February  24, 
1834,  makes  rents  not  exceeding  one 
year  a  preferred  claim.  The  question 
is  raised  whether  this  prefers  all  rent 
accruing  up  to  the  death  of  the  tenant, 
or  only  what  may  be  actually  due  by 
the  terms  of  the  lease.  The  auditor  is 
of  opinion  that  the  rent  is  to  be  ap- 
portioned to  the  date  of  the  death  of 
the  tenant,  and  is  to  be  allowed  a  pref- 
erence to  that  extent.  The  language 
of  the  Act  of  1884  is:  'All  debts  owing 
by  any  person  at  the  time  of  his  de- 
cease shall  be  paid  in  the  order  stated. 
...  (2)  Rents  not  exceeding  one 
year/  Under  the  Act  of  June  16, 1836, 
relating  to  executions,  the  language  is 
that  'goods  taken  in  execution  and  lia- 
ble to  distress  shall  be  liable  for  the 
payment  of  all  sums  of  money  due  for 
rent.'  1  Pardon's  Dig.  762,  p.  59.  Un- 
der this  act  it  has  been  repefttedly 
held  that  the  rent  is  to  be  apportioned 
to  the  date  of  the  levy,  whether  94y- 
able  by  the  terms  of  the  lease  before 
that  time  or  not  Bipns  v.  Hukieon 
(1818)  6  BInn.  (Flu)  §M;  West  v.  Sink 
(1797)  2  Teates  (Pa«)  274;  Morgsn 
V.  Meody  (184S)  6  Watts  *  8.  <Pa«) 
886;  Parker's  Appeal  <1«47)  6  Pa. 
890;  Case  v.  Davis  (I860)  15  Pa^  80; 
Wickey  v;  Eyster  (U68)  6&  Psu  501 ; 


Moss's  Appeal  (1860)  86  Pa.  162; 
Lewis's  Appeal  (1870)  66  Pa.  812. 
Judge  Bell,  in  Re  Rolston  (Pa.)  sapra, 
expresses  doubt  of  the  correctness  of 
this  construction,  bat  it  has  become 
too  firmly  imbedded  in  our  law  to  be 
overturned,  and  is  consonant  with  rea- 
son. As  the  law  takes  away  the  right 
of  distress,  it  ought  to  provide  a  sub- 
stitute. The  same  constmction,  by 
reason  and  analogy,  must  be  placed 
upon  the  language  of  the  Aet  of  1834. 
The  rent  accruing  to  the  landlord,  up 
to  the  death  of  the  t«uuit»  will,  there- 
fore, be  preferred." 

The  statute  constmed  in  McBwen 
V.  Joy  (1868)  41  &  C  L.  (7  Rich.)  88, 
gave  a  preference  generally  to  elaiins 
for  ''rent."  The  court  held  that  the 
rent  for  the  second  quarter  ef  a  term 
in  the  course  of  ^^ich  tlM  leaete  died 
was  a  preferred  claim  under  the  stat- 
ute, saying:  ''If  our  Statute  of  1789 
(6  Stat  at  L.  Ill,  i  86),  in  aettUnff  the 
order  for  pasnnent  of  the  debts  of 
an  intestate,  confines  the  pvecedenee 
which  is  given  to  rent  over  bends  and 
other  obligations,  to  ttie  rent  which 
was  due  at  the  death  of  tiie  intestate, 
and  that  which  would  become  dos  at 
tiie  next  day  for  payment  after  his 
death,  then  the  plaintiff  should  recov- 
er no  more  than  he  has  done;  but  if 
that  precedence  is  extended  to  all 
rent  which  may  accrue  under  a  eon- 
tract  of  the  intestate,  then  the  defend- 
ant here  has  assets  tp  pay  some,  if  not 
all,  of  the  rent  for  the  last  two  quar- 
ters, and  the  plaintiff  is  entitled  to  a 
new  trial.  ...  In  the  right  of  dis- 
tress, difference  may  be  made  by  the 
death  of  the  lessee;  but  the  preference 
given  to  rent  seems  not  to  depend  on 
that  right,  but,  like  it,  to  have  grown 
out  of  the  preference  yielded  to  land- 
lords, partly  from  feudal  reasons,  and 
partly  from  con3ideration  of  the  ne- 
cessity of  habitation  for  human  be- 
ings. That  assets  which  arose  from 
otJier  sources  should  be  reserved  to 
taeet  rent  that  nay,  long  after  the 
fieath  of  an  intestate,  become  due 
upon  a  ooQtmct,  perhi^  improvident- 
ly  made  ky  him  for  *  long  lease,  will, 
Pnthovlt  doibt^  bfi  in  some  cssss  in* 
senvieiiieiit  and  upji^st;  but  the  unex- 
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ptred  tarin  is  assets  in  tiie  liands  of  th6 
administrmtory  th«  profits  it  may  yield 
are  supposed  to  exceed  the  rent,  and 
there  is  justice  in  the  landlord's  claim 
that  those  profits  should  not  be  di- 
rected to  the  payment  of  other  debts. 


in  Aefoiut  of  tiia  Mst  We  conolnde 
that  there  is  no  good  ground  for  a  dis- 
tinction, with  regard  to  precedence,  be- 
tween rent  which  was  due  at  the  death 
of  the  intestate,  and  that  which  be- 
came due  afterwards/'  M.  J.  Q. 


LAURA  M,  SMITH 

V. 

B.  C.  SMITH,  Plff.  in  Err. 

WeH  Tirginia  Supreme  Court  of  Appeals  ^  February  26,  1918* 

(81  W.  Va.  761,  95  S.  E.  199.) 

Judgment  —  aHmony  -—  enforcement. 

1.  Though  a  decree  for  alimony  constitutes  a  lien  on  the  real  estate  of 
the  party  against  whom  it  is  pronounced  and  may  be  enforced  by  execu- 
tion, it  is  a  decree  not  merely  for  the  payment  of  money,  but  for  the  pay-* 
meat  of  money  in  discharge  of  the  high  marital  duty  of  maintenance, 
wherefore  it  may  be  enforced  by  attachment  for  contempt  also. 

{See  note  on  this  question  beginning  on  page  1156.] 

Appeal  —  conteiapt. 

6.  A  writ  of  error  does  not  1^^  ^o  & 
judgment  of  contempt  for  disobedi- 
ence of  a  decree  requiring  payment  of 
alimony. 

[See  6  R.  C.  L.  638.] 

Judgment  —  coercing  performance  — - 
commitment, 

6.  A  court  of  chancery  'may,  by 
proper  procedure,  commit  a  disobedi- 
ent or  recalcitrant  litigant  for  refusal 
to  perform  an  affirmative  act  lawfully 
required  of  him  by  its  decree  for  the 
benefit  of  the  opposite  party  to  tho 
suit,  by  an  order  entered  upon  its  own 
records  under  the  style  of  the  cause 
in  which  such  decree  was  pronounced, 
as  a  means  of  coercing  performance 
of  the  act  so  required. 

[See  6  R.  C.  L.  602;  10  R.  a  L.  566.] 

Contempt  —  pmiishment  •—  character. 

7.  In  such  cases,  the  committal  is 
not  deemed  in  law  to  be  punishment 
for  any  criminal  offense.  The  con- 
tempt for  which  it  is  inflicted  is  civil 
in  its  nature,  and  only  incidentally  in- 
volves an  offense  to  the  court  or  the 
public. 


Appeal  —  Judgment  for  contempt. 

2.  Section  4,  chap.  160,  Code  (§ 
6605),  impliedly  withholding  or  deny- 
ing a  writ  of 'error  to  a  judgment  for 
contempt  consisting  of  nonperform- 
ance pf,  or  disobedience  to,  a  judg- 
ment, decree,  or  order,  is  limited  in 
its  operation  to  judgments,  decrees, 
and  orders  rendered,  pronounced,  and 
entered  by  courts  having  jurisdiction 
to  render,  pronounce,  and  enter  them, 
and  to  sucn  valid  judgments,  decrees, 
and  orders  as  the  court  has  jurisdic- 
tion and  power  to  enforce  by  process 
of  contempt 

[See  6  K.  C.  L.  688.]  \ 

Equity  —  abrogation  of  remedy. 

S.  Statutory  abrogation  of  a  remedy 
afforded  by  general  equity  jurispru- 
dence denies  to  courts  of  equity  power 
and  jurisdiotiim  to  adopt  and  use  it 

Contempt  -^  denial  of  jarladtetion  to 

ponish. 

4.  Sections  1,  2,  chap.  189,  Code  (69 
5093,  6094),  deny  to  courts  of  equity 
jurisdiction  and  power  previously  ac-> 
corded  them  by  general  equity  pro- 
cedure to  enforce  decrees  for  the  pay- 
ment of  money  by  process  of  contempt 

Headnotes  by  PofTBNBARGBB,  P. 


Ebroe  to  the  Circuit  Court  for  Roane  County  to  review  a  judgment  of 
committal  for  contempt  of  court  because  of  nonpasrment  of  alimony  in  a 
proceeding  to  enforce  its  pajrment.    Writ  dumissed. 

The  fMta  are  stated  in  the  opinion  of  the  court. 
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Mr.  Charles  E.  Hogg;  for  plaintiff  in 
error: 

This  court  has  jarisdiction  to  re« 
view  the  action  of  the  court  below. 

State  V.  Predlock,  52  W.  Va.  232,  94 
Am.  St  Rep.  932,  43  S.  E.  153;  State 
ex  rel.  Fortney  Lumber  &  Hardware 
Co.  V.  Baltimore  &  0.  R.  Co.  73  W.  Va. 
1,  79  S.  E.  834;  State  ex  rel.  Mason  v. 
Harper's  Ferry  Bridge  Co.  16  W.  Va. 
864;  State. V.  Cunningham,  33  W*  Va. 
607,  11  S.  E.  76;  Clements  v.  Tillman, 
79  Ga.  451, 11  Am.  St.  Rep.  442,  5  S.  E. 
194;  Carnahan'v.  Carnahan,  143  Mich. 
390,  114  Am.  St.  Rep.  660,  107  N.  W. 
73,  8  Ann.  Cas.  53. 

The  circuit  court  was  without  juris^ 
diction  to  enforce  a  decree  for  the 
payment  of  money  by  means  of  a  pro- 
ceeding for  contempt. 

Latham  V.  Latham,  30  Gratt.  307; 
Martin  v.  Martin,  33  W.  Va.  695,  11 
S.  B.  12 ;  Goff  V.  Goff ,  60  W.  Va.  9,  53 
S.  E.  769,  9  Ann.  Cas.  1088;  Cariens 
V.  Cariens,  60  W.  Va.  113,  55  L.R.A. 
930,  40  S.  E.  335;  Stewart  v.  Stewart, 

27  W.  Va.  167 ;  Rickard  v.  Schley.  27 
W.  Va.  624;  Clements  v.  Tillman,  79 
Ga.  451,  11  Am.  St  Rep.  442,  5  S.  E. 
194;  Staples  v.  Staples,  87  Wis.  592, 
24  L.R.A.  433,  58  N.  W.  1036 ;  Andrews 
V.  Andrews,  69  111.  609;  Chapman  v. 
Phoenix  Nat  Bank,  12  Jones  &  S.  355 ; 
Haines  v»  Haines,  35  Mich.  138; 
Coughlin  V.  Ehlert,  39  Mo.  285 ;  Segear 
V.  Segearr  23  Neb.  306,  36  N.  W.  536 ; 
Leeder  v.  State,  55  Neb.  133,  75  N.  W» 
541 ;  Marsh  v.  Marsh,  162  Ind.  210,  70 
N.  E.  154;  Baily  v.  Baily,  69  Iowa,  77, 

28  N.  W.  443;  Carnahan  v.  Carnahan, 
143  Mich.  890,  114  Am.  St.  Rep.  660, 
107  N.  W.  73,  8  Ann.  Cas.  53. 

A  final  decree  for  alimony,  payable 
by  instalments,  is  one  for  the  payment 
of  money  and  enforceable  by  execu* 
tion. 

Hall  V.  Harrington,  7  Colo.  App.  474, 
44  Pac.  865;  Conrad  v.  Everich,  50 
Ohio  St  476,  40  Am.  St  Rep.  679,  35 
N.  E.  58;  Trowbridge  v.  Spinning,  23 
Wash.  48,  54  L.R.A.  204,  83  Am.  St. 
Rep.  806,  62  Pac.  125;  Barber  v.  Bar- 
ber, 21  How.  582,  595,  16  L.  ed.  226, 
230 ;  Dow  v.  Blake,  148  111.  76,  89  Am. 
St  Rep.  156,  35  N.  E.  761;  Livermore 
V.  Boutelle,  71  Am.  Dec.  711,  note; 
Harding  v.  Harding,  102  Am.  St  Rep. 
702,  note;  1  R.  C.  L.  951;  Gaston  v. 
Gaston,  55  Am.  St.  Rep.  86,  note ;  Wet- 
more  V.  Wetmore,  149  N.  Y.  520,  33 
L.R.A.  708,  62  Am  St.  Rep.  762,  44 
N.  B.  169;  Johnson  ▼•  Johnson,  125 
111.  510, 16  N.  E.  891;  Brigham  ▼.  Brig- 
ham,   147  Mass.  169,   16  ^.  E;.  .730; 


Dreyer  v.  Dickman,  181  Mo.  App.  660^ 
111  S.  W.  616;  De  Vail  v.  De  Vail,  57 
Or.  128,  109  Pac.  755,  110  Pac.  705. 

A  proceeding  for  contempt  is  crinoK 
inal  in  its  nature,  and  the  rules  of  evi- 
dence governing  criminal  trials  are 
applicable. 

State  ex  rel.  Mason  v.  Harper's 
Ferry  Bridge  Co.  16  W.  Va,  864;  Crai« 
V.  McCuUoch,  20  W,  Va.  148;  Ruhl  v. 
Ruhl,  24  W.  Va.  279;  State  ex  rel.  Pel- 
ton  V.  Irwin,  30  W.  Va.  404,  4  S.  E. 
413;  State  v.  Cunningham,  33  W.  Va. 
607,  11  S.  E.  76;  State  v.  Fredlock.  62 
W.  Va.  232,  94  Am.  St.  Rep.  932,  4a 
S.  E.  158 ;  Ex  parte  Mylius,  61  W.  Va. 
405,  10  L.R.A.(N.S.)  1098,  56  S.  E.  602^ 
11  Ann.  Cas.  812. 

The  court  should  have  discharged 
the  rule  awarded  against  the  plaintiff 
in  error  to  show  cause  why  he  should 
not  be  held  for  contempt  of  court. 

Western  U.  Teleg.  Co.  v.  Powell,  94 
Va.  268,  26  S.  £.  828;  1  R.  C.  L.  n. 
962,  §  105. 

Mr.  Charles  J.  Hogg  also  for  plain- 
tiff in  error. 

Mr.  H.  C.  Fergosoa  for  defendant  in 
error. 

Poffenbarger,  P.,  delivered  the 
opinion  of  the  court: 

A  judgment  of  committal  for  a 
contempt  of  court,  effected  by  non« 
payment  of  instalments  of  alimony 
decreed  against  the  plaintiff  in  er* 
ror,  constitutes  the  subject-matter 
of  this  writ  of  error;  and  one  very 
vital  question  arises  on  the  motion 
to  dismiss  the  writ  as  having  been 
improvidently  awarded. 

A  judgment  for  contempt  of  a 
trial  court,  consisting  of  disobedi- 
ence of  its  judgment,  decree,  or  or- 
der, is  not  reviewable  in  the  appel- 
late court  if  the  trial  court  had  ju- 
risdiction of  the  cause  in  which  it 
rendered,  pronounced,  or  entered  the 
violated  judgment,  decree,  or  order, 
and  did  not  exceed  its  jurisdiction 
in  doing  so.  State  ex  rel.  Fortney 
Lumber  &  Hardwai-e  Co.  v.  Balti- 
more &  O.  R.  Co.  73  W.  Va,  1,  79 
S.  E.  834;  Code,  chap.  160,  §  4. 
Full  acquiescence  in  the  foregoing 
proposition  ia  evidenced  by  the  brief 
filed  for  the  plaintiff  in  error;  but 
it  is  earnestly  inaiated  that  the  con- 
trafipt  procedure  complained  of  was 
action  in  excesa  of  the  jurisdiction 
of  the  courts,  because^  it  is  said,  6  1 
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of  chapter  189  of  the  Code  has 
stripped  courts  of  equity  of  their 
power  to  enforce  decrees  for  alimony 
by  such  procedure.  That  section 
places  a  decree  for  land  or  personal . 
property,  or  for  the  pasrment  of 
money,  on  the  same  footing  as  a 
Judgment  for  sudi  property  or 
money,  and  then  proceeds  as  fol* 
lows:  ''But  a  party  may  proceed  to 
carry  into  execution  a  decree  or 
order  in  chancery  other  than  for  the 
payment  of  money,  as  he  might  have 
done  if  this  and  the  following  sec* 
tion  had  not  been  enacted/' 

The  next  section  makes  the  bene- 
ficiaries  of  decrees  requiring  the 
payment  of  money  judgment  credit 
tors,  and  authorizes  issuance  of  ex- 
ecutions thereon.  If  the  construe* 
tion  contended  for  should  be  eon* 
ceded,  it  may  not  follow  that  a  writ  - 
of  error  lies  to  a  judgment  in  a  con* 
tempt  proceeding,  for  the  statute 
expressly  withholds  a  writ  of  error 
to  a  judgment,  for  a  contempt  ef* 
fected  by  disobedience  of  a  judg* 
ment  decree  or  ordar.  It  reads:  'To 
the  judgment  of  a  circuit  court  for 
a  contempt  of  court  other  than  for 
the  nonperformance  of,  or  disobedi* 
ence  to,  a  judgment,  decree,  or  or« 
der,  a  writ  of  error  shall  lie  from  the 
supreme  court  of  appeals/'  (Tode, 
ehap.  160,  §  4. 

State,  ex.  rel.  Fortney  Lumber  & 
Hardware  Co.  v.  Baltimore  &  O.  R. 
CSo.  supra,  recognizes  an  implied 
exception  to  this  statute  founded 
upon  lack  of  jurisdiction  in  the  cip« 
euit  court,  bat  the  lack  of  jurisdio* 
tion  constituting  the  ground  of  the 
exception,  as  defin&i  in  that  case» 
pertains  to  the  judgment  or  decuree 
for  enforoesaent  of  which  the  oon^ 
tempt  proceeding  is  invoked.  That 
decision  necessarily  denies  to  the 
£rf;atute  in  question  a  part  of  the 
force  and  effect  literally  imported 
by  its  terms.  If  an  exception  there- 
to can  be  validly  founded  upon  lack 
of  jurisdiction  to  pronounce  the  de- 
cree for  enforcement  of  which  con- 
tempt procedure .  is  resorted  to,  it 
is  difficult  to  see  any  reason  why 
lack  of  jurisdiction  in  the  procesa 
of  enforcement  would  not  constitute 
a  sufficient  basis  for  another  or  f ur- 
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ther  exception.  In  the  latter  case, 
the  lack  of  jurisdiction  would  be 
more  clearly  and  directly  involved 
than  in  the  former.  In  neither  is 
t^ere  any  foundation  for  it  in  the 
terms  of  the  statute.  At  the  same 
time  it  must  be  remembered  that  a 
judgment  or  decree  rendered  with- 
out jurisdiction  is  a  nullity,  where- 
fore it  may  be  said  there  is  no  judg- 
ment or  decr^  in  such  case  to  be 
enforced.  On  the  other  hand,  when 
the  judgment  or  decree  is  not  ques- 
tioned and  its  binding  force  is  be- 
yond doubt,  there  is  an  order  of  the 
court  which  tiie  party  proceeded 
against  is  bound  to  respect  and  obey. 
Nevertheless,  if  there  is  no  jurisdic- 
tion or  power  to  enforce  obedience 
by  the  means  adopted,  the  party  pro- 
ceeded against  is  under  no  duty  to 
obey  in  the  particular  manner  in 
which  the  contempt  proceeding  en- 
deavors to  make  him  perform.  Ob> 
viously,  therefore,  there  is  lack  of 
power  or  jurisdiction  of  the  court 
in  either  case;  and  if  proper  con- 
struction results  in  an  implied  ex- 
ception to  the  operation  of  the  stafr^ 
ute  in  the  one  instance,  it  must 
necessarily  do  so  in  the  other.  Prop- 
erly read,  therefore,  the  statute 
withholds  a  writ  of  error  to  a  judg- 
ment, for  contempt  _  _ 
consisting  of  non-  ^lent  tor" 
performance  of,  or  **"  **** 
disobedience  to,  a  judgment,  decree, 
or  order  if  the  court  rendering  it 
had  jurisdiction  to  pronounce  it  and 
has  jurisdiction  and  power  to  en- 
force it  by  contempt*  procedure.  Alf 
judgments,  decrees,  and  orders  are 
not  enforceable  In  that  way. 

Every  act  of  a  court  founded  upon 
an  erroneous  interpretation  of  a 
statute  or  a  misconception  of  the 
common  law,  and  variant  therefrom, 
is  not  void  for  want  of  jurisdiction. 
It  Is  f amilar  law  that  a  court  bias 
as  much  power  to  decide  erroneous- 
ly as  it  has  to  decide  correctly; 
Mere  errors  in  decisions  upon  ques- 
tions of  law  are  not  acts  in  excess 
of  jurisdiction.  In  some  instances, 
however,  they  are.  In  the  determi- 
nation of  the  meaning  of  laws  per- 
taining to  their  own  power  and  ju- 
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risdictkm,  courts  decide  and  act  at 
their  peril.  On  the  other  hand,  in 
administering  law  applicable  to  the 
rights  of  the  litigating  parties,  their 
acts  founded  upon  erroneous  inter* 
pretations  of  laws  are  ordinarily 
mere  errors  of  judgment.  These 
propositions  are  so  self-evident  and 
so  thoroughly  attested  by  the  deci- 
sions of  this  and  other  courts  that 
authority  for  them  need  not  be  cited. 
Courts  derive  their  authority  and 
powers  from  the  Constitution  and 
laws  of  the  state^  and  unless  the 
power  or  authority  of  a  court  to  per- 
form a  contemplated  act  is  found 
therein,  the  act,  if  done.  Is  coram 
non  judice.  7  R.  C.  L.  p.  1030; 
Norfolk  &  W.  R.  Co.  v.  Pinnacle 
Coal  Co.  44  W.  Va.  574,  41  L.  R.  A. 
414,  30  S.  E.  196.  In  the  absence 
of  a  statutory  modification  or  abro^  • 
gation,  courts  of  general  jurisdiction 
hffm  All  the  powers  conferred  upon 
ip««i*«w.  them  by  the  com- 

»broflr«.tlam  •!         mOU    laW,    but    SUCh 

remedy.  remedies  and  pow- 

ers as  the  Constitution  or  statutes 
have  abrogated,  they  do  not  possess. 
Obviously,  therefore,  any  effort  on 
the  part  of  a  court  to  employ  an  ab- 
rogated remedy  formerly  permitted 
to  it  by  the  common  law  or  general 
equity  jurisprudence  would  be  an 
act  in  excess  of  its  jurisdiction. 

The  statute  invoked  in  resistance 
of  the  contempt  procedure  manifest- 
ly deals  with  remedies  as  well  as 
rights,  and  impliedly  forbids  en- 
forcement of  a  decree  or  order  in 
chancery  for  the  payment  of  money 
otherwise  liian  by  execution.  It 
makes  the  decree  the  equal  of  a  judg* 
ment,  and  declares  it  shall  be  em- 
braced by  the  word  ''judgment'' 
whenever  it  is  used  in  certain  chap- 
ters. It  also  makes  the  person  en- 
titled to  any  decree  or  order  requir^* 
ing  the  payment  of  money  a  judg^ 
ment  creditor,  even  though  the 
money  may  be  required  to  be  paid 
into  a  court,  or  a  bank,  or  other 
place  of  deposit.  In  all  such  cases^ 
it  authorizes  an  execution  on  the 
decree  or  order.  FurUiermore,  the 
decree  becomes  a  lien  upon  the  real 
estate  of  the  party  aga,inst  whom 


it  is  pronottneed.  Having  done  all 
this,  it  then  deelares  that  the  party 
in  whose  favor  it  is  may  prooaed 
to  carry  into  execution  a  decree  or 
order  in  chancery  other  than  for 
the  payment  of  mon«y,  as  he  might 
have  done  before  the  passage  of  tibe 
act  This  necessarily  implies  that 
he  cannot  so  enforce  a  decree  for  the 
payment  of  money*  lianifeatiy, 
therefore,  power  to  ^iforce  such  a 
decree  by  process  of 
contempt  has  been  Se£t«r:f~~i«ri». 
abrogated  and  no  ^JSJISt  ** 
longer  exists.  When 
such  remedy  is  available,  it  is  the 
court's  remedy  or  process.  Denial 
thereof  to  a  party  necessarily  car- 
ries denial  of  power  in  the  court  to 
award  it.  Jurisdiction  formerly 
existing  is,  to  that  extent,  abrogated 
or  withdrawn  by  the  statute. 

An  overwhelming  weight  of  ao* 
thority,  however,  makes  a  decree  for 
alimony  more  than  a  mere  decree 
for  the  payment  of  money.  '*It  has 
frequently  been  insisted  that  a  de- 
cree for  alimony  is  in  fact  a  debt, 
and  therefore  payment  should  not 
be  enforced  by  attachment  for  con- 
tempt where  the  Constitution  pro- 
hibits imprisonment  for  debt.  But 
it  is  uniformly  hekl,  and  such  is  the 
true  doctrine,  that  the  decree  for 
alimony  is  an  order  of  the  court  to 
the  husband  compelling  him  to  sup- 
port his  wife  by  paying  eertain 
sums,  and  thus  perform  a  puUic  as 
well  as  a  marital  duty.  Such  decree 
is  something  more  than  an  ordinary 
d^t  or  judgment  for  money.  It  is 
a  personal  order  to  the  husband, 
similar  to  an  order  of  the  court  to 
one  of  its  officers  or  to  an  attorney. 
The  imprisonment  is  not  alone  to 
enforce  the  payment  of  money,  bat 
to  punish  the  disobedience  of  a 
party;  and  the  order  is  not,  there- 
fore, a  debt,  within  the  meaning  of 
the  Constitution.'*  Nelson,  Div.  ft 
Sep.  §  939.  ''Objection  has  beat 
raised  to  the  enforcement  of  a  judg- 
ment or  decree  for  alimony  by  con- 
tempt proceedings,  on  the  ground 
that  alimony  is  a  debt  within  the 
meaning  of  statutes  or  constitii- 
tions  wich  prohibit  imprisonmeit 
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for  debt.  By  the  great  weight  of 
authority,  however,  alimony  is  not 
considered  a  debt  within  such  mean- 
ing/' 3  Enc.  L.  &  P,  181.  "It  is 
sometimes  held  that  where  the  stat- 
ute provides  for  execution  and  other 
processes  for  the  collection  of  ali- 
mony, that  imprisonment  for  con- 
tempt cannot  be  resorted  to  as  an 
additional  remedy.  But  the  correct 
interpretation  is  that  the  statute 
conferring  additional  remedies  did 
not  deprive  the  courts  of  their  in- 
herent power  to  enforce  such  order." 
Nelson,  Div.  &  Sep.  §  939.  These 
quotations  from  textbooks  are  sus- 
tained by  abundant  authority.  In 
some  of  the  states  having  statutes 
similar  to  ours,  enforcement  by  at- 
tachment for  contempt  is  limited  to 
cases  in  which  the  decree  cannot  be 
otiierwise  enforced.  In  Illinois, 
it  is  not  permitted  if  payment  is 
secured.  Andrews  v.  Andrews,  69 
111.  609.  In  New  York,  the  moving 
party  is  required  to  show  not  only 
that  the  husband  has  refused  to  com- 
ply with  the  order,  but  also  that  the 
payment  cannot  be  enforced  by  ex- 
ecution or  sequestration,  or  a  re- 
sort to  the  securities.  Sandford  v. 
Sandford,  44  Hun,  563;  Isaacs  v. 
Isaacs,  61  How.  Pr.  369;  Whitney 
V.  Whitney,  26  Jones  &  S.  335,  UN. 
Y.  Supp.  583;  Mahon  v.  Mahon,  18 
Jones  &  S.  92.  In  Iowa,  Michigan, 
and  Nebraska,  the  courts  seem  to 
hold  that  under  no  circumstances 
can  a  decree  for  alimony  be  enforced 
by  process  of  contempt.  Baily  v. 
Baily,  69  Iowa,  77.  28  N.  W.  448; 
Segear  v.  Segear,  23  Neb.  306,  36 
N.  W.  636;  Camahan  v.  Carnahan, 
148  Mich.  890,  114  Am.  St.  Rep. 
660, 107  N.  W.  78,  8  Ann.  Cas.  53. 

Under  our  statutes,  a  decree  for 
alimony  is  more  than  a  mere  decree 
for  money.  Upon  decreeing  the  dis- 
solution of  a  marriage  or  a  divorce 
of  either  class,  the  court  may  make 
Buch  further  decree  as  it  shall  deem 
expedient,  concerning  the  estate  and 
maintenance  of  the  parties,  or  either 
of  them.  Code,  chap.  64,  8  11  (§ 
3646) .  The  relation  assumed  or  rec- 
ognized by  this  statute,  as  constitu- 
ting the  basis  of  the  right  to  be  vin- 
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dicated  by  the  decree,  is  not  that 
of  debtor  and  creditor.  It  is  a  duty 
of  maintenance  imposed  by  the 
marital  relation,  from  which  the  di- 
vorce does  not  necessarily  exonerate 
the  parties.  The  statute  empowers 
the  court  decreeing  the  divorce  to 
enforce  performance  of  the  duty  of 
maintenance  after  the  separation  or 
severance  of  the  marriage  relation. 
Authority  is  conferred  upon  the 
court,  not  merely  to  decree  money  as 
alimony,  but  to  make  any  decree  it 
may  deem  expedient  concerning 
maintenance.  Enforcement  of  the 
lien  of  the  decree  may  involve  ruin- 
ous delay,  and  execution  may  be  un- 
availing, and  yet  the  delinquent 
party  may  have  it  in  his  power  easily 
to  raise  and  pay  the  money.  Power 
to  make  such  decree  as  the  court 
deems  expedient  concerning  main- 
tenance obviously  goes  beyond  the 
mere  award  of  money  as  a  debt  and 
reaches  the  case  supposed.  The  de- 
cree is  for  maintenance,  not  mere 
money.  The  money  decree  is  a 
means  to  an  end;  the  real  purpose 
of  the  decree,  maintenance.  Its  pe-. 
cuniary  quality  makes  it  a  lien  and 
the  basis  of  an  execution,  as  this 
court  has  held,  but  these  charao 
teristics  do  not  necessarily  imply 
absence  of  others.  It  may  consist- 
ently be  a  decree  for  money,  and, 
in  addition  thereto,  a  decree  for  sup- 
port, not  fully  effectuated  by  execu- 
tion and  enforcement  of  the  lien  on 
real  estate. 

In  view  of  this  conclusion,  war- 
ranted by  the  weight  of  judicial 

opinion  and  the  lib-  jnaKm^nt-' 
eral  terms  of  the  Di-  •iimonj-"' 
vorce  Statute,  there  ^»'«---"«-*- 
is  no  lack  of  jurisdiction,  and  hence 
no  right  of  review  by  writ  of  error. 
If  the  decree  goes 
beyond   the   ability  ^STtTipt. 
of  the  plaintiff  in 
error,  in  its  requirements,  an  appl\- 
cation  to  the  court  for  relief  by  a 
modification  of  its  terms  and  pro- 
visions would  have  'forestalled  and 
prevented  the  procedure  for  con- 
tempt.   Error  in  the  court's  action 
upon  that  application   could  have 
been  corrected  on  an  appeal.    When 


1154 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.LuR. 


the  court  has  jurisdiction  in  all 
respects^  the  party  subject  to  a  de* 
cree  enforceable  by  attachment  for 
contempt  must  obey  the  decree  or 
get  rid  of  it.  The  statute  gives  him 
no  right  to  withhold  performance 
by  disobedience  and  a  writ  of  error 
to  the  judgment  for  contempt.  The 
former  is  a  contempt  of  the  court 
and  the  statute  denies  him  the  lat^ 
ter.  State  ex  rel.  Fortney  Lum* 
ber  &  Hardware  Co.  v.  Baltimore 
&  O.  R.  Co.  cited  supra. 

A  careful  reading  of  the  opinion 
in  Cariens  v.  Cariens,  50  W.  Va.  113, 
55  L.R.A.  930,  40  S.  E.  335,  fails 
to  disclose  an  assertion  of  lack  of 
power  in  the  trial  court  to  modify 
a  decree  for  alimony,  entered  con- 
temporaneously with  a  decree  of 
divorce,  upon  facts  subsequ^itly 
arising.  Such  a  decree  is  declared 
to  be  conclusive  upon  the  parties 
as  to  all  facts  existing  at  lis  date, 
but  power  in  the  court  to  discharge 
the  husband  from  payment,  for 
good  cause  subsequently  accruing, 
is  affirmed  in  unequivocal  terms. 
.  As  to  the  power  of  the  court  respect- 
ing alimony,  the  statute  deals  with 
both  classes  of  divorce  in  exactly  the 
same  terms,  wherefore  the  legis- 
lature cannot  be  deemed  to  have  in- 
tended to  withhold  or  deny  right  to 
modify  the  decree  in  one  class  any 
more  than  in  the  other.  Moreover, 
in  Henrie  v.  Henrie,  71  W.  Va.  131, 
76  S.  E.  837,  a  majority  of  this 
court  expressed  the  opinion  that  the 
statute  does  not  deny  such  power. 

Entry  of  the  order  complained  of 
in  the  chancery  order  book,  and  un- 
der the  style  of  the  divorce  suit,  is 
relied  upon  as  a  fatal  and  jurisdie- 
tional  departure  in  the  proceeding. 
Our  decisions  uniformly  say  every 
contempt  proceeding  is  criminal  in 
its  nature,  and,  after  issuance  of  the 
rule,  should  be  conducted  in  the 
name  of  the  state  and  recorded  in 
the  law  order  book.  State  v.  Fred- 
lock,  52  W.  Va.  282,  94  Am,  St.  Rep. 
932,  48  S.  E.  153 ;  State  v.  Cunning- 
ham, 33  W.  Va.  607,  11  S.  E.  76; 
State  ex.  rel.  Pelton  v.  Irwin,  30 
W.  Va.  404,  4  S.  E.  413;  Ruhl  v. 
Ruhl,  24  W.  Va.  279 ;  Craig  v.  Mc- 


CttUoch,  20  W.  Va.  148;  State  ex 
rd«  Maaon  v.  Harper's  Ferry 
Bridge  Co.  16  W.  Va.  864.  In  each 
of  these  cases,  except  Buhl  v.  Ruhl, 
the  alleged  contempt  ccmsisted  of  the 
doing  of  a  forbidden  act,  and  the  ob- 
ject of  the  proceeding  was  punish- 
ment. The  contempts  were  pri- 
marily criminal,  rather  than  civil,  in 
their  natures,  and  the  purpose  of 
the  procedure  was  not  mere  oif  orce- 
ment  of  performance  of  an  afiirma* 
tive  act  or  duty  required  by  a  decree. 
When  the  disobedience  consists  of 
failure  to  perform  a  decree  in  favor 
of  the  opposite  party,  the  contempt 
is  civil  in  its  main  features,  1^u|^ 
there  is  an  incidental  element  of 
criminality  in  it.  In  Bahl  v.  Buhl, 
the  defendant  was  proceeded  against 
for  failure  to  obey  a  decree  for 
pasmient  of  money,  but  the  de- 
cree was  void  for  lack  of  juris- 
diction in.  the  court  in  which 
it  was  entered.  The  judgment 
of  contempt  was  entered  in  the 
chaneery*  order  book,  under  the 
style  of  the  main  cause,  and  this 
court  declared  the  contempt  proceed- 
ing erroneous,  not  void,  for  that  rea- 
son, but  void  and  without  foundation 
in  law,  because  the  decree  violated 
was  void.  Point  3  of  the  syllabus 
in  State  ex  rel.  Pelton  v.  Irwin,  30 
W.  Va.  404,  4  S.  E.  413,  seems  to 
say  a  proceeding  so  entered  is  void 
for  want  of  jurisdiction  in  the  chan- 
cery court,  and  the  opinion,  at  page 
420,  declares  it  irregular,  and  says 
the  law  side  of  the  court  only  has 
jurisdiction.  The  alleged  contempt 
in  that  case  was  primarily  criminal, 
and  the  proceeding  contemplated 
punishment  only.  In  that  decision 
the  court,  going  far  beyond  the  case 
presented  by  the  record,  asserted 
that  all  contempt  proceedings  must 
be  conducted  on  the  law  side  of  the 
court,  notwithstanding  their  differ- 
ences in  character  and  purpose.  Un- 
der practically  all  of  the  earlier  de- 
cisions here  referred  to  lies  the  fal- 
lacious assumption  of  a  right  of  re- 
view for  errors  in  the  sentence  or 
order  in  all  cases  of  contempt. 
From  the  lack  of  provision  for  re- 
view otherwise  than  by  writ  of  er- 
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ror,  the  court  inferred  legislative  in- 
tent ta  make  all  contempts  criminal, 
to  the  end  that  they  may  be  so  re- 
viewed. This  process  of  interpreta- 
tion completely  overlooked  plainly 
expressed  legislative  purpose  not  to 
allow  review  at  all  for  mere  error 
in  certain  classes  of  cases,  namely, 
nonperformance  of,  or  disobedience 
to,  a  judgment,  decree,  or  order. 
Barnes's  Code  1918,  chap.  160,  §  4. 
But  for  the  statute,  there  would  be 
no  right  of  appeal  in  any  contempt 
case.  There  was  none  at  common 
law.  6  R.  C.  L.  p.  538;  Wells  v. 
Cora.  21  Gratt.  600.  In  these  cases 
the  statute  does  not  give  it.  Plainly, 
therefore,  it  does  not  exist.  It  exists 
in  other  cases  because  the  statute 
^ves  it.  This  oversight  and  er- 
roneous assumption  induced  the 
adoption  of  a  highly  confused,  illog- 
ical, and  unnecessarily  cumbersome 
procedure.  As  the  construction  has 
no  foundation  in  law,  fact,  or  rea- 
son, it  must  be  rejected,  and,  in  con- 
sequence of  its  rejection,  the  prac- 
tice formerly  existing,  and  recogniz- 
ing the  difference  between  civil  and 
criminal,  contempts,  is  reinstated. 
Under  it  a  court  of  equity  could,  by 
an  order  entered  in  its  own  records 

under  the  style  of 
the  pending  cause, 
commit  a  recalci- 
trant party  to  co- 
ewe  him  into  the  performance  of 
a  duty  required  of  him  by  its  decree 
in  favor  of  the  opposite  party.  Pur- 
ciell  V.  Purcell,  4  Hen.  &  M.  507. 
Such  an  order  is  almost  devoid  of 
the  element  of  criminality  and  al- 
most wholly  remedial.  Without 
power  and  authority  to  make  it,  a 
court  of  equity  would  be  unable  in 
many  instances  to  effectuate  legal 
right  and  justice  between  the  par- 
ties. To  make  such  a  proceeding 
purely  criminal  in  legal  contempla- 
tion, and  limit  the  jurisdiction  to  the 
law  courts,  necessarily  strips  the 
courts  of  equily  of  power  essential 
to  the  due  and  efficient  exercise  of 
their  jurisdiction.  An  interpreta- 
tion of  a  statute  occasioning  such 
results,  and  resting  upon  a  mere 
unnecessary  implication  hardly  more 
than  a  conjecture,  is  obviously  un- 
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sound  and  indefensible.  In  so  far 
as  the  decisions  herein  referred  to 
deny  to  courts  of  equity  jurisdiction 
over  purely  civil  contempts,  they  are 
disapproved  and  overruled  for  the 
reasons  here  stated.  And  it  foUows 
from  this  conclusion  that  the .  de- 
cree complained  of  is  neither  void 
nor  erroneous  on  account  of  the  cog- 
nizance of  the  proceeding  by  the 
chancery  court,  its  proseeution 
therein,  and  the  entry  of  the  decree 
in  its  records  under  the  style  of  the 
divorce  suit.  It  may  be  added  that 
this  procedure  was  impliedly  recog- 
nized as  valid  in  two  cases  recently 
decided  by  this  court.  Petrie  v.  Buf- 
fington,  79  W.  Va.  118,  90  S.  E. 
567,  and  Ex  parte  Beavers,  80  W. 
Va.  34,  91  S.  E.  107«. 

The  suggestion  in  argumrat  tiut 
the  imprisonmeiit  involved  in  the 
court'a  proeeas  of  enfOTcement  of 
obedience  to  its  deeree  necessarily 
makes  the  proceeding  criminal,  and 
confers     right     of  ^^^^^     , 

,    .    ,  •  **      ,  Contempt- 

trial  by  jory,  where-  wmflUoMMt- 

f ore  it  is  one  for  the  «"*•'•«*•'• 
cognizaRce  of  a  court  of  law  only, 
is  altogether  untenable.  Instancing 
the  case  of  a  refusal  to  pay  alimony 
and  imprisonment  to  coerce  such 
payment,  the  Supreme  Court  of  the 
United  Stetes,  in  Gompers  v.  Buck's 
Stove  &  Range  Co.  221  U.  S.  418, 
55  L.  ed.  797,  84  L.  R.  A.  (N.S.) 
874,  81  Sup.  Ct.  Rep.  492,  speaking 
through  Mr.  Justice  Lamar,  said: 
''Imprisonment  in  such  cases  is  not 
inflicted  as  a  punishment,  but  is  in- 
tended to  be  remedial  by  coercing 
the  defendant  to  do  what  he  had  re-, 
fused  to  do.  The  decree  in  such 
cases  is  that  the  defendant  stand 
conunitted  i^nless  and  until  he  per- 
forms the  affirmative  act  required 
by  the  court's  order." 

It  is  unnecessary  and  would  be  im- 
proper here  to  attempt  to  indicate 
the  class  of  cases  in  which  the  pro- 
cedure should  be  on  the  law  side  of 
the  court,  or  to  say  whether  proce- 
dure in  the  wrong  forum  would  be 
fatel  to  the  judgment  of  contempt 
or  committal  for  a  civil  contempt. 
Such  a  departure  might  be  a  mere 
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error,  as  to  which  there  is  no  right  For  the  reasons  stated,  the  writ 
to  relief.  McGrew  v.  Maxwell,  80  of  error  will  be  dismissed  as  having 
W.  Va.  718,  94  S.  E.  395.  been  improvidently  awarded. 


ANNOTATION. 

Statute  expressly  or  impKedly  den3ring  power  to  enforce  by  proc 
tempt,  order,  judgmenty  or  decree^  for  moneyt  as  applicable  to 
decree  for  alimony. 


order  or 
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/.  Iniroduetian. 

r  In  its  origin,  the  jurisdiction  of 
courts  of  chancery  was  exercised  ex- 
clusively over  the  person  of  the  de- 
fendant. The  decrees  of  the  court  did 
not  have  the  dignity  of  a  judgment  at 
law,  and  common-law  process  was  not 
available  for  the  enforcement  of  them. 
The  payment  of  money  could  be  en- 
forced only  by  process  of  contempt. 
By  statute  in  the  United  States,  how« 
ever,  decrees  in  equity  have  been  giv- 
en the  same  force  as  judgments  at 
law,  and  execution  may  issue  thereon. 
See  10  R.  C.  L.  565.  The  statutes 
whereby  such  enforcement  of  decrees 
is  permitted  ordinarily  prohibit,  either 
expressly  or  impliedly,  the  enforce- 
ment by  contempt  proceedings  of  a 
decree  or  order  in  equity  for  the  pay- 
ment of  money.  From  that  situation 
arises  the  specific  question  with  which 
this  annotation  is  concerned,  viz., 
whether  that  prohibition  extends  to 
orders  or  decrees  for  the  payment  of 
alimony.  Whether  alimony  is  a  debt 
within  a  constitutional  prohibition  of 
imprisonment  for  debt  is  not  dis- 
cussed. 

It.    Illin€Ha, 

In  Illinois,  it  has  been  held  that  a 
statute  making  a  decree  for  money  a 
lien  on  land  to  the  same  extent  as  a 
judgment  at  law  does  not  affect  the 
power  of  the  court  to  punish,  as  for 
contempt,  a  husband's  contumacious 
refusal  to  pay  alimony.    Wightman  v. 


Wightman  (1867)  45  lU.  167.  That 
case  was  decided  under  the  Chancery 
Code  of  1845.  The  complainant  was 
imprisoned  for  failing  to  make  pay- 
ments under  a  decree  for  alimony.  A 
statute  provided  that  "a  decree  for 
money  shall  be  a  lien  on  the  lands  and 
tenements  of  the  party  against  whom 
it  is  entered,  to  the  same  extent,  and 
under  the  same  limitations,  as  a  judg- 
ment at  law."  By  another  statute,  the 
issuance  of  an  execution  was  permit- 
ted, in  certain  cases,  on  a  final  decree, 
and  the  court  was  expressly  empow- 
ered, if  necessary,  to  "direct  an  at- 
tachment to  be  issued  against  the  par- 
ty disobeying  such  decree,  and  fine  or 
imprison  him,  or  both,  in  the  discre- 
tion of  the  court,"  and  also  tQ  direct  a 
sequestration  for  his  disobedience.  It 
was  also  provided  that  the  payment  of 
alimony  and  maintenance  could  be  en- 
forced in  any  other  manner  consistent 
with  the  rules  and  practice  of  the 
court.  Holding  that  the  statute  mak- 
ing the  decree  for  alimony  a  lien  on 
the  lands  of  the  defendant  did  not  af- 
fect the  power  of  the  court  to  enforce 
the  decree  by  process  of  contempt, 
the  court  said:  ''The  nonperform- 
ance of  the  decree  being  adjudged  a 
contempt,  the  power  to  attach  for  the 
contempt  cannot  be  questioned.  The 
order  adjudging  the  nonperformance 
of  the  decree  a  contempt  being  a  law- 
ful order,  the  court  was  allowed  the 
usual  means  to  enforce  the  order,  by 
issuing  an  attachment  therefor,  and 
committing  him,  on  failure  to  purge 
himself  of  the  contempt.  ...  We 
have  no  doubt  a  court  of  chancery  has 
power,  in  addition  to  making  a  decree 
for  alimony  a  lien  on  the  lands  of  a 
defendant,  which  it  would  be  without 
a  decree  to  that  effect,  to  enforce  the 
decree  by  attachment  for  contempt, 
and,   if  the  defendant  remains  con- 
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tumacious,  defying  the  court,  may  also 
sequestrate  his  estate,  real  and  per- 
sonal, as  a  means  of  enforcing  per- 
formance of  the  decree." 

In  Andrews  v.  Andrews  (1873)  69 
111.  609,  the  court,  making  reference 
to  the  statute  set  out  in  Wightman  v. 
Wightman,  supra,  said:  "We  think 
there  can  be  no  doubt  of  the  power  of 
the  court  to  award  an  attachment  for 
noncompliance,  with  an  order  for  the 
payment  of  alimony." 
'  The  later  case  of  O'Gallaghan  v. 
O'Callaghan  (1873)  69  111.  562;  was 
decided  under  the  Chancery  Code  of 
1871,  which  provided  that  ''when  any 
bill  is  taken  for  confessed,  or  upon 
hearing,  the  court  may  make  such  de- 
cree thereon  as  may  be  just,  and  may 
enforce  such  decree,  either  by  seques* 
tration  of  real  and  personal  estate,  by 
attachment  against  the  person,  by  fine 
or  imprisonment,  or  both,  or  by  order- 
ing the  demand  of  the  complainant  to 
be  paid  out  of  the  effects  of  the  estate 
sequestered,  or  which  are  included  in 
such  decree;  and  by  the  exercise  of 
such  other  powers  as  pertain  to  a 
court  of  chancery,  and  which  may  be 
necessaiy  for  the  attainment  of  jus- 
tice." Denying  the  contention  that  a 
proceeding  to  enforce  the  payment  of 
a  decree  for  alimony  should  have  been 
against  the  defendant's  property, 
since  the  decree  was  made  a  lien  there- 
on, and  not  against  his  person,  the 
court  said :  "The  sequestration  of 
property  was  not  intended  to  super- 
sede proceedings  by  contempt,  but  on 
the  contrary  it  was  in  aid  of  it,  and 
resorted  to  either  where  the  con- 
temner could  not  be  arrested  upon 
process,  or  where,  having  been  arrest- 
ed, he  remained  in  prison,  without 
paying  obedience  to  the  court.  .  .  . 
It  is,  therefore,  .  .  .  manifest  that 
the  mere  fact  that  the  decree  is,  in  this 
case,  made  a  lien  upon  af^^ellant's 
property,  is  not  a  sufficient  reason  why 
the  attachment  should  not  issue 
against  him,  either  by  the  old  chan- 
cery practice,  or  under  the  provisions 
of  our  statute.  The  object  of  this  at- 
tachment is  merely  to  bring  the  appel- 
lant before  the  court,  to  show  cause 
why  he  should  not  be  adjudged  guilty, 
and  punished  for  contempt  in  refus- 


ing to  obey  its  order..  •  ,  .  We  are 
of  the  opinion,  however,  that»  when 
brought  before  the  court  on  attach- 
ment, it  would  be  sufficient  to  entitle 
the  party  to  be  discharged,  to  show 
that  his  disobedience  had  not  been 
wilful,  but  was  solely  on  account  of 
his  pecuniary  inability,  or  some  other 
misfortune  over  which  he  had  no  con- 
trol. The  court  is  empowered  to  pun- 
ish wilful  obstinacy,  in  such  cases,  by 
imprisonment,  but  we  think  the  spirit 
of  our  Constitution  forbids  that  the 
pecuniary  inability  of  the  party,  not 
resulting  from  his  fraudulent  conduct 
to  produce  that  condition,  cannot  be 
punished  as  a  contempt  by  imprison- 
ments" 

in.  Michigan, 

In  Michigan,  under  statutes  permit- 
ting the  enforcement  of  money  decrees 
by  attachment,  "where  by  la,w  execu- 
tion cannot  be  awarded  for  the  col- 
lection of  such  sum"  (Comp.  Laws,  § 
5689),  and  empowering  the  court  to 
enforce  the  "performance  of  any  de- 
cree, or  obedience  there  by  execution" 
(§  5689),  it  has  been  held  that,  where 
the  court  ordered  the  defendant  in  a 
divorce  suit  to  make  certain  payments 
for  expenses  of  litigation  and  for  tem- 
porary support,  and  he  failed  to  do  so, 
since  an  execution  would  not  issue  to 
enforce  the  order,  process  of  attach- 
ment would  lie.  Haines  v.  Haines 
(1876)  35  Mich.  138,  wherein  the 
court  said:  "We  have  no  difficulty  in 
holding  that  the  process  of  contempt 
to  enforce  civil  remedies  is  one  of 
those  extreme  resorts  which  cannot  be 
justified  if  there  is  any  other  adequate 
remedy.  The  statutes  have  done  away 
with  the  barbarous  rules  which  made 
process  of  contempt  the  usual  remedy 
for  the  enforcement  of  equitable 
rights.  .  .  •  FBut]  the  nature  and 
purpose  of  allowances  to  carry  on  liti- 
gation would  not  allow  them  to  depend 
for  enforcement  on  executions.  Un- 
less they  can  be  enforced  in  some 
other  way,  they  may  be  practically  de- 
feated." 

/r.  Missouri. 

In  Missouri,  the  rule  is  well  settled 
that  an  order  for  the  payment  of  ali- 
mony is  merely  one  for  the  payment  of 
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money,  collectable  on  execution,  but 
not  by  a  process  of  contempt.  Cough- 
lin  V.  Ehlert  (1866)  39  Mo.  285;  Re 
Kinsolving  (1909)  135  Mo.  App.  681, 
lies.  W.  1068. 

The  c&se  of  Coughlin  v.  Ehlert,  su- 
pra, was  decided  under  the  General 
Statutes  of  1865  (chap.  114,  §  6),  which 
provided  that,  when  a  person  neglect- 
ed or  refused  to  pay  alimony  as  ad- 
judged, the  court  should  have  the 
power  "to  award  execution  for  the 
collection  thereof,  or  to  enforce  the 
performance  of  the  judgment  or  order 
by  sequestration  of  property,  or  by 
such  other  lawful  ways  and  means  as 
is  according  to  the  practice  of  the 
court."  The  petitioner  was  impris- 
oned for  the  failure  to  .pay  a  decree 
for  alimony.  In  ordering  his  release 
the  court  said:  "The  party  here  was 
under  no  other  contempt  than  that 
of  refusing  to  pay  the  money  which 
the  court  had  ordered  to  be  paid  as 
alimony.  As  process  against  the  body 
for  the  nonpayment  of  a  debt  cannot 
now  be  issued,  there  would  seem  to  be 
no  means  of  putting  a  party  in  con- 
tempt fQr  disobeying  orders  or  decrees 
for  the  mere  payment  of  money.  .  .  . 
An  order  for  the  payment  of  alimony 
is  simply  {in  order  for  the  payment  of 
money.  Imprisonment  for  debt  is 
abolished  in  this  state  •  .  .  [and 
since]  this  was  an  in^risonment  for 
debt  only,  .  .  .  the  commitment  was 
without  authority  of  law." 

And  in  the  case  of  McMakin  v.  Mc- 
Makin  (1896)  68  Mo.  App.  57,  the 
Coughlin  (3ase,  supra,  was  accepted  as 
an  authoritative  determination  that  a 
judgment  or  decree  for  alimony  is  one 
for  money,  and  not  enforceable  by 
process  of  contempt. 

In  the  case  of  Re  Kinsolving 
(1909)  135  Mo.  App.  631,  116  S.  W. 
1068,  the  petitioner  was  imprisoned 
for  hie  failure  to  pay  a  decree  for  ali- 
mony. His  release  was  sought  on  the 
ground  that  an  order  for  the  payment 
of  alimony  was  an  order  for  the  pay« 
ment  of  money  in  discharge  of  a  debt, 
and  could  not  be  enforced  by  process 
of  contempt.  The  case  arose  under 
the  Revised  Statutes  of  1899,  which 
re-enacted  the  Act  of  1865,  set  out  su- 
pra, and  added  two  sections  concern- 


ing the  payment  of  alimony.  Section 
2029  of  the  later  Code  gave  a  general 
lien  on  the  realty  of  the  party  against 
whom  the  decree  was  rendered,  "as 
in  the  case  of  other  judgments,"  but 
provided  that  when  alimony  was  de- 
creed from  year  to  year,  the  decree 
"shall  not  be  a  lien  on  the  realty,  as 
aforesaid,  but  an  execution  in  the 
hands  of  a  proper  officer,  issued  for 
the  purpose  of  enforcing  such  decree, 
shall  constitute  a  lien  on  the  real  and 
personal  property  of  the  defendant  in 
such  execution,  so  long  as  the  same 
shall  lawfully  remain  in  the  posses- 
sion of  such  officer  unsatisfied."  It 
was  further  provided  in  that  section 
as  follows:  "In  lieu  of  the  lien  of 
such  decree  for  alimony  from  year  to 
year,  it  is  hereby  provided  that  the 
party  against  whom  such  decree  may 
be  rendered  shall  be  required  to  give 
security  anple  and  sufficient  for  such 
alimony;  but  where  default  has  been 
made  in  giving  such  security,  ihe  de- 
cree for  alimony  from  year  to  year 
shall  be  a  lien  as  in  case  of  general 
judgments."  Another  section  (46d&) 
provided  as  foHo^ws:  "N^  person  shall 
be  arrested,  held  to  bail,  or  inainis- 
oned,  on  any  mesne  process  or  execu- 
tion founded  upon  any  civil  action 
whatsoever."  An  act  of  1908  (Sees. 
Acts  1903,  p.  240)  added  a  new  section 
(4827a)  which  provided  that  no  prop- 
erty should  he  exenqrt  from  executiOB 
or  gamishoMfBt  or  a  decree  of  alimony. 
Ordering  the  release  of  the  petitioner, 
the  court  said:  "ConsideratioB  of 
these  provisions  kftds  us  to  the  con- 
clusion that,  as  regarded  1^  our  law- 
makers, a  decree  for  alimony  and 
maintenance,  when  made,  is  a  judg- 
ment or  decree  for  a  debt — ^the  amount 
fixed  becomes  a  debt;  it  is  a  lien,  as 
other  judgments  for  debts  are;  it  is 
collectable  by  execution;  no  property 
is  exempt  from  levy  under  an  execu- 
tion to  enforce  it;  and,  under  §  4685 
of  the  Revised  Statutes,  to  say  nothing 
of  §  16  of  article  2  of  our  Constitution, 
there  can  be  no  imprisonment  to  en- 
force its  payment." 

But  the  conclusion  reached  in  Mis- 
souri that  a  decree  for  the  payment  of 
alimony  is  but  an  order  for  the  pay- 
ment of  money,  and  not  punishable  by 
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process  of  contempt,  does  nOt  mean 
that  a  party  may  not  be  put  in  con- 
tempt for  disobeying  a  decree  for  the 
performance  of  acts  which  are  within 
his  power,  and  which  the  court  may 
properly  order  to  be  done.  Goughlin 
V.  Bhleit,  supra,  wherein  it  was  said: 
"If  it  were  shown,  for  instance,  that 
the  party  had  in  his  possession  a  cer- 
tain specific  sum  of  money,  or  other 
things,  which  he  refused  to  deliver  up 
under  the  order  of  the  court  for  any 
purpose,  it  may  very  well  be  that  his 
disobedience  would  be  a  contempt  foir 
which  he  mi^ht  lawfully  be  impris- 
oned. But  the  order  must  be  for  the 
performance  of  some  specific  act  other 
than  the  mere  pasrment  of  money.  For 
such  a  contempt  as  this  would  sop- 
pose,  the  statute  has  made  a  special 
provision  to  the  effect  that  *where  a 
judgment  required  the  performance  of 
any  other  act  than  the  payment  of 
money,'  and  the  party  neglects  or  re- 
fuses obedience,  lie  may  be  punished 
by  the  court  as  for  a  contempt,  by  fine 
or  imprisonment,  or  both,  or,  if  neces- 
sary, by  sequestration  of  pr6perty/  ** 

V.  Kebraslca, 

In  Nebraska,  an  order  for  the  pay- 
ment of  alimony  is,  by  statute,  of  the 
same  character  as  a  judgment  at  laif, 
and  its  enforcement  and  collection  are 
limited  to  the  sane  means.  Segear  v. 
Segear  (1888)  28  Neb.  30«,  36  N.  W. 
5M;  Leeder  v.  State  (1898)  66  Neb. 
133,  K  N.  W.  541. 

The  statate  (Neb.  Comp.  Stat.  chap. 
26,  §  4a,  title.  Divorces  and  Alimony), 
provides  as  follows:  "All  judgments 
and  orders  for  paym^it  of  alimony  or 
of  maintenance  in  actions  of  divorce 
or  maintenance  shall  b6  liens  upon 
property  in  like  manner  as  in  other 
•Wtions,  and  may  in  the  same  manner 
be  enforced  and  collected  by  execution 
and  proceedings  in  aid  thereof,  or 
<other  action  or  process  as  other  jndip- 
ments/' 

In  Segear  v.  Segear,  supra,  wherein 
it  appeared  that  the  defendant  was 
committed  to  jail  for  his  failure  to 
pay  alimony,  the  court  said :  "The  pro- 
visions of  this  section  establish  the 
character  of  an  order  for  the  payment 
of  alimony  with  that  of  a  judgment  at 
law,  and  limit  the  enforcement  and 


collection  to  the  same  means.  It  is  not 
in  the  nature  of  tort,  and,  in  the  ab- 
sence of  fraud  by  the  defendant,  he 
could  not  be  subjected  to  a  more  sum- 
mary method  of  collection  than  that  of 
levy  and  sale  of  property  as  upon  exe- 
cutions at  law." 

And  in  Leeder  v.  State,  sttpra,  the 
court,  ordering  the  release  of  a  de- 
fendant committed  to  jail  for  his  fail- 
ure to  pay  alimony,  said:  "It  is  true 
the  orcbM*  of  commitment  recites  that 
he  agreed  to  bring  into  court  by  a 
specified  time,  to  apply  on  the  decree 
for  alimony,  the  sum  of  $100,  and  tiiot 
he  failed  to  keep  his  promise  in  that 
regard;  but  this  constituted  neither  an 
actual  nor  constructive  contempt  of 
court.  The  defendafnt  eould  no  more 
be  adjudged  guilty  of  contempt,  and 
fined  and  imprisoned  for  failing  to  pay 
the  $100,  than  he  could  be  punished  as 
for  contempt  for  a  refusal  to  pay  his 
grocery  bill,  or  to  pay  an  ordinary 
judgment.  The  proceedings  uniler  re- 
view were  without  jurisdiction  and 
void,  and  the  order  and  sentence  are 
reversed  and  the  proceedings  dis- 
missed.'' 

VI,  Kew  Jemey* 

While  not  involving  alimony  in  the 
striet  sense,  the  point  under  discus- 
sion was  adjudicated  in  Aspinwall  v. 
Aspinwall  (1896)  68  N.  J.  Eq.  684,  33 
Atl.  470,  in  regard  to  a  separation 
agreement,  the  performance  of  which 
was  decreed  by  the  court.  The  re- 
spondent having  failed  to  pay  to  the 
appellant  the  money  decreed  to  be  due 
under  the  articles  of  separation,  appli- 
cation was  made  for  an  attachment  for 
contempt  to  compel  the  performance 
of  the  decree.  In  New  Jersey,  a  stat- 
utory provisiein  empowered  the  en- 
forcement of  decrees  for  money  by  the 
sequestration  of  the  estate  of  the  de- 
fendant, and  by  the  issuance  of  writs 
of  fi.  fa.  and  ca.  sa.  against  him,  and 
gave  the  decrees  which  directed  the 
payment  of  a  sum  of  money  by  one  per- 
son to  another  the  force,  operation, 
and  effect  of  judgments  at  law.  Deny- 
ing the  enforcement  of  the  decree  by 
contempt  proceedings,  the  court  said: 
"In  my  opinion,  the  effect  of  this  le^ 
islation  was  to  do  away  with  the  proc- 
ess of  contempt  as  a  method  of  en- 
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forcing  decrees  for  the  pa3rment  of 
moneys  due  upon  contracts  between 
the  parties,  in  cases  where  no  special 
equities  exist,  and  to  substitute  there- 
for sequestration  of  the  defendant's 
estate,  the  writ  of  fieri  facias  against 
his  real  and  personal  property,  and,  in 
cases  of  fraud,  the  writ  of  capias 
against  his  person.'' 

In  the  subsequent  case  of  Flower  v. 
Flower  (1901)  —  N.  J.  Eq.  — ,  49  Atl. 
158,  the  court,  after  citing  the  Aspin- 
wall  Case,  supra,  refused  an  attach- 
ment for  contempt,  it  appearing  that 
the  complainant  had  been  awarded  an 
execution  for  unpaid  alimony,  which 
remained  unexhausted. 

Vll.  New  York, 

I 

The  early  New  York  case  of  Lansing 
V,  Lansing  (1871)  4  Lans.  877,  revers- 
ing (1871)  41  How.  Pr.  248,  held  that  a 
final  judgment  for  alimony,  being  a 
judgment  for  money  and  enforceable 
by  execution,  could  not  be  enforced  by 
process  of  contempt.  This  doctrine 
found  support  in  the  later  cases  of 
Howe  V.  Howe  (1878)  6  N.  Y.  Week. 
Dig.  460,  and  Gane  v.  Gane  (1879)  13 
Jones  &  S.  355,  motion  for  reargument 
denied  in  (1880)  14  Jones  &  S.  218. 
The  statute  under  consideration  in 
those  cases  empowered  courts  of 
record  to  fine  or  imprison  parties  for 
the  nonpayment  of  any  sum  of  money 
ordered  by  the  court,  in  cases  where, 
by  law,  execution  was  unavailable  for 
the  collection  of  such  sum. 

Doubt  was  first  cast  on  the  correct- 
ness of  the  doctrine  laid  down  in  the 
foregoing  cases  by  Park  v.  Park 
(1879)  18  Hun,  466,  affirmed  in  (1880) 
80  N.  Y.  156,  wherein  the  court  said: 
'In  regard  to  the  collection  of  final 
alimony  it  was  decided  in  Lansing  v. 
Lansing  (1871)  4  Lans.  877,  that  it 
was  to  be  collected  by  execution.  It 
is  not  explained,  however,  in  that  case, 
how  a  judgment  for  final  alimony  is  to 
be  docketed — ^whether  or  not  a  new 
docket  is  to  be  made  every  time  the 
annual  or  semiannual  alimony  be- 
comes payable.  And  as  a  judgment  is 
made  a  lien  only  for  ten  years  from 
the  filing  of  the  roll  and  docketing,  it 
is  not  clear  how,  after  ten  years  from 
the  judgment,  the  amounts  of  alimony 


are  to  be  docketed  so  as  to  be  lien  od 
land.  And  docketing  is  necessary  be- 
fore the  issue  of  execution.  Code, 
§§  287,  282.  Besides,  after  the  lapse 
of  five  years  from  the  entry  of  judg- 
ment, execution  is  to  issue  only  by 
leave  of  the  court,  granted  on  notice. 
§§  283,  284.''  And  the  doctrine  was 
seriously  questioned,  by  way  of  dic- 
tum, in  Strobridge  v.  Strobridgfe 
(1880)  21  Hun,  288,  wherein  it  was 
said:  "The  extending  of  the  use  of 
the  writ  of  execution  to  courts  of  eqai- 
ty  did  not  deprive  them  of  any  remedy 
previously  employed  for  the  enforce- 
ment of  their  decrees." 

Section  1773  of  the  Code  of  CJivil 
Procedure  now  expressly  authorizes 
attachment  for  contempt  where  ali- 
mony remains  unpaid. 

Vlll.  West  Virginia. 

The  reported  case  (Smith  v.  Smith, 
ante»  1149)  holds  that  the  West  Vir- 
ginia statute,  which  iii4>liedly  denies 
the  power  to  enforce  a  decree  for  the 
payment  of  money  by  process  of  con- 
tempt, is  not  applicable  to  a  decree  for 
alimony. 

IX.  Wiscoftsin, 

In  the  Wisconsin  case  of  Staples  v. 
Staples  (1894)  87  Wis.  692,  24  L.R.A. 
433,  58  N.  W.  1036,  it  was  contended 
that,  since  under  one  statute  a  judg- 
ment for  alimony  could  be  enforced  by 
execution,  and  under  another  statate 
contempt  proceedings  for  the  nonpay- 
ment of  money  were  authorized  only 
where  an  execution  could  not  be 
awarded,  a  judgment  for  alimony,  be- 
ing capable  of  enforcement  by  execu- 
tion, was  unenforceable  by  process  of 
contempts  Affirming  the  action  of  the 
lower  court  in  committing  the  def^d- 
ant  for  contempt,  the  court  said: 
"Were  the  judgment  here  a  judgment 
-for  a  gross  sum,  payable  at  once,  it 
night  undoubtedly  be  docketed  as  s 
money  judgment,  and  execution  might 
issue  to  enforce  it.  .  .  .  In  that 
case  the  argument  would  be  strong 
that  contempt  proceedings  could  not 
be  resorted  to,  and  the  position  would 
not  be  without  authority.  .  .  .  But 
conceding  the  correctness  of  the  doc- 
trine, it  cannot  apply  to  the  present 
case.    Execution  can  be  issued  only  on 
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a  jadfirment  which  has  been  docketed. 
Rev.  Code,  §§  2968»  2969.  It  does  not 
appear  in  the  present  case  that  any 
judgment  has  been  docketed  for  any 
of  the  instalments  of  alimony.  In 
fact,  there  seems  to  be  no  provision 
of  law  for  such  docketing.   .  •   .  And 


docketing  is  necessary  before  the  is- 
sue of  execution.  .  .  .  Our  conclu- 
sion is  that  contempt  proceedings  will 
lie  to  compel  payment  of  instalments 
of  alimony  ordered  te  be  paid  in  the 
future  by  a  final  judgment  of  divorce, 

A«  o«  M. 


»» 


SAMUEL  KUMIN 

V. 

IDA  S.  FINE  et  al. 


SAME 

V. 

MAURICE  FINE  et  al. 

■ 

Mtissachusetts  Supreme  JuiUcial  Court  ^January  2,  1018, 

(2S9  Mass.  75,  118  N.  £.  187.) 

Evidence  — -  unanswered  letter  —  new  transactioa. 

1.  An  unanswered  letter  written  by  the  holder  of  a  note  to  the  indorser, 
stating  that  holder  would  look  to  indorser  for  payment,  is  not  admissible 
in  an  action  on  renewal  notes  executed  after  receipt  of  the  letter. 

[See  note  an  this  question  beginning  on  page  1163.] 


—  evidence  of  facts  stated. 

2.  The  addressee  is  ordinarily  not 
required  to  reply  to  a  letter,  and  his 
failure  to  do  so  is  no  evidence  of  the 
facts  therein  stated. 

[See  10  R.  C.  L.  1150.] 

—  admissions. 

8.  Unanswered  letters  from  the 
holder  of  a  note  to  indorser,  claiming 
liability  on  the  part  of  the  indorser, 
not  part  of  a  mutual  correspondence 


between  the  parties,  or  in  reply  to  any 
communication  by  the  indorser,  and 
not  referred  to  in  any  subsequent  con- 
versation between  the  parties,  are  not 
admissible  as  admissions  in  an  action 
against  the  indorser  on  the  note. 
[See  10  R.  C.  L.  1150.]  * 

Appeal  —  exclusion  of  immaterial  evi- 
dence. 
4.  Exclusion  of  immaterial  evidence 

is  not  reversible  error. 


Exceptions  by  plaintiff  to  rulings  of  the  Superior  Court  for  Worcester 
County  (White,  J.)  made  during  the  trial  of  consolidated  actions  brought 
to  recover  the  amount  of  two  promissory  notes  given  by  defendant  Kaplan 
to  plaintiff,  and  indorsed  by  the  other  defendants,  which  resulted  in  judg- 
ments for  defendants  Fine.     Overrvled. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  George  A.  Drury,  Fred  A.      (3),  p.  1268;  1  Greenl.  Ev.  15th  ed.  § 


Walker,  and  J.  Fred  Humes  for  plain- 
tiff, 

Messrs.  Thomas  H.  Sullivan  and 
George  A.  Gaskill,  for  defendants 
Fine : 

The  four  letters  sent  to  defendant 
Fine,  to  which  he  made  no  reply,  by 
plaintiff,  and  offered  in  evidence, 
were  inadmissible. 

Fearing  v.  Kimball,  4  Allen,  126,  81 
Axa.  Dec.  690;  2  Wigmore,  Ev.  §  1073 


198,  p.  274;  16Cyc.  960,  note  59;  Buf- 
fum V.York  Mfg. Go.  175  Mass. 474,  56 
N.  E.  599 ;  Thomas  v.  Wells,  140  Mass. 
517,  5  N.  E.  485;  Smith  v.  Abbott,  221 
Mass.  331,  109  N.  E.  190;  Com.  v.  East- 
man, 1  Cush.  215;  Percy  v.  Bibber,  134 
Mass.  404;  Callahan  v.  Goldman,  216 
Mass.  287,  103  N.  E.  687;  Huntress  v. 
Han  ley,  195  Mass.  236,  80  N.  E.  946; 
Pye  V.  Perry,  217  Mass.  68,  104  N.  E. 
460;  Com.  v.  Kenney,  12  Met.  287,  46 
Am.  Dec.  672. 
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Crosby,  J.,  delivered  the  opinion 
of  the  court : 

These  are  two  actions  of  contract, 
tried  together,  to  recover  the 
amount  of  two  promissory  notes 
given  by  the  defendant,  Barnard 
Kaplan,  to  the  plaintiff,  and  indorsed 
by  the  other  defendants.  The  notes 
were  given  in  renewal  of  previous 
notes  given  by  the  defendants  to  the 
plaintiff. 

The  defendants  Fine  contended 
that  when  the  original  notes  were 
given  they  indorsed  them  for  the 
accommodation  of  the  plaintiff,  and 
that,  in  consideration  of  such  in- 
dorsements of  the  notes  and  of  the 
renewals,  the  plaintiff  agreed  that 
he  would  hold  them  harmless.  The 
jury,  in  answer  to  a  special  question 
submitted  to  them,  found  that  the 
notes  declared  on  were  signed  by 
the  defendants  Fine  at  the  request 
and  for  the  accommodation  of  the 
plaintiff. 

The  plaintiff  offered  in  evidence 
four  letters  written  by  him  to  the 
defendant  Maurice  Fine.  They  were 
excluded  by  the  presiding  judge, 
subject  to  the  plaintiff's  exception. 
It  appeared  that  notes  in  renewal  of 
previous  notes  indorsed  by  the  de- 
fendants Fine  were  given  to  the 
plaintiff  after  the  receipt  of  all  the 
letters.  It  was  agreed  that  no  reply 
was  made  to  any  of  the  letters,  each 
of  which  in  substance  stated  that  the 
plaintiff  would  look  to  the  defendant 
Maurice  Fine  for  payment  of  the 
note  therein  referred  to,  if  it  was 
not  paid  by  Kaplan,  the  maker. 
These   letters,   written   before  the 

notes  declared  on 
were  indorsed  by 
the  defendants  Fine, 
plainly  were  inad- 
missible, although  we  do  not  mean 
to  intimate  that  they  would  have 
been  competent  if  written  after- 
wards. 

The  rule  is  well  established  that 
a  person  to  whom  a  letter  is  ad- 
dressed ordinarily  is  not  required  to 
make  any  reply;  and  failure  to  an* 

swer  it  is  no  evi- 
fS^^lu^eiL         dence  of  the  truth 

of  the  facts  therein 
stated,  because  such  evidence  would 


Kvidence— 

letter— iie^r 
tranaactioM. 


tdviisaioms. 


be  in  violation  of  the  rule  that  a 
party  cannot  make  evidence  for  him- 
self by  his  own  declarations.  It  was 
held  in  Wiedemann  v.  Walpole 
[1891]  2  Q.  B.  534,  60  L.  J.  Q.  B. 
N.  S.  762,  40  Week.  Rep.  114,  that 
in  an  action  for  breach  of  promise 
of  marriage  the  mere  fact  that  the 
defendant  did  not  answer  letters 
written  to  him  by  the  plaintiff,  in 
which  she  stated  that  he  had  prom- 
ised to  marry  her,  was  not  cor- 
roborative of  the  plaintiff's  testi- 
mony in  support  of  such  promise. 

In  the  case  at  bar,  the  letters  of- 
fered in  evidence  were  not  a  part  of 
mutual  correspondence  between  the 
parties  relating  to 
the  notes,  and  were 
not  in  reply  to  any  communications 
written  by  the  defendant  Maurice 
Fine;  nor  does  it  appear  that  the 
letters  or  their  contents  were  ever 
referred  to  in  any  subsequent  con- 
versations between  the  parties. 
That  such  evidence  is  inadmissible 
has  often  been  held  by  this  court 
Smith  V.  Abbott,  221  Mass.  326, 331. 
109  N.  E.  190;  Pye  v.  Perry,  217 
Mass.  68, 104  N.  E.  460 ;  Callahan  v. 
Goldman,  216  Mass.  234,  103  N.  E. 
687 ;  Percy  v.  Bibber,  134  Mass.  404; 
Fearing  v.  Kimball,  4  Allen,  126,  81 
Am.  Dec.  690. 

The  plaintiff  saved  eleven  excep- 
tions to  the  exclusion  of  questions 
put  to  the  defendant  Maurice  Fine 
in  cross-examination,  the  first  three 
of  which  are  waived;  we  have  ex- 
amined the  others  in  connection 
with  all  the  evidence  printed  in  the 
record —  to  consider  them  separately 
would  serve  no  useful  purpose — and 
we  are  satisfied  that  the  questions 
called  for  evidence  which  would  not 
have  assisted  the  jury  in  deciding 
whether  the  defendants  Fine  were 
or  were  not  accommodation  in- 
dorsers,  which  was 
the  only  question  in  exeiti^o*  of 
the  case.  The  evi-  J^S^^^*** 
dence  therefore  was 
immaterial,  and  besides  would  have 
had  a  tendency  to  raise  collateral 
issues ;  it  was  excluded  rightly. 

Let  the  entry  be,  exceptions  over- 
ruled. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

AdmiMibility  in  favor  of  writer  of  unanswered  letter  not  part  of  mutual 

corretpondence. 


'  I.  Generally,  1168. 
n.  Letter  part  of  res  geste,  1166. 
IIL  Letter  relating  te  existing  contract, 

1166. 
IV.  Letter  containing  demand  w  nottoe, 

U6& 

/.  Cfenerally, 

Am  a  hroad  general  rule,  subject  to 
several  exceptions  hereinafter  consid- 
ared,  it  seems  that  a  letter  which  is 
not  a  part  of  a  mutual  correspondence, 
and  to  which  no  answer  is  made,  is  not 
ordinarily  admissible  in  favor  of  the 
writer  as  evidence  of  the  statements 
tlMrein  contained,  the  failure  to  reply 
not  being  considered  an  implied  ad- 
mission by  the  addressee  of  the  truth 
of  the  statements  made. 

Atobama.— H.  Curjel  &  Go.  v.  Hal- 
l^t  lifg.  Co.  (1917)  198  Aku  609,  78 
So.  968. 

fiOwtniana.  —  Porter  v*  Ledoux 
(1851)  6  La.  Ann.  877. 

Mavyland.^Biggs  v.  Stueler  (1901) 
98  Md.  100,  48  Atl.  727. 

M assachuselta. — ^Robinson  v.  Fitch- 
burg  &  W.  R.  Co.  (1865)  7  Gray,  92. 

Michigan*  —  State  Bank  v.  McCabe 
(1904)  185  Mich.  479>  98  N.  W.  20. 

Nebraska.*— Kane  v.  Chicago,  B.  & 
Q.  R.  Go.  (1911)  90  Neb.  112,  36  L.R.A. 
(N.S.)  1145,  182  N.  W.  920,  Ann.  Gas. 
3913A,  764. 

New  Jersey. — State,  Hand,  Prose- 
cutor V.  Howell  (1897)  61  N.  J.  L. 
142,  88  Atl.  748. 

New  York.  —  Levison  v;  Seybold 
Mach.  Co.  (1898)  22  Misc.  827,  49  N. 
Y.  Supp.  148;  La  Bau  v..  Vanderbilt 
(1879)  8  Redf.  899;  Learned  v.  Tillot- 
aon  (1884)  97  N.  Y.  1,  49  Am.  Rep. 
506. 

Englaiid*— Fairlie  v.  Denton  (1828) 

8   Gar.  ft  P.   108;   Draper  v.  Crofts 

(1846)  15  Mees.  &  W.  166,  158  Eng. 

Beprint,  807,  15  L.  J.  Exch.  N.  S.  92. 

The  reason  for  this  view  was  well 
stated*  by  way  of  dictum,  in  Fenno  v. 
Wetten  (1858)  31  Vt  845,  wherein  it 
was  said:  '  ''Where  there  has  been  a 
correspondence  between  parties  in  re- 


gard to  some  subject-matter,  and  one 
of  the  parties  writes  a  letter  to  the 
other  making  statements  In  regard  to 
such  subject-matter,  of  which  the  lat- 
ter has  knowledge,  and  which  he 
would  naturally  deny  if  not  true,  and 
he  wholly  omits  to  answer  such  letter, 
such  silence  is  admissible  as  evidence 
tending  to  show  the  statements  to  be 
true.  Still  all  such  evidence  is  of  a 
lighter  character  than  silence  when 
the  same  facts  are  directly  stated  to 
the  party.  Men  use  the  tongue  much 
more  readily  than  the  pen.  Almost  all 
men  will  reply  to  and  deny  or  correct 
a  false  statement  verbally  made  to 
them.  It  is  done  on  the  spot  and  from 
the  first  impulse.  But  when  a  letter  is 
received  making  the  same  statement, 
the  feeling  which  readily  prompts  the 
verbal  denial*  not  infrequently  cools 
before  the  time  and  opportunity  arrive 
for  writing  a  letter.  Other  matters 
intervene.  A  want  of  facility  in  writ- 
ing, or  an  aversion  to  correspondence, 
or  habits  of  dilatoriness  may  be  the 
real  cause  of  the  silence.  As  the  omis- 
sion to  reply  to  letters  may  be  ex- 
plained by  so  many  causes  not  appli- 
cable to  silence  when  the  parties  are 
in  personal  conversation,  we  do  not 
think  the  same  weight  should  be  at- 
tached to  it  as  evidence.  Where  the 
party  replies  to  the  letter,  but  says 
nothing  upon  points  which  he  would 
naturally  contradict  if  untrue,  as,  in 
this  case,  in  Weston's  reply  to  Fenno's 
first  letter,  the  silence  furnishes 
stronger  proof  of  acquiescence  in  the 
allegod  facts  than  the  subsequent  en« 
tire  omission  to  reply.''  Compare  Hi!) 
V.  Pratt  (1856)  29  Vt  119. 

So,  in  Fairiie  v.  Denton  (Eng.)  su> 
pra,  the  court  said :  "What  is  said  to 
a  man  before  his  face,  he  is  some  de- 
gree called  on  to  contradict,  if  he  do 
not  acquiesce  in  it;  but  the  not  an- 
swering the  letter  is  quite  different; 
and  it  is  too  much  to  say  that  a  man, 
by  omitting  to  answer  a  letter,  at  all 
events  admits  the  truth  of  the  state- 
ments that  letter  contains.    I  am  of 
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opinion  that  this  letter  cannot  be  read. 
You  may  have  that  single  line  read, 
in  which  the  plaintiff  makes  a  demand 
of  a  certain  amount,  but  not  any  other 
part  which  states  any  supposed  fact  or 
facts." 

The  plaintiff  in  Learned  v.  Tillotson 
(N.  Y.)  supra,  demanded  that  the  de- 
fendant account  for  all  purchases  and 
sales  of  certain  stock  under  an  alleged 
copartnership  agreement.  On  the 
question  whether  a  valid  agreement 
existed  between  the  parties  the  plain- 
tiff sought  to  introduce  in  evidence  an 
unanswered  letter  from  him  to  the  de- 
fendant, giving  his  version  of  the 
transaction  from  which  he  alleged  the 
contract  arose.  The  court  held  the 
letter  not  to  be  admissible,  saying: 
"We  think  that  a  distinction  exists  be- 
tween the  effect  to  be  given  to  oral 
declarations  made  by  one  party  to  an< 
other,  which  are  in  answer  to  or  con- 
tradictory of  some  statement  made  by 
the  other  party,  and  a  written  state- 
ment in  a  letter  written  by  such  party 
to  another.  It  may  well  be  that,  under 
most  circumstances,  what  is  said  to  a 
man  to  his  face,  which  conveys  the 
idea  of  an  obligation  upon  his  part  to 
the  person  addressing  him,  or  on 
whose  behalf  the  statement  is  made, 
he  is  at  least  in  some  measure  called 
upon  to  contradict  or  explain;  but  a 
failure  to  answer  a  letter  is  entirely 
different,  and  there  is  no  rule  of  law 
which  requires  a  person  to  enter  into 
a  correspondence  with  another  in  ref; 
erence  to  a  matter  in  dispute  between 
them,  or  which  holds  that  silence 
should  be  regarded  as  an  admission 
against  the  party  to  whom  the  letter  is 
addressed.  Such  a  rule  would  enable 
one  party  to  obtain  an  advantage  over 
another,  and  has  no  sanction  in  the 
law." 

In  State,  Hand,  Prosecutor,  ▼.  How- 
ell  (N.  J.)  supra,  it  appeared  that 
Hand,  a  sheriff,  took  in  execution  the 
goods  of  one  Elliott,  a  tenant  of  How- 
ell, sold  the  same  and  paid  the  pro- 
ceeds to  the  plaintiffs.  On  the  trial 
Howell  testified  that  before  the  sale 
he  posted  a  letter  to  the  sheriff,  con- 
taining notice  of  his  claim  for  rent, 
and  that  the  letter  was  returned  to 
him  unanswered.     The  admission  of 


the  contents  of  this  letter  was  object- 
ed to.  It  was  held  that  the  objection 
was  well  taken,  the  court  saying  that 
it  was  no  legal  evidence,  and  had  no 
relevancy  in  the  case  except  to  work 
an  implied  admission  of  notice  of  the 
claim  on  the  part  of  the  sheriff,  and 
that  the  recipient  was  not  called  on  to 
reply,  or  be  considered  as  admitting 
what  was  written. 

State  Bank  v.  McCabe  (1904)  135 
Mich.  479,  98  N.  W.  20,  was  a  suit  on 
a  promissory  note.  Letters  written 
by  the  cashier  of  the  plaintiff  bank, 
which  were  not  answered  by  the  de- 
fendant, were  offered  in  evidence,  in 
which  the  cashier  referred  to  a  prom- 
ise claimed  to  have  been  made  by  the 
defendant.  It  was  held  that  such  let- 
ters were  inadmissible,  the  court  say- 
ing: "The  authorities  make  a  distinc- 
tion between  statements  made  orally 
and  those  contained  in  letters  which 
are  unanswered  or  not  acted  upon. 
In  the  former  case,  the  party  to  whom 
statements  hostile  to  his  interest  are 
made  may,  with  much  reason,  be  re- 
quired to  contradict,  or  be  held  to 
acquiesce  in,  their  truth.  In  the  lat- 
ter case,  he  is  not  called  .upon  to  go  to 
the  trouble  and  expense  of  writing  a 
denial,  and  silence  cannot  be  con- 
strued into  acquiescence  in  the  truth 
of  the  written  statements." 

In  Robinson  v.  Fitchbnrg  &  W.  R. 
Co.  (1856)  7  Gray  (Mass.)  92,  an  ac- 
tion for  personal  injuries,  the  plain- 
tiff sought  to  introduce  in  evidence  a 
letter  written  by  him  to  the  defendant 
in  which  he  claimed  damages,  which 
letter  the  defendant's  directors  voted 
to  lay  on  the  table.  It  was  held  that 
the  letter  was  incompetent,  not  being 
connected  with  any  act  or  omission  of 
the  defendant,  and  being,  in  effect, 
only  a  naked  declaration. 

In  Kane  v.  Chicago,  B.  &  Q.  R.  Co. 
(1911)  90  Neb.  112,  36  L.R.A.(N.S.) 
1145,  182  N.  W.  920,  Ann.  Cas.  1918A, 
764,  an  action  to  recover  sick  benefits 
by  a  member  of  a  railroad  relief  de- 
partment, the  defendant  attempted  to 
introduce  in  evidence  a  letter  written 
by  its  superintendent  to  the  plaintiff, 
stating  that  the  plaintiff  had  resigned 
from  the  defendant's  service.  The 
letter  was  held  to  be  inadmissible. 
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In  La  Bau  v.  Vanderbilt  (1879)  8 
Redf.  (N*  Y.)  884,  a  will  contest,  a 
son  of  the  testator,  against  whom  it 
was  claimed  the  testator  had  unjustly 
discriminated^  offered  in  evidence  a 
letter  written  by  him  to  the  testator, 
in  whieh  he  told  the  testator  that  he 
had  reformed  his  habits,  to  which  the 
testator  had  not  replied.  The  propo- 
nents objected,  first,  because  the  facts 
in  tibe  letter  could  not  affect  the  issue; 
and,  second,  because  the  receipt  of  the 
letter  by  the  deceased  neither  imposed 
any  obligation  on  him  to  answer,  nor 
justified  any  inference  that  he  ac- 
quiesced in  the  statements  contained 
therein.  It  was  held  that  these  ob- 
jections were  well  taken.- 

It  appeared  in  Biggs  t.  Stueltf 
(1901)  98  Md.  100,  48  Ail.  727,  that  a 
tenant,  before  his  term  expired,  left 
the  house  and  sent  the  keys  to  the 
lessor,  who  wrote  to  the  tenant,  saying 
that  he  received  the  keys  under  pro* 
test  and  would  hold  him  liable  for  any 
loss  he  should  sustain  in  not  being 
able  to  rent  the  premises,  since  their 
contract  provided  for  thirty  days'  no- 
tice. The  tenant  did  not  answer  th« 
letter.  The  court  held  that  the  failure 
to  answer  the  letter  could  not  be  con- 
strued as  an  admission  of  the  claim 
therein  made,  and  that  the  letter  was 
inadmissible. 

Similarly,  it  appeared  in  Draper  v. 
Crofts  (1846)  16  Mees.  &  W.  166,  153 
Eng.  Reprint,  807,  15  L.  J,  Exch.  N. 
S.  92,  that  the  plaintiff  had  let  prem- 
ises to  the  defendants  for  a  certain 
term.  One  defendant,  who  alone  actu- 
ally occupied  the  premises,  held  over 
after  the  period  for  which  they  were 
leased.  There  was  no  evidence  that 
the  defendant  Crofts,  who  did  not 
occupy  the  premises,  had  knowledge 
of  the  holding  over  on  the  part  of  his 
eotenant.  A  letter  written  by  the 
plaintiff  to  Crofts,  which  was  not  an-< 
swered,  demanding  rent  for  the  extra 
period,  was  sought  to  be  introduced  in 
evidence,  showing  Croft's  knowledge* 
The  d^^ndant  objected  to  the  adnus^ 
•ion  of  the  letter  on  the  ground  that 
it  furnished  no  evidence  against  him. 
it  was  held  that,  since  the  premises 
were  held  without  Croft's  assent,  he 
0tood  in  the  position  of  a  stranger 


who  was  not  bound  to  answer  the  let- 
ter, and  tiiat  if  not  absolutely  inad- 
missible it  was  of  very  little  value. 

So,  it  is  held  in  the  reported  case 
(KUMIN  V.  FiNB»  ante,  1161)  that  an 
unanswered  lettcnr  written  to  a  person 
who  was  not  legally  liable  on  certain 
notes,  stating  that  the  writer  would 
look  to  him  for  payment,  was  not  ad- 
nrissible. 

It  has  been  said  that  a  failure  to 
answer  a  self-serving  written  com- 
munication is  s^dom  to  be  regarded  as 
an  admission  by  the  person  addressed, 
but  that  exceptional  circumstances 
may  justify  the  court  in  submitting  it 
to  the  jury  with  a  proper  caution^ 
Morris  v.  Norton  (1896)  21  C.  C.  A. 
553,  43  U.  S.  App.  789,  76  Fed.  912, 
wherein  the  court  said:  ^he  rule  is 
well  settled  that  conversations  be- 
tween parties  to  a  controversy,  in 
which  one  makes  a  statement  of  fact 
of  which  both  have  personal  knowl- 
edge, and  which  naturally  calls  for  a 
denial  by  the  other  if  the  statement  is 
untrue,  are  competent  against  the  si- 
lent party,  as  admissions,  by  acquies- 
cence, of  the  truth  of  the  statement. 
The  weight  of  the  admissions  varies 
with  the  circumstances  of  the  case 
and  the  strength  of  the  probability 
that  the  statement,  if  untrue,  would 
have  evoked  a  denial,  and  is  always 
for  the  jury,  guided  by  a  proper  cau- 
tion of  the  court  as  to  the  theory  upon 
which  such  conversations  are  admit- 
ted. .  .  .  With  respect  to  written 
communications,  however,  the  rule  is 
different,  because  the  failure  of  one 
receiving  a  letter  to  answer  it  may  be 
attributed  to  many  causes  besides  an 
acquiescence  in  the  truth  of  what  ik] 
written,  and  such  a  rule  would  furnish; 
a  dangerous  weapon  in  the  hand  of  an* 
unscrupulous  party  to  make  evidence 
in  his  favor  against  a  careless  oppo- 
nent. It  cannot  be  said,  however,  to  be 
an  unvarying  rule  that  an  unanswered 
letter  may  not  be  evidence  against  the 
person'  addressed,  because  there  are 
cases  in  which  such  letters  have  been 
admitted.  Fenno  v.  Weston  (1B58)  31 
Vt.  345;  Gaskill  v.  Skene  (1850)  14 
Q.  B.  668,  117  Eitg.  Reprint,  257,  19 
L.  J.  Q.  B.  N.  S.  275,  14  Jur.  597; 
Gore  V.  Hawsey  (1862)  8  Fost.  &  F^ 
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(Eng.)  509;  Lucy  v.  Moaflet  (ia60) 
5  Hurlst.  &  N.  229,  157  Eng.  Reprint, 
1168,  29  L.  J.  Exch.  N.  S«  110;  Roe  y. 
Day  (1886)  7  Car.  Sl  F.  (Eng.)  705. 
These  authorities  are  explained — some 
of  them — on  the  view  that  a  demand 
by  the  plaintiff  of  the  defendant  was 
necessary  to  the  plaintiff^s  case,  and 
the  letter  unanswered  was  competent 
to  show  this,  but  it  will  be  observed 
that  even  in  those  cases  the  jury  was 
permitted  to  draw  inferences  from  the 
failure  to  answer  the  demand.  The 
better-supported  rule,  probably,  is 
that  unanswered  letters  are  ordinarily 
not  evidence  against  the  person  ad- 
dressed, as  admissions  of  the  truth  of 
statements  contained  therein.'' 
i  But  in  St.  Joseph  Hydraulic  Co.  ▼. 
Globe  Tissue  Paper  Co.  (1901)  156 
Ind.  665,  59  N.  E.  995,  an  action  to 
enforce  a  contract,  for  a  lease  of  wa* 
ter  power,  it  was  shown  that  the  plain- 
tiff wrote  a  letter  to  the  defendant,  in- 
closing a  check  for  water  rent  and 
stating  the  terms  on  which  the  check 
was  sent.  The  defendant  kept  the 
check,  but  made  no  answer  to  the  let- 
ter. On  the  question  whether  the  let- 
ter was  admissible  in  favor  of  the 
plaintiff,  to  show  the  defendant's  ac- 
ceptance of  the  terms,  the  court  held 
that  the  letter  was  competent,  saying : 
"There  are  circumstances  under 
which  unanswered  letters  are  compe- 
tent evidence  of  admission,  as  when 
the  party  receiving  the  letters  has  in 
any  way  invited  the  same,  or  when 
there  is  any  ground  to  infer  that  he 
acted  on  the  letter  by  partially  an- 
swering, or  otherwise  recognized  the 
same,  or  when  such  letters,  goods,  or 
other  articles  are  forwarded  with 
bills,  and  received  without  return  of 
protest." 

it.  Leiter  part  of  re9  gesim. 

Unanswered  letters  are  admitted  In 
favor  of  the  writer  when  they  form 
part  of  the  res  gestae.  Murray  v.  Bast 
End  Improv.  Co.  (190^1)  22  Ky.  L.  Rep. 
1477,  60  S.  W.  648;  Thoradike  v.  Bos- 
ton (1840-)  1  Met  (Mass.)  242. 

In  Murray  v.  East  End.  Impror.  Co« 
(Ky.)  supra,  it  appeared  that  a  per*- 
sonal  interview  was  had  between  the 
president  of  the  defendant  corporation 
and  the  ptesident  of  a  bank  with  re- 


spect to  the  making  of  a  loan  to  tlie 
defendant.  The  bank  thereafter  re- 
fusing the  loan,  the  defendant's  lureai- 
dent  wrote  to  the  plaintiff,  who  had 
brought  the  parties  together,  inform- 
ing him  of  the  fact  The  plaintiff 
failed  to  answer  the  letter,  and  re- 
mained silent  until  after  the  death 
of  the  defendant's  president,  and  then 
sought  to  obtain  a  coauniasion.  It  was 
held  that  the  letter  was  admissible 
as  part  of  the  res  geste,  showing  ac- 
quiescence on  the  part  of  the  plaintiff 
in  the  view  that  he  was  not  entitled 
to  a  connntssion  since  the  loan  was 
not  made.  The  court  said  tiuit  let- 
ters which  pass  between  parties  to  a 
contract  immediately  before  or  after  a 
transaction  may  be  so  connected  with 
and  related  to  it  as  to  become  part  ef 
the  res  geste. 

Thomdike  v.  Boston  (Maaa.)  anpra, 
was  an  action  to  recover  the  amouat  of 
a  poll  tax  and  a  personal  pn^pesty  tasL 
In  order  to  show  that  he  was  not  a  res- 
ident  of  Boston,  the  plaintiff  offered  in 
evidence  declarations  he  had  made  im 
leaving  the  country,  of  his  intention 
to  remain  in  Edinburgh,  also  an  un- 
answered letter  from  him  to  his  agent 
declaring  his  intention  to  remain  in 
Edinburgh.  The  letter  was  offered  on 
the  ground  that  it  was  a  declaration 
of  the  plaintiff,  accompanied  by  his 
act  of  removal  from  Boston  to  Edin- 
burgh, and  therefore  was  good  evi- 
dence of  his  intention,  connected  with 
his  acts,  and  admissible  as  part^of  the 
res  gestae.  The  court  held  that  the 
letter  was  admissible  on  this  ground. 

Se^  also  Learned  v.  Tillotson  (1884) 
97  N.  T.  1,  49  Am.  Rep.  508,  stated  at 
length,  supra,  in  subdivision  I.,  where- 
in the  letter  in  question  was  held  not 
to  be  part  of  the  res  geste. 

I//.  MjeUer  relating  <o  egetoMiHy  eonfrvMl. 

Unanswered  letters  containiag  self- 
serving  declarations  may  be  admitted 
when  they  relate  to  aa  existing  eoa^ 
tract  bcA^ween  the  parties,  thoagh  they 
are  not  part  of  a  mutual  corvespond* 
eace.  .  Peninsular  Kaval  Stores  Co.  ▼. 
Parrish  (1918)  18  Ga.  App.  779,  M 
S.  B.  28;  Ross  v.  Reynolds  (1914)  112 
Me.  223,  91  Atl.  962;  Keeling-Eastor 
Co.  V.  R.  B.  Dunning  &  Co.  (1915)  118 
Me.  34,  92. Atl.  929;  Dennis  v.  Water 
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:ford  Packing  Co.  (1915)  118  Me.  169, 
93  Atl.  58,  Ann.  Cas.  1917D,  788; 
Sturtevant  v.  Wallack  (1886)  141 
Mass.  119,  4  N.  E.  615;  Gore  v.  Haw- 
aey  (1862)  8  Post.  A  F.  (Eng.)  699. 

In  Rom  ▼.  Reynolds  (1914)  112  Bf«u 
228,  91  AtL  952,  supra,  an  action  for 
deceit  in  the  sale  of  an  automobile, 
the  plaintiff  was  permitted  to  testify 
as  to  the  contents  of  a  letter  which 
he  wrote  to  the  defendant.  The  letter 
was  to  the  effect  that  the  defendant 
had  misrepresented  the  condition  of 
the  ear,  and  that  it  was  in  bad  con- 
dition, etc.  It  was  held  that  this  evi- 
dence was  admissible,  and,  although 
in  a  sense  self-serving,  if  the  charge 
therein  was  untrue,  it  was  calculated 
to  evoke  a  reply,  and  since  no  reply 
was  made,  that  fact  might  afford  an 
inference  that  the  charge  was  true. 

To  similar  effect  was  Keeling-Easter 
-Co.  V.  R.  B.  Dunning  &  Co.  (1915)  118 
Me.  34,  92  Atl.  929,  an  action  of  as- 
snmpsit  to  recover  the  price  of  512 
tons  of  crushed  oyster  shells.  On 
receiving  the  shells  the  defendant, 
after  discovering  their  inferior  qual- 
ity, wrote  to  the  plaintiff.  Informing 
liim  that  the  shells  were  defective  and 
not  what  had  been  contracted  for.  He 
iirrote  two  liters  to  this  effect,  re- 
ceiving no  answer.  The  letters  were 
admitted  in  evidence  over  the  plain- 
tiff's objection.  The  court  said  that 
letters  written  in  the  general  course 
'if  business,  and  not  specially  to  mana<- 
t'acture  evidence,  which  by  the  char- 
acter of  their  contMits  would  call 
forth  a  reply  denying  the  statements 
-therein,  were  admissible,  although 
they  were  self-serving  and  unan- 
-ftwered. 

But  in  Levison  v.  Seyl^ld  MadL  C«. 

(1898)   22  Misc.  327,  49  N.  Y.  SQpp. 

148,  an  action  to  recover  the  price  of 

a  machine,  the  contract  provided  that 

the  vendee  might  return  the  machine 

-within  tkirty  days  if  it  proved  to  be 

onsatisfaetory.     The   vendee    sold  it 

-one   week   after  purchasing  it,   and 

when  sued  for  the  price  asserted  that 

it  was.  defective,  putting  in  evidence 

an  unanswered  letter  from  him  to  the 

vendor  in  which  he  set  out  his  ver- 

•nion  of  the  transaction.    It  was  held 

^si  this  method  of*  making  evidence. 


by  letters  of  the  person  who  offered 
them  in  evidence,  was  not  permissible; 

In  Gore  v.  Hawsey  (1862)  3  Fost.  & 
F.  (Eng.)  599,  an  action  for  money 
expended  by  the  plaintiff  for  the  de- 
fendant at  his  request,  it  appeared 
that  the  plaintiff,  at  the  request  of  her 
seducer^  the  defendant,  had  taken 
lodgings  and  incurred  expenses  for 
her  confinement  during  childbirth. 
She  wrote  to  the  defendant  saying: 
"I  have  been  and  taking  the  room.  I 
will  tell  you  all  aboute  it  tiiis  evening 
when  I  see  you."  The  defendant  did 
not  reply.  The  court  held  that  the 
letter  was  admissible;  since  the  action 
was  founded  on  a  contract  with  re- 
spect to  the  writer's  expenses,  and  any 
letter  from  one  of  the  parties  to  the 
other  was  admissible. 

In  Peninsfilar  Naval  Stores  Co.  v. 
Parrish  (1913)  13  Ga.  App.  779,  80 
S.  E.  28,  the  plaintiff  sued  on  an  oral 
agreement  with  the  defendant,  where- 
by the  plaintiff  was  to  receive  $25  per 
month  for  his  services  in  assisting  in 
the  operation  of  certain  turpentine 
"places,''  owned  by  the  defendant,  and 
that  in  caae  of  sale  of  the  places,  the 
plamtiff  sfaoald  have  half  of  the  eoD- 
cess  after  debts  wete  paid.  Both  par- 
ties agreed  on  the  contraet  in  these 
terms,  but  tiie  plaintiff  contended  tfaatt 
the  indebtedness  on  the  places  was 
fixed  at  $18,060^  whereas  the  defend- 
ant contended  that  no  amount  was 
specified,  and  tiiat  at  the  time  of  the 
agreement  the  debt  waa  actually  $28,- 
000.  There  was  iatroAnoed  in  evi- 
dence an  unanswered  letter  from  the 
defendant  to  the  plaintiff,  written 
after  the  acrreement,  reading  as  fol- 
lows: "We  also  agree  to.  give  yon  a 
half  interest  tn  tiie  places  at  Adel  and 
Greggs,  after  the  debt  thfey  owe  us, 
and  interest  on-  the  same,  ie  entirely 
worked  out"  The  court  held  tfeia 
letter  to  he  Admissible;  since  if  it 
appeared*  thereby  that  liie  defendant 
was  placing^  a  different  constnietion 
on  the  agreement  than  the  plaintiff, 
it  was  the  letter's  duty  to  object  to 
the  construction,'  and  his  *  siloBoe 
should  be  deemed  acquiescence. 

Self-serving  letters  written  by  the 
plaintiff  after  a  transaction  is  closed, 
and  which  are  hot  answered;  by  the 
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defendant,  are  inadmissible,  since 
there  is  no  duty  on  the  part  of  the  de- 
fendant to  reply,  and  it  cannot  be  said 
that  his  failure  to  do  so  is  an  admis- 
sion of  the  truth  of  the  statements 
contained  in  the  letters.  Barrow  v. 
Newton  (1918)  55  Pa.  Super.  Ct.  387. 
See  also  Holler  v.  Weiner  (1850)  15 
Pa.  244. 

So,  in  Porter  v.  Ledoux  (1851)  6 
La.  Ann.  377,  the  plaintiff  sued  for 
breach  of  a  contract  to  lease  certain 
lands.  The  defendants,  in  attempting 
to  prove  that  the  contract  between 
them  and  the  plaintiif  became  void 
through  a  proviso  therein,  introduced 
the  following  letter  written  by  them 
to  the  plaintiff:  "Dr.  Porter,  Monroe, 
Ouachita.  Dear  Sir: — ^We  leased  you 
our  Bry  plantation  with  the  condition, 
as  you  will  recollect,  that  it  was  not 
already  leased  by  Mr.  Grammont  Fil- 
hiol,  whom  we  had  requested  to  rent 
the  said  property  for  us.  We  had  pre- 
pared the  lease  for  you  to  sign,  as  also 
a  writing,  providing  for  the  above  con- 
ditions; when  you  came  to  the  count- 
inghouse,  our  Mr.  Ledoux,  who  had 
made  the  agreement  with  you,  was  ab- 
sent, and  the  lease  was  handed  to  you, 
but  not  the  proviso.  We  hear  Unit  the 
property  had  been  rented  previously 
by  Mr.  Filhiol.  We  are' sorry  to  say 
that  the  contract  we  had  made  with 
you  becomes  null  and  void.  Yours  re- 
spectfully, A.  Ledoux  &  Go."  The 
plaintiff  never  answered  this  letter. 
It  was  held  that  this  letter  was 
not  admissible  to  vary  the  terms  of 
the  written  contract.  The  court 
said  that  if  caution  is  necessary  in 
inferring  acquiescence  from  silence, 
when  declarations  are  made  to  a  per- 
son face  to  face,  it  is  still  more  so 
when  declarations  are  made  by  let- 
ter, and  added:  "The  plaintiff  had 
a  written  contract,  which  had  been 
defeated  by  t^e  act  of  the  defendants. 
When  they  in  their  letter  declared  the 
matter  closed  and  the  agreement 
null,  and  did  not  even  ask  a  reply,  it 
seems  to  us  to  be  going  too  far  to  say 
that  the  plaintiff,  by  not  answering 
this  letter,  is  to  be  considered  as  ad- 
mitting the  truth  of  their  declara- 
tions, and  that  his  lease,  absolute  on 


its  face,  was  intended  to  be  condi- 
Uonal." 

Similarly,  in  Wagman  v.  Ziskind 
(1920)  —  Mass.  — ,  125  N.  E,  633, 
it  was  held,  following  the  reported 
ease  (Kumin  v.  Fine,  ante,  1161), 
that  an  unanswered  letter,  complain- 
ing of  the  breach  of  a  contact  by  the 
addressee,  was  not  admissible  as  evi- 
dence of  self-serving  statements 
therein. 

H.  Curjel  &  Go.  v.  Hallett  Mfg.  Co. 
(1917)  198  Ala.  609,  73  So.  938,  was 
an  action  for  breach  of  a  contract 
to  purchase  logs  from  the  plaintiff. 
The  defendant,  in  attempting  to  prove 
that  the  plaintiff  acquiesced  in  the 
cancelation  of  the  agreement  to  fur- 
nish the  first  instalment,  offered  a 
letter  written  by  himself  to  the  plain- 
tiff, in  which  he  stated  that,  since  no 
delivery  had  been  made,  he  was  ob- 
liged to  ask  that  delivery  of  the  first 
instalment  be  considered  canceled, 
and  requested  delivery  of  the  second. 
The  plaintiff  did  not  reply  to  the  let- 
ter. The  court  held  that  the  letter 
was  inadmissible,  since  the  plaintiff's 
failure  to  answer  could  not  be  treated 
as  an  admission  of  the  cancelation  of 
the  first  instalment. 

IF.  Lett^n*  containing  demand-  or  noMee. 

An  unanswered  letter  is  admissible 
on  behalf  of  the  writer,  to  show  a  de- 
mand made  or  notice  given  thereby. 
Hays  V.  Morgan  (1882)  87  Ind.  231; 
Sonnesyn  v.  Hawbaker  (1914)  127 
Minn.  15,  148  N.  W.  476;  State,  Hand, 
Prosecutor,  v.  Howell  (1897)  61  N.  J. 
L.  142,  38  Atl.  748;  Allen  v.  Peters 
(1860)  4  Phila.  (Pa.)  78;  Murphey 
V.  Gates  (1892)  81  Wis.  370,  51  N.  W. 
573;  Keen  v.  Priest  (1858)  1  Post.  & 
F.  (Eng.)  814. 

.  Allen  V.  Peters  (1860)  4  Phila. 
(Pa.)  78,  was  an  action  to  recover  the 
price  of  a  horse.  The  defendant  sold 
a  pair  of  horses  to  the  plaintiff,  war- 
ranting soundness.  Later  one  of  the 
horses  took  fright,  and,  at  the  in- 
stance of  the  plaintiff,  was  taken  back 
by  the  defendant,  who  furnished  the 
plaintiff  another  horse.  The  plaintiff 
alleged  that  this  horse  was  not  re- 
ceived as  a  permanent  substitute  for 
the  horse  which  had  taken  fright,  and 
that  after  the  laQse  of  a  month  he 
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i*8tiirned  the  horae,  accompanied  by  a 
letter  in  which  he  stated  that  he  was 
returning  the  hmree  which  was  loaned 
him  until  another  horse  could  be  fur* 
nished  in  place  of  the  one  which  had 
taken  fright,  and  that  if  another  was 
not  furnished  within  a  certain  time, 
he  would  sue  for  the  price  of  the 
horse.  The  defendant  read  the  letter, 
and  sent  the  horse  back  to  the  plain* 
t:(T.  The  lower  court  admitted  the  let* 
ter  in  evidence.  The  court  held  that  it 
was  not  necessary  to  decide  whether 
the  letter  was  properly  admitted,  and 
said:  "We  think  this  decision  places 
the  subject  on  its  true  grounds;  and 
the  result  of  the  whole  of  the  case 
seems  to  be  that  an  unanswered  letter, 
offered  by  the  party  by  or  for  whom 
it  was  written,  if  it  be  restricted  to 
making  a  demand  where  this  is  requi- 
site, or  giving  a  notice  merely,  is  al- 
ways admissible;  that  if  it  contain 
statements  of  a  different  nature,  and 
evidently  framed  for  a  different  pur- 
pose>  and  these  derive  no  support  from 
other  evidence  in  the  cause,  it  Should 
be  wholly  excluded;  but,  if  the  state- 
ments do  not  go  beyond  what  is  neces- 
sary to  render  the  demand  or  notice 
intelligible,  or  there  is  other  consen- 
taneous evidence,  the  whole  may  be 
submitted  to  the  consideration  of  the 
jury.  But  that  it  is  the  duty  of  the 
court,  whenever  such  a  letter  is  re- 
ceived, to  scan  its  contents  rigorously 
and  make  such  discriminating  obser- 
vations to  the  jury  that  they  may  be 
prevented  from  giving  undue  weight 
to  what  has  been  so  written.^'  See 
also  State,  Hand,  Prosecutor,  v.  How- 
ell (1897)  61  N.  J.  L.  142,  88  Atl.  748, 
set  out  supra,  I.,  wherein  the  court 
said  that  the  letter  in  question  was 
not  evidence,  except  to  show  notice  or 
demands 

Keen  v.  Priest  (1858)  1  Fost.  &  P. 
(Eng.)  314,  was  an  action  for  distrain- 
ing sheep  which  .were  privileged  from 
distress  for  rent  The  plaintiff  put 
in  evidence  a  letter  written  for  him 
by  his  attorney,  which  was  an  ordi- 
nary application  for  redress  for  ''an 
illegal  seizure  of  sheep"  made  by 
the  defendant.  .  The  defendant  never 
answered  the  letter/  It  was  held  that 
this  letter  was  admissible ;  that  it  was 
8  A.L.R.— 74. 


simply  a  demand,  and  that  the  defend- 
ant's silence  was  evidence  against 
him. 

In  Hays  ▼.  Morgan  (1882)  87  Ind. 
281,  the  appellee  sued  the  appellant 
on  a  note.  The  appellee  offered  in  evi- 
dence a  letter  written  by  him  to  the  ap- 
pellant, informing  him  of  the  loss  of 
the  note,  and  requesting  him  to  stop 
payment  on  it,  if  presented  by  anyone; 
that  the  loss  had  been  advertised,  and 
that  he  would  forward  an  affidavit. 
The  appellant  did  not  answer  this 
letter.  It  was  held  that  the  letter  was 
competent  testimony,  the  same  as  if 
the  appellee  had  verbally  spoken  its 
contents  to  the  appellant  and  the  lat- 
ter had  remained  silent;  not  that  the 
appellant's  silence  in  the  matter  of  it- 
self established  his  liability,  but  it 
was  a  circumstance  which  should  be 
properly  submitted  to  the  jury  for 
consideration,  together  with  the  other 
surrounding  circumstances. 

It  has  been  held  that  when  a  de* 
mand  or  charge  is  of  such  a  kind  that, 
according  to  common  experience,  a 
man  would  naturally  deny  it,  the  fact 
that  it  is  not  denied  is  a  matter  for 
the  consideration  of  the  jury.  Sturte- 
vant  ▼.  Wallack  (1886)  141  Mass.  119, 
4  N.  E.  615.  That  was  an  action  to  re- 
cover the  price  of  certain  nmchinery, 
constructed  by  the  plaintiff  and  sent  to 
the  defendant  by  order  of  A,  who  was 
under  a  contract  with  the  defendant 
to  heat  a  certain  building.  On  the 
question  whether  A  had  authority  to 
order  the  machinery,  the  plaintiff  of- 
fered in  evidence  a  letter  which  he 
wrote  to  the  defendant,  making  a  de- 
mand for  payment,  which  letter  the 
defendant  did  not  answer.  On  the  ad* 
missibility  of  the  letter  in  evidence, 
the  court  held  that  the  letter  was  ad- 
missible to  show  that  a  demand  was 
made  and  not  repudiated,  and  that 
this  fact,  together  with  the  surround- 
ing circumstances,  might  be  consid- 
ered by  the  jury. 

A  letter  making  a  demand  for  an 
amount  claimed,  and  stating  the 
ground  for  the  demand,  is  admissible 
in  evidence.  Sonnesyn  v,  Hawbaker 
(1914)  127  Mimu  15,  148  N.  W.  476, 
wherein  it  was  said:  "Where  a  de- 
mand is  made  upon  a  party  under  such 
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circumstances  that  he  would  naturally 
deny  if  ht  did  not  assent,  the  demand 
and  failure  to  reply  may  be  received 
as  evidence  in  the  nature  of  an  admis- 
sion tending  to  prove  the  justice  of 
the  demand." 

So,  in  Murphey  v.  Gates  (1892)  81 
Wis.  370,  51  N.  W.  573,  the  plaintiff, 
an  attorney,  brought  an  action  before 
a  justice  of  the  peace  to  recover  of  the 


defendant  the  unpaid  balance  of  the 
plaintiff's  fees  and  expenditures.  The 
plaintiff  wrote  several  letters  to  the 
defendant,  demanding  payment^  to 
which  no  answer  was  made.  The 
court  said  that  these  letters  were  ad* 
missible  in  favor  of  the  plaintiff,  and 
that  failure  to  respond  or  deny  the 
statements  tiierein  was  a  tacit  admis- 
sion of  their  coatenta*         M*  i.  Q. 


HELEN  J.  PETERS,  Appt, 

V. 

FARMERS'  STATE  BANK  et  al. 


KanS4M  Supreme  Court  —  If arc9^  S,   1910 » 
(106  Kan.  1,  186  Pac.  892.) 

Appeal  —  Insuffidency  of  pleading  —  agreed  facts  ->-  effect. 

1.  A  judgment  will  not  necessarily  be  reversed  on  account  of  a  defective 
pleading,  where  that  pleading  is  not  attacked  before  trial,  and  the  action 
is  tried  on  an  agreed  statement  of  facts,  supplemented  by  oral  evidence, 
and  the  statement  of  facts  and  oral  evidence  sustain  the  judgment. 

[See  note  on  this  question  beginning  on  page  1172.] 


—  construction  of  pleadiag* 

2.  The    averments    of    an    answer 
which  was  not  attacked  by  the  plead- 

Headnote  1  by  Marshall,  J. 


ings  should  be  liberally  construed  to 
uphold  a  judgment  based  upon  it. 
[See  21  R.  C.  L.  467,  625.] 


(Porter  and  Dawson,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Wash- 
ington County  (Hogin,  J.)  in  favor  of  defendants  in  an  action  brought 
to  enjoin  them  from  selling  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  R.  Hyland,  F.  C  Bald- 
win,  and  Pulsifer,  Hunt,  A  Short  for 

appellant. 

Messrs.  Edgar  Bennett,  Frank  H. 
McFarland,  and  Ivan  A.  Allen,  for  ap- 
pellees : 

The  remedy  by  injunction  is  sum- 
mary, peculiar,  and  extraordinary,  and 
ought  not  to  be  issued  except  for  the 
prevention  of  great  and  irreparable 
mischief. 

14  R.  C.  L.  807. 

Before  plaintiff  was  entitled  to  re- 
lief by  means  of  an  injunction  it  was 
incumbent  upon  her  to  show  that  she 
had  no  adequate  remedy  at  law. 

14  R.  C.  L.  345;  Kirby  v.  Union  P. 
R.  Co.  51  Colo.  509, 119  Pac.  1042,  Ana. 


Gas.  1913B,  461 ;  Yount  v.  Hoover,  95 
Kan.  752,  L.R.A.ldl5F,  1120.  149  Pac. 
408,  Ann.  Cas.  1918C,  148 ;  McKeever 
V.  Buker,  80  Kan.  201,  101  Pac.  991; 
22  Cyc.  928. 

Plaintiff  never  having  acquired  any 
title  to  her  sister's  interest  in  the 
land,  the  bank  had  the  right  to  sell 
the  same  to  satisfy  its  judgment. 

Miller  v.  Dixon,  2  Kan.  App.  445, 
42  Pac.  1014;  First  Nat.  Bank  v.  Livin- 
good,  83  Kan.  120,  109  Pac.  987;  Mc- 
Lain  v,  Parker,  92  Kan.  561,  141  Pac. 
243;  Travis  v.  Topeka  Supply  Co.  42 
Kan.  626,  22  Pac.  991;  2&  Cyc.  1460; 
17  R.  C.  L.  1025;  Thompsen  v.  Baker, 
141  U.  S;  648^  35  L.  •&  «8»^  Xt  Sup.  Ct. 
Rep.  89. 
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MushaH,  J.,  deliirered  the  opinion 
of  the  court : 

l^e  plaintiff  sought  to  enjoin  the 
defendants  from  siaUing  an  undivid- 
ed one*fif  th  interest  in  her  land,  un- 
der an  execution  issued  on  a  judg- 
ment in  Hie  district  court  of 
Washington  county,  in  favor  of  de- 
fendant, the  Farmers'  State  Bank, 
and  against  Henry  J.  Schuette  and 
HannaJi  Schuette.  Judgment  was 
rendered  in  favor  of  the  defend- 
ants, and  the  plaintiff  appeals. 

The  action  was  tried  on  an  agreed 
statement  of  facte,  supplemented  by 
some  oral  evidence  on  behalf  of  the 
plaintiff.  This  statement  of  facts 
and  the  oral  evidence  showed  the 
following:  On  September  26  or  27, 
1915,  the  plaintiff  arranged  with 
Hannah  Sehuette,  who  then  owned 
ibe  controverted  interest  in  the 
land,  to  purchase  that  interest  from 
her.  The  consideration  given  was 
a  promissory  note  for  $3,200,  about 
$400  in  cash,  and  indebtedness  due 
the  estate.  Hannah  Schuette  had 
inherited  her  interest  in  the  land 
from  her  father,  who  died  on  Sep- 
tember 7,  1915.  On  September  29p 
1915,  the  bank  commenced  an  ac- 
tion agaiilst  Henry  J.  Schuette  and 
Hannah  Schuette  in  the  district 
court  of  Washington  county  to  re- 
cover cm  a  promissory  ndte  for  $8,* 
000  and  on  that  day  caused  an  at- 
tachment to  be  levied  on  that  inter- 
est in  the  land.  The  deed  conveying 
the  land  to  the  plaintiff  was  dated 
October  5,  1915,  but  was  not  re- 
corded until  November  12  of  that 
year.  On  November  1,  1915,  the 
attechment  was  dissolved  by  the 
district  court,  and  from  the  order 
dissolving  the  attechment  the  bank 
appealed  to  this  court,  where  the 
judgment  of  the  district  court  was 
affirmed  on  March  10,  1917.  Far- 
mers Stete  Bank  v.  Schuette,  100 
Kan.  45,  163  Pac.  1073.  The  No- 
vember, 1915,  term  of  the  district 
court  of  Washington  county  began 
on  November  15,  and  judgment  was 
rendered  in  favor  of  the  bank  and 
against  the  Schuettes  on  December 
16.  On  April  16,  1917,  execution 
was  issued  on  that  judgment  and 


levied  on  the  one-fifth  interest  in  the 
land.  This  action  was  afterward 
brought  to  enjoin  the  bank  and  D. 
W.  McLeod,  as  sheriff,  from  selling 
that  interest  under  the  execution. 

The  plaintiff  argues  that  the  bank 
obtained  no  right  or  interest  in^  or 
lien  on,  the  land  by  virtue  of  th^ 
attechment  proceeding.  It  may  be 
conceded  that  the  plaintiff  is  correct 
on  this  proposition,  but  it  does  not 
avail  her,  for  the  reason  that  the 
judgment  against  her  must  be  af- 
firmed on  the  ground  that  she  ob- 
teined  the  deed  to  the  land  in  fraud 
of  the  rights  of  the  bank. 

The  judgment  in  favor  of  the 
bank  became  a  lien  on  all  the  prop- 
erty owned  by  the  Schuettes,  or 
either  of  them,  in  Washington  coun- 
ty, on  the  1st  day  of  November^ 
1915,  term  of  court.  Civ.  Code,  §• 
416  (Gen.  Stet.  1915,  §  7320).  The 
deed  to  the  plaintiff  was  executed 
and  recorded  before  the  judgment 
lien  attached  thereto.  The  plaintiff 
says:  ^'There  was  no  allegation  in 
the  answer  that  the  transfer  was 
for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  creditors.'* 

That  conveyimce  was  attacked  by 
the  following  allegations  in  the  an- 
swer: That  the  plaintiff  was  not 
an  innocent  purchaser  in  good 
faith;  that  the  land  was  not  pur- 
chased by  the  plaintiff  for  a  valu- 
able consideration;  that  she  paid 
nothing  whatever  for  the  deed ;  and 
that  the  plaintiff  is  not  tiie  owner 
of  the  undivided  one-fifth  interest 
in  the  land.  These  allegations 
charge  that  the  plaintiff  fraudu- 
lently   obtained    the    conveyance. 

The     answer     was  Appe»i-oo«. 
not  attacked ;  there-  utmction  of 
fore   its  averments  >•»••**-«• 
should  be  liberally  construed  to  up- 
hold the  judgment.  Bailey  v.  Bayne, 
20  Kan.   657;  Sweet  v.  Ward,   43 
Kan.  695,  23  Pac.  941.    Sometimes 
issues   will   be   considered   as   eh^ 
larged  by  the  consent  of  the  parties. 
Hartwell  v.  Equitable  Mfg.  Co.  78 
Kan.  259,  268,  97  Pac  432 ;  Custer 
V.  Royse,  104  Kan.  839,  179  Pac. 
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868.    It  has  been  held  that  the  sub- 
mission of  a  case  on 

piSIdSw-"'''  "*'  an     agreed     state- 
•«vee4  f*ct«-      ment       of       facts 

waives  all  defects 
in  pleading.  Brettun  v.  Fox,  100 
Mass.  284.  In  Marts  v.  Newton,  29 
Kan.  331,  886,  this  court  refused  to 
consider  objections  made  to  the 
findings  of  the  trial  court  on  the 
ground  that  the  findings  were  in- 
competent, irrelevant,  and  imma- 
terial. The  court  there  said :  "We 
cannot  discuss  these  objections,  be- 
cause the  findings  are  based  upon 
an  agreed  statement  of  facts,  signed 
by  the  parties  to  the  action.*' 

In  the  present  action,  no  special 
findings  were  made,  but  the  court 
found  generally  for  the  defendants. 
That  finding  determined  in  favor  of 
the  defendants  every  issue  neces- 
sary to  uphold  the  judgment.  The 
general  finding  determined  that  the 
conveyance  to  the  plaintiff  was 
made  to  hinder,  delay,  and  defraud 
the  bank  of  its  just  and  lawful 
debts.   That  determination  was  sus- 


tained fay  the  agreed  statement  of 
facts  and  the  oral  evidence. 

The  defendants  urge  other  prop- 
ositions, which  have  become  imma- 
terial on  account  of  the  conclusion 
reached  on  the  question  discussed, 
and  will  not  be  further  considered. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

A  petition  for  rehearing  having 
been  granted,  Dawson,  J.,  on  Jan- 
uary 14,  1920,  handed  down  the  fol- 
lowing additional  opinion: 

For  reasons  which  appeared  suf- 
ficient at  the  time,  a  rehearing  was 
granted  in  this  case,  and  the  court 
has  been  favored  with  additional 
oral  arguments  and  new  and  care- 
fully prepared  briefs.  A  majority 
of  the  court,  however,  are  still  of 
opinion  that  the  judgment  of  affirm- 
ance should  stand;  and  that  the 
court's  opinion,  as  written  by  Mr. 
Justice  Marshall,  needs  neither  cor- 
rection nor  modification.  There- 
fore Hie  judgment  is  again  affirmed. 

Porter  and  Dawson,  JJ.,  dissent 


annotahon. 

Siilmiis<i<Ni  on  agreed  statement  of  facts  or  agreed  ease  as  waiver  of  defect 

in  pleading. 


I.  Distinction  between  stipulation  as  to 

facts  and  agreed  case,  1172. 
n.  Waiver: 

a.  Ih  general,  1174. 

b.  Irregularities  waived,  1176. 

m.  Where  pleadings  included   in   state* 
ment,  1178. 

/.  JHstinvtion  hetwuen  sHpuUUion  aa  to 
facts  and  agreed  case. 

It  is  to  be  noted  that  there  is  a  dif- 
ference between  the  submission  of  an 
action  under  a  stipulation  as  to  the 
facts,  and  the  submission  of  what  is 
generally  termed  an  agreed  case.  A 
stipulation  as  to  the  facts  in  the  case 
is  made  with  reference  to  a  pending 
action,  and  "is  intended  to  be  eviden- 
tiary, to  be  used  as  a  substitute  for 
evidence  of  the  facts  to  which  it  re- 
lates, thereby  avoiding  the  necessity  of 
proving  such  facts.  An  agreed  case 
generally  does  not  relate  to  a  pending 
action,  but  it  is  a  stipulation  between 


parties  between  whom  there  is  a  con- 
troversy, agreeing  upon  facts  relating 
to  the  controversy,  and  that  the  same 
shall  be  submitted  to  the  court  with- 
out the  formality  of  summons  or  plead* 
ings,  for  a  decision  of  the  court  there> 
on,  as  justice  and  equity  may  require 
under  the  facts  stated. 

This  distinction  is  pointed  out  in 
State  ex  rel.  Webb  v.  McCune  (1908) 
129  Mo.  App.  611,  107  S.  W,  1030, 
wherein  the  court  said  that  "an  agreed 
case,  submitted  by  the  parties  without 
action,  differs  in  essential  features 
from  an  agreed  statement  of  facts  filed 
by  the  parties  in  an  action  brought  in 
the  ordinary  way.  In  the  latter  case 
the  agreed  facts  are  regarded  in  the 
same  light  as  facts  settled  by  the  ver- 
dict of  a  jury  .  .  .  and  may  consti- 
tute matter  of  exception.  .  .  .  But 
where  the  controversy  is  submitted  liy 
agreement  without  action,  i.  e^  without 
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Uling  suit;  having  aammonA  issued, 
4^nd  the  defendant  brought  into  court 
4igainst  his  will  and  without  formal 
pleadihgs»  etc^  the  jurisdiction  of  the 
court  over  parties  and  subject-matter 
attaches  only  to  the  precise  state  of 
facts  contained  in  the  stipuiation." 

In  Clason  v.  Matko  (1909)  12  Ariz. 
213»  100  Pac.  773,  afilrmed  in  (1912) 
223  U.  &  646,  66  L.  ed.  588,  32  Sup.  Ct. 
Kep.  892,  it  appeared  that  a  demurrer 
v/as  interposed  by  the  plaintiffs  to  the 
answer  of  the  defendants,  which  was 
sustained  by  the  trial  court  on  the 
i^round  that  the  location  certificate 
which  was  made  part  of  the  answer 
was  void,  and  hence  the  answer  con- 
stituted no  defense.  The  defendants 
stood  upon  their  answer,  whereupon 
the  court,  upon  a  stipulation  of  facts 
which  had  been  theretofore  entered 
into  and  filed  by  the  respective  par- 
ties, entered  judgment  for  the  plain- 
tiffs. It  appeared  that  both  par- 
ties, subsequently  to  filing  this  stipu- 
lation, had  amended  their  pleadings 
without  reference  or  regard  to  the 
stipulation.  Under  these  circum- 
stances, the  court  held  that  the  stipu- 
lation of  facts  could  not  be  regarded 
or  treated  as  an  agreed  case.  The 
court  said  that  the  obvious  purpose  of 
the  parties  in  filing  a  stipulation  was 
to  have  it  in  the  place  of  testimony  or 
other  evidence  on  the  trial,  and  not  to 
supplant  the  pleadings  in  the  action, 
and  added:  ^Undoubtedly  the  parties 
might  have  come  into  court  upon  an 
Agreed  statement  of  the  case  without 
any  formal  pleadings,  and  under  the 
provisions  of  f  1390,  Civ.  Code  1901, 
and  have  obtained  such  a  judgment  as 
the  facts  might  warrant.  8uch  was 
jnot  the  attempt  in  this  ease,  as  appears 
from  the  stipulation  itself  and  the  con- 
duct of  the  parties  in  the  proceedings 
subsequent  to  the  entry  of  the  stipula- 
tion. It  appears  by  the  record  that, 
3fter  the  stipulation  was  entered  into 
and  tiled,  both  parties  amended  their 
pleadings  without  regard  thereto.  It 
therefore  appears  that  this  was  not  an 
agreed  case  under  T  1390,  but  a  stipu« 
lation  appertaining  merely  to  the  mat- 
ter of  evidence  upon  the  trial.  We 
hold  therefore  that  the  trial  court  did 
ttot  err  in  austaining  the  demurrer.'^ 


In  Rutter  v.  Carothers  (1909)  228 
Ma  681,  122  S.  W.  1066,  it  is  held  that 
where  the  ease  is  submitted  upon  an 
agreed  statement  of  facts^  the  fact 
that  there  is  no  express  statement 
therein  of  an  adverse  holding  or  claim 
on  the  part  of  plaintiffs  in  an  action 
to  quiet  title,  reference  being  had  to 
the  pleadings  and  the  theory  upon 
which  the  case  was  tried  in  the  lower 
court,  this  deficiency  may  be  supplied. 
The  court  said  that  the  pleadings  are 
necessarily  a  substantial  part  of  the 
action  submitted  on  an  agreed  state- 
ment, and  the  trial  theory  must  be 
read  into  and  illuminate  the  words  of 
the  stipulation.  The  court  was  here 
apparently  referring  to  a  stipulation 
of  facts,  as  distinguished  from  a  tech- 
nical agreed  case.  The  case  itself  is 
not  within  the  scope  of  the  note  and 
the  eases  involving  the  point  coyered 
are  not  included  herein. 

In  Warrick  BIdg.  &  L.  Asso.  v. 
Houghland  (1883)  90  IndL  115,  it  is 
said  that  it  was  intended  that  the 
agreed  statement  of  facts  should  serve 
the  purpose  of  all  the  pleadings  used 
in  an  ordinary  action  to  form  an  issue 
for  trial.  It  is  to  be  construed  to  show 
the  facts  in  the  controversy  and  to 
constitute  the  different  causes  of  ac- 
tion in  favor  of  the  plaintiff.  If  a 
complaint  has  been  filed  it  performs 
no  office  in  the  case,  and  its  insuffi- 
ciency cannot  affect  the  question,  and 
cannot  be  assigned  as  error. 

In  Weed  v.  Calkins  (1881)  24  Hun 
(N.  Y.)  582,  it  is  held  that  where  the 
parties  have  agreed  upon  a  statement 
of  facts  under  the  act,  they  thereby 
waive  the  formalities  and  technicali- 
ties of  an  action  and  seek  the  decision 
of  the  court  on  the  facts  stated.  The 
court  must  declare  their  rights  there- 
under where  they  rest  on  an  appliea* 
tion  of  legal  or  equitable  principles, 
hence  the  submission  constitutes  a 
waiver  of  all  formalities  and  technical 
objections  not  material  to  the  deter^ 
mination  of  the  legal  question  re- 
ferred to  the  court  for  decision. 

In  so  far,  however,  as  concerns  the 
question  of  waiver,  the  distinetion  be* 
tween  a  stipulation  of  facts  and  an 
agreed  case  is-  apparently  frequently 
overlooked,  although  as  a  matter  of 
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course  the  question  of  waiver  of  de- 
fects in  pleadings  cannot  arise  in  an 
agreed  case,  as  that  term  is  technical- 
ly used,  since  in  such  case  there  are 
no  pleadings.  It  is,  however,  difficult 
in  many  cases  to  determine  whether 
the  case  was  submitted  upon  an 
agreed  case  or  merely  an  agreement 
as  to  the  facts,  since  the  two  terms  are 
frequently  regarded  as  synonymous. 

The  difficulty  of  undertaking  to  as- 
certain in  many  cases  whether  the 
court  was  considering  an  agreed  case 
or  a  stipulation  as  to  facts  may  be  il- 
lustrated by  reference  to  Warrick 
Bldg.  &  L.  Asso.  V.  Houghland  (Ind.) 
supra,  wherein  the  court,  after  saying 
that  the  proceeding  was  an  agreed  case 
under  the  statute,  and  in  such  a  case 
no  pleadings  are  contemplated,  point- 
ed out  that  it  was  intended  that  the 
agreed  statements  of  facts  should 
serve  the  purpose  of  all  the  pleadings 
used  in  an  ordinary  action  to  evolve 
an  issue  for  trial.  It  is  to  be  noticed 
that  the  court  used,  apparently  inter- 
changeably, the  terms  ^'agreed  state- 
ment" and  ^'stipulation  of  facts."  It 
is,  however,  clear  that  the  court  con- 
sidered this  particular  case  an  agreed 
case. 

As  pointed  out,  the  purpose  of  the 
submission  upon  an  agreed  case  is  to 
do  away  with  the  necessity  of  a  sum- 
mons, complaint,  and  answer.  Mc- 
Kethan  v.  Ray  (1874)  71  N.  C.  165. 
And  no  pleadings  are  contemplated. 
Donald  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
(1879)  52  Iowa,  411,  3  N.  W.  462.  All 
matters  of  pleading  are  disregarded, 
and  there  is  a  waiver  of  all  irregulari- 
ties and  questions  arising  upon  plead- 
ings. Chappell  V.  Mclnlyre  (1852)  9 
Tex.  161. 

In  Van  Sickle  v.  Van  Sickle  (1863) 
8  How.  Pr.  (N.  Y.)  265,  it  is  held  that, 
where  an  agreed  case  is  submitted  un- 
der a  statute  after  an  action  has  been 
commenced,  this  action  will  be  pre- 
sumed to  be  abandoned  or  suspended 
and  the  case  will  be  considered  and 
determined  entirely  independent  of  it. 
If  the  submission  of  the  agreed  case 
does  not  of  itself  work  a  discontinu- 
ance of  the  case,  it  must  be  so  when 
followed  by  a  judgment.  In  the  mean- 
while,   the    action    was    suspended; 


hence,  the  court  is  not  called  upon  to 
decide  whether  the  action  was  prop- 
erly brought  or  could  have  been  main* 
tained  under  the  facts  agreed  upon  by 
the  parties. 

In  Hamilton  v.  Cook  Coanty  (1843) 
5  HL  519,  it  is  held  that  the  parties, 
by  making  an  agreed  case  after  the 
plea  has  been  filed,  virtually  abandon 
their  pleadings  and  submit  the  ease  to 
the  court  to  be  determined  upon  the 
question,  not  as  to  whether  this  plea  is 
sustained  by  the  evidence,  but  wheth- 
er under  the  facts  agreed  upon  the 
plaintiff  is  entitled  to  recover  of  the 
defendant. 

//.  Waiver, 
a.  In  gen€t*al. 

It  is  the  general  rule  that  the  sub- 
mission of  an  action  to  the  court  upon 
a  statement  of  facts  agreed  to  by  the 
parties  under  stipulation,  for  the  ren- 
dition of  such  judgment  as  the  facts 
may  require,  or  the  submission  of 
what  is  generally  termed  an  agreed 
case,  constitutes  a  waiver  of  all  ques- 
tions relative  to  the  sufficiency  of  the 
pleadings  in  matter  of  form  or  as  to 
character  of  the  action. 

United  States.  —  Bond  v.  Dustin 
(1884)  112  U.  S.  604,  28  L.  ed.  835, 
5  Sup.  Ct.  Rep.  296;  Willard  v.  W^ood 
(1890)  185  U.  S.  309,  34  L.  ed.  210. 
10  Sup.  Ct.  Rep.  831;  SaltonsUll  v. 
Russell  (1894)  152  U.  S.  628,  38  L.  ed. 
576,  14  Sup.  Ct.  Rep.  733;  Re  Blake 
(1906)  80  C.  C.  A.  167,  150  Fed.  279; 
Snow  V.  Miles  (1873)  3  Cliff.  608,  Fed. 
Cas.  No.  13,146. 

Delaware. — ^Beeson  v.  Elliott  (1831) 
1  Del.  Ch.  368. 

District  of  Columbia*  —  District  of 
Columbia  v.  Lee  (1910)  35  App.  D.  C. 
341,  21  Ann.  Cas.  973;  Jefferson  v. 
District  of  Columbia  (1913)  40  App. 
D.  C.  381. 

Illiiioiek — ^Hamilton  v.  Cook  County 
(1843)  5  111.  519;  Sioux  Valley  SUte 
Bank  v.  Drovers  Nat.  Bank  (1896)  58 
111.  App.  396;  Gaines  v.  McAdam 
(1898)  79  111.  App.  201;  Smth  v.  Chi- 
cago (1903)  107  111.  App.  270,  affirmed 
in  (1903)  204  111.  356,  68  N.  B.  395. 

Indiana. — ^Warrick  Bldg.  &  L.  Asso. 
V.  Houghland  (1883)  90  Ind.  115. 

Iowa, — Donald  V.  St.  Louis,  K.  C*  A 
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N.  S.  Co.  (1879)  52  Iowa,  411,  3  N.  W. 
462;  Baagh  v.  Barrett  (1886)  69  Iowa, 
495,  29  N.  W,  425. 

Kansas. — ^Peters  ▼.  Farmebs'  Statb 
Bank  (reported  herewith)  ante,  1170; 
Reynolds  v.  Reynolds  (1883)  30  Kan* 
95^  1  Pac.  888;  State  Bank  v.  Norduft 
(1896)  2  Kan.  App.  55»  43  Pac.  312. 

Maine.— Gardiner  v.  Nutting  (1827) 
6  Me.  140,  17  Am.  Dec.  211;  Moore  v. 
Philbrick  (1850)  32  Me.  102,  62  Am, 
Dec.  642;  Machiaa  Hotel  v.  Fisher 
(1868)  56  Me.  321;  Knight  v.  Ft.  Fair- 
field (1880)  70  Me.  500;  Pillsbury  v. 
Brown  (1890)  82  Me.  450,  9  L.R.A.  94, 
19  Atl.  858. 

Maryland.  —  American  Coal  Co.  v. 
Allegany  County  (1882)  59  Md.  185; 
Bostick  V.  Blades  (1882)  59  Md.  231. 
43  Am.  Rep.  548. 

Massachusetts.  —  Johnson  v.  Shed 
(1838)  21  Pick.  225;  Ellsworth  v. 
Brewer  (1831)  11  Pick.  316;  Scudder 
V.  Worster  (1853)  11  Cush.  573;  Kim- 
ball  V.  Preston  (1854)  2  Gray,  567; 
Russell  V.  Loring  (1861)  3  Allen,  121 ; 
Miner  v.  Coburn  (1862)  4  Allen,  136; 
Gushing  v.  Kenfield  (1862)  5  Allen, 
307;  Rogers  v.  Daniell  (1864)  8  Allen» 
843;  Esty  v.  Currier  (1868)  98  Mass* 
600;  Brettun  v.  Fox  (1868)  100  Mass. 
284;  Merrill  T.  Bullock  (1870)  106 
Mass.  486;  West  Boxbury  v.  Minot 
(1874)  114  Mass.  546;  Hutchinson  v. 
Tucker  (1876)  121  Mass.  402;  Second 
Religious  Soe.  V.  Harriman  (1878)  126 
Mass.  821;  Smith  v.  Carney  (1879)  127 
Mass.  179;  Cleaveland  v.  Boston  Five 
Cents  Sav.  Bank  (1880)  129  Mass.  27; 
Fay  ▼.  Duggan  (1883)  135  Mass.  242; 
Fish  T.  Fiske  (1891)  154  Mass.  302, 
28  N.  E.  278;  Morse  v.  Natick  (1900) 
176  Mass.  610,  57  N.  E.  996;  Fay  v. 
Locke  (1909)  201  Mass.  387,  131  Am. 
St.  Rep.  402,  87  N.  E.  753. 

Missoori.— Frank  v.  Frank  (1879)  6 
Mo.  App.  689;  Vanderline  v.  Smith 
(1886)  18  Mo.  App.  55. 

New  York.  —  Van  Sickle  v.  Van 
Sickle  (1853)  8  How.  Pr.  265;  Weed 
V.  Calkins  (1881)  24  Hun,  582. 

NoEth  Carolina. — McKethan  v.  Rajr 
(1894)  71  N.  C.  165;  Foreman  ▼. 
Hough  (1887)  98  N.  C.  386, 3  S.  E.  912. 
And  see  Gerrish  y.  Johnson  (1854)  46 
N.  a  (1  Jones,  L.)  386. 


Oklahoma.  —  Powell  v.  Crittenden 
(1910)  57  Okla.  1,  166  Pac.  661. 

Pennsylvania.  —  Bixler  y,  Kunkle 
(1828)  17  Serg.  &  R.  298. 

Texas.— Bates  v.  Republic  (1847)  2 
Tex.  616;  Chappell  v.  Mclntyre  (1852) 
9  Tex.  161;  Paiker  v.  Portis  (1866) 
14  Tex.  166;  Aultz  v.  Zucht  (1919)  — 
Tex.  Civ.  App.  — ,  209  S.  W.  476. 

Virginia. — Sawyer  v.  Corse  (1867) 
17  Gratt  230,  94  Am.  Dec.  445. 

Upon  this  point  in  Bixler  v.  Kunkle 
(Pa.)  supra,  it  is  said:  ''We  are  de- 
ciding upon  a  case  stated.  The  deda* 
ration  is  not  before  us;  it  is  waived 
and  superseded;  tiie  parties  have 
agreed  to  put,  and  actually  have  put 
before  us,  the  facts  of  the  Case.  True, 
the  counsel  did  reserve  their  axcep* 
tions,  but  it  is  a  reservation  incompat- 
ible with  the  agreement;  they  cannot^ 
at  the  very  time  they  are  placing  all 
the  facts  specifically  upon  the  record, 
object  because  the  facts  are  not  spe» 
cifically  upon  the  record.  It  is  an  at* 
tempt  to  mix  a  special  demurrer  with 
a  case  stated;  it  is  without  precedent; 
it  can  be  subservient  to  no  one  pur- 
pose of  justice  or  law,  nor  productive 
of  anything  but  delay  and  vexation, 
thus  to  entangle  the  merits  of  a  cause 
with  points  of  form  relative  to  the 
wording  of  a  declaration  which  both 
parties  have  agreed  to  set  aside." 

In  State  Bank  v.  Norduft  (Kan.)  su- 
pra, the  court  said  that  "undoubtedly, 
after  the  submission  of  the  case  to  the 
court  upon  the  agreed  statements  of 
facts,  an  amendment  would  have  been 
permitted  if  the  attention  of  the  trial 
court  had  been  directed  to  the  alleged 
defect,  and  it  cannot  be  claimed  that 
the  defendant  would  have  been  in  any 
manner  prejudiced  by  such  amend- 
ment. Such  being  the  case,  we  feel 
that  this  court  should  treat  the  record 
as  if  such  amendment  was  in  fact 
made,  and  that  tho  judgment  ought 
not  to  bo  disturbed  for  this  alleged 
error/' 

In  McCombs  v.  Mataey  (1901)  28 
Ky.  L.  Rep.  664,  63  S.  W.  678,  the  court 
said  that  under  all  the  circumstances 
of  the  case  it  had  concludod  to  disre- 
gard the  defects  of  the  pleadings  on 
both  sides,  and  treat  the  case  as  an 
Agreed  case  for  the  settlement,  inas- 
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much  as  all  the  parties  united  in  pray- 
ing a  reference  to  the  commissioner. 

In  Moore  v.  Philbrick  (1850)  32  Me. 
102,  52  Am.  Dec.  642,  the  rule  is  stated 
t^at  if,  in  an  agreed  statement  of 
facts,  there  is  no  special  limitation, 
and  the  defendant  is  to  have  judgment 
on  the  facts,  it  would  verify  any  plea 
which  would  be  a  bar  to  the  action. 

Any  defects  in  the  pleadings  are  not 
available  to  a  party  who  pleads  the 
merits  of  the  case,  where  there  is  a 
judgment  in  his  favor  and  he  stipu- 
lates that  the  controversy  shall  be  de- 
termined upon  an  agreed  statement  of 
facts,  which  he  signed  without  making 
any  objection  to  the  pleadings  or' to 
the  form  of  the  proceeding.  Re  Blake 
<1906)  80  C.  C.  A.  167,  150  Fed.  279. 

Where  the  parties  agree  on  the 
facts  and  submit  the  case  to  the  judg- 
ment of  the  court,  such  submission 
has  the  effect  of  curing  any  possible 
irregularities  with  reference  to  the 
bringing  of  the  proceedings,  and  the 
pleadings  and  proceedings  thereon. 
Foreman  v.  Hough  (1887)  98  N.  C. 
386,  3  S.  E.  912.  Such  judgment  will 
be  rendered  as  will  conform  to  the 
legal  rights  of  the  parties,  according 
to  the  agreed  statement  of  facts.  Esty 
V.  Currier  (1868)  98  Mass.  500.  But 
the  decision  will  be  made  with  refer* 
ence  to  the  pleadings.  Miner  v.  Go* 
burn  (1862)  4  Allen  (Mass.)  136.  The 
plaintiff  is  entitled  to  judgment,  tf  the 
facts  agreed  upon  establish  a  cause  of 
action  in  his  favor.  The  question  of 
law,  however,  as  to  the  right  of  the 
plaintiff  to  recover  in  any  form  of  ac- 
tion, is  not  waived.  West  Roxbury  v. 
Minot  (1874)  114  Mass.  546. 

h,  Irregularitiea  waived. 

The  general  rule  referred  to,  that 
the  submission  of  a  case  upon  an 
agreed  statement  of  facts  will  waive 
any  defects  in  the  pleadings  if  the 
statement  of  facts  will  support  a  judg- 
ment, applies  to  and  includes  irregu- 
larities in  the  pleadings  (Gaines  v. 
McAdam  (1898)  79  lU.  App.  201; 
Morse  v.  Natick  (1900)  176  Mass.  510, 
67  N.  E.  996) ;  or  objections  to  the 
form  thereof  (Baugh  v.  Barrett  (1886) 
60  Iowa,  495,  29  N.  W.  425 ;  Rogers  v. 
Daniell  (1864)  8  Allen  (Mass.)  34S) ; 
or  as  to  the  sufficiency    (Bostick  ▼• 


Blades  (1882)  59  Md.  281,  43  Am.  Rep. 
548;  Enid  City  R.  Co.  v.  Enid  (1914) 
43  Okla.  778,  144  Pac.  617). 

In  Bostick  v.  Blades  (Md.)  supra, 
it  is  held  that  where  there  is  no  de- 
murrer to  the  declaration,  and  no  ob- 
jections to  the  sufficiency  of  pleadings, 
and  the  case  upon  appeal  is  submitted 
upon  an  agreed  statement  of  facts,  it 
is  merely  the  duty  of  the  court  to  de- 
clare the  law  upon  the  facts  thus  sub- 
mitted, and  it  is  not  called  upon  for 
a  judgment  as  to  the  sufficiency  of  the 
pleadings. 

Where  the  parties  agree  upon  a  case 
stated,  to  be  considered  as  a  special 
verdict  founded  upon  declaration  or 
pleadings  filed,  the  defendant  thereby 
waives  all  objections  to  the  form  or 
sufficiency  of  the  declaration.  Bixler 
V.  Kunkle  (1828)  17  Serg.  &  R.  (Pa.) 
298.  In  Bates  v.  Republic  (1847)  2 
Tex.  616,  it  is  held  that  a  submission 
upon  an  agreed  statement  of  facts 
of  the  claims  between  the  parties  as 
to  two  different  matters  waives  the 
objection  that  the  pleadings  do  not 
justify  a  judgment  except  as  to  one  of 
the  matters.  In  this  regard  it  has 
been  held  that  the  objection  that  a 
petition  by  a  widow  to  have  the 
homestead  set  off  to  her  from  her  hus- 
band^s  estate  should  refer  to  the  stat- 
ute allowing  the  homestead  is  waived 
by  submitting  the  case  on  an  agreed 
statement  of  facts.  Brettun  v.  Fox 
(1868)  100  Mass.  234.  In  Reynolds  v. 
Reynolds  (1883)  30  Kaiu  95,  1  Pac 
388,  it  is  held  that,  where  a  case  is 
submitted  upon  an  agreed  statement 
of  facta,  it  is  immaterial  whether  the 
trial  court  erred  in  overruling  a  de- 
murrer to  the  plaintiff's  petition. 

So,  where  there  is  an  agreement  by 
the  parties  to  submit  a  case  upon  cer- 
tain facts,  all  questions  of  the  form  of 
the  pleadings  are  waived,  unless  the 
same  aire  expressly  reserved.  The 
question  then  is  whether  the  plain- 
tiff, upon  the  agreed  statement  of 
facts,  is  entitled  to  recover  in  any 
legal  form  of  declaration.  Ellsworth 
V.  Brewer  (1831)  11  Pick.  (Mass.) 
316.  For  example,  a  motion  to  dis- 
miss the  action,  upon  the  ground 
that  the  complaint  did  not  state 
facts  sufficient  to  eonsl^tute  a  cause 
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of  actioii,  is  properly  refused,  where 
the  material  facts  were  agreed  up- 
on in  writing  and  submitted  to  the 
court  for  its  judgment  Hines  v.  Wil- 
mington &  W.  R.  Co.  (1886)  95  N.  C. 
434,  69  Am.  Rep.  250.  It  is  pointed 
out  in  this  case  that  the  parties  agreed 
that  the  court  should  make  an  order 
allowing  the  plaintiffs  to  amend  their 
complaint  so  as  to  make  it  conform  to 
the  facts  agreed  upon.  Where,  how- 
ever, a  stipulation  is  made  as  to  cer- 
tain facts,  but  this  stipulation  by  its 
express  terms  is  made  subject  to  any 
objection  which  might  be  raised  as 
to  the  competency,  relevancy,  or  ma- 
teriality of  any  of  the  stipulated  facts 
as  testimony,  the  objection  is  not 
waived  that  the  complaint  does  not 
state  a  cause  of  action.  Rogers  v. 
St.  Paul  (1902)  86  Minm  98,  90  N.  W. 
155. 

Such  submission  also  waives  any 
question  as  to  the  variance  between  the 
pleadings  and  the  facts  agreed  upon. 
Sioux  Valley  State  Bank  v.  Drovers 
Nat.  Bank  (1895)  58  IlL  App.  396; 
Pillsbury  v.  Brown  (1890)  82  Me.  450, 
9  L.R.A.  94,  19  Atl.  858.  Even  the 
lack  of  pleadings  is  waived,  as,  for 
example,  the  failure  to  Hie  an  answer 
(Saltonstall  v.  Russell  (1894)  152 
U.  S.  628,  38  L.  ed.  576,  14  Sup.  Ct. 
Rep.  733)  ;  or  a  plea  (Sawyer  v.  Corse 
(1867)  17  Gratt.  (Va.)  230,  94  Am. 
Dec.  445)  ;  or  a  further  plea  or  answer 
after  the  original  answer  was  over- 
ruled (Fay  V.  Locke  (1909)  201  Mass. 
387,  131  Am.  St.  Rep.  402,  87  N.  E. 
753) ;  or  an  objection  as  to  the  time 
of  filing  an  amended  pleading  (Aultz 
V.  Zucht  (1919)  —  Tex,  Civ.  App.  — , 
209  S.  W.  475);  or  as  replication 
(Vanderline  v.  Smith  (1885)  18  Mo. 
App.  55) .  And  the  objection  is  waived 
that  no  issue  was  raised  by  the  plead- 
ings.. Frank  v.  Frank  (1879)  6  Mo. 
App.  589. 

A  submission  of  this  character  also 
waives  any  objection  to  the  form  of 
the  answer.  Snow  v.  Miles  (1873)  3 
Cliff.  608,  Fed.  Cas.  No.  13,146;  Folger 
V.  Columbian  Ins.  Co.  (1868)  99 
Mass.  267,  96  Am.  Dec.  747;  Cushing 
V.  Kenfield  (1862)  5  Allen  (Mass.) 
807;  Kimball  v.  Preston  (1854)  2  Gray 
(Mass.)    667.     Or   objections    which 


can  be  raised  only  by  plea  in  abate- 
ment, such  as  the  nonjoinder  of  par- 
ties plaintiff.  Fay  v.  Duggan  (1883) 
135  Mass.  242.  Or  the  question  of  the 
disability  of  an  infant  to  bring  the  ac- 
tion. Smith  V.  Carney  (1879)  127 
Mass.  179.  Objections  to  the  service 
of  process  are  also  waived.  Second 
Religious  Soc.  v.  Harriman  (1878)  125 
Mass.  321.  Or  that  the  plaintiff  has 
a  plain,  adequate,  and  complete  remedy 
at  law.  Russell  v.  Loring  (1861)  3 
Allen  (Mass.)  121.  In  McRae  v.  Locke 
(1873)  114  Mass.  96,  it  is  held  that 
where  an  action  at  law  could  not  be 
maintained  against  the  officers  of  the 
corporation  to  enforce  their  statutory 
liability  for  the  corporation's  debts, 
the  objection  that  the  action  should 
have  been  planted  in  equity  instead  of 
at  law  is  not  waived  by  submission  on 
an  agreed  statement  of  facts. 

In  Beeson  v.  Elliott  (1831)  1  DeL 
Ch.  368,  it  is  held  that  by  joining  in 
a  case  stated  in  a  court  of  equity,  and 
submitting  the  question  of  validity  of 
an  award  in  an  amicable  action  at  law, 
the  parties  do  not  waive  the  objection 
of  lack  of  jurisdiction  in  the  court, 
since  the  consent  of  the  parties  cannot 
waive  jurisdiction,  where  none  other- 
wise existed. 

In  Fisher  v.  Knight  (1894)  9  C.  C. 
A.  582,  17  U.  S.  App.  502,  61  Fed.  491, 
however,  by  the  terms  of  a  case  stated, 
judgment  was  to  be  given  in  favor  of 
the  plaintiff  if  the  opinion  of  the  court 
upon  the  question  of  set-off  was 
against  the  defendant.  After  thus 
submitting  the  case,  the  defendant 
sought  to  raise  the  objection  that  the 
plaintiff  should  have  proceeded  by  a 
bill  in  equity,  instead  of  a  suit  at  law. 
After  pointing  out  that  this  objection 
to  the  mode  of  procedure  was  not 
raised  by  the  defendant  in  the  court 
below,  the  court  said  that  it  should  not 
avail  him  in  that  court,  even  if  orig- 
inally well  founded,  since  there  was 
a  clear  and  binding  waiver  of  all  ob- 
jections to  the  form  of  the  proceed- 
ings. 

A  submission  under  the  statute,  of 
an  agreed  case,  waives  any  irregular- 
ity in  giving  a  bond.  Parker  v.  Portis 
(1855)  14  Tex.  166. 

The  agreed  statement  of  facts  also 
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waives  all  questions  of  form  in  re- 
gard to  the  proceedings  previously 
had  and  the  manner  of  bringing  the 
case  upon  appeal.  Fish  v.  Fiske 
(1891)  154  Mass.  302,  28  N.  E.  278. 

In  Whiteside  v.  North  American 
Acci.  Ins.  Co.  (1911)  200  N.  Y.  320,  35 
L.R.A.(N.S.)  696,  93  N.  E.  948,  the  ap- 
pellant  originally  answered  in  the  ac- 
tion, but  by  stipulation  this  answer 
was  withdrawn,  and  the  case  submit- 
ted on  the  facts  stated  in  the  com- 
plaint as  upon  application  for  judg- 
ment. The  court  said  that,  under  such 
a  stipulation,  the  question  practically 
was  whether  the  complaint  set  forth 
a  cause  of  action  in  view  of  the  facts 
appearing  therein  concerning  the  fail- 
ure of  the  respondent  to  serve,  or 
cause  to  be  served,  a  certain  notice 
which  had  been  mentioned,  being  a  no- 
tice which  the  insured  was  bound  to 
serve  on  the  insurance  company  as  a 
condition  precedent  to  any  claim 
against  the  company  for  liability  for 
loss. 


III.  Where  pieadJnge  ineiuded  in  0ktte* 

fnen^t 

In  Esty  V.  Currier  (1^68)  98  Mass. 
600,  holding  that  an  agreed  statement 
of  facts  waived  all  diefects  in  l^e 
pleadings,  even  though  the  pleadings 
were  referred  to  as  part  of  the  state- 
ment, the  stipulation  authorized  the 
entry  of  such  judgment  on  the  merits 
as  if  the  facts  were  duly  presented 
upon  proper  pleadings. 

And  see  Com.  v.  Worcester  &  N.  R. 
Co.  (1878)  124  Mass.  561,  holding  that 
the  defendant  was  entitled  to  judg- 
ment where  the  declaration  did  not 
show  a  violation  of  the  statute  reliod 
on,  since  the  case  stated,  by  its  terms, 
limited  the  plaintiff's  right  to  recover 
to  the  pleadings. 

In  Merrill  v.  Bullock  (1870)  106 
Mass.  486,  the  stipulation  expressly 
provided  for  the  waiver  of  all  ques- 
tions as  to  the  sufficiency  or  character 
of  the  pleadings.  A.  6.  S. 


J.  J.  WEEKS,  Respt, 

v. 

GREAT  NORTHERN  RAILWAY  COMPANY,  Appt 

North  Dakota  Supreme  Cotirt  ^  November  13t   1919* 

(—  N.  D.  —  175  N.  W.  726.) 

Carrier  — •  misleading  passenger  —  liability. 

1.  Where  a  passenger  sustains  damages  by  reason  of  misinformation 
as  to  the  time  of  the  departure  of  trains,  given  by  a  carrier's  employees, 
the  carrier  is  liable  for  the  actual  damages  sustained  by  the  passenger, 
proximately  caused  by  reason  of  the  misiiiformation. 

[See  note  on  this  question  beginning  on  page  1183.] 


Damages  —  for  causing  passenger  to 

miss  train. 

2.  Where  a  passenger  who  has  been 
misinformed  as  to  the  time  of  the 
departure  of  a  train,  and  as  a  result 
thereof  has  missed  his  train,  procures 
an  automobile  and,  equipped  with  in- 
adequate clothing,  drives  across  coun- 

Headnotes  by  the  Court. 


try  during  a  cold,  stormy  night,  and 
as  a  result  suffers  discomfort  and  in- 
convenience, he  is  not  entitled  to  re- 
cover damages  for  discomfort  and  in- 
convenience endured  daring  such  trip, 
as  the  negligence  or  wrongful  action 
of  the  carrier  was  not  the  proximate 
cause  thereof. 


(Grace  and  Robinson,  JJ.,  dissent.) 


WEEKS  V.  GREAT  NORTHERN  R.  CO.  1179 

( —   y.   D.  — ,   17o    N.    \V.    72G.) 

Apfbal  by  defendant  from,  a  judgnnent  of  the  District  Court  for  Bot- 
tineau County  (Burr,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  sustained  by  reason  of  defendant  misinforming  him  as 
to  departure  of  its  trains.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs,  Murphy  &  Toner,  for  appel-     1052;  Hamilton  v.  Third  Ave.  R.  Co. 

63  N.  Y.  25. 

The  verdict  was  excessive. 

Gulf,  C.  &  S.  F:  R.  Co.  v.  Gaedcke, 
—  Tex.  Civ.  App.  — ,  39  S.  W.  312,  1 
Am.  Neg.  Rep.  707 ;  Central  of  Georgia 
R.  Co.  V.  Wallace,  141  Ga.  61,  49  L.R,A. 
(N.S.)  429,  80  S.  E.  2«2,  Ann.  Cas. 
1916A,  1076;  Cooley  v.  Pennsylvania 
R.  Co.  40  Misc.  239„  81  N.  Y.  Supp. 
692;  International  &  G.  N.  R.  Co.  v. 
Harder,  86  Tex.  Civ.  App.  151,  81  S. 
W.  356;  Berley  v.  Seaboard  Air  Line 
R.  Co.  83  S.  C.  411,  66  S.  E.  456;  North 
American  Transp.  &  Trading  Co.  v. 
Morrison,  178  U.  S.  262,  44  L.  ed.  1061, 
20  Sup.  Ct.  Rep.  869;  Southern  R.  Co. 
V.  Myers,  32  C.  C.  A.  19,  58  U.  S.  App. 
131,  87  Fed.  149;  Turner  v.  Great 
Northern  R.  Co.  15  Wash.  213,  55  Am. 
St.  Rep.  883,  46  Pac.  243 ;  Southern  R. 
Co.  V.  Marshall,  111  Ky.  560,  64  S.  W. 
418;  Mobile  ft  O.  R.  Co.  v.  Reeves,  25 
Ky.  L.  Rep.  2236,  80  S.  W.  471. 

Messrs.  J.  J.  Weeks  and  Joiin  E. 
Martin,  for  respondent: 

Plaintiff  was  a  passenger,  and  as 
fluch  entitled  to  hi«  rights  and  privi- 
leges. 

Dieckmani\  v.  Chicago  ft  N.  W.  R. 
Co.  145  Iowa,  260,  31  L.R.A.(N,S.)  338, 
139  Am.  St.  Rep.  420,  121  N.  W.  676; 
2  Hutchinson,  Carr.  Sd  ed.  1006; 
Hayes  v.  Wabash  R.  Co.  163  Mich.  174, 
31  L.R.A.(N.S.)  229,  128  N.  W.  217. 

Defendant  was  liable  in  damages, 
and  the  amount  allowed  by  the  jury 
was  not  excessive. 

Dalton  V.  Kansas  City,  Ft  S.  ft  M. 
R.  Co.  7&  Kan.  232,  17  L.R.A.(N.S.) 
1226,  96  Pac.  475,  16  Ann.  Cas.  185; 
Lilly  V.  St.  Louis  ft  S.  F.  R.  Co.  31 
Okla.  521,  39  L.R.A.(N.S.)  663,  122 
Pac.  602;  Louisville  ft  N.  R.  Co.  v. 
Sanders,  7  Ala.  App.  648,  61  So.  482; 
Bt.  Louis,  L  M.  ft  S.  R.  Co.  v.  Evans, 
94  Ark.  324,  126  S.  W.  1068;  Schroe- 
der  V.  Detroit,  6.  H.  ft  M.  R.  Co.  174 
Mich.  684,  140  N.  W.  968. 


lant: 

The  verdict  was  not  justified  by  the 
law  or  the  facts. 

Kinnonen  v.  Great  Northern  R.  Co. 
34  N.  D.  656,  158  N.  W.  1058;  Ohio 
ft  M.  R.  Co.  V.  AUender,  59  111.  App. 
620. 

A  person  in  the  position  that  the 
plaintiff  was  in  is  not  a  passenger, 
and  is  not  entitled  to  any  of  the  rights 
under  the  law  that  are  held  to  apply 
to  a  passenger. 

Hutchinson,  Carr.  §  1006;  Southern 
R.  Co.  V.  Smith,  40  L.R.A.  746,  30  C. 
C.  A.  58,  62  U.  S.  App.  708,  86  Fed. 
292;  Phillips  v.  Southern  R.  Co.  124 
N.  C.  123,  45  L.R.A.  163,  32  S.  E.  888; 
Illinois  C.  R.  Co.  v.  Laloge,  113  Ky. 
896,  62  L.R.A.  405,  69  S.  W.  795,  12 
Am.  Neg.  Rep.  288 ;  Webster  v.  Fitch- 
burg  R.  Co.  161  Mass.  298,  24  L.R.A. 
621,  37  N.  £.  166;  Chicago  ft  E.  I.  R. 
Co.  V.  Jennings,  190  111.  478,  64  L.R.A. 
827,  60  N.  £.  818;  Chicago  &  N.  W. 
R.  Co.  V.  Weeks,  99  IlL  App.  526;  De- 
vine  V.  Chicago  City  R.  Co.  162  IlL 
App.  246;  Deatrick  v.  Lake  Ehrie  &  W. 
R,  Co.  164  111.  App.  86;  O'Donnell  v. 
Chicago  &  N.  W.  R.  Co.  106  IlL  App. 
2B2;  Lake  Street  Elev.  R.  Co.  v.  Gorm- 
iQT,  108  111.  App.  62;  Strong  v.  North 
Chicago  Street  R.  Co.  116  111.  App. 
250;  Illinois  C.  R.  Co.  v.  McMillion, 
129  111.  App.  33;  Radley  v.  Columbia 
Southern  R.  Co.  44  Or.  382,  75  Pac. 
212, 1  Ann.  Cas.  447,  16  Am.  Neg.  Rep. 
669;  Metropolitan  West  Side  Elev.  R. 
Co.  V.  Sutherland,  189  111.  App.  88 ;  Mc- 
Carty  v.  St.  Louis  &  S.  R.  Co.  105  Mo. 
App.  696,  80  S.  W.  7;  Creech  v. 
Charleston  A  W.  C.  R.  Co.  66  S.  C.  628, 
46  S.  E.  86;  Gregg  v.  Northern  P.  R. 
Co.  49  Wash.  183,  94  Pac.  911;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Thurlow,  30 
L.RJV.(NJS.)  671,  102  C.  C.  A.  128,  178 
Fed.  898;  6  Cyc.  536;  Fremont,  E.  & 
M.  Valley  R.  Co.  v.  Hagblad,  72  Neb. 
778,  4  L.R.A.(N.S.)  264,  101  N.  W. 
1088,  106  N.  W.  1041,  9  Ann.  Cae. 
1096;  Hicks  v.  Union  P.  R.  Co.  76  Neb. 
^96,  107  N.  W.  798. 

Exemplary  damages  were  not  re* 
coverable. 

Parker  v.  Long  Island  R.  Co.  13 
Uun,  319;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Wurl,  62  111.  App.  381 ;  Baltimore  & 
O.  R.  Co.  V.  Carr,  71  Md.  135.  17  Atl. 


Per  Coriam : 

On  the  morning  of  October  19, 
1917,  the  plaintiff,  who  lived  at  Bot- 
tineau, went  to  Rugby  on  defend- 
ant's passenger  train,  intending  to 
return  to  Bottineau  on  the  after- 
noon train.    Bottineau  is  located  on 
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a  branch  of  the  defendant's  railway 
which  connects  with  the  main  line 
at  Rugby,  and  there  is  only  one  pas- 
senger train  in  each  direction  on 
each  day.  On  October  19th  the  reg- 
ular scheduled  time  for  the  depar- 
ture of  the  train  known  as  No.  213 
from  Rugby  to  Bottineau  was  at 
4:15  P.  M.  At  about  4  P.  M.  plain- 
tiff, in  company  with  one  Thomas 
Hennessy,  sheriff  of  Bottineau 
county,  went  to  the  defendant's  de- 
pot at  Rugby  for  the  purpose  of 
taking  train  No.  213  to  Bottineau, 
but  on  examining  a  bulletin  board 
in  the  depot  Ihey  found  that  this 
train  was  marked  to  leave  at  5:40 
p.  M.  The  plaintiff  thereupon  in- 
quired at  the  ticket  window,  of  the 
person  in  charge,  if  he  was  certain 
that  the  train  would  not  leave  be- 
fore 5:40  P.  M.,  and  was  answered 
in  the  affirmative.  The  plaintiff 
and  Hennessy  thereupon  went  up- 
town. They  returned  to  the  depot 
about  5 :30  P.  M.,  at  which  time  they 
were  informed  that  the  train  had 
left  at  4:50,  or  about  50  minutes 
ahead  of  the  time  formerly  an- 
nounced. Plaintiff  was  therefore 
compelled  either  to  remain  in 
Rugby  until  the  next  day,  or  else 
drive  to  Bottineau,  a-  distance  of 
about  48  miles.  The  plaintiff  and 
Hennessy  engaged  an  auto  livery, 
and  made  the  trip  to  Bottineau  that 
evening.  They  paid  the  driver  $20, 
the  plaintiff  and  Hennessy  each 
paying  one  half  thereof. 

The  evidence  adduced  by  the 
plaintiff  tended  to  show  that  there 
had  been  quite  a  severe  snowstorm 
a  day  or  two  before ;  that  as  a  result 
the  roads  were  in  bad  condition, 
and  travel  rendered  difficult,  and 
the  telephone  wires  between  Rugby 
and  Bottineau  broken  down;  that 
the  night  was  cold,  and  that  snow 
was  falling  to  such  an  extent  that  it 
was  necessary  for  the  driver  to  stop 
at  times  and  clean  c«T  the  wind- 
shield and  lamps  in  order  to  travel 
with  safety.  The  plaintiff  testified 
that  he  had  on  only  a  medium 
weight  cloth  overcoat,  and  that  he 
became  very  cold  on  the  trip  to 
Bottineau.    Hennessy  testified  that 


the  weather  was  so  cold  that  he 
would  not  make  tbe  trip  until  he  ob- 
tained a  fur  coat.  There  is  some 
conflict  as  to  the  length  of  time  re- 
quired to  make  the  trip.  The  plain- 
tiff testified  that  it  took  about  three 
hours,  while  the  driver  of  the  auto- 
mobile claimed  the  trip  was  made  in 
about  two  hours. 

The  plaintiff  was  state's  attorney 
of  Bottineau  county,  and  he  testified 
that  a  preliminary  examination  had 
been  set  for  hearing  in  a  justice's 
court  that  evening  at  7  o'clock,  and 
that  he  was  caused  considerable 
worry  on  account  of  his  inability  to 
telephone  the  justice  of  the  peace 
and  explain  the  reason  of  his  fail- 
ure to  appear  at  the  time  set  for  the 
hearing.  The  plaintiff  claimed  that 
he  was  damaged  in  the  sum  of  $100. 
and  made  demand  upon  the  defend- 
ant for  payment.  Payment  w^as  re- 
fused, and  plaintiff  brought  this  ac- 
tion, wherein  he  demanded  judg- 
ment for  $300  treble  compensatory 
and  $300  exemplary  damages.  The 
defendant  denied  all  liability.  The 
case  was  tried  to  a  jury,  which  re- 
turned a  verdict  in  plaintiff's  favor 
for  $175  compensatory  damages,  no 
exemplary  damages  were  allowed. 
Defendant  has  appealed  from  the 
judgment. 

The  evidence  adduced  by  the 
plaintiff  shows  that  plaintiff  was 
misinformed  as  to  the  time  when 
train  No.  213  would  depart,  that 
such  misinformation  was  conveyed 
both  by  what  was  written  on  the 
bulletin  board  and  by  what  was  said 
by  the  person  in  charge  of  the  ticket 
office,  and  that  such  misinforma- 
tion caused  plaintiff  to  miss  the 
train.  It  is  true  the  testimony  does 
not  show  that  the  plaintiff  had  pro- 
cured a  ticket  at  the  time  the  infor- 
mation was  received  by  him,  but  it 
does  show  that  he  came  to  the  depot 
for  the  purpose  of  becoming  a  pas- 
senger upon  that  train.  There  is 
also  evidence  to  the  effect  that  the 
plaintiff  was  known  to  the  operator, 
the  person  who  wrote  the  statement 
on  tibe  bulletin  board  with  respc^ 
to  train  No.  213,  and  that  plaintiff 
talked  with  that  person  on  the  day 
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in  question.  We  are  of  the  opinion 
that  the  evidence  considered  as  a 
i^l^le  justified  the  jury  in  finding 
that  at  the.  time  the  misinformation 
wa&  given  to  tbe  plaintiff  he  was  in 
the  position  of  a  passenger.  10  C. 
J.  p.  618,  S  1040. 

It  is  well  settled  that  where  a  pas* 
aenger  snstaiaA  damages  by  reason 

of  misinformation 
as  to  trains,  given 
by  the  carrier's 
employees,  the  car- 
rier is  liable  for  the  actual  damages 
austained  by  the  passenger  by  rea- 
son of  such  misdirection.  Michie, 
on  Carr.  §§  2252,  2253;  Robertson 
v«  Louisville  &  N.  R.  Co.  142  Ala. 
216,  37  So.  831 ;  Louisville  &  N.  R. 
Co.  v.  Cannon,  158  Ala.  453,  48  So. 
64;  Wilcox  v.  Southern  R.  Co.  91  S. 
C.  71,  74  S.  E.  122, 

The  defendant  contends  that  the 
verdict  is  excessive.  We  are  of  the 
opinion  that  thi^  point  is  well  taken. 
In  his  complaint,  plaintiff  avers 
"that  the  defendant  on  said  19th 
day  of  October,  1917,  maliciously, 
unlawfully,  and  falsely  reported 
that  said  train  No.  213  would  leave 
Rugby  at  6 :30  P.  M.,  and  thereafter 
caused  said  train  to  depart  at  4 :50 
P.  M,,  and  that  by  reason  thereof 
plaintiff  was  put  to  great  annoy- 
ance, worry,  and  delay,  and  was 
compelled  to  travel  by  livery  from 
the  said  city  of  Rugby  to  Bottineau 
during  the  nighttime  over  roads 
that  were  almost  impassable  on  ac- 
count of  mud  and  snow,  the  said 
drive  occupying  about  three  hours 
and  causing  plaintiff  considerable 
suffering  on  account  of  exposure  to 
cold  and  a  snowstorm  prevailing  at 
said  time.  That  on  said  19th  day  of 
October,  1917,  plaintiff,  as  state's 
attorney  of  Bottineau  county,  rep- 
resented the  state  of  North  Dakota 
in  an  action  then  pending  in  justice 
court  for  Bottineau  county,  in 
which  action,  hearing  was  set  for  7 
o'clock  P.  M.,  on  the  said  19th  day 
of  October,  1917,  and  that  plaintiff 
was  unable  to  communicate  with 
the  said  justice  of  the  peace  by  tele- 
phone from  Rugby  on  account  of 
the  fact  that  said  telephone  lines 
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were  down  and  out  of  service  at 
said  time,  and  that  on  account  of 
said  action  pending  and  other  busi- 
ness, plaintiff  was  compelled  to 
travel  by  livery  from  Rugby  to  Bot- 
tineau in  the  evening  and  night  of 
October  19,  1917,  but  was  unable  to 
reach  Bottineau  in  time  for  said 
hearing  in  justice  court,  and  was 
unable  to  reach  Bottineau  in  time 
to  attend  to  other  matters  of  busi- 
ness requiring  plaintiff's  attention, 
and  that  by  reason  of  all  these  facts, 
plaintiff  has  suffered  damages  in 
the  sum  of  $100." 

This  is  the  only  allegation  in  the 
complaint  alleging  either  the  facts 
as  to,  or  the  amount  of,  damagesl 
In  his  testimony  the  plaintiff  admit- 
ted his  inability  to  specify  any  dam- 
.  age  by  reason  of  the  loss  of  time. 
And  upon  this  feature  of  the  case  the 
trial  court  expressly  instructed  the 
jury  as  follows:  "In  finding  the 
actual  damages  you  cannot  allow 
for  loss  of  time  as  there  is  no  proof 
of  the  value  of  any  time  lost.  Find 
what  actual  damages  the  plaintiff 
suffered  in  money,  actually  and 
necessarily  spent,  and  the  amount 
which  would  fairly  compensate  the 
plaintiff  for  loss  and  harm  suffered 
in  personal  property.*' 
,The  defendant  was  liable  to  the 
plaintiff  for  the  detriment  which 
was  proximately  caused  by  the  mis- 
information which,  its  employees 
gave  to  him.  Section  7165,  Comp. 
Laws  1913.  So  far.  as  the  discom- 
fort which  plaintiff  suffered  on  the 
trip  from  Rugby  to  Bottineau  is 
concerned,  this  was,  according  to 
his  own  testimony,  due  to  inade- 
quate clothing.  Neither  Mr.  Hen- 
nessy  nor  the  driver  of  the  automo- 
bile claimed  that 
they  suffered  any  J^JISJISS*-' 
particular  discom-  J*S5j*'  *"  ■"*•■ 
fort.  Manifestly  the 
defendant  cannot  be  charged  with 
any  detriment  which  plaintiff 
brought  upon  himself.  In  Michie 
on  Carriers  it  is  said :  "In  the  ab- 
sence of  peculiar  circumstances,  a 
passenger  is  entitled  only  to  reason- 
able compensation  for  the  damages 
he  has  sustained  by  reason  of  fail- 
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ure  to  transport  him  to  his  destina- 
tion promptly.  The  carrier  in  such 
case  is  liable  for  the  damages  ac- 
tually sustained  by  the  passenger 
as  the  direct  and  necessary  result 
of  its  negligence.  This  includes  the 
value  of  the  time  lost  by  the  pas- 
senger, and  the  reasonable  expenses 
to  which  he  has  been  put,  because 
of  the  delay.  But  the  passenger  is 
not  entitled  to  actual  damages,  un- 
less he  shows  some  pecuniary  injury 
or  personal  injury,  and  is  not  en- 
titled to  damages  for  inconvenience, 
loss  of  time,  or  fatigue,  unless  some 
pecuniary  damage  or  personal  loss 
has  resulted  therefrom.  And  no 
damages  can  be  recovered  for  physi- 
cal injuries  which  are  not  the 
proximate  result  of  the  carrier's 
negligence."    Vol.  3,  §  3386. 

See  also  International  &  G.  N.  R. 
Co.  v.  Addison,  100  Tex.  241,  8 
L.R.A.(N.S.)  880,  97  S.  W.  1037; 
Ingraham  v.  Pullman  Co.  190  Mass. 
33,  2  L.R,A.(N.S.)  1087,  76  N.  E. 
237,  19  Am.  Neg.  Rep.  292; 
Stephens  v.  Oklahoma  City  R.  Co. 
28  Okla.  340,  33  L.R.A.(N.S.)  1007, 
114  Pac.  611. 

The  verdict  which  the  plaintiff 
recovered  in  this  case  was  clearly 
in  excess  of  what  he  was  entitled  to 
recover  either  under  his  pleading  or 
his  proof.  The  judgment  must 
therefore  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  In 
view  of  a  new  trial  we  deem  it 
necessary  to  say  that  under  the  evi- 
dence in  this  case  there  was  no 
occasion  to  submit  to  the  jury  the 
question  of  exemplary  damages. 
Exemplary  damages  may  be  al- 
lowed in  an  action  for  the  breach 
of  an  obligation  not  arising  from 
contract  only  "when  the  defendant 
has  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  pre- 
sumed." Comp.  Laws  1918,  ^  7145. 
In  the  case  at  bar,  the  undisputed 
evidence  shows  that,  at  the  time  the 
plaintiff  was  informed  by  the  em- 
ployees of  the  defendant  that  train 
No.  213  would  depart  at  5 :40  P.  M., 
that  information  was  correct.  The 
departure  of  the  train  before  the 
time   stated  was   occasioned   by  a 


sub^ueiit  change  of  orders  by  the 
train  despatcher.  It  appears  that 
train  No.  213  ordinarily  made  con- 
nections with  train  No.  9  on  the 
main  line  of  the  defendant's  mil* 
way.  On  the  day  in  question  train 
No.  9  was  late,  and  the  departure  of 
train  No.  213  was  delayed  in  order 
to  make  the  proper  eonneotion  witli 
train  No.  9.  About  4 :50  P.  M.  train 
No.  9  was  reported  much  later,  and 
the  train  despatcher  thereupon  re- 
scinded the  former  order  relating 
to  the  departure  of  train  No.  213, 
and  fixed  the  time  for  the  departure 
of  that  train  at  4:50  P.  M.  After 
this  order  was  reeeived  the  defend- 
ant's employees  in  tiie  depot  at  Rug- 
by endeavored  to  communicate  the 
change  to  the  various  persons  in- 
tending to  take  passage  on  that 
train:  They  even  went  to  the  ex- 
tent of  telephoning  the  hotels  and 
pool  rooms.  Manifestly  there  is  no 
basis  under  this  evidence  for  a  find- 
ing that  the  defendant  was  guUty 
of  oppression,  fraud,  or  malice. 

Judgment  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Clyristianson^  Ch.  J.»  and  Bnmson 
and  Birdsell,  JJ.,  concur. 

Robinson,  J.: 

I  think  the  action  should  be  dis- 
missed. 

Grace,  J.,  dissenting: 

This  case  was,  upon  the  issues 
formed,  tried  to  a  jury.  The  jury, 
under  all  the  facts  and  circum- 
stances of  the  case  submitted  to  it, 
after  due  deliberation,  returned  a 
verdict  in  favor  of  the  plaintiff  for 
$175.  The  verdict  is  not  excessive; 
there  is  nothing  to  show  passion  or 
prejudice. 

I  dissent  from  the  result  arrived 
at  by  the  majority  opinion. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiani 
response  was  handed  down  on  De- 
cember 9, 1919 : 

In  a  petition  for  rehearing  it  has 
been  suggested  that  the  court  in  its 
opinion  overlooked  §  7165,  Comp. 
Laws  1918,  which  reads :  ''For  t^ 
breach  of  an  obligation  not  arising 
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fvom  contFaet  the  measure  of  dam- 
ages,  except  when  otherwise  ex* 
pMssly  provided  by  this  Code,  is 
the  amount  which  will  compensate 
for  all  the  detriment  proximately 
caused  thereby^  whether  it  could 
have  been  anticipated  or  not/' 

This  section  was  not  overlooked. 
On  the  contrary,  it  was  cited  in  the 
former  opinion.  We  were  of  the 
opinion  then,  and  are  of  the  opinion 
now,  that  the  acts  of  the  defendant 
were  not  the  proximate  cause  of 
whatever  inconvenience  or  suffering 
the  plaintiff  endured  on  the  auto- 
mobile trip  from  Rugby  to  Bot- 
tineau. According  to  his  own  testi- 
mony, such  discomfort  was  due  to 
his  own,  and  not  to  defendant's,  acts. 
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Neither  did  we  overlook  §§  6288, 
7145,  and  10,360,  Comp.  Laws 
1913,  in  holding  that  the  case  did 
not  present  one  for  the  allowance 
of  exemplary  damages.  Giving  full 
force  and  effect  to  these  sections, 
the  facts  stiH  remain  as  stated  in 
the  former  opinion;  and  they  fur- 
nish no  basis  for  a  finding  thiat  de- 
fendant was  guilty  of  oppression, 
fraud,  or  malice,  actual  or  pre- 
sumed, and  there  could  be  no  allow- 
ance of  exemplary  damages,  unless 
there  is  evidence  from  which  rea- 
sonable men,  in  the  exercise  of 
judgment  and  reason,  could  so  find. 
That  is  the  rule  announced  in  the 
statute.    See  S  7145,  supra. 

Rehearing  denied. 


ANNOTATION. 


Liability  of  carrier  for  giving  nusinf omatioa  to  passenger  as  to  nmniiig  of  train* 


I.  Destination  of  train,  1183. 
n.  Time  of  departure  or  arrival  of  train, 
118(i. 

III.  Stopping  of  train  at  particular  sta- 

tion, 1188. 

IV.  Other  matters,  1193. 

J.  Destination  of  train, 

A  carrier  is  liable  for  misinforma- 
tion given  to  a  passenger  by  an  author- 
ized employee  as  to  the  destination  of 
a  particular  train. 

Alabama* — Robertson  v.  Louisville 
ft  N.  R.  Go.  (1904)  142  Ala.  216,  37 
So.  881;  Louisville  &  N.  R.  Co.  v.  Can- 
non (1908)  158  Ala.  453,  48  So.  64; 
Southern  R.  Co.  v.  Wooley  (1909)  158 
Ala.  447,  48  So.  869;  Southern  R.  Co. 

V.  Farquhar  (1915)  192  Ala.  415,  68 
So.  289. 

District  of  Ciriambia.  —  Dye  v.  Vir- 
ginia Midland  R.  Co.  (1891)  9  Mackey, 
63. 

Georgia* — Atkinson  v.  Southern  R. 
Co.  (1901)  114  Ga.  146.  55  L.R.A.  223, 
89  S.  E.  888, 11  Am.  Ne^r.  Rep.  32. 

Kentucky. — Cincinnati,  N.  O.  &  T.  P. 
R  Co.  V.  Barkley  (1891)  13  Ky.  L.  Rep. 
331. 

New  York — Martin  v.  New  York  C. 
ft  H.  R.  R.  Co.  (1886)  1  N.  Y.  S.  R. 
788;  Elliott  v.  New  York  C.  &  H.  R. 
B.  Co.   (1889)   58  Hun,  78,  6  N.  Y. 


Supp.  363.  Compare  Barker  v.  New 
York  C.  R.  Co.  (1862)  24  N.  Y.  599. 

North  Carolina. — ^Bullock  v.  Atlan- 
tic Coast  Line  R.  Co.  (1910)  152  N.  C. 
66,  67  S.  E.  60. 

Texas. — International  &  G.  N.  R.  Co. 
V.  Gilbert  (1885)  64  Tex.  536;  Inter- 
national &  G.  N.  R.  Co.  V.  Smith  (1886) 
—  Tex.  — ,  1  S.  W.  565;  Davis  v.  Hous- 
ton &  T.  C.  R.  Co.  (1901)  25  Tex.  Civ. 
App.  8,  59  S.  W.  844 ;  St.  Louis  South- 
western R.  Co.  V.  Pruitt  (1904)  —  Tex. 
Civ.  App.  — ,  79  S.  W.  598;  Missouri, 
K.  &  T.  R.  Co.  v.  Humphries  (1913)  — 
Tex.  Civ.  App.  — ,  157  S.  W.  1174. 

Thus,  where  a  ticket  Sigent  sells  a 
ticket  for  a  passage  on  a  particular 
train  and  assures  the  plaintiff  that  the 
train  will  take  him  to  his  destination, 
the  company  is  liable  in  damages  for 
the  expulsion  of  the  plaintiff  from  the 
train  designated  because  it  is  not 
bound  for  that  destination.  Atkinson 
V.  Southern  R.  Co.  (1901)  114  Ga.  146, 
55  L.R.A.  223,  39  S.  E.  888, 11  Am.  Neg. 
Rep.  32,  wherein  the  court  said: 
"When  a  railroad  company  places  an 
agent  in  charge  of  its  business  at  a 
place  where  passengers  are  expected 
to  board  its  trains,  and  authorizes 
such  agent  to  sell  tickets  to  passen- 
gers to  be  used  when  taking  passage 
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upon  its  trains,  one  who  purchases 
from  such  an  a^rent  a  ticket  upon 
which  there  is  no  statement  as  to  what 
trains  it  will  or  will  not  be  good  for 
passage  upon  has  a  right  to  presume 
that  the  agent  is  authorized  by  the 
company  to  give  him  information  on 
this  subject.  When,  therefore,  the 
purchaser  of  such  a  ticket  applies  to 
the  ticket  agent  for  information  as  to 
what  train  or  trains  the  ticket  will  be 
good  for  passage  upon,  and  the  agent 
gives  him  this  information,  he  has  a 
right  to  act  upon  the  information  so 
given.  If  in  so  doing  he  boards  a 
train  of  the  company  upon  which  the 
ticket  is  not  good  for  passage  to  the 
point  indicated  thereon,  and  is  for  this 
reason  expelled  therefrom  by  the 
agent  of  the  company  in  charge  of  the 
train,  the  company  is  liable  to  him  for 
whatever  damages  he  may  sustain  on 
account  of  such  expulsion,  notwith- 
standing there  is  in  existence  a  rule 
or  regulation  of  the  company  which 
prohibits  the  conductor  from  carrying 
passengers  on  the  train  thus  boarded, 
or  from  carrying  passengers  to  a  given 
point  along  the  line  of  road.  The  com- 
pany can  only  avoid  this  liability  by 
showing  that  the  purchaser  of  the 
ticket  knew,  or  had  sufficient  reason  to 
believe,  that  the  ticket  agent  was  mis- 
informing him,  or  that  the  purchaser 
knew  of  a  rule  of  the  company  which 
made  the  agent  incompetent  to  give 
the  information,  or  forbade  the  recog- 
nition of  the  ticket  by  the  conductor.'* 

It  has  been  held  that  the  statement 
of  a  ticket  agent  misinforming  a  pas- 
senger that  a  certain  train  will  tako 
him  to  his  destination  without  a  change 
of  cars  may  be  relied  on  by  a  passenger 
unless  a  general  announcement  made 
on  the  train  to  a  different  effect  is 
heard  by  the  passenger,  and  if  the 
statement  of  the  agent  is  so  relied  on 
to  the  injury  of  the  passenger,  an  ac- 
tion to  recover  damages  may  be  main- 
tained against  the  carrier.  Dye  v. 
Virginia  Midland  R.  Co.  (1891)  9 
Mackey  (D.  C.)  63. 

So,  where  a  passenger  was  directed 
by  a  train  employee  to  move  into  a  car 
ahead,  which  was  going  to  her  destina- 
tion, it  was  held  that  the  defendant 
was  liable  where  the  plaintiff,  acting 


on  the  inforatat^'on  given,  failed  to 
rive  at  her  destination.  Robertson  v. 
Louisville  &  N.  R.  Co.  (1904)  142  Abu 
216,  37  So.  831. 

A  decision  to  the  same  effect  was 
made  in  Southern  R.  Co.  v.  Farquhar 
(1915)  192  Ala.  415,  68  So.  289,  where- 
in the  plaintiff's  evidence  tended  to 
show  that  when  he  presented  his  tick* 
et  to  the  gateman,  he  was  misinformed 
as  to  which  train  he  was  to  take,  and 
therefore  was  not  carried  to  his  desti* 
nation.  It  wajs  held  that  the  plaintiff 
was  entitled  to  recover  for  the  negli- 
gence of  the  defendant's  servants  in 
misinforming  him,  and  a  judgment  in 
his  favor  was  affirmed.  See  to  the 
same  effect  Louisville  &  N.  R.  Co.  v. 
Cannon  (1908)  158  Ala.  453,  48  So. 
64;  Southern  R.  Co.  v.  Wooley  (1909) 
158  Ala.  447,  48  So.  369. 

Likewise,  where  it  appeared  that  a 
gateman  in  the  defendant's  employ 
punched  the  plaintiffs  ticket  and 
pointed  out  the  train  for  him  to  board, 
it  was  held  that  the  company  was 
liable  in  damages  for  the .  resulting 
injuries  where  the  train  proved  to  be 
the  wrong  one.  Elliott  v.  New  York 
C.  &  H.  R.  R.  Co.  (1889)  53  Hun,  78,  6 
N.  Y.  Supp.  363.  See  to  the  same  ef- 
fect Crutcher  v.  Big  Four  (1908)  132 
Mo.  App.  311,  111  S.  W.  891;  Martin 
V.  New  York  C.  &  H.  R.  R.  Co.  (1886) 
1  N.  Y.  S.  R.  738. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Hum- 
phries (1913)  —  Tex.  Civ.  App.  — , 
157  S.  W.  1174,  it  was  shown  that  a 
gateman,  employed  in  a  Union  depot, 
misdirected  the  plaintiff  as  to  which 
train  to  board,  and  also  that  the  brake- 
man  of  the  train  misinformed  her  that 
it  was  the  train  going  to  her  destina- 
tion. In  an  action  to  recover  damages 
for  being  ejected  from  the  train,  it 
was  held  that  the  defendant  was  lia- 
ble for  the  misinformation  given  by 
the  gateman,  the  court  saying:  "We 
are  inclined  to  believe  in  this  case, 
under  the  evidence,  that,  so  far  as  the 
general  public  was  concerned,  the 
gateman  was  the  agent  of  appellant  as 
well  as  of  the  Texas  &  Pacific  Railway 
Company,  and  that  appellant  was  re- 
sponsible for  his  negligence.  It  is 
true  that  the  evidence  shows  that  he 
was  employed  by  the  former  company. 
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and  ttnder  ita  control;  but  it  is  also 
shown  that  appellant  was  entitled  to 
his  services,  and  that  it  was  his  duty 
to  attend  said  gate,  and  direct  passen- 
gers to  their  respective  trains.  He 
was  therefore  held  out  to  the  public 
by  appellant  as  its  agent  in  this  re- 
spect, whereby  appellant  was  respon- 
sible for  his  acts  of  negligence,  if 
any,  for  which  reason  we  think  the 
court  did  not  err  in  instructing  a  ver- 
dict in  behalf  of  the  Texas  &  Pacific 
Railway  €k>mpany  on  said  issue."  See 
to  the  same  effect  Davis  v.  Houston 
&  T.  C.  R.  Co.  (1901)  26  Tex.  Civ,  App. 
8,  69  S.  W.  844. 

The  abstract  of  the  decision  in  Cin- 
cinnati, N.  O.  &  T.  P.  R,  Co.  V.  Bark- 
ley  (1891)  13  Ky.  L.  Rep.  881,  states 
the  case  as  follows:  'It  is  the  duly 
of  the  agents  of  a  railroad  company 
who  have  charge  of  its  passenger  sta- 
tions to  know,  when  the  inquiry  is 
made  of  them,  what  train  a  passenger 
should  take  to  reach  his  destination; 
and  if  a  passenger  takes  the  train  he 
IB  directed  by  the  agent  to  take,  and 
it  afterwards  turns  out  that  it  was  the 
wrong  train,  he  is  not  a  trespasser. 
The  plaintiff,  being  on  the  wrong  train 
through  the  mistake  of  one  of  defend- 
ant's agents  in  charge  of  its  passenger 
stations,  it  was  the  duty  of  the  con- 
ductor to  politely  inform  him  of  his 
mistake  and  explain  to  him  why  he 
could  not  carry  him  to  his  destination ; 
but  as  the  conductor,  instead  of  pur- 
suing this  course,  humiliated  the 
plaintiff  by  his  abuse,  the  plaintiff  is 
entitled  to  recover  not  only  compen- 
satory, but  punitive,  damages/' 

In  Bullock  V.  Atlantic  Coast  Line 
R,  Co.  (1910)  152  N.  C.  66,  67  S.  E.  60, 
it  was  held  that  where  an  employee 
of  the  defendant  had  directed  the 
plaintiff  to  board  a  certain  train, 
which,  in  fact,  did  not  go  to  her  desti- 
nation, it  was  the  duty  of  the  defend- 
ant to  put  her  off  at  a  suitable  and  prop- 
er place  either  at  a  station  or  near  a 
house.  The  court  said:  "The  plain- 
tiff was  a  passenger  on  the  defend- 
ant's road,  and  continued  to  be  such 
while  on  the  platform  at  Parmele. 
.  .  .  If  the  porter  told  her  to  get  on 
this  train,  she  had  a  right  to  presume 
that  he  knew  what  he  was  talking 
8  A.L.R. — 76. 


about,  and  would  properly  discharge 
his  duties,  which  by  general  knowl- 
edge and  consent  cover  assistance  to 
passengera** 

A  peculiar  state  of  facts  was  dis- 
closed in  International  A  6.  N.  R.  Co.  v. 
Gilbert  (1886)  64  Tex.  536.  The  plain- 
tiff, on  arriving  at  the  station  where 
she  was  supposed  to  change  ears,  in- 
quired of  the  conductor  of  the  defend- 
ant's train  if  she  was  in  the  right 
train,  to  which  he 'replied  by  telling 
her  to  keep  her  seat.  Because  of  this 
statement  the  plaintiff  was  carried  to 
a  point  other  than  her  destination 
and  there  ejected.  It  was  held  that 
the  plaintiff  ^;^as  entitled  to  recover 
for  ^e  action  of  the  defendant's  em- 
ployee, the  court  stating  that  the 
plaintiff  was  on  the  defendant's  train 
through  the  fault  and  negligence  of 
the  conductor  of  the  train,  whose  duty 
it  was  to  see. that  she  made  no  such 
mistakes,  that  it  was  the  duty  of  the 
railroad  company  to  return  her  in 
safety  to  the  place  where  she  took  the 
wrong  train  through  the  fault  of  the 
conductor,  and  that  when  she  was 
left  at  an  improper,  uncomfortable, 
and  possibly  an  unsafe  place,  the  com- 
pany was  liable  for  the  resulting  damr 
ages.  See  to  the  same  effect  Interna^ 
tional  ft  G.  N.  R.  Co.  v.  Smith  (1886) 
—  Tex.  — ,  1  S.  W.  665. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Pruitt  (1904)  —  Tex.  Civ.  App.  — ,  79 
S.  W.  598,  it  appeared  that  the  plain- 
tiff informed  the  conductor  as  to  her 
destination  and  asked  him  if  his  train 
was  the  proper  one  for  her  to  board, 
and  the  conductor  replied  in  the  af- 
firmative. Subsequently  the  plaintiff 
discovered  that  she  was  on  the  wrong 
train  and  was  .ejected,  although  th^ 
conductor  was  informed  that  she  had 
no  money,  but  did  have  friends  at  the 
next  station  who  would  see  that  she 
was  properly  cared  for.  It  was  heM 
that  the  defendant  was  liable  for  the 
conductor's  conduct  in  ejecting  the 
plaintiff,  as  he  had  failed  to  exercise 
that  high  degree  of  care  which  was 
due  her  under  the  circumstances,  and 
a  judgment  for  the  plaintiff  was  afr 
firmed. 

But  in  Barker  v.  New  York  C.  R.  Co- 
(1862)    24   N.   Y.   699,  the  evidence 
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showed  that  there  were  two  trains, 
which  ran  an  hour  apart,  the  first  of 
which  went  almost  the  entire  distance 
to  the  plaintiff's  destination  and  then 
branched  off,  making  it  necessary  for 
the  plaintiff  to  complete  his  journey 
on  the  second  train.  Shortly  before 
the  first  train  left  the  plaintiff  pre- 
sented himself  at  the  defendant's  sta- 
tion and  inquired  of  an  employee  as  to 
when  he  could  board  a  train  for  his 
destination.  The*  employee  pointed 
out  the  first  of  the  two  trains,  but  did 
not  explain  the  necessity  for  chang- 
ing. In  holding  the  action  of  the  em- 
ployee not  to  be  negligent  and  affirm- 
ing a  judgment  for  the  defendant,  the 
court  said :  "Can  the  direction  of  the 
ticket  agent  at  Albany  be  called  a  mis- 
direction 7  I  think  it  cannot.  Passen- 
gers from  Albany  for  Lyons  could  go 
by  either  the  6i  or  7i  o'clock  train. 
If  Page  took  the  7i  o'clock  train,  he 
had  to  wait  in  Albany  an  hour;  if  he 
took  the  6i  o'clock  train,  he  had  to 
wait  at  Syracuse  an  hour  and  thirty- 
five  minutes.  How  was  the  ticket 
agent  at  Albany  to  know  that  he  did 
not  prefer  the  delay  at  Syracuse? 
From  his  presenting  himself  and  pur- 
chasing the  ticket  just  before  the  6 J 
o'clock  train  started,  the  agent  had  a 
right  to  presume  that  he  preferred 
that  train.  Under  these  circum- 
stances, I  think  the  designation  by  the 
agent  of  the  6i  o'clock  train  as  the 
train  for  Lyons  cannot  be  called  a  mis- 
direction or  fault.  It  was  natural 
and  reasonable  under  the  circum- 
stances that  he  should  tell  Page  that 
the  6J  o'clock  train  was  the  train  for 
Lyons,  for  the  ticket  which  he  bought 
would  take  him  there,  if  he  took  the 
6i  o'clock  train,  in  about  the  same 
time  as  the  7J  o'clock  train,  and  the 
agent  had  a  right  to  suppose  that  he 
preferred  the  6  J  o'clock  train." 

//.  Time  of  depavture  or  arrival  of  train. 

Where  an  employee  of  a  railroad 
company  misinforms  a  passenger  as  to 
the  time  of  the  departure  of  a  train 
or  of  its  arrival  at  destination,  the 
carrier  is  liable  for  damages  which 
are  the  direct  result  of  the  misinfor- 
mation. 

Massachusetts.  —  Sears  v.  Eastern 


R.  Co.   (1867)   14  Allen,  433,  92  Am. 
Dec.  780. 

Michigan. — ^Van  Camp  v.  Michigan 
C.  R.  Co.  (1904)  137  Mich.  467,  100 
N.  W.  771;  Geer  v.  Michigan  C.  R.  Co. 
(1906)  142  Mich.  511,  106  N.  W.  72. 

MississippL — Wells  v.  Alabama  G. 
S.  R.  Co.  (1889)  67  Miss.  24,  6  So.  737. 

New  York. — Barney  v.  Delaware,  L. 
&  W.  R.  Co.  (1908)  61  Misc.  62,  113 
N.  Y.  Supp.  138. 

North  Dakota.  —  See  the  reported 
case  (Weeks  v.  Great  NoRTHEiiN  R. 
Co.  ante,  1178). 

South  Carolina. — Wilcox  v.  South- 
ern R.  Co.  (1912)  91  S.  C.  71,  74  S.  E. 
122. 

Texas.— Texas  &  P.  R.  Co.  v.  Con- 
way (1915)  —  Tex.  Civ.  App.  — ,  180 
S.  W.  666. 

Virginia. — Fowlkes  v.  Southern  R. 
Co.  (1899)  96  Va.  742,  32  S.  E.  464. 

Washington.  —  Turner  v.  Great 
Northern  R.  Co.  (1896)  15  Wash.  213. 
55  Am.  St.  Rep.  883,  46  Pac.  243. 

Thus,  in  Sears  v.  Eastern  R.  Co. 
(1867)  14  Allen  (Mass.)  433,  92 
Am.  Dec.  780,  it  appeared  that  the 
plaintiff  purchased  a  ticket  from 
Boston  to  Lynn  and  return.  The 
carrier  published  daily  advertisements 
of  its  regular  trains  in  papers  pub- 
lished in  Boston,  and  from  one  of 
these  papers  the  plaintiff  obtained 
the  information  that  there  was  a  train 
scheduled  to  leave  Boston  at  9:30 
in  the  evening  which  was  sched- 
uled  to  stop  at  Lynn.  The  plaintiff 
presented  himself  at  the  station  in  due 
time  to  take  the  train,  but  was  In- 
formed that  it  had  been  postponed  to 
11:15  for  the  accommodation  of  pas- 
sengers who  desired  to  remain  in  Bos- 
ton to  attend  places  of  amusement. 
Notices  of  the  change  had  been  given, 
printed  handbills  having  been  posted 
up  in  the  cars  and  stations  on  the  day 
of  the  change,  but  no  notice  of  the 
change  had  been  inserted  in  the  daily 
papers.  In  holding  the  defendants  lia- 
ble the  court  said:  "The  defendants 
published  daily  advertisements  of 
their  regular  trains  in  the  Boston 
Daily  Advertiser,  Post,  and  Courier^ 
and  the  plaintiff  had  obtained  his  in- 
formation as  to  the  time  of  running 
from  one  of  these  papers.    If  they  had 
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published  a  notice  of  the  change  in 
these  papers,  we  think  he  would  have 
been  bound  by  it.  For,  as  they  had  a 
right  to  make  changes,  he  would  be 
bound  to  take  reasonable  pains  to  in- 
form himself  whether  or  not  a  change 
was  made.  So,  if  in  their  advertise- 
ment they  had  reserved  the  right  to 
make  occasional  changes  in  the  time 
of  running  a  particular  train,  he 
would  have  been  bound  by  the  reser* 
vation.  It  would  have  bound  all  pas- 
sengers who  obtained  their  knowledge 
of  the  time-tables  from  either  of « these 
sources.  But  it  would  be  contrary  to 
the  elementary  law  of  contracts  to 
hold  that  persons  who  relied  upon  the 
advertisements  in  either  of  those  pa- 
pers should  be  bound  by  a  reservation 
of  the  offer,  which  was,  without  their 
knowledge,  posted  up  in  the  cars  and 
stations.  If  the  defendants  wished  to 
free  themselves  from  their  obligations 
to  the  whole  public  to  run  a  train  as 
advertised,  they  should  publish  notice 
of  the  change  as  extensively  as  they 
published  notice  of  the  regular  trains. 
And  as  to  the  plaintiff,  he  was  not 
bound  by  a  notice  published  in  the 
cars  and  stations,  which  he  did  not 
see.  If  it  had  been  published  in  the 
newspapers  above  mentioned,  where 
his  information  had  in  fact  been  ob- 
tained, and  he  had  neglected  to  look 
for  it,  the  fault  would  have  been  his 
own.  •  .  .  The  court  are  of  opinion 
that  the  defendants,  by  failing  to  give 
8uch  notice  of  the  change  made  by 
them  in  the  time  of  running  their  train 
on  the  evening  referred  to  as  the 
plaintiff  was  entitled  to  receive,  vio- 
lated their  contract  with  him,  and  are 
\  liable  in  this  action." 

Similarly,  the  plaintiff,  in  Turner 
V.  Great  Northern  R.  Co.  (1896)  15 
Wash.  213,  56  Am.  St.  Rep.  888,  46 
Pac.  243,  was  informed,  when  pur- 
chasing a  ticket,  that  the  irsin  which 
he  purposed  taking  would  reach  its 
destination  on  schedule  time.  He  al- 
leged that  the  defendant's  agent  knew 
that  the  train  would  not  be  able  to 
complete  its  run  owing  to  a  serious 
break  in  the  roadbed,  which  fact  it 
negligently  and  fraudulently  con- 
cealed from  the  plaintiff.  After  com- 
mencing his  journey  the  plaintiff  was 


detained  by  reason  of  the  condition  of 
the  roadbed  for  several  days.  The 
court  held,  in  an  action  for  damages 
for  the  delay,  that  evidence  as  to  the 
conversation  between  the  plaintiff  and 
the  ticket  agent  was  admissible  to 
show  that  the  plaintiff  was  ndt  in 
fault  in  taking  the  particular  train  on 
which  he  started.  It  was  said  that  the 
ticket  agent  was  the  only  person  at  a 
railroad  station  who  could  give  trav- 
elers the  necessary  information  as  to 
the  arrival,  departure,  and  running  of 
trains,  and  that  passengers  had  a 
right,  until  otherwise'informed,  to  rely 
on  information  received  by  them  from 
a  ticket  agent,  in  answer  to  inquiries 
concerning  those  matters,  provided 
they  did  not  disregard  other  reason- 
able means  of  information. 

In  Van  Camp  v.  Michigan  C.  R.  Co. 
(1904)  137  Mich.  467,  100  N.  W.  771, 
a  suit  to  recover  the  penalty  provided 
by  statute  for  the  failure  of  the  de- 
fendant to  transport  the  plaintiff,  it 
appeared  that  the  plaintiff  purchased 
a  ticket  good  for  a  continuous  passage 
from  Ypsilanti  to  Grand  Junction. 
Her  route  was  over  the  main  line  of 
the  defendant  railroad  to  Kalamazoo, 
from  which  place  the  defendant  had 
a  branch  line  to  Grand  Junction.  She 
was  informed  by  the  ticket  agent  that 
she  could  make  close  connections  at 
Kalamazoo  for  her  train  to  Grand 
Junction,  and  he  showed  her  a  sched- 
ule stating  that  a  train  left  the  con- 
necting station  at  4:45  P.  M.,  her  train 
on  the  main  line  arriving  at  4:25  P.  M. 
On  arriving  at  Kalamazoo  she  was  in- 
formed that  there  was  no  train  run- 
ning on  the  branch  line,  and  she  was 
therefore  obliged  to  remain  overnight 
in  Kalamazoo.  The  defendant  intro- 
duced evidence  to  show  that  the  time 
card  showing  a  train  scheduled  to 
leave  at  4:45  P.  m.  had  been  canceled 
by  another  one,  eliminating  such  train 
from  the  schedule,  but  it  was  not 
shown  that  the  cancelation  of  the 
time  card  had  been  brought  to  the 
attention  of  the  ticket  agent  who  mis- 
informed the  plaintiff.  The  court  held 
that  the  defendant  was  liable  for  the 
statutory  penalty,  saying:  "The  un- 
disputed facts  are  that  the  plaintiff 
applied  two  or  more  times  to  the  au- 
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thorized  agent  of  the  defendant  to  as- 
certain about  this  train.  She  was 
shown  a  time-table  issued  by  defend- 
ant and  in  the  hands  of  its  duly  au- 
thorized agent.  She  was  under  no 
obligation  to  look  for  a  schedule  posted 
in  the  defendant's  depot  or  published 
in  the  newspapers.  She  went  to  -the 
proper,  place  for  the  most  reliable  in- 
formation. She  obtained  it  by  being 
shown  a  printed  schedule.  She  relied 
on  it  as  well  as  on  the  representation 
of  the  agent.  This  made  her  case,  and 
entitled  her  to  a  judgment  under  the 
statute,  unless  the  defendant  showed 
'a  legal  and  just  excuse'  for  not  carry- 
ing her  in  accordance  with  her  con- 
tract of  carriage  and  printed  sched- 
ule." 

See  to  the  same  effect  Geer  v.  Michi- 
gan C.  R.  Co.  (1905)  142  MicK  511,  106 
N.  W.  72;  Barney  v.  Delaware,  L.  ft 
W.  R.  Co.  (1908)  61  Misc.  62,  113  N.  Y. 
Supp.  138. 

Likewise,  it  has  been  held  that 
where  the  ticket  agent  of  a  railroad 
company  informed  a  passenger  that 
a  certain  train  would  make  a  close 
connection  with  the  train  of  another 
railroad  at  a  junction  mentioned, 
when  in  fact  no  such  connection  was 
made,  the  giving  of  misinformation 
was  negligence,  for  the  direct  con- 
sequences of  which  the  railroad  com- 
pany was  liable.  Fowlkes  y.  Southern 
R.  Co.  (1899)  96  Va.  742,  32  S.  E.  464. 

In  the  reported  case  (Webks  v. 
Great  NcmrHERN  R.  Co.  ante,  1178) 
it  appeared  that  the  plaintiff  was  mis- 
informed by  a  ticket  agent  in  the  em- 
ploy of  the  defendant  as  to  the  time 
of  the  departure  of  a  certain  train. 
By  reason  of  this  misinformation  the 
plaintiff  missed  the  train  and  was 
compelled  to  motor  to  his  destination 
in  a  snowstorm.  The  court  holds  the 
carrier  liable  for  the  actual  damages 
sustained  by  the  misinformation  given 
out  by  its  agent. 

So,  where  misinformation  was  given 
by  a  ticket  collector  as  to  the  time  of 
trains,  it  was  held  that  it  was  within 
the  scope  of  the  duty  of  that  official, 
and  that  the  defendant  was  liable  for 
the  injuries  received  by  the  plaintiff 
as  a  result  of  such  misinformation. 


Wilcox  V.  Southern  R.  Co.  (1912)  91 
S.  C.  71,  74  S.  E.  122. 

But  in  a  case  where  the  plaintiff  of- 
fered to  introduce  evidence  of  state- 
ments made  by  the  defendant's  police- 
man in  its  station  as  to  the  time  of  the 
departure  of  trains,  it  was  held  that 
the  evidence  was  properly  excluded, 
since  the  defendant  was  not  liable  for 
misinformatioif  given  by  such  an  em- 
ployee. Wells  V.  Alabama  G.  S.  R.  Co. 
(1889)  67  Miss.  24,  6  So.  737. 

A  passenger  cannot  recover  for  the 
failure  of  his  train  to  connect  with  a 
train  on  another  road,  where  the  car- 
rier sells  tickets  only  to  the  point  of 
transfer,  although  the  T^mployees  of 
the  carrier  misinform  the  passenger 
as  to  the  connection  she  can  make. 
Texas  &  P.  R.  Co.  v.  Conway  (1915) 
—  T^x.  Civ.  App.  — ,  180  S.  W.  666, 
wherein  the  court  said:  'Tumishing 
to  persons  appellant  had  undertaken 
to  carry  to  points  on  its  line  informa- 
tion about  the  movement  of  trains  on 
other  lines  of  railway  was  outside  the 
scope  of  the  duties  the  porter  and 
brakeman  were  employed  to  perform; 
and  appellant  should  not,  we  think,  be 
held  bound  to  respond  in  damages  to 
appellee  for  injury  she  suffered  be- 
cause she  relied  upon  information  they 
furnished  her  which  turned  out  to  be 
false.  Legally  she  had  no  right  to 
rely  upon,  as  representations  of  ap- 
pellant, statements  made  to  her  by  its 
employees  who  were  without  author- 
ity, real  or  apparent,  to  act  for  it  in 
making  same.' 


»f 
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station. 

A  carrier  is  liable  for  damages  sus- 
tained as  the  result  of  misinformation 
given  by  one  of  its  agents  to  a  passen- 
ger as  to  whether  a  certain  train  will 
stop  at  his  destination. 

Alabaouu — ^Louisville  &  N.  R.  Co.  v. 
Thomason  (1912)  6  Ala.  App.  365,  60 
So.  506;  South  &  North  Ala.  R.  Co.  v. 
Huffman  (1884)  76  Ala.  492,  52  Am. 
Rep.  349,  8  Am.  Neg.  Cas.  1 ;  Alabama 
6.  S.  R.  Go.  V.  Heddleston  (1886)  82 
Ala.  218,  8  So.  53. 

Creorgia. — Central  R.  &  Bkg.  Co.  v. 
Roberts  (1893)  91  Ga.  513,  18  S.  E. 
315. 
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Indiana. — Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Nuzum  (1875)  60  Ind.  141,  19 
Am.  Rep.  703;  Pennsylvania  R.  Co.  v. 
Hoagland  (1881)  78  Ind.  203.  Cora- 
pare  Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills 
(1888)  118  Ind.  221,  20  N.  E.  776. 

Kansas. — Kansas  City,  Ft'.  S.  &  M. 
R.  Co.  v.  Little  (1903)  66  Kan.  378, 
61  L.R.A.  122,  97  Am.  St.  Rep.  376,  71 
Pac.  820,  13  Am.  Neg.  Rep.  524. 

Kentucky. — Louisville  &  N.  R.  Co. 
V.  Scott  (1911)  141  Ky.  538,  34  L.RA. 
(N.S.)  206,  133  S.  W.  800,  Ann.  Cas. 
1912C,  547. 

Michigan. — Lake  Shore  &  M.  S.  R. 
Co.  V.  Pierce  (1882)  47  Mich.  277,  11 
N.  W.  157. 

New  Jerse^^ — McDonald  v.  Central 
R.  Co.  (1905)  72  N.  J.  L.  280,  2  L.R.A. 
(N.S.)  505,  112  Am,  St.  Rep.  672,  62 
Atl.  405,  19  Am.  Neg.  Rep.  378;  Run- 
yon  V.  Pennsylvania  R.  Co.  (1907)  74 
N.  J.  L.  225,  68  Atl.  107. 

New  York.— Miller  v.  King  (1897) 
21  App.  Div.  192,  47  N.  Y.  Supp.  5J54. 

Ohio.— Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Reynolds  (1896)  55  Ohio  St. 
370,  60  Am.  St.  Rep.  706,  45  N.  E.  712. 

Oklahoma* — ^Chicago,  R.  I.  &  P.  R. 
Co.  v.  Sheets  (1916)  54  Okla.  586,  154 
Pac.  550. 

South  Carolina. — Trapp  v.  Southern 
R.  Co.  (1905)  72  S.  C.  343,  51  S.  E.  919. 

Texas.— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Moorman  (1898)  —  Tex.  Civ.  App.  — , 
46  S.  W.  662. 

The  plaintiff  in  Central  R.  &  Bkg.  Co. 
V.  Roberts  (Ga.)  supra,  bought  of  the 
defendant's  agent  a  Sunday  excursion 
ticket  from  Hatcher's  station  to  Eu« 
faula,  with  a  return  coupon  attached, 
stating  to  the  agent  that  he  wished  to 
return  that  night  by  a  particular  train 
known  as  the  Cannon  Ball,  and  that 
if  he  could  not  return  on  that  train  he 
did  not  want  the  ticket.  The  agent 
told  him  that  the  train  specified  would 
stop  for  him  to  get  off  at  Hatcher's 
station.  On  boarding  that  train  and 
presenting  his  return  ticket,  the  con- 
ductor refused  to  take  it  for  his  pas* 
sage,  and  ordered  him,  with  others 
similarly  situated,  in  the  presence  of 
the  other  passengers,  to  leave  the 
train  at  a  point  9  or  10  miles  from 
Hatcher's  station.  The  plaintiff  was 
eompelled  to  walk  the  rest  of  the  dis- 


tance through  unpleasant  weather. 
On  the  trial  the  court  charged  the 
jury  as  follows:  ''I  charge  you  that 
when  a  party  buys  a  ticket  in  this 
state  over  a  railroad  to  go  to  a  par- 
ticular point  and  return,  he  has  the 
right  to  return  on  the  railroad  if  he 
perform  all  the  conditions  of  the 
ticket.  I  charge  you  further,  if  the 
agent  of  the  railroad  told  him  that  he 
could  go  to  Eufaula  and  back  upon 
this  ticket,  he  had  the  right  to  pre- 
sume that  he  could  do  so ;  and  if  in  his 
effort  to  do  so  he  was  put  off  at  any 
other  station  than  Hatcher's,  he  would 
be  entitled  to  damages."  On  appeal  it 
was  held  that  this  charge  was  erro> 
neous,  since  there  was  a  conflict  of 
evidence  as  to  whether  the  agent  told 
the  passenger  he  could  return  on  the 
fast  train,  and  the  charge  as  given 
would  authorize  the  .  jury  to  find 
against  the  company  without  settling 
that  conflict.  In  discussing  the  com- 
pany's liability  for  misinformation 
given  by  its  agent,  the  court  said: 
"The  agent  who  sold  the  Sunday  ex- 
cursion ticket  represented  the  com- 
pany in  making  the  sale,  and  the  in- 
formation which  he  gave  as  to  wheth- 
er the  ticket  would  afford  a  right  to 
return  on  a  particular  train  could  be 
relied  on  unless  it  was  known  to  be 
incorrect,  or  unless  some  known  rule 
or  order  of  the  company  made  tho 
agent  incompetent  to  give  such  in- 
formation or  forbade  the  recognition 
of  such  a  ticket  by  the  conductor  of 
the  designated  train,  qr  of  trains  be- 
longing to  that  class.  The  ticket  being 
silent  on  its  face  as  to  trains,  and  one 
of  the  parts  of  the  ticket  being  for  a 
return  passage,  of  course  it  would  be 
proper  for  the  company  to  authorize 
someone  to  answer  questions  when  the 
ticket  was  sold,  so  that  the  buyer 
might  know  how  to  use  it;  and  no 
other  person  would  seem  to  be  so 
proper  for  this  purpose  as  the  agent 
selling  it." 

Similar  facts  were  involved  in  Drew 
V,  Wabash  R.  Co.  (1908)  129  Mow  App. 
459, 107  S.  W.  478,  wherein  the  evidence 
showed  that  the  plaintiff  purchased  a 
ticket  for  an  excursion,  and  at  the 
time  of  the  purchase  was  informed  by 
the  ticket  agent  that  he  could  come 
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back  on  another  and  different  train 
than  the  excursion  train.  The  plain* 
tiff  boarded  this  train,  but  his  desti- 
nation was  not  6ne  of  the  regular 
stops,  and  he  was  accordingly  ejected 
at  a  stop  other  than  his  destination. 
It  was  held  that  under  the  form  of  the 
plaintiff's  petition  he  was  not  entitled 
to  recover,  but  in. reversing  the  judg- 
ment the  court  stated  that  if  the  plain- 
tiff elected  to  amend,  damages  could 
be  sought  on  the  ground  that  the  de- 
fendant's agent  negligently  misdirect- 
ed the  plaintiff. 

Similarly,  in  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  V.  Little  (1903)  66  Kan.  378, 
61  L.R.A.  122,  97  Am.  St.  Rep.  376,  71 
Pac.  820,  13  Am.  Neg.  Rep.  524,  the 
evidence  showed  that  a  ticket  agent 
informed  the  plaintiff  that  a  certain 
freight  train  due  at  a  certain  time 
would  carry  passengers,  and  sold  him 
a  ticket  to  his  destination.  Subse- 
quently, as  a  train  pulled  into  the  sta- 
tion the  agent  informed  the  plaintiff 
that  the  train  was  coming.  The  plain- 
tiff boarded  the  train,  but  after  riding 
a  few  miles  was  ejected  because  the 
train  was  not  scheduled  to  stop  at  his 
station.  It  was  held  that  the  railroad 
company  was  liable  for  the  incorrect 
information  given  by  the  ticket  agent, 
the  court  saying:  "If  all  of  these  rep- 
resentations were  untrue,  and  the 
train  which  plaintiff  boarded  was  not, 
under  the  rules  of  the  company,  sched- 
uled to  stop  at  Hillsdale,  there  is  noth- 
ing to  show  that  he  had  knowledge  of 
8uch  fact.  He  made  all  reasonable  in- 
quiry of  those  whom  the  company  had 
put  there  to  furnish  such  information 
to  ascertain  if  he  might  rightfully  en- 
ter the  train,  and  acted  on  the  infor- 
mation thus  received.  He  had  a  right 
to  rely  on  all  of  these  representations 
and  assurances.  They  were  made  by 
the  agents  of  the  company  within  the 
scope  of  their  agency,  in  the  execution 
of  their  duties,  and  bound  the  com- 
pany. Acting  on  them,  the  plaintiff 
had  a  right  to  go  upon  that  train  and 
be  carried  to  the  specified  destination. 
To  be  ejected  from  the  train  before 
this  was  accomplished  was  a  wrong 
for  which  a  recovery  might  be  had." 
See  to  the  same  effect  Alabama  G.  S. 
R.  Co.  V.  Heddleston    (1886)   82  Ala. 


218,  3  So.  53;  Louisville  &  N.  R.  Co. 
V.  Thomason  C1912)  6  Ala.  App.  365, 
60  So.  506;  Pittsburgh,  C.  C.  &  St  L. 
R.  Co.  V.  Nizum  (1875)  50  Ind.  141, 
19  Am.  Rep.  708;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Reynolds  (1896)  55 
Ohio  St.  370,  60  Am.  St  Rep.  706,  45 
N.  E.  712. 

So,  where  a  passenger  is  informed 
by  a  ticket  agent  that  a  certain  train 
will  stop  at  his  destination,  which  in- 
formation is  incorrect,  the  railroad 
company  is  liable  in  damages  for  the 
failure  of  the  train  to  stop.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Pierce  (1882) 
47  Mich.  277,  11  N.  W.  157,  wherein 
the  court  said:  ''Upon  the  question 
whether  the  company  is  liable  for  the 
action  of  the  agent  at  Batavia,  it  is  in- 
sisted by  the  plaintiff  in  error  that  the 
passenger  is  bound  to  ascertain  for 
himself  what  trains  stop  at  the  place 
of  his  destination,  and  acts  at  his  peril 
in  boarding  any  others.  It  is  undoubt- 
edly true  that  where  some  trains  make 
general  and  some  only  partial  stop- 
pages, the  passenger  should  not  disre- 
gard reasonable  means  of  information 
in  regard  to  his  proper  course.  But 
he  cannot  be  supposed  to  know  that 
any  such  difference  exists  unless  he 
has  means  of  knowing  the  facts. 
Time-tables  furnish  one  means  of  in- 
formation, but  they  are  not  always 
accessible  or  intelligible  to  all  classes 
of  passengers,  and  the  experience  of 
all  travelers  is  that  they  are  some- 
times not  changed  as  soon  as  train 
changes  are  made,  and  are  not  always 
strictly  adhered  to.  It  is  the  business 
of  the  agents  who  contract  with  pas- 
sengers for  their  fare  to  have  the 
means  of  directing  them  safely,  and 
such  an  agent  is  universally  resorted 
to  for  such  information  by  strangers 
who  have  occasion  to  obtain  such 
guidance.  When,  as  in  this  case,  the 
attention  of  the  agent  was  distinctly 
called  to  the  desire  of  Pierce  to  know 
what  trains  he  could  rely  on  to  bring 
him  to  Batavia  in  season  for  his  pur- 
poses, we  think  he  had  a  right  to  rely 
on  the  correctness  of  the  information 
received,  and  to  act  on  it,  at  least  until 
informed  to  the  contrary.  It  does  not 
appear  that  any  care  was  taken  at  Elk- 
hart to  warn  pas^^engers  what  trains 
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they  must  take  for  their  several  des- 
tinations, and  there  is  nothin^r  to  show 
that  Pierce  had  any  reason  to  doubt 
the  correctness  of  his  course  in  goin^r 
upon  the  train  in  question  until  after 
he  had  started  and  the  conductor 
called  for  his  ticket." 

Where  a  passenger,  before  purchas- 
ing a  ticket,  inquires  of  the  ticket 
agent  whether  the  train  stops  at  a 
certain  station,  and  is  answered  in  the 
afiirmatiye  and  is  given  a  time-table 
showing  that  the  train  is  scheduled  to 
stop,  the  passenger,  by  his  contract, 
has  a  right  to  have  the  train  stop  at 
that  station,  and  his  ejection  at  the 
preceding  station  is  wrongful.  Mc- 
Donald V.  Central  R.  Co.  (1906)  72 
N.  J.  L.  280,  2  L.R.A,(N.S.)  505,  111 
Am.  St.  Rep.  672,  62  Atl.  405,  19  Am. 
Neg.  Rep.  378. 

However,  it  may  be  noted  that  in 
Runyon  v.  Pennsylvania  R.  Co.  (1907) 
74  N.  J.  L.  225,  68  Atl.  107,  the  court 
held  that  where  a  ticket  agent  misin- 
formed the  plaintiff  as  to  whether  a 
train  made  a  certain  stop,  he  was  not 
entitled  to  have  the  train  make  the 
stop.  The  court  distinguished  the  Mc- 
Donald Case,  supra,  on  the  ground 
that  the  furnishing  of  a  time-table 
by  the  defendant's  agent  showing  that 
the  train  was  scheduled  to  stop  at  the 
station  was  a  vital  element  in  that 
case.  In  discussing  the  duty  of  the 
passenger  under  such  circumstances,  ; 
the  court  said :  'It  is  the  ordinary  case 
of  a  passenger  who  has  taken  a  train  • 
which  is  not  scheduled  to  stop  at  the 
station  for  which  he  holds  a  ticket,  by 
reason  of  misinformation  received 
from  the  agent  from  whom  he  pur*  ' 
chased  his  ticket,  and  who  has  been 
ejected  at  a  regular  station  of  the 
company  after  notification  by  the  con- 
ductor that  the  train  did  not  stop  at 
the  point  to  which  he  held  a  ticket, 
and  a  request  from  that  official  that  he 
leave  the  train  at  a  stopping  point 
short  of  his  destination,  and  refusal  on 
his  part  to  comply  with  the  request. 
.  .  .  The  refusal  of  the  plaintiff  to 
leave  the  defendant  company's  train, 
when  requested  to  do  so  by  the  con- 
ductor, constituted  him  a  trespasser, 
and  justified  that  officer  in  ejecting 
him  from  the  train,  using  no  more  vio* 


lence  than  was  necessary  to  accom- 
plish his  removal." 

In  Louisville  &  N.  R.  Co.  v,  Scott 
(1911)  141  Ky.  538,  34  L.R.A.(N.S.) 
206,  138  S.  W.  800,  Ann.  Cas.  1912C, 
547,  it  appeared  that  a  ticket  agent  in 
the  employ  of  the  defendant  company 
contracted  with  the  plaintiffs  to  have 
a  certain  train  stop  at  a  station  at 
which  it  was  not  scheduled  to  stop. 
On  the  faith  of  this  information  the 
plaintiffs  purchased  tickets  and  took 
passage  on  the  train,  but  it  failed  to 
stop.'  The  court  held  that  the  railroad 
company  was  liable  in  damages  for 
the  failure  of  the  train  to  stop  as 
agreed,  saying:  "It  is  elementary  that 
an  agent  has  no  authority  to  bind  his 
principal,  unless  he  is  acting  within 
the  apparent  scope  of  his  authority, 
but  we  think  that  when  a  railroad 
company  has  established  a  place  on  its 
line  of  railroad,  or  elsewhere,  at 
which  tickets  may  be  bought  for  trans- 
portation upon  its  line  of  road,  it 
thereby  invests  the  agent  in  charge  of 
its  business,  so  far  as  the  public  is 
concerned,  with  the  implied  authority 
to  furnish  all  reasonable  information 
relating  to  the  transportation  of  pas- 
sengers, and  concerning  the  movement 
of  passenger  trains,  and  with  the 
power  to  bind  it  by  any  agreements 
made  by  him  or  information  furnished 
by  him,  within  the  line  of  his  duty. 
And  we  are  also  of  the  opinion  that 
it  is  within  the  line  of  his  duty  to  give 
information  and  make  representations 
in  reference  to  the  rights  of  passen- 
gers holding  tickets  that  he  sells  to 
them.  The  public  has  the  right  to  go 
tc  such  an  agent  for  information  con- 
cerning the  movement  of  trains  upon 
which  they  desire  to  take  passage,  and 
they  have  the  right  to  rely  upon  the 
statements  made  by  him  concerning 
such  matters.  It  would  be  a  curious 
state  of  affairs  if  an  agent  having  the 
express  authority  to  sell  tickets  for 
transportation  to  and  from  different 
points  did  not  also  have  the  authority 
to  give  reasonable  and  proper  infor- 
mation concerning  the  trains  upon 
which  such  tickets  might  be  used  and 
the  places  at  which  trains  would  stop 
to  receive  and  discharge  passengers 
holding  tickets  sold  by  him.    And  so« 
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when  the  ticket  agent  of  a  railroad 
company  agrees  with,  or  informs,  a 
person  desiring  to  become  a  i>assen- 
ger  that  the  ticket  will  be  good  on  cer- 
tain trains,  or  that  certain  trains  upon 
which  it  may  be  used  will  stop  at  a 
designated  place  to  let  such  person  on 
or  off,  the  company  will  be  bound  by 
his  agreements  or  representations  or 
by  the  information  furnished  by  him, 
in  the  absence  of  knowledge  upon  the 
part  of  the  purchaser  of  the  ticket 
that  the  agent  had  no  authority  to 
make  such  an  agreement  or  that  the 
information  given  was  incorrect,  and 
when  the  ticket  does  not  contain 
agreements  or  conditions  by  which  the 
passenger's  rights  are  to  be  deter- 
mined. It  may  be  true  that  the  agent 
must  submit  the  request  for  a  change 
in  schedules,  or  for  authority  to  stop 
a  train  at  a  place  it  is  not  scheduled 
to  stop,  to  his  superiors  and  obtain 
their  consent,  but  this  is  a  matter  be- 
tween the  railroad  company  and  its 
agent.  If  its  agent  having  the  implied 
authority  to  act  for  it  makes  agree- 
ments or  representations  in  violation 
of  its  rules,  or  in  disobedience  of  its 
orders,  or  fails  or  neglects  to  procure 
the  necessary  authority  to  do  what  ho 
agreed  or  represented  should  be  done, 
it  is  the  fault  of  the  agent,  and  not 
the  passenger,  and  the  company,  as  be- 
tween the  passenger  and  it,  must  suf- 
fer the  consequences  of  its  agent's 
negligence  or  want  of  power." 

So,  the  plaintiff,  in  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Moorman  (1898)  —  Tex.  Civ. 
App.  — ,  46  S.  W.  662,  purchased  from 
a  person  in  charge  of  the  defendant's 
ticket  ofUce  a  return  ticket  and  was  in- 
formed that  the  return  trip  could  be 
made  at  night,  the  train  stopping  at 
the  point  in  question.  On  the  return 
trip,  after  boarding  the  train,  the 
plaintiff  discovered  that  the  train  did 
not  stop  at  his  station,  and  he  was 
forced  to  leave  the  train  and  complete 
his  journey  on  foot.  In  holding  the 
defendant  to  be  liable  for  the  misin- 
formation given  the  plaintiff,  the  court 
said:  ^*It  is  the  duty  of  one  in  pur- 
chasing a  ticket  to  inform  himself  as 
to  the  movements  of  trains  over  the 
lines  of  his  proposed  route;  but  we 
know  of  no  better  source  of  informa- 


tion, so  far  as  the  public  are  con- 
cerned, than  that  of  the  ticket  agent 
with  whom  the  public  must  deal,  and 
with  whom  the  contract  of  transpor- 
tation is  made.  He  stands  as  the  rep- 
resentative of  the  company,  and  is 
supposed  to  be  able  to  correctly  impart 
information  to  parties  with  whom  he 
may  contract  for  the  right  of  transpor- 
tation as  to  the  movements  of  the 
trains  over  the  route  which  he  is  ex- 
pecting to  travel.  If  the  passenger 
knows  that  according  to  the  rules  of 
the  company  a  certain  train  will  not 
stop  at  a  particular  point,  he  would 
not  be  safe  in  relying  upon  informa- 
tion received  from  the  ticket  agent  to 
the  contrary;  but  where  he  does  not 
actually  possess  such  knowledge,  he 
has  the  right  to  assume  that  the  agent 
whom  the  railway  company  intrusts 
with  the  power  to  contract  concerning 
his  right  of  transportation  possesses 
accurate  knowledge  as  to  the  move- 
ments of  trains  over  his  prospective 
route,  and  he  can  safely  rely  upon  the 
information  received  from  that  source. 
The  charge  of  the  court,  as  a  whole, 
was  correct  upon  this  subject,  and 
there  was  no  error  in  refusing  the 
charges  requested  by  appellant." 

The  view  maintained  in  the  cases 
heretofore  discussed  apparently  de- 
pends somewhat  on  the  form  of  the 
action.  Thus,  in  Chicago,  St.  L.  &  P. 
R.  Co.  V.  Bills  (1889)  118  Ind.  221,  20 
N.  E.  775,  it  was  held  to  be  reversible 
error  to  permit  a  passenger  to  testify 
as  to  the  negligence  of  a  ticket  agent 
in  misinforming  him  as  to  whether  a 
train  would  stop  at  a  certain  st-ation. 
It  appeared  that  the  passenger  pur- 
chased a  ticket  and  entered  one  of  the 
company's  through  trains,  which,  ac- 
cording to  the  published  schedule,  did 
not  stop  at  his  station.  He  was  eject- 
ed from  the  train  because  of  his  fail- 
ure to  pay  his  fare  to  the  first  station 
beyond  his  destination  where  the 
train  stopped.  He  was  permitted  to 
testify,  over  objection,  that  before 
purchasing  the  ticket  he  inquired 
whether  the  train  would  stop  at  his 
destination,  and  that  he  was  informed 
that  it  would.  The  court  held  that 
this  evidence  was  improperly  admits 
ted,  as  the  action  was  brought  for  an 
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unlawful  invasion  of  the  plaintifTs 
right  of  personal  security,  to  recover 
for  injuries  sustained  by  being  ejected 
from  the  train  with  needless  violence. 
It  was,  therefore,  wholly  immaterial 
to  any  issue  in  the  case  to  prove  that 
he  had  acted  with  proper  care  in  en« 
tering  the  train,  or  that  he  was 
brought  into  the  situation  in  which  he 
was  found  by  the  mistake  of  the  ticket 
agent.  The  court  said:  "The  passen- 
ger's right  to  recover  damages  which 
he  may  have  sustained  by  being  mis- 
led by  the  ticket  agent  is  a  right  of 
action  altogether  different  and  distinct 
from  one  which  arises  out  of  an  as- 
sault and  battery  committed  upon  him 
by  the  conductor  in  ejecting  him  from 
the  train  with  needless  violence.  If 
the  plaintiff  was  damaged  by  the  mis- 
information negligently  communicat- 
ed to  him  by  the  defendant's  ticket 
agent,  he  has  his  right  of  action  for 
that  yet,  and  it  was  therefore  prejudi- 
cial error  to  permit  him  to  prove  the 
negligence  of  the  ticket  agent  and  get 
the  benefit  of  that  element  in  the  pres- 
ent case,  while  the  defendant  was  de- 
prived of  any  right  to  insist  that  the 
plaintiff  was  guilty  of  contributory 
negligence.  If  the  question  had  been 
upon  the  company's  negligence,  aris- 
ing out  of  the  conduct  of  its  ticket 
agent,  then  the  doctrine  of  contribu- 
tory negligence  would  have  been  ap- 
plicable. Possibly  the  plaintiff  was 
negligent  in  not  looking  at  a  train 
schedule,  which  may  have  been  at 
hand,  or  he  may  have  known,  for  all 
that  appears  in  this  case,  that  the 
train  did  not  usually  stop  at  Curtis- 
ville.  It  cannot  be  said  that  the  evi- 
dence was  harmless." 

Where  it  appeared  that  an  employee 
of  the  defendant  railroad  company 
was  stationed  at  the  train  for  the  pur- 
pose of  inquiring  the  destination  of 
each  passenger  attempting  to  go 
aboard,  it  was  held  that  the  question 
whether  a  passenger  allowed  to  enter  a 
train  which  did  not  stop  at  his  desti- 
nation was  misinformed  or  misled 
through  the  fault  of  the  carrier's 
servant,  was  for  the  jury.  Chicago, 
R.  I.  A  P.  R.  Co.  V.  Sheets  (1916)  54 
OUa.  586,  154  Pac.  550. 

So,   in   Trapp  v.  Southern   R.   Co. 


(1905)  72  S.  C.  348,  51  S.  E.  919,  it  ap^ 
peared  that  the  plaintiff  was  directed 
by  a  uniformed  railroad  attendant  to 
board  a  certain  train,  which  the  pas- 
senger did,  relying  on  the  attendant's 
answer  to  his  question  as  to  a  train  for 
a  certain  point.  The  train  which  the 
plaintiff  boarded  did  not  stop  at  his 
destination,  and  in  an  action  for  dam- 
ages for  being  ejected  from  the  train, 
the  court  held  that  evidence  was  prop- 
erly admitted  to  show  the  misdirection 
of  the  defendant's  agent  which  caused 
the  plaintiff  to  board  the  wrong  train. 
See  to  the  same  effect  South  &  North 
Ala.  R.  Go.  V.  Huffman  (1884)  76  Ala. 
492,  52  Am.  Rep.  349,  8  Am.  Neg. 
Os.  1. 

Where  a  passenger  was  informed 
by  the  conductor  of  a  train  that  the 
next  stop  was  her  destination,  and  the 
train  was  unexpectedly  stopped  before 
arriving  there,  it  was  held  that  it  was 
the  duty  of  the  conductor  to  inform 
the  passenger  that  the  train  had  not 
arrived  at  her  destination,  and  his 
failure  to  do  so  entitled  the  plaintiff 
to  damages  for  the  injuries  sustained. 
Pennsylvania  R.  Co.  v.  Hoagland 
(1881)  78  Ind.  203. 

In  Miller  v.  King  (1897)  21  App. 
Div.  192,  47  N.  ¥•  Supp.  534,  it  was 
held  that  where  a  passenger  was  mis- 
informed by  a  ticket  agent  as  to  a 
train  stopping  at  a  certain  point,  he 
was  not  justified  in  remaining  on  the 
train  after  he  was  notified  of  the  er- 
ror, and  that  on  his  failure  to  leave 
the  train,  his  expulsion  was  lawful. 
However,  the  defendant  was  held  to 
be  liable  for  the  breach  of  the  contract 
to  carry,  due  to  the  ticket  agent's  mis- 
information, and  a  judgment  for  the 
defendant  was  accordingly  reversed. 

IV,    other  tnattei^. 

In  Bumham  v.  Grand  Trunk  R.  Co. 
(1873)  63  Me.  302,  18  Am.  Rep.  220,  it 
appeared  that  the  plaintiff  desired  to 
make  a  trip  on  the  defendant's  line, 
which  necessitated  a  stop-over  at  an 
intermediate  station.  The  plaintiff  in- 
formed the  defendant's  ticket  agent  of 
his  desire  to  stop  over,  and  was  told 
that  it  was  necessary  to  purchase  but 
one  ticket,  its  the  conductor  would 
give  him  a  stop-over  check.  On  the 
second  day  his  ticket  was  refused  by 
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the  conductor,  as  it  was  indorsed 
"good  for  this  day  only,"  and  he  was 
ejected  from  the  train.  The  court 
held  that  the  defendant  was  liable 
in  damages  for  such  ejection,  say- 
ing: ''It  seems  that  before  this 
the  conductor  had  been  permitted  to 
give  'stop-over  checks.'  This  custom 
had  been  abrogated  but  a  few  days 
previous,  of  which,  so  far  as  appears, 
no  notice  had  been  given.  This  is  the 
very  point  upon  which  the  plaintiff  de- 
sires information.  To  whom  shall  he 
go  to  obtain  it?  To  whom  can  he  go  but 
to  the  person  appointed  by  the  com- 
pany for  the  purpose  of  giving  such  in- 
formation, and  selling  the  proper  tick- 
ets? To  that  person  he  does  go,  and 
is  informed  that  the  custom  of  giving 
stop-over  checks  still  continues,  and 
that  it  is  necessary  to  purchase  but  one 
ticket.  Relying  upon  this  informa- 
tion, as  he  was  justified  in  doing,  he 
purchased  his  ticket  and  paid  the  fare 
demanded  for  the  whole  distance. 
.  .  .  The  conductor  acted  in  obe- 
dience to  orders  from  his  superiors; 
the  plaintiff,  in  obedience  to  informa- 
tion he  had  received  from  the  ticket 
agent  and  upon  which  he  had  paid  his 
money;  surely,  then,  he  was  not  in  the 
wrong.  But  it  is  said  the  company 
were  not  bound  by  the  contracts  of  the 
agent.  Admit  it.  The  conductor  had 
proof  from  the  ticket  that  the  fare  had 
been  paid  for  the  whole  distance  and 
from  the  statements  of  the  plaintiff, 
which  he  had  no  reason  to  doubt,  and 
which  were  confirmed  by  the  custom 
so  lately  abrogated,  that  he  had  paid 
it  upon  the  representations  of  the 
agent,  that  the  ticket  would  carry  him 
through.  If,  under  these  circum- 
stances, the  company,  through  the  con- 
ductor, would  repudiate  oi*  deny  the 
contract,  the  least  they  could  do  would 
be  to  pay  back  the  surplus  money  that 
they  had  received,  or  deduct  it  from 
the  fare  claimed,  neither  of  which  was 
done,  or  offered  to  be  done,  and  this 
they  were  legally  bound  to  do  before 
refusing  to  execute  the  contract  made 
by  their  agent,  even  if  they  were  not 
bound  by  it." 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Floyd 
(1914)    115  Ark.  607,  171  S.  W.  913, 


it  was  proved  that  the  plaintiff  was 
informed  by  a  station  agent  in  the  em- 
ploy of  the  defendant  that  a  certain 
train  would  make  connections  with  a 
motor  car  which  was  operated  by  the 
defendant  railroad  and  which  would 
carry  the  plaintiff  to  his  destination. 
Relying  on  this  information  the  plain- 
tiff made  the  trip,  but  found  that  the 
motor-car  service  had  been  discon- 
tinued. It  was  held  that  the  defend- 
ant was  liable  for  the  misinformation 
given  by  its  agent,  and  a  verdict  for 
the  plaintiff  was  aflHrmed. 

Where  an  agent  informs  a  passen- 
ger that  a  certain  route  is  the  proper 
and  best  one  to  take  in  traveling  from 
one  point  to  another,  when  in  fact 
there  is  a  shorter  and  more  convenient 
route  over  the  same  company's  line  by 
which  the  passenger  may  travel,  and 
by  reason  of  such  misinformation  the 
passenger  suffers  damage,  the  com- 
pany is  liable  therefor.  St.  Louis 
Southwestern  R.  Co.  v.  White  (1905) 
99  Tex.  369,  2  L.R.A.(N.S.)  110,  122 
Am.  St  Rep.  631,  89  S.  W.  746,  13  Ann. 
Cas.  965. 

So,  in  Texas  &  P.  R.  Co.  v.  Armstrong 
( 1899)  93  Tex.  31,  51  S.  W.  835,  6  Am. 
Neg.  Rep.  721,  wherein  it  appeared 
that  the  defendant's  agent,  on  applica- 
tion by  the  plaintiff  for  information  as 
to  the  best  route  to  a  certain  place, 
misdirected  the  plaintiff,  with  the  re- 
sult that  the  plaintiff's  wife  and  chil- 
dren were  delayed  for  several  days. 
The  court  held  that  the  company  was 
liable  for  the  act  of  its  agents  in  se- 
lecting the  wrong  route,  and  that  the 
mental  suffering,  anxiety,  and  distress 
of  the  wife,  caused  by  the  delay,  was 
a  proper  element  of  actual  damage  to 
be  considered  by  the  jury  in  arriving 
at  the  amount  of  the  verdict. 

In  Made  v.  Southern  R.  Co.  (1909) 
151  N.  C.  404,  24  L.R.A.CN.S.)  1178, 
66  S.  £.  342,  it  was  held  that  evidence 
was  admissible  to  show  that  a  passen- 
ger was  erroneously  informed  by  the 
defendant's  station  agent  that  his 
ticket  was  good  over  either  of  two 
routes,  though  the  ticket  showed  on 
what  raute  the  plaintiff  was  entitled 
to  travel.  In  affirming  a  judgment  for 
the  plaintiff,  it  was  said:  "The  fact 
that  the  conductor  did  nothing  wrong- 
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ful  upon  his  part  does  not  exculpate 
the  defendant  from  liability  for  the 
nefirligence  of  its  station  agent  in  caus- 
ing plaintiff  to  take  the  wrong  route 
on  his  return  home.  This  liability  is 
upon  the  same  principle  that  when  a 


passenger  holds  a  ticket  good  on  one 
train  and  one  route,  and  by  direction 
of  the  gatekeeper  is  made  to  take  an- 
other train  going  in  the  wrong  direc- 
tion, the  carrier  is  liable  for  the  neg- 
ligence of  its  agent/'  £•  C.  B. 


RICHARDSON  PRESS,  Appt, 

V. 

ANDREW  ALBRIGHT,  Je,,  Respt. 

yew  York  Couvt  of  Appeals -^  Sow mbrr  19,  1918. 

(224  N.  Y.  497,  121  N.  E.  362.) 

Contract  — -  to  pay  debt  of  corporation. 

1.  A  parol  promise  of  a  Btockholder  to  pay  the  debt  of  the  corporation 
is  unenforceable  under  the  Statute  of  Frauds. 

[See  note  on  this  question  beginning  on  page  1198.] 


Corporation  —  liability  of  stockhold- 
er to  pay  debt. 

2.  That  a  stdckholder  of  a  publish- 
ing company  is  beneficially  interested 
in  having  its  publication  continue 
without  interruption  will  not  render 
him  liable  upon  his  oral  promise  to 
pay  an  overdue  printing  bill  and  to 
pay  cash  for  future  issues,  if  the  cred- 
itor continues  to  regard  the  corpora- 
tion as  the  principal  debtor  and  at- 
tempts to  collect  the  bills  from  it. 

[See  25  R.  C.  L.  494,  510.] 

Contract    —    collateral    promise    — - 
Statute  of  Frauds. 

3.  A  promise  may  be  collateral  so 


as  to  require  writing  under  the  Stat- 
ute of  Frauds,  even  though  the  new 
consideration  moves  to  the  promisor 
and  is  beneficial  to  him. 
[See  25  R.  G.  L.  490.] 

—  to  My  another's  debt  —  primary 
liability. 

4.  The  promise  of  a  stockholder  to 
pay  the  debt  of  a  corporation,  which 
debt  continues  to  exist,  is  regarded  as 
original,  so  as  to  dispense  with  the 
necessity  of  writing  only  when,  with- 
in the  intention  of  the  parties,  he  be- 
comes the  principal  debtpr  or  prima- 
rily liable. 

[See  25  R.  C.  L.  501,  510.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term 
for  New  York  County,  Part  XIV.,  dismissing  an  action  brought  to  recover 
a  balancii  alleged  to  be  due  for  materials  furnished  to  a  certain  publishing 
company  for  which  defendant  agreed  to  pay.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  T.  Hogg,  for  appellant:      v.  Metz,  165  App.  Div.  53S,  150  N.  Y. 


The  defendant  had  an  interest  of 
his  own  to  subserve.  His  promises 
rested  on  a  new  consideration, — for- 
bearance, or  time  to  pay  past  indebt- 
edness, and  the  publication  of  future 
issues  of  "Dogs  in  America,"  which 
moved  toward  him  and  was  beneficial 
to  him.  They  were  original,  therefore, 
and  did  not  need  to  be  in  writing. 

Faber  v.  New  York,  213  N.  Y.  411, 
107  N.  E.  756;  Kraus  v.  Birnbaum,  200 
N.  Y.  130,  93  N.  E.  474;  R.  &  L.  Co. 


Supp.  843,  affirmed  in  215  N.  Y.  695, 
109  N.  E.  1091 ;  A  Schwoerer  &  Sons  v. 
Stone,  130  App.  Div.  796,  115  N.  Y. 
Supp.  440,  affirmed  in  200  N.  Y.  560, 
93  N.  E.  1116;  Richardson  Press  v. 
Vandergrift,  165  App.  Div.  180.  ir>(» 
N.  Y.  Supp.  238;  Davis  v.  Patrick,  141 
U.  S.  479,  488,  489,  35  L.  ed.  826,  828, 
829,  12  Sup.  Ct.  Rep.  58;  Kelsey  v. 
Munson,  117  C.  C.  A.  483,  198  Fed. 
841;  Guaranty  Trust  Co.  v.  Koehler, 
115  C.  C.  A.  475,  195  Fed.  669;  Choate 
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V.  Hoogstraat,  46  C.  C.  A.  174, 105  Fed. 
713. 

There  was  a  "note  or  memorandum" 
of  the  defendant's  promise  to  pay  the 
plaintiff,  particularly  for  subsequent 
issues  of  ''Do£rs  in  America,"  and  it 
was  subscribed  by  the  defendant. 
The  requirements  of  the  Statute  of 
Frauds  are  fully  met,  if  applicable. 

Spiegel  v.  Lowenstein,  162  App.  Div. 
443,  147  N.  Y.  Supp.  655;  Poel  v. 
Brunswick-Balke-Collender  Co.  159 
App.  Div.  365,  144  N.  Y.  Supp.  725; 
Guaranty  Trust  Co.  v.  Koehler,  115 
C.  C.  A.  475,  195  Fed.  669;  Choate  v. 
Hoogstraat,  46  C.  C.  A.  174,  106  Fed. 
713;  Quaker  Oats  Co.  v.  North,  102 
Misc.  108,  168  N.  Y.  Supp.  145 ;  Brauer 
V,  Oceanic  Steam  Nav.  Co.  178  N.  Y. 
339,  70  N.  E.  863;  Evansville  Nat.  Bank 
V.  Kaufmann,  93  N.  Y.  273,  45  Am. 
Rep.  204;  National  Park  Bank  v.  Sea- 
board Bank,  114  N.  Y.  28,  11  Am.  St. 
Rep.  612,  20  N.  E.  632;  San  Remo  Cop- 
per Min.  Co.  V.  Moneuse,  140  App.  Div. 
26,  133  N.  Y.  Supp.  509. 

The  trial  term  erred  in  refusing  to 
allow  the  plaintiff's  treasurer  to  tes- 
tify whether  it  relied  on  the  promise 
of  the  defendant  in  getting  out  the 
work  in  question. 

Thurston  v.  Cornell,  38  N.  Y.  281; 
Noonan  v.  Luther,  206  N.  Y,  105,  41 
L.R.A.(N.S.)  761,  99  N.  E.  178,  Ann. 
Cas.  1914A,  1038. 

Mr.  Charles  Thaddeus  Terry,  for  re- 
spondent : 

There  is  no  evidence  in  the  record 
sufficient  to  have  warranted  the  sub- 
mission to  the  jury  of  ttie  question 
whether  the  defendant  made  an  orig- 
inal promise. 

White  V.  Rintoul,  108  N.  Y.  222,  15 
N.  E.  318 ;  Mallory  v.  Gillett,  21  N.  Y. 
412;  Roscoe  Lumber  Co.  v.  Reynolds, 
124  App.  Div.  539,  108  N.  Y.  Supp. 
1018;  Mechanics  &  T.  Bank  v.  Stett- 
heimer,  116  App.  Div.  198,  101  N.  Y. 
Supp.  513;  Halsted  v.  Pelletreau,  101 
App.  Div.  125,  91  N.  Y.  Supp.  927; 
Ackley  v.  Parmenter,  98  N.  Y.  425,  50 
Am.  Rep.  693 ;  O'Brien  v.  Mendel,  132 
N.  Y.  Supp,  426;  Belknap  v.  Bender, 
75  N.  Y.  446,  31  Am.  Rep.  476 ;  Cardeza 
V.  Bishop,  54  App.  Div.  116,  66  N.  Y. 
Supp.  408;  Duffy  v.  Wunsch,  42  N.  Y. 
243,  1  Am.  Rep.  514 ;  Millard  v.  Steers, 
9  App.  Div.  419,  41  N.  Y.  Supp.  321; 
McRoberts  v.  Mathews,  18  App.  Div. 
624,  45  N.  Y.  Supp.  481. 

Plaintiff  cannot  recover  on  the 
theory  that  the  promise  was  a  collat- 
eral one,  because  there  was  no  note 
or   memorandum   in   writing  thereof, 


signed  by  the  defendant,  sufficient  to 
satisfy  the  Statute  of  Frauds.  The 
letter  signed  by  him  was  tentative,  and 
not  final ;  fails  to  express  the  terms  of 
any  agreement,  and,  in  particular  fails 
to  show  the  consideration  for  any 
promise  which  it  may  be  construed  to 
contain. 

Poel  V.  Brunswick-Balke-Collender 
Co.  216  N.  Y.  310,  110  N.  E.  619 ;  Brau- 
er V.  Oceanic  Steam  Nav.  Co.  178  N.  Y. 
339,  70  N.  E.  863;  Drake  v.  Seaman,  97 
N.  Y.  230;  Barney  v.  Forbes,  118  N.  Y. 
580,  23  N.  E.  890;  Glens  Falls  Lumber 
Co.  V.  Joseph  T.  Ryerson  &  Son,  175 
App.  Div.  769,  162  N.  Y.  Supp.  427. 

The  plaintiff  has  been  paid  in  full 
for  all  materials  furnished  and  serv- 
ices rendered  since  March  4th,  1912. 

Winne  v.  Mehrbach,  130  App.  Div. 
329,  114  N.  Y.  Supp.  618;  Pfeiffer  v. 
Adler,  37  N.  Y.  164 ;  Belknap  v.  Ben- 
der, 75  N.  Y.  446,  31  Am.  Rep.  476. 

The  court  will  not  reverse  the  judg- 
ment appealed  from,  unless  the  evi- 
dence presented  by  the  plaintiff  is  sab* 
stantial,  credible,  and  makes  out  a 
prima  facie  case. 

Laidlaw  v.  Sage,  158  N.  Y.  73,  44 
L.R.A.  216,  52  N.  E.  679;  Re  Case,  214 
N.  Y.  199,  108  N.  E.  408;  Jewell  v. 
Parr,  13  C.  B.  916,  138  Eng.  Reprint, 
1463. 

^  Pound,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  declares  on  a  balance  of 
about  $4,000  alleged  to  be  due  on  ac- 
count for  materials  furnished  to 
Oceanic  Publishing  Company,  a  cor- 
poration, for  which  it  is  alleged  that 
defendant  a^eed  to  pay.  The  com- 
plaint was  dismissed  at  the  close  of 
plaintiff's  evidence,  and  the  question 
is  whether  sufficient  evidence  was 
adduced  to  establish  prima  facie  de- 
fendant's liability  as  a  primary  prin- 
cipal debtor. 

Defendant  was  a  large  stock- 
holder in  Oceanic  Publishing  Com- 
pany, which  was  publishing  a  semi- 
monthly periodical  entitled  "Dogs  in 
America,"  which  plaintiff  was  print- 
ing for  it.  On  February  29,  1912, 
plaintiff  brought  to  the  attention  of 
defendant  by  letter  the  fact  that  it 
had  been  carrying  a  large  account 
with  his  company  which  was  past 
due,  and  asked  him  to  make  some 
arrangement  for  the  systematic  pay- 
ment of  it.    On  March  1st  defendant 
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answered,  explaining  that  he  had 
nothing  to  do  with  the  direct  man- 
agement of  the  company;  that  the 
president,  Vandergrift,  conducted 
the  business ;  that  he  expected  that 
Vandergrift  would  soon  resign  and 
allow  him  to  assume  the  manage- 
Bfient  of  the  paper;  and  that  he 
would  be  glad  to  meet  the  repre- 
sentative of  plaintiff  to  make  ar- 
rangements for  the  payment  of  the 
back  account  due  it  and  for  future 
issues.  This  letter  contains  no 
pnmiise  to  pay  plaintiff  the  debt  of 
Oceanic  Publishing  C!ompany,  but  it 
contains  a  personal  assurance  that 
defendant  will  furnish  Oceanic  Pub- 
lishing Ck)mpany  money  to  pay  for 
each  future  issue. 

The  parties  met  on  March  4th,  and 
Aberle,  plaintiff's  representative, 
testifies  as  follows :  "I  met  Mr.  Al- 
bright on  that  morning,  and  Mr.  Al- 
bright stated  to  me  in  substance — 
at  least  he  said  directly :  'I  am  now 
in  charge  of  the  Oceanic  Publishing 
Company.  I  will  run  it  hereafter. 
Mr.  Vandergrift  has  withdrawn.' 
He  inquired  about  the  size  of  the  ac- 
count, and  I  had  a  statement  with 
me,  which  I  showed  him.  The  exact 
figure  I  haven't  here  now.  It  was 
something  like  $3,000.  We  dis- 
cussed the  thing  generally,  and  he 
said,  'Well,  you  can't  expect  me  to 
pay  all  of  this.'  He  says:  'I  will 
agree  to  pay  you  $1,500  in  three  pay- 
ments, $500  weekly.  I  will  further 
agree  to  pay  each  issue  hereafter  in 
cash,  before  you  send  it  out.'  This 
I  want  to  say,  because  we  had  noti- 
fied the  publishing  company  that  we 
would  not  publish  hereafter  unless 
the  cash  was  in  evidence.  That  was 
really  in  answer  to  our  request.  Mr. 
Davidson,  the  treasurer  of  the  com- 
pany, was  then  present  in  the  office. 
I  asked  Mr.  Albright  to  give  me  this 
in  writing,  and  he  said:  *No,  I  am 
an  honorable  man;  my  word  is  my 
bond.  Besides,  you  have  Davidson 
here  as  a  witness.'  "  It  later  ap- 
peared tibat  the  money  was  to  be 
forwarded  by  defendant  to  Mr. 
Davidson,  the  treasurer  of  the 
Oceanic  Company. 

No  other  promise,  original  or  col- 


tateral,  was  ever  made  by  defendant 
to  plaintiff  to  pay  the  debt  of  Ocean- 
ic Publishing  Company,  and,  if  the 
promise  is  to  answer  for  its  debt, 
it  is  unenforceable,  ..«»*,.,.* 
because     no     note  to  pay  debt  of 
or  memorandum  in  «•'»•'•"^• 
writing  was  made,  sufficient  to  satis- 
fy the  requirements  of  the  Statute 
of  Frauds. 

Assuming  that  defendant,  in  the 
interview  above  quoted,  was  speak- 
ing for  himself,  and  not  merely  as 
the  representative  of  his  company, 
it  may  be  said  that  some  of  the  ele- 
ments of  an  original,  enforceable, 
absolute  promise  on  his  part  to  pay 
$1,500  of  the  back  indebtedness  and 
to  pay  for  future  issues  unquestion- 
ably appear.  Technically,  at  least, 
defendant  had  a  substantial  interest 
to  subserve  in  making  the  promise. 
He  had — or  at  least  he  said  that  he 
had — ^taken  control  of  Oceanic  Pub- 
lishing Company,  and  was  about  to 
reorganize  it.  It  was  his  desire  to 
have  the  plaintiff  continue  to  issue 
*^Dogs  in  America,"  and  perhaps  it 
was  a  benefit  to  him  to  have  the 
periodical  appear  regularly  without 
a  change  of  publishers.  Thus  the 
element  of  a  new  consideration  mov- 
ing to  him  was  present.  But  his 
beneficial  interest  was  at  best  re- 
mote. Unquestionably,  the  princi- 
pal debt  was  not 
extinguished,  and  iumiuV^u?^ 
credit  was  still  iV^'i^ll**'  *• 
given  and  to  be 
given  to  Oceanic  Publishing  Com- 
pany. 

On  this  evidence  it  is  urged  that 
defendant  became  a  primary  debtor 
with  Oceanic  Publishing  Company 
(White  V.  Rintoul,  108  N.  Y.  222, 
15  N.  E.  318;  First  Nat.  Bank  v. 
Chalmers,  144  N.  Y.  432,  39  N.  E. 
331 ;  A.  Schwoerer  &  Sons  v.  Stone, 
130  App.  Div.  796,  115  N.  Y.  Supp. 
440,  affirmed  in  200  N.  Y.  560,  93 
N.  E.  1116;  R.  &  L.  Co.  v.  Metz,  165 
App.  Div.  533,  537,  538,  150  N.  Y. 
Supp.  843,  affirmed  in  215  N.  Y.  695, 
109  N.  E.  1091),  and  that  plaintiff 
was  entitled  to  recover. 

But  a  promise  may  still  be  col- 
lateral, even  though  the  new  con- 
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sideration  moves  to  the  promisor 

and  is  beneficial  to 
iouiJ^IiT  him.    The  elements 

;j?"S{'F7aiS*.:  of  beneficial  inter- 
est and  new  con- 
sideration must  be  present  to  take 
the  case  out  of  the  statute ;  but  the 
inquiry  remains  whether  the  con- 
sideration is  such  that  the  promisor 
thereby  comes  under  an  independ- 
ent duly  of  payment,  irrespective  of 
the  liability  of  the  principal  debtor. 
White  V.  Rintoul,  supra,  at  page  227 
of  108  N.  Y.  The  implied  con- 
sideration, as  indicated  by  the  sub- 
sequent dealings  of  the  parties,  is 
that  plaintiff  will  continue  to  give 
credit  primarily  to  Oceanic  Publish- 
ing Company.  Plaintiff  was  notified 
on  March  14,  1912,  that  defendant 
admitted  no  responsibility  as  to  its 
claim,  and  it  is  indisputable  that 
plaintiff  thereafter  considered  that 
the  primary  duty  of  payment  re- 
mained with  the  original  debtor.  It 
continued  to  furnish  materials  and 
render  services  to  Oceanic  Publish- 
ing Company,  publishing  its  periodi- 
cal down  to  the  issue  of  September 
19th ;  it  kept  no  account  with  defend- 
ant on  its  books;  made  but  one 
demand  on  him  to  furnish  money 
in  advance  of  an  issue  of  the  periodi- 
cal, and  that  was  for  the  issue  of 
March  7th,  which  brought  forth  the 
denial  of  responsibility ;  took  assign- 
ments of  accounts  from  Oceanic 
Publishing  Company;  took  assign- 
ments of  stock  under  an  agreement 


which  gave  it  control  of  Oceanic 
Publishing  Company;  took  posses- 
sion of  all  its  personal  property, 
books,  and  papers,  and  turned  to 
defendant  only  when  the  resources 
of  the  original  debtor  had  been  com- 
pletely exhausted.  The  tenor  of  the 
entire  transaction  was  that  defend- 
ant purposed  to  help  out  the 
Oceanic  Company  and  verbally 
promised  to  pay  its  debts. 

When  the  primary  debt  continues 
to  exist,  the  promise  of  another  to 
pay  the  debt  may  be  original,  or  it 
may  not  be;  but  it  is  regarded  as 
original  only  when  the  party  soujorht 
to  be  charged  clear- 
ly becomes,  within  othe?webI- 


the  intention  of  the  f,'*JfR'n: 
parties,  a  principal 
debtor  primarily  liable.  If  we  pick 
a  few  phrases  from  the  context,  we 
may  draw  the  conclusion  that  de- 
fendant intended  to  assume  such  a 
relation  to  plaintiff;  but  on  all  the 
evidence  we  find  but  one  principal 
primary  debtor,  and  that  is  Oceanic 
Publishing  Company.  The  ancient 
purpose  of  the  Statute  of  Frauds 
was  to  require  satisfactory  evidence 
of  a  promise  to  answer  for  the  debt 
of  another  person,  and  its  efficacy 
should  not  be  wasted  by  unsubstan- 
tial verbal  distinctions. 

The  judgment  should  be  affirmed, 
with  costs. 


L,  Ch.  J.,  and  Chase,  Col- 
lin»  Cuddeback,  Cardozo,  and  An- 
drews, JJ.,  concur. 
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ANNO.— STATUTE  OF  FRAUDS— DEBT  OF  CORPORATION.     1199 


/.  In  general. 

As  indicated  by  the  title,  this  note 
deals  with  cases  involving  that  pro* 
vision  of  the  Statute  of  Frauds  which, 
in  effect,  makes  invalid  all  oral  prom- 
ises to  answer  for  the  debt,  default,  or 
miscarriage    of    another.      Notwith* 
standing  the  general  confusion  exist* 
ing  among  the  courts  with  regard  to 
the  application  of  the  statute  to  oral 
promises  to  pay  another's  debt,  it  in 
settled  that  an  oral  promise  of  this 
character  is  not  within   the  statute 
if,  in  effect,  it  amounts  to  an  original 
promise;  while  it  is  generally  held  to 
be  within  the  statute  if  it  is  collateral. 
The  question  here  raised  is  whether 
or  not  a  promise  by  a  stockholder  to 
pay  the  debt  of  a  corporation  is  orig- 
inal or  collateral  within  the  foregoing 
rule.    An  original  promise  is  generally 
held  to  be  one  in  which  the  primary 
object  of  the  promisor  is  to  subserve 
or  promote  some  personal  interest  of 
his  own  rather  than  to  become  a  sure* 
ty  or  guarantor  for  another.    In  this 
regard  a  distinction  is  to  be  observed 
between  a  promise  based  upon  a  con* 
.sideration  sufficient  to  support  a  con- 
tract independently  of  the  Statute  of 
Frauds,  and  a  promise,  the  considera* 
tion  for  which  is  of  such  a  character 
as  to  make  the  promise  an  original 
one.    The  applicability  of  the  statute 
to  an  oral  promise  does  not  depend 
upon  the  question  as  to  whether  there 
is  a  consideration   for  the  promise 
which  would  be  sufldcient  to  support 
it  if  it.  were  not  for  the  Statute  of 
Frauds.  The  real  question  is  whether 
or  not  the  consideration  is  of  a  char- 
acter which   stamps  the  promise  as 
an  original  one.    As  applied  to  the 
<luestion  here  raised  as  to  oral  prom- 
ises by. a  stockholder  or  officer  of  a 
corporation,  it  may  be   said  that  a 
promise  by  such  a  person  or  persons 
to  answer  for  the  debt  of  the  corpora- 
tion is  original  where  the  primary  ob- 
ject of  the  promisor  is  to  secure  some 
direct  and  personal  benefit  from  the 
performance  by  the  promisee  of  his 
contract  with  the  corporation,  or  from 
his  refraining  to  exercise  against  the 
corporation    some    right    existing    in 
him  by  virtue  of  the  contract.     The 
benefit  to  the  promisor  is  to  be  dis- 


tinguished from  the  indirect  benefit 
which  would  accrue  to  him  merely  as 
an  officer  or  stockholder  in  the  cor- 
poration.  If  the  benefit  accruing  is 
direct  and  personal,  then  the  promise 
is  original  within  the  rule,  and  the  va- 
lidity thereof  is  not  affected  by  the 
Statute  of  Frauds. 

United  States. — Emerson  v.  Slater 
(1860)  22  How.  28,  16  L.  ed.  360;  Da- 
vis V.  Patrick  (1891)  141  U.  S.  479, 
36  L.  ed.  826,  12  Sup.  Ct.  Rep.  58  (rule 
recognized,  but  not  applied). 

Alabama. — Cassels  v.  Alabama  City, 
6.  &  A.  R.  Co.  (1916)  198  Ala.  260,  73 
So.  494. 

Connecticut. — S.  J.  Cordner  Co.  v. 
Manevetz  (1918)  92  Conn.  587,  103 
Atl.  842. 

Illinoia.— Donovan  v.  Furtell  (1906) 
216  III.  629,  1  LJEt.A.(N.S.)  176,  76  N. 
E.  834;  Brown  v.  Reinberger  (1918) 
177  111.  App.  297. 

Iowa.— Whinnery  v.  Cundiff  (1916) 
_  Iowa,  — ,  150  N.  W.  659. 

Kentndiy.— Creel  v.  Bell  (1829)  2 
J.  J.  Marsh.  309;  Grant  v.  Pearcc 
(1894)  16  Ky.  L.  Rep.  204. 

Missouri — ^Beall  v.  Board  of  Trade 

(1912)  164  Mo.  App.  186,  148  S.  W. 
886;    Rubey    Trust    Co.    v.    Weidner 

(1913)  174  Mo.  App.  692,  161  S.  W. 
333. 

Montana. — Bennighoff  v.  Robbins 
(1917)  64  Mont.  66,  166  Pac.  687. 

New  Jers^.  —  Cortelyou  v.  Hoag- 
land  (1886)  40  N.  J.  £q.  1;  Fitzgerald 
Speer  Co.  v.  Kelly  (1912)  83  N.  J.  L. 
626,  85  Atl.  1134,  affirming  (1911)  81 
N.  J.  L.  6,  83  Atl.  491. 

New  York. — A.  Schwoerer  &  Sons  v. 
Stone  (1909)  130  App.  Div.  796,  115 
N.  Y.  Supp.  440,  afiirmed  in  (1911) 
200  N.  Y.  560,  93  N.  E.  1116;  RICHARD- 
SON Pbbss  v.  Albright  (reported  here- 
with) ante,  1195;  Windsor  Constr.  Co. 
V.  Ruland  (1916)  173  App.  Div.  94,  159 
N.  Y.  Supp.  446;  Levitt  v.  Griswold 

(1914)  148  N.  Y.  Supp.  320. 

North  Carolina.  —  Satterfield  v. 
Eindley  (1907)  144  N.  C.  455,  15 
LJt.A.(N.S.)  399,  57  S.  E.  145,  12  Ann. 
Cas.  1098. 

Oklahoma.    —   Kesler    v.    Cheadle. 
(1903)    12   Okla.   489,   72   Pac.   367; 
Lindley  v.  Kelly  (1915)  47  Okla.  ^S28, 
147  Pac.  1015. 
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Oregon. — Manary  v.  Runyon  (1903) 
43  Or.  495,  73  Pac.  1028. 

Pennsylvania. — Maule  v.  Bucknell 
(1865)  50  Pa.  39;  Jefferson  County  v. 
Slagle  (1870)  66  Pa.  202;  Thompson 
V.  Hazelwood  Sav.  &  T.  Co.  (1912)  234 
Pa.  462,  83  Atl.  286;  Burr  v.  Mazer 
(1896)  2  Pa.  Super.  Ct.  436;  G6odling 
V.  Simon  (1913)  54  Pa.  Super.  Ct.  125; 
Shannon  v.  American  Iron  &  Steel 
Mfg.  Co.  (1917)  66  Pa.  Super.  Ct.  211. 

Rhode  Island. — ^Whitaker  v.  Greene 
(1918)  —  R.  I.  — ,  103  Atl.  779. 

Texas. — ^Uvalde  Nat.  Bank  v.  Brooks 
(1913)  —  Tex.  Civ.  App.  — ,  162  S.  W. 
957;  Enterprise  Trading  Co.  v.  Bank 
of  Crowell  (1914)  —  Tex.  Civ.  App. 
—    167  S.  W.  296. 

Virginia. — Kanter  v.  M.  Hofheimer 
&  Co.  (1916)  118  Va.  626,  88  S.  E.  60. 

West  Virginia.  —  Hurst  Hardware 
Co.  V.  Goodman  (1910)  68  W.  Va.  462, 
32  L.R.A.(N.S.)  598,  69  S.  E.  898,  Ann* 
Cas.  1912B,  218. 

While  all  of  the  foregoing  cases 
recognize  the  principle  stated,  and 
most  of  them  apply  it,  as  hereinafter 
shown  they  do, not  all  apply  it. 

The  test  to  determine  whether  or 
not  a  promise  by  a  stockholder  to  pay 
the  debt  of  a  corporation  is  original 
or  collateral  has  been  said  to  be 
whether  credit  was  given  to  the  prom- 
isor or  the  corporation.  Brown  v. 
Reinbei»er  (1913)  177.  lU.  App.  297. 

In  Davis  v.  Patrick  (1891)  141  U.  S. 
479,  36  L.  ed.  826,  12  Sup.  Ct.  Rep.  58, 
the  court  said:  "The  purpose  of  this 
provision  was  not  to  effectuate,  but  to 
prevent,  wrong.  It  does  not  apply  to 
promises  in  respect  to  debts  created  at 
the  instance,  and  for  the  benefit,  of 
the  promisor,  but  only  to  those  by 
which  the  debt  of  one  party  is  sought 
to  be  charged  upon  and  collected  from 
another.  The  reason  of  the  statute  is 
obvious,  for  in  the  one  case  if  there 
be  any  conflict  between  the  parties  as 
to  the  exact  terms  of  the  promise,  the 
courts  can  see  that  justice  is  done  by 
charging  against  the  promisor  the 
reasonable  value  of  that  in  respect  to 
which  the  promise  was  made,  while  in 
the  other  case,  and  when  a  third  party 
is  the  real  debtor,  and  the  party  alone 
receiving  beneUt,  it  is  impossible  to 
solve  the  conflict  of  memory  or  testi- 


mony in  any  manner  certain  to  accom- 
plish justice.  There  is  also  a  tempta- 
tion for  a  promisee,  in  a  case  where 
the  real  debtor  has  proved  insolvent  or 
unable  to  pay,  to  enlarge  the  scope  of 
the  promise,  or  to  torture  mere  words 
of  encouragement  and  confidence  into 
an  absolute  promise;  and  it  is  so  ob- 
viously just  that  a  promisor  receiving 
no  benefits  should  be  bound  only  by 
the  exact  terms  of  his  promise,  that 
this  statute  requiring  a  memorandum 
in  writing  was  enacted.  Therefore, 
whenever  the  alleged  promisor  is  an 
absolute  stranger  to  the  transaction, 
and  without  interest  in  it,  courts 
strictly  uphold  the  obligations  of  this 
statute.  But  cases  sometimes  arise  in 
which,  though  a  third  party  is  the 
original  obligor,  the  primary  debtor^ 
the  promisor  has  a  personal,  immedi- 
ate, and  pecuniary  interest  in  the 
transaction,  and  is  therefore  himself  a 
party  to  be  benefitcid  by  the  perform- 
ance of  the  promisee.  In  such  cases 
the  reason  which  underlies  and  which 
prompted  this  statutory  provision 
fails,  and  the  courts  will  give  effect 
to  the  promise." 

In  Emerson  v.  Slater  (1860)  22 
How.  (U.  &)  28,  16  L.  ed.  360,  the 
rule  is  stated  that  "cases  in  which  the 
guaranty  or  promise  is  collateral  to 
the  principal  contract,  but  is  made  at 
the  same  time,  and  becomes  an  essen- 
tial ground  of  the  credit  given  to  the 
principal  debtor,  are,  in  general,  with- 
in the  Statute  of  Frauds.  Other  cases 
arise  which  also  fall  within  the  stat- 
ute, where  the  collateral  agreement  is 
subsequent  to  the  execution  of  the 
debt,  and  was  not  the  inducement  to 
it,  on  the  ground  that  the  subsisting- 
liability  was  the  foundation  of  the 
promise  on  the  part  of  the  defendant, 
without  any  other  direct  and  separate 
consideration  moving  between  the  par- 
ties. But  whenever  the  main  purpose 
and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve 
some  pecuniary  or  business  purpose  of 
his  own,  involving  either  a  benefit  to 
himself,  or  damage  to  the  other  con- 
tracting party,  his  promise  is  not 
within  the  statute,  although  it  may  be 
in  form  a  promise  to  pay  the  debt  of 
another,   and   although   the  perform- 


ANNO.— STATUTE  OF  FRAUDS— DEBT  OF  CORPORATION.  1201 


ance  of  it  may  iacidentaUy  have  the 
effect  of  extinsraishing  that  liability." 
As  to  the  confusion  existing  among 
the  coojrts  in  the  application  of  the 
statute  to  oral  promisee  to  pay  an- 
other's debt  in  Maule  v.  Buckaell 
(1866)  50  Pa.  89,  the  court  said:  "It 
must  be  admitted  that  the  eases  re- 
fipecting  the  application  of  the  Statute 
of  Frauds  are  greatly  confused  and 
irreconcilable  with  each  other.  Upon 
no  subject,  perhaps  has  there  been 
more  diversity  of  judicial  decision. 
The  value  of  the  statute  is  everywhere 
admitted^  and  its  language  is  plain, 
but  in  the  supposed  justice  of  a  par- 
ticular case,  a  court  has  often  lost 
sight  of  the  exact  rule  prescribed  by 
the  legislature.  As  much  ingenuity 
has  been  expended  in  efforts  to  take 
individual  cases  out  of  the  statute  as 
was  formerly  devoted  to  avoiding  the 
Statute  of  Limitations,  and  in  these 
ingenious  efforts,  principles  have  been 
asserted  which,  if  sound,  practically 
dany  all  effect  to  the  expressed  will  ef 
the  legislature.  Happily,  there  are 
glimmerings  of  late,  of  a  tendency  to 
return  to  a  plainer  reading  of  the  act, 
and  to  give  to  it  a  construction  more 
consonant  to  the  apparent  mind  of  the 
legislature.  In  this  state  we  have  very 
few  decisions  upon  the  subject^  for  our 
statute  has  been  in  existence  only 
since  1855»  but  as  it  is  a  ;iubstantial 
copy  of  the  British  statute,  and  those 
of  other  states^  the  judgments  of  their 
courts  cannot  be  overlooked.  Without 
attempting  any  extended  review  of 
them,  we  think  certain  principles  may 
safely  be  considered  as  settled,  or,  if 
not  settled,  sustained  by  reason,  and 
the  authority  of  the  best-considered 
adjudications.  It  is  not  true,  as  a  gen* 
eral  rule,  that  a  promise  to  pay  the 
debt  of  another  is  not  within  the  stat* 
ute,  if  it  rests  upon  a  new  considera- 
tion passing  from  the  promisee  to  the 
promisor.  A  new  consideration  for  a 
new  promise  is  indispensable  without 
the  statute,  and  if  a  new  consideration 
is  all  that  is  needed  to  give  validity  to 
a  promise  to  pay  the  debt  of  another, 
the  statute  amounts  to  nothing.  Nor 
can  it  make  any  difference  that  the 
new  consideration  moves  from  the 
promisee  to  the  promisor.  The  object 
8  A.L.R.— 76. 


of  the  statute  is  protection  against 
'fraudulent  practices  commonly  en- 
deavored to  be  upheld  by  perjury,' 
and  to  these  all  suits  upon  verbal  con- 
tracts to  answer  for  another's  debt  or 
default  are  equally  exposed,  no  matter 
whence  the  consideration  of  the  con- 
tract proceeded  or  to  whom  it  passed. 
Indeed,  many  of  the  cases  hold  that 
the  question  always  is.  What  was  the 
promise?  not,  What  was  its  consid- 
eration?" 

And  in  Enterprise  Trading  Co.  v. 
Bank  of  Crowell  (1914)  ~  Tex.  Civ. 
App.  — ,  167  S.  W.  296,  it  is  said  that 
''there  is  considerable  loose  language 
upon  the  question  of  a  new  contract 
taking  a  case  out  of  the  Statute  of 
Frauds,  because*  forsooth,  it  is  based 
upon  a  subsequent  contract  and  a  new 
consideration.  Though  the  promise  is 
new  and  original — original  in  the 
sense  it  had  no  original  connection 
with  the  debt — does  not  take  the  case 
out  of  the  statute;  neithef*  because 
you  vary  the  form  of  the  consideration 
to  the  promisee^  though  created  subse- 
quently, does  it  make  the  promise  new 
and  original,  in  the  sense  of  taking  it 
out  of  the  statute,  as  long  as  the  prin- 
cipal object  in  view  is  to  stand  good 
for  another's  debt." 

It  is  clear  that  where  the  oral  prom- 
ise by  a  stockholder  to  pay  the  debt 
of  the  corporation  is  collateral  in  form 
and  effect,  and  the  consideration, 
therefore,  is  not  to  secure  or  promote 
some  personal  object  or  advantage  of 
the  promisor  as  distinguished  from 
the  indirect  benefit  to  him  from  the 
mere  fact  of  his  being  a  stockholder 
of  the  corporation,  the  promise  is 
collateral  and  within  the  Statute  of 
Frauds. 

Cwinecticut.  —  Temple  v.  Bush 
(1903)  76  Conn.  41,  55  Atl.  557. 

Illineis. — Home  Nat.  Bank  v.  Water- 
man (1890)  134  111.  464,  25  N.  E.  648, 
29  N.  E.  608;  Brown  v.  Beinberger 
(1913)  177  IlL  App.  297. 

MassachnsettB.  —  Free  Schools  v. 
Flint  (1847)  18  Met  539;  Carleton  v. 
Floyd,  R.  ft  Go.  (1906)  192  Mass.  204, 
78  N.  E.  126. 

MtasourL  —  Walther  v.  Merrell 
(1878)  6  Mo.  App.  371. 

New   Torfc.   —    Quin    v.    Hanford 
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(1841)  1  Hill,  82;  Mechanics  ft  T. 
Bank  v.  Stettheimer  (1906)  116  App. 
Div.  198,  101  N.  Y.  Supp.  513;  Winne 
V.  Mehrbach  (1909)  180  App.  Div.  329, 
114  N.  Y.  Supp.  618;  Yracheta  v.  Stan- 
ford  (1909)    120  N.  Y.  Supp.  117. 

North  Carolina.  —  Satterfield  v. 
Kindley  (1907)  144  N.  C.  455,  15 
L.R.A.(N.S.)  399,  57  S.  E.  145,  12  Ann. 
Gas.  1098. 

Pennsylvania. — Maule  v.  Bucknell 
(1865)  50  Pa.  39;  Shannon  v.  Ameri- 
can Iron  ^  Steel  Mfg.  Co.  (1917)  66 
Pa.  Super.  Ct.  211. 

South  Carolina.  —  Turner  v.  Lyles 
(1904)  68  S.  C.  392,  48  S.  E.  301. 

Virginia.  —  Friedlin  v.  Crockin 
(1911)  122  Va.  521,  95  S.  E.  482. 

A  mere  promise  by  a  stockholder 
to  pay  an  existing  debt  of  the  corpo- 
ration is  collateral  and  within  the 
Statute  of  Frauds.  Home  Nat.  Bank 
V.  Waterman  (1890)  134  III.  464,  25  N. 
E.  648;  Brown  v.  Reinberger  (1918) 
177  111.  App.  297. 

In  Free  Schools  v.  Flint  (1847)  13 
Met.  (Mass.)  539,  on  the  assumption 
that  a  trustee  orally  promised  to  pay 
the  debt  of  the  corporation,  the  court 
said  that  such  a  promise  would  be  in- 
operative and  void  by  reason  of  the 
Statute  of  Frauds. 

In  Winne  v.  Mehrbach  (1909)  130 
App.  Div.  329,  114  N.  Y.  Supp.  618,  in 
holding  that  an  oral  promise  by  a 
stockholder  to  pay  the  debt  of  a  cor- 
poration was  collateral,  the  court 
said  that  whatever  may  have  been  the 
interest  of  the  defendant  or  the  stock- 
holder in  the  corporation,  he  was  not 
individually  liable  for  its  debts.  His 
assumption  of  liability  upon  the  con- 
tract in  question  was  only  for  a  col- 
lateral liability  as  surety  in  case  of 
the  nonpayment  by  the  corporation. 
The  promise,  therefore,-  was  clearly 
one  contemplated  by  the  Statute  of 
Frauds. 

In  Quin  v.  Hanford  (1841)  1  Hill 
(N.  Y.)  82,  where  the  contractor  for 
the  construction  of  a  church  building 
gave  an  order  upon  the  treasurer  of 
the  society  to  a  subcontractor  for  the 
amount  due  the  latter,  and  the  treas- 
urer, who  was  also  a  trustee  of  the 
church  and  a  member  of  the  building 
committee,  orally  agreed  to  pay  the 
order  within  a  few  days,  the  agree- 


ment was  held  to  be  collateral  and 
within  the  Statute  of  Frauds.  It  ia 
pointed  out  that  the  promisor  held  the 
church  money  as  a  bailee  of  the  socie- 
ty and  subject  to  its  orders,  and  the 
church  could  not  only  direct  him  to 
pay  any  other  creditor  in  preference 
to  this  particular  one,  but  it  could 
at  its  pleasure  withdraw  the  fund  and 
place  the  same  in  the  hands  of  another 
agent. 

//.  Wlhen  promise  is  to  secure  hene/U  to 
pi-omisor  apart  from,  interet^  as  itfodr- 
holder* 

It  is  obvious  that  there  is  a  distinc- 
tion between  a  promise  by  a  stock- 
holder of  a  corporation  to  pay  a  claim 
owing  by  it  where  the  purpose  is  to 
promote  or  secure  some  benefit  or  ad- 
vantage to  himself  individually,  sepa- 
rate and  distinct  from  any  advan- 
tage or  benefit  which  would  accrue 
to  him  indirectly  as  a  stockholder  of 
the  corporation,  and  a  promise  merely 
to  promote  the  interest  of,  or  secure 
some  advantage  to,  the  corporation 
from  which  he  might  benefit  as  a 
stockholder.  It  is  reasonably  clear 
that  if  the  promise  by  a  stockholder 
to  pay  a  debt  of  the  corporation  is  to 
secure  or  promote  some  interest  or 
advantage  for  himself  individually, 
rather  than  indirectly  in  the  capacity 
of  stockholder,  the  promise  is  original, 
and  is  not  within  the  Statute  of 
Frauds. 

An  illustration  of  a  promise  to  pay 
the  debt  of  a  corporation  for  the  direct 
purpose  of  promoting  the  promisor's 
interest  is  found  in  Gassels  v.  Ala- 
bama City,  G.  &  A.  R.  Co.  (1916)  198 
Ala.  260,  78  So.  494.  In  that  case  it 
appeared  that  a  corporation  was  in- 
debted for  the  rental  of  a  meter,  and 
the  creditor  refused  to  move  the  meter 
to  the  works  of  a  stockholder  until 
this  indebtedness  was  paid.  A  prom- 
ise under  these  circumstances  by  this 
stockholder  to  pay  the  debt  of  the  cor- 
poration in  instalments  on  condition 
that  the  promisee  remove  the  meter 
to  the  promisor's  plant  was  held  to  be 
original,  and  not  within  the  Statute  of 
Frauds. 

In  Satterfield  v.  Kindley  (1907)  144 
N.  C.  466,15  L.R.A.(N.S.)  S99,  57S.E. 
145,  12  Ann.  Gas.  1098,  a  promise  by 
the  intending  purchaser  of  the  prop- 
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erty  of  an  insolvent  corporation,  which 
was  being  sold  at  a  public  sale  to  pay 
its  debts,  that  if  permitted  to  purchase 
the  property  he  would  pay  all  of  the 
debts  of  the  corporation  without  refer- 
ence to  the  price  at  which  he  might 
purchase  the  same,  was  construed  as  a 
promise  to  pay  a  given  price  for  the 
property,  that  is,  an  amount  sufficient 
to  pay  the  debts  of  the  corporation, 
rather  than  an  agreement  to  pay  the 
debts  of  another,  and  hence  it  was  not 
a  collateral  promise  within  the  Statute 
of  Frauds. 

But  see  Maule  v.  Bucknell  (1865) 
50  Pa*  89,  which  holds  to  be  collateral 
a  promise  to  pay  the  debts  of  a  cor- 
poration, made  to  the  majority  of  the 
directors  on  condition  that  such  di« 
rectors  would  transfer  certain  of  their 
stock  to  the  promisors  and  resign 
their  office  as  directors,  to  the  end 
that  the  promisors  might  become  di- 
rectors. The  court  said:  "It  was  a 
promise  to  pay  the  debts  of  the  'East- 
em  Markot  Company/  It  was  strictly 
collateral  to  those  debts,  not  a  substi- 
tuted obligation.  Those  debts  still 
continued.  The  company  remained 
the  primary  debtor,  and  had  they  paid, 
the  defendants  would  have  had  noth- 
ing to  pay  either  to  the  plaintiff  or  to 
the  original  debtor.  The  promise  of 
the  defendants  was  therefore  in  no 
sense  a  promise  to  pay  their  own  debt, 
or  a  debt  of  their  property.  It  was  not 
in  relief  of  any  property  they  owned 
or  upon  which  they  held  a  lien.  Nor 
was  the  consideration  for  the  promise 
of  a  nature  to-  take  the  case  out  of  the 
statute.  It  was  not  a  placing  in  the 
hands  of  the  defendants,  by  the  debtor 
or  the  creditor,  funds,  securities,  or 
property  of  the  debtor  pledged  or  de- 
voted to  the  payment  of  the  debts. 
The  transfer  of  the  small  number  of 
shares  of  stock*  and  the  resignation 
by  the  plaintiffs  of  their  directorship, 
were  to  enable  the  defendants  to  be-* 
come  directors,  not  to  place  funds 
in  their  hands  to  pay  the  debts.  The 
averment  is,  that  it  was  their  own 
money  they  promised  to  pay  in  dis- 
charge of  the  debts,  and  it  is  because 
they  did  not  pay  their  own  money  that 
this  action  is  brought.'' 


HI.  Prom4i9»  to  secure  oowUmted  per* 
farmanoe  of  contract  toiHh  corporation. 

In  many  of  the  cases  in  which  this 
question  has  been  presented,  and 
which  have  held  that  an  oral  promise 
by  a  stockholder  to  pay  for  goods  or 
articles  furnished  a  corporation  was 
original,  and  not  within  the  Statute  of 
Frauds,  on  the  ground  that  the  pri* 
mary  object  of  the  promisor  was  to  re- 
ceive some  personal  benefit  from  the 
performance  of  the  contract,  the  prom- 
ise was  made  by  a  stockholder  to  a 
contractor  or  materialman  to  induce 
him  to  continue  performance  of  the 
contract  after  he  had  refused  to  per- 
form on  the  ground  of  the  failure  of 
the  corporation  to  pay  him  according 
to  its  contract.  In  these  cases,  as  a 
rule,  it  is  held  that  such  a  promise  is 
original,  and  not  within  the  Statute 
of  Frauds,  especially  as  to  work  per- 
formed or  material  furnished  subse- 
quently  to  the  promise. 

United  States^ — ^Emerson  v.  Slater 
(1859)  22  How.  28,  16  L.  ed.  860. 

New  Jersey. — Fitzgerald  Speer  Co. 
V.  Kelly  (1912)  83  N.  J.  L.  626,  85  AtL 
1134,  affirming  (1911)  81  N.  J.  L.  6,  83 
Atl.  491. 

New  York. — A.  Schwoerer  &  Sons  v. 
Stone  (1909)  180  App.  Div.  796,  116 
N.  Y.  Supp.  440,  affirmed  in  (1911) 
200  N.  Y.  560,  93  N.  E.  1116;  Windsor 
Constr.  Co.  v.  Ruland  (1916)  173  App. 
Oiv.  94,  159  N.  Y.  Supp.  446;  Levitt  v. 
Griswold  (1914)  148  N.  Y.  Supp.  820. 

Oklahoma.  —  Kesler  v.  Cheadle 
(1903)  12  Okla.  489,  72  Pac.  367. 

Pennsylvania. — Jefferson  County  v. 
Slagle  (1870)  66  Pa.  202;  Burr  v.  Ma- 
zer (1896)  2  Pa.  Super.  Ct.  436. 

In  Emerson  v.  Slater  (U.  S.)  supra, 
it  appeared  that  the  person  contract- 
ing for  the  construction  of  bridges  for 
a  railway  company,  after  the  contract 
was  partially  performed,  refused  to 
proceed  thereunder  for  the  reason  that 
the  railway  company  failed  to  make 
the  monthly  payments  according  to  the 
terms  of  the  contract.  To  remedy  this 
difficulty  and  insure  the  completion 
of  the  bridges  so  as  to  render  the  road 
available  for  use,  the  defendant  con- 
tracted with  the  plaintiff  for  the  com- 
pletion of  the  bridges.  This  contract 
was  held  not  to  be  within  the  statute. 
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It  does  not  appear  that  the  defendant 
was  a  stockholder  in  the  corporation, 
but  he  was  a  creditor  of  the  corpora- 
tion, and  held  an  assignment  of  the 
proceeds  of  the  railroad  for  a  certain 
period  of  time. 

In  A.  Schwoerer  &  Sons  v.  Stone 
(1909)  180  App.  Div.  796,  115  N.  Y. 
Supp.  440,  affirmed  in  (1911)  200  N.  Y. 
560,  9^  N.  E.  1116,  a  stockholder,  in 
order  to  induce  a  construction  com- 
pany to  perform  a  contract  with  the 
corporation,  agreed  that  if  the  con- 
struction company  went  ahead  and 
performed  the  contract,  he  would  pay 
for  everything  done  on  the  job.  This 
promise  was  held  to  be  original.  The 
court  said:  "The  promise  sought  to 
be  enforced  related  to  the  indebted- 
ness thereafter  to  be  created.  It  was 
an  original  promise,  founded  upon  a 
new  consideration,  which  was  work 
thereafter  to  be  performed  and  mate* 
rials  thereafter  to  be  furnished.  .  .  • 
It  was  beneficial  to  the  promisor  by 
reason  of  his  interest  in  the  Wolff 
Construction  Company  or  the  Manna- 
dos  Realty  Company,  or  both.  Thus, 
the  case  is  brought  within  the  rule 
laid  down  in  White  v.  Rintoul  (1888) 
108  N.  Y.  222,  15  N.  E.  318,  in  which 
the  court  said:  'Where  the  primary 
debt  subsists  and  was  antecedently 
contracted,  the  promise  to  pay  it  is 
original  when  it  is  founded  on  a  new 
consideration  moving  to  the  promisor 
and  beneficial  to  him,  and  such  that 
the  promisor  thereby  comes  under  an 
independent  duty  of  payment  irre- 
spective of  the  liability  of  the  princi- 
pal debtor/" 

In  Windsor  Constr.  Co.  v.  Ruland 
(1916)  173  App.  Div.  94,  159  N.  Y. 
Supp.  446,  the  court  said  that  an 
agreement  by  stockholders  in  a  realty 
company  to  pay  a  contractor  for  his 
work  for  the  company,  provided  he 
completed  the  contract  and  did  not  file 
a  mechanics'  lien  for  the  amount  then 
due,  was  original  as  to  money  due  and 
work  thereafter  performed,  provided 
the  work  was  performed  in  reliance 
upon  the  promise.  It  was  held,  how- 
ever, that»  as  a  matter  of  fact,  the 
promise  relied  upon  had  not  been 
made. 

It  has  been  held  that  where  a  con- 


tractor released  a  mechanics'  lien 
filed  against  property,  and  continued 
to  perform  the  contract  according  to 
the  direction  of  an  officer  of  the  cor- 
poration upon  the  agreement  of  the 
latter  to  pay  the  amount  due  under 
the  contract  and  the  amojint  there- 
after to  be  earned  thereunder,  the 
promise  was  original,  and  not  within 
the  statute.  Levitt  v.  Griswold  (1914) 
148  N,  Y.  Supp.  320;  Windsor  Constr. 
Co.  v.  Ruland  (1914)  148  N.  Y.  Supp. 
386. 

In  Kesler  v.  Cheadle  (1903)  12 
Okla«  489,  72  Pac.  367,  the  promise  by 
an  officer  and  stockholder  of  a  corpo- 
ration that  he  would  see  that  the 
promisee  was  paid  for  all  coal  then 
delivered  for  the  use  of  the  corpora* 
tion,  and  which  should  thereafter  be 
delivered  by  him,  was  held  to  be  orig- 
inal, both  as  to  the  coal  already  de- 
livered and  that  subsequently  deliv- 
ered. In  this  case  the  evidence 
showed  that  after  the  promisee  had 
delivered  part  of  the  coal  to  the  cor- 
poration and  had  not  been  paid  there- 
for, the  bill  was  presented  to  the 
promisor  and  he  was  asked  who  was 
to  pay  it;  the  promisor  did  not  at  the 
time  pay  the  bill,  but  said  to  bring  the 
bill  in  at  a  later  time  and  to  go  ahead 
and  deliver  more  coal  and  he  would 
see  that  it  was  paid.  Under  these  cir- 
cumstances it  was  held  to  be  a  ques- 
tion of  fact  for  the  jury  as  to  whether 
or  not  the  promise  was  original  and 
not  within  the  statute,  or  collateral 
and  within  it. 

In  Winne  v.  Mehrbach  (1909)  130 
App.  Div.  329,  114  N.  T.  Supp.  618, 
it  appeared  that  a  stockholder  of  a 
corporation  which  was  indebted  for 
ice  theretofore  furnished  agreed  to  pay 
whatever  amount  the  corporation  was 
eventually  short,  including  the  amount 
then  unpaid  and  the  amount  unpaid 
for  ice  thereafter  furnished.  The  va- 
lidity of  this  agreement  was  sustained 
as  to  the  amount  unpaid  by  the  cor- 
poration for  ice  subsequently  fur- 
nished, bat  as  to  the  amount  then  un- 
paid the  promise  was  held  to  be  with- 
in the  Statute  of  Frauds. 

A  case  of  interest  on  this  point  is 
Davis  v.  Patrick  (1891)  141  U.  S.  ^9, 
35  L.  ed.  826,  12  Sup.  Ct  Rep.  58.    It 
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does  Bot  mpp^tLT  that  the  defend- 
ant, promisor,  was  a  stockholder  in 
the  corporation;  but  it  does  appear 
that  he  represented  to  the  promisee 
that  he  was  practically  the  owner  of 
the  corporation,  and,  as  a  matter  of 
fact,  the  corporation  was  largely  in- 
debted to  him.  Under  these  drcnm- 
stances,  in  order  to  secure  the  pay- 
ment of  his  debt  from  the  corporation, 
it  was  to  his  interest  that  its  product 
should  be  transported,  and  to  secure 
such  transportation,  he  promised  the 
plaintiff  that  he  would  be  personally 
responsible  for  his  pay  if  he  trans- 
ported such  product,  and  said  that  he 
would  see  him  paid.  Notwith standing 
the  form  of  the  promise,  it  was  held 
to  be  original.  While  conceding  that 
in  form  this  promise  implied  that 
someone  else  was  also  bound,  the 
court  said:  "But  the  real  character 
of  a  promise  does  not  depend  alto- 
gether upon  the  form  of  expression, 
.but  largely  on  the  situation  of  the 
parties;  and  the  question  always  is, 
what  the  parties  mutually  understood 
by  the  language,  whether  they  under- 
stood it  to  be  a  collateral  or  a  direct 
promise.  Patrick  declares  he  under- 
stood it  to  be  a  direct  promise,  and 
acted  on  the  faith  of  it.  That  Davis 
understood  it  in  the  same  way  is  evi- 
denced not  only  from  the  circum- 
stances surrounding  the  parties  at  the 
time,  but  from  the  fact  that  in  a  sub- 
sequent interview,  when  charged  to 
have  always  promised  to  pay  this 
debt,  he  admits  that  he  believes  that 
he  did.  The  plaintiff,  believing  that 
Davis  was,  as  he  said,  practically  the 
owner,  the  party  primarily  to  be  bene- 
fited fay  the  conversion  of  the  products 
of  the  mine  into  money,  understood 
that  Davis  was  making  an  original 
promise  to  pay  for  the  work  which  he 
might  do,  and  upon  such  promise  he 
might  surely  rely  as  an  original  prom- 
ise, at  least  for  any  work  done  there- 
after." 

Compare  with  the  reported  case 
(RiCHABDSOK  Pbess  V.  Albbioht,  ante, 
1196).  In  this  case  the  facts  were 
that  a  stockholder  in  a  publishing 
company  was  asked  by  a  creditor  of 
the  company  to  make  some  arrange- 
ment for  the  payment  of  its  past-due 


claim  against  the  company.  The  de- 
fendant explained  that  he  had  nothing 
to  do  with  the  direction  or  manage- 
ment of  the  company,  but  expected 
subsequently  to  assume  the  manage- 
ment thereof,  and  that  he  would  be 
glad  to  meet  the  creditor  and  make 
arrangement  for  the  payment  of  the 
back  account  due  it  and  for  the  per- 
formance of  further  work  by  it  for  the 
company.  Subsequently  the  defend- 
ant agreed  to  pay  a  certain  amount  of 
the  existing  indebtedness  of  the  com- 
pany in  instalments,  and  further 
agreed  to  pay  for  subsequent  work  by 
the  promisee  in  cash,  the  promisee 
having  notified  the  publishing  com- 
pany that  it  would  not  continue  to  do 
work  for  it  unless  the  cash  was  in  evi- 
dence. This  promise  was  held  to  be 
collateral,  and  within  the  Statute  of 
Frauds,  even  assuming  that  the  prom- 
isor was  speaking  for  himself,  and  not 
merely  as  representative  of  the  com- 
pany, and  although  there  were  some 
elements  of  an  original  promise  in 
the  agreement  in  question,  and 
technically  the  promisor  had  a  sub- 
stantial interest  to  subserve  in  mak- 
ing the  promise.  The  court  said  that 
the  element  of  a  new  consideration 
moving  to  the  promisor  was  present, 
but  his  beneficial  interest  was  at  best 
remote, .and  in  this  connection  it  is 
pointed  out  that  the  principal  debt 
was  not  extinguished,  and  credit  was 
still  given,  and  to  be  given,  to  the  pub- 
lishing company. 

In  Hurst  Hardware  Co.  v.  Goodman 
(1910)  68  W.  Va.  462,  32  L.R.A.CN.S.) 
598,  69  S.  E.  898,  Ann.  Gas.  1912B, 
218,  the  facts  were  that  the  oAicers 
and  stockholders  of  a  corporation 
orally  promised  to  pay  for  goods  fur- 
nished the  corporation.  The  promise 
was  made  after  the  corporation  had 
failed  to  pay  its  bills  promptly,  and 
the  sellers  declined  to  fill  further  or- 
ders, whereupon  the  defendant  made 
the  promise  relied  upon  to  bind  him 
personally,  in  which  the  promisor  was 
to  be  personally  responsible  for 
amounts  to  become  due  on  all  further 
purchases  by  the  corporation.  This 
promise  was  held  to  be  collateral  and 
within  the  Statute  of  Frauds,  upon  the| 
ground  that  it  did  not  appear  that- 
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there  was  anything  of  advantage  or 
personal  benefit,  which  accrued  direct- 
ly and  immediately  to  the  promisor. 

IV,  Pt*ofnise  to  indnee  forhi'avnnce  by 
creditor  of  t*or-poration. 

In  jurisdictions  which  adhere  strict- 
ly to  the  rule  that  an  oral  promise  to 
pay  the  debt  of  another  is  within  the 
Statute  of  Frauds  unless  the  primary 
purpose  of  the  promisor  was  to  secure 
some  personal  benefit  or  advantage 
for  himself,  it  is  held  that  an  oral 
promise  by  a  stockholder  to  pay  a  debt 
of  the  corporation,  made  to  induce  the 
promisee  to  forbear  to  press  or  prose- 
cute his  claim  against  the  corporation, 
is  within  the  Statute  of  Frauds  and 
void,  since  the  benefit  accruing  to  the 
promisor  from  the  mere  fact  of  his 
being  a  stockholder  in  the  debtor  cor- 
poration is  not  a  sufficient  considera- 
tion to  make  the  promise  an  original 
one. 

In  Carleton  v.  Floyd,  R.  &  Co. 
(1906)  192  Mass.  204,  78  N,  E.  126, 
the  facts  were  that  a  stockholder  was 
about  to  acquire  the  business  of  a  cor- 
poration, and  he  orally  promised  to 
pay  a  debt  against  the  corporation  if 
the  creditor  would  refrain  from  at- 
taching its  property.  This  promise 
was  held  to  be  within  the  Statute  of 
Frauds.  The  court,  in  reaching  this 
conclusion,  quotes  from  the  language 
by  Morton,  J.,  in  Ames  v.  Foster 
(1871)  106  Mass.  400,  8  Am.  Rep.  343, 
to  the  effect  that  "the  defendant's 
promise  was,  in  its  primary  and  essen- 
tial character,  a  promise  to  guarantee 
the  debt  of  another.  Its  object  was  to 
secure  the  payment  of  the  old  debt, 
which  was  not  extinguished.  The  de- 
fendant's liability  was  collateral  and 
contingent,  would  exist  as  long  as  the 
original  debt  existed,  and  would  be 
extinguished  whenever  the  original 
debtors  should  pay  that  debt.  It  was 
not  in  any  sense  his  debt;  the  original 
party  remained  liable;  and  there  is  an 
entire  absence  of  any  liability  on  the 
part  of  the  defendant  or  his  property, 
except  such  as  arises  from  his  express 
promise.  .  .  .  When  all  these  ele- 
ments concur,  we  know  of  no  case  in 
this  commonwealth  which  sanctions 
the  doctrine  that  such  promise  loses 
its   character   as   collateral,   and   be- 


comes an  original  prontiise,  becauae 
there  is  a  consideration  which  is  bene- 
ficial to  the  promisor." 

In  Walther  v.  Merrell  (1878)  6  Mo. 
App.  370,  an  oral  agreement  by  the 
president  of  a  bank  to  a  depositor  to 
pay  him  the  entire  amount  of  his  de- 
posit if  the  bank  should  fail  was  held 
to  be  within  the  Statute  of  Frauds, 
although  made  for  the  purpose  of,  and 
actually  resulting  in,  inducing  the  d^ 
positor  to  permit  the  deposit  to  remain 
with  the  bank.  The  court  said:  "In 
the  case  at  bar,  the  promise  was  to  P9^' 
the  debt  of  another.  Merrell  was  cer- 
tainly not  the  bank.  The  promise  was 
clearly  collateral.  Merrell  was  to  pay 
the  deposit  to  plaintiff  if  the  bank 
should  close ;  the  indebtedness  of  the 
bank  existed  when  the  promise  was 
made,  and  still  subsisted.  Here  was 
no  distinctly  new  consideration  mov- 
ing directly  to  the  promisor,  and  sub- 
stantial, so  as  to  be  a  clearly  sufficient 
motive  for  the  transaction.  The  main 
object  was  forbearance  to  the  bank. 
and  any  benefit  to  the  promisor  was 
merely  incidental.  It  is  true,  defend- 
ant was  an  officer  and  shareholder  of 
the  bank,  and  might  be  benefited  by 
the  action  of  plaintiff  in  leaving  the 
deposit;  but  that  is  not  enough." 

But  in  Yracheta  v.  Stanford  (1909) 
120  N.  Y.  Supp.  117,  where  goods  were 
furnished  a  partnership  which  was 
subsequently  succeeded  by  a  corpora- 
tion, a  promise  to  pay  for  the  goods 
by  one  who  was  a  member  both  of  the 
partnership  and  the  corporation  was 
held  to  be  collateral,  there  being  no 
question  of  forbearance  by  the  prom- 
isee. 

And  in  Friedlin  v.  Crockin  (1911) 
122  Va.  521,  96  S.  E.  432,  a  promise  by 
a  stockholder  of  the  corporation  to 
pay  the  rental  of  property  rented  to 
the  corporation  was  held  to  be  collat- 
eral and  within  the  Statute  of  Frauds, 
there  being  no  evidence  that  the  cred- 
itor released  the  corporation  or 
waived  any  rights  to  subject  the  cor- 
porate assets  to  the  payment  of  the 
indebtedness. 

In  some  jurisdictions,  however,  oo 
the  theory  that  a  consideration  which 
is  independent  and  sufficient  to  sap- 
port  a  contract  will  take  an  oral  prom* 
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ise  out  of  the  Statute  of  Frauds,  for- 
bearance by  the  creditor  to  press  a 
claim  asrainst  the  corporation  has  been 
held  to  be  a  sufficient  consideration  to 
sustain  as  original  a  promise  by  a 
Btockholder  of  the  corporation  to  pay 
the  debt  in  consideration  of  such  for* 
bearance. 

Thus,  in  Goodling  v.  Simon  (1913) 
54  Pa*  Super.  Ct.  125,  where  a  creditor 
of  a  corporation  was  threatening  to 
sue  it  on  a  note,  thereby  forcing  the 
company  iilto  a  situation  which  would 
be  dangerous  to  the  interest  of  the 
promisor,  a  stockholder  and  creditor 
of  the  corporation,  and  he  thereupon 
promised  to  pay  the  debt  within  a 
certain  time  if  the  creditor  refrained 
from  suing  the  corporation,  the  prom- 
ise was  held  to  be  original.  The  court 
stated  the  rule  to  be  that  wherever 
the  main  purpose  and  object  of  the 
promisor  was  not  to  answer  for  an- 
other, but  to  subserve  some  pecuniary 
or  business  purpose  of  his  own,  in- 
volving either  a  benefit  to  himself  or 
loss  to  the  other  contracting  party,  his 
promise  was  not  within  the  statute, 
although  the  promise  to  pay  the  debt 
of  another,  and  this  was  true  even 
though  as  a  result  the  debt  of  the 
corporation  was  extinguished. 

In  Enterprise  Trading  Co.  v.  Bank 
of  Crowell  (1914)  —  Tex.  Civ.  App. 
— ,  167  S.  W.  296,  it  was  held  that  a 
promise  by  a  trustee  for  the  sale  of 
the  goods  of  the  corporation,  who  was 
also  a  stockholder,  to  pay  a  note 
against  the  corporation  in  considera- 
tion of  forbearance  by  the  creditor  to 
press  the  claim,  was  original.  The 
court  pointed  out  that  while  there  was 
not  an  agreement  of  forbearance  di- 
rectly in  favor  of  the  debtors  owing 
the  note  to  the  bank,  yet  the  effect  of 
the  agreement  operated  to  that  extent ; 
'*the  agreement  is  to  forbear  the  exer- 
cise of  legal  rights  against  a  third 
person,  a  corporation,  and  its  repre- 
sentatives interested  therein.  If  the 
promise  is  collateral,  and  the  original 
debt  continues,  and  such  promise  is 
not  one  based  upon  some  new  consid- 
eration to  the  promisor  so  as  to  except 
it  from  the  statute,  of  course  it  must 
be  in  writing."  Upon  this  point  it  is 
id  that  the  testimony  shows  that  the 


promisor  was  not  only  subserving  a 
purpose  of  the  corporation,  but  was 
also  subserving  a  personal  purpose. 

In  Thompson  v.  Hazelwood  Sav.  & 
T.  Co.  (1912)  234  Pa.  452,  83  Atl.  284, 
where  an  officer  of  a  corporation 
agreed  with  the  bank  that  if  it  would 
renew  a  note  against  .the  corporation, 
he  would  deposit  in  the  bank  a  certain 
sum  of  money  and  would  not  withdraw 
this  deposit  till  the  note  was  paid  in 
full,  the  agreement  was  held  to 
amount  to  a  pledge  of  the  deposit,  and 
hence  not  to  be  within  the  Statute  of 
Frauds. 

In  Creel  v.  Bell  (1829)  2  J.  J.  Marsh. 
(Ky.)  309,  where  a  stockholder  and 
director  of  a  bank  induced  a  depositor 
to  permit  the  use  of  his  deposit  by  the 
bank  to  discharge  certain  of  its  debts, 
by  orally  promising  to  pay  the  amount 
ef  the  depoait,  the  court,  in  holding 
the  promise  to  be  original,  and  not 
within  the  statute,  said:  'The  prom- 
ise in  this  case  (if  there  be  one)  may 
not  be,  and  we  would  suppose  is  not, 
within  the  statute.  It  was  made  with 
approbation  of  the  bank  to  pay  to  the 
Bells  the  debt  which  Creel  owed  the 
bank,  in  consideration  that  they  would 
not  draw  their  deposit,  but  let  the 
bank  use  it.  Here  is  a  new  contract, 
on  a  distinct  consideration.  It  is  not 
a  collateral  undertaking,  barely  to  pay 
the  debt  of  the  bank.  It  is  independ- 
ent contract  to  pay  the  creditors  of  the 
bank  the  debt  which  Creel  owed  the 
bank.  The  consideration  is  the  use 
of  the  deposit  on  one  side,  and  the 
debt  due  by  Creel  on  the  other.  Such 
a  contract  on  a  new  consideration  be- 
tween the  parties  is  not  a  contract 
merely  to  pay  the  debt  of  another,  it 
is  a  contract  on  a  sufficient  considera- 
tion, unconnected  with  the  liability 
of  the  bank  to  pay  the  debt  of  Creel 
himself.  .  And,  therefore,  it  may  be 
binding  without  being  reduced  to 
writing.  .  .  .  Where  the  promise 
is  founded  upon  some  new  consider- 
ation sufficient  in  law  to  support  it, 
and  is.  not  merely  for  the  debt,  etc., 
of  another,  such  an  undertaking, 
though,  in  effect,  it  be  to  answer  for 
another  person,  is  considered  as  an 
original  pronuse,  and  not  within  the 
statute;  as   where   A  promises  B  to 
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pay  him  a  sum  of  money  in  ease  he 
will  withdraw  his  record  in  an  action 
of  assault  and  battery  (against  C)." 

F.  promise   to   induce  further  loans  to 
tlie  corporation. 

In  Mechanics'  &  T.  Bank  v.  Stett- 
heimer  (1906)  116  App.  Div.  198,  101 
N.  Y.  Supp.  513;  where  the  stockhold- 
ers orally  guaranteed  the  payment  of 
all  loans  thereafter  made  to  the  cor- 
poration by  a  bank,  the  court,  in  hold- 
ing that,  although  the  bank  continued 
to  make  loans  to  the  corporation  upon 
the  faith  of  this  agreement,  the  prom- 
ise was  nevertheless  collateral,  said 
that  there  was  no  distinction  between 
a  case  "where  an  antecedent  indebted- 
ness existed  at  the  time  of  the  prom- 
ise, and  a  case  where  the  indebtedness 
is  created  subsequent  to  the  promise. 
The  liability  of  the  promisor  must  in 
each  case  be  determined  by  the  nature 
of  the  promise,  whether  it  was  to  an* 
swer  for  the  debt  of  a  third  person  or 
whether  it  was  to  answer  for  his  own 
debt.  In  this  case,  was  the  note  of 
the  beer  cask  company  that  was  dis- 
counted by  the  plaintiff,  and  the 
checks  of  the  beer  cask  company 
which  were  paid  by  the  plaintiff  and 
which  created  the  overdraft,  a  loan  to 
the  corporation  which  the  defendant 
and  his  copromisors  agreed  to  guar- 
antee or  pay  if  the  beer  cask  company 
did  not?  It  is  undoubtedly  true  that 
the  money  was  advanced  to  the  beer 
cask  company  in  reliance  upon  the 
promise  of  the  defendant  and  his  co- 
promisors  to  be  responsible  for  the 
loan,  but  it  was  clearly  a  loan  to  the 
company,  and  not  to  the  promisors. 
Mr.  Wallach  testified  to  the  offer  made 
by  the  plaintiff's  president,  that  he 
would  'advance  the  company  whatever 
money  the  company  required,  provided 
that  we  who  were  there  would  be  re- 
sponsible for  it.'  The  plaintiff's 
president  testified  that  'the  conversa- 
tion was  about  borrowing  some 
money  for  the  company,  and  I  told 
them  that  the  bank  would  not  loan 
the  American  Beer  Cask  Company 
any  money,  as  they  do  not  loan 
money  to  corporations.  Then  they  all 
agreed  to  loan  this  money^  and  each 
one  would  guarantee  their  proportion- 
ate share  for  the  amount  of  that  note. 


or  any  moneys  that  would  be  wanted 
for  the  benefit  of  the  American  Beer 
Cask  Company.'  On  cross-examina- 
tion he  said:  The  amoant  of  money 
which  I  say  Mr.  Stettheimer,  in  com- 
mon with  others,  guaranteed  to  make 
good  to  the  bank,  was  such  moneys  as 
should  be  advanced  by  the  bank  on 
notes  or  overdrafts  after  that  date;' 
and  on  the  faith  of  this  agreement  the 
plaintiff  advanced  not  to  the  prom- 
isors, but  to  the  company,  and  the  ad- 
vances were  used  by  the  company  in 
the  transaction  of  its  business.  The 
subsequent  transactions  were  all  be- 
tween the  company  and  the  plaintiff; 
its  note  was  discounted  by  the  plain- 
tiff, and  was  renewed  from  time  to 
time;  its  checks  were  paid  by  the 
plaintiff,  as  presented.  The  bank 
could  not  have  collected  from  the  de- 
fendant and  his  copromisors  the 
amount  of  this  note,  which  it  had  dis- 
counted, until  the  note  became  dae. 
The  whole  course  of  business  shows 
that  it  was  the  company  to  which  the 
bank  advanced  the  money,  and  it  was 
the  company  that  was  primarily  re- 
sponsible for  the  amount  of  the  note 
and  of  the  overdrafts.  The  promise 
was  to  guarantee  or  be  responsible 
for  the  amount  of  the  note  of  the  com- 
pany that  the  bank  discounted,  or  of 
the  overdrafts  made  by  the  company. 
Within  the  rule  established  in  this 
state,  this  was  the  company's  debt, 
and  the  agreement  sought  to  be  en- 
forced was  an  agreement  to  answer 
for  the  company's  debt,  and  not  for 
the  debt  of  the  promisors.  I  think 
this  promise  was  within  the  statute 
and  is,  therefore,  void" 

VI,  RronU^e   to    induce    eotnpi*omise   of 
daifn  againsi  the  corporation. 

The  majority  of  the  cases  consider- 
ing the  point  hold  that  where  the  pur- 
pose or  object  of  an  oral  promise  by 
a  stockholder  to  pay  a  debt  of  the  cor- 
poration is  to  induce  the  creditor  to 
compromise  or  settle  his  claim  against 
the  corporation,  the  promise  is  orig- 
inal, and  not  within  the  Statute  of 
Frauds. 

Thus,  in  Beall  v.  Board  of  Trade 
(1912)  164  Mo.  App.  186,  148  S.  W. 
386,  the  facts  were  that  a  creditor  of 
a  corporation  agreed  to  release  the 
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corporation  from  all  claim  against  it 
on  iMiyment  by  it  of  a  certain  per  cent 
of  the  indebtedness  and  the  assump* 
tiou  by  an  officer  of  the  corporation 
of  the  balance  of  the  indebtedness. 
This  agreement  by  the  officer  was  held 
to  be  an  original  promise,  and  hence 
not  within  the  Statute  of  Frauds. 

In  Whitaker  v.  Greene  (1918)  — 
R  I.  — ,  103  Atl.  779,  it  is  held  that 
the  promise  to  the  creditor  of  a  cor-, 
poration  which  was  in  financial  diffi- 
culties that  if  he  would  settle  his 
claim  against  the  corporation  on  the 
basis  of  60  per  cent  thereof,  the  prom- 
isor would  pay  the  balance,  was  held 
to  be  original,  and  not  within  the 
Statute  of  Frauds.  It  appeared  that 
the  promisor  had  been-  a  stockholder 
in  the  corporation,  but  it  was  not  clear 
whether  or  not  he  was  such  stock- 
holder at  the  time  of  making  the  prom- 
ise in  question.  In  reaching  its  con- 
clusion, the  court  said:  'This  is  not 
a  case  of  a  promise  to  pay  the  debt  of 
another,  but  is  a  promise  on  the  part 
of  the  deceased  to  pay  to  the  plaintiff 
a  certain  specified  sum  in  considera- 
tion of  the  surrender  by  the  plaintiff 
to  the  corporation  of  the  balance  of 
his  claim  against  the  corporation  and 
the  evidence  thereof  in  the  form  of 
notes.  It  does  not  appear  exactly 
when  [the  promisor]  ceased  to  hold  an 
interest  in  the  corporation,  and  there 
is  some  evidence  to  the  effect  that  he 
still  had  a  legal  interest  in  the  cor- 
poration at  the  time  when  this  promise 
is  alleged  to  have  been  made.  If  such 
was  the  fact,  and  the  plaintiff  in  con- 
Bideration  of  his  promise  refrained 
from  bringing  bankruptcy  proceed- 
ings, this  is  a  sufficient  consideration 
for  the  new  agreement;  but  if  we  as- 
sume that  Mr.  Greene  did  not  have  any 
legal  interest  in  the  corporation  at  the 
time  this  promise  was  made,  if  the 
plaintiff,  acting  in  reliance  upon  this 
promise  of  Mr.  Greene,  surrendered 
the  balance  of  his  claim  and  the  notes 
to  the  corporation^  this  would  be  a 
detriment  to  the  plaintiff,  and  conse- 
quently a  legal  consideration  for  the 
promise  of  Mr.  Greene*  even  although 
the  latter  derived  no  benefit  from  the 
performance  of  the  promise/' 

According  to  the  California  Code, 


tUs  promise  to  answer  for  the  obliga- 
tion of  another  is  to  be  deemed  orig- 
inal where  the  promise  is  for  an  ante- 
cedent obligation*  and  it  is  made  upon 
the  consideration  that  the  promisee 
will  cancel  such  antecedent  obligation 
and  accept  the  new  promise  as  a  sub- 
stitute therefor,  or  if  there  is  a  con- 
sideration beneficial  to  the  promisor. 
In  Fairchild  v.  Cartwright  (1918)  — 
Cal.  App.  — ,  178  Pac.  333,  applying 
this  provision,  it  is  held  that  an  oral 
promise  by  the  president  of  a  corpora- 
tion to  pay  certain  obligations  of  the 
corporation  in  consideration  of  the 
promisee  agreeing  to  take  less  than 
the  whole  amount  of  his  claim 
against  the  corporation  is  original. 

In  Temple  v.  Bush  (1903)  76  Conn. 
41,  65  Atl.  557,  the  president  and  man- 
aging officer  of  an  insolvent  corpora- 
tion, in  making  a  settlement  with  its 
creditors,  undertook  and  agreed  to 
take  the  assets  of  the  corporation  and 
pay  the  claim  of  the  plaintiff  and  cer- 
tain other  creditors  in  full,  and  a  per 
cent  of  the  balance  of  the  claims,  and 
further  agreed  that  if  the  assets  of 
the  corporation  were  not  sufficient  for 
this  purpose,  he  would  pay  the  balance 
from  his  own  money.  This  agreement 
was  held  to  be  within  the  Statute  of 
Frauds. 

y/f.  Where  promisor  owiM  subfttantiaUy 
all  the  Ht^ck  of  debtor  corporation. 

It  has  been  held  that  where  the 
promisor  owned  substantially  all  of 
the  stock  of  the  corporation,  and  was 
transacting  his  own  business  in  its 
name  for  personal  convenience,  hi^ 
oral  promise  to  pay  a  debt  of  the  cor- 
poration is  based  upon  a  sufficient 
consideration  running  to  him  person- 
ally to  make  the  promise  original,  and 
hence  net  within  the  statute. 

For  example,  in  Donovan  v.  Purtell 
(1905)  216  111.  629, 1  L.R.A.(N.S.)  176, 
75  N.  E.  334,  it  was  held  that  where  a 
person  organized  a  corporation  and 
used  it  for  the  purpose  of  transacting 
his  private  business,  he  is  personally 
liable  for  the  repayment  of  money 
which  was  owing  by  the  corporation 
and  which  he  orally  promised  to  pay. 
And  see  Davis  v.  Patrick  (1891)  141 
U.  &  479,  35  L.  ed.  826,  12  Sup.  Ct 
Rep.  58,  supra. 
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But  in  Turner  v.  Lyles  (1904)  08 
S.  C.  392,  48  S.  E.  801,  it  is  said  that 
the  test  to  determine  whether  or  not 
the  promise  to  pay  the  debt  of  another 
is  original  or  collateral  is  whether 
there  is  a  new  consideration  given  to 
the  promisor.  Applying  this  test,  it 
was  held  that  the  fact  that  the  prom- 
isor was  the  owner  of  499  out  of  500 
shares  of  stock  in  a  corporation  was 
not  a  new  consideration  for  his  prom- 
ise to  pay  a  debt  of  the  corporation, 
so  as  to  make  the  promise  an  original 
one. 

And  in  Goldie-Klenert  Distributing 
Co.  V.  Bothwell  (1912)  67  Wash.  264, 
121  Pac.  60,  Ann.  Cas.  1913D,  849,  the 
seller  of  goods  to  a  corporation,  to  be 
paid  for  in  cash  on  delivery,  having 
refused  to  deliver  them  until  paid,  a 
stockholder  of  the  corporation  repre- 
sented to  the  seller  that  he  was  vir- 
tually the  corporation,  but  for  certain 
reasons  operated  the  business  in  its 
name,  and  agreed  to  pay  for  the  goods 
then  delivered  and  goods  thereafter  to 
be  delivered  if  the  seller  would 
deliver  the  goods  in  question  and  fur* 
nish  other  goods  which  should  be  or* 
(lered  in  the  name  of  the  corporation. 
This  promise  was  held  to  be  collateral 
and  within  the  Statute  of  Frauds.  The 
court  said  that  the  true  import  and 
meaning  of  the  complaint  as  an  en- 
tirety was  that  the  promisor  induced 
the  promisee  to  forego  its  demand 
upon  the  corporation  for  immediate 
payment  of  the  first  account  and  to 
extend  it  further  credit  upon  the 
promise  to  indemnify  it  against  loss. 
This,  the  court  remarked,  was  clearly 
the  promise  to  answer  for  the  debt 
of  another.  And  see  the  reported  case 
(Richardson  Press  v.  Albright,  ante, 
1195). 

F///.  Promise  by  one  stocMiolder  to 

anoVier, 

In  Cortelyou  v.  Hoagland  (1885)  40 
N.  J.  Eq.  1,  it  appeared  that  one  both 
a  director  and  stockholder  indorsed  a 
note  for  the  corporation  upon  the 
oral  promise  of  other  stockholders 
that  if  he  would  do  so,  they  would 
jointly  and  severally  save  him  from 
all  loss  incurred  thereby.  This  prom* 
ise  was  held  to  be  original,  and  hence 
not  within  the  Statute  of  Frauds. 


In  Grant  v.  Pearce  (18d4)  16  Ey.  L. 
Rep.  204,  an  oral  agreement  by  a 
stockholder  of  a  corporation  to  ad- 
vance his  proportionate  share  of  the 
money  necessary  to  pay  the  debts  of 
the  corporation  on  condition  that  oth- 
er stockholders  did  likewise  was  held 
not  to  be  within  the  Statute  of  Frauds. 
The  court,  said  that  while  the  money 
was  advanced  ostensibly  to  the  cor- 
poration, it  was  in  reality  advanced 
for  the  purpose  of  putting  the  concern 
on  a  successful  basis.   - 

But  in  Bennighoff  v.  Robbins  (1917) 
54  Mont  66, 166  Pac.  687,  a  promise  by 
one  stockholder  to  another  that  if  the 
latter  would  pay  the  debts  of  the  cor- 
poration and  the  corporation  was 
eventually  unable  to  repay  the  money 
advanced,  he  would  pay  one  half 
thereof,  was  held  to  be  collateral  and 
within  the  statute. 

IX,  Wliere  promisor  if*  ftuhMtitut^d  as 

deibtor. 

Of  course,  where  the  promisor  is 
substituted  as  a  debtor  in  place  of  the 
corporation,  the  release  of  the  cor- 
poration and  the  substitution  are  a 
sufficient  consideration  to  support  the 
promise,  and  being  original  in  charac- 
ter it  is  not  within  the  Statute  of 
Frauds. 

In  Hurst  Hardware  Co.  v.  Goodman 
(1910)  68  W.  Va.  462,  32  L.R.A.(N.S.) 
598,  69  S.  E.  898,  Ann.  Cas.  1912B,  218, 
the  court  remarked :  'If,  in  substance, 
effect,  and  main  purpose,  the  oral 
agreements  were  for  his  [the  prom- 
isor's] benefit,  the  promises  were  orig- 
inal, and  not  collateral  undertakings. 
It  is  not  enough  merely  to  say  he  was 
benefited  by  them.  In  ordinary  con- 
tract law  a  benefit  to  the  promisor  or 
detriment  to  the  promisee  constitutes 
a  sufiicient  consideration.  The  ques- 
tion we  are  called  upon  to  determine 
goes  beyond  this.  How  far  the  policy 
which  dictated  the  Statute  of  Frauds, 
and  the  terms  in  which  the  legislative 
will  is  expressed,  must  have  weight  in 
the  solution  thereof.  In  almost  every 
instance  of  the  assumption  of  one 
man's  debt  by  another  there  is  some 
reason  for  the  promise,  some  benefit 
accruing  to  the  promisor  as  well  as 
the  debtor.  The  acknowledged  and 
expressly  declared  purpose  of  the  stat- 
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ute  is  to  preclude  the  establishment  of 
rifirhts  by  oral  testimony,  when  the  sit- 
uation of  the  parties  is  such  as  to  con^ 
fititute  a  strong  motive  for  perjury 
and  fraud  in  establishinsr  a  liability, 
or  the  false  extension  or  amplification 
of  conversations  and  transactions  so 
as  to  make  them  impose  obligations 
lyingr  beyond  their  real  scope  and  ef- 
fect. To  this  end,  it  ordains  and  de- 
clares that  no  action  shall  lie  to 
charge  any  person  upon  a  promise  to 
answer  for  the  debt,  default,  or  mis- 
doings of  another,  unless  the  promise 
or  some  memorandum  or  note  thereof 
be  in  writing,  signed  by  the  party  to 
be  charged  thereby  or  his  agent. 
Tested  by  its  letter,  the  statute  in- 
hibits proof  of  an  oral  promise  to  pay 
the  debt  of  a  third  person.  That  some 
benefit  accrues  to  the  promisor  for  the 
service  rendered,  or  the  property  sold 
and  delivered,  to  such  third  person, 
does  not  necessarily  make  the  debt 
that  of  the  promisor  or  prevent  it  from 
being  that  of  such  third  person.  If 
the  debt  is  that  of  another,  and  not 
of  the  promisor,  the  terms  of  the  stat- 
ute include  it,  and  an  incidental  bene- 
fit accruing  to  the  promisor  cannot 
exclude  it.  If,  on  the  other  hand,  the 
debt  is  that  of  the  promisor,  the  prom- 
ise is  not  within  the  statute,  though  a 
third  person  may-  be  incidentally  re- 
lieved of  an  obligation  in  consequence 
of  payment.  If,  for  a  consideration, 
the  promisor  has  assumed  the  debt  of 
another  and  made  it  his  own,  the 
promise  lies  beyond  the  terms  and  pol- 
icy of  the  statute.  Neither  its  terms 
nor  policy  relate  exclusively  to  the 
subject  of  benefit  or  detriment.  The 
subject-matter  is  the  mode  of  proof 
of  the  assumption  by  one  man  of  an- 
other's debt.  Therefore,  whether  the 
debt  is  that  of  another  is  the  true 
test." 

In  Maule  v.  Bucknell  (1865)  60  Pa. 
39,  the  court  said:  ''It  is  undoubtedly 
true  that  a  promise  to  answer  for  the 
debt  or  default  of  another  is  not  with- 
in the  statute,  unless  it  be  collateral 
to  a  continued  liability  of  the  original 
debtor.  If  it  be  a  substitute,  an  ar- 
rangement by  which  the  debt  of  the 
other  is  extinguished,  as  where  the 
creditor  gives  up  his  claim  on  his  orig- 


inal  debtor,  and  accepts  the  new  prom- 
ise in  lieu  thereof,  it  need  not  be  in 
writing.  And  as  the  cases  referred  to 
show,  it  may  be  unaifected  by  the 
statute,  though  the  original  debt  re- 
mains, if  the  promisor  has  received  a 
fund  pledged,  set  apart,  or  held  for 
the  payment  of  the  debt.  But  except 
in  such  cases,  and  others  perhaps  of 
a  kindred  nature,  in  which  the  con< 
tract  shows  an  intention  of  the  parties 
that  the  new  promisor  shall  become 
the  principal  debtor,  and  the  old  debt- 
or become  but  secondarily  liable,  the 
rule,  it  is  believed,  may  be  safely  stat- 
ed, that  while  the  old  debt  remains, 
the  new  must  be  regarded  as  not  an 
original  undertaking,  and  that  it  is 
therefore  within  the  statute.  At  least 
this  may  be  stated  as  a  principle  gen- 
erally accurate." 

In  Fields  v.  BuUington  (1917)  20 
Ga«  App.  102,  92  S.  E.  653,  an  oral 
promise  by  an  officer  of  a  corporation 
to  pay  a  debt  due  from  the  corpora- 
tion was  said  not  to  be  within  the  Stat- 
ute of  Frauds  if  there  was  a  substitu- 
tion, but  there  was  held  to  be  no 
substitution  where  the  corporation 
did  not  officially  agree  thereto,  and 
hence  the  promise  in  question  was 
held  to  be  within  the  Statute  of 
Frauds. 

X,  Cout'entporane€ms  prnmiMe. 
a.  In  general. 

It  is  obvious  that  where  the  promise 
is  in  form  and  effect  an  original  prom- 
ise to  pay  for  goods  or  material  to  be 
furnished  or  work  done  for  a  corpora- 
tion, the  promisor  is  the  original  debt- 
or, and  he  is  not  collaterally  liable 
merely  because  the  corporation  re- 
ceives the  benefit  of  performance  on 
the  part  of  the  promisee,  hence  the 
promise  is  not  within  the  statute. 

In  Rubey  Trust  Co.  v.  Weidner 
(1913)  174  Mo.  App.  692,  161  S.  W. 
333,  it  appeared  that  a  bank  upon 
which  checks  of  a  corporation  were 
drawn  refused  to  pay  the  same  on  the 
ground  that  there  were  no  funds  of 
the  corporation  on  deposit  to  meet 
checks.  Thereupon  a  stockholder  and 
officer  of  the  corporation  offered  to 
pay  the  amount  of  the  checks  to  the 
bank  if  the  latter  would  honor  and 
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pay  them.  This  promise  was  held  to 
be  original,  not  collateral. 

In  Uvalde  Nat.  Bank  v.  Brooks 
(1914)  —  Tex.  Civ.  App.  — ,  162  S.  W. 
957,  it  appeared  that  a  bank  refused 
to  loan  money  to  a  corporation,  but 
agreed  to  make  a  loan  to  certain  direc- 
tors. The  loan  thus  made  was  held  to 
be  the  original  debt  of  the  directors. 

In  Whinnery  v.  Cundiff  (1915)  — 
Iowa,  — ,  150  N.  W.  659,  the  owner  of 
property  refused  to  lease  it  to  a  cor- 
poration upon  its  responsibility, 
whereupon  an  officer  agreed  to  pay  the 
rental,  and  the  rent  was  charged  to 
him  and  statement  thereof  sent  to  him. 
This  promise  was  held  not  to  be  with- 
in the  statute. 

In  Kanter  v.  M.  Hofheimer  &  Co. 
(1916)  118  Va.  625,  88  S.  E.  60,  it  ap- 
peared that  a  stockholder  and  mana- 
ger of  a  corporation  which  was  en- 
gaged in  retail  trade  promised  to  pay 
for  goods  to  be  delivered  to  the  cor- 
poration, the  seller  having  refused  to 
sell  and  deliver  them  to  the  corpora- 
tion upon  the  order  of  the  latter.  This 
promise  was  held  to  be  original. 

In  Manary  v.  Runyon  (1903)  43  Or. 
495,  73  Pac.  1028,  the  president  of  a 
corporation  promised  a  person  nego- 
tiating with  the  corporation  for  a  cer- 
tain contract  that  if  the  contract  was 
not  entered  into,  he  would  pay  such 
person  his  expenses  and  attorney's 
fees  incurred  in  the  negotiations. 
This  promise  was  held  to  be  original, 
and  not  collateral. 

b.  Where  a  triuivge  is  made  aoointtt  the 

corporation. 

A  difference  of  opinion  apparently 
exists  among  the  courts  as  to  the  ef- 
fect of  the  act  of  the  creditor  in  charg- 
ing to  the  corporation  the  price  of 
goods  he  furnishes  it  upon  the  prom- 
ise of  a  stockholder  to  pay  therefor. 
This  difference,  however,  is  more  ap- 
parent than  real.  Such  a  charge  un- 
doubtedly is  evidence  of  an  intent  to 
look  to  the  corporation  as  the  primary 
debtor,  and  the  language  used  in  some 
of  the  opinions  would  indicate  that 
such  a  charge  is  regarded  as  conclu- 
.sive  against  the  creditor.  It  is  fair 
to  assume,  however,  that  the  court  had 
in  mind  only  the  facts  of  the  particu- 
lar case,  and  was  merely  referring  to 


the  effect  of  the  charge  to  the  coi^ 
poration  as  an  evidentiary  fact  In  view 
of  the  circumstances,  without  any  in- 
tention of  asserting  a  rule  of  law. 

For  example,  in  Hurst  Hardware  Co. 
V.  Goodman  (1910)  68  W.  Va«  462»  32 
L.R.A.(N.S.)  598,  69  S.  £.  898,  Ann. 
Cas.  1912B,  218,  the  court  said :  ''By 
charging  the  goods  to  th«  corporation 
and  demanding  payment  thereof  from 
it,  the  vendors  disclosed  manifest, 
positive,  and  unequivocal  intent  to 
hold  it  a  debtor  to  them.  In  aedcing 
now  to  hold  Goodman  also,  they  are 
attempting  to  make  him  pay  the  ac- 
knowledged debt  of  the  corporation. 
In  such  cases  the  decisive  test  is  to 
whom  credit  was  given,  and  it  must 
have  been  given  to  the  promisor  alone. 
If  the  creditor  relies  upon  the  person 
to  whom  the  property  is  delivered  or 
for  whom  the  service  is  rendered  to 
any  extent  whatever,  the  promise  is 
collateral  and  void,  if  not  in  writing. 
•  .  .  Here  the  charging  of  the 
goods  to  the  corporation,  rendition  of 
statements  to  it,  and  assertion  of 
claims  therefor  against  it  in  the  bank- 
ruptcy proceeding,  all  admitted  by  the 
plaintiff,  effectually  preclude  a  finding 
in  its  favor.  A  verdict  for  it,  on  this 
theory  of  the  case,  could  not  be  sus- 
tained.'' 

In  Roscoe  Lumbef  Co.  v.  Reynolds 
(1908)  124  App.  Div.  539,  108  N.  Y. 
Supp.  1018,  lumber  was  delivered  to 
a  third  person  for  the  construction  of 
a  building  in  which  a  corporation  was 
interested,  upon  the  promise  of  an 
officer  of  the  corporation  to  pay  for 
all  the  lumber  delivered  to  this  build- 
ing. The  promisee  stipulated  at  the 
time  that  it  would  deal  only  with  the 
promisor  personally.  A  bill,  however, 
was  subsequently  rendered  to  the 
principal  debtor.  Under  these  cir- 
cumstances the  promise  was  held  to 
be  collateral. 

In  Shannon  v.  American  Iron  & 
Steel  Mfg.  Co.  (1917)  66  Pa.  Super.  Gt 
211,  it  appeared  that  certain  officers 
of  a  corporation  requested  the  dealer 
to  furnish  to  a  contractor  anything  he 
might  need  in  the  construction  of  a 
building  for  the  corporation*  and  that 
such  officers  would  see  that  he  was 
paid.     This  promise  was  held  to  be 
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eollateraL  The  court  pointed  out  that 
the  bills  were  made  to  the  contractor, 
who  was  credited  with  payments  made, 
and  the  whole  transaction  fairly 
raised  the  inference  that  the  primary 
liability  was  that  of  the  contractor* 
and  that  the  defendants  were  looked 
to  as  guarantors  of  the  debt.  The 
court  said:  ''We  do  not  regard  the 
arrangement  as  one  in  which'the  lead- 
ing purpose  and  effect  of  the  transac- 
tion were  the  benefit  which  the  de- 
fendant derived,  from  which  it  might 
fairly  be  said  that  the  debt  was  that 
of  the  latter  rather  than  of  Weller. 
The  material  furnished  did  not  enter 
into  the  structure  of  the  defendant's 
property,  and  was  of  a  character 
which  might  have  been  obtained  in 
other  places  in  the  open  market.  The 
purpose  of  the  promise  was  to  guaran- 
tee the  payment  of  the  bill  which  Wel- 
ler  contracted  for  the  goods  ordered 
by  him.  In  such  a  case  the  promise 
is  within  this  statute,  and  not  enforce- 
able in  an  action  at  law.'' 

In  Searight  v.  Payne  (1874)  2  Tenn. 
Ch.  175, 13  Mor.  Min.  Rep.  401,  a  seller 
was  denied  the  right  to  recover  from 
certain  officers  of  a  corporation  for 
goods  sold  the  corporation,  although 
such  officers  had  promised  to  pay  for 
the  same.  It  is  pointed  out  that  the 
testimony  showed  that  the  sale  was 
made  and  the  credit  given  exclusively 
to  the  corporation,  hence  the  promise 
to  pay  the  debt  was  within  the  Statute 
of  Frauds. 

The  distinction  between  the  state- 
ment of  the  effect  of  the  creditor 
charging  to  the  corporation  the  price 
of  goods  furnished  it  as  an  evidentiary 
fact  and  as  a  rule  of  law  is  recognized 
in  S.  J.  Cordner  Co.  ▼.  Manevetz 
(1918)  92  Conm  587,  108  Atl.  842.  In 
this  case  the  question  was  presented 
as  to  whether  or  not  the  oral  promise 
of  an  executive  officer  of  a  corporation 
to  pay  for  goods  sold  to  and  upon  the 
credit  of  said  corporation,  to  be 
charged  in  the  bill  to  it»  binds  the 
officer  individually.  The  court  said 
that  if  this  was  the  actual  question 
presented,  the  trial  court  erred  in 
holding  that  the  promise  was  not  with- 
in the  statute.    It  is,  however,  pointed 


out  that  it  does  not  appear  in  the 
record  that  the  goods  were  sold  upon 
the  credit  of  the  corporation,  although 
it  does  appear  that  the  goods  were 
charged  to  it  and  received  and  used  by 
it  for  its  benefit.  The  court  said  that 
these  facts  are  indeed  evidence,  more 
or  leas  convincing  according  to  cir- 
cumstances, tending  to  prove  that  the 
original  credit  was  given  to  the  cor- 
poration, but  they  are  not  conclusive, 
and  added:  "The  promise  required 
by  the  Statute  of  Frauds  to  be  in  writ- 
ing is  a  promise  to  answer  for  the  debt 
of  another,  not  the  promisor's  own 
debt.  The  only  question  in  the  case 
i8»  Was  this  the  defendant's  own  debt, 
which  it  is  admitted  he  agreed  to  pay, 
or  was  it  in  a  legal  sense  the  Truck- 
ing Company's  debt?  To  whom  was 
the  credit  originally  given?  This  is 
always  a  question  of  fact.  Cases  may 
be  found  where  it  has  been  held  that 
the  evidence  does  not  justify  the  con- 
clusion of  the  trier  upon  this  question, 
but  none  that  hold  that  it  is  a  question 
of  law.  The  finding  in  this  case  does 
not  state  in  direct  terms  that  the  court 
finds  as  a  fact  that  the  original  credit 
was  given  by  the  plaintiff  to  the  de- 
fendant, but  states  that  the  court 
reached  this  conclusion:  'That  the 
promise  of  the  defendant  to  pay  for 
the  gas  and  oil  .  .  .  was  an  original 
undertaking,  and  not  an  undertaking 
to  answer  for  the  debt  ...  of 
another.'  Whether  this  conclusion  be 
regarded,  as  intended  by  the  court,  as 
one  of  fact  or  of  law,  is  of  no  impor- 
tance in  this  case,  because  the  facts 
detailed  in  the  finding  justify  the  con- 
clusion, as  a  fact,  that  the  credit  was 
given  to  the  defendant,  and  no  other 
rational  conclusion  is  possible." 

In  Kesler  v.  Cheadle  (1903)  12  Okla. 
489,  72  Pac.  867,  the  fact  that  the 
goods  delivered  were  charged  to  the 
corporation,  followed  by  a  statement 
'^guaranteed  by  the  promisor,*'  was 
held  not  to  be  conclusive  upon  the 
promisee  as  to  the  character  of  the 
promise,  the  promisee  testifying  that 
this  charge  merely  signified  that  the 
articles  were  delivered  to  the  corpora- 
tion, ar.d  did  not  indicate  the  person 
to  whom  it  was  charged.      A.  6.  S. 
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STATE  OP  NORTH  CAROUNA 

V. 

JIM  COOPER,  Appt. 

Notth  Ooroliifta  Sttpr^nie  Court  ^^Deoeniher  1,  191f^ 

(170  N.  C.  719,  87  S.  E.  50.) 

Evidence  —  declarations  to  show  insanity. 

1.  Declarations  of  one  accused  of  crime  are  admissible  in  evidence  at  the 
trial  not  only  to  show  insanity,  but  also  weakness  of  the  mental  faculties. 
[See  note  on  this  question  beginning  en  page  1219.] 


—  statement  to  oflBcer. 

2.  Statements  to  an  officer  by  one  in 
custody  or  even  in  jail  are  not  incom- 
petent evidence  against  bim  if  they 
were  voluntary. 

[See  1  R.  C.  L.  472.] 

—  statementf^  nhowinfc  state  of  mind. 

3.  Statements  by  one  under  arrest 
for  murder,  to  an  officer,  in  response 
to  a  question  as  to  why  he  killed  de- 
ceased, are  admissible  as  showing  the 
state  of  his  mind  at  the  time  of  the 
homicide. 

[See  8  R,  C.  L.  191;  18  R.  C.  L.  920.] 

—  insanity  —  observation  of  attend- 
ant. 

4.  Upon  the  question  of  insanity  of 
one  accused  of  murder  the  sheriff  may 
give  his  opinion  based  on  observation, 
although  the  observation  was  subse- 
quent to  the  time  of  the  killing. 

rSee  8  R.  C.  L.  189 ;  14  R.  C.  L.  620.] 

*—  declarations  showing  state  of  mind. 

6.  Where  a  particular  state  of  mind 
of  a  person  is  a  relevant  fact,  declara- 
tions which  indicate  its  existence  are 
admissible  and  circumstantial^  evi- 
dence, and  are  considered  as  primary 
evidence  notwithstanding  declarant  is 
available  as  a  witness. 

[See  1  R,  C.  L.  491.] 

—  proximity  of  declarations  to  crime* 

6.  To  be  admissible  to  show  the 
state  of  mind  of  one  who  committed 
crime  his  declarations  must  have  been 
made  at  a  time  sufficiently  close  to  the 
commission  of  the  crime  to  have  some 
probative  force  in  regard  to  the  mental 


condition  at  the  time,  of  the  one  who 
committed  the  act. 
[See  14  R.  C.  L.  620.] 

Criminal  law  —  effect  of  insanity  on 
responsibility  for  crime. 

7.  One  so  insane  as  to  be  incapable 
of  having  a  criminal  intent  is  not,  in 
law,  responsible  criminally  for  his 
acts 

[See  14  R.  C.  L.  598.] 

—  degree  of  insanity  necessary. 

8.  To  be  a  defense  to  crime,  insanity 
must  render  accused  incapable  of  un- 
derstanding the  nature  and  quality  of 
the  act  he  is  about  to  commit,  or  of  dis- 
tinguishing between  right  and  wrong 
either  generally  or  with  reference  to 
the  particular  act. 

[See  14  R.  C.  L.  599  et  seq.] 

Appeal  —  omission  in  charge  —  ef- 
fect. 

9.  Omission,  by  the  court  in  charg- 
ing the  jury  that  if  accused  has  failed 
to  satisfy  the  jury  they  must  make  a 
certain  finding,  of  the  words,  "from 
the  evidence,"  is  not  reversible  error 
if  the  words  had  been  used  in  an 
immediately  preceding  sentence  so 
that  the  jury  could  not  have  been  mis- 
led. 

—  charge  correct  as  whole. 

10.  If  when  considered  as  a  whole 
the  charge  presents  the  law  fairly  and 
correctly  to  the  jury  there  is  no 
ground  for  reversing  the  judgment, 
though  some  of  the  expressions,  when 
standing  alone,  might  be  regarded  as 
erroneous. 

[See  14  R.  C.  L.  817,] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Rowan 
County  (Shaw,  J.)  convicting  him  of  murder  in  the  first  degree.     Af- 
firmed. 
Statement  by  Walker,  J. :  appears  that  he  had  a  wife,  who 

The  defendant  was  charged  with     lived  in  Charlotte,  and  that  he  had 
the  murder  of   Lucinda  Price.    It     for  some  time  previous  to  the  honoi- 


STATE  V. 

(170  N.  C.  719, 

eide  been  living  in  Salisbury  with 
the  deceased. 

Lee  Scott,  a  witness  for  the  state, 
testified:  ^'I  am  cousin  to  defend- 
exit  James  Cooper;  saw  him  on  28 
March,  this  year,  at  Leroy  L^yerly's 
house;  Rose  Smith  and  Lucinda 
Price  were  there ;  it  was  about  7  or 
8  o'clock  in  the  evening ;  Rose  Smith 
was  sitting  next  to  the  fireplace  in 
the  back  room.  Lucinda  Price,  the 
deceased,  asked  Jim  Cooper  why  he 
did  not  go  home ;  Jim  said  nothing ; 
in  about  fifteen  minutes  James 
Cooper  left;  did  not  say  anything; 
was  gone  about  twenty  minutes, 
and  came  back;  came  in  the  front 
door  with  a  shotgun ;  stepped  up  in- 
to the  door  behind  me.  Lucinda 
Price,  deceased,  was  near  the  door 
and  was  just  getting  up;  she 
hollered  and  Jim  Cooper  shot  her; 
she  tried  to  run  from  him  and  was 
on  the  right  side,  close  to  the  door. 
He  shot  her  once.  He  ran  out  of 
the  door  and  said  nothing.  I  saw 
him  next,  after  he  was  arrested  on 
1  hursday ;  the  killing  was  on  Satur- 
day. I  never  heard  Jim  Cooper  and 
Lucinda  Price  talking  together.  I 
did  hear  him  ask  Lucinda  if  she 
was  going  to  leave,  two  or  three 
weeks  before  the  killing.  She  lived 
about  two  or  three  -  minutes  after 
he  shot.    I  saw  her  after  she  died.'' 

Claude  Hoskin,  witness  for  the 
state,  testified  substantially  to  the 
same  facts. 

.  The  cross-examination  of  the  wit* 
iiesses  for  the  state  and  the  testi- 
mony of  the  defendant's  witnesses 
indicated  that  the  defense  was  in- 
sanity, and  the  prisoner  was  al- 
lowed the  benefit  of  this  plea. 

The  prisoner  appealed  from  the 
judgment  upon  a  verdict  finding 
him  guilty  of  murder  in  the  first 
degree. 

Messrs.  A.  H.  Price  and  J.  M.  Wag- 
goner for  appellant. 

Messrs.  T.  W.  Bickett,  Attorney 
General,  and  T.  H.  Calvert,  Assistant 
attorney  General,  for  the  State : 

Statements  made  to  an  officer  are 
not  incompetent  simply  because  the 
defendant  was  at  the  time  in  custody 
or  in  jail. 

State  V.  Jones.  145  N.  C.  466,  59  S. 
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E.  363;  State  v.  Smith,  138  N.  C.  700, 
50  S.  E.  859;  State  v.  Bohanon,  142 
N.  C.  695,  55  S.  E.  797;  State  v.  Horner, 
139  N.  C.  608,  52  S.  E.  136,  4  Ann.  Gas. 
841 ;  State  v.  Exum,  138  N.  C.  600,  50 
S.  E.  283. 

On  a  prosecution  for  murder,  which 
is  defended  on  the  ground  of  insanity, 
evidence  of  acts,  conduct,  and  declara- 
tions of  the  accused  before  and  after, 
as  well  as  at  the  time  of  the  commis- 
sion of  the  act  charged,  is  competent, 
provided  the  inquiry  does  not  call  for 
too  remote  evidence. 

21  Cyc.  948;  12  Cyc.  403;  1  Whart. 
Crim.  Ev.  10th  ed.  S  55,  p.  236;  Berry 
V.  Hall,  106  N.  C.  154,  10  S.  E.  903. 

The  charge  of  the  court  must  be 
construed  as  a  whole,  and  if  it  pre- 
sents the  law  fairly  and  clearly  there 
is  no  error,  even  though  certain  ex- 
pressions, standing  alone,  might  be 
erroneous. 

State  V.  Robertson,  166  N.  C.  356,  81 
S.  E.  689;  State  v.  Fowler,  151  N.  C. 
731,  66  S.  E.  567;  State  v.  Lance,  149 
N.  C.  551,  63  S.  E.  198. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

The  first  exception  was  taken  to 
the  testimony  of  the  policeman,  M. 
N.  Earnhardt,  who  was  allowed  to 
state  what  the  defendant  said  to 
him  after  he  was  arrested  and 
when  the  officer  asked  him  "what 
he  wanted  to  kill  the  woman  for.'* 

The  third  exception  was  taken  to 
the  testimony  of  the  sheriff,  as  to 
the  statement  made  by  the  defend- 
ant to  him  after  his  arrest. 

Statements  made  to  an  officer  are 
not        incompetent  B^.|^e„^^ 
simply  because  the  -tutemcnt  to 
defendant    was    at  ^"**'- 
the  time  in  custody  or  even  in  jail, 
if    they    are    voluntary.    State    v. 
Exum,  138  N.  C.  600,  50  S.  E.  283 ; 
State  V.  Horner,  139  N.  C.  603,  52 
S.  E.  136,  4  Ann.  Cas.  841 ;  State  v. 
Bohanon,  142   N.  C.  696,   55  S.  E. 
797;  State  v.  Smith,  138  N.  C.  700, 
50  S.  E.  859;  State  v.  Jones,  145  N. 
C.  466,  59  S.  E.  358.    Besides,  this 
testimony  was  competent  as  show- 
ing the  state  of  the  ^,.,^„,,,. 
prisoner  s   mind  at  ■fcoirimr 
the     time     of    the  '^••^  **'  ""*•*- 
homicide,  as  words,  acts,  and  con- 
duct are  competent   for  this   pur- 
pose, they  being  natural  evidence. 
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The  prisoner  objected  to  a  ques- 
tion asked  the  sheriff  by  the  solici- 
tor :  "From  what  you  have  seen  of 
the  defendant  while  in  jail,  state 
whether  or  not,  in  your  opinion,  he 
knows    right    from    wrong."    The 

-i».»itT-  ground   of   the  ob- 

obiier^atiem  jcction  was  that  the 

ot  attendnnt.        inquiry    as    to    the 

defendant's  mind  should  be  con- 
fined to  the  time  of  the  killing.  "On 
a  prosecution  for  murder,  defended 
on  the  ground  of  insanity,  evidence 
of  acts,  conduct,  and  declarations 
of  the  accused  before  and  after,  as 
well  as  at  the  time  of  the  commis- 
sion of  the  act  charged,  is  compe- 
tent, provided  the  inquiry  does  not 
call  for  evidence  which  is  too  re- 
mote.'' 21  Cyc.  948 ;  12  Cyc.  403 ;  1 
Whart.  Crim.  Ev.  10th  ed.  §  55,  p, 
236, 

It  is  well  settled  that  where  the 
particular  state  of  mind  of  a  person. 

.~deei«r«tiott»  ^^  *  relevant  fact, 
•howioir  declarations    which 

.fteofmiud.  indicate  its  exist- 
ence are  admissible  as  circumstan- 
tial evidence,  arid  are  considered  as 
primary  evidence,  notwithstanding, 
that  the  declarant  is  available  as  a 
witness.  Within  the  bounds  of 
relevancy,  the  declarations  may 
precede,  accompany,  or  follow  the 
occurrence  of  the  principal  act.  16 
Cyc.  1180-1182.  Judcre  Brewer  said 
in  Mooney  v.  Olsen,  22  Kan.  69,  77 : 
"A  man's  words  show  his  mental 
condition.  It  is  common  to  prove 
insanity  by  the  party's  sayings  as 
well  as  by  his  acts.  One's  likes  and 
dislikes,  fears  and  friendships, 
hopes  and  intentions,  are  shown  by 
his  utterances.  So  that  it  is  gener- 
ally true  that  whenever  a  party's 
state  of  mind  is  a  subject  of  inquiry 
his  declarations  are  admissible  as 
evidence  thereof.  In  other  words, 
a  declaration  which  is  sought  as 
mere  evidence  of  an  external  fact, 
and  whose  force  depends  upon  its 
credit  for  truth,  is  always  mere 
hearsay  if  not  made  upon  oath ;  but 
a  declaration  which  is  sought  as 
evidence  of  what  the  declarant 
thought  or  felt,  or  of  his  mental  ca- 
paci^,  is  of  the  best  kind  of  evi- 


dence/' In  Waterman  v.  Whitney, 
11  N.  Y.  157,  62  Am.  Dec.  71,  which 
presents  a  careful  analjnsis  of  this 
matter,  Justice  Selden  says:  'The 
difference  is  certainly,  very  obvious 
between  receiving  the  declarations 
of  a  testator  to  prove  a  distinct  ex- 
ternal fact,  such  as  duress  or  fraud, 
for  instance,  and  as  evidence  mere- 
ly of  the  mental  condition  of  the 
testator.  In  the  former  case  it  is 
mere  hearsay,  and  liable  to  all  the 
objections  to  which  the  mere  dec- 
larations of  third  persons  are  sub- 
ject, while  in  the  latter  it  is  the 
most  direct  and  appropriate  species 
of    evidence."      Declarations     are 

competent  not  only  ^eciar.t*io». 
to  show  insanityt  ««  miiow 
but  also  weakness  *»•• ""'^• 
of  the  mental  faculties.  16  Cyc 
1181.  This  court,  by  Smith,  Ch.  J^ 
in  McLeary  v.  Norment,  84  N.  C. 
286,  237,  states  the  rule  very  clear- 
ly and  the  reasons  underlying  it.  It 
was  there  objected  that  an  inter- 
ested witness  could  not  testify  to 
such  declarations,  being  excluded 
by  Code  Civ.  Proc.  §  343  (Code 
1883,  §  590;  Rev.  1905,  §  1631),  and 
the  court  met  the  objection  in  this 
way:  "'The  conversations  offered 
are  not  to  prove  any  fact  stated  or 
implied,  but  the  mental  condition  of 
the  plaintiff,  as  declarations  are  re- 
ceived to  show  the  presence  of  dis- 
ease in  the  physical  system.  How, 
except  through  observations  of  the 
acts  and  utterances  of  a  person,  can 
you  arrive  at  a  knowledge  of  his 
health  of  body  or  mind?  As  sanity 
is  ascertained  from  sensible  and 
sane  acts  and  expressions,  so  may 
and  must  any  conclusion  of  un- 
soundness be  reached  by  the  same 
means  and  the  same  evidence.  The 
declarations  are  not  received  to 
show  the  truth  of  things  declared, 
but  as  evidence  of  a  disordered  in- 
tellect, of  which  they  are  the  out- 
ward manifestations.  Would  it  not 
be  competent  to  show  an  attempt  at 
self-destruction?  And  do  not  fool- 
ish and  irrational  utterances  equal- 
ly tend  to  show  the  loss  of  reason 
when  proceeding  from  the  same 
person?    In  either  case  the  conduct 
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and  the  langua^re  may  be  feigned 
and  insincere ;  but  this  will  only  re- 
quire a  more  careful  scrutiny  of  the 
evidence,  and  does  not  require  its 
total  rejection." 

How  better  can  we  judge  of  a 
man's  physical  or  mental  state  than 
by  what  he  says  or  what  he  does? 
Greenleaf  on  Evidence,  Redf .  ed.  § 
102,  says :  "Wherever  the  bodily  or 
mental  feelings  of  an  individual  are 
material  to  be  proved,  the  usual  ex- 
pressions of  such  feelings,  made  at 
the  time  in  question,  are  also  orig- 
inal evidence.  If  they  were  the 
natural  language  of  the  affection, 
whether  of  body  or  mind,  they  fur- 
nish satisfactory  evidence,  and  oft- 
en the  only  proof,  of  its  existence; 
and  whether  they  were  real  or 
feigned  is  for  the  jury  to  deter- 
mine." Lord  Justice  Mellish  held 
that  such  evidence  was  admissible, 
not  under  the  res  gestae  notion^  nor 
as  original  evidence,  but  as  a  dis- 
tinct exception  to  the  hearsay  rule. 
The  subject  is  fully  reviewed  in 
Jacobi  v.  State,  138  Ala.  at  p.  14, 
32  So.  158,  by  Chief  Justice  Mc- 
Clellan,  who  quotes  the  neat  phrase 
of  Lord  Justice  Bowen :  "The  state 
of  a  man's  mind  is  as  much  a  fact 
as  the  state  of  his  digestion/'  and 
may  be  proved  by  any  declarations 
indicative  of  mental  or  bodily 
health  or  infirmity.  The  exception 
to  the  hearsay  rule  is  admitted,  we 
presume,  because  of  necessity  in 
niaking  proof  of  the  fact  and  the 
difficulty  of  showing  it  otherwise, 
or  because  it  may  be  considered  as 
natural  evidence,  and  reliable,  if 
sincere  and  not  feigned,  of  which 
the  jury  must  judge.  If  it  should 
appear  that  the  declarations  are  not 
genuinely  expressive  of  the  mental 
or  ph3^cal  conditions,  they  would, 
of  course,  be  disregarded. 

The  declarations  must  have  been 
made  at  a  time  sufficiently  close  to 
the  principal  occurrence  as  to  have 
some  probative  force  in  regard  to 
.  .*  -.#  the  mental  condi- 
deeimrattoM  tion  of  the  persou 
to  crime.  ^j^^  committed  the 

act  or  whose  sanity  is  in  question. 
Tliere  is  some  testimony  in  this 

S  A.L.R.--77. 
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case  that  the  defendant  had  been 
having  something  like  epileptic  at- 
tacks and  that  he  was  subject  to 
fits,  which  had  weakened  his  facul- 
ties, and  that  just  before  he  assault- 
ed the  woman  with  his  gun  and 
killed  her  he  was  not  in  his  normal 
condition  of  mind,  but  was  rather 
sullen  and  morose,  acted  ''curious- 
ly," and  was  indifferent  to  lus  sur- 
roundings. There  was  also  testi- 
mony, coming  from  his  own  wit- 
nesses, that  after  the  intimacy  be- 
tween him  and  the  woman  had 
ceased,  and  they  had  stopped  living 
together,  he  became  silent,  sullen, 
and  indifferent,  and  that  he  killed 
her  shortly  after  the  two  had  fallen 
out  with  each  other  and  just  after 
the  deceased  had  asked  him  why  he 
did  not  go  home. 

One  who  is  so  insane  as  to  be  in- 
capable   of    having 

a    criminal    intent,  eiiJet  "ot  **'^^ 
which  is  one  of  the  iBMnity  on 

essential  ingredi-  i;;"S5«e.""^ 
ents  of  crime,  is 
not,  in  law,  responsible  criminally 
for  his  acts,  want  of  sufficient  men- 
tal capaci^  to  form  such  intent  be- 
ing a  complete  defense,  and  not 
merely  a  mitigating  circumstance; 
but  in  order  to  be  available  as  a  de- 
fense the  insanity,  or  want  of  men- 
tal capacity,  must  exist  at  the  time 
the  act  is  committed.  12  Cyc.  164, 
165.  It  is  said  at  the  latter  page: 
''Where  a  person  becomes  insane 
after  commission  of  a  crime,  he 
cannot  be  tried  while  in  such  condi- 
tion, but  such  insanity  does  not  ex* 
empt  him  from  responsibility  and 
prosecution  if  he  afterwanl  be- 
comes sane  again.  The  former  in- 
sanity of  the  accused  does  not  ex- 
cuse his  crime  if  it  appears  that  he 
recovered  from  it  previoudy  to  the 
commission  of  the  crime ;  but  in  the 
absence  of  such  proof  it  will  be  pre- 
sumed to  be  continuous  to  the  time 
of  the  crime.  The  law  does  not 
require  that  the  insanity  shall  have 
existed  for  any  definite  period,  but 
only  that  it  shall  have  existed  at 
the  precise  moment  when  the  act 
occurred  with  which  the  accused 
stands  charged."    Again,  the  insan- 
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ity  must  render'  the  person  inca- 
pable of  understanding  the  nature 

-^ein-eeof  and  Quality  of  the 

Insanity  act  he  IS  about  to 

nece..»ry.  commit  or   of   dis- 

tinguishing between  right  and 
wrong,  either  generally  or  with 
reference  to  the  particular  act.  12 
Cyc.  165.  While  a  slight  departure 
from  a  well-balanced  mind  may  be 
pronounced  insanity  in  medical 
science,  yet  such  a  rule  cannot  be 
recognized  in  the  administration  of 
the  law  when  a  person  is  on  trial 
for  the  commission  of  a  high  crime. 
The  just  and  necessary  protection 
of  society  requires  the  recognition 
of  a  rule  which  demands  a  greater 
degree  of  insanity  to  exempt  from 
punishment-  Taylor  v.  Com.  109 
Pa.  262,  271. 

The  court,  in  State  v.  Brandon, 
53  N.  C.  (8  Jones,  L.)  463,  467, 
after  referring  to  the  defense,  set 
up  by  the  prisoner  in  that  case,  that 
he  was  under  the  influence  of  a  su- 
perior and  irresistible  moral  power 
or  supernatural  force  which  de- 
stroyed his  free  agency,  said:  "It 
assumes  that  the  accused  knew  the 
nature  of  his  act,  and  that  it  was 
wrong.  The  law  does  not  recognize 
any  moral  power  compelling  one  to 
do  what  he  knows  is  wrong.  To 
know  the  right  and  still  the  wrong 
pursue'  proceeds  from  a  perverse 
will,  brought  about  by  tiie  seduc- 
tions of  the  Evil  One,  but  which, 
nevertheless,  with  the  aids  that  lie 
within  our  reach,  as  we  are  taught 
to  believe,  may  be  resisted  and  over- 
come; otherwise  it  would  not  seem 
to  be  consistent  with  the  principles 
of  justice  to  punish  any  malefactor. 
There  are  many  appetites  and  pas- 
sions which  by  long  indulgence  ac- 
quire a  mastery  over  men  more  or 
less  strong.  Some  persons,  indeed, 
deeming  themselves  incapable  of 
exerting  strength  of  will  sufficient 
to  arrest  their  rule,  speak  of  them 
as  irresistible,  and  impotently  con- 
tinue under  their  dominion ;  but  the 
law  is  far  from  excusing  criminal 
acts  committed  under  the  impulse 
of  such  passions.  To  excuse  one 
from    criminal    responsibility    the 


mind  must,  in  the  language  of  the 
judge  below,  be  insane.  The  ac- 
cused should  be  in  such  a  state  from 
mental  disease  as  not  to  know  the 
nature  and  quality  of  the  act  he  was 
doing,  or,  if  he  did  know  it,  that  he 
did  not  know  he  was  doing  what 
was  wrong,  and  this  should  be  clear- 
ly established.  This  test,  a  knowl- 
edge of  right  and  wrong,  has  long 
been  resorted  to  as  a  general  cri- 
terion for  deciding  upon  legal  ac- 
countability, and,  with  a  restricted 
application  to  the  act  then  about  to 
be  committed,  is  approved  by  the 
highest  authorities.  But  we  do  not 
undertake  to  lay  down  any  rule  of 
universal  application." 

The  charge  of  the  court  upon  this 
phase  of  the  case — ^the  insanity  of 
the  prisoner  at  the  time  he  kiUed 
the  woman — was  clear  and  full,  and 
conformed  to  the  rule  we  have 
stated. 

The  prisoner  excepted  to  an  in- 
struction of  the  court  to  the  effect 
that  if  he  had  failed  to  satisfy  the 
jury  that  he  did  not  have  mental 
capacity  sufficient  to  'commit  a 
crime  the  verdict  would  be  guilty, 
the  particular  objection  being  that 
the  court  should  have  said,  if  he 
had  failed  to  sat-  ^.ppeni- 
isfy  the  jury  "from  omt«»ion  m 
the  evidence"  of  *^»»*^«--^ 
his  mental  incapacity  he  should  be 
convicted;  but,  in  the  sentence  im- 
mediately preceding,  the  court  had 
instructed  the  jury  that,  "if  the  de- 
fendant has  satisfied  you  ftimi  the 
evidence  that  he  did  not  have  suf- 
ficient mental  capacity  to  commit  a 
crime,  he  should  be  acquitted." 
The  two  instructions  are  so  inti- 
mately connected  with  each  otiier 
that  no  intelligent  jury  could  have 
misunderstood  what  was  meant, 
nor  can  we  reasonably  suppose  that 
they  would  find  the  fact  one  way  or 
the  other  without  any  evidence,  or 
otherwise  than  "from  the  evi- 
dence." The  charge  of  the  court 
must  be  considered  as  a  whole,  in 
the  same  connected  way  as  given 
to  the  jury,  and  upon  the  presump- 
tion that  the  jury  did  not  overlook 
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atiy  portion  of  it.    If »  when  so  con* 
&)trued,  it  presents  the  law   fairly 

and  correctly  to  the 

;::*  wXie?*"*^*   jury,    there    is    no 

ground  for  revers- 
ing the  judcnoient,  though  some  of 
the  expressions,  when  standing 
alone,  may  be  regarded  as  erro- 
neous. Kornegay  v.  Atlantic  Coast 
Line  R.  Co.  154  N.  C.  389,  70  S.  E. 
731;  State  v.  Robertson,  166  N.  C. 
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356,  81  S.  E.  689;  State  v.  Lance, 
149  N,  C.  551,  63  S.  E.  198;  Mc- 
Neill V.  Atlantic  Coast  Line  R.  Co. 
167  N,  C.  390,  83  S.  E.  704;  Thomp. 
Trials,  §  2407. 

We  believe  that  this  covers  all  the 
exceptions  taken  at  the  trial  to  the 
rulings  of  the  court  and  the  charge, 
and  in  none  of  them  do  we  find  any 
ground  for  a  reversal. 

No  error. 


ANNOTATION. 
Evidence  ci  declaraliont  of  accmed  on  imie  of  nsanily. 


I.  General  rule,  1219. 
II.  Application  of  rule: 

a.  Verbal  statement: 

1.  Before   commission   of   act, 

1221. 

2.  After    commission    of    act, 

1222. 

3.  Before    and    after    commis- 

sion of  act,  1224. 
h.  Written  statement,  1226. 

/.  General  rtile. 

The  general  rule  seems  to  be  that, 
where  the  sanity  of  a  person  accused 
of  crime  is  in  issue,  his  declarations, 
whether  written  or  oral,  made  at  the 
time  of  the  offense  or  at  a  time  suffi- 
ciently close  thereto  to  have  some 
probative  force  in  regard  to  his  mental 
condition,  are  admissible  in  evidence. 

United  States.— United  States  v. 
Holmes  (1858)  1  Cliff.  98,  Fed.  Gas. 
No.  16,382;  Guiteau's  Case  (1882)  10 
Fed.  161;  United  States  v.  Chisholm 
( 1907)  168  Fed.  808 ;  Perkins  v.  Unit- 
ed States  (1915)  142  G.  G.  A.  688,  228 
Fed.  406. 

Alabama. — ^McLean  v.  State  (1849) 
16  Ala.  672;  Kimbrell  v.  State  (1900) 
130  Ala.  40,  30  So.  454;  Cawley  v. 
State  (1901)  133  Ala.  128,  32  So.  227; 
Porter  v.  State  (1902)  135  Ala.  61,  33 
So.  694;  Parrish  v.  SUte  (1903)  139 
Ala.  16,  36  So.  1012;  Braham  v.  State 
C1904)  143  Ala.  28,  38  So.  919;  Gilbert 
V.  State  (1911)  172  Ala.  386,  56  So. 
136;  Howard  v.  SUte  (1911)  172  Ala. 
402,  34  L.R.A.(N.S.)  990,  55  So.  266; 
Cranberry  v.  State  (1913)  184  Ala.  6, 
63  So.  975. 

Arkansas.— Ince  v.  State  (1906)  77 
Ark.  426,  93  S.  W.  65;  Reed  v.  State 
(1912)  102  Ark.  525,  145  S.  W.  206. 


California.  —  People  v.  Harris 
(1914)  169  Gal.  53,  145  Pac.  520;  Peo- 
ple v.  Brent  (1909)  11  Gal.  App.  674, 

106  Pac.  110. 

Colorado. — Bulger  v.  People  (1915) 
60  Golo.  165,  151  Pac.  937. 

Delaware.— State  v.  Reidell  (1888) 
9  Houst.  470,  14  Atl.  550. 

Indiana.— Blume  v.  State  (1900) 
154  Ind.  343,  56  N.  E.  771. 

Iowa.— State  v.  Wright  (1900)  112 
Iowa,  436,  84  N.  W.  641. 

Kentucky.— Abbott  v.  Com.   (1900) 

107  Ky.  624,  55  S.  W.  196;  Gogswell 
v.  Gom.  (1895)  17  Ky.  L.  Rep.  822,  32 
S.  W.  935. 

Louisiana.— State  v.  Hays  (1870) 
22  La.  Ann.  39.  ^ 

Massachusetts. — Gom.  v.  Spencer 
(1912)  212  Mass.  438,  99  N.  E.  266, 
Ann.  Gas.  1913D,  552. 

Missouri.— State  v.  Kring  (1877) 
64  Mo.  591,  2  Am.  Grim.  Rep.  313; 
State  V.  Speyer  (1905)  194  Mo.  459,  91 
S.  W.  1075;  State  v.  Porter  (1908)  213 
Mo.  43,  127  Am.  St.  Rep.  589,  111  S.  W. 
529. 

Montana. — State  v.  Leakey  (1911) 
44  Mont.  354,  120  Pac.  234. 

Nevada.— State  v.  Lewis  (1889)  20 
Nev.  333,  22  Pac.  241,  8  Am.  Grim. 
Rep.  574. 

New  York.— People  v.  Nino  (1896) 
149  N.  Y.  326,  43  N.  E.  853;  People  v. 
Miles  (1894)  143  N.  Y.  383,  38  N.  E. 
456;  Lake  v.  People  (1854)  1  Park. 
Grim.  Rep.  495. 

North  Garolina. — See  the  reported 
case  (State  v.  CkX)PER,  ante,  1214). 

Pennsylvania. — Sayreg  v.  Gom. 
(1879)  88  Pa.  29L 
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South.  Carolina. — State  v.  Driggers 
(1910)  84  S.  C.  526,  137  Am.  St.  Rep. 
855,  66  S.  E.  1042,  19  Ann.  Cas.  1166. 

Texas.— Burt  v.  State  (1897)  38 
Tex.  Crim.  Rep.  397,  39  L.R.A.  305,  40 
S.  W.  1000,  43  S.  W.  344;  Cannon  v. 
State  (1900)  41  Tex.  Crim.  Rep.  467, 
56  S.  W.  351;  Reinhard  v.  State  (1907) 
52  Tex.  Crim.  Rep.  59,  106  S.  W.  128. 

Utah.— State  v.  Brown  (1909)  36 
Utah,  46,  24  L.R.A.(N.S.)  545, 102  Pac. 
641. 

Washington. — State  v.  Constantino 
(1908)  48  Wash.  218,  93  Pac.  317. 

WiscMisin.— French  v.  State  (1896) 
9S  Wis.  325,  67  N.  W.  706,  10  Am.  Crim. 
Rep.  606. 

Wyoming.— Keffer  v.  State  (1903) 
12  Wyo.  49,  73  Pac.  556. 

The  ground  on .  which  such  tes- 
timony is  admitted  was  stated  in  State 
V.  Leakey  (Mont.)  supra,  as  follows: 
''It  is  well  settled  that  the  declara- 
tions of  one  accused  of  crime,  made 
either  before  or  after  the  criminal  act, 
may  be  given  in  evidence  on  the  ques- 
tion of  sanity  or  insanity,  for  the  pur- 
pose of  enabling  the  jury  to  ascertain 
the  condition  of  his  mind.  .  .  . 
Such  declarations  are  not  admissible 
as  a  part  of  the  res  gestse,  nor  as  self- 
serving  declarations,  but  on  the 
theory  that,  as  substantive  evidence, 
they  reflect  light  upon  the  condition 
of  defendant's  mind  at  the  time  of  the 
act  in  question,  and  aid  the  jury  in 
determining  the  presence  or  absence 
of  a  particular  purpose  or  intent 
which  is  a  necessary  element  of  the 
crime  charged." 

It  has,  however,  been  held  in  several 
cases  that  statements  made  by  the  ac- 
cused to  a  physician  as  to  his  condi- 
tion and  symptoms  are  not  admissible 
as  bearing  on  an  issue  of  prior  or  sub- 
sequent insanity. 

Thus,  in  People  v.  Hawkins  (1888) 
109  N.  Y.  408, 17  N.  E.  371,  it  was  held 
that  statements  made  by  the  accused 
to  a  doctor  prior  to  the  homicide,  out- 
lining his  condition  previously  to  the 
time  he  made  the  declarations,  were 
inadmissible  as  bearing  on  the  condi- 
tion of  his  mind  at  the  time  of  the 
homicide,  and  such  statements  could 
not  furnish  a  basis  for  an  expert  opin- 
ion.   The  court  said;    "The  prisoner's 


declaration  in  November  as  to  his 
condition  in  September  was  not  com- 
petent as  evidence  of  his  actual  condi- 
tion at  that  time,  nor  could  it  be  the 
basis  of  a  scientific  opinion  as  to 
whether  he  was  sane  or  insane  at  that 
period.  Had  the  question  related  to 
his  condition  at  the  time  of  the  inter- 
view, the  result  might  be  quite  differ- 
ent. Everything  said  or  done  at  a 
given  period  serves  to  disclose  the 
mental  state  of  the  actor,  but  his  nar- 
ration as  to  what  he  said  or  did,  or 
of  his  feelings  or  bodily  ailments  up- 
on a  former  occasion,  furnishes  no 
foundation  for  an  opinion  as. to  his  ac- 
tual state  or  condition  at  that  time 
It  is  of  no  higher  grade  than  the  dec- 
larations of  third  persons  as  to  a  past 
transaction,  and  in  like  manor  is  in- 
admissible." 

So,  in  State  v.  Dunn  (1903)  179  Mo. 
96,  77  S.  W.  848,  wherein  the  accused 
interposed  the  plea  of  insanity  as  a 
defense  to  a  murder  conrnciitted  by 
him,  the  court  refused  to  allow  in  evi- 
dence a  statement  made  by  him  to  a 
doctor  several  days  before  the  hom- 
icide, to  the  effect  that  he  believed  he 
was  going  crazy.  The  court  assigned 
as  its  reason  that  the  declaration  was 
self-serving,  and  no  part  of  the  res 
gestae. 

To  the  same  effect  was  People  v. 
Strait  (1896)  148  N.  Y.  566,  42  N.  £. 
1045,  wherein  the  accused  interposed 
his  insanity  as  a  defense  to  an  indict- 
ment for  wife  murder.  The  court  held 
that  statements  made  by  the  accused 
to  a  doctor  several  months  after  the 
murder  were  inadmissible  in  evidence 
as  a  basis  for  a  scientific  opinion  as 
£o  the  mental  condition  of  the  accused 
at  the  time  of  the  homicide. 

Compare  Perkins  v.  United  States 
(1915)  142  C.  G.  A.  688,  228  Fed.  408, 
set  out  at  length  infra,  II.  a»  1. 

In  People  v.  Ellsworth  (1900)  127 
CaL  595,  60  Pac.  161,  it  appeared  that 
the  accused  was  tried  for  murder  and 
set  up  the  plea  of  insanity.  The  court 
held  that  the  statements  of  the  ac- 
cused made  several  months  prior  to 
the  homicide,  showing  that  he  lived  in 
great  fear  of  his  life,  were  inadmis- 
sible as  tending  to  prove  his  insanity* 
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where  thts  fear  in  no  way  partook  of 
the  character  of  a  delusion. 

In  North  Carolina,  it  has  been  held 
that  in  a  prosecution  for  murder 
where  insanity  is  relied  on  as  a  de- 
fense, the  declarations  of  the  prisoner 
after  the  homicide  are  not  admissible 
in  evidence  to  prove  his  insanity  at 
the  time  of  the  trial,  unless  such  dec- 
larations are  part  of  the  res  gestae 
and  accompany  the  act  State  v.  Vann 
(1880)  82  N.  C.  631.  See  to  the  same 
effect  State  v.  Scott  (1820)  8  N.  C 
(1  Hawks)  24.  These  holdings,  how- 
ever, seem  to  be  inconsistent  with  the 
later  ruling  in  the  reported  case 
(Staie  v.  Coopeb,  ante,  1214)  which 
attaches  no  limitation  to  the  reception 
of  prior  and  subsequent  declarations 
of  the  accused,  bearing  on  his  sanity, 
except  that  they  ''must  have  been 
made  at  a  time  sufficiently  close  to  the 
principal  occurrence  as  -to  have  some 
probative  force  in  regard  to  the  men- 
tal condition  of  the  person  who  com- 
mitted the  acf 

II,  AppUcati&n  of  rule, 

a.  Verbal  s$ateme»%t. 
1,  Before  commiseion  of  aci. 

In  United  States  v.  Holmes  (1858)  1 
Cliff.  98,  Fed.  Cas.  No.  15,882,  a  pros- 
ecution of  a  ship's  captain  for  the 
murder  of  a  seaman  on  the  high  seas, 
the  accused  urged  his  insanity  at  the 
time  of  the  act,  and  in  support  of  this 
contention  introduced  in  evidence 
statements  made  by  him  not  only 
throughout  the  voyage,  but  through- 
out his  entire  previous  life.  The  court 
said  that  this  was  permissible;  but 
held  that  it  was  also  competent  for  the 
prosecution  to  introduce  other  decla- 
rations of  the  accused  within  the  same 
period  to  show  that  he  was  sane. 

Perkins  v.  United  States  (1915)  142 
C.  C.  A.  638,  228  Fed.  408,  was  likewise 
a  prosecution  for  murder  committed 
on  the  high  seas.  The  evidence 
showed  that  the  accused  appeared 
among  the  passengers  in  the  saloon  in 
his  bare  feet,  clad  only  in  pajamas  and 
a  raincoat.  On  being  advised  by  the 
master  to  return  to  his  room  and 
clothe  himself,  the  accused  without 
notice  or  provocation  discharged  his 
pistol  until  the  chambers  were  empty, 


wounding  the  master  and  killing  a 
passenger.  The  defense  interposed 
was  insanity,  resulting  from  excessive 
drinking,  and  an  overdose  of  chloral 
prescribed  by  a  physician  to  alleviate 
the  pain  in  his  head.  It  was  held 
that  statements  made  by  the  accused 
to  a  doctor  just  before  going  aboard, 
to  the  effect  that  he  had  severe  head- 
aches and  suffered  great  mental  strain, 
nervousness,  and  insomnia,  accom- 
panied by  hallucinations,  were  admis- 
sible in  evidence  to  show  his  mental 
condition  at  the  time  of  the  homicide. 

So,  in  Guiteau's  Case  (1882)  10  Fed. 
161,.  the  accused,  being  on  trial  for  the 
murder  of  President  Garfield,  and  in- 
terposing as  a  defense  his  insanity,  the 
court  admitted  in  evidence  all  the 
statements  made  and  explanatory  pa- 
pers written  by  the  accused  before  the 
homicide,  which  tended  to  show  his 
morbid  state  of  mind. 

Likewise,  in  a  prosecution  for  wife 
murder,  the  defense  interposed  being 
the  insanity  of  the  accused,  the  court 
held  that  declarations  made  by  the 
accused  before  the  trial  to  several 
persons,  to  the  effect  that  his  wife  had 
placed  bugs  in  his  ears,  tied  his  hands 
to  prevent  his  working,  and  repeated- 
ly tried  to  kill  him,  were  admissible  in 
evidence  as  tending  to  show  the  con- 
dition of  his  mind.  People  v.  Nino 
(1896)    149  N.  Y.  326,  48  N.  E.  853. 

In  People  v.  Miles  (1894)  143  N.  Y. 
388,  38  N.  E.  456,  it  appeared  that  the 
accused  was  indicted  for  the  murder 
of  one  whom  he  accidentally  killed 
while  attempting  to  shoot  another. 
One  of  the  defenses  interposed  was  in- 
sanity, and  to  sustain  it  proof  was 
offered  of  certain  strange  and  inex- 
plicable words  uttered  by  the  accused 
on  an  occasion  when  he  was  trying 
to  settle  his  business  difficulties  with 
the  deceased.  The  court  admitted  the 
words  in  evidence,  but  allowed  evi- 
dence in  rebuttal  to  show  that  on  the 
occasion  referred  to  the  accused  was 
intoxicated,  and  his  words  were  ex- 
plainable by  that  fact. 

In  State  v.  Driggers  (1910)  84  S.  C. 
526,  137  Am.  St.  Rep.  855,  66  S.  E. 
1042,  19  Ann.  Cas.  1166,  the  accused 
was  charged  with  the  murder  of  his 
sister.    It  appeared  that  the  accused 
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and  the  sister  had  had  an  altercation 
over  certain  property,  and  that  when 
she  left  for  her  home  the  accused  fol- 
lowed her  into  the  street  and  deliber- 
ately shot  her.  The  defense  set  up 
was  that  the  accused,  at  the  time  of 
the  homicide,  was  in  such  a  state  of 
delirium  from  excessive  drink  that  he 
was  wholly  irresponsible.  In  support 
of  this  defense,  the  accused  intro- 
duced in  evidence  certain  statements 
made  by  him  previous  to  the  homicide, 
showing  his  inability  to  recognize  his 
own  brother.  The  court  held  that  the 
statements  were  admissible  in  evi- 
dence, and  were  not  objectionable  as 
declarations  in  his  own  favor,  saying: 
"Wild,  foolish,  or  irrelevant  speech  is 
as  much  evidence  of  most  forms  of 
insanity  as  violent  or  unreasonable  ac- 
tions and  unnatural  appearance.  One 
may  be  feigned  as  well  as  the  others, 
and  there  is  no  reason  for  the  rejec- 
tion of  one  that  would  not  apply  with 
equal  force  to  the  others.  Such  speech 
of  a  party  is  not  subject  to  the  objec- 
tion that  it  is  a  declaration  of  the 
defendant  in  his  own  favor,  for  evi- 
dence of  it  is  not  received  as  tending 
to  prove  any  act  or  intention  of  the 
party,  but  merely  as  an  indication  of 
mental  aberration  or  condition." 

The  defendant  in  Bulger  v.  People 
(1915)  60  Colo.  165,  151  Pac.  937,  shot 
and  killed  a  hotel  clerk  on  account  of 
the  latter's  reluctance  to  give  informa- 
tion as  to  the  whereabouts  of  a  cer- 
tain guest  at  the  hotel,  with  whom 
the  accused  had  just  had  a  quarrel. 
The  defense  offered  was  the. insanity 
of  the  accused  at  the  time  of  the  com- 
mission of  the  act.  It  was  held  that, 
as  indicating  the  mental  condition  of 
the  accused  at  the  time  in  question, 
it  was  competent  to  admit  in  evidence, 
for  the  prosecution,  certain  state- 
ments made  by  the  accused  to  a 
stranger,  about  a  week  prior  to  the 
homicide,  which  apparently  tended  to 
show  that  the  accused  was  sane,  but 
of  a  quarrelsome  disposition. 

In  Cannon  v.  State  (1900)  41  Tex. 
Crim.  Rep.  467,  56  S.  W.  851,  the  ac- 
cused, charged  with  murder,  inter- 
posed insanity  as  a  defense.  Evidence 
of  statements  made  by  him  to  third 
persons,  before  the  homicide,  that  his 


wife  was  unchaste  and  his  brother- 
in-law  was  familiar  with  her,  and  that 
various  persons  had  formed  a  mob  and 
were  planning  to  kill  him,  was  allowed 
as  tending  to  show  his  mental  de- 
rangement. 

In  Abbott  V.  Com.  (1900)  107  Ky. 
624,  55  S.  W.  196,  the  accused  was  in- 
dicted for  the  murder  of  the  seducer 
of  his  sister.  The  defense  interposed 
was  that,  on  receipt  of  the  news  of  the 
ruin  of  his  sister,  the  accused  became 
temporarily  insane  and  wholly  irre- 
sponsible for  his  acts.  The  court  held 
that  the  declarations  of  the  accused 
while  in  bed  the  night  before  the  homi- 
cide, continually  calling  his  sister's 
name,  were  admissible  in  evidence, 
with  other  acts  of  his,  to  show  his 
mental  condition  at  the  time  of  the 
homicide. 

In  a  prosecution  for  forgery,  where 
the  sole  defeni^e  relied  on  was  insanity 
at  the  tim^  of  the  act,  the  court  ad- 
mitted in  evidence  certain  incoherent 
statements  made  by  the  accused  be- 
fore the  crime,  to  the  effect  that  he 
was  making  thousands  of  dollars  a 
day,  was  a  hypnotist,  and  was  the 
reincarnation  of  a  great  lawyer,  and 
other  statements  to  like  effect,  since 
these  statements  tended  to  show  the 
condition  of  the  mind  of  the  accused 
at  the  time  of  the  forgery.  State  v. 
Brown  (1909)  36  Utah,  46,  24  L.R.A. 
(N.S.)    645,  102  Pac.  641. 

In  Porter  v.  State  (1902)  135  Ala. 
51,  33  So.  694,  the  court  allowed  in 
evidence,  to  show  insanity,  certain  ex- 
travagant statements,  made  by  the 
accused  about  the  value  of  certain 
dogs,  but  held  that  such  evidence 
could  be  rebutted  by  evidence  that  the 
accused  was  a  great  hunter,  so  that 
his  rash  statement  could  as  well  have 
been  attributed  to  that  as  to  his  in- 
sanity. 

»•  Afier  eofn'miS9ion  of  «of. 

In  McLean  v.  State  (1849)  16  Ala. 
672,  wherein  the  accused  set  up  his 
insanity  in  defense  to  a  prosecution 
for  murder,  the  court  held  that  the 
subsequent  declarations  of  the  ac- 
cused were  admissible  as  tending:  to 
show  the  state  of  his  mind  at  the  com- 
mission of  the  homicide. 

See  to  the  same  effect,  Gilbert  ▼. 
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State  (1911)  172  Ala.  386,  66  So.  136; 
People  v.  Brent  (1909)  11  CaL  App. 
674,  106  Pac.  110;  Com.  v.  Spencer 
(1912)  212  Mass.  488,  99  N.  E.  266, 
Ann.  Gas.  1913D,  662. 

In  State  v.  Leakey  (1911)  44  Mont 
364,  120  Pac.  234,  a  prosecution  for 
murder,  the  court  held  that  statements 
made  by  the  accused,  after  the  crime 
and  before  his  incarceration  in  jail, 
that  he  remembered  nothing  about 
shooting  a  man,  didn't  know  the  name 
of  the  deceased,  and  had  no  motive  for 
the  act,  were  admissible  in  evidence 
as  tending  to  show  the  condition  of  his 
mind. 

So,  in  State  v.  Wright  (1900)  112 
Iowa,  436,  84  N.  W.  641,  the  defense 
being  insanity  produced  by  epilepsy, 
it  was  held  to  be  error  to  exclude  cer- 
tain statements  made  by  the  accused 
after  the  crime,  to  the  effect  that  he 
remembered  nothing  about  the  shoot- 
ing. 

Similarly,  the  accused  in  State  v. 
Porter  (1908)  213  Mo.  43,  127  Am.  St. 
Bep.  589,  111  S.  W.  529,  was  indicted 
for  the  murder  of  his  father.  It  ap- 
peared that  the  father  was  not  on  very 
friendly  terms  with  his  second  wife, 
and  on  several  occasions  had  threat- 
ened to  kill  her,  and  that  the  accused 
in  these  instances  had  saved  her  from 
harm  and  always  deemed  it  his  duty 
to  protect  her.  On  the  day  of  the 
homicide  the  father  and  his  wife  had 
a  violent  quarrel,  after  which  the 
father  left  the  house,  returning  later 
ivith  a  shotgun.  The  accused  opened 
fire  on  him  with  a  shotgun,  but  the 
same  being  taken  from  him,  he  pro- 
cured a  pistol,  rushed  into  the  yard, 
and  killed  his  father.  The  defense  in- 
terposed was  that  the  accused,  after 
firing  the  shotgun,  became  temporari- 
ly insane  and  remembered  nothing 
that  transpired  thereafter.  On  this 
issae  the  court  held  that  the  declara- 
tions made  by  the  accused,  shortly 
after  the  homicide,  that  the  father 
"will  kill  us,  he  will  kill  us,''  were  ad- 
missible in  evidence  as  tending  to 
show  the  condition  of  mind  of  the  ac- 
cused at  the  time  of  the  crime. 

Likewise,  in  United  States  v.  Chis- 
holm  (1907)  163  Fed.  808,  a  prosecu- 
tion for  embezzlement  of  the  funds  of 


a  national  bank,  it  was  held  that  state- 
ments made  by  him  subsequent  to  the 
commission  of  the  offense  were  admis- 
sible in  evidence  as  tending  to  show 
whether,  at  the  time  of  the  offense,  he 
was  suffering  from  an  insane  delusion 
to  the  effect  that  he  had  supernatural 
power  to  control  the  entire  stock 
market. 

In  Reinhard  v.  State  (1907)  62  Tex. 
Grim.  Rep.  59,  106  S.  W.  128,  it  ap- 
peared that  the  accused  had  been 
maintaining  illicit  relations  with  a 
woman,  as  a  result  of  which  he  was 
compelled  to  marry  her  to  save  her 
from  disgrace.  A  short  time  after  the 
marriage  he  killed  her,  and  then  at- 
tempted to  take  his  own  life.  On  the 
issue  of  insanity  the  court  held  to  be 
admissible  in  evidence,  as  tending  to 
show  the  state  of  his  mind,  the  follow- 
ing statement  made  by  the  accused 
after  the  crime,  and  while  still  suffer- 
ing from  a  self-inflicted  wound:  'The 
wretch  (meaning  the  deceased) ,  she 
thought  she  could  do  with  me  as  she 
wished ;« and  if  it  was  done  over  I 
would  do  it  again.'* 

In  State  v.  Constantine  (1908)  48 
Wash.  218,  98  Pac.  817,  wherein  the 
accused  was  on  trial  for  an  assault 
with  intent  to  kill  his  son-in-law,  be- 
cause of  the  latter's  alleged  mistreat- 
ment of  the  daughter  of  the  accused, 
the  court  held  that  a  statement  made 
by  the  accused  to  his  daughter  after 
the  shooting  was  admissible,  on  the 
issue  of  the  insanity  of  the  accused 
at  the  time  of  the  shooting. 

The  accused  in  Burt  v.  State  (1897) 
38  Tex.  Grim.  Rep.  897,  89  L.R.A.  306, 
40  S.  W.  1000,  48  S.  W;  344,  was  tried 
for  the  murder  of  his  wife  and  two 
children.  It  was  held  that  it  was 
no  error  for  the  court,  in  order  to  as- 
certain whether  the  accused  was  simu- 
lating insanity,  to  allow  the  sheriff  to 
give  his  opinion  as  to  the  sanity  of  the 
accused,  it  appearing  that  the  sheriff's 
opinion  was  formed  as  a  result  of 
statements  made  by  the  accused  to 
him  while  the  latter  was  in  custody, 
but  after  he  had  been  warned  by  the 
sheriff  that  whatever  he  said  would 
be  used  against  him. 

Cranberry  v.  State  (1913)  184  Ala. 
6,  63  So.  976,  was  a  prosecution  for 
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homicide  in  which  the  accused  inter- 
posed the  plea  of  insanity.  In  order 
to  negative  this  plea,  and  to  show 
that  the  insanity  of  the  accused  was 
merely  feigned,  the  state  introduced  a 
witness  who  testified  that  he  over- 
heard a  conversation  between  the  ac- 
cused and  a  certain  doctor,  wherein 
the  accused  agreed  to  pretend  insan- 
ity. It  was  held  that  the  introduction 
of  this  evidence  was  permissible,  and 
it  was  immaterial  whether  the  conver- 
sation took  place  before  or  after  the 
accused  had  interposed  his  plea  in 
court. 

So,  in  Cogswell  v.  Com.  (1895)  17 
Ky.  L.  Rep.  822,  82  S.  W.  935,  the  ac- 
cused, who  was  indicted  for  malicious- 
ly shooting  at  another  without  wound- 
ing him,  defended  on  the  ground  of 
insanity,  and  in  pursuance  thereof  in- 
troduced his  father  as  a  witness,  with 
a  view  to  establishing  such  facts  as  to 
his  mental  condition  when  the  shoot- 
ing took  place,  as  would  authorize  the 
jury  to  acquit  him  on  the  ground  of  ir- 
responsibility, resulting  from«  disease 
or  weakness  of  mind.  The  court  held 
that  it  was  competent  for  the  state  to 
rebut  such  defense  by  introducing  wit^ 
nesses  to  testify  to  statements  made 
by  the  accused,  soon  after  the  shoot- 
ing, that  he  was  trying  to  imitate  the 
actions  of  an  insane  person,  but  that 
he  had  to  guess  how  one  acted^  as  he 
had  never  seen  one. 

In  Ince  v.  State  (1906)  77  Ark.  426. 
93  S.  W.  65,  the  accused  was  charged 
with  the  murder  of  his  wife.  The  de- 
fense interposed  was  hereditary  insan- 
ity, and  to  establish  this  the  accused 
introduced  testimony  showing  that  his 
father  was  insane,  and  also  that  his 
sister  was  insane  and  had  committed 
suicide.  To  rebut  this  defense  the 
state  allowed  in  evidence  statements 
made  by  the  accused  while  confined  in 
jail,  to  a  third  person,  that  "his  father 
never  was  crazy,  but  that  his  grand- 
father's money  sent  him  to  the  asy- 
lum," and  that  he  didn't  believe  his 
sister  was  crazy,  but  "from  what  he 
had  heard  he  believed  her  husband 
killed  her." 

In  Reed  v.  State  (1912)  102  Ark. 
525,  145  S.  W.  206,  wherein  the  ac- 
cused, who  was  on  trial  for  the  mur- 


der of  his  wife,  set  up  the  plea  of  in- 
sanity, the  court  held  that  a  statement 
made  by  him  while  incarcerated  in  jail 
after  the  killing,  to  the  effect  that  he 
intended  to  feign  insanity  in  order  to 
get  out  on  bond,  was  admissible  in  evi- 
dence for  whatever  the  jury  might 
consider  it  worth  as  tending  to  throw 
light  on  his  mental  condition  at  the 
time  the  killing  occurred. 

So,  in  State  v.  Reidell  (1888)  9 
Houst.  (Deh)  470,  14  Atl.  560,  it  ap- 
peared that  the  accused,  in  a  fit  of 
despondency,  shot  and  killed  his  wife 
and  child.  The  defense  relied  on  was 
insanity.  The  court  held  that  a  state- 
ment made  by  him  to  the  sheriff  after 
his  arrest  that  he  was  perfectly  sane 
at  the  time  he  committed  the  act  was 
admissible  in  evidence,  as  it  indicated 
the  condition  of  his  mind  at  the  time 
of  the  shooting,  it  being  a  common 
delusion  of  insane  persons  to  believe 
themselves  sane. 

In  Braham  v.  State  (1904)  143  Ala. 
28,  38  So.  919,  wherein  it  appeared 
that  the  accused  had  murdered  his 
sweetheart  because  she  refused  to 
marry  him,  and  then  interposed  insan- 
ity as  a  defense,  the  court  held  that, 
as  indicating  the  condition  of  his  mind 
at  the  time  of  the  crime,  a  statement 
voluntarily  made  by  him  after  the 
commission  of  the  crime  was  admissi- 
ble in  evidence. 

So,  in  Parrish  v.  State  (1904)  139 
Ala.  16,  36  So.  1012,  a  prosecotion  for 
murder,  wherein  the  accused  relied  on 
his  insanity  at  the  time  of  the  commis- 
sion of  the  crime,  it  was  held  that 
statements  voluntarily  made  by  the 
accused  to  a  police  officer,  after  the 
commission  of  the  crime  and  while  the 
accused  was  in  jail,  were  admissible  in 
evidence  as  bearing  on  the  question  of 
his  sanity  and  the  condition  of  his 
mind. 

3m.  Before  and  aftep  commission  of  ar#. 

In  French  v.  State  (1896)  93  WH. 
325,  67  N.  W.  706,  10  Am.  Crim.  Rep. 
606,  the  accused  was  indicted  for  the 
murder  of  one  whom  he  wrongrfnlly 
suspected  of  ruining  his  home.  The 
defense  interposed  was  insanity.  On 
this  issue,  the  court  held  that  evidence 
of  statements  made  by  the  accused 
both   before  and   a   reasonable   time 
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afteriihe  homicide,  to  the  effect  that  he 
had  been  having  great  family  trou- 
bles, that  the  deceased  and  another 
were  conspiring  to  wreck  his  home 
and  ruin  his  family,  that  he  had  been 
several  times  shot  at,  and  was  trou- 
bled with  snakes,  etc.,  was  admissible 
to  show  the  state  of  the  mind  of  the 
accused  at  the  time  of  the  homicide, 
and  further,  that  it  was  error  to  ex- 
clude such  statements  made  by  him 
subsequent  to  the  fourth  day  after  the 
homicide.  The  court  said:  "The  ex- 
clusion of  evidence  offered  on  the  part 
of  the  defendant^  of  his  acts,  conduct, 
and  declarations  occurring  subsequent 
to  the  fourth  day  after  the  homicide, 
and  offered  as  bearing  upon  the  ques- 
tion of  his  insanity,  was,  we  think, 
plainly  erroneous.  It  is  very  general- 
ly agreed  that  evidence  of  the  acts, 
conduct,  and  statements  of  the  ac- 
cused after,  as  well  as  before,  the 
homicide,  are  admissible  to  show  the 
mental  condition  of  the  accused,  and 
as  bearing  upon  the  question  of  hia 
sanity." 

The  defense  in  People  v.  Harris 
( 1914)  169  CaL  53,  145  Pac.  520,  was 
that  the  homicide  was  committed  by 
the  accused  under  a  delusion,  prompt- 
ed by  insane  suggestions  and  voices  to 
the  effeet  that  the  act  was  necessary 
to  save  his  own  life.  The  court  held 
that  the  declarations  of  the  accused, 
made  a  reasonable  time  before  and 
after  the  crime,  were  admissible  in 
evidence  if  they  tended  to  show  the 
condition  of  his  mind  at  the  time  of 
the  homicide. 

So,  in  Cawley  v.  SUte  (1901)  133 
Ala.  128,  32  So.  227,  the  defense  inter- 
posed was  that  previous  to  and  at  the 
time  of  the  killing  the  mind  of  the 
aocused  was  materially  affected  with 
a  mental  disease  produced  by  the  in- 
formation imparted  to  him  of  the  il- 
licit relations  maintained  between  his 
niece  and  the  deceased.  The  court 
held  that  the  previous  as  well  as  the 
subsequent  declarations  of  the  ac- 
cused were  admissible  in  evidence,  as 
tending  to  show  the  state  of  his  mind 
at  the  time  of  the  homicide. 

Simllfeirly,  in  Kimbrell  v.  State 
(1900)  130  Ala.  40,  80  So.  454,  a  prose- 
cution for  murder  where  the  defense 


was  insanity,  the  court  held  that  decla- 
rations made  by  the  accused  a  few 
days  before  and  a  few  days  after  the 
commission  of  the  crime  were  admissi- 
ble in  evidence  if  they  tended  to  show 
his  mind  was  unsound. 

In  State  v.  Hays  (1870)  22  La.  Ann. 
39,  it  was  held  that  in  a  prosecution 
for  murder,  where  the  accused  relied 
on  insanity,  all  the  declarations,  con- 
versations, and  exclamations  which 
the  witnesses  had  with  the  accused, 
or  heard  him  make  at  any  time  shortly 
before,  at  the  time  of,  or  after  the 
killing,  were  admissible  in  evidence  as 
rending  to  show  the  condition  of  the 
mind  of  the  accused. 

In  Lake  v.  People  (1854)  1  Park. 
Crira.  Rep.  (N.  Y.)  496,  affirmed  in 
(1855)  12  N.  Y.  358,  the  accused  was 
tried  for  the  murder  of  his  wife  and. 
his  two  children.  It  appeared  that, 
after  the  murder,  the  accused  stood  in 
front  of  his  window,  practically  naked, 
uttering  incoherent  statements,  flour- 
ishing a  sword,  and  keeping  a  crowd 
which  had  assembled  from  arresting 
him,  until  he  was  eventually  shot 
down.  The  defense  offered  was  in- 
sanity at  the  time  of  the  commission 
of  the  deed.  The  court  held  that,  as 
bearing  on  that  question,  it  was  prop* 
er  to  admit  in  evidence  the  several  ir- 
rational statements  made  by  the  ac- 
cused, both  before  and  after  the  com- 
mission of  the  erime. 

In  Howard  v.  State  (1911)  172  Ala. 
402,  34  L.R.A.(N.S,)  990,  55  So.  255, 
wherein  it  appeared  that  the  accused 
shot  and  killed  the  deceased  for  the 
latter's  failure  to  make  reparation  for 
numerous  slanders  he  had  uttered  con- 
cerning the  sister  of  the  accused,  the 
court  held,  in  determining  the  insanity 
of  the  accused,  that  the  statements 
made  by  him  after  the  homicide  were 
admissible  in  evidence  to  prove  his 
state  of  mind. 

In  State  v.  Speyer  (1905)  194  Mo. 
459,  91  S.  W.  1075,  the  accused,  who 
was  on  trial  for  the  murder  of  his  son, 
relied  on  insanity,  and  as  evidence 
thereof  introduced  in  evidence  letters 
written  by  him  to  his  wife  before  the 
murder,  containing  words  of  love  and 
affection  for  his  son.    The  court  held 
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these  were  inadmissible  because  hav- 
ing no  tendency  to  prove  insanity. 
The  court  said :  "There  is  no  dispute 
on  the  legal  proposition  that  letters 
written  by  a  defendant  which  show 
signs  of  mental  weakness,  upon  an  in- 
vestigation of  his  mental  condition, 
are  competent  evidence.  Upon  an  in- 
vestigation of  the  mental  soundness  of 
a  person  his  oral  declarations  are  fre- 
quently offered  in  evidence,  and  decla- 
rations made  in  letters  may  also  be 
shown,  but  it  must  be  remembered 
that  tl^e  crucial  test  as  to  the  admissi- 
bility of  either  oral  declarations  or 
declarations  in  the  shape  of  letters 
written  by  a  defendant  is,  whether  or 
not  they  have  any  bearing  upon  the 
subject  under  investigation, — ^that  is, 
the  insanity  or  mental  incapacity  of 
the  person  undergoing  investigation. 
The  letters  offered  in  evidence  in  this 
cause  had  no  such  tendency,  hence 
there  was  no  error  in  their  exclusion." 
In  Blume  v.  State  (1900)  164  Ind. 
343,  56  N.  E.  771,  it  appeared  that  the 
accused,  a  young  man  of  dissolute 
habits,  became  attached  to  a  prosti- 
tute. A  loathsome  disease  rendered 
the  accused  a  cripple,  and  the  refusal 
of  the  woman  to  cohabit  with  him 
while  in  this  condition  excited  his  re- 
sentment and  jealousy  to  such  an  ex- 
tent that  he  shot  her  to  death  and  at- 
tempted to  take  his  own  life.  His  de- 
fense was  .insanity.  It  was  held  that 
in  deciding  this  issue  the  several  let- 
ters written  by  him  to  the  deceased 
were  admissible  in  evidence,  as  a  basis 
for  the  opinion  of  an  expert     The 


court  said:  ^'Written  communica- 
tions, as  well  as  oral  conversations, 
may  afford  evidence  of  the  soundness 
or  unsoundness  of  the  mind  of  the 
writer,  and  may  constitute  a  sufficient 
basis  for  the  opinion  of  a  skilled  phy- 
sician or  alienist  upon  that  subject. 
Indeed,  evidence  of  this  character  is 
regarded  as  of  especial  value  in  many 
cases,  and  as  furnishing  important 
tests  of  insanity." 

Letters  written  by  the  accused  to 
his  wife,  prior  to  the  homicide,  were, 
in  State  v.  Kring  (1877)  64  Mo.  591, 
2  Am.  Grim.  Rep.  313,  held  to  be  ad- 
missible in  evidence  to  show  the  con- 
dition of  his  mind  at  the  time  of  the 
commission  of  the  offense,  though  not 
as  evidence  of  the  truth  of  the  state- 
ments therein.  And  in  the  same  case 
in  (1881)  74  Mo.  612,  it  was  held  not 
to  be  error  for  the  court  to  admit  in 
evidence  statements  made  by  the  ac- 
cused, after  the  homicide,  that  he  was 
sane  when  the  crime  was  coamitted. 
The  case  was  reversed  on  other 
grounds  in  (1883)  107  U.  &  221,  27  L. 
ed.  506,  2  Sup.  Ct.  Rep.  443. 

In  Sa3rres  v.  Com.  (1879)  88  Pa. 
291,  wherein  the  accused,  who  was  on 
trial  for  the  murder  of  his  wif^  inter- 
posed insanity  as  a  defense,  tke  court 
held  that  where  the  evidence  intro- 
duced by  the  accused  to  prove  his  in- 
sanity extended  over  his  lifetime,  it 
was  not  error  to  receive  in  rebuttal 
evidence  of  letters  written  by  him  ten 
years  previous  to  the  commifftion  of 
the  crime.  M.  J.  McC. 


STATE  OF  MISSOURI  EX  REL.  FRANK  W.  MCALLISTER.  Attorney 

General, 

V. 

JOHN  G.  SLATE,  Judge  of  the  Circuit  Court  of  Cole  Counly. 

Missouri  Supreme  Court   (In  Bane)  —  JtcMe  14,   19 IP. 

(_  Mo.  — .,  214  S.  W.  86.) 

Prohibition  -*  to  prevent  judge  sitting  in  case. 

1.  Prohibition  lies  to  prevent  a  prejudiced  judge  from  sitting  at  trial 
of  a  case. 

[See  note  on  this  guestimi  beginning  on  page  1288.] 
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Definttion  —  venue. 

2.  Venue  means  the  place  where  a 
trial  is  to  take  place. 

Judge  •*-  change  —  right  of  state. 

3.  A  change  of  judge  by  whom  a 
case  is  to  be  tried  is  not  a  change  of 
venue  within  the  rale  that  the  state  is 
not  entitled  to  change  of  venue. 

Reference  —  finding  of  commissioner 
—  conclusiveness. 

4.  The  finding  of  a  commissioner 
appointed  by  the  court  to  determine 
the  question  of  prejudice  of  a  judge, 
while  not  conclusive,  is  persuasive. 

[See  2  R.  C.  L.  210,  211.J 

Judge  —  bias  —  prejudice  againcA 
state. 

5.  A  judge,  incensed  at  the  state's 
attorneys  because  of  his  belief  that 
they  instigated  newspaper  articles  re- 
flecting upon  him,  and  ruling  erro- 
neously on  their  offers  of  evidence 
contrary  to  his  rulings  in  other  cases, 
is  shown  to  be  so  biased  as  to  be  dis- 
Qualified  to  sit  in  the  case. 

—  cause  of  prejudice. 

6.  If  a  judge  becomes  prejudiced  in 
a  case,  the  cause  of  the  prejudice,  and 
whether  it  is  warranted  or  not,  are  im- 
material upon  the  question  of  his 
qualification   to   sit. 

—  error  in  mUng  —  effect. 

7.  Prejudice  on  the  part  of  a  judge 
cannot  be  deduced  merely  because  of 
error  in  ruling  against  a  party  to  a 
cause  upon  a  question  of  law. 

—  prejudice  against  state  —  effect 

8.  A  trial  judge  may  lose  jurisdic- 
tion of  a  criminal  case  because  of 
prejudice  against  the  state. 


—  evil  arising  from  change. 

9.  Since  the  objection  of  prejudice 
by  a  judge  against  the  state  must  be 
raised,  if  at  all,  by  the  state's  prose- 
cuting officers,  no  evils  are  likely  to 
arise  by  permitting  change  of  judge 
for  prejudice  against  the  state. 

—  provision  for  disqualification. 

10.  Disqualification  of  a  judge  by 
prejudice  against  the  state  is  provided 
for  by  a  constitutional  provision  that, 
if  a  judge  for  any  cause  be  unable  to 
hold  part  of  a  term  of  court,  such  term 
may  be  held  by  a  judge  of  another 
circuit,  and  in  any  case  where  a  judge 
is  unable  to  preside  the  general  assem- 
bly shall  make  provision  for  holding 
court. 

—  statutory  incompetency. 

11.  Prejudice  by  the  trial  judge 
against  the  state  is  within  a  statute 
providing  that  the  judge  shall  be 
deemed  incompetent  to  hear  and  decide 
the  case  when  he  is  in  any  wise  inter- 
ested or  prejudiced. 

—  interest  —  own  case. 

12.  A  case  wherein  a  judge  is  in- 
terested is  one  wherein,  to  an  extent 
and  in  effect,  the  case  becomes  his 
own. 

[See  15  R.  C.  L.  527.]     - 

—  absence  of  statute  —  right  of  judge 
to  decide. 

18.  Failure  of  the  legislature  to  pro- 
vide process  for  ascertaining  the 
prejudice  of  a  .judge  does  not  leave 
the  fact  of  existence  or  nonexistence 
of  prejudice  entirely  to  his  own  con- 
science. 

[See  15  R.  C.  L.  5S9;  see  note  in  5 
A.L.R.  1275.] 


Original  proceeding  to  prohibit  the  respondent  judge  from  further 
proceeding  with  the  trial  of  a  certain  criminal  case  because  of  alleged 
prejudice  against  the  state  in  said  case.  Prelimimry  ruiing  for  prohibition 
absolute. 

The  fa6ts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  W.  McAllister,  Attor-     in  a  cause  otherwise  properly  cogni- 


ney  General,  John  T.  Gose  and  Shra- 
der  P.  Howell,  Assistant  Attorneys 
General,  and  Lee  B.  Ewing,  for  rela* 
tor: 

Prohibition  is  the  proper  remedy 
where  a  court  or  judge  assumes  to 
exercise  powers  not  granted  by  law, 
whether  the  exercise  of  the  power  is 
attempted  in  a  case  which  the  court 
is  not  authorized  to  entertain  at  all, 
or  is  merely  an  excessive  and  unau- 
tiiorized  application  of  judicial  power 


zable  by  the  court  or  judge  in  question. 

State  ex  rel.  Judah  v.  Fort,  210  Mo. 
525,  109  S.  W.  737;  State  ex  rel.  Fenn 
V.  McQuillin,  256  Mo.  703,  165  S.  W. 
713 ;  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear, 
135  Mo.  256,  33  L.R.A.  341,  36  S.  W. 
357,  658;  State  ex  rel.  Hoffman  v. 
Withrow,  135  Mo.  376,  86  S.  W.  896, 
1038 ;  State  ex  rel.  Renf  ro  v.  Wear,  129 
Mo.  619.  31  S.  W.  608. 

The  facts  clearly  show  that  re- 
spondent is  prejudiced  in  the  case  of 
State  v.  Scott. 
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22  Am.  &  Eng.  Enc.  Law,  1178;  Re 
Howell,  273  Mo.  96,  200  S.  W.  66. 

If  a  circuit  judge  is  prejudiced  in  a 
cause,  either  for  or  against  the  state 
or  the  accused,  he  is  incompetent  to 
sit  in  said  cause,  and  any  exercise  of 
jurisdiction  therein  by  him,  except  to 
certify  to  his  prejudice  and  take  steps 
to  call  another  judge,  is  beyond  his 
power. 

Re  Howell,  supra;  Jim  v.  State,  8 
Mo.  147;  State  ex  rel.  Sansone  v.  Wof- 
ford,  111  Mo.  526,  20  S.  W.  236;  State 
ex  rel.  Renfro  v.  Wear,  129  Mo.  619, 
31  S.  W.  608;  People  v.  Connor,  142 
N.  Y.  130,  36  N.  E.  807;  Forest  Coal 
Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  E. 
238;  Com.  v.  Davidson,  91  Ky.  162,  15 
S.  W.  53;  Dimes  v.  Grand  Junction 
Canal,  3  H.  L.  Cas.  759,  10  Eng.  Re- 
print, 301,  17  Jur.  73. 

The  state  has  the  right,  when  the 
judge  is  prejudiced,  to  a  change  of 
venue  from  said  judge.  This  was  a 
common-law  right,  and  has  never  been 
taken  away  by  any  provisions  of  the 
Constitution  or  statutes  of  this  state. 

4  Bl.  Com.  321;  2  Hale,  P.  C.  chap. 
27,  p.  201 ;  Rex  v.  Cowle,  2  Burr,  869. 
97  Eng.  Reprint,  601 ;  Rex  v.  Harris,  3 
Burr.  1333,  97  Eng.  Reprint,  859,  1 
W.  Bl.  378.  96  Eng.  Reprint,  213:  Peo- 
ple v.  Baker,  3  Park.  Crim.  Rep.  181 ; 
Com.  V.  Ralph,  111  Pa,  365,  3  Atl.  220; 
People  V.  Peterson,  93  Mich.  27,  52  N. 
W.  1039 ;  Crocker  v.  Justices  of  Supe- 
rior Ct.  208  Mass.  167,  94  N.  E.  369, 
21  Ann.  Cas.  1061;  People  v.  Webb,  1 
Hill,  179;  People  v.  Puhrmann,  103 
Mich.  593,  61  N.  W.  865;  Peo- 
pie  V.  Baker,  3  Abb.  Pr.  42;  Chitty, 
Crim.  Law  &  Pr.  (1847  ed.)  p.  201; 
Com.  V.  Davidson,  91  Ky.  162,  15  S.  W. 
53;  Barry  v.  Truax,  13  N.  D.  181,  65 
L.R.A.  762,  112  Am.  St.  Rep.  662,  99 
N.  W.  769,  8  Ann.  Cas.  191 ;  Hewitt  v. 
State,  43  Fla.  194,  30  So.  795;  State 
ex  rel.  Hombeck  v.  Durflinger,  73  Ohio 
St.  154,  76  N.  E.  291 ;  1  Bishop,  Crim. 
Proc.  §§  73,  113;  Re  Howell,  273  Mo. 
96,  200  S.  W.  65 ;  State  ex  rel.  Renfro  v. 
Wear,  129  Mo.  619,  31  S.  W.  608 ;  State 
ex  rel.  Sansone  v.  Wofford,  111  Mo. 
526.  20  S.  W.  236;  Jim  v.  State,  3  Mo. 
147;  State  v.  Gates,  20  Mo.  401;  Peo- 
ple V.  Connor,  142  N.  Y.  130,  36  N.  E. 
807;  Forest  Coal  Co.  v.  Doolittle,  54 
W.  Va.  210,  46  S.  E.  238 ;  State  v.  Hol- 
loway,  19  N.  M.  528,  L.R.A.1915P,  922, 
146  Pac.  1066;  Reg.  v.  Phelart,  14  Cox, 
C.  C.  579;  R6g.  v.  Conway,  7  Ir.  C.  L. 
Rep.  525. 


Messrs.  Irwin  &  Haley,  A.  T.  Dumin, 
and  Roy  WilUamSy  for  respondent: 

The  only  office  of  the  writ  of  prohi- 
bition is  to  prevent  a  usurpation  of 
jurisdiction  by  a  subordinate  court. 

High,  Extr.  Leg.  Rem.  3d  ed.  §§  767b. 
768;  Spelling,  Inj.  &  Extr.  Rem.  2d  ed. 
S  1725. 

A  subordinate  court,  having  juris- 
diction over  the  subject-matter,  has 
the  right  to  determine  it,  incorrectly 
as  well  as  correctly;  and  its  judgment 
will  not  be  interfered  with  by  &  supe- 
rior court  through  the  writ  of  prohibi- 
tion. 

Missouri,  K.  &  T.  R.  Co.  v.  Smith, 
154  Mo.  321.  55  S.  W.  470 ;  State  ex  rel. 
Laclede  Bank  v.  Lewis,  76  Mo.  370; 
State  ex  rel.  Daugherty  v.  Hickman. 
85  Mo.  App.  198;  State  ex  rel.  Dawson 
V.  St.  Louis  Ct.  of  Appeals,  99  Mo.  216, 
12  S.  W.  661. 

The  writ  of  prohibition  is  not  a  dis- 
qualifying writ.  It  leaves  the  court 
where  it  found  it,  either  with  or  with- 
out jurisdiction. 

Spelling,  Inj.  &  Extr.  Rem.  2d  ed. 
§  1716;  High.  Extr.  Leg.  Rem.  Sd  ed. 
§  762;  State  ex  rel.  Morse  v.  Burck- 
hartt,  87  Mo.  583 ;  State  ex  rel.  Ellis  ▼. 
Elkin,  130  Mo.  90,  30  S.  W.  383,  31 
S.  W.  1037. 

The  right  to  a  change  of  venue  is 
purely  statutory,  and  unless  some  au- 
thority is  given  by  statute  for  the 
change  demanded,  none  exists. 

State  V.  Anderson,  96  Mo.  247,  9  S. 
W.  636;  State  ex  rel.  Cottrell  v,  Wof- 
ford, 119  Mo.  408,  24  S.  W.  1009;  State 
ex  rel.  Kirn  v.  O'Hallaron,  144  Mo. 
App.  574,  129  S.  W.  227 ;  State  ex  rel. 
Bixman  v.  Denton,  128  Mo.  App.  304, 
107  S.  W.  446;  State  v.  Headrick,  149 
Mo.  396,  51  S.  W.  99 ;  State  v.  Barring- 
ton.  198  Mo.  85.  95  S.  W.  235;  State  v. 
Greenwade,  72  Mo.  298 ;  State  v.  San- 
ders, 106  Mo.  188,  17  S.  W.  223;  State 
v.  Witherspoon,  231  Mo.  716,  133  S.  W. 
323;  State  v.  Dyer,  139  Mo.  209,  4C 
S.  W.  768. 

Sections  5198,  5201,  Rev.  Stat.  1909. 
relate  to  the  same  subject-matter,  and 
should  be  construed  together  as  being 
In  pari  materia. 

State  ex  rel  Jones  v.  Mallinc-Krodt 
Chemical  Works.  249  Mo.  702,  156  S. 
W.  967 ;  Gantt  v.  Brown,  288  Mo.  560. 
142  S.  W.  422;  Re  Ryan,  174  Mo.  App. 
202,  156  S.  W.  759;  Hegberg  v.  St 
Louis  &  S.  F.  R.  Co.  164  Mo.  App.  514. 
147  S.  W.  192;  State  ex  rel.  McClana- 
han  V.  De  Witt,  160  Mo.  App.  304»  142 
S.  W.  366;  Eldon  v.  Phillips,  —  Mo. 
App.  — ,  180  S.  W.  418. 


STATE  EX  RKL.  MCALLISTER  v.  SLATE. 


<—  Mo.  —, 

Paris,  J.»  delivered  the  opinion  of 
the  court: 

This  is  an  original  proceeding  in 
prohibition,  whereby  it  is  sought  to 
prohibit  respondent,  as  judge  of 
the  circuit  court  of  Cole  county, 
from  taking  further  jurisdiction  in 
the  trial  of  the  case  wherein  the 
state  of  Missouri  is  plaintiff  and 
John  W.  Scott  is  defendant,  said 
cause  being  No.  1,879  upon  the 
docket  of  the  Cole  county  circuit 
court.- 

Heretofore,  upon  the  petition  of 
relator  by  the  attorney  general  of 
the  state  of  Missouri,  we  issued  our 
preliminary  rule  in  prohibition, 
which  rule  it  is  now  sought  to  make 
absolute. 

The  facts  upon  which  it  is  sought 
by  the  state,  through  its  attorney 
jreneral,  to  prohibit  respondent  from 
taking  further  jurisdiction  in  the 
trial  of  the  case  of  State  v.  Scott, 
as  these  facts  are  set  forth  in  the 
petition  for  our  writ,  run  briefly 
as  follows :  At  and  prior  to  the  2d 
day  of  February,  1918,  which  is 
the  date  upon  which  our  preliminary 
rule  herein  was  issued,  there  was 
pending  against  said  John  W.  Scott, 
in  the  county  of  Cole  aforesaid,  an 
indictment  in  two  counts,  charging 
defendant  therein  with  embezzle- 
ment and  grand  larceny,  By  virtue 
of  an  order  made  by  the  governor 
of  the  state  of  Missouri,  pursuant 
to  the  statute  in  such  cases  made 
and  provided,  the  assistant  attorney 
general,  together  with  special  coun- 
sel for  the  state,  appeared  in  the  cir- 
cuit court  of  Cole  county  and  aided 
in  the  prosecution  of  said  case  of 
State  of  Missouri  v.  Scott.  After 
the  making  of  said  order  by  the 
governor,  and  on  the  27th  day  of 
November,  1917,  the  case  of  State 
V.  Scott  came  on  to  be  heard  before 
respondent,  and  the  state  by  Shra- 
der  P.  Howell,  assistant  attorney 
sreneral,  and  Lee  B.  Ewing,  as  spe- 
cial counsel  for  the  state,  appeared 
and  announced  that  it  was  ready  for 
trial.  Thereafter,  but  prior  to  the 
impaneling  of  the  trial  jury  for  the 
trial  of  the  case,  said  Howell  and 
£wing  became  possessed,  it  is  al- 
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leged,  of  information  and  knowledge 
of  the  existence  of  prejudice  on  the 
part  of  the  respondent  against  the 
^tate  of  Missouri.  The  state  there- 
upon, through  its  counsel,  withdrew 
its  announcement  of  ready  for  trial, 
and,  having  first  obtained  leave  of 
court  in  that  behalf,  filed  a  formal, 
verified  motion  alleging  the  disquali- 
fication and  incompetence  of  res- 
pondent to  sit  in  the  trial  of  the 
case  of  State  v.  Scott,  on  account  of 
the  alleged  prejudice  of  said  re- 
spondent against  the  state^  There- 
upon, on  the  ground  of  this  alleged 
disqualification  of  respondent,  the 
state  moved  that  respondent  proceed 
in  accordance  with  the  provisions 
of  §  5201,  Rev.  Stat.  1909.  The  latter 
section  makes  provision  for  the  call- 
ing in  of  a  special  judge  to  sit  in 
the  trial  of  any  criminal  case  where- 
in the  regular  judge  is  disqualified. 
This  motion  being  overruled,  rela- 
tor made  the  allegations  therein  and 
the  fact  of  overruling  such  motion 
the  grounds  of  application  for  our 
writ.  In  the  petition  for  our  writ 
relator  avers  that  respondent  is  pre- 
judiced against  the  state  in  said  case 
of  State  V.  Scott,  and  by  reason 
thereof  that  he  is  incompetent  to 
hear  and  determine  said  case,  and 
prays  that  we  issue  our  writ  of  pro- 
hibition to  prohibit  respondent  from 
taking  further  proceedings  in,  or 
holding  further  jurisdiction  therein, 
and  from  taking  further  cognizance 
of,  said  case. 

Our  preliminary  rule  was,  as 
above  stated,  issued,  and  for  return 
thereto  respondent  admits  all  of  the 
allegations  of  said  petition  except 
,  the  fact  of  his  prejudice  in  any  de- 
'  gree  in  favor  of  the  said  Scott,  or 
against  the  state  of  Missouri,  which 
fact  of  prejudice  he  categorically 
denies.  Respondent  further  denies 
that  Messrs.  Howell  and  Ewing,  as 
assistant  attorney  general  and 
special  counsel  as  aforesaid,  were 
legally  in  full  charge  of  the  prosecu- 
tion in  the  case  of  State  v.  Scott,  and 
avers  the  fact  to  be  that  their  acts 
in  that  behalf  are  without  authority 
and  not  warranted  by  the  law  of 
the  state  of  Missouri.     This  latter 
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allegation  is  not  referred  to  in  the 
briefs,  and  we  assume,  therefore, 
that  it  has  been  abandoned. 

The  denial  by  respondent  of  the 
alleged  fact  of  his  prejudice  raised 
an  issue  of  fact  in  the  case.  There- 
upon this  court  made  an  order  ap- 
pointing J.  P.  McBaine,  Esq.,  of  the 
Boone  county  bar,  as  commissioner 
to  hear  and  see  the  evidence  ad- 
duced, and  to  find,  make,  and  return 
to  us  his  findings  and  conclusions 
both  of  fact  and  of  law. 

In  due  course  our  learned  com- 
missioner performed  the  duties 
made  incumbent  upon  him  by  our 
order,  and,  pursuant  to  the  com- 
mand thereof,  has  reported  to  us 
that  he  finds  the  issues  joined,  both 
of  law  and  of  fact,  against  the  re- 
spondent, and  accordingly  recom- 
mends that  the  preliminary  rule 
herein  issued  be  made  absolute.  To 
this  report  respondent  has  duly  filed 
his  exceptions,  wherein  he  takes  is- 
sue both  upon  the  facts  and  the  law. 
The  case  is  before  us,  therefore, 
upon  both  of  these  questions. 

I.  Regard  being  had  to  the  briefs 
of  able  counsel,  and  to  4^he  positions 
assumed  and  the  arguments  made 
therein,  it  is  apparent  that  some 
confusion  exists  as  to  the  exact 
nature  of  the  relief  sought  herein 
by  relator.  This  thought  obtrudes 
itself  from  the  fact  that  the  argu- 
ment is  in  large  part  directed 
against  assumed  position  that  the 
relator  is  asking  for  prohibition, 
with  the  object  of  procuring  a 
change  of  venue  on  the  part  of  the 
state.  From  this  assumption  as  a 
basis,  it  is  strenuously  urged  that 
both  the  law  and  the  Constitution 
forbid  a  change  of  venue  to  the  state, 
and  therefore  no  such  change  is  per- 
missible. 

It  may  be  wise,  therefore,  in  pass- 
ing, to  dispose  of  this  erroneous 
view  by  a  brief  recourse  to  the  his- 
tory of  the  law  and  to  first  prin- 
ciples; whereupon  much  that  is 
urged  against  the  state's  position  at 
once  becomes  wholly  irrelevant.  In 
the  very  twilight  of  the  trial  jury's 
origin,  men  of  the  vicinage  Hvho 
were  witnesses,  or  recognitors,  as 


well  as  jurors,  came  up  to  the  King's 
trial  courts  from  the  identical  neigh- 
borhood in  which  the  crime  was 
committed  for  which  accused  was 
to  be  tried.  They  were  brought  up 
by  a  writ,  which  writ,  from  the  com- 
mand that  it  contained,  came  to  be 
called  a  "venire  facias,"  hence  the 
word  "venire,"  which,  from  being 
used  as  the  name  of  the  writ  which 
brought  the  jurors  up,  has  come  to 
be  used  sometimes  in  the  books  as 
the  name  collectively  of  the  jurors 
or  those  brought  up  by  the  writ. 
Whether  we  derive  the  word 
"venue"  from  the  French  as  the 
Anglicized  spelling  of  the  past  parti- 
ciple of  "venir,"  to  come,  and  thus 
it  means  "(those  who)  come,"  or 
from  the  modern  French  substan- 
tive, meaning  "a  coming,"  or  wheth- 
er it  is  derived  from  the  Latin  "vi- 
cinitatum,"  meaning  "of  the  neigh- 
borhood," shortened  by  usage  to  "vi- 
cinetum,"  and  again  in  law  Latin  to 
"visnetum,"  whence  "visne,"  which 
in  early  days  was  used  and  written 
interchangeably  for  "venue"  (10 
Bacon,  Abr.  364),  we  need  not  stop 
to  ascertain;  for  the  matter  is  one 
obscured  by  thick  doubt.  From 
meaning  the  place  from  which  the 
jurors  came,  in  course  of  time  it 
came  to  mean  the  place  to  which 
the  jurors  came — i.  e.,  the  place  of 
trial.  According  to  the  universal 
trend  of  modem  authority,  "venue'* 
now  means  *^he  place  of  trial  for 
an  action."  40  Cyc.  11.  In  the  true 
sense  in  which  we  are  here  com- 
pelled to  consider  it,  the  word  does 
not  mean  the  judge  or  the  court  be- 
fore whom  an  accused  is  put  upon 
his  deliverance,  but 
it  means  the  place  at  ^iJ!^!**— 
which  he  is  to  be 
tried.  Hence,  if  that  place  of  trial 
is  not  to  be  changed,  or  sought  so 
to  be  by  this,  or  as  a  result  of  this, 
proceeding,  the  matter  is  one  mere- 
ly of  a  change  of  the  judge  before 
whom  the  trial  is  to  be  had,  and  not 
a  change  of  the  place — ^i.  e.,  the 
venue  whereat  he  is  to  be  brougrht 
to  trial.  It  follows  that  the  expres- 
sion "change  of  venue"  is  a  mis- 
nomer, and  all  arguments  against 
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the  permissibility  of  a  change  of 

venue  to  the  state 
i^*ihr^^"Se.    have  nothing  to  do 

with  the  case,  en- 
joying in  that  behalf  a  condition 
bearing  a  striking  similitude  in  all 
respects  to  that  of  ''the  flowers  that 
bloom  in  the  spring/' 

II.  Upon  the  question  whether 
prohibition  is  the  proper  remedy,  the 
case  of  State  ex  rel.  Renf  ro  v.  Wear, 
129  Mo.  619,  31  S.  W.  608,  is  upon 
principle  conclusive.  This  is  so  appa* 
probibiuo—f     rent  as  scarcely  to 

prevent    Jadfre         rCQUirC      eXpOSltlOn. 

nitting  in  e-e.     ^j^^  ultimate  facts 

in  the  Wear  Case  were  that  Judge 
Wear,  being  concededly  related  to 
the  defendant,  and  therefore  biased 
and  prejudiced,  as  the  legislature 
had  determined,  by  the  very  fact 
that  it  passed  the  statute  disquali* 
fying  him  and  others  similarly  situ- 
ated, yet  persisted  in  sitting  in  the 
trial  of  the  case,  or  in  preventing 
another  judge  from  taking  jurisdic- 
tion therein.  If  the  fact  of  the  bias 
of  Judge  Wear  had  not  been  fore- 
closed by  the  legislative  determina- 
tion of  the  fact  of  prejudice  from 
the  fact  of  relationship,  but  had  been 
left  to  be  determined  by  evidence 
adduced,  it  is  as  plain  as  a  pikestaff 
that  the  cases  presented  are  precise- 
ly alike.  Therefore,  if  the  fact  of 
respondent's  prejudice  and  bias  shall 
have  been  shown  by  the  evidence  in 
this  case,  he  stands  in  a  position  in 
no  wise  different  from  that  of  Judge 
Wear,  and  so  prohibition  will  lie. 

Therefore,  if  we  shall  find  as  a 
matter  of  fact  from  the  evidence 
in  the  case  that  respondent  is  pre- 
judiced, we. bring  the  case,  as  we 
look  at  it,  precisely  within  the  pro- 
cedure successfully  invoked  in  the 
Wear  Case.  How  stands  the  evi- 
dence  upon  this  question  of  fact? 
Our  learned  commissioner  who 
heard  the  evidence,  and  who  was 
by  virtue  of  our  order  empowered 
to  make  and  report  to  us  his  con- 
clusions both  of  fact  and  of  law, 
has  found  from  the  evidence  that 
respondent  was  prejudiced.  While 
ive  are  not  compelled  to  accept  as 
tinal  and  binding  upon  us  the  con- 


fix  8.  W.  85.) 

elusions  of  our  learned  commission- 
er, either  upon  the  law  or  upon  the 
facts  [State  ex  rel.  Major  v.  Arkan- 
sas Lumber  Co.  260  Mo.  loc.  cit.  271, 
169    S.    W.     145], 
these       conclusions  SJSiSST^iIir 
are  at  least  persua-  ^JlSiS'Ji'Slr^::^,. 
sive.    We  have  gone 
over  the  evidence  and  the  divers  ex- 
hibits forming  parts  thereof,  and 
have    reached    the   ,„H..-^i.i--_ 
identical  conclusion  prejndioe 
in  regard  to  their  *«**"■<  ■*•<•• 
weight  and  probative  effect  which 
was  reached  by  our  commissioner. 
Upon  this  point  our  commissioner, 
summing  up,  reports  to  us  thus: 
.  "We  conclude,  therefore,  that  be- 
cause of  all  Judge  Slate  had  heard 
and  surmised  and  had  read  that  he 
was  not  in  an  unbiased  frame  of 
mind,  and  this  we  say  without  in 
any  manner  intending  to  reflect  up- 
on Judge  Slate's  honesiy  of  purpose. 

"Summing  up,  the  matter  comes 
to  this : 

"Mr.  Howell  had  conducted  the 
investigation  before  the  Cole  county 
grand  jury  which  resulted  in  these 
indictments.  During  the  time  of 
this  investigation  there  were  fre- 
quent controversies  and  disagree- 
ments between  Judge  Slate  and  Mr. 
Howell.  The  grand  jury  proceed- 
ings attracted  public  interest,  and 
the  newspapers  of  the  state  gave  a 
great  deal  of  space  to  the  investiga- 
tion. A  reporter  for  one  of  the  pa- 
pers was  sent  to  jail  by  Judge  Slate 
for  contempt  of  court,  and  two  edi- 
tors of  papers  in  the  state  were 
cited  for  contempt  of  court.  The 
newspaper  articles  were  frequently 
uncomplimentary  to  Judge  Slate, 
and  he  was  no  doubt  quite  exas- 
perated by  the  many  newspaper  ar- 
ticles about  the  investigation. 
Judge  Slate  had  concluded  that 
many  of  the  newspaper  articles  were 
inspired  by  Mr.  Howell  and  others 
in  the  attorney  general's  office. 
Long  before  the  cases  came  on  for 
trial  Judge  Slate  had  developed 
strong  ill  feelings  against  Mr. 
Howell.  He  was  convinced  that  the 
attorney  general's  office  gave  out  in- 
formation to  various  newspaper  re- 


•1232 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


L8  A.L.R. 


porters  upon  which  they  based  news- 
paper articles  criticizing  and  re- 
flecting upon  him. 

"Judge  Slate's  own  testimony  be- 
fore the  commissioner  was  also  con- 
vincing that  during  the  trial  of  these 
cases  he  had  no  little  feeling  of  ill 
will  for  Mr.  Ewing. 

"There  is  nothing  in  the  record 
that  shows  that  Judge  Slate  had  any 
reason  for  favoring  or  shielding  the 
defendant,  John  W.  Scott.  While 
the  testimony  shows  that  they  had 
known  each  other  for  a  great  many 
years,  it  also  shows  that  their  social 
and  political  relations  were  not  very 
friendly.  We  are  convinced,  how- 
ever, that  the  court's  attitude  as  to- 
Mr.  Ewing  and  Mr.  Howell  had  pre- 
judiced his  mind  against  the  prose- 
cution of  these  cases,  including  the 
case  of  State  of  Miss^ouri  v.  John  W. 
Scott,  No.  1,879.  We  believe  that 
because  of  this  feeling  that  existed 
that  he  could  not  and  did  not  view 
with  equanimity  propositions  ad- 
vanced on  behalf  of  the  state  by  the 
state's  representatives  in  charge  of 
the  prosecution  of  this  case.  We 
feel  that  he  did  not  possess  that 
calm,  dispassionate,  and  unbiased 
condition  of  mind  essential  in  order 
that  the  trial  judge  shall  conduct  a 
trial  with  complete  impartiality. 
We  feel  that  because  of  this  feeling 
against  Messrs.  Howell  and  Ewing 
that  the  interest  of  the  state  could 
not  be  sufficiently  considered  by 
Judge  Slate.  We  think,  for  example, 
that  had  Judge  Slate  on  the  occasion 
in  question  possessed  an  open  mind, 
that  he  would  have  listened  to  the 
argument  of  the  attorneys  for  the 
state  as  to  the  admissibility  of  other 
offenses  in  the  case  of  State  of  Mis- 
souri V.  John  W.  Scott,  and  that  he 
would  not  have  ruled  immediately 
without  any  argument  when  the 
matter  was  presented  to  him  that 
such  testimony  was  inadmissible. 

"The  decisions  of  this  court,  be- 
ginning with  State  v.  Myers,  82 
Mo.  558,  52  Am.  Rep.  389,  and  end- 
ing with  State  v.  Patterson,  271  Mo. 
99,  196  S.  W.  3,  no  doubt  most 
strongly  tend  to  support  the  view 
that  evidence  of  other  sales  of  coal 


by  Scott  were  admissible  to  prove 
his  intent  in  selling  the  coal  in  ques- 
tion. 

"Judge  Slate  admitted  evidence 
of  other  offenses  in  the  case  of  State 
of  Missouri  v.  James  C.  Welch,  No. 

,  and  we  confess  we  are  unable 

to  see  any  distinction  whatever  in 
principle  between  the  Welch  Case 
and  the  Scott  Case.  "We  of  course 
recognize  that  it  is  not  proof  of  pre- 
judice to  merely  show  that  a  judge 
has  ruled  incorrectly  upon  the  ad- 
missibility of  testimony.  Our  find- 
ing of  prejudice  is  not  based  on 
these  rulings  alone.  We  think, 
though,  that  in  view  of  all  the  cir- 
cumstances, and  particularly  the 
manner  in  which  the  rulings  were 
made»  the  rulings  do  «how  that 
Judge  Slate  did  not  maintain  an 
open  and  unprejudiced  mind.'' 

To  this  summing  up,  and  to  the 
evidence  upon  which  it  is  based, 
other  facts  shown  by  the  record 
might  have  been  added ;  particularly 
the  facts  found  in  the  testimony  of 
witnesses  Mayhall  and  Adcock 
touching  the  expressed  view  of  re- 
spondent that  "there  was  nothing  ui 
these  cases."  This  statement,  it  is 
fair  to  say,  was  denied  by  him  as  to 
its  application  to  the  pending  case  of 
State  V.  Scott. 

IIL  We  are  constrained  to  agree 
also  with  the  view  of  the  commis- 
sioner that,  if  prejudice  existed,  it 
makes  no  earthly  difference  in  the 
law  of  the  case  as  to  the  manner  in 
which  that  prejudice  was  engen- 
dered. Prejudice  is 
the  ultimate  fact ;  its  ;SiVd  kS! 
origin  IS  wholly  im- 
material. Likewise  it  is  immaterial 
whether  it  was  warranted  or  unwar- 
ranted, justified  by  the  facts  or  not 
justified  thereby.  If  in  fact  bias 
exists  to  an  extent  which  will  pre-, 
elude  a  fair,  unprejudiced,  and  un- 
biased weighing  of  the  law  and  tbe 
facts  on  the  state's  side  upon  a  trial 
of  the  case  of  Stat«  v.  Scott,  then 
prejudice  is  present  to  a  degree  for- 
bidden to  a  judge  by  both  the  com- 
mon law  (Massie  v.  Com.  98  Ky. 
588,  20  S.  W.  704)  and  the  statute 
(Rev.  Stat.  1909,  §  5198). 
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We  are  also  constrained  to  agree 
that  the  record  before  us  shows  the 
existence  of  prejudice  in  the  mind  of 
the  respondent.  This  appears  not 
only  from  what  we  find  and  from 
what  the  commissioner  finds,  but,  to 
use  a  homely  expression  from  the 
vernacular,  the  fact  of  prejudice  can 
be  read  from  between  the  lines  upon 
almost  every  page  of  the  voluminous 
record  before  us.  In  so  ruling  we 
acquit  the  learned  respondent  of 
conscious  knowledge  of  the  fact  of 
his  bias.  Regrettably  the  cases 
pending  were  such  as  naturally  to 
create  great  public  interest.  They 
were,  also  regrettably,  being  tried 
beforehand  by  the  press  of  the  state 
in  the  forum  of  public  opinion.  In 
the  search  after  sensational  features 
which  would  catch  and'hold  the  pub- 
lic eye,  and  create  public  opinion, 
much  was  printed  which  was  based 
upon  bald  surmise.  Much  also  was 
deduced  which  had  as  its  sole  basis 
erroneous  conclusions  drawn  from 
acts  in  themselves  innocent,  or  acts 
done  by  respondent  in  the  line  of  his 
official  duty.  From  the  latter  acts, 
in  some  instances,  deductions  were 
printed  which  reflected  upon  him  un- 
justly,  and  had  the  effect  to  distort 
respondent's  enforced  absence  while 
holding  regular  terms  of  court  in 
other  counties  of  his  circuit,  into 
seemingly  studied  reluctance  to  con- 
tinue the  grand  jury  investigation. 

IV.  It  is  unquestionably  true 
that  from  mere  error  in  ruling 
against  the  state  upon  a  question  of 

law  neither  interest, 
I^SSX.**  ■''■""«  nor  bias,  nor  preju- 
dice can  be  safely 
predicated.  But  if  the  proof  show 
that  upon  a  trial  of  a  case  wherein 
intent  must  be  proven  or  deduced, 
if  at  all,  from  proof  of  the  doing  of 
other  similar  acts  m  the  same 
neighborhood,  about  the  same  time, 
evidence  of  such  similar  acts  was  ad- 
mitted in  the  trial  of  a  case  against 

A,  but  denied  in  the  trial  immediate- 
ly thereafter  of  a  case  against  B, 
such  fact  may  be  a  circumstance 
which,  added  to  other  things,  may 
tend  to  show  prejudice  in  favor  of 

B,  especially  if,  as  was  the  case  pre- 

8  A.L.R.— 78. 
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sented,  the  reason  and  the  law  favor- 
ing the  admissibility  of  the  evidence 
of  similar  acts  against  B  were  by  far 
more  apparent  and  cogent  in  B's 
case  than  they  were  in  the  case  of  A. 
Moreover,  such  a  ruling  would  af- 
ford a  more  cogent  circumstance  if 
it  were  announced  that  it  would  be 
made,  as  was  the  case  here,  before 
the  trial  of  the  case  against  B.  We 
repeat,  for  emphasis'  sake,  that 
nothing  is  better  settled  in  law  than 
that  mere  error  of  the  kind  men- 
tioned, when  standing  alone,  disas- 
sociated from  other  facts  and  cir- 
cumstances, does  not  afford  the  least 
evidence  of  bias  or  prejudice. 

But,  be  all  this  as  may  be,  we  are 
convinced  that,  in  the  state  of  mind 
into  which  the  learned  respondent 
was  driven  by  the  matters  and 
things  mentioned,  it  was  not  possible 
for  him  to  try  the  case  before  him 
without  prejudice,  and  so,  without 
more,  we  agree  with  the  finding  of 
the  fact  of  prejudice  as  made  by  our 
commissioner.  In  so  finding  we 
pause  in  all  fairness  to  disclaim  the 
remotest  reflection  upon  the  mo- 
tives of  the  able  and 'learned  re- 
spondent. His  attitude  may  well  be 
ascribed  to  the  righteous  exaspera- 
tion of  an  honest  and  conscientious 
judge,  driven  to  indignation  and 
from  judicial  plumb  by  what  he  con- 
ceived to  be  unjust  and  unwarranted 
criticisms  of  his  official  conduct. 

V.  Which  brings  us  to  the  point 
of  law  strenuously  and  most  ably 
presented  by  respondent's  learned 
counsel.  This  point,  as  forecast 
supra,  is  not  whether  the  state  is 
ever  entitled  to  a  change  of  venue. 
There  is  no  question  of  a  change  of 
venue  in  this  case.  The  question  of 
law  is :  Can  a  trial  judge,  absent  his 
own  voluntary  disqualification,  lose 
jurisdiction  of  a  criminal  case  be- 
cause of  his  interest  or  prejudice 
therein  against  the  state  ?  We  agree 
with  the  conclusion  of  law  upon  this 
point  of  our  learned  _^,,j„aice 
commissioner  and  j^j«\"«*  •t»te— 
are  constrained  upon 
both  reason  and  authority  to  hold 
the  affirmative  of  the  question 
stated. 

Some  settled  propositions  as  fore- 
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words  are  apposite.  One  of  these 
is  an  axiom  of  the  common  law 
wholly  applicatory  by  the  closest  an- 
'alogy,  which  runs  in  substance  that 
no  man  ought  to  sit  in  judgment  in 
his  own  case.  The  other  is  that,  if 
the  objection  of  prejudice  against 
the  state  be  raised  in  a  case,  such 
objection  must  of  necessity  be  raised 
by  the  sworn,  elected,  prosecuting 
otficer  of  the  state ;  that  is,  either  by 
the  prosecuting  attorney  of  the 
county  wherein  the  cause  is  pending, 
or  by  the  attorney  general  of  the 
state.  Such  prosecuting  officers  owe 
neither  lesser  nor  greater  duty,  but 
precisely  the  same  duty,  to  both 
state  and  defendant  in  the  trial  of 
criminal  cases,  as  does  the  judge  of 
the  circuit  court.  It  cannot  be  as- 
sumed that  such  prosecuting  officer 
would  act  in  such  a  case  except  from 
motives  bottomed  upon  considera- 
tions of  the  very  highest  devotion 
to  official  duty.    It  cannot  be  urged, 

-evil  a^i  *'^^^'     against    the 

from  ohan^^if  question  propound- 
ed, that  the  taking 
of  the  affirmative  thereof  would 
open  a  Pandora's  box  of  evils  and 
make  trials  of  criminal  cases  sub- 
ject to  captious  objections  of  dis- 
gruntled prosecuting  officers,  with 
all  the  delays  incident  thereto. 

For  the  reason  forecast  by  us  at 
the  outset  of  this  discussion,  we 
need  not  consider  whether  that  pro- 
vision of  our  organic  law  which 
guarantees  to  the  accused  in  crim- 
inal prosecutions  "the  right  to  ap- 
pear and  defend  in  person  and  by 
counsel;  to  demand  the  nature  and 
cause  of  the  accusation ;  to  meet  the 
witnesses  against  him  face  to  face ; 
to  have  process  to  compel  the  attend- 
dance  of  witnesses  in  his  behalf; 
and  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county."  Const. 
§  22,  art.  2,  would  or  would  not  ren- 
der invalid  any  legislative  act  which 
had  for  its  object  a  trial  by  a  jury  of 
some  other  county  than  that  wherein 
the  alleged  crime  was  committed. 
That  question,  upon  a  consideration 
of  what  the  expression  *'change  of 
venue"  connotes,  falls  out  of  this 


case.  For  upon  the  facts  here,  con- 
sidered in  the  light 
of  the  relief  sought  7f:^^li^J:,, 
by  this  proceedmg, 
this  case  comes  precisely  within 
another  provision  of  our  Constitu- 
tion (Const.  §  29,  art.  6),  which  pro^ 
yides  that  "if  there  be  a  vacancy 
in  the  office  of  judge  of  any  circuit 
or  if  the  judge  be  sick,  absent,  or 
from  any  cause  unable  to  hold  any 
term  or  part  of  term  of  court  in  any 
county  in  his  circuit,  such  term  or 
part  of  term  of  court  may  be 
held  by  a  judge  of  any  other  cir- 
cuit; and  at  the  request  of  the  judge 
of  any  circuit,  any  term  of  court  or 
part  of  term  in  his  circuit  may  be 
held  by  the  judge  of  any  other  cir- 
cuit, and  in  aU  such  cases,  or  in 
any  case  where  the  jtidge  eamot 
preside,  the  general  assembly  shaU 
make  such  additional  provisum  for 
holding  court  as  may  be  found  neces- 
sary," 

That  part  of  the  above  provision 
which  we  italicize  was  added  to  an 
existing  provision  of  the  Constitu- 
tion of  1865  (Const.  1865,  §  17,  art 
6)  by  the  adoption  of  the  Constitu- 
tion of  1875.  Pursuant  to  the  per- 
mission  granted  by  §  29  of  article 
6  of  the  Constitution  of  1875,  there 
are  now  divers  sections  of  the  stat- 
ute affecting  the  matter  of  int«^ 
of  the  trial  judge,  and  providing  for 
his  disqualification  upon  the  grounds 
of  interest,  relationship,  and  pre- 
judice. See  §§  3867,  5198,  Rev. 
Stat.  1909.  Likewise  the  legislature 
has  passed  divers  statutes  providing 
the  details  of  calling  in  other  judges, 
or  of  electing  special  judges.  See 
§§  5199-5201,  Rev.  Stat.  1909. 

Some  of  the  above  sections  an- 
tedated in  their  original  provisions, 
at  least,  the  adoption  of  the  Con- 
stitution of  1875.  But  all  these, 
where  not  in  conflict  with  the  pro- 
visions of  the  Organic  Law  of  1875, 
continued  in  force  and  are  now  in 
force,  pursuant  to  the  Constitution 
itself.    Const.  Schedule,  §  1. 

Learned  counsel  for  respondent 
insist  that  §  3867,  supra,  is  alone  ap- 
posite,  and  that  §  5198,  supra,  has  no 
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apf}lication.    We  are  constrained  to 

hold  to  the  contrary. 

T;.V?4rp'?t7ncy.  The  legislative  his- 
tory of  these  two 
sections  clearly  shows  the  fallacy 
of  this  position.  Section  6198  seems 
to  have  had  its  beginning  and  to 
have  come  into  the  statutes  in  1885. 
Stat.  1835,  §  15,  p,  486.  It  was  then 
a  change  of  venue  statute.  Many 
changes  and  amendments  have  been 
made  to  it  from  time  to>  time,  till 
manifestly  it  has,  so  far  as  its  own 
contents  are  concerned,  long  since 
ceased  to  be  solely  a  change  of  venue 
statute.  Section  5198  read  at  the 
time  the  matters  and  things  here 
under  discussion  transpired,  and 
now  reads,  thus:  "When  any  in- 
dictment or  criminal  prosecution 
shall  be  pending  in  any  circuit  court 
or  criminal  court,  the  judge  of  said 
court  shall  be  deemed  incompetent 
to  hear  and  try  said  cause  in  either 
of  the  following  cases :  First,  when 
the  judge  of  the  court  in  which  said 
case  is  pending  is  near  of  kin  to  the 
defendant  by  blood  or  marriage ;  or, 
second,  when  the  offense  charged  is 
alleged  to  have  been  committed 
against  the  person  or  property  of 
such  judge,  or  some  person  near  of 
kin  to  him  by  blood  or  marriage; 
or,  third,  when  the  judge  is  in  any 
wise  interested  or  prejudiced,  or 
shall  have  been  counsel  in  the  cause ; 
or,  fourth,  when  the  defendant  shall 
make  and  file  an  affidavit,  supported 
by  the  affidavit  of  at  least  two  rep- 
utable persons,  not  of  kin  to,  or 
counsel  for  the  defendant,  that  the 
judge  of  the  court  in  which  said 
cause  is  pending  will  not  afford  him 
a  fair  trial." 

The  reason  for  the  enactment  of 
the  original  of  said  §  5198  is  fairly 
obvious  and  historically  interesting. 
In  1832,  and  at  a  time  when  all  stat- 
utes providing  details  for  the  re- 
moval of  cases  by  change  of  venue 
had  been  theretofore  repealed,  the 
case  of  Jim  v.  State,  8  Mo.  147,  was 
heard  by  this  court.  The  defend- 
ant, a  slave,  had  been  convicted  of 
murder.  The  trial  below  was  before 
JTudge  David  Todd,  whose  slave  the 
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defendant  was.  Defendant  had  ap- 
plied for  a  change  of  venue  which 
the  trial  court  refused  to  grant. 
Upon  defendant's  appeal  here  the 
refusal  to  grant  a  change  of  venue 
was  held  to  be  error,  notwithstand- 
ing the  fact  that  all  the  statutes 
providing  for  the  details  of  the  prac- 
tice in  change  of  venue  proceedings 
had  been  theretofore  repealed. 
Jim  V.  State,  3  Mo.  loc.  cit.  177. 
There  then  existed  no  applicable 
statute  from  which  the  practice 
could  be  deduced.  All  there  seems 
then  to  have  been  in  our  statutes 
at  all  applicable  to  the  situation 
confronting  this  court  was  an  ex- 
tremely general  statute  found  in  the 
chapter  on  "Courts"  (1  Mo.  Rev. 
Laws  1825,  §  23,  p.  277),  which  stat- 
ute,  so  far  as  pertinent,  read  thus: 
"That  no  judge  of  the  supreme 
court,  who  is  interested  in  any  suit 
or  related  to  either  party,  or  who 
shall  have  been  of  counsel  in  any 
suit  or  action  .  .  .  pending  in  said 
court,  shall  sit  on  the  determination 
thereof  .  .  .  nor  shall  any  judge 
of  the  circuit  or  probate  court  sit  on 
the  determination  of  any  cause  or 
proceeding,  either  civil  or  criminal  in 
which  he  is  interested  or  related  to 
either  party,  .  .  •  but  such  cause 
or  proceeding ;  if  pending  in  the  cir- 
cuit court,  shall  be  removed  to  some 
county  where  such  objection  does 
not  exist,  according  to  law:  .  .  . 
Provided,  that  in  no  criminal  cases 
shall  the  venue  be  changed  without 
the  consent  of  the  d^endant.'' 

The  above  section  has  come  down 
to  us  after  many  changes  and 
amendments  as  §  3867,  Rev.  Stat. 
1909.  Following  Che  decision  in  the 
case  of  Jim  v.  State,  supra,  the  legis- 
lature amended  the  chapter  on 
"Practice  and  Proceedings  in  Crim- 
inal Cases"  by  adding  thereto  a 
number  of  sections  which  set  forth 
the  grounds  for  granting  changes 
of  venue  and  provided  for  the  details 
of  the  practice  therein.  Mo.  Stat. 
1835,  §§  15  et  seq.  p.  486.  From  § 
15,  supra,  after  being  many  times 
amended,  we  get  §  5198.    The  fact 
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that  said  §  15  was  passed  by  reason 
of  the  decision  in  the  Jim  Case  is 
clearly  indicated  by  one  of  its  pro- 
visions, which  is  that  if  the  defend- 
ant be  a  slave,  and  the  judge  of  the 
circuit  court  be  the  owner  thereof,  a 
removal  of  the  cause  to  another 
court  shall  be  ordered. 

It  will  be  noted,  however,  that 
§  5198  now  contains  within  itself 
no  reference  to  any  removal  of  the 
cause  from  the  county  of  the  venue. 
It  merely  deals  with  the  incom- 
petence of  the  circuit  judge  and  sets 
forth  the  conditions  or  disabilities 
under  which  he  shall  be  incompetent 
to  try  a  given  criminal  case.  Such 
judge  is  made  incompetent  to  sit 
in  the  trial  under  four  separate  and 
distinct  conditions:  "First,  when 
the  judge  of  the  court  in  which  said 
case  is  pending  is  near  of  kin  to 
the  defendant  by  blood  or  marriage ; 
or,  second,  when  the  offense  charged 
is  alleged  to  have  been  committed 
against  the  person  or  property  of 
such  judge,  or  some  person  near  of 
kin  to  him  by  blood  or  marriage ;  or, 
third,  when  the  judge  is  in  any  wise 
interested  or  prejudiced,  or  shall 
have  been  counsel  in  the  cause;  or 
fourth,  when  the  defendant  shall 
make  and  file  an  affidavit,  supported 
by  the  affidavit  of  at  least  two  rep- 
utable persons,  not  of  kin  to  or 
counsel  for  the  defendant,  that  the 
judge  of  the  court  in  which  said 
cause  is  pending  will  not  afford 
him  a  fair  trial.'' 

The  first  of  these  creates  an  in- 
competence or  disqualification  in 
the  judge  for  which  the  state  may 
prevent  the  judge  from  sitting  by 
our  writ  of  prohibition.  State,  ex 
rel.  Renfro  v.  Wear,  129  Mo.  619, 
31  S.  W.  608.  The  second  seems  to 
constitute  a  status  of  incompetence 
whereby  the  accused,  being  preju- 
diced, might  alone  be  interested  in 
acting.  The  third  (the  existence 
of  prejudice  or  interest,  or  the  fact 
that  the  judge  has  been  of  counsel 
being  granted  or  proved)  will  clear- 
ly serve  as  a  basis  of  disqualifica- 
tion either  for  the  state  or  for  the 
defendant;  for,  under  the  reasoning 
in  the  Jim  Case,  supra,  as  found  at 


page  176  of  3  Mo.,  either  of  the 
above  reasons  could  be  urged  by  the 
accused  as  a  ground  for  a  change  of 
venue.  The  fourth  ground  is  clear- 
ly applicable  to  the  accused.  By 
virtue  of  it  he  may  urge  the  specific 
ground  set  out  in  such  fourth  sub- 
division, namely,  that  the  judge  of 
the  court  "will  not  afford  him  a  fair 
trial,''  or  he  may  urge  any  other 
ground  contained  in  this  statute. 

From  the  plain  language  of  sub- 
division 3  of  §  5198,  supra,  it  will 
not  do  to  say  tibat  interest  or  preju- 
dice against  the  state,  or  what  is 
tantamount  thereto,  bias  and  preju- 
dice in  favor  of  the  defendant,  or 
the  fact  that  the  trial  judge  had  been 
of  counsel  for  the  defendant,  cannot 
be  taken  advantage  of  by  the  state, 
or  that  such  things  are  not  disquali- 
fications which  produce,  when  the 
existence  thereof  is  either  admitted 
or  proved,  an  incompetence  to  sit 
as  trial  judge,  for  which  the  judge 
may  be  prevented  from  sitting  l^ 
the  state's  prosecuting  officer. 
There  is  no  manner  of  doubt  that, 
if  the  circuit  judge  be  in  fact  in- 
terested or  prejudiced  against  the 
state,  or  shall  have  been  of  counsel 
for  the  defendant,  he  ought  not  to 
sit.  This  is  obviously  both  the  moral 
and  ethical  view,  and  the  statute 
has  enacted  these  moral  and 
ethical  views  into  a  law.  No  man 
ought  to  be  a  judge 
in  his  own  case,  and  olTnTSer 
a  case  wherein  a 
judge  is  interested  is  one  wherein 
to  an  extent  and  in  effect  the  case 
becomes  the  judge's  own  case.  The 
latter  is  merely  an  evolution  of  the 
above  fundamental  maxim. 

Neither  will  it  suffice  to  say  that 
the  fact  of  the  existence  or  non- 
existence of  interest  or  prejudice 
must  be  left  for  determination  to 
the  automatons  action  of  the  trial 
judge's  conscience,  nor  that  some 
such  intention  in  the  legislature's 
mind  is  to  be  de-  _^|,,^„^^  ^, 
duced  from  the  fact  rt»tiitS-Ji Jht  of 
that  it  has  enacted  *"''•'"  **  *"^'^"- 
no  law  which  provides  details  of 
the  practice  to  govern  cases  wherein. 
though  interest  and  prejudice  exist. 
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the  conscience  of  the  trial  judge  has 
failed  to  move  him  aright.  The  case 
of  State  ex.  reL  Renfro  v.  Wear, 
supra,  was  such  a  case,  and  this 
court  took  jurisdiction  and  prohib- 
ited the  judge  therein  from  hold* 
ing  further  jurisdiction  of  a  crim- 
inal case  wherein  the  son  of  the 
judge  was  the  defendant. 

Our  learned  commissioner  in  his 
conclusions  upon  the  law  constru- 
ing §  5196  says: 

"It  is  contended  by  respondent's 
learned  counsel  that  the  terms  and 
provisions  of  §  5198  are  applicable 
only  to  the  defendant,  and  that  a 
circuit  judge  in  a  criminal  prosecu- 
tion cannot  be  disqualified  at  the 
instance  of  the  state.  We  do  not 
agree  with  this  interpretation  of 
the  section.  The  language  of  the 
section  is  general,  and  there  is 
nothing  stated  expressly  or  implied- 
ly that  limits  the  first  three  sub* 
divisions  of  the  section  to  applica- 
tions on  behalf  of  a  defendant.  It 
is  remembered  that  the  fourth  sub- 
division expressly  relates  to  appli- 
cation upon  the  part  of  the  defend- 
ant. That  subdivision  provides, 
*when  the  defendant  shall  make  and 
file  an  affidavit,  supported  by  the 
aifidavit  of  at  least  two  reputable 
persons,  not  of  kin  to  or  counsel 
for  the  defendant,  that  the  judge 
of  the  court  in  which  said  cause  is 
pending  will  not  afford  him  a  fair 
trial,'  that  the  regular  judge  shall 
be  disqualified.  This  section,  it  will 
be  noticed,  is  especially  liberal  in 
favor  of  the  defendant,  and  provides 
that  the  regular  judge  shall  not  sit 
when  two  reputable  persons  not  of 
kin  or  of  counsel  and  the  defendant 
himself  will  make  an  affidavit  that 
the  judge  will  not  afford  him  a  fair 
trial. 

"The  fact  that  the  fourth  section 
is  by  express  provision  applicable 
to  the  defendant,  and  that  the  other 
subdivisions  do  not  mention  the  de- 
fendant, strengthens  the  conclusion 
that  Ihe  first  three  subdivisions  of 
the  section  are  general  provisions 
enumerating  causes  which  shall  dis- 
qualiify  a  judge  at  the  instance  of 
either  the  state  or  the  defendant. 


tlk    8.    W.    85.) 


"This  section  was  under  con- 
sideration by  this  court  in  State  ex 
rel.  Renfro  v.  Wear,  supra,  and 
while  the  facts  in  that  case  are  not 
precisely  the  same  as  in  this  case, 
yet  the  principle  of  law  to  be  de- 
duced from  that  decision  is  control- 
ling here.  In  that  case  Judge  Wear 
was  disqualified  because  of  his  re- 
lationship to  the  defendant  on  trial. 

"This  court  called  attention  to  §§ 
3247  and  4174,  Revised  Statutes 
1889,  which  are  now  §§  3867  and 
5198,  Rev.  Stat.  1909.  Judge  Gantt, 
however,  in  the  opinion,  quotes  from 
§  4174,  now  §  5198,  Rev.  Stat  1909, 
and  concludes  that  'from  these  pro- 
visions of  the  Constitution  and  stat- 
utes of  this  state  it  is  plain  that 
Judge  Wear,  by  his  relation  to  his 
son,  the  defendant,  was  disqualified, 
and,  knowing  this,  it  was  his  im- 
perative duty  to  either  order  an  elec- 
tion of  a  special  judge,  or  request 
the  judge  of  another  circuit  to  sit 
in  the  trial  of  said  indictment.' 

"In  that  case,  after  Judge  Wear 
had  called  in  a  special  judge,  he  de- 
clined to  permit  the  special  judge 
to  try  the  case,  but  attempted  him- 
self to  exercise  jurisdiction,  and  was 
prohibited  from  exercising  jurisdic- 
tion by  a  writ  of  prohibition  from 
this  court. 

"There  are  numerous  decisions  of 
this  court  sustaining  the  general 
principle  that  it  is  the  policy  of  the 
law  in  this  state  that  criminal  trials 
shall  be  conducted  by  wholly  disin- 
terested judges.  See  State  v.  Jim, 
3  Mo.  147;  State  v.  Gates,  20  Mo. 
401.  In  the  latter  case  it  was  said : 
*It  was  both  the  policy  and  intention 
of  our  legislature  to  have  tribunals 
for  the  determination  of  criminal 
cases  above  all  suspicion-— courts  up- 
on whose  disinterestedness  not  only 
the  prisoner,  but  the  whole  com- 
munity, can  repose  with  entire  con- 
fidence.' 

"And  §  5198,  Rev.  Stat.  1909,  also 
indicates  the  policy  of  the  state,  for 
it  will  be  noticed  it  is  provided  that 
the  judge  shall  be  incompetent  to 
sit  if  he  is  in  ^any  wise  Interested 
or  prejudiced.' 

"There  is  no  doubt  but  that  it  is 
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true  that  as  strong  reasons  may 
exist  why  a  prejudiced  judge  should 
not  try  a  case  when  the  suggestion 
comes  from  the  state,  as  well  as 
when  the  suggestion  comes  from 
the  defendant.  As  was  said  by 
Walker,  P.  J.,  in  Re  Howell,  273  Mo. 
96,  loc.  cit.  120,  200  S.  W.  72 :  *A 
condition  of  the  public  mind  may 
exist  in  a  locality  which  would  im- 
pel a  public  prosecutor,  in  an  honest 
effort  to  discharge  his  duty,  to  at 
least  call  the  trial  judge's  attention 
to  circumstances  indicating  that  he 
had,  although  without  corrupt  in- 
tent,  prejudiced  the  case,  and  that 
it  should  be  tried  by  another.  This 
would  involve  no  question  of  per- 
sonal integrity,  afford  at  least  a  fair 
opportunity  for  the  state  to  con- 
duct the  prosecution  free  from  any 
possible  ulterior  influence,  and  in 
no  wise  interfere  with  any  right 
accorded  to  the  defendant/  " 

No  difficulties  or  embarrassments 
can  arise  in  the  administration  of 
the  criminal  law  from  the  view  that 
a  circuit  judge  may  be  disqualified 
by  reason  of  prejudice  against  the 
state  from  sitting  in  the  trial  of  any 
criminal  case,  and  that,  being  so 
disqualified,  such  judge  may  be,  by 
our  writ  of  prohibition,  prevented 
from  sitting  therein.     The  situa- 


tion thus  brought  about  by  a  com- 
pulsory disqualification  is  in  no  wise 
different  than  the  situation  which 
would  have  existed  had  the  learned 
respondent  of  his  own  volition  de- 
clared his  own  disqualification. 
Automatically  the  applicatory  stat- 
utes will,  as  in  case  of  a  voluntary 
disqualification,  apply  and  solve  all 
the  problems  presented,  and  thus 
the  resultant  situation  presents  no 
difficulties  either  insuperable  or  in- 
solvable. 

Being  constrained  by  the  record 
to  the  view  that  respondent  does  not 
possess  that  unprejudiced  and  dis- 
interested state  of  mind  in  regard  to 
the  case  of  State  v.  Scott  which  is 
requisite  under  the  statute,  and 
which  is  essential  and  necessary  as 
a  matter  of  right  in  the  proper  ad- 
ministration of  justice,  and  being 
fully  convinced  that  this  court  has 
the  power  both  at  common  law  and 
by  statute  to  prohibit  him  from 
further  exercising  his  jurisdiction 
in  the  trial  of  said  case,  we  are  of 
the  opinion  that  our  preliminary 
rule  in  prohibition  heretofore  issued 
herein  ought  to  be  made  absolute. 

Let  it  be  so  ordered. 

All  concur,  except  Woodson,  Hair, 
and  Graves,  JJ.»  not  sitting. 


ANNOTATION. 
Prohibition  to  prevent  prejudiced  judge  from  proceeding  wilk 


Generally. 

In  the  absence  of  a  statute  expressly 
permitting  it,  the  general  rule  is  that 
prohibition,  being  an  extraordinary 
writ,  can  be  resorted  to  only  when  the 
ordinary  and  usual  remedies  provided 
by  law  are  not  adequate  and  available. 
See  22  R.  C.  L.  9.  Applying  this  rule 
to  the  availability  of  prohibition  as  a 
remedy  to  restrain  a  prejudiced  judge 
from  proceeding  further  in  a  pending 
cause,  it  has  been  held  in  several  cases 
that  prohibition  will  issue  where  the 
remedy  by  appeal  is  inadequate. 
North  Bloomiield  Gravel  Min.  Co.  v. 
Keyser  (1881)  58  CaL  816  (applying 
express  provision  of  statute) ;  People 
ex  rel.  Brown  v.  District  Ct.  (1899)  26 


Colo.  226,  56  Pac.  1115;  Rush  v.  Den- 
hardt  (1910)  138  Ky.  238,  127  S.  W. 
785,  Ann.  Cas.  1912A,  1199;  State  ex 
rel.  Jones  v.  Gay  (1911)  65  Wash.  629. 
118  Pac.  830. 

Thus,  under  the  Kentucky  statute 
(Stat  §  4211;  Russell's  Stat.  §  6153). 
which  provides  that  in  a  proceeding  to 
cancel  the  license  of  a  liquor  dealer  an 
appeal  from  an  order  of  the  counfy 
court  shall  not  suspend  the  operation 
thereof,  it  has  been  held  that  the  i^m- 
edy  by  appeal  from  an  order  revoking 
a  license  is  not  adequate  where  it  ap- 
pears that  the  county  judge  is  so 
prejudiced  that  a  license  holder  can- 
not obtain  a  fair  and  impartial  hear- 
ing, and  a  writ  of  prohibition  will  is- 
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sue  to  restrain  the  county  judge  from 
hearing  or  determining  the  proceed- 
ings for  the  revocation  of  the  license. 
Rush  V.  Denhardt  (1910)  138  Ky.  238, 
127  S.  W.  785,  Ann.  Cas.  1912A,  1199, 
supra,  wherein  the  court  said:  ''As 
courts  are  established  to  administer 
justice,  why  should  not  the  highest 
court  in  the  state,  when  there  is  no 
other  adequate  remedy,  in  the  exercise 
of  the  ample  and  unquestioned  power 
conferred  upon  it,  lay  its  superintend- 
ing hand  upon  any  inferior  jurisdic- 
tion that  is  about  to  commit  a  judicial 
wrong,  and  compel  it  to  administer, 
justice  acording  to  the  right  of  the 
case?  However,  it  is  not  necessary  to 
further  pursue  this  line  of  thought. 
In  the  case  before  us,  the  legislature 
has  given  both  to  the  commonwealth 
and  the  liquor  dealer  the  right  to  ap- 
peal from  the  judgment  of  the  county 
coiA-t  to  the  circuit  court,  and  from 
the  circuit  court  to  this  court,  thereby 
declaring  that  any  decision  entered 
by  the  county  court  should  be  subject 
t6  review  and  reversal  by  the  circuit 
court,  and  any  decision  rendered 
by  the  circuit  court  should  be 
subject  to  review  and  reversal  by  this 
court.  Having  granted  the  right  of 
appeal,  it  seems  manifest  that  the 
legislature  did  not  contemplate  that 
the  licensee  would  be  arbitrarily  de- 
prived of  his  license  by  the  county 
court,  but  rather  that  he  should  have 
a  fair  hearing  in  that  court,  and  after 
such  a  hearing  his  license,  if  revoked, 
-would  be  suspended  until  a  trial  in  the 
circuit  court.  But  when  it  is  made  to 
appear,  as  in  these  cases,  .that  the 
judge  of  the  county  court  will  not 
grant  a  fair  hearing,  but  will  cancel 
the  license  whether  or  no,  then  the 
licensee,  without  the  statute  so  in- 
tending, is  deprived  of  a  privilege  he 
had  the  right  to  enjoy.  It  therefore 
becomes  important  that  an  impartial 
trial  should  be  had  in  the  county 
court;  and,  when  this  cannot  be  had, 
this  court  in  the  interest  of  justice 
will  exercise  its  power  and  grant  re- 
lief from  a  condition  not  intending  to 
exist  by  the  statute." 

So,  in  State  ex  rel.  Jones  v.  Gay 
(1911)  65  Wash.  629,  118  Pac.  830, 
wherein  prohibition  was  sought  to  pre- 


vent a  judge  from  proceeding  with  the 
trial  of  a  criminal  case,  after  he  had 
denied  a  motion  for  a  change  of  judge 
on  the  ground  of  prejudice,  it  was  held 
that  an  appeal  was  not  an  adequate 
or  speedy  remedy,  since  the  petitioner 
for  the  writ  was  in  custody  under  a 
charge  of  having  committed  a  felony, 
and  was  financially  unable  to  furnish 
bail  or  prosecute  an  appeal.  The 
court  said :  "He  is  entitled,  under  the 
Constitution,  to  'a  speedy  public  trial 
by  an  impartial  jury'  (art.  1,  §  22) 
and  an  unbiased  judge  (Laws  1911,  p. 
617,  §  1),  which  cannot  be  had  in  this 
case  unless  this  writ  is  granted." 

Likewise,  in  North  Bloomfield  Grav- 
el Min.  Co.  V.  Keyser  (1881)  58  Cal. 
315,  it  was  held,  under  a  statute  ex- 
pressly providing  that  prohibition 
might  be  issued  "to  an  inferior  tri- 
bunal, or  to  a  corporation,  board,  or 
person,  in  all  cases  where  there  is  not 
a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law,"  that 
a  judge  of  the  superior  court  was  a 
"person,"  within  the  meaning  of  the 
statute,  and  that  an  appeal  from  a  de- 
nial by  such  judge  of  a  motion  for  a 
change  of  venue,  on  account  of  his 
interest  in  the  subject-matter  of  the 
action,  was  not  an  adequate  remedy  in 
the  ordinary  course  of  law,  and  that 
consequently  prohibition  would  issue. 
With  respect  to  the  second  point  de- 
cided, the  court  said:  "A  glance  at 
the  nature  of  the  relief  sought  in  this 
case  is  sufficient  to  show  that  the  rem- 
edy by  appeal  is  not  a  plain,  speedy, 
and  adequate  one.  If,  as  has  already 
been  determined,  the  respondent  is  so 
interested  in  the  determination  of  the 
action  before  him  as  renders  him  dis- 
qualified to  sit  in  the  cause,  the  peti- 
tioner has  the  right  to  insist  that  he 
do  not  sit.  Upon  an  application  made 
for  a  change  of  venue,  based  in  part 
on  the  disqualification  of  the  judge, 
the  latter  decided  that  he  was  not  dis- 
qualified, denied  the  motion,  and  will, 
as  is  alleged  in  the  petition,  continue 
to  act  as  judge  in  the  case.  On  an 
appeal  from  the  order  denying  the 
motion,  no  stay  of  proceedings  is  al- 
lowed by  statute,  and,  pending  the 
slow  process  of  appeal,  other  orders 
may  be  made,  and  possibly  the  cause 
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be  tried  before  a  judge  disqualified  to 
act.  Under  such  circumstances,  we 
are  of  the  opinion  that  the  petitioner 
has  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law." 
The  following  cases  were  decided  on 
the  authority  of  North  Bloomfield 
Gravel  Min.  Co.  v.  Keyser  (Cal.)  su- 
pra ;  Connolly  &  G.  M.  G.  Co.  v.  Keyser 
(1881)  58  Cal.  328;  Milton  Min.  Co.  v. 
Keyser  (1881)  58  Cal.  328;  South 
Feather  Co.  v.  Keyser  (1881)  58  Cal. 
329;  Alpha  Min.  Co.  v.  Keyser  (1881) 
58  Cal.  329;  Blue  Tent  Min.  Co.  v. 
Keyser  (1881)  58  Cal.  329;  Excelsior 
W.  &  M.  Co.  V.  Keyser  (1881)  58  Cal. 
329. 

In  People  ex  rel.  Brown  v.  District 
Ct.  (1899)  26  Colo.  226.  56  Pac.  1115, 
it  was  held  that  a  writ  of  prohibition 
was  properly  issued  by  a  district  court 
to  restrain  a  county  judge  from  pro- 
ceeding further  in  a  matter  wherein 
he  was  disqualified  to  act  by  virtue  of 
his  having  previously  been  attorney 
for  one  of  the  parties,  the  decision  be- 
ing based  apparently  on  the  ground 
that  the  orders  which  it  was  sought 
to  prevent  the  judge  from  making 
would  not  constitute  final  judgments 
from  which  an  appeal  would  lie. 

On  the  other  hand,  in  Talbot  v.  Pir- 
key  (1903)  139  CaL  326,  73  Pac.  868, 
it  was  held  that  where  a  trial  judge 
has  jurisdiction  to  decide  the  question 
of  his  own  bias,  his  error,  if  error 
there  is,  in  denying  a  motion  for  a 
change  of  judge  on  account  of  bias 
and  prejudice,  can  be  reviewed  only 
on  appeal,  and  hence  prohibition  will 
not  lie  to  restrain  him  from  proceed- 
ing in  the  cause. 

So,  in  People  ex  rel.  Deal  v.  Wil- 
liams (1900)  51  App.  Div.  102,  64  N. 
Y.  Supp.  457,  it  was  held  that  a  writ 
of  prohibition  will  not  issue  to  re- 
strain a  justice  of  the  peace,  on  the 
ground  of  prejudice,  from  proceeding 
with  the  trial  of  a  person  for  criminal 
contempt  committed  in  the  presence 
of  the  justice,  since  the  matter  is  not 
triable  before  any  other  officer,  and 
the  petitioner  has  the  right  of  review. 

In  a  number  of  cases,  however,  the 
right  to  a  writ  of  prohibition  as 
against  a  prejudiced  judge  is  not  made 
to  depend  on  the  existence  or  nonexist- 


ence of  another  adequate  legal  rem- 
edy, the  decision  in  each  case  appar- 
ently turning  on  the  sufficiency  of  a 
showing  of  disqualification.  Thus,  in 
the  reported  case  (State  ex  bbl.  Mc- 
Allister V.  Slate,  ante,  1226)  it  is 
held  that  prohibition  is  the  proper 
remedy  to  restrain  further  actioii  by  a 
judge,  if  the  court  finds  as  a  matter 
of  fact,  from  the  evidence  in  the  case, 
that  the  judge  is  prejudiced. 

So,  in  State  ex  rel.  Renfro  v.  Wear 
(1895)  129  Mo.  619,  31  S.  W.  608,  fol- 
lowed in  principle  by  the  reported 
case,  a  writ  of  prohibition  was  issued 
without  discussion  of  the  propriety  of 
the  remedy,  it  appearing  that  the 
judge  in  question  was  disqualified  by 
viriue  of  statute,  because  related  to 
one  of  the  parties. 

And  in  State  ex  rel.  Lentz  ▼.  Fort 
(1903)  178  Mo.  518,  77  S.  W.  741,  a 
writ  of  prohibition  was  issued  to  re- 
strain a  judge  from  proceeding  fur- 
ther in  a  cause  wherein  he  had 
entered  an  order  disqualifying  him- 
self on  the  record,  and  then  had  made 
a  subsequent  order  revoking  the  first 
one. 

It  has  also  been  held,  without  refer- 
ence to  the  existence  of  any  other 
legal  remedy,  that  the  writ  of  prohibi- 
tion lies  to  restrain  a  judge  of  a  court 
from  proceeding  in  a  cause  in  which 
he  is  disqualified  by  reason  of  inter- 
est, though  there  is  no  statute  prohib- 
iting a  judge  from  sitting  in  a  ease  in 
which  he  is  interested,  and  the  case 
is  one  of  which  the  court,  as  distin- 
guished from  the  judge,  has  full  juris- 
diction. Forest  Coal  Co,  v.  Doolittle 
(1903)  64  W.  Va.  210,  46  S.  E.  238; 
Grafton  v.  Holt  (1905)  58  W.  Va.  182, 
52  S.  E.  21,  6  Ann.  Cas.  403.  See  to  the 
same  effect.  Dimes  v.  Grand  Junction 
Canal  (1852)  8  H.  L.  Cas.  759,  10  Bng. 
Reprint,  301,  17  Jur.  73.  In  Grafton 
V.  Holt  (W.  Va.)  supra,  however,  it 
was  held  that,  while  prohibition  would 
issue  to  prevent  a  judge. from  acting 
further  in  the  hearing  and  determina- 
tion of  a  chancery  suit  to  which  he 
was  a  quasi  party,  the  writ  would  not 
be  granted  to  annul  a  merely  voidable 
temporary  injunction  granted  by  him. 
or  to  prevent  him  from  entering  such 
orders  as  should  be  necessary  to  brin; 
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the  suit  to  a  hearing  and  determina- 
tion  before  a  qualified  court  or  judge. 
But  a  writ  of  prohibition  will  not 
issue  to  prevent  a  judge,  on  the  ground 
of  prejudice,  from  proceeding  with 
the  trial  of  a  cause,  where  the  ap* 
lilication  presents  to  the  court  nc 
facts  which  will  establish  the  dig- 
qualification*  Dakan  v.  Superior  Gt* 
(1905)  2  CaL  App.  52,  82  Pac.  1129. 
In  that  case  it  appeared  that,  after 
the  filing  of  a  notice  of  motion 
with  affidavits  annexed  thereto  for 
a  change  of  the  place  of  trial  on 
account  of  the  bias  and  prejudice 
of  the  judge,  but  before  the  hear« 
iiig  and  determination  of  the  mo- 
tion, the  judge  commenced  the  hearing 
of  the  cause.  Denying  an  application 
for  a  writ  of  prohibition,  the  court 
said:  '"There  is  no  presumption  that 
a  judge  is  disqualified ;  and,  if  a  party 
would  seek  a  change  of  place  of  trial 
of  the  action  upon  that  ground,  the 
burden  is  upon  him  to  present  facts 
»bowing  such  cUsqualification.  Wheth- 
er it  exists  is  a  judicial  question,  to 
be  determined  by  the  tribunal  before 
which  it  is  presented,  and  an  applica- 
tion for  a  writ  of  prohibition  based 
upon  this  ground  must  present  to  the 
court  facts  which  will  establish  the 
disqualification  of  the  judge.  Neither 
in  the  petition  herein,  nor  in  the  affida- 
vits which  were  attached  to  the  notice 
of  motion,  is  there  set  forth  the  exist- 
ence of  any  bias  or  prejudice  on  the 
part  of  the  judge,  or  any  fact  showing 
his  disqualification  to  hear  and  deter- 
mine the  action  before  him.  The 
statement  in  the  notice  of  motion  of 
the  grounds  upon  which  the  motion 
would  be  made  is  not  to  be  consid- 
ered in  determining  whether  such  dis- 
qualification exists.  Only  the  facts 
set  forth  in  the  affidavits  in  support 
of  the  motion  can  be  considered  for 
that  purpose,  and  these  are  insufficient 
to  show  any  disqualification  of  the 
judge,  or  that  the  defendant  could  not 
have  a  fair  and  impartial  trial  before 
him/' 

So,  a  writ  of  prohibition  will  not  be 
fi:ranted  to  restrain  a  judge  from  pro- 
ceeding in  a  cause  where  the  conten- 
tion that  he  is  disqualified  by  reason 
of  his  interest  in  the  suit  as  a  former 


stockholder  in  the  corporation  def  end« 
ant  is  not  sustained  by  the  allegations 
or  proof.  Favorite  v.  Superior  Ct. 
(1919)  —  Cat  — ,  ante,  290,  lp4 
Pac.  15. 

Likewise,  prohibition  will  not  issue 
to  restrain  a  judge  from  taking  any 
further  proceedings  in  a  cause  on  the 
ground  that  his  son  is  the  attorney  for 
one  of  the  parties,  where  there  is  no 
sufficient  evidence  to  show  that  the 
son  ever  entered  an  actual  bona  fide 
appearance  as  attorney  in  the  case. 
Benton  v.  Budd  (1898)  120  Cal.  329,  52 
Pac.  851. 

In  People  ex  rel.  Devery  v.  Jerome 
(1901)  36  Misc.  267,  78  N.  Y.  Supp. 
806,  a  writ  of  prohibition  was  denied, 
where  it  was  claimed  merely  that  the 
trial  judge  was  "biased  and  prejudiced 
and  inspired  by  partisan  motives." 
The  court  said:  ''The  rule  must  be 
deemed  well  settled  that,  in  the  ab- 
sence of  express  statutory  provisions, 
bias  or  prejudice  or  unworthy  motives 
on  the  part  of  a  judge,  unconnected 
with  an  interest  in  the  controversy, 
will  not  be  cause  for  disqualification. 
While  it  might  be  indecorous  and  of- 
fensive to  judicial  propriety  for  a  ju- 
dicial officer  to  act  where  there  were 
such  impediments  to  impartial  action, 
yet  our  statutes  make  no  provision  for 
disqualifying  a  judge  for  these  causes." 

See  also  Bowman's  Case  (1877)  67 
Mo.  146,  wherein  a  writ  of  prohibition 
was  denied  because,  in  the  opinion  of 
the  court,  the  trial  judge  was  not  dis- 
qualified. 

In  Louisiana  where  a  trial  judge, 
whose  recusation  has  been  moved, 
refuses  to  recuse  himself  and  to  refer 
the  issue  to  be  tried  in  the  manner  pro- 
vided by  law,  a  writ  of  prohibition  will 
be  issued  to  restrain  him  from  pro- 
ceeding further  in  the  cause.  State  ex 
rel.  Tyrrell  v.  Judge  of  Fifteenth  Ju- 
dicial Dist.  Ct.  (1881)  33  La*.  Ann. 
1293;  State  ex  rel.  Segura  v.  Judge  of 
Twenty-first  Judicial  Dist.  (1885)  37 
La.  Ann.  253 ;  State  ex  rel.  Trimble  v. 
Judge  of  Third  Judicial  Dist.  (1886) 
38  La.  Ann.  247.  But  where  the  issue 
of  recusation  is  referred  to  a  judge  ad 
hoc,  or  to  a  neighboring  judge,  the 
latter  has  authority  to  determine  the 
question  of  his  own  recusation,  and  a 
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writ  of  prohibition  will  not  issue  to 
restrain  him  from  so  doing.  State  ex 
rel.  Ribbeck  v.  Foster  (1904)  112  La. 
533,  36  So.  554. 

Prohibition  against  Btember  of  special 
tribnnaL 

It  seems  that  prohibition  will  issue 
in  a  proper  case  against  a  member  of 
a  special  tribunal  having  judicial 
functions.  State  ex  rel.  Barnard  v. 
Board  of  Education  (1898)  19  Wash. 
8,  40  LJt.A.  317.  67  Am.  St.  Rep.  706, 
52  Pac.  317.  In  that  case  it  appeared 
that  a  member  of  a  board  of  school 
directors  had  been  a  prime  mover  in 
having  charges  preferred  against  a 
school  superintendent,  and  had  an- 
nounced his  intention  to  vote  to  re- 
move the  superintendent  from  oiiice, 
no  matter  what  the  evidence  might  be. 
Holding  that  prohibition  should  issue 
to  prevent  the  prejudiced  member 
from  sitting  as  a  member  of  the  board 
to  hear  and  determine  the  charges,  the 
court  said:  "It  is  stoutly  contended 
by  the  respondents  that  this  case  does 
not  fall  under  any  of  the  disqualifica- 
tions of  the  judge  provided  in  subd.  4 
of  §  163  of  the  Code  of  Procedure  (Bal. 
Code,  %  4857),  and  that,  outside  of  the 
provisions  of  the  Code,  a  judge  is  only 
disqualified  by  having  a  financial  in- 
terest in  the  result  of  the  suit.  We 
have  examined  with  care  all  the  au- 
thorities cited  by  the  respondents  to 
sustain  this  contention,  but  are  of  the 
opinion  that  they  fail  to  do  so.  Most 
of  the  cases  either  fall  within  the  doc*- 
trine  of  necessity,  which  is  announced 
by  some  of  the  courts,  where  to  chal- 
lenge the  judge  successfully  would 
prevent  the  hearing  of  the  cause,  as 
in  cases  where  there  was  no  other  tri- 
bunal to  try  the  case,  or  where  the 
judge  was  sitting  merely  to  declare 
the  law,  and  the  case  was  tried  by 
jury;  and  in  all  the  cases  we  think  an 
appeal*  would  lie.  It  may  be  said  here 
that  no  appeal  lies  from  the  decision 
of  the  board  of  directors,  and  the 
judges  act  in  the  capacity  of  jurors; 
and,  while  some  courts  have  decided 
that  the  tests  of  the  respective  quali- 
fications of  judges  and  jurors  are  not 
the  same,  yet  in  a  case  of  this  kind, 
where  the  judges  pass  upon  the  facts, 
and  it  is  a  pure  question  of  fact  which 


is  presented  for  their  consideration 
and  for  their  determination,  we  see  no 
good  reason  why  the  test  of  qualifica- 
tion should  be  different;  for  the  judge 
in  this  case  is  in  reality  a  juror  jmiss- 
ing  upon  questions  of  fact.  .  .  . 
The  reason  that  financial  interest  or 
near  relationship  to  a  litigant  is  held 
to  be  sufficient  to  recuse  a  judge  is 
that  it  is  to  be  presumed  that  self-in- 
terest or  natural  affection  will  uncon- 
sciously prejudice  a  judge,  and  de- 
prive the  litigant  of  a  fair  trial.  This 
presumption  in  certain  cases  may  or 
may  not  be  justified  by  the  truth,  but 
so  solicitous  is  the  law  to  maintain  in- 
violate the  principle  that  every  liti- 
gant shall  be  secure  in  his  right  to  a 
fair  trial  that  he  is  accorded  the  bene- 
fit of  the  presumption.  But  what  does 
a  presumption  amount  to  corapared 
with  the  admitted  fact  that  the  judge 
will  not  accord  the  litigant  a  fair  trial, 
— that  .he  will  vote  to  remove  him  from 
his  ofiice,  no  matter  what  the  evidenee 
may  be?  And  this,  so  fkr  as  this  case 
is  concerned,  the  demurrer  to  the 
affidavit  having  been  sustained,  must 
be  considered  the  fact.  To  compel  a 
litigant  to  submit  to  a  judge  who  has 
already  confessedly  prejudiced  him, 
and  who  is  candid  enough  to  announce 
his  decision  in  advance,  and  insist  that 
he  will  adhere  to  it,  no  matter  what 
the  evidence  may  be,  would  be  so  far- 
cical and  manifestly  wrong  that  it 
seems  to  us  that  the  idea  must  neces- 
sarily be  excluded  b\  the  very  ex- 
pression 'administration  of  justice.*" 

But  it  has  been  held  that  prohibi- 
tion will  not  lie  to  prevent  an  attorney 
for  one  of  the  parties  from  sitting  as 
a  member  of  a  special  tribunal,  consti- 
tuted in  accordance  with  statute,  to 
hear  and  determine  an  election  con- 
test. McWhorter  v.  Dorr  (1906)  57 
W.  Va.  608,  110  Am.  St.  Rep.  815,  50 
S.  E.  838,  wherein  the  decision  was 
based  on  the  theory  that  the  special 
tribunal  in  question  was  not  a  court, 
or  part  of  the  judicial  department  of 
the  state,  but  was  a  subordinate  leg- 
islative tribunal,  and  hence  prohibi- 
tion could  not  issue. 

See  also  Ex  parte  Modwin  (1853)  1 
El.  &  Bl.  609,  118  Eng.  Reprint,  566, 
22  L.  J.  Q.  B.  N.  S.  169.  17  Jur.  1178, 
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wherein  the  court  refused  to  prohibit  appointed  the  ehancellor  was  int«- 

a  cause  before  the  chancellor  of  the  ested  in  the  cause,  to  the  extent  of 

consistory  court  of  a  diocese,  it  appear-  having  guaranteed  the  costs, 
ing  merely  that  the  bishop  who  had  M.  J.  Q. 


J.  S.  MOODY 

V. 

GULF  REFINING  COMPANY. 


J.  M.  HORN 

V. 

SAME. 

feiHi«Mee  Supreme  Court -^  March  5,  1990* 

(—  Tenn.  — ,  218  S-  W.  817.) 

Pioziinate*  cause  —  fire  from  gasolene  —  ignition  by  stranger  —  act  of 
child. 

1.  Negligence  of  a  dealer  in  oils  in  permitting  the  ground  along  the 
switch  track  where  it  unloads  its  material  to  become  saturated  with  oil 
and  gasolene  is  not  the  proximate  cause  of  the  destruction  of  neighboring 
property  by  fire  caused  by  boys  throwing  lighted  matches  into  the  gasolene. 

[See  note  <m  this  question  beginning  on  page  1260.] 


Negligence  —  unloading  car  of  gaso- 
lene —  permitting  fluid  to  run  oat 
upon  ground. 

2.  The  owner  of  a  carload  of  gaso- 
lene is  not  guilty  of  negligence,  if, 
after  opening  the  discharge  vent  pre- 
paratory to  unloading  the  car,  a  serv- 
ant in  charge  of  the  work  seeks  a 
place  of  safety  without  closing  the 
▼ent,  upon  receiving  warning  that  a 
blast  is  to  be  shot  in  the  immediate 
vicinity,  thereby  permitting  the  gaso- 
lene to  overflow  the  tub  set  to  catch 
the  drip  and  run  out  upon  the  ground, 
where  fire  is  subsequently  set  to  it  by 
boys,  to  the  injury  of  property  in  the 
neighborhood. 

[See  11  R.  C.  L.  662;  20  R.  C.  L.  29; 
annotation  in  5  A.L.R.  1376.] 


—  duty  to  anticipate  that  bgys  will 
set  fbre  to  gasolene. 

3.  One  engaged  in  unloading  a  car 
of  gasolene  which  has  overflowed  the 
tub  set  to  catch  the  drip  from  the 
vent  is  not  bound  to  anticipate  that 
boys  standing  near  by  and  knowing 
the  character  of  the  fluid  will  set  flre 
to  it  if  he  momentarily  leaves  to  se- 
cure assistance  to  empty  the  tub,  so  as 
to  make  such  leaving  negligence  and 
render  the  owner  liable  for  destruc- 
tion of  neighboring  property  by  flre 
so  set  out. 

[See  11  R.  G.  L.  664,  665.] 


Petitions  for  writs  of  certiorari  to  review  a  judgment  of  the  Court  of 
Civil  Appeals  afiirming  a  judgment  of  the  Circuit  Court  for  Davidson 
County  dismissing  suits  brought  to  recover  damages  for  loss  of  property 
by  fire  alleged  to  have  been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C  H.  Rutherford  and  W.  H.  Deeming  &  Co.  v.  Merchants*  Cot- 
Washington,  for  petitioners:  ton-press  &  Storage  Co.  90  Tenn.  353, 


The  proximate  cause  of  an  injury 
may  in  general  be  stated  to  be  that 
act  or  omission  which  immediately 
causes  or  fails  to  prevent  an  injury. 


13  L.R.A.  518,  17  S.  W.  89;  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Kelly,  91 
Tenn.  699,  17  L.R.A.  691,  30  Am.  St 
Rep.  902,  20  S.  W.  312;  Anderson  v. 
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Miller,  96  Tenn.  35,  31  L.R.A.  604,  54 
Am.  St.  Rep.  812,  33  S.  W.  615;  ^tna 
Ins.  Co.  V.  Boon,  95  U.  S.  117,  24  L.  ed. 
395;  Illidge  v.  Goodwin,  5  Car.  &  P. 
190;  Brown  v.  Standard  Oil  Co.  159 
C.  C.  A.  397,  247  Fed.  303;  Moore  v. 
Jefferson  City  Light,  Heat  &  P.  Co.  163 
Mo.  App.  266,  146  S.  W.  825;  Quaker 
Oats  Co.  V.  Grice,  115  C.  C.  A.  343,  195 
Fed.  441. 

The  proximate  cause  of  an  injury  is 
the  superior  or  controlling  agency 
from  which  springs  the  harm,  as  dig* 
tinguished  from  incidental  or  subsidi- 
ary causes. 

Stuck  V.  Kanawha  &  M.  R.  Co.  76 
W.  Va.  453,  86  S.  E.  13;  Missouri,  K. 
&  T.  R.  Co.  V.  Ryon,  —  Tex.  Civ.  App. 
— ,  177  S.  W.  525. 

Proximate  cause  means  that  which 
is  the  procuring  and  efficient  cause  of 
the  accident,  and  indicates  rather 
nearness  in  causal  relation. 

Grigsby  &  Co.  v.  Bratton,  128  Tenn. 
597,  163  S.  W.  804. 

Where  an  original  wrongful  act  sup- 
plies the  condition  by  which  a  subse- 
quent act  is  rendered  injurious,  the 
one  committing  the  wrongful  act  is 
responsible. 

Peru  Heating  Co.  v.  Lenhart,  48  Ind. 
App.  319,  95  N.  E.  680. 

Where  there  were  two  causes  which 
proximately  contributed  to  the  injury, 
for  only  one  of  which  the  defendant 
was  responsible  and  with  the  other  of 
which  neither  he  nor  the  plaintiff  was 
chargeable,  still  the  defendant  must 
be  held  to  answer  for  the  injury  in- 
flicted. 

Columbia  &  B.  B.  Tump.  Co.  v.  Eng- 
lish, 139  Tenn.  638,  202  S.  W.  925. 

One  may  be  liable  for  an  injury  re- 
sulting from  his  negligence,  though 
he  could  not  have  reasonably  antici- 
pated the  particular  injury  or  that  the 
particular  person  would  be  injured. 

Mitchell  V.  Schofield's  Sons  Co.  16 
Ga.  App.  686.  85  S.  E.  978;  Cummins 
V.  Sanitary  Dist.  185  111.  App.  639; 
Greer  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  173 
Mo.  App.  276,  158  S.  W.  740. 

While  the  negligent  act  or  omission 
must  be  one  of  the  essential  causes 
producing  the  injury,  it  need  not  be 
the  sole  cause,  nor  the  nearest  cause; 
if  it  concurs  with  the  other  cause, 
such  as  an  accident  or  the  negligent 
act  of  a  third  person,  which  in  combi- 
nation with  it  causes  the  injury,  it  is 
sufficient. 

Casey  v.  Chicago  R.  Co.  184  111.  App. 
439. 

Where       injurious       consequences 


might  have  been  foreseen  as  likely  to 
result  from  the  first  negligent  act  or 
omission,  the  act  of  a  third  person  will 
not  excuse  the  first  wrongdoer. 

Jenkins  v.  La  Salle  Counly  Carbon 
Coal  Co.  182  111.  App.  36;  Gatlifif  Coal 
Co.  V.  Hohlman,  157  Ky.  778,  164  S.  W. 
76. 

Dangerous  explosives  in  a  public 
place  contiguous  to  dwellings  are  a 
public  nuisance. 

Cheatham  v.  Shearon,  1  Swan,  214; 
McAndrews  v.  Collerd,  42  N.  J.  L.  189,. 
36  Am.  Rep.  508. 

The  blast  created  no  emergency. 
Porch  was  not  in  peril,  and  the  only 
immediate  danger  was  the  presence  of 
the  boys,  which  Porch  ignored. 

Chattanooga  Eleetric  R.  Co.  v.  Coop- 
er, 109  Tenn.  308,  70  S.  W.  72;  Mobile 
&  O.  R.  Co.  v.  Ridley,  114  Tenn.  738, 
86  S.  W.  606,  4  Ann.  Cas.  925;  20 
R.  C.  L.  29;  Lemay  v.  -  Springfield 
Street  R.  Co.  37  L.R.A.(N.S.)  60,  note; 
Texas  Midland  R.  Co.  v.  Booth,  35  Tex. 
Civ.  App.  322,  80  S.  W.  121. 

Mr.  Charles  C.  Trabue,  for  defend- 
ant: 

The  spilling  of  the  gasolene  was  not 
due  to  defendant's  negligence,  but  was 
due  solely  to  the  conduct  of  its  em- 
ployee in  a  sudden  emergency  imperil- 
ing his  safety,  which  conduct  the  law 
excuses 

20  R.  C.  L.  p.  178;  Standard  Oil  Co. 
V.  Swan,  89  Tenn.  434,  10  L.R.A.  366, 
15  S.  W.  1068;  Lemay  v.  Springfield 
Street  R.  Co.  37  L.R.A.(N.S.)  60,  note; 
Chattanooga  Electric  R.  Co.  v.  Cooper, 
109  Tenn.  812,  70  S.  W.  72;  McRae  v. 
Erickson,  1  Cal.  App.  326,  82  Pac.  209; 
Harrison  v.  Wisdom,  7  Heisk.  116. 

The  spilling  of  the  gasolene  was 
not  the  proximate  cause  of  the  fire, 
but  the  proximate  cause  was  the  act 
of  third  persons  igniting  it. 

Sprankie  v.  Mathis,  4  Tenn.  C.  C.  A. 
530;  United  States  Natural  Gas  Co. 
v:  Hicks,  28  L.R.A.(N.S.)  250,  note. 

The  gasolene  that  was  ignited  and 
caused  the  fire  was  not  "puddles  and 
streams"  of  gasolene  other  than  the 
gasolene  from  this  particular  tank  car. 

Baird-Ward  Printing  Co.  v.  Flem- 
ing, 137  Tenn.  356,  193  S.  W.  115; 
East  Tennessee  &  W.  N.  C.  R.  Co.  v. 
Lindamood,  111  Tenn.  473,  78  S.  W. 
99;  Central  of  Georgia  R.  Co.  v.  Ful- 
ler Combing  Gin  Go.  2  Tenn.  C.  C.  A. 
346. 

The  boys  were  trespassers  or 
licensees,  and  defendant  owed  them 
no  duty  other  than  not  to  intentional* 
ly  injure  them. 
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Westbome  Coal  Co.  v.  Willoughby, 
133  Tenn.  262,  180  S.  W.  822;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Lovejoy,  138 
Tenn.  506,  198  S.  W.  61;  Clapp  v.  La 
Grill,  103  Tenn.  174,  52  S.  W.  134,  6 
Am.  Neg.  Rep.  700. 

Hall,  J.,  delivered  the  opinion  of 
the  court: 

These  two  actions  were  brought 
by  the  plaintiffs  in  error,  who  will 
be  hereinafter  referred  to  as  the 
plaintiffs,  to  recover  damages  for 
loss  of  property  growing  out  of  a 
fire  which  is  alleged  to  have  result- 
^  from  defendant's  negligence. 

The  suits,  by  consent,  were  tried 
together  in  the  court  below,  and  up- 
on the  conclusion  of  the  evidence  a 
motion  for  a  directed  verdict  was 
made  by  the  defendant,  and  was 
sustained  by  the  trial  judge,  and 
the  plaintiffs'  suits  were  dismissed. 
From  this  judgment  they  appealed 
to  the  court  of  civil  appeals,  where 
both  cases  were,  by  consent,  again 
heard  together,  and  tiie  judgment 
of  the  trial  court  was  affirmed.  The 
cases  are  now  before  this  court  up- 
on petitions  for  writs  of  certiorari. 

The  material  facts  are  undisput- 
ed, and,  briefly  stated,  are  as  fol- 
lows: The  defendant  is  a  whole- 
sale dealer  in  oils  and  gasolene,  and 
in  conducting  its  business  in  the 
city  of  Nashville,  Tennessee,  main- 
tained a  large  warehouse  fronting  on 
the  Tennessee  Central  Railroad  at  a 
point  near  where  said  railroad 
crosses  Twenty-fifth  avenue,  at 
which  it  received  the  commodities 
handled  by  it.  It  received  large 
quantities  of  gasolene  from  railroad 
tank  cars,  the  contents  of  which 
were  pumped  from  the  cars  into 
storage  tanks  situated  on  the 
defendant's  warehouse  premises. 
These  tank  cars  were  delivered  to 
its  premises  by  the  railroad  com- 
pany by  means  of  a  switch  or  side- 
track extending  from  its  main  line 
from  a  point  west  of  where  it  inter- 
.sected  with  Twenty-fifth  avenue  to 
and  by  the  defendant's  warehouse 
premises. 

The  fire- that  destroyed  the  prop- 
erty belonging  to  plaintiffs  originat- 
ed on  this  sidetrack  in  front  of  de- 


818  8.  W.  817.) 

fendanf  s  warehouse,  and  destroyed 
defendant's  warehouse  and  a  laxge 
quantity  of  merchandise  stored 
therein,  and  from  the  defendant's 
premises  traveled  or  was  carried  by 
the  wind  to  the  premises  of  the 
plaintiffs,  igniting  the  houses  occu- 
pied by  them,  and  destroyed  the 
property,  the  value  of  which  is 
sought  to  be  recovered  in  these  ac- 
tions. 

The  declarations  charged  that  the 
defendant  maintained  its  premises 
in  a  negligent  and  dangerous  condi- 
tion, in  that  it  permitted  quantities 
of  gasolene  and  oil  to  escape  or  to  be 
spilled  on  such  premises  to  such  an 
extent  that  the  floor  and  other  tim- 
bers of  the  warehouse  became 
soaked  with  oil  and  gasolene;  that 
the  ties  of  the  sidetrack  were  also 
soaked  with  oil  and  gasolene  and 
other  inflammable  substances,  and 
that  oil  and  gasolene  and  other  in- 
flammable substances  were  permit- 
ted by  defendant  to  accumulate  ''in 
'  puddles  and  streams"  on  its  said 
premises ;  that  defendant  negligent- 
ly handled  its  stock  of  gasolene  and 
spilled  same  adjacent  to  the  public 
highway  in  a  thickly  populated  part 
of  the  city  of  Nashville,  where 
many  men,  women,  and  children 
were  in  the  habit  of  playing;  that 
the  gasolene  was  left  unguarded  to 
such  an  extent  that  the  public  safe- 
ty was  endangered,  and  the  prem- 
ises of  the  defendant  became  a  pub- 
lic nuisance ;  that  on  the  date  of  the 
fire,  while  some  boys  were  smoking 
and  lighting  matches  on  or  near  the 
premises  of  the  defendant,  which 
fact  was  known  to  defendant's  em- 
ployee, the  gasolene  took  fire  from 
the  act  of  said  boys  in  lighting 
matches,  or  some  other  act  commit- 
ted by  them,  ''either  accidentally  or 
in  play,  or  from  some  other  cause ;" 
and  that  the  flames  from  same  ex- 
tended into  the  warehouse  of  the 
defendant,  from  which  it  was  com- 
municated from  the  premises  of  the 
defendant  to  the  premises  of  the 
plaintiffs. 

The  evidence  shows  that  at  the 
time  of  the  fire  the  defendant  was 
engaged  in  unloading,  or  preparing 
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to  unload,  a  tank  car  of  gasolene, 
which  stood  on  the  sidetrack  in 
front  of  its  warehouse,  which  was 
located  only  a  few  feet  from  the 
sidetrack.  These  tank  cars  consist 
of  large,  long  metal  tanks  built  on 

railroad  trucks,  and  are feet 

in  length, feet  in  diameter, 

and  some  of  them  hold  several 
thousand  gallons  of  gasolene.  On 
the  top  of  these  tanks,  and  about 
the  center  of  the  same,  is  what  is 
called  a  dome,  which  is  about  18 
inches  in  diameter,  and  extends 
some  distance  above  the  top  of  the 
tank.  In  the  top  of  this  dome  is  an 
opening  in  which  a  large  cap  is  fit- 
ted to  close  the  opening,  and  at  the 
bottom  of  the  tank,  and  about  the 
center  of  the  same,  is  a  spout  or  leg 
which  extends  below  the  body  of 
the  tank.  The  dome  is  used  in  load- 
ing the  car  with  gasolene,  and  for 
any  and  all  purposes  where  it  is 
necessary  to  enter  the  tank,  and  the 
leg  is  used  in  unloading  the  car.  On 
the  inside  of  the  tank,  and  just* 
about  the  point  where  the  leg  con- 
nects with  the  bottom  of  the  tank, 
is  a  valve,  and  from  this  valve  a 
rod  runs  up  into  the  dome,  and  to 
the  top  of  this  rod  is  attached  an 
arm  or  lever,  and  when  it  is  desired 
to  prevent  the  gasolene  from  escap- 
ing through  the  leg,  the  valve,  by 
means  of  this  rod  or  arm,  is  tightly 
closed.  When  it  is  desired  to  empty 
the  car  through  the  leg,  the  valve  is 
opened  by  means  of  the  rod  extend- 
ing therefrom  into  the  dome.  The 
tank  is  unloaded  by  connecting  a 
hose  with  the  valve  in  the  leg  of  the 
tank  and  pumping  the  gasolene 
from  the  car  tank  into  the  storage 
tank,  which  is  located  near  by. 

Two  of  the  defendant's  employees 
had  gone  on  top  of  the  tank  car,  re- 
moved the  top  from  the  dome, 
measured  the  distance  between  the 
bottom  of  the  dome  and  the  top  of 
the  gasolene  in  the  car,  and  had 
taken  the  temperature  of  the  gaso- 
lene, which  was  the  usual  and  cus- 
tomary procedure  before  unloading 
it.  The  rod  which  led  through  the 
car  to  the  valve  over  the  leg  was 
examined  to  ascertain    if  it  were 


properly  seated  or  closed  so  as  to 
prevent  the  passage  of  gasolene  in- 
to the  leg  when  it  was  opened  for 
the  purpose  of  attaching  to  the 
valve  the  hose  preparatory  to  pump- 
ing the  contents  of  the  car  into  the 
storage  tank. 

The  evidence  shows  that  during 
the  transportation  of  the  ear  the 
movement  of  the  gasolene  on  the 
inside  of  the  tank  washes  tiie  sides 
thereof,  and  any  impurities  that 
may  be  in  the  gasolene  will,  when 
the  car  is  stopped  and  permitted  to 
stand  for  a  while,  sink  to  the  bot- 
tom of  the  tank,  and  if  the  valve  in 
the  leg  is  not  tightly  closed  such 
impurities  will  escape  into  the  leg, 
as  will  the  gasolene.  It  further  ap- 
pears that,  however  much  care  is 
exercised  in  loading  the  tank  car, 
and  in  closing  the  valve  in  the  leg, 
foreign  substances  will  sometimes 
get  in  the  way  of  the  valve  and  it 
will  not  close  tightly,  and  gasolene 
will  flow  from  the  tank  into  the  leg. 
In  unloading  it  is  the  custom  to 
open  the  leg  by  unscrewing  and  re- 
moving the  plug  in  the  lower  end, 
and  catch  the  contents  of  the  1^ 
into  a  vessel  or  tub,  and  then  attach 
the  hose,  by  means  of  which  the 
gasolene  is  transferred  to  the  stor- 
age tank. 

At  the  time  of  the  fire  in  question 
a  colored  employee  of  the  defend- 
ant, who  was  experienced  in  un- 
loading gasolene  from  the  tank  cars, 
went  to  the  car  in  question,  un- 
screwed the  plug  at  the  lower  end 
of  the  leg,  and  placed  under  it  a 
large  tub  for  the  purpose  of  catch- 
ing whatever  gasolene  and  other 
substance  might  flow  from  said  leg; 
and  about  the  time  he  placed  the 
tub  and  unscrewed  the  plug  an  em- 
ployee of  the  Nashville  Railway  & 
Light  Company,  who,  together  with 
other  employees  of  that  comx)any, 
was  digging  a  hole  for  an  electric 
light  pole  across  the  main  line  of 
the  railroad  company,  and  about  30 
feet  from  the  tank  car,  fnformed 
the  employee  of  the  defendant  that 
they  were  preparing  to  "shoot," 
meaning  that  they  were  going  to 
set  off  a  blast  for  the  purpose  of 
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some  rock  in  said  post 
hole.  The  defendant's  employee, 
believing  that  he  was  in  dangerous 
proximity  to  the  blast  which  was 
about  to  be  fired,  and  having  no  oth- 
er means  of  protection,  left  the  leg 
from  which  gasolene  was  tiien  flow- 
ing into  the  tub  and  ran  around  the 
end  of  the  car  to  protect  himself 
from  the  blast.  Upon  the  blast  be- 
ing fired  he  returned  to  the  leg  and 
found  that  a  sufficient  quantity  of 
gasolene  had  run  into  the  tub  to 
overflow  it,  and  that  some  of  the 
gasolene  was  running  out  of  the  tub 
onto  the  ground.  He  immediately 
replaced  the  plug  in  the  leg  to  stop 
the  flow  of  the  gasolene.  He  says 
that  while  he  was  performing  this 
operation  some  boys,  who  were 
standing  upon  the  main  track  of 
the  railroad  about  6  feet  away,  asked 
him  if  it  were  gasolene  or  coal  oil 
that  was  flowing  into  the  tub,  to 
which  inquiry  defendant's  employee 
says  that  he  told  them  that  it  was 
gasolene. 

The  undisputed  evidence  further 
shows  that  after  defendant's  em- 
ployee had  stopped  the  flow  of  the 
gasolene  he  went  into  the  ware- 
house for  the  purpose  of  getting 
some  buckets  to  dip  some  of  the 
gasolene  out  of  the  tub  so  that  it 
could  be  removed,  and  to  secure  the 
services  of  another  employee  in  as- 
sisting him  to  remove  the  tub  and 
empty  its  contents  into  the  storage 
tank.  He  was  gone  for  this  purpose 
only  a  very  short  time,  and  upon  his 
return  the  gasolene  was  on  fire,  the 
flames  traveling  at  a  rapid  rate 
toward  the  warehouse,  and  were 
soon  beyond  control. 

The  uncontradicted  evidence  is 
that  the  fire  was  produced  by  these 
boys,  who  were  standing  on  the 
railjx>ad  track  when  defendant's 
employee  left  the  tub  of  gasolene 
and  went  into  the  warehouse  for 
the  purpose  stated,  throwing  light- 
ed matches  into  the  gasolene  in  the 
absence  of  defendant's  employee. 
This  is  admitted  by  one  of  the  boys 
who  indulged  in  throwing  the 
matches,  and  is  also  proven  by  an- 


other one  of  the  plaintiffs'  wit- 
nesses, a  Mr.  Cooper. 

It  is  further  uncontradicted  that 
these  boys  were  from  twelve  to 
fourteen  years  of  age,  and  Charlie 
Reeves,  one  of  the  boys,  testified 
that  he  knew  gasolene  was  highly 
inflammable  and  would  burn  when 
it  came  in  contact  with  fire. 

It  is  further  shown  by  the  evi- 
dence that  defendant's  warehouse 
premivses  are  not  on  a  public  street 
or  highway,  but  that  men,  women, 
and  children  in  the  neighborhood 
do  use  the  railroad  track  to  a  con- 
siderable extent  in  traveling  to  and 
from  their  homes  and  in  going  to 
and  from  school. 

There  was  evidence  tending  to 
show  that  the  defendant's  premises 
had  become  more  or  less  greasy  or 
oily  from  gasolene,  oils,  and  other 
substances  which  had  been  permit- 
ted to  escape  or  leak  from  the  re- 
ceptacles in  which  they  were  con- 
tained, but  the  undisputed  evidence 
is  that  the  fire  which  occasioned  the 
plaintiff's  losses  did  not  originate 
from  this  condition,  but  alone  from 
the  matches  being  thrown  into  the 
gasolene  contained  in  the  tub,  or  in 
that  which  had  flowed  from  the  tub 
onto  the  ground. 

It  is  insisted  by  the  plaintiffs  that 
the  court  of  civil  appeals  erred  in 
not  holding  that  the  trial  judge 
erred  in  directing  a  verdict  in  de- 
fendant's favor  upon  the  foregoing 
facts.  It  is  contended  by  the  plain* 
tiffs  that  the  fire  which  caused  the 
losses  sustained  by  them  was  the 
direct  and  proximate  result  of  the 
negligent  manner  in  which  the  de- 
fendant maintained  its  premises,, 
and  undertook  to  unload  the  tank 
car  in  question,  and  in  permitting 
the  tub  which  was  used  to  catch  the 
gasolene  that  was  being  emptied 
from  the  car  to  overflow  and  run 
out  on  the  ground,  and  in  leaving 
the  tub  of  gasolene  unattended  in 
close  proximity  to  where  the  boys 
were,  and  without  warning  them 
away  from  the  gasolene  and  of  the 
danger  of  the  situation,  and  in  leav- 
ing them  at  that  point  "when  it 
knew,  or  might  have  known,  that 
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they  were  smoking  cigarettes  and 
striking  matches." 

The  correctness  of  the  plaintiffs' 
contention  depends  upon  two  prop- 
ositions : 

First.  Was  the  fire  which  de- 
stroyed the  property  of  the  plaintiffs 
the  result  of  the  defendant's  negli- 
gence ? 

Second.  Was  that  negligence  the 
direct  and  proximate  cause  of 
the  plaintiffs'  losses,  or  were  their 
losses  the  result  of  an  independent, 
intervening  cause  which  could  not 
have  been  reasonably  anticipated  by 
the  defendant? 

It  was  held  by  this  court  in  South- 
ern R.  Co.  V.  Pugh,  97  Tenn.  624, 
37  S.  W.  555,  that  negligence  is  the 
want  of  ordinary  care  and  caution 
in  doing  an  act,  or  it  is  the  failure 
or  omission  to  do  what  a  person  of 
ordinary  prudence  or  caution  would 
do  under  the  circumstances,  or  it  is 
failure  to  perform  a  duty  required 
by  law. 

In  the  case  of  Kreigh  v.  Westing- 
house,  C.  K.  &  Co.  11  L.R.A.(N.S.) 
684,  81  C.  C.  A.  338,  152  Fed.  120, 
it  was  said:  "Negligence  is  a 
breach  of  duty.  Where  there  is  no 
duty  or  no  breach,  there  is  no  negli- 
gence. An  injury  that  is  the  natu- 
ral and  probable  consequence  of  an 
act  of  negligence  is  actionable.  But 
an  injury  which  could  not  have 
been  foreseen  nor  reasonably  antic- 
ipated as  the  probable  result  of  an 
act  or  omission  is  not  actionable; 
and  such  an  act  or  omission  is  either 
the  remote  cause  or  no  cause  what- 
ever of  the  injury." 

To  the  same  effect  is  the  holding 
of  the  court  in  Cole  v.  German  Sav. 
*  L.  Soc.  63  L.R.A.  416,  59  C.  C.  A. 
593, 124  Fed.  113, 14  Am.  Neg.  Rep. 
676. 

In  Hoag  V.  Lake  Shore  &  M.  S. 
R.  Co.  85  Pa.  293,  27  Am.  Rep.  658, 
the  court  held  that,  in  determining 
what  is  proximate  cause,  the  true 
rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence 
of  the  injury, — such  a  consequence 
as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought 


to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act. 

In  Ryan  v.  New  York  C.  R.  Co.  35 
N.  Y.  210,  91  Am.  Dec.  49,  it  was 
held  that  damages  which  were  not 
the  necessary  or  natural  conse- 
quences nor  the  result  ordinarily  to 
be  anticipated  were  not  the  proxi- 
mate result  of  a  negligent  act. 

In  Stone  v.  Boston  &  A.  R.  Co. 
171  Mass.  586,  41  L.R.A.  794,  51  N. 
E.  1,  4  Am.  Neg.  Rep.  490,  it  was 
held  that  the  negligence  of  a  rail- 
road company  in  storing  oil  upon  its 
station  platform,  and  in  permitting 
it  to  remain  there  in  violation  of 
statute,  was  not  the  proximate 
cause  of  damage  by  a  fire  which 
was  started  by  the  careless  drop- 
ping of  a  match  by  a  teamster  who 
came  to  the  platform  to  deliver 
goods,  and  who  w*as  in  no  sense  a 
servant,  agent,  or  guest  of  the  rail- 
road company. 

In  that  case  and  in  the  case  of 
Laidlaw  v.  Sage,  168  N.  Y.  73,  44 
L.R.A.  216,  52  N.  E.  679,  it  was 
held  that  the  question  was  not  one 
for  the  jury,  but  that  as  a  matter  of 
law  the  defendant's  negligence 
could  not  be  said  to  be  the  proxi- 
mate cause  of  the  plaintiff's  injury. 

In  Fanning  v.  J.  G.  White  &  Co. 
148  N.  C.  541,  62  S.  E.  734,  the 
court  held  that,  assuming  the  de- 
fendant, who  was  engaged  in  con- 
struction work,  was  guilty  of  negli- 
gence in  storing  a  large  quantity  of 
dsrnamite  in  an  old  shanty  on  the 
railroad  right  of  way,  the  plaintiff 
could  not  recover  for  an  injury  sus- 
tained by  an  explosion  of  the  dyna- 
mite as  the  result  of  the  plaintifiTs 
companion  shooting  into  the  shanty, 
though  ignorant  of  the  presence  of 
the  explosive.  The  court  was  of  the 
opinion  that  the  shooting  into  the 
dynamite  by  the  plaintiff's  com- 
panion was  the  proximate  cause  of 
the  explosion  and  injury  which  re- 
sulted therefrom. 

In  22  R.  C.  L.  §  8,  at  page  121, 
the  rule  is  correctiy  stated  as  fol- 
lows :  ''An  injury  that  is  the  natu- 
ral and  probaUe  conseqaence  of  an 
act  of  negligence  is  actionable,  and 
such  an  act  is  the  proximate  canae 
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of  the  injury.  But  an  injury  which 
could  not  hiave  been  foreseen  nor 
reasonably  anticipated  as  the  prob- 
able result  of  an  act  of  negligence 
is  not  actionable,  and  such  an  act  is 
either  the  remote  cause,  or  no  cause 
whatever,  of  the  injury.  An  injury 
that  results  from  an  act  of  negli- 
gence, but  that  could  not  have  been 
foreseen  or  reasonably  anticipated 
as  its  probable  consequence,  and 
that  would  not  have  resulted  from 
it,  had  not  the  interposition  of  some 
new  and  independent  cause  inter- 
rupted the  natural  sequence  of 
events,  turned  aside  their  course, 
and  produced  it,  is  not  actionable. 
Such  an  act  of  negligence  is  the  re- 
mote, and  the  independent  interven- 
ing cause  is  the  proximate,  cause  of 
the  injury." 

We  are  of  the  opinion  that  the 
uncontradicted  evidence  fails  to 
show  any  negligence  on  the  part  of 
the  defendant  in  permitting  the 
gasolene  to  overflow  the  tub  and 

run  out  on  the 
«SiaSSr7a,  ground.  The  evi- 
SirSmS^^I^id  d^nce  indisputably 
to  ran  out  shows      that     this 

sudden  emergency  that  arose  by 
the' notice  being  given  to  the  de- 
fendant's employee  by  the  employee 
of  the  Nashville  Railway  &  Light 
Company  of  the  impending  blast, 
and  which  caused  defendant's  em- 
ployee to  believe  that  he  was  in  im- 
inediate  danger.  The  uncontradict- 
ed evidence  shows  that  the  car  was 
being  unloaded  or  emptied  in  the 
ordinary  and  usual  manner,  and  in 
tJie  manner  that  it  was  designed  to 
be  emptied,  and  by  competent  and 
experienced  employees.  It  is  undis- 
puted that  just  at  the  moment,  or 
just  after  the  cap  had  been  removed 
from  the  leg  by  defendant's  em- 
ployee, notice  was  given  him  that  a 
blast  was  about  to  be  discharged 
only  a  few  feet  away,  and  defend- 
ant's employee,  being  exposed  to 
Baid  blast,  and  realizing  the  dangers 
incident  to  the  same,  ran  around 
the  car  for  protection.  It  was 
while  thus  endeavoring  to  protect 


tl8  B.  W,  817.) 

himself  from  the  dangers  of  the 
blast  that  the  gasolene  overflowed 
the  tub.  We  are  clearly  of  the  opin- 
ion that  the  leaving  of  the  tub  un- 
der these  circumstances  was  not  an 
act  of  negligence. 

In  20  R.  C.  L.,  p.  29,  it  is  stated  as 
follows:  "One  yvho  in  a  sudden 
emergency  acts  according  to  his 
best  judgment,  or  who,  because  of 
want  of  time  in  which  to  form  a 
judgment,  omits  to"  act  in  the  most 
judicious  manner,  is  not  chargeable 
with  negligence." 

This  statement  of  the  rule  is  sup- 
ported by  many  cases  in  the  note  to 
the  case  of  Lemay  v.  Springfield 
Street  R.  Co.  reported  in  37  L.R.A. 
(N.S.)  43. 

But,  even  if  it  be  conceded  that 
the  defendant  was  guilty  of  negli- 
gence in  the  manner  in  which  it 
kept  its  premises  and  the  manner 
in  which  it  was  unloading  the  gaso- 
lene in  question,  still  we  are  of  the 
opinion  that  such  negligence  was 
not  the  direct  and  proximate  cause 
of  the  fire  which  destroyed  the 
property  of  plain- 
tiffs, but  that  said  £sti*"?**i  ^^ 

js.  j.i_       J*        X    •^■'«  from  smao- 

fire  was  the  direct  leae-iiraitiom 
and    proximate  re-  ^Vt^ktMir 
suit    of    the    inde- 
pendent intervening  act  of  the  boys 
in  throwing  lighted  matches  into 
the  gasolene  during  the  absence  of 
defendant's  employee,  and  that  this 
act  on  the  part  of  said  boys  was  not 
such  as  could  have  been  reasonably 
anticipated    by     defendant's     em- 
ployee.   It  is  not  shown  that  de- 
fendant's  employee 
knew  that  the  boys 
were 

that  they  had 
matches.  The  un- 
disputed evidence  is  that  the  boys 
knew  it  was  gasolene  that  was  run- 
ning into  the  tub,  and  knew  its 
inflammable  and  dangerous  quali- 
ties, and  defendant's  employee  had 
no  reason  to  anticipate  that  they 
would  deliberately  throw  a  lighted 
match  into  it  during  the  short  inter- 
val that  he  was  absent  on  his 
errand  to  secure  the  buckets  and 


!feivllirence— i 
.  .  dvty  to  nnttd* 

Smokmg      or    P«te  that  boy* 
*•  will  net  lire  to 
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another  employee  to  assist  him  in  It  results  that  we  find  no  errcn:  in 
removing  the  tub  from  the  tank  car  the  judgment  of  the  court  below, 
to  the  storage  tank.  and  it  is  affirmed,  with  costs. 


ANNOTATION. 

Intervening  act  of  cbfld  as  affecting  question  of  proximate  cause  of  damage  to 
the  person  or  property  of  third  person  by  fire  or  explosion. 


In  treating  the  cases  falling  with- 
in the  scope  of  the  present  annota- 
tion,  little  more  can  be  done  than  to 
indicate  the  conclusions  to  which  the 
courts  have  come  under  the  particu- 
lar facts  involved  in  the  respective 
cases.  This  is  the  difficulty  usually 
confronted,  and  is,  of  course,  due  to 
the  fact  that  there  is  but  little  dis- 
agreement as  to  the  general  principles 
governing  the  question  of  proximate 
cause.  Generally  speaking,  it  may  be 
said  that  the  answer  to  the  question 
whether  the  act  of  a  child  may  be  an 
efficient,  intervening  cause  between 
the  negligence  of  one  person  and  an 
injury  to  a  third  person  so  as  to  break 
the  chain  of  causation  and  relieve  the 
former  from  liability  for  his  negligent 
acts,  seems  to  turn  upon  the  applica- 
tion to  the  facts  of  the  particular 
case  of  the  test,  "Was  the  interven- 
ing, efficient  cause  a  new  and  inde^ 
pendent  force,  acting  in  and  of  itself 
in  causing  the  injury  and  superseding 
the  original  wrong  complained  of,  so 
as  to  make  it  remote  in  the  chain  of 
causation,  although  it  may  have  fur- 
nished a  condition  by  which  the  in- 
jury was  made  possible?''  K  R.  C.  L. 
p.  188. 

The  majority  of  the  cases  treat  the 
question  from  the  viewpoint  as  to 
whether  or  not  the  intervening  act  of 
the  child  must  or  ought  to  have  been 
foreseen,  recovery  not  being  barred 
provided .  the  act  was  reasonably  to 
be  expected,  and  the  contrary  where 
it  ):;ould  not  have  been  reasonably  ex- 
pected. 

For  instance,  in  Wichita  Palls 
Traction  Co.  v,  Hibbs  (1919)  — 
Tex.  Civ.  App.  — ,  211  S.  W.  287,  where 
the  defendant's  servant  negligently 
left  a  burning  charcoal  stove  in  Ja 
public  street,  and  a  five-year-pld 
child's  clothing  caught  fire  while  she 
was  playing  around  it,  it  was  held 


that  the  negligence  in  so  leaving  the 
stove  was  the  proximate  and  efficient 
cause  of  the  mother's  bums  received 
in  extinguishing  the  fire.  .The  de- 
fendant contended  that  the  injuries 
were  not  the  direct  and  proximate  re- 
sult of  its  negligence^  and  that  the 
damages  claimed  w^ere  too  remote,  and 
urged  the  proposition  that  "in  order 
for  damages  to  be  recoverable  for  a 
negligent  act,  such  act  must  be  the 
direct  and  proximate  cause  of  the  in- 
jury complained  of,"  and  that  "where 
a  new  or  independent  agency,  which 
could  not  have  been  reasonably  fore- 
seen, intervenes  and  causes  the  in- 
jury, the  alleged  wrongdoer  is  not  lia- 
ble," but  as  above  indicated  the  court 
arrived  at  a  different  conclusion, 
saying:  "The  finding  of  the  jury  that 
the  act  of  the  conductor  in  leaving 
the  charcoal  stove  burning  in  front 
of  appellee's  home  constituted  negli- 
gence is  amply  supported  by  the  evi- 
dence. That  the  child  was  too  young 
to  appreciate  the  danger,  and  was  ir- 
responsible, is  not  questioned..  This 
being  a  fact,  there  was  no  interven- 
ing ^cient  or  responsible  cause  to 
break  the  causal  connection  betwe^a 
the  negligence  of  appellant's  employee 
and  the  injury.  While  the  injury  may 
not  be  the  usual,  necessary,  or  in- 
evitable result  of  the  negligence,  we 
think  it  is  the  natural  and  probable 
consequence  thereof,  and  is  one  which 
an  ordinarily  prudent  person  ought 
reasonably  to  have  anticipated  as  the 
result  of  his  negligence," 

And  upon  similar  grounds  it  was 
expressly  held  in  United  States  Nat- 
ural Gas  Co.  V.  Hicks  (1909)  134  Ky. 
12,  23  L.R.A.(N.S.)  249,  1S5  Am.  St. 
Rep.  407,  119  S.  W.  166,  that  the  neg- 
ligence of  a  gas  company  in  maintain- 
ing in  a  public  highway  a  leaky  gate 
valve  in  its  main,  inclosed  by  a 
cracked  and  decayed  box,  and  not  the 


ANNO.— PROXIMATE  CAUSE— CHILD— FIRE. 


1251 


act  of  a  four-year-old  boy  in  throwing 
a  liirhted  match  through  a  crack  in 
the  box,  was  the  proximate  cause  of 
an  e3qi>losion  of  the  gas  to  the  injury 
of  another  boy  playing  in  the  street. 

And  in  lamurri  v.  Saginaw  City  Gas 
Co.  (1907)  148  Mich.  47,  111  N.  W. 
884,  the  negligent  leaving  of  a  drip 
wagon  containing  explosive  gases, 
with  the  vent  open,  upon  a  public 
street,  in  violation  of  municipal  ordi* 
nance,  was  held  to  be  the  proximate 
cause  of  an  injury  to  a  child  result- 
ing from  an  explosion  assumed  to 
have  been  caused  by  another  child 
dropping  a  lighted  match  into  the  open 
v€nt.  •  In  reaching  this  conclusion 
the  court,  in  the  prevailing  opin- 
ion, said  that  there  was  no  interven- 
ing, efficient  cause  because  the  inter- 
vening human  agency,  being  a  child 
of  tender  years,  was  irresponsible, 
and  implied  that  to  destroy  the  causal 
connection  between  a  wrong  and  its 
consequences  the  intervention  of  '^a 
responsible  human  agency*'  was  nec- 
essary. The  court  aJ^o  in  terms  ap- 
proved the  rule  that  the  wrongdoer 
is  responsible  for  all  consequences 
naturally  resulting  from  his  wrong, 
whether  he  could  have  anticipated 
those  consequences  or  not.  It  seems 
unnecessary,  however,  to  have  adopt- 
ed this  extreme  rule,  since  the  evi- 
dence showed  that  the  danger  of  an 
explosion  from  leaving  the  vent  of 
the  wagon  open  was  known.  How- 
ever, the  dissent  was  mainly  upon 
the  ground  that  the  injured  child  was 
a  trespasser  because  he,  as  well  as  the 
intervening  wrongdoer,  had  gone 
upon  the  wagon.  The  prevailing  view 
was  that  the  element  of  trespass  was 
eliminated  by  the  fact  that  the  wagon 
was  left  in  a  public  Street. 

And  again  in  Harriman  v.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  (1887)  46 
Ohio  St.  11,  4  Am.  St.  Rep.  607,  12  N. 
E.  461,  where  the  servants  of  a  rail- 
road company  negligently  placed  and 
left  unexploded  on  a  railroad  track 
at  a  place  commonly  used  by  the  pub- 
lie  ks  a  crossing,  a  signal  torpedo 
which  was  picked  up  by  a  bey  nine 
years  old,  carried  away,  and  subse- 
quently exploded  in  attempting  to 
open  it,  to  the  plaintiiTs  injury,  it  was 


held  that  the  negligence  of  the  de- 
fendant's servants,  and  not  the  act 
of  the  child  in  carrying  the  torpedo 
from  where  he  found  it  and  attempt- 
ing to  explode  it»  was  the  proximate 
cause  of  the  plaintiiTs  injury,  the 
theory  being  that  the  causal  connec- 
tion between  the  defendant's  negli- 
gence and  the  plaintifTs  injury  was 
not  broken  by  the  intervening  act  of 
the  third  person,  and  that  the  defend- 
ant should  have  reasonably  antici- 
pated the  result.  In  this  connection, 
Williams,  J.,  speaking  for  the  court, 
said:  "In  this  case  the  plaintiff, 
when  injured,  was  free  from  fault, 
and  where  he  might  lawfully  be.  He 
was  not  instrumental  in  any  way  in 
bringing  about  the  disaster,  nor 
chargeable  with  Brown's  conduct  or 
agency  therein.  The  defendant,  by  its 
negligent  act  and  omission  in  placing: 
and  leaving  the  torpedo  where  it  was 
found  and  picked  up  by  Brown,  ren- 
dered the  plaintiffs  injury  possible 
and  probable;  and  the  danger  of  in- 
juries resulting  from  someone  pick- 
ing up  and  handling  an  instrument 
of  the  kind  described  in  plaintiffs 
amended  petition,  left  upon  the  de- 
fendant's track  at  the  place  and  un- 
der the  circumstances  therein  stated, 
would  have  been  reasonably  antici- 
pated by  a  person  of  ordinary  care 
and  prudence.  The  act  of  Brown, 
therefore,  was  but  a  contributing  con- 
dition, which  defendant's  servants 
ought  to  have  anticipated  as  a  prob- 
able consequence  of  their  negligent 
act  or  omission,  while  their  negli- 
gence remained  the  culpable  and  di- 
rect cause  of  the  injury  suffered  by 
plaintiff." 

And  in  Moore  v«  Jefferson  City 
Light,  Heat  ft  P.  Co.  (1912)  163  Mo. 
App.  266,  146  S.  W.  825,  where  an  em- 
ployee of  the  defendant  negligently 
placed  djmamite  left  from  his  day's 
work  under  the  plaintiff's  porch  and 
the  same  was  exploded  the  following 
day  by  the  shooting  of  Roman  candles 
by  plaintiffs  little  boy,  it  was  held 
that  the  negligent  placing  of  the 
dynamite  was  the  proximate  cause  of 
the  injury  resulting  to  plaintiff's 
house  from  the  explosion,  the  court 
applying   the   rule  that   '^rhere  the 
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negligence  of  the  defendant  and  the 
act  of  a  third  person  concurred  to  pro- 
duce the  injury  complained  of,  so  that 
it  would  not  have  happened  in  the 
absence  of  either,  the  negligence  was 
the  proximate  cause  of  the  injury." 
It  was  also  said  in  this  case  that  un* 
der  the  undisputed  evidence  the  act 
of  the  defendant's  servant  was  the 
natural  and  proximate  cause  of  the 
injury  complained  of. 
'  And  in  Mills  v.  Central  of  Georgia 
R.  Co.  (1913)  140  Ga.  181,  78  S.  E. 
816,  Ann.  Cas.  1914C,  1098,  where  it 
was  alleged  that  the  employees  of 
the  defendant  railroad  company  neg- 
ligently left  an  unexploded  signal  tor- 
pedo lying  on  the  right  of  way,  which 
torpedo  was  found  by  a  boy  and  ex- 
ploded by  him  to  the  injury  of  his 
boy  companion,  it  was  held  that  the 
petition  was  good  as  against  a  de- 
murrer based  on  the  contention  that 
the  petition  showed  that  the  injury 
complained  of  was  not  the  proximate 
result  of  the  defendant's  negligence. 
'  The  reported  case  (Moody  v.  Gulf 
Ref.  Co.  ante,  1243)  is  illustrative  of 
those  cases  where,  in  applying  rules 
and  principles  similar  to  those  con- 
Hidered  in  the  preceding  cases,  con- 
trary conclusions  have  been  reached. 
In  this  case,  boys  who  knew  the  in- 
flammable nature  of  gasolene  threw 
lighted  matches  into  pools  of  gasolene 
which  had  formed  during  the  short 
absence  of  defendant's  employee,  who 
was  engaged  in  unloading  a  tank  car, 
by  the  overflowing  of  receptacles  set 
to  receive  the  gas  it  drained  from  the 
car  spout  at  the  bottom  of  the  tank, 
and  the  fire  thus  started  destroyed 
plaintiff's  buildings.  Under  these 
facts,  it  will  be  recalled,  the  court 
held  that  the  act  of  the  boys  was  an 
independent  intervening  cause  which 
broke  the  chain  of  causation  between 
any  negligent  act  of  the  defendant's 
servant  and  the  burning  of  plaintiff's 
buildings. 

So,  in  Perry  v.  Rochester  Lime  Co. 
(1916)  219  N.  Y.  60,  L.R.A.1917B, 
1058, 113  N.  E.  529,  where  defendant's 
employees  left  explosives  stored  in  an 
unlocked  chest  in  a  public  place,  it 
was  held  that  the  wrongful  leaving 
of  the  explosives  was  not  the  proxi- 


mate cause  of  the  death  of  a  child  re- 
sulting from  an  explosion  caused  by 
boys  who  stole  the  explosives,  at- 
tempting to  make  use  thereof.  In  this 
case  the  explosives  were  evidently 
stolen  with  knowledge  of  the  wrong 
and  with  intent  to  make  some  use  of 
the  same.  The  explosion  occurred  on 
the  day  following  the  theft  and  at  a 
considerable  distance  from  the  place 
from  which  the  explosives  were  stolen. 
These  facts,  the  court  said,  consti- 
tuted a  series  of  intervening  new  and 
unexpected  causes. 

And  in  Horan  v.  Watertown  (1914) 
217  Mass.  185,  104  N.  E.  464,  in  hold- 
ing  that  the   negligence   of   the    de- 
fendant's  servants   in   leaving   dyna- 
mite in  an  unlocked  and  unguarded 
tool  chest  within  the  limits  of  a  high- 
way in  violation  of  law  was  not  the 
proximate  cause  of  plaintiff's  injuries, 
which   resulted   from   the   taking   of 
such    dynamite   by   young    boys    who 
threw  it  upon  a  bonfire,  where  it  ex- 
plodedy  the  court  stated  the  test  for 
intervening,  efficient  cause  as  follows: 
''Where   as   here  the  original    negli- 
gence of  the  defendant  is  followed  by 
the  independent  act  of  third  persona 
which    directly    results    in    injurious 
consequences  to  the  plaintiff,  the  de- 
fendant's  earlier  negligence  may   be 
found  to  be  the  direct  and  proximate 
cause  of  those  injurious  consequences, 
if,  according  to  human  experience  and 
in   the  natural   and  ordinary   coui^e 
of  events,  the  defendant  ought  to  have 
seen  that  the  intervening  act  was  like- 
ly to  happen.     But  if  this  is  not  the 
case,  if  the  intervening  act  which  w^as 
the    immediate   cause   of   the    injury 
complained  of  was  one  which  it  was 
not  incumbent  upon  the  defendant  to 
have  anticipated  as  reasonably  likely 
to  happen,   even  though  a  high    de- 
gree of  caution  would  have  shown  him 
that  it  was  possible,  then  he  owed  no 
duty  to  the  plaintiff  to  anticipate  such 
further  acts,  the  chain  of  causation  is 
broken,  and  the  original   negligence 
cannot  be  said  to  have  been  the  proxi- 
mate cause  of  the  final  injury  "---and 
in  applying  the  rule  said:     ''Tested 
by  this  rule,  the  plaintiff's  case  fails. 
While   the   dynamite   and   the    other 
contents  of  the  box  were  left  in  sach 
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a  way  that  a  thief  might  not  find  it 
very  difficult  to  steal  them,  it  cannot 
be  said  that  the  defendant  was  bound 
to  anticipate  that  this  might  be  done 
and  to  guard  against  the  consequences 
that  might  follow  if  a  thief  should 
steal  the  dynamite  and  so  use  it  as 
to  do  injury  to  others.  The  general 
presumption  of  innocence  would  be 
inconsistent  with  this.  Still  less  was 
there  reason  to  anticipate  a  series  of 
thefts  under  the  circumstances  shown 
here,  or  to  believe  that  such  thefts 
would  be  committed  in  daylight,  upon 
what  seems  to  have  been  a  pleasant 
Saturday  afternoon,  in  so  public  a 
place.  There  is  nothing  to  indicate 
that  anything  of  the  kind  had  ever 
before  been  done.  We  see  no  reason 
why  the  defendant  should  be  held 
bound  to  have  anticipated  that  at  such 
a  place  and  at  such  a  time  a  gather- 
ing of  boys,  after  some  of  them  had 
stolen  the  dynamite,  should  engage  in 
the  dangerous  sport  which  is  shown 
by  the  testimony." 

And  again  in  Afflick  v.  Bates  (1899) 
21  R.  I.  281,  79  Am.  St.  Rep.  801,  43 
Atl.  539,  where  the  defendant  city  left 
explosive  caps  in  a  tool  chest  on  a 
vacant  lot,  and  some  unknown  person 
removed  a  cap  from  the  box  and  left 
it  on  the  ground  near  by,  where  it  was 
found  by  plaintifTs  brother,  aged 
eleven,  who  gave  it  to  another  boy, 
who  exploded  it  by  striking  it  with  a 
atone  to  the  injury  of  the  plaintiff, 
aged  nine,  it  was  held  that  the  neg- 
ligence of  the  city,  if  any,  was  not 
the  proximate  cause  of  the  injury, 
but  that  the  act  of  the  boy  who  ex- 
ploded the  cap  was  an  intervening, 
proximate  cause  which  broke  the 
causal  connection  between  the  de- 
fendant's assumed  negligence  and  the 
plaintiff's  injury. 

So,  in  Bettz  v.  Brooklyn  (1896)  10 
App.  Piv.  382,  41  N.  Y.  Supp.  1009, 
applying  the  rule  that  a  party  is  only 
liable  for  the  natural  and  probable 
consequences  of  his  wrongful  act  or 
omission,  and  that  if  the  result  is  of 
such  a  character  that  reasonable  pru- 
dence and  foresight  would  not  fore- 
cast its  happening  as  a  consequence 
of  the  act,  it  cannot  be  considered 


as  a  proximate  cause,  it  was  held 
that  the  act  of  a  boy  in  picking  up 
quicklime  negligently  allowed  to  es- 
cape from  barrels  in  a  public  street, 
where  it  was  being  used  for  building 
purposes,  and  putting  it  in  water,  was 
not  the  proximate  cause  of  the  blind- 
ing of  another  boy  due  to  an  explo- 
sion of  the  lime  when  it  came  into 
contact  with  the  water.  The  court 
said:  "There  is  nothing  which  ap- 
pears in  the  case  having  a  tendency 
to  establish  that  the  lime,  if  left  alone 
in  the  street,  as  it  was  placed,  would 
have  inflicted  injury  upon  any  person, 
or  that  it  would  be  likely  to  be  so 
blown  about  as  to  inflict  damage. 
Could  the  defendant,  in  reasonable 
contemplation,  have  supposed  that 
children  would  carry  this  lime  from 
the  street  to  this  vacant  lot,  and 
there  attempt  to  make  use  of  it  in 
the  manner  described?  We  think 
to  ask  the  question  is  to  answer  it. 
The  lime  was  harmless  as  it  lay  up- 
on the  street  It  was  only  made 
dangerous  by  the  active  interven- 
tion of  two  other  agencies, — the  boy 
who  carried  it,  and  its  contact 
with  water.  It  does  not  appear  that 
there  was  any  water  near  it,  or 
anything  connected  with  it,  except 
the  use  to  which  it  was  common- 
ly put,  that  would  suggest  to  anyone 
that  it  could  be  carried  away  and 
mixed  in  this  vacant  lot.  It  is  sug- 
gested that  it  was  as  dangerous  as  ex- 
posed gunpowder,  and  constituted  a 
nuisance.  We  are  not  able  to  accept 
this' view.  It  is  as  commonly  in  the 
streets  for  building  purposes  as  is 
building  stone,  is  placed  therein  and 
used  therein  daily  witlMMit  danger  or 
serious  inconvenience  to  the  general 
public  using  the  streets." 

And  in  Clark  v.  Wallace  (1911)  51 
Colo.  437,  118  Pac.  973,  Ann.  Cas. 
1913B,  349,  where  a  large  tract  of 
standing  peas  was  burned,  and  the 
owner  sought  to  hold  one  who  had 
hired  plaintiffs  herder,  who,  with  his 
family,  had  charge  of  the  peas,  to 
come  and  help  him  dip  sheep  on  a 
near-by  place,  on  the  theory  that  the 
proximate  cause  of  the  damage  was 
the  procuring  of  the  herder  to  leave 
the  field,  it  was  held  that  there  waa 
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&n  efficient  intervening  cause  after 
the  absence  of  the  herder,  the  fire 
having  been  started  by  the  herder's 
boy  or  wife  or  both  after  the  depar- 
ture of  the  herder.  It  was  said  that 
such  starting  of  the  fire  could  not 
have  been  anticipated  as  a  natural  re- 
sult of  the  absence,  since  it  could  not 
be  said  that  the  fire  would  not  have 


been  started  if  the  herder  had  not 
been  called  away.  This  decision  at- 
taches no  importance  to  the  fact  that 
the  intervening  act  was  possibly  that 
of  a  child,  the  court  seemingly  having 
assumed  that  it  nmde  no  difference 
whether  the  ^re  was  started  by  the 
boy  or  by  the  wife  or  by  both. 

G.  J.  C- 


BIG  DIAMOND  MILLING  COMPANY,  Appt, 

v. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY,  Respt 

Minnesota  Supreme  Cowi^^Ap^'U  11,  1919. 

(142  Minn.  181,  171  N.  W.  799.) 

Limitation  of  actions — new  promise  to  public — effect. 

1.  A  new  promise  in  writing  made  either  before  or  after  the  debt  is  out- 
lawed starts  a  new  period  of  limitation.  The  new  promise  must  identify 
the  debt,  but  specific  reference  to  it  is  not  necessary  if  the  lansruage  with 
certainty  covers  it.  Language  that  would  be  sufficiently  specific  in  a  bond 
is  sufficiently  specific  in  a  new  promise.  A  promise  to  pay  all  claims  of  a 
class  is  sufficient.  A  letter  to  the  public,  signed  by  a  railroad  company, 
promising  to  refund  the  difference  between  a  statutory  freight  rate  and 
a  higher  rate  collected  on  all  shipments  made  during  a  period  of  litiga* 
tipn  to  determine  the  validity  of  the  statutory  rate,  is  sufficiently  definite. 

[See  note  on  this  question  beginning  on  page  1^8.] 


Statute  —  application  —  recovery  of 
excessive  freiglit  charges^ 

2.  Chapter  195,  Laws  1909  (Gen. 
Stat  1918,  §§  4307--430e),  authorizing 
the  attorney  general  to  sue  for  re- 
covery of  excessive  freight  charged  by 
railway  corporations,  has  no  applica- 
tion to  a  suit  by  a  shipper. 

Limitation  of  actions  —  conditional 
premise    meeting  condition. 

3.  A  conditional  new  promise  be- 
comes effectual  to  revive  a  claim  on 
fulfilment  of  the  condition  by  the  cred- 


itor or  on  his  readiness  to  fulfiL 
Where  a  promise  was  to  pay  properly 
supported  claims,  and  the  plaintiff 
submitted  claims  supported  by  proof, 
whereupon  the  defendant  ezprMsed 
regret  that  plaintiff  had  taken  the 
time  and  trouble  to  furnish  proof,  and 
declined  the  claims  for  the  sole  reason 
that  its  own  records  had  been  de- 
stroyed so  that  it  was  unable  to  verify 
the  claims,  defendant  will  not  be  heard 
to  complain  that  plaintiff's  claims 
were  not  properly  supported. 
ISee  17  R.  C.  L.  902.] 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Ramsey 
County  (Michael,  J.)  dismissing  an  action  brought  to  recover  alleged  over- 
charges collected  by  defendant  on  separate  shipments  of  grain.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Patrick  J.  Ryan,  for  appellant: 
Defendant  in  its  letters  to  plaintiff 
acknowledged  in  writing  its  liability 
to  pay  the  claims  in  question. 

Sanborn  v.  School  Dist.  12  Minn.  17, 
Gil.  1;  Worth  v.  Worth,  165  Cal.  599, 


102  Pac.  663;  Willis  v.  Wileman,  5S 
Misc.  462,  102  N.  Y.  Supp.  1004 ;  Shear- 
lock  V.  Mutual  L.  Ins.  Co.  193  Mo. 
App.  480,  182  S.  W.  89. 

Defendant  agreed  with  plaintiff  thnt 
it  would  not  rely  upon  the  Statute  of 
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Limitations  to  defeat  these  claims,  and 
is  bound  thereby. 

Jordan  v.  Jordan,  *85  Tenn.  661,  3 
S.  W.  896. 

Defendant,  by  its  agreement  and 
dealings  with  the  Railroad  &  Ware« 
house  Commission,  its  conduct  toward 
the  plaintiff,  and  by  its  correspondence 
with  the  plaintiff,  waived  its  right  to 
plead  or  rely  upon  the  Statute  of 
Limitations. 

Robinson  v^  Great  Northern  R.  Co. 
123  Minn.  495, 144  N.  W.  220;  Naumen 
V.  Great  Northern  R.  Co.  131  Minn. 
217,  154  N.  W.  1076 ;  Coleman  v.  Penn- 
sylvania R.  Co.  242  Pa.  304,  50  L.R.A. 
(N.S.)  432,  89  Atl.  87,  Ann.  Cas. 
1915B,  529;  McAdams  v.  Wells,  F.  & 
Co.  139  La.  681,  P.U-R.1916E,  464,  71 
So.  945 ;  Parsons,  R.  &  Co.  v.  Lane,  97 
Minn.  98,  4  L.R.A.(N.S.)  231,  106  N. 
W.  485,  7  Ann.  Cas.  1144;  Gamble- 
Robinson  Commission  Co.  v.  Northern 
P.  R.  Co.  119  Minn.  40,  137  N.  W.  19. 

Messrs.  F.  W.  Root,  Nelson  J.  Wil- 
cox,  and  J.  N.  Davis,  for  respondent: 

The  Statute  of  Limitations  is  a  bar 
to  the  plaintiflTs  right  to  recover  in 
this  case. 

L.  Christian  &  Co.  v.  Chicago,  St.  P. 
M.  ft  O.  R.  Co.  185  Minn.  45,  159  N.  W. 
1082;  Anderson  v.  Nystrom,  108  Minn. 
168,  13  L.R.A.{N.S.)  1141,  123  Am.  St. 
Rep.  320,  114  N.  W.  742,  14  Ann.  Cas. 
54;  Smith  v.  Moulton,  12  Minn.  352; 
McManaman  v.  Hinchley,  82  Minn. 
296,  84  N.  W.  1018 ;  Trask  v.  Weeks,  81 
Me.  326,  17  Atl.  162. 

There  was  no  authoritative  act  of 
defendant's  agent,  or  agents,  whether 
by  correspondence  or  otherwise,  suffi- 
cient to  revive  the  ^ebts  sued  upon, 
under  §  7712,  Gen.  Stat.  1913. 

St.  Paul  y.  Chicago,  M.  &  St.  P.  R. 
Co.  45  Minn.  387,  48  N,  W.  17;  Red- 
wood County  v.  Winona  &  St.  P.  Land 
Co.  40  Minn.  512,  41  N.  W.  465,  42  N. 
W.  473;  Bell  v.  Morrison,  1  Pet.  351, 
358,  7  L.  ed.  174,  178 ;  Brasie  v.  Minne- 
apolis Brewing  Co.  87  Minn.  456,  67 
L.R.A.  865,  94  Am.  St.  Rep.  709.  92  N. 
W.  340;  Russell  v.  Davis,  51  Minn.  482, 
53  N.  W.  766;  Anderson  v.  Nystrom, 
103  Minn.  168,  13  L.R.A.(N.S.)  1141, 
123  Am.  St.  Rep.  320,  114  N.  W.  742, 
14  Ann.  Cas.  54;  Bell  v.  Morrison,  1 
Pet.  351,  362,  7  L.  ed.  174,  179 ;  McCor- 
mick  V.  Brown,  36  Cal.  185,  95  Am. 
Dec.  173;  Stout  v.  Marshall,  75  Iowa, 
498,  89  N.  W.  808. 

The  Statute  of  Limitations  may  not 
be  waived  by  a  carrier. 
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A.  J.  Phillips  Co.  V.  Grand  Trunk 
ft  W.  R.  Co.  236  U.  S.  662,  59  L.  ed. 
774,  35  Sup.  Ct  Rep.  444;  W.  H.  Fer- 
rell  ft  Co.  V.  Great  Northern  R.  Co. 
119  Minn.  302,  138  N.  W.  284. 

HalUun,  J.,  delivered  the  opinion 
of  the  court : 

In  1907  the  Minnesota  legislature 
fixed  maximum  rates  of  freight  to 
be  charged  by  railroad  companies 
within  this  state. 

From  May  31,  1907,  to  July  21, 
1913,  the  establishment  of  the  rates 
and  the  enforcement  of  rights  ac- 
cruing under  the  statute  were  re- 
strained by  injunction  issuing  out 
of  the  United  States  circuit  court. 
During  this  time  defendant  charged 
rates  of  freight  in  accordance  v^rith 
schedules  theretofore  existing, 
which  were  in  excess  of  the  rates 
prescribed  by  the  Act  of  1907. 
Plaintiff  alleges  that  it  paid  these, 
excessive  rates  on  certain  ship- 
ments of  grain  and  asks  judgment 
for  the  difference  between  the  law- 
ful rate  and  the  rate  charged.  If 
plaintiff's  allegations  are  true,  it  is 
entitled  to  recover  unless  its  right 
of  action  is  barred  by  the  Statute  of 
Limitations.  The  complaint  alleges 
that  the  freight  was  paid  between 
September  1,  1907,  and  April  5, 
1909.  The  action  was  commenced 
September  10,  1917.  The  claims 
are  therefore  outlawed,  unless  the 
bar  of  the  Statute  of  Limitations 
has  been  in  some  manner  removed. 
L.  Christian  &  Co.  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  135  Minn.  45, 159 
N.  W.  1082.  The  trial  court  held 
the  Statute  of  Limitations  operative 
and  dismissed  the  case.  The  pro- 
priety of  tills  ruling  is  the  question 
presented  on  this  appeal. 

1.  Plaintiff  makes  the  claim  that 
chapter  195,  Laws  1909  (G«n.  Stat. 
1913,  §§  4307-4309),  which  author- 
ized tne  attorney  general  to  sue  for 
the  recovery  of  excessive  freight 
charged  during  the  pendency  of  the 
injunction,  and  permitted  shippers 
to  participate  in  the  funds  recov- 
ered on  presentation  of  their  claims 
to  the  state,  superseded  the  Statute 
of  Limitations.    We  do  not  sustain 
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this  contention.   The  statute^  wheth- 
er valid  or  not,  has 
SIpucSVo--        no  application  to  a 

recovery    of  SUit     btOUght     by     a 

frei?ht^cii«r«eB.    Shipper,  nor  to  the 

time  within  which 
such  a  suit  shall  be  brought. 

2.  Plaintiff  contends  that  the  bar 
of  the  Statute  of  Limitations  was 
removed  by  a  new  promise  to  pay. 
A  claim  may  be  revived  by  a  new 
promise  "contained  in  some  writing 
signed  by  the  party  to  be  charged 
thereby."  Gen.  Stat.  1913,  §  7712. 
And  where  the  new  promise  is  made 
before  the  claim  is  outlawed,  the 
period  of  limitation  thereafter  runs 
from  the  date  of  the  new  promise. 
25  Cyc.  1328;  Dem  v.  pison,  18 
Idaho,  358,  L.R.A.1915B,  1016,  110 
Pac.  164,  Ann.  Cas.  1912A,  1;  Pick- 
ering v.  Frink,  62  N.  H.  342 ;  Carl- 
.  ton  V.  Coffin,  27  Vt.  496. 

The  Act  of  1909  provided  that 
within  sixty  days  after  the  judicial 
proceedings  were  ended,  unless  said 
^  rates  should  be  found  to  be  unlaw- 
ful, every  common  carrier  should 
pay  to  the  Railroad  &  Warehouse 
Commission  for  the  benefit  of  the 
parties  entitled  thereto  "all  sums 
so  charged  and  collected  by  it  on  the 
business  to  which  such  rates  apply 
in  excess  of  the  rates  so  prescribed," 
and  authorized  the  attorney  gen- 
eral to  bring  suit  therefor  against 
any  carrier  failing  or  refusing 
to  so  pay.  On  June  9,  1913,  the 
United  States  Supreme  Court 
held  the  rates  valid.  Minnesota 
Rates  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1161,  33  Sup.  Ct. 
Rep.  729,  Ann.  Cas.  1916A,  18. 
On  June  24, 1913,  representatives  of 
various  railroad  companies,  includ- 
ing defendant,  gathered  at  the  of- 
fice of  the  Railroad  &  Warehouse 
Commission.  A  statement  was  is- 
sued "to  the  public,"  signed  by  the 
Commission  and  by  each  railroad 
company.  This  statement  recited 
the  United  States  Supreme  Court 
decision  and  recited  an  opinion  of 
the  attorney  general  that  chapter 
195,  Laws  1909,  was  invalid  and 
that  the  legislature  had  no  power 


to  compel  a  railroad  company  to  pay 
to  the  state  the  excessive  amounb 
collected  by  the  companies  for 
freight  rates,  and  then  contained 
this  language:  ''In  view  of  this 
opinion,  and  after  conference  be- 
tween the  Railroad  &  Warehouse 
Commission  and  by  undersigned 
railway  companies,  it  is  hereby  an- 
nounced that  such  railway  com- 
panies are  prepared  to  immediately 
entertain  properly  supported  claims 
for  the  period  during  which  the 
rates  were  enjoined,  and  to  make 
prompt  payment  thereof,  shortly 
following  the  dissolution  of  the  sev- 
eral injunctions,  it  is  suggested 
that  the  attached  sheet  be  used  by 
claimants  in  submitting  their 
claims.  .  .  .  The  expense  biU  or 
prepaid  bill  of  lading  should  ac- 
company the  claim.  If  the  original 
expense  bill  or  prepaid  bill  of  lad- 
ing has  previously  been  presented 
to  any  railway  company  supporting 
a  claim  for  loss,  damage,  or  over- 
charge, such  reference  as  is  possible 
should  be  made  to  the  claim  in  qu^ 
tlon  so  that  the  original  expense  bill 
or  prepaid  bill  of  lading  may  be  lo- 
cated." 

This  letter,  construed  in  the  light 
of  the  language  of  the  Act  of  1909 
to  which  it  refers,  may  fairly  be  re- 
garded as  a  promise  to  pay  all  sums 
charged  and  collected  on  the  busi- 
ness to  which  such  rates  apply  i^ 
excess  of  the  r^ates  so  prescribed. 

The  question  is,  Does  this  consti- 
tute a  new  promise  ^ 
sufficient  to  remove  acuouMiefr 
the  bar  of  the  Stat-  ;itTtI;:!elrect 
ute  of  Limitations? 
The  trial  court  held  not.    In  our 
opinion  this  was  error. 

One  reason  urged  in  support  of 
the  court's  ruling  is  that  the  ^jit- 
ing  does  not  identify  the  plaintiiF? 
claims  and  promise  to  pay  them.  K 
must,  of  course,  do  so  in  order  to 
constitute  a  "new  promise."  Rus- 
sell V.  Davis,  51  Minn.  482,  53  N.  \V. 
766;  Anderson  v.  Nystrora,  Iw 
Minn.  168,  13  L.R.A.(N.S.)  nil 
123  Am.  St.  Rep.  320,  114  N.  ^• 
742,  14  Ann.  Cas.  54.  But  specific 
reference  to  a  particular  claim  is 
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not  necessary.  If  the  language 
\v*ouId  be  sufficiently  specific  in  a 
bond  to  pay  claims,  surely  it  is  suf- 
ficient in  a  new  promise  by  the  debt- 
or. A  general  admission  of  unset- 
tled matters  of  account  between  the 
parties  is  not  sufficient.  Conway  v. 
Reyburn,  22  Ark.  290,  292.  But  if 
the  general  language  refers,  with 
certainty,  to  the  debt,  that  is  suf- 
ficient. A  promise  to  pay  "every 
cent  he  owed  him,"  it  is  held,  suf- 
ficiently identifies  the  debt  sued  on. 
O'Hara  v.  Murphy,  196  111.  599,  68- 
JN.  E.  1081.  It  is  not  necessary  that 
the  new  promise  should  state  the 
amount  of  the  debt.  Conway  v. 
Heyburn,  22  Ark.  290;  First  Nat. 
Bank  v.^  Woodman,  93  Iowa,  668, 
57  Am.  St.  Rep.  287,  62  N.  W.  28 ; 
Wetz  V.  Greffe,  71  111.  App.  313; 
Kincaid  v.  Archibald,  73  N.  Y.  189, 
192;  Abrahams  v.  Swann,  18  W. 
Va.  274,  280,  41  Am.  Rep.  692.  Nor 
even  that  the  amount  should  have 
been  fixed.  "We  owe  you  for  three 
years'  salary"  is  held  sufficient 
though  the  salary  had  never  been 
fixed.  Schmidt  v.  Pfau,  114  111. 
494,  502,  2  N.  E,  527.  An  admis- 
sion of  some  balance  due,  the 
amount  to  be  ascertained  by  arbi- 
tration, is  held  sufficient.  Cheslyn 
V.  Dalby,  10  L.  J.  Exch.  in  Eq.  N. 
S.  21.  A  promise  to  pay  if  the  debt 
is  established  is  held  a  good  new 
promise.  Stanton  v.  Stanton,  2  N. 
H.  425;  Shaw  v.  Lambert,  14  App. 
Div.  265,  43  N.  Y.  Supp.  470;  Read 
v.  Wilkinson,  2  Wash.  C.  C.  514, 
Fed.  Ca&  No.  11,611;  Heylih  v. 
Hastings,  12  Mod.  223,  88  Eng. 
Reprint,  1277.  So  is  a  promise  to 
pay  if  the  debtor  cannot  prove  pay- 
ment. Richmond  v.  Fugua,  33  N.  C. 
(11  Ired.  L.)  445;  Sweet  v.  Hub- 
bard, 36  Vt.  294;  Sothoron  v. 
Hardy,  8  Gill.  &  J.  133.  And  a  pre- 
diction that  nothing  will  be  found 
due,  it  is  held,  does  not  vitiate  the 
promise.  25  Cyc.  1343 ;  Bliss  v.  Al- 
lard,  49  Vt.  350 ;  Read  v.  Wilkinson, 
2  Wash.  C.  C.  514,  Fed.  Cas.  No. 
11,611. 

A  promise  to  pay  all  claims  of  a 
definite  class  is  in  our  opinion  suf- 
ficiently definite.    The  language  of 
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the  letter  "to  the  public,"  promising 
to  pay  all  claims  of  the  class  to 
which  plaintiff's  claims  belong,  suf- 
ficiently identified  plaintiff's  claims. 
This  is  in  accordance  with  the  de- 
cision of  the  Washington  supreme 
court,  in  Belcher  v.  Tacoma  Eastern 
R.  Co.  99  Wash.  34,  168  Pac.  782,  a 
case  so  similar  to  this  one  that,  as 
to  matter  of  identification  of  the 
claim,  we  cannot  distinguish  it. 

3.  Respondent  contends  that  the 
promise  to  entertain  "properly  sup- 
ported" claims  and  "to  make  prompt 
payments  thereof"  was  a  condition- 
al promise,  and  that  the  condition 
was  not  complied  with.  What  is 
meant  by  "properly  supported"  is 
not  very  clear.  It  is  "suggested"  in 
the  letter  that  a  certain  sheet  be 
used  in  submitting  the  claims.  The 
letter  said  the  expense  bill  "should 
accompany"  the  claim,  but  if  it  had 
previously  been  presented  in  sup- 
port of  a  claim  of  some  kind,  then 
"such  reference  as  is  possible  should 
be  made  so  that  it  may  be  located." 
We  are  not  at  all  satisfied  that  there 
was  any  purpose  to  except  from 
this  promise  any  just  claim,  or  to 
make  the  form  of  proof  suggested 
or  any  other  preliminary  proof  a 
condition  to  payment.  Defendant 
did  not  so  treat  its  promise.  The 
correspondence  in  evidence  shows 
that  it  entertained  claims  that  were 
not  supported  by  preliminary  proof. 

If  it  can  be  said  that  this  is  a 
promise  to  pay  only  "properly  sup- 
ported"   claims,     and    if     proper 
"support"  is  a  condition  to  the  oper- 
ation of  the  promise,  this  does  not 
avail     defendant.     A     conditional 
promise    becomes  effectual    to  re- 
move the  bar  of  the  statute  on  ful- 
filment of  the  condi- 
tion by  the  creditor  ^^^^iiiU!!""' 
or  on  his  readiness  ^;;„•^|I?|«;„. 
to    fulfil,      25    Cyc. 
1348.     See  McNab  v.  Stewart,  12 
Minn.   407,   Gil.   291.     After   con- 
siderable   negotiation,    defendant's 
freight  claim  agent  wrote  to  plain^ 
tiff  April  7,  1916,  as  follows :    "We 
regret  exceedingly  the  fact  that  you 
took  the  time  and  trouble  to  furnish 
us   with   the    sheet    showing    the 
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amounts  actually  collected  in  the 
various  claims  presented  by  you,  for 
the  reason  that  we  will  be  unable  to 
handle  the  claims  in  question,  as 
the  shipments  moved  during  the 
period  of  1907-8-9,  and  for  which 
period  all  our  records  have  been  de- 
stroyed." 

And  on  July  25,  1916,  defend- 
ant's "commerce  counsel"  wrote: 
"None  of  the  claims  .  .  .  was  re- 
jected on  the  theory  that  the  Stat- 
ute of  Limitations  had  run  against 
them.  None  .  .  .  was  rejected 
on  any  proof  in  our  possession  that 
such  claim  is  not  legitimate.  The 
sole  reason  for  declining  each  of  the 
claims  above  referred  to  was  and 
is  that  we  were  and  are  unable  to 
verify  its  correctness.  .  .  .  The 
reason  that  we  were  not  able  to 
verify  them  or  check  their  regular- 
ity lay  in  the  fact  that  the  account- 


ing department  records  more  than 
six  years  old  have  been  destroyed.*' 

Surely  after  this  "regret"  that 
the  plaintiff  took  the  time  and 
trouble  to  "support"  its  claims  by 
proof  and  after  these  and  other  re- 
quested avowals  that  the  sole  reason 
for  refusal  to  pay  the  claims  was 
the  destruction  of  its  own  records, 
defendant  will  not  now  be  heard  to 
complain  that  plaintiffs  claims 
were  not  "properly  supported." 

We  are  of  the  opinion  that  the 
letter,  "to  the  public"  of  June  24 
1913,  was  sufficient  as  a  new  prom- 
ise and  that  it  stlarted  a  new  period 
of  limitation.  It  is  proper  to  say 
that  in  L.  Christian  &  Co.  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  135 
Minn.  45,  159  N.  W.  1082,  supra, 
this  letter  was  not  called  to  the  at- 
tention of  the  court  nor  was  any 
new  promise  pleaded  or  proved. 

Order  reversed. 


ANNOTATION. 

General  acknowledgment  or  promise  in 

removing  bar  of  limitation. 


addretied  to  pabUc  m 


Apparently  there  is  but  one  case  in 
addition  to  the  reported  .case  passing 
directly  on  the  question  whether  a 
general  acknowledgment  or  promise  in 
a  statement  addressed  to  the  public  is 
sufficient  to  remove  the  bar  of  the 
Statute  of  Limitations.  In  Belcher  v. 
Tacoma  Eastern  R.  Co.  (1917)  99 
Wash.  34,  168  Pac.  782,  it  appeared 
that  the  defendant  railroad  company 
had  applied  to  the  Public  Service  Com- 
mission to  obtain  permission  to  cancel 
admittedly  unjust  switching  charges 
exacted  of  the  St.  Paul  &  Tacoma  Lum- 
ber Company.  The  defendant  con- 
fessed at  that  time  that  the  lumber 
company  had  been  a  favored  shipper 
and  had  operated  under  a  preferential 
tariff  in  shipping  its  logs.  As  a  means 
of  inducing  the  Commission  to  allow  it 
to  absorb  the  switching  charges,  the 
railroad  imposed  on  itself  an  obliga- 
tion to  "remove  any  suggestion  of  dis- 
criminatory charges  or  violation  of 
the  long  and  short  haul  provision  of 
the  Public  Service  Commission  Act, 
and  as  to  charges  in  excess  of  those 


collected  under  T.  E.  R.  R.  G.  P.  D.  No. 
76,  and  succeeding  issues,  refund  will 
be  made  by  the  Tacoma  Eastern  Rail- 
road to  all  claimants  down  to  the  basis 
prescribed  in  that  tariff."  Action  was 
brought  by  the  plaintiff  to  recover  ex- 
<:ess  payments  arising  out  of  the  claim 
that  the  defendant  had  charged  the 
plaintiff's  assignor,  the  Tidewater 
Lumber  Company,  a  higher  rate,  based 
on  a  higher  minimum  load  per  car,  for 
transporting  its  logs  a  lesser  distance 
on  the  same  line  and  in  the  same  di- 
rection than  it  had  charged  the  St 
Paul  ft  Tacoma  Lumber  Comi>anT 
for  performing  a  like  and  contempo- 
raneous service.  The  defense  was  in- 
terposed that  the  claims  of  the  Tide- 
water Lumber  Company  were  barred 
by  limitation  at  the  time  the  defend- 
ant filed  its  petition  with  the  Public 
Service  Commission.  In  holding  to 
the  contrary  the  court  said:  **The  pe- 
tition was  a  recognition  of  all  claims 
arising  out  of  the  discriminatory  tariff 
under  which  the  St  Paul  ft  Tacoma 
Lumber  Company  had  operated,  and 
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amonnted  to  an  express  promise  to  pay 
all  claims  of  that  class,  and  this,  we 
think,  revived  the  claims  which  there- 
tofore had  been  barred  by  lapse  of 
time.  It  is  true,  the  promise  was  not 
made  directly  to  the  shippers,  but  it 
was  made  to  the  Public  Service  Com- 
mission, which  was  exercising  official 
functions  in  the  interest  of  all  persons 
engaging  in  shipping,  and  was  made 
for  the  express  purpose  of  inviting  an 
order  which  would  redound  to  the 
benefit  of  appellant's  assignor  and  to 
other  shippers  similarly  situated. 
The  petition  therefore  amounted  to  a 
new  promise,  supported  by  the  moral 
obligation  to  pay»  and  revived  the 
claims." 

It  will  be  noted  that  the  essential 
difference  between  the  Belcher  Case 
and  the  reported  case  (Big  Diamond 
Mill  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
ante,  1254)  was  that  in  the  latter  the 
promise  was  made  in  the  form  of  a 
statement  issued  to  the  public  and 
signed  by  the  Commission  and  the 
railroad  companies,  while  in  the  for- 
mer the  promise  was  made  to  the  Com- 
mission. 

The  cases  hereinafter  cited,  while 
not  involving  the  precise  question  un- 
der consideration  in  the  reported  case, 
are  in  some  respects  similar  thereto, 
and  are  considered  to  be  of  sufficient 
importance  to  appear  in  this  annota- 
tion. 

In  Adams  v.  Orange  County  Bank 
(1837)  17  Wend.  (N.  Y.)  514,  it  ap- 
peared that  a  bank,  in  pursuance  of  a 
statute,  published  a  list  of  unclaimed 
deposits  remaining  in  the  bank.  It 
was  held  that  this  was  an  acknowledg- 
ment of  indebtedness  to  the  several 


persons  named  in  the  publication  as 
depositors,  sufficient  to  remove  the  bar 
of  the  Statute  of  Limitations. 

In  Ft.  Scott  V.  Hickman  (1884)  112 
U.  &  150,  28  L.  ed.  686,  5  Sup.  Ct  Rep. 
56,  it  appeared  that  the  finance  com- 
mittee of  a  city  council,  in  a  report  on 
the  city  indebtedness,  recommended 
that  a  circular  letter  offering  a  com- 
promise be  sent  to  persons  holding 
city  bonds  other  than  "Macadam 
bonds,"  as  to  which  the  committee 
made  no  report  further  than  to  include 
them  in  its  statement  of  liabilities. 
The  city  council  adopted  the  report  of 
the  committee,  and  the  circular  let- 
ter, addressed  to  ''each  person  holding 
bonds  of  the  city,''  was  sent  to  each 
holder  of  city  bonds  except  the  holders 
of  the  "Macadam  bonds."  It  was  held 
that  neither  the  report  of  the  com- 
mittee nor  its  adoption  by  the  coun- 
cil, nor  the  circular  letter,  was  such 
an  acknowledgment  of  the  debt  evi- 
denced by  the  named  issue  of  bonds 
as  to  take  them  oat  of  the  bar  of  the 
Statute  of  Limitations. 

In  Houston  v.  Jankowskie  (1890)  76 
Tex.  368,  18  Am.  St  Rep.  57,  13  S.  W. 
269,  it  appeared  that  the  secretary  of 
a  municipality  in  his  annual  report,  in 
which  he  estimated  the  bonded  in- 
debtedness of  a  city,  included  as  a 
valid  claim  bonds  which  were  on  their 
face  barred  by  the  Statute  of  Limita-' 
tions.  It  was  held  that  these  bonds 
were  not  relieved  from  the  bar  of  the 
statute,  as  the  acknowledgment,  in 
order  to  be  effectivOi  must  be  made  by 
the  debtor,  or  someone  authorized  to 
make  it,  and  must  be  made  to  the 
creditor  or  his  agent*         W«  F.  F« 


RE  THOMAS  T.  KERL. 

tdahQ  Supreme  Court '^3iarrh  0,  1920, 

(—  Idaho,  — ,  188  Pac  40.) 

Attorney  and  client  -^  eonvictk»n  of  crime  involving  mmral  tnrpltiide  ^ 
interference  with  military  forces  —  conclusiveness. 

1.  When  an  attorney  at  law,  admitted  to  practise  in  Idaho,  has  been 
convicted  of  a  crime  involving  moral  turpitude  (such  aa  attempted  inter- 

Headnotes  1-8  by  Morgan,  Ch.  J. 
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ference  with  military  forces),  and  a  certified  copy  of  the  record  of  his 
conviction  has  been  filed  in  this  court  with  a  view  to  brining  about  his 
disbarment,  his  guilt  or  innocence  is  not  in  issue.  The  question  is.  Has 
he  been  convicted  of  such  offense?  Comp.  Stat.  1919,  §  6578,  makes  the 
record  of  his  conviction  conclusive  evidence  of  that  fact,  and  Comp.  Stat. 
1919,  §  6590,  prescribes  the  judgment  which  must  be  entered. 
[See  note  on  this  question  beginning  on  page  1262.] 


—  purpose  of  disbarment. 

2.  The  purpose  of  disbarment  is  not 
the  punishment  of  the  attorney,  it  is 
to  protect  the  public  and  those 
charged  with  the  administration  of 
justice  from  the  misconduct  of  per- 
sons who  have  found  their  way  into 
the  legal  profession  and  who  are  unfit 
to  perform  the  duties  of  an  attorney 
at  law. 

[See  2  R.  C.  L.  1088.] 

War  —  interference  with  —  moral 
turpitude. 

3.  If  a  citizen  of  the  United  States  of 
America,  at  a  time  when  our  country 
is  at  war,  knowingly  and  wilfully 
makes  false  statements  with  intent  to 
interfere  with  the  success  of  its  mili- 


tary and  naval  forces  and  with  intent 
to  promote  the  success  of  its  enemies, 
or  wilfully  attempts  to  cause  disloyal- 
ty, insubordination,  mutiny,  and  refus- 
al of  duty  in  its  military  and  naval 
forces,  or  wilfully  obstructs  its  re- 
cruiting and  enlistment  service,  his 
conduct  involves  moral  turpitude. 
[See  2  R.  C.  L.  1100.] 

Att<^ney  and  client  —  power  to  re- 
voke license. 

4.  The  legislature  may  provide  that 
the  conviction  of  an  attorney  in  any 
jurisdiction  of  a  felony  or  misdemean- 
or involving  moral  turpitude,  whether 
his  acts  are  so  designated  by  local 
laws  or  not,  should  be  sufiicient  cause 
for  revoking  his  license. 


Proceedings  for  the  disbarment  of  Thomas  T.  Kerl.    Judgment  of  dis-- 


barment  or^dered. 

The  facts  are  stated  in  the  opinion 

Mr.  Oliver  O.  Haga,  Chairman  of 
•Grievance  Committee  of  the  Idaho  Bar 
Association. 

Mr.  Thomas  T.  Kerl,  in  propria  per- 
sona. 

Morgan,  Ch.  J.,  delivered  the  opin- 
ion of  the  court:, 

Thomas  T.  Kerl,  an  attorney  at 
law  admitted  to  practise  in  the 
courts  of  Idaho,  was,  on  December 
12,  1918,  in  the  district  court  of  the 
United  States  in  and  for  the  Omaha 
division  of  the  district  of  Nebraska, 
convicted  of  violating  the  portions 
of  United  States  Statutes  at  Large, 
vol.  40,  chap.  75,  p.  553  (Comp. 
Stat.  §  10,212c,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  122),  which  are  as 
follows:  "Whoever,  when  the  Unit- 
ed States  is  at  war,  shall  wilfully 
make  or  convey;  false  reports  or 
false  statements  'with  the  intent  to 
interfere  with  the  operation  or  suc- 
cess of  the  military  or  naval  forces 
of  the  United  States,  or  to  promote 
the  success  of  its  enemies,  .  .  . 
and  whoever,  when  the  United 
states  is  at  war,  shall  wilfully  cause 


of  the  court. 

or  attempt  to  cause,  or  incite  or  at- 
tempt to  incite,  insubordination, 
disloyalty,  mutiny,  or  refusal  of 
duty,  in  the  military  or  naval  forces 
of  the  United  States,  or  shall  wil- 
fully obstruct  or  attempt  to  ob- 
struct the  recruiting  or  enlistment 
service  of  the  United  States,  .  .  . 
shall  be  punished  by  a  fine  of  not 
more  than  $10,000  or  imprisonment 
for  not  more  than  twenty  years,  or 
both." 

The  acts  of  which  Kerl  was  con- 
victed consisted  of  certain  state- 
ments which  he  was  alleged  to  have 
made  to  a  number  of  persons  when 
the  United  States  of  America  was 
at  war  with  the  Imperial  German 
government,  with  the  unlawful  in- 
tent and  purposes  above  indicated. 
He  was  sentenced  to  pay  a  fine  of 
$2,000  and  costs,  which  he  paid. 

An  accusation,  accompanied  by 
certified  copies  of  the  indictment, 
verdict,  and  sentence,  was  fiJed  in 
this  court,  and  it  was  therein 
charged  that  Kerl  had  been  convict- 
ed of  a  crime  which  involved  moral 
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turpitude,  bein^:  the  offense  above 
mentioned.  A  citation  was  there- 
upon issued,  directing:  him  to  show 
cause,  if  any  he  had^  why  he  should 
not  be  disbarred.  He  answered  the 
accusation,  both  orally  and  in  writ- 
ing,  admitting  the  conviction  and 
denying  that  the  acts  and  state- 
ments of  which  he  had  been  accused 
and  convicted  involved  moral  turpi- 
tude. He  also  denied  that  he  made 
the  statements,  or  that  he  enter- 
tained the  views  therein  expressed, 
and  he  insists  he  is  now  and  always 
lias  been  a  patriotic  citizen  of  the 
United  States  of  America. 

The  statutes  of  Idaho  applicable 
to  this  case  are  as  follows : 

Comp.  Stat.  §  6678.  ''An  attor- 
ney and  counselor  may  be  removed 
or  suspended  by  the  supreme  court 
and  by  the  district  courts  for  either 
of  the  following  causes,  arising  aft- 
er his  admission  to  practise:  (1) 
His  conviction  of  a  felony  or  mis- 
demeanor involving  moral  turpi- 
tude, in  which  case  the  record  of 
conviction  is    conclusive   evidence. 


»f 


Ck)mp.  Stat  §  6580.  "The  pro- 
ceedings  to  remove  or  suspend  an 
attorney  and  counselor  under  the 
first  subdivision  of  §  6678  must  be 
taken  by  the  court  on  the  receipt  of 
a  certified  copy  of  the  record  of  con- 
viction.   .    .    .** 

Comp.  Stat.  §  6590.  "Upon  con- 
viction, in  cases  arising  under  the 
first  subdivision  of  §  6578,  the  judg- 
ment of  the  court  must  be  that  the 
name  of  the  party  must  be  stricken 
from  the  roll  of  attorneys  and 
counselors  of  the  court,  and  that  he 
be  precluded  from  practising  as 
such  attorney  or  counselor  in  all  the 
courts  of  this  state.    .    •    /' 

The  supreme  court  of  North 
Carolina,  Re  Ebbs,  150  N.  G.  44, 19 
L.RJl.(N.S.)  892,  63  S.  E.  190,  17 
Aim.  Cas.  592,  construing  a  statute 
similar  to  ours,  held  it  did  not  con-* 
fer  power  to  disbar  an  attorney  be- 
cause of  his  conviction  in  the  courts 
ot  another  state,  or  of  the  United 
States,  and  tiie  supreme  court  of 


188  Pac.  40.) 

Oregon,  in  Ex  parte  Biggs,  52  Or. 
438,  97  Pac.  713,  construing  a  like 
statute,  held  that,  because  there 
was  no  offense  known  to  the  law  of 
the  state  as  "conspiracy  to  suborn 
perjury,"  an  attorney's  conviction 
of  that  crime  in  a  Federal  court 
would  not  warrant  his  disbarment. 
In  view  of  the  purpose  of  the  law 
the  opinions  in  these  cases  are  not 
persuasive. 

A  certificate  of  admission  to  the 
bar  is  a  pilot's  license  which  au- 
thorizes its  possessor  to  assume  full 
control  of  the  important  affairs  of 
others  and  to  guide  and  safeguard 
them  when,  without  such  assist- 
ance, they  would  be  helpless.  More- 
over, in  Idaho,  it  is  a  representa- 
tion made  by  this  court  that  he  is 
worthy  of  the  unlimited  confidence 
which  clients  repose  in  their  at- 
torneys; trustworthy  to  an  extent 
that  only  lawyers  are  trusted,  and 
fit  and  qualified  to  discharge  the 
duties  which  devolve  upon  members 
of  his  profession. 

The  purpose  of  disbarment  is  not 
the  punishment  of  the  attorney,  it 
is  to  protect  the  public  and  those 
charged    with    thfe   ^.. 

J      •    •   i.      X*  ^^    Attorney  «nd 

admmiStratlOn        of    clleat— pnrpoa* 

justice  from  the  ^' **-»*«'«»^"*- 
misconduct  of  persons  who  have 
found  their  way  into  the  legal  pro- 
fession and  who  are  unfit  to  per- 
form the  duties  of  an  attorney  at 
law.  Re  Wourms,  31  Idaho,  291^ 
170  Pac.  919. 

It  is  competent  for  the  legisla- 
ture to  provide  that  conviction  of 
an  attorney  in  any  jurisdiction,  of 
a  felony  or  misdemeanor  involving 
moral  turpitude^  whether  his  acts 
are  so  designated  by  the  laws  of  this 
state  or  not,  shall 

be  deemed  to  be  T^^TuVutenu.. 
sufficient  ground 
for  revoking  his  license.  The  Idaho 
legislature  so  provided  by  enacting 
6578,  subd.  1,  above  quoted,  and 
y  not  limiting  its  scope.  Re  Shep- 
ard,  85  Gal.  App.  492,  170  Pac.  442 ; 
Re  Thompson  (Cal.  App.)  174  Pac. 
86;  Re  Kirby,  10  S.  D.  322,  39 
L.R.A.  869,  73  N.  W.  92,  907. 
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If  a  citizen  of  the  United  States 
of  America^  at  a  time  when  our 
country  is  at  war,  knowingly  and 
wilfully  makes  false  statements 
with  intent  to  interfere  with  the 

W«r-lnterfer.         SUCCeSS     Of    itS   mili- 

enee  with*-  tary      and      naval 

moral  turpltade.    ^^^^   ^^^   ^j^j^  ^^^ 

tent  to  promote  the  success  of  its 
enemies,  or  wilfully  attempts  to 
cause  disloyalty,  insubordination, 
mutiny,  and  refusal  of  duty  in  its 
military  and  naval  forces,  or  wil- 
fully obstructs,  or  attempts  to  ob- 
struct, its  recruiting  and  enlistment 
service,  his  conduct  involves  moral 
turpitude.  Re  Hofstede,  SI  Idaho, 
448,  173  Pac.  1087. 

When  an  attorney  at  law,  admit- 
ted to  practise  in  Idaho,  has  been 
convicted  of  a  crime  involving 
moral  turpitude  and  a  certified 
copy  of  the  record  of  his  conviction 


has  been  filed  in  this  court  with  a 

view      to       bringing    Attorney  «il 
about      his       disbar-    eUent-eeavlc- 

ment,  his  guilt  or  iiivoivin«rw!orai 
innocence  is  not  in  {"SJiJ-lTwItM 

issue.     The  question    military  foree*-* 

is,  Has  he  been  con-  -«--'"•--«••- 
victed  of  such  offense?  Comp.  Stat. 
§  6578,  makes  the  record  of  his  con- 
viction conclusive  evidence  of  that 
fact,  and  Comp.  Stat.  §  6590,  pre- 
scribes the  judgment  which  must 
be  entered. 

In  conformity  to  the  require- 
ments of  the  section  last  mentioned 
the  name  of  Thomas  T.  Kerl  will  be 
stricken  from  the  roll  of  attorneys 
and  counselors  of  this  court,  and  he 
will  be  precluded  from  practising 
as  sueh  attorney  or  counselor  in  all 
the  courts  of  this  state.  The  clerk 
is  directed  to  ^iter  judgment  ac^ 
cordingly. 

Rice  and  Budge,  JJ.,  concur; 
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as  ground  for 
attorney. 


or 


It  will  be  seen  iiiat  it  is  held  in  the 
reported  case  (RE  Kerl,  ante,  1269), 
under  the  Idaho  statute  providing  that 
an  attorney  may  be  removed  or  sus- 
pended for  conviction  of  a  felony  or 
misdemeanor  involving  moral  turpi- 
tude, that  it  was  ground  for  disbar- 
ment, that  an  attorney,  had  been  con- 
victed under  the  United  States  statute 
imposing  a  punishment  for  wilfully 
making  or  conveying  false  reports  or 
false  statements  with  the  intent  to  in- 
terfere with  the  operation  or  success 
of  the  military  or  naval  forces  of  the 
United  States  or  to  promote  the  suc- 
cess of  its  enemies,  or  for  wilfully 
inciting  disloyalty,  etc.,  or  attempting 
to  obstruct  the  recruiting  or  enlist- 
ment service  of  the  United  States,  etc. 

It  was  held  in  Re  Hofstede  (1918) 
31  Idaho^  448,  178  Pac.  1087,  under  the 
same  Idaho  statute,  that  an  attorney 
convicted  under  the  United  States 
statute  of  the  crime  of  aiding  another 
to  avoid  registration  under  the  Selec- 
tive Service  Law  of  the  United  States 


(Act  of  May  18»  1917),  and  more  par- 
tic.ularly  of  counseling  and  advising 
youBg  men  of  registration  age  set 
to  register  as  required  by  that  law, 
thereby  seeking  to  interfere  with  the 
government  of  the  United  States  in  its 
efforts  to  raise  an  army  in  time  of  war, 
is  convicted  of  a  crime  "involving 
moral  turpitude,"  and  should  be  dis- 
barred. 

In  Re  Arctander  (1920)  —  Wash. 
— ,  188  Pac.  380,  the  court  disbarred 
an  attorney  who  assisted  some  A^K* 
persons  from  thirty-one  to  forty-six 
years  of  age  in  the  preparation  ox 
their  war  qaesti^nnaires,  charging 
them  $5  apiece,  and  who  also  assisted 
200  registrants  in  the  preparation  of 
affidavits  on  the  government  blank 
form  to  withdraw  intention  of  becom- 
ing citizens  of  the  United  States, 
charging  them  $10  apiece  therefor.  It 
appeared  that  the  legislature  had 
adopted  the  Code  of  Ethics  of  the 
American  Bar  Association  as  the 
standard  of  ethics  a«d  guide  by  the 
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members  of  the  bar,  and  that  it  had 
authorized  the  board  of  examiners  to 
recommend  for  disbarment  all  persons 
'Whose  conduct  was  in  violation  of  the 
purpose  and  spirit  of  the  statute,  and 
that  canon  32  of  such  Code  stated: 
*'But,  above  all,  a  lawyer  will  find  his 
highest  honor  in  a  deserved  reputa- 
tion for  fidelity  to  private  trust  and 
to  public  duty,  as  an  honest  man  and 
as  a  patriotic  and  loyal  citizen."  The 
rules  and  regulationa  prescribed  by 
the  President  under  the  authority  of 
the  Selective  Service  Lsiw  stated  that 
all  lawyers  and  physicians  should  re- 
gard it  as  their  duty  to  identify  them- 
selves with  the  advisory  board,  and 
freely  and  without  compensation  to 
give  their  best  service  to  the  nation, 
and  that  it  is  inconsistent  with  this 
duty  for  lawyers  to  seek  clients  for 
the  purpose  of  urging  and  advocating 
individual  cases  in  any  other  way  than 
as  disinterested  and  impartial  assist- 
ants of  the  selective  service  system. 
As  to  the  preparation  of  the  ques- 
tionnaires, shortly  after  the  attorney 
had  begun  the  work  the  government 
appeal  agent  of  the  city  called  his  at- 
tention to  the  fact  that  he  was  at 
least  violating  the  spirit  of  the  selec- 
tive service  regulations,  and  his  part- 
ner and  other  friends  advised  him  to 
desist.  The  opinion  of  the  board  of 
examiners,  which  was  adopted  by  the 
court,  stated:  "He  resented  the  Pres- 
ident's call  to  the  lawyers  to  serve  the 
nation  and  its  registrants  voluntarily, 
freely,  and  without  charge.  He  did 
just  what  the  regulations  asked  the 
lawyers  not  to  do.  He  became  the  ad- 
vocate for  the  man  who  was  seeking 
to  escape  military  service.  He  re- 
-fused  to  make  out  questionnaires  for 
registrants  who  had  no  claim  for  ex- 
emption. He  refused  to  perform  serv- 
ices whereby  the  War  Department 
could  obtain  the  information  which  it 
needed  for  the  classification  of  regis- 
trants for  military  and  industrial 
service.  He  became  the  advocate,  and 
not  the  disinterested  adviser,  of  the 
slacker  and  of  men  who  were  even 
willing  to  renounce  their  intentions  to 
l)ecome  American  citizens, — ^men  whom 
he  himself  called  sneaks.  .  .  .  From 
the  respondent's  own  admissions  and 


actions,  we  are  regretfully  forced  to 
the  conclusion  that  his  conduct  in  per- 
forming services  for  registrants  un- 
der the  Selective  Service  Law  was  dis- 
loyal, mercenary,  unethical,  and  un- 
professional. Had  the  bar  of  the 
United  States  assumed  the  same  atti- 
tude in  response  to  the  President's 
call  to  duty  that  respondent  did,  it 
would  have  called  down  upon  itself 
the  reprobation  of  the  nation.  It 
would  have  been  disgraced  to  eternity. 
It  is  the  duty  of  the  lawyer,  above  all 
others,  to  seVve  his  country,  and  his 
services  should  always  be  at  his  coun- 
try's call  in  times  of  need.  We  feel 
that  the  respondent  should  not  be  al- 
lowed to  practise  law  before  the 
courts  of  this  state,  and  we  therefore 
respectfully  recommend  his  perma- 
nent disbarment."  (But  it  was  fur- 
ther held  in  the  same  ease  that  it  was 
not  unethical  or  disloyal  for  an  at- 
torney to  prepare  petitions  to  be  pre- 
sented to  the  Norwegian  embassy  in 
asking  the  State  Department  of  the 
United  States  for  the  release  of  Nor- 
wegian subjects  from  military  service, 
under  the  provisions  of  l^e  treaty  of 
the  United  States  with  Sweden  and 
Norway,  and  to  charge  for  such  serv- 
ices.) 

In  Re  Wiltsie  (1920)  —  WartL  — , 
186  Pac.  848,  the  court  disbarred  an 
attorney  for  soliciting  the  emplosnment 
of  claiming  exemptions  for  persons 
subject  to  the  operation  of  the  Se- 
lective Service  Act,  and  for  suggest- 
ing, encouraging,  and  assisting  in  the 
preparation  of  false  affidavits  looking 
to  the  improper  exemption  of  his 
clients,  saying:  "The  charges  of  so- 
licitation of  business,  .  .  ..  and  the 
filing  of  false  claims  of  exemption,  are 
so  well  proved  and  so  flagrantly  un- 
ethical, as  well  as  disloyal,  as  suffi- 
ciently to  evidence  that  degree  of  mor- 
al turpitude  unfitting  the  practitioner 
to  continue  the  practice  of  law  in  this 
state." 

In  Cohen  v.  Wright  (1863)  22  CaL 
293,  in  upholding  the  constitutional- 
ity of  a  statute  that  provided  that  no 
attorney  should  be  permitted  to  prac- 
tise in  any  court  until  he  should  have 
taken  and  filed  the  oath  of  allegiance, 
the  court  said:     "The  public  have  a 


1264 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


IS  A.L.B, 


right  to  demand  that  no  person  shall 
be  permitted  to  aid  in  the  administra- 
tion of  justice  whose  character  is 
tainted  with  dishonesty,  corruption, 
crime,  and,  we  will  add,  disloyalty,  or 
treasonable  acts.  And  his  name  will 
be  stricken  from  the  roll  by  the  court, 
by  a  summary  proceeding,  in  such 
cases,  whether  provided  for  by  statute 
or  not,  as  it  is  a  duty  which  the  court 
owes  to  the  public." 

"The  courts  will  .  .  •  strike  at- 
torneys off  the  rolls  .  .  .  after  be- 
ing convicted  of  seditious  practices." 
Merrilield,  Attys.  p.  90,  citing  Ex  parte 
Frost  (1830)  1  Chitty  (Eng.)  558, 
note. 

In  Dormenon's  Case  (1810)  1  Mart. 
(La.)  129,  the  court  disbarred  an  at- 
torney who,  in  1793,  when  a  municipal 
officer  in  San  Domingo,  aided  and  as- 
sisted the  negroes  in  murdering  and 
massacring  the  whites. 

But  it  was  held  in  Lotto  v.  State 
(1919)  —  Tex.  Civ.  App.  — ,  208  S.  W. 
563,  that  it  was  not  ''dishonorable  con- 
duct," under  the  Texas  statute  pre- 
scribing the  offenses  for  which  an  at- 
torney may  be  disbarred,  for  an  attor- 
ney to  say  to  another  person  that 
"Germany  is  going  to  win  the  war  and 
I  hope  abe  will,"  referring  to  the  war 
then  pending  between  the  United 
States  and  Germany,  the  statute  hav- 
ing been  re-enacted  after  the  court 
construed  the  words  'dishonorable 
conduct"  as  meaning  conduct  as  an 
attorney^  and  only  official  conduct  as 

BQCh. 


It  may  be  noted  that  in  Ex  parte 
Garland  (1867)  4  Wall.  (U.  S.)  3a3, 
18  L.  ed.  366,  the  petitioner,  who  had 
been  a  member  of  the  so-called  Con* 
federate  Congress  during  the  seces* 
sion  of  the  South,  but  had  been  par- 
doned  by  the  President  of  the  United 
States,  applied  for  a  license  to  prac- 
tise law  in  the  United  States  courts 
without  first  taking  an  oath  to  the 
effect  that  he  had  never  voluntarily 
given  aid  to  any  government  hostile  to 
the  United  States,  etc.,  as  required  by 
statute.  It  was  held,  by  a  divided 
court,  that  to  exclude  petitioner  from 
the  practice  of  law  for  that  offense 
would  be  to  enforce  a  punishment  for 
the  offense,  notwithstanding  the  par- 
don, which  the  court  had  no  ri^ht  to 
do;  and  the  petition  was  granted.  Ex 
parte  Law  (1866)  35  Ga.  285,  Fed.  Cas. 
No.  8,126,  was  a  similar  case,  in  which 
the  same  doctrine  was  laid  down. 
*  But  it  is  stated  in  Merrifield's  Law 
of  Attorneys,  page  55,  that  where  as 
attorney  who  had  been  struck  off  the 
roll  upon  a  conviction  for  seditious 
practice  was  afterwards  pardoned, 
"the  court  refused  to  readmit  him, 
stating  that  the  want  of  experience 
arising  from  his  having  discontinued 
practice  was,  independently  of  other 
circumstances,  a  sufficient  ground  for 
not  acceding  to  the  motion,"  citing  Ex 
parte  Frost  (1830)  1  Chitty  (Eng.) 
558,  note. 

Sometimes  the  statutes  expressly 
provide  that  no  person  convicted  of 
treason  shall  be  permitted  to  practise 
in  any  court.  B.  B.  B, 
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Minnesota  Supreme  Court '^January  SOf  19:^0. 

(Stein  V.  Shapiro,  —  Minn.  — ,  176  N.  W.  54.) 

Sale  —  effect  of  custom. 

Previous  dealings,  or  a  well-established  usage  or  custom  of  a  trade, 
cannot  inject  into  a  sales  contract  an  obligation  on  the  part  of  the  seller 
to  deliver  the  goods  sold,  upon  being  tendered  a  draft  drawn  by  the  buyer's 
agent  upon  the  buyer. 

[See  note  on  this  question  beginning  on  page   1268.] 

Headnote  by  Holt,  J. 
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(Stein  V.  Shapiro,  —  Minn.  —,  176  y.  W.  6\.) 

Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Morri- 
son County  (Roeser,  J.)  in  favor  of  plaintiff  and  from  an  order  denying  a 
new  trial  in  an  action  brought  to  recover  damages  for  failure  of  defendant 
to  deliver  goods  which  he  had  contracted  to  sell  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  E.  A.  Kling,  for  appellant:  tween  the  15th  and  25th  of  Janu- 

The  verdict  was  in  clear  violation  of     ary  following.    A  draft  for  $300,  to 


the  instructions  givien  to  the  jury,  and 
is  void. 

Standiford  v.  Green,  54  Neb.  10,  74 
N.  W.  263 ;  Browne  v.  Hickie,  68  Iowa, 
330,  27  N.  W.  276;  Crane  v.  Chicago 
&  N.  W.  R.  Co.  74  Iowa,  830,  7  Am. 
St.  Rep.  479,  37  N.  W.  397 ;  Bushnell  v. 
Chicago  &  N.  W.  R.  Co.  69  Iowa,  620, 
29  N.  W.  753;  Soderburg  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  167  Iowa,  123, 
149  N.  W.  82;  Freel  v.  Pietzsch,  22  N. 
D.  113,  132  N.  W.  779;  King  v.  Lincoln, 
26  Mont.  157,  66  Pac.  886;  Darlington 
Oil  Co.  V.  Pee  Dee  Oil  &  Ice  Co.  68 
S.  C.  46,  46  S.  E.  720;  Aguirre  v.  Alex- 
ander, 58  Cal.  80;  Lynch  v.  Snead  Iron 
Works,  132  Ky.  241,  21  L,R.A.(N.S.) 
852,  116  S.  W.  693;  Rogers  v.  Murray, 
3  Bosw.  357;  Buck  v.  Buck,  122  Minn. 
463,  142  N.  W.  729. 

The  offering  of  the  draft  in  question 
did  not  constitute  payment. 

State  Bank  v.  Byrne,  97  Mich.  178, 
21  L.R.A.  753,  37  Am.  St.  Rep.  332,  66 
N.  W.  355;  Sjoli  v.  Hogenson,  19  N.  D. 
82,  122  N.  W,  1008;  30  Cyc.  1187; 
Goenen  v.  Schroeder,  18  Minn.  66,  Gil. 
51;  National  Bank  v.  Wisconsin  C.  R. 
Co.  44  Minn.  224,  9  L.R.A.  263,  20  Am. 
St.  Rep.  566,  46  N.  W.  342,  560;  Buffalo 
Center  Land  &  Invest.  Co.  v.  Swigart, 
176  Iowa,  422,  166  N.  W.  701 ;  Seattle 
V.  Molin,  99  Wash.  210,  169  Pac.  318; 
Townsend  v.  Swallow,  91  Neb.  564, 136 
N.  W.  730. 

Mr.  David  London  for  respondent. 

Holt,  J.,  delivered  the  opinion  of 
the  court : 

Damages  were  awarded  for  de- 
fendant's failure  to  deliver  goods 
he  had  contracted  to  sell  plaintiff. 
Defendant  appeals  from  an  order 
denjring  a  new  trial. 

Both  parties  deal  in  hides,  plain- 
tiff buying  from  the  smaller  deal- 
ers. Plaintiff's  place  of  business  is 
at  Rice  Lake,  Wisconsin^  and  de- 
fendant's at  Little  Falls,  this  state. 
Jack  Stein  was  plaintiff's  traveling 
agent,  who,  on  December  21,  1918, 
made  a  contract  to  purchase,  at 
prices  specified,  all  the  hides  that 
defendant  might  have  on  hand  be- 
8  A.L.R.— 80. 


apply  on  the  purchase,  was  given 
when  the  contract  was  made.  On 
January  23d  Jack  Stein  came  to 
Little  Falls  to  inspect,  bundle,  and 
weigh  the  hides  that  defendant  had 
on  hand.  Before  the  work  was 
completed  Stein  found  some  fault 
with  the  condition  of  the  hides,  and 
defendant  stated  that  he  would  not 
deliver  them  except  upon  receipt  of 
the  balance  of  the  purchase  price  in 
cash.  Stein  drew  a  draft  on  plain- 
tiff for  $2,114.77,  the  balance  of  the 
purchase  price,  and  gave  to  defend- 
ant. Stein  claims  the  draft  was  ac- 
cepted. Defendant  claims  it  was 
left  on  his  desk  against  his  protest 
that  he  would  not  accept  it,  or  ship 
the  hides  until  he  obtained  his  pay 
in  money.  At  any  rate,  while  Stein 
was  at  the  depot  waiting  to  depart, 
he  telephoned  defendant  that  if  he, 
defendant,  thought  he  could  get 
away  with  the  dirty  trick  of  soak- 
ing the  hides  before  they  were 
weighed  he  was  mistaken.  "Stein 
admits  that  there  was  a  demand  for 
cash,  and  that  he  telephoned  plain- 
tiff to  arrange  with  the  Little  Falls 
bank  to  cash  the  draft.  The  hides 
v/ere  not  shipped,  and  on  January 
27th,  the  draft  was  returned  to 
plaintiff,  with  a  notice  that  defend- 
ant would  not  be  bound  by  the  sale 
because  the  full  purchase  price  was 
not  tendered  in  cash  within  the 
time  set  for  the  delivery  of  the 
hides. 

The  answer  admitted  the  con- 
tract of  sale  set  forth  in  the  com- 
plaint, but  alleged  its  breach  by 
plaintiff  in  failing  to  tender  the 
price  within  the  stipulated  time. 
The  reply  alleged  that  payment  was 
to  be  made  by  draft  as  in  former 
similar  transactions  between  the 
parties  and  in  accordance  with  the 
custom  of  the  trade,  and  that  "'it  is 
the  custom  of  the  trade  in  which 
both  plaintiff  and  defendant  are  en- 
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^aged,  and  of  which  both  had  no- 
tice, to  pay  for  merchandise  sold 
under  this  and  similar  contracts  by 
drafts." 

The  jury  were  instructed  that  a 
recovery  could  be  had  for  failure  to 
deliver  if  they  found  that  defendant 
accepted  the  draft  in  payment  of 
the  hides.  No  such  issue  was  tend- 
ered by  the  pleadings ;  but  evidence 
directed  thereto  was  offered  by  both 
sides,  was  received  without  objec- 
tion, and  no  fault  was  found  with 
its  submission  to  the  jury.  Hence 
if  it  could  be  ascertained  that  the 
jury  solved  this  issue  in  favor  of 
plaintiff,  the  verdict  should  stand. 
But  that  cannot  be  done,  for  the 
court  also  left  to  the  jury  two  other 
issues,  either  of  which,  determined 
in  plaintiff's  favor,  would  also  en- 
title him  to  a  verdict.  If  either  of 
the  two  issues  thus  submitted  do 
not  warrant  such  a  verdict  there 
must  be  a  new  trial.  In  regard  to 
the  two  issues  referred  to,  the 
charge  was:  "If  you  find  that  by 
previous  dealings  there  had  been 
established  a  course  of  dealings  be- 
tween the  parties  whereby  the  de- 
fendant had  previously  accepted  the 
draft  of  plaintiff  in  payment  for 
purchases  made,  or  if  you  find  that 
there  is  a  custom  of  the  hide  busi- 
ness, in  this  locality,  of  which  both 
parties  had  notice  so  as  to  bind 
them,  that  payment  for  the  pur- 
chase of  hides  by  hide  dealers  is 
made  by  draft  and  not  by  cash,  then 
it  was  the  duty  of  defendant  to  ac- 
cept plaintifTs  draft  on  January 
24th." 

Error  is  assigned  upon  this  in- 
struction. It  is  well  settled  that 
where  a  contract  for  the  sale  of 
goods  is  silent  as  to  the  manner  of 
the  purchase  price,,  payment  in 
money  or  legal  tender  must  be  made 
or  offered  before  delivery  of  the 
goods  can  be  demanded.  And  §  42, 
chap.  465,  Laws  1917  (Gen.  Stat. 
Supp.  1917,  §  6015-42),  the  Uni- 
form  Sales  Act,  provides:  "Unless 
otherwise  agreed,  delivery  of  the 
goods  and  payment  of  the  price  are 
concurrent  conditions." 

Payment  of  the  price  wa»  here 


necessary  before  the  seller  could  be 
placed  in  default,  for  Uiere  ia  no 
contention  that  the  sale'  was  on 
credit.  Nor  is  there  any  claim  that 
there  was  a  tender  of  the  purchase 
price  in  money.  Unless  the  draft 
drawn  upon  plaintiff  by  his  agent 
Stein  was  either  accepted  in  pay- 
ment, or  unless  a  provision  may  be 
incorporated  into  the  contract  of 
sale  that  such  draft  should  be  ac^ 
cepted  in  payment  because  of  the 
evidence  received  of  prior  use  of 
drafts  in  the  deals  between  the  par- 
ties, or  because  of  the  usage  or  cus- 
tom of  the  trade  testified  to, 
defendant  must  be  conceded  the 
right  to  have  the  balance  of  the  pur- 
chase price  in  cash  before  he  could 
be  required  to  deliver  the  hides.  It 
would  seem  entirely  clear  that  tte 
fact  that  defendant  had,,  in  prior 
deals  with  plaintiff,  accepted  such 
drafts,  cannot  inject  into  all  subse- 
quent contracts  of  sale  an  agree- 
ment to  accept  drafts  in  lieu  of 
money,  unless  some  new  principle 
of  contracts  is  furnished  by  §  71  of 
chapter  406  (Gen.  Stat.  Supp.  1917, 
§  6015-71),  which  provides: 
'•Where  any  right,  duty  or  liability 
would  arise  under  a  contract  to  seU 
or  a  sale  by  implication  of  law,  it 
may  be  negativeid  or  varied  by  ex- 
press agreement  or  by  the  course  of 
dealing  between  the  parties,  or  by 
custom,  if  the  custom  be  such  as  to 
bind  both  parties  to  the  contract  or 
the  sale." 

We  do  not  think  this  section  adds, 
or  was  intended  to  add,  anything 
new  to  sales  contracts,  but  is  rather 
in  recognitioB  of  extsting  c<Mitract 
law.  Tht  duty  or  liability  to  pay 
the  priee  for  goods  purchiased  can 
hardly  be  said  to  arise  by  implica- 
tion, for  it  is  the  essence  of  every 
sale.  The  same  is  the  fact  that  the 
purchaser  is  entitled  to  the  stipulat- 
ed price  in  money  or  in  legal 
t^ider. 

We  think  neither  previous  deal- 
ings  nor   the   custom   testified   to 
should    be  held    to 
import  into  a  sales  tUX^;^  •* 
contract  an  obliga- 
tion on  the  seller  to  accept  an  order 
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or  draft  drawn  by  the  buyer's  agent 
upon  the  buyer  as  payment.  As 
long  as  the  seller  has  possession  of 
the  goods  he  has  a  seller's  lien 
thereon,  and  may  retain  possession 
until  the  price  is  paid  or  tendered 
in  money.  It  is  true  that  it  has  been 
held  that,  where  a  general  well- 
established  custom  prevails  in  a 
trade,  contracts  pertaining  to  such 
trade  are  made  with  reference  to 
Buch  custom.  Paine  v.  Smith,  33 
Minn.  495,  24  N.  W.  305;  McDon- 
aid  V.  Union  Hay  Co.  —  Minn.  — , 
172  N,  W.  891.  But  such  custom  or 
^'usage  cannot  be  allowed  to  sub* 
vert  a  well-settled  rule  of  law." 
Olobe  Mill,  Co.  v.  Minneapolis  Ele- 
vator Co.  44  Minn.  153,  46  N.  W. 
306.  ''Custom  will  not  be  allowed 
to  vary  or  contradict  the  plain  ex- 
pressed terms  of  a  contract,  or  to 
imply  from  these  terms  an  obliga- 
tion different  from  what  the  law 
would  imply,  or  to  imply  an  obliga- 
tion in  the  absence  of  any  contract 
on  the  subject."  E.  L.  Welch  Co.  v. 
Lahart  Elevator  Co.  122  Minn.  432, 
142  N.  W.  828.  In  Southwestern 
freight  &  Cotton  Press  Co.  v. 
Stanard,  44  Mo.  71,  100  Am.  Rep. 
255,  the  court  said :  ''But  evidence 
of  custom,  however,  is  nevef  admis- 
sible to  oppose  or  alter  a  general 
principle  or  rule,  so  as  to  make  the 
rights  and  liabilities  of  parties  oth- 
«r  than  they  are  at  law." 

Nor  will  evidence  of  an  unreason- 
Able  usage  or  custom  be  permitted 
to  inject  an  obligation  into  a  con- 
tract. Byrd  v.  Beall,  150  Ala.  122, 
124  Am.  St.  Bep.  60,  43  So.  749. 
And  it  might  well  be  held  that  a 
custom  which  requires  the  delivery 
of  goods  sold  upon  the  mere  receipt 
of  an  order  or  draft,  like  the  one  in 
this  case,  is  unreasonable  and  con- 
trary to  the  well-settled  rule  of  law 
which  assures  to  the  seller  the  price 
in  money  and  gives  him  a  lien  upon 
the  goods  therefor,  and  possession 
to  enforce  it.  I^any  things  may 
liappen  between  the  making  of  a 


contract  for  the  sale  of  goods  and 
the  time  set  for  payment  and  deliv- 
ery, such  as  insolvency  of  the  buyer 
or  disputes  which  might  culminate 
in  a  lawsuit,  which  the  seller  might 
be  forced  to  bring  in  a  foreign  juris- 
diction if  he  be  denied  his  right  to 
payment  in  money  concurrent  with 
delivery. 

The  custom  proven  should  hardly 
amount  to  more  than  this :  In  trans- 
actions between  dealers  the  con- 
venience of  the  buyer,  and  perhaps 
the  seller  also,  is  usually  served  by 
using  the  buyer's  checks  or  drafts 
drawn  on  him  by  his  agent  to  settle 
for  purchases,  but,  although  so 
used,  both  parties  understand  that 
the  check  or  draft  is  accepted  from 
choice  in  the  particular  case,  and 
not  from  an  obligation  of  the  con- 
tract, and  only  as  conditional  pay- 
ment. Nearly  all  large  transactions 
between  dealers  of  good  repute  are 
by  checks  or  drafts.  The  risk  of 
carrying  large  sums  of  money  to 
pay  for  goods  purchased  in  busi- 
nesses carried  on  in  the  manner 
which  plaintiff  was  doing  is  so  ap- 
parent that  no  one  attempts  it.  But, 
notwithstanding  this  manner  of  us- 
ing checks  or  drafts,  it  should  be, 
and  we  think  it  is,  well  understood 
that  a  seller  is  free  to  insist  on  cash 
when  to  him  it  seems  best  to  have  it, 
unless  there  is  a  specific  agreement 
in  the  contract  to  accept  something 
else  in  lieu  thereof.  It  might  weU 
be  that  the  course  of  dealing  or  this 
custom  might  avail  to  avoid  a  de- 
fault of  forfeiture.  That  is,  when 
defendant  refused  the  draft,  their 
previous  dealings  or  the  custom  to 
settle  with  drafts  might  have  given 
plaintiff  a  reasonable  time  to  pro- 
duce and  tender  the  balance  of  the 
purchase  price  in  money.  But  that 
question  is  not  involved  and  is  not 
decided,  for  there  was  no  tender  of 
money  at  any  time. 

Our  conclusion  is  that  there 
should  be  a  new  trial. 

Order  reversed. 
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ANNOTATION. 

Custom  or  previous  dealing  as  imposing  an  obligation  upon  party  to  contract 

to  accept  something  else  in  lieu  of  cash. 


The  annotation  does  not  cover  the 
question  as  to  what  money  is  legal 
tender,  nor  generally  as  to  what  kinds 
of  money  a  creditor,  or  one  entitled  by 
contract  to  pa3rment,  may  be  obliged  to 
take.  Nor  does  it  cover  cases  which 
turn  on  the  interpretation  of  the  par- 
ticular wording  of  the  contract,  such 
as  a  contract  for  payment  in  "cur- 
rency." Some  cases  which  are  of 
these  classes  are  cited,  however,  part- 
ly for  illustrative  purposes,  and  partly 
because  the  particular  case  is  of  value 
on  the  present  question  by  reason  of 
the  method  of  treatment  of  the  ques- 
tions involved. 

The  reported  case  (Stein  v.  Scha- 
PIBO,  ante,  1264)  in  holding  that  pre- 
vious dealings,  or  a  well-established 
usage  or  custom  of  trade,  cannot  inject 
into  a  sales  contract  an  obligation  on 
the  part  of  the  seller  to  deliver  the 
goods  sold,  upon  being  tendered  some- 
thing else  in  lieu  of  cash,  such  as  a 
draft  drawn  by  the  buyer's  agent  up- 
on the  buyer,  seems  sound  in  principle, 
although  no  case  precisely  similar  has 
been  found.  It  is  supported  by  a 
number  of  cases  cited  in  the  present 
annotation,  arising,  however,  under 
somewhat  different  circumstances.  It 
will  be  observed  that,  in  the  Stein 
Case,  the  court  stated  that  it  might 
well  be  that  a  course  of  dealing,  or 
custom,  might  avail  to  avoid  a  default 
or  forfeiture;  that  is,  when  the  seller 
refused  the  draft,  the  previous  deal- 
ings of  the  parties,  or  custom  to  settle 
with  drafts,  might  have  given  the 
buyer  a  reasonable  time  to  produce 
and  tender  the  purchase  price  in  mon- 
ey. And  there  are  several  decisions 
to  the  effect  that  custom  or  usage  may 
be  shown  for  the  purpose  of  proving 
the  readiness  of  the  buyer  to  comply 
with  the  terms  of  the  contract,  where 
he  went  to  the  seller's  place  of  busi- 
ness to  take  possession  of  the  goods 
and  had  only  commercial  paper  as  pay- 
ment. But  in  these  cases  the  refusal 
on  the  part  of  the  seller  to  perform  the 
contract  was  not  placed  on  the  ground 


that  payment  was  not  offered  in  cash* 
Such  cases,  however,  are  distinguish- 
able from.  Stein  v.  Schapiro,  ante, 
1264,  and  apparently  should  not  be 
construed  as  supporting  the  view  that 
custom  or  previous  dealing  may  im- 
pose an  obligation  on  a  party  to  a  con- 
tract to  accept  something  else  in  lieu 
of  cash. 

Thus,  in  Hughes  v.  Knott  (1905)  188 
N.  C.  105,  50  S.  E.  586,  3  Ann.  Cas.  903, 
holding  that  evidence  of  a  geneiial  cus- 
tom in  the  tobacco  trade  to  accept 
checks  in  payment  of  tobacco  sold  was 
admissible  in  an  action  by  the  buyer 
against  the  seller  for  the  possession 
of  the  property,  the  question  arose  in 
connection  with  that  as  to  the  alleged 
readiness  of  the  buyer  to  perform  the 
contract,  he  having  testified  that  on 
the  day  for  performance  he  had  a 
check  and  other  collateral  which  could 
be  promptly  converted  into  cash,  and 
did  not  ask  the  seller  to  take  his  check, 
but  told  him  that  he  would  get  the 
money  the  next  day  and  pay  him.  The 
court  said  that  evidence  of  such  cus- 
tom was  admissible  not  for  the  pur- 
pose of  varying  the  contract,  but  of 
interpreting  its  terms;  and  that  if  on 
the  day  for  performance  the  buyer 
went  to  the  warehouse  of  the  seller 
during  business  hours  for  the  purpose 
of  paying  for  the  tobacco,  and  had 
available  funds  for  that  purpose,  ei- 
ther in  money  or  checks,  which  he 
could  have  promptly  converted  into 
money,  and  the  seller  was  not  at  its 
place  of  business,  the  buyer  must 
be  relieved  of  the  duty  of  convert- 
ing the  checks  into  'currency  on 
that  day,  and  carrying  the  same 
about  on  his  person  until  he  could 
find  the  seller;  that,  If  the  buyer's 
view  of  the  entire  transaction  was 
correct,  he  should  have  been  allowed 
a  reasonable  time,  lifter  the  refusal  of 
the  seller  to  deliver  the  tobacco,  to 
convert  his  funds  into  currency,  and, 
if  the  funds  were  available  for  that 
purpose,  the  jury  would  be  justified  in 
finding  that  he  was  ready,  able,  and 
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mnlling;  within  the  terms  of  the  con- 
tract. 

"We  have  held,"  said  the  court  in 
Hughes  V.  Knott  (N.  C.)  supra,  "tha]t 
testimony  tending  to  show  a  custom 
among  cotton  dealers  to  accept  checks 
in  payment  for  cotton  sold  in  large 
Jots  was  competent.''  This  proposition 
is  supported  by  Blalock  v.  Clark 
(1904)  137  N.  C.  140,  49  S.  E.  88, 
Inhere,  in  an  action  by  the  buyer  of 
cotton  against  the  seller  for  breach  of 
contract,  it  was  held  that,  the  contract 
being  silent  as  to  the  mode  of  payment 
for  the  cotton,  it  was  competent  for  the 
buyer  to  show  a  general  commercial 
custom  and  usage  among  cotton  deal- 
ers as  to  the  method  of  paying  for 
cotton  in  large  lots,  and  that  evidence 
was  admissible  of  a  well-established 
custom  to  pay  therefor  by  check.  In 
this  case  also  the  admissibility  of  evi- 
dence of  the  custom  arose  in  connec- 
tion with  the  question  of  the  buyer'a 
readiness  to  pejrform. 

Ordinarily,  however,  it  seems  clear 
that  the  rule  of  law  by  which  parties 
entitled  by  contract  to  payment  are 
entitled  to  payment  in  legal  tender 
currency  cannot  be  changed  by  custom 
or  prior  dealings  of  the  parties. 

It  was  held  in  State  ex  rel.  News 
Pub.  Co.  V.  Park  (1917)  166  Wia.  386, 
165  N.  W.  289,  that  the  terms  of  a 
definite  and  unambiguous  contract  of 
sale,  to  make  payment  monthly  "by 
cash  payable  in  funds  current  in  Chi- 
cago or  New  York,"  could  not  be 
varied  by  evidence  that  the  seller  had 
been  in  the  habit  of  receiving  person- 
al checks  of  the  buyer  in  payment  of 
instalments  due  under  previous  con- 
tracts, the  court  stating  that  at  most 
this  seemed  to  have  been  a  mere  in- 
dulgence, and,  even  if  it  rose  to  the 
dignity  of  custom,  could  not  vary  the 
terms  of  the  contract. 

And  the  rule  that  a  creditor  cannot 
be  compelled  by  custom  to  receive  any- 
thing in  payment  of  his  debt  except 
legal  tender  currency  is  supported  by 
the  case  of  Marine  Bank  v.  Chandler 
(1862)  27  lU.  525,  81  Am.  Dec.  249, 
holding  that  a  custom  by  business  men 
of  a  particular  place  to  receive  depre- 
ciated paper  money  in  payment  of 
their  debts  would  not,  in  the  absence 


of  a  special  agreement,  bind  a  depos- 
itor in  a  bank  to  accept  payment  in 
such  money,  especially  where  he  did 
not  reside  in  that  place.  The  court 
said:  'That  parties  may  contract  to 
receive  any  commodity  in  lieu  of  mon- 
ey, in  payment  of  indebtedness,  is  un- 
deniably true.  This  can  only  be  done 
by  special  agreement,  and  not  by  usage. 
No  custom  can  compel  a  creditor,  in 
the  absence  of  a  special  agreement,  to 
receive  anything  but  the  constitutional 
currency  of  the  country.  The  fact 
that  the  business  men  of  the  particular 
place  have  been  in  the  habit  of  receiv- 
ing depreciated  paper  money  in  pay- 
ment of  their  demands  by  no  means 
proves  that  all  creditors  in  that  local- 
ity have  agreed  to  receive  the  same, 
much  less  a  person  residing  hundreds 
of  miles  distant.  To  have  such  an  ef « 
feet,  a  special  agreement  must  be 
proved." 

To  the  same  effect  is  Marine  Bank  v. 
Birney  (1862)  28  111.  90,  holding  that 
a  bank  which  credited  a  depositor's 
account  with  a  certain  number  of  dol- 
lars, received  in  Illinois  currency, 
could  not,  when  sued  by  the  depositor, 
prove  a  custom  of  the  banks  in  the 
city  in  question  to  pay  deposits  in  de- 
preciated Illinois  bank  bills.  The 
court  referred  to  the  fact  that  the 
letter  of  advice  acknowledging  the 
deposit  did  not  state  that  it  was  pay- 
able in  the  kind  of  funds  deposited, 
but  stated  that  a  certain  number  of 
dollars  had  been  received,  and  the 
court  said  that  ''whether  that  amount 
was  received  in  bank  paper,  in  cattle, 
horses,  grain,  or  other  conunodity, 
could  not  change  the  liability  to  pay 
the  number  of  dollars  received.  .  .  . 
The  liability  is  for  money,  and  not  for 
bank  bills.  .  .  .  The  evidence  as  to 
custom  of  Chicago  bankers  was  prop- 
erly rejected.  Appellant  had  no  right 
to  alter,  change,  or  modify  the  agree- 
ment by  the  proof  of  a  custom.  .  .  . 
The  credit  was  given  for  dollars,  and 
proof  could  not  be  heard  to  show  that 
it  could  be  paid  in  something  else." 

And  in  Howes  v.  Austin  (1864)  35 
111.  396,  the  court  instructed  the  jury, 
in  an  action  on  a  check,  that  the  word 
''dollars"  in  the  check  "means  dollars 
in  the   lawful   money  of  the  United 
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States,  and  it  cannot  be  explained,  ei- 
ther by  verbal  agreement,  or  by  cus- 
tom, or  any  mercantile  or  other  usage, 
to  have  any  other  or  different  meaning 
than  that,  and  all  evidence  given  to 
establish  such  custom  or  usage  should 
be  rejected."  The  instructions  given 
were  assigned  as  error,  and  the  judg- 
ment for  the  plaintiff  affirmed  on  ap- 
peal, although  the  particular  question 
here  under  consideration  is  not  dis- 
cussed in  the  opinion. 

So,  it  was  held  in  Buford  v.  Tucker 
(1870)  44  Ala.  89,  that,  in  an  action 
on  a  note  given  in  1865  for  the  hire 
of  a  slave,  evidence  was  inadmissible 
of  a  custom  at  the  time  the  note  was 
given,  in  the  county  where  the  parties 
resided,  that  in  the  case  of  a  contract 
employing  the  word  "dollars,"  without 
designating  the  kind  of  dollars,  the 
contract  was  to  pay  in  Confederate 
money.  The  court  said  that,  Confed- 
erate money  having  been  first  issued 
about  1862,  the  alleged  custom  wanted 
antiquity  and  other  elements  requisite 
to  a  good  custom. 

The  annotation  does  not  cover  in 
general  the  question  of  the  right  to 
discharge  in  Confederate  money  an  ob- 
ligation incurred  during  the  Civil  War. 
See,  for  example,  Austin  v.  Kinsman 
(1867)  84  S.  C.  Eq.  (13  Rich.)  259,  and 
Bryan  v.  Harrison  (1877)  76  N.  C.  360, 
on  the  question  whether  parol  evi- 
dence is  admissible  to  explain  the  use 
of  the  term  "dollars"  in  a  note  given 
in  1862,  for  the  purpose  of  showing 
that  payment  was  contemplated  in 
Cojifederate  money.  In  Taylor  v. 
Bland  (1883)  60  Tex.  29,  where  this 
question  was  involved,  the  court  stat- 
ed that  after  the  close  of  the  Civil  War 
many  contracts  made  during-  its  exist- 
ence, payable  in  "dollars,"  came  before 
the  state  and  Federal  courts  for  con- 
struction, and  that  the  construction 
finally  settled  upon  was  that  where 
the  contract  is  payable  in  "dollars," 
without  designating  the  kind  of  money 
meant,  the  presumption  is  that  the 
contract  called  for  legal. tender  "dol- 
lars;" but  that  the  facts  and  circum- 
stances attending  the  transaction  were 
admissible  for  the  purpose  of  rebut- 
ting that  presumption  and  of  showing 


that  in  fact  the  term  meant  Confed- 
erate "dollars." 

A  custom  in  1863  or  1864,  in  a  south- 
ern state,  to  pay  debts  in  Confederate 
money,  was  held  invalid  in  Williamson 
V.  Richardson  (1867)  Fed.  Cas.  No. 
17,764. 

The  holder  of  a  promissory  note,  it 
was  held  in  Lord  v.  Burbank  (1841)  18 
Me.  178,  is  not  bound  by  a  usage  to 
accept  pa3rment  in  common  paper  cur- 
rency instead  of  specie. 

In  Thompson  v.  Riggs  (1866)  5 
Wall.  (U.  S.)  663,  18  L.  ed.  704,  the 
question  arose  as  to  whether  a  bank 
which  had  received  a  general  deposit 
in  specie  could  discharge  the  obliga- 
tion in  treasury  notes,  which  were 
legal  tender,  but  of  depreciated  value 
as  respects  specie.  It  was  held  that, 
as  the  deposit  was  general  and  title 
to  the  money  deposited  had  passed  to 
the  bank,  the  general  rule  of  law  by 
which  the  debt  could  be  discharged  by 
such  money  as  was  legal  tender  could 
not  be  controlled  by  evidence  of  a  local 
custom  of  bankers  to  distinguish  be- 
tween deposits  in  specie  and  in  depre- 
ciated paper  money,  and  to  pay  the 
former  in  coin. 

It  was  held  also  in  Veeche  v.  Gray- 
son (1823)  1  Mart.  N.  S.  (La.)  133, 
that  in  an  action  on  a  note  payable  in 
dollars,  parol  evidence  was  inadmis- 
sible to  prove  that  the  currency  and 
medium  of  exchange  in  Kentucky, 
where  the  note  was  executed,  consist- 
ed of  notes  of  the  bank  of  Kentucky, 
and  that,  according  to  the  custom  and 
usage  of  trade,  notes  of  individuals  to 
pay  money  were  payable  in  such  bank 
notes,  unless  the  contract  expressly 
provided  for  payment  in  specie. 

The  proposition  that  a  custom  can- 
not be  shown  to  discharge  by  payment 
in  kiiid  an  obligation  to  pay  damages 
for  breach  of  a  contract  of  warranty 
finds  support  in  Johnson  v.  Gilfillan 
(1863)  8  Miim.  395,  Gil.  352,  although 
stress  is  laid  in  the  opinion  on  the  fact 
that  antiquity,  one  of  the  essential  el- 
ements of  a  valid  usage,  was  wanting 
in  this  case,  the  business  of  dealing 
in  land  warrants,  which  formed  the 
subject-matter  of  the  sale  in  this  in- 
stance, and  which  was  formerly  not 
assignable  at  law,  being  of  recent  date. 
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Although  not  strictly  In  point,  atten* 
lion  is  called  to  Pilmer  v.  Bank  of  Dee 
Moines  (1864)  16  Iowa,  321,  faoldinjr 
thaty  in  an  action  on  a  draft  payable  in 
"'currency/'  evidence  is  admissible  of 
the  fireneral  and  tustomary  meaning  of 
the  term  "currency"  at  the  place  of 
payment* 

And  on  the  question  whether  a  con- 
tract made  at  Ceylon  to  pay  for  goods 
deliverable  at  New  York,  "in  cash," 
meant  a  payment  in  specie, — ^gold  or 
silver, — ^it  was  held  in  Gladstone  v« 
Chamberlain  (1867)  Fed.  Cas.  No. 
5,469,  that  the  meaning  of  the  phrase 
"to  be  paid  in  cash"  might  be  ex- 
plained by  the  usage  and  custom  of 
the  trade,  if  any  existed. 

But  see  Marc  v.  Kupfer  (1864)  34 
HL  286,  construing  the  term  "funds 
current"  in  a  draft,  and  holding  that 
in  an  action  on  the  draft  evidence  was 
inadmissible  that  the  term  had  a  local 
meaning  at  the  place  where  the  draft 
was  payable,  and  was  understood 
there,  and  throughout  the  state,  to 
mean  Illinois  bank  notes,  which  were 
then  greatly  below  par. 

There  are  a  number  of  cases  involv- 
ing the  question  of  forfeiture  of  an 
insurance  policy  for  nonpayment  of 
the  premium,  as  affected  by  the  cus- 
tom of  the  company  to  accept  checks 
or  other  negotiable  paper  in  payment 
of  premiums.  But  these  cases,  which 
turn  on  the  principle  of  estoppel  or 
of  waiver  of  the  company  to  insist  on 
B  strict  compliance  with  the  contract, 
constitute  a  distinct  class,  affected  by 


special  considerations,  and  no  attempt 
to  cover  them  is  made  in  the  present 
annotation.  It  will  be  observed  that 
the  question  in  these  cases  is  distinct- 
ly different  from  that  involved  in  the 
reported  case  (Stejn  v.  Schapiro, 
ante,  1264),  where  the  question  was 
whether  the  seller  was  obliged  to  de- 
liver the  goods  on  being  tendered  a 
draft.  In  the  latter  case,  if  the  draft 
was  not  paid,  the  seller  would  have 
only  his  right  of  action,  while  in  the 
insurance  cases  referred  to  it  seems 
clear  that  nonpayment  of  the  check  or 
draft  would  be  a  good  defense  in  an 
action  on  the  policy.  As  illustrative  of 
the  class  of  cases  referred  to,  involv- 
ing the  question  of  forfeiture  of  an 
insurance  policy  for  nonpayment  of 
the  premium,  as  affected  by  the  cus- 
tom of  the  company  to  accept  checks 
or  other  negotiable  paper  in  payment 
of  premiums,  attention  is  called  to  the 
following:  Krebs  v.  Security  Trust  & 
K  Ins.  Co.  (1907)  156  Fed.  294;  Trav- 
elers Ins.  Co.  V.  Brown  (1903)  138  Ala*. 
526,  35  So.  463 ;  Continental  Ins.  Co.  v. 
Hargrove  (1909)  131  Ky.  837,  116  S. 
W.  256;  Hartford  Life  &  Annuity  Ins» 
Co.  V.  Eastman  (1898)  54  Neb.  90,  74 
N.  W.  394;  Kenyon  v.  Knights  Templar 
&  M.  Mut.  Aid  Asso.  (1890)  122  N.  Y. 
247,  25  N.  E.  299;  Van  Bokkelen  v. 
Massachusetts  Ben.  Asso.  (1895)  90 
Hun,  330,  35  N.  Y.  Supp.  865;  Hollo- 
well  V.  Life  Ins.  (3o.  (1900)  126  N.  C. 
398,  35  S.  E.  616;  Texas  Mut.  L.  Ins. 
Co.  V.  Munson  (1882)  2  Posey,  Unrep» 
Cas.  (Tex.)  649.  B.  £.  H. 


JOSIE  TREBOWOSKI,  Respt, 

V. 

TOWN  OF  RINGLE  et  al.,  Appts. 

Wisconsin  Supreme  Court -^  June  12^  1917, 
(166  Wis.  687.  163  N.  W.  165.) 

BlghwBj  — -  defect  on  town  line  —  liability. 

In  case  of  injury  because  of  a  defect  in  a  highway  at  the  point  where 
it  crosses  the  boundary  line  between  two  towns,  the  towns  are  liable  joint- 
ly and  severally  under  a  statute  providing  that  if  any  damage  shall  hap- 
pea  by  reason  of  want  of  repair  of  any  road  in  any  town  the  person  in- 
jured shall  have  a  right  to  sue  and  recover  against  any  such  town. 

iSee  note  an  this  question  beginning  on  page  1274.] 
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Separate  appeals  by  defendants  from  an  order  of  the  Circuit  Court 
for  Marathon  County  (Reid^  J.)  overruling  demurrers  to  the  complaint 
in  an  action  brought  to  recover  damages  for  personal  injuries  for  which 
defendants  were  alleged  to  be  responsible.    Affirmed. 


Statement  by  Marshall,  J. : 
The  appeals  are  from  an  order 
overruling  demurrers  to  the  com- 
plaint for  insufficiency  and  mis- 
joinder of  defendants.  The  allega- 
tions of  the  complaint  were  suffi- 
cient to  constitute  a  cause  of  action 
against  each  and  both  of  the  defend- 
ants, if  there  can  be  a  joint  statu- 
tory liability  for  a  personal  injury 
against  two  towns  under  the  cir- 
cumstances  stated,  which  were  to 
this  effect:  The  towns  of  Ringle 
and  Pike  Lake  adjoin,  with  a  north 
and  south  highway  crossing  the 
boundary  between  the  two.  At  a 
point  on  the  ground  in  the  town  of 
Ringle,  about  5  rods  north  of  such 
boundary  and  1  rod  east  of  the  cen- 
ter of  the  traveled  way,  a  telephone 
wire  was  extended  southwesterly  to 
the  top  of  a  telephone  pole  located 
in  the  town  of  Pike  Lake,  about  4 
rods  south  of  such  boundary  and  1 
rod  west  of  such  center  line  so  that, 
at  the  point  where  such  way  crossed 
such  boundary,  the  wire  was  about 
7  feet  from  the  ground.  Plaintiff, 
while  traveling  with  ordinary  care 
south  on  such  way,  seated  in  a  top 
wagon  to  which  a  team  of  horses 
was  attached  and  being  driven  with 
ordinary  care,  was  severely  injured 
by  the  top  coming  in  contact  with 
the  wire  at  such  point,  causing  the 
horses  to  become  frightened  and  the 
wagon  to  be  upset.  In  due  time  no- 
tice of  the  injury  and  claim  for 
damages  were  served  on  the  proper 
officers  of  both  towns.  As  to  the 
place  of  injury,  the  complaint  stat- 
ed this :  ''When  said  plaintiff 
reached  the  intersection  point 
where  said  highway  intersects  said 
town  line,  the  said  telephone  wire 
extending  across  said  highway 
caught  the  top  of  the  *  wagon  in 
which  plaintiff  was  seated,  and 
thereby  caused  said  horses  to  be- 
come frightened,  upsetting  said 
wagon,  throwing  said  plaintiff  from 
said  wagon  onto  the  ground  and 
thereby     seriously     injuring     and 


bruising  said  plaintiff's  head,  face 
and  body,  compelling  her  to  be  con- 
fined to  her  bed  for  some  time.'* 

The  notice  of  injury,  served  as 
aforesaid,  contained  substantially  a 
like  statement. 

The  defendants  separately  de- 
murred to  the  complaint  upon  the 
grounds  before  indicated,  and  sep- 
arately appealed  from  the  decision 
in  respect  thereto. 

Messrs.  Brown,  Pradt»  &  Genrich 
and  M.  W.  Swee^  for  appellanta: 

The  complaint  does  not  state  a 
cause  of  action  against  either  of  the 
defendant  towns. 

Stilling  v.  Thorpe,  54  Wis.  532,  41 
Am.  Rep.  60,  11  N.  W.  906;  Reed  v. 
Madison,  83  Wis.  177,  17  L.R.A.  783, 
53  N.  W.  547. 

Messrs.  Regner  &  Ringle,  for  re- 
spondent : 

Defendants  were  jointly  liable. 

Sutherland,  Damages,  §  140;  Cole- 
grove  V.  New  York  &  N.  H.  R.  Co.  20 
N.  Y.  492,  75  Am.  Dec.  418 ;  Curtis  v. 
Rochester  &  S.  R.  Co.  9  Am.  Neg.  Cas. 
618,  note;  Reynolds  v.  Metropolitan 
Street  R.  Co.  180  Mo.  App.  188,  168 
S.  W.  221;  Johnson  v.  Chapman,  43 
W.  Va.  639,  28  S.  E.  744;  Driscoll  v. 
Allis-Chalmers  Co.  144  Wis.  451,  129 
N.  W.  401;  Glettler  v.  Sheboygan 
Light,  P.  &  R.  Co.  130  Wis.  13Y,  109 
N.  W.  973 ;  Geuder,  P.  &  F.  Co.  v.  Mil- 
waukee, 147  Wis.  491,  133  N.  W.  835; 
Coel  V.  Green  Bay  Traction  Co.  147 
Wis.  229,  133  N.  W.  23 ;  Weisenberg  v. 
Winneconne,  56  Wis.  667,  14  N.  W. 
871;  Clapp  v.  Ellington,  87  Hun.  542, 
34  N.  Y.  Supp.  283,  affirmed  in  154  N. 
Y.  781,  49  N.  E.  1095;  Hawxhurst  v. 
New  York,  43  Hun,  589;  Oakley  v. 
Mamaroneck,  39  Hun,  448;  Boyd  ▼. 
Watt,  27  Ohio  St.  259. 

Marshall^  J.,  delivered  the  opinion 
of  the  court: 

True,  as  suggested  by  counsel  for 
appellants,  liability  for  injuries  to 
persons  or  property  caused  by  de- 
fective highways  is  wholly  statu- 
tory. It  rests  in  the  duty,  created 
by  the  written  law,  of  every  town, 
city,  or  village  to  keep  its  highways, 
including  bridges,  in  a  reasonably 
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safe  condition  for  public  travel,  and 
the  responsibility  thus  created  for 
damages  happening  by  reason  of 
failure  to  perform  such  duly.  Stat. 

L1339.  Such  failure  is  deemed  to 
negligence  as  a  matter  of  la.w, 
and  hence  a  wrong  of  tortious  char- 
acter. Jaquish  v.  Ithaca^  36  Wis. 
108;  Fehrman  v.  Pine  River,  118 
Wis.  150,  95  N.  W.  105.  True,  also, 
the  statute  does  not  make  any  ex- 
press provision  respecting  liability 
for  damages  where  the  defect  caus- 
ing the  damage  is  at  a  point  com^ 
mon  to  two  towns,  as  in  this  case. 
The  language  of  the  statute  is  as 
follows:  ''If  any  damage  shall 
happen  to  any  person,  his  team,  car- 
riage, or  other  property  by  reason 
of  the  insufficiency  or  want  of  re- 
pairs of  any  bridge,  sluiceway  or 
road  in  any  town,  city  or  village, 
the  person  sustaining  su<ih  damage 
shall  have  a  right  to  sue  for  and  re- 
cover the  same  against  any  such 
town,"  etc.,  subject  to  a  require- 
ment for  giving  ijotice  within  a 
specified  time  and  in  a  specified  way 
to  the  municipality  ''against  which 
damages  are  claimed,''  and  stating, 
among  other  things,  where  such 
damage  occurred. 

Is  the  language  of  the  statute,  "in 
any  town,''  etc.,  as  to  the  place  of  a 
defective  highway  causing  injury  to 
a  person  using  the  same,  and  the 
language  as  to  service  of  notice  on 
the  municipality  against  which  the 
damage  is  claimed,  stating  "where 
such  damage  occurred,"  confined  to 
events  characterized  by  a  defect  at 
a  point  hi  a  highway  viiiolly  within 
one  muiricipality  ?  Counsel  for  ap- 
pellants contend  for  the  affirmative. 
If  that  should  prevail,  the  result 
would  be  that  the  statute  leaves  a 
person  remediless  who  suffers  dam- 
age from  a  defective  highway  at  a 
point  which  is  common  to  two^ 
towns.  Tliat  the  legislature  did  not 
intend  sudi  an  absurdity  seems 
quite  clear.  By  a  familiar  princi- 
ple, if  the  language  of  the  written 
law  can  reasonably  be  read  so  as  to 
avoid  such  absurd  result,  it  should 
be  presumed  that  it  was  intended  to 


be  so  read,  and  effect  be  given  there- 
to accordingly. 

It  is  considered  that  a  point 
which  is  common  to  two  towns,  as 
the  boundary  line  between  them,  in 
a  proper  sense,  may  be  said  to  be 
within  either  or  both,  and  so  that 
the  words  of  the  statute,  "in  any 
town,"  apply  to  such  point  as  re- 
gards either  municipality.  It  foK 
lows  that  a  defec-  „.^,.„.^ 
tive  highway  at  «*fect  on  town 
such  a  point  an-  "-^"•»»»"^- 
swers  to  the  call  of  the  statute. for 
"any  town,"  as  applied  to  each  or 
both  of  the  municipalities,  and  that 
both  are  in  duty  bound  to  maintain 
the  highway  at  such  point  in  a  rea- 
sonably safe  cqndition  for  public 
travel.  Failure  to  do  so  is  a  joint 
and  several  liability,  in  case  of  dam- 
age to  anyone  in  his  person  or  prop- 
erty,  happening  thereby. 

Our  attention  is  called  to  the  fact 
that  §  1339,  Stat.,  in  effect  provides 
that  in  case  of  damage  to  person  or 
property  happening  from  a  defec- 
tive bridge,  erected  and  maintained 
at  the  joint  expense  of  two  towns, 
the  sufferer  may  maintain  an  action 
against  the  two,  it  being  immaterial 
on  which  side  of  the  boundary  be- 
tween them  the  accident  occurred. 
From  that  counsel  draw  the  infer- 
ence that  the  legislature  deemed  it 
necessary  to  specially  provide  for 
an  action  against  two  towns  for 
damages  caused  by  a  defective 
highway,  in  order  for  competency 
to  maintain  such  an  action  to  exist. 
It  does  not  seem  so.  The  statute 
deals  with  the  subject  of  joint  liabil- 
ity of  two  towns  in  the  special  cir- 
cumstance of  damage  occurring 
from  a  defective  highway  at  a  point 
which  may  be  wholly  within  one  of 
them.  Such  special  circumstance 
required  supplementary  to  the  gen- 
eral language  referring  to  damage 
happening  from  a  defective  high- 
way in  any  town,  or  else  a  town 
jointly  liable  with  an  adjoining 
town  for  the  maintenance  of  a 
bridge  might  be  held  solely  respon- 
sible for  damages  happening  on  the 
bridge  because  of  a  defect  on  its 
side  of  the  boundary.    In  case  of  a 
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defect  which  is  common  to  two 
towns,  hence  within  one  as  much  as 
the  other,  no  special  provision,  as 
that  in  respect  to  joint  liability  in 
case  of  bridges  jointly  constructed 
and  maintained,  was  required. 

From  the  foregoing  it  would  seem 
that  both  of  the  defendants  are  li- 
able, if,  as  alleged,  the  injury  to 
plaintiff  was  caused  by  a  defect  in 
the  highway  at  a  point  which  was 
conmion  to  both,  and,  being  so  lia- 
ble, and  the  nature  of  the  wrong 
being  of  a  tortious  character,  it 
seeins  that  the  elementary  principle 
applies  that  an  action  may  be  main- 
tained against  either  or  both,  as  the 
trial  court  held. 

The  foregoing  is  in  harmony  with 
Clapp  V.  Ellington,  87  Hun,  542,  34 
N.  Y.  Supp.  283,  affirmed  in  164  N. 
Y.  781,  49  N.  E.  1095,  cited  to  our 


attention  by  counsel  for  respondent. 
It  was  there  held  that  an  action  ef 
this  nature  is  for  tort;  that  in  case 
of  a  defect  in  a  highway  at  a  point 
where  each  of  two  towns  is  in  duty 
bound  to  maintain  the  same  in  a 
reasonably  safe  condition  for  puUic 
use,  such  defect  is  in  each  of  the 
towns,  and  the  principles  as  to  rem- 
edies for  damages  for  wrongs  of  a 
tortious  character  apply.  The  re- 
mark of  Barnard,  J.,  in  Oakley  v. 
Mamaroneck,  39  Hun,  448,  "When 
an  accident  results  from  joint  negli- 
gence, all  or  either  of  the  towns 
may  be  sued,"  in  harmony  with  the 
general  rule  in  actions  not  on  con- 
tract was  approved. 

The  order  appealed  from  is  af- 
firmed, respondent  to  have  costs 
against  each  appellant. 


ANNOTATION. 

y  or  bridge  at  town,  municipal. 


I.  In  general,  1274. 
II.  Roads,  1274. 
III.  Bridges: 

a.  Counties,  1276. 

b.  Towns,  1277. 

c.  Cities  and  villages,  1280. 
IV.  Miscellaneous,  1281. 

J.  In  general. 

Some  statutes  contemplate  a  joint 
duty  and  a  joint  responsibility  on  the 
part  of  both  political  divisions  in  re* 
spect  of  the  entire  line  road  or  bridge. 
Others  contemplate  an  allotment  of 
different  parts  to  the  respective  polit- 
ical divisions  and  a  responsibility  up- 
on the  part  of  each  limited  to  its 
allotment.  The  cases  for  the  most  part 
deal  with  the  application  of  one  or  the 
other  of  these  forms  of  statute  to  vary- 
ing situations.  It  may  be  said  gener- 
ally that  under  either  form  of  statute 
the  responsibility  for  injuries  follov^s 
the  duty  to  repair,  and  that  except  as 
it  may  affect  that  duty  the  mere  locus 
in  quo  of  the  accident  is  not  control- 
ling. 

//.  Roads. 

It  will  be  seen  that  in  the  reported 
case    (Trebowoski   v.   Ringle,    ante» 


1271),  where  the  plaintiff  was  injured 
because  a  telephone  wire,  crossing 
diagonally  a  town  line  road,  was 
struck  by  her  buggy  top  at  a  point  in 
the  highway  common  to  both  towns,  it 
was  held  on  demurrer  that  the  towns 
were  jointly  and  severally  liable  for 
the  injury  under  the  statute  referred 
to  in  the  opinion,  creating  a  liability 
for  damage,  by  reason  of  insufficiency 
or  want  of  repair  of  any  road  in  any 
town,  ''against  any  such  town.*'  The 
court  repeated  its  ruling  on  an  appeal 
from  the  trial  of  the  case  in  (1919)  — 
Wi&  — ,  174  N.  W.  915,  where  it  ap- 
peared that  the  wire  was  8  lieet  high, 
and  that  a  statute  required  the  wire  at 
this  crossing  to  be  24  feet  above  the 
surface. 

Where  an  injury  happened  on  a  line 
road  between  the  townships  of  S  and 
E,  the  place,  thou^  in  S  township, 
being,  under  the  statutes  and  a  town- 
ship agreement,  under  the  care  and 
control  of  E,  it  was  held  that  E  town- 
ship was  "liable  to  this  plaintiff  for 
any  injury  she  may  have  received, 
without  her  fault,  in  consequence  of 
the  neglect  of  said  township  or  its 
commissioner  to  keep  the  same  in  good 
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repair ;**  the  statutes  giving  a  right  of 
action  for  injuries  on  a  public  highway 
against  the  town  whose  corporate  au- 
thority extended  over  it  and  whose 
duty  it  was  to  keep  the  same  in  repair. 
Sharp  V.  Evergreen  Twp.  (1887)  67 
Mich.  443,  35  N.  W.  67. 

Where  there  was  a  statutory  liabil- 
ity upon  counties  for  insufficiency  or 
want  of  repair  of  highways  which 
they  were  required  to  keep  in  repair, 
it  was  held,  in  Ewh  v.  Otoe  County 
(1915)  98  Nebw  469, 153  N.  W.  509,  that 
''where  a  public  road  is  established 
and  opened  upon  the  line  between  two 
counties,  part  of  such  road  having 
been  established  by  each  county,  it  is 
the  duty  of  each  to  use  reasonable  dil- 
iirence  to  keep  such  road  in  a  reason- 
ably safe  condition  for  the  use  of  the 
traveling  public,  and  for  a  failure  to 
perform  this  duty  such  counties  are 
jointly  and  severally  liable." 

In  Jones  v.  Utica  (1879)  16  Hun 
(N.  Y.)  441,  it  was  held  that  a  city 
was  not  liable  to  the  plaintiff  for 
damages  for  injuries  to  his  horse,  due 
to  stepping  into  a  hole  on  the  city's 
side  of  a  highway  between  the  city 
and  a  town,  but  within  the  portion  of 
the  highway  allotted  by  agreement  to 
the  town,  under  the  statute  providing 
that  "each  district  shall  be  considered 
as  wholly  belonging  to  the  town  to 
which  it  shall  be  allotted,  for  the  pur- 
pose of  opening  and  improving  the 
road,  and  for  keeping  it  in  repair/' 
The  city  under  the  charter  was  con- 
sidered as  a  town  under  the  statute, 
and  the  main  question  in  the  case  was 
as  to  the  validity  of  an  unrecorded 
allotm^it,  the  court  stating:  "No 
question  is  made  by  the  appellant's 
counsel  but  that  an  agreement  made 
and  recorded,  as  provided  by  the  stat- 
ute, is  valid,  and  has  the  effect  to 
make  each  town  liable  to  third  per- 
aons  for  injuries  caused  by  the  neg- 
ligent condition  of  those  portions  of 
the  road  allotted  to  it,  although  not 
lying  within  the  boundaries  of  such 
town,  and  to  exempt  it  from  liability 
in  respect  to  the  portion  allotted  to  the 
other  contracting  party." 

Where  the  statute  provided  that, 
w^ben  a  highway  is  laid  out  upon  the 
line  between  two  towns,  the  super- 


visors of  each  adjoining  town  shall 
determine  what  part  of  the  highway 
shall  be  made  and  kept  in  repair  by 
each  town,  and  each  town  has  all  the 
rights  and  is  subject  to  all  the  liabil- 
ities in  relation  to  the  part  which  is 
apportioned  to  it  to  be  repaired,  as  if 
the  same  were  wholly  located  in  such 
town,  it  was  held  that  it  was  sufficient 
to  show  that  the  supervisors  of  the  two 
towns  had  agreed  that  the  defendant 
should  put  in  repair  the  part  of  the 
highway  where  the  plaintiff  was  in- 
jured, and  such  town  was  liable,  al- 
though there  was  no  order  of  the 
supervisors  affecting  the  highway  be- 
tween the  two  towns.  Montgomery  v. 
Bcott  (1874)  84  Wis.  338. 

In  Wolf  gram  v.  Schoepke  (1903) 
119  Wis.  258,  96  N.  W.  556,  a  joint 
town  road,  by  order  of  the  supervisors, 
under  statute,  was  apportioned  as  to 
its  west  80  rods  to  G  township,  and  as 
to  its  east  80  rods  to  S  township,  to  be 
made  and  kept  in  repair,  a  little  of 
the  east  part  not  running  on  the  line ; 
thereafter  S  township  reconstructed 
the  east  part,  building  it  on  the  line, 
and  shortly  afterwards  an  act  was 
passed  increasing  the  boundaries  of 
G  township,  and  providing:  "That 
part  of  the  order  fUing  their  liabilities 
shall  be  deemed  vacated,  and  a  major- 
ity of  the  supervisors  of  each  of  such 
towns  shall,  before  the  time  for  mak- 
ing the  next  subsequent  tax  roll,  meet 
together  and  make  a  new  order  appor- 
tioning their  liabilities  on  acount  of 
such  highway."  Nine  days  after  the 
passage  of  the  act  the  plaintiff  was 
injured  by  reason  of  a  hole  in  the  new 
part  of  the  road.  The  court  said: 
"It  is  obvious  that  the  time  for  a  re- 
apportionment of  this  highway  by  the 
supervisors  of  such  towns  had  not  yet 
arrived  when  the  accident  occurred. 
To  construe  the  statute  as  contended 
for  would,  in  effect,  cast  the  burden  of 
appellant's  default,  incurred  prior  to 
the  time  of  such  legislation,  upon  the 
town  of  Gagen.  No  such  result  can  be 
said  to  have  been  reasonably  contem- 
plated by  the  statute.  It  fails,  in 
terms  and  by  implication,  to  impose 
such  a  liability  on  the  town  of  Gagen ; 
nor  does  it  seem  to  contemplate  a  re- 
lease of  the  appellant  from  the  conse- 
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quences  of  its  default  in  performing  a 
legal  duty." 

Mil.  BridgeBn 
a.  Counties, 

It  is  a  general  rule  that  counties  are 
not  liable  for  damages  for  injuries  ow- 
ing to  defects  in  a  bridge  between 
them,  unless  the  statutes  expressly 
make  them  so.  Paxton  v.  Berrien 
County  (1903)  117  Ga.  891,  45  S.  E. 
266. 

It  was  held  in  South  v.  San  Benito 
County  (1919)  —  Cal.  App.  — ,  180 
Pac.  354,  that,  where  counties  former- 
ly maintaining  a  bridge  over  a  creek 
between  them  suffered  it  to  go  out  of 
existence,  a  traveler  falling  into  the 
creek  had  no  cause  of  action  against 
them  in  the  absence  of  a  statute  mak- 
ing them  liable. 

A  county  is  not  made  liable  for  the 
negligent  exercise  of  the  duty  of  main- 
taining bridges  between  itand  another 
county,  imposed  on  it  by  the  state,  by 
a  general  statute  declaring  that  a 
county  is  a  municipal  corporation, 
"and  formed  for  the  purpose  of  exer- 
cising the  powers  and  discharging  the 
duties  of  local  government,  and  the 
administration  of  public  affairs,  con- 
ferred upon  it  by  law,"  which  statute 
provides  further  that  actions  for  dam- 
ages for  any  injury  to  any  property  or 
rights  for  which  it  is  liable  shall  be 
in  the  name  of  the  county.  Markey  v. 
Queens  County  (1898)  154  N.  Y.  675, 
39  L.R.A.  46,  49  N.  E.  71. 

In  Brooks  County  v.  Carrington 
(1909)  7  Ga.  App.  225,  66  S.  E.  625,  it 
was  held  that  a  bridge,  all  of  which 
was  in  B  county  except  what  was  nec- 
essary for  the  purpose  of  safe  abut- 
ment and  approach  on  one  end,  was  a 
county  line  bridge, — that  is,  a  bridge 
over  a  watercourse  dividing  one  coun- 
ty from  another,^— although  the  bound- 
ary line  was  the  bank  of  the  river,  and 
that,  therefore,  an  action  for  injuries 
would  not  lie  against  B  county  except 
in  the  case  provided  for  in  the  statute, 
relating  to  county  line  bridges. 

Where  a  statute  required  that  if  a 
county  did  not  take  a  bond  from  a 
bridge  contractor  it  should  be  liable 
for  damages,  and  that  bonds  of  con- 
tractors should  make  them  bound  to 


keep  the  bridge  in  good  repair  for 
seven  years,  it  was  held  that  if  a  coun- 
ty causes  a  bridge  to  be  constructed, 
under  a  contract,  over  a  watercourse 
dividing  it  from  another  county  which 
refuses  to  contribute,  and  the  building 
county  fails  to  take  the  bond  required 
by.  law,  the  building  county  will,  for 
seven  years  thereafter,  be  liable  for 
injuries  in  place  of  the  contractor. 
Cook  V.  Dekalb  County  (1894)  95  Ga. 
218,  22  S.  E.  151,  further  appeal  in 
(1895)  97  Ga.  415,  24  S.  E.  157.  Fol- 
lowed in  Willingham  v.  Elbert  County 
(1901)  113  Ga.  15,  38  S.  E.  348. 

(It  seems  that  in  Iowa,  Maryland, 
and  Pennsylvania,  and  possibly  in 
Canada,  counties  are  liable  at  com- 
mon law  for  injuries  due  to  neglect  of 
their  bridges.) 

Where  the  whole  of  a  bridge  be- 
tween  two  states,  with  the  possible  ex- 
ception of  one  abutment,  was  witbin 
the  corporate  limits  of  atown  in  Main- 
land, and  the  hole  which  caused  the 
injury  was  in  Maryland,  it  was  held 
that  the  Maryland  county,  which  built 
the  bridge  under  an  agreement  with 
the  adjoining  West  Virsrinia  coanty 
that  such  county  would  pay  one  half 
of  the  cost  of  the  construction,  was 
liable  for  the  injury,  and  that  soch 
Maryland  county  could  not  "be  ab- 
solved  from  any  possible  liability  for 
conditions  which  may  render  it  no- 
safe,  merely  because  it  is  located  with- 
in the  bounds  of  a  municipal  corpora- 
tion, invested  with  a  general  power  of 
control  over  its  own  streets  and  high- 
ways." It  appeared  that  the  agree- 
ment between  the  two  counties  pro- 
vided that  the  expense  of  keeping  the 
bridge  in  repair  should  be  chargeable 
to  the  counties  and  adjoining  munic- 
ipal corporations  in  proportion  to  the 
amounts  paid  by  each  towards  its 
erection,  that  the  board  of  directors 
of  the  Maryland  county  had  had  con- 
trol of  the  bridge  and  assumed  the 
duty  of  making  the  necessary  repairs, 
and  that  they  had  been  reimbursed  to 
the  extent  of  one  half  of  the  cost  of 
this  work  by  the  West  Virginia  county, 
and  that  neither  of  the  municipalities 
had  made  any  payments  on  account  of 
the  repairs.  Allegany  County  v.  Sca- 
ber  (1904)  123  Md.  527,  91  Atl.  702. 
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Bethel  ¥•  Pawnee  County  (1914)  95 
:Neb.  203^  145  N.  W.  363,  was  an  action 
for  damages  for  the  death,  from  the 
Jiving  way  of  a  bridge  built  on  a  state 
line  road»  half  of  which  road  was  in 
Nebraska  and  the  other  half  in  Kan- 
sas; pari  of  such  public  road  had  been 
established  by  each  of  the  adjoining 
•counties,  but  the  bridge  was  built  by 
the  Kansas  county.  The  action  was 
brought  against  the  Nebraska  county, 
and  there  was  a  statutory  liability  up- 
on counties  for  injuries  due  to  defects 
in  bridges  which  they  were  liable  to 
keep  in  repair.  It  was  held  that  it 
was  the  duty  ''of  each  county  to  use 
reasonable  diligence  to  keep  such 
bridge  in  a  reasonably  safe  condition 
for  the  see  of  the  traveling  public, 
regardless  of  the  fact  that  such  bridge 
may  have  been  built  by  and  at  the  sep- 
arate expense  of  one  of  the  counties; 
and  for  a  failure  to  perform  this  duty 
such  counties  are  jointly  and  severally 
liable."  The  court  said :  "If  the  evi- 
dence  had  shown  that  defendant 
county  had  used  reasonable  diligence 
to  keep  that  portion  of  the  bridge  lo- 
cated within  its  boundaries  in  safe 
condition,  there  are  authorities  which 
hold  that  that  would  have  relieved  it 
of  liability,  but  that  is  not  this  case. 
If  defendant  county  had  made  proper 
inspection  of  this  bridge,  it  would 
have  discovered  its  dangerous  condi- 
tion, and  if  it  had  placed  proper  sup- 
ports under  that  portion  of  the  west 
end  of  the  bridge  within  its  boundary 
it  is  difficult  to  see  how  this  unfor- 
tunate accident  could  have  occurred.** 

Compare,  in  this  connection,  Brown 
▼.  Fairhaven  (1875)  47  Vt  886,  infra, 
b. 

• 

It  has  been  held  in  Pennsylvania 
that  where  a  person  injured  by  the 
fall  of  a  bridge  between  two  counties, 
maintainable  at  their  joint  expense, 
recovered  judgment  against  one  of  the 
counties,  it  could  have  contribution 
Against  the  other  county.  Armstrong 
County  V.  Clarion  County  (1870)  66 
Pa.  218,  5  Am.  Rep.  368. 

It  has  been  held  that  the  defendant 
county  could  not  escape  liability  for 
personal  injuries  due  to  a  defect  in  a 
t>ridge»  because — under  authority  of  a 
statute  providing  for  the  construction 


of  county  bridges  on  county  line  roads 
wholly  within  one  of  the  two  counties 
interested  where  a  suitable  site  could 
not  be  obtained  on  the-county  line — 
in  order  to  secure  a  better  bridge  site 
and  one  that  would  require  a  shorter 
bridge  than  would  be  necessary  on 
the  county  line,  the  bridge  in  question 
was  built  entirely  within  the  limits  of 
another  county,  though  but  a  short 
distance  from  the  county  line,  which 
the  highway  followed  except  at  the 
crossing  of  the  stream.  Casey  v.  Tama 
County  (1888)  75  Iowa,  655,  37  N.  W. 
138.  No  question  seems  to  have  been 
raised  as  to  the  liability  of  the  other 
county. 

In  Harrold  v.  Simcoe  County  (1868) 
18  U.  C.  C.  P.  9,  it  was  held  that  both 
counties  were  liable  in  an  action  by 
a  person  injured  by  reason  of  the 
draw  being  left  open  in  a  bridge  con- 
necting the  counties,  the  statute  pro- 
viding that,  where  a  bridge  lies  wholly 
or  partly  between  two  counties,  the 
councils  of  such  municipalities  shall 
have  joint  jurisdiction  over  it. 

For  cases  between  counties  and 
cities,  see  infra,  c.        ' 

b.   TotPfiB, 

In  Brown  v.  Fairhaven  (1875)  47 
Yt.  386,  where  a  bridge  over  a  stream 
separating  two  states  was  maintained 
by  an  agreement,  one  half  by  a  town  in 
the  other  state,  and  one  fourth  each  by 
two  towns  in  Vermont,  the  Vermont 
half  of  the  bridge  being  built  on  the 
dividing  line  between  the  two  Ver- 
mont towns,  and  they  were  sued  joint- 
ly for  an  injury  which  happened  on 
a  part  of  the  bridge  beyond  the  limits 
of  Vermont — it  was  held  that  there 
could  be  no  recovery,  the  statute  only 
making  a  town  liable  for  want  of 
repair  of  any  bridge  which  such  town 
was  liable  to  keep  in  repair. 
•  Compare,  as  to  liabilities  of  coun- 
ties for  defects  in  state  line  bridges, 
cases  in  supra,  a. 

Where  an  injury  happened  on  a 
bridge  on  a  line  road  running  between 
two  townships,  on  a  part  of  the  road 
which,  under  statute,  had  been  allot- 
ted to  the  defendant  township  to  re- 
pair, as  appeared  by  an  agreement 
signed  only  by  the  defendant's  com- 
missioner and  recorded  in  the  office 
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of  the  clerk  of  such  town,  the  de- 
fendant could  not  object  that  the 
agreement  wajj  not  signed  by  the  com- 
missioners of  both  towns.  The  statute 
gave  a  cause  of  action  for  injuries  due 
to  neglect  to  keep  a  bridge  in  repair, 
against  the  township  whose  duty  it 
was  to  keep  it  in  repair.  Hunter  v. 
Dwight  Twp.  (1909)  167  Mich.  634, 
123  N.  W.  267. 

Where,  under  statute,  county  com- 
missioners decreed  that  a  city  and 
town  should  each  maintain  and  keep 
in  repair  one  half  of  a  county  bridge 
between  them,  and  one  half  of  the 
draw,  each  maintaining  that  part  con- 
tiguous to  the  highway  leading  onto 
the  bridge  from  their  own  city  and 
town,  it  was  held  that  the  town  was 
liable  for  an  injury  on  that  part  of 
the  bridge  which,  by  the  said  decree, 
it  was  bound  to  keep  in  repair,  al- 
though the  place  was  not  within  such 
town.  Whitman  v.  Groveland  (1881) 
131  Mass.  553.  The  court  does  not 
give  the  terms  of  the  statute  imposing 
a  liability  upon  towns  for  injuries  due 
to  defects  in  bridges. 

In  Perkins  v.  Oxford  (1877)  66  Me. 
545,  it  was  held  that  a  town  was  sole- 
ly liable  for  injuries  due  to  a  defect  on 
its  side  of  a  bridge  over  a  stream 
dividing  it  from  another  town,  as 
''towns  are  severally  responsible  un- 
der the  statute,  for  injuries  suffered 
by  reason  of  defects  that  are  within 
their  limits." 

Two  towns,  as  was  their  statutory 
duty,  built  and  maintained  a  succes- 
sion of  bridges  over  a  river  between 
them,  at  their  joint  escpense,  the  orig- 
inal length  of  which  was  150  feet,  but 
this  length  was  successively  reduced 
to  about  65  feet  by  extending  the  abut- 
ments into  the  river.  It  was  held 
that  both  towns  were  jointly  liable 
for  an  injury  to  a  traveler  from  omis- 
sion of  a  proper  railing  on  the  solid 
part  of  the  bridge,  but  within  the  orig- 
inal space  of  150  feet.  Tolland  v. 
Willington  (1857)  26  Conn.  578.  The 
court  does  not  refer  to  the  terms  of 
the  statute  making  towns  liable  for 
injuries  due  to  defective  bridges. 

In  Bryan  v.  Landon  (1875)  3  Hun 
(N.  Y.)  500,  5  Thomp.  &  C.  594,  the 
commissioners  of  two  adjoining  towns 


in  different  counties  were  held  jointly 
liable  for  damages  sustained  by  the 
plaintiff  through  their  negligence  in 
the  breaking  down  of  a  bridge  ofver  a 
creek  which  formed  the  boundary  be- 
tween such  towns,  erected  and  main- 
tained as  a  joint  bridge  between  said 
towns,  the  statute  providing  that 
"commissioners  of  said  tewns  so  li- 
able,** — ^that  is,  liable  to  make  and 
maintain  highway  bridges  croesing  a 
stream  between  two  towns,  at  the  joint 
expense  of  said  towns, — ^**inay  be  pro- 
ceeded against  jointly,  for  any  neglect 
of  duty  in  reference  to  such  bridges.'* 
The  court  said:  ''The  same  liability 
which,  under  the  statute  and  at  com- 
mon law,  would  attach  td  these  de- 
fendants for  neglect  to  repair  roads 
and  bridges  in  their  respective  towns, 
we  think,  under  this  statute,  attaches 
to  them  jointly  for  any  negleet  in 
keeping  in  repair  any  highway  bridge 
between  said  towns,  constructed  at 
the  joint  expense  of  said  towns,  and 
thus,  by  said  act,  made  a  joint  bridge. 
As  was  held  in  Beckwith  v.  Whalen 
(1872)  5  Lans,  (N.  Y.)  376,  the  law 
imposes  an  obligation  upon  two  towns, 
separated  by  a  creek,  to  build  and 
maintain  at  their  joint  expense  a 
bridge  over  said  creek,  when  such 
bridge  is  necessary  to  connect  two 
highways  in  the  towns  respectively.'' 

Where,  supposedly,  the  bridge 
where  the  injury  occurred  was  be- 
tween the  two  defendant  towns,  the 
court  said :  "The  liability  to  keep  and 
maintain  the  bridge  is  a  joint  one  im- 
posed on  the  defendant  towns.  Chap- 
ter 225,  Laws  of  1841,  as  amended  by 
chap.  383,  Laws  of  1857.  When  an 
accident  results  from  joint  negligence 
all  or  either  of  the  towns  may  be  sued. 
The  law  which  permits  towns  to  be 
sued  for  negligence,  when  its  commis- 
sioner of  highways  is  negligent,  is 
broad  enough  to  support  a  jcnnt  action 
against  two  towns  when  both  are  neg- 
ligent.'*  Oakley  v.  Mamaroneck 
(1886)  39  Hun  (N.  Y.)  448. 

In  Shaw  v.  Potsdam  (1896)  11  App. 
Div.  508,  42  N.  Y.  Supp.  779,  it  was 
held,  as  the  duty  of  repairing  a  bridge 
over  a  brook  between  two  towns  was 
imposed  upon  the  commissioners  of 
highways   of   both   towns,   that   'Yor 
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damages  resulting  from  a  negligent 
omission  to  perform  that  duty  an  ac- 
tion could  be  maintained  jointly 
against  them.** 

In  Theall  v.  Yonkers  (1880)  21  Hun 
(N.  Y.)  265,  where  the  point  was  not 
necessary  to  the  decision,  it  was  held 
that,  where  the  statute  declares  only  a 
joint  liability  in  case  of  neglect  of 
duty  by  the  commissioners  of  high- 
ways in  relation  to  bridges  connecting 
two  towns,  a  city  which  succeeded  one 
of  such  towns  is  not  liable  alone  for 
an  injury  happening  on  a  part  of  the 
bridge  beyond  its  limits.  But  this 
case  was  disapproved  in  Hawxhurst  v. 
New  York  (1887)  43  Hun  (N.  Y.)  588, 
infra,  c,  and  in  Clapp  v.  Ellington 
a895)  87  Hun;  542,  34  N.  Y.  Supp.  283, 
affirmed  in  (1898)  154  N,  Y.  781,  49 
N.  E.  1095,  infra. 

A  bridge  on  a  line  road  between  two 
towns  in  different  counties,  the  center 
of  the  bridge  being  the  boundary  line, 
is  a  bridge  in  each  of  such  towns, 
within  the  statute  providing  that  "the 
several  towns  in  this  state  shall  be 
liable  to  any  person  suffering  the 
same,  for  all  damages  to  person  or 
property  by  reason  of  defective  high- 
mrays  or  bridges  in  such  town,  in  cases 
in  which  the  commissioner  or  commis- 
sioners of  highways  of  said  towns  are 
not  by  law  liable  therefor,''  and  either 
town  may  be  sued  for  an  injury  on 
such  bridge.  The  court  said:  ''The 
liability  of  the  two  towns  to  maintain 
it  waa  joint,  and  each  of  them  was 
chargeable  with  one  half  of  the  ex- 
pense of  its  maintenance.  •  .  ,  The 
remedy  by  action  waa  not  necessarily 
affainst  both  towns  jointly.  The  ac- 
tion is  in  its  nature  for  tort.  In  such 
case  parties  chargeable  may  be  sued 
severally,  as  well  as  jointly,  by  the 
person  aggrieved.  ...  In  Theall 
V.  Yonkers  (N.  Y,)  supra,  there  was 
an  expression,  not  necessary  to  the 
result,  that  the  defendant  was  not 
liable  because  the  accident  occurred 
on  the  portion  of  the  bridge  outside  of 
the  city  of  Yonkers  and  within  the 
limits  of  East  Chester.  That  view  was 
not  adopted  by  the  court  in  Hawxhurst 
T.  New  York  (1887)  43  Hun  (N.  Y.) 
589.  And  by  the  court  in  the  depart- 
ment where  the  Theall  Case  was  de- 


cided, it  was  said,  obiter,  by  Mr.  Jus- 
tice Barnard,  in  Oakley  v.  Mamaroneck 
(N.  Y.)  supra,  that  Vhen  an  accident 
results  from  joint  negligence,  all  or 
either  of  the  towns  may  be  sued.'^ 
But  the  nonjoinder  of  the  other  town 
was  not  pleaded  as  a  defense.  Clapp 
V.  Ellington  (N.  Y.)  supra,  cited  in 
the  reported  case  (Tkbbowoski  v. 
RiNQLE,  ante,  1271). 

Where  a  bridge  ran  from  S  town  in 
S  county  on  the  west  bank  of  the  riv- 
er, to  an  ishmd  in  the  middle  of  the 
river,  and  another  bridge  ran  from  the 
island  to  E  town,  on  the  east  aide  of 
the  river,  in  W  county,  a  highway  run- 
ning across  the  island,  about  200  feet 
long,  connecting  the  two  bridges,  an 
injury  happened  by  reason  of  a  defect 
in  the  first-mentioned  bridge.  It  was 
held  that  both  towns  were  jointly  li- 
able therefor,  although  the  island  was 
all  in  the  town  of  S»  as  both  spans  of 
the  bridge  were  to  be  considered  as 
one  bridge,  under  the  statute  requir- 
ing towns  jointly  to  pay  the  expense 
of  boundary  bridges.  Lee  v.  Saratoga 
(1914)  160  App.  Div.  112,  146  N.  Y. 
Supp.  106,  affirmed  in  (1915)  214  N. 
Y.  617,  198  N.  E.  1099. 

In  Sheridan  v.  Palmyra  Twp.  (1897) 
180  Pa.  439,  36  AtL  868,  1  Am.  Neg. 
Rep.  521,  where  two  townships  in  dif- 
ferent counties  bridged  the  stream  be- 
tween them,  each  building  to  a  pier 
recognized  as  the  boundary  in  the 
middle  of  the  stream,  it^  was  held  that 
the  township  on  whose  part  of  the 
bridge  an  injury  occurred,  was  liable 
therefor,  and  that  the  statute  provid- 
ing a  mode  for  building  county  bridges 
over  streams  upon  the  line  between 
two  counties  did  not  apply.  The  court 
said :  ''It  is  competent  for  ^e  people 
of  the  respective  townships  to  build 
the  bridge  themselTes,  and  when  they 
divide  the  bridge  at  a  fixed  pmnt,  each 
may  build  and  keep  in  repair  so  much 
of  the  structure  as  lies  within  the 
township,  as  any  other  township  road 
or  bindge  is  built  and  repaired. 
Where  this  is  done,  as  in  the  case  be- 
fore us,  each  township  would  be  liable 
for  the  negligence  of  its  own  author- 
ities in  the  care  of  its  own  end  of  the 
bridge.  If  this  was  not  so,  it  might 
be  important  for  every  traveler,  when 
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approaching  such  a  bridge,  to  leave  his 
team  and  make  a  journey  to  the  county 
seat  to  examine  into  the  legality  of  the 
proceedings  under  which  the  bridge 
had  been  erected,  before  venturing 
himself  upon  iV* 

In  Haley  v.Calef  (1907)  28  R  1. 332, 
67  Atl.  323,  the  court,  construed  the 
Rhode  Island  statutes  as  limiting  the 
liability  of  the  respective  towns  for 
injuries  on  bridges  between  them  to 
those  injuries  happening  on  a  part  of 
the  bridge  within  the  town. 

In  Powers  v.  Woodstock  (1865)  38 
Vt.  45,  the  question  was  whether  the 
place  where  the  accident  happened 
was  on  the  bridge  approach  or  not, 
where  a  bridge  was  built  near  the  cor- 
ner of  four  towns,  and  the  expense  was 
laid  by  statute  upon  them,  and  an  ac- 
cident occurred  on  an  adjoining  road. 
It  was  held  that,  as  the  accident  did 
not  happen  on  the  approach  to  the 
bridge,  the  town  in  which  it  occurred 
was  liable. 

Where  a  person  wa$i  killed  through 
the  nonrepair  of  roads  in  a  township, 
at  a  place  where  they  crossed  each 
other,  within  100  feet  of  a  bridge  cross- 
ing a  river  bounding  the  county  and 
city,  and  required  by  law  to  be  main- 
tained by  the  councils  of  the  city  and 
the  county^  it  was  held  that  the  town- 
ship was  liable.  The  court  considered 
that  the  township,  while  entitled  to 
enforce  against  the  bridge  owner  the 
provisions  of  the  statute,  was  not  re- 
lieved from  liability  to  repair  by  its 
provision  that  "the  approaches  for  100 
feet  to  and  next  adjoining  each  end  of 
all  bridges  belonging  to,  assumed  by, 
or  under  the  jurisdiction  of  any  mu- 
nicipality or  municipalities,  shall  be 
kept  up  and  maintained  by  such  mu- 
nicipality or  municipalities;  the  re- 
maining portion  or  portions  of  such 
approaches  shall  be  kept  up  and 
maintained  by  the  local  municipalities 
in  which  they  are  situate.^'  It  was  fur- 
ther held  that  the  meaning  to  be  at- 
tached to  ''approaches"  in  the  statute 
was  "such  artificial  structures  as  may 
be  reasonably  necessary  and  conven- 
ient for  the  purpose  of  enabling  the 
public  to  pass  from  the  road  to  the 
bridge,  and  from  the  bridge  to  the 
road,"  the  court  saying:    "If  no  such 


artificial  structures  are  reauired  for 
that  purpose,  there  is,  in  my  opinion, 
no  ability  to  keep  up  and  maintain 
any.  If  such  artificial  structures  are 
required,  but  not  to  the  extent  of  100 
feet,  the  liability  is  only  to  keep  up 
and  maintain  them  to  the  extent  to 
which  they  are  required."  Traversy 
V.  Gloucester  (1888)  15  Ont  Rep.  314. 

Under  the  Quebec  statutes,  one  in- 
jured by  the  bad  condition  of  a  road 
lying  between  two  local  municipalities, 
but  wholly  in  one  of  them,  cannot  re- 
cover of  such  municipality,  as  the 
road  is  a  county  road,  where  the  stat- 
ute provides  that  "(1)  every  munici- 
pal road,  or  every  part  thereof,  whol- 
ly situate  in  one  local  municipality, 
is  a  local  road;  (2)  every  municipal 
road,  or  every  part  thereof,  lying  be- 
tween two  local  municipalities,  or 
partly  in  one  municipality  and  partly 
in  another,  is  a  county  road."  Walsh 
V.  St.  Anicet  Parish  (1903)  Rap.  Jud. 
Quebec  25  C.  S.  319. 

Where  an  injury  occurred  on  a 
bridge  on  a  line  road  between  two 
townships,  over  a  stream  crossing  the 
line,  and  the  statutes  provided  that  "it 
shall  be  the  duty  of  the  county  coun- 
cils to  erect  and  maintain  bridges 
over  rivers  forming  or  crossing  bound- 
ary lines  between  two  municipalities,** 
and  that  in  case  a  road  lies  wholly  or 
partly  between  two  townships,  the 
councils  of  the  municipalities  between 
which  it  lies  shall  have  joint  jurisdic- 
tion over  the  same,  and  the  road  shall 
include  a  bridge  forming  part  of  the 
road,  it  was  held  that,  as  the  stream 
was  a  river,  an  action  would  not  lie 
against  the  townships,  as  the  liability 
was  on  the  county  councils.  McHardy 
V.  Ellice  Twp.  (1877)  1  Out.  App.  Rep. 
628. 

o.  Cities  atid  viUaffeM, 

It  was  held  in  Nand  v.  Newton 
(1897)  58  Kan.  229,  48  Pac.  852,  where 
a  city  took  in  land  including  half  of 
a  highway  lying  along  the  new  bound- 
ary, that  it  became  liable  to  repair  a 
bridge  built  by  the  township,  located 
in  the  half  of  the  highway  taken  in  by 
the  city,  and  was  liable  for  injuries 
suffered  by  falling  from  the  bridge, 
as  the  legislature  intended  that,  in 
case  of  a  road  located  on  the  line  of 
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a  eity,  the  i>art  established  within  the 
city  should  be  a  city  street. 

In  Hawxhurst  v.  New  York  (1887) 
43  Hun  (N.  Y.)  588,  where  a  city  and 
an  adjoining  county  had  jointly  em* 
ployed  a  contractor  to  repair  a  bridge 
over  a  river  between  them,  and  the 
plaintiff  claimed  that  through  the  netg* 
ligence  of  such  contractor,  he  had  suf- 
fered injury,  owing  ta  insufficient  bar- 
riers on  the  county  side  approach,  it 
was  held  that  the  city  was  liable  in 
an  action  against  it  alone.  The  court 
said:  "In  Theall  v.  Yonkers  (1880) 
21  Hun  (N.  Y.)  265,  the  injury  was 
sustained  on  the  East  Chester  end  of 
a  bridge  between  East  Chester  and 
Yonkers,  maintained  by  both  the  town 
and  the  city,  anrf  the  court  declared 
that,  by  reason  of  the  place  where  the 
accident  happened,  the  city  was  not 
liable.  The  expression  of  this  opin- 
ion, however,  does  not  seem  to  have 
been  necessary  to  the  decision,  and 
furthermore,  it  is  apparently  based 
upon  the  view  that,  under  the  general 
statute  relating  to  bridges  between 
towns  (Laws  1841,  chap.  225),  the 
duty  of  each  town  to  maintain  the 
bridge  does  not  extend  beyond  its  own 
limits.  We  construe  the  special  stat- 
ute applicable  to  this  case  differently/' 
The  statute  made  the  expense  of  re- 
pairing the  bridge  a  joint  charge  on 
the  city  and  county  of  New  York  and 
the  county  of  Westchester. 

For  other  cases  between  cities  and 
towns,  see  supra,  b. 

Where  a  toll  bridge  connecting  two 
towns  was  bought  by  the' towns,  a  vil* 
luge  at  one  end  of  the  bridge  con- 
tributing money  to  its  town  for  the 
purchase,  and  thereafter  the  repairs 
of  the  bridge  being  made  by  such 
town,  it  was  held  that  the  village  was 
liable  for  an  injury  caused  by  a  defect 
in  the  bridge  within  its  limits,  its 
charter  conferring  upon  it  "the  power 
to  regulate,  grade,  pave,  and  improve 
the  streets  and  alleys  in  the  town,  and 
to  levy  taxes  and  borrow  monsy  to  im- 
prove the  streets."  The  court  said: 
''Under  the  powers  conferred  by  the 
charter,  it  was  the  duty  of  the  village 
to  keep  all  the  streets  and  highways 
in  the  corporation  in  a  reasonably  safe 
condition  for  the  use  of  the  public. 

8    AaXicR.— 81. 


No  importance  is  to  be  attached  to  the 
fact  that  the  commissioners  of  high- 
ways of  the  town  of  Rutland  assumed 
to  control  and  repair  the  bridge  after 
the  purchase  from  the  bridge  com- 
pany. Commissioners  of  highways 
have  no  jurisdiction  whatever  over 
highways  or  bridges  within  an  incor- 
porated city,  town,  or  village  located 
within  their  town.  They  cannot  levy 
a  tax  to  build  or  repair  bridges  with- 
in an  incorporated  town,  and  they 
have  no  right  to  exercise  any  control 
or  supervision  over  such  bridges/' 
Marseilles  v.  Rowland  (18d8)  124  III. 
547,  16  N.  E.  888,  affirming  (1887)  23 
111.  App.  101.  Followed  in  Marseilles 
V.  Kiner  (1889)  34  UK  App.  355. 

In  Reid  v.  New  York  (1898)  68  Hun, 
110,  22  N.  Y.  Supp.  628,  5  Am.  Neg. 
Cas.  547,  affirmed  in  (1893)  189  N.  Y. 
634,  34  N.  £.  1102,  5  Am.  Neg.  Cas. 
551,  it  was  held  that  a  statute  making 
the  trustees  of  a  bridge  between  two 
cities  liable  for  all  claims  and  demands 
growing  out  of  the  bridge  was  not  re- 
troactive, and  that  the  two  cities  were 
jointly  liable  for  injuries  received  by 
the  plaintiff  when  alighting  as  a  pas- 
senger from  a  railroad  car  operated  by 
the  defendants  upon  the  bridge,  and 
alleged  to  have  been  caused  by  the 
negligence  of  the  defendants  and  their 
servants. 

Where  a  county  purchased  a  bridge, 
one  end  of  which  touched  a  city,  and 
an  injury  happened  in  the  city  upon  a 
sidewalk  which  was  an  approach  to  the 
bridge,  and  not  a  public  highway-  of 
the  city,  it  was  held  that  the  city  was 
not  liable  for  the  injury,  as  the  county 
owned  the  bridge.  The  court  said: 
"The  liability  for  injuries  resulting 
from  the  want  of  r^airs  to  a  bridge 
or  other  highway,  under  our  statute, 
rests  alone  upon  the  municipality  upon 
which  the  law  casts  the  duty  of  mak- 
ing the  repairs,  and  not  upon  the  mere 
fact  that  the  highway  is  within  the 
bounds  of  the  municipality."  Bishop 
V.  Gentralia  (1880)  49  Wis.  669,  6 
N.  W.  353. 

IF.  MiiceUaneous» 

Where  an  injury  occurred  on  a 
bridge  which  was  being  renewed  or 
newly  built  by  the  county  at  the  junc- 
tion of  a  city,  borough,  and  town,  the 
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place  of  the  accident  being  in  the 
borough,  it  was  held  that  an  action 
would  not  lie  against  the  city,  borough, 
and  township  jointly.  The  court  said 
that  "a  joint  judgment  against  the 
three  defendants  here  cannot  be  main- 
tained, first,  because  there  was  no  evi- 
dence whatever  of  any  independent 
negligence  on  the  part  of  Plains  town- 
ship and  Parsons  borough  which  con- 
tributed to  the  accident;  second,  there 
was  no  joint  obligation  on  their  part 
to  maintain  a  barrier  across  the  side- 
walk on  the  part  and  within  the  limits 
of  the  city  of  Wilkes-Barre,  even  if 
there  was  such  an  obligation  on  the 
part  of  the  city;  and,  third,  a  joint 
judgment  cannot,  in  any  event,  be  sus- 
tained." Skadra  v.  Plains  Twp.  (1911) 
45  Pa.  Super.  Ct.  87. 
In      Weightman      v.      Washington 


(1861)  1  Black  (U.  S.)  39,  17  L.  ed. 
52,  it  was  held  that  an  action  would 
lie  against  the  city  of  Washington  for 
injuries  due  to  the  breaking  of  a/ 
bridge  between  that  city  and  George-^ 
town,  it  being  conceded  that  Wash- 
ington was  bound  by  its  charter  to 
maintain  the  bridge  and  keep  it  in  re- 
pair. 

In  Curtiss  v.  Bovina  (1909)  138  Wis. 
660,  120  N.  W.  401,  it  was  held  that  the 
bridge  in  question  was  not  a  public 
highway. 

In  Woods  V.  Wentworth  County 
(1866)  6  U.  C.  C.  P.  101,  it  was  held» 
under  complicated  facts  of  location 
and  history,  that  the  bridge  in  ques- 
tion was  not  one  l^ing  between  city 
and  county  so  as  to  create  the  joint 
liability  to  repair  under  the  statute. 

S.  B.  B. 


NEIL  GUINEY,  Appt, 

V. 

R.  P.  BONHAM,  United  States  Inspector  of  Immigration. 

VnUed  States  Cit*cuit  CouH  of  Appeals^  Ninth  Circuit  ^^  December  1,  1019. 

(261  Fed,  582.) 

AUens  -^  deportation  — ^  tune  limitation. 

1.  An  alien  found  advocating  or  seeking  the  unlawful  destruction  of 
property  may  be  deported  at  any  time  after  his  entering  the  country, 
under  a  statute  providing  that  if  at  any  time  vdthin  five  years  after  entry 
an  alien  who  at  the  time  was  one  of  the  classes  excluded  by  law,  and  any 
alien  who  at  any  time  after  entry  shall  be  found  advocating  or  seeking 
the  unlawful  destruction  of  property,  may  be  deported. 

[See  note  on  this  question  beginning  on  page  1286.] 


' —  warrant  for  deportation  —  appli- 
cability «f  atatates. 

2.  That  a  warrant  for  arrest  and 
deportation  of  an  alien  is  based  upon 
one  statute  does  not  make  inapplica- 
ble a  later  statute  providing  for  de- 
portation, which  was  passed  before 
the  warrant  was  issued. 

—  sufficiency  of  warrant. 

3.  A  warrant  for  arrest  for  deporta- 
tion of  an  alien  is  sufficient  if  it  give 
him  adequate  information  of  the  acts 
relied  upon  to  bring  him  within  the 
excluded  classes  and  to  enable  him  to 
offer  evidence  to  refute  the  same  at 
the  hearing. 


Habeas  corpus  —  disp6sal  of  person 
—  time. 

4.  A  statute  requiring  the  court,  in 
a  habeas  corpus  proceeding,  to  dispose 
of  the  party  as  law  and  justice  require, 
means  as  law  and  justice  require  at 
the  time  of  the  hearing. 

Alien  -*  deportation  —  hearing  with- 
out counsel  —  effect. 

5.  That,  at  the  hearing  before  the 
immigration  inspector  of  an  alien  for 
deportation,  he  was  not  represented 
by  an  attorney  or  informed  of  his  right 
to  be  so  represented  until  most  of  the 
testimony  had  b%en  taken,  does  not 
render  the  hearing  unfair. 


GUINEY  V.  BONHAM. 

(£0i  F9d,  S8t,) 


1283 


•*  ex  pmrtt  evidence  -»  effect 

6.  That  the  record  sent  to  the  in- 
spector of  immigration  by  the  Depart- 
ment of  Labor,  in  a  proceeding  to  de* 
port  an  alien,  contains  letters  and  clip- 
pings which  had  been  introduced  ex 
parte  and  without  the  knowledge  of 
the  alien,  does  not  render  the  proceed- 
ing unfair  if  the  deportation  was  not 
based  upon  anything  contained  in 
tbesi* 


—  pofwer  of  court  to  weigh  testimony. 

7.  The  court  cannot,  in  a  habeas 
corpus  proceeding  to  review  the  action 
of  the  Department  of  Labor  in  order- 
ing deportation  of  an  alien  weigh  the 
testimony  upon  which  the  order  is 
based. 

[See  1  R.  C.  L.  8S1;  12  E.  C.  L. 
1218,] 


Appeal  by  petitioner  from  an  order  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  (Wolverton»  J.)  discharging  a  peti* 
tion  for  a  writ  of  habeas  corpus  to  secure  his  release  from  custody, 
to  which  he  had  been  committed  for  deputation  for  violation  of  the 
Immigration  Act    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Gilbert,  Ross,  and  The  appellant  contends  that  de- 
Hunt,  Circuit  Judges.  portation  under  §  19  of  the  Act  of 


Messrs.  George  F.  Tanderveer  and 
Ralph  S.  Pierce  for  appellant. 

Messrs.  Bert  E.  Haney  and  Baniett 
H.  Goldstein  for  appellee. 

Gilbert,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  appellant,  a  native  of  British 
Columbia,  entered  the  United  States 
in  .February  or  March,  1913.  In 
1916  he  became  a  member  of  the 
Industrial  Workers  of  the  World,  in 
which  he  has  held  the  oflices  of 
standing,  delegate,  branch  secretary, 
and  traveling  delegate.  In  Septem- 
ber, 1918,  he  became  secretary  of 
Lumber  Workers'  Industrial  Union, 
a  branch  of  the  I.  W.  W.  having  35,- 
000  members.  In  February,  1919, 
he  opMsned  an  office  for  said  union  in 
the  city  of  Portland.  On  February 
18,  1919,  the  Department  of  Labor 
issued  its  warrant  of  arrest,  charg- 
ing that  the  appelkmt  had  been 
found  advocating  or  teaching  the 
unlawful  destruction  of  property, 
in  violation  of  the  Immigration  Act 
of  February  5,  1917.  On  this  war- 
rant he  was  granted  three  hearings, 
which  resulted  in  an  order  for  his 
deportation.  On  appeal  to  the  De- 
paitment  of  Labor,  the  order  of 
deportation  was  affirmed.  The  ap- 
pellant presented  to  the  court  below 
his  petition  for  a  writ  of  habeas 
corpus.  On  the  hearing  the  wvit 
was  discharged  and  the  appellant 
was  remanded  to  custody.  The  ap- 
pellant appeals. 


February  5, 1917  (39  Stat,  at  L.  889, 
chap.  29,  Comp.  Stat.  §  4289ijj, 
Fed.  Stat.  Anno.  Supp.  1918,  p. 
212),  was  barred  after  five  years 
from  the  date  of  his  entry  into  the 
United  States.  We  do  not  so^  read 
the  statute.  It  provides :  ''Sec.  19. 
That  at  any  time  within  five  years 
after  entry,  any  atien  who  at  the 
time  of  eitry  was  a  member  of  one 
or  more  of  the  classes  excluded  by 
law;  any  alim  who  shall  have  en- 
tered or  who  shall  be  found  in  the 
United  States  in  violation  of  this 
act,  or  in  violation  of  any  other  law 
of  the  United  States ;  any  alien  who 
at  any  time  after  entry  shall  be 
found  advocating  or  teaching  the 
unlawful  destruction  of  property, 
or  advocating  or  teaching  anarchy, 
or  the  overthrow  by  force  or  vio- 
lence of  the  government  of  the 
United  States  or  of  all  forms  of  law 
or  the  assassination  of  public  of- 
ficials; any  alien  who  within  five 
years  after  entry  becomes  a  public 
charge  from  causes  not  affirmative- 
ly shown  to  have  arisen  subsequent 
to  landing,  ,  .  .  shall,  upon  the 
warrant  of  the  Secretary  of  Labor, 
be  taken  into  custody  and  de- 
ported." 

It  is  plainly  the  intention  of  the 
statute  to  provide  for  the  deporta- 
tion of  any  alien  who,  at  "any  time 
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after  entry/'  shall  be  found  advo- 
Aiiena-  cating   or   teaching 

4ieportation~  the  uulawful  de- 
<ime  ii»tt.tio>.  si-ruction  of  prop- 
erty. The  five-year  limitation 
expressed  in  the  first  clause  of  the 
statute  is  not  to  be  read  into  the 
clause  under  which  the  appellant  is 
ordered  deported. 

Again,  the  order  of  deportation 
does  not  depend  upon  the  Law  of 
1917.  Act  Oct.  16,  1918,  chap.  186, 
40  Stat,  at  L.  1012,  Comp.  Stat.  § 
4289ib(l),  authorizes  the  deporta- 
tion of  aliens  who  advocate  or  teach 
the  unlawful  destruction  of  proper- 
ty,  and  declares:  "The  provisions 
of  this  section  shall  be  applicable 
to  the  classes  of  aliens  mentioned 
in  this  act  irrespective  of  the  time 
of  their  entry  into  the  United 
States/' 

The  Law  of  1918  was  in  force 
prior  to  the  institution  of  proceed- 
ings   against  the   appellant.     The 

fact  that  the  war- 
depc^nuition^'  rants  of  arrest  and 
rSuuiS?""''  •«  of  deportation  are, 

in  terms,  based 
upon  §  19  of  the  Act  of  February 
5,  1917,  does  not  render  the  Act  of 
1918  inapplicable  to  the  ease.  This 
principle  involved  is  similar  to  that 
which  obtains  in  criminal  cases,  in 
which  it  is  held  that  the  statute  on 
which  an  indictment  is  founded 
must  be  determined  as  a  matter  of 
law  from  the  facts  charged,  which 
facts  may  bring  the  offense  within 
an  existing  statute,  although  the  in- 
dictment in  terms  bases  the  charge 
upon  another  statute.  Williams  v. 
United  Stotes,  168  U.  S.  382,  42  L. 
ed.  509,  18  Sup.  Ct.  Rep.  92 ;  United 
States  V.  Nixon,  235  U.  S.  231,  59  L. 
ed.  207,  85  Sup.  Ct.  Rep.  49 ;  Vedin 
V.  United  Stotes,  168  C.  C.  A.  534, 
257  Fed.  550. 

It  has  been  repeatedly  held  that 
the  warrant  of  arrest  for  deporto- 
tion  of  an  alien  is  sufficient  if  it  give 
him  adequate  information  of  the 
acts  relied  upon  to  bring  him  with- 
in the  excluded 
;?S;?«ir*'''  •'  classes,  and  to  en- 
able him  to  offer 
testimony  to  refute  the  same  at  the 


hearing,  and  that  it  need  not  have 
the  formality  and  particularity  of 
an  indictment.  United  States  v. 
Uhl,  128  C.  C.  A.  560,  211  Fed.  628; 
United  States  ex  rel.  Rosen  v. 
Williams,  118  C.  C,  A.  632,  200  Fed. 
538 ;  Healy  v.  Backus,  137  C.  C.  A. 
166,  221  Fed.  358;  Ex  parte  Ham- 
aguchi  (C.  C.)  161  Fed.  185;  Sin- 
iscalchi  v.  Thomas,  115  C.  C.  A.  601, 
195  Fed.  701;  Toy  Tong  v.  United 
Stotes,  76  C.  C.  A.  621, 146  Fed.  343. 
It  is  to  be  observed  also  that,  this 
being  a  habeas  corpus  proceeding,  § 
761  of  the  Revised  Statutes,  Comp. 
Stat.  §  1289,  3  Fed.  Stot.  Anno.  2d 
ed.  p.  469,  requires  the  court,  jus- 
tice, or  judge  granting  the  writ  **to 

dispose  of  the  party  Hrt*««  eor».— 
as  law  and  justice  ai«po»Ai  oc 
require,"  which  ">*"•>— "™- 
means  as  law  and  justice  require  at 
the  time  of  the  hearing.  lasigi  v. 
Van  de  Carr,  166  U.  S.  391,  41  L. 
ed.  1045,  17  Sup.  Ct.  Rep.  595; 
Motherwell  v.  United  Stotes,  48  C. 
C.  A.  97,  107  Fed.  437.  In  Nishi- 
mura  Ekiu  v.  United  Stotes,  142  U. 
S.  651,  35  L.  ed.  1146,  12  Sup.  Ct 
Rep.  336,  the  court  said :  ''A  writ 
of  liabeas  corpus  is  not  like  an  ac- 
tion to  recover  damages  for  an  un- 
lawful arrest  or  commitment,  but  its 
object  is  to  ascertoin  whether  the 
prisoner  can  lawfully  be  detoined 
in  custody;  and  if  sufficient  ground 
for  his  detention  by  the  government 
is  shown,  he  is  not  to  be  discharged 
for  def ecte  in  the  original  arrest  or 
commitment." 

The  appellant  contends  that  ibe 
hearing  before  the  immigration  in- 
spector was  unfair,  in  that  he  was 
not  represented  by  an  attorney  nor 
informed  of  his  right  to  counsel 
until  three  fifths  of 
the  testimony  had  diyiTrtation- 
been  taken.  This  JJ-^-f-^Siir* 
does  not  render  the 
hearing  unfair.  In  Low  Wah  Suey 
v.  Backus,  225  U.  S.  460,  56  L.  ed. 
1165,  32  Sup.  Ct.  Rep.  734,  it  was 
held  that  the  preliminary  examina- 
tion of  an  alien  without  counsel  is 
permitted,  and  that  it  is  sufficient  if 
at  subsequent  stages  the  alien  has 
counsel.    That  case  was  followed  by 
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this  court  in  Mok  Nuey  Tau  v. 
White,  137  C.  C.  A.  190,  244  Fed. 
742.  The  appellant,  on  being  told 
that  he  was  entitled  to  counsel  to 
i-epresent  him,  stated  that  he  did 
not  desire  to  avail  himself  of  the 
privilege.  * 

It  is  said  that  the  hearing  was 
unfair,  in  that  the  record  which  was 
sent  from  the  Department  of  Labor 
in  answer  to  the  writ  contains  ten 
letters  and  one  newspaper  clipping 
which  were  on  file  in  the  Depart- 
ment, and  which  had  been  intro- 
duced ex  parte  and  without  the  ap- 
pellant's knowledge,  and  the  appel- 
lant cites  the  decision  of  this  court 
in  Chew  Hoy  Quong  v.  White,  162 
C.  C.  A.  103,  249  Fed.  869,  in  which 
the  hearing  on  an  application  of  an 
alien  for  admission  into  the  United 
States  was  held  unfair  for  the  rea- 
son that  the  decision  was  based  in 
whole  or  in  part  on  confidential 
conmiunications  received  by  the  im- 
migration officers,  the  source,  mo- 
tive, or  contents  of  which  were  not 
disclosed  to  the  applicant  or  his 
counsel,  and  no  opportunity  was 
offered  to  cross-examine  or  to  pre- 
sent testimony  in  rebuttal  thereof. 
The  appellant's  case  does  not  come 
{within  that  ruling.  It  is  clear  that 
/  the    order    for   his 

denoS^ffe/tT*"     deportatiou        was 

not  based  upon 
anything  contained  in  the  letters, 
and  there  is  nothing  in  them  tend- 
ing to  sustain  the  charge  on  which 
the  appellant  was  arrested  or 
ordered  to  be  deported,  and  in  fact 
those  papers  are  not  properly  a  part 
of  the  record. 

Nine  of  the  letters  consisted  of 
correspondence  which  the  appellant 
had  with  fellow  workers  of  the  I. 
W.  W.  after  his  arrest,  and  while  he 
was  in  jail.  One  of  the  letters  was 
a  communication  from  the  Depart- 
ment of  Justice  to  the  Commis- 
sioner General  of  Immigration,  and 
is  no  part  of  the  evidence  upon 
which  the  report  of  the  inspector  at 
Portland  was  based,  and  it  has  no 
proper  place  in  the  record.  It  con- 
tains the  erroneous  statement  that 
in  1917  the  appellant  had  been  ar- 


BONHAM.  1285 

.  S8t,) 

rested  in  Idaho  on  a  charge  of  crim- 
inal syndicalism,  and  had  been  con- 
victed and  imprisoned  in  the  Idaho 
state  penitentiary ;  whereas,  in  fact, 
the  appellant  had  been  acquitted  of 
that  charge.  But  the  memorandum 
of  the  Commissioner  General  of  Im- 
migration contains  the  statement 
that  the  department  knew  that  the 
appellant  had  been  acquitted  qf  the 
charge  of  criminal  syndicalism  in 
Idaho,  and  the  decision  of  the  Com- 
missioner General  shows  by  its 
terms  that  the  judgment  of  depor- 
tation was  based  wholly  upon  the 
activities  of  the  appellant  in  the 
various  offices  which  he  held  in  the 
L  W.  W.,  and  his  distribution  of 
literature  which  advocated  the  doc- 
trine of  sabotage,  or  the  unlawful 
destruction  of  property. 

The  newspaper  clipping,  original- 
ly found  in  the  appellant's  posses- 
sion, contains  a  list  of  men  in  Ben- 
ewah county,  Idaho,  "known,  as 
aliens,  or  alien  enemies,  who  have  ei- 
ther revoked  their  first  papers,  or 
who  have  claimed  exemption  from 
military  service  on. the  ground  that 
they  were  aliens,''  and  in  the  list  is 
the  name  of  the  appellant.  The  ap- 
pellant could  not  have  been  injured 
by  anything  contained  in  the  clip- 
ping. He  admitted  that  he  was  an 
alien,  and  that  as  such  he  had 
claimed  exemption  from  military 
service.  In  Tang  Tun  v.  Edsell,  223 
U.  S.  673,  681, 56  L.  ed.  606,  610,  32 
Sup.  Ct.  Rep.  363,  the  court,  answer- 
ing the  contention  that  certain  pa- 
pers, in  addition  to  the  record  on  the 
hearing,  had  been  forwarded  to  the 
Secretary  on  the  appeal,  said :  "The 
contents  of  these  papers  are  not 
printed  in  the  transcript  of  record, 
but  we  must  assume  from  the  de- 
scription that  they  were  from  the 
official  files.  Of  these  the  Secretary 
might  at  all  times  take  cognizance, 
and  it  would  be  extraordinary,  in- 
deed, to  impute  bad  faith  or  im- 
proper conduct  to  the  executive  offi- 
pers  because  they  examined  the 
records,  or  acquainted  themselves 
with  former  official  action.*' 

In  Re  Jem  Yuen  (D.  C.)  188  Fed. 
350,  it  was  contended  that  the  hear- 
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ing  on  the  appeal  was  unfair,  be- 
cause of  alleged  improper  additions 
made  to  the  record  submitted  to  the 
Secretary.  The  court  said :  "As  to 
the  hearing  at  Boston  there  is  no 
complaint  that  the  applicant  was  in 
any  way  hindered  in  submitting 
such  evidence  as  he  desired,  or  of 
any  refusal  to  hear  what  was  sub- 
mitted. ...  It  is  well  settled 
that  officers  of  the  government,  to 
whom  the  determination  of  ques- 
tions of  this  kind  is  intrusted  under 
statutes  like  those  governing  these 
proceedings,  are  not  bound  by  the 
rules  of  criminal  procedure,  nor  by 
rules  of  evidence  applied  in  courts. 
It  is  not  enough  for  a  review  of 
their  decision  on  habeas  corpus  that 
there  was  no  sworn  testimony,  or 
no  record  of  the  testimony  or  of  the 
decision.  ...  I  am  unable  to  be- 
lieve that  the  duly  of  the  officers  to 
give  a  fair  hearing  required  tbem  to 
shut  their  eyes  to  the  contents  of 
this  former  record,  or  to  do  so  with- 
out formal  or  independent  proof  of 
its  contents." 

It  is  contended  that  the  order  of 
deportation  is  void,  for  the  reason 
that  there  is  no  evidence  in  the  rec- 
ord to  sustain  it.  It  is  true  that 
the  appellant  testified  that  he  did 
not  advocate,  nor  to  the  best  of 


his  knowledge  did  the  organization 
to  which  he  belonged  advocate,  the 
unlawful  destruction  of  property  in 
any  way  whatsoever,  and  said :  •  "I 
do  not  believe  in  sabotage,  whether 
as  a  weapon  used  by  tiie  working 
class  or  used  against  them.'' 

But  it  appears  without  dispute 
that  in  his  connection  with  the  or- 
ganization to  which  he  belonged  he 
had  been  actively  engaged  in  dis- 
tributing to  others  the  literature 
published  and  issued  under  the 
sanction  of  that  organization.  In 
that  literature  are  to  be  found  ex- 
pressions directly  and  unmistakably 
inculcating  the  unlawful  destruc- 
tion of  property.  It  was  on  the  na- 
ture of  that  literature  and  the  ap- 
pellant's activities  in  disseminating 
the  same  that  the  order  of  deporta- 
tion was  based.  It  is  not  our  prov- 
ince to  weigh  the  testimony.  We 
can  go  no  further  ^       _^ 

,,  *7  ,    A***v    >^       —poorer  oC  «*«rt 

than    to    determme  to  weivii 
whether  or  not  the  ^*»"«»"'^- 
officers  to  whom  is  intrusted  the  en- 
forcement of  the  law  have  in  this 
instance     abused     the     discretion 
which  was  placed  in  them.    We  find 
no  abuse  of  discretion,  nor  absence 
of  evidence   to  sustain   the   order 
which  is  appealed  from. 
The  order  is  affirmed. 


ANNOTATION. 
Limkalion  of  tinie  for  d^^ortatkm  of  alien. 


Generallj. 

The  right  of  a  nation  to  deport 
aliens  who  have  not  been  naturalized 
is  absolute  and  unqualified.  It  rests 
on  the  theory  that  a  foreigner  is  no 
part  of  the  nation,  and  that  his  re- 
ception into  its  territory  is  a  matter 
of  permission  or  tolerance,  and  cre- 
ates no  obligation.  1  R.  C.  L.  830.  So, 
in  a  case  involving  the  validity  of  the 
repeal  of  all  limitations  on  the  time 
for  the  deportation  of  a  certain  class 
of  aliens,  the  Federal  Supreme  Court 
said :  "The  attempt  to  reopen  the  con- 
stitutional question  must  fail.  It  is 
thoroughly  established  that  Congress 
has  power  to  order  the  deportation  of 
aliens  whose  presence  in  the  country 


it  deems  hurtful.  The  determination 
by  facts  that  might  constitute  a  crime 
under  local  law  is  not  a  conviction  of 
crime,  nor  is  the  deportation  a  punish- 
ment; it  is  simply  a  refusal  by  the 
government  to  harbor  persons  whom 
it  does  not  want."  Bugajewitz  v. 
Adams  (1913)  228  U.  S.  585,  57  L.  ed. 
978,  33  Sup.  Ct.  Rep.  607. 

Limitations  on  the  time  for  the  de- 
portation of  aliens  from  the  United 
States  exist,  therefore,  only  as  Con- 
gress has  imposed  them  (Bugajewitz 
V.  Adams  (U.  S.)  supra),  and  their  ex- 
tent is  to  be  determined  entirely  from 
a  construction  of  the  several  acts  of 
Congress  on  the  subject.  It  is  to  be 
noted  that  nearly  all  of  the  cases  cited 
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in  this  note  were  decided  under  the 
Immigration  Act  of  1903,  and  the  Im- 
migration Act  of  1907  (see  3  Fed. 
Stat.  Anno.  2d  ed.  pp.  637  et  seq.),  and 
that  those  acts  have  been  superseded 
by  the  Immigration  Act  of  February 
5,  1917  (Fed.  Stat.  Anno.  Supp.  1918» 
pp.  212  et  seq.),  which  contains  pro- 
visions distinctly  at  variance  with 
those  of  the  former  acts  with  respect 
to  the  time  for  the  institution  of  de« 
portation  proceedings.  Section  19  of 
the  Act  of  1917,  which  deals  with  the 
time  limited  for  deportation,  states  in 
successive  clauses  the  classes  of 
aliens  subject  to  deportation,  some  of 
the  Clauses  containing  a  time  limit 
and  others  making  no  reference  to 
time  for  proceeding.  The  only  two 
cases  which  have  passed  on  that  act 
seem  to  warrant  the  general  statement 
that  limitations  contained  in  one 
clause  are  not  to  be  read  into  any 
other,  80  that,  with  respect  to  the  de* 
portation  of  aliens  described  by  a 
clause  of  the  Act  of  1917  containing 
no  limitation,  deportation  proceedings 
may  be  begun  at  any  time.  See  Lopez 
V.  Howe  (1919)  —  C.  C.  A.  — ,  259 
Fed.  401.  And  see  the  reported  case 
(GuiNEY  V.  BONHAM,  ante,  1282). 

The  time  limit,  if  any,  fixed  by  Con- 
gress for  deportation  proceedings, 
having  been  uniformly  made  to  run 
from  the  entry  of  the  alien  into  the 
United  States,  some  uncertainty  at 
one  time  existed  as  to  whether  an 
alien  who  left  the  United  States  with 
intent  to  return  started  the  running  of 
a  new  period  of  limitation  on  his  re- 
entry. In  two  cases  it  was  held  that 
under  those  circumstances  the  period 
was  to  be  computed  from  the  first  en- 
try. Redfern  v.  Halpert  (1911)  108 
G.  C.  A.  262,  186  Fed.  150;  United 
States  V.  Tsuji  Suekichl  (1912)  118 
C.  C.  A.  188,  199  Fed.  750. 

It  is  now  established,  however,  that 
the  re-entry  of  an  alien  Into  the  Unit- 
ed States  after  an  absence,  however 
short,  from  its  territory,  fixes  the  date 
from  which  the  limitation  on  subse- 
quent deportation  proceeding  runs. 
Uapina  v.  Williams  (1914)  232  U.  S. 
78,  58  L.  ed.  515,  34  Sup.  Ct.  Bep.  196; 
Lewis  V.  Frick  (1914)  233  U.  &  291, 
68  L.  ed.  967,  34  Sup.  Ct  Rep.  488,  af- 


firming (1912)  115  C.  C.  A.  493,  195 
Fed.  693;  Ex  parte  Petterson  (1908) 
166  Fed.  537;  United  States  ex  rel. 
White  V.  Hook  (1908)  166  Fed.  1007; 
Ex  parte  Hoffman  (1910)  103  C.  C.  A. 
327,  179  Fed.  839;  Sibray  v.  United 
States  (1911)  107  C.  C.  A.  483,  185 
Fed.  401 ;  United  States  ex  rel.  Uebe- 
rall  V.  Williams  (1911)  187  Fed.  470; 
United  States  v.  Sprung  (1910)  110 
C.  C.  A.  37,  187  Fed.  903;  Siniscalchi 
V.  Thomas  (1912)  115  C.  C.  A.  501^  196 
Fed.  701 ;  United  States  ex  rel.  Bauder 
V.  Uhl  (1914)  128  C.  C.  A.  560,  211 
Fed.  628 ;  United  States  v.  Tsurukichi 
Nakao  (1914)  133  C.  C.  A.  49,  217  Fed. 
50. 

The  strictness  with  which  this  rule 
is  applied  is  illustrated  by  the  case 
of  Lewis  V.  Frick  (1914)  233  U.  S.  291, 
58  L.  ed.  967,  34  Sup.  Ct.  Rep.  488, 
supra,  wherein,  as  appears  from  the 
opinion  of  the  lower  court  (1912)  115 
C.  C.  A.  493,  195  Fed.  693),  the  alien 
in  question  was  absent  from  the  Unit* 
ed  States  but  one  hour,  after  several 
years'  residence  therein.  It  was  held 
that  deportation  proceedings  might  be 
brought  within  three  years  after  his 
re-entry  into  the  United  States.  A 
similar  holding  was  made  in  United 
States  ex  rel.  Ueberall  v.  Williams 
(1911)  187  Fed.  470,  supra,  with  re- 
spect to  an  alien  who,  after  residing 
in  the  United  States  several  years, 
visited  Niagara  Falls,  and  while  there 
went  to  the  Canadian  side  for  about 
an  hour. 

The  deportation  provision  of  the 
Immigration  Act  of  1907  (3  Fed.  'Stat. 
Anno.  2d  ed.  p.  673,  §  20)  was  to  the 
effect  that  an  alien,  within  its  terms, 
might  *'be  taken  into  custody  and  de- 
ported to  the  country  whence  he  came 
at  any  time  within  three  years  after 
the  date  of  his  entry.''  Similar  phrase- 
ology was  used  in  the  Act  of  March  3, 
1903,  which  was  superseded  by  the 
Act  of  1907.  The  cases  arising  under 
those  acts  are  in  conflict  as  to  whether 
the  deportation  must  be  completed 
within  the  three«*year  period.  In  Botis 
V.  Davis  (1909)  178  Fed.  996,  it  was 
held  that  there  must  be  an  actual  de- 
portation within  three  years,  or  the 
power  to  deport  will  be  lost.  So,  in 
International  Mercantile  Marine  Co. 
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V.  United  States  (1912)  113  C.  C.  A. 
365,  192  Fed.  887,  reversing  (1911) 
186  Fed.  669,  it  was  held  that  the  alien 
must  be  actually  delivered  on  board 
ship  for  deportation  within  three 
years  after  his  entry.  On  the  other 
hand,  it  was  held  in  United  States  ex 
rel.  Calamia  v,  Redfern  (1910)  180 
Fed.  506,  that  it  was  sufficient  if  de- 
portation proceedings  were  begun 
within  three  years,  the  court  saying: 
"I  consider  the  government  should 
have  the  whole  of  the  last  day  of  the 
three  years  in  which  to  make  the  ar- 
rest, and,  prescription  being  inter- 
rupted by  the  arrest,  the  government 
is  entitled  to  a  reasonable  time  in 
which  to  carry  out  the  sentence  of  de- 
portation.". The  last  decision  was  fol- 
lowed in  Bun  Chew  v.  Connell  (1916) 
147  C.  C.  A.  226,  233  Fed.  220,  wherein 
the  court  said :  "We  think  the  statute 
should  be  construed  in  analogy  with 
Statutes  of  Limitation  in  criminal 
cases,  the  requirement  of  which  is  an- 
swered if  prosecution  is  begun  with- 
in the  time  limited.  It  does  not  seem 
reasonable  to  suppose  that  Congress 
intended  that,  before  ordering  the  ar- 
rest of  an  alien  believed  to  be  unlaw- 
fully in  the  country,  the  Secretary 
must  take  into  account  the  probable 
time  that  must  ensue  between  the  ar- 
rest and  the  warrant  of  deportation, 
and  compute  the  time  of  all  possible 
delays  in  obtaining  testimony,  and 
possible  delays  to  be  caused  by  ap- 
peals or  writs  of  habeas  corpus."  In 
a  brief  opinion  in  the  case  of  Re  Rus- 
sonxanno  (1904)  128  Fed.  528,  it  was 
said  that  since  the  alien  in  question 
was  not  "seized  even,  for  purposes  of 
deporflation,"  before  the  expiration  of 
the  time  limited,  the  authority  to  de- 
port was  lost.  In  Matsumura  v.  Hig- 
gins  (1911)  109  C.  C.  A.  431,  187  Fed. 
601,  it  was  held  that,  where  a  warrant 
was  issued  in  deportation  proceedings 
within  three  years,  the  fact  that  the 
alien  was  thereafter  imprisoned  under 
conviction  of  crime  did  not  prevent  a 
deportation  after  his  release  from  that 
imprisonment,  though  the  alien  had 
then  been  in  the  United  States  more 
than  three  years,  the  court  saying  that 
no  domiciliary  rights  could  be  ac- 
quired during  incarceration  for  crime. 


While  the  Immigration  Act  of  1917 
(Fed.  Stat  Anno.  1918  Supp.  pp.  212 
et  seq.)  does  not  plainly  solve  this 
doubt,  the  provisions  of  §  20  of  that 
act,  with  respect  to  charging  the  cost 
of  deportation  on  the  person  by  whom 
the  alien  was  procured  to  immigrate, 
or  on  the  owners  of  the  vessel  bring- 
ing him  to  the  United  States,  "if  de- 
portation proceedings  are  instituted" 
at  any  time  within  five  years,  would 
seem  to  indicate  an  intention  that  the 
institution  of  the  proceedings,  rather 
than  the  actual  deportation,  shall  be 
regarded. 

IiimLitation     applicable     to     particular 
classes  of  aliens  —  CMnese. 

The  right  to  deport  a  Chinese  per- 
son under  §  20  of  the  Immigration  Act 
of  1907  (3  Fed.  Stat.  Anno.  2d  ed.  p. 
673),  and  the  Act  of  March  3,  1903, 
which  it  superseded,  providing  that 
any  alien  who  entered  the  United 
States  in  violation  of  law  might  be  de- 
ported within  three  years,  was  lost 
with  the  expiration  of  the  three-year 
period.  United  States  ex  rel.  Ng.  Sam 
V.  Redfern  (1914)  210  Fed.  548;  Wong 
Yuen  V.  Prentis  (1916)  148  C.  C.  A. 
44,  234  Fed.  28;  Backus  v.  Owe  Sam 
Goon  (1916)  149  C.  C.  A.  159,  235  Fed. 
847;  Mok  Nuey  Tau  v.  White  (1917) 
157  C.  C.  A.  190,  244  Fed.  742;  Quan 
You  V.  White  (1917)  157  C.  C.  A.  IH 
244  Fed.  746. 

After  the  lapse  of  that  period,  the 
remedy  was  under  the  Chinese  Exclu- 
sion Act  <2  Fed.  Stat.  Anno.  2d  ed. 
p.  92) ,  no  time  limit  being  attached  to 
that  proceeding.  Moy  Wing  Sun  v. 
Prentis  (1916)  148  C.  C.  A.  40,  234 
Fed.  24;  Wong  Chung  v.  United  States 
(1917)  157  C.  C.  A.  36,  244  Fed.  410. 

While  there  appears  to  be  no  re- 
ported decision  on  the  subject,  it 
would  seem  that  proceedings  to  deport 
Chinese  under  the  first  clause  of  §  19 
of  the  Immigration  Law  of  1917  (Fed. 
Stat.  Anno.  Supp.  1918,  p.  230)  must 
be  begun  within  five  years. 

-» pTOfttitvteft  and  the  like. 

Section  3  of  the  Immigration  Act  of 
1907  provided  for  the  deportation  of 
any  alien  woman  found  practising 
prostitution,  within  three  years  after 
her  entry  into  the  United  States. 
That  section  was  amended  by  the  Act 
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of  March  2$,  1910  (3  Fed,  Stat.  Anno. 
2d  ed.  p.  649),  so  as  to  provide  for  the 
deportation  of  any  alien  found  to  be 
an  inmate  of  a  house  of  prostitution, 
owning  or  employed  in  such  a  house, 
subsisting  on  the  earnings  of  a  pros- 
titute, etc.,  ''after  such  alien  has  en- 
tered the  United  States."  Under  that 
amendment  it  was  held  that  no  time 
limit  attached  to  the  deportation  of 
an  alien  prostitute,  the  provision  that 
the  alien  shall  be  deported  "in  the 
manner  provided  in"  §  20  of  the  Act 
of  1907  (8  Fed.  Stat.  Anno.  2d  ed.  p. 
673)  being  held  not  to  adopt  the  three- 
y€ar  limitation  contained  in  that  sec- 
tion. Bugajewitz  v.  Adams  (1913) 
228  U.  S.  585,  57  L.  ed.  978,  33  Sup.  Ct. 
Rep.  607;  Schwartz  v.  Adams  (1913) 
228  U.  S.  592,  57  L.  ed.  980,  33  Sup. 
Ct.  Rep.  609;  United  States  ex  rel. 
Mango  V.  Meis  (1910)  181  Fed.  860; 
United  States  ex  rel.  Brion  v.  Prentis 
(1910)  182  Fed.  894;  United  States 
ex  rel.  Dickman  v.  Williams  (1910) 
183  Fed.  904;  Sire  v.  Berkshire  (1911) 
185  Fed.  967;  Ladaux  v.  Berkshire 
<1911)  185  Fed.  971;  United  States 
V.  North  German  Lloyd  S.  S.  Co. 
ri911)  185  Fed.  158;  Chomel  v.  United 
States  (1911)  112  C.  C.  A.  461,  192 
Fed.  117;  Ex  parte  Gardonnel  (1912) 
197  Fed.  774;  Choy  Gum  v.  Backus 
(1915)  189  C.  C.  A.  85,  223  Fed.  487, 
writ  of  certiorari  denied  in  (1916)  289 
U.  S.  649,  60  L,  ed.  485,  36  Sup.  Ct. 
Rep.  284. 

The  same  rule  was,  of  course,  ap- 
plied to  a  male  alien  falling  within  the 
terms  of  the  Act  of  1910.  Ex  parte 
Garcia  (1913)  205  Fed.  53;  United 
States  V.  Czeslicki  (1913)  209  Fed. 
496 ;  Oceanic  Steam  Nav.  Co.  v.  United 
SUtes  (1916)  146  C.  C,  A.  549,  232 
Fed.  591,  Ann.  Cas.  1917C,  248. 

The  removal  of  the  time  limit  on  de- 
portation proceedings  in  the  Act  of 
1910  wa»  held  to  be  valid,  even  as  to 
aliens  who  entered  the  United  States 
before  that  date.  Bugajewitz  v. 
Adams  (1913)  228  U.  &  585,  57  L.  ed. 
978,  33  Sup.  Ct.  Rep.  607;  United 
States  ex  rel.  Mango  v.  Weis  (1910) 
181  Fed.  860;  United  States  ex  rel. 
Dickman  v.  Williams  (1910)  183  Fed. 
904. 


The  Act  of  February  5,  1917  (Fed. 
Stat.  Anno.  Supp.  1918,  p.  212),  ap- 
parently affixes  no  time  limit  on  the 
deportation  of  prostitutes  and  the  like. 

*aa«rckists  amd  the  like. 

It  is  held  that  the  five-year  limita- 
tion attached  by  the  first  clause  of 
§  19  of  the  Act  of  February  5,  1917 
(Fed.  Stat.  Anno.  Supp.  1918,  p.  230) , 
to  the  deportation  of  ai\  alien  who 
was,  at  the  time  of  his  entry,  a  mem- 
ber of  one  of  the  classes  excluded  by 
law,  is  not  to  be  read  into  the  second 
clause  of  the  same  section,  relating  to 
the  deportation  of  an  alien  who  ''at 
any  time  after  entry^  is  found  advo- 
cating or  teaching  anarchy  or  the  like. 
Accordingly,  in  Lopez  v.  Howe  (1919) 
—  C.  C.  A.  — ,  259  Fed.  401,  it  was  held 
that  a  ''philosophical  anarchist"  might 
be  deported  after  more  than  five  years' 
residence  in  the  United  States.  The 
court  said:  "Because  he  is  a  philo- 
sophical anarchist,  and  is  opposed  to 
the  overthrow  of  government  by  force 
or  violence,  the  relator  claims  he  is 
not  within  the  provisions  of  §  19  of 
the  act  of  Congress,  except  in  the  five- 
year  class,  and  that,  as  he  has  been 
in  this  country  for  fifteen  years,  he 
cannot  be  deported.  From  what  has 
been  said  in  an  earlier  part  of  this 
opinion,  it  appears  that  the  relator's 
understanding  of  the  statute  differs 
from  the  understanding  of  this  court. 
That  section  deals  with  a  number  of 
different  classes  of  aliens,  and  pro* 
vides  that  certain  classes  may  be  de- 
ported at  any  time  within  five  years 
after  entry,  but  does  not  so  limit  the 
time  of  deportation  as  respects  certain 
other  classes,  as  to  whom  it  is  de- 
clared they  may  be  deported,  irrespec- 
tive of  the  time  of  their  entry  into  the 
United  States.  An  alien  at  the  time  of 
his  entry  may  not  be  an  anarchist,  and 
therefore  may  be  entitled  to  enter. 
But  if,  at  any  time  aft^r  his  entry,  he 
is  found  'advocating  or  teaching  anar- 
chy,* he  may  be  deported." 

In  the  reported  case  (Guiney  v. 
BONHAM,  ante,  1282)  a  like  ruling  is 
made  with  respect  to  a  member  of  the 
I.  W.  W.,  shown  to  have  advocated  the 
unlawful  destruction  of  property.  In 
that  case  the  court  calls  attention  to 
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the  Act  of  October  16,  1918  (Fed.  Stat,     tious  aliens,  and  attaches  no  limita- 
Anno.  Supp.  1919,  p.  71),  §  2  of  which     tion  to  proceedings  therefor, 
authorizes   the   deportation    of   sedi-  W.  A  8. 


JAMES  E.  QUERY 

V. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  Appt. 

North  Carolina  Supreme  Court  ^-^  December  10,   1919» 
(178  N.  C.  639,  101  S.  E.  390.) 

Eadement  —  additional  burden  —  telegraph  line  on  raib-oad  risrht  of  way. 

1.  A  telegraph  line  constructed  along  a  railroad  right  of  way  imposes 
an  additional  burden  on  the  fee,  entitling  the  owner  of  the  fee  to  compen- 
sation. 

[See  note  on  this  question  beginning  on  page  1293.] 

Limitation  of  action  —  when  statute     —effect  of  possible  interference  witk 


begins  to  run  —  construction  of 
telegraph  line  on  railroad  right  of 
way. 

2.  The  limitation  period  against  a 
right  of  action  for  damages  for  impos- 
ing an  additional  burden  on  the  fee 
by  constructing  a  telegraph  line  along 
a  railroad  right  of  way  begins  to  run 
only  when  the  line  is  constructed. 

Damages  -^  for  telegraph  line  on  rail* 
road  right  of  way. 

8.  Permanent  damages  may  be  as- 
sessed to  the  owner  of  the  fee  for  the 
construction  of  a  telegraph  line  along 
a  railroad  right  of  way. 

[See  10  R.  C.  L.  152,  153.] 


easement. 

4.  The  allowance  of  full  damages  to 
the  owner  of  the  fee  for  placing  a  tele- 
graph line  on  a  railroad  right  of  way 
is  not  affected  by  the  fact  that  the  con- 
struction of  additional  tracks  by  the 
railroad  company  may  impair  the  full 
enjoyment  of  the  telegraph  company, 
at  least  if  there  is  nothing  to  show 
that  enlarged  occupation  by  the  rail- 
road company  was  likely  to  occur. 

Appeal  —  eminent  domain  —  renew 
of  damages. 

5.  The  supreme  court  cannot  review 
an  award  of  damages  in  an  eminent 
domain  proceeding. 

[See  10  R.  C.  L.  222,  223.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Cabar- 
rus County  (Harding,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  an  additional  burden  imposed  upon  the  fee  by  the 
construction  of  a  telegraph  line  along  a  railroad  right  of  way.    Affirmed, 


Statement  by  Walker,  J. : 
The  plaintiff  alleges  that  the  de- 
fendant erected  certain  poles  on  his 
land,  within  the  right  of  way  of  the 
North  Carolina  Railroad  Company, 
and  strung  wires  thereon  for  the 
purpose  of  using  the  same  in  its 
business  of  telegraphy,  and  the  de- 
fendant admits  the  other  allegation 
that  the  plaintiff  is  the  owner  of 
the  land,  "subject  to  the  right  of 
way  of  the  said  railroad  company  ;'^ 
it  being  100  feet  wide  on  each  side 
from    the    center   of   the   railroad 


track.  The  court  charged,  among 
other  things,  as  follows :  *The  con- 
tention of  the  plaintiff  is  this :  That 
those  under  whom  he  claims  and  he 
himself  were  and  are  the  owners  of 
the  land  in  fee;  that  the  railroad 
company  entered  upon  the  land  by 
reason  of  the  grant  of  a  right  of 
way  from  the  grandfather  of  the 
plaintiff;  that  after  the  railroad 
company  had  taken  the  right  of 
way  the  Postal  Telegraph  Company 
went  upon  the  right  of  way  and  put 
up  poles,  and  thereby  imposed  an 
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additiesa)  burden  upon  the  fee ;  and 
that  the  plaintiff  is  entitled  to  re- 
cover damages  for  such  additional 
burden.  If  you  answer  the  first  is- 
sue 'Yes'  and  the  second  issue  'No/ 
and  you  find  that  after  the  railroad 
company  took  possession  of  the  prop* 
erty  the  defendant  Postal  Telegraph 
Company  entered  upon  the  property 
and  erected  additional  poles  there- 
on and  strung  wires  on  the  poles, 
you  will  then  find  that  the  entry  of 
the  Postal  Telegraph  Company  im- 
posed upon  the  fee  such  additional 
burden  as  would  entitle  the  plaintiff 
to  recover,  and  in  that  event  the 
question  would  be:  What  amount 
is  the  plaintiff  entitled  to  recover 
by  reason  of  such  wrongful  entry 
on  the  part  of  the  defendant?*' 

Under  the  evidence  and  charge  of 
the  court  the  jury  returned  a  ver- 
dict for  the  plaintiff,  assessing  his 
damages  at  $350.  Judgment  there- 
on,  and  appeal  by  the  defendant. 

Mr.  J,  Lee  Crowell  for  appellant. 
Messrs.  L.  T.  Hartsell  and  M.  H. 
Caldwell  for  appellee. 

•  Walker,  J.,  delivered  the  opinion 
of  the  court: 

The  case  turns  principally  on  the 
question  of  damages,  although  de- 
fendant moved  for  a  nonsuit,  which 
was  refused,  and,  as  we  think,  prop- 
erly so.  There  was  no  dispute  as 
to  the  defendant's  entering  upon 
the  land  and  erecting  the  poles  and 
stringing  the  wires ;  the  only  issues 
being  as  to  the  ownership,  the  Stat- 
ute of  Limitations,  and  the  dam- 
ages. The  first  was  answered 
**Yes,"  and  the  ownership  was  ad- 
mitted for  the  purpose  of  the  ap- 
peal. The  Statute  of  Limitations 
does  not  apply,  or,  more  accurate- 
ly speaking,  is  not 

i2Si*il^Sen'  a  bar;  for  the  jury 
wtatate  bevinp      found,  as  is  showu 

to  rmv— const mc-    ♦        .  •   '         .j  j 

f  ioH  of  telegraph  oy  the  eviuence  ana 
SK  "f'wJj?**  the  charge  of  the 

court,  that  the  de- 
fendant entered  upon  the  land  in 
1916,  erected  the  poles,  and  strung 
the  wires.  The  action  was  com- 
menced on  May  11, 1917.  This  court 
said  in  Teeter  v.  Postal  Teleg.-Cable 
Co.  172  N.  C.  788,  90  S.  E.  941 :    *'It 
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IS  not  denied  by  def^idaat  that  the 
telegraph  line  superimposed  upon  a 
railroad  right  of 
way  is  an  addition-  ^itionlr 
al  burden,  which  i!:iSl",T,\!?«" 
entitled  the  owner  ruiiron  .  Hviit  oc 
to  compensation  '^*^* 
(Hodges  V.  Western  U.  Teleg.  Co. 
133  N.  C.  225,  45  S.  E.  572 ;  PhUlips 
V.  Postal  Teleg.^able  Co.  130  N. 
C.  513,  89  Am.  St.  Rep.  868,  41  S. 
E.  1022) ;  but  objection  is  made  to 
the  validity  of  plaintiffs  reopvery 
on  the  ground,  chiefly,  that  his 
Honor  should  have  held  as  a  con- 
clusion of  law  that,  on  the  facts  in 
evidence,  plaintiff's  cause  of  action 
is  barred  by  the  three-year  Statute 
of  Limitations  Revisal,  §  395,  sub- 
sec.  3,  the  language  being  as  fol- 
lows: 'Actions  shall  be  brought 
within  three  years  for  trespass  on 
real  property.  When  the  trespass 
is  a  continuing  one,  within  three 
years  from  the  original  trespass, 
and  not  thereafter.'  Speaking  to 
this  section  in  Sample  v.  John  L. 
Roper  Lumber  Co.  150  N.  C.  165, 
166,  134  Am.  St.  Rep.  902,  63  S.  E. 
731,  an  action  for  wrongful  entry 
and  cutting  timber  on  another's 
land,  the  court  said:  True,  the 
statute  declares  that  actions  for 
trespass  on  real  estate  shall  be 
barred  in  three  years,  and  when  the 
trespass  is  a  continuing  one  such 
action  shall  be  commenced  within 
three  years  from  the  original  tres- 
pass, and  not  thereafter;  but  this 
term,  "continuing  trespass,"  was  no 
doubt  used  in  reference  to  wrong- 
ful trespass  upon  real  property, 
caused  by  structures  permanent  in 
their  natm^,  and  made  by  compa- 
nies in  the  exercise  of  some  quasi 
public  franchise.  Apart  from  this, 
the  term  could  only  refer  to  cases 
where  a  wrongful  act,  being  entire 
and  complete,  causes  continuing 
damage,  and  was  never  intended  to 
apply  when  every  successive  act 
amounted  to  a  distinct  and  separate 
renewal  of  wrong.' " 

Referring  to  the  language  of 
subsec.  3,  above  mentioned,  and  the 
meaning  of  it,  as  suggested  in  Sam- 
ple V.  John  L.  Roper  Lumber  Co., 
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it  is  further  said  by  Justice  Hoke: 
'The  court  is  inclined  to  the  opin- 
ion that  this  is  a  continuing  tres- 
pass within  the  meaning  of  the  law, 
and  for  damages  incident  to  the 
original  wrong,  and  for  that  alone, 
no  recovery  could  be  sustained.  But 
this  is  a  suit  for  permanent  dam- 
ages, and  on  recovery  and  payment, 
so  far  as  plaintiff  is  concerned,  con- 
fers on  the  defendant  the  right  to 
maintain  its  line  on  plaintiff's  land 
for  an  indefinite  period,  and  to  enter 
on  the  same  whenever  reasonably 
required  for  the  ^planting,  repair- 
ing, and  preservation  of  its  poles 
and  other  property/  Caveness  v. 
Charlotte,  R.  &  S.  R.  Co.  172  N.  C. 
306,  90  S.  E.  244.  It  is  a  suit  to 
recover  for  the  value  of  the  ease- 
ment, which  can  pass  to  defendant 
only  by  grant  or  by  proceedings  to 
condemn  the  property  pursuant  to 
the  statute  (Revisal,  §§  1572, 
1573),  or  by  adverse  and  continuous 
user  for  the  period  of  twenty 
years.*' 

The  defendant,  therefore,  is  en- 
titled to  an  easement  for  an  indef- 
inite period  of  time,  and  the  plaintiff 
to  permanent  damages  as  compen- 
sation therefor,   which  are   to   be 

assessed  according 
P/iwlph"  uie      to  the  rule  stated  in 

on  railroad  ^hc       Tectcr       CaSC. 

rlffht  of  way.  X  ^^^^^        ^*»^^. 

See  also  Hodges  v. 
Western  U.  Teleg.  Co.  133  N.  C. 
225,  45  S.  E.  572,  and  Phillips  v. 
Postal  Teleg.-Cable  Co.  130  N.  C. 
513,  89  Am.  St.  Rep.  868,  41  S.  E. 
1022,  citing  the  well-known  cases  of 
Story  V.  New  York  Elev.  R.  Co.  90  N. 
Y.  122,  48  Am.  Rep.  146,  and  Lahr  v. 
Metropolitan  Elev.  R.  Co.  104  N.  Y. 
268,  10  N.  E.  528,  as  to  the  right  of 
the  abutting  owners  to  compensa- 
tion for  the  additional  burden  im- 
posed upon  the  streets  by  the  ele- 
vated railways.  White  v.  North- 
western North  Carolina  R.  Co.  113 
N.  C.  610,  22  L.R.A.  627,  37  Am. 
St.  Rep.  639,  18  S.  E.  330,  is  also  a 
well-considered  case  in  our  own  re- 
ports. 

We  now  come  to  the  real  question 
in  the  case — ^the  measure  of  dam- 
ages.   The  defendant  requested  the 


court  to  instruct  the  jury  to  take 
into  consideration  the  fact  that, 
when  these  poles  were  erected  and 
the  wires  were  strung,  the  land  was 
already  subject  to  the  burden  of 
the  North  Carolina  Railroad  Com- 
pany's right  of  way,  and  this  was 
given  by  the  court.  The  court 
charged  the  jury,  as  we  have  seen, 
that  the  defendant,  by  the  erection 
of  its  telegraph  line,  had  imposed 
an  additional  burden  upon  the  land 
— ^in  other  words,  a  new  one,  in  addi- 
tion to  that  of  the  railroad  right  of 
way,  already  resting  upon  it— and 
that  foi-  this  additional  burd^i  the 
defendant  was  under  obligations  to 
pay,  and  the  plaintiff  had  the  right 
to  receive,  reasonable  and  just  com- 
pensation. 

The  principle  of  Virginia  &  C.  R. 
Co.  V.  McLean,  158  N.  C.  498,  74  S. 
E.  461  (an  action  between  the  itdl- 
road  company  and  the  landowner), 
as  to  the  probability  of  an  appro- 
priation by  the  railroad  company  of 
its  entire  right  of  way  being  consid- 
ered in  assessing  permanent  dam- 
ages against  it,  does  not  apply  to  a 
case  like  this  where  the  defendant's 
right  of  way  is  essentially  of  a  dif- 
ferent kind,  and  does  not  call  for 
any  such  further  appropriation,  or 
any  widening  of  its  right  of  way, 
the  boundaries  of  which  are  now 
fixed  and  fully  occupied,  and  there 
is  nothing  to  show  that  the  railroad 
company  can  deprive  the  defendant 
of  its  rights  in  respect  to  the  main- 
tenance and  operation  of  its  pres- 
ent line.  Whether  it  could  do  so 
must  depend  upon  the  right  and 
easement,  which  was  acquired  by 
the  defendant  from  the  railroad 
company,  whether  by  contract,  con- 
demnation, or  in  some  way  equiv- 
alent to  the  latt^  method.  If  the 
railroad  company  should  extend  the 
occupation  of  its  right  of  way  fur- 
ther from  the  center  of  the  track, 
it  would  not  affect  the  question  of 
damages  in  this  case,  unless  it  had 
the  right  to  deprive  the  defendant 
of  its  right  of  way,  or  some  part 
of  it,  which  does  not  appear  in  this 
record.  We  do  not  know  what  their 
contractual     relations     are.       We 
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think,  though,  that  in  any  view  the 
court  adequately  responded  to  the 
defendant's  request  for  instructions 
as  made,  and  the  jury  must  have 
understood  that  the  assessment  of 
damages  should  be  made  upon  the 
basis  of  the  right  which  the  railroad 
company  had  already  acquired  in 
respect  to  the  land,  and  its  privilege 
of  enlarging,  under  proper  circum- 
stances, the  aebyial 
^ubie'^intir?''*"  occupatiou  of  tho 
J.^m^nt?**''        right  of  way,  even 

if  that  enlargement 
would  impair  the  full  enjoyment  by 
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defendant  of  its  eas^nent*  which 
is  not  at  all  probable. 

The  amount  awarded  in  the  ver- 
dict does  not  appear  to  be  excessive, 
when  all  the  facts 
are  taken  into  ac-  Appe^i^-emi«ent 
count,  and,  even  if  oc'dam'^*.''^' 
so,   we   cannot   re- 
view it.    Phillips  V.  Postal  Teleg.- 
Gable  Co.  180  N.  C.  613,  89  Am.  St. 
Rep.  868,  41  S.  K  1022.    We  aflSrm 
the  judgment,  finding  no.  material 
error  in  the 

No  error. 


ANNOTATION. 

Right  and  measure  ot  compensation  to  ovmer  of  fee  wlicn  telegraph  or  tele- 
phone  line  is  erected  along  railroad  right  of  way  or  highway. 


I.  Railroad  right  of  way: 

a.  Operation  for  exclusive  use  of 

railroad,  1298. 

b.  Operation  for  commercial   pur- 

poses, 1294. 

c.  Measure  of.  compensation,  1296. 
11.  Highway: 

a.  City  or  village  street: 

1.  View  that  telephone  or  tele- 

graph   is    added    burden, 
1296. 

2.  View  that  telephone  or  tele- 

graph is  not  added  Irarden, 
1801. 

/.  HaUroad  right  of  way, 

••  Operation  for  ea'43iuotve  uae  of  Mill- 
road. 

Telegraph  or  telephone  lines  con- 
structed along  a  railroad  right  of  way 
and  used  exclusively  by  the  railroad 
company  for  the  transmission  of  in- 
formation incident  to  the  general  busi- 
ness of  the  company  are  not  an  addi- 
tional burden  on  the  fee,  but  are  with- 
in the  purposes  of  the  original  ease- 
ment, and  the  fee  owner  is  not  entitled 
to  additional  compensation  therefor. 
Western  U.  Teleg.  Co.  v.  Rich  (1878) 
19  Kan.  517,  27  Am.  Rep.  159 ;  Ameri- 
can Teleph.  &  Teleg.  Co.  ▼•  Pearce 
(1889)  71  Md.  535,  7  L.RJI.  200, 18  AtL 
910;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cape 
Girardeau  Bell  Teleph.  Co.  (1908)  184 
Mo.  App.  406,  114  S.  W.  586;  Hodges 
▼.  Western  U.  Teleg.  Go.  (1908)  188 
K.  C.  225,  45  S.  E.  572. 


n. — continued. 

b.  Rural  highway: 

1.  View  that  telephone  or  tele- 

graph   is    added    burden, 
1804. 

2.  View  that  telephone  or  tele- 

graph is  not  added  burden, 
1306. 

c.  Rule  in  New  York,  1308. 

d.  Measure  of  compensation,  1810. 

III.  Effect  of  act  of  Congress  relative  to 
post  roads,  1311. 

In  American  Teleph.  ft  Teleg.  Co.  v. 
Pearce  (1889)  71  Md.  585,  7  KR.A. 
200,  18  Atl.  910,  the  court  said :  ''We 
entertain  no  doubt  whatever  aa  to  the 
right  of  a  railroad  company  to  con- 
struct on  and  .over  its  right  of  way  a 
telegrai^h  or  telephone  line,  for  its  use 
in  the  operation  of  its  road  and  de- 
spatch of  its  business;  and  it  may  do 
this  by  itself,  or  niay  employ  another 
company  to  do  it,  or  may  do  it  con- 
jointly With  another  company.  If, 
then,  this  line  is  in  process  of  con- 
struction, or  is  about  to  be  construct- 
ed, over  the  right  of  way  of  this  rail- 
way company,  in  good  faith,  for  the 
use  and  benefit  of  the  latter  in  the 
operation  of  its  road  and  to  iacilitate 
its  business,  or  is  reasonably  neces- 
sary for  that  purpose,  the  landowners 
have  no  ground  of  complaint*  because 
such  use  of  their  land  is  within  the 
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scope  of  the  original  easement,  for 
which  they  have  already  received  com- 
pensation." 

The  language  of  the  foregoing  case 
was  quoted  with  approval  in  Hodges 
V.  Western  U.  Teleg.  Co.  (1903)  188 
N.  C.  225,  45  S.  E.  572. 

So,  in  Western  U.  Teleg.  Co.  v.  Rich 
(1878)  19  Kan.  517,  27  Am.  Rep.  159, 
an  action  by  the  fee  owner  for  addi- 
tional compensation  by  reason  of  the 
construction  of  a  telegraph  line,  the 
telegraph  company  called  a  witness 
and  attempted  to  prove  by  him  that 
the  line  of  telegraph  was  built  jointly 
by  the  railroad  and  telegraph  com- 
panies, for  the  use  of  the  railroad  com- 
pany in  the  moving  of  its  trains  and 
the  transaction  of  its  business,  and 
that  it  was  a  part  of  and  necessary  to 
its  business.  The  court  refused  to  re- 
ceive this  testimony.  Brewer,  J.,  said: 
"In  this  we  think  the  court  erred.  A 
telegraph  line,  if  not  indispensable  to 
a  railroad,  tends  so  much  to  facilitate 
its  business,  and  to  the  speedy  and 
safe  running  of  its  trains,  that  the 
railroad  company  has  a  right  to  build 
it,  to  use  its  right  of  way  therefor,  and 
to  remove  all  obstructions  thereon,  to 
its  fullest  and  most  uninterrupted  and 
beneficial  use.  Although  it  may  have 
but  an 'easement  in  the  land,  and  that 
easement  limited  to  its  use  for  rail- 
road purposes,  yet  a  telegraph  is  so 
convenient,  if  not  indispensable,  that 
it  may  cut  down  every  tree  and  bush 
en  the  right  of  way,  if  necessary  for 
the  most  constant  and  efficient  use  of 
a  telegraph  line  built  by  it  over  and 
upon  such  right  of  way,  just  as  it  may 
dig  away  a  hill  or  fill  up  a  ravine  for 
the  sake  of  a  water  tank  or  a  station 
house.  ...  By  BO  doing  it  gives  the 
adjacent  landowner  no  claim  for  dam^ 
ages.  Such  use  is  contemplated  in  the 
original  condemnation,  and  the  dam- 
ages resulting  therefrom  are  part  of 
the  damages  included  in  the  assess- 
ment  therefor." 

The  same  view  was  taken  as  to  a 
line  jointly  built  in  St.  Louis,  I.  M.  ft 
S.  R.  Co.  T.  Cape  Girardeau  Bell 
Teleph.  Co.  (1908)  134  Mo.  App.  406, 
114  S.  W.  586,  wherein  the  court  said: 
''The  railroad  company  may  construct 
and  maintain  such  telephone  or  tele- 


graph line  on  the  right  of  way  for  its 
own  purpose,  or  it  may  take  a  partner 
into  the  enterprise,  or  contract  with 
another  to  erect  and  maintain  the  line 
and  furnish  the  required  telephonic 
or  telegraphic  service,  to  the  end  of 
transmitting  intelligence  with  re- 
spect to  the  operation  of  its  trains, 
carriage  of  traffic,  passengers,  and  oth- 
er needs  of  its  calling.  In  such  cir- 
cumstances, the  telephone  is  not  an 
additional  servitude  upon  the  fee  of 
the  adjacent  owner,  but,  on  the  con- 
traiy,  it  is  viewed  as  a  legitimate  de- 
velopment of  the  easement  acquired 
for  railroad  purposes." 

In  Prather  v.  Western  U.  Teleg.  Co. 
(1883)  89  Ind.  501,  it  was  held  to  be 
competent  for  a  railroad  company  to 
erect  a  telegraph  line  along  its  right 
of  way.  The  decision,  however,  was 
based  on  the  fact  that  the  railroad 
company  owned  the  fee  to  the  land 
embraced  in  the  right  of  way. 

b.  Operation  for  commercial  purposem. 

Where  a  telegraph  or  telephone  line 
constructed  along  a  railroad  right  of 
way  is  to  be  used  for  general  commer- 
cial purposes,  it  is  an  additional  bur- 
den on  the  fee,  for  which  the  land* 
owner  is  entitled  to  compensation. 

Kansas. — ^Western  U.  Teleg.  Co.  ▼. 
Rich  (1878)  19  Kan.  517,  27  Am.  Rep. 
169. 

Maine.  —  Canadian  P.  R.  Co.  v. 
Moosehead  Teleph.  Co.  (1910)  106  Me. 
363,  29  L.R.A.(N.S.)  703,  76  Atl.  885. 
20  Ann.  Cas.  721. 

Maryland*  —  American  Teleph.  ft 
Teleg.  Co.  v.  Pearce  (1889)  71  Md. 
585,  7  L.R.A.  200,  18  Atl.  910. 

Missouri.— St  Louis,  I.  M.  ft  S.  R. 
Co.  V.  Cape  Girardeau  Bell  Teleph.  Go. 
(1908)  134  Mo.  App.  406,  114  S.  W. 
686. 

New  Jersey. — Nicoll  v.  New  York  k 
N.  J.  Teleph.  Co.  (1899)  62  N.  J.  L. 
733, 72  Am.  St.  Rep.  666,  42  Atl.  683. 

North  Carolina. — ^Teeter  v.  Postal 
Teleg.-Cable  Co.  (1916)  172  N.  C.  783, 
90  S.  E.  941;  Hodges  v.  Western  U. 
Teleg.  Co.  (1908)  183  N.  C.  225,  45  S. 
E.  572;  Phillips  v.  Postal  Teleg.-Cable 
Co.  (1902)  130  N.  C.  513,  89  Am.  St 
Rep.  868,  41  S.  E.  1022,  on  rehearing 
(1902)    131  N..  C.  225,  42  S.  E.  687. 
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And  see  the  reported  case  (Qubky  v. 
Postal  Telcg.-Cable  Co.  ante,  1290). 

In  Nicoll  V.  New  York  &  N.  J. 
Teleph.  Go.  (1899)  62  N.  J.  L.  733,  72 
Am.  St  Rep.  666,  42  Atl.  583,  the  court, 
in  holding  that  the  construction  of  a 
telephone  line  along  a  railroad  right 
of  way  imposed  an  additional  hurden 
on  the  land,  said :  "The  argument  to 
support  the  proposition  that  the  right 
to  construct  and  maintain  a  telephone 
line  for  common  public  use  is  within 
this  easement  is  that  the  structures 
recruired  for  the  exercise  of  the  right 
are  mere  adaptations  of  the  road  to 
the  passage  of  the  electric  current^ 
which  thus  travels  along  the  highway. 
But  the  resemblance  between  this  use 
and.  that  ordinarily  enjoyed  under  the 
easement  scarcely  goes  beneath  the 
words  by  which  it  may  be  described. 
In  reality,  the  electric  current  does 
not  use  the  highway  for  passage.  It 
uses  the  wire,  and  would  be  as  well 
accommodated  if  the  wire  were  placed 
in  the  fields  or  over  the  houses.  The 
highway  is  used  only  as  a  standing 
place  for  -Qie  structures.  Such  a  use 
seems  to  us  to  be  so  different  from  the 
primary  right  of  passage  as  to  be  es* 
sontially  distinct.  •  .  .  We  there- 
fore think  that  the  right  now  under 
consideration  is  not  within  the  public 
casement,  and  can  be  acquired,  against 
the  consent  of  the  private  owner  of 
the  fee,  only  by  condemnation  under 
the  power  of  eminent  domain.'' 

Similarly,  in  Hodges  v.  Western  U. 
Teleg.  Co.  (1908)  138  N.  C.  225,  45  S. 
E.  572,  an  action  against  a  telegraph 
company  by  an  adjacent  owner  of  land 
to  recover  damages  for  the  erection  of 
telegraph  poles  along  a  railroad  right 
of  way,  the  court  said:  "We  cannot 
construe  this  into  a  reasonable  use  of 
the  easement  granted  by  the  plaintiff 
to  the  railroad  company,  but  as  an  ad- 
ditional burden  placed  upon  the  plain- 
tiff's land.  It  is  clear  that  the  railroad 
company  could  not  grant  to  the  de- 
fendant company  an  easement.  This 
could  be  done  only  by  the  owner  of  the 
aoil." 

A  telephone  line  was  held  in  Teeter 
▼.  Postal  Teleg.-Cable  Co.  (1916)  172 
N.  C.  783,  90  S.  E.  941,  to  impose  on  a 
railroad  right  of  way  an  additional 


burden,  entitling  the  owner  to  .  com- 
pensation.   ' 

So,  in  Canadian  P.  R.  Co.  v.  Moose- 
head  Teleph.  Co.  (1910)  106' Me.  363, 
29  L.R.A.(N.S.)  703,  76  Atl.  885,  20 
Ann.  Cas.  721,  an  action  in  equity  to 
enjoin  a  defendant  telephone  company 
from  maintaining  its  line  of  poles  and 
wires  on  the  plaintiff'^  right  of  way, 
it  was  held  that  the  location  of  a  tele- 
phone line  on  a  railroad  right  of  way 
imposes  an  additional  burden,  for 
which  the  owner  of  the  fee  is  entitled 
to  compensation. 

To  the  same  effect  is  Phillips  v.  Pos- 
tal Teleg.<;able  Co.  (1902)  130  N.  C. 
513,  89  Am.  St.  R^.  868,  41  S.  E.  1022, 
an  action  to  recover  damages  caused 
by  l^e  appropriation  by  the  defend- 
ant of  a  portion  of  the  plaintiff's  land, 
which  was  subject  to  a  railroad  right 
of  way,  for  the  purpose  of  erecting 
and  maintaining  a  telegraph  line.  It 
was  not  contended  that  this  telegraph 
line  was  in  any  degree  essential  to 
the  operation  of  the  railroad,  but,  on 
the  contrary,  the  railroad  company,  in 
the  proceeding  under  which  the  tele- 
graph company  claimed  to  have  ac- 
quired its  easement,  claimed  that  no 
benefit  or  advantage  could  accrue  to  it 
from  the  erection  of  the  telegraph  line. 
**tJnder  the  circumstances,"  the  court 
said,  "it  is  clear  that  the  additional 
easement  claimed  by  the  defendant  is 
an  additional  burden  upon  the  land, 
for  which  the  owner  is  entitled  to 
just  compensation."  On.  rehearing 
( (1902)  131  N.  C.  225,  42  S.  E.  587)  a 
new  trial  was  granted  for  error  in  the 
admission  of  incompetent  evidence, 
which  affected  the  amount  of  dam- 
ages. The  judgment,  however,  was  re- 
affirmed in  all  other  respects, 

Likewise,  in  American  Teleph.  Sl 
Teleg.  Co.  v.  Pearce  (1889)  71  Md.  535, 
7  L.R.A.  200,  18  Atl.  910,  in  an  action 
brought  by  abutting  landowners  to  re- 
strain the  defendant  company  from 
erecting  poles  and  stringing  wires  on 
a  railroad  right  of  way,  it  was  held 
that  if  the  main  object  in  constructing 
the  telegraph  line  was  to  establish  an 
extensive  line  of  telegraph  and  tele- 
phone communication  for  the  use  and 
benefit  of  the  company,  and  such  line 
was  not  reasonably  necessary  for  thie 
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purposes  of  the  railroad,  it  was  a  new 
easement,  and  placed  a  new  and  ad* 
ditional  burden  on  the  land,  for  which 
the  owners  were  entitled  to  compen- 
sation. 

Where  the  railroad  right  of  way  con- 
sists of  an  easement  only,  the  fee  there- 
to residing  in  the  adjacent  landowner, 
and  a  telegraph  or  telephone  line  is 
constructed  thereon  under  a  contract 
with  the  railroad  company,  for  the 
purpose  of  serving  the  railroad  in  its 
operations  and  also  to  serve  the  gen- 
eral public  as  a  commercial  enterprise, 
so  far  as  the  telegraph  or  telephone 
company  serves  the  general  public  as 
a  commercial  enterprise,  distinct  from 
the  vocation  of  the  railroad,  it  con- 
stitutes a  use  of  the  right-of-way  ease- 
ment other  than  for  railroad  purposes, 
and  is,  therefore,  a  servitude  not  con- 
templated in  the  original  grant,  and  a 
burden  on  the  fee,  of  which  the  ad- 
jacent owner  may  rightfully  complain. 
St.  Louis,  L  M.  &  S.  R.  Co.  v.  Cape 
Girardeau  Bell  Teleph.  Co.  (1908)  134 
Mo.  App.  406,  114  S.  W.  586. 

So,  in  Western  U.  Teleg.  Co.  v.  Rich 
(1878)  19  Kan.  517,  27  Am.  Rep.  159, 
wherein  it  appeared  that  the  telegraph 
line  was  built  for  the  joint  use  of  the 
railroad  and  the  telegraph  company, 
it  was  held  that  the  telegraph  com*- 
pany  was  liable  in  damages  to  the  own- 
er of  the  fee  to  the  extent  of  the  ad- 
ditional burdenxast  on  the  land  by  the 
independent  use  of  the  line  by  the 
telegraph  company. 

If  a  railroad  company  owns  its  right 
of  way  in  fee  simple,  the  construction 
by  another  of  a  telegraph  or  telephone 
line  thereon  constitutes  a  burden  on 
the  fee,  which  amounts  to  a  taking  of 
private  property  without  compensa- 
tion. Stl  Louis,  I.  M.  &  S.  R.  Co.  v. 
Cape  Girardeau  Bell  Teleph.  Co.  (Mo.) 
supra. 

e.  Measure  of  cantpensation. 

Where  a  telephone  or  telegraph  line 
is  constructed  along  a  railroad  right 
of  way  for  other  than  railroad  uses,  it 
has  been  held  that  the  owner  of  the 
fee  is  entitled  to  recover  the  difference 
between  the  value  of  the  fee  before 
the  construction  of  the  line  and  its 
value  after  the  construction.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Snyder  (1903) 


120  Iowa,  532,  95  N.  W.  183;  Teeter  v. 
Postal  Teleg.-Gable  Go.  (1916)  172  N. 
C.  783,  90  S.  E.  941 ;  Phillipa  v.  Postal 
Teleg.-Cable  Co.  (1902)  130  N.  C.  513, 
89  Am.  St.  Rep.  868,  41  S.  E.  1022.  And 
see  Hodges  v.  Western  U.  Teleg.  Go. 
(1903)  133  N.  G.  225,  45  S.  E.  572. 

In  Teeter  v.  Postal  Teleg.-Cable  Go. 
(1916)  172  N.  G.  783,  90  S.  E.  941.  the 
court,  in  ruling  on  the  measure  of 
damages,  held  that  the  inquiry  should 
not  be  confined  to  the  diminution  in 
the  value  of  the  land  as  farming  land, 
but  that  it  was  proper  to  consider  its 
availability  for  factory  sites,  since  the 
compensation  was  to  be  estimated  by 
reference  to  the  uses  for  which  the 
property  was  suitable,  having  regard 
to  the  business  and  wants  of  the  com- 
munity as  they  existed,  or  might  rea- 
sonably be  expected  to  exist  in  the 
immediate  future.  And  see  the  re- 
portcid  case  (Query  v.  Postal  TELBa- 
Gable  Co.  ante,  1290). 

But  in  Chicago,  M.  &  St.  P.  R.  Go. 
V.  Snyder  (1903)  120  Iowa,  582,  95  N. 
W.  183,  it  was  held  that,  although  the 
construction  of  a  telegraph  line  along 
a  railroad  right  of  way  might  impose 
an  additional  servitude  on  the  land, 
the  landowner  had  no  right  to  an  ac- 
counting of  the  rents  and  profits  re- 
ceived by  the  railroad  from  the  tele- 
graph company. 

//.  HliiH%oay, 

a.  CUy  or  village  street, 

1,  View  that  t^ephone  or  t^^egraph  is 

added  burden. 

In  some  jurisdictions  the  courts 
have  taken  the  view  that  a  telephone 
or  telegraph  line  constructed  along  a 
city  or  village  street,  is  not  within  the 
purposes  of  the  original  easement,  and 
is  not  a  proper  street  use,  but  is  an 
added  burden  on  the  fee,  for  which  an 
abutting  landowner  is  entitled  to  com- 
pensation. 

Illinois.— De  Kalb  County  Teleph. 
Go.  V.  Dtttton  (1907)  228  111.  178,  10 
L.R.A.(N.S.)  1057,  81  N.  E.  838,  10. 
Ann.  Gas.  464;  Union  Electric  Teleph. 
&  Teleg.  Co.  v.  Applequist  (1902)  104 
111.  App.  517.  See  also  Chicago,  B.  ic 
Q.  R.  Go.  V.  West  Chicago  Street  R.  Go. 
( 1895)  156  lU.  255,  29  L.R.A.  485,  40 
N.  E.  1008. 
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Keatueky. — East  Tennessee  Teleph. 
Ce.  v.  RusselMUe  (1899)  106  Ky.  667, 
51  S.  W.  308. 

Maryland. — Chesapeake  &  P.  Teleph. 
Co.  v.  Mackensie  (1891)  74  Md.  36, 
28  Am.  St.  Rep.  219,  21  Atl.  690. 

Miaaiaaippj.  —  Stowers  v.  Postal 
Teleg.-Cable  Co.  (1891)  68  Miss.  569, 
12  LJI.A.  864,  24  Am.  St  Rep.  290,  9 
So.  366. 

Nebraska.  —  Bronson  v.  Albion 
Teleph.  Co.  (1903)  67  Neb.  Ill,  60 
L.R.A.  426,  93  N.  W.  201,  2  Ann.  Gas. 
639. 

New  Jersey. — Nicoll  v.  New  York  & 
N.  J.  Teleph.  Co.  (1898)  62  N.  J.  L. 
783,  72  Am.  St.  Rep.  666,  42  Atl.  583. 
See  also  Halsey  v.  Rapid  Transit  Street 
R.  Co.  (1890)  47  N.  J.  Eq.  380,  20  Atl. 
859;  State,  Winter,  Prosecutor,  v.  New 
York  &  N.  J.  Teleph.  (Jo.  (1888)  51  N. 
J.  L.  83,  16  Atl.  188.  Compare  Roake 
▼•  American  Teleph.  ft  Tele^r.  Co. 
(1886)  41  N.  J.  Eq.  86,  2  Atl.  618. 

North  Dakota. — ^Donovan  v.  Allert 
(1902)  11  N.  D.  289,  68  L.R.A.  776,  96 
Am.  St  Rep.  720,  91  N.  W.  441.  See 
also  Coairrfff  v.  Tri-State  Teleph.  ft 
Teleg.  Co.  (1906)  16  N.  D.  210,  5 
L.R.A.(N.S.)  1142,  107  N.  W.  525. 

Ohio.~Westem  U.  Tele^.  Co.  v. 
Champioii  Electric  Lifirht  Co.  (1886)  9 
Ohio  Dec.  Reprint,  540;  Burns  v.  Co* 
lumbus  Citizens'  Teleph.  Co.  (1907) 
30  Ohio  C.  C.  74;  Prentiss  v.  Cleveland 
Teleph.  Co.  (1894)  1  Ohio  S.  ft  C.  P. 
Dec.  97.  Compare  Auerbach  v.  Cuya- 
hoga Teleph.  Co.  (1900)  9  Ohio  S.  ft 
C.  P.  Dec.  389,  7  Ohio  N.  P.  633. 

Texaa.  —  Southwestern  Teleg*  ft 
Teleph.  Co.  v.  Smithdeal  (1910)  108 
Tex.  128, 124  S.  W.  627  (certifying  an- 
swers to  court  of  civil  appeals,  see 
(1910)  —  Tex.  Civ.  App.  — ,  126  S.  W. 
942) .  Compare  Roaring  Springs  Town- 
site  Co.  V.  Paducah  Teleph.  Co.  (1914) 
—  Tex.  Civ.  App.  — ,  164  S.  W.  50. 

Wiseonsin. — Krueger  v.  Wisconsin 
Teleph.  Co.  (1900)  106  Wis.  96,  50 
L.R.A.  298,  81  N.  W.  1041. 

The  rule  that  a  telephone  system 
constructed  and  maintained  in  a  city 
street  is  an  additional  servitude  on  the 
fee  is  not  altered  by  the  fact  that  the 
city  uses  the  same  poles  for  its  fire 
alarm  and  police  system.  De  Kalb 
County  Teleph.  Co.  v.  Dutton  (1907) 
8  A.L.R.— 88 


228  IlL  178,  10  L.R.A.(N.S.)  1057,  81 
N.  £.  838,  10  Ann.  Cas.  464. 

In  Union  Electric  Teleph.  &  Teleg. 
Co.  V.  Applequist  (1902)  104  111.  App. 
517,  an  owner  of  property  abutting  on 
an  alley  sued  to  enjoin  the  defendant 
company  from  tearing  up  the  pavement 
and  excavating  in  the  alley  for  the 
purpose  of  erecting  telephone  poles. 
The  complainant^  it  appeared,  owned 
that  portion  of  the  alley  in  fee.  It 
was  contended  by  the  defendant  that 
the  grant  by  the  city  to  the  telephone 
company  was  within  the  authorized 
power  of  the  eity,  and  did  not  subject 
the  alley  to  an  added  servitude.  With 
respect  to  this  contention  the  court 
said:  "Any  use  of  a  public  street  cal- 
culated to  facilitate  travel,  under  the 
authorities  of  our  state,  is  held  to  be 
within  the  contemplation  of  the  dedi- 
cator and  cannot  be  considered  an 
added  servitude.  But  a  telephone  sys^* 
tern  is  not  such  a  use.  Its  object  has 
no  relation  to  public  travel,  or  any 
contemplated  use  of  the  streets.  It  is 
an  added  servitude."  In  Chicago,  B. 
&.  Q.  R.  Co.  V.  West  Chicago  Street  R. 
Co.  (1896)  156  01.  256,  29  L.R.A.  485, 
40  N.  E.  1008,  the  court  said  by  way 
of  dictum:  "Telegraph  poles  erected 
upon  a  highway  serve  no  useful  pur- 
pose in  regard  to  the  highway,  and 
telegraph  and  telephone  poles  erected 
upon  a  street  are  not  directly  ancillary 
to  the  use  of  the  street  as  such;  for 
this  reason  they  are  held  to  be  an  ad- 
ditional servitude  in  the  street." 

In  East  Tennessee  Teleph.  Co.  v. 
Russellville  (1899)  106  Ky.  667,  51  S. 
W.  308,  it  was  said  that  "it  is  the  im- 
position of  a  new  and  additional  servi- 
tude on  streets  and  alleys  of  a  city 
or  town,  to  erect  telephone  poles  and 
string  wires  thereon."  See,  however, 
Cumberland  Teleph.  Co.  v.  Avritt 
(1906)  120  Ky.  34,  85  S.  W.  204,  8  Ann. 
Cas.  956,  holding  a  telephone  line  on 
a  rural  highway  not  to  be  an  addi- 
tional servitude,  the  language  of  that 
decision  being  apparently  broad 
enough  to  apply  to  streets. 

Likewise,  in  Chesapeake  &  P.  Teleph. 
Cx>.  V.  Mackenzie  (1891)  74  Md.  36^ 
28  Am.  St.  Rep.  219,  21  Atl.  690,  the 
court  said:  "The  planting  of  a  tele- 
graph or  tel^hone  pole  in  a  highway 
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or  street  is  not  a  public  nuisance,  be- 
cause the  legislature  has  declared  that 
it  shall  not  be ;  but  the  general  assem- 
bly was  powerless  to  subject  the  rever- 
sionary interest  in  the  bed  of  such 
highway  or  street  to  an  additional 
servitude,  without  making  appropriate 
provision  for  just  compensation  to  the 
owner." 

In  Stowers  v.  Postal  Teleg.-Gable  Co. 
(1891)  68  Miss.  559,  12  L.R.A.  864,  24 
Am.  St.  Rep.  290,  9  So.  356,  wherein 
an  abutting  property  owner  sought  to 
enjoin  the  defendant  from  erecting 
telegraph  poles  in  front  of  his  prem- 
ises adjoining  a  city  street,  it  was 
held  that  telegraph  lines  formed  no 
part  of  the  equipment  of  a  public 
street,  but  were  foreign  to  its  use,  and 
were  an  additional  burden  on  the  fee, 
entitling  an  abutting  property  owner 
to  additional  compensation  irrespec- 
tive of  whether  the  fee  to  the  street 
was  in  the  abutting  owner  or  in  the 
city.  In  this  connection  the  court 
said:  "It  was  not  competent  for  the 
city  of  Vicksburg,  by  the  action  of  its 
municipal  authorities,  to  authorize  the 
erection  of  the  telegraph  wires  by  the 
telegraph  company  to  the  injury  of 
appellant,  without  having  first  made 
compensation  to  him  for  the  injury  in- 
flicted upon  him.  The  authority  grant- 
ed by  the  municipality  would  protect 
the  company  in  its  interference  with 
the  rights  of  the  public,  which  is  rep- 
resented by  the  local  authorities.  But 
it  cannot  operate  to  withdraw  from  the 
appellant  his  right  of  property  and 
confer  it  upon  the  company.  That 
right  is  secured  by  constitutional  pro- 
visions, and  can  only  be  obtained  by 
the  exercise  of  the  right  of  eminent 
domain,  and  upon  due  compensation 
being  first  made." 

Similarly,  in  Bronson  v.  Albion 
Teleph.  Co.  (1903)  67  Neb.  Ill,  60 
L.R.A.  426,  93  N,  W.  201,  2  Ann.  Cas. 
639,  the  court,  in  holding  that  tele- 
phone poles  and  wires  in  a  street  were 
an  added  burden  on  the  fee,  said: 
"When  we  recall  the  forest  of  poles 
with  their  clumsy  appurtenances,  and 
the  network  of  wires  and  even  cables 
with  which  some  of  our  city  streets 
are  encumbered,  it  seems  hard  to  say 
that  an  owner  whose  light  is  cut  off, 


who  has  the  safety  of  his  baildings 
and  their  occupants  in  case  of  fire  en- 
dangered, and  access  to  his  property 
impeded  by  these  permanent  obstruc- 
tions, is  less  entitled  to  complain  than 
one  whose  easement,  by  adjacency,  is 
impaired  by  a  steam  railway.  Of 
course,  in  the  greater  number  of  cases, 
the  poles  and  wires  work  no  substan- 
tial injury,  and  the  owner  has  no 
ground  of  objection.  But  becaase  the 
damage  in  most  cases  is  trivial  or 
nominal,  we  should  not  be  blind  to  the 
substantial  and  considerable  damage 
that  often  exists." 

In  Nicoll  V.  New  York  &  N.  J.  Teleph. 
Co.  (1898)  62  N.  J.  L.  783,  72  Am.  St 
Rep.  666,  42  Atl.  588,  it  was  held  that, 
where  the  fee  to  a  street  was  in  the 
abutting  owners,  the  use  of  the  street 
for  the  construction  and  maintenance 
of  a  telephone  line  constituted  an  add- 
ed burden  on  the  fee,  for  which  an 
abutting  owner  was  entitled  to  com- 
pensation. The  court  said:  ''The 
public  easement,  as  interpreted  in  this 
state,  is  primarily  a  right  of  passage 
over  the  surface  of  the  highway  and 
of  so  using  and  occupying  the  land 
within  it  as  to  facilitate  such  passage. 
In  this  primary  right  are  included  the 
grading,  paving,  cleaning,  and  light- 
ing of  the  highway,  the  construction 
and  maintenance  of  street  railways 
with  the  apparatus  proper  for  their 
use,  and  the  maintenance  of  appli- 
ances conducive  to  the  protection  and 
convenience  of  travelers  while  using 
the  way.  Secondarily,  the  easement 
covers  uses  which,  though  their  rela- 
tion to  the  right  of  passage  is  remote, 
or  even  fanciful,  are  so  generally  ad- 
vantageous to  the  owners  of  the  fee, 
the  owners  of  abutting  property,  that, 
rather  by  common  consent  and  cus- 
tom than  by  logical  deduction  from  the 
primary  design,  they  are  now  recog- 
nized as  legitimate.  Such  are  the  con- 
struction and  maintenance  of  sewers, 
water  pipes,  and  gas  pipes  for  the  con- 
venience of  persons  occupying  neigh- 
boring lands."  So,  in  Halsey  v.  Rapid 
Transit  Street  R.  Co.  (1890)  47  N.  J. 
Eq.  380,  20  Atl.  859,  wherein  the  court 
held  that  placing  poles  in  a  street  for 
the  purpose  of  using  electricity  for 
street  car  propulsion  did  not  impose 
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an  additional  servitude  on  the  fee,  it 
was  said  obiter:  ''The  question 
whether  a  new  method  of  using  a 
street  for  public  travel  results  in  the 
imposition  of  an  additional  burden  on 
the  land,  or  not,  must  be  determined 
by  the  use  which  the  new  method 
makes  of  the  street,  and  not  by  the 
motive  power  which  it  employs  in  such 
use.  The  use  is  the  test,  and  not  the 
motive  power.  And  this  principle  ex- 
hibits, in  a  very  clear  light,  the  reason 
why  it  has  been  held  that  the  placing 
of  telegraph  and  telephone  poles  in  the 
street  imposes  an  additional  servitude 
on  the  land.  They  are  not  placed  in 
the  street  to  aid  the  public  in  exer- 
cising their  right  of  free  passage,  nor 
to  facilitate  the  use  of  the  street  as 
A  public  way,  but  to  aid  in  the  trans- 
mission of  intelligence.  Although  our 
public  highways  have  always  been 
used  for  carrying  the  mails  and  for 
the  promotion  of  other  like  means  of 
communication,  yet  the  use  of  them 
for  a  like  purpose  by  means  of  the 
telegraph  and  telephone  differs  so  es- 
sentially, in  every  matei-ial  respect, 
from  their  general  and  ordinary  uses, 
that  the  general  current  of  judicial 
authority  has  declared  that  it  was  not 
ipdthin  the  public  easement."  But  in 
Roake  v.  American  Teleph.  &  Teleg. 
Co.  (1886)  41  N.  J.  Eq.  85,  2  Atl.  618, 
the  court  refused  to  enjoin  a  telephone 
and  telegraph  company  from  stringing 
wires  in  front  of  the  complainant's 
premises,  which  abutted  on  a  city 
street,  it  appearing  that  the  poles  were 
erected  on  adjacent  property,  and  that 
the  damage  threatened  was  not  of  an 
irreparable  nature.  The  court  did  not 
decide  the  question  whether  an  addi- 
tional servitude  was  imposed,  but 
«aid:  ^A  complainant  is  not  in  a  po- 
sition to  ask  for  such  an  injunction 
when  the  right  on  which  he  founds  his 
claim  is,  as  a  matter  of  law,  unsettled. 
•  .  .  I  do  not  intend  to  express  any 
opinion  at  this  time  upon  the  merits 
of  the  controversy.  .  .  . .  If  the  com- 
pany has  not  the  right  which  it  claims, 
its  action  in  the  premises  will  be  taken 
at  its  peril.  It  will  gain  no  right  by 
the  refusal  of  this  court  to  prohibit  it 
at  this  stage  of  the  suit,  and  this  court 


will  be  able  to  protect  the  complainant 
in  his  rights." 

In  Donovan  v.  Allert  (1902)  11  N. 
D.  289,  58  L.R.A.  775,  95  Am.  St.  Rep. 
720,  91  N.  W.  441,  the  court,  in  hold- 
ing that  the  construction  and  opera- 
tion of  a  telephone  line  on  a  city  street, 
the  fee  to  which  was  in  the  abutting 
owner,  was  not  a  proper  street  use, 
and  imposed  a  new  servitude  on  the 
fee  of  the  abutting  owner,  said:  "The 
streets  of  the  said  city  were  given  to 
the  public  for  public  use.  What  is  un- 
derstood by  'public  use?'  The  primary 
intention  and  idea  of  the  use  of  the 
street  was  for  travel, — moving  from 
place  to  place  in  any  way  that  does  not 
interfere  with  the  use  of  the  street  for 
travel  in  any  other  way.  The  manner 
or  mode  of  travel  is  not  restricted  to 
those  known  or  in  use  at  the  time  of 
the  dedication,  but  may  be  those  modes 
of  travel  that  are  the  result  of  mod- 
em inventions."  In  Cosgriff  v.  Tri- 
State  Teleph.  Co.  (1906)  15  N.  D.  210, 
5  L.R.A.(N.S.)  1142,  107  N.  W.  525, 
the  court,  after  reviewing  many  au- 
thorities, held  that  the  construction  of 
a  telegraph  and  telephone  line  on  a 
rural  highway  constituted  an  addi- 
tional servitude  on  t^e  fee  of  an  abut- 
ting owner,  for  which  he  was  entitled 
to  compensation,  but  Young,  J.,  deliv- 
ering the  opinion  of  the  court,  re- 
marked: 'The  proposed  use  must  be 
within  the  purpose  of  the  original 
dedication.  If  it  is  not,  it  constitutes 
an  additional  servitude,  whether  it  be 
a  street  or  rural  highway." 

In  Southwestern  Teleg.  &  Teleph. 
Co.  v.  Smithdeal  (1910)  103  T»x.  128, 
124  S.  W.  627,  it  was  said :  'The  tele- 
phone company  was  not  exempted 
from  the  payment  of  damages  caused 
to  abutting  property  by  the  construc- 
tion of  its  lines.  The  structure  of  the 
telephone  company  is  an  additional 
burden  upon  the  street."  See  also  the 
decision  of  the  court  of  civil  appeals 
in  the  same  case  (1910)  —  Tex.  Civ. 
App.  — ,  126  S.  W.  942,  wherein  the 
court  said :  "The  question  in  this  case 
is  not  what  character  of  title  plaintiff 
possessed  in  the  street,  but  is:  Did 
the  appellant  have  the  right  to  bur- 
den the  street  with  its  structures, 
though  having  a  franchise  from  the 
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state  and  city  so  to  do,  without  re- 
sponding to  plaintiff  in  such  damages 
as  the  erection  of  its  lines  along  said 
streets  accrued  to  plaintiff  by  reason 
of  such  structures.  Our  Constitution 
provides  that  'no  person's  property 
shall  be  taken,  damaged,  or  destroyed 
for,  or  applied  to,  a  public  use  with- 
out adequate  compensation  being 
made,  unless  by  consent  of  such  per- 
son.' Art.  1,  §  17.  We  think  it  settled 
in  this  state  by  a  number  of  decisions 
that,  where  private  property  is  dam- 
aged by  the  construction  of  a  public 
work,  the  owner  of  such  property  may 
recover  compensation  for  such  dam- 
age." But  in  Roaring  Springs  Town- 
site  Ca  V.  Paducah  Teleph.  Co.  (1914) 
—  Tex.  Civ.  App.  — ,  164  S.  W.  50,  it 
appeared  that  a  statute  authorized 
telephone  and  telegraph  companies  to 
set  their  poles,  wires,  and  other  fix* 
tures  "along,  upon,  and  across  any  of 
the  public  roads,  streets,  and  waters 
of  this  state  in  such  manner  as  not 
to  incommode  the  public  in  the  use  of 
such  roads,  streets,  and  waters.''  The 
question  arose  whether,  under  that 
statute,  it  was  necessary  for  telephone 
companies  to  condemn  the  land  in 
streets  for  that  purpose.  The  court 
quoted  with  approval  from  the  case  of 
Pierce  v.  Drew  (1883)  136  Mass.  75, 
49  Am.  Rep.  7,  wherein  a  similar  stat- 
ute was  under  consideration,  holding 
that  an  additional  servitude  was  not 
imposed  by  the  appropriation  of  a  pub- 
lic highway  for  the  use  of  a  line  of 
telegraph ;  and  held  the  statute  in  ques- 
tion to  be  constitutional,  although  it 
made  no  provision  for  compensation  to 
the  owner  of  the  fee  in  the  highway. 

In  Krueger  v.  Wisconsin  Teleph.  Co. 
(1900)  106  Wis.  96,  50  L.R.A.  298,  81 
N.  W.  1041,  an  abutting  owner  who 
held  the  fee  to  the  center  of  the  street 
sued  to  compel  a  telephone  company 
to  remove  a  pole  which  it  had  caused 
to  be  placed  in  front  of  his  premises, 
and  to  recover  damages  for  its  erec- 
tion. The  court  directed  the  trial 
court  to  enter  judgment  for  the  plain* 
tiff  for  the  removal  of  the  pole,  and 
for  the  damages  found  by  the  jury. 
In  holding  that  an  additional  servi- 
tude was  imposed,  it  was  said:  "The 
suggestion  that  the  adoption  of  this 


rule  will  cripple  or  destroy  the  com- 
merce of  the  state  is  weighty,  but  the 
rights  of  the  public,  or  of  corporations 
engaged  in  conducting  business  of  a 
public  character,  cannot  be  allowed 
to  prevail  over  the  rights  of  individ- 
uals, except  in  the  way  pointed  out  in 
the  Constitution.  The  fact  that  some 
of  the  cases  mentioned  were  decided 
with  reference  to  the  location  of  poles 
on  country  roads  does  not  lessen  their 
weight.  If  it  be  a  fact,  as  we  believe 
it  is,  that  in  the  dedication  or  con-, 
demnation  of  streets  the  taking  and 
occupancy  of  a  specific  portion  for 
permanent  structures  was  not  within 
the  contemplation  of  the  parties,  then 
the  argument  of  the  greater  rights  of 
the  public  in  city  streets  fails.  The 
freedom  of  use  and  enjoyment  of  ad- 
joining property  has  been  interfered 
with,  and  a  definite  portion  of  both 
street  and  highway  has  been  taken, 
contrary  to  the  original  purpose,  and 
without  compensation." 

In  Ohio,  the  cases  are  in  -conflict, 
and  no  decision  seems  to  have  been 
rendered  by  the  court  of  last  resort 
In  Western  U.  Teleg.  Co.  v.  Champion 
Electric  Light  Co.  (1885)  9  Ohio  Dec 
Reprint,  540,  the  court  said:  "The 
city  council  of  a  city  of  the  class  of 
Springfield  is  vested  by  law  in  Ohio 
with  the  control  and  management  of 
the  streets  and  alleys  thereof.  As  in- 
cident thereto,  it  grants  or  refuses 
authority  and  permission  to  street  and 
other  railways,  telegraph  and  electric 
light  companies,  to  use  the  same  so  far 
as  necessary  for  laying  of  tracks,  and 
erecting  poles,  and  maintaining  the 
same  thereon.  Such  grant  does  not 
affect  the  private  rights  of  any  indi- 
vidual property  owner  in  the  street, 
which  remain  unimpaired  thereby,  and 
over  which  the  council  of  the  city  has 
no  such  power  or  authority."  So,  in 
Burns  v.  Columbus  Citizens'  Teleph. 
Co.  (1907)  30  Ohio  C.  C.  74,  it  was 
held  that  the  construction  and  main- 
tenance of  a  telephone  line  on  a  city 
street  constituted  an  additional  servi- 
tude, for  which  an  abutting  owner  was 
entitled  to  compensation,  but  the  court 
refused  to  enjoin  the  telephone  c<»n- 
pany  from  placing  in  an  underground 
conduit  in  the  street  wires  which  were 
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atrung  on  poles,  the  complainant  not 
liaving  objected  to  the  use  of  the 
street  for  the  poles.  In  Prentiss  v. 
Cleveland  Teleph.  Co.  (1894)  1  Okie 
S*  &  C.  P.  Dec.  97»  it  was  held  that  the 
erection  of  telephone  poles  on  a  resi- 
dence street  in  a  city  should  be  en- 
joinedy  but  that  the  telephone  wires 
could  be  put  into  underground  con- 
duits in  the  street.  However,  in  Auer* 
bach  V.  Cuyahosra  Teleph.  Go.  (1900) 
9  Ohio  S.  &  C.  P.  Dec.  389,  7  Ohio  N. 
F.  633,  set  ^orth  at  lengtii  in  subdivi- 
sion II.  a,  2,  infra,  telephone  poles  and 
'Wires  were  held  not  to  constitute  an 
additional  burden  upon  a  city  street. 

j8«  View  thai  teleph»nr  w*  teleffraph  i9 
not  added  bttrden. 

Other  courts  have  taken  the  view 
that  telephone  and  telegraph  lines  are 
simply  new  and  improved  methods  of 
communication;  that  the  primary  and 
original  purpose  of  the  dedication  of 
a  street  includes  the  transmission  of 
intelligence  as  well  as  public  travel; 
and  hence  that  the  erection  and  main- 
tenance of  telephone  and  telegraph 
lines  are  within  the  scope  of  the  origi- 
nal easement  for  which  the  landowner 
has  been  compensated. 

Alabama.  —  See  Southern  Bell 
Teleph.  Co.  v.  Francis  (1895)  109  Ala. 
224,  31  L.R.A.  193,  55  Am.  St.  Rep.  930, 
19  So.  1. 

District  of  Columbia. — ^Hewett  v. 
Western  U.  Teleg.  Co.  (1886)  4  Mack- 
ey,  424. 

Indiana.  —  Magee  v.  Overshiner 
(1897)  150  Ind.  127,  40  L.RJ^.  370,  65 
Am.  St.  Rep.  358,  49  N.  E.  951 ;  Cabum 
V.  New  Teleph.  Co.  (1900)  166  Ind.  90, 
52  L.R.A.  671,  59  N.  E,  324. 

Kentucky. — East  Tennessee  Teleph. 
Co.  V.  Russellville  (1899)  106  Ky.  667, 
51  S.  W.  308. 

Louisiana. — ^Irwin  v.  Great  Southern 
Teleph.  Co.  (1885)  37  La.  Ann.  63. 

Massachusetts.  —  Pierce  v.  Drew 
(1883)  136  Mass.  75,  49  Am.  Rep.  7. 

Michigan. — People  v.  Eaton  (1894) 
100  Mich.  208,  24  L.R.A.  721,  69  N.  W. 
145. 

Minnesota. — Cater  v.  Northwestern 
Teleph.  Exch.  Co.  (1895)  60  Minn.  539, 
28  L.R.A.  310,  61  Am.  St.  Rep.  643,  68 
N.   W.   Ill;  Willis  v.  Erie  Teleg.  & 


Teleph.  Co.  (1887)  37  Minn.  347,  84  N. 
W.  337. 

Missouri. — Julia  Bldg.  Asso.  v.  Bell 
Teleph.  Co.  (1885)  88  Mo.  268,  57  Am. 
Rep.  398 ;  Cartwright  v.  Liberty  Teleph. 
Co.  (1907)  205  Mo.  126,  12  L.R.A. 
(N.S.)  1125,  103  S.  W.  982,  12  Ann. 
Cas.  249;  Gay  v.  Mutual  U.  Teleg.  Co. 
(1882)  12  Mo.  App.  491. 

Montana.  —  Hershfield  v.  Rocky 
Mountain  Bell  Teleph.  Co.  (1892)  12 
Mont.  102,  29  Pac.  883. 

Ohia  —  Auerbach  v.  Cuyahoga 
Teleph.  (3o.  (1900)  9  Ohio  S.  &  C.  P. 
Dec.  389,  7  Ohio  N.  P,  633;  but  com- 
pare other  Ohio  cases  cited  in  the  pre- 
ceding subdivision. 

Peiuisylvania. — York  Teleph.  Co.  v. 
Keesey  (1896)  5  Pa.  Dist.  R.  366; 
Shinzel  v.  Bell  Teleph.  Co.  (1906)  31 
Pa.  Super.  Ct.  221.  See  also  Lockhart 
V.  Craig  Street  R.  Co.  139  Pa.  419,  21 
Atl.  26. 

South  Dakota.— Kirby  v.  Citizens' 
Teleph.  Co.  (1903)  17  S.  D.  862,  97 
N.  W.  8,  2  Ann.  Cas.  152. 

Tennessee. — Frazier  v.  East  Tennes- 
see Teleph.  Co.  (1906)  115  Tenn.  416, 
8  L.R.A.<N.S.)  323,  112  Am.  St.  Rep. 
866,  90  S.  W.  620,  5  Ann.  Cas.  838; 
Patton  V.  Chattanooga  (1901)  108 
Tenn.  197,  65  S.  W.  414. 

West  Virginia. — Maxwell  v.  Central 
Dist.  &  Printing  Teleg.  Co.  (1902)  51 
W.  Va.  121,  41  S.  E.  125. 

In  Magee  v.  Overshiner  (1897)  160 
Ind.  127,  40  LR.A:  370,  66  Am.  St  Rep. 
358,  49  N.  E.  961,  an  action  was 
brought  by  the  fee  owner  to  compel 
the  removal  of  a  telephone  pole  which 
was  placed  by  the  defendant  in  the 
curb  line  of  the  sidewalk  in  front  of 
the  plaintiff's  property.  The  court,  in 
holding  that  the  reasonable  use  of 
city  streets  for  the  equipment  of  a 
telephone  system  was  not  a  new  and 
additional  servitude  for  which  the 
abutting  property  owner  was  entitled 
to  compensation,  drew  a  distinction 
between  telephone  and  telegraph  lines, 
saying  in  this  connection:  "The  tele* 
phone  is  particularly  useful  in  com- 
munications between  the  people  with- 
in a  city,  and  it  can  be  used  for  that 
purpose  directly,  and  by  persons  with- 
out special  skill.  It  is  more  clearly 
a  substitute  for  the  old  methods  of  the 
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communication  of  messages  between 
persons  within  the  city  than  the  tele- 
graph." In  Coburn  v.  New  Teleph.  Co. 
(1900)  156  Ind.  90,  52  L.R.A.  671,  59 
N.  E.  324,  the  question  arose  whether 
the  construction  of  a  subsurface 
trench  in  a  sidewalk,  3  feet  wide,  5  feet 
deep,  and  3  feet  from  the  abutter's 
lot  line,  for  use  as  a  conduit  for  tele- 
phone cables  and  wires  to  be  used  by 
the  city  public  in  intercommunication 
by  electricity,  was  such  a  use  of  the 
street  as  was  consistent  with  the  con- 
templated purpose  of  the  dedication. 
The  court  answered  this  question  in 
the  affirmative,  saying:  "The  general 
doctrine  of  these  cases  is  that  in  locat- 
ing, marking,  and  dedicating  streets 
in  plats  of  land,  for  urban  residences, 
the  purpose  of  the  dedication,  in  the 
absence  of  controlling  language,  is 
conclusively  presumed  to  be  for  the 
accommodation  of  public  travel,  traffic, 
and  communication.  Anything  which 
reasonably  facilitates  these  ends  is, 
therefore,  consistent  with  the  dedica- 
tion. In  sparsely  settled  towns  and 
cities  public  necessity  requires  but  lit- 
tle of  the  servient  owner  beyond  the 
right  of  unobstructed  passage  over  the 
street,  but  as  cities  become  populous, 
and  the  streets  crowded  with  traveling 
footmen  and  vehicles,  public  neces- 
sity increases  with  the  multitude,  and, 
whenever  the  necessity  exists,  any  use 
of  the  street  by  reasonable  structures 
and  devices,  above  or  below  the  sur- 
face, which  will  enable  the  citizens  to 
communicate  without  actual  travel 
upon  the  street,  and  which  does  not 
materially  obstruct  the  ingress  and 
egress  and  light  and  air  to  abutting 
property,  is  within  the  contemplated 
purpose  of  the  dedication,  and  not  a 
new  burden  upon  the  fee." 

It  appeared  in  Pierce  v.  Drew  (1883) 
136  Mass.  75,  49  Am.  Rep.  7,  that  a 
telegraph  company  was  about  to  build 
a  line  in  the  streets  of  a  city,  under  a 
statute  allowing  it  to  do  so.  Adjacent 
owners  thereupon  sought  to  enjoin  the 
authorities  from  granting  the  privi- 
lege to  the  company,  claiming  that  the 
statute  was  unconstitutional  because 
it  did  not  provide  for  compensation  to 
the  owners  of  the  fee  in  the  street. 
The  court  held  that  the  transmission 


of  information  by  electricity  was  a 
use  similar  to,  if  not  identical  with, 
the  purpose  for  which  highways  were 
established,  and  that  therefore  no  ad- 
ditional servitude  was  imposed  of  oth- 
er compensation  required.  In  Auer- 
bach  V.  Cuyahoga  Teleph.  Co.  (1900) 
9  Ohio  S.  &  C.  P.  Dec.  389,  7  Ohio 
N.  P.  633,  the  court  held  that  tele- 
phone poles  and  wires  in  city  streets 
did  not  constitute  an  additional  bur- 
den, and  that  an  abutting  owner  was 
not  entitled  to  compensation  therefor, 
saying:  "The  question  before  me  is 
not  confined  to  whether  the  streets  of 
Clevdand  may  be  used  for  the  pur- 
poses of  erecting  therein  telephone 
poles  and  wires  without  the  consent  of 
the  abutting  property  owner,  or  com- 
pensation lawfully  ascertained  and 
paid  to  him,  but  is,  broadly,  whether 
or  not  the  use  of  the  streets  for  tele- 
phonic purposes,  either  by  poles  or 
wires,  or  by  underground  conduits,  is 
such  a  use  as  requires  such  consent 
of,  or  payment  to,  the  abutting  owner. 
If  it  is  within  the  proper  public  use 
of  a  street  in  a  city  to  lay  telephone 
wires  in  underground  conduits,  it  fol- 
lows that  it  is  equally  within  such 
proper  public  use  to  erect  poles  to 
carry  wires.  The  right  to  decide 
whether  poles  should  be  erected  or 
conduits  constructed  in  the  streets,  for 
the  purpose  of  making  possible  inter- 
communication between  citizens  by 
means  of  telephones,  lies  with  the  ci^ 
in  the  discharge  of  the  trust  which  at- 
taches to  the  fee  in  the  streets,  which 
rests  in  such  city.  The  doctrine  which 
I  adopt  in  deciding  this  case  is  that 
the  reasonable  use  of  the  streets  of  a 
city  for  the  poles,  wires,  and  necessary 
equipment  of  a  telephone  system  is 
not  a  new  and  additional  burden,  for 
which  the  abutting  property  owner  is 
entitled  to  compensation.  This  doc- 
trine appears  to  me  to  be  abundantly 
supported  by  authority.  In  this  con- 
nection it  is  proper  to  say  that,  be- 
cause the  subject  of  expansion  and 
development  of  the  public  uses  of  the 
streets  is  intimately  connected  with 
the  progress  and  development  of  in- 
vention, which  mlike  possible  such  en- 
larged use  and  enjoyment,  the  later 
decisions,  rendered  with  a  better  ap- 
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preeiation  of  modem  public  demands 
and  respondins:  inventions,  should 
have  more  weight  than  those  rendered 
at  an  earlier  time." 

The  question  at  issue  in  Shinzel  v. 
Bell  Teleph.  Co.  (1906)  31  Pa.  Super. 
Ct.  221,  was  whether  a  telephone  pole 
erected  in  a  city  street  imposed  an  ad- 
ditional burden  on  the  adjacent  prop- 
erty owner.    In  holding  that  it  did  not, 
the  court  said:    "The  principal  ques- 
tion raised  in  this  case  has  not  been 
decided  by  our  supreme  court  in  a 
case  involving  the  same  state  of  facts. 
But  the  general  principles  which  have 
received  recognition  iA  the  cases  above 
cited,  as  to  the  servitude  in  favor  of 
the  public  in  city  and  borough  streets, 
lead  to  the  conclusion  that  the  erec- 
tion of  telephone  poles  and  wires  in 
such  streets,  under  charter  right,  with 
municipal  consent,  and  in  conformity 
to  municipal  regu^lations,  is  not  in  it- 
self an  additional  burden  for  which 
the  owner  of  the  fee  is  entitled  to  com- 
pensation.    It  logically  follows  that 
unsightliness  of  the  poles,  and  noises 
i^hich  are  the  ordinary  incident  of  the 
lawful  and  non-negligent  maintenance 
of  the  poles  and  wires  and  the  conduct 
of  the  business,  do  not  constitute  a 
special  injury  for  which  damages  are 
recoverable."    So,  in  York  Teleph.  Co. 
V.  Kees^  (1896)  6  Pa.  Dist.  R.  366, 
a  bill  in  equity  was  filed  by  a  tele- 
phone company  to  obtain  an  injunc- 
tion restraining  the  defendant  and  his 
employees  from  interfering  with  either 
the  erection  or  maintenance   by  the 
complainant  of  a  telephone  pole  lo- 
cated in  a  city  street  on  which  the  de- 
fendant's property   abutted.     A  pre- 
liminary injunction  was  issued  by  the 
lower  court  on  the  ground  that  the 
placing  and  maintaining  of  this  pole 
imposed   an   additional   burden   upon 
the  fee.    On  appeal,  however,  the  court 
dissolved  the  injunction,  saying:    ''Do 
the  erection  of  poles  and  the  string- 
ing of  wires  in  front  of  the  defend- 
ant's property   impose  an  additional 
servitude  upon  it?    Is  it  such  a  bur- 
den as  was  contemplated  when  the 
atreet  was  either  condemned  or  dedi- 
cated?    Manifestly    not,     since    the 
street  was  either  dedicated  or  con- 
demned more  than  a  hundred  years 


ago,  long  before  the  wildest  dreamer 
imagined  such  a  thing  as  the  trans- 
mission of  articulate  speech  over  an 
electrified  wire,  and  before  Franklin 
first  drew  the  electrical  spark  from 
the  cloud.  But  the  same  might  be  said 
of  lamp-posts,  gas  and  water  pipes, 
street  railways,  both  horse  and  elec- 
tric, and  it  has  been  ruled  as  to  all  of 
these  that  they  do  not  impose  an  ad- 
ditional servitude." 

In  Kirby  v.  Citizens'  Teleph.  Go. 
(1903)  17  S.  a  362,  97  N.  W.  3,  2 
Ann.  Gas.  162,  in  deciding  that  a  tele- 
phone system  on  the  streets  of  a  city 
was  not  an  additional  servitude,  the 
court  remarked:  "The  streets  of  a 
city  or  incorporated  town  are,  in  con- 
templation of  law,  dedicated;  appro- 
priated, or  condemned  for  all  proper 
street  uses;  and,  when  a  street  is  used 
for  any  proper  street  purpose  by  per- 
mission of  the  city  authorities,  such 
use  does  not  constitute  an  additional 
servitude,  though  such  use  may  not 
have  been  known  when  the  streets 
were  dedicated,  appropriated,  or  con- 
demned for  street  purposes,  and  the 
abutting  fee  owner  is  not  entitled  to 
compensation  for  any  damages  he  may 
sustain  by  reason  of  such  use.  The 
streets  of  a  city  are  now  used  for  many 
purposes  unknown  in  former  times. 
.  .  .  The  telephone  is  but  a  step  in 
advance  of  former  methods  of  convey- 
ing intelligence  and  information,  and 
is  a  substitute  for  the  messenger  and 
carrier  of  former  times." 

In  Frazier  v.  East  Tennessee  Teleph. 
Go.  (1905)  115  Tenn.  416,  3  L.R.A. 
(N.S.)  323,  112  Am.  St.  Rep.  856,  90 
S.  W.  620,  5  Ann.  Gas.  838,  the  court 
held  that  telephone  poles  and  lines 
constructed  and  maintained  in  a  city 
street  did  not  impose  an  additional 
servitude,  saying:  "We  approve  the 
authorities  which  hold  that  the  chief 
purpose  of  a  street  is  that  of  inter- 
communication between  the  inhab- 
itants or  denizens  of  a  city  or  town, 
and  that  the  telephone  is  but  a  new 
and  improved  method  of  eif  ecting  this 
purpose,  and  hence  not  a  new  burden 
upon  the  fee  of  the  abutting  owner. 
If  this  instrument  of  a  larger  and  more 
generous  civilization  were  destroyed, 
not  only  would  social  intercourse  be 
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very  srreatly  restricted,  but  the  prog- 
ress of  all  business  would  be  retard- 
ed and  its  development  confined  within 
much  narrower  limits  than  now." 

Similarly,  in  Maxwell  v.  Central 
Dist.  &  Printing  Telcg.  Co.  (1902)  51 
W.  Va.  121,  41  S.  E.  125,  the  court  said : 
'Telephone  poles  are  not  things  of 
beauty,  yet  their  utility  is  so  great 
that  their  ugliness  must  be  endured 
until  human  invention  has  discovered 
some  more  tasteful  substitute  for 
them.  The  public  can  well  afford  to 
surrender  a  reasonable  portion  of  the 
public  easement  in  its  highways  to  a 
public  utility  of  such  vastly  increasing 
importance.  As  the  owner  of  the  fee 
in  such  highways  loses  nothing  there- 
by, she  has  no  grounds  of  complaint. 
It  puts  no  additional  burden  on  the 
fee,  but  it  is  a  burden,  alone,  upon  the 
permanent  easement  to  which  it  is 
appurtenant  and  subservient"  In 
IiOWther  v.  Bridgeman  (1905)  57  W. 
Va.  806,  50  S.  E.  410,  the  court,  after 
quoting  from  Maxwell  v.  Central  Dist. 
&  Printing  Teleg.  Co.  (W.  Va.)  supra, 
said:  'This  case  is  binding  authority 
on  this  court,  and  necessarily  brings 
us  to  the  conclusion  that  there  is  no 
additional  servitude  by  the  reasonable 
use  of  a  public  highway  for  the  pur- 
pose of  placing  telephone  poles  and 
wires  for  public  use  along  it." 

h.  RHi*al  high  waif, 

1,  View  that  telephone  or  telegraph  ia 

added  hurden. 

The  weight  of  authority  is  to  the  ef- 
fect that  a  telephone  or  telegraph  line 
is  an  added  burden  on  a  rural  high- 
way, entitling  an  abutting  property 
owner  to  compensation. 

United  States.  —  Pacific  Postal 
Teleg.  Cable  Co.  v.  Irvine  (1892)  49 
Fed.  113;  Kester  v.  Western  U.  Teleg. 
Co.  (1901)  108  Fed.  926.  Compare 
Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
Nalley  (1908)  165  Fed.  268. 

Illinois.— Board  of  Trade  Teleg.  Co. 
V.  Bamett  (1883)  107  111.  507,  47  Am. 
Rep.  463;  Postal  Teleg.-Cable  Co.  v. 
Eaton  (1897)  170  111.  513,  39  L.R.A. 
722,  62  Am.  St.  Rep.  390,  49  N.  E.  365 ; 
Burrall  v.  American  Teleph.  &  Teleg. 
Co.  (1906)  224  111.  266,  8  L.R.A.(N.S.) 
1091,  79  N.  E.  705.    See  also  De  Kalb 


County  Teleph.  Co.  v.  Dutton  (1907) 
228  111.  178,  10  L.R.A.(N.S.)  1057.  81 
N.  £.  888,  10  Ann.  Cas.  464 ;  American 
Teleph.  &  Teleg.  Co.  v.  Jones  (1898) 
78  111.  App.  872. 

Maryland. — See  Chesapeake  &  P. 
Teleph.  Co.  v.  Mackenzie  (1891)  74 
Md.  36,  28  Am.  St.  Rep.  219,  21  AtL 
690. 

New  Jersey. — ^Broome  v.  New  York 
&  N.  J.  Teleph.  Co.  (1886)  42  N.  J. 
Eq.  141,  7  Atl.  861. 

North  Dakota.— Cosgriff  v.  Tri-State 
Teleph.  &  Teleg.  Co.  (1906)  16  N.  D. 
210,  5  L.R.A.(N.S.)  1142,  107  N.  W. 
525;  Tri-State  Teleph.  &  Teleg.  Co.  v. 
Cosgriff  (1909)  19  N.  D.  771,  26  L.R.A. 
(N.S.)   1171,  124  N.  W.  75. 

Ohio. — Smith  v.  Central  Dist.  Print- 
ing &  Teleg.  Co.  (1886)  1  Ohio  C.  D. 
475;  Denver  v.  United  States  Teleph. 
Co.  (1900)  10  Ohio  S.  &  C.  P.  Dec.  273; 
Daily  v.  State  (1894)  51  Ohio  St.  848, 
24  L.R.A.  724,  46  Am.  St.  Rep.  578,  37 
N.  E.  710. 

Pennsylvania. — Shevalier  v.  Postal 
Teleg.  Co.  (1903)  22  Pa.  Super.  Ct 
506. 

Virginia. — Western  U.  Teleg.  Co.  ▼. 
Williams  (1890)  86  Va.  696,  8  L.R.A. 
429, 19  Am.  St.  Rep.  908, 11  S.  E.  106. 

Holding  that  the  construction  of  a 
telegraph  line  along  a  public  highway 
amounted  to  an  additional  servitude, 
the  court  said,  in  Pacific  Postal  Teleg. 
Co.  V.  Irvine  (1892)  49  Fed.  113: 
"Where  the  fee  of  the  highway  is  vest- 
ed in. the  public,  there  can  be  no  valid 
legal  objection  to  the  grant  by  the 
public  of  a  right  to  erect  such  poles 
and  wires  without  regard  to  the  ad- 
jacent property  holders;  but  where,  as 
here,  the  fee  of  the  highway  remains 
in  the  adjacent  owner,  and  only  its  use 
for  purposes  of  public  travel  has  been 
granted,  I  think  it  clear  that  every 
use  of  the  highway  not  in  the  line  of 
such  travel  is  an  additional  burden* 
for  which  the  proprietor  of  the  fee  is 
entitled  to  additional  compensation, 
and  which  cannot  be  constitutionally 
taken  from  him  without  his  consent, 
except  by  proceedings  regularly  insti- 
tuted and  prosecuted  according  to 
law.''  See  to  the  same  effect,  Kester  v. 
Western  U.  Teleg.  Co.  (1901)  108  Fed. 
926.     But  in   Southern   Bell   Teleph. 
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&  Teleg.  Co.  v.  Nalley  (1906)  165  Fed. 
263,  a  bill  was  filed  by  a  telephone 
company  to  enjoin  the  defendant  from 
interfering  with  the  construction  and 
maintenance  of  its  telephone  line. 
The  defendant  demurred  to  the  bill, 
contending  th^t  the  complainant  had 
no  right  to  maintain  a  telephone  line 
on  the  public  highway  without  com- 
pensating abutting  owners,  as  such 
line  constituted  an  additional  burden, 
and  exceeded  the  uses  to  which  the 
easement  in  the  highway  could  be  put. 
The  court,  in  overruling  the  demurrer, 
held  that  such  use  of  the  highway  was 
not  an  additional  burden  or  servitude. 
In  Board  of  Trade  Teleg.  Co.  v.  Har- 
nett (1883)  107  111.  507,  47  Am.  Rep. 
458,  an  action  of  trespass  was  brought 
by  an  owner  of  land  abutting  on  a 
highway,  to  recover  damages  alleged 
to  have  been  sustained  by  the  con- 
struction of  a  telegraph  line.  The 
court  held  that  the  construction  and 
maintenance  of  a  telegraph  line  on  a 
public  highway  constituted  a  new  and 
additional  burden  on  the  fee,  to  which 
it  was  not  contemplated  it  would  be 
subjected  wh^n  the  road  was  laid  out, 
and  that  the  owner  of  the  fee  was  en- 
titled to  recover  additional  compensa- 
tion for  such  use.  In  Postal  Teleg.- 
Cable  Co.  v.  Eaton  (1897)  170  lU.  513, 
39  L.R.A.  722,  62  Am.  St.  Rep.  390,  49 
N.  E.  365,  it  was  held  that  ejectment 
could  be  maintained  by  an  abutting 
property  owner  against  a  company 
which  constructed  a  telegraph  line  in 
a  public  highway.  The  court  adopted 
th^  rule  laid  down  in  Board  of  Trade 
Teleg.  Co.  v.  Bamett  (111.)  supra,  to 
the  effect  that  such  line  is  an  addi- 
tional burden  on  the  owner  of  the  fee, 
saying:  ''But  it  is  said  the  telegraph 
company  obtained  the  right  to  con- 
struct its  line  from  the  county  board 
of  Madison  county,  and  the  authority 
of  the  county  officers  to  grant  a  license 
of  this  character  cannot  be  questioned 
in  a  proceeding  of  this  kind.  The  con- 
sent of  the  county  board  of  Madison 
county  that  the  line  might  be  erected 
on  the  public  highway  would  no  doubt 
be  binding  on  the  county  and  the  road 
authorities  in  the  several  towns 
through  which  the  highway  runs  upon 
which  the  line  was  authorized  to  be 


constructed,  but  the  county  board 
could  give  no  consent  which  would  be 
binding  on  any  owner  of  the  fee  in  the 
highway  where  the  line  was  con- 
structed. The  right  of  the  owner  of 
the  fee  was  beyond  the  control  of  the 
county  boai^d.  His  right  is  predicated 
on  that  provision  of  the  Constitution 
which  declares  that  'private  property 
shall  not  be  taken  or  damaged  without 
just  compensation.'  The  legislature 
had  no  authority  to  confer  power  on 
the  county  board  to  authorize  the  ap- 
pellant company  to  take  appellee's 
land  without  compensation,  and  hence 
the  county  board  was  powerless  to 
give  such  authority."  In  Burrall  v. 
American  Teleph.  Co.  (1906)  224  lU- 
266,  8  L.RJV.(N.S.)  1091,  79  N.  E.  705, 
wherein  the  court  held  that  the  con- 
struction of  a  telephone  line  along  a 
rural  highway  constituted  an  addition- 
al burden  on  the  fee,  it  was  said: 
"The  fact  that  a  large  number  of  long 
distance  telephone  messages  are  sent 
over  this  line  daily,  and  therefore  it 
would  be  convenient  for  the  public  to 
have  the  defendant  occupy  complain- 
ant's land,  is  of  no  importance  what- 
ever. If  the  land  is  needed  for  a  public 
use  the  law  provides  a  way  for  acquir- 
ing it,  and  the  Constitution  prohibits 
its  appropriation  for  such  a  use  with- 
out compensation."  In  De  Kalb  Coun- 
ty Teleph.  Co.  v.  Dutton  (1907)  228 
DL  178,  10  L.R.A.(N.S.)  1057,  81  N.  E. 
888,  10  Ann.  Cas.  464,  the  court  said: 
'There  can  be  no  doubt  that  under 
the  law  in  this  state,  as  heretofore 
announced,  a  long  distance  telephone 
line  places  an  additional  servitude  up- 
on the  fee  in  a  rural  highway." 

In  Chesapeake  &  P.  Teleph.  Co.  v. 
Mackenzie  (1891)  74  Md.  36,  28  Am. 
St.  Rep.  219,  21  Atl.  690,  the  court 
said:  "Planting  telephone  or  .tele« 
graph  posts  upon  a  public  highway 
in  the  country  is  an  appropriation  of 
private  property,  and  unlawful,  un- 
less the  right  to  do  so  is  acquired  by 
contract  or  condemnation." 

In  Broome  v.  New  York  &  N.  J. 
Teleph.  Co.  (1886)  42  N.  J.  Eq.  141,  7 
Atl.  851,  the  court,  in  granting  a 
mandatory  injunction  requiring  a  tel* 
ephone  company  to  remove  its  poles 
from  the  highway  in  front  of  the  com- 
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plainant's  premises*  and  forbidding  it 
to  erect  others  there,  said:  "The  de- 
fendants, a  telephone  company,  with- 
out any  leave  or  license  from  or  con- 
sent by  him  [the  complainant],  but, 
on  the  other  hand,  against  his  protest 
and  remonstrance,  and  in  disregard  of 
his  warning  and  express  prohibition, 
and  without  condemnation  or  any 
steps  to  that  end,  set  up  their  poles 
upon  his  land.  .  .  .  It  is  enough  to 
say  on  that  head  that  it  does  not  ap- 
pear that  the  road  board  bad  any 
power  to  authorize  anyone  to  set  up 
poles  in  the  land  of  the  highway,  and 
tbus  subject  the  land  to  an  additional 
servitude  besides  that  for  which  it  was 
condemned." 

In  Tri-State  Teleph.  &  Teleg.  Co.  v. 
Cosgriff  (1909)  19  N.  D.  771,  26  L.R.A. 
(N.S.)  1171,  124  N.  W.  75,  involving 
a  telephone  line  on  a  rural  highway, 
the  court  said :  "The  contention  of 
plaintiff,  suggested  by  the  specifica- 
tions referred  to,  that  the  placing  of  a 
telephone  and  telegraph  line  upon  the 
land  already  dedicated  to  highway 
purposes  is  not  an  additional  serv- 
itude, entitling  the  owner  of  abutting 
property  to  compensation,  is  disposed 
of  adversely  to  its  view  by  former  de- 
cisions of  this  court.  And  the  court, 
as  at  present  constituted,  is  not  dis- 
posed to  disturb  principles  announced 
in  well-considered  opinions  which  may 
now  be  regarded  as  settled  law."  See 
to  the  same  effect,  Cosgriff  v.  Tri- 
Stote  Teleph.  Co.  (1906)  15  N.  D.  210, 
5  L.R.A.(N.S.)  1142,  107  N.  W.  525. 

In  Daily  v.  State  (1894)  51  Ohio  St. 
348,  24  L.R.A.  724,  46  Am.  St.  Rep. 
578,  37  N.  E.  710,  the  defendants,  em- 
ployees of  a  telegraph  company,  were 
convicted  under  an  indictment  charg- 
ing them  with  wrongfully  cutting 
shad^  trees  on  a  country  highway.  In 
affirming  the  conviction,  it  was  said: 
^The  rule  of  law  rests  upon  the  clear 
ground  that  the  appropriation  of  the 
public  highways  for  the  purpose  of 
telegraph  lines  was  a  new  use.  The 
highways  were  originally  dedicated 
for  the  purposes  of  public  travel,  and 
not  for  the  purpose  of  telegraph  lines. 
Hence  the  new  use  imposed  an  addi- 
tional burden."  So,  in  Smith  v.  Cen- 
tral    Dist.    Printing    &.    Teleg.     Co. 


(1886)  1  Ohio  a  D.  475,  it  was  held 
tiiat  the  erection  of  a  telephone  pole 
in  a  rural  highway  in  front  of  the 
plaintiff's  farm  would  be  an  additional 
burden  on  the  fee,  and  should  be  en- 
joined. See  to  the  same  effect*  Denver 
V.  United  States  Teleph.  Co.  (1900)  10 
Ohio  S.  &  C.  P.  Dec.  273. 

In  Shevalier  v.  Postal  Teleg.  Co. 
(1903)  22  Pa.  Super.  Ct.  506,  it  was 
held  that  a  telegraph  company  which 
constructed  and  maintained  its  lines 
along  a  rural  highway,  the  fee  to 
which  was  in  abutting  owners,  was  a 
trespasser  and  liable  in  damages  to 
the  fee  owners. 

In  Western  U.  Teleg.  Co.  v.  Williams 
(1890)  86  Va.  696,  8  L.R.A.  429,  19 
Am.  St.  Rep.  908, 11  S.  E.  106,  the  court 
said:  'That  the  erection  of  a  tel- 
egraph line  upon  a  highway  is  an  ad- 
ditional servitude  is  clear  from  the 
authorities.  That  it  is  such  is  equally 
clear  upon  principle,  in  the  light  of 
the  Virginia  cases.  If  the  right  ac- 
quired by  the  commonwealth  in  the 
condemnation  of  a  highway  is  only  the 
right  to  pass  along  over  the  highway 
for  the  public,  then,  it  the  untakcn 
parts  of  the  land  are  his  private  pn^ 
erty,  to  dig  up  the  soil  is  to  dig  up  his 
soil;  to  cut  down  the  trees  is  to  cut 
down  his  trees;  to  destroy  the  fences 
is  to  destroy  his  fences;  to  erect  any 
structure,  to  aflix  any  pole  or  post  in 
and  upon  his  land,  is  to  take  posses- 
sion of  his  land;  and  all  these  inter- 
fere with  his  free  and  unrestricted 
use  of  his  property.  If  the  conunon- 
wealth  took  this  without  just  compen- 
sation it  would  be  a  violation  of  the 
Constitution.  The  commonwealth  can- 
not constitutionally  grant  it  to  anoth- 


er." 

2.  View  that  telephone  or  teleyrmph  ia 
not  added  burden. 

The  view  is  taken  by  some  courts 
that  a  telephone  or  telegraph  line  is 
within  the  purposes  for  which  a  rural 
highway  is  dedicated,  and  is  not  an 
additional  servitude. 

Alabaauu — Hobbs  v.  Long  Distance 
Teleph.  &  Teleg.  Co.  (1906)  147  Ala. 
893,  7  L.R.A.(N,S.)  87,  41  So.  1003,  11 
Ann.  Cas.  461;  Horton  v.  Long  Dis- 
tance Teleph.  &  Teleg.  Co.  (1906)  148 
Ala.  680,  41  So.  1006;  Richardson  v. 
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Long  Distance  Teleph.  &  Teleg.  Co. 
(1906)  148  Ala.  680, 41  So.  1006;  Pryor 
▼•  Long  Distance  Teleph.  &  Teleg.  Co« 
(1906)  148  Ala.  681,  41  So.  1006. 

Kansas. — McCann  v.  Johnson  Coun- 
ty Teleph.  Co.  (1904)  69  Kan.  210,  66 
L.R.A«  171,  76  Pac.  870,  2  Ann.  Cas. 
166. 

Kentucky. — Cumberland  Teleph.  & 
Teleg.  Co.  v.  Avritt  (1905)  120  Ky.  34, 
85  S.  W.  204,  8  Ann.  Cas.  955.  See 
also  Bevis  v.  Vanceburg  Teleph.  Co. 
(1905)  121  Ky.  177,  89  S.  W.  126. 

Michigiin. — ^People  ▼.  Eaton  (1894) 
100  Mich.  208,  24  L.R.A.  721,  59  N.  W. 
145;  Wyant  v.  Central  Teleph.  Co. 
(1900)  123  Mich.  51,  47  L.R.A.  497,  81 
Am.  St.  Rep.  155,  81  N.  W.  928. 

Mkuiesota. — Cater  v.  Northwestern 
Teleph.  Exch.  Co.  (1895)  60  Minn.  539, 
28  L.R.A.  310,  51  Am.  St.  Rep.  543,  63 
N.  W.  IIL 

Vermont. — Rugg  v.  Commercial  U. 
Teleg.  Co.  (1894)  66  Vt.  208,  28  Atl. 
103C. 

West  Virginia. — Lowther  v.  Bridge- 
man  (1906)  57  W.  Va.  306,  50  S.  E. 
410. 

In  Hobbs  v.  Long  Distance  Teleph. 
A  Teleg.  Co.  (1906)  147  Ala.  393,  7 
Ii.R.A.  (N.S.)  87,  41  So.  1003,  11  Ann. 
Gas.  461,  the  court,  in  holding  that  a 
telephone  line  constructed  along  a 
rural  highway  was  not  an  additional 
burden  on  the  fee,  said:  ''We  may 
add  that  the  uses  of  the  telephone  are 
as  important  in  the  country  as  in  the 
city,  and  it  does  not  take  a  prophet's 
ken  to  see  that  in  the  near  future  they 
are  to  perform  an  important  part  in 
bringing  the  rural  districts  within  the 
beneficial  enjoyment  of  city  improve- 
ments.*' See  to  the  same  effect,  Hor- 
tcn  V.  Long  Distance  Teleph.  &  Teleg. 
Co.  (1906)  148  Ala.  680,  41  So.  1006; 
RichaMson  v.  Long  Distance  Teleph. 
Jb  Teleg.  Co.  (1906)  148  Ala.  680,  41 
So.  1006;  Pryor  v.  Long  Distance 
Teleph.  &  Teleg.  Co.  (1906)  148  Ala. 
681,  41  So.  1006. 

Likewise,  in  McCann  v.  Johnson 
County  Teleph.  Co.  (1904)  69  Kan.  210, 
66  L.R.A.  171,  76  Pac.  870,  2  Ann.  Cas. 
166,  the  court,  in  holding  that  a  teU 
ephone  line  constructed  on  a  rural 
highway  was  not  an  additional  burden 
on  the  fee,  said:    ''No  modem  inven- 


tion has  contributed  more  to  commer- 
cial and  social  intercourse  than  the 
telephone.  It  is  an  appliance  of  great 
public  utility,  and  is  coming  into  gen- 
eral use  in  the  country  as  well  as  in 
the  city.  Indeed,  it  seems  to  serve  a 
more  beneficial  purpose,  and  is  a 
greater  convenience  to  rural  residents 
widely  distant  from  business  centers 
and  from  one  another,  than  it  is  to 
residents  in  cities.  The  question,  how- 
ever, is  not  determinable  by  the  dif- 
ference between  urban  and  suburban 
conveniences  and  necessities,  or  by 
the  fact  that  the  fee  may  be  in  the  ad« 
joining  landowner  in  one  instance  and 
in  the  public  in  the  other;  it  must  be 
decided  by  the  scope  and  purposes  of 
the  highway,  and  whether,  in  country 
or  city,  it  is  a  means  of  travel  and 
transportation,  a  medium  of  transmis- 
sion, of  intercommunication,  between 
the  people  located  in  different  places." 
So,  it  was  said  in  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Avritt  (1905) 
120  Ky.  34,  85  S.  W.  204,  8  Ann.  Cas. 
955:  "The  only  question  we  deem  it 
necessary  to  consider  on  the  appeal  is 
whether  a  telephone  line  upon  a  public 
highway  is  an  additional  servitude 
which  gives  the  original  owner  of  the 
land,  or  those  claiming  under  him,  a 
cause  of  action.  .  .  .  We  are  un- 
able to  distinguish  a  telephone  line 
from  a  steam  railway  or  an  electric 
railway  on  the  public  highway.  The 
telephone  line  is  certainly  a  much  less 
serious  burden  than  either  of  these. 
It  in  no  way  interferes  with  the  use 
of  the  property  as  a  public  highway. 
The  use  of  the  land  by  tlie  telephone 
company  is  no  less  a  public  service 
than  the  use  of  it  by  a  railroad  com- 
pany. The  telephone  takes  the  place 
of  the  private  messenger.  The  trans- 
mission of  messages  by  telephone  is  a 
business  of  a  public  character,  which 
is  conducted  under  public  control  in 
the  same  manner  as  the  carriage  of 
persons  or  property.  The  easement  of 
the  public  is  not  limited  to  the  par- 
ticular methods  of  use  in  vogue  when 
the  easement  is  acquired,  but  includes 
improved  methods  which  the  progress 
of  society  finds  necessary  for  busi- 


ness 


»» 


Concerning  the  rights  of  an  abut- 
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ting  owner  whose  fee  extended  to  the 
center  of  a  highway,  the  court  said 
in  Cater  v.  Northwestern  Teleph. 
Exch.  Co.  (1895)  60  Minn.  539,  28 
L.R.A«  310,  51  Am.  St  Rep.  543,  63  N. 
W.  Ill :  "We  are  not  unmindful  that 
private  property  cannot  be  taken  for 
a  public  use  without  compensation, 
however  important  that  public  use 
is.  .  .  .  But  viewing,  as  we  do, 
liighways  a«  being  designed  as  pub- 
lic avenues  of  travel,  traffic,  and 
communication,  the  use  of  which 
is  not  necessarily  limited  to  travel 
and  the  transportation  of  proper* 
erty  in  moving  vehicles,  but  ex- 
tends as  well  to  communication  by 
the  transmission  of  intelligence,  it 
seems  to  us  that  such  a  use  of  a  high- 
way is  within  the  general  purpose  for 
which  highways  are  designed,  and, 
within  the  limitations  which  we  have 
suggested,  does  not  impose  an  addi- 
tional servitude  upon  the  land;  in 
short,  that  it  is  merely  a  newly  dis- 
covered method  of  using  the  old  public 
easement." 

And  see  Rugg  v.  Commercial  U. 
Teleg.  Co.  (1894)  66  Vt  208,  28  Atl. 
1036,  wherein  it  was  held  that  a  tel- 
egraph line  could  be  constructed  and 
maintained  along  any  highway  in  the 
state,  provided  there  was  no  interfer- 
ence with  the  public  in  traveling  on  or 
repairing  the  highway. 

o.  Rule  in  New  Yorh* 

In  New  York,  it  seems  to  be  settled 
that  the  erection  of  telegraph  or  tel- 
ephone poles  in  a  rural  highway  or  in 
a  village  or  city  street  imposes  an  ad- 
ditional servitude  for  which  an  abut^ 
ter  who  owns  the  fee  to  the  center  of 
the  highway  or  street  is  entitled  to 
compensation.  After  that  rule  had 
been  laid  down  by  two  intermediate 
courts  with  respect  to  rural  highways 
(Blashfield  v.  Empire  State  Teleph.  & 
Teleg.  Co.  (1893)  71  Hun,  532,  24  N. 
Y.  Supp.  1006,  affirmed  in  (1895)  147 
N.  Y.  520,  42  N.  E.  2;  Gray  v.  New 
York  State  Teleph.  Co.  (1903)  41  Misc. 
108,  83  N.  Y.  Supp.  920),  it  was,  as  to 
such  highways,  established  by  a  deci- 
sion of  the  court  of  appeals  (Eels  v. 
American  Teleph.  &  Teleg.  Co.  (1894) 
143  N.  Y.  133,  25  L.R.A.  640,  38  N.  E. 
202).      That    case    was    followed    in 


Andrews  v.  Delhi  &  S.  Teleph.  Go. 
(1901)  86  Misc.  23,  72  N.  Y.  Supp.  50, 
affirmed  without  opinion  in  (1901)  66 
App.  Div.  616,  73  N.  Y.  Supp.  1129,  an 
action  of  ejectment,  brought  for  the 
purpose  of  removing  telephone  poles 
and  wires  from  the  portion  of  a  rural 
highway  in  which  the  plaintiff  owned 
the  fee,  wherein  the  court  said:  "As- 
suming that  the  defendant  had  ac- 
quired its  charter  from  the  legislature 
of  the  state  to  run  its  line  along  the 
public  highway,  still  the  legislature 
had  no  power  to  grant  to  the  defend- 
ant title  in  the  premises,  nor  could 
the  legislature  impose  upon  the  prem- 
ises an  additional  burden,  without  the 
consent  of  the  owner  in  fee.*'  So,  in 
Gannett  v.  Independent  Teleph.  Co. 
(1907)  55  Misc.  555,  106  N.  Y.  Supp. 
3«  the  court  said :  'The  Eels  Case 
•  .  .  establishes  the  rule  of  prop- 
erty in  this  state  to  be  that  the  main- 
teirance  of  a  telephone  line  in  a  coun- 
try road  between  the  center  line  and 
the  exterior  line  of  the  highway,  upon 
property  where  the  owner  holds  the 
fee  to  the  center  of  the  road,  is  an 
additional  burden,  not  contemplated 
by  the  original  dedication  of  the  high- 
way, and  not  within  the  scope  of  the 
public  use."  See  to  the  same  effect. 
Powers  V,  State  Line  Teleph.  Co. 
(1907)  116  App.  Div.  737,  102  N.  Y. 
Supp.  34. 

In  the  Eels  Case,  supra,  the  court 
explicitly  refrained  from  deciding 
whether  the  rule  there  adopted  was 
applicable  to  a  city  or  village  stre^ 
In  New  York  Teleph.  Co.  v.  De  Noyelles 
Brick  Co.  (1913)  164  App.  Div.  845, 
139  N.  Y.  Supp.  748,  affirmed  without 
opinion  in  (1913)  209  N.  Y.  526,  102 
N.  E.  1107,  the  Eels  Case  was  followed 
as  to  poles  on  a  ''highway"  within  the 
limits  of  a  village,  but  on  the  outskirts 
thereof,  the  court  saying  that  since 
that  case  "there  has  been  no  question 
of  the  necessity  of  compensating  the 
owner  of  the  fee  of  the  highway  as  a 
condition  of  making  use  of  the  same 
for  the  purposes  of  a  telephone  or  tel* 
egraph  line."  In  Hudson  River  Teleph. 
Co.  V.  Forrestal  (1907)  56  Misc.  133» 
106  N.  Y.  Supp.  404,  the  same  rule  was 
followed  as  to  poles  in  a  village  street. 
The  court,  however,  laid  stress  on  the 
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fact  that  the  street  in  question,  al- 
though in  a  villasre  of  4,000  people,  was 
located  in  a  rural  and  sparsely  pop- 
ulated section  thereof.  In  Powers  v. 
State  Line  Teleph.  Co,  supra,  the  rule 
that  telephone  poles  in  a  villaire  street 
impose  an  additional  servitude  was 
unequivocally  declared.  The  question 
presented  was  whether  a  telephone 
company  holding  a  franchise  from  a 
village,  authorizing  the  placing  of 
poles  and  wires  in  its  streets  for  the 
purpose  of  conducting  its  business, 
could  occupy  land  forming  part  of  a 
public  street,  owned  by  a  citizen,  and 
subject  only  to  those  easements  aris- 
ing from  a  dedication  of  the  street  for 
those  purposes,  without  having  ac- 
quired such  right  by  condemnation 
proceedings.  **We  prefer,**  the  court 
said,  ''to  hold  that  this  cannot  be 
done."  In  that  case,  although  involv- 
ing a  village  street,  the  court  followed 
the  ruling  in  Eels  v.  American  Teleph. 
^  Teleg.  Go.  supra,  and  in  this  con- 
nection said:  "It  is  sufficient  in  the 
case  at  bar  to  say  that  the  record  dis- 
closes no  conditions  or  necessities  re- 
quiring the  application  of  a  different 
rule  than  that  established  by  the  court 
of  appeals  in  the  Eels  Case.  While 
that  court  has  determined  that  a  dif* 
ferent  rule  may  exist  and  govern  the 
rights  of  owners  of  the  fee  of  streets 
in  a  village,  than  is  held  applicable  to 
the  owners  of  the  fee  of  country  high- 
ways, it  has  not  held  that  such  differ- 
ent rule  does  exist.  We  believe  that 
the  rule  applicable  to  a  village  of 
10,000  inhabitants  ought  to  be  the 
same  as  that  in  purely  rural  districts, 
and  that  the  appellant  has  attempted 
to  use  the  streets  of  this  village  for 
other  than  street  purposes,  and  that 
the  judgment  was  proper." 

The  entire  question  was,  however, 
put  at  rest  by  the  decision  in  Osborne 
V.  Auburn  Teleph.  Co.  (1907)  189  N. 
Y.  393,  82  N.  E.  428,  wherein  the  court 
of  appeals,  in  reversing  the  decision 
of  the  appellate  division  (1906)  111 
App.  Div.  702,  97  N.  Y.  Supp.  874,  held 
that  the  maintaining  of  telephone  and 
telegraph  poles  in  a  city  street,  for 
the  purpose  of  stringing  wires  there- 
on, was  not  a  street  use,  and  was  not 
-within  the  purposes  of  the  grant  of  the 


lands  for  a  street;  and  that  their  erec- 
tion and  maintenance  amounted  to  an 
additional  burden  on  the  fee,  for 
which  compensation  must  be  made  to 
the  owner.  The  court  said :  "We  only 
wish  to  remark  that  the  fee  to  lands  in 
the  city  is  as  sacred  to  the  owner  as 
it  is  in  the  country,  and  that  in  either 
place  he  is  protected  by  the  constitu- 
tional provision  to  the  effect  that 
property  shall  not  be  taken  for  public 
purposes  without  compensation."  So, 
in  the  early  case  of  Dusenbury  v.  Mu- 
tual Teleg.  Ck).  (1882)  11  Abb.  N.  C. 
440,  it  was  held  that,  under  the  Gen- 
eral Act  for  the  Incorporation  of  Tel- 
egraph Companies,  the  payment  of 
compensation  to  abutting  owners 
along  the  proposed  route  was  a  condi- 
tion precedent  to  the  erection  of  their 
lines,  whether  those  lines  were  con- 
structed along  streets  or  country  high- 
ways. But  in  Castle  v.  Bell  Teleph. 
Co.  (1900)  49  App.  Div.  487,  68  N.  Y. 
Supp.  482,  it  was  held  that  the  placing 
of  a  conduit  for  telephone  wires  be- 
neath the  surface  of  a  city  street,  the 
fee  to  the  center  of  which  was  in  the 
abutting  owners,  did  not  constitute  an 
additional  burden  on  the  fee,  entitling 
the  abutting  owners  to  compensation. 
The  court  said:  "Of  all  the  discov- 
eries of  modem  science  the  telephone 
is  one  of  the  most  wonderful,  as  it  is 
one  of  the  most  useful,  and  its  con- 
venience is  more  especially  appreciat- 
ed by  the  residents  of  large  cities, 
whose  homes  are  generally  at  a  great 
distance  from  their  places  of  busi- 
ness. This  simple  contrivance  anni- 
hilates space,  and  by  its  aid  relatives 
and  friends  widely  separated  may  com- 
municate with  each  other,  business  of 
vast  importance  may  be  transacted,  a 
physician  may  be  summoned  in  case  of 
illness,  and  assistance  obtained  when- 
ever a  fire  or  other  calamity  overtakes 
a  person.  In  short,  there  are  a  thous- 
and ways  in  which  it  can  be  used  to 
such  advantage  as  to  render  it  well- 
nigh  indispensable  to  an  urban  res^ 
ident.  And  this  being  the  case,  why 
is  its  maintenance  a  purpose  for  which 
a  city  street  may  not  properly  be 
used?"  That  case  was  followed  in 
two  cases  prior  to  the  decision  in  the 
Osborne  Case,  and  apparently  in  con- 
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flict  with  the  holding  therein.  In 
Johnson  v.  New  York  &  P.  Teleph.  & 
Teleg,  Co.  (1902)  76  App.  Div.  564, 
78  N.  Y.  Supp.  598,  involving  the  ques- 
tion of  the  right  of  a  telephone  com- 
pany to  erect  poles  and  string  wires 
on  a  street  of  an  incorporated  village, 
without  the  consent  of  a  property  own- 
er holding  title  to  the  center  of  the 
street,  Hiscock,  J.,  citing  Castle  v.  Bell 
Teleph.  Co.  supra,  said:  "Passing 
upon  the  right  of  a  telephone  company 
like  defendant  to  place  its  wires  in  a 
public  street  in  a  city,  this  court  has 
fully  held  and  decided  that  such  right 
was  within  the  limits  of  the  public 
easement  in  a  city  street."  Further  in 
the  opinion  the  court  said:  'In  the 
classification  of,  and  distinction  to  be 
drawn  between,  city  streets  and  rural 
highways,  the  courts  have  treated  vil- 
lage streets  as  more  analogous  and 
akin  to  the  former  than  to  the  latter." 
So,  in  Gannett  v.  Independent  Teleph. 
Co.  (1907)  55  Misc.  555,  106  N.  Y. 
Supp.  3,  it  was  held  that  the  mainte* 
nance  of  a  telephone  line  in  a  city 
street,  the  fee  to  which  was  in  the 
abutting  property  owners,  was  within 
the  public  easement  and  a  proper 
street  use,  and  that  the  abutting  own- 
ers were  not  entitled  to  compensation 
therefor.  In  that  case  the  court  fol- 
lowed Castle  V.  Bell  Teleph.  Co.  and 
Johnson  v.  New  York  &  P.  Teleph.  & 
Teleg.  Co.  supra,  both  decided  in  the 
same  department. 

In  State  Line  Teleph.  Co.  v.  Ellison 
(1907)  121  App.  Div.  499,  106  N.  Y. 
Supp.  130,  the  rule  of  the  Eels  Case 
was  held  not  to  be  applicable  to  a 
street,  the  fee  of  which  was  owned  by 
the  city. 

d.  Meaiture  of  cotnpenmition^ 

In  jurisdictions  holding  that  a  tel- 
egraph or  telephone  line  in  a  street  or 
highway  is  an  added  burden  on  the 
fee,  the  rule  seems  to  be  that  the  dam- 
ages recoverable  are  nominal,  unless 
special  and  unusual  damages  are 
proved.  Board  of  Trade  Teleg.  Co.  v. 
Bamett  (1883)  107  IlL  507,  47  Am. 
Rep.  453;  Board  of  Trade  Teleg..  Go.  v. 
Darst  (1901)  192  IlL  47,  85  Am.  St 
Rep.  288,  61  N.  £.  398;  Chesapeake  & 
P.  Co.  V.  Mackenzie  (1891)  74  Md-  36, 
28   Am.   St.   Rep.   219,   21   Atl.   690; 


Blashfield  v.  Eknpire  State  Teleph.  i: 
Teleg.  Co.  (1893)  71  Hun,  532,  24  N.  Y. 
Supp.  1006,  affirmed  in  (1895)  147  N. 
Y.  520,  42  N.  E.  2;  Postal  Teleg.  Cable 
Co.  V.  Bruen  (1896)  39  N.  Y.  Supp. 
220 ;  Eels  v.  Ameriican  Teleph.  &  Teleg. 
Co.  (1894)  143  N.  Y.  133,  25  LJLA. 
640,  38  N.  E.  202 ;  Tri-State  Tei^h.  & 
Teleg.  Co.  v.  Cosgriff  (1909)  19  N.  D. 
771,  26  L.R.A.(N.S.)  1171,  124  N.  W. 
75;<  Shevalier  v.  Postal  Teleg.  Co. 
(1903)  22  Pa«  Super.  Ct.  506;  South- 
western Teleg.  &  Teleph.  Co.  v.  Smith- 
deal  (1910)  103  Tex.  128,  124  S.  W, 
627;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Smithdeal  (1910)  —  Tex.  Civ. 
App.  — ,  126  S.  W.  942. 

"In  many  and  perhaps  in  most  in- 
stances, the  damages  may  be  merely 
nominal,  bnt  in  others  an  actual  det- 
riment may  be  occasioned.  That,  of 
course,  is  a  question  to  be  determined 
from  the  evidence  in  each  particular 
case."  Board  of  Trade  Teleg.  Co.  v. 
Bamett  (1888)  107  llL  507,  47  Am. 
Rep.  453. 

In  Eels  V.  American  Teleph.  &  Teleg. 
Co.  (1894)  143  N.  Y.  133,  25  L.RJk. 
640,  38  N.  E.  202,  the  court  said :  "The 
amount  of  the  compensation  is  not  now 
the  question,  but  that,  in  many  cases, 
it  can  be  anything  more  than  merely 
nominal  would  seem  to  be  a  proposi- 
tion which  would  not  require  great 
elaboration  of  argument  to  make  plain. 
The  use  would  frequently  be  but  a 
technical  encroachment  upon  the 
rights  of  the  adjoining  owner,  and 
there  would  be  but  little  fear  that  any- 
thing more  than  nominal  damages 
would  be  allowed." 

So,  in  Postal  Teleg.  Cable  Co.  v. 
Bruen  (1896)  39  N.  Y.  Supp.  220,  it 
was  held  that  the  plaintiff  was  entitled 
to  nominal  damages  only,  where  there 
was  no  evidence  that  the  value  of  the 
premises  after  the  erection  of  the  tel- 
ephone poles  was  less  than  its  value 
before  their  erection. 

Similarly,  in  Board  of  Trade  Teleg. 
Co.  V.  Darst  (1901)  192  IlL  47,  85  Am. 
St.  Rep.  288,  61  N.  E.  398,  it  was  held 
that  the  plaintiff,  whose  property  ad- 
joined a  rural  highway  along  which  a 
telephone  line  was  constructed,  was 
entitled  to  prove  as  a  proper  element 
of  damage  the  unsightliness  of  the 


ANNO.— TELEGRAPH  LINE  ON  RAILROAD  RIGHT  OF  WAY.    1311 


poles  or  structures,  and  their  nearness 
to  his  residence;  also  that  more  labor 
and  expense  would  be  required  in  cut- 
ting weeds  and  grass  around  these 
poles,  and  that  they  would  render  the 
use  of  his  farm  inconvenient  or  dan* 
gerous. 

Likewise,  in  Shevalier  v.  Postal 
Teleg.  Co.  (1903)  22  Pa.  Super.  Ct. 
506,  the  court  said:  ''Another  ques- 
tion raised  by  the  assignments  of  error 
is  that  in  any  event  the  plaintiffs  be- 
low were  only  entitled  to  nominal 
damages  for  the  reason  that  the  tel- 
egraph line  was  constructed  along  the 
highway.  If  there  had  been  no .  evi* 
denee  except  a  concession  of  the  own-^ 
ership  of  the  land  by  the  plaintiffs, 
and  that  the  telegraph  line  was  con- 
structed in  the  highway,  we  think  this 
would  have  been  the  correct  rule.*' 

The  amount  of  damages  allowed  in 
Blashfield  v.  Empire  State  Teleph.  & 
Teleg.  Co.  (1893)  71  Hun,  532,  24  N.  Y. 
Supp.  1006,  affirmed  in  (1895)  147  N. 
Y.  520,  42  N.  E.  2,  was  $1  for  each  pole 
placed  in  the  highway. 

In  Chesapeake  &  P.  Teleph.  Co.  v. 
Mackenzie  (1891)  74  Md.  36,  28  Am. 
St.  Rep.  219,  21  Atl.  690,  the  court,  in 
ruling  on  the  measure  of  damages  in 
a   case  where  a  telegraph  pole  was 
erected   in   the   portion   of  a  public 
street  of  which  an  abutting  property 
owner  held  the  fee,  said:    'The  true 
measure  of  damages  in  such  a  case  as 
this  is  not  what  a  particular  individual 
would  be  willing  to  charge  for  having 
the  pole  put  up  or  remain;  nor  the 
amount  some  other  person  might  con- 
sider the  rental  value  was  depreciated 
for  the  purposes  of  his  business;  but 
where  the  land  of  the  plaintiff  is  not 
taken,  nor  his  soil  actually  invaded, 
the  measure  of  damages,  as  adjudged 
in  many  cases,  is  either,  first,  the  ex- 
tent to  which  the  rental  or  usable  val- 
ue of  the  particular  property  has  been 
diminished  by  the  trespass  or  injury 
complained  of ;    ...    or,  secondly, 
the  difference  in  the  value  of  the  prop- 
erty   before  the  construction  of  the 
pole,  and  its  value  afterwards,  if  the 
depreciation  in  value  has  been  caused 
by   the   erection  and  maintenance  of 
the  pole." 


In  Southwestern  Teleg.  &  Teleph. 
Go.  V.  Smithdeal  (1910)  —  Tex.  Civ. 
App.  — ,  126  S.  W.  942,  it  was  held 
that  the  measure  of  damages  for  the 
construction  of  a  telephone  ar.d  tel- 
egraph line  along  a  city  street  is  the 
difference  in  the  market  value  of  the 
property  before  and  after  the  con- 
struction of  the  line. 

So,  in  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Smithdeal  (1910)  108  Tex.  128, 
124  S.  W.  627,  the  court  said:  '^The 
telephone  line  may  have  been  con- 
structed by  authority  of  law  and  with 
due  care,  yet,  if  its  presence  on  the 
street  caused  or  contributed  to  a  de- 
preciation of  the  'market  value'  of 
abutting  property,  the  compimy  is  lir 
able  for  such  damages." 

In  Tri-State  Teleph.  ic  Teleg.  Co.  v. 
Cosgriff  (1909)  19  N.  D.  771,  26  L.R.A 
(N.S.)  1171,  124  N.  W.  76,  the  court 
said:  "Neither  are  we  disposed  to 
hold  that  the  right  of  the  owner  of 
property  to  compensation  under  such 
conditions  is  merely  nominal.  The 
damage  to  the  owner,  in  view  of  the 
existing  servitude  and  the  further  use 
to  which  the  telephone  company  may 
wish  to  subject  it,  may  be  small  even 
to  insignificance;  but  it  is  neverthe- 
less substantial  in  the  sense  that  he  is 
entitled  to  recover  a  sum  sufficient  to 
duly  compensate  him  for  all  the  dam- 
age actually  sustained  under  the  con- 
ditions." 

IMI.  Effect  of  act  of  Congre99  relo^ve  to 

po9$*roads. 

It  is  held  that  the  Federal  statute 
which  authorizes  the  construction  of 
telegraph  lines  along  post  roads  (Rev. 
Stat.  §§  5263-5268,  Comp.  Stat.  §§ 
10,072-10,077, 9  Fed.  Stat.  Anno.  2d  ed. 
pp.  505,  517,  518)  does  not  affect  the 
right  of  a  landowner  to  the  damages  to 
which  he  is  entitled  for  the  additional 
burden  on  the  fee  caused  by  the  erec- 
tion of  telegraph  poles  on  a  public 
highway  which  is  a  post  road.  Kester 
V.  Western  U.  Teleg.  Co.  (1901)  108 
Fed.  926;  American  Teleph.  ft  Teleg. 
Co.  V.  Pearce  (1889)  71  Md.  536,  7 
L.RJL  200,  18  Atl.  910;  Ck)sgriff  v. 
Tri-State  Teleph.  ft  Teleg.  Co.  (1906) 
15  N.  D.  210,  5  L.R.A.(N.SO  1142,  107 
N.  W.  526.  W.  F.  F. 
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J.  J.  MERCARDO,  Jr.,  Appt, 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Criminal  AppeaU  ^^  ^amuuy  9S,  1990» 

(—  Tm.  Grim.  Rep.  —,218  S.  W.  491.) 

Husband  and  wife  —  refusal  to  support  —  justification. 

1.  Refusal  of  a  wife  to  perform  any  duties  for  her  husband  as  such  is 
a  justification  for  his  refusal  to  support  her. 

[See  note  an  this  question  beginning  on  page  1314.] 


Definition  —  wilful. 

2.  The  term  "wilful"  in  a.  statute 
providing  for  the  punishment  of  one 
desertingr  his  wife  and  children  im* 
plies  a  set  purpose  and  design. 

[See  9  R.  C.  L.  355,  356.] 

—  justification. 

3.  Justification  is  a  sufficient  lawful 
reason  why  a  person  did  or  did  not 
do  the  things  charged. 

Husband  and  wife  —  liability  for  de- 
sertion. 

4.  Conviction    cannot    be    had    for 


wilful  desertion  by  a  man  of  his  wife 
and  children  where  he  contributed  to 
their  support  the  larger  part  of  his 
earnings  until  he  lost  his  position,  at 
which  time  she  refused  to  have  any- 
thing further  to  do  with  him,  after 
which  he  paid  rent  for  them  aod 
agreed  to  contribute  more  toward 
their  support  as  soon  as  he  was  able, 
while  they  were  at  no  time  in  necessi- 
tous circumstances. 

rSee  8  R.  C.  L.  307;   13  R.  C.  L 
1192.] 


Appeal  by  defendant  from  a  judgment  of  the  Harris  Counly  Court  at 
Law  No.  2  (Campbell,  J.)  convicting  him  of  wilful  desertion  of  his  wife 
and  children.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  B.  L.  Palmer  for  appellant. 

Messrs.  E.  T.  Branch,  Fred  R  Swit- 
zer,  and  Alvin  M.  Owsley,  Assistant 
Attorney  General,  for  the  State. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court : 

Appellant  was  convicted  in  the 
county  court  at  law  No.  2,  of  Harris 
county,  of  the  wilful  desertion,  etc., 
of  his  wife  and  children,  and  his 
punishment  fixed  at  six  months'  im- 
prisonment in  the  county  jail. 

The  offense  for  which  this  con- 
viction was  had  is  set  forth  in  chap- 
ter 9a  of  Vernon's  Penal  Code.  To 
be  guilty  of  said  offense,  certain 
things  must  affirmatively  appear 
from  the  evidence  in  any  given  case, 
to  wit:  (1)  That  the  accused 
deserted,  and  neglected  or  refused 
to  provide  for  his  wife,  or  children 
under  sixteen  years  of  age;  (2)  that 
such  conduct  on  his  part  was  wilful 
and  without  justif\cation ;  (3)  that 
such  wife  or  children  were  in  desti* 
tute  and  necessitous  circumstances 


at  the  time.  If  the  testimony  fail 
in  any  one  of  these  requisites,  the 
case  is  not  made. 

The  term  "wilful'*  has  been  oftei 
defined       by      our 
courts,  and  as  ap-  wiwii!**'" 
plied  to  this  statute 
we  think  means  not  only  with  evil 
intent  and  noalice,  but  that  it  abo 
implies  a  set  purpose  and  design. 
Justification  is  de- 
fined as  a  sufficient  -^"-^•^-"•■- 
lawful  reason  why  a  party  did  or 
did  not  do  the  thing  charged. 

Let  us  discuss  the  facts  pertinent 
to  the  three  issues  involved  in  this 
offense  as  above  outlined,  and  the 
law  applicable  thereto.  Do  the 
facts  show  that  the  appellant  wil- 
fully and  wiiiiout  justification 
deserted,  or  neglected^  or  refused  to 
provide  for  his  wife  or  children  on 
the  date  alleged  in  the  indictment,  to 
wit,  April  8,  1919,  or  theretofore? 
The  children  in  question  were  boys 
aged  eleven  and  twelve  years  re* 
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spectively,  and  they  did  not  testify 
in  the  case.    The  wife  did.    Her  evi* 
dence,  condensed,  showed  that  prior 
to  April,  1919,  her  husband  worked 
in  Mexico,  and  that  while  there  he 
sent  her  $126  per  month;  that  she 
had  two  boys  roomingr  with  her  .who 
paid  her  $40  per  montiti,  and  another 
roomer  who  paid  her  $25  per  month ; 
and  that  she  was  a  teacher  and 
earned  about  $40  per  month  for 
teachinfir — ^makingr  a  total  income  of 
$280  per  month.    Her  husband  lost 
his  position  in  Mexico  about  April 
1st,  and  came  home.   On  April  16th, 
she  moved  to  2806  Genesee  street, 
in  the  city  of  Houston,  and  appellant 
paid  a  month's  rent  for  her  in  ad- 
vance, and  gave  her  $40,  since  which 
time   he   has   given    her   nothing; 
and  she  further  stated  that  since 
she  moved  to  Genesee  street  her 
husband  has  not  lived  with  her. 

It  further  appears  that  after  this 
indictment  was  returned  against  ap- 
pellant, on  June  2d,  he  agreed  to 
pay  to  his  wife  and  children  $60  per 
month,  none  of  which  had  been  paid 
at  the  time  of  the  trial,  JTune  24th. 
This  is  the  substance  of  the  state's 
case. 

For  appellant,  it  was  shown  that 

-while  in  Mexico  his  salary  was  $150 

per  month  and  expenses;  that  he 

sent  his  wife  regularly  $125  per 

month;  that  when  he  lost  his  said 

I>osition   he   came   home,   bringing 

some  little  presents,  and  when  he 

arrived  he  found  his  wife  in  bed,  and 

that  she  refused  to  kiss  him,  and 

told  him  she  would  not  kiss  him  and 

did  not  want  to  live  with  him  and 

-wanted  a  divorce.    This  was  about 

April  1st.    The  house  they  lived  in 

cost  $25  per  month  rent,  and  about 

April  15th  the  wife  rented  a  house 

on  Genesee  street  at  $30  per  month. 

Appellant   paid    the    first   month^'s 

rent  and  gave  her  $40.    Appellant's 

further    uncontradicted    testimony 

-was  that  when  he  came  home  he 

\irent  to  work  for  the  Gulf  Coast 

Realty  Company,  selling  real  estate, 

and  that  his  actual  earnings  since 

Ilia  return  to  the  time  of  the  trial 

had  not  been  $15,  aU  told.    He  also 

8  A.Li.IC.— o»*. 
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said  that  when  he  agreed  to  give  his 
family  $60  per  month  he  fully  in- 
tended to  do  so,  but  had  had  no 
money  to  pay  it  with;  that  it  was 
his  Intention  to  pay  said  amount  out 
of  his  first  earnings.  It  also  appears 
that  prior  to  the  trial  the  wife  had 
brought  suit  against  appelant  for 
divorce,  and  he  had  filed  a  cross 
action  asking  for  the  custody  of  the 
two  children,  and  had  enjoined  her 
from  taking  them  out  of  the  juris- 
diction of  the  court.  On  cross- 
examination,  the  wife  made  the  fol- 
lowing statement :  "It  is  true  that 
from  the  time  he  got  back  that  I  re- 
fused to  have  anything  to  do  with 
him  as  a  wife;  refused  to  perform 
the  duties  of  a  wife." 

We  think  this  evidence  just  the 
opposite  to  that  necessary  to  support 
the  propositions  laid  down  by  the 
article  under  which  this  •  prosecu- 
tion was  had.  Instead  of  appellant 
leaving  th^  wife  and  children  wil- 
fully and  without  justification,  it 
appears  beyond  question  from  the 
wife's  own  lips  that  notwithstanding 
he  had  sent  her  five-sixths  of  his 
salary  while  absent,  from  the  very 
day  of  his  return  she  refused  to  have 
anything  to  do  with  him  as  a  wife, 
or  to  perform  for  him  any  duties 
as  a  wife.  Such  refusal  on  her  part 
is  not  shown  to  have  been  with  any 
CQCcuse  or  reason,  and  sueh'  refusal, 
in  oitr  opinion,  would  be  ample  justi- 
fication for  any  fail- 
ure on  his  part  to  ^ttL^iuii^ta 
further  support  her.  fJKaSTf.. 
Marriage  is  a  part- 
nership, with  mutual  obligations 
and  duties,  and  when  either  party 
refuses  to  meet  the  fair  demands 
of  the  partnership  contract,  the  law 
will  not  compel  of  the  other  party  a 
further  observance  of  them. 

It  is  a  just  law  written  on  our  ' 
statute  books  which  penalizes  the 
husband  and  father  who  wilfully 
shirks  his  part  of  the  marital  bur- 
den ;  but  a  thousand  precepts  from 
the  hands  of  the  Great  Law  Writer 
of  the  Universe,  reinforced  by  every 
unwritten  law  of  nature,  impose 
upon  both  husband  and  wife  duties 
and  obligations  to  which  they  must 
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respond;  and  based  on  our  concept 
of  the  graver  character  of  the  re- 
sponsibility of  both  to  the  behest  of 
these  divine  laws,  we  unhesitatingly 
hold  that  if  the  wife  trampled  upon 
the  sacred  duties  of  a  wife  to  her 
husband  at  a  time  when  he  was 
fully  meeting  and  performing  his 
part  of  such  contract,  such  violation 
of  the  laws  of  God  and  nature  should 
justify  him,  in  the  eyes  of  the  laws 
of  man,  in  withholding  further  com- 
pliance with  his  duty  to  her.  The 
facts  in  testimony  show  that  while 
he  had  means  he  gave  her  the  larger 
portion  of  same,  and  that  even  after 
she  turned  away  from  him,  and  after 
the  date  laid  in  the  indictment,  he 
paid  her  house  rent^  and  gave  her 
more  money  than  he  earned, — prob- 
ably the  remnant  left  him  from  the 
days  when  his  wages  were  larger. 
There  is  nothing  in  the  record  sug- 
gesting any  atti- 
•tude  of  wilfulness 
in  the  appellant's 
failure  to  pay  after  he  lost  his  posi- 
tion, nor  that  he  did  not  desire  or 
intend  to  support  his  children.  He 
asked  for  them  in  the  divorce  pro- 
ceedings, and  enjoined  the  wife 
from  taking  them  away  from  the 


— lliibiltty'    for 
deitertlon. 


county.  He  swore  that  out  of  the 
first  money  he  might  make  from  his 
new  work  he  intended  to  pay  the 
amount  he  had  agreed  to  contribute 
to  the  wife,  who  voluntarily  refused 
to  meet  her  duties  to  him. 

We  do  not  like  to  overturn  ver- 
dicts for  insufficiency  of  evidence, 
but  when  the  testimony  shows  that 
the  husband  did  not  desert  the  wife, 
but  in  truth  and  in  fact  she  turned 
from  him,  that  he  did  not  wilfully 
neglect  or  refuse  to  provide  for  her 
or  his  children,  but  gave  to  them  aD 
or  the  major  part  of  his  earnings, 
and  that  at  the  time  laid  in  the  in- 
dictment they  were  not  in  distress 
or  necessitous  circumstances,  but 
had  house  rent  paid  and  money 
beside,  and  nothing  appears  which 
combats  his  expressed  intention  to 
meet  the  requirements  of  the  law 
when  financially  able  so  to  do,  we 
will  not  hesitate  to  say  that  the  ver- 
dict is  against  the  law  and  the  evi- 
dence. See  Irving  v.  State,  73  Tex. 
Crim.  Rep.  615,  166  S.  W.  1166; 
Wallace  v.  State,  —  Tex.  Crim.  Rep. 
~,  210  S.  W.  206. 

The  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded. 


Criminal  reti 
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of  hutband  for  aband<Munent  or  nonsupport  of  wife, 
who  refuMS  to  live  Mfitli  him. 


This  note  is  supplementary  to  the 
one  upon  the  same  subject  in  3  A.L.R. 
107.  The  general  rules  there  set  out 
are  followed  in  the  later  cases. 

Thus,  it  was  held  in  Lamm  v.  State 
(19i9)  —  Tex.  Crim.  Rep.  — ,  210  S. 
W.  209,  that  the  evidence  was  insuffi- 
cient to  support  a  conviction  of  the 
charge  of  wilfully  deserting,  neglect- 
ing, and  refusing  to  provide  for  his 
wife,  wfeere  it  appeared  that  the  ac- 
cused, because  of  his  inability  to  earn 
a  living  at  his  home  town,  went  to  a 
neighboring  place  to  work,  coming 
home  at  first  every  night,  but  later, 
on  account  of  the  expense,  coming 
home  only  two  or  three  nights  a  week, 
and  that,  without  his  knowledge  and 
in  his  absence,  his  father-in-law  went 


to  his  home  and  brought  the  accused's 
wife  to  his,  the  father-in-law's,  house, 
and  locked  up  the  accused's  house  and 
nailed  up  all  the  windows.  The  court 
said  that  there  was  no  evidence  of 
desertion  unless  it  was  found  in  the 
fact  that  the  accused  had  not  lived 
with  his  wife  since  his  father-in-law 
took  her  to  his  home,  and  that  if  there 
was  any  desertion  in  this  act  it  was 
by  the  wife. 

And  it  was  held  in  Green  v.  State 
(1918)  —  Tex.  Crim.  Rep.  — ,  206  S. 
W.  93,  that  a  husband  did  not  violate 
the  statute  against  wilful  wife  deser- 
tion, where,  after  trying  to  persuade 
his  wife  to  move  to  another  town  with 
him  because  of  his  inability  to  leave 
whisky  alone  in  the  town  of  their 
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idence^  he  west  away  to  a  place  where 
be  could  save  his  money  in  order  to 
assist  in  the  support  of  his  family,  and, 
after  he  left,  sent  his  wife  all  the 
money  he  could  spare.  The  conrt  said 
that  he  did  not  desert  her,  because  he 
did  his  best  to  induce  her  to  go  with 
him  where  he  could  make  a  livingr,  but 
she  declined,  and  further,  that  if  his 
action  constituted  a  desertion,  it  was 
not  wilf  ul» 

In  the  reported  case  (Mbrcarm  t; 
State,  ante,  1312)  a  husband  was  h^ld 
to  be  justified  in  his  abandonment  of, 
and  failure  to  support,  his  wife;  in  a 
prosecution  under  a  statute  requiring 
proof  that  his  conduct  was  wilful  and 
without  justification,  where  it  ap- 
peared that,  on  his  return  home,  after 
a  long  sojourn  in  another  place,  from 
which  he  had  sent  her,  while  absent, 
practically  all  of  his  salary,  his  wife 
told  him  that  she  did  not  want  to  live 
with  him,  and  refused,  without  excuse 
or  reason,  to  have  anything  to  do  with 
him  as  a  wife,  and  rented  and  moved 
into  another  house. 

The  evidence  was  held  in  State  v. 
Lyons  (1919)  —  Moi  App.  — ,  207  S. 
W.  264,  insufficient  to  show  an  .aban- 
donment with  criminal  intent  within 
the  meaning  of  the  statute,  where  it 
appeared  that  the  accused  and  his  wife 
were  living  together  at  the  home  of 
the  wife's  mother,  in  the  absence  from 
home  of  her  father,  and  that  the  ac- 
cused, on  receipt  of  word  from  his 
father-in-law 'that  he  was  about  to  re- 
turn home,  rented  a  room  for  himself 
and  wife,  because  of  the  insufficiency 
of  the  accommodations  at  the  home  of 
his  father-in-law,  and  asked  his  wife 
to  come  and  live  with  him  in  the  room 
BO  rented,  which  she  declined  to  do. 

On  a  prosecution  of  a  man  for  aban- 
doning   his  wife  without    good  cause 
and  refusing  to  maintain  and  provide 
for  her,  the  exclusion  of  evidence  as  to 
vi'hether  or  not  a  witness  had  rented  a 
house  to  the  accused  which  his  wife  re- 
fused to  occupy  was  held  to  be  reversi- 
ble error,  the  court  stating  that  the 
question  clearly  went  to  the  merits  of 
the  issue,  and  that  if  the  accused  fur- 
nished his  wife  with  a  suitable  resi- 
dence, he  had  so  far  contributed  to  her 
support,  and  that  if  she  refused  to  oc- 


cupy it,  it  certainly  was  not  his  fault. 
State  V.  White  (1870)  45  Mo.  512. 

It  was  held  in  a  prosecution  for  fail- 
ure to  provide  necessaries  under  a 
section  of  the  Criminal  Code,  to  estab- 
lish responsibility  under  which  it  is 
necessary  to  prove,  among  other 
things,  that  such  failure  was  without 
lawful  excuse,  that  the  refusal  of  the 
wife  to  live  again  with  her  husband, 
except  on  condition  that  he  put  up  se- 
curity in  money  for  her  future  sup- 
port, although  such  condition  was  im- 
posed in  view  of  the  fact  that  he  had 
deserted  her  before,  and  not  given  her 
aid  for  several  years,  was  a  lawful  ex- 
cuse within  the  meaning  of  the  stat- 
ute, in  the  absence  of  evidence  of  real 
danger  to  her  life  or  health  in  the 
event  of  her  living  with  him  again. 
Rex  V.  Wolfe  (1908)  13  Can.  Crim. 
Cas.  246. 

But  a  conviction  under  the  same 
statute  for  nonsupport  was  sustained 
in  Buteau  v.  Hamel  (1915)  24  Can. 
Crim.  Cas.  53,  where  the  wife  declined 
an  offer  to  go  and  live  with  her  hus- 
band, the  court  saying:  ''The  general 
rule  is  that  when  the  husband  offers 
to  receive  his  wife,  she  is  bound  to  go 
back  with  him,  otherwise  the  action  is 
debarred.  In  the  present  case  the  wife 
has  a  judgment  by  which  she  is  sepa- 
rated as  to  bed  and  board.  Is  she 
obliged  to  renounce  it?  I  do  not 
think  so.  If  she  does  and  if  after- 
wards she  gets  no  satisfaction  from 
her  husband,  she  will  have  to  go  to  ijxe 
expense  of  a  fresh  action  to  be  sepa- 
rated. And,  besides,  she  has  the  ex- 
perience of  a  first  reconciliation,  which 
did  not  last  long.  I  may  add  that  the 
defendant  has  no  lodging;  how  is  it 
that  he  has  waited  to  be  prosecuted  to 
make  such  an  offer  to  his  wife?  It  is 
only  a  trick  to  escape  the  consequences 
of  the  law." 

Where  a  wife  has  left  her  husband's 
house  and  lives  away  from  him  with- 
out his  consent  and  without  judicial 
authority  or  other  valid  reason,  and 
he  is  willing  and  ready  to  receive  her 
in  his  home  and  to  maintain  her  ac- 
cording to  his  means  and  condition  and 
has  offered  to  do  so,  but  she  has  re- 
fused to  live  with  him,  he  cannot  be 
convicted  under  the  Vagrant  Act,  of 
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having  wilfully  refused  and  neglected 
to  maintain  his  wife.  Reg.  v.  Leclair 
(1898)  2  Can.  Crim.  Cas.  297. 

A  husband  is  not  guiliy  of  an  offense 
under  a  statute  subjecting  to  punish- 
ment one  who  wilfully  refuses  or 
neglects  to  maintain  his  wif  e^  whereby 
she  becomes  chargeable  to  a  parish 
or  township,  where  he  asks  her  to 
come  home  and  live  with  him  and 
promises  to  treat  her  kindly,  but  she 
refuses  to  live  with  him  upon  the 
ground  that  she  is  afraid  to  do  so  be- 
cause  of  his  previous  ill-usage  of  her, 
although  such  ill-usage  would  entitle 
her  to  a  divorce  a  mensa  et  thoro,  on 
the  ground  of  cruelty.  Flannagan  v. 
Bishopwearmouth  (1857)  3  Jur.  N.  S. 
1103,  8  El.  &  Bl.  451»  120  Eng.  Reprint, 
168,  27  L.  J.  Mag.  Cas.  N.  S.  46,  6 
Week.  Rep.  38,  21  Eng.  Rul.  Cas.  389. 

But  in  Thomas  v.  Alsop  (1870)  L.  R. 
5  Q.  B.  151,  39  L.  J.  Mag.  Cas.  N.  S. 


43,  21  L.  T.  N.  &  715,  18  Week.  Rep. 
454,  21  Eng.  Rul.  Cas.  843,  under  a 
statute  providing  that  the  guardians 
of  a  parish  to  which  the  wife  becomes 
chargeable  may  apply  to  justices  in 
petty  sessions  to  summon  the  husband 
before  them  and  to  make  an  order,  aft- 
er hearing  the  evidence,  requiring  him 
to  pay  a  specified  weekly  sumtoi^anls 
her  support,  it  was  held,  where  it  ap- 
peared that  she  was  justifiably  living 
apart  from  him,  that  an  order  for  her 
support  was  properly  made  under  the 
statute,  although  the  husband  offered 
tc  take  her  back  and  support  her  and 
she  refused  because  of  her  previous 
ill  treatment,  where  the  justices  found 
that  it  would  be  injurious  to  her  health 
to  return  to  cohabitation  with  her  hus- 
band. The  court  distinguished  this 
case  from  the  preceding  case  upon  the 
ground  of  an  essential  difference  in 
the  statute.  G.  V.  L 


TOM  HILLIARD,  Appt, 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Critttinal  Appeals  ^^  February  26^  1920, 

(—  Tex.  Crim.  Rep.  — ,  218  S.  W.  1052.) 

Assault  —  pistol  as  deadly  weapon  —  bludgeon. 

1.  A  pistol  used  as  a  bludgeon  is  not  a  deadly  weapon  per  se. 
ISee  note  on  this  question  beginning  on  page  1319.] 


—  agi^ravated  —  striking  with  pistol. 

2.  Striking  one  on  the  arm  with  a 
pistol  so  that  the  blow  glances  and 
makes  a  slight  wound  on  his  head, 
when  he  prepares  to  throw  a  rock  at 
assailant,  is  not  an  aggravated  as* 
sault 

[See  2  R.  C.  L.  543,  544.] 


Evidence  —  hypothetical  question  — 

bludgeon  as  deadly  weapon. 

8.  A  physician  cannot  be  permitted 

to  answer  a  hypothetical  question  in  a 

prosecution  for  assault  as  to  whether 

or  not  a  pistol  used  by  a  strong  man  as 

a  bludgeon  could  be  a  deadly  weapon. 

[See  11  R.  C.  L.  579.] 


Appeal  by  defendant  from  a  judgment  of  the  De  Witt  County  Court 
(Boal,  J.)  convictiRg  him  of  aggravated  assault.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Chambers,  Watswi,  &  Wil- 
son, for  appellant: 

The  hypothetical  question  asked  the 
physician  while  a  witness  for  the  state 
was  inadmissible  in  evidence. 

Wharton,  Crim.  Ev.  p.  837,  art.  411; 
Cooper  V.  State,  23  Tex.  331 ;  Hunt  v. 


State,  9  Tex.  App.  166;  Thomas  v. 
State,  40  Tex.  42. 

The  burden  of  proof  is  upon  the 
state  to  make  out  the  case  beyond  a 
re: I  son  able  doubt. 

McLendon  v.  State,  —  Tex.  Crim. 
Rep.  — ,  66  S.  W.  553,  13  Am.  Crim. 
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Rep.  152;  Stephenson  v.  State,  33  Tex. 
CrinL  Rep.  162,  25  S.  W.  784;  Pierce 
V.  State,  21  Tex.  App.  547,  1  S.  W.  463; 
Jenkins  v.  State,  30  Tex.  App.  379,  17 
S.  W.  938. 

Mr.  AlTin  M*  Owsley,  Assistant  At- 
torney General,  for  the  State. 

Davidson,  P.J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  of  aggra- 
vated assault,  and  his  punishment 
assessed  at  a  fine  of  $200  and  im- 
prisonment in  the  county  jail  for 
ninety  days. 

The  evidence  discloses  that 
Adams,  the  alleged  assaulted  party, 
a  white  man,  and  appellant,  a  negro, 
had  known  each  other  practically  all 
their  lives,  lived  neighbors,  and 
were  always  on  friendly  terms. 
Appellant's  daughter  and  another 
negro  girl  at  his  home  had  gone 
something  like  100  yards  from  the 
residence  after  wood.  This  was  in 
the  evening.  A  son  of  Adams  and 
a  relative  drove  by  in  an  auto  and 
accosted  the  girls  and  made  inde«* 
cent  proposals.  The  girls  returned 
to  the  house  and  informed  their 
brother,  a  boy  about  sixl^een  years  of 
age,  of  what  had  occurred.  Shortly 
after  this  occurrence  the  two  boys 
in  the  auto  returned,  passing  the 
house,  and  the  brother  of  the  girl 
accosted  them  and  demanded  to 
know  the  reason  of  their  conduct. 
They  denied  it.  Appellant's  daugh- 
ter, standing  by,  informed  them  of 
the  fact  that  they  did  make  such  in- 
decent proposals,  and  further  stated 
that  if  they  denied  it  they  lied. 
They  got  out  of  the  car,  and  when 
they  did  the  girl  struck  one  of  them 
with  a  stick.  The  boys  informed 
their  father  of  what  occurred,  and 
when  appellant  returned  that  night 
about  8  o'clock,  from  the  town  of 
Cuero;  the  girl  informed  him.  The 
next  morning,  on  account  of  the 
situation  of  things,  appellant  being 
a  negro  and  the  others  white  people, 
appellant  wanted  to  have  things  ad- 
justed without  further  trouble,  and 
was  going  to  see  Mr.  John  Adams» 
who  seems  to  have  been  his  adviser 
in  most  things.  Appellant  went  to 
his  brother.  Bob  Hilliard,  and  in- 
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quired  for  his  older  son,  who  was 
working  with  Bob  Hilliard,  and 
was  informed  he  was  in  the  back  of 
the  field.  Appellant  went  to  see  him, 
and  in  returning  got  his  pistol  from 
a  neighbor  to  whom  he  had  loaned  it 
shortly  before  for  the  purpose  of 
lulling  dogs  which  had  been  worry- 
ing and  annoying  him.  In  passing 
him  this  party  returned  the  pistol 
to  appellant.  The  occasidn  of  his 
returning  seems  to  have  been  due 
to  the  fact  that  three  of  the  Adamses 
and  a  man  named  Barnes  had  gone 
to  Bob  HiUiard's  seeking  appellant 
with  reference  to  this  same  matter. 
Bob  Hilliard  told  them  where  ap- 
pellant was,  and  they  stated  they 
were  going  to  see  him.  Bob  Hilliard 
told  them  to  wait  and  he  would  send 
for  him,  and  he  did,  and  appellant 
came  to  where  they  were  at  Bob  Hil- 
liard's  house.  Appellant,  at  the 
request  of  the  assaulted  party  and 
another  relative,  went  off  about 
thirty  or  forty  steps  to  talk  over 
the  matter.  The  prosecuting  wit- 
ness, Adams,  wanted  to  know  why 
the  girl  had  treated  his  son  the  way 
she  did,  and  appellant  told  them 
about  the  conduct  of  the  boys  as  the 
girl  had  informed  him.  This 
brought  up  a  contradiction,  and  ap- 
pellant is  said  to  have  stated  that, 
if  the  boys  told  it  as  the  prosecuting 
witness  stated,  he  would  contradict 
their  word  and  prosecuting  witness's 
word  also.  This  is  the  state's  view 
of  it.  Appellant's  evidence  is  to  the 
contrary,  and  puts  vigorous  lan- 
guage in  the  mouth  of  Adams. 
When  this  occurred,  however, 
Adams  picked  up  a  rock  and  pre- 
pared to  throw  it.  There  seems  to 
have  been  a  great  many  rocks  at 
that  point.  The  witnesses  differ  as 
to  the  flize  of  the  rock  picked  up  by 
Adams.  They  were  squatted  down, 
and  when  this  occurred  both  got  up. 
Appellant  reached  for  his  pistol,  and 
in  the  melee  he  struck  prosecuting 
witness  one  lick  with  the  pistol. 
This  struck  his  arm  and  glanced, 
and  cut  a  scalp  wound  on  the  head 
about  i  inch  in  length  and  just 
through  the  skin.  It  was  not  a 
serious  wound,  and  no  physician  was 
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called,  nor  did  Adams  suffer  any  in- 
convenience from  it  or  go  to  bed. 
The  testimony  shows  it  was  not  a 
serious  wound,  and  the  blow  as 
struck  was  rather  a  light  one  from 
the  evidence.  The  state's  conten- 
tion  was  that  he  struck  at  the  head 
of  Adams  with  the  pistol.  However 
that  may  be,  the  physical  facts  show 
that  he  was  struck  on  the  arm,  and 
the  blow  evidently  glanced  and 
struck  his  head.  It  is  also  in  evi- 
dence that  when  this  occurred  ap- 
pellant held  his  pistol  on  Adams, 
and  at  this  juncture  John  Adams 
came  and  requested  that  they  leave, 
and  they  all  separated.  This  is  a 
sufficient  statement  of  the  case  to 
dispose  of  the  issues  presented. 
We  are  of  opinion  this  evidence 
_  does   not   show   an 

a^^^'rnVait'fi^  aggravated  assault 
TAmioI"*^  ^^"'*       under  the  long  line 

of     decisions     ren- 
dered by  this  court.    A  pistol  used 

-i»iMtoi  a«  ^®  ^  bludgeon  is  not 

<ieadi>  weapon  a  deadly  weapon  per 
-biudi^eoa.  g^       g^^    Branch's 

Crim.  Law,  §  82,  p.  42,  where  a 
great  number  of  opinions  are  col- 
lated; Skidmore  v.  State,  43  Tex. 
93;  Jenkins  v.  State,  30  Tex.  App. 
379,  17  S.  W.  938 ;  Key  v.  State,  12 
Tex.  App.  506;  Pierce  v.  State,  21 
Tex.  App.  547,  1  S.  W.  468;  Mc- 
Lendon  v.  State,  —  Tex.  Crim.  Rep. 
— ,  66  S.  W.  554,  13  Am.  Crim.  Rep. 
152;  Stephenson  v.  State,  33  Tex. 
Crim.  Rep.  162,  25  S.  W.  784;  Pea- 
cock  v.  State,  52  Tex.  Crim.  Rep. 
435,  107  S.  W.  346.  It  was  held  in 
McLendon  v.  State,  supra,  that  if 
defendant  struck  slightly  with  the 
pistol,  and  could  have  struck  more 
licks,  it  shows  he  was  not  using  it 
as  a  deadly  weapon.  The  evidence 
is  uncontroverted  that  appellant 
could  have  further  used  it  and  could 
have  fired  it,  but  did  not;  and  it 
is  also  in  evidence  that  the  lick  was 
induced  by  reason  of  the  fact  that 
Adams  picked  up  one  or  two  rocks 
for  the  purpose  of  throwing  them 
at  appellant,  and  appellant  struck  to 
ward  off  this  anticipated  attack 
The  question  is  fully  settled  in  Texas 
that  the  instrument  or  weapon  used 


to  strike  with  is  not  per  se  a  deadly 
weapon,  nor  is  it  the  law  that,  i£ 
death  results,  therefore  the  conclu- 
sion is  that  the  weapon  used  was  a 
deadly  weapon.  See  Crow  v.  State, 
55  Tex.  Crim.  Rep.  202,  21  L.  R.  A, 
(N.S.)  497,  116  S.  W.  52;  Wash- 
ington V.  State,  58  Tex.  Crim.  Rep. 
481,  126  Am.  St.  Rep.  800,  110  S. 
W.  751,  and  cases  already  cited;  and 
also,  for  a  large  number  of  collated- 
cases,  see  Branch's  Crim.  Law,  § 
82,  p.  42.  There  is  no  question,  as 
we  understand  this  record,  that 
Adams  made  the  first  demonstration 
in  picking  up  the  rock  with  the  in- 
tention of  throwing  it.  The  evi- 
dence is  in  conflict  as  to  whether  he 
placed  his  arm  in  position  to  throw 
the  rock  at  the  time  the  blow  was 
struck  with  the  pistol,  or  not,  but 
he  intended  to  throw  it,  as  he  him- 
self testified,  and  was  deterred,  it 
seems  from  the  evidence,  by  the  fact 
that  appellant  presented  his  pistol. 
There  was  no  further  attempt  on  the 
part  of  appellant  to  use  the  pistol 
othei'Tvise  than  hold  it  where  he 
might  use  it  if  further  attack  was 
made. 

There  was  an  exception  taken  to 
the  ruling  of  the  court  admitting 
what  is  termed  in  the  bill  the  ex- 
pert testimony  of  a  physician.  In 
view  of  the  disposition  of  the  case 
on  the  facts,  that  matter  is  not  dis- 
cussed further  than  to  state  that  the 
evidence  as  narrated  in  the  bill  was 
not  admissible.  That  a  doctor  or 
any  other  witness  may  testify  that 
a  certain  weapon  used  by  a  strong 
man  could  be  a  deadly  weapon — 
that  is,  that  it  could  inflict  death 
or  serious  bodily  in- 
jury—is not  suffi-  i'^VfioHr^erssi 

cient  as  a  hypothetic  tI*JSi".**'~. 
cal  question  m  a 
case,  of  this  character.  A  hypotheti- 
cal case,  if  one  is  to  be  used,  must 
be  in  consonance  with  facts.  It  is 
not  what  the  party  could  have  done 
with  the  pistol,  but  it  must  be  con- 
fined to  the  case  as  made  in  accord- 
ance with  the  facts  as  to  what  he 
did.  The  doctor  knew  nothing  of 
the  facts  one  way  or  the  other, 
but   he   was   testifying  simply   to 
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what  a  strong-  man  might  do  with 
a  pistol  if  used  in  a  certain  way. 
A  physician  may  testify  as  to  the 
nature  of  a  wound  and  its  probable 
cause  and  effect.  This  was  decided 
in  Waite  v.  State,  13  Tex,  App.  169, 
and  Hardin  v.  State,  51  Tex.  Crim. 
Rep.  562,  103  S.  W.  401.  He  was 
not  testifying  as  a  physician  in  ref- 
erence to  wounds;  he  never  saw 
them  and  knew  nothing  of  them. 
His  testimony  was  confined  simply 
to  a  hypothetical  case  that  a  strong 
man  with  a  pistol  used  as  a  blud- 
geon could  inflict  serious  bodily  in- 
jury or  even  death.  We  are  of 
opinion  that  the  doctor's  testimony 
u'hder  this>  record,  and  as  given, 
carried  the  doctrine  too  far.    If  it  be 
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treated  as  a  hypothetical  question, 
then  it  must  be  based  on  facts.  If 
the  opinion  of  the  witness,  is  not  on 
a  hypothetical  case,  as  above  stated, 
the  doctor  may^  if  he  has  examined 
the  wounds  and  knows  about  them, 
state  whether  or  not  the  injury  was 
serious  or  not.  Almost  any  char- 
acter of  weapon  may  be  used  with 
deadly  effect.  A  small  pocketknife 
may  be  so  used,  but  it  would  depend 
upon  the  concurring  facts  and  cir- 
cumstances. We  think,  therefore, 
that  the  testimony  of  the  doctor, 
as  given,  should  not  have  been  per- 
mitted to  go  to  the  jury. 

The  judgment  is  reversed  and  the 
cause  remanded. 


ANNOTATION. 
Firearm  used  as  a  bludgeon  as  a  deadly  weapon. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Hilliabo  v.  State,  ante, 
1316)  that  a*  blow  on  the  arm  with  a 
pistol,  glancing  to  the  head  and  in- 
flicting a  slight  wound,  where  the  de- 
fendant could  have  struck  again  and 
did  not,  and  could  have  fired  the  pistol 
and  did  not,  did  not  show  an  assault 
with  a  deadly  weapon,  and  that  a  pis- 
tol used  as  a  bludgeon  is  not  a  deadly 
weapon  per  se. 

A  double-barreled  shotgun,  used  as 
a  bludgeon,  is  not  necessarily  a  dead- 
ly weapon.  Shadle  v.  State  (1870)  34 
Tex.  672,  where  the  court  said :  "When 
a  gun  or  pistol  is  used  simply  as  an 
instrument  to  strike  with,  it  is  not 
necessarily  a  deadly  weapon,  but 
would  be  such,. or  not,  according  to  its 
size  and  the  manner  of  using  it;  and 
these  facts  should  be  determined  by  a 
jury." 

So,  a  pistol  used  as  a  bludgeon  is 
not  a  deadly  weapon  per  se.  Small- 
wood  v.  Com.  (1896)  17  Ky.  L.  Rep. 
1134.  33  S.  W.  822;  People  v.  Davila 
(1915)  23  P.  R.  R.  313;  Shadle  v.  State 
(1870)  34  Tex.  572  (obiter) ;  Skidmore 
V.  State  (1875)  43  Tex.  93;  Key  v.  State 
(1882)  12  Tex-  App.  506;  Pierce  v. 
State  (1886)  21  Tex.  App.  540,  1  S. 
W.  463  (obiter);  Ballard  v.  State 
(1890)  —  Tex.  App.  — ,  13  S.  W.  674; 


Jenkins  v.  State  (1891)  30  Tex.  App. 
379,  17  S.  W.  938 ;  Stephenson  v.  State 
(1894)  33  Tex.  Crim.  Rep.  162,  21  S. 
W.  784;  Branch  v.  State  (1896)  35 
Tex.  Crim.  Rep.  304,  33  S.  W.  356 
(conviction  sustained  on  another 
ground) ;  McLendon  v.  State  (1902) 
—  Tex.  Crim.  Rep.  — ,  66  S.  W.  553, 
13  Am.  Crim.  Rep.  152;  Hardin 
V.  State  (1905)  47  Tex.  App.  493, 
84  S.  W.  591;  Peacock  v.  State 
(1908)  52  Tex.  Crim.  Rep.  432,  107  S. 
W.  366;  Hilliabo  v.  State  (reported 
herewith)  ante,  1316. 

Where  a  prisoner  was  pronounced 
guilty  of  assault  and  battery  with  ag- 
gravated circumstances,  under  a  com- 
plaint that  merely  charged  an  assault 
and  battery  with  the  butt  end  of  a  re- 
volver, and  the  only  provision  of  law 
which  could  enlarge  the  crime  from  a 
simple  assault  and  battery  was  that  de- 
scribing a  battery  as  committed  with 
a  deadly  weapon,  under  circumstances 
not  amounting  to  an  intent  to  kill  or 
maim,  the  court  said :  "The  fiscal  con- 
cedes that  no  assault  and  battery  with 
aggravated  circumstances  was  shown, 
inasmuch  as  a  battery  with  the  butt 
end  of  a  revolver  is  not  in  itself  an 
assault  with  a  dangerous  weapon,  and 
the  reported  jurisprudence  supports 
him.    ...    A  pistol  used  like  a  piece 


1S20 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


of  iron  is  not  necc^ssarily  a  deadly 
weapon,  unless  from  its  size  it  be- 
comes so,  and  in  this  case  there  is 
nothing  to  show  that  the  weapon  was 
a  deadly  one  from  its  size,  or  that  it 
was  used  in  the  manner  of  a  deadly 
weapon,  in  other  words,  with  deadly 
violence."  People  v.  Davila  (1915) 
28  P.  It  R.  318. 

An  information  charging  that  the 
accused  did  make  an  aggravated  as- 
sault on  another  with  a  pistol  does 
not  charge  an  aggravated  assault, 
as  a  pistol  is  not  necessarily  a 
deadly  weapon.  Key  v.  State  (1882) 
12  Tex.  App.  506. 

But  an  allegation  in  an  indictment 
that  a  pistol  used  as  a  bludgeon  was  a 
deadly  weapon  is  a  sufficient  allega- 
tion that  the  weapon  was  a  deadly 
weapon.  Allen  v.  People  (1876)  82 
111.  610. 

In  State  v.  Franklin  (1871)  86  Tex. 
155,  where  it  was  held  that  an  indict- 
ment for  aggravated  assault  was  suf- 
ficient which  charged  that  the  accused 
with  certain  pistols, — "said  pistols  be- 
ing then  and  there  deadly  weapons," — 
did  beat,  bruise,  and  wound  the  as- 
saulted party,  inflicting  upon  him 
divers  serious  bodily  injuries,  the 
court  does  not  refer  to  the  fact  that 
the  allegation  of  serious  bodily  inju- 
ries was  sufficient,  without  the  allega- 
tion as  to  the  character  of  the 
weapon. 

It  may  be  noted  that  where  the  stat- 
ute provided  that  "an  assault  with  in- 
tent to  murder,  by  using  any  weapon 
likely  to  produce  death,  shall  be  pun- 
ished," etc.,  and  the  allegation  in  the 
indictment  was  that  the  defendant 
with  a  certain  pistol,  "said  pistol  be- 
ing a  weapon  likely  to  produce  death," 
did,  etc.,  the  person  assaulted,  etc., 
beat,  wound,  and  illtreat,  with  the  in- 
tent, etc.,  the  court,  in  afHrming  a 
judgment  of  conviction,  said:  "The 
evidence  had  upon  the  trial  does  not 
appear  in  the  record.  In  our  judg- 
ment, the  indictment  was  sufficient  in 
law  to  authorize  the  court  to  render 
judgment  thereon.  The  legal  pre- 
sumption, after  verdict,  is  that  the 
jury  were  satisfied  from  the  evidence 
that  the  pistol  was  of  sufficient  size  to 
have  produced  death  by  beating  and 


wounding  another  with  it»  as  is  al- 
leged in  the  indictment.**  Prior  v. 
State  (1870)  41  6a.  155. 

In  State  v.  Napper  (1870)  6  Nev. 
113,  the  court  said,  obiter:  "A  pistol 
may  be  a  deadly  weapon  under  some 
circumstances,  without  being  loaded 
with  gunpowder  and  ball." 

Evidence  is  required  to  show  that  a 
pistol  used  as  a  bludgeon  is  a  deadly 
weapon.  People  v.  Davila  (1915)  ^ 
P.  R  R.  313;  Jenkins  v.  State  (1891) 
30  Tex.  App.  379,  17  S.  W.  938; 
Stephenson  v.  State  (1894)  33  Tex. 
Grim.  Rep.  162,  25  S.  W.  784;  Branch 
v.  State  (1895)  35  Tex.  Grim.  Rep.  304, 
83  S.  W.  356;  Peacock  v.  State  (1908) 
62  Tex.  Grim.  Rep.  482,  107  S.  W.  346. 

Thus,  an  aggravated  assault  as  made 
with  a  deadly  weapon  is  not  shown 
where  the  weapon  was  a  pistol  used 
as  a  bludgeon,  and  its  size  and  weight 
were  not  shown.  Branch  v.  State 
(1895)  35  Tex.  Grim.  Rep.  304,  33  S. 
W.  356,  where  the  conviction  was  sus- 
tained on  another  ground. 

An  information  charging  an  ag- 
gravated assault  committed  with  ''a 
pistol,  the  same  being  then  and  there  a 
deadly  weapon,"  by  striking  the  as- 
saulted with  said  pistol,  requires  proof 
that  the  pistol  was  a  deadly  weapon. 
Jenkins  v.  State  (1891)  30  Tex.  App. 
379,  17  S.  W.  938,  where  the  court  said : 
"The  evidence  does  not  sustain  the 
allegation.  It  shows  that  the  pistol 
was  a  large  one — a  five-ehooter — 
which  staggered  and  dazed  the  as- 
saulted party  when  struck  with  it, 
causing  the  blood  to  flow,  bot  it  is  not 
shown  that  it  was  capable  of  produc- 
ing death  or  serious  bodily  injury.** 

It  has  been  held  in  Texas  that  where 
there  is  an  assault  with  a  pistol  used 
as  a  bludgeon,  and  the  pistol  is  dis- 
charged at  the  time,  that  there  is  no 
assault  with  a  deadly  weapon  unless 
the  pistol  used  as  a  bludgeon  is  a  dead- 
ly weapon.  Pierce  v.  State  (1886)  21 
Tex.  App.  547,  1  S.  W.  463  (obiter); 
Stephenson  v.  State  (1894)  33  Tex. 
Grim.  Rep.  162,  25  S.  W.  784;  Peacock 
V.  State  (1908)  52  Tex.  Grim.  Rep.  432, 
107  S.  W.  346. 

Thus,  in  Pierce  v.  State  (Tex.)  su- 
pra, the  court  said  obiter,  in  reviewing 
a  conviction  for  assault  with  intent  to 
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murder:  'There  is  evidence  tending 
to  show  that  defendant  was  striking^ 
or  attempting  to  strike,  the  injured 
party  with  a  pistol,  when  the  pistol 
was  accidentally  discharged,  whereby 
the  injury  complained  of  was  inflicteiL 
If  the  piatol  was  used  by  the  defend- 
ant to  strike  with  only,  the  assault 
w'ould  not  be  aggravated,  unless  the 
evidence  showed  that  when  used  in 
that  manner  it  was  a  deadly  weapon; 
or  that,  by  means  of  such,  serious  bod* 
ily  injury  had  been  inflicted;  or  that 
the  assault  was  committed  with  pre- 
meditated design,  and  by  the  use  of 
means  calculated  to  inflict  great  bodily 
injury.  Penal  Code,  art.  496.  There 
is  no  proof  establishing  either  of  these 
conditions.  There  is  no  proof  that  the. 
pistol  was  a  deadly  weapon  when  used 
to  strike  with,  and  in  the  absence  of 
such  proof  it  would  be  presumed  that 
it  was  not  that  character  of  weapon 
when  so  used.  When  a  gun  or  pistol 
is  used  to  strike  with,  it  is  not  neces- 
sarily a  deadly  weapon,  but  would  be 
such,  or  not,  according  to  its  size,  or 
the  manner  of  using  it,  and  its  charac- 
ter is  usually  to  be  determined  by 
the  jury.  Hunt  v.  State  ( 1879)  6  Tex. 
App.  663;  Wilson  v.  State  (1888)  16 
Tex.  App.  150.  If^  therefore,  the  pis- 
tol, when  used  to  strike  with,  was  not 
a  deadly  weapon,  and  while  being  so 
used  was  accidentally  discharged, 
whereby  serious  bodily  injury  was  in- 
flicted, and  if  the  assault  was  not 
committed  with  premeditated  design 
and  by  the  use  of  means  calculated  to 
inflict  serious  bodily  injury,  and  if  no 
serious  bodily  injury  was  inflicted  by 
striking  with  the  pistol,  then  such  as- 
sault would  be  of  no  higher  grade  than 
a  simple  assault." 

So,  in  Stephenson  v.  State  (1894) 
33  Tex.  Crim.  Rep.  162,  25  S.  W.  784, 
the  court  said,  in  reversing  a  convic- 
tion for  aggravated  assault:  "The 
record  shows  that  appellant  struck 
Phillips  on  the  side  of  the  head  with 
the  pistol;  that  the  pistol  fired  acci- 
dentally at  the  time  of  the  blow,  cut- 
ting out  a  piece  of  Phillips's  ear,  and 
slightly  powder  burning  his  face.  The 
record  fails  to  show  the  size  or  weight 
of  the  pistol,  or  that  any  injury  was 
inflicted  on  Phillips  from  its  use  as  a 


bludgeon,  except  the  accidental  result 
above  stated." 

Where  the  accused  struck  the  as- 
saulted on  the  head  with  a  pistol, 
which  was  discharged  as  a  result  of 
the  blow,  the  court  said:  'There  be- 
ing no  evidence  in  the  record  describ- 
ing the  pistol  by  weight  or  otherwise, 
and  nothing  to  indicate  whether,  when 
used  as  a  bludgeon,  it  would  be  a  dead- 
ly weapon  or  one  calculated  to  inflict 
great  bodily  injury,  it  became  the  im- 
perative duty  of  the  court  to  submit 
the  issue  of  simple  assault.  If  the 
pistol,  when  used  as  a  weapon  with 
which  to  strike,  was  not  a  deadly 
weapon,  or  not  one  calculated  when  so 
used  to  inflict  great  bodily  injury,  cer- 
tainly, in  the  absence  of  proof  that 
serious  bodily  injury  was  in  fact  in- 
flicted, the  appellant  would  be  guilty 
of  no  greater  offense  than  that  of  sim- 
ple assault."  Peacock  v.  State  (Tex.) 
supra,    t 

The  question  as  to  whether  a  pistol 
used  as  a  bludgeon  was  or  was  not  a 
deadly  weapon  is  in  general  for  the 
jury.  Riggs  v.  Com.  (1895)  17  Ky. 
L.  Rep.  1015,  88  S.  W.  413;  Smallwood 
V.  Com.  (1896)  J7  Ky.  L.  Rep.  1134,  33 
S.  W.  822;  Shadle  v.  State  (1870)  34 
Tex.  572  (obiter) ;  Skidmore  v.  State 
(1875)  43  Tex.  93;  Hardin  v.  State 
(1905)  47  Tex.  Crim.  Rep.  493,  84  S.  W. 
591. 

Compare  McLendon  v.  State  (1902) 

—  Tex.  Crim.  Rep. ,  66  S.  W.  553, 

18  Am.  Crim.  Rep.  152,  infra;  also  the 
reported  case  (Milliard  v.  State,  ante, 
1316). 

Where  the  injury  was  a  gash  in  the 
head  an  inch  long,  made  by  one  blow 
by  a  pistol,  the  jury  asked  the  court: 
"Is  a  pistol  necessarily  a  deadly  weap- 
on, the  size  not  known,  and  not  known 
whether  empty  or  loaded?"  It  was 
held  to  be  error  for  the  court  to  reply : 
"A  pistol  is  a  deadly  weapon/'  as  the 
question  was  one  for  the  jury.  Skid- 
more  V.  State  (1875)  43  Tex.  93. 

In  Riggs  V.  Com.  (1895)  17  Ky.  L. 
Rep.  1015,  33  S.  W.  413,  it  was  held,  in 
affirming  a  judgment  of  conviction  for 
wilfully  and  maliciously  cutting,  strik- 
ing, beating,  bruising,  and  wounding 
the  assaulted  with  a  pistol,  a  deadly 
weapon,  with  intention  to  kill,  where 
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the  assaulted  was  beaten  into  insen- 
sibility, that  the  jury  had  the  right  to 
say  that  the  weapon  was  a  deadly 
weapon  in  the  manner  in  which  it  was 
used. 

There  may  well  be  doubt  as  to  the 
theory  of  McLendon  v.  State  (1902) 
—  Tex.  Crim.  Rep.  — ,  66  S.  W.  553,  13 
Am.  Crim.  Rep.  152,  now  followed  in 
the  reported  case,  that  a  pistol  used 
as  a  bludgeon  is  not  a  deadly  weapon, 
when  the  assaulter  does  not  strike  as 
hard  and  as  often  as  he  can ;  but  from 
the  quotation  from  the  opinion  in  Peo- 
ple V.  Davila  (1915)  23  P.  R  R.  313, 
supra,  it  may  be  seen  that  the  court 
there  seems  to  think  that  a  deadly 
weapon  is  one  used  "with  deadly  vio- 
lence." 

In  reversing  a  conviction  for  aggra- 


vated assault,  the  court  said:  ^'Tbe 
proof  here  showed  that  appellant  only 
used  the  pistol,  which  was  a  45-calibar 
six-shooter,  weighing  2i  or  23  pounds, 
to  strike  with,  after  he  was  pressed 
back  on  the  counter.  The  pistol  used 
to  strike  with  was  not  necessarily  a 
deadly  weapon,  but  will  be  such,  or 
not,  according  to  the  size  and  manner 
of  using  it.  .  .  .  Here  appellant, 
according  to  the  testimony,  after  he 
was  pressed  back  by  prosecutor  onto 
the  counter,  struck  three  licks  with 
the  pistol,  and  as  soon  as  prosecutor 
turned  him  loose  he  desisted.  He  had 
full  opportunity  to  continue  the  as- 
sault, or  to  have  shot  the  prosecutor. 
Evidently,  he  did  not  use  the  pistol  as 
a  deadly  weapon/'  McLendon  v.  State 
(Tex.)  supra.  B.  B.  B. 


WILLIAM  T.  KEYWORTH,  Appt., 

V. 

ATLANTIC  MILLS. 

lUiode  Island  Supreme  OcHcrf  —  iVovember  14,  1919, 

(_  R.  I.  _,  108  Atl.  81.) 

Workmen's  compensation  —  loss  of  eye  -—  90  per  cent  destructioB  ef  sight 

Destruction  of  90  per  cent  of  the  sight  of  an  eye  does  not  effect  a  total 
loss  within  the  meaning  of  that  term  in  a  workmen's  compensation  act 
awarding  compensation  for  total  loss  of  an  eye  in  addition  to  the  award 
for  disability. 

[See  note  on  this  question  beginning  on  page  1324.] 


Appeal  by  petitioner  from  a  decree  of  the  Superior  Court  for  Providence 
and  Bristol  Counties  (Doran,  J.)  denying  him  additional  compensation 
under  the  Workmen's  Compensation  Act  for  the  loss  of  an  eye.    Affinned. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Waterman  &  Greenlaw,  for 

appellant: 

Petitioner  is  entitled  to  specific 
compensation  for  the  entire  and  irre- 
coverable loss  of  sight  of  an  eye  under 
the  provisions  of  t  (b),  §  12,  of  article 
2  of  the  Workmen's  Compensation 
Act. 

Weber  v.  American  Silk  Spinning 
("o.  38  R.  I.  309,  95  Atl.  603,  Ann.  Cas. 
1917E,  153;  Re  J.  &  P.  Coats  (R.  I.) 
41  R.  1.  289,  103  Atl.  833;  Industrial 
Commission  v.  Johnson,  —  Colo.  — , 
172  Pac.  422,  16  N.  C.  C.  A.  350;  Beau- 


regard V.  E.  N.  Tichener  &  Co.  Illinois 
Industrial  Bd.  July  1.  1915,  No.  69, 
p.  8;  Joliet  Motor  Co.  v.  Industrial 
Bd.  280  111.  148,  117  N.  E.  423,  15  N.  C. 
C.  A.  75;  Kriegbaum  v.  Buffalo  Wire 
Works  Co.  182  App.  Div.  448,  169  N.  Y. 
Supp.  307;  Blaes  v.  E.  W.  Bliss  Co. 
177  App.  Div.  370,  163  N.  Y.  Supp.  722; 
Smith  V.  F.  &  B.  Constr.  Co.  185  App. 
Div.  51,  172  N.  Y.  Supp.  581;  Interna- 
tional Travelers*  Asso.  v.  Rogers,  — 
Tex.  Civ.  App.  — ,  163  S.  W.  421 ;  Mur- 
ray v.  JStna  L.  Ins.  Co.  243  Fed.  285; 
Routt  V.  Brotherhood  of  R.  Trainmen* 
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101  Neb.  763,  165  N.  W.  141 ;  Sheanon 
V.  Pacific  Mat.  L.  Ins.  Go.  77  Wis.  618, 
9  L.R.A.  685,  20  Am.  St.  Rep.  151,  46 
N.  W.  799;  Moore  v.  ^tna  L.  Ins.  Co. 
75  Or.  47,  L.R.A.1915D,  264,  146  Pac. 
161,  Ann.  Cas.  1917B,  1005. 

Mr.  Charles  E.  Tilley  also  for  appel- 
lant. 

Messrs.  Gardner,  Pirce,  &  Thornley, 
BcBJaiiiln  M.  McLyman,  and  Charles 
R  Haalaiii,  for  appellee: 

As  a  matter  of  law  Uie  loss  of  vision 
sustained  by  the  petitioner  in  his  right 
eye  as  a  result  of  the  accident  cannot 
be  considered  as  "the  entire  and  irre- 
coverable loss  of  the  sight  of  either 
eye"  within  the  meaning  of  §  12,  f  (b), 
of  article  2  of  the  Workmen's  Compen- 
sation Act. 

Weber  v.  American  Silk  Spinning 
Co.  38  R.  I.  309,  95  Atl.  603,  Ann.  Gas. 
1917B,  153;  Re  J.  &  P.  Coats  (R.  I.) 
41  R.  L  289,  103  Atl.  833;  Boscarino 
V.  Carfagno  &  Dragonette,  220  N.  Y. 
323,  115  N.  E.  710,  Ann.  Cas.  1918A, 
530;  Marhoffer  v.  Marhoffer,  220  N.  Y. 
543,  116  N.  E.  379;  Frings  v.  Pierce 
Arrow  Motor  Car  Co.  182  App.  Div. 
445,  169  N.  Y.  Supp.  309;  Vinginerra 
V.  Commercial  Casualty  Ins.  Co,  156 
N.  Y.  Supp.  573. 

Vincent,  J.,  delivered  the  opinion 
of  the  court: 

On  October  5, 1918,  the  petitioner 
filed  his  petition  in  the  superior 
court,  setting  forth  that  on  July  23, 
1917,  being  at  the  time  in  the  em- 
ploy of  the  respondent  as  a  pointer* 
he  fell  out  of  a  second-story  win- 
dow, whereby  he  sustained  two 
broken  ribs,  the  loss  of  sight  of  his 
right  eye,  and  various  bruises,  and 
became  totally  incapacitated  for  an 
undetermined  period;  that  compen- 
sation is  being  made  for  total  in- 
capacity, but  that  no  compensation 
has  been  made  for  the  loss  of  his 
eye;  and  that  he  is  entitled  to  the 
additional  or  special  compensatian 
provided  in  §  12,  ^  (b),  of  article  2 
of  the  Workmen's  Compensation 
Act  (Pub.  Laws  1911-12,  chap. 
831). 

After  a  hearing,  the  superior 
court  ordered  and  decreed  that  ''the 
petitioner  is  entitled  to  compensa- 
tion for  total  incapacity  at  the  rate 
of  $10  per  week,  beginning  on  the 
23d  day  of  July,  A.  D.  1917,  and 
continuing    during   the   period    of 


total  incapacity,  but  not  exceeding 
&  pmiod  of  five  hundred  weeks  from 
the  date  of  said  injury,"  and  that 
'^petitioner  is  entitled  to  no  addi- 
tional compensation  for  the  entire 
and  irrecoverable  loss  of  sight  of  an 
eye  under  the  provisions  of  ^  (b)  of 
§  12  of  article  2  of  the  Workmen's 
Compensation  Act.''  From  this  de- 
cree of  the  superior  court  the  peti- 
tioner has  taken  an  appeal,  which  is 
now  before  us. 

The  only  question  raised  by  the 
appeal  is  whether  or  not  the  peti- 
tioner has  brought  himself  within 
the  provisions  of  H  (b)  before  re^ 
terred  to.  It  appears  from  the 
transcript  of  the  testimony  pro- 
duced at  the  hearing  before  the  8u«- 
perior  court  that  the  petitioner  has 
not  sustained  a  total  loss  of  the  sight 
of  his  right  eye,  but  that,  on  the  con« 
trary,  he  still  retains  about  10  per 
cent  of  the  normal  vision,  which  is 
useful  to  a  limited  extent  for  cer- 
tain purposes,  and  that  he  also  re- 
tains a  stereoscopic  vision  of  some 
value,  although  it  would  not  ^ff  ord 
him  any  assistance  in  a  vocational 
pursuit. 

Upon  this  state  of  the  testimony 
the  petitioner  argues  that,  having 
lost  so  much  of  the  vision  of  the 
right  eye  that  it  would  no  longer 
serve  him  in  any  occupation  in 
which  he  might  engage  in  earning 
his  livelihood,  this  court  should  give 
to  the  words  of  the  statute,  "the 
entire  and  irrecoverable  loss  of 
sight  of  either  eye,"  an  interpreta- 
tion broad  enough  to  cover  his  case ; 
in  other  words,  that  a  man  with  the 
sight  of  his  eye  reduced  to  10  per 
cent  of  the  normal  vision  should  be 
deemed  to  have  suffered  the  "entire 
and  irrecoverable  loss  of  sight" 
therein. 

With  this  contention  of  the  peti- 
tioner we  cannot  agree.    We  think 
the    words    of    the 
statute     must     be  ^^pJSl^Snom- 

taken  in  their  ordi-  Si'^pJA'eST'^ 
nary      sense,      and  denti-wction  of 

that  their  meaning  ***'**• 

iK  clear.     To  say  that  this  statute 

was   designed   to   go   any   further 

than  to  provide  for  additional  com- 
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pensation  for  injuries  which  re* 
suited  in  total  and  complete  loss  of 
sight  would  amount  to  a  distortion 
of  its  language.  The  view  which  we 
now  take  is  in  accord  with  the  opin- 
ion of  this  court  in  Weber  v.  Ameri- 
can Silk  Spinning  Co.  38  R.  I.  309, 
95  Atl.  603,  Ann,  Cas.  1917E,  153. 
In  that  case  the  petitioner's  thumb 
was  injured  in  a  manner  which 
made  it  necessary  to  remove  there- 
from a  smair  piece  of  bone  and  to 
sever  pieces  of  tendons  and  flesh, 
rendering  the  thumb  permanently 
stiff.  The  superior  court  found  that 
the  injury  to  the  petitioner's  thumb 
did  not  bring  him  within  the  terms 
of  the  Workmen's  Compensation 
Act  providing  for  additional  com* 
pensation  '*for  the  loss  by  sever- 
ance" of  a  thumb,  and  such  finding 
was  held  to  be  without  error  by  this 
court. 

In  Re  J.  ft  P.  Coats  (R.  I.)  41  R. 
I.  289,  103  Atl.  833,  this  court  held 
that,  where  the  employee  at  the 
time  of  the  accident  was  blind  in 
one  eye  and  sustained  a  loss  of  sight 
in  the  other,  and  thereby  became 
totally  blind,  he  was  entitled  to  com- 
pensation based  upon  total  disabil- 


ity, but  not  to  the  additional  com- 
pensation provided  for  by  §  12  of 
the  Workmen's  Compensation  Act 
for  the  entire  and  irrecoverable  loss 
of  the  sight  of  both  eyes,  and  in  its 
opinion  said :  "The  purpose  of  §  12 
is  plainly  to  provide  compensation 
for  specified  injuries  in  addition  to 
the  compensation  otherwise  provid- 
ed for  in  the  act.  There  is  and  can 
be  no  question  that  the  specified  in- 
jury in  this  case  is  'the  entire  and 
irrecoverable  loss  of  the  sight  of  one 
eye,  and  not  of  both,  and  according- 
ly the  employee  is  entitled  to  com- 
pensation therefor  for  fifty  weeks, 
and  not  for  one  hundred  weeks." 

In  the  petitioner's  brief  several 
cases  are  cited  construing  the 
Workmen's  Compensation  Acts  in 
other  states,  but  as  such  decisions 
are  based  upon  language  difiTering 
from  that  of  our  act,  they  are  not 
particularly  helpful^  and  do  not 
seem  to  us  to  demand  any  special 
discussion. 

The  petitioner's  appeal  is  denied 
and  dismissed,  the  decree  of  the 
Superior  Court  is  affirmed,  and  the 
cause  is  remanded  to  said  court  for 
further  proceedings. 


ANNOTATION. 

Workmen's  compensation:  compensation  for  Ems  or  impairment  of  eyesigliC 

within  Workmen's  Compensation  Acts. 


I.  Generally,  1324. 
11.  Where  vision  remains  only  to  dis- 
cern objects,  or  eye  is  removed, 
1324. 

III.  Where  injured  eye  was  previously 

defective,   1324. 

IV.  Where  sight  of  one  eye  had  previ- 

ously been  lost,  lf?26. 

1.  Genet^aUy. 

This  annotation  deals  primarily  with 
the  question  of  what  amounts  to  a  loss 
of  eyesight  within  the  meaning  of  the 
Workmen's  Compensation  Acts.  It  as- 
sumes that  the  injury  was  accidental, 
and  that  it  arose  out  of  and  in  the 
course  of  the  employment,  and  ex- 
cludes cases  dealing  merely  with  the 
computation  of  the  amount  of  compen^ 
sation. 

The  determination  of  the  question 


y.  Where  power  to  focus  or  use  eyes 

together  is  lost^  1329. 
VI.  Where  condition  may  be  improved 

by  artificial  means,  1330. 
VII.  Where     operation     might     improve 

siffht,  1330. 
VIII.  Effect  of  ability  or  inability  to  fol- 
low trade  or  obtain  work,  1331. 

here  considered  is  largely  one  of  fact, 
and  it  is  difficult  to  lay  down  any  gen- 
eral rules.  The  provisions  of  the  sev- 
eral Workmen's  Compensation  Acts 
with  respect  to  the  award  of  compen- 
sation for  loss  of  sight  are  not  en- 
tirely uniform.  In  applying  these  as 
well  as  other  provisions  of  the  Com- 
pensation Acts,  a  liberal  construction 
is,  in  view  of  the  purpose  of  the  acts, 
generally  given,  but  where  the  terms 
are  clear  and  unambiguous,  the  courU' 
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will  not,  of  course,  change  their  plain 
meaning. 

ThuB»  it  will  be  observed  that  in  the 
reported  ease  (Keyworth  v.  Atlai^tic 
Mills,  ante,  1322)  it  was  held  that  a 
destruction  of  90  per  cent  of  the  sight 
of  an  eye  did  not  amount  to  *'the  en- 
tire and  irrecoverable  loss  of  sight  of 
either  eye"  within  the  meaning  of  the 
Rhode  Island  Compensation  Act  pro- 
viding for  additional  compensation, 
the  court  stating  that  the  words  must 
be  taken  in  their  ordinary  sense,  and 
that  their  meaning  was  clear. 

In  Hirschkorn  v.  Fiege  Desk  Co. 
(1916)  184  Mich.  239,  150  N.  W.  861, 
where,  as  a  result  of  an  injury  to  the 
employee's  eye,  its  vision  was  per- 
manently reduced  more  than  one  third, 
the  Industrial  Accident  Board  was 
held  to  have  no  power,  under  §  10,  to 
award  about  one  third  of  the  compen- 
sation which  the  act  provided  for  the 
full  loss  of  the  eye,  where  the  section 
referred  to  merely  provided  that  while 
the  incapacity  to  work  resulting  from 
an  injury  was  partial,  the  employee 
should  be  paid  one  half  his  weekly 
wage,  and  contained  a  schedule  of  spe- 
cific injuries,  including  the  loss  of  an 
eye,  but  not  the  partial  loss. 

In  James  v.  Mordey,  C.  &  Co.  (1918) 
109  L.  T.  N.  S.  (Eng.)  877,  6  B.  W. 
C.  C.  680,  it  was  held  that  the  county 
court  judge  was  justified  in  finding 
that  a  workman  who  had  suffered  an 
injury  to  his  eye  was  totally  incapaci- 
tated, where  the  medical  referee  found 
that  the  injured  eye  had  only  about 
1/30  of  normal  vision,  and  the  right 
eye  was  not  very  good,  although  the 
medical  referee  was  inclined  to  believe 
that  he  had  better  vision  than  he  was 
willing  to  own. 

II,  Wfirrf*  vision  remains  only  to  discern 
objeets  or  eye  is  removed. 

Where  the  employee,  by  reason  of 
an  injury,  was  left  with  only  sufficient 
vision  to  see  object's,  without  being 
able  to  identify  them,  findings  that  he 
was  blind,  and  that  there  was  a  total 
loss  of  sight,  have  been  held  proper. 

Thus,  in  Industrial  Commission  v. 
Johnson  (1918)  —  Colo.  — ,  172  Pac. 
422,  16  N.  C.  C.  A.  850,  it  was  held 
that  an  employee  was  "blind"  within 
the  meaning  of  the  Workmen's  Com- 


pensation Act  where,  after  an  accident, 
he  had  only  such  vision  as  enabled 
him  to  recognize  a  form  before  him, 
without  being  able  to  distinguish  its 
outlines.  The  court  stated  that  the 
act  was  to  be  liberally  construed,  and 
that  to  hold  otherwise  under  the  cir- 
cumstances would  be  to  give  it  a  strict 
construction. 

And  in  E.  H.  Titchener  &  Co.  v.  In- 
dustrial Bd.  (1916)  202  111.  App.  296, 
the  evidence  was  held  sufficient  to 
bring  the  case  within  the  provision  of 
the  Workmen's  Compensation  Act  giv- 
ing compensation  for  the  total  loss  of 
sight  of  an  eye,  where  there  was  tes- 
timony that  the  workman  was  injured 
in  one  of  his  eyes,  and  was  left  per- 
manency so  as  to  bo  able  to  distin- 
guish only  light,  and  objects  moving 
before  the  eye. 

In  Nelson  v.  Kentucky  River  Stone 
&  Sand  Co.  (1918)  182'  Ky.  317,  206 
S.  W.  473,  rehearing  denied  in  (1919) 
188  Ky.  683,  209  S.  W.  606,  where  an 
injury  necessitated  the  removal  of  the 
eye,  it  was  held  that  compensation 
should  not  be  awarded  under  the 
schedule  of  the  act  making  compensa- 
tion solely  for  the  loss  of  the  '^sighf' 
of  an  eye,  but  that  it  should  be  allowed 
under  the  provision  awarding  compen- 
sation "in  all  other  cases  of  permanent 
partial  disability." 

See  also  Purchase  v.  Grand  Rapids 
Refrigerator  Co.  (Mich.)  infra,  III. 

lit.  Where  injuretl  eye  tvas  previcmaHy 

lie  feet  ive. 

It  has  been  held  that  an  employee  is 
entitled  to  compensation  for  the  loss 
of  an  eye  by  an  injury  which  resulted 
•in  the  removal  of  the  eye,  although  by 
reason  of  a  prior  accident  he  could 
only  distinguish  light,  and  see  ap*- 
proaching  objects.  Purchase  v.  Grand 
Rapids  Refrigerator  Co.  (1916)  184 
Mich.  103,  160  N.  W.  391.  The  court 
said:  "The  lejrislature  has  not  at- 
tempted a  definition,  or  made  a  decla- 
ration, applicable  to  the  case  at  bar, 
except  in  terms  of  the  loss  of  an  eye. 
It  has  not  specified  a  normal  eye,  al- 
though it  may  be  concluded  that  the 
law  refers  to  an  eye  which  performs 
in  some  degree  the  functions  of  a  nor- 
mal eye.  A  mere  sightless  organ 
might,  perhaps,  be  considered  no  eye 
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at  all.  Claimant  has  lost  an  eye,  al- 
though an  infirm  one.  It  was  not 
wholly  useless  as  an  eye.  On  the  con- 
trary, the  testimony  is  that  he  could 
with  it  distinguish  light  and  see  ap- 
proaching objects." 

And  although  an  employee  was  near- 
sighted, having  less  than  50  per  cent 
vision,  she  was  held  entitled  to  an 
award  for  the  permanent  loss  of  an  eye 
where,  by  reason  of  an  accident,  she 
lost  the  use  of  the  eye.  Hobertis  v. 
Columbia  Shirt  Co.  (1919)  186  App. 
Div.  397,  173  N.  Y.  Supp.  606.  The 
court  said:  "The  statute  does  not 
provide  that  the  loss  of  the  use  of  an 
eye  shall  be  compensated  by  an  award 
based  upon  the  amount  of  vision  which 
existed  previous  to  the  accident, 
whether  it  be  50  per  cent  or  80  per 
cent  of  vision  lost.  It  awards  specific 
compensation  for  the  loss  of  an  eye. 
It  is  a  matter  of  common  knowledge 
that  very  few  persons  have  complete 
and  perfect  vision.  The  claimant  was 
working  with  defective  vision.  So  far 
as  appears,  her  work  was  entirely  sat- 
isfactory to  her  employer,  at  least  so 
far  as  the  wages  she  received." 

And  in  Pawling  &  H.  Co.  v.  Milden- 
berger  (1919)  —  Wis.  — ,  174  N.  W. 
455,  an  award  of  compensation  for  a 
permanent  partial  disability  equiva- 
lent to  total  blindness  of  an  eye  was 
held  sustained  by  the  evidence,  where 
the  workman  testified  that  before  the 
injury  his  eye  was  all  right  and  that 
he  could  read  with  it,  although  there 
was  testimony  by  two  doctors  that  in 
their  opinion  the  sight  of  the  eye  prior 
to  the  accident  was  about  27  per  cent 
normal. 

,  But  in  Spring  Valley  Coal  Co.  v.  In- 
dustrial Commission  (1919)  289  111. 
315,  124  N.  E.  545,  the  evidence  was 
held  not  to  support  the  finding  that 
the  total  loss  of  sight  of  the  eye  was 
due  to  the  accident  where,  although 
the  workman  testified  that  he  had  nev- 
er had  any  trouble  with  his  eye  before 
the  injury,  there  was  uncontradicted 
testimony  of  oculists  that  he  had  a 
disease  of  the  eye  from  which  he  was 
certain  to  go  blind,  and  that  there  was 
only  a  partial  loss  of  vision  due  to  the 
accident. 


IV.  Where  sight  of  one  eye  had  previonm- 

ly  heen  lost. 

There  is  some  apparent  disagree- 
ment as  to  whether  an  employee  who 
had  suffered  an  injury  to  one  of  his 
eyes  should  be  allowed  compensation 
for  total  incapacity,  where  he  subse- 
quently sustained  an  injury  to  his 
other  eye.  This  apparent  disagree- 
ment may  at  least  be  partially  ac- 
counted for  by  the  difference  in  the 
phraseology  of  the  different  acts. 

It  has  been  held  that  a  one-eyed  man 
who  met  with  an  accident  whereby  he 
lost  the  sight  of  the  remaining  eye 
was  entitled  to  compensation  for  the 
latter  injury  as  for  total  incapacity, 
notwithstanding  that  part  of  his  total 
incapacity  was  made  up  of  the  result 
of  a  previous  accident.  Branconnier's 
Case  (1916)  223  Mass.  273,  111  N.  £. 
792.  The  court  said :  ''The  employee, 
when  he  entered  the  service  of  the 
subscriber,  had  that  degree  of  capacity 
which  enabled  him  to  do  the  work  for 
which  he  was  hired.  That  was  his 
capacity.  It  was  an  impaired  capacity 
as  compared  with  the  normal  capacity 
of  a  healthy  man  in  the  possession  of 
all  his  faculties.  But,  nevertheless,  it 
was  the  employee's  capacity.  It  en- 
abled him  to  earn  the  wages  which  he 
received.  He  became  an  'employee'  fm- 
der  the  act  and  thereby  entitled  to  all 
the  benefits  conferred  upon  those  com- 
ing within  that  description.  The  act 
affords  a  fixed  ccmipensation  for  a  lim- 
ited time  'while  the  incapacity  for 
work  resulting  from  the  injury  is  totaL' 
Stat.  1911,  chap.  751,  pt.  2,  g  9.  It  es- 
tablishes no  other  standard.  It  fixes 
no  method  for  dividing  the  effect  of 
the  injury  and  attributing  a  part  of  it 
to  the  employment  and  another  part  to 
some  pre-existing  condition,  and  it 
gives  no  indication  that  the  legisla- 
ture intended  any  such  division.  The 
total  capacity  of  this  employee  was 
not  so  great  as  dt  would  have  been  if 
he  had  two  sound  eyes.  His  total  ca- 
pacity was  thus  only  a  part  of  that  of 
the  normal  man.  But  that  capacity, 
which  was  all  he  had,  has  been  trans- 
formed into  a  total  incapacity  by  rea- 
son of  the  injury.  That  result  has 
come  to  him  entirely  through  the  in- 
jury." 
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And  following  Branconnier's  Case 
(MaflB.)  supra,  it  was  held  in  Re  J.  & 
P.  Coats  (R.  I.)  (1918)  41  R  L  289, 
103  Atl.  833,  that  althougrh  the  em* 
ployee  had  previously  lost  the  siir^t 
of  one  eye,  he  was  entitled  to 
compensation  for  total  incapacity 
to  work  where  he  sustained  an 
injury  by  reason  of  which  he  lost 
the  sight  of  the  other  eye.  It  was 
held  that  from  such  circumstances 
a  conclusive  presumption  of  total  dis- 
ability arose  under  the  section  of  the 
Workmen's  Compensation  Act  provid- 
ing that  it  should  be  conclusively  pre- 
sumed that  the  injury  resulted  in  per- 
manent total  disability  in  case  of  the 
total  and  irrevocable  loss  of  sight  in 
both  eyes.    • 

But  it  was  held  that  the  employee 
was  not  entitled  to  the  additional  com- 
pensation provided  for  under  the  act 
for  ''the  entire  and  irrevocable  loss  of 
the  sight  of  both  eyes.'' 

Citing  Branconnier's  Case  (Mass.) 
supra*  in<  Jennings  v.  Mason  City  Sew- 
er Pipe  Co.  (1919)  —  Iowa,  — ,  174  N. 
W.  186t»  where  an  employee  lost  his 
only  eye  through  an  injury,  it  was 
held  that  he  had  suffered  a  ''disability 
total  in  character  and  permanent  in 
<tuality'*  within  the  meaning  of  the 
Workmen's  Compensation  Act,  and  not 
a  "disability  partial  in  character  and 
permanent  in  quality." 

And  in  Kriegbaum  v.  Buffalo  Wire 
Works  Co.  (1918)  182  App.  Div.  448, 
169  NL  Y.  Supp.  307,  affirmed  in  (1918) 
224  N.  Y.  621,  121  N.  E.  875,  an  em- 
ployee who  had  previously  lost  the 
sight  of  one  eye  was  held  entitled  to 
an  awazd  for  permanent  total  disabil- 
ity, where  he  sustained  an  injury  to 
his  otiier  eye,  and  lost  the  sight  of  it, 
prior  to  the  amendment  of  §  15,  subd. 
6,  by  chap.  615,  Laws  of  1915.  It  does 
not  appear  exactly  what  this  amend- 
ment was. 

And  where  a  laborer  who  had  but 
one  eye,  by  reason  of  an  accident,  was 
left  so  that  he  could  not  rotate  his  eye 
to  the  left,  and  was  cross-eyed,  and 
could  only  see  20  feet  where  a  normal 
person  could  see  100,  and  this  condi- 
tion was  permanent  and  totally  inca- 
pacitated him  from  doing  the  work  he 
was  engaged  in,  and  made  it  doubtful 


whether  he  could  do  any  remunerative 
work,  it  was  held  that  he  had  sustained 
a  permanent  total  disability  within  the 
meaning  of  the  Workmen's  Compensa- 
tion Act.  Brook's  v.  Peerless  Oil  Co. 
(1920)  —  La.  — ,  83  So.  668.  The  court 
said:  '*The  rationale  of  these  Em- 
ployers' Liability'  Acts  is  that  the  em- 
plojnnent  in  which  the  workman  has 
been  disabled  owes  him  a  living,  and 
it  stands  to  reason  that  the  work- 
man is  as  totally  disabled  from  work 
by  the  loss  of  one  eye  as  by  the  loss 
of  two,  if  he  had  but  one,  and  by  the 
impairment  of  the  sight  as  much  as  by 
the  loss  of  it,  if  the  impairment  be  to 
such  a  degree  as  to  disable  entirely 
from  work." 

But  the  Michigan  court  has  held 
that  the  loss  of  his  remaining  eye  by 
one  who  had  lost  the  other  eye  sev- 
eral years  before  in  another  employ- 
ment, although  it  totally  incapacitated 
him,  entitled  him  to  compensation  for 
a  partial  incapacity  only,  where  the 
act  provided  that  compensation  was 
payable  for  incapacity  "resulting  from 
the  injury,"  that  total  incapacity  was 
compensable  at  a  different  rate  than 
partial,  that  the  loss  of  one  eye  was 
compensable  at  a  certain  rate,  and  that 
the  loss  of  both  eyes  constituted  the 
total  and  permanent  incapacity. 
Weaver  v.  Maxwell  Motor  Co.  (1915) 
186  Mich.  588,  L.R.A.1916B,  1276,  152 
N.  W.  993,  Ann.  Cas.  1917E,  288.  The 
court  said:  ''In  the  instant  case  the 
loss  of  the  first  eye  was  a  partial  dis- 
ability for  which,  if  our  Workmen's 
Compensation  Law  had  been  in  exists 
ence,  the  then  employer  would  have 
been  liable,  and  for  which  disability 
the  present  employer  was  in  no  degree 
the  cause.  The  loss  of  the  second  eye, 
standing  by  itself,  was  also  a  partial 
disability,  and  of  itself  did  not  occa- 
sion the  total  disability.  It  required 
that,  in  addition  to  the  results  of  the 
disability  occasioned  by  the  accident 
of  seven  years  ago,  there  should  be 
added  the  results  of  the  partial  dis- 
ability of  the  recent  accident  to  pro- 
duce the  total  disability.  The  absence 
of  either  accident  would  have  left  the 
claimant  partially  incapacitated.  We 
think  it  clear  the  total  incapacity  can- 
not be  entirely  attributed  to  the  last 
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accident.  It  follows  that  the  compen- 
Bation  should  be  based  upon  partial 
incapacity ;  and  it  is  so  ordered." 

And  in  State  ex  rel.  Melrose  Granite 
Co.  V.  District  Ct.  (1919)  —  Minn.  — , 
173  N.  W.  857,  where  one  eye  had,  by 
reason  of  an  injury,  lost  one*  half  of 
its  vision,  and  the  employee  subse- 
quently sustained  an  injury  to  both 
eyes,  and  lost  all  practical  vision,  and 
could  not  follow  any  occupation,  it  was 
held  that  he  was  entitled  to  compen- 
sation for  permanent  partial  disabil- 
ity, the  Minnesota  Compensation  Act 
providing  that,  "if  an  employee  re- 
ceive an  injury  which,  of  itself,  would 
only  cause  permanent  partial  disabil- 
ity, but  which,  combined  with  a  previ- 
ous disability,  does  in  fact  cause  per- 
manent total  disability,  the  employer 
shall  only  be  liable  for  the  permanent 
partial  disability  caused  by  the  sub- 
sequent injury." 

The  court  further  held  that  a  clause 
of  the  act  providing  that  the  total 
and  permanent  loss  of  the  sight  of 
both  eyes  should  constitute  permanent 
total  disability  did  not  apply,  since  the 
employee  had  not  suffered  a  total  loss 
of  the  sight  of  both  eyes  as  a  result 
of  the  injury  sustained. 

And  in  State  ex  rel.  Garwin  v.  Dis- 
trict Ct  (1916)  129  Minn.  156,  151  N. 
W.  910,  8  N.  C.  C.  A.  1052,  it  was  held 
that  an  employee  who  suffered  an  in- 
jury resulting  in  the  loss  of  the  sight 
of  an  eye  was  entitled  to  compensa- 
tion as  for  partial  incapacity  only,  al« 
though  he  bad  previously  lost  the  oth- 
er eye,  with  the  result  that  the  second 
injury  left  him  totally  incapacitated. 
The  court  said:  "No  doubt, in  the  en- 
actment of  the  statute,  and  in  pro- 
viding for  relief  in  cases  of  this  kind, 
the  legislature  had  in  mind  the  fact 
that  persons  suffering  from  permanent 
partial  disability  would  seek  such  em** 
ployment  as  their  remaining  ability 
would  fit  them  to  discharge,  and  ex^ 
press  provision  was  made  in  the  stat- 
ute to  protect  the  employer  from  lia-t 
bility  for  injuries  received  by  an  em- 
ployee before  entering  his  service,  and 
to  this  end  §  15  of  the  act  was  incor- 
porated therein.  That  section  pro- 
vides :  If  an  employee  receives  an  in- 
jury which,  of  itself,  would  only  cause 


permanent  partial  disability,  bat 
which,  combined  with  a  previous  dis- 
ability, does  in  fact  cause  permanent 
total  disability,  the  employer  shall 
only  be  liable  for  the  permanent  par- 
tial disability  caused  by  the  subse- 
quent injury. 

"The  language  of  the  statute  it 
clear  and  unambiguous,  and  clearly 
was  intended  to  limit  the  liability  of 
the  employer  to  compensation  com- 
mensurate with  the  injury  suffered  by 
the  employee  while  in  his  service,  and 
to  relieve  him  from  the  consequences 
of  injuries  previously  sustained,  even 
though  both  resulted  in  permanent 
total  disability.  From  the  viewpoint 
of  the  legislature,  and  the  fact  that 
the  liability  created  is  founded  upon 
no  wrong  of  the  ^nployer,  it  would 
seem  fairly  clear  that  this  limitation 
upon  the  liability  was  deliberately 
made,  and  founded  in  justice  and 
fairness.  The  employer  accepts  in  his 
service  a  disabled  employee,  knowing 
of  the  disability  and  with  the  knowl- 
edge that  under  the  Compensation 
Statute  he  is  liable  for  accidental  in- 
juries to  such  employee  while  ^igaged 
in  his  service,  but  to  couple  the  prior 
disability  with  one  suffered  while  in 
his  service  and  make  the  employer  lia- 
ble for  both  would  seem  a  hardship  the 
legislature  intended  to  avoid.  At  least 
we  think  the  language  of  the  statute 
clearly  manifests  that  intention.  The 
statute  is  too  plain  to  admit  of  any 
other  view,  and  there  is  no  room  for 
judicial  construction.  While  it  is  true 
that  the  combined  injuries  result  in 
total  disability,  the  statute  declares 
that  as  to  the  last  employer  it  shall 
be  treated  as  a  partial  disability.  That 
the  legislature  had  the  right  to  .<(o 
provide  cannot  well  be  questioned. 
And  though  the  statute  is  remedial  in 
the  broadest  sense  of  the  term,  to  be 
liberally  construed,  the  court  is  with- 
out power  or  authority  to  chanere  the 
plain  language  thereof  by  construing 
it  to  mean  the  reverse  of  what  is 
clearly  stated  therein." 

In  Lee  v.  Baird  &  Co.  [1908]  S.  C. 
905,  45  Scot.  L.  R.  717,  it  was  held 
that  a  miner  whose  left  eye  was  af- 
fected by  disease  so  as  to  be  useless 
for  underground  work  might  be  held 
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to  be  suiferiiiir  from  incapacity  result- 
ins  from  an  accident^  where  his  right 
eye  was  injured  to  such  an  extent  that 
it  was  of  little  use  for  underground 
work,  although  the  condition  of  the 
left  eye  was  neither  caused  nor  ag« 
gravated  by  the  accident. 

F.  Where  power  to  focus  or  u»e  eyes  to* 

fjt'ther  Uf  loMt, 

It  has  been  held  that  there  was  a 
"loss  of  the  sight  of  an  eye"  where  an 
injury  made  it  impossible  to  bring  the 
vision  of  the  injured  eye  to  harmonize 
with  the  other,  the  vision  of  which 
was  normal,  although  with  the  use  of 
correcting  glasses  he  could  see  clear- 
ly with  the  injured  eye  at  a  fixed  dis- 
tance, and  although  his  earning  power 
had  not  been  reduced.  Juergens  Bros. 
Co.  V.  Industrial  Commission  (1919) 
290  111.  420,  125  N.  E.  337.  The  court 
said :  **The  question  before  this  court 
is  whether  or  not  this  man  has  for  all 
practical  uses  and  purposes  lost  his 
eye.  The  application  of  laws  of  this 
character  should  not  be  made  to  de- 
pend upon  finespun  theories  based 
upon  scientific  technicalities,  but  such 
laws  should  be  given  a  practical  con- 
struction and  application.  For  all 
practical  purposes,  when  a  person  has 
lost  the  sight  of  an  eye,  he  has  lost 
the  eye,  and  to  say  that  the  statute 
providing  compensation  for  the  loss 
of  the  sight  of  an  eye  does  not  apply 
here  because  of  the  remote  possibility 
of  Kaage  losing  his  good  eye,  whereby 
he  can  through  artificial  means  gain 
a  certain  amount  of  use  of  the  injured 
member,  is  to  place  a  construction 
on  a  remedial  act  which  deprives  it 
of  all  practical  effect."  It  rejected  the 
reasoning  in  Frings  v.  Pierce  Arrow 
Motor  Car  Co.  (N.  Y.)  infra,  and  with 
respeet  to  the  rule  applicable  said: 
''We  believe  the  true  rule  should  be 
that  where,  as  here,  the  employee  has 
lost  all  practical  use  of  an  eye,  which 
practical  use  cannot  be  restored  so 
long '  as  he  has  his  other  eye,  such 
amounts,  in  effect,  to  the  loss  of  the 
eye,  and  that  compensation  for  such 
loss  should  be  paid  to  such  employee 
under  T  V  of  §  8  of  the  Compensation 

Ajdd  in  Stefan  v.  Red  Staz;  Mill  & 
Elevator  Co.  (1920)  106  Kan.  369,  187 
8  A.L.R.— 84. 


Pac  861,  it  was  held  that  a  workman 
sutfered  a  permanent  loss  of  the  use 
of  an  eye,  within  the  meaning  of  the 
Workmen's  Compensation  Act,  where 
the  injury  was  such  as  to  distort  and 
constrain  the  angle  of  vision,  and  the 
use  of  both  eyes  caused  double  vision, 
and  required  that  the  injured  eye  be 
kept  covered,  and  there  was  no  rem- 
edy for  the  condition. 

And  in  Smith  v.  F.  &  B.  Constr.  Co. 
(1918)  185  App.  Div.  51,  172  N.  Y. 
Snpp.  581,  it  was  held  that  a  workman 
was  entitled  to  compensation  for  the 
permanent  loss  of  the  use  of  the  right 
eye,  considered  as  the  equivalent  of 
the  loss  of  such  eye  where,  after  the 
injury,  with  the  use  of  powerful 
glasses,  he  had  a  vision  of  about  one 
third  with  the  right  eye,  but,  in  order 
to  obtain  it,  he  had  to  close  the  other 
eye. 

The  court  here  distinguished  Frings 
v.  Pierce  Arrow  Motor  Car  Co.  (N.  Y.) 
infra,  on  the  ground  that  there,  with 
th^  use  of  glasses,  the  workman  had 
full  vision  of  the  eye. 

In  Frings  v.  Pierce  Arrow  Motor  Car 
Co.  (1918)  182  App.  Div.  445,  169  N. 
Y.  Supp.  309,  before  referred  to,  it 
was  held  that  there  was  not  a  perma- 
nent loss  of  use  of  an  eye  within  the 
Workmen's  Compensation  Act  where 
the  injured  eye,  through  the  use  of 
sn  artificial  lens,  could  fulfil  the  nat- 
ural function  of  the  eye  when  the  un- 
injured eye  was  closed,  and  the  em- 
ployee was  able  to  continue  his  work, 
but,  owing  to  a  lack  of  co-ordination 
of  images,  the  eye  could  not  be  used 
in  conjunction  with  the  other.  It  was 
stated  that  the  theorj'  of  the  New  York 
law  is  not  indemnity  for  loss  of  a 
member,  or  physical  impairment,  but 
compensation  for  disability  to  work, 
made  on  the  basis  of  average  weekly 
wages. 

In  O'Brien's  Case  (1917)  228  Mass. 
211,  17  N.  E.  1,  a  decision  that  the 
employee  had  sustained  a  "'reduction 
to  one  tenth  of  normal  vision  in  either 
eye  with  glasses,"  within  the  Work- 
men's Compensation  Act,  was  held 
proper,  where  the  evidence  showed 
that  the  employee's  left  eye  was  nor- 
mal ;  that  the  vision  of  the  injured  eye 
was  about  one  sixtieth ;  that  by  cover- 
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iii£  the  good  eye  the  vision  of  the  in- 
jured one,  with  a  glass,  was  nearly 
normal;  but  that  this  could  not  be 
utilized  when  he  used  the  normal  eye 
and  the  corrected  one  together,  as 
there. was  a  lack  of  co-ordination; 
and  that  no  glass  could  be  made  that 
would  fuse  the  vision  of  the  eyes. 

In  Oliver  v.  Christopher  (1916)  98 
Kan,  660,  159  Pac.  397,  a  finding  of  a 
partial  disability  was  held  warranted 
where  a  workman  testified  that,  since 
the  injury  to  his  eye,  he  could  not  do 
the  work  that  he  did  before,  that  he 
"could  not  get  the  focus." 

See  also  Purcell  v.  International 
Motor  Co.  (N.  J.)  infra,  VIII. 

VI,  Where  condition  may  be  improved  J>y 
artificial  means. 

In  Valentine  v.  Sherwood  Metal 
Working  Co.  (1919)  189  App.  Div.'410, 
178  N.  Y.  Supp.  494,  it  was  held  that  a 
finding  that  the  injury  "resulted  in  the 
loss  of  the  left  eye"  was  not  justified 
where  the  entire  testimony  was  to  the 
effect  that  the  eye,  with  the  aid  of  a 
proper  glass,  was  nearly  normal  for 
many  purposes.  The  court  stated  that 
the  case  was  not  distinguishable  from 
Frings  v.  Pierce  Arrow  Motor  Car  Co. 
(1918)  182  App.  Div.  445,  169  N.  Y. 
Supp,  309, 

And  under  the  Michigan  act  it  has 
been  held  that  an  employee  could  not 
be  compensated  as  for  a  total  loss  of 
an  eye  in  the  course  of  his  employ- 
ment, if  the  sight  was  diminished  only 
50  per  cent  if  glasses  were  used,  al- 
though without  glasses  the  diminution 
was  90  per  cent. 

Cline  V-  Studebaker  Corp.  (1915) 
189  Mich.  514,  L.R.A.1916C,  1139,  155 
N.  W.  519. 

And  in  Boscarino  v.  Carfagno  & 
Dragonette  (1917)  220  N.  Y.  323,  115 
N.  E.  710,  Ann.  Cas.  1918A,  530,  re- 
versing (1916)  175  App.  Div.  286,  161 
N.  Y.  Supp.  562,  it  was  held  that  a 
workman  had  not  lost  the  use  of  his 
right  eye  within  the  meaning  of  the 
Workmen's  Compensation  Act,  where 
it  appeared  that  by  reason  of  an  in^- 
jury  he  had  lost  80  per  cent  of  the 
vision  of  the  eye,  but  that,  aside  from 
this  capacity,  the  eye  was  in  good  con- 
dition, and  if  an  artificial  pupil  were 
made,  the  vision  would  be  much  im- 


proved, and  that  he  could  pursue  call- 
ings similar  to  that  in  which  ke  was 
engaged  when  injured. 

And  in  Cortina  v.  Lathrop  &  S.  Co. 
(1920)  —  App.  Div.  — ,  180  N.  Y.  Supp. 
855,  it  was  held  that  an  award  for 
total  loss  should  be  set  aside  on  ac- 
count of  the  unsatisfactory  state  of 
the  record,  where  no  evidence  was 
produced,  and  there  was  no  report,  or 
finding,  as  to  whether  the  vision  of 
the  eye  could  be  corrected  advanta- 
geously by  the  use  of  glasses,  and  one 
report  of  specialists  gave  the  loss  of 
vision  at  50  per  cent,  and  another  at 
90  per  cent. 

In  connection  with  this  subdivision, 
see  also  Frings  v.  Pierce  Arrow  Motor 
Car  Co.  (N.  Y.) ;  Smith  v.  F.  &  B.  Con- 
str.  Co.  (N.  Y.) ;  Juergens  Bros.  Co. 
V.  Industrial  Commission  (HL)  au- 
pra,  v.,  and  State  ex  rel.  Casualty  Co. 
of  America  v.  District  Ct«  (Minn.) 
infra,  VIII. 

VII »  Where     operation    might     itnprove 

In  Feldman  v.  Braunstein  (1915)  87 
N.  J.  L.  20,  93  Atl.  679,  where  the  judge 
found  that  an  injury  to  an  employee's 
eye  was  permanent,  and  resulted  in 
the  loss  of  90  per  cent  of  vision  if  an 
operation  was  not  performed.  It  was 
held  that  he  should  have  dealt  with 
the  case  as  one  of  permanent  disabil- 
ity, and  that  it  was  erroneous  to  de- 
termine that  the  injury  was  temporary, 
and  make  an  award  on  thie  theory  that 
the  injury  would  be  cured  by  an  oper- 
tion. 

But  in  Joliet  Motor  Co.  v.  Industrial 
Bd.  (1917)  280  111.  148,  117  N.  E.  42S, 
15  N.  C.  C.  A.  75,  an  award  of  com- 
pensation for  complete  loss  of  sight 
of  an  eye  was  held  erroneous  where 
there  was  evidence  that  the  workman 
was  a  machinist  who  sustained  an  in- 
jury to  his  eye  by  a  particle  of  steel ; 
that  a  cataract  slowly  developed  so 
that  fifteen  months  later  the  entire 
sight  of  the  eye  was  lost;  that  an 
op^ation  for  the  removal  of  the  cat- 
aract was  neither  serious  nor  danger- 
ous, and  in  a  large  majority  of  cases 
resulted  in  the  recovery  of  normal 
vision;  and  the  board  found  that  the 
workmaa  unreasonably  refused  to  hvn,- 
an  operation  performed. 
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¥U1,  MUect  of  ahility  or  i$whatty  to  foU 
law  tratle  or  obtain  work. 

In  State  ex  rel.  Casualty  Co.  of 
America  v.  District  Ct.  (1916)  133 
Minn.  439,  158  N.  W.  700,  where  the 
injuries  to  an  employee  resulted  in 
the  total  loss  of  the  sight  of  the  right 
eye,  an  impairment  of  vision  to  the 
extent  of  95  per  cent  in  the  left  eye. 
although  by  the  aid  of  glasses  it  could 
be  increased  to  about  one  third,  and 
other  injuries  which  affected  his  head, 
so  that  he  could  not  stoop  or  bend  over 
without  pain,  and  there  was  evidence 
tending  to  show  that  he  would  not  be 
able  to  do  any  work,  or  engage  in  any 
occupation  to  earn  a  livelihood,  the 
finding  of  the  trial  court  that  the  em- 
ployee was  permanently  totally  dis- 
abled was  held  supported  by  the  evi- 
dence. 

In  Purcell  v.  International  Motor  Co. 
(1917)  91  N.  J.  L.  707,  103  Atl.  860, 
affirmed  in  (1917)  91  N.  J.  L.  710,  104 
Atl.  894,  a  finding  that  an  injury  to 
an  employee's  eyes  amounted  to  nearly 
one  half  of  a  total  disability  of  both 
eyes  was  held  warranted  where  there 
was  evidence  that,  since  the  injury, 
the  employee's  sight  was  so  bad  that 
he  could  not  follow  hfs  trade  as  a 
machinist,  and  he  testified  that  he 
could  not  distinguish  clearly  objects 
"with  his  right  eye,  and  that  th,e  vision 
of  his  other  eye  was  double,  unless  he 
turned  his  head  to  one  side,  and  cov* 
ered  his  other  eye,  and  an  eye  special- 
ist testified  that  the  disability  to  the 
right  eye  was  two  thirds,  and  to  the 
left  one  half. 

In  Stoughton  Wagon  Co.  v.  Myre 
(1916)  163  Wis.  132,  157  N.  W.  522, 
where  a  workman  sustained  an  injury 


resulting  in  the  pennanent  loss  of  four 
fifths  of  the  sight  of  an  e^%  although 
his  earning  capacity  was  not  affected 
by  the  injury,  he  was  held  entitled  to 
four  fifths  of  the  allowance  prescribed 
by  the  subdivision  of  the  Workman's 
Compensation  Act  for  ''total  blindness 
of  one  eye,"  which  provided  that  "in 
all  other  cases  in  this  class"  the  com- 
pensation ''shall  bear  such  relation  to 
the  amount"  stated  in  the  schedule 
*'as  the  disabilities  bear  to  those  pro- 
duced by  the  injuries  named  in  the 
schedule." 

In  International  Harvester  Co.  v.  In- 
dustrial Commission  (1914)  157  Wis. 
167,  147  N.  W.  58,  Ann.  Cas.  1916B, 
830,  5  N.  C.  C.  A.  822,  it  was  held  that 
an  injury  to  a  drill-press  operator,  re- 
sulting in  the  partial  loss  of  the  sight 
of  an  eye,  might  justify  an  allowance 
of  compensation  for  permanent  partial 
disability,  although  after  a  period  he 
was  able  to  earn  as  much  as  formerly 
in  the  employment  in  which  he  was 
before  engaged,  if  it  appeared  that  be- 
cause of  the  partial  Loss  of  the  sight 
of  his  eye  employers  would  be  less 
likely  to  hire  him. 

The  evidence  in  this  case,  however, 
was  held  not  to  sustain  a  finding  that 
such  an  injury  was  suffered  as  would 
deter  employers  from  hiring  a  person. 

See  also  Juergens  Bros.  Co.  v.  In* 
dustrial  Commission  (IIL)  and  Oliver 
v.  Christopher  (Kan.)  supra;  State  ex 
rel.  Melrose  Granite  Co.  v.  District 
Ct.  (Minn.);  Brooks  v.  Peerless  Oil 
Co.  (La.) ;  State  ex  pel.  Garwin  v.  Dis- 
trict Ct.  (Minn.) ;  Lee  v.  Baird  &  Co. 
(Scot.)  supra,  IV.,  and  Boscarino  v. 
Carfagno  &  Dragonette  (N.  Y.)  supra, 
VI.  J.  T.  W. 


STATE  OF  NEW  MEXICO 

V. 

STEVE  EDINS  et  al.,  Appta. 

Mew  Mexico  Supreme  Couri  ^  February  9,  1990. 

(—  N.  M.  — ,  187  Pac.  545.) 

Evldenoe  —  admission  of  counsel. 

The  production  in  evidence  before  a  jury  of  an  admission  outside  of 

Headnote  by  Parker,  Ch.  J. 
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court,  by  counsel  for  defendants,  that  in  his  opinion,  unless  a  certain  fact 
could  be  shown,  his  clients  would  be  convicted,  was  inadmissible  and  highly 
prejudicial,  and  requires  a  reversal. 

iSee  note  on  this  question  beginning  on  page  1334.] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Chaves 
County  (Bratton,  J.)  convicting  them  of  voluntary  manslaughter.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  E.  P.  Bujac,  J.  C.  Gilbert, 
and  John  Howard,  for  appellants: 

The  court  erred  in  overruling  the 
objection  of  the  defendants  to  the 
question  asked  by  the  district  attor- 
ney of  the  witness  J.  N.  Hewitt  while 
testifying  as  a  witness  for  the  de- 
fendants. 

2  Wharton,  Ev.  §  622-d,  pp.  282,  283; 

1  R.  C,  L.  p.  482,  1  18 ;  3  Wigmore,  Ev. 
§  1362;  10  R.  C.  L.  pp.  958,  960;  6  Enc. 
Ev.  665,  667;  1  Enc.  Ev.  469;  State 
V.  Moeller,  20  N.  D.  114,  126  N.  W. 
568;  Alford  v.  State,  52  Tex.  Crim. 
Rep.  621, 108  S.  W.  364;  State  v.  Sharp, 
233  Mo.  269,  135  S.  W.  488;  State  v. 
Hakon,  21  N.  D.  133,  129  N.  W.  234; 
People  V.  Decker,  143  App.  Div.  590, 
127  N.  Y.  Supp.  1059 ;  People  v.  Kath- 
an,  136  App.  Div.  303,  120  N.  Y.  Supp. 
1096;  State  v.  Butler,  151  N.  C.  672. 
25  L.R.A.(N.S.)  169,  65  S.  E.  993,  19 
Ann.  Cas.  402;  State  v.  Keefe,  54 
Kan.  197,  38  Pac.  302;  State  v.  Marx, 
78  Conn.  18,  60  Atl.  690;  Nels  v.  State, 

2  Tex.  280;  Clayton  v.  State,  4  Tex. 
App.  515;  State  v.  Beatty,  45  Kan.  492, 
25  Pac.  899 ;  Campbell  v.  State,  30  Tex. 
App.  645,  18  S.  W.  409 ;  State  v.  Gon- 
zales,  19  N.  M.  467,  144  Pac.  1144; 
State  v.  Klaaner,  19  N.  M.  479,  145 
Pac.  680. 

It  was  highly  improper  in  the  dis- 
trict attorney  to  undertake  to  make 
out  his  case  by  a  series  of  objections 
which,  in  themselves,  amounted  to  the 
same  thing  as  if  he  had  been  pro- 
pounding improper  questions,  and  get- 
ting before  the  jury  by  way  of  objec- 
tion his  idea  of  what  the  law  was,  and 
to  impress  upon  their  minds  certain 
facts  by  way  of  improper  objection. 

3  Wigmore,  Ev.  §  1808;  2  R.  C.  L. 
pp.  405,  434,  440,  §§  3,  33,  38;  38  Cyc. 
1327,  1  b;  Rogers  v.  State,  8  Okla. 
Crim.  Rep.  226,  127  Pac.  365;  14  Cyc. 
1327,  1  b. 

It  is  the  duty  of  the  court  and  dis- 
trict attorney  to  see  that  the  defend- 
ants get  a  fair  and  impartial  trial,  and 
that  only  proper  evidence  and  state- 


ments of  law  are  made  by  counsel  in 
the  presence  of  the  jury  during  the 
trial  of  the  cause. 

8  R.  C.  L.  p.  67,  t  20;  22  R.  C.  L.  pp. 
102-105,  nil  11,  12;  2  R.  C.  L.  p.  420, 
T  18;  Jamison  v.  United  States,  7  Ind. 
Terr.  661,  104  S.  W.  872;  P*-ople  v. 
Becker,  210  N.  Y.  274,  104  N.  E.  396: 
Price  V.  State,  10  Okla.  Crim.  Rep.  427, 
137  Pac.  786;  Watson  v.  State,  7  Okla. 
Crim.  Rep.  590,  124  Pac.  1101;  Pick- 
rell  v.  State,  5  Okla.  Crim.  Rep.  391^ 
116  Pac.  957. 

The  court  has  no  power  or  author- 
ity in  any  event  to  inquire  into  col- 
lateral matters  during  the  trial  of  a 
case,  nor  does  it  have  the  right*  nor 
is  it  proper  upon  the  part  of  the  court, 
to  examine  a  witness  and  to  show 
plainly  what  the  opinion  of  the  court 
ivas 

38  Cyc.  1316,  1f^  L.  M.  p.  1322,  ^  8; 
Taylor  v.  State,  2  Ga.  App.  723,  59  S. 
E.  12;  Murphy  v.  State,  13  Ga.  App. 
431,  79  S.  E.  228;  State  v.  Ownby,  146 
N.  C.  677,  61  S.  E.  680;  New  v.  State, 
99  Ark.  142,  137  S.  W.  564:  Adler  v. 
United  States,  104  C.  C.  A.  608,  182 
Fed.  464;  Joyner  v.  State,  12  Ga.  App. 
217,  77  S.  E.  9;  People  v.  Koerner.  117 
App,  Div.  40,  102  N.  Y.  Supp.  93. 

The  district  attorney  may  not,  in  his 
argument  to  the  jury,  refer  to  matters 
that  are  not  in  evidence  in  the  case 
that  can  in  any  way  prejudice  the  jury 
against  defendants,  and  it  is  the  duty 
of  the  district  attorney  to  see  to  it 
that  defendants  have  a  fair  and  impar- 
tial trial.    . 

2  R.  C.  L.  pp.  404-442;  38  Cyc.  1477- 
1479;  3  Wigmore,  Ev.  §  1808;  Jamison 
v.  United  States,  7  Ind.  Terr.  661,  104 
S.  W.  872;  Toledo,  St.  L.  &  W.  R.  Co. 
V.  Burr,  82  Ohio  St.  129,  137  Am.  St 
Rep.  771,  92  N.  E.  27;  State  v.  Mont- 
gomery, 56  .Wash.  443.  134  Am.  St 
Rep,  1119,  105  Pac.  1035,  21  Ann.  Gas. 
331;  Watson  v.  State,  7  Okla.  Crim. 
Rep.  590,  124  Pac.  1101 ;  State  v.  Bar- 
ton, 70  Or.  470,  142  Pac.  348;  State 
▼.  Scott,  87  Nev.  412,  142  Pac.  1053. 
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Messrs.  O.  O.  Askren,  Attorney  Gen- 
eral, and  Nicholas  D.  Meyer,  Assistant 
Attorney  General,  for  the  State: 

Objections  interposed  by  the  dis- 
trict attorney  were  not  improper. 

1  Wigmore,  Ev.  §  18;  16  C.  J.  (S 
2198,  2199. 

Defendant  was  not  prejudiced  by 
the  remarks  of  counsel. 

State  V.  Blancett,  24  N.  M.  433,  174 
Pac.  207 ;  1  Thomp.  Trials,  §  967. 

Parker,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendants  were  indicted  for 
murder  and  convicted  of  voluntary 
nuuialaughter.  It  appears  that  de- 
fendants went  to  the  home  of  the 
deceased,  and  the  defendant  Edins 
announced  to  the  deceased  that  he 
should  consider  himself  under  ar- 
rest ;  this  defendant  elMming'  that 
the  deceased  had  robbed  his  house 
of  certain  articles  of  merchandise, 
some  of  which  were  found  upon  the 
premises  of  the  deceased.  The  de« 
ceased  submitted  to  liie  arrest,  and 
the  defendant  Edins  told  his  code- 
fendant,  Aubrey  Galley,  to  take 
charge  of  the  prisoner  while  he 
(Edins)  searched  the  premises, 
lliereupon  the  deceaised  refused  to 
allow  the  search  and  started  toward 
the  door  of  his  tent,  when  the  de- 
fendant Calley  approached  him  and 
forbade  his  entering  into  his  tent. 
Thereupon  the  shooting  commenced, 
and  in  the  controversy  the  deceased 
was  killed  by  the  defendant  Calley. 
It  appears  from  the  testimony  that 
the  defendants  had  no  authority  to 
either  arrest  the  deceased  or  to 
search  his  premises;  they  never 
having  been  deputized  or  authorized 
by  the  sheriff  to  exercise  the  func- 
tions of  a  peace  officer.  During  the 
examination  of  one  J.  N.  Hewitt, 
sheriff  of  Eddy  county,  the  follow- 
ing occurred : 

Q.  Isn't  it  a  fact,  in  the  Gilder 
Hotel,  night  before  last»  Major 
Bujac  came  to  you  with  tears  in  his 
eyes  and  told  you  unless  you  would 
swear  that  you  gave  this  defendant, 
Steve  Edins,  a  commission,  that 
they  were  a  bunch  of  blowed-up 
suckers?  (This  question  was  not 
answered.) 


Q.  You  didn't  give  him  4  deputy 
sheriff's  commission  at  any  time? 

A.  No,  ein 

Q.  And  he  was  trying,  to  get  you 
to  swear  something  that  was  not 
true? 

A.  Yes,  sir. 

Upon  redirect  examination  the 
following  occurred : 

Q.  Did  I  ask  you  if  the  facts  were 
that  you  had  deputized  Steve,  and 
you  said  that  you  had  not?  My 
question  was  "Mr.  Hewitt,  did  you 
deputize  Steve  Edins?"  and  you 
said  you  did  not,  and  I  said,  *Then 
you  can't  swear  that?"  (An  ob- 
jection to  this  question  was  sus- 
tained. ) 

Q.  Did  I  tell  you  all  I  wanted  was 
whatever  the  truth  would  be  in  the 
case,  and  if  he  was  not  deputized, 
why  he  was  not  deputized  ? 

A.  Yes,  sir. 

Q.  Then  I  did  not  ask  you  to 
swear  a  lie,  did  I? 

A.  You  asked  me  if  I  could  swear 
that  I  had  deputized  Steve  Edins. 

Q.  And  you  said  you  could  not, 
and  I  bid  you  good  night? 

A.  Yes,  sir.  . 

Q.  And  that  was  all  there  was  to 
it? 

A.  Yes;  that  is  a  fact;  yes,  sir. 

Upon  recross-examination  by  the 
district  attorney  the  following  oc- 
curred : 

Q.  He  said  if  you  didn't  do  it 
they  were  a  bunch  of  blowed-up 
suckers? 

Proper  exceptions  to  this  ques- 
tion were  preserved,  but  the  court 
overruled  the  objection.  Then  the 
examination  proceeded: 

Q.  Did  he,  Mr.  Hewitt? 
A.  Yes,  sir. 

Counsdi  for  appellant  strenuous- 
ly urge  that  this  testimony  was  in- 
admissiUe  and  his^y  prejudicial  to 
the  defendants.  In  this  contention 
they  are  evidently  correct.  The 
statement  attributed  to  Major  Bu- 
jac, of  counsel  for  defendants,  if 
true,  was  made  by  him  without  the 
presence  of  the  defendants,  and,  so 
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far  as  the  record  discloses,  without 
their  knowledge  or  consent.  State- 
ments by  counsel,  without  the 
knowledge  or  authority  of  his  client, 
in  expressing  an  opinion  as  to  the 

Evidence-  prospects     of     ac- 

admiimion  of        Quittal  or  a  convic- 

are  no  more  admissible  in  a  court  of 
justice  before  a  jury  than  would  the 
same  statements  be  if  made  by  a 
stranger. 

That  the  evidence  was  highly 
prejudicial  to  the  defendants  is  ap- 
parent. The  production  before  the 
jury  of  such  an  admission  by  coun- 


sel absolutely  closed  the  door  be- 
tween him  and  the  jury,  so  that  he 
must  have  been  unable  to  ar^rue  to 
them  the  innocence  of  the  defend- 
ants from  any  standpoint  whatever. 

Other  errors  are  assigned,  but 
they  are  of  such  a  character  that 
they  will  probably  not  occur  at  a 
retrial  of  the  case. 

For  the  reasons  stated,  the  judg- 
ment of  the  trial  court  should  be  re- 
versed, and  the  cause  remanded, 
with  directions  to  award  a  new 
trial ;  and  it  is  so  ordered. 

Roberts  and  Raynolds,  JJ.,  con- 
cur. 


ANNOTATION. 

AdmUsibilily  of  statements  by  attorney  oat  of  court  as  to  probability  of  verdict 

or  decision  advene  to  client. 


The  reported  case  (State  v.  Edins, 
ante,  1332)  appears  to  be  the  only 
decision  upon  this  point,  and  the  prin- 
ciple there  declared,  that  statements 
out  of  court  by  counsel,  without  the 
presence  and  without  the  knowledge 
or  authority  of  his  client,  expressing; 
an  opinion  as  to  the  probability  of  the 
conviction  of,  or  a  verdict  against, 
his  client,  are  inadmissible,  seems  to 
be  in  accord  with  reason  and  the  rules 
relating  to  admissions. 

There  is  another  case  having  some 
bearing  upon  this  point,  viz.,  Hicks  v. 
Naomi  Falls  Mfg.  Co.  (1905)  138  N.  C. 
319,  50  S.  E.  703,  an  action  for  per- 
sonal injuries,  in  which  it  was  held 
that  it  could  not  be  shown  that  one 
who  was  the  attorney  for  plaintiff  on 
a  former  trial,  but  who  was  not  his  at- 
torney on  the  present  trial,  had  said 
in  open  court  on  the  former  trial  that 
if  the  evidence  was  as  stated  by  de- 
fendant's witnesses,  the  plaintiff  had 
no  case,  and  had  suggested  that  each 
side  select  a  man  to  go  to  the  defend- 
ant's factory  and  examine  the  machine 
which  caused  the  injuries,  and  that  if 
it  was  found  to  be  as  claimed  by  de- 
fendant,  he  would  take  a  nonsuit,  and 
that  on  the  return  of  the  men  selected 


his  then  attorney  took  the  nonsuit. 
The  court,  in  this  connection,  said: 
^These  declarations  were  not  made  at 
a  place  nor  under  circumstances  where 
the  plaintiff  could  be  expected  or  per- 
mitted to  protest  or  reply,  and  derive 
no  force,  therefore,  from  the  fact  that 
the  plaintiff  may  have  been  present 
when  the  statement  was  made.  If  held 
competent,  it  must  be  on  the  srround 
thai  the  plaintiff  is  bound  in  this  in- 
stance by  the  admissions  of  his  attor- 
ney. Admissions  of  fact  by  an  at- 
torney only  bind  a  client  when  they 
are  distinct  and  formal  and  made  for 
the  express  purpose  of  dispensing:  with 
proof  of  a  fact  on  the  trial,  and  less 
formal' admissions  of  counsel  at  a  for- 
mer trial  are  not  evidence  against  a 
client  at  a  subsequent  trial.  Admis- 
sions which  occur  in  mere  conversa- 
tion, though  they  relate  to  matters  at 
issue  in  the  case,  cannot  be  received 
in  evidence  against  a  client.  .  .  . 
The  admissions  sought  to  be  intro- 
duced in  this  case,  however,  can  hard- 
ly be  considered  admissions  of  fact  at 
all,  but  amount  only  to  the  attorney's 
opinion  adverse  to  his  client  on  facts 
as  reported  to  him,  and  are  clearly  in- 
competent." G.  V.  JL 
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JOHN  KLEINE  and  Wife,  Appts., 

V. 

MARY  L.  KLEINE,  Respt 

MiMouH  Supreme  Court   (Div,  Jffe.  1)  •^Matxh  2,  1020, 

(_  Mo.  — ,  219  S.  W.  610.) 

Landlord  and  tenant  —  signature  in  lead  pencil  —  sufficiency. 

1.  A  signature  to  a  lease  in  lead  pencil  is  sulKcient. 
[See  note  on  this  question  beginning  on  page  1389.] 

—  sufficiency  of  description  in  lease, 

2.  A  description  of  leased  property 
is  sufiicient  which  states  that  it  runs 
a  specified  number  of  feet  along  a 
road  from  its  intersection  with  an* 
other,  and  a  specified  number  of  feet 
along  the  latter  from  its  intersection 
with  tlie  former. 


Evidence  —  to  explain  calls  in  deed. 

3«  Extrinsic  evidence  is  always  ad- 
missible to  explain  the  calls  of  a  deed 
for  the  purpose  of  applying  them  to 
the  subject-matter  and  thus  giving  ef- 
fect to  the  deed. 

[See  .8  R.  C.  L.  1074.] 


Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  of  the  city  of  St. 
Louis  (Hennings,  J.)  in  their  favor  in  part  only,  in  an  action  brought  to 
quiet  title  to  certain  land.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  W.  Mueller,  for  appel- 
lants: 

If  the  description  of  real  estate  con- 
tained in  an  instrument,  which  instru- 
ment seeks  to  convey  an  interest  in 
said  real  estate,  is  so  inaccurate,  in- 
definite, and  incomplete  as  to  render 
the  identity  of  the  particular  tract  of 
land  sought  to  be  conveyed  wholly 
uncertain,  the  instrument  is  void  as 
a  means  of  conveying  interest  in  real 
estate  or  color  of  title. 

Mudd  V.  Dillon,  166  Mo.  110,  65  S.  W. 
973;  Martin  v.  Kitchen.  195  Mo.  477, 
93  S.  W.  780;  McCormick  v.  Parson, 
195  Mo.  91,  92  S.  W.  1162;  Schroeder 
V.  Turpin,  253  Mo.  268,  161  S.  W.  716; 
Campbell  v,  Johnson,  44  Mo.  247 ;  Bell 
V.  Dawson,  32  Mo.  79;  Shoemaker  v. 
McMonigle,  86  Ind.  421 ;  Hoodless  v. 
Jernigan.  46  Fla.  223,  35  So.  656;  You- 
mans  v.  Moore,  144  Ga.  375,  87  S.  E. 
273;  Harvey  v.  Byrnes,  107  Mass.  518; 
Brandon  v.  Leddy,  67  Cal.  43,  7  Pac. 
33;  Radford  v.  Edwards,  88  N.  C.  347; 
Hanna  v.  Palmer,  194  111.  41,  56  .L.R.A. 
93,  61  N.  E.  1051. 

If  the  description  of  property  sought 
to  be  conveyed  by  a  written  instru- 
ment does  not  fix  the  boundaries  or 
shape  of  the  land  sought  to  be  con- 
veyed, so  that,  by  relying  on  the  de- 
scription contained  therein,  the  form 
and  identity  of  the  premises  could  not 


be  ascertained,  the  instrument  is  void 
and  inoperative  as  a  means  of  convey- 
ance of  title. 

Shoemaker  v.  McMonigle,  86  Ind. 
421;  Harvey  v.  Byrnes,  107  Mass.  518. 

A  patent  ambiguity  in  an  instru- 
ment is  an  uncertainty  that  arises  at 
once  upon  the  reading  of  the  instru- 
ment and  arises  from  the  defective, 
obscure,  senseless,  or  indefinite  Ian* 
guage  used. 

Jones,  Ev.  §  474;  Harney  v.  Wirtz, 
30  N.  D.  304.  152  N.  W.  803;  Martin  v. 
Kitchen.  195  Mo.  477,  98  S.  W.  780; 
Mudd  v.  Dillon,  166  Mo,  110,  65  S.  W. 
973;  Strong  v.  Waters,  27  App.  Div. 
299,  50  N.  Y.  Supp.  257. 

Where  a  mere  perusal  of  the  instru- 
ment in  question  reveals  an  uncertain- 
ty as  to  the  identity  of  the  premises 
sought  to  be  conveyed,  and  reveals 
that  the  description  of  the  premises 
conveyed  as  contained  in  the  instru- 
ment is  sriven  in  a  defective,  obscure, 
and  senseless  manner,  or  by  defective, 
obscure,  or  senseless  language,  a  pat- 
ent ambiguity  exists  in  said  instru- 
ment, which  cannot  be  corrected, 
explained,  or  added  to  by  extrinsic 
testimony. 

Mudd  V.  Dillon,  166  Mo.  110,  65  S. 
W.  973;  Martin  v.  Kitchen.  196  Mo. 
477,  93  S.  W.  780 ;  Garter  v.  Holman,  60 
Mo.  498;  Campbell  v.  Johnson,  44  Mo. 
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247;  Craven  v.  Butterfield,  80  Ind.  503; 
Fuller  V.  Fellows,  30  Ark.  657;  Bowers 
V.  Andrews,  52*  Miss.  596;  Hall  v.  Cot- 
ton, 167  Ky.  464,  L.R.A.1916C,  1124. 
180  S.  W.  779 ;  Mills  Power  Co.  v.  Mo- 
hawk Hydro  Electric  Co.  156  App.  Div. 
869,  140  N.  Y.  Supp.  655;  Gorham  v. 
Settegast,  44  Tex.  Civ.  App.  254,  98 
S.  W.  669;  Palmer  v.  Albee,  50  Iowa, 
429;  Ferguson  v.  Blackwell,  8  Okla. 
489,  58  Pac.  647;  Goodsell  v.  Rutland- 
Canadian  R.  Co.  75  Vt.  375,  56  Atl.  7; 
Harney  v.  Wirtz,  30  N.  I).  304,  152  N. 
W.  803;  Taffender  v.  Merrill.  18  Tex. 
Civ.  App.  661,  45  S.  W.  477;  Teague  v. 
Sowder,  121  Tenn.  132,  114  S.  W.  484; 
Noyes  v.  Stauff,  5  Or.  455;  Coker  v. 
Roberts,  71  Tex.  597,  9  S.  W.  665;  17 
Cyc.  682. 

An  instrument  required  under  the 
Statute  of  Frauds  to  be  in  writing 
cannot  res^  partly  on  parol  and  partly 
on  the  writing,  but  must  contain  in 
the  writing  all  the  elements  necessar}*^ 
to  the  validity  of  the  instrument. 

Norris  v.  Hunt,  51  Tex.  609;  Ringer 
V.  Holt3claw,  112  Mo,  523,  20  S.  W. 
800. 

Messrs.  Igoe  &  Carroll  and  F.  H. 
Eschmann,  for  respondent: 

The  object  of  a  description  in  a  deed 
is  to  define  what  the  parties  intended. 

Long  V.  Wagoner.  47  Mo.  180. 

Intention  of  parties,  whether  ex- 
pressed or  shown  by  surrounding  cir- 
cumstances, is  all  controlling. 

McClure  v.  Herring,  70  Mo.  18,  35 
Am.  Rep.  404;  Johnson  v.  Boulware, 
149  Mo.  451,  51  S.  W.  109;  Devlin, 
Deeds,  §§  835,  836.  1012;  8  R.  C.  L. 
1037;  Evans  v.  Greene,  21  Mo.  195; 
Baldwin  v.  Trimble,  85  Md.  396,  36 
L.R.A.  489,  87  Atl.  176;  5  Cyc.  867; 
Home  V.  Smith,  159  U.  S.  40,  40  L.  ed. 
68,  15  Sup.  Ct.  Rep.  988;  Truett  v. 
Adams,  66  Cal.  218,  5  Pac.  96;  Thomp- 
son V.  Motor  Road  Co.  82  Cal.  4^)7,  23 
Pac.  130. 

A  deed  will  not  be  declared  void  for 
uncertainty  if  it  is  possible  by  any 
reasonable  rules  of  construction  to  as- 
certain from  description,  aided  by  ex- 
trinsic evidence,  what  property  is  in- 
tended to  be  conveved. 

Hubbard  v.  Whitehead,  221  Mo.  672, 
121  S.  W.  69;  Holley  v.  Currie,  58  W. 
Va.  70,  112  Am.  St.  Rep.  944,  51  S.  E. 
135;  Tetherow  v.  Anderson,  63  Mo. 
96;  Cravens  v.  Pettit,  16  Mo.  210; 
Dunn  V.  English,  23  N.  J.  L.  126;  Bol- 
linger County  V.  McDowell,  99  Mo. 
632,  13  S.  W.  100 ;  Reamer  v.  Nesmith, 
34  Cal.  624,  5  Mor.  Min.  Rep.  610; 
Devlin,  Deeds,  §  1012;   17  Cyc.  662; 


Hooten  v.  Comerford,  152  Mass.  591, 
23  Am.  St.  Rep.  861,  26  N.  E.  407; 
Reed  v.  Locks  &  Canals,  8  How.  274, 
12  L.  ed.  1077. 

The  Statute  of  Frauds  does  not  ap- 
ply where  the  contract  has  been  fully 
performed. 

Hoyle  V.  Bush,  14  Mo.  App.  408. 

The  description  in  a  deed  is  sufll- 
cient  if  the  object  covered  is  ascer- 
tainable with  the  aid  of  extrinsic  evi- 
dence. 

Amonett  v.  Montague,  63  Mo.  206; 
Livingston  County  v.  Morris,  71  Mo. 
603;  Orr  v.  How,  55  Mo.  328;  Brown 
V.  Walker,  11  Mo.  App.  285;  Cox  v. 
Hart,  145  U.  S.  389,  36  L.  ed.  74^,  12 
Sup.  Ct.  Rep.  962;  Mitchell  v.  D'Olier. 
68  N.  J.  L.  375,  59  L.R.A.  949,  53  Atl. 
467;  Blake  v.  Doherty,  5  Wheat.  359, 
5  L.  ed.  109;  Gates  v.  Paul,  117  Wis. 
170,  94  N.  W.  55. 

The  office  or  purpose  of  a  descrip- 
tion in  a  deed  is  to  furnish  the  means 
of  identification. 

Pipkin  V.  Allen,  29  Mo.  229;  Honev 
V.  Curry,  58  W.  Va.  70,  112  Am.  St 
Rep.  944,  51  S.  E.  135;  Mitchell  v. 
D'Olier,  68  N.  J.  L,  375,  59  LJI.A.  949, 
53  Atl.  467;  Blake  v.  Doherty.  5 
Wheat.  359,  5  L.  ed.  109;  Craven  v. 
Butterfield,  80  Ind.  503. 

A  description  in  a  deed  is  sufficient 
if  it  will  enable  a  person  of  ordinary 
prudence,  acting  in  good  faith  and 
making  inquiries  which  the  descrip- 
tion would  suggest  to  him,  to  identify 
the  land. 

Hayes  v.  Martin,  144  Ala.  532,  40 
So.  204;  Burton  v.  Mullenary,  147  Cal. 
259,  81  Pac.  544;  Ford  v.  Ford,  24  S. 
D.  644,  124  N.  W.  1108;  Bo^ard  v. 
Barhan,  52  Or.  121,  132  Am.  St,  Rep. 
676,  96  Pac.  673 ;  Harris  v.  Iglehart,  52 
Tex.  Civ.  App.  6,  113  S.  W.  170;  Walk- 
er V.  Lee.  51  Fla.  360.  40  So.  881 ;  Dev- 
lin, Deeds,  §S  1012  et  seq.;  Dorr  ▼. 
School  Dist.  40  Ark.  237. 

A  parallelogram  will  be  presumed 
to  have  been  intended  when  a  defi- 
nite and  fixed  corner  is  located. 

Smith  V.  Nelson.  110  Mo.  552,  19  S. 
W.  734;  Deal  v.  Cooper,  94  Mo,  62,  6 
S.  W.  707;  Devlin,  Deeds,  pp.  1922- 
1931;  5  Cyc.  ^  877. 

When  a  conveyance  on  its  face  or 
aided  by  judicial  knowledge  equally 
describes  two  or  more  persons  or 
things,  this  is  a  patent  ambiguity. 

Mudd  V.  Dillon.  166  Mo.  110,  65  S. 
W.  973;  Chambers  v.  Ringstaff.  69  Ala. 
140. 

Parol  evidence  that  is  not  i^pag^ 
nant  to  the  terms  of  the  writing  to 
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whieli  it  relates,  but  is  consistent  with 
and  explanatory  of  it,  is  admissible. 

Chouteau  v.  Uoddin,  39  Mo.  229,  90 
Anu  Dec.  462;  10  R.  C.  L.  p.  1019,  % 
212;  Gould  v.  Boston  Excelsior  Co.  91 
Me.  214,  64  Am.  St.  Rep.  221,  39  Atl. 
554;  Hayes  v.  Wabash  R.  R.  Co.  163 
Mich.  174,  13  L.R.A.iN.S.)  229,  128 
N.  W.  217. 

Courts  will  take  judicial  notice  of 
the  streets  within  a  city  and  the  di- 
rection in  which  they  run  and  their 
relation  to  each  other. 

Stealey  v.  Kansas  City,  179  Mo.  400, 
78  S.  W.  599. 

In  the  interpretation  of  deeds  inter 
partes,  courts  are  not  inclined  to  in- 
sist upon  that  accuracy  of  description 
required  in  sheriffs'  deeds  or  other 
transfers  of  property. 

Carter  v.  Holman,  60  Mo.  498. 

Graves,  J.,  delivered  the  opinion 
of  the  court: 

The  petition  is  in  conventional 
form  under  the  statute.  By  answer 
the  defendant  says  that  she  has  a 
lease  for  a  period  of  twenty  years 
on  a  portion  of  the  tract  of  land 
described  in  the  petition  of  plain- 
tiffs; that  plaintiff  John  Kleine 
marked  off  the  lot  100  by  70  feet, 
and  that  she  built  a  five-room  cot- 
tage thereon  and  fenced  it,  and  took 
possession  of  it;  that  the  said  John 
Kleine  assisted  her  in  the  building 
of  the  house  and  fences ;  that  there- 
after she  paid  rent  for  two  years. 
Keply  was  a  general  denial.  Trial 
before  the  court  resulted  in  a  judg- 
ment for  plaintifis  as  to  the  title 
being  in  tl^m,  but  the  further  judg- 
ment that  defendant  had  a  valid 
lease  for  twenty  years  upon  the 
tract  100  by  70  feet.  From  such 
judgment  plaintiffs  have  appealed. 

John  Kleine  and  the  defendant  are 
brother  and  sister.  In  1913  John 
Kleine  told  his  sister  that  she  could 
have  a  lease  upon  a  small  tract  ( 100 
by  70)  of  his  land  on  Coal  Bank  road 
in  the  city  of  St.  Louis.  He  pointed 
out  to  her  the  boundaries.  At  her 
own  cost  and  expense  she  built  a 
five-room  cottage  thereon  and  fenced 
the  land  and  took  possession  of  it. 
In  1916,  after  much  urging,  she  got 
John  Kleine  and  wife  to  execute  the 
following  lease : 


1887 

Lease. 

This  lease  made  and  entered  into 
by  and  between  John  and  Rose 
IGeine,  hereafter  referred  to  as  les- 
sor, and  Mary  L.  Kleine  hereafter 
referred  to  as  lessee. 

Said  lessor,  for  and  in  considera- 
tion of  a  rent  of  $5  to  be  paid  yearly 
by  said  lessee,  does  hereby  lease  unto 
said  lessee  the  follow^ing  described 
premises  situated  in  the  city  of  St. 
Louis,  state  of  Missouri. 

One  hundred  feet  running  west- 
ward on  Coal  Bank  road,  beginning 
at  private  road  fronting  house,  and 
70  feet  running  northward  on  pri- 
vate road  beginning  at  Goal  Bank 
road. 

This  lease  begins  June  15,  1913, 
expires  June  15,  1933.  Lessee  has 
the  right  to  remove  at  any  time  im- 
provements made  by  lessee. 

During  the  time  of  lease  said  les- 
see has  the  privilege  of  a  moderate 
use  of  water. 

Said  lessee  promises  to  sell  im- 
provements made  on  premises  for  a 
reasonable  price  at  any  time  when 
lessor  sells  the  land. 

Mary  L.  Kleine. 
Jno.  J.  Kleine. 
Rosa  Kleine. 

For  two  years  he  accepted  the 
money  for  the  rent,  but  thereafter 
he  declined  rent.  Conceiving  the 
lease  invalid,  he  and  his  wife 
brought  this  action.  Kleine's  testi- 
mony in  the  case  tends  to  leave  a 
bad  taste  in  the  judicial  mouth. 
Among  other  things,  he  requestea 
that  the  lease  be  signed  with  a  lead 
pencil,  and  says  that  he  "figured'' 
that  it  was  no  good  when  he  signed 
it,  '^because  there  was  no  starting 
point."  All  this  was  after  the  sister 
had  put  her  money  into  the  improve- 
ments. Further  details  will  be  left 
to  the  opinion. 

I.  It  is  clear  that  the  idea  of  John 
Kleine,  as  to  there  being  no  starting 
point  mentioned  in  the  lease,  is  with- 
out foundation.  The  lease  says: 
''One  hundred  feet  running  west- 
ward on  Coal  Bank  road,  beginning 
at  private  road  fronting  house,  and 
70    feet    running    northward    on 
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private  road  beginning  at  Co^al  Bank 
road." 

From  this  it  is  clear  that  the  start- 
ing point  is  the  intersection  of  Coal 
Bank  road  and  the  private  road. 
From  this  intersection,  or  starting 
point,  the  tract  was  to  be  100  feet 
on  Coal  Bank  road,  and  70  feet  on 

the     private     road, 

lemlnl-'  *"'*       ^^^^   ^^^    intersec- 
■tmiicteuvy  o£       tion  of  the  two.    In 

scription  in  the 
lease  gives  a  starting  point,  and  two 
sides  of  the  lot.  Having  a  fixed  cor- 
ner and  the  two  sides  given,  a  paral- 
lelogram will  be  presumed.  In  other 
words,  we  have  the  width  and  depth 
of  the  tract  given,  and  only  have 
to  extend  the  lines  to  get  a  parallelo- 
gram. 

In  Smith  v.  Nelson,  110  Mo.  552, 
19  S.  W.  734,  we  have  a  description 
calling  for  1  acre  in  the  corner  of  a 
government-surveyed  tract.  There 
we  had  only  the  starting  point.  We 
held  that  an  acre  in  a  square  form 
would  be  presumed  from  such  a  de- 
scription. So  in  this  case,  having 
the  starting  point  and  two  sides 
given,  we  will  presume  the  parties 
had  in  mind  a  parallelogram.  See 
also  2  Devlin,  Deeds,  p.  1922. 

We  have  no  doubt  about  the  fact 
that  this  lease  calls  for  a  parallelo- 
gram 100  by  70  feet,  with  the  long 
side  of  the  parallelogram  on  Coal 
Bank  road. 

The  idea  of  there  being  no  com- 
mon starting  point  for  the  respective 
sides  of  the  parallelogram  is  not 
borne  out  by  the  lease  itself. 
Whether  the  description  fails  for 
other  reasons  we  will  discuss  later, 

II.  The  real  issue  in  the  case  is 
not  the  views  expressed  by  John 
Kleine,  to  the  effect  that  he  signed 
the  lease  (in  lead  pencil,  at  his  own 
suggestion)  because  he  thought  it 
invalid,  owing  to  the  absence  of  a 
starting  point.  He  seems  not  only 
to  have  had  that  idea,  but  the  other 

-„„.„,.  •»  erroneous  view,  en- 
lead  pencil^  tcrtained  by  many 
.aiHeiency.  laymen,  that  a  deed 

cannot  be  signed  with  a  lead  pen- 
cil, but  must  be  signed  with  pen  and 


ink.  After  his  sister  had  expended 
her  money  on  a  five-room  cottage 
and  fences  upon  ground  which  he 
pointed  out  to  her,  it  required  two 
years  to  get  him  to  sign  a  lease. 
When  he  did  sign  it,  he  thought  that 
he  had  it  in  shape  to  beat  the  sister. 
And  all  this  after  he  had  accepted 
the  rent  for  the  first  two  years. 
What  Wagner,  J.,  said  in  Tetherow 
V.  Anderson,  63  Mo.  loc.  cit.  98,  is 
peculiarly  applicable  to  John  Kleine. 
That  learned  jurist  thus  spoke: 
'The  only  ground  urged  for  a  re- 
versal is  that  the  description  was 
so  uncertain  and  indefinite  that 
nothing  passed  by  the  plaintiff's 
deed.  This  claim  surely  comes  with 
a  bad  grace  from  the  plaintiff,  who 
acknowledges  that  he  sold  and  con- 
veyed the  land  by  that  description." 

The  appellant  Kleine  not  only 
went  upon  the  ground  and  marked 
out  the  lot  upon  which  the  sister 
was  going  to  build  her  little  home, 
but  he  assisted  her  agents  in  the 
building  of  the  cottage  and  fences, 
accepted  the  agreed  rent  for  two 
years,  and  finally  executed  the  lease 
in  writing,  after  telling  his  sister  to 
make  it  as  short  as  possible.  There 
is  no  question  that  the  house  is  there 
facing  the  private  road  mentioned. 
There  is  no  question  that  there  is 
and  was  a  private  road.  There  is  no 
question  that  Coal  Bank  road  is  and 
was  a  public  highway  in  the  city  of 
St.  Louis  and  state  of  Missouri. 
There  is  no  question  that  the  plain- 
tiffs owned  a  tract  of  land  (some  8 
acres  more  or  less)  on  this  pubhc 
road,  and  that  the  lease  was  intended 
to  cover  a  part  of  this  tract.  A  sur- 
veyor testified  that  he  could  and  did 
take  the  deed,  and  from  its  terms  lo- 
cated the  lot  leased,  after  findinfr 
out  the  property  on  Coal  Bank  road 
owned  by  the  plaintiffs.  In  other 
words,  once  given  their  property  on 
Coal  Bank  road,  the  tract  claimed  by 
defendant  could  be  located  by  the 
description  given  in  the  lease. 

The  real  issue  is  whether  the  de- 
scription taken  as  a  whole,  aided  bj 
such  extrinsic  evidence  as  may  be 
used  in  construing  the  ambiguous 
terms  of  the  contract,  is  sufficient  to 
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locate  the  land  described  in  this 
lease.  Thus,  in  Hubbard  v.  White- 
head, 221  Mo.  loc.  cit.  683,  121  S. 
W.  71,  Gantt,  P.  J.,  said :  "Extrin- 
sic evidence  is  always  admissible  to 
explain  the  calls  of  a  deed  for  the 
purpose  of  applying  them  to  the 
i.:vid.nce-to         subject-matter    and 

4fxplalii   callH   Im     thUS    glVe    Cfiect    tO 

•*""•*•  the  deed.    While  it 

is  true  that  a  deed  must  so  describe 
land  sought  to  be  conveyed  thereby 
that  it  can  be  identified,  that  is  cer- 
tain which  can  be  rendered  certain, 
and  in  construing  a  doubtful  de- 
scription in  a  grant  the  court  will 
put  itself  in  the  position  of  the  con- 
tracting parties  as  near  as  possible 
and  consider  the  circumstances  of 
the  transaction  between  them,  and 
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then  read  and  interpret  the  words 
nesd  in  the  light  of  these  circum- 
stances." 

The  proof  aliunde  in  this  case  lo- 
cated the  lands  of  plaintiffs  on  Coal 
Bank  road;  it  located  the  private 
road;  it  located  the  lot  pointed  out 
by  John  Kleine  to  his  sister;  it  lo- 
cated the  cottage  in  actual  existence 
when  the  lease  was  written;  it  lo- 
cated the  defendant  in  possession 
with  the  knowledge  and  consent  of 
plaintiffs.  With  this  information 
the  surveyor  said  he  could  and  did 
locate  the  leased  ground. 

Under  the  rule  in  the  Hubbard 
Case,  supra,  the  judgment  nisi  is 
right,  and  should  be  affirmed.  It  is 
so*  ordered. 

All  concur;  Blair,  P.  J.,  in  result. 
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Signature  with  lead  penciL 


An  examination  of  the  cas^s  which 
have  considered  the  question  under 
annotation  discloses  that,  at  least  so 
far  as  transactions  of  private  business 
are  concerned,  the  fact  that  the  sig- 
nature to  an  instrument  was  made 
with  a  lead  pencil  will  not  affect  its 
validity. 

Thus,  that  a  signature  with  lead 
pencil  is  sufficient  has  been  held  in 
Drefahl  v.  Security  Sav.  Bank  (1906) 
132  Iowa,  563,  107  N.  W.  179  (check)  ; 
Merrjtt  v.  Clason  (1815)  12  Johns. 
(N,  Y.)  102,  7  Am.  Dec.  286  (mem- 
orandum of  contract  of  sale) ;  Clason 
V.  Bailey  0817)  14  Johns.  (N.  Y.)  484 
(memorandum  of  contract  of  sale) ; 
Brown  v.  Butchers*  &  D.  Bank  (1844) 
6  Hill  (N.  Y.)  443,  41  Am.  Dec.  755 
(indorsement  on  bill  of  exchange) ; 
Porter  v.  Valentine  (1896)  18  Misc. 
213,  76  N.  Y.  S.  R.  902,  41  N.  Y.  Supp. 
507  (signature  of  underwriter  of  pol- 
icy of  insurance) ;  Re  Schoner,  8  Pa. 
Co.  Ct.  453  (signature  to  application 
for  liquor  license) ;  Myers  v.  Vander- 
belt  (1877)  84  Pa.  510,  24  Am.  Rep. 
227  (signature  to  will);  Closson  v. 
Steams  (1831)  4  Vt.  11,  23  Am.  Dec. 
245  (indorsement  of  promissory  note)  ; 
Geary  t.  Physic  (1826)  6  Barn.  &  C. 


234,  108  Eng.  Reprint,  87,  7  Dowl.  &  R. 
653,  4  L.  J.  K.  B.  147,  29  Revised  Rep. 
225  (indorsement  of  promissory  note)  ; 
Kleine  v.  Kleine  (reported  herewith) 
ante,  1335   (lease). 

But  in  Van  Platz  Brewing  Co.  v. 
Interstate  Ice  &  Cold  Storage  Co. 
(1912)  161  Mo.  App.  531,  143  S.  W. 
542,  while  admitting  the  general  rule 
that  a  signature  to  an  instrument  is 
sufficient  if  written  with  a  pencil  it 
was  held  that  where  a  voucher  draft 
required  that  the  signature  of  the  re- 
ceiptor should  be  in  ink,  a  signature 
in  lead  pencil  is  insufficient,  the  court 
saying  that  it  was  a  requirement 
which  could  be  rightfully  made  and  in- 
sisted upon. 

The  law  extends  great  indulgence 
to  looseness  and  inaccuracy  in  writ- 
ings necessary  to  the  transaction  of 
the  common  business  of  life,  propter 
simplicitatem  laicorum.  Otherwise 
the  fair  intention  of  the  parties  would 
frequently  be  defeated  by  their  want 
of  acquaintance  with  the  forms  of 
business,  and  by  the  haste  in  which 
such  writings  are  often  necessarily 
drawn  and  executed,  at  times  and  in 
places  when  and  where  the  means  of 
making  them  in  the  best  manner  and 
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with  the  best  materials  are  not  at 
hand.  Stone  v.  Sprague  (1851)  24  N. 
H.  309. 

"To  write  is  to  express  our  ideas 
by  letters  visible  to  the  eye.  The  mode 
or  manner  of  impressing  lAiose  letters 
is  no  part  of  the  substance  or  defini- 
tion of  writing.  A  pencil  is  an  in- 
strument with  which  we  write  with- 
out ink.  The  ancients  understood 
alphabetic  writing  as  well  as  we  do, 
but  it  is  certain  that  the  use  of  paper, 
pen,  and  ink  was  for  a  long  time  un- 
known to  them.  In  the  days  of  Job, 
they  wrote  upon  lead  with  an  iron  pen. 
The  ancients  used  to  write  upon  hard 
substances,  as  stones,  metals,  ivory, 
wood,  etc.,  with  a  style  or  iron  in- 
strument. The  next  improvement  was 
writing  upon  waxed  tables;  until  at 
last  paper  and  parchment  were  adopt- 
ed, when  the  use  of  the  calamus  or 
reed  was  introduced.  The  common 
law  has  gone  so  far  to  regulate  writ- 
ing as  to  make  it  necessary  that  a 
deed  should  be  written  on  paper  or 
parchment,  and  not  on  wood  or  stone. 
This  was  for  the  sake  of  durability 
and  safety;  and  this  is  all  the  regula- 
tion that  the  law  has  prescribed.  The 
instrument  or  the  material  by  which 
the  letters  were  to  be  impressed  on 
paper  or  parchment  has  never  yet 
been  defined ;  this  has  been  left  to  be 
governed  by  public  convenience  and 
usage;  and  as  far  as  questions  have 
arisen  on  this  subject  the  courts  have, 
with  great  latitude  and  liberality,  left 
the  parties  to  their  own  discretion. 
.  .  .  A. lead  pencil  is  generally  the 
most  accessible  and  convenient  in- 
strument of  writing  on  such  occasions, 
and  I  see  no  good  reason  why  we 
should  wish  to  put  an  interdict  on  all 
memoranda  written  with  a  pencil.  I 
am  persuaded  it  would  be  attended 
with  much  inconvenience  and  afford 
more  opportunities  and  temptation  to 
parties  to  break  faith  with  each  other 
than  by  allowing  the  writing  with  a 
pencil  to  stand.  It  is  no  doubt  very 
much  in  use.''  Glason  v.  Bailey  (1817) 
14  Johns.  (N,  Y.)  484. 

And  in  Geary  v.  Physic  (1826)  5 
Bam.  &  C.  234,  108  Eng.  Reprint,  87, 
it  was  said  that  'i;bere  is  no  authority 
for  saying  that  where  the  law  requires 


a  contract  to  be  in  writing  that  writing 
must  be  in  ink.  .  .  .  That  being  so, 
I  am. of  opinion  that  an  indorsement 
on  a  bill  of  exchange  maybe  by  writ- 
ing in  pencil.  There  is  not  any  great 
danger  that  our  decision  will  induce 
individuals  to  adopt  such  a  mode  of 
writing  in  preference  to  that  in  gen- 
eral use.  The  imperfection  of  this 
mode  of  writing,  its  being  so  subject 
to  obliteration,  and  the  impossibility 
of  proving  it  when  it  is  obliterated, 
will  prevent  its  being  generally  adopt- 
ed. There  being  no  authority  to  show 
that  a  contract  which  the  law  requires 
to  be  in  writing  should  be  written  in 
any  particular  mode  or  with  any  spe- 
cific material,  and  the  law  of  mer- 
chants requiring  only  that  an  indorse- 
ment of  bills  of  exchange  should  be 
in  writing  without  specifying  the 
manner  with  which  the  writing  is  to 
be  made,  I  am  of  opinion  that  the  in- 
dorsement in  this  case  was  a  sufficient 
indorsement  in  writing  within  the 
meaning  of  the  law  of  merchants,  and 
that  the  property  in  the  bill  passed  by 
it  to  the  plaintiff." 

However,  no  prudent  scrivener  will 
write  a  will  in  pencil  unless  under  ex- 
treme circumstances.  Whenever  so 
written,  any  appearance  of  alteration 
should  be  carefully  scrutinized.  Yet, 
inasmuch  as  the  statute  is  silent  on 
the  question,  we  cannot  say  that  the 
mere  fact  that  it  is  written  or  signed 
in  pencil  thereby  makes  it  invalid.  It 
IS  nevertheless  a  writing  known  :ind 
acknowledged  as  such  by  the  author- 
ities and  fulfils  the  requirements  of 
the  statute.  Myers  v.  Vanderbelt 
(1877)  84  Pa,  510,  24  Am.  Rep.  227. 

And  in  Re  Schoner  ( 1890)  8  Pa.  Ck>. 
Ct.  453,  the  court  said  that,  owing  to 
the  liability  to  erasures,  the  practice 
of  making  important  signatures  in 
pencil  ought  to  be  discouraged. 

In  the  case,  however,  of  a  signature 
required  by  law  to  be  made  by  a  public 
officer,  signatures  with  lead  pencil 
have  generally  been  held  to  be  insuffi- 
cient. 

Thus,  in  Stone  v.  Sprague  (1861)  24 
N.  H.  309,  an  officer's  indorsement  on  a 
snmmons  in  lead  pencil  was  held  to  be 
insufficient. 

And  in  United  States  v.  ThompsoB 
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(1812)  2  Cranch,  G.  C.  409»  Fed.  Gas. 
No.  16>484,  a  signature  in  pencil  of 
justice  of  peace  issuing  warrant  of 
arrest  was  held  insufficient  because  li- 
4ible  to  be  so  easily  obliterated. 

Also  in  Re  Thirty-third  Division 
(1906)  15  Pa.  Dist.  R.  350,  32  Pa.  Go. 
Gt.  571,  a  signature  to  petition  for  di- 
vision of  election  divisions,  in  lead 
pencil,  was  held  sufficient  ground  to 
defeat  the  granting  of  the  petition. 

In  Stone  v.  Sprague  (N.  H.)  supra, 
the  court  said  that  'i;he  indorsement 
which  the  statute  requires  to  be  made 
on  a  summons  is  the  act  of  a  public 
officer,  who  cannot  be  heard  to  excuse 
himself  on  the  ground  of  ignorance; 
who  is  bound  to  be  furnished  at  all 
times  with  the  means  of  discharging 
his  duty  in  a  safe  and  proper  manner ; 
and  who  has  no  right  to  be  in  such 
haste  as  to  prevent  him  from  doing 
all  that  the  law  requires  of  him,  with 
due  care  and  deliberation.  The  ap- 
parent object  of  the  law  requiring  a 
summons  to  be  indorsed  with  the  name 
of  the  officer  who  serves  it  is  to  give 
the  defendant  information  who  the 
officer  was  that  took  his  property,  and 
in  case  he  should  conceive  himself  to 
be  wronged  by  the  taking  or  detention 
of  the  property,  to  furnish  him  with 
prompt  and  certain  proof  against  a 
responsible  party.  This  object  will 
not  be  adequately  secured. if  the  in- 
dorsement is  such  that  it  may  be  eas- 
ily erased  and  obliterated  by  accident 
or  design.  If  indoi^sed  in  pencil  and 
left  at  the  defendant's  house,  before  it 
comes  to  his  hands  there  may  be  noth- 
ing on  it  to  show  by  whom  it  was 
served.  If  indorsed  at  an  attorney's 
office  when  the  sheriff  took  it,  and  car- 
ried it  about  with  other  papers  a  week 
or  a  month,  as  is  not  unfrequently  the 
case,  before  it  was  served,  there  could 
be  no  certainty  that  it  would  have  any 
legible  indorsement  on  it  at  the  end  of 
that  time.  ...  So  far  as  we  are 
informed,  this  is  the  first  trial  of  the 


kind  that  has  taken  place  in  the  state; 
but  if  such  indorsements  were  held  to 
be  legal,  it  would  not  be  likely  by  any 
means  to  be  the  last.  We  should  ex- 
pect indorsements  to  be  made  gener- 
ally in  that  way.  There  can  be  no 
hardship  in  holding  the  officer  to  make 
these  indorsements  in  a  way  to  avoid 
all  this  uncertainty.  He  can,  without 
any  disproportionate  trouble,  provide 
himself  at  all  times  with  the  means  of 
indorsing  his  process  iji  ink.  We  have 
seen  no  case  in  which  it  has  been  held 
that  the  record,  signature,  or  other 
writing,  required  by  law  to  be  made 
by  a  public  officer,  may  be  in  pencil 
marks;  but  if  an  officer's  indorsement 
on  a  summons,  made  in  pencil,  should 
be  decided  to  be  sufficient,  it  is  not  easy 
to  see  how  any  line  of  distinction  could 
be  established  which  should  prevent 
the  rule  from  being  extended  to  all 
cases  where  an  officer  is  required  to 
make  a  writing  or  a  record.  No  stat- 
ute requires  that  judgments  shall  be 
enrolled  or  deeds  recorded  in  ink. 
Bail  is  taken  by  a  m^re  indorsement 
of  his  name  on  the  writ.  He  would 
probably  be  held  chargeable  if  it  were 
done  in  pencil.  But  it  would  be  a 
dangerous  looseness  if  the  officer  were 
allowed  to  take  bail  and  discharge  the 
defendant  from  arrest,  where  the  only 
security  returned  was  a  pencil  mark 
on  the  writ,  which,  as  original  writs 
are  kept  and  used  in  our  practice, 
would  in  a  contested  case  seldom  re- 
main legible  till  the  plaintiff  obtained 
judgment.  ...  We  think  the  leg- 
islature never  intended  that  these  in- 
dorsements should  be  made  except  in 
a  permanent  manner,  that  would  effec- 
tually secure  the  object  of  the  law,  and 
that  an  indorsement  in  pencil  .  •  • 
is  not  sufficient." 

And  in  Re  Thirty-third  Division 
(Pa.)  supra,  it  was  said  that  the  prac- 
tice is  not  a  proper  one  and  is  not  to 
be  encouraged.  J.  H.  B. 
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AMERICAN  FUEL  COMPANY  OF  UTAH,  Plflf.  in  Certiorari, 

V. 

INDUSTRIAL  COMMISSION  OF  UTAH  et  al. 

Utah  Supretne  Court  --^  January  28,  1920, 

(—  Utah,  — ,  187  Pac.  633.) 

Workmen's  compensation  —  effect  of  insolvency  of  insurer. 

Securing  insurance  for  the  payment  of  awards  under  the  Workmen's 
Compensation  Act  does  not  relieve  the  employer  from  liability  in  case  the 
insurer  becomes  insolvent,  under  a  statute  providing  that  employers  shall 
secure  compensation  to  their  employees  by  insuring  and  keeping  insured 
the  payment  of  such  compensation  with  any  stock  company  authorized 
to  do  business  in  the  state,  and  that  the  employer  or  the  insurer  shall  pay 
compensation  for  injuries  received;  esi)ecially  where  other  provisions  of 
the  act  indicate  an  intention  to  make  both  the  employer  and  insurance 
carrier  liable  for  the  payment  of  the  compensation. 

[See  note  on  this  question  beginning  on  page  1346.] 


Certiorari  to  the  Industrial  Commission  to  review  its  award  to  claim- 
ant, defendant  Lappas,  in  a  proceeding  by  him  to  recover  compensation 
for  injuries  received  while  in  the  employ  of  plaintiff.    Petition  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dey»  Hoppaugh,  and  Mark, 

for  plaintiff : 

The  Industrial  Commission  is  given 
no  power  or  authority  under  the  act 
to  make  an  award  against  an  employ- 
er, but  is  restricted  solely  to  awarding 
compensation  in  proper  cases  out  of 
the  fund  provided  by  the  act,  and  the 
award,  as  against  plaintiff,  is  void, 
and  should  be  annulled. 

Industrial  Commission  v.  Daly  Min. 
Co.  —  Utah,  — ,  172  Pac.  301;  Indus- 
trial Commission  v.  Evans,  —  Utah, 
— ,  174  Pac.  825;  Reinholz  v.  Indus- 
trial Commission,  96  Ohio  St.  457,  119 
N.  E.  129;  Scranton  Leasing  Co.  v. 
Industrial  Commission,  —  Ufah,  — , 
170  Pac.  976;  Winfleld  v.  New  York 
C.  &  H.  R.  R.  Co.  168  App.  Div.  361, 
153  N.  Y.  Supp.  499;  Fidelity  &  C.  Co. 
v.  House,  —  Tex.  Civ.  App.  — ,  191 
S.  W.  155;  Post  V.  Burger  &  Gohlke, 
216  N.  Y.  544,  111  N.  E.  351,  Ann.  Cas. 
1916B,  158,  10  N.  C.  C.  A.  888;  Brad- 
bury, Workmen's  Compensation,  3d  ed. 
p.  1181. 

Messrs.  Dan  B.  Shields,  Attorney 
General,  Oliver  C.  Dalby,  James  H. 
Wolfe,  and  Herbert  Van  Dam,  Jr.,  As- 
sistant Attorneys  General,  for  defend- 
ants: 

The  fact  that  the  Industrial  Com- 
mission Act  requires  the  employer  to 
secure  compensation  does  not  absolve 


him  from  all  liability  for  compensa- 
tion, and  substitute  his  insurance  car- 
rier as  the  only  party  liable. 

Industrial  Commission  v.  Evans,  — 
Utah,  — ,  174  Pac.  825;  Stertz  v.  Indus- 
trial Ins.  Commission,  91  Wr.sh.  588, 
158  Pac.  256,  Ann.  Cas.  1918B,  357: 
Crockett  v.  International  R.  Co.  170 
App.  Div.  122,  155  N.  Y.  Supp.  692. 

Weber,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  a  corporation  under  the 
laws  of  Utah,  procured  the  issuance 
by  this  court  of  a  writ  of  certiorari 
directed  to  defendants.  In  its  peti- 
tion plaintiff,  inter  alia,  alleges  that 
on  April  21,  1919,  Theras  Lappas 
filed  an  application  with  the  Indus- 
trial Commission  praying  for  com- 
pensation for  personal  injuries  suf- 
fered by  accident  arising  out  of  and 
in  the  course  of  the  employment  of 
said  applicant  by  the  American 
Fuel  Company,  the  plaintiff;  that 
on  the  26th  of  September,  1919,  a 
formal  hearing  was  had  before  the 
Industrial  Commission,  when  the 
plaintiff  appeared  and  presented 
evidence  showing  that  it  had  com- 
plied with  the  requirements  of  § 
3114,  Comp.  Laws  Utah  1917,  and 


AMERICAN  FUEL  CO. 

(__  Utah,  —, 

had  secured  compensation  to  its  em- 
ployees by  insuring  and  keeping  in- 
sured the  payment  of  said  compen- 
sation in  the  Guardian  &  Guaranty 
Company^  a  stock  corporation  au- 
thorized to  transact  the  business  of 
workmen's  compensation  insurance 
in  this  state,  and  that  on  said  date 
petitioner  held  a  binding  policy  of 
insurance  in  said  Guardian  Casual- 
ty &  Guaranty  Company,  executed 
and  delivered  to  it  in  conformity 
with  the  provisions  of  the  Work- 
men's Cofnpensation  Act;  that  the 
policy  covered  the  payment  of  com- 
pensation to  ail  of  its  employees  at 
its  mines  at  Neslen,  Utah,  including 
the  applicant,  Theras  Lappas.;  that 
said  policy  was  in  full  force  and  ef« 
feet  at  the  time  of  said  accident, 
to   wit,    July   25,    1917;   that   the 
Guardian     Casualty    &    Guaranty 
Company  recognized  its  liability  to 
the  applicant  and  for  a  considerable 
period  of  time  made  payments  to 
him,  as  compensation  and  hospital 
expense,  to  an  amount  in  excess  of 
$550 ;  that  the  Guardian  Casualty  & 
Guaranty  Company  does  not  deny  its 
liability,  but  that  said  company  is  in 
the  hands  of  a  receiver;  that  on' 
October    29,    1919,    the    Industrial 
Commission  made  and  entered  its 
award  and  order  requiring  petitioner 
to  pay  to  the  applicant  the  sum  of 
$968.95  as  compensation  for  said  in- 
juries; that  on  November  22,  1919, 
the  petitioner  made  application  for 
rehearing  before  the  Industrial  Com- 
mission on  the  ground  that  the  In- 
dustrial  Commission   was   without 
jurisdiction  to  order  petitioner  to 
pay  the  award,  and  that  said  Com- 
mission acted  in  excess  of  its  powers 
in  making  and  entering  said  award. 
Defendants  have  filed  a  demurrer 
to  the  petition  on  the  ground  that 
the  facts  therein  stated  are  not  suffi- 
cient to  constitute  a  cause  of  action. 
It  is  the  claim  of  petitioner  that,  by 
procuring  insurance,  it  was  relieved 
from  all  liability  to  pay  compensa- 
tion to  its  injured  employee,  and 
that  the  sole  liability  to  pay  the 
compensation  ordered  by  the  Com- 
mbsioiD  devolved  upon  the  Guardian 
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Casualty  &  Guaranty  Company,  the 
insolvent  insurance  carrier. 

Comp.  Laws  Utah  1917,  §§  3113 
and  3114,  are  as  follows : 

"Sec.  3113.  If  a  workman  re- 
ceives personal  injury  by  accident 
arising  out  of  and  in  the  course  of 
his  employment,  his  employer  or  the 
insurance  carrier  shall  pay  compen- 
sation in  the  amounts  and  to  the 
person  or  persons  hereinafter  speci- 
fied. 

"Sec.  3114.  Employers,  but  not 
including  municipal  bodies,  shall  se- 
cure compensation  to  their  employ- 
ees in  one  of  the  following  ways : 

"1.  By  insuring  and  keeping  in- 
sured the  payment  of  such  compen- 
tion  with. the  state  insurance  fund; 
or 

"2.  By  insuring  and  keeping  in- 
sured the  payment  of  such  compen- 
sation with  any  stock  corporation 
or  mutual  association  authorized  to 
transact  the  business  of  workmen's 
compensation  insurance  in  the 
state;  or 

"3.  By  furnishing  to  the  Commis- 
sion satisfactory  proof  of  financial 
ability  to  pay  direct  Uie  compensa^ 
tion  in  the  amount  and  manner  and 
when  due  as  provided  for  in  this 
title. 

"In  the  latter  case  the  Commis- 
sion may  in  its  discretion  require 
the  deposit  of  acceptable  security, 
indemnity,  or  bond  to  secure  the 
payment  of  compensation  liabilities 
as  they  are  incurred.  All  stock  cor- 
porations or  mutual  associations 
transacting  the  business  of  work- 
men's compensation  insurance  in 
this  state  under  the  terms  of  subdi- 
vision 2  of  this  section  shall  be  sub- 
ject to  the  rules  and  regulations  of 
the  Commission  with  respect  to 
rates  to  be  charged,  and  methods  of 
compensation  to  be  used." 

What  is  meant  by  the  words  "em- 
ployers shall  secure  compensation  to 
their  employees"?  Does  it  mean 
they  shall  obtain  an  insurance  policy 
and  thereby  be.  relieved  of  all  re- 
sponsibility to  the  employees,  who 
have  no  voice  in  making  the  selec* 
tton  of  the  insurance  carrier?  Or 
does   it   not   plainly   appear,   both 
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from  the  letter  and  the  spirit  of  the 
law,  that  the  employer  ''shall  se- 
cure^' — make  sure,  make  more  cer- 
tain— the  payment  of  compensation, 
leaving  the  obligation  still  that  of 
the  employer  ?  The  primary  obliga- 
tion on  the  part  of  the  employer  is 
to  pay  compensation  when  awarded. 
Insurance  is  incidental,  though  im- 
portant. It  is  necessar3%  because 
employers  sometimes  fail  in  busi- 
ness, and  because  payments  to  in- 
jured employees  or  their  depend- 
ents are  frequently  distributed  over 
long  periods  of  time.  To  make  more 
certain  the  prompt  pajrment  of 
these  awards  the  insurance  feature 
was  provided  by  the  law.  In  har- 
mony with  §  3114  is  §  3116,  which 
reads:  "Every  policy  of  insurance 
covering  the  liability  of  the  employ- 
er for  compensation,  whether  issued 
by  the  Commission  or  by  a  stock 
company,  or  by  a  mutual  association 
authorized  to  transact  workmen's 
compensation  insurance  in  this 
state,  shall  cover  the  entire  liability 
of  the  employer  to  his  employees 
covered  by  the  policy  or  contract, 
and  also  shall  contain  a  provision 
setting  forth  the  right  of  the  em- 
ployees to  enforce  in  their  own 
names,  either  by,  at  any  time,  filing 
a  separate  claim,  or  by,  at  any  time, 
making  the  insurance  carrier  a 
party  to  the  original  claim,  the  lia- 
bility of  the  insurance  carrier  in 
whole  or  in  part  for  the  payment  of 
such  compensation;  provided,  how- 
ever, that  payment  in  whole  or  in 
part  of  such  compensation,  by  either 
the  employer  or  the  insurance  car- 
rier, shall,  to  the  extent  thereof,  be 
r.  bar  to  the  recovery  against  the 
other  of  the  amount  so  paid." 

Why  provide  that  the  employee 
tile  a  separate  claim  against  the  in- 
surance carrier  if  the  employer  is  . 
not  liable,  and  why  make  the  insur- 
ance carrier  a  party  to  the  original 
claim  ?  Why  provide  that  payment, 
in  whole  or  in  part,  by  either  the 
employer  or  the  insurance .  carrier, 
shall,  to  the  extent  tiiereof ,  be  a  bar 
to  the  recovery  against  the  otiier  of 
the  amount  so  paid,  unless  both  ar^ 
Uable? 


Section  SI  17  provides:  "Every 
such  policy  and  contract  shall  con- 
tain a  provision  that,  as  between 
the  emplc^ee  and  the  insurance  car- 
rier, the  notice  to  or  knowledge  of 
the  occurrence  of  the  injury  on  the 
part  of  the  employer  shall  be  deemed 
notice  or  knowledge,  as  the  case 
may  be,  on  the  part  of  the  insurance 
carrier;  that  jurisdiction  of  tbe  em- 
ployer shall,  for  the  purpose  of  this 
title,  be  jurisdiction  of  the  insur- 
ance carrier,  and  that  the  insurance 
carrier  shall  in  all  tilings  be  bound 
by  and  subject  to  the  orders,  find- 
ings, decisions,  and  awards  rendered 
against  the  employer  for  the  pay- 
ment of  compensation  under  the 
provisions  of  this  title." 

If  the  employer  is  relieved  from 
liability  when  he  procures  his  in- 
surance, why  should  an  award  be 
rendered  against  him?  The  em- 
ployer is  the  one  against  whom  ju- 
risdiction must  be  obtained,  and  the 
insurance  company  is  bound  by  the 
orders  and  awards  against  the  em- 
ployer, whose  primary  liability 
seems  to  be  recognized  by  the  sec- 
tion just  quoted. 

Section  3118  reads:  ''Every  such 
policy  and  contract  shall  contain  a 
provision  to  the  effect  that  the  in- 
solvency or  bankruptcy  of  .the  em- 
ployer, and  his  disclmrge  therein, 
shall  not  relieve  the  insurance  car- 
rier from  the  payment  of  compen- 
sation for  injuries  or  death  sus- 
tained by  an  employee  during  the 
life  of  such  policy  or  contract." 

Discussing  the  above  section,  the 
attorney  general  aptly  says  in  his 
brief :  "In  considering  this  section 
the  thought  immediately  occurs, 
why,  if  the  employer  is  not  liable, 
provide  that  insolvency  or  bank- 
ruptcy shall  not  relieve  the  insur- 
ance carrier?  If  he  was  never  li- 
able, under  the  plaintifTs  theory, 
why  should  his  insolvency  or  sol- 
vency, bankruptcy  or  prosperity, 
make  any  difference  in  its  ef- 
fect upon  the  insurance  carrier? 
This  section  was  inserted  to  save 
the  situation  from  tiie  princi- 
ple that  an  insolvcoM^y  or  bank- 
ruptcy, or  a  discharge  therefrom,  of 
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the  employer,  should  relieve  the  in- 
surance carrier.  But  why  should  it 
be  necessary  to  save  the  situation 
from  such  a  legal  principle  if  the 
carrier  were,  from  the  beginning, 
the  only  and  original  one  liable? 
Why  fi(peak  of  turn  not  being  re- 
leased on  the  contingency  of  the  em- 
ployer being  unable  to  pay  because 
of  insolvency  or  bankruptcy,  if  the 
employer  was  never  liable,  regard- 
less of  him  being  solvent  or  insol- 
vent, bankrupt  or  flourishing?" 

Section  3119  is  as  follows: 
"Each  county,  city,  town,  or  school 
district  which  is  liable  to  its  em- 
ployees for  compensation  may  in- 
sure in  the  state  insurance  fund  or 
pay  compensation  direct/* 

If  a  county,  city,  town,  or  school 
district  procures  insurance,  it  cer- 
tainly is  not  absolved  from  its  pri- 
mary liability  to  pay  compensation, 
and  yet  there  is  no  difference  as  be- 
tween private  and  public  employers ; 
both  are  liable  for  compensation; 
but  the  public  employer  is  exempt 
from  the  obligation  to  secure  such 
payment.  Otherwise  their  obliga- 
tions are  the  same. 

Section  3126  is  as  follows :  ''If  a 
workman  who  has  been  hired  in  this 
state  receives  personal  injury  by  ac^ 
4:ident  arising  out  of  and  in  the 
course  of  such  employment,  he  shall 
be  entitled  to  compensation  accord- 
ing to  the  law  of  this  state  as  pro- 
vided for  in  this  title,  even  though 
such  injury  was  received  outside  of 
this  state.  If  a  workman  who  has 
been  hired  outside  of  this  state  is 
injured  while  engaged  in  his  em- 
ployer's business,  and  is  entitled  to 
compensation  for  such  injury  under 
the  law  of  the  state  where  he  was 
bired,  he  shall  be  entitled  to  enforce 
against  his  employer  his  rights  in 
this  state  if  his  rights  are  such  that 
they  can  reasonably  be  determined 
and  dealt  with  by  the  Commission 
and  the  court  in  this  state." 

The  provision  that  the  employee 
shall  he  entitled  to  enforce  his 
rights  against  his  employer  is  an- 
<yti^er  recognition  of  the  principle 
that  the  employer  is  primarily  lia- 
ble for  compensation.    This  thought 
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v.  INDUSTRIAL  COM.  1345 

187  Pac.  6SS.) 

is  emphasized  in  §  3132,  which 
reads,  in  part:  "Tne  right  to  re- 
cover compensation  pursuant  to  the 
provisions  of  this  title  for  injuries 
sustained  by  an  employee  shall  be 
the  exclusive  remedy  against  the 
employer.    ..." 

Section  3134  reads:  "Every  em- 
ployee, or  his  legal  representative 
in  case  death  results,  who  makes 
application  for  an  award,  or  accepts 
compensation  from  an  employer, 
waives  his  right  to  exercise  his  op- 
tion to  institute  proceedings  in  any 
court.  Every  employee,  or  his  legal 
representative  in  case  death  results, 
who  exercises  his  option  to  institute 
proceedings  in  court,  as  provided  in 
this  title,  waives  his  right  to  any 
award  or  direct  payment  of  com- 
pensation from  his  employer." 

It  will  be  noticed  that  this  section 
uses  the  words  ''compensation  from 
an  employer"  and  ''direct  paymefat 
of  compensation  from  his  em- 
ployer,"— not  from  the  insurance 
carrier. 

Section  8127  provides  that  em- 
ployers who  comply  with  the  provi- 
sions of  §  8114  shall  not  be  liable  to 
respond  in  damages  for  injuries 
sustained  by  their  employees  not  re- 
sulting in  death.  If  compl3ring  with 
§  8114  and  obtaining  insurance  re- 
lieves the  employer  from  all  liabil- 
ity, as  contended  by  plaintiff,  why 
say  he  "is  not  liable  to  respond  in 
damages,"  leaving  the  unavoidable 
inference  that  he  is  still  liable  for 
compensation  ? 

Reading  the  statute  as  a  whole, 
and  considering  all  of  its  provisions, 
the  plain  and  unmistakable  import 
of  the  language  of  the  act  compels 
the  conclusion  that  the  right  to  com- 
pensation arises  out  of  the  relation 
existing  between  employer  and  em- 
ployee; that  compensation  is  a  tax 
upon  industry  or  upon  the  em- 
ployer's business,  a  tax  that  is 
added  to  the  price  of  the  product 
and  is  ultimately  paid  by  the  con- 
sumer; that  the  employer  is  pri- 
marily liable  for  compensation  to 
tiie  employee;  that  both  employer 
and  insurance  carrier  are  liable  for 
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the  payment  of  compensation  to  the 

inj  ured  employee ; 
and  that  the  de- 
fault of  either  will 
not  excuse  payment 
by  the  other. 
The  .demurrer  to  the  petition  is 

therefore  sustained ;  plaintiff's  peti- 


compenaaitlon— 
effect   of 
insolTeney  of 
Insurer* 


tion  is  dismissed,  and  the  Commis- 
sion's award  is  affirmed.  Plidntiff 
to  pay  costs. 

Corfman,  Ch.  J.,  and  Gideon  and 
Thurman,  JJ.,  concur. 

Fricky  J.,  being  disqualified,  did 
not  participate  herein. 


ANNOTATION. 

WoriaiMii'ft  oompeBMitioii,  insolvency  of  msorer  or  employer,  as  affecting 

Uabflity  for  con4>enMition. 


The  determination  of  the  several 
rights  of  the  parties  in  case  of  the 
insolvency  or  bankruptcy  of  the  em- 
ployer or  insurer  depends  upon  the 
provisions  of  the  compensation  act  in 
force  in  the  jurisdiction  where  the 
question  arises. 

It  will  be  observed  that  in  the  re- 
ported case   (American  Fuel  Co.  v. 
Industrial  Commission,  ante,  1342), 
the  taking  of  insurance  for  the  pay- 
ment of  compensation  awards  under 
the  Workmen's  Compensation  Act  was 
held  not  to  relieve  the  employer  from 
'  liability  where  the  insurer  was  insolv- 
:  ent,  and  the  act  provided  that  employ- 
ers  ''shall    secure   compensation"   to 
> -their  employees  by  insurittg,  and  ke^- 
.'  ing   insured,   the    payment    of    such 
compensation  with  any  stock  company 
authorized  to  do  business  in  the  state, 
and  that  the  employer  or  the  insurer 
should  pay  compensation  for  injuries 
received^  and  that  the  policy  should 
.  contain  a  provision  to  the  effect  that 
the  insolvency  or  bankruptcy  of  the 
.einployer  should  not  relieve  the  in- 
'  surer  from  payment  of  compensation, 
the  court  holding'  that  these  provi- 
sions, read  with   reference  to   other 
clauses  of  the  act,  showed  an  intention 
"  to  make  the  employer  primarily  liable, 
and  that  both  the  employer  and  insur- 
er were  liable  for  the  payment  of  com- 
pensation to  an  injured  employee,  and 
that  the  default  of  either  did  not  ex- 
cuse payment  by  the  other. 

In  Illinois  Indemnity  Exch.  v.  Indus- 
trial Commission   (1919)  289  111.  283, 
124  N.  E.  666,  a  section  of  the  Work- 
.  men's  Compensation  Act  provided  that 
.  any  person  who  should  become  entitled 
to  compensation  under  the  act  should. 


"in  the  event  of  his  inability  to  recover 
such  compensation  from  the  employer 
on  account  of  his  insolvency,  be  subro- 
gated to  all  the  rights  of  such  employ- 
er against  any  insurance  company, 
association,  or  insurer  which  may 
have  insured  such  employer  against 
loss  growing  out  of  the  compensation 
required  by  the  provisions  of  this  act 
to  be  paid  by  such  employer,  and,  in 
such  event  only,  the  said  insurance 
company,  association,  or  insurer  shall 
become  primarily  liable  to  pay  to  the 
employee  or  his  personal  represent- 
ative the  compensation  required  by 
the  provisions  of  this  act  to  be  paid 
by  such  employer."  It  was  held  that 
by  this  provision,  in  case  of  the  em- 
ployer's insolvency,  the  legislature  in- 
tended to  charge  the  liability  directly 
to  the  insurer,  and  make  it  primarily 
liable  to  the  employee;  and  under  §  15 
of  the  act,  giving  the  Industrial  Com- 
mission jurisdiction  over  the  operation 
and  administration  of  the  act,  the 
Commission  was  held  to  have  jurisdic- 
tion to  enforce  the  employee's  claim 
directly  against  the  insurer  without 
first  having  procured  a  judgment,  not- 
withstanding a  provision  of  the  insur- 
er's policy  making  the  procurement  of 
a  judgment  a  condition  of  liability, 
where  there  was  also  a  rider  attached 
to  the  policy,  providing  that  it  intend- 
ed covering  such  legal  liability  of  the 
insured  as  was  imposed  by  the  Woric- 
men's  Compensation  Act. 

It  is  provided  by  subsec.  1  of  §  5  of 
the  English  act  that,  where  an  employ- 
er had  entered  into  a  contract  with 
any  insurers  respecting  any  liability 
under  the  act  to  any  workman,  then, 
in  the  event  of  the  employer  beccMBiing 
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bankrupt,  or  making  a  composition  or 
arrangement  with  his  creditors,  or,  if 
the  employer  is  a  company,  in  the 
event  of  the  company  having  com- 
menced to  be  wound  up,  the  rights  of 
the  employer  against  the  insurers  as 
respects  that  liability  shall,  notwith- 
standing anything  in  the  enactments 
relating  to  bankruptcy  and  the  wind- 
ing up  of  companies,  be  transferred  to 
and 'rest  in  the  workman,  and  upon 
any  such  transfer  the  insurers  shall 
have  the  same  rights  and  remedies, 
and  be  subject  to  the  same  liabilities, 
as  if  they  were  the  employer;  so,  how- 
ever, that  the  insurers  shall  not  be 
under  any  greater  liability  to  the 
workman  than  they  would  have  been 
under  to  the  employer.  And  it  is  pro- 
vided by  subsec.  2  of  §  5  that  "if  the 
liability  of  the  insurer  to  the  work- 
man is  less  than  the  liability  of  the 
employer  to  the  workman,  the  work- 
man may  prove  for  the  balance  in  the 
bankruptcy  or  litigation." 

In  Re  Pethick  [1915]  1  Ch.  (Eng.) 
26,  [1914]  W.  N.  403,  84  L.  J.  Ch.  N. 
S.  285,  112  L.  T.  N.  S.  212,  69  Sol.  Jo. 
74,  [1915]  H.  B.  R.  59,  [1916]  W.  C.  ft 
Ins.  Rep.  5,  8  B.  W.  C.  C.  387,  the  em- 
ployer,  and  the  company  in  which  in* 
surance  had  been  taken  by  the  em- 
ployer, went  into  bankruptcy,  and  it 
was  held  that  §  5,  above  set  out,  was 
fatal  to  any  claim  by  the  employee  to 
a  right  of  priority,  or  to  a  right  to 
prove  his  claim  for  compensation 
against  his  employer,  but  that  the  em- 
ployee could  prove  his  claim  only^ 
against  the  insurer. 

And  in  RenicSiaw  Iron  (3o.  [1917]  1 
Ch.  (Eng.)  199,  116  L.  T.  N.  S.  766,  61 
Sol.  Jo.  147,  where  an  insurer,  which 
had  issued  a  policy  to  an  employer, 
was  ordered  to  be  wound  up  compul- 
Borily,  and  subsequently  the  employer 
was  also  wound  up,  it  was  held,  under 
subsec.  1  of  §  5,  set  out  supra,  that  the 
right  of  the  employer  to  prove  in  the 
proceedings  of  the  insurer  was  trans- 
ferred to  employees  who  had  sustained 
injuries,  and  that,  under  subsec.  2  of 
{5-  6,  supra,  the  employees  were  entitled 
to  prove  in  the  employer's  proceedings 
only  for  the  amount  of  their  claims  not 
covered  by  the  insurance. 

And   in    Craig    v.   Royal    Ins.    Co. 


[1914]  W.  N.  (Eng.)  442,  84  L.  J.  K.  B. 
N.  S.  333,  112  L.  T.  N.  S.  291,  [1915] 
H.  B.  R.  57,  L1915]  W.  C.  ft  Ins.  Rep. 
139,  8  B.  W.  C.  C.  339,  it  was  held  that 
upon  an  employer's  becoming  bank- 
rupt, the  rights  which  he,  or  his  trus- 
tees in  bankruptcy,  had  against  the 
insurer,  were  vested  in  the  employee, 
and  that  the  employer's  right  of  in- 
demnity against  the  insurer  was  lost, 
and  that  the  trustees  of  a  bankrupt 
employer  had  no  right  to  repaynient 
from  an  insurer  of  amounts  paid  to  an 
injured  employee  as  compensation. 

Under  the  provisions  of  the  English 
act  the  employee  is  entitled  only  to  the 
employer's  rights  against  the  insurer; 
and  where  a  policy  of  insurance,  is- 
sued to  an  employer  which  has  become 
bankrupt^  contained  a  clause  requiring 
disputes  between  the  insurers  and  the 
employers  to  be  submitted  to  arbitra- 
tion, and  there  was  a  genuine  dispute, 
it  was  held  that  an  injured  employee 
could  not  take  proceedings  in  the  coun- 
ty court  to  have  compensation  award- 
ed until  the  dispute  had  been  submit- 
ted to  arbitration  and  an  award  had 
been  made.  King  v.  Phoenix  Assur. 
Co.  [1910]  2  K.  B.  (Eng.)  666,  80  L.  J. 
K.  B.  N.  S.  44,  108  L.  T.  N.  S.  68,  8  B- 
W.  C.  C.  442. 

In  Daff  V.  Midland  Colliery  Owners'^ 
Mut.  Indemnity  Co.  [1913]  W.  N. 
(Eng.)  256,  82  L.  J.  K.  B.  N.  S.  1840, 
109  L.  T.  N.  S.  418,  29  Times  L.  R. 
780,  57  Sol.  Jo.  778,  6  B.  W.  C.  C.  799, 
where  the  employer,  a  member  of  a 
mutual  insurance  company,  was  bank- 
rupt, the  insurance  company  was  held 
liable,  under  §  6  of  the  Workmen's 
Compensation  Act,  to  pay  compensa- 
tion to  a  workman  employed  by  such 
member,  who  was  injured  prior  to  a 
default  by  the  employer  in  the  payment 
of  a  call  by  the  association,  notwith- 
standing an  article  of  the  association 
providing  that  ''whenever  a  member's 
protection  has  been  determined  .  .  . 
he  shall  not  be  entitled  to  any  indem- 
nity in  respect  of  any  accident,"  such 
provision  being  held  not  to  refer  to 
accidents  which  had  occurred  prior  to 
the  determination  of  membership  in 
the  association. 

In  Brzinski  v.  Acme  Body  Co.  (1914) 
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37  N*  J.  L.  J.  183,  a  claim,  under  the 
Employers'  Liability  Act,  by  an  in- 
jured employee,  was  held  to  be  for 
injuries,  and  not  a  claim  for  wages, 
entitled  to  priority  as  against  his 
bankrupt  employer's  estate  under  the 
Bankruptcy  Act,  providing  that  wages 
due  to  workmen  and  clerks,  earned 
within  three  months  before  the  com- 
mencement of  proceedings,  should 
have  priority,  but  the  claim  of  the 
employee  was  held  to  have  priority  un- 


der another  section  of  the  Bankruptcy 
Act,  giving  priority  to  debts  owing  io 
any  person  who,  by  the  laws  of  the 
states  or  the  United  States,  is  entitled 
to  priority,  where  the  Employers' 
Liability  Act  provided  that  the  right 
of  compensation  granted  by  the  act 
should  have  the  same  preference 
against  the  assets  of  the  employer  as 
is  now,  or  may  hereafter  be,  allowed 
by  law  for  a  claim  for  unpaid  wages 
for  labor.  J.  T-  W* 


EX  PARTE  CHARLES  E.  BALL. 

Kansas  Supreme  Court -^  March  23,  1920 » 

(106  Kan.  536,  188  Pac.  424.) 

Bail  —  right  of  one  charged  with  murder. 

Murder  in  the  first  degree  not  being  punishable  capitally,  persons 
charged  with  that  offense  are  bailable,  under  the  self -executing  provision 
of  the  Bill  of  Rights  that  all  persons  shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses  where  proof  is  evident  or  the  presumption  great, 
notwithstanding  the  Statute  of  1911,  which  provides  that  persons  charged 
with  the  crime  of  murder  in  the  first  degree  shall  not  be  admitted  to  bail 
when  the  proof  is  evident  or  the  presumption  great. 

[See  note  on  this  question  beginning  on  i^age  1362.] 

Headnote  by  BVRCH,  J. 


Application  by  petitioner  for  a  writ  of  habeas  corpus  to  obtain  admis- 
sion to  bail.    Writ  granted. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dale,  Amidon,  Buckland,  & 
Hart  and  Sam  P.  Ridings  for  peti- 
tioner. 

Mr.  A.  M.  Jackson  for  respondent. 

Burch,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  was  arrested  on  a 
warrant  charging  murder  in  the  first 
degree,  and  at  the  conclusion  of  a 
preliminary  examination  was  bound 
over  to  the  district  court,  without 
bail.  The  writ  of  habeas  corpus  was 
prayed  for  to  obtain  admission  to 
bail,  which  this  court  granted. 

The  territorial  Crimes  Act  of  1859 
contained  the  following  provisions : 

"Section  1.  Every  murder  which 
shall  be  committed  by  means  of  poi- 
son or  by  lying  in  wait,. or  by  any 
other  kind  of  wilful,  deliberate  and 


premeditated  killing,  or  which  shall 
be  committed  in  the  perpetration  or 
attempt  to  perpetrate  any  arson, 
rape,  robbery,  burglary  or  other  fel- 
ony, shall  be  deemed  murder  in  the 
first  degree. 

"Sec.  2.  Every  murder  which 
shall  be  committed  purposely  and 
maliciously,  but  without  deliberation 
and  premeditation,  shall  be  deemed 
murder  in  the  second  degree. 

"Sec.  8.  Persons  convicted  of 
murder  in  the  first  degree  shall  suf- 
fer death.  Those  convicted  of  mur- 
der in  the  second  degree  shall  be 
punished  by  confinement  and  hard 
labor  for  not  less  than  ten  years.^ 
Comp.  Laws  1862,  chap.  33,  §§  1- 

The  territorial  Code  of  Criminal 
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PMcedure  contained  the  following 
provision:  ''Persons  charged  with 
an  offense  punishable  with  death, 
shall  not  be  admitted  to  bail,  when 
the  proof  is  evident  or  the  presump- 
tion great;  but,  for  all  other  of- 
fenses, bail  may  be  taken  in  such 
sum  as,  in  the  opinion  of  the  magis* 
trate,  will  secure  the  appearance  of 
the  person  charged  with  the  offense, 
at  the  court  where  such  person  is  to 
be  tried/'  Comp.  Laws  1862,  chap» 
32,  §  45. 

These  statutes  were  continued  in 
force  in  the  Revision  of  1868  (Gen. 
Stat.  1868,  chap.  31,  §§  6, 7, 8 ;  chap- 
ter 82,  S  63),  and  until  modified  as 
hereinaiter  stated. 

The  Constitution  adopted  in  1859, 
under  which  the  state  was  admitted 
to  the  Union  in  1861,  contains  the 
following  provision:  ''AH  persons 
shall  be  bailable  by  sufficient  sure- 
ties except  for  capital  offenses  where 
proof  is  evident  or  the  presumption 
great.''  Bill  of  Rights,  §  9  (Gen. 
Stat.  1915,  8  113). 

The  legislature  of  1907  amended 
the  Crimes  Act  by  the  enactment  of 
the  following  statute:  "Persons 
convicted  of  murder  in  the  first  de- 
gree shall  be  punished  by  confine- 
ment and  hard  labor  in  the  peniten- 
tiary of  the  state  of  Kansas  for  life. 
Those  convicted  of  murder  in  the 
second  degree  shall  be  punished  by 
confinement  and  hard  labor  for  not 
less  than  ten  years.''  Gen.  Stat. 
1915,  §  3369. 

Following  the  enactment  of  this 
statute,  persons  charged  with  mur- 
der in  the  first  degree  were  generally 
admitted  to  bail.  In  a  few  instances 
bail  was  refused,  and  on  application 
to  this  court  bail  was  allowed  as  a 
matter  of  right,  under  the  provision 
of  the  Constitution.  In  1911,  the 
legislature  amended  the  Criminal 
Code  by  enactment  of  the  following 
statute :  "Persons  charged  with  the 
crime  of  murder  in  the  first  degree 
shall  not  be  admitted  to  bail  when 
the  proof  is  evident  or  the  presump- 
tion great ;  but  for  all  other  offenses 
bail  may  be  taken  in  such  sum  as 
in  the  opinion  of  the  magistrate 
will  secure  the  appearance  of  the 


person  charged  with  the  offense  at 
the  court  where  such  person  is  to  be 
tried."    Gen.  Stat.  1915,  §  7962. 

Following  enactment  of  this  stat- 
ute, courts  and  committing  magis- 
trates generally  admitted  to  bail 
in  accordance  with  the  Bill  of 
Rights,  precisely  as  if  the  statute 
had  not  been  passed.  In  a  few  in- 
stances in  which  bail  was  denied  this 
court  granted  bail.  In  order  to  ren- 
der inexcusable  denial  of  bail  in  any 
murder  case,  so  long  as  murder  is 
not  a  capital  offense  and  the  Consti- 
tution remains  unchanged,  this  opin- 
ion is  published. 

The  press  of  more  important  busi- 
ness prevents  the  court  from  assur- 
ing itself  with  certainty  of  the  date 
of  the  initial  appearance  of  the  pro- 
vision of  the  Bill  of  Rights  in  Anglo- 
American  legal  history.  It  is  suffi- 
cient for  present  purposes  to  know 
that  it  formed  §  11  of  the  "Laws 
Agreed  Upon  in  England,"  etc., 
which  accompanied  Penn's  frame  of 
government  for  the  province  of 
Pennsylvania,  to  which  the  illus- 
trious Quaker  set  his  "hand  and 
broad  seal,  this  five  and  twentieth 
day  of  the  second  month,  vulgarly 
called  April,  in  the  year  of  our  Lord 
one  thousand  six  hundred  and 
eighty-two."  6  Thorpe,  Am.  Char- 
ters &  Const,  p.  3059.  While  the 
Habeas  Corpus  Act  of  three  years 
before,  and  the  Bill  of  Rights  Act 
of  seven  years  later,  dealt  with  bail, 
neither  one  employed  the  same  or 
equivalent  phraseology. 

The  provision  in  question  ap- 
peared in  the  Constitution  under 
which  Kentucky  was  admitted  to 
the  Union  in  1792,  and  appeared  in 
form  or  substance  in  a  majority  of 
the  Constitutions  framed  before 
Kansas  became  a  state.  The  Kansas 
Bill  of  Rights  followed  the  Ohio 
model,  and  the  provision  was  con- 
tained in  the  Ohio  Constitutions  of 
1802  and  1851.  In  all  these  Consti- 
tutions the  word  "capital"  had  a 
definite,  settled  meaning,  which  was 
the  meaning  accorded  the  word  in 
general  usage  whenever  employed 
as  an  adjective  qualifying  the  terms 
"crime,"    "offense,"    or    "felony"— 
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punishable  by  deprivation  of  life. 
Dr.  Johnson's  definition  is  a  sentence 
from  Bacon:  "That  which  affects 
life."  The  Oxford  English  Diction- 
ary  gives  many  illustrations,  extend- 
ing from  1483  to  modern  times.  Il- 
lustrating the  present  meaning  of 
the  word,  Webster's  New  Interna- 
tional Dictionary  and  the  Century 
Dictionary  give  quotations  from 
Spencer,  Milton,  Swift,  and  Macau- 
lay.  Histories  of  English  and 
American  legal  institutions  and  le- 
gal textbooks  know  no  other  mean- 
ing than  that  indicated,  and  the 
same  is  true  of  the  courts. 

"The  language  of  the  Constitution 
is :  'All  persons  shall,  before  convic- 
tion, be  bailable  by  sufficient  secu- 
rities, except  for  capital  offenses 
where  the  proof  is  evident  or  the 
presumption  great.'  .  .  .  Under 
the  Constitution,  and  the  law  as  it 
stood  before  the  adoption  of  the 
Penal  Code,  although  the  offense 
might  be  reduced,  on  the  trial,  below 
the  grade  of  the  one  charged,  still 
when  the  charge  was  made,  and  the 
proof  evident  or  the  presumption 
great,  the  magistrates  were  not  per- 
mitted to  take  bail.  The  question, 
in  contemplation  of  law,  to  be  tried 
by  the  magistrates  on  an  application 
for  bail,  was  not  whether  the  ac- 
cused must  necessarily  be  punished 
with  death, — because  this  they  could 
not  know  until  after  the  trial, — but 
whether  he  might  be  so  punished, 
and  probaUy  would  be  under  the 
proof.  .  .  .  The  Penal  Code  is 
then  adopted,  giving  to  the  juries 
the  power  of  saying,  in  cases  of 
murder  in  the  first  degree,  whether 
the  accused  shall  suffer  death  or  go 
to  the  penitentiary  for  life.  This  is 
but  a  simple  extension  of  the  power 
of  the  jury  one  degree  beyond  what 
it  was  before.  Capital  punishment 
still  remains,  and,  in  cases  where 
the  jury  so  decide,  with  precisely  the 
same  certainty  that  it  existed  before 
the  adoption  of  the  Penal  Code." 
Ex  parte  McCrary,  22  Ala.  65,  71. 

"If  the  statute  imposes  death  as 
a  punishment,  and  provides  for  no 
other  punishment,  of  course  the  of- 
fense is  a  capital  felony.    The  ques- 


tion now  is,  when  the  statute  pro- 
vides that  the  punishment  shall  be 
death  or  imprisonment,  as  the  jury 
shall  recommend,  and  the  jury  rec- 
ommends imprisonment,  whether 
the  verdict  of  guilty  of  the  offense  is 
a  conviction  of  a  capital  offense.  In 
our  view  the  expression  'capital  fel- 
ony,' when  used  in  our  law,  is  merely 
descriptive  of  those  felonies  to 
which  the  death  penalty  is  aflixed 
as  a  punishment  under  given  cir- 
cumstances to  distinguish  such  fel- 
onies from  that  class  in  which,  under 
no  circumstances,  would  death  ever 
be  inflicted  as  a  penalty  for  the  vi- 
olation of  the  same."  CsBsar  v. 
State,  127  Ga.  710,  712,  57  S.  E.  67. 

"Section  3910  of  the  General 
Statutes  provides:  'Twelve  men 
shall  constitute  a  jury  to  try  all 
capital  cases,  and  six  men  shall  con- 
stitute a  jury  to  try  all  other  crim- 
inal cases.'  A  capital  case  is  a  case 
in  which  a  person  is  tried  for  a  cap- 
ital crime.  A  capital  crime  is  one 
for  which  the  punishment  of  death 
is  inflicted.  The  crime  of  murder  in 
the  second  degree  is  punished  by 
imprisonment  in  the  state  prison 
for  life,  and  is  not  a  capital  crime." 
Adams  v.  State,  56  Fla.  1,  13,  48  So. 
224. 

''A  capital  crime  is  one  punish- 
able with  the  death  of  the  offender." 
Com.  v.  Ibrahim,  184  Mass.  255,  258, 
68  N.  E.  232. 

"By  the  Constitution  it  is  provid- 
ed 'that  all  persons  shall  be  bailable 
by  sufficient  sureties,  except  for  cap- 
ital offenses,  when  the  proof  is  evi- 
dent, or  the  presumption  great.* 
Section  24,  Bill  of  Rights.    .     .     . 

"A  'capital  offense'  is  one  which 
is  punishable — ^that  id  to  say,  liable 
to  punishment — ^with  death.  This 
is  the  substance  of  the  definitions 
by  the  lexicogmphers  both  profes- 
sional and  lay."  Ex  parte  Dusen- 
berry,  97  Mo.  504, '507, 11  S.  W.  217. 

"Of  course,  a  capital  offense  is 
one  which  may  be  punished  by 
death.  There  can  be  no  capital  of- 
fense unless  the  punishment  is  by 
death."  Ex  parte  Russell,  71  Tex. 
Crim.  Rep.  377,  378, 160  S.  W.  76. 

"It  will  be  observed  that  the  leg- 


EX  PARTE  BALL. 

(106  Kan,  536,  188  Pac,  4f4.) 
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islature,  in  the  enactment  of  the 
sections  quoted,  construed  the  words 
'capital  offenses'  in  the  constitution- 
al provision  as  meaning  offenses 
punishable  by  death.  This  is  the 
general  and  legal  meaning  of  the 
words."  Re  Schneck,  78  Kan.  207, 
209,  96  Pac.  44. 

The  legal  effect  of  the  constitu- 
tional provision  as  a  whole  is  equally 
definite  and  well  settled.  All  of* 
fenses  are  bailable  of  right,  except 
those  to  which  the  death  penalty  is 
affixed,  and  those  to  which  the  death 
penalty  is  affixed  are  bailable  unless 
the  proof  be  evident  or  the  presump- 
tion great 

'The  Ck)nstitution  of  the  state  de- 
clares that  'all  persons  shall  be  bail* 
able  by  sufficient  sureties  unless  for 
capital  offenses,  where  the  proof  is 
evident  or  the  presumption  great.' 
Article  1,  §  7.  The  Criminal  Prac- 
tice Act,  however,  provides  that  'a 
person  charged  with  an  offense  may 
be  admitted  tp  bail  before  convic- 
tion, as  follows:  (1)  As  a  matter  of 
discretion  in  all  cases  where  the 
punishment  is  death ;  (2)  as  a  mat- 
ter of  right  in  all  other  cases;  and 
that  'no  person  shall  be  admitted  to 
bail  when  he  is  charged  with  an 
offense  punishable  with  death,  when 
the  proof  is  evident  or  the  presump- 
tion great.'  Sections  509  and  510. 
The  Constitution,  as  will  be  thus 
seen,  secures  to  the  citizen  accused 
the  right  to  bail  in  all  cases,  except 
when  charged  with  a  capital  offense, 
and  even  then,  unless  the  proof  of 
fiTuilt  is  evident,  or  the  presumption 
of  it  is  great.  The  statute,  on  the 
other  hand,  renders  the^admission 
to  bail  a  matter  of  discretion,  where 
the  punishment  is  death,  unless 
such  evident  proof  or  great  pre- 
sumption exist.  In  this  respect  the 
statute  conflicts  with  the  fundamen- 
tal law.  The  admission  to  bail  in 
capital  cases,  where  the  proof  is 
evident  or  the  presumption  is  great, 
may  be  made  a  matter  of  discretion, 
and  may  be  forbidden  by  legislation, 
but  in  no  other  cases.  In  all  other 
cases,  the  admission  to  bail  is  a 
right  which  the  accused  can  claim, 
and  which  no  judge  or  court  can 


properly  refuse.'*  People  v.  Tinder, 
19  Cal.  539,  542,  81  Am.  Dec.  77. 

"Under  our'  Code  of  Procedure 
special  venires  are  only  provided  for 
in  'capital'  cases.    .    .    • 

''Article  35  of  our  Penal  Code  ex- 
pressly declares  that  'a  person  for 
an  offense  committed  before  he  ar- 
rived at  the  age  of  seventeen  years 
shall  in  no  case  be  punished  with 
death." 

"When  the  district  attorney  ad- 
mitted that  the  defendant  was  un- 
der seventeen  years  of  age,  that  was 
an  admission  that  the  case  was  not 
'capital,'  and  that  death  could  in  no 
event  be  inflicted,  notwithstanding 
he  was  indicted  for  and  might  be 
convicted  of  murder  in  the  first  de- 
gree. The  case  was  not  a  'capital' 
case,  and  consequently  the  court  did 
not  err  in  overruling  the  defendant's 
motion  for  a  special  venire.  He  was 
not.  entitled  to  one."  Walker  v. 
State,  28  Tex.  App.  503,  504,  13  S. 
W.  860. 

"The  Constitution,  art.  1,  §  11, 
reads  as  folows:  'All  prisoners 
shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offenses, 
when  the  proof  is  evident,'  etc.  The 
general  proposition  enunciated  in 
the  Bill  of  Rights,  therefore,  is  that 
all  prisoners  shall  be  bailable  with 
the  exception  stated,— that  unless 
for  capital  offenses  when  the  proof 
is  evident.  In  order  to  make  the 
case  nonbailable  under  this  clause 
of  our  Constitution,  the  proof  must 
be  evident  that  there  has  been  com- 
mitted a  capital  offense."  71  Tex. 
Crim.  Rep.  877,  378,  supra. 

"The  Constitution  of  this  state, 
§  8,  art.  1,  provides  that,  'all  per- 
sons shall  before  conviction  be  bail- 
able by  sufficient  sureties,  except 
for  capital  offenses  when  the  proof 
is  evident  or  the  presumption  great.' 
By  chapter  103,  Laws  of  1853,  cap- 
ital punishment  is  abolished  in  this 

"By  the  Court,  Downer,  J. :  The 
court  are  of  opinion  that  since  the 
abolition  of  capital  punishment  in 
this  state  persons  charged  with 
murder  are  in  all  cases  bailable.' 
Re  Perry,  19  Wis.  676,  677. 
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'The  first  objection  is  merely 
stated  without  argument  or  sustain- 
ing authority.  We  assume,  how- 
ever, that  it  is  based  upon  the  stat- 
ute, Rem.  &  Bal.  Code,  §  2138  (P.  C. 
135,  §  1167),  which,  so  far  as  per- 
tinent, reads:  ^n  prosecution  for 
capital  offenses,  the  defendant  may 
challenge  peremptorily  twelve  ju- 
rors ;  in  prosecution  for  offenses  pun- 
ishable by  imprisonment  in  the  pen- 
itentiary, six  jurors;  in  all  other 
prosecutions,  three  jurors.'  It  is 
clear  that  the  twelve  challenges  are 
only  allowed  in  prosecutions  for  cap- 
ital offenses.  A  capital  offense  is 
one  which  may  be  punishable  with 
death.  .  .  .  The  statute  above 
quoted  obviously  uses  the  term  'cap- 
ital offenses'  as  so  defined.  The 
second  clause,  by  allowing  only  six 
peremptory  challenges  in  prosecu- 
tions for  offenses  punishable  by  im- 
prisonment in  the  penitentiary,  in 
effect,  defines  such  offenses  as  not 
capital.  Capital  punishment  was 
abolished  in  this  state  by  the  act 
approved  March  22,  1913,  Laws 
1913,  p.  581,  3  Rem.  &  Bal.  Code, 
§  2392,  which  went  into  effect  on 
June  9,  1913,  ten  days  before  this 
case  was  called  for  trial.  The  first 
clause  of  the  statute  relating  to  per- 
emptory challenges  above  quoted 
was  clearly  suspended  by  the  aboli- 
tion of  capital  punishment.  Since 
there  is  now  no  capital  punishment 
in  this  state,  there  are  no  capital  of- 
fenses ;  hence,  no  offense  in  prosecu- 
tion for  which  the  provision  for 
twelve  peremptory  challenges  can  be 
invoked.  No  amount  of  argument 
could  add  to  the  clear  sequence  of 
this  conclusion."  State  v.  Johns- 
ton, 83  Wash.  1,  2,  144  Pac.  945. 

The  Constitution,  which  in  this 


respect  is  self-executing,  left  the 
legislature  free  to  prescribe  what- 
ever punishment  it  saw  fit  for  mur- 
der, and  all  other  offenses.  The 
Constitution,  however,  dealt  specif- 
ically with  the  subject  of  bail,  and 
made  all  offenses  which  the  legis- 
lature did  not  see  fit  to  punish  cap- 
itally bailable.  The  meaning  of  the 
Bill  of  Rights  at  the  time  it  was 
adopted  cannot  be  changed  without 
changing  the  Constitution  itself. 
This  the  legislature  is  not  compet^it 
to  do.  At  present,  treason  is  the 
only  capital  offense  under  the  laws 

of   this    state,   and  B«ii— ririit  ot 
all  others  are  bail-  ©««  cfc««Tred 
able  as  a  matter  of  '^"'^  ~"-*'. 
right,  notwithstanding  the  Statute 
of  1911. 

The  territorial  Code  of  Criminal 
Procedure  contained  two  provisions 
relating  to  bail;  one  in  the  division 
relating  to  arrest  and  examination 
of  offenders,  quoted  above,  page 
1349,  and  one  in  the  division  relat- 
ing to  indictments.  Offenses  could 
be  prosecuted  by  indictment  only, 
and  after  indictment  found,  the  fol- 
lowing section  governed:  "All  of- 
fenses are  bailable  by  sufficient 
sureties,  except  murder,  when  the 
proof  is  evident  or  the  presumption 
great."    Comp.  Laws  1862,  chap.  32, 

§  114. 

This  section  has  been  retained  in 
subsequent  compilations  of  the  stat- 
utes, and  appears  as  §  8048  of  the 
General  Statutes  of  1915.  Man- 
ifestly, the  section  fell  under  the  re* 
striction  of  the  Bill  of  Rights  as 
soon  as  the  Constitution  became  ef- 
fective, and  has  continued  under 
such  restriction  ever  since. 

All  the  Justices  concur. 


ANNOTATION. 

Abolition  of  death  penalty  as  affecting  right  to  bail  of  one  charged  with 

murder  in  first  degree. 


Aside  from  the  reported  case  (Ex 
PARTE  Ball,  ante,  1348),  the  only  re- 
ported case  which  has  considered 
the  subject    under  annotation    is  Re 


Perry  (1865)  19  Wis.  676,  which 
held,  without  any  discussion  what- 
ever, that  "since  the  abolition  of 
capital  punishment  in  this  state  per- 
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sons  charged  with  murder  are  in  all 
cases  bailable/'  which  decision  is  in 
accord  with  the  decision  in  Ex  parte 
Ball. 

There  is,  however,  an  obiter  state- 
ment in  Re  Welisch  (1917)  18  Ariz. 
517,  163  Pac.  264,  which  was  an  ap- 
plication for  admission  to  bail  pend- 
ing appeal  from  conviction  of  the 
crime  of  violating  the  Prohibition 
Law,  to  the  effect  that  "the  people  of 
Arizona  at  the  last  election,  through 
the  adoption  of  an  initiated  measure 
submitted  to  the  voters,  abolished 
capital  punishment  for  murder,  so 
that  now  all  persons  charged  with 
the  crime  of  murder,  however  dia- 
bolical or  atrocious  it  may  be,  and 
howsoever  evident  may  be  the  proof 
of  guilt  thereof,  as  well  as  all  other 
crimes  not  punishable  with  death, 
may,  before  conviction,  demand  ad- 
mission to  bail  as  a  strict  legal  right 


which  no  judge  or  court  can  proper- 
ly refuse." 

In  Re  Schneck  (1908)  78  Kan.  207, 
96  Pac.  43,  and  Re  Stewart  (1908) 
78  Kaiu  885,  96  Pac.  45,  it  was  held 
that  one  charged  with  murder  in  the 
first  degree  is  not  entitled  to  admis- 
sion to  bail  because  of  the  abolition 
of  the  death  penalty,  where  the 
crime  charged  was  committed  before 
such  abolition,  although  the  prose- 
.cution  was  had  after  such  abolition. 
This,  however,  was  upon  the  ground 
that,  there  being  no  special  saving 
clause  in  the  statute,  the  penalty  of 
death  for  murder  committed  before 
the  statute  went  into  effect  was  not 
affected.  The  imposition  of  a  life 
sentence  as  affecting  the  capital 
character  of  the  offense  for  the  pur- 
pose of  bail  is  considered  in  Walker 
V.  State,  8  A.L.R.  968,  and  note. 

J.  ri.  B. 


a 


JESSE  D.  JONES,  Appt, 

V. 

G.  J.  BRANTLEY. 

Mississippi  Supreme  Court  (In  Banc;  —  Ifarch  S,  i020, 

(—  Miss.  — ,  83  So.  802.) 

Sunday  —  services  of  attorney  —  works  of  necessity  or  charity. 

1.  Services  rendered  by  an  attorney  in  straightening  out'  the  affairs  of 
a  partnership  are  not  works  of  neceissily  or  charity  within  the  meaning 
of  the  Sunday  laws. 

[See  note  on  this  question  beginning  on  page  1356.] 


Attorney  and  client  —  riglit  of  attor- 
ney to  compensation. 

2.  An  attorney  who  is  retained  to 
transact  business  for  a  client,  and  re- 
mains at  his  office  at  the  client's  re- 
quest for  several  days  to  care  for  such 
business,  is  entitled  to  a  reasonable 
retainer  fee  and  reasonable  compensa- 
tion for  his  time  in  waiting. 

[See  2  R.  C.  L.  1033.] 


—   indivisible  cmitract  —  work   on 
Sunday. 

3.  A  contract  by  an  attorney  to 
straighten  out  the  affairs  of  a  partner- 
ship, which  is  not  for  a  gross  amount, 
is  not  an  indivisible  one,  so  as  to  pre- 
vent recovery  for  the  retainer  and 
work  done  on  secular  days  by  the  per- 
formance of  some  work  on  Sunday. 


(Sykes,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Humphries 
County  (Elmore,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  for  personal  services  rendered  to  him  by 
plaintiff.    Reversed., 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Robert  B.  Mayes,  Clayton  D. 
Potter,  and  H.  F.  Jones  for  appellant. 

Messrs.-  Cashin  &  Murphy,  for  ap- 
pellee : 

The  contract  in  question  is  not  only 
voidable,  but  absolutely  void,  and,  be- 
ing void,  is  a  legal  nullity. 

Kountz  V.  Price,  40  Miss.  341;  Col- 
lins v.  McCargo,  6  Smedes  &  M.  128; 
Armstrong  v.  Toler,  11  Wheat.  258,  6 
L.  ed.  468 ;  Wooten  v.  Miller,  7  Smedes 
&  M.  386;  Coulter  v.  Robertson,  14 
Smedes  &  M.  29;  Adams  v.  Rowan,  8 
Smedes  &  M.  688;  Torrey  v.  Grant,  10 
Smedes  &  M.  97. 

The  court  will  not  lend  its  aid  to 
enforce  a  contract,  where  it  grows  im- 
mediately out  of  an  illegal  or  im- 
moral act,  where  it  is  connected  with 
an  illegal  act,  and  where  only  a  part 
of  the  consideration  is  illegal. 

Wooten  V.  Miller,  7  Smedes  &  M, 
880;  Armstrong  v.  Toler,  11  Wheat. 
258,  6  L.  ed.  468 ;  Craig  v.  Missouri,  4 
Pet.  410,  7  L.  ed.  903;  Gray  v.  Hook, 
4  N.  Y.  449;  Nellis  v.  Clark,  4  Hill, 
424;  Handy  v.  St.  Paul  Globe  Pub.  Co. 
41  Minn.  188,  4  L.R.A.  466,  16  Am.  St. 
Rep.  695,  42  N.  W.  872;  Perkins  v. 
Cummings,  2  Gray,  258;  Block  v.  Mc- 
Murry,  56  Miss.  219,  31  Am.  Rep.  357. 

The  contract  was  entire,  insepara- 
ble, and  indivisible,  and  tainted 
throughout  with  its  original  illegality. 

Handy  v.  St.  Paul  Globe  Pub.  Co. 
4  L.R.A.  466,  16  Am.  St.  Rep.  695,  and 
note,  41  Minn.  188,  42  N.  W.  872; 
Williams  v.  Hastings,  59  N.  H.  373. 

Ethridge,  J.>  delivered  the  opinion 
of  the  court: 

Appellant  sued  the  appellee  for 
professional  services  as  an  attorney 
for  the  sum  of  $500,  alleging  that 
the  appellee  was  engaged  in  a  mer- 
cantile business  in  a  partnership, 
and  that  he  desired  the  professional 
services  of  plaintiff  in  rearranging 
or  adjusting  the  partnership  busi- 
ness, and  that  value  of  the  stock, 
etc.,  involved  in  the  mercantile  busi- 
ness, amounted  to  $30,000,  and  that 
the  services  so  rendered  were  rea- 
sonably worth  $500. 

The  defendant  filed  the  general 
issue  and  a  special  plea,  alleging  in 
the  special  plea  that  the  contract 
and  legal  services  were  entered  into 
and  performed  on  Sunday,  and  that 
the  said  services  were  in  violation 
of  the  laws  of  the  state  of  Missis- 


sippi and  would  not  support  an  ac- 
tion. He  also  gave  notice  under 
the  general  issue  to  the  same  ef- 
fect, and  alleged  that  the  employ- 
ment was  gross,  entire,  and  not  cfi- 
visible,  and  in  such  notice  alleged 
that  thereafter  further  services  in 
connection  with  said  matter  were 
rendered  by  the  said  plaintiff  on 
Sunday,  the  23d  day  of  June,  1918, 
and  on  secular  days  thereafter,  to 
which  said  plea  and  notice  under 
the  general  issue  the  plaintiff  in  his 
replication  said  that  the  said  con- 
tract was  not  entered  into  on  Sun- 
day as  alleged.  At  the  conclusion  of 
the  evidence  the  court  gave  a 
peremptory  instruction  for  the  de- 
fendant, and  judgment  was  entered 
thereon  for  the  defendant,  from 
which  judgment  this  appeal  is  pros- 
ecuted. 

There  is  a  conflict  in  the  evidence 
between  the  plaintiff  and  the  de- 
fendant as  to  whether  the  contract 
was  entered  into  on  Sunday,  but 
the  plaintiff  admits  that  he  did  some 
of  the  work  and  had  certain  con- 
sultations in  reference  thereto  on 
Sunday.  The  testimony  of  plaintiff 
with  reference  to  employment  in 
part  is  as  follows:  ''Some  time 
along  about  the  middle  of  June, 
1918,  last  year,  one  day  along:  about 
Thursday  or  Friday  of  the  week,  Mr. 
T.  L.  Gilmer  and  myself  were  stand- 
ing on  the  comer  talking  by  Parker 
&  Parker's  store.  Mr.  Brantley 
walked  up  and  spoke  to  us  and  stood 
there  and  talked  a  few  minutes 
about  different  things,  and  said  to 
me,  *I  want  to  see  you  and  talk  to 
you  a  little.'  I  said,  'All  right' 
He  said,  'Clint  Abrams  and  two  or 
three  other  traveling  men  know  you 
pretty  well  and  said  you  were  a 
good  lawyer,  and  I  have  some  busi- 
ness I  want  you  to  attend  to/  I 
said,  'AH  right.' " 

He  further  testified  that  Brantley 
asked  him,  would  he  be  in  his  oflice 
on  Sunday ;  that  he  usually  attended 
to  such  things  on  Sunday,  and  that 
he  replied  that  he  would  be  if 
Brantley  wanted  to  see  him ;  that  he 
did  confer  with  Brantley  on  Sunday 
and  discussed  the  business  and  did 
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some  writing  in  reference  to  the 
said  business ;  that  it  was  necessary 
for  them  to  see  the  other  partner  in 
reference  to  the  new  contract;  and 
that  Brantley  requested  the  plain- 
tiff not  to  leave  town,  as  he  wanted 
him  to  see  his  partner  and  do  the 
talking  when  his  partner  came  to 
town.  Plaintiff  testified  further 
that  he  waited  some  ten  days  for 
Brantley's  partner  to  come  because 
of  Brantley's  request,  and  that  he 
neglected  to  make  certain  trips  and 
to  attend  to  certain  other  business 
because  of  a  request  of  Mr.  Brant- 
ley that  he  would  not  leave  town. 

It  further  appears  that  the  plain- 
tiff drew  the  contract  of  partner- 
ship between  Brantley  and  his  part- 
ner, or  rather  closed  their  business 
by  a  contract,  that  there  was  no 
agreement  about  the  amount  of  the 
fee,  but  that  after  the  business  was 
concluded  he  sent  his  statement  of 
his  fee  to  the  defendant,  to  which 
the  defendant  failed  to  reply,  and 
he  subsequently  sent  other  state- 
ments and  finally  wrote  Mr.  Brant- 
ley that  if  the  fee  was  not  all  right 
he  would  like  to  know  about  it.  "I 
am  due  the  courtesy  of  some  atten- 
tion in  the  matter,  or  at  least  an  ex- 
planation of  why  the  delay  of  pay- 
ment." 

To  this  the  defendant  replied: 
"I  am  in  receipt  of  your  bill  for 
$250,  also  note  what  you  say  and 
fully  intended  to  see  you  and.  talk 
with  you  about  this  bill,  but  owing 
to  illness  and  being  very  much  over- 
worked have  not  been  able  to  get 
to  this.  However,  I  want  to  say  to 
you  I  think  your  charges  are  en- 
tirely too  much.  I  would  be  glad  to 
pay  you  what  is  right  as  soon  as  we 
can  get  this  matter  straightened 
out." 

The  plaintiff's  testimony  and  that 
of  other  lawyers  show  that  the 
services  rendered  were  reasonably 
worth  $500,  but  a  peremptory  in- 
struction was  given  for  the  defend- 
ant on  the  theory  that  the  services 
were  rendered  on  Sunday  in  viola- 
tion of  §  1366,  Code  of  1906  (§  1102, 
Hemingway's  Code),  which  reads 
as  follows:    ''1366.  Sabbath;  Viola- 
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tions  of  generally. — ^If  any  person, 
on  the  first  day  of  the  week,  com- 
monly called  Sunday,  shall  himself 
labor  at  his  own  or  any  other  trade» 
calling,  or  business,  or  shall  employ 
his  apprentice  or  servant  in  labor  or 
other  business,  except  it  be  in  the 
ordinary  household  offices  of  daily 
necessi^,  or  other  work  of  necessity 
or  charily,  he  shall,  on  conviction^ 
be  fined  not  more  than  $20  for  every 
offense,  deeming  every  apprentice 
or  servant  so  employed  as  consti- 
tuting a  distinct  offense;  but  noth- 
ing in  this  section  shall  apply  to 
labor  on  railroads  or  steamboats,, 
telegraph  or  telephone  lines,  street 
railways  or  in  the  business  of  a 
livery  stable,  meat  market  or  ice 
house." 

The  plaintiff's  testimony  as  we 
view  it  shows  the  retainer  contract 
between  the  plaintiff  and  his  client 
was  made  on  a  secular  day,  and  his 
testimony  shows  further  that  he 
stayed  in  town  for  ten  days  at  the 
request  of  defendant,  neglecting  to 
attend  to  other  matters,  waiting  to 
close  up  the  business  for  the  defend- 
ant. It  shows  that  some  of  the  serv- 
ices were  rendered  on  Sunday,  but 
the  contract  is  not  shown  to  have 
been  made  on  Sunday  so  far  as  the 
plaintiff's  testimony  is  concerned. 
The  plaintiff  was  entitled  to  recover 
a  reasonable  fee  as 
a  retainer,  and  a  ^iYen7LVi.Vt\r 
reasonable  amount  Ji^JJSSI.*?^,^ 
for  his  tmie  m 
waiting  in  Belzoni  at  the  request 
of  the  defendant,  if  his  testimony 
as  to  these  facts  is  believed  by  the 
jury. 

It  is  our  opinion  that  the  serv- 
ices rendered  on  Sunday  as  shown 
in  this  record  were  not  a  work  of 
necessity  or  charity 
in  the  meaning  of  mS^t^lTot 
the  statute.     There  ■*i?K*j;7 
are    some    services  ■eceMity  or 
that     an     attorney  «*-'"''• 
may  lawfully  perform  on  Sunday, 
as  the  law  expressly  authorizes  cer- 
tain suits  and  other  legal  matters  to 
be  done  on  Sunday.     We  do  not 
think   the  contract  an   indivisible 
one.    There  was  no  contract  for  the 
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gross  amount,  but  the  plaintiff  was 
depending  upon  the  value  of  the  re- 
tainer and  particu- 
^n^It^^  •■*  lar  services  per- 
indwi7ibie  c»B-  formed  under  the 
Yunil7^"" """"     retainer,     and    for 

such  time  as  he  was 
detained  in  Belzoni  on  secular  days. 
This  view  of  the  law,  we  think,  is 
supported  by  Duggan  v.  Champlin, 
75  Miss.  441,  23  So.  179;  Western 


U.  Teleg.  Co.  v.  McLaurin,  70  Miss. 
26,  13  So.  36;  and  Campbell  v. 
Davis,  94  Miss.  164,  47  So.  546,  19 
Ann.  Cas.  239. 

The  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  accordance  with 
this  opinion. 

Sykesy  J.,  dissents. 

Suggestion  of  error  overruled. 


ANNOTATION. 
Applkatioii  of  Sunday  laws  to  attorneys. 


Legal  services  generally  are  not  a 
work  of  necessity  or  charity,  the 
usual  exception  from  the  statutory 
prohibition  of  work  on  Sunday.  In 
the  reported  case  (Jones  v.  Brant- 
LEYy  ante,  1353)  the  services  held  to 
be  prohibited,  consisted  in  a  confer- 
ence at  the  attorney's  office  with  a 
member  of  a  firm  as  to  the  rearrang- 
ing or  adjusting  of  the  partnership 
business,  a  discussion  of  the  busi- 
ness, and  the  doing  of  some  writing 
with  reference  thereto,  but  the  court 
said  that  there  were  some  services 
that  an  attorney  might  lawfully  per- 
form on  Sunday,  as  the  law  express- 
ly authorized  certain  suits  and  other 
legal  matters  to  be  done  on  that 
day. 

It  was  stated  in  Peate  v.  Dicken 
(1834)  8  Dowl.  P.  C.  171,  1  Cromp. 
M.  &  R.  422,  149  Eng.  Reprint,  1145, 
5  Tyrw.  116,  4  L.  J.  Exch.  N.  S.  28, 
that  it  was  doubtful  whether  an  at- 
torney was  within  the  Statute  of  29 
Car.  II.  chap.  7,  by  which  it  was  en- 
acted that  no  tradesman,  artificer, 
workman,  laborer,  or  other  person 
whatsoever,  shall  do  or  exercise  any 
worldly  labor,  business,  or  work  of 
their  ordinary  callings  upon  the 
Lord's  day,  or  any  part  thereof, 
works  of  necessity  and  charity  only 
excepted,  as  an  aUorney  was  not  one 
of  the  persons  specifically  men- 
tioned, and  could  not  be  included 
under  the  words  "other  person,'' 
since  those  words  meant  other  per- 
sons ejusdem  generis,  but  it  was 
held  that,  even  supposing  that  at- 
torneys came  within  the  statute,  an 


attorney,  in  entering  into  an  agree- 
ment on  a  Sunday  for  the  settlement 
of  his  client's  affairs,  whereby  he 
rendered  himself  personally  liable  to 
pay  his  client's  debts,  was  not  exer- 
cising his  ordinary  calling  within 
the  meaning  of  the  statute. 

In  Markle  v.  Scott  (1885)  2  Tex. 
App.  Civ.  Cas.  (Wlllson)  593,  up- 
holding a  contract  made  on  Sunday 
(by  an  attorney  apparently)  in  rela- 
tion to  the  commencement  of  an  at- 
tachment suit,  the  court  said  that 
the  Sunday  laws  of  the  state  prohib- 
ited certain  labor  on  that  day,  and 
also  provide  that  no  suit  shall  be 
brought  on  that  day,  except  an  at- 
tachment suit,  and  that  a  contract 
made  in  violation  of  the  statute 
would  be  illegal  and  incapable  of 
enforcement,  but  that  there  was  no 
law  which  made  a  contract  illegal 
and  void,  or  even  voidable,  merely 
because  made  on  Sunday  when  such 
contract  was  in  regard  to  a  matter 
not  made  unlawful  by  statute,  and 
that  at  common  law,  as  to  contracts, 
no  distinction  was  made  between 
Sunday  and  any  other  day. 

Where  an  attorney  contracts  on  a 
secular  day  to  perform  legal  serv- 
ices in  rearranging  or  adjusting  a 
partnership  business,  and,  in  order 
to  complete  the  performance  of  such 
services,  stays  in  town  over  Sunday 
at  his  client's  request,  he  can  recover 
a  reasonable  fee  as  retainer,  no 
agreement  having  been  made  as  to 
the  amount  of  his  fee,  and  a  reason- 
able amount  for  such  time  as  he  was 
detained  in  town  on  secular  days,  al- 
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though  some  of  the  services  were 
performed  on  Sunday  in  violation  of 
the  statute,  since  such  contract  was 
not  an  indivisible  one.  JONBS  v. 
Br^ntlby  (reported  herewith)  ante, 
1358. 

In  Alfree  v.  Gates  (1891)  82  Iowa, 
19,  47  N.  W.  993,  an  action  by  an  em- 
ployee, whose  character  did  not  ap- 
pear from  the  report,  to  recover  for 
services  of  a  character  usually  per- 
formed by  attorneys,  under  a  con- 
tract requiring  him  personally  to  go 
out  of  the  state  and  look  after  the 
sale  of  his  employer's  land,  using  his 
best  judgment  and  discretion  as  to 
sales,  to  look  up  taxes  and  pay  the 
same,  examine  and  report  records, 
and  make  and  record  contracts  and 
deeds,  and  to  do  generally  every- 
thing arising  in  the  selling  and  look- 
ing after  the  land  and  the  sales  and 
contracts  already  made,  for  which 
services  he  was  to  receive  a  certain 
sum  per  day  for  every  day  con- 
sumed, dating  from  the  day  of  his  de- 
parture from  the  state  until  his  re- 
turn thereto,  Sundays  and  all, 
together  with  all  expenses  legitimate- 
ly incurred  in  such  business — ^the 
court  apparently  assumed  that  the 
performance  of  such  services  on 
Sunday  would  be  illegal,  and  stated 
that  two  questions  were  presented 
for  decision:  First,  was  the  contract 
illegal  in  providing  for  labor  on  Sun- 
day!   Secondf  was  the  employee  en« 


titled  to  recover  compensation  for 
Sundays  included  in  the  tinijB  he 
spent  away  from  home?  The  contract 
was  held  legal  upon  the  grounds  that, 
as  it  did  not  in  terms  require  the  per- 
formance of  labor  on  Sunday,  the 
presumption  was  that  it  did  not,  and 
that  while  it  might  be  said  that  all 
days  the  employee  spent  away  from 
home  to  perform  the  duties  required 
of  him  by  the  contract  were  con- 
sumed in  discharging  such  duties,  a 
day  so  consumed  would  not  necessari- 
ly be  spent  in  labor.  Upon  the  sec- 
ond question  the  court  held  that  the 
employee  was  entitled  to  recover  for 
Sundays  included  in  the  time  he  was 
away,  upon  the  ground  that  the  spec- 
ification of  a  certain  compensation 
per  day  was  simply  a  means  adopted 
to  ascertain  the  employee's  compen- 
sation for  his  services. 

It  has  been  held  that  an  attorney's 
clerk  employed  at  a  weekly  salary 
cannot  recover  from  his  employer 
extra  compensation  for  services  ren- 
dered on  Sunday  in  the  ordinary  call- 
ing of  the  parties  in  violation  of  the 
prohibition  of  the  statute  against 
working  on  Sunday,  there  being  no 
ground  for  sajring  that  the  case  is 
within  the  exception  of  works  of  ne- 
cessity or  charity,  and  there  being  no 
pretense  that  the  parties  kept  the 
last  day  of  the  week.  Watts  v.  Van 
Ness  (1841)  1  Hill  (N.  Y.)  76. 

G.  V.  L 


JOHNSON  HARDY,  Appt., 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Criminal  Appeals'^ January  21,  1090. 
(—  Tex.  Crim.  Rep.  — ,  217  S.  W.  989.) 

Evidence  —  of  threat  against  jary. 

1.  Evidence  is  not  admissible  in  a  criminal  case  that  accused  has  stated 
that  if  the  jury  convicted  him  he  would  "get"  some  of  them  if  they  did  not 
watch  out. 

[See  note  on  this  question  beginning  on  page  1361.] 

—  failure  to  object  to  predicate. qnea-  the    purpose    of    showing   a    threat 

tion  —  effect.  against  a  jury  does  not  estop  him  from 

2.  Failure  to  object  to  the  predicate  objecting  to  the  admission   of  testi-^ 
question  propounded  to  an  accused  for  mony  of  such  threat. 
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Witness  —  impeachment  —  immate- 
rial matter  —  effect  of  answer. 

3.  The  state  is  bound  by  the  answer 
of  accused  to  a  predicate  question  pro- 
pounded for  his  impeachment,  which 
is  not  material  to  the  case. 

Name  —  idem  sonans. 

4.  The  names  McPherson  and  Mc- 
Phersion  are  idem  sonans. 

[See  19  R.  C.  L.  1334  et  seq.] 

Appeal  —  rejection  of  evidence  — 
nonrerersible  error. 

6.  It  is  not  reversible  error  to  re- 


fuse  to  admit  evidence  in  a  homicide 
case  that  accused  had  told  witness 
that  decedent  had  threatened  his  life 
and  he  was  afraid  of  liim,  if  there  was 
nothing  to  show  the  relation  of  the 
statement  in  time  to  the  killing. 
[See  13  R.  C.  L.  923.] 

—  descriptiMi  of  wounds* 

6.  It  is  not  error  to  permit  witness 
in  a  prosecution  for  homicide  to  de- 
scribe the  wounds  in  the  body  of  the 
victim  and  state  that  some  of  them 
were  in  the  back  of  the  body. 

[See  13  R.  C.  L.  912.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  M<mt- 
gomery  County  (Singleton,  J.)  convicting  him  of  murder.    Reversed. 
!     The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  N.  Foster,  W.  R.  Cousins, 
and  E.  H.  Carter,  for  appellant: 

The  judgment  should  be  arrested 
«nd  set  aside  because  of  the  variance 
between  the  name  of  the  alleged  in- 
'jured  party  as  shown  in  the  indict- 
ment upon  which  the  defendant  was 
tried,  and  the  name  of  the  injured 
party  as  shown  by  the  uncontroverted 
proof,  and  all  the  proof  on  the  trial, 
m  that  the  indictment  alleges  the  name 
of  the  alleged  injured  party  as  Monroe 
McPhersion  while  the  proof  and  all 
the  proof  shows  that  his  name  was 
Monroe  McPherson. 
>  Stewart  v.  State,  31  Tex.  Crim.  Rep. 
154,  19  S.  W.  908;  Perry  v.  State,  4 
Tex.  App.  566;  Martin  v.  State,  16  Tex. 
240;  Collins  v.  State,  43  Tex.  577; 
Henderson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  88  S.  W.  618 ;  Carnes  v.  State, 
63  Tex.  Crim.  Rep.  490,  110  S.  W.  750; 
Mindex  v.  State,  —  Tex.  Crim.  Rep.  — , 
38  S.  W.  995;  Robert  v.  State,  2  Tex. 
App.  6;  Nance  v.  State,  17  Tex.  App. 
389;  Westbrook  v.  State,  23  Tex.  App. 
401,  5  S.  W.  248;  Waters  v.  State,  — 
Tex.  Crim.  Rep.  — ,  81  S.  W.  642;  Me- 
Devro  v.  State,  23  Tex.  App.  429,  5 
S.  W.  133;  Ghaney  v.  State,  69  Tex. 
Crim.  Rep.  284,  128  S.  W.  614;  Bur- 
gamy  v.  State,  4  Tex.  App.  673 ;  Parch- 
man  v.  State,  2  Tex.  App.  241,  28  Am. 
Rep.  435;  Neiderluck  v.  State,  21  Tex. 
App.  327, 17  S.  W.  467;  Brown  v.  State, 
28  Tex.  App.  65,  11  S.  W.  1022 ;  Harri- 
son V.  State,  48  Tex.  Crim.  Rep.  44,  85 
S.  W.  1058. 

It  is  highly  prejudicial  to  the  de« 
fendant,  improper  and  a  gross  error 
for  the  district  attorney,  in  argument 
to  the  jury,  to  go  outside  of  the  record 
and  state  facts  on  his  own  informa- 
tion, not  testified  to  by  the  witnesses. 


Marshall  v.  State,  76  Tex.  Crim.  Rep. 
886,  175  S.  W.  154;  Liner  v.  State,  70 
Tex.  Crim.  Rep.  75,  156  S.  W.  211; 
Grimes  v.  State,  64  Tex.  Crim.  Rep.  64, 
141  S.  W.  261;  Johnson  v.  State.  63 
Tex.  Crim.  Rep.  50,  137  S.  W.  1021; 
Sorell  V.  State,  74  Tex.  Crim.  Rep.  100, 
167  S.  W.  356. 

Threats  against  third  persons  when 
they  are  the  jury  trying  the  case  are 
not  admissible. 

Luttrell  V.  State,  40  Tex.  Crim,  Rep. 
651,  11  Am.  St.  Rep.  226,  51  S.  W.  930; 
Lucas  V.  State,  50  Tex.  Crim.  Rep.  219, 
95  S.  W.  1055;  Harrison  v.  State,  47 
Tex.  Crim,  Rep.  893,  83  S.  W.  699; 
Strange  v.  State,  88  Tex.  Crim.  Rep. 
280,  42  S.  W.  551 ;  Brown  v.  State.  56 
Tex.  Crim.  Rep.  389,  120  S.  W.  444. 

Mr.  Alvin  M.  Owsley,  Assistant  At- 
torney General,  for  the  State: 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Mont- 
gomery county,  by  which  appellant 
was  adjudged  guilty  of  the  murder 
of  one  Monroe  McPhersion,  and 
given  a  life  sientence  in  the  peni- 
tentiary. 

The  undisputed  testimony  shows 
that  appellant  killed  deceased  and 
one  Gentry  in  1904,  and  yns  ar- 
rested and  placed  in  jail,  from  whidi 
he  escaped,  and  was  a  fugitive  from 
justice  for  many  years,  being  appre- 
hended, tried,  and  convicted  in  1919. 

On  his  trial,  appellant  took  w^ie 
stand  as  a  witness  in  his  own  be- 
half, and  testified  in  chief,  as  well 
as  upon  his  cross-examination,  that 
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he  killed  both  of  said  men,  and  gave 
his  reasons  for  so  doing*  There  was 
no  sort  of  question  raised  as  to  the 
fact  that  he  shot  both  said  parties 
with  a  gun,  and  killed  them. 

While  on  the  witness  stand,  after 
he  had  told  his  story  of  said  killing, 
on  cross-examination  the  state  asked 
him  if  it  was  not  a  fact  that,  some 
three  months  prior  to  the  date  of 
said  trial,  he  had  stated  to  one  Alton 
Utz  as  follows :  **l  killed  two  men, 
and  twelve  men  will  try  me;  and 
if  they  convict  .me  and  don't  watch 
me,  I  will  get  some  of  them." 

Appellant  denied  making  the 
statement.'  Thereafter,  the  state 
placed  the  said  Utz  on  the  stand, 
and  he  stated  that,  at  the  time  men- 
tioned, appellant  did  make  the  state- 
ment contained  in  the  above  quota- 
tion. 

Appellant  reserved  a  bill  of  ex- 
ceptions to  the  admission  of  said 
testimony,  which  shows  that  the  ob- 
jection .as  first  made  to  the  testi- 
mony of  said  Utz  was  that  no  suffi- 
cient predicate  had  been  laid  there- 
for, which  objection  was  overruled, 
and  the  witness  was  permitted  to  an- 
swer. Appellant  at  once  moved  to 
exdude  said  testimony,  upon  the 
ground  that  the  same  was  not  ma- 
terial to  any  issue  in  the  case,  and 
because  the  same  could  only  preju- 
dice the  jury  against  appellant,  as 
£aid  statement  could  only  be  con- 
strued as  a  threat  against  the  jury. 
In  this  connection,  counsel  for  the 
appellant  stated  to  the  court  that 
they  had  not  understood  the  lan- 
guage used  by  the  state's  attorney 
in  laying  his  predicate,  while  ap- 
pellant was  on  the  stand,  and  hence 
did  not  realize  that  the  language  im- 
puted to  appellant  in  said  predicate 
question  was  a  threat  against  the 
jury,  and  that,  if  they  had  so  under- 
stood, they  would  have  made  the  fur- 
ther objection  to  the  testimony  of  i 
said  Utz  when  it  was  offered,  which 
ivas  now  made  the  ground  of  their 
motion  to  exclude  said  testimony, 
and  then  moved  the  court  to  exclude 
the  testimony,  as  above  stated.  This 
motion  was  overruled,  and  appellant 
took  his  bill  of  exception,  setting 
forth  the  matters  just  referred  to. 
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The  trial  court  approved  said  bill, 
with  the  explanation  that  appellant 
made  no  objection  to  the  predicate 
question  when  same  was  asked  of 
appellant  while  on  the  witness  stand. 
We  are  of  opinion  that  the  action 
of  the  trial  court,  in  refusing  this 
motion  and  in  permitting  this  evi- 
dence to  remain  with  the  jury,  was 
error.       The     fact 

that   jno    objection  KK^rtTobi-t 
was    made    to    the  to  predicate 
predicate     question  SSe't!*'*" 
or  answer  does  not 
estop  appellant.    It  is  well  estab- 
lished that  one  may  not  be  im- 
peached by  proof  of  statements  as 
to  matters  not  material;  and  if  a 
parly  attempting  to  lay  a  predicate 
does  so  by  asking  about  matters  not 
material,  he  does  so  at  his  peril; 
and,  if  the  witness  answer  without 
objection  from  the  opposite  party, 
such  answer  ends  the  inquiry,  and 
the  party  seeking  to 
lay  the  predicate  is  S2;:3nL„,_ 

not  allowed  to  prove    immaterial  mmU 

the  falsity  of  such  IS^:;??,!**  •' 
answer.  So  it  fol- 
lows, in  the  instant  case,  that  there 
was  no  need  of  objection  to  the  pred- 
icate question.  Was  the  matter 
contained  therein  material  to  any 
issue  in  the  case?  We  think,  in  view 
of  appellant's  testimony,  and  admis- 
sion of  the  fact  that  he  had  killed 
both  said  men,  that  the  question 
and  answer  sought  could  shed  no 
light  on  the  case;  but  if  the  ques- 
tion had  only  been,  if  he  had  not 
stated  to  Utz  Ihat  hie  had  killed  two 
men,  and  stopped  there,  we  would 
have  held  the  matter  harmless.  If 
the  question  be  asked  as  to  the  ma- 
teriality of  Ihe  predicate  in  its  en- 
tirely, truth  and  fairness  compel  us 
to  say  that  it  was  not  material  to 
any  issue.  Not  only  was  the  state's 
proof  clear  and  abundant  that  appel- 
lant killed  both  of  said  men,  but  this 
was  uncontradicted  by  any  evidence 
of  the  appellant,  and,  as  stated,  he 
himself  had  taken  the  stand  and 
sworn  positively  that  he  did  kill 
them.  We  are  unable  to  see  how 
proof  of  a  statement  by  him  ex 
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cathedra  would  have  any  probative 
force  to  establish  the  fact  that  he 
did  kill  them,  and  are  compelled  to 
believe  that  such  evidence  was 
sought  and  introduced  solely  be- 
cause of  the  other  matters  contained 
therein,  besides  the  statement  that 
appellant  had  killed  the  two  men.  It 
appears  to  us  that  the  remainder  of 
said  statement  contains  matters 
which  were  most  injurious  to  appel- 
lant! Whether  the  alleged  threat 
against  the  jury  was  offered  as  im- 
peaching evidence,  or  as  an  original 
iBwi4«.««..^«         statement  made  by 

threat  Avalnat        the  aCCUSed,  it 

*'*'^'  should     not     have 

been  admitted,  or  if  it  was  given  in 
the  testimony  by  reason  of  the  fail- 
ure to  make  proper  objection,  under 
a  misapprehension,  then  it  should 
have  been  stricken  out  on  a  motion. 
It  is  very  difficult  for  us  to  see  how 
a  jury  could  be  that  fair  and  impar- 
tial tribunal  which  is  guaranteed  by 
our  Constitution,  when  it  was  re- 
vealed to  them  by  testimony  that  the 
man  whose  life  and  liberty  were 
dependent  on  their  calm  judgment 
had  said  of  them  that,  if  they  de- 
cided that  case  against  him,  they 
would  better  watch  out,  as  some  of 
them,  would  be  his  next  victims. 

"Mankind  is  unco  weak,  and  littie  to  be 
trusted; 
Should  self  the  wavering  balance  shake, 
'tis  rarely  right  adjusted." 

— ^were  the  truthful  words  of  a  great 
poet-philosopher;  and  when  the 
jury,  who  were  just  ordinary  hu- 
mans, were  told  that  their  own 
safety,  and  lives  even,  were  threat- 
ened by  the  man  on  trial,  it  might 
have  been  thus  made  much  easier 
for  them  to  send  the  threatener  to 
the  penitentiary  for  life,  and  thus 
put  him  in  a  place  where  he  could 
not  do  them  any  harm.  We  think 
injury  probable  from  the  admission 
of  this  testimony,  and,  in  view  of 
this  verdict,  sufficient  to  demand 
the  reversal  of  this  case. 

In  our  opinion,  the  trial  court 
correctly  overruled  the  motion  of 
appellant  for  a  peremptory  instruc- 
tion of  not  guilty,  upon  the  ground 
of  variance  in  the  name  of  deceased, 


as  alleged  in  the  indictment  and  as 
shown  by  the  testimony.  We  are 
of  opinion  that  "Mc- 


Pherson"  and  "Mc-  Jf^t:?**" 

Phersion"  are  idem 

sonans.     See  §  23,  Branches  Anno. 

Penal  Code;  article  456,  Vernon's 

Code  Crim.  Proc.,  and  authorities 

cited. 

The  contentions  arising  from  the 
argument  of  counsel  for  the  state 
will  likely  not  occur  on  another  triaL 

By  two  bills  of  exception,  a  review 
is  sought  of  the  action  of  the  trial 
court  in  refusing  to  allow  the  wit- 
ness Johns  to  testify  to  certain  state- 
ments made  to  him  by  the  appellant 
prior  to  the  homicide.  The  state- 
ments were  substantially  that  ap- 
pellant told  witness  that  he  believed 
the  presence  of  the  witness  with 
appellant  kept  deceased  and  Gentry 
from  killing  him  on  one  occasion; 
and  also  that  appellant  told  him  that 
said  parties  had  threatened  his  life, 
and  he  was  afraid  to  have  lights 
in  his  house  at  night,  or  sit  by  an 
open  window,  etc.  This  evidence 
was  offered  as  showing  the  condi- 
tion of  appellant's  mind,  and  was 
objected  to  as  being  self-serving. 
As  presented  here,  no  error  appears. 
The  relation  in  point  of  time  of  said 
evidence  to  the  homicide  is  not 
shown,  and,  for  aught  we  can  tell, 
the  alleged  state- 
ment  was  made  tion^ot  nid^^ 
months  prior  there-  T^r^T*^**^*^' 
to.  On  another 
trial,  if  it  should  appear  that  said 
conversation  and  statement  occurred 
reasonably  near  the  date  of  the 
homicide,  we  think  same  should  be 
admitted.  Cole  v.  State,  48  Tex. 
Crim.  Rep.  443,  88  S.  W,  341.  Prac- 
tically the  same  evidence  was  ad- 
mitted when  said  witness  detailed 
what  occurred  at  the  time  he  and  ap- 
pellant met  and  talked  with  one 
Palmer. 

We  do  not  think  there  was  any 
error  in  allowing  the  witnesses  Ster- 
rett    and    Anderson    to    describe 
wounds      on      the 
bodies  of  deceased  ;;lSISur**— ** 
and  Gentry,  and  to 
state  that  said  wounds,  or  some  of 
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HARDY  V. 

them,  were  on  the  backs  of  said 
bodies. 

The  charge  of  the  trial  court  was 
exceptionally  full  and  fair.  The 
special  charges  1  and  2  asked  by  ap- 
pellant were  properly  refused.  As 
we  read  this  record,  and  the  evi- 
dence of  appellant,  there  is  nothing 
therein  to  support  the  proposition 
that  appellant,  just  prior  to  the 
homicide,  accosted  the  deceased  or 
Gentry,  and  demanded  that  they 
leave  his  land  and  desist  from  cut- 
ting and  removing  his  timber,  or 
that  he  armed  himself  for  the  pur- 
pose of  seeking  an  interview  with 
them,  to  protect  his  property.  He 
said  in  his  testimony  that  he  was 
hunting  for  his  horse,  and  kept 
hearing  a  bell,  and  on  going  up  the 
bottom  he  heard  loud  talking  and 
cursing  and  went  to  it,  and  saw 
Gentry  and  deceased,  and  he  went 
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right  up  to  them«  and  said :  ^'Now, 
Gentry,  you  are  taking  my  posts, 
are  you  V*  And  that  Gentry  denied 
it  with  an  oath,  and  further  called 
him  an  opprobrious  name,  and 
grabbed  a  stick  and  started  toward 
him;  and  he  threw  his  gun  on  Gen- 
try, who  turned  away,  and  that  he 
shot  Gentry.  That  deceased  then 
started  toward  the  wagon  on  which 
there  were  an  ax  and  a  few  posts, 
and  he  shot  deceased  before  he  got 
to  the  wagon. 

The  witness  Jones,  who  saw  ap- 
pellant first  after  the  shooting,  said 
that  appellant  told  him  that  he  had 
shot  Gentry  and  deceased  and  said 
that  they  cursed  him,  and  that  he 
could  not  take  that.  This  evidence 
did  not  call  for  the  issues  contained 
in  said  special  charge. 

For  the  errors  mentioned,  the 
judgment  is  reversed,  and  the  cause 
remanded. 


ANNOTATION. 

Admisttbility  of  threats  by  accused  against  jury  or  prosecutmg  attorney  in 

crimiiial  case. 


Research    has    disclosed   little    au- 
thority on  the  question  under  anno- 
tation other  than  the  reported  case 
(Hardy  v.  State,  ante,  1357),  which 
holds  that  threats  against  the  jury, 
made  by  the  defendant    shortly    be- 
fore  the    trial,    are    not    admissible, 
ince    they    tend    to  prejudice    the 
:3ry  against   him.    Such   threats,    it 
tight  be  contended,   should  be    ad- 
xfitted,  as  tending  to  show  the  char- 
ater  of  the    accused,    or    his    con- 
scousness  of  guilt  or  innocence.    But 
w)le,  on  these  grounds,  it  seems,  un- 
de.  the  authorities  cited  in  the  anno- 
taton,   there  may  be   circumstances 
whre  threats  by  the  accused  against 
thot  engaged  in  the  prosecution  or 
tria. would  be  admissible,  this  would 
not  eem  to  be  the  general  rule,  and 
suchevidence,   because  of  its   clear 
tend^cy  to    prejudice   the    accused, 
shoul  be  received  with    great   cau- 
tion. 

Thr^ts  against  the  prosecuting 
attorn^,  made  by  the  accused  after 
the  criie,  at  a  time  when  no  prose- 

9  A.rj.A.-^-86. 


cution  was  pending  against  him,  and 
he  had  no  reason  to  anticipate  that 
he  was  to  be  prosecuted,  were  held 
inadmissible  in  Gawn  v.  State  (1896) 
13  Ohio  C.  C.  116,  7  Ohio  C.  D.  19, 
where  they  were  made  during,  or 
soon  after,  proceedings  before  the 
grand  jury  in  which  the  prosecuting 
attorney  was  attempting  to  secure  an 
indictment  against  a  detective  em- 
ployed by  the  defendant  to  trace 
rumors  imputing  the  crime  to  him, 
and  had  relation  to  such  proceedings. 
The  court  said  that  the  only  ground 
on  which  the  admission  of  such 
threats  could  stand  was  that  the  dec- 
larations were  of  such  a  character 
and  made  under  such  circumstances 
as  to  indicate  a  consciousness  of 
guilt  in  the  mind  of  the  accused  as  to 
the  charge  under  investigation;  that 
if  one  suspected  of  crime  undertakes 
to  obstruct  a  full  investigation  of  his 
guilt  by  the  destruction  of  evidence, 
or  attempts  by  intimidation  to  deter 
the  public  prosecutor  from  doing  his 
full  duty  in  the  matter,  the  inference 
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naturally  arises  that  his  conduct  is 
to  bo  attributed  to  a  consciousness 
of  guilt;  but  that  under  the  circum- 
stances of  that  case  it  seemed  rea- 
sonably certain  that  the  hostility  ex- 
pressed by  the  accused  toward  the 
prosecuting  attorney  arose  solely  out 
of  the  attempt  by  such  attorney  to 
indict  the  detective,  and  the  means 
used  to  accomplish  this  purpose,  and 
that  the  accused  did  not  contemplate 
by  the  alleged  threats  any  obstruc- 
tion of  a  prosecution  against  himself: 
that  the  evidence  did  not,  therefore, 
tend  to  show  consciousness  of  guilt, 
and  was  incompetent,  and  its  admis- 
sion prejudicial  error. 

That  threats  made  by  the  defend- 
ant in  a  criminal  case,  after  the  be- 
ginning of  the  prosecution,  against 
those  engaged  therein,  may  be  admis- 
sible under  some  circumstances  to 
show  the  character  of  the  accused,  is 
held  in  State  v.  Rorabacher  (1865)  19 
Iowa,  154.  In  sustaining  a  convic- 
tion for  burglary,  the  court  said: 
"This  instruction  was  asked:  *Any 
threats  made  by  the  defendant,  since 
the  commencement  of  this  prosecu- 
tion, against  the  parties  engaged 
therein,  such  as  threatening  to  have 
satisfaction  or  revenge  on  such  par- 
ties, is  not  evidence  that  can  be  con- 
sidered by  the  jury  in  determining 
the  guilt  or  innocence  of  defendant.' 
This  was  given,  the  court  adding,  'ex- 
cept as  links  in  a  chain  of  testimony 
to  show  persistency  in  the  crime 
charged.'  It  is  difficult  to  perceive 
the  necessity  of  this  modification  or 
addition,  and  yet  we  cannot  say  that 
it  was  error.  The  instruction  itself 
was  not  correct  for  all  cases.  We  can 
readily  see  that  threats  thus  made 
might  seem  to  indicate  a  mind  equal 
tx)  the  commission  of  the  crime 
charged  or  any  other.  While  an  in- 
nocent man  might  use  such  threats, 
yet  they  are  more  consistent  with  a 
wicked  disposition  than  a  life  of  hon- 
esty or  integrity.  And  when  the  tes- 
timony shows,  as  in  this  case,  that 
the  probable  criminals  were  discov- 
ered by  a  series  of  long-continued 
and  well-conceived  plans,  persistent- 
ly carried  out  by  police  officers  and 
detectives,    admitted    into    the    confi- 


dence of  the    prisoners,    expreasions 
and  threats  may  have  been  made  and 
used  from  which  the  jury   could  see 
a   determination    to   persist     in   iht 
crime,  and  the  development  of  a  feel- 
ing extremely    inconsistent    with  in- 
nocence.   If  the  modification  was  sus- 
ceptible of  the  construction  that  the 
court  meant  thereby  that    defendant 
admitted,  by  such  threats,   the  trutk 
of  the  charge  against  him,   it  'would, 
of  course,  be  erroneous.     This,  how- 
ever, is  not  its  fair  construction.    All 
that  is  meant  is  that  such  threats  are 
only  proper    as    showing    the    mind, 
spirit,  and  purpose  of  the  defendant 
in  his  defense  and  in  relation  to  the 
crime  charged." 

In  People  v.  Bezy    (1885)    67  CaL 
228,    7  Pac.    643,  6  Am.    Crim.    R^ 
608,  the  court,  in  holding  that  threats 
made  by  the  defendant   against  the 
brother  of  the  deceased  were  not  ad- 
missible on  a  trial  for  murder,  said 
that  while  threats  against  a  deceased 
are     admissible     to     show       malice, 
threats  against    another  person    are 
only    admitted    under    circumstances 
which   show    some    connection    with 
the  injury  inflicted  on  the  deceased; 
and  that  the  evidence  was  inadmis- 
sible to  show  the  general    character 
of  the    defendant   as   to    peace   anr 
quietness,  for  evidence  of  particula* 
facts    was    not    admissible     on    thi 
issue. 

And  in  Clinton  v.  State  (1908)  ^ 
Fla.  57,  47  So.  389,  it  was  held  tl^t 
on  a  trial  for  arson,  a  threat  mifie 
by  the  accused  to  "get  even"  vilh 
the  attorney  for  the  owner  of  the 
dwelling  burned  was  not  admissi)le, 
when  it  was  clearly  shown  that  the 
threat  was  directed  against  the  at- 
torney personally,  and  not  the  dient 

It  was  held  in  State  v.  McBunil- 
ton  (1911)  128  La.  498,  54  So.  971« 
that  in  a  trial  for  shooting  wUh  in- 
tent to  murder,  threats  made  ty  the 
deceased  against  third  peraois,  or 
against  a  class  to  which  the  ]»rose- 
cuting  witness  did  not  belong,  are  in- 
admissible, and  that  the  admission  of 
threats  made  by  the  accused  about 
an  hour  and  a  half  before  tbe  shoot- 
ing against  a  class  to  whioh  it  was 
not  shown   the   prosecuting  witness 
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belonged,  which  doubtless  had  the 
effect  of  impressing  the  jurors  with 
the  view  that  the  accused  was  a  ma- 
licious person  generally,  who  disre- 
garded  human  life,  and  was  bent 
upon  murdering  anybody  or  every- 
body, was  reversible  error. 

There  are,  of  course,  a  number  of 
other  cases,  such  as  Henson  v.  State 
(1899)  120  Ala.  316,  25  So.  23,  and 
Carr  v.  State  (1888)  23  Neb.  749, 
87  N.  W.  630,  supporting  the  general 
proposition,  apparently  well  estab- 
lished, that  a  mere  general  threat 
made  by  the  accused,  or  one  directed 
against  some  other  person  than  the 
victim  or  the  class  to  which  he  be- 
longs, is  not  admissible  against  him. 

The  annotation  does  not  purport  to 
cover  cases  of  threats  against  wit- 
nesses, but  attention  is  called  to  sev- 
eral decisions  of  this  nature,  among 
possibly  others,  because  of  their  re- 
lationship to  the  class  of  cases  under 
consideration. 

In  People  t.  Chin  Hane  (1895)  108 


CaL  597,  41  Pac.  697,  it  was  held  that 
in  a  trial  for  murder  evidence  was 
admissible  of  threats  made  by  the  de- 
fendants, while  in  jail  for  the  killing, 
against  a  witness  who  came  to  the 
jail  and  identified  them.  The  court 
said  that  threats  made  by  a  defend- 
ant against  a  witness  whom  he  ex- 
pects to  testify  against  him,  with  the 
evident  purpose  of  intimidating  the 
witness,  are  proper  evidence;  and 
that  the  fact  that  the  defendants 
were  in  custody  at  the  time  was 
wholly  immaterial. 

And  threats  by  the  accused  in  a 
criminal  case  to  whip  certain  wit- 
nesses for  the  state  were  held  admis- 
sible in  Deisher  v.  State  (1916)  80 
Tex.  Crim.  Rep.  428,  190  S.  W.  729, 
the  court  stating  that  the  effect  of 
the  threat  would  at  least  tend  to 
show  that  the  defendant  was  trying 
to  prevent  the  witnesses  from  testify-, 
ing  against  him,  and  that  this  would 
be  a  circumstance  against  him. 

R.  E.  M. 


GEORGE  J.  SIEDLER  et  al. 

V. 

JACOB  S.  WALN  et  aL,  Appts. 

Pennaylvania  Supreme  CouH '^  Petn^arjf  23^  JAM. 

(—  Pa.  — ,  109  Aa  643.) 

EasementB  —  reservation  —  who  entitled  to  benefit. 

1.  A  reservation  by  the  owner  of  a  parcel  of  land  containing  only  his 
residence,  when  selling  a  portion  of  the  tract,  of  a  right  of  way  to  himself, 
his  heirs  and  assigns,  being  the  owners,  tenants,  and  occupiers  for  the 
time  being  of  t3ie  ungranted  pared,  inures  to  the  benefit  of  all  occupiers 
after  subdivision  of  such  parcel  into  building  lots,  their  families  and  others 
who,  through  permission  of  such  owners,  may  desire  to  visit  their  homes 
for  any  lawful  purpose. 

[See  note  on  this  question  beginning  on  page  1368.] 

-^  increase  of  use. 

2.  Under  a  reservation  of  a  right  improved  so  as  to  increase  the  use  of 
of  way  to  the  grantor,  his  heirs  and     the  easement. 

assigns,  the  grantor's  property  may  be         [See  9  R.  C.  L.  787.] 


Appeal  by  defendants  from  a  decree  of  the  Court  of  Common  Pleas 
No.  2,  for  Philadelphia  County  (Rogers,  J.) ,  in  favor  of  plaintiffs  in  a  suit 
to  restrain  defendants  from  obstructing  an  alleged  right  of  way  over  a 
paved  carriageway.    Affirmed. 
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The  situation  out  of  which  this 
controversy  arises  appears  from  the 
following  plat : 


Newly  opened  private  way 


M 

^ 

O 


S 
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The  parcels  numbered  1,  2,  and  8, 
the  owners  of  which  are  now  claim- 
ing a  right  to  use  the  carriageway, 
do  not  border  upon  it,  and  the  claim 
of  right  rests  entirely  upon  the  fact 
that  such  parcels  were  originally 
part  of  the  larger  tract  having  a 
right  to  the  use  of  the  way. 

The  further  facts  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  George  Douglass  Hay,  John 
Lewis  Evans,  and  William  A.  Schna- 
der,  for  appellants: 

Mahan's  act  in  opening  for  public 
use  apple  orchard  land  and  connecting 
it  with  defendants'  carriageway  with- 
out preventing  the  public  from  using 
the  two  ways  as  a  through  highway 
from  Glyn-Wynne  avenue  to  Gray's 
lane  so  increased  the  burden  over  de- 
fendants' carriageway,  and  changed 
the  character  of  the  user,  as  to 
amount  to  an  extinguishment  of  Ma- 
han's  easement  over  defendants'  car- 


riageway. Thereafter  Mahan  had  no 
right  of  easement  which  he  could  con- 
vey to  the  plaintiffs. 

Washb.  Easements  &  Servitudes,  p. 
627 ;  McKinney  v.  Pennsylvania  B.  Co. 
222  Pa.  48,  21  L.RA.(N.S-)  1002,  70 
Atl.  946 ;  American  Academy  of  Music 
V.  Weldon,  32  W.  N.  C.  307 ;  Riefler  & 
Sons  V.  Wayne  Storage  Water  Power 
Co.  232  Pa.  282,  81  Atl.  300;  Schmoele 
V.  Betz,  212  Pa.  82,  108  Am.  St  Rep. 
845,  61  Atl.  625;  Kirkham  v.  Sharp,  1 
Whart.  323,  29  Am.  Dec.  57;  Darling- 
ton V.  Painter,  7  Pa.  473;  Jamison  v. 
M'Credy,  5  Watts  &  S.  129 ;  Coleman's 
Appeal,  62  Pa.  252,  14  Mor.  Min.  Rep. 
221 ;  Allen  v.  Scheib,  257  Pa.  6,  L.R.A. 
1917P,  446,  101  Atl.  102;  Gowen  v. 
Philadelphia  Exch.  Co.  5  Watts  &  S. 
141,  40  Am.  Dec.  489. 

Even  if  the  easement  over  defend- 
ants' carriageway  was  not  extin- 
guished, plaintiffs  are  not  in  a  position 
to  invoke  equitable  relief. 

McCullough  V.  Broad  Exch.  Co.  101 
App.  Div.  566,  92  N.  Y.  Supp.  533; 
American  Academy  of  Music  v.  Wel- 
don, 32  W.  N.  C.  307;  Crosland  v. 
Potts ville,  126  Pa.  511,  12  Am.  St  Rep. 
891,  18  Atl.  15. 

If  the  easement  was  extinguished, 
the  defendants  were  and  are  entitled 
to  help  themselves. 

Crosland  v.  Pottsville,  supra;  Allen 
V.  Scheib,  257  Pa.  6,  L.R.A.1917F,  446, 
101  Atl.  102. 

If  the  easement  is  not  extinguished, 
and  if  the  plaintiffs  are  entitled  to 
equitable  relief  (although  defendants 
contend  they  are  not),  plaintiffs  can- 
not prevent  the  defendants  from  tak- 
ing effective  steps  consistent  with 
such  rights  as  the  plaintiffs  may  have, 
to  exclude  the  public  from  defend- 
ants' carriageway. 

Kohler  v.  Smith,  3  Pa.  Super.  176; 
Bosch  V.  Hoffman,  42  Pa.  Super.  313; 
Hartman  v.  Fick,  167  Pa.  18,  46  Am. 
St.  Rep.  658,  31  Atl.  342;  Mercantile 
Library  Co.  v.  Philadelphia  Trust  Co. 
235  Pa.  5,  83  Atl.  692. 

If  defendants'  rights  are  being  in- 
vaded, it  is  inmiaterial  whether  they 
have  sustained  or  are  sustaining  ma- 
terial damage. 

Schmoele  v.  Betz,  212  Pa.  32,  108 
Am.  St.  Rep.  845,  61  Atl.  525. 

Mr.  Thomas  Raebum  White,  for  ap- 
pellees : 

Not  only  plaintiffs,  but  their  fami- 
lies, servants,  guests,  tradesmen,  and 
anyone  lawfully  visiting  them,  are 
titled  to  use  the  way. 
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Gunson  v.  Healy,  100  Pa.  42;  Ben- 
ner  v.  Junker,  190  Pa.  423,  43  Atl.  72 ; 
Com.  V.  Burford,  225  Pa.  93,  73  Atl. 
1064;  Harper  v.  Greenmount  Cemetery 
Co.  15  W.  N.  C.  172;  Citizen's  Electric 
Co.  V.  Davis,  44  Pa.  Super.  Ct.  138. 

The  opening:  of  Orchard  lane  did 
not  extinguish  the  easement. 

McCullough  y.  Broad  Exch.  Co.  101 
App.  Div.  566,  92  N.  Y.  Supp.  538,  af- 
firmed in  184  N.  Y.  592,  77  N.  E.  1191; 
Mendell  v.  Delano,  7  Met.  176 ;  Walker 
V.  Gerhard,  9  Phila.  116. 

Moschzisker,  J.,  delivered  the 
opinion  of  the  court : 

Plaintiffs  filed  a  bill  in  equity 
prasdng  defendants  be  restrained 
^rom  obstructing,  closing,  or  inter- 
fering with  the  former's  use  of  a 
certain  private  road,  or  '^paved  car- 
riageway.'' After  final  hearing  on 
bill,  answer,  and  proofs  the  injunc- 
tion was  granted.  Defendants  have 
appealed. 

Prior  to  March  1, 1887,  Frederick 
Sylvester  owned  a  tract  of  land  at 
Haverford,  Pennsylvania,  consist- 
ing of  about  7  acres,  bounded  on  the 
south  by  Gray's  lane,  on  the  east  by 
Glsm-Wynne  avenue,  on  the  north 
by  Booth's  lane,  and  on  the  west  by 
lands  of  one  Dotson.  The  ''paved 
carriageway"  here  involved  con- 
nected the  Sylvester's  residence 
with  the  two  above-mentioned  lanes, 
the  southern  half  of  this  private 
road^  the  part  now  in  controversy, 
extending  along  the  extreme  west- 
em  boundary  of  the  tract. 

On  the  date  last  mentioned  Syl- 
vester conveyed  the  Gray's  lane 
front  of  his  land,  some  246  feet  in 
depth,  to  Roland  Evans.  The  latter 
forthwith  deeded  the  western  por- 
tion thereof,  a  little  over  one  third 
of  his  purchase,  to  the  defendant 
I^ydia  L.  Wain. 

In  the  deeds  to  Evans  and  Wain, 
there  is  reserved  to  ^'Frederick  Syl- 
vester, his  heirs  and  assigns,  being 
the  owners,  tenants,  and  occupiers 
for  the  time  being  of  the  adjoining 
piece  of  land  to  the  northward,"  the 
*'free  use,  right,  liberty,  and  privi- 
lege" of  the  carriageway  in  ques- 
tion, 16  feet  wide,  running  along 
the  westernmost  end  of  the  land 
granted  in  the  two  deeds,  "from 
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said  Gray's  lane  to  said  adjoining 
piece  of  land  to  the  northward, 
.  .  .  for  all  purposes  of  ingress, 
egress,  and  regress  as  fully  and  ef- 
fectually as  though  said  paved  car- 
riageway was  a  public  highway." 

The  above-quoted  reservation 
states  that  the  carriageway  is  to  be 
enjoyed  by  "Frederick  Sylvester, 
bis  heirs  and  assigns,  being  the 
owners,  tenants,  and  occupiers  for 
the  time  being"  of  the  lands  to  the 
north,  "in  common  with  the  said 
Roland  Evans,  his  heirs  and  assigns, 
being  the  owners,  tenants,  and  oc- 
cupiers for  the  time  being"  of  the 
balance  of  the  tract. 

From  the  date  of  his  conveyance 
in  1887  until  March,  1918,  Syl- 
vester remained  the  owner  of  the 
land  north  of  the  plot  conveyed  to 
Evans,  and  during  this  period  the 
paved  carriageway  was  used  only 
for  family  purposes  by  the  oc- 
cupants of  the  Sylvester  and  Evans 
or  Wain  properties;  the  road  being 
marked  at  both  the  northern  and 
southern  entrances  thereto  l^  gate- 
ways. 

March  27,  1913,  Sylvester  con- 
veyed to  one  Mahan  a  portion  of  the 
original  tract  immediately  north  of 
the  premises  theretofore  deeded  to 
Evans,  giving  and  granting  to  Mahan 
the  same  use  of  the  paved  carriage- 
way which  previously  had  been  re- 
served in  the  deed  to  Evans;  but 
Sylvester,  by  special  covenant,  then 
and  there  extinguished  the  right  of 
passage  possessed  by  himself,  his 
heirs  and  assigns,  and  all  future 
owners  and  occupiers  of  the  re- 
mainder of  the  original  tract  (being 
that  portion  lying  north  of  the  part 
conveyed  to  Mahan),  over  the  road- 
way leading  southward  therefrom 
to  Gray's  lane,  being  the  paved  car- 
riageway in  question. 

The  piece  of  land  conveyed  to  Ma- 
han runs  clear  across  the  Sylvester 
tract  from  east  to  west  more  than 
400  feet  in  width.  Mahan  opened 
through  tiie  center  of  this  property 
a  private  road  38  feet  wide,  e3d;end- 
ing  from  Gljm-Wynne  avenue  on  the 
east  to  the  western  boundary  line 
of  the  tract,  at  which  point  it  con- 


1366 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


nected  with  the  paved  carriagreway. 
Prior  to  plaintiffs'  bill  there  was 
erected  on  the  Glsoi-Wynne  avenue 
entrance  to  this  new  road  a  sign,  41 
inches  long  by  86^  inches  high,  read- 
ing as  follows:  "Private  Road. 
Persons  not  having  business  with 
residents  of  this  property  are  for- 
bidden to  use  this  road.  Any  viola- 
tion of  this  notice  will  be  prosecuted 
as  a  trespass." 

Mahan  laid  out  building  lots  on 
either  side  of  the  88-foot  road,  some 
of  which  were  conveyed  by  him  to 
plaintiffs.  In  each  instance  the 
deed  granted  the  privilege  of  the 
paved  carriageway  and  reserved, 
for  the  benefit  of  the  balance  of  the 
land,  a  like  right. 

From  the  time  the  Mahan  land 
was  thus  divided  into  building  lots, 
and  occupied  by  several  homes,  the 
use  of  the  carriageway  increased, 
and  this  despite  the  fact  that  such 
way  was  legally  and  physically  shut 
off  from  the  easement  of  the  re- 
mainder of  the  Sylvester  tract  to 
the  north,  and  its  use  had  been  (as 
stated  by  the  chancellor  in  his  find- 
ings) also  "lessened  by  the  fact  that 
some  of  the  traffic  to  and  from  plain- 
tiffs' properties  [which  had  a  right 
to  use  the  paved  carriageway]  en- 
ters and  leaves  by  way  of  Gljoi- 
Wynne  avenue." 

The  defendants,  however,  claim- 
ing that  the  opening  of  the  38-foot 
road  practically  makes  a  public 
thoroughfare  from  Glyn-Wynne 
avenue  to  the  paved  carriageway, 
and  that  this  has  so  enlarged  the  use 
of  the  latter  as  to  constitute  an 
abuse  of  the  privilege  therein  pos- 
sessed by  plaintiffs,  threatened  to 
erect  a  permanent  barrier  at  the 
northern  entrance  to  the  way,  and 
thus  to  exclude  any  and  all  future 
use  thereof  by  others  than  the  oc- 
cupants of  the  Wain  lot.  The  pres- 
ent bill  was  filed  to  prevent  the 
erection  of  this  barrier. 

The  chancellor  finds  as  a  fact  that 
the  paved  carriageway  has  been  em- 
ployed since  1913  "by  plaintiffs  and 
their  families,  in  walking  and  rid< 
ing  over  it  to  and  from  the  railroad 
station  and  stores  in  Haverford," 


that  "their  friends  use  it  by  vehicles, 
and  tradespeople,  who  have  busi- 
ness with  the  plaintiffs,  also  use  it 
with  their  wagons  and  automobiles/' 
adding :  "Undoubtedly  it  is  used  to 
some  extent  by  people  other  than 
those  to  whom  the  privilege  is  given 
by  the  reservation  contained  in  the 
deeds,"  but  that  this  latter  use  is 
merely  incidental  (not  specially  en- 
couraged by  plaintiffs),  and  not  of 
a  character  materially  to  injure  de- 
fendants. 

The  court  below  concluded  as  a 
matter  of  law  that  the  right  of  way 
over  the  road  in  question  might  be 
"used  and  enjoyed  by  those  who 
owned  or  occupied  any  part  of  the 
dominant  tenement,  for  any  pur- 
pose for  which  it  may  from  time  to 
time  be  legitimately  applied/'  and 
that  "only  those  who  may  be  prop- 
erly regarded  as  trespassers  .  .  . 
can  be  excluded,"  adding  that  its 
present  or  attempted  use  by  those 
"who  have  no  right  or  authority  so 
to  do  gives  defendants  no  warrant 
or  license  to  close  the  way  or  inter- 
fere with  the  lawful  and  legitimate 
use  thereof  by  plaintiflfs." 

On  these  findings  iand  conclusions, 
defendants  are  enjoined  from  clos- 
ing the  carriageway  or  in  any  man- 
ner "interfering  with  plaintiffs  in 
their  use"  thereof  "in  accordance 
with  their  rights  as  set  forth  in 
their  respective  deeds/'  The  decree 
further  states:  "Plaintiffs  and  de- 
fendants are  to  take  such  steps  as 
will  give  notice  to  the  public  that 
the  paved  carriageway  is  a  private 
road/' 

We  see  no  error  in  the  decree  as 
entered. 

The  court  below,  in  answer  to  one 
of  plaintiffs'  requests,  states  a  con- 
clusion of  law  to  the  effect  that 
plaintiffs,  their  families,  servants, 
visitors,  "or  others  to  whom  they 
may  grant  permission/'  are  entitled 
to  the  use  of  the  way  in  controversy. 
This  conclusion  is  justly  complaint 
of  as  too  broadly  stating  plaintiffs' 
rights. 

While  we  cannot  agree  with  the 
liuggestion  of  defendants  that  the 
words  of  the  original  reservation 
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strict  the  use  of  the  carriageway  to 
''the  owners,  tenants,  and  occupiers 
for  the  time  being*'  of  the  Sylvester 
tract,  no  more  can  it  tenably  be 
maintained  that  Sylvester  retained, 
for  himself  and  his  assignees,  an 
easement  in  gross  over  the  road, 
which  could  be  granted  by  his  or 
their  ^'permission'*  to  whomsoever 
he  or  they  pleased.  The  words  of 
the  reservation,  "owners,  tenants* 
and  occupiers,"  were  evidently  in- 
tended for  the  very  purpose  of 
showing  that  the  easement  was  not 
in  gross,  but  appurtenant  to  the 
land  (Jamison  v.  M'Credy,  5  Watts 
&  S.  129,  140) ;  and,  being  so  ap- 
purtenant, of  course,  the  privilege 
includes  not  only  the  right  to  use 
the  road  by  the  respective  owners 
for  the  time  being  of  the  several 
pieces  of  the  original  tract,  but  also 

by    their    families, 
and     others     who, 

i7e«eiS?*"'**  **    through  permission 

of  such  owners, 
may  desire  to  visit  their  homes  for 
any  lawful  purpose.  This  marks 
the  extent  of  the  easement.  Com.  v. 
Burford,  225  Pa.  93,  99,  73  Ati. 
1064;  Gunson  v.  Healy,  100  Pa.  42, 
46. 

The  court  below  did  not  err  in 
stating,  as  a  matter  of  law,  that, 
^hen  the  easement  was  created,  the 
parties  must  have  anticipated  the 
Sylvester  property  would  not  always 
remain  in  its  then  present  condi- 
tion, but  might  be 

improved     in     the 

future  so  as  to  in- 
crease the  use  of  the  carriageway. 
Benner  v.  Junker,  190  Pa.  423,  429, 
43  Atl.72;9R.  C.  L.  787. 

*'As  a  rule,  it  seems  that  no  un- 
lawful additional  burden  is  imposed 
on  the  lands  of  a  servient  estate  by 
an  increased  number  of  persons  us- 
ing an  unlimited  right  of  way  to 
-which  the  land  is  subject;  and  so, 
if  such  a  right  is  granted  to  a  per-* 
0on  who  afterwards  erects  tenement 
bouses  on  his  lands,  the  way  may  be 


-.-Increase  of 


109  Atl.  e^s.) 

used  by  his  tenants."  9  R.  C.  L.  791, 
§47. 

We  cannot  agree  that  the  facts  of 
this  case  show  plaintiffs,  or  their 
predecessors  in  title,  to  have  partic- 
ipated in  any  endeavor,  the  purpose 
and  effect  ox  which  was  to  increase 
the  burden  on  defendants'  servient 
estate,  of  a  character  and  extent  to 
justify  a  finding  that  the  former 
had  renounced,  abandoned,  or  ex- 
tinguished their  rights  of  easement. 
While  ''it  is  difficult,  if  not  impos- 
sible, to  lay  down  a  clear  and  defi- 
nite rule  to  determine  what  may 
be  considered  a  proper  and  reason- 
able use  [of  an  easement],  as  dis- 
tinguished from  an  unreasonable 
and  improper  one,  and  such  ques- 
tions must,  of  necessity,  be  usually 
left  to  tiie  determination  of  a  jury 
or  the  trial  court,  as  questions  of 
fact"  (9  R.  C.  L.  p.  787),  here  the 
chancellor  has  found  the  facts 
against  defendants ;  and  we  are  not 
convinced  of  reversible  error  in  that 
regard. 

The  case  of  McKinney  v,  Penn- 
sylvania R.  Co.  222  Pa.  48,  21 
L.R.A.(N.S.)  1002,  70  Ati.  946,  in 
no  sense  governs  the  present  one, 
for  the  facts  materially  differ  there- 
from. In  the  McKinney  Case  the 
complainant's  right  in  the  alleged 
private  way,  as  a  private  way,  had 
been  extinguished  by  his  active  par- 
ticipation in  legal  proceedings 
whereby  the  way  was  turned  into 
a  public  road.  After  this  statement 
of  fact  we  need  add  nothing  else  in 
order  to  distinguish  the  two  cases. 

The  many  authorities  cited  by 
counsel  on  both  sides  have  been  ex- 
amined and  considered,  but  we  do 
not  feel  that  any  useful  purpose 
would  be  served  by  specially  men* 
tioning  others  than  these  already 
referred  to;  nor  is  it  necessary  to 
pass  specifically  upon-  each  of  the 
twenty-two  assignments  of  error. 

The  decree  is  affirmed;  costs  to 
be  divided. 
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ANNOTATION. 

Right  of  0¥fnerB  ol*  paroeb  into  which  dommant  tenement  has  been  dmded, 

to  use  a  right  of  way. 


It  is  a  general  rule,  where  there  is 
an  easement  of  way  appurtenant  to  a 
tenement,  that  the  subsequent  owner 
of  a  part  of  such  tenement  has  the 
right  to  use  the  way  as  appurtenant  to 
his  particular  part  of  the  land. 

California.  —  Currier  v.  Howes 
(1894)  103  Cal.  437,  37  Pac.  521  (stat- 
ing  the  rule). 

Colorado. — Durkee  v.  Jones  (1900) 
27  Colo.  159,  60  Pac.  618. 

Connecticut. — ^C.  B.  Ailing  Realty 
Co.  V.  Olderman  (1916)  90  Conn.  241, 
96  Atl.  944. 

Illinois.— Garrison  v.  Rudd  (1858) 
19  111.  558  (as  stating  the  rule) ;  Mor- 
rison V.  King  (1871)  62  111.  30. 

Iowa.— Brossart  V.  Corlett  (1869)  27 
Iowa,  288  (obiter). 

Massachusetts.  —  Underwood  v. 
Carney  (1848)  1  Cush.  286;  Whitney 
V.  Lee  (1861)  1  Allen,  198;  Fox  v. 
Union  Sugar  Refinery  (1872)  109  Mass. 
292;  Miller  v.  Washburn  (1875)  117 
Mass.  371;  Boland'  v.  St.  John's 
Schools  (1895)  163  Mass.  229,  89  N.  E. 
1035;  Bailey  v.  Agawam  Nat.  Bank 
(1906)  190  Mass.  20,  3  L.R.A.(N.S.) 
98,  112  Am.  St.  Rep.  296,  76  N.  E.  449 
(as  probably  approving  the  rule) ; 
Ball  V.  Allen  (1914)  216  Mass.  469,  103 
N.  E.  928,  Ann.  Cas.  1917A,  1248  (as 
stating  the  rule) . 

Minnesota. — Dawson  v.  St.  Paul  F.  & 
M.  Ins.  Co.  (1870)  15  Minn.  136,  Gil. 
102,  2  Am.  Rep.  109  (as  stating  the 
rule). 

New  Jersey. — Trenton  v.  Toman 
(1908)  74  N.  J.  Eq.  702,  70  Atl.  606. 

New  York. — Lansing  v.  Wiswell 
(1848)  5  Denio,  213,  affirmed  in  (1848) 
6  How.  Pr.  77. 

Ohio.— Sachs  y.  Cordes  (1896)  11 
Ohio  C.  C.  145,  5  Ohio  C.  D.  67. 

Pennsylvania. — Watson  y.  Bioren 
(1814)  1  Serg.  &  R.  227,  7  Am.  Dec. 
617;  Myers  v.  Birkey  (1863)  5  Phila. 
167;  Walker  v.  Gerhard  (1873)  9 
Phila.  116  (a  tenant  of  part) ;  Zell  v. 
First  Universalist  Soc.  (1888)  119  Pa. 
390,  4  Am.  St.  Rep.  654,  13  Atl.  447  (a 
tenant  of  part) ;  Ehret  y.  Gunn  (1895) 


166  Pa.  384,  31  Atl.  200;  SiEDLBK  y. 
Waln  (reported  herewith)  ante,  1363; 
Citizens'  Electric  Co.  y.  Dayis  (1910) 
44  Pa.  Super.  Ct.  138. 

Utah.— Rollo  y.  Nelson  (1908)  34 
Utah,  116,  26  L.R.A.(N.S.)  315,  96  Pac. 
263  (as  recognizing  the  rule). 

Vermont. — Dee  y.  King  (1905)  77 
Vt.  230,  68  L.R.A.  860,  59  Atl.  839. 

Virginia. — Linkenhoker  v.  Graybill 

(1885)  80  Va.  835. 

West  Virginia. — Henrie  v.  Johnson 

(1886)  28  W.  Va.  190. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Siedler  y.  Waln,  ante, 
1363)  that  a  right  of  way  appurtenant 
to  a  tenement  may  be  used  and  en- 
joyed by  those  who  use  or  occupy  any 
part  of  such  tenement  for  any  purpose 
to  which  it  may  be  legitimately  ap- 
plied. 

In  Methodist  Protestant  Church  y. 
Laws  (1893)  7  Ohio  C.  C.  211,  4  Ohio 
C.  D.  562,  it  was  said  that  ''the  law 
undoubtedly  in  America  is,  that  one 
haying  an  easement  by  grant  may  as- 
sign that  easement  with  the  dominant 
estate,  and  the  easement  goes  to  every 
portion  of  the  dominant  estate  as- 
signed, howeyer  many  the  tenants  may 
be." 

Where  there  is  a  right  of  way  appur- 
tenant to  a  farm,  and  the  farm  is  de- 
yised  in  two  separate  parcels,  each 
deyisee  thereby  acquires  a  right  of 
way  as  appurtenant  to  his  land.  Lans- 
ing y.  Wiswell  (N.  Y.)  supra. 

Where  an  owner  of  fiye  city  lots  had 
built  a  building  thereon,  the  entrance 
to  the  second  story  of  which  was  by 
a  single  entrance  and  stairway,  and  on 
his  death  the  widow  was  allotted  some 
of  the  lots  and  the  building  thereon,  it 
was  held  that  the  owners  of  the  rest 
of  the  building  could  not  tear  down 
the  stairway.  Morrison  y.  King 
(1871)  62  111.  30. 

That  the  subdivision  in  question 
does  not  abut  upon  the  way  does  not 
alter  the  rule.  G.  B.  Ailing  Realty 
Co.  y.  Olderman  (1916)  90  Conn.  241, 
96  Atl.  944 ;  Fox  y.  Union  Sugar  Ref. 
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Co.,  (1872)  109  Mass.  292;  Boland  y. 
St.  John's  Schools  (1895)  168  Mass. 
229,  89  N.  E.  1095;  Ehret  v.  Gunn 
(1895)  166  Pa.  884,  81  Atl.  200;  SlED- 
IJ5B  y.  Walk  (reported  herewith) 
ante,  1868;  Henrie  y.  Johnson  (W« 
Va.)  supra. 

But  in  Dawson  y.  St.  Paul  F.  &  M. 
Ins.  Co.  (1870)  15  Minn.  187,  Gil.  102, 
2  Am.  Bep.  109,  it  was  held  that  the 
plaintiff,  owning  a  part  of  what  he 
claimed  to  be  the  dominant  tenement, 
could  not  enjoin  building  on  the  al* 
leged  right  of  way,  where  it  did  not 
appear  that  his  land  abutted  on  such 
ivay,  unless  he  could  show  a  right 
either  by  grant  or  necessity  to  reach 
the  way  oyer  the  interyening  lands. 
It  will  be  obseryed  that  this  raises 
the  interesting  question  as  to  whether 
the  court  is  concerned  with  the  right 
of  a  party  to  reach  the  right  of  way. 

In  a  partition  between  the  two  ten- 
ants in  common  of  lot  1,  which  had 
a  right  of  way  oyer  lot  2,  the  commis- 
sioners, in  setting  off  to  the  defend- 
ant a  part  of  lot  1  which  did  not  touch 
lot  2,  refused  to  giye  him  a  right  of 
i^ay  oyer  the  rest  of  lot  1  to  reach  ' 
lot  2.  The  court,  in  affirming  the  de- 
cision, said :  ''But  it  may  be  said  that, 
unless  Johnson  is  allowed  a  right  of 
way  oyer  lot  A,  which  separates  lot  B 
from  lot  No.  2,  he  cannot  get  to  lot 
No.  2,  so  as  to  enjoy  his  easement 
oyer  it;  and  that  therefore  the  decree 
complained  of  does  in  fact  depriye 
him  of  his  right  of  way  oyer  lot  No.  2. 
This  may  be  true;  but  it  is  also  true 
that  the  decree  does  not  attempt  to 
take  from  him  his  right  of  way  oyer 
No.  2.  It  merely  denies  him  a  right 
of  way  oyer  lot  A,  and  determines 
nothing  as  to  his  right  of  way  across 
No.  2.  If  he  can  reach  this  lot  in  any 
legal  manner,  he  has  the  undoubted 
right  to  use  his  right  of  way  across  it.  < 
As  between  him  and  the  owner  of  lot 
No.  2,  his  right  of  way  oyer  this  lot 
ia  entirely  unaffected  by  the  decree.'* 
Henrie  y.  Johnson  (1886)  28  W.  Va. 
190. 

In  Fox  y.  Union  Sugar  Refinery 
(1872)  109  Mass.  292,  an  owner  of 
land  diyided  it  into  lots  by  a  plan 
^(rhich  included  two  passways,  the  first 
Joining  the  second  as  the  top  of  a  T, 


the  first  passway  connecting  two 
streets  and  the  second  passway  run* 
ning  from  the  first  passway  to  a  third 
street.  Later  he  sold  to  the  plaintiff 
lots  which  abutted  only  on  the  second 
passway,  one  of  them  abutting  also 
on  the  second  street.  It  was  held  that 
the  plaintiff  was  entitled  to  use  not 
only  the  second  passway  on  which  his 
lots  abutted,  but  also  the  first  pass- 
way,,  although  to  get  to  the  first  pass- 
way  he  would  apparently  haye  to  use 
a  part  of  the  second  passway  beyond 
the  boundary  of  his  Iqts.  The  court 
said :  "The  grantee  of  an  interior  lot 
upon  such  a  plan,  referred  to  in  his 
deed,  cannot  be  restricted  in  his  rights 
to  the  single  passageway  upon  which 
he  is  bounded.  The  law  will  imply 
in  his  fay  or  the  right  to  use  the  pas- 
sageway upon  which  he  is  bounded, 
not  only  for  the  purpose  of  going  back 
and  forth  upon  it,  but  also  for  the 
purpose  of  reaching  the  public  ways, 
by  means  of  such  other  avenues  as  his 
grantor  has,  by  his  plan,  represented 
to  exist.  If  there  are  two  or  more  of 
such  ayenues,  it  is  not  for  the  grantor 
to  say  that  his  grantee  shall  be  re- 
stricted to  one  only.  The  deed  is  to  be 
taken  most  strongly  against  him,  and 
in  furtherance  of  the  beneficial  opera- 
tion of  his  grant." 

And  where  the  owner  of  the  dom- 
inant tenement  was  entitled  to  use 
several  connecting  passways,  after 
sale  of  a  part  of  such  tenement  the 
owner  of  the  part  so  sold  was  not  con- 
fined to  the  use  of  the  passways  touch- 
ing his  premises,  although  the  other 
passways  were  not  necessary  to  him. 
Boland  y.  St.  John's  Schools  (1896) 
163  Mass.  229,  39  N.  E.  1035. 

In  a  case  where  the  defendant  was 
cut  off  from  direct  access  to  the  right 
of  way,  but  was  able  to  reach  it 
through  an  adjoining  lot  owned  by 
him,  the  court  said  that  the  deed  "to 
the  defendant  of  the  front  part  of  the 
lot  did  not,  either  by  virtue  of  the 
division  or  of  its  detachment  from  the 
portion  adjoining  the  passway,  destroy 
the  easement  as  appurtenant  to  it,  or 
deprive  it  of  the  benefit  of  the  ease- 
ment in  so  far  as  there  might  exist 
means  for  its  enjoyment.  In  the  pres- 
ent case  such  means  existed  through 
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access  to  the  way  over  the  Beardsley 
lot"  C.  B.  Ailing  Realty  Co.  v.  Older- 
man  (1916)  90  Conn.  241,  96  Atl.  944. 

The  question  whether  the  use  of  the 
way  by  the  tenants  of  parts  of  the 
dominant  tenement  will  enhance  the 
burden  upon  the  servient  tenement 
seems  to  be  very  little  developed  by 
actual  decisions.  In  one  or  two  of  the 
authorities  the  matter  is  referred  to. 
Thus»  in  Henrie  v.  Johnson  (W.  Va.) 
supra,  the  court  said :  "The  law  seems 
to  be  well  settled  that  where  land  is 
granted  with  a  fight  of  way  over  other 
lands,  the  right  is  appurtenant  to  ev- 
ery part  of  land  so  granted,  and  the 
grantee  of  any  part,  no  matter  how 
small,  is  entitled  to  it,  provided  no  ad- 
ditional burden  is  thereby  created  up- 
on the  servient  estate."  So,  in 
Outerbridge  v.  Phelps  (1883)  13  Abb. 
N.  C.  (N.  Y.)  117,  wher^  the  point  was 
not  material  to  the  case  as  decided,  it 
was  said  at  special  term:  "The  gen- 
eral rule  undoubtedly  is,  that  where  an 
easement  is  secured  to  a  dominant  es- 
tate, and  is  designed  to  benefit  the 
same,'  in  whosesoever  hands  it  may  be, 
it  will  inure  to  the  benefit  of  the  own- 
ers of  the  several  parts  into  which  it 
may  be  divided,  provided  the  burden 
upon  the  servient  estate  is  not  there- 
by enhanced." 

There  is,  however,  at  least  one  case 
where  the  court  considered  that  the 
use  of  a  waterway  by  the  owner  of  a 
part  of  the  dominant  estate  would  be 


unreasonable  as  against  the  grantor 
of  the  easement. 

Thus,  in  Bower  v.  Hill  (1835)  2 
Bing.  N.  C.  339,  132  Eng.  Reprint,  133, 
where  the  owner  of  an  inn  near  a  wa- 
tercourse sold  land  between  the  inn 
and  the  watercourse  to  the  plaintiff, 
who  claimed  that  there  was  an  ob- 
struction of  a  way  along  the  water- 
course which  had  formerly  been  used 
by  the  proprietor  of  the  inn,  the  court 
affirmed  a  nonsuit  on  the  ground  that 
"upon  the  evidence  the  right  was 
found  to  belong  to  the  King's  Head 
Inn  and  yard,  as  one  entire  subject, 
and  not  to  the  frontage  occupied  by 
the  plgintiff."  The  proprietor  of  the 
inn  had  ceased  to  use  the  watercourse, 
but  the  court  considered  that  he  might 
resume  the  use,  "and  the  consequence 
would  be,  if  the  plaintiff  were  held  to 
be  entitled  to  the  right  of  passage,  that 
two  different  persons  would  be  entitled 
to  use  it  for  themselves  and  their  serv- 
ants, with  boats  and  barges,  or,  indeed, 
as  many  different  persons  as  possessed 
any  share  of  the  frontage.  This  would 
be  an  unreasonable  construction 
against  the  grantor,  who  may  have 
been  contented  to  grant  the  right  to 
the  occupier  of  the  King's  Head  Inn 
and  yard,  from  his  knowledge  of  the 
degree  of  user  which  would  follow 
from  the  grant  when  so  limited." 

The  subject  of  rights  of  way  across 
railroads  is  excluded.  B.  B.  B. 


LAURA  A.  COLLINS  et  al.,  Appts., 

V. 

ADA  L.  LONG  et  al.,  Respts. 

Oregon  Supreme  Court -^  January  27,  1920m 

(—  Or.  — ,  186  Pac,  1038.) 

Will  —  guardianship  —  testamentary  capacity; 

1.  That  one  is  under  guardianship  does  not  destroy  his  right  to  make  a 
will  if  he  has  sufficient  mental  capacity  to  do  so. 

[See  note  an  this  question  beginning  on  page  1375.] 


—  effect  of  forgetfulness. 

2.  That  a  ninety-four-year  old  tes- 
tator is  forgetful,  does  not  recognize 
persons  and  places,  and  at  times  has 


illusions  does  not  invalidate  his  will 
if  he  knew  what  his  property  consist- 
ed of  and  how  he  wanted  to  dispooe 
of  it. 


COLLINS  V.  LONG. 

( —  Or.  — ,  186  Pat:  10 S8.) 


1371 


Appeal  by  plaintifEs  from  a  decree  of  the  Circuit  Court  for  Linn  County 
(Bingham,  J.)  reversing  a  decree  of  the  County  Court  in  their  favor  in  a 
suit  to  set  aside  the  vdli  of  Samuel  G.  Collins,  deceased.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  lOf  the  court. 


Mr.  N.  M.. Newport,  for  appellants: 

The  testator  'was  incompetent  to 
make  a  will  because  of  his  mental 
condition. 

Sanford  v.  Hanan,  80  Or.  269,  156 
Pac.  1040;  Graves  v.  Graves,  132  Iowa, 
199,  10  L.R.A.(N.S.)  216,  109  N.  W, 
707,  10  Ann.  Gas.  1106;  Tadlock  v.  Ec- 
cles,  20  Tex.  782,  73  Am.  Dec.  213; 
Allen  V.  International  Text  Book  Co. 
201  Pa.  579,  88  Am.  St.  Rep.  835,  51 
Atl.  323;  Coffey  v.  United  States,  116 
U.  S.  445,  29  L.  ed.  687,  6  Sup.  Ct  Rep. 
437;  Darby  v.  Hindman,  79  Or.  223, 
153  Pac.  56;  Mendenhall's  Will,  48 
Or.  545,  72  Pac.  318,  73  Pac.  1033;  Lu- 
per  V,  Werts,  19  Or..  122,  23  Pac.  850; 
Hubbard  v.  Hubbard,  7  Or.  42;  King 
V.  Tonsing,  87  Or.  237,  170  Pac.  319; 
Stewart  v.  Rowell,  80  Or.  617,  157  Pac. 
1064;  Re  Diggins,  76  Or.  341,  149  Pac. 
73 ;  Re  Hart,  65  Or.  265,  132  Pac.  526 ; 
Tyler  v.  Gardiner,  35  N.  Y.  585;  Re 
Van  Ness,  78  Misc.  592,  139  N.  Y. 
Supp.  499;  Re  Van  Houten,  147  Iowa, 
725,  140  Am,  St.  Rep.  344,  124  N.  W. 
886;  1  Redf.  Wills,  p.  136;  Hoffman 
V.  Hoffman,  192  Mass.  418,  78  N.  E. 
492;  Thomp.  Wills,  1916  ed.  p.  78, 
§  84;  2  Alexander,  Wills,  1912  ed.  p. 
881,  §  583;  Greenwood  v.  Cline,  7  Or. 
22. 

Evidence  was  sufficient  to  establish 
undue  influence  on  the  part  of  testa- 
tor^s  daughter  and  her  husband. 
-  Holraan's  Will,  42  Or.  359,  70  Pac. 
908;  Re  Diggins,  76  Or.  341,  149  Pac. 
73;  Greenwood  v.  Cline,  7  Or.  17; 
Re  Turner,  51  Or.  8,  93  Pac.  461 ;  Par- 
rish  V.  Parrish,  33  Or.  486,  54  Pac. 
352;  Tyler  v.  Gardiner,  35  N.  Y.  592; 
Soper  V.  Cisco,  85  N.  J.  Eq.  165,  95 
Atl.  1016,  Ann.  Cas.  1918B,  464;  Bur- 
ton V.  Burton,  17  Ann.  Cas.  991,  note; 
Richmond's  Appeal,  21  Am.  St.  Rep. 
96,  and  note,  59  Conn.  226,  22  Atl.  82 ; 
Baur  V.  Cron,  71  N.  J.  Eq.  743,  66  Atl. 
686;  Hensan  v.  Cooksey,  237  111.  620, 
127  Am.  St.  Rep.  34B,  86  N.  E.  1107; 
Post  V.  Hagan,  71  N.  J.  Eq.  234,  124 
Am.  St.  Rep.  997,  65  Atl.  1026 ;  Thomas 
▼.  Whitney,  186  111.  226,  57  N.  E.  808; 
Harvey  v.  Sullens,  46  Mo.  147,  2  Am. 
Rep.  491;  Garvin  v.  Williams,  44  Mo. 
465,  100  Am.  Dec.  314;  Weston  v.  Teu- 
f el,  213  111.  292,  72  N.  E.  908 ;  Coghill 
V.  Kennedy,  119  Ala.  641,  24  So.  459; 
1  Woerner,  Administration,  2d  ed.  §  82 ; 
Purdy  V.  Hall,  134  111.  298,  25  N,  E. 


645;  Bush  v.  Delano,  113  Mich.  321, 
71  N.  W.  628;  Boyd  v.  Boyd,  66  Pa. 
283;  Coghill  v.  Kennedy,  119  Ala.  641, 
24  So.  459 ;  Henry  v.  Hall,  106  Ala.  84, 
64  Am.  St.  Rep.  22,  17  So.  187 ;  Scatter- 
good  V.  Kirk,  192  Pa.  263,  43  Atl. 
1080;  Marx  v.  McGlynn,  88  N.  Y.  357; 
Gay  v.  Gillilan,  92  Mo.  250,  1  Am. 
St.  Rep.  719,  6  S.  W.  7;  Haydock  v. 
Haydock,  34  N.  J.  Eq.  574,  38  Am.  Rep. 
386;  2  Alexander,  Wills,  1912  ed.  p. 
871,  §  576;  Hoffman  v.  Hoffman,  192 
Mass.  418,  78  N.  E.  592. 

Mr.  H.  H.  Hewitt,  for  respondents: 

The  mental  capacity  of  the  testator 
is  to  be  tested  as  of  the  date  of  the 
execution  of  the  will,  and,  other  things 
being  equal,  the  evidence  of  the  at- 
testing witnesses,  and,  next  to  them, 
of  those  present  at  the  execution,  is 
most  to  be  relied  upon. 

Clark  V.  Ellis,  9  Or.  147;  Pickett's 
Will,  49  Or.  150,  89  Pac.  377;  Chris- 
man  V.  Chrisman,  16  Or.  138,  18  Pac. 
6;  Lee  V.  Lee,  15  S.  C.  L.  (4  M'Cord) 
183,  17  Am.  Dec.  722. 

A  testator  may  not  have  sufficient 
memory  or  vigor  of  intellect  to  make 
and  digest  all  parts  of  a  contract,  and 
yet  be  competent  to  direct  the  distribu- 
tion of  his  property  by  will. 

Chrisman  v.  Chrisman,  16  Or.  137, 
18  Pac.  6;  Stevens  v.  Myers,  62  Or. 
381,  121  Pac.  434,  126  Pac.  29. 

If  a  testator,  at  the  time  he  executes 
his  will,  understands  the  business  in 
which  he  is  engaged  and  has  knowl- 
edge of  his  property  and  how  he 
wishes  to  dispose  of  it  among  those 
entitled  to  his  bounty,  he  possesses 
sufficient  testamentary  capacity  to 
make  a  will,  notwithstanding  his  old 
age,  sickness,  debility  of  body,  or  ex- 
treme distress. 

Luper  V.  Werts,  19  Or.  122,  23  Pac. 
850;  Franke  v.  Shipley,  22  Or.  104,  29 
Pac.  268 ;  Swank  v.  Swank,  37  Or.  489, 

61  Pac.  846 ;  Wade  v.  Northup,  70  Or. 
578,  140  Pac.  451 ;  Re  Diggins,  76  Or. 
845, 149  Pac.  78 ;  Ames  v.  Ames,  40  Or. 
504,  67  Pac.  737;  Stevens  v.  Myers, 

62  Or.  381,  121  Pac.  434,  126  Pac.  29 ; 
Chrisman  v.  Chrisman,  16  Or.  127,  18 
Pac.  6;  Potter  v.  Jones,  20  Or.  239,  12 
L.R.A.  161,  26  Pac.  769 ;  Clark  v.  Ellis, 
9  Or.  128;  Re  Cline,  24  Or.  176,  41 
Am.  St.  Rep.  851,  33  Pac.  542;  Hub- 
bard V.  Hubbard,  7  Or.  42. 

Influence  from  gratitude,  affection. 
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or  esteem  cannot  become  undue  unless 
it  destroys  the  free  agency  of  the  tes- 
tator at  the  time  the  instrument  is 
executed,  and  shows  that  the  disposi- 
tion which  he  attempts  to  make  of  his 
properly  therein  results  from  the 
fraud,  imposition,  and  restraint  of  the 
person  whose  superior  will  prompts 
the  execution  of  the  testament  in  the 
particular  manner  which  the  testator 
adopts. 

"  Re  Darst,  34  Or.  65,  54  Pac.  947; 
Re  Turner,  51  Or.  8,  93  Pac.  461;  Re 
Diggins,  76  Or.  346,  149  Pac.  73 ;  Hol- 
man's  Will,  42  Or.  357,  70  Pac.  908; 
Pickett's  Will,  49  Or.  153,  89  Pac.  377; 
Hubbard  v.  Hubbard,  7  Or.  42. 

It  is  not  sufficient  to  show  that  a 
party  benefited  by  a  will  had  the  mo- 
tive and  opportunity  for  such  undue 
influence.  There  must  be  evidence 
that  he  did  exert  it,  and  so  controlled 
the  action  of  the  testator,  either  by 
importunities  which  he  could  not  re- 
sist, or  by  deception,  fraud,  or  other 
improper  means,  that  the  instrument 
is  not  the  will  of  the  testator. 

Hubbard  v.  Hubbard,  7  Or.  46;  Cud- 
ney  v.  Cudney,  68  N.  Y.  152;  Wood- 
ward V.  James,  34  S.  C.  L.  (3  Strobh.) 
552,  51  Am.  Dec.  649 ;  Re  Hess,  31  Am. 
St.  Rep.  665;  and  note,  48  Minn.  504, 
51  N.  W.  614. 

Presumption  of  mental  infirmity 
may  be  overcome  by  evidence  proving 
that  a  person  under  guardianship  at 
the  time  he  executed  a  will  was  in  fact 
of  sound  and  disposing  mind  and  mem- 
ory. 

Ames's  Will,  40  Or.  503,  67  Pac.  737 ; 
Stone  V.  Damon,  12  Mass.  488;  Breed 
V.  Pratt,  18  Pick.  115;  Slinger's  Will, 
72  Wis.  22,  37  N.  W.  236;  Re  Sturte- 
vant,  92  Or.  269,  178  Pac.  192,  180  Pac. 
595. 

Benson,  J.,  delivered  the  opinion 
of  the  court : 

There  are  two  questions  now  pre- 
sented for  our  consideration.  The 
first  is:  Was  Samuel  G.  Collins,  on 
June  9,  1916,  mentally  competent 
to  make  a  will?  The  second  is: 
Was  such  will  the  result  of  undue 
influence,  exerted  upon  the  testator 
by  the  defendants  Ada  L.  Long  and 
her  husband,  John  H.  Long? 

The  history  involved  in  the  in- 
vestigation of  the  case,  as  gleaned 
from  the  pleadings  and  the  testi- 
mony, is  about  as  follows : 

Samuel    G.i  Collins,    who    was 


ninety-four  years  of  age  at  the  time 
of  the  execution  of  the  document 
tendered  for  probate  as  his  last  will 
and  testament,  had  been  married 
twice;  his  first  wife  having  died 
after  bearing  two  children,  who  still 
survive,  being  the  defendants  Ada 
L.  Long  and  John  R.  Collins.  Sub- 
sequently he  married  the  plaintiff 
Laura  A.  Collins,  who  survives  as 
his  widow,  by  whom  he  had  six  chil- 
dren, who  survive  and  are  plaintiffs 
here,  together  with  five  grandchil- 
dren, who  are  the  offspring  of  a  de- 
ceased daughter.  Both  marri£.ges 
occurred  in  Iowa.  The  family 
moved  to  Oregon  in  1875,  where  the 
deceased  purchased  the  farm  which 
constitutes  practically  all  of  the 
estate  involved  in  this  litigation.  It 
appears  that  on  April  25,  1877,  the 
defendant  Ada  L.  Long,  who  wa:^ 
then,  according  to  her  own  testi- 
mony, fifteen  years  of  age,  and  ac- 
cording to  her  stepmother,  seven- 
teen, was  for  some  reason  which  the 
record  does  not  undertake  to  ex- 
plain, driven  from  home,  penniless, 
and  forbidden  to  return,  and  there- 
after the  mention  of  her  name  in  the 
household  was  taboo.  Thereafter, 
according  to  evidence  offered  by  the 
plaintiffs,  strangers  within  the  next 
two  or  three  years  wrote  to  the  girl's 
father,  urging  him  either  to  take 
her  back  into  the  home  or  to  pro- 
vide for  her  support,  but  he  refused 
to  do  either.  In  some  fashion  she 
managed  to  survive  and  support  her- 
self, and  finally  was  married  to  the 
defendant  John  H.  Long,  with  whom 
she  is  still  living  at  their  home  in 
Bellingham,  Washington.  On  a 
visit  to  California  with  her  husband, 
she  visited  her  father  at  his  farm, 
arriving  there  on  his  ninetieth  birth- 
day, and  was  cordially  received 
during  a  visit  of  a  few  days.  In 
1913,  proceedings  were  begun  in  the 
county  court  of  Linn  county  for  the 
appointment  of  a  guardian  for 
Samuel  G.  Collins,  upon  the  around 
that  he  was  suffering  from  senile  de- 
mentia and  was  in  danger  of  wast- 
ing his  property;  and  John  R.  Col- 
lins was  appointed  such  guardian. 
Thereafter  Mrs.  Long  made  an- 
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other  visit  to  her  f ather,  finding  him 
at  the  home  of  the  guardian,  at  In- 
dtepend^ice,  in  Polk  county.  During 
this  visit,  the  old  man  filed  a  peti- 
tion in  the  county  court  of  Linn 
county  to  be  relieved  from  the  con- 
trol of  a  guardian,  insisting  that  he 
was  fully  competent  to  look  after 
himself  and  his  property.  After 
a  hearing,  his  petition  was  denied. 
Immediately  thereafter  he  under- 
took to  convey  to  his  daughter,  Mrs. 
Long,  the  north  half  of  his  farm, 
and  th&  deed  so  executed  was  duly 
recorded  by  her,  and,  with  the  con- 
sent of  the  guardian  and  the  county 
court,  she  took  her  father  with  her 
to  her  home  in  Bellingham.  The 
guardian  commenced  a  suit  in  the 
circuit  court  of  Linn  county  to  set 
aside  the  conveyance  to  Mrs.  Long, 
and  a  decree  was  made  and  entered 
in  accordance  with  the  prayer  of 
the  complaint.  Mrs.  Long  and  her 
father  returned  from  Bellingham, 
to  contest  this  suit,  and  after  its 
conclusion  again  went  to  the  home 
in  Bellingham,  where  the  old  man 
remained  until  his  death,  which  oc- 
curred on  December  9,  1916.  On 
June  9,  1916,  the  old  man  employed 
John  R.  Crites,  an  attorney  practis* 
ing  law  in  Bellingham,  to  write  his 
last  will  and  testament,  which  was 
done,  and  this  instrument,  properly 
executed  and  witnessed,  is  the  one 
now  contested.  By  its  terms,  the 
north  half  of  the  farm  in  Linn 
county  Is  devised  to  the  daughter, 
Ada  L.  Long,  and  in  the  south  half 
is  granted  a  life  estate  to  the  testa- 
tor's widow,  with  remainder  over  to 
the  other  sons  and  daughters  and  the 
children  of  the  deceased  daughter, 
in  equal  shares. 

The  evidence  by  which  the  plain- 
tiffs seek  to  establish  the  testator's 
incompetency  consists,  in  the  first 
place,  of  the  decree  of  the  county 
court,  adjudging  the  testator  to  be 
an  incompetent  person  and  appoint- 
ing a  guardian  of  his  person  and 
^estate.  Counsel  for  plaintiffs  urges 
that  such  decree,  not  having  been 
appealed  from,  is  res  judicata  and 
<;onclusive.  This  contention  is  fully 
answered  by  the  opinion  in  Re  Stur- 


tevant,  92  Or.  269,  178  Pac.  192,  in 
which  it  is  held  that  '^a  person  under 
guardianship  does  not  on  that  ac- 
count lose  his  right  win-ir«rdi«. 
to  make  testamen-  ship-teBtameii. 
tary  disposition  of  **"^  <^*p*«tty. 
his  estate,  if  he  retains  sufficient 
mental  capacity  to  execute  a  will." 

In  the  case  of  Ames's  Will,  40  Or. 
495,  67  Pac.  737,  this  court,  speak- 
ing by  Mr.  Justice  Moore,  said: 
"The  rule  is  settled  in  this  state  that 
if  a  testator*  at  the  time  he  executes 
his  will,  understands  the  business 
in  which  he  is  engaged,  and  has  a 
knowledge  of  his  property,  and  how 
he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  pos- 
sesses sufficient  testamentary  ca- 
pacity, notwithstanding  his  old  age, 
sickness,  debility  of  body,  or  ex- 
treme distress." 

There  is  evidence  tending  to  show 
that  before  the  old  man  was  taken 
to  Bellingham  he  was  very  forget- 
ful, would  put  money  away  and  be 
unable  to  recall  where  he  had  placed 
it,  would  fail  to  recognize  old  ac- 
quaintances or  familiar  places,  and 
that  he  on  one  occasion  was  heard 
tapping  the  wall  of  his  sleeping 
apartment  with  his  cane,  and,  when 
asked  why  he  did  so,  explained  that 
he  was  driving  out  the  ghosts.  Our 
attention  is  also  called  to  the  fact 
that  on  another  occasion,  when  his 
daughter  entered  the  kitchen  with 
an  apron  full  of  chips,  he  referred 
to  the  chips  as  a  lapful  of  ''nigger 
babies,''  and  laughed;  and  on  an- 
other occasion,  when  the  heavy  rains 
had  raised  the  water  in  a  slough 
which  passed  through  other  farms 
before  it  reached  his,  he  complained 
that  neighbors  were  turning  in 
water  to  drown  out  his  farm.  All 
of  these  fragments  of  evidence  oc- 
curred more  than  two  years  before 
the  old  man  executed  the  will  in 
question.  Upon  the  other  hand,  Mr. 
Crites,  the  lawyer  who  prepared  the 
will,  says  that  he  received  all  of  the 
data  and  information  from  the  old 
man  hunself,  who  had  no  written 
memorandum  with  him  when  he  de- 
scribed the  property  and  named  the 
members  of  his  family,  and  that 
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the  testator  appeared  to  him  to  be 
exceptionally  bright  and  clear  men- 
tally at  the  time.  The  same  wit- 
ness testifies  further  as  follows: 
"Well,  he  told  me  that  he  had  two 
sets  of  children,  and  said  that  this 
farm  in  Oregon,  which  amounted  to 
about  200  acres,  was  purchased  or 
procured  with  money  that  came 
from  land  that  was  owned  by  the 
mother  of  Mrs.  Long  and  John  Col- 
lins— his  son  John — I  think  it  was 
back  in  Iowa,  and  that  when  he  mar- 
ried his  present  wife  they  practi- 
cally kicked  Mrs.  Long  out  to  hustle 
for  herself,  and  she  had  been  making 
her  own  living  for  years,  ever  since, 
and  he  felt  as  though  he  had  never 
done  anything  for  her,  and  had 
done  her  a  great  wrong,  and  he 
felt  as  though  he  would  like  to  make 
that  wrong  right  in  making  this 
will.  That  came  up  f^iien  I  sug- 
gested to  him  why  he  did  not  make 
John  and  Mrs.  Long  equal  in  his 
bounty,  and  he  said  that  he  believed 
that  he  could  right  it,  and  while  he 
wanted  his  wife  to  have  a  living 
during  her  lifetime,  he  felt  that  the 
other  children  had  been  practically 
raised  out  of  the  proceeds  of  this 
farm,  and  Mrs.  Long  never  had  any 
benefit  from  it.  So,  he  thought,  by 
giving  her  the  north  one  half  of  the 
land  and  allowing  his  wife  to  have 
the  other  one  half  during  her  life- 
time, land  giving  the  other  one  half 
that  his  wife  had  during  her  life- 
time, to  all  of  the  children — and  es- 
pecially, as  John  had  always  enjoyed 
the  use  of  this  farm,  he  ought  to 
be  classed  with  the  other  children — 
he  could  make  things  right." 

W,  A.  McCutcheon,  one  of  the 
subscribing  witnesses  to  the  will, 
says :  "At  the  time  he  talked  very 
intelligently,  and  seemed  to  have 
quite  a  business  head  on  him,  and 
was  very  firm  in  any  remarks  he 
made,  and  wanted  everything  done 
exactly  the  way  he  wanted  it.  I  do 
not  believe  you  could  change  the  old 
man's  mind  at  all.  He  seemed  to  be 
perfectly  competent  to  make  a  will, 
and  seemed  not  to  forget  it,  and 
seemed  to  know  what  he  was  talking 
about." 


Mr.  Fred  P.  Qfferman,  the  otba 
subscribing  witness,  says :  ''I  think 
he  was  competent,  as  far  as  I  know. 
He  acted  that  way.  He  was  rather 
an  old  man,  but  I  supposed  be  was 
competent." 

Dr.  Goodheart,  a  physician  at  Bd- 
lingham,  who  had  attended  the  cdd 
man  professionally  on  several  oc- 
casions, the  last  being  the  day  on 
which  the  will  was  executed,  testified 
that  he  regarded  him  as  an  exc^>- 
tionally  capable  man  for  his  age, 
and    quite    competent.     We   think 
that,  under  the  law 
as  declared  by  this  J^^ttfulie... 
court  in  the  cases 
cited,  the  testator  was  fully  com- 
petent. 

The  remaining  topic  for  con- 
sideration is  that  of  the  exercise  of 
undue  influence.  In  support  of  this, 
plaintiffs  call  our  attention  to  the 
deeds  executed  in  favor  of  Mrs. 
Long  while  the  decedent  was  under 
the  control  of  a  guardian,  her  taking 
him  to  her  home  in  Bellingham  and 
keeping  him  out  of  touch  with  his 
family,  her  active  defense  of  the  suit 
to  set  aside  the  last  deed  made  to 
her  by  the  old  man,  and  the  alleged 
statement  made  by  her,  that  she  in- 
tended to  get  the  property  men- 
tioned in  the  will  or  spend  a  con- 
siderable sum  of  money  in  the  effort 
It  is  further  urged  that,  althou^ 
she  and  her  husband  both  testily 
that  they  never  at  any  time  dis- 
cussed with  the  old  man  the  contents 
of  his  will,  they  are  not  to  be  be- 
lieved, because  she  is  a  vicious  and 
dishonest  woman.  It  is  true  that 
the  petition  contains  this  allegation : 
'That  the  said  Ada  L.  Long  is  a 
scheming  unprincipled  woman, 
without  sense  of  honor,  and  for 
years  was  what  is  commonly  called 
and  termed  'an  adventuress,'  and  it 
was  a  part  of  her  scheme  and  pur- 
pose in  getting  him  to  go  with  her 
to  the  state  of  Washington,  and  get- 
ting permission  to  take  him  to  the 
said  state  and  out  of  the  state  of 
Oregon,  to  get  his  property." 

No  evidence  was  offered  in  sap- 
port  of  these  all^ationa,  and  they 
simply  add  to  the  weight  of  wrong 
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heaped  upon  this  defendant  by  the 
occupants  of  the  house  to  which  she 
had  a  right  to  look  for  guidance  and 
protection.  The  statement  of  the 
testator  to  his  attorney,  that  he  was 
making  this  bequest  in  an  effort  to 
atone  for  the  hideous  cruelty  of  driv- 
ing an  unformed  country  girl,  not 
more  than  seventeen  years  old,  out 
into  a  hostile  world  to  fend  for  her- 
self,   is    much    more    impressive. 


Practically  every  legal  question  pre- 
sented in  this  case  has  been  fully 
discussed  and  settled  in  Re  Stur- 
tevant,  supra,  and  it  is,  therefore, 
needless  to  enlarje^e  upon  them  here. 
We  conclude  that  the  petitioners 
have  not  established  the  charge  of 
undue  influence,  and  the  decree  of 
the  Circuit  Court  is  affirmed. 

Bean,  Burnett,  and  Harris,  JJ;, 
Concur. 


ANNOTATION. 

Effect  of  guardianship  of  adidl  on  testamentary  capacity. 


This  note  is  confined  to  the  sub- 
stantive question  whether  one  under 
Sruardianship  has  the  right  to  make 
a  will,  and  does  not  include  cases  in- 
volving the  admissibility,  or  proba* 
tive  force,  of  the  adjudication  estab- 
lishing the  guardianship,  as  evidence 
of  want  of  testamentary  capacity. 
That  question  is  the  subject  of  anno- 
tation in  7  AX.R.  562. 

It  is  a  practically  universal  rule 
that  the  mere  fact  that  one  is  under 
aruardianship  does  not  deprive  him  of 
the  power  to  make  a  will. 

Calif oraia.— Re  Johnson  (1881)  57 
Gal.  529. 

Indiana. — Harrison  v.  Bishop 
(1891)  131  Ind.  161,  31  Am.  St.  Rep. 
422,  30  N.  £.  1069. 

Iowa. — ^Re  Fenton  (1896)  97  Iowa, 
192,  66  N.  W.  99;  Reeves  v.  Hunter 
(1919)  —  Iowa,  — ,  171  N.  W.  567. 

Maine.— Re  Chandler  (1906)  102 
Me.  72,  66  Atl.  215. 

MassachuBetts. — Stone    v.     Damon 
(1815)    12   Mass.    487;    Leonard    v. 
Leonard   (1883)   14  Pick.  280;  Breed 
V.  Pratt  (1836)  18  Pick.  115. 

New  York.— Re  Barlow  (1917)  180 
App.  Div.  860,  168  N.  Y.  Supp.  131; 
Lewis  V.  Jones  (1868)  50  Barb.  645; 
Re  Pendleton  (1889)  1  Connoly,  480, 
5  N.  Y.  Supp.  849. 

Oklahoma.— Hill  v.  Davis  (1917)  — 
Okla.  — ,  L.R.A.1918B,  687,  167  Pac. 
465. 

Oregon.— Re  Sturtevant  (1919)  92 
Or.  269,  178  Pac.  192,  180  Pac.  596; 
Collins  v.  LonC  (reported  herewith) 
ante,  1370. 


Penndylvania. — Draper's  Estate 
(1906)  215  Pa.  314,  64  Atl.  520. 

Rhode  Island. — Jenckes  v.  Probate 
Ct.  (1852)  2  R.  I.  255;  Hamilton  v. 
Hamilton  (1873)  10  R.  I,  538. 

Vermont. — ^Williams  v.  Robinson 
(1867)  39  Vt.  267;  Re  Cowdry  (1905) 
77  Vt.  359,  60  Atl.  141,  3  Ann.  Cas.  70. 

Wisconsin.— Slinger's  Will  (1888) 
72  Wis.  22,  37  N.  W.  236. 

England. — Cooke  v.  Cholmondeley 
(1849)  2  Macn.  &  G.  22,  42  Eng.  Re- 
print,  9,  2  Hall  &  Tw.  162,  47  Eng. 
Reprint,  639,  19  L.  J.  Ch.  N.  S.  81,  14 
Jur.  117;  Re  Walker  [1905]  1  Ch. 
106,  4  B.  R.  C.  432,  74  L.  J.  Ch.  N.  S. 
86.  53  Week.  Rep.  177,  91  L.  T.  N.  S. 
713. 

One  under  guardianship  may  also 
revoke  a  will  made  by  him  before  he 
was  placed  under  guardianship. 
Linkmeyer  v.  Brandt  (1898)  107 
Iowa,  750,  77  N.  W.  493. 

Two  of  the  earlier  New  York  cases, 
however,  are  opposed  to  the  general 
rule.  Thus,  it  was  held  in  Re  Pat- 
terson (1849)  4  How.  Pr.  (N.  Y.)  34, 
that  an  habitual  drunkard  cannot 
make  a  valid  will  during  the  exist- 
ence of  the  commission,  without  per- 
mission of  the  court.  And  there  is  a 
dictum  in  Re  Burr  (1847)  2  Barb. 
Ch.  (N.  Y.)  208,  to  the  effect  that  one 
who  has  been  found  by  inquisition  to 
be  incapable  of  governing  himself 
and  managing  his  affairs  is  legally 
incompetent  to  make  a  valid  will 
while  his  person  and '  property  are 
under  the  control  of  the  committee 
appointed  by   the   court.     But   these 
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cases  were  distinguished  and  criti- 
cized in  Lewis  v.  Jones  (1868)  50 
Barb.  (N.  Y.)  645,  which  upholds, 
with  an  elaborate  discussion,  the  gen- 
eral rule. 

The  reason  commonly  given  for 
the  general  rule  is  well  stated  in  Re 
Chandler  (1906)  102  Me.  72,  66  Atl. 
215,  where  the  court  said  that  the 
law  recognized  that  a  person  might 
require  a  guardian  by  reason  of  in- 
capacity in  one  particular,  while  in 
other  respects  he  might  be  entirely 
competent,  and  that  there  might  be 
partial  insanity  of  a  testator,  some 
unsoundness  of  mind  that  did  not  in 
any  way  relate  to  his  property  or  dis- 
position of  the  same  by  will. 

In  some  cases  the  holding  in  ac- 
cordance with  the  rule  is  based  upon 
statute.  Thus,  it  is  held  in  Re  John- 
son (1881)  57  Cal.  529,  that  the  fact 
that  one  is  under  guardianship  as  an 
incompetent  person  does  not  deprive 
him  of  the  power  to  make  a  will,  since 
it  is  provided  by  statute  that,  after 
his  incapacity  has  been  judicially 
determined,  a  person  of  unsound 
mind  can  make  no  conveyance  or  oth- 
er contract,  nor  delegate  any  power, 
nor  waive  any  right,  until  his  resto- 
ration to  capacity  is  judicially  deter- 
mined; but  if  actually  restored  to 
capacity  he  can  make  a  will,  though 
his  restoration  is  not  thus  deter- 
mined. 

And  the  holding  in  Hill  v.  Davis 
(1917)  _  Okla.  — ,  L.R.A.1918B,  687, 
167  Pac,  465,  that  one  under  guard- 
ianship, if  actually  restored  to  capac- 
ity at  the  time,  may  make  a  valid  will, 
though  his  restoration  has  not  been 
judicially  determined,  is  based  upon 
a  similar  statute. 

And  in  Re  Chandler  (Me.)  supra, 
the  court,  in  giving  the  reason  for 
holding  that  the  mere  fact  that  one 
under  guardianship  does  not  render 
him  incapable  of  making  a  will,  said 
that  it  was  well  settled  that  a  man 
might  be  of  unsound  mind  in  one  re- 
spect, and  not  in  all  respects,  and 
that  this  principle  was  recognized  in 
a  statute  of  the  state  which  provided 
that,  when  a  person  over  twenty-one 
years  of  age  was  under  guardianship, 
he  was  incapable  of  disposing  of  his 


property  otherwise  than  by  hia  last 
will. 

And  in  Jenckes  v.  Probate  Ct 
(1852)  2  R  L  255,  holding  that  one 
under  guardianship  was  not  neces- 
sarily incapable  of  making  a  will,  the 
court  overruled  the  contention  of 
counsel  that  a  will  was  a  conveyance 
within  the  meaning  of  a  statute  pro- 
viding that  all  contracts,  bargains, 
and  conveyances  made  by  any  person 
under  guardianship  shall  be  utterly 
void. 

It  appears  that  the  rule  generally 
applies,  irrespective  of  the  cause  or 
reason  for  the  appointment  of  the 
guardian,  since,  although  the  usual 
reason  is  insanity,  habitual  drunken- 
ness was  the  cause  of  the  guardian- 
ship in  Re  Johnson  (Cal.)  supra;  Re 
Barlow  (1917)  180  App.  Div.  860,  168 
N.  Y.  Supp.  131,  supra,  and  Lewis  v. 
Jones   (N,  Y.)   supra. 

And  in  Slinger's  Will  (1888)  72 
Wis.  22,  37  N.  W.  236,  supra,  the 
guardian  was  appointed  upon  the 
ground  that  the  testator  was  a  spend- 
thrift, and  incompetent  to  have 
charge  of  his  estate. 

And  in  Jenckes  v.  Probate  Ct 
(R  ^)  supra,  the  testator  was  placed 
under  guardianship  under  a  statute 
pennitting  a  guardianship  of  one 
who,  for  want  of  discretion  in  man- 
aging his  estate,  shall  be  likely  to 
bring  himself  and  family  to  wast 
and  thereby  render  them  chargeable 
to  the  town. 

It  has  been  held,  however,  that  a 
person  under  guardianship  as  non 
compos  mentis  is  prima  facie  inca- 
pable of  making  a  will,  in  Hamilton  v. 
Hamilton  (1873)  10  R.  I.  688,  and  io 
Re  Cowdry  (1905)  77  Vt.  869.  60  Aa 
141,  3  Ann.  Cas.  70.  And  in  Re  Fen- 
ton  (1896)  97  Iowa,  192,  66  N.  W.  ». 
there  is  a  dictum  to  the  effect  that 
persons  under  guardianship  are 
prima  facie  disqualified  to  make  a 
will.  But  it  is  held  in  Re  Cowdir 
(Vt.)  supra,  that  while  a  person  who 
is  adjudged  a  non  compos,  and  placed 
under  guardianship  as  such,  is  there- 
by rendered  prima  facie  incapable  of 
making  a  will  while  the  adjudicatioa 
remains  in  force,  an  adjudication  <^ 
mental  incapacity  to  take  care  of  one- 
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»e]f  and  one's  property,  and  the  ap* 
pointment  of  a  guardian  thereunder, 
does  not  reader  one  prima  facie  men'* 
tally  incapable  of  making  a  will.  It 
appears  in  this  case  that  the  stAtute, 
as  first  constituted,  provided  for  the 
appointment  of  guardians  for  insane 
persons,  which  were  defined  as  in- 
cluding idiots,  persons  non  compos, 
lunatics,  and  distracted  persons,  but 
that  the  statute  was  subsequently 
amended  so  as  to  include  among 
those  for  whom  a  guardian  could  b6 
appointed  persons  who  merely  lacked 
mental  capacity  to  take  care  of  them- 
selves or  their  property,  and  who 
might,  therefore,  be  possessed  of  a 
sound  and  disposing  mind  and  mem- 
ory. 

The  general  rule  hereinl^fore  laid 
down  presupposes,  of  course^  that 
the  one  under  guardianship  was  in 
dfact  mentally  competent  to  make  a 
testamentary  disposition  of  his  prop- 
erty. This  is  sometimes  expressly 
stated  as  a  condition  of  the  rule. 
Thus,  if  one  under  guardianship  is 
restored  to  his  reason,  he  may  make 
a    will,    although    the    guardianship 


has  not  been  judicially  terminated. 
Stone  V.  Damon  (1815)  12  Mas%  487; 
Hill  V.  Davis  (1917)  —  Okla.  — , 
L.R.A.1918B,  687,  167  Pac.  465, 

It  appears  in  Hill  v.  Davis  (Okla.) 
supra,  that,  by  a  statute  in  force  at 
the  time,  it  was  provided:  "After his 
incapacity  has  been  judicially  deter- 
mined a  person  of  unsound  mind  can 
make  no  conveyance  or  other  con- 
tract, nor  designate  any  power,  nor 
waive  any  right,  until  hie  restoration 
to  capacity  is  judicially  determined. 
But  if  actaally  restored  to  capacity, 
he  may  make  a  will,  though  his  resto<« 
ration  is  not  thus  determined.^'  And 
it  also  appears  from  the  case  of  tie 
Johnson  (1881)  57  CaL  529,  that  it 
has  been  so  provided  by  statute  in 
California. . 

And  the  mere  fact  that  one  is  an 
inmate  of  an  insane  asylum  at  the 
time  of  making  a  will  is  not  a  suffi- 
cient ground  for  granting  an  issue  of 
deviaavit  vel  non,  where  the  uncon- 
tradicted testimony  shows  that  he 
had  testamentary  capacity  at  such 
time.  Draper's  Estate  (1906)  215 
Fa.  314,  64  Atl.  620.  G.  V.  I. 


GEORGE  M.  ESTES  and  Wife,  Respts., 

V. 

,C.  P.  CROSBY  ie*  al.,  Appts. 

Wist^nmin  Supreme  Court •^Janumtif  18,  M990» 
(_  Wis.  — ,  175  N.  W.  988,) 

Broker  —  liability  for  aeenring  excessive  price  from  cuatomer. 

1.  A  real  estate  broker  may  be  liable  for  injury  to  a  purchaser  who 
relies  upon  reiyresentations  of  the  broker^s  agent  as  to  the  lowest,  price  to 
be  taken  for  the  property »  which  price  is  fixed  by  the  brokeir  without 
knowledge  of  the  owner,  although  the  agent  acts  in  good  faith,  and  there* 
fore  is  not  personally  liable* 

[See  note  on  this  question  beginning  on  page  1383.] 


-^-agent  of  owner  -«  absence  of  legal 
interest. 

2.  A  real  estate  broker  who  has  no 
legal  interest  in  property  placed  in  his 
liands  for  sale  is,  in  fixing  prices, 
merely  the  agent  of  the  property  own- 


[See  4  R.  C.  L.  262.] 

-  employee  of  broker  -^  aubagent. 
3/  One  employed  by  a  rei^l  estate 


broker  to  aid  in  the  sale  of  property 
placed  in  his  hanjols  for  that  purpose 
is  a  subagent  of  the  owner  if  the 
broker  has  authority  to  employ  a  sub- 
agent. 

[See  4  R.  C.  L.  260,  261,] 

Principal  and  agent  —  liability  for 
misrepresentations  of  agent. 
4.  A  real  estate  broker  who  benefits 

by  misrepresentations  of  his  subagent 
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as  to  the  lowest  sale  price  of  property 
in  his  hands  for  sale  is  answerable 
for  the  damages  thereby  caused  to  the 
purchaser. 

—  scope  of  authority  —  naming  price 
of  land. 

5.  An  agent  of  a  real  estate  broker 
is  acting  within  the  scope  of  his  au- 
thority in  naming  to  a  customer  the 
price  fixed  by  the  broker  as  the  lowest 


price  for  which  the  property  can  be 
had. 

Broker  —  liability  of  sobagoit. 

6.  An  agent  of  a  real  estate  broker 
is  not  liable  to  a  customer  for  charg- 
ing him  an  excessive  price  for  the 
property,  which  is  named  to  him  by 
the  broker,  if  he  acted  in  good  faith 
and  after  using  reasonable  diligence 
to  ascertain  the  true  facts  in  the  case. 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Oneida 
County  (Reid,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to  recover 
damages  for  alleged  deceit  of  defendants  in  a  sale  of  real  estate  to  plain- 
tiffs.   Reversed  cbs  to  defendant  Crosby.   Affirmed  as  to  defendant  Hume. 


Statement  by  Eschweiler,  J.: 

Both  defendants  in  1914  and  for 
some  time  before  were  engaged  in 
the  business  of  dealing  in  real  estate 
in  Oneida  county,  defendant  Hume 
having  his  offlce  in  the  city  of  Mil- 
waukee, and  defendant  Crosby  at 
Rhinelander,  in  Oneida  county. 

The  plaintiffs,  husband  and  wife, 
were  residents  of  the  state  of  Mis- 
souri. Mrs.  Estes  in  August,  1914, 
came  to  Rhinelander  for  the  purpose 
of  investigating  a  proposed  pur- 
chase by  them  of  a  farm  in  Wiscon- 
sin. She  called  upon  the  defendant 
Crosby,  knowing  him  to  be  in  the 
real  estate  business,  and  was  shown 
by  him  certain  pieces  of  property 
for  the  sale  of  which  he  had  or 
claimed  to  have  the  agency,  among 
which  was  a  farm  that  had  been 
placed  for  sale  through  him  by  de- 
fendant Hume  at  the  fixed  price  of 
$4,000,  with  an  agreement  for  $200 
as  a  commission  in  case  of  a  sale. 
The  farm  in  question  at  that  time 
was  isictually  owned  by  one  E.  S. 
Shepard.  The  transactions  between 
Hume  and  Shepard  were  oral  and  in 
writing. 

In  July,  1913,  Shepard  wrote  the 
defendant  Hume,  referring  to  the 
farm  in  question  and  saying :  "The 
197.95  acres  on  Lake  Julia  I  told 
you  you  could  have,  for  $2,000  cash, 
no  com.  [understood  to  mean  com- 
mission]. This  land  is  actually 
worth  $25  to  $35  per  acre,  but  owing 
to  my  need  of  raising  money  to  pay 
this  I  have  put  the  price  down  to  al- 
most nothing  for  the  sake  of  raising 
immediate  cash  to  pay  with." 


Three  days  later  he  again  wrote 
to  defendant  Hume,  referring  to  a 
talk  with  some  man  who  had  called 
on  him  with  reference  to  the  same 
farm:  "I  would  not  tell  him  the 
price  I  gave  you.  Don't  tell  anyone 
anything  for  fear — see?" 

Hume  testifies  that  subsequent  to 
these  letters  Shepard  orally  raised 
the  price  to  $3,500,  then  down  to 
$3,250,  and  finally  accepted  $3,000 
cash. 

August  17th,  plaintiffs  wrote  to 
Crosby:  "What  is  the  best  terms 
possible  to  get  on  the  place ;  as  I  told 
you,  we  can  now  pay  $1,000  down 
and  more  as  soon  as  we  sell,  which 
we  hope  to  do  soon,  but,  of  course, 
we  cannot  tell.  If  we  could  pay  the 
$1,000  down  and  let  the  balance  run 
indefinitely  at  6  per  cent  or  until 
we  can  sell  (which  we  hope  to  do 
soon),  we  will  then  turn  the  money 
in  on  the  place  or  hope  to  make 
some  next  year  if  enough  can  be 
broke  to  farm.  ...  I  want  to  de- 
cide on  some  place,  so  please  an- 
swer this  the  same  day  you  receive 
my  letter.  .  * .  .  Please  write  just 
what  you  think  we  could  do  on 
same.    .    •    ." 

Crosby  to  plaintiffs,  August  19th : 
"The  piece  in  question  belongs  to  a 
gentleman  in  Milwaukee  who  want- 
ed me  to  sell  it,  and  he  told  me  to 
sell  it  for  $4,000  on  any  reasonable 
terms.  I  think  he  would  be  satisfied 
with  $1,000  cash  down.    .    .    ." 

Letter  of  August  26th,  Crosby  to 
plaintiffs:  "Dear  Sir: — ^Mr.  Hume 
of  Milwaukee  was  in  the  office  this 
morning  and  talked  with  me  about 
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that  Shepard  farm.  I  supposed  all 
ttK  time  that  he  owned  that,  be- 
cause he  bought  a  tract  of  land  from 
Shepard  and  he  gave  me  a  list  of 
this  farm  for  me  to  sdU,  but  it  seems 
that  he  does  not  own  it  and  that 
Shepard  stUl  owns  it,  and  has  about 
^decided  not  to  sell,  but  he  told  Mr. 
Hume  that  he  would  sell  it  for 
$4,000  provided  it  is  all  cash  and  the 
sale  must  be  maite  this  week  or 
early  next.  Mr.  Hume  says  that  he 
is  going  back  to  Milwaukee  Friday, 
and  if  he  can  find  anybody  who  will 
take  a  mortgage  for  $3,000  on  the 
place,  he  will  wire  me  and  we  will 
close  the  deal  up  at  once,,  but  I  don't 
want  to  take  your  $1,000  and  pay  on 
the  land  until  I  know  that  he  can  get 
somebody    to    handle    the    $3,000. 

•      •      • 

In  September  plaintiffs  purchased 
the  farm  by  paying  $1,000  cash  and 
giving  a  note  for  $3,000  secured 
by  mortgage.  They  moved  there  in 
October* and  have  lived  there  since. 

The  deed  from  Shepard  was  made 
directly  to  the  plaintiffs,  and  was 
sent  to  them  by  Crosby,  after  he 
had  received  the  $1,000  and  the 
mortgage,  in  a  letter  of  September 
18th,  saying:  ''Dear  Madam: — ^I 
just  returned  from  the  state  fair, 
and  the  deed  being  all  recorded,  am 
inclosing  it  herewith.  The  deed  was 
made  from  Shepard  direct  to  you  to 
save  transfer  through  Mr.  Hume, 
and  Mr.  Hume  had  a  trade  with  him 
on  some  other  property,  so  made 
the  deed  run  '$  Consideration, 
$3,250  and  other  valuable  con- 
siderations.' So  you  will  under- 
stand why  that  sum  is  mentioned  in 
the  way  that  it  is.    .    .    ." 

August  6,  1914,  Hume  had  writ- 
ten Crosby,  saying:  "This  was 
given  to  me  as  a  200-acre  tract,  and 
my  price  on  it,  as  I  telephoned  you, 
was  $4,000|  and  we  would  have  to 
get  this  price  even  if  the  acrelige 
should  fall  short." 

September  1st,  after  Hume  had 
been  notified  of  the  progress  of  the 
deal  between  Crosby  and  plaintiffs, 
he  writes  Crosby  as  follows :  *'.  .  . 
I  was  not  able  to  see  my  party  re- 
garding the  Lake  Julia  land  until 
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noon  to-day,  but  am  in  shape  to 
carry  through  the  proposition  pro- 
viding I  can  get  the  property  from 
Shepard  as  I  talked  to  you.  Shep- 
ard wants  all  cash  and  will  consider 
nothing  less.  I  am  prepared  to  pay 
it  to  him  providing  the  deal  that  you 
have  on  hand  goes  through.  ... 
If  you.  will  have  your  party  deposit 
$1,000  in  your  bank  at  Rhinelander, 
payable  to,''  etc.,  "also  have  her  ex- 
ecute a  raortgsge  of  $8,000  payaUe 
to,"  etc.,  "on  advice  from  you  that 
the  money  has  been  deposited,  I 
would  immediately  go  up  and  close 
the  deal  with  Shepard.  In  handling 
this  matter  on  your  part,  I  would 
not  mention  to  anybody  that  3rou 
have  an3rthing  to  do  with  Shepard 
for  the  reason  that  I  stated  to  you. 

•         .         . 

On  September  12th  he  again  writes 
Crosby:  "I  called  up  Shepard  on 
the  phone  and  I  find  that  the  matter 
is  still  open,  so  I  secured  money  and 
will  be  up  there  on  Monday  morning 
to  conclude  deal,  provided  Shepard 
does  not  change  his  mind." 

The  following  testimony  was 
given  by  Mr.  Hume  on  the  trial : 

Q.  Did  you  have  anything  in  writ- 
ing or  anything  that  was  binding, 
between  Mr.  Shepard  until  that  date 
when  you  went  to  his  place  of  busi- 
ness or  to  his  home  with  money  in 
your  pocket  to  buy? 

A.  Nothing.  The  question  came 
up,  and  I  said,  "Now,  Gene,  you 
better  give  me  a  writing,"  and  he 
said,  "No;  we  have  dealt  enough, 
and  my  word  will  be  all  right;  you 
get  around  here,  and  we  will  clean 
it  up." 

Shepard  testified  that  he  was  paid 
only  $2,750  for  the  property;  that 
Hume  claimed  to  have  a  partner  in 
the  deal  with  whom  he  must  share 
a  $500  commission. 

After  plaintiffs'  learned  that  con- 
siderably less  than  $4,000  had  been 
paid  to  the  owner,  Shepard,  on  the 
farm,  they  brought  this  action 
against  the  two  defendants  to  re- 
cover the  difference  between  the 
amount  so  paid  and  the  $4,000.        , 

A  special  verdict  was  submitted 
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to  the  jury,  which,  with  the  answers 
thereto,  were  as  follows : 

"Question  No.  1:  Did  the  state- 
ments orally  and  by  letter,  which 
were  made  by  defendant  Crosby  to 
the  plaintiffs,  naturally  and  reasona- 
bly convey  to  the  plaintiffs  the  un- 
derstanding that  $4^000  was  Shep- 
ard's  lowest  price  for  the  land  in 
question  ?   Answer :    Yes. 

'^Question  No.  2:  If  you  answer 
the  fimt  question  'Yes,'  then,  did  the 
plaintiffs  pay  ^,000  for  the  land  in 
question  by  reason  of  such  under- 
standing?  Answer:  Yes. 

'^Question  Ko«  3:  If  you  answer 
the  second  question  'Yes,'  then  were 
the  plaintiffs  justified  in  relying  up- 
on the  representations  of  the  defend- 
ant Crosby  in  respect  to  Shepard's 
price?    Answer:  Yes. 

''Question  No.  4 :  Did  the  defend- 
ant Hume  give  the  defendant  Cros- 
by reasonable  grounds  to  under- 
stand, before  the  sale  was  made  to 
the  plaintiffs,  that  Shepard's  price 
for  tiie  land  was  $4,000,  out  of  which 
a  commission  was  to  be  paid?  An<- 
swer :  Yes. 

'^Question  No.  6:  If  you  answer 
the  first  three  questions  'Yes»'  then 
what  damages  did  the  plaintiffs  suf- 
fer by  reason  of  the  misrepresenta- 
tions therein  referred  to?   Answer : 

'  Upon  the  fourth  question  the 
court  charged  the  jury  as  follows: 
"You  will  note  that  it  relates  to 
Shepard's  price  and  to  a  time  before 
the  sale  was  made  to  the  plaintiffs. 
Did  the  defendant  Hume  by  his  con- 
versation and  correspondence  with 
Crosby  give  Crosby  reasonable 
ground  to  understand  that  Shep- 
ard's  price  was  $4,000,  out  of  which 
he  would  pay  a  commission?  If 
the  evidence  satisfies  the  jury  to  a 
reasonable  certainty  that  this  ques- 
tion should  be  answered  affirmative* 
ly,  then  you  will  so  answer  it. 
Otherwise  you  should  answer  it 
•No.'  " 

After  the  verdict  the  two  defend- 
ants made  separate  motions  tor 
judgment  in  their  favor  or  in  de- 
fault thereof  for  other  relief,  which 
were  severally  denied,  and  plain- 
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tiffs'  motion  for  judgment  upon  the 
verdict  granted,  and  thereupon 
judgment  entered  for  the  amount 
of  damages  as  found  by  the  jury,  to- 
getiier  with  interest  and  costs,  and 
from  the  judgment  so  entered  the 
two  defendants  have  severally  ap- 
pealed. 

Mr.  E.  D.  Minahan,  for  appellant 
Hume: 

The  fact  that  Hume  paid  no  consid- 
eration for  the  option  from  Shepard  to 
purchase  the  land  from  him  did  not 
make  it  any  the  less  an  option,  as  an 
option  is  merely  "an  unaccepted  offer 
to  sell." 

Yerkes  v.  Richards,  153  Pa.  646,  34 
Am.  St.  Rep.  721,  26  Atl.  221. 

An  action  for  damages  for  deceit 
does  not  lie  against  Hume  for.  the 
representation  made  by  Crosby  to  the 
plaintiffs  with  reference  to  the  price 
at  which  Shepard  was  holding  the 
land,  assuming  that  such  an  action 
lies  against  Crosby  on  account  of  such 
representation. 

Kennedy  v.  McKay,  43  N.  J.  L. 
288,  39  Am.  Rep.  581;  White  v.  New 
York,  S.  &  W.  R.  Co.  68  N.  J.  L.  123. 
52  Atl.  216;  Mayo  v.  Wahlgreen,  S 
Colo.  App.  506,  60  Pac.  40;  Ellison  ▼. 
Stockton,  —  Iowa,  — ,  176  N.  W.  435; 
Samson  v.  Beale,  27  Wash.  567,  68  Pac 
180;  Bateman  v.  Johnson,  10  Wis.  1; 
Akerly  v.  Vilas,  16  Wis.  402;  Mclndee 
V.  Morman,  26  Wis.  688,  7  Am.  Rep. 
66 ;  Diggle  v.  Bonlden,  48  Wis.  477,  4 
N.  W.  678. 

Crosby's  representation  with  refer- 
ence to  Shepard's  price  was  outside 
the  scope  of  his  authority. 

Tondro  v.  Cushmaa,  5  Wis.  279; 
Hoyer  v.  Ludington,  100  Wis.  441,  7€ 
N.  W.  848;  Bryant  v.  Bank  of  Com- 
merce, 95  Wis.  476,  70  N.  W.  480 ;  Elh- 
son  V.  Stockton,  —  Iowa,  — ,  170  N.  W. 
435;  Leggett  V/  Moore,  86  S.  D.  288, 
154  N.  W.  804. 

Crosby  is  not  Uable  to  an  action  for 
deceit  on  account  of  the  representa- 
tion made  by  him  to  the  plaintiffs  with 
reference  to  Shepard's  price  for  the 
land ;  and  if  he  is  not  liable/  his  prin- 
cipal, Hume,  is  not  liahle. 

Ripy  V.  Cronan,  131  Ky.  631,  21 
LJt.A.(N.S.)  305,  115  S.  W.  791;  Mc 
Lennan  v.  Investment  Exch.  Co.  170 
Mo.  App.  389,  156  B.  W.  780. 

Mr.  Charles  F.  Saiith,  Jr.,  for  ap- 
pellant Crosby.  . 


BSTBS  V. 
(—  Wi9.  — ,  i 

Messrs.  John  Van  Hecke  and  Max 
Van  Hecke,  for  respondents: 

Defendants  were  liable  to  plaintiffs 
for  the  fraud  perpetrated. 

Grant  v.  Hardy,  33  Wis.  668;  Gun- 
ther  V.  Ullrich,  82  Wis.  222,  88  Am. 
St.  Rep.  32,  52  N.  W.  «8;  McKinnon 
V.  Vollmar,  75  Wis.  82,  6  L.R.A.  121, 
17  Am.  St.  Rep.  178,  43  N.  W.  800; 
Bergeron  ▼.  Miles,  88  Wis.  397, 43  Am. 
St  Rep.  911,  60  N.  W.  788;  HokansoQ 
V.  Oatman,  165  Mich.  512,  35  L.R.A« 
(N.S.)  423,  131  N.  W.  Ill;  Hoyer  v. 
Ludington,  100  Wis,  441,  76  N.  W.  348; 
Matteson  v.  Rice,  116  Wis.  328,  92  N. 
W.  1109;  Hull  V.  Doheny,  161  Wis.  27, 
162  N.  W.  417;  Miranovitz  v.  Gee,  163 
Wis.  246,  167  N.  W.  790;  Helberg  v. 
Hosmer,  143  Wis.  620,  128  N.  W.  439; 
Woteshek  v.  Neuman,  161  Wis.  366, 
138  N.  W.  1000. 

Eschweiler,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellant  Hume  assigns  as 
error:  (1)  That  there  is  no  evi- 
dence to  warrant  the  instruction  to 
the  jury  given  by  the  court  to  the 
effect  that  he  (Hume)  was  the  agent 
of  the  owner,  Shepard ;  (2)  or  that 
Crosby  was  such  agent;  (3)  that 
there  is  no  cause  of  action  shown 
as  against  him  (Hume) ;  (4)  that 
the  representation  made  by  Crosby 
that  the  bottom  price  of  this  prop- 
erty was  $4»000  was  not  within  the 
scope  of  Crosby's  employment;  (5) 
that  there  is  no  ground  for  liability 
against  the  agent  Crosby^  and  there- 
fore there  can  be  non6  predicated 
against  Hume;  and  lastly  (6)  that 
there  is  no  evidence  to  support  the 
finding  of  the  jury  to  the  fourth 
question  of  the  special  verdict. 

However  much  Mr.  Hume  may 
have  felt  Justified  from  his  manner 
of  dealing  with  Mr.  SSiepard,  and 
possibly  from  more  or  less  of  a  cus- 
tom among  people  engaged  in  that 
line  of  business,  in  proceeding  to 
deal  with  this  farm  as  though  he 
were  the  owner»  and  therefore  fixing 
such  price  upon  it  as  he  pleased  and 
lawfully  might,  it  neverthelees  ap-> 
pears  from  the  correapond^ice  and 
testimony  given  above^  there  being 
no  writing  sufficient  to  meet  the  re- 
quirement of  the  statute,  that  there 
was  at  no  time  any  binding  agree- 
ment in  law  between  them  sufficient 
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to  give  Hume  an  interest  in  tiie  real 
estate.  When  liie  time  came  for  the 
conclusion  of  the  transaction  with 
the  plaintffs,  Hume  evidently  did  not 
consider  that  any  prior  negotiations 
between  himself  and  Shepard  were 
complete  or  binding  before  he  of- 
fered to  Sh€S)ard  the  cash  to  meet  the 
latter's  then  term&  This  was  after 
the  plaintiffs  had  paid  their  $1,000 
to  Crosby  and  he  in  turn  sent  that 
sum  to  Hume. 

In  offering  this  property  for  sale 
as  he  did  Hume  could  only  act  on 
his  own  behalf  in  case  he  had  such 
a  legal  interest  as  would  warrant 
such  a  course ;  if  he  did  not  possess 
such  interest  he  was  in  law  an  agent 
of  Shepard,  the  real  owner.  Not 
having  placed  himself  in  the  first 
position,  the  legal  3,,,,^^.,., ., 
consequence  01  nis  ow««r— AiMeitee 
acts  necessarily  •'  '*••*  ft*re.t. 
placed  him  in  the  second.  The  trial 
court  was  therefore  correct  in  his 
charge  to  the  jury  in  summarizing 
the  situation  by  saying  that  Hume 
was  the  agent  of  Shepard. 

As  between  Shepard  and  Crosby 
the  latter  was  there-  .^^-loyee  of 

fore    a   SUbagent   of    broker^nmb- 

the  former,  conced-  •»*■*• 

ing  Hume's  right  to  employ  such 

a  subagent. 

The  contention  on  the  third  point 
to  the  effect  that  there  is  no  cause 
of  action  against  Hume  also  cannot 
be  sustained. 

Although  Crosby  was  subagent 
for  Shepard,  he  was  also  at  the  same 
time  agent  for  the  defendant  Hume 
in  this  transaction  with  the  plain- 
tiffs* As  such  agent  for  Hume  he 
represented  to  the  plaintiffs  that  the 
lowest  price  for  this  property  was 
$4,000.  Hume  fixed  that  price  him- 
self »  and,  knowing  that  it  is  being 
made  by  Crosby  to  the  plaintiffs, 
receives  the  benefit 
of  sucb  representa-  lH^t^iiMity 

tion.^  Having  prof.  Sfi-V-^^r^.-V: 
ited  thereby,  he,  as 
principal  for  his  agent,  Crosby,  must 
be  held  chargeable  with  the  damage 
done  to  the  plaintiffs  by  their  relying 
upon  and  acting  on  6uch  representa- 
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tion.  First  Nat.  Bank  v.  Hackett, 
159  Wis.  113,  119,  149  N.  W.  703. 

There  is  support  for  the  finding^ 
of  the  jury  that  the  plaintiffs  relied 
upon  this  representation  that  $4,000 
was  the  lowest  purchase  price,  from 
the  evidence  of  the  plaintiffs  as  well 
as  by  the  assumption,  in  which  a 
jury  may  properly  indulge,  that  in 
the  usual  course  of  human  affairs 
purchasers  do  not  pay  the  higher 
in  preference  to  a  possible  lesser 
price. 

On  the  fourth  point  the  evidence 
warrants  the  conclusion  that  in 
making  the  representation  to  the 
—cope  «f  ««-  plaintiffs  as  to  the 
tHwuy^mnium  price  being  the  low- 
prtc*  of  i..d.  ^g^  Crosby  was  act- 
ing within  the  scope  of  his  employ- 
ment. Hume  fixed  this  price,  gave 
it  to  Crosby  to  be  given  to  possible 
purchasers,  and  it  was  therefore 
strictly  within  the  scope  of  the  em- 
ployment to  so  represent  it. 

The  question  argued  in  the  fifth 
proposition  as  to  whether  or  not 
there  was  a  liability  against  Cros- 
by is  immaterial  so  far  as  defend- 
ant  Hume   is   con- 

fubiu^  tor  cerned.  His  lia- 
Mecvrinv  exce«-   biHty  is  predicated 

Hive    price    from      „_^J:        4.U«4.       ,^1.:^U 

cvstomer.  upon     that     which 

was  done  on  his  be- 
half by  Crosby,  who  acted  only  as 
agent  for  him,  and  from  whose  acts 
as  subagent  Hume  reaped  the  bene- 
fit. Hume  alone  was  the  moving 
cause  for  this  error  of  fact  which 
resulted  in  damage  to  plaintiffs; 
therefore  he  alone  must  assume  the 
consequent  liability. 

The  finding  of  the  jury  embodied 
in  their  answer  to  the  fourth  ques- 
tion of  the  special  verdict  that  Cros- 
by had  reasonable  grounds  to  be- 
lieve that  the  bottom  price  for  this 
property  was  $4,000  is  supported 
by  the  correspondence  between  the 
two  defendants  and  the  testimony. 
Crosby  dealt  with  Hume  alone,  and 
not  with  Shepard.  It  was  Hume 
who  fixed  the  price,  and  he  con- 
firmed what  Crosby  had  done  in  re- 
gard to  the  same  by  accepting  the 
result. 

On  the  appeal  of  defendant  Cros- 


by we  deem  it  necessary  to  discuss 
but  one  of  the  several  points  urged 
by  him.  Being  satisfied,  as  we  have 
above  indicated,  that  the  jury  were 
warranted  in  arriving  at  the  con- 
clusion that  Crosby  had  reasonable 
grounds,  based  upon  his  transac- 
tions with  the  defendant  Hume,  to 
understand  that  the  price  of  this 
property  was  $4,000  to  Mr.  Shepard 
less  a  commission,  this  in  effect  de- 
termined that  Crosby  acted  in  good 
faith  in  this  transaction,  and  neces- 
sarily also  that  he  used  reasonable 
diligence  in  ascer- 
taining as  to  the  r^ilVi"iu  *' 
fact  before  repre- 
senting the  same.  Bein^r  acquitted, 
therefore,  by  this  finding  of  any  lack 
of  either  good  faith  or  reasonable 
care,  there  is  no  basis  upon  which 
he  can  be  held  personally  liable.  He 
concealed  no  material  fact  within  bis 
knowledge.  He  discloses  in  the  let- 
ter of  August  26th,  supra,  that  he  is 
merely  conveying  from  Hume  to 
plaintiffs  the  statement  as  to  Shep- 
ard's  selling  price  being  $4,00O«  and 
he  did  not  fail  in  the  exercise  of  the 
ordinary  care  required  of  an  agent 
in  such  a  situation.  He  therefore 
breached  no  duty  that  he  owed,  if 
any,  to  the  plaintiffs,  and  incurred 
no  liability.  While  a  principal  may 
be  liable  for  the  mistake  of  the 
agent,  it  does  not  follow  that  an 
agent,  having  acted  in  good  faith 
and  with  reasonable  care,  is  liable 
for  the  mistake  of  his  principal. 

It  follows  that  the  trial  court  was 
right  in  awarding  judgment  against 
the  defendant  Hume,  but  erred  in 
denying  the  motion  of  the  defendant 
Crosby  for  judgment  in  his  favor. 

The  judgment  is  so  modified  as 
to  discharge  the  defendant  Crosby 
from  any  liability  thereunder,  and  it 
is  allowed  to  stand  as  against  the 
defendant  Hume.  Appellant  Crosby 
to  have  his  costs  on  this  appeal  as 
against  the  plaintiffs,  the  plaintiffs 
to  have  theirs  as  against  the  de- 
fendant Hume. 

Petition  for  rehearing  denied 
March  9,  1920. 

A  motion  to  amend  the  mandate 


ESTES  V. 

(—  Wit.  — ,  i 

having  been  filed,  the  following  Per 
Curiam  response  was  handed  down 
May  6, 1920  (—  Wis.  — ,  177  N.  W. 
612) : 

The  decision  and  mandate  of  this 
court  on  the  appeal  in  this  case  de- 
termined that  the  defendant  Cros- 
by was  entitled  to  a  judgment  in  the 
court   below   of   dismissal    of   the 
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action  as  against  him.  Upon  such 
a  judgment  in  the  circuit  court  he 
would  be  entitled  to  costs  in  his 
favor  as  against  the  plaintiffs  as  a 
matter  of  course.  For  this  reason 
we  do  not  deem  it  necessary  to 
change  the  mandate,  and  the  motion 
to  amend  it  is  therefore  denied,  with- 
out costs. 


ANNOTATION. 

Liability  of  broker  to  purchaser  for  overstating  lowest  price  at  which  owner 

is  willing  to  selL 


Whether  a  purchaser  of  property 
can  recover  damages  from  the  broker 
through  whom  he  bought,  for  over- 
stating the  lowest  price  at  which  the 
property  could  be  purchased,  depends 
entirely  on  the  facts  involved  in  each 
case,  and  it  is  therefore  impossible  to 
lay  down  a  rule  that  will  apply  in  all 
cases. 

In  Kice  v.  Porter  (1899)  21  Ky.  L, 
Rep.  871,  53  S.  W.  285,  the  evidence 
disclosed  that  the  plaintiff,  desiring 
to  buy  a  house,  went  to  the  defendant, 
a  real  estate  broker,  asking  to  be 
shown  property.  After  inspecting  cer- 
tain property  she  intimated  that  she 
would  pay  $7,000  for  it,  but  suggested 
that  she  would  first  see  the  owner  and 
inquire  if  he  would  accept  less.  The 
broker  informed  her  that  this  would 
be  of  no  use,  as  the  owner  would  not 
accept  a  less  amount  for  the  property. 
Shortly  after  this  conversation  the 
owner  called  at  the  office  of  the  broker 
and  agreed  to  accept  $6,500  for  the 
property,  and  this  proposition  was  put 
in  writing  and  accepted  by  the*  broker. 
The  same  day  the  broker  sold  the  prop* 
erty  to  the  plaintiff  for  $7,000,  and  a 
deed  was  made  to  her  a  few  days  later. 
The  additional  $500  was  retained  by 
the  broker.  The  question  whether  the 
transaction  amounted  to  a  sale  to  the 
broker  and  a  resale  by  him  to  the 
plaintiff  was  considered  the  crucial 
one  and  the  case  was  remanded  for  a 
retrial  thereef.  The  court  said  that 
although  the  broker  was  not  the  agent 
of  the  purchaser,  yet  if  he,  as  agent 
for  the  vendor,  practised  a  fraud  on 
her,  and  by  this  fraud  obtained  $500 
of  her  money,  she  was  entitled  to  re* 


cover  this  amount  less  the  amount  of 
the  broker's  commission.  It  was 
further  said  that  if  the  broker  had 
bought  the  property  from  the  vendor 
before  the  sale  to  the  plaintiff,  the 
plaintiff  could  not  recover,  without  re- 
gard to  whether  she  knew  that  the 
broker  had  bought  the  property  for 
himself.  See  to  the  same  effect  (1901) 
22  Ky,  L.  Rep.  1704,  61  S.  W.  266. 

In  Hokanson  v.  Oatman  (1911)  165 
Mich.  512,  35  L.R.A.(N.S.)  423,  131  N. 
W.  Ill,  the  action  was  in  assumpsit 
by  a  purchaser  against  a  broker  for 
fraud.  The  plaintiff  proved  that  the 
defendant  falsely  and  fraudulently 
pretended  that  the  owner  was  demand- 
ing $1,200  for  the  property,  and  that 
this  was  the  lowest  price  obtainable. 
As  a  result  of  these  representations 
he  purchased  the  property  for  that 
price  when,  as  a  matter  of  fact,  the 
owner's  price  was  $900.  The  court 
quoted  with  approval  from  Kice  v. 
Porter  ri900)  22  Ky.  L.  Rep.  1704,  61 
S.  W.  266,  supra,  and  in  affirming  a 
judgment  for  the  plaintiff  held  that 
the  rule  of  caveat  emptor  did  not 
apply.  In  this  connection  it  was 
said:  *The  verdict  of  the  jury 
establishes  gross  fraud  practised 
by  defendant,  both  upon  the  plain- 
tiff and  the  owner  of  the  proper- 
ty. The  plaintiff  was  a  color  mixer, 
residing  in  Chicago,  wholly  ignorant 
of  the  value  of  farm  lands,  and  un- 
able to  fcyrm  any  rational  estimate  of 
such  value  by  inspection.  Knowing 
these  facts  and  relying  upon  them  to 
enable  him  to  carry  out  his  fraudulent 
scheme,  defendant  stated,  in  reply  to 
piaintiflTs  question  if  the  farm  could 
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not  be  bought  cheaper,  the  represent 
tations  hereinbefore  quoted,  contend- 
iRZ  that  he  had  induced  the  owner  to 
reduce  the  price  to  a  point  where  it 
was  a  bargain,  and  the  very  lowest 
price  the  owner  would  accept.  He  also 
induced  the  plaintiff  to  believe  that 
the  $300  secured  by  the  mortgage  was 
for  the  benefit  of  the  owner.  The  rep« 
resentations  by  defendant  were  not 
mere  statement;0  of  opinion  as  to  the 
value  of  the  property,  but  were  state- 
ments of  facts  within  his  own  knowl- 
edge and  unknown  to  plaintiff,  which 
were  intended  to,  and  did,  influence 
him  in  making  the  purchase,  and  upon 
which  he  had  a  right  to  rely.  We 
agree  with  the  conclusion  of  the  Ken- 
tucky court  of  appeals  that  plaintiff 
made  out  a  case  of  fraud  and  deceit, 
for  which  he  was  entitled  to  maintain 
an  action  of  assumpsit  under  our  stat- 
ute." 

The  same  principle  was  announced 
in  Hack  v.  Grain  (1916)  —  Mo.  —  177 
S.  W.  587.  It  therein  appeared  that 
the  owner  of  real  estate  had  listed  it 
for  sale  with  a  real  estate  broker  at 
the  price  of  $1,600.  The  broker 
showed  the  property  to  a  prospective 
purchaser  who  was.  not  familiar  with 
the  value  of  the  land,  stating  that  the 
land  was  worth  |2,500,  that  it  was  a 
bargain  at  that  price,  and  that  the 
owner  would  not  accept  less  for  it.  On 
these  representations  the  plaintiff  pur- 
chased for  12,500,  paying  |1,500  cash, 
and  giving  the  broker  a  note  for  $1,000 
secured  by  a  deed  of  trust.  Affirming 
a  judgment  for  the  plaintiff  in  an  ac- 
tion to  cancel  the  deed  of  trust  the 
court  said:  "In  our  opinion,  counsel 
for  the  defendant  has  clearly  miscon- 
ceived the  character  of  the  cause  of 
action  charged  in  the  bill.  They  seem 
to  proceed  upon  the  theory  that  the 
petition  seeks  to  recover  from  the  de- 
fendant upon  the  ground  that  he  was 
the  agent  of  the  plaintiff.  That  is 
clearly  not  the  case.  .The  petition  pro- 
ceeds upon  the  theory  that  plaintiff 
was  ignorant  of  the  character  of  the 
Boil  and  the  value  of  the  land  pur- 
chased, and  that  defendant  knew  those 
facts,  and  that,  after  plaintifl  informed 
defendant  thereof  and  told  him  that  he 
was  going  to  rely  upon  his  judgment 


as  to  the  character  and  value  of  the 
land,  then,  under  the  facts  and  circum- 
stances stated  in  the  petition,  which 
were  fully  proven  by  the  evidence,  the 
conduct  of  the  defendant  clearly  con- 
stituted such  a  deception  and  frand 
upon  the  plaintiff  as  to  entitle  him  to 
the  relief  prayed,  regardlesa  of  the 
question  as  to  whether  or  not  he  had 
also  perpetrated  a  fraud  upon  the  ven- 
dor of  the  land.'' 

It  is  held  in  the  reported  case 
(ESTES  V.  Crosby,  ante,  1S77)  that  a 
subagent  was  not  liable  to  a  purchaser 
for  overstating  the  owner's  lowest 
price  for  the  property,  where  it  ap- 
peared that  the  subagent  had  reason- 
able grounds,  based  on  his  transac- 
tions with  the  agent,  for  believing  that 
the  price  he  gave  the  purchaser  was  in 
fact  the  lowest  price,  and  he  concealed 
no  material  fact  within  his  knowl- 
edge. However  it  is  held  that  since 
the  agent  gave  this  price  to  the  sub- 
agent  and  knew  that  the  subajT^nt  was 
representing  it  as  the  lowest  pricey 
which  was,  as  he  knew,  untrue,  and 
since  he  obtained  the  benefits  from  the 
transaction,  he  was  chargeable  with 
the  damage  done  to  the  plaintiffs  by 
their  relying  and  acting  on  the  rep- 
resentations of  the  subagent. 

But  a  recovery  was  denied  to  the 
purchaser  in  the  case  of  McLennan  v. 
Investment  Exch.  Co.  (1913)  170  Mou 
App.  S8d,  156  S.  W.  730,  wherein  it  ap- 
peared that  the  real  estate  brokers, 
learning  that  a  purchaser  would  pay 
$12,000  for  certain  property,  obtained 
a  contract  from  the  vendor  for  the 
land  at  a  price  of  $11,500.  After  se- 
curing this  contract  they  returned  to 
the  purchaser,  and,  still  claiming  to 
be  the  agents  of  the  vendor,  represent- 
ed that  the  lowest  price  their  prin- 
cipal would  put  on  the  farm  was 
$13,006.  The  sale  was  eventually 
closed  for  $12, 92&60.  It  was  held  that 
the  fraud,  if  any,  was  against  the 
principal,  since  the  brokers  were  act- 
ing for  the  vendor,  and  not  for  the 
purchaser.  It  was  said  further  that 
since  the  plaintiff's  testimony  showed 
that  he  purchased  the  farm  at  his  own 
price,  for  less  than  it  was  worth,  no 
damage  resulted  to  him  by  the  broker's 
actions.    The  court  said :    "Under  the 
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rule  of  caveat  emptor,  whicb  recog^ 
oizes  tlie  parties  to  a  sale  as  business 
antagonists  dealing  at  arm's  length* 
the  purchaser  has  a  right  to  buy  at  as 
low  price  as  his  skill  will  secure,  and 
the  vendor  has  the  corresponding 
right  to  sell  at  the  best  price  he  can 
obtain.  Neither  has  the  legal  right 
to  the  other's  best  price,  and  therefore 
the  representation  of  either  that  he 
hks  made  his  best  offer  cannot  be  said 
to  be  a  representation  of  a  material 
fact  To  say  otherwise  would  be  to 
impose  a  restriction  on  the  right  of 
persons  to  make  their  own  bargains. 
We  agree  with  plaintiff  that  defend'- 
ants  in  law  and  in  fact  were  the  agents 
of  Elebracht  in  the  transaction.  The 
trick  by  which  they  pretended  to  pur- 
chase the  property  themselves  was 
nngatory  as  to  their  principal.  The 
law  would  not  permit  them  to  do  such 
▼iolenee  to  the  trust  and  confidence 
their  principal  had  reposed  in  them. 
Therefore  the  representations  they 
made  to  plaintiff  were  the  representa- 
tions of  their  principal,  and  as  they 
did  not  relate  to  a  material  fact  and 
did  not  damage  plaintiff,  he  has  no 
cause  of  action." 

So,  in  Merryman  v.  David  (1863)  31 
111.  404,  wherein  it  appeared  that  the 
plaintiff  bought  real  estate  from  the 
defendant,  who  represented  himself  to 
be  the  agent  of  the  owner,  paying  a 
price  in  excess  of  the  amount  the  de- 
fendant procured  it  for,  although  the 
facts  showed  that  the  defendant  was 
not  the  agent  of  the  vendor,  the  court, 
in  denying  a  recovery,  said:  *  "The' 
only  thing  in  which  appellee  was  mis- 
led, was  as  to  appellant  being  Gregg's 
agent.  Has  he  any  interest  in  the  re- 
lation that  appellant  occupied  to 
Gregg?  Appellant,  having  assumed  to 
be  Gregg's  agent,  if  recognized  as 
such,  had  no  right  to  speculate  upon 
his  principal.  He  was  bound  to  the 
utmost  good  faith  to  his  principal,  and 
had  no  right  to  realize  a  profit  off  the 
fund  with  which  he  was  acting.  Hav- 
ing received  more  than  he  accounted 
for  to  his  principal,  if  he  was  an  agent, 
lie  would  be  liable  to  his  principal  to 
Tefund  the  amount  retained,  beyond 
his  compensation.  But  the  rights, 
duties,  and  liabilities  of  an  agent  do 


.not  attach  to  other  persons  than  the 
principal.  And  in  this  case  it  is  not 
claimed  that  appellant  was  the  agent 
of  appellee.  Nor  can  appellant  be  li- 
able to  him  as  an  agent.  If  appellant 
has  acted  in  bad  faith  with  his  prin- 
cipal, it  does  not  concern  appellee." 

AhA  it  was  held  in  Ripy  v.  Gronan 
(1B09)  131  Ky.  681,  21  L.RJk.(N.&) 
805, 116  S.  W.  791>  that  a  purchaser  of 
property  could  not  recover  damages 
from  a  broker  who' falsely  stated  that 
a  certain  price  was  the  lowest  sum  at 
which  the  property  could  be  pur- 
chased. The  court. said {  "The  gen* 
eral  rule  api»licable  to  cases  of  tills 
kind  is  that,  if  no  confidential  relations 
exist  between  tiie  parties,  and  if  the 
facts  mtsrepreaented  or  concealed  are 
not  peculiarly  within  tiie  knowledge 
of  the  party  charged,  and  the  other 
party  has  available  means  of  knowing 
the  truth  by  the  exercise  of  ordinary 
prudence  and  intelligence,  and  noth- 
ing is  said  or  done  to  prevttit  inquiry 
by  him,  he  must  make  use  of^his  means' 
of  knowledge,  or  he  cannot  complain 
that  he  was  misled."  The  main  point 
of  distinction  between  the  foregoing 
case  and  E^ce  v.  Porter  (1899)  21  Ky. 
L.  Rep.  871,  53  S.  W.  285,  supra,  is  the 
fact  tiiat  in  Ripy  v.  Gronan  no  effort 
or  artifice  was  used  by  the  broker  to 
prevent  inquiry  or  investigation  by  the 
purchaser,  whereas  in  Kice  v.  Porter 
the  purchaser  expressed  a  desire  to 
see  the  vendor  and  get  a  lower  price, 
but  was  dissuaded  from  so  doing  by 
the  statement  of  the  broker  that  the 
seller  would  not  accept,  a  lower 
amount. 

In  Aronowitz  V.  WooUard  (1915)  166 
App.  Div.  365,  152  N,  Y.  Supp.  11,  it 
appeared  that  the  plaintiff,  as  agent 
for  one  Ghampagne,  sold  to  the  defend- 
ant certain  real  estate  for  $12,500,  re- 
ceiving therefor  the  checks  of  the  de- 
fendant drawn  to  Ghampagne,  one  of 
which  for  $500  was  thereupon  indorsed 
and  turned  over  to  the  plaintiff.  The 
defendant  stopped  payment  on  the  lat- 
ter check  and  action  was  brought  to 
recover  thereoA.  The  evidence  dis- 
closed that  the  plaintiff  asked  the  de- 
fendant to  buy  a  certain  piece  of  prop- 
erty; that  the  defendant  inquired  as 
to  the  lowest  price  and  received  the 
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reply  that  the  owner  would  not  accept 
less  than  $12,500.  The  defendant 
thereupon  inspected  the  property  and 
then  asked  the  plaintiff  to  see  the 
owner  and  ascertain  the  lowest  price 
he  would  take.  Later  the  plaintiff  re- 
turned, saying  that  he  had  seen  the 
owner  and  that  the  owner  would  not 
accept  less  than  $12,500.  The  plaintiff 
had  an  agreement  with  the  owner  by 
which  he  was  to  receive  for  his  serv- 
ices in  selling  the  property  any  sum 
he  might  be  able  to  get  in  excess  of 
$12,000.  The  owner  received  the  $12,- 
000  and  the  plaintiff  received  the 
check  in  question.  In  the  lower  court 
the  defendant  successfully  defended 
against  the  check  on  the  ground  that 
the  statement  that  the  owner  would  not 
take  less  than  $12,500  was  false.  On 
appeal  the  judgment  was  reversed  and 
judgment  directed  for  the  plaintiff,  the 
court  saying:  'The  plaintiff  was  not 
the  defendant's  agent  and  was  under 
no  obligation  to  sell  the  property  to 
him  except  upon  his  own  terms,  and 
under  the  agreement  between  him  and 
the  owner  had  a  right  to  obtain  the 
best  price  he  could.  A  misstatement 
of  fact,  so  long  as  it  actually  did  not 
affect  the  value  of  the  property,  is  not 
actionable.  For  all  that  appears  the 
property  may  be  worth  much  more 
than  the  price  agreed  to  be  paid." 

Likewise,  in  Bradley  v.  Oviatt 
(1912)  86  Conn.  63,  42  L.R.A.(N.S.) 
828,  84  Atl.  321,  the  plaintiff  was  de- 


nied a  recovery  against  a  real  estate 
broker.  Some  time  previous  to  the  in- 
stitution of  the  action  the  owner  of  the 
property  in  question  listed  it  with  the 
defendant  to  sell  at  "the  best  price 
obtainable."  The  plaintiff,  who  was 
well  acquainted  with  the  value  of 
property,  made  a  careful  examination 
of  this  property  and  purchased  it  at  a 
price  which  the  defendant  told  him 
was  the  lowest  price.  At  that  time  no 
price  had  been  fixed  by  the  owner. 
The  defendant  then  wired  the  owner 
that  he  had  sold  the  property,  but 
falsely  stated  a  lower  price  than  the 
plaintiff  agreed  to  purchase  it  for,  and 
the  owner  ratified  the  sale,  the  defend- 
ant retaining  for  himself  the  differ- 
ence in  price.  It  was  held  that  the  de- 
fendant was  not  liable,  the  court 
giving  three  reasons  for  its  decision: 
(1)  That  he  did  not  know,  at  the  time 
the  representations  were  made,  the 
ultimatum  of  the  owner  as  to  the  "low- 
est price"  it  would  take;  (2)  that  if 
he  obtained  the  best  price  obtainable, 
and  then  deceived  the  owner  of  the 
property,  this  was  a  matter  which  con- 
cerned the  owner,  and  not  the  plain- 
tiff; (3)  that  the  plaintiff  did  not  rely 
on  the  statements  of  the  defendant  in 
purchasing  the  property,  but  relied  on 
his  own  judgment  as  to  the  value  of 
the  land  and  believed  it  was  worth 
what  he  paid,  basing  his  judgment  on 
such  investigations  as  he  cared  to 
make.  W.  F.  F, 


WILLIAM  J.  HOGARTY 

r. 

PHILADELPHIA  &  READING  RAILWAY  COMPANY,  Appt 

PenHHylvania  Supi'e^iie  Court '-^  Oct ohrr  9,    191S, 


(255  Pa.  236,  99  Atl.  741.) 

Lfanitation  of  actions  —  amendment  of  pending  action  —  new  cause. 

1.  A  common-law  action  by  a  railroad  employee  to  recover  against  his 
employer  for  personal  injuries  cannot  be  amended  so  as  to  count  upon  the 
Federal  Employers'  Liability  Act  after  the  limitation  period  provided  by 
that  act  has  elapsed. 

[See  note  on  this  question  beginning  on  page  1405.] 
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Master  and  servant  —  injury  In  inter* 
state  commerce  —  sovrce  of  HaUl- 
ity. 

2.  The  right  to  recover  for  injuries^ 
to  employees  engaged  in  interstate 
commerce  is  governed  entirely  by  the 
provisions  of  the  Federal  Employers' 
Liability  Act. 

I  See  18  R.  C.  L  887.1 

' —  injury  in  intrastate  commerce  -^ 
common-law  liability, 

3.  The  common-law  liability  of  a 
railroad  company  for  injury  to  its  em- 
ployees in  intrastate  commerce  is  not 


affected   by   the   Federal   Employers' 
Liability  Act. 

[See  18  R.  C.  L  841.] 

jPleading  —  action  under  Federal  Em* 
ployers'  Liability  Act 

4.  The  pleading  in  an  action  to  re- 
cover under  the  Federal  Employers' 
Liability  Act  for  injury  to  a  servant 
in  interstate  commerce  must  allege 
facts  and  show  that  the  case  is  within 
such  statute,  although  it  is  not  neces- 
aary  to  refer  to  the  statute. 

[See  18  R.  C.  L.  860,  861.] 


(Moschzisker,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas, 
No.  5,  for  Philadelphia  County  (Martin,  J.),  overruling  its  motion  for 
judgment  notwithstanding  a  verdict  for  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  Clarke  Masmi,  for  ap-     souri,  K.  &  T.  R.  Co.  v.  Wulf,  226  U.  S. 


pellant: 

There  was  no  proof  that  the  defend- 
ant was  negligent. 

Harrison  v.  Collins,  86  Pa«  153,  27 
Am.  Rep.  699;  Mansfield  Coal  &  Coke 
Co.  V.  McEnery,  91  Pa.  185,  36  Am. 
Rep.  662;  Clough  v.  Hoffman,  132  Pa. 
626,  19  Am.  St.  Rep.  620,  19  Atl.  299; 
Durst  V.  Carnegie  Steel  Co.  173  Pa. 
162,  38  Atl.  1102;  Price  v.  Lehigh  Val- 
ley R.  Co.  202  Pa.  176,  51  Atl.  756; 
Patton  V.  Texas  &  P.  R.  Co.  179  U.  S. 
663,  45  h.  ed.  364,  21  Sup.  Ct.  Rep.  275. 

The  original  statement  of  claim  was 
not  sufficient  to  sustain  a  judgment  in 
favor  of  the  plaintiff,  because  it  failed 
to  aver  that  at  the  time  of  the  injury 
he  was  engaged  in  interstate  com- 
merce, and  this  fact  was  necessary  as 
an  averment  in  the  declaration  and 
to  be  proved  at  the  trial  in  order  to 
sustain  a  recovery  under  the  Federal 
Liability  Act. 

St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129.  33  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156;  Ped- 
ersen  v.  Delaware,  L.  &  W.  R.  Co.  229 
U.  S.  146,  57  L.  ed.  1125,  83  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C. 
C.  A.  779;  Brinkmeier  v.  Missouri  P. 
R.  Co.  224  U.  S.  268,  56  L.  ed.  758.  32 
Sup.  Ct.  Rep.  412;  Seaboard  Air  Line 
R.  Co.  V.  Duvall,  225  U.  S.  477,  56  L. 
ed.  1171,  32  Sup.  Ct.  Rep.  790;  Grand 
Trunk  Western  R.  Co.  v.  Lindsay,  238 
U.  S.  42,  58  L.  ed.  838,  34  Sup.  Ct. 
Rep.  581,  Ann.  Cas.  1914C,  168;  Mis- 


670,  57  L.  ed.  355,  38  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  1914B,  134;  North  Carolina 
R.  Co.  V.  Zachary,  232  U.  S.  248,  58  L. 
ed.  591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109;  Wabash 
R.  Co.  V.  Hayes,  234  U.  S.  86,  58  L.  ed. 
1226,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  C. 
A.  224;  Garrett  v.  Louisville  &  N.  R. 
Co.  235  U.  S.  308,  59  L.  ed.  242,  35 
Sup.  Ct.  Rep.  32;  Thomas  v.  Chicago 
&  N.  W.  R.  Co.  202  Fed.  766;  Seaboard 
Air  Line  R.  Co.  v.  Horton,  233  U.  S. 
492,  58  L.  ed.  1062,  L.R.A.  1915C,  1,  34 
Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B, 
475,  8  N.  C.  C.  A.  884;  Chicago,  R.  I. 
&  C.  R.  Co.  v.  Wright,  239  U.  S.  548, 
60  L.  ed.  431,  36  Sup.  Ct.  Rep.  185; 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin, 
236  U.  S.  454,  59  L.  ed.  671,  35  Sup.  Ct. 
Rep.  306;  Seaboard  Air  Line  R.  Co.  v. 
Padgett,  236  U.  S.  668,  59  L  ed.  777, 
85  Sup.  Ct,  Rep.  481;  Moliter  v.  Wa* 
bash  R.  Co.  180  Mo.  App.  84,  168  S.  W. 
250. 

It  was  error  to  allow  the  amend- 
ment to  the  statement  of  claim  filed  by 
the  plaintiff,  for  the  reason  that  the 
amendment  changed  the  cause  of  ac- 
tion declared  upon  from  a  cause  of 
action  at  common  law  to  a  cause  of 
action  under  the  Federal  Employers' 
Liability  Act,  and  at  the  time  the 
amendment  was  allowed  more  than 
two  years  had  elapsed  since  the  cause 
of  action  arose,  and  under  the  terms 
of  the  act  of  Congress  such  a  cause 
of  action  was  barred. 


1388 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


Central  Vermont  R.  Co.  v.  White, 
238  U.  S.  507,  59  L.  ed.  143S,  35  Sup. 
Ct.  Rep.  865,  Ann.  Gas.  1916B,  252,  9 
N.  C.  C.  A.  265;  Atlantic  Coast  Line 
R.  Co.  V.  Burnette,  239  U.  S.  199,  60 
L.  ed.  226,  36  Snp.  Ct.  Rep.  75, 17  N.  C. 
C.  A.  144. 

Messrs.  Simpson,  l^rown,  &  Wil- 
liansy  for  appellee: 

The  amendment  was  properly  al« 
lowed. 

Marsh  y.  Pier,  4  Rawle,  273,  26  Am, 
Dec.  131 ;  People's  Water  Co.  v.  Pitts- 
ton,  241  Pa.  208,  88  Atl.  503;  Nice  v. 
Walker,  153  Pa.  123,  34  Am.  St.  Rep. 
688,  25  Atl.  1065;  Bolton  v.  Hey,  168 
Pa.  418,  31  Atl.  1097 ;  Devine's  Estate, 
199  Pa.  256,  48  Atl.  1072;  Pantall  v. 
Rochester  &  P.  Coal  &  L ,  Co.  204  Pa. 
158,  53  Atl.  751;  Fellows  v.  Loomis, 
204  Pa.  225,  53  Atl.  998;  Re  Pulaski 
Ave.  235  Pa.  151,  83  Atl.  687;  Bell  v. 
Allegheny  County,  184  Pa.  296,  63  Am. 
St.  Rep.  795,  39  Atl.  227 ;  Allen  v.  In- 
ternational Text  Book  Co.  201  Pa.  579, 
88  Am.  St  Rep.  834,  51  Atl.  323 ;  Laf- 
f erty's  Estate,  280  Pa.  496,  79  Atl.  711 ; 
Cassell  V.  Cooke,  8  Serg.  &  R.  287,  11 
Am.  Dec.  610;  Rodridge  v.  Curcier,  15 
Serg.  &  R.  81;  Coxe  v.  Tilghman,  1 
Whart.  282 ;  Knapp  v.  Hartung,  73  Pa. 
290;  Erie  City  Iron  Works  v.  Barber, 
118  Pa.  7,  12  Atl.  411;  Noonan  v.  Par- 
dee, 200  Pa.  474,  55  L.R.A.  410,  86  Am. 
St.  Rep.  722,  50  Atl.  255,  21  Mor.  Min. 
Rep.  517;  Smith  v.  Bellows,  77  Pa. 
441,  12  Mor.  Min.  Rep.  157;  Holmes  v. 
Pennsylvania  R.  Co.  220  Pa.  192,  128 
Am.  St.  Rep.  685,  69  Atl.  597;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Wulf,  226  U. 
S.  570,  57  L.  ed.  355,  33  Sup.  Ct.  Rep. 
135,  Ann.  Cas.  1914B,  134;  Bixler  v. 
Pennsylvania  R.  Co.  201  Fed.  553; 
Allen  v.  Tuscarora  Valley  R.  Co.  229 
Pa.  97,  30  L.R.A.(N.S.)  1096,  140  Am. 
St.  Rep.  714,  78  Atl.  34;  Renn  v.  Sea- 
board Air  Line  R.  Co.  170  N.  C.  128, 
86  S.  E.  964;  Kansas  City  Western  R. 
Co.  v.  McAdow,  240  U.  Si  51,  60  L.  ed. 
520,  36  Sup.  Ct  Rep.  252,  11  N.  C.  C. 
A.  857. 

Brown,  Ch.  J.»  delivered  the  opin- 
ion of  the  court : 

On  February  1,  1910,  William  J. 
Hogarty,  while  performing  his  du- 
ties as  an  extra  freight  conductor 
of  a  shifting  crew  of  the  Philadel- 
phia &  Reading  RaQway  Company, 
was  thrown  under  a  car  and  sus- 
tained serious  injuries,  which  result- 
ed in  the  loss  of  his  right  arm.  He 
was  thrown  under  the  car  by  coming 


in  contact  with  a  telegraph  pole^ 
which  he  alleges^  in  the  statement  of 
his  cause  of  action,  had  been  neg- 
ligently placed  and  left  by  the  rail- 
way company  too  close  to  the  track 
on  which  the  cars  in  his  charge  were 
being  shifted.  In  the  performance 
of  his  duties  at  the  timfe  he  was  in- 
jur€4  it  was  necessaiy  for  him  to 
lean  out  beyond  the  side  of  a  car 
to  uncouple  it  while  it  was  in  mo- 
tion, and  in  so  leaning  out  his  body 
struck  the  pole.  The  case  has  been 
twice  tried.  On  the  first  trial  the 
jury  were  inslxucted  to  find  for  the 
defendant,  and  judgment  was  subse- 
quently entered  in  its  favor.  Plain- 
tiffs statement  of  claim  averred  a 
mere  common-law  liability  on  the 
part  of  the  defendant,  and,  it  having 
proved  that  he  had  acc^ted  beneits 
as  a  member  of  its  relief  association, 
the  court  below  sustained  its  con- 
tention that  he  could  not  recover 
under  Reese  v.  Pennsylvania  R.  Co. 
229  Pa.  340,  78  Atl.  861,  and  other 
cases.  He  called  attention  to  the 
Act  of  Congress  of  April  22,  1908 
(36  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  §  8657,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1208),  which  forbids  the  de- 
fense set  up ;  the  defendant  having 
admitted  that  at  the  time  he  was 
injured  it  was  engaged,  and  he  was 
employed  by  it,  in  interstate  com- 
merce. To  this  the  defendant  re- 
plied that,  as  the  suit  had  been 
brought  at  common  law,  the  Federal 
statute  was  without  application. 
The  rejoinder  of  the  plaintiff  was 
that  if  he  should  have  formally 
pleaded  the  Federal  statute  he  was 
entitled  to  amend.  On  his  appeal 
from  the  judgment  in  favor  of  the 
defendant  his  right  to  amend  was 
sustained  by  this  court,  and  the 
judgment  was  reversed  with  a  ve- 
nire facias  de  novo.  Hogarty  v. 
Philadelphia  &  R.  R.  Co.  245  Pa.  443, 
91  Atl.  864.  The  second  trial  r^ 
suited  in  a  verdict  and  judgment  for 
the  plaintiff,  and  on  defendant's  ai>- 
peal  from  it  we  are  asked,  in  effe^ 
to  reconsider  our  action  in  sustain- 
ing the  plaintiff's  appeal  from  the 
judgment  entered. on  the  first  tarial; 
and  we  must  do  so  if  what  we  thai 
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held  is,  as  counsel  for  defendant  con- 
tends, in  conflict  with  certain  rut 
ings  of  the  Supreme  Court  of  the 
United  States,  one  of  which  was 
made  since  this  appeal  was  taken. 
The  questions  which  counsel  were 
directed  to  argue  are:  (1)  Were 
the  original  pleadings  sufficient  to 
sustain  judgment  for  the  plaintiff? 
(2)  Did  the  court  below  err  in  al- 
lowing the  statement  of  claim  to  be 
amended  ? 

The  Federal  Employers'  Liability 
Act  of  1908  supersedes  the  laws  of 
the  states  upon  all  matters  within 

its  scope,  and  in 
cases  involving  ac- 
cidents to  the  em- 
ptoyees  of  railroad 
companies  when  en- 
gaged in  interstate  commerce  the 
state  laws  must  be  regarded  as  non- 
existent (Second  Employers'  Liabil- 
ity Cases  (Mondou  v.  New  York,  N. 
a  &  H.  R.  Co.)  22S  U-  S.  1,  56  L. 
ed.  327,  38  L.R.A.(N.S.)  44,  82  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  St. 
Louis,  S.  P.  ft  T.  R.  Co.  v.  Seale,  229 
U.  S.  156,  57  L.  ed.  1129,  83  Sup.  Ct. 
Rep.  681,  Ann.  Cas.  1914C,  156; 
Taylor  v.  Taylor,  232  U.  S.  363,  58 
L,  ed.  638,  34  Sup.  Ct.  Rep.  350,  6 
N.  C.  C.  A.  436;  Wabash  R.  Co.  v. 
Hayes,  234  U.  S.  86,  58  L.  ed.  1226, 
34  Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A. 
224;  Hogarty  v,  Philadelphia  &  R. 
R.  Co.  supra) ;  but,  while  this  is  so, 

the  common-law  li- 
ability of  a  railroad 
company  engaged  in 
intrastate  commerce 
continues,  and  a 
right  to  recover  from  it  for  neg- 
ligence, when  so  engaged,  is  still 
subject  to  common-law  rules  (Wa- 
bash R.  Co.  V.  Hayes,  234  U.  S.  86, 
58  L.  ed.  1226,  34  Sup.  Ct.  Rep.  729, 
6  N.  C.  C.  A.  224;  Hench  v.  Penn- 
sylvania  R.  Co.  246  Pa.  1,  L.R.A. 
I915D,  557,  91  Atl.  1056,  Ann.  Cas. 
1916D,  230). 

The  action  which  the  appellee 
brought  against  the  appellant  was 
strictly  one  at  common  law  to  en- 
force a  common-law  liability.  This 
conclusively  appears  from  the  dtate^ 
ment  of  his  cause  of  action,  which 


llAMlIt^. 


is  as  follows:  "On  February  1, 
1910,  plaintiff  was  employed  by  de- 
fendant as  freight  conductor  on  a 
train  of  freight  cars  in  its  Philadel- 
phia yards  near  American  street 
and  Lehigh  avenue,  and  was  direct- 
ed by  William  L.  Weyman,  then  act- 
ing for  defendant,  to  place  two  of 
said  cars  (there  being  several  in. 
the  train)  on  a  certain  track.  In  the 
performance  of  this  duty  plaintiff 
was  required  to  lean  over  between 
two  of  the  cars  to  uncoiaple  them 
while  the  train  was  moving,  and 
whilst  so  doing,  through  no  fault  of 
his  own,  his  body  struck  a  telegraph 
pole,  he  was  thrown  beneath  the 
wheels,  had  three  ribs  and  a  collar 
bone  broken,  and  his  right  arm  was 
crushed  (afterwards  amputated )  * 
The  defendant  was  negligent  in  hav- 
ing the  pole  too  close  to  the  track 
or  the  track  too  close  to  the  pole, 
ther^  not  being  dufDcient  room  be- 
tween the  two  to  permit  safe  per- 
formance of  the  service  as  directed, 
and  in  directing  plaintiff  to  put  the 
ears  on  the  said  tracks  the  danger 
being  unknown  to  plaintiff  and  no 
warning  given.^ 

Not  a  word  is  to  be  found  in  plain^ 
tiff's  statement  indicating  anything 
but  a  common-law  liability  on  the 
part  of  the  defendant,  and  to  the. 
charge  therein  alleged  against  it,  it 
came  into  court  with  a  complete 
common-law  defense.  It  was  held, 
however,  on  plaintiff's  aia[)eal,  that* 
notwithstanding  the  common-law 
cause  of  action  which  he  had  set 
forth  in  his  pleadings,  the  act  of 
Congress  was  controlling,  in  view  of 
the  admission  of  the  defendant 
that,  at  the  time  the  plaintiff  was 
injured,  it  and  he  were  engs^ged  in 
interstate  commerce.  After  argu- 
ment and  reargument  of  this  iM^peal, 
ordered  of  our  own  motion,  we  are 
at  opinion  th«t  our  view  -expressed 
on  the  first  appeal  is  not  in  harmony 
with  the  rulings  of  the  Supreme 
Court  of  the  United  States,  and,  as 
they  are  controlling,  what  we  there 
held  must  yield  to  them. 

As  the  act  of  Congress,  and  not 
the  common  law,  gave  the  plafeotiff 
a   right   to  recover,  his  pleadings 
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ought  to  have  shown  that  his  case 

was  within  the  Fed- 
pieadinv--  q^hI    statute,     and 

action    nnder  *'*»*  ^^,  v        ••"^ 

i<*e<ierHi     ^  proof   01    this    was 

rubUitr'Act.       a  material  part  of 

it.  In  Garrett  v. 
Louisville  &  N.  R.  Co.  236  U.  S.  308, 
59  L.  ed.  242,  35  Sup.  Ct.  Rep.  32, 
which  was  an  action  for  damages 
under  the  Federal  Employers'  Lia- 
bility Act,  the  plaintiff  sought  to  re- 
cover for  the  pecuniary  loss  to  the 
I>arents  of  the  deceased  employee  of 
the  defendant  company;  but,  as  his 
declaration  failed  to  set  forth  such 
loss,  recoverable  under  the  act  of 
Congress,  it  was  held  that  for  this 
reason  there  could  be  no  recovery. 
In  so  holding  it  was  said:  "Where 
any  fact  is  necessary  to  be  proved  in 
order  to  sustain  the  plaintiff's  right 
of  recovery,  the  declaration  must 
contain  an  averment  substantially 
of  such  fact  in  order  to  let  in  the 
proof.  Every  issue  must  be  found- 
ed upon  some  certain  point  so  that 
the  parties  may  come  prepared  with 
their  evidence,  and  not  be  taken  by 
surprise,  and  the  jury  may  not  be 
misled  by  the  introduction  of  vari- 
ous matters.  .  .  .  The  request  is 
now  made  that  in  view  of  all  the  cir- 
cumstances, especially  the  former 
undetermined  meaning  of  the  stat* 
ute,  this  court  remand  the  cause  for 
a  new  trial  upon  the  declaration  be- 
ing so  amended  as  to  include  the 
essential  allegation.  But  we  do  not 
think  such  action  would  be  proper. 
The  courts  below  committed  no  er- 
ror of  which  just  complaint  can  be 
made  here ;  and  the  rights  of  the  de- 
fendant must  be  given  effect,  not- 
withstanding the  unusual  difficul- 
ties and  uncertainties  with  which 
counsel  for  the  plaintiff  found  him- 
self confronted." 

This  rule  was  observed  in  Allen 
v.  Tuscarora  Valley  R.  Co.  229  Pa. 
97,  30  L.R.A.(N.S.)  1096,  140  Am, 
St.  Rep.  714,  78  Atl.  34,  where  we 
held  that  the  court  below  had  im- 
properly allowed  an  amendment  of 
plaintiff's  statement  after  two  years 
from  the  time  of  the  accident.  The 
amendment  averred  that  the  defend- 
ant corporation,  at  the  time  of  the 


committing  of  the  grievances  com- 
plained of,  was  engaged  in  interstate 
commerce.  In  holding  that  the 
amendment  introduced  a  new  and 
different  cause  of  action,  which  was 
barred  by  the  Statute  of  Limita- 
tions, we  said,  through  Mr.  Justice 
Mestrezat:  "The  original  state- 
ment, it  is  true,  averred  the  injuries 
of  the  plaintiff  and  the  alleged  neg- 
ligent act  of  the  defendant  by  which 
they  were  caused,  but  there  was  no 
intimation  in  the  statement  that  the 
carrier  was  engaged  in  interstate 
commerce,  or  that  the  defendants 
cars  were  equipped  with  couplers  in 
violation  of  the  act  of  Congress. 
Proof  of  the  existence  of  these  two 
additional  facts  was  required  to  sus- 
tain the  action  as  amended,  and  this 
is  one  of  the  tests  in  determining 
whether  the  amendment  introduces 
a  different  cause  of  action.  Wabash 
R.  Co,  V.  Rhymer,  214  lU.  579.  73  N. 
E.  879.  It  is  apparent  that  without 
this  amendment  the  act  of  Congress 
could  have  had  no  place  in  the  case." 
In  Brinkmeier  v.  Missouri  P.  R. 
Co.  224  U.  S.  268,  56  L.  ed.  758,  32 
Sup.  Ct.  Rep.  412,  in  referring  to  the 
attempt  to  secure  the  advantage  of 
the  Safety  Appliance  Acts  of  Con- 
gress under  insufficient  pleadings, 
Mr.  Justice  Van  Devanter  said: 
"The  petition,  if  liberally  construed, 
charged  that  defendant  was  a  com- 
mon carrier  engaged  in  interstate 
commerce  by  railroad,  that  the  cars 
in  question  were  not  equipped  with 
couplers  of  the  prescribed  type,  and 
that  the  plaintiff's  injuries  proxi- 
mately resulted  from  the  absence 
of  such  couplers;  but  there  was  no 
allegation  that  either  of  the  cars 
was  then  or  at  any  time  used  in  mov- 
ing interstate  traffic.  The  supreme 
court  of  the  state  held  that  in  the 
absence  of  such  an  allegation  the 
petition  did  not  state  a  cause  of  ac- 
tion under  the  original  act.  We 
think  that  ruling  was  right.  The 
terms  of  that  act  were  such  that 
its  application  depended,  first,  upon 
the  carrier  being  engaged  in  inter- 
state commerce  by  railroad;  and, 
second,  upon  the  use  of  the  car  in 
moving  interstate  traffic.    It  did  not 
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embrace  all  cars  used  on  the  line  of 
such  a  carrier,  but  only  such  as  were 
used  in  interstate  commerce/' 

While  it  must  affirmatively  ap- 
]>ear  by  distinct  averments,  in  the 
statement  of  a  cause  of  action 
brought  under  the  Federal  Employ- 
ers' Liability  Act,  that  the  defend-* 
ant  corporation  was  engaged  in  in- 
terstate commerce  at  the  time  of 
the  grievances  of  which  the  plain- 
tiff  complains,  special  reference  to 
the  act  of  Congress  in  the  declara* 
tion  is  not  essential.  The  act  is  con- 
trolling if  the  averments  in  the 
statement  show  that  at  the  time  of 
the  alleged  negligent  act  by  the  rail- 
load  company  it  was  engaged  in 
interstate  commerce.  In  Seaboard 
Air  Line  R.  Co.  v.  Duval,  225  U.  S. 
477,  56  L.  ed.  1171,  32  Sup.  Ct.  Rep. 
790,  the  conqilaint  of  the  plaintiff 
below  made  no  distinct  reference  to 
the  Employers'  Liability  Act,  but, 
as  it  did  allege  that  the  railroad  com- 
pany was  operating  a  line  of  rail- 
road between  Portsmouth,  Virginia, 
and  Monroe,  North  Carolina,  and 
that  the  plaintiff,  while  in  its  em- 
ployment as  baggage  master  and 
flagman  upon  a  passenger  train  run- 
ning between  the  said  points,  was 
negligently  injured,  it  was  held  that 
a  ground  of  action  under  the  act  of 
Congress  was  sufficiently  pleaded; 
and  in  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed.  356, 

33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134,  the  averment  was  that 
the  plaintiff  had  been  employed  in 
the  perfprmance  of  his  duties  on  a 
train  bound  from  Parsons,  in  the 
state  of  Kansas,  to  Osage,  in  the 
state  of  Oklahoma,  and  it  was  held 
that  the  act  of  Congress  applied,  be- 
cause 'it  was  sufficiently  averred 
that  the  deceased  came  to  his  death 
through  injuries  suffered  while  he 
was  employed  by  the  defendant  rail- 
road company  in  interstate  com- 
merce.'' For  the  same  reason  a 
statement  was  held  sufficient  in 
Grand  Trunk  Western  R.  Co.  v. 
Lindsay,  238  U.  S.  42,  58  L.  ed.  838, 

34  Sup.  Ct.  Rep.  581,  Ann.  Cas. 
1914C,  168. 

While  a  plaintiff  pleading  only  a 


common-law  right  of  action  againsti 
a  railroad  company  may  not  invoke 
the  Federal  Employers'  Liability. 
Act,  the  company  in  its  defense 
may,  of  course,  rely  upon  the  act  of 
Congress,  if  it  can  show,  or  the  tes- 
timony offered  by  the  plaintiff 
shows,  that  it  was  engaged  m  in- 
terstate commerce  at  the  time  the 
plaintiff  was  injured.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hesterly,  228  U. 
S.  702,  57  L.  ed.  1031,  33  Sup  Ct. 
Rep.  703;  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  ed. 
591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109;  To- 
ledo, St.  L.  &  W.  R.  Co.  V.  Slavin, 
236  U.  S.  454,  59  L.  ed.  671,  35  Spp, 
Ct.  Rep.  306. 

In  the  case  at  bar,  as  already  ob- 
served, plaintiff's  original  statement 
showed  nothing  but  a  mere  commdn- 
law  right  of  action  against  the  de- 
fendant. By  it  the  railroad  com- 
pany was  notified  to  come  into  court 
and  defend  against  a  common-law 
charge  of  negligence.  Nothing  with-* 
in  its  four  corners  even  hinted  that 
plaintiff  had  undertaken  to  hold  it 
liable  under  the  act  of  Congress 
which  had  given  him  a  cause  of  ac- 
tion. In  view  of  his  receipt  of  bene-* 
fits,  he  had  no  common-*law  right  of 
action,  and  so  the  record  stood-' until 
more  than  four  years  had  elapsed 
from  the  time  he  had  acquired  a 
cause  of  action  against  it  under  the 
Federal  statute;  but  that  statute 
provides  that  no  action  shall  be 
maintained  under  it  ''unless  com- 
menced within  two  years  from  the 
day  the  cause  of  action  accrued;'* 
and  we  now  come  to  the  considera- 
tion of  the  second  question,  of  which 
little  need  be  said,  as  we  regard  it 
as  settled  by  a  ruling  of  the  Supreme 
Court  of  the  United  States,  an- 
nounced since  we  heard  this  appeal. 

In  Seaboard  Air  Line  R.  Co.  v. 
Renn,  241  U.  S.  290,  60  L.  ed.  1006, 
36  Sup.  Ct.  Rep.  667,  17  N.  C.  C.  A. 
1,  the  plaintiff  sought  to  recover  un- 
der the  Federal  Employers'  Liability 
Act,  but  it  was  contended  by  the  de-? 
fendant  that  his  statement  did  not 
sufficiently  aver  a  right  to  recover 
under  that  act.    It  averred  that  the 
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defendant  was  operatinfr  a  line  of 
railroad  'in  Virginia,  North  GanK 
lina,  and  elsewhere."  Over  the  ob- 
jection of  the  defendant  the  trial 
court  allowed  the  plaintiff  to  amend 
by  averring  that  the  line  of  the  de- 
fendant's  railroad  extended  between 
the  city  of  Raleigh,  in  the  state  of 
North  Carolina,  and  the  city  of 
Richmond,  in  the  state  of  Virginia. 
On  a  writ  of  ewror  taken  by  the  de- 
fendant company,  the  Supreme 
Court  of  the  United  States,  in  an 
opinion  filed  May  22, 1916,  held  that 

the  amendment  had 
aetionli^  •*       not  boen  improperly 
leadmeat  ^f      allowed,  as  uo  new 
^^c'X.r"-""  cause  of  action  had 

been  introduced. 
Mr.  Justice  Van  Devanter,  speaking 
for  the  court,  said:  'This  was  an 
action  by  an  employee  of  a  railroad 
company  to  recov^.  from  the  lat- 
ter for  personal  injuries  suffered 
through  its  negligence.  The  plain-^ 
tiff  had  a  verdict  and  judgment  un-- 
der  the  Employers^  Liability  Act  of 
Congress  (chap.  149,  35  Stat,  at  L. 
66,  Comp.  Stat.  §  8657,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1208 ;  chap.  143,  36 
Stat,  at  L.  291,  Comp.  Stat.  §  8662, 
8  Fed.  Stat.  Anno.  2d  ed. p.  1369),  the 
judgment  was  affirmed  (170  N.  C. 
128,  86  S.  E.  964),  and  the  defend*^ 
ant  brings  the  case  here.  The  oarigi-*' 
nal  complaint  was  exceedingly  brief, 
and  did  not  sufficiently  allege  that 
at  the  time  of  the  Injury  the  defend- 
ant was  engaged  and  the  plaintiff 
employed  in  interstate  commerce. 
During  the  trial  the  defendant 
sought  some  advantage  from  this, 
and  the  court,,  over  the  defendant's 
objection^  permitted  the  complaint 
to  be  80  amended  as  to  state  distinct- 
ly the  defendant's  engagement  and 
the  plaintiff's  employment  in  such 
commerce.  Both  parties  conceded 
that  what  was  alleged  in  the  amend- 
ment was  true  in  fact  and  conformed 
to  the  proofs,  and  that  point  has 
since  been  treated  as  settled.  The 
defendant's  objection  was  that  the 
original  complaint  did  not  state  a 
cause  of  action  under  the  act  of  Con- 
gress, that  with  the  amendment  the 
complaint '  would  state  a  new  cause 


of  acti<m  under  that  act,  and  that, 
as  more  than  two  years  had  elapsed 
since  the  right  of  action  accrued,  the 
amendment  could  not  be  made  the 
medium  of  introducing  this  new 
cause  of  action  consist^itly  with  the 
provision  in  §  6,  that  'no  action  shall 
be  maintained  under  this  act  unless 
commenced  within  two  years  from 
the  day  the  cause  of  action  accrued.* 
Whether  in  what  was  done  this  re- 
striction was  in  effect  disregardel 
is  a  Federal  question  and  subject  to 
re-examination  here,  however  much 
the  allowance  of  the  amendment 
otherwise  might  have  rested  in  dis- 
cretion, or  been  a  matter  of  local 
procedure.  Atlantic  Coast  Line  S. 
Co.  V.  Bumette,  239  U.  S.  199,  60  L. 

.  ed.  226,  36  Sup.  Ct.  Rep.  75,  17  N. 
C«  C.  A.  144.  If  the  amendment 
merely  eiqianded  or  amplified  what 

.  was  alleged  in  support  of  the  cause 
of  action  ahready  assarted,  it  rdated 
back  to  the  commencement  of  the 
action,  and  was  not  affected  by  tbt 
intervening  Ii^meio  ci  time.  Texas  A 
P.  R.  Co.  V.  Cox,  145  U.  S.  593,  603, 
604,  36  L.  ed.  829,  832,  833,  12  Sup. 
Ct  Rep.  906;  Atlantic  ft  P.  R.  Go. 
V.  Laird,  164  U.  S.  393, 41  L.  ed.  485, 
17  Sup.  Ct.  Rep.  120;  Hutehinson  v. 
Otis,  190  U.  S.  552,  555,  47  L.  ed. 
1179, 23  Sup.  Ct  Rep.  778;  Missouri 
K.  &  T.  R.  Co.  V.  Wiilf ,  22«  U;  S.  670, 
576,  57  I.  ed.  356,  363,  33  Sup.  Ct 
Rep.  185,  Ann.  Cas.  1914B,  134; 
Crotty  V.  Chicago  Great  Western  R. 
Co.  95  C.  C.  A.  91,  169  Fed.  593. 
But  if  it  introduced  a  new  or  differ- 
cnt  cause  of  aetioov  it  was  the  equiv- 
alent of  a  new  suit,  as  to  which  the 
running  of  the  limitation  was  not 
theretofore  arrested.  Sicard  v.  Da- 
vis, 6  Pet  124,  140,  8  L.  ed*  342, 
348 ;  Union  P.  R.  Co.  v.  Wyter,  158 
U.  S.  285,  39  L.  ed.  983,  15  Sup.  Ct. 
Rep.  877 ;  United  States  v.  Daloour, 
203  U.  S.  408,  423,  51  L.  ed.  248, 
251,  27  Sup.  Ct  Rep.  58.  The  origi- 
nal complaint  set  forth  that  the  de- 
fendant was  operating  a  line  of  rail- 
road in  Virginia,  Nortii  Carolina, 
and  elsewhere ;  that  the  plaintiff  was 
in  its  «sipIoy;  that  when  he  was  in- 
jured he  was  in  the  line  of  duty  and 
was  proceeding  to  get  aboard  one  of 
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the  defendant's  trains ;  and  that  the 
injury  was  sustained  at  Cochran, 
Virginia,  through  the  defendant's 
negligence  in  permitting  a  part  of 
its  right  of  way  at  that  place  to  get 
and  remain  in  a  dangerous  condi- 
tion. Of  course,  the  right  of  action 
could  not  arise  under  the  laws  of 
North  Carolina  when  the  causal  neg*. 
ligence  and  the  injury  occurred  in 
Virginia;  and  the  absence  of  any 
mention  of  the  laws  of  the  latter 
state  was  at  least  consistent  with 
their  inapplicability.  Besides,  the 
allegation  that  the  defendant  was 
operating  a  railroad  in  states  other 
than  Virginia  was  superfluous  if  the 
right  of  action  arose  under  the  laws 
of  that  state,  and  was  pertinent  only 
if  it  arosc^  in  interstate  commerce, 
and  therefore  under  the  act  of  Con- 
gress. In  these  circumstances,  while 
the  Question  is  not  free  from  diffi- 
culty, we  cannot  say  that  the  court 
erred  in  treating  the  original  com-: 
plaint  as  pointing,  although  only  im» 
perfectly,  to  a  cause  of  action  un- 
der the  law  of  Congress.  And  this 
being  so,  it  mast  be  taken  that  the 
amendment  merely  expanded  or  am- 
plified what  was  alleged  in  support* 
of  that  cause  of  action  and  related 
back  to  the  commencement  of  the 
suit,  which  was  before  the  limita- 
tion had  expired.'' 

It  clearly  appears  from  this  last 
utterance  of  nie  Supreme  Couii;  of 
the  United  States  that,  if  Renn's 
original  complaint  had  averred 
merely  a  common-law  right  of  ac- 
tion against  the  railway  company, 
i^th  nothing  in  it  indicating  that 
the  employer  was  (^)erating  a  line 
of  railroad  from  one  state  into  an- 
other, the  amendment  would  have 
been  improperly  allowed,  for  the 
reaiGK>n  that  it  introduced  a  new 
cause  of  action  under  the  Federal 
Employers'  Liability  Act,  which  had 
been  barred,  by  the  express  terms  of 
that  act,  after  two  years  from  the 
time  of  the  accident*  What  was  held 
in  the  Renn  Case  logically  followed 
what  the  court  had  said  in  Garrett 
V.  Louisville  &  N.  R.  Co.  235  U.  S. 
308,  59  L.  ed.  242,  35  Sup.  Ct.  Rep. 
32. 

0  A.Li.R.'—oo. 


On  October  20,  1914,  nearly  five 
years  after  this  appellee  was  in* 
jured,  the  court  below,  under  what 
we  held  on  the  first  appeal,  allowed 
his  statement  to  be  amended  as  fol- 
lows: ''On  February  1,  1910,  the 
defendant  was  engaged  as  a  common 
carrier  by  railroad  in  commerce  be- 
tween the  several  states,  and,  sub- 
ject to  all  the  provisions  of  the 
Act  of  Congress  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  §  8657,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1208),  the  plaintiff  was  em- 
ployed by  defendant  as  freight  con- 
ductor in  such  interstate  commerce, 
on  a  train  of  freight  cars  in  the 
Philadelphia  yards  of  the  defendant 
near  American  street  and  Lehigh 
avenue,  and  was  directed  by  William 
L.  Weyman,  then  acting  for  defend- 
ant, to  place  two  of  said  cars  (there 
being  several  in  the  train)  on  a  cer- 
tain track." 

The  allowance  of  this  amendment 
was  excepted  to  by  the  defendant, 
on*  the  ground  that  it  introduced  a 
new  cause  of  action  under  the  Act 
of  Congress  of  April  22, 1908,  which 
was  barred.  Under  Seaboard  Air. 
Line  R.  Co.  v.  Renn,  it  was  improp- 
erly allowed,  and  proof  in  support 
of  it,  if  admitted  by  the  court  below, 
would  not  have  helped  the  plaintiff. 
The  same  is  true  of  the  admission 
by  the  defendant  that  when  he  was 
injured,  it  was  engaged,  and  he  was 
employed  by  it,  in  interstate  com- 
merce. At  the  time  the  admission 
was  made,  and  for  nearly  three 
years  before,  all  liability  of  the  de- 
fendant under  the  Act  of  Congress 
had  ceased ;  for  none  could  have  been 
enforced  against  it  except  by  an  ac- 
tion brought  within  two  years  from 
the  time  the  injuries  w^e  sustained. 
The  admission  was  not  that  the 
plaintiff  had  a  cause  of  action  under 
the  act  of  Congress,  but  merely  that 
at  the  time  of  the  accident,  and  for 
two  years  thereafter,  the  defendant 
might  have  been  liable  under  the 
act,  which,  however,  was  no  longer 
availing  to  the  pkintiff . 

The  assignments  of  error  are  sus- 
tained, the  judgment  below  is  re- 
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♦/•'*r  /| '!>?** ,'/n  of  lai^,  ar,.^>.|r  out  of 
an  i^fCr^:*rn  «raVr  of  fact*:  ar^d  icat 

kuif^'^r%^  h'/  an  -^t.rh^lricif^  and  an- 
^I'ih^ifUt^i  axr^^rri'rn^  of  record,  that 
a  />iaifit,fr  ^mpjovfr^l  by  an  intemate 
tH')roful  *Ai9A  \n'yjir*r<\  wh.l*j  enjra^ed 
ifi  luUirnlai^,  i:ou\ru^,rf:e^  can  the  de- 
f<'/i/iant,  afU;r  rtthkinif  nuch  an  ad- 
ffn*r*'ton,  und*?r  any  circumHtance?, 
nufpn4*ijumi}y  \Ht  ht^rd  to  «ay  that 
^  r>  of  the  Kifderal  Kmployers'  Lia- 
bilMy  A^^f  of  April  22,  1908  (Comp. 
HfHt,  $  H««l),  dwn  not  apply  to  the 
<'ttMi?7  To  my  mind,  br^th  on  prin- 
<'ipl4i  and  authority,  the  answer  to 
OiIm  qui^Ntiort  muMt  (>e  in  the  neRa- 
tlvi*,  HH  1  Mhall  endeavor  to  demon- 
utrafe. 

Thif  trial  under  review  proceeded 
In  thU  manner: 

While  the  plaintiff  wan  presenting 
hiM  evidence,  the  following  admis- 
Hioii  wim  entered  on  the  record:    "It 


ircrd  EmployrtTs^  UahOity  Cases 
I M  >cd-ju  T.  New  Yort  X.  H.  *  H. 
R.  Co.)  223  U.  &  1. 57. 56  L.  cd.  327, 
:Ufs.  :58  LRJL^N-S.)  44.  32  Sup.  Ct 
Rep.  169.  1  X.  C.  C.  A.  875;  Taylor 
V.  TavJor.  232  U.  S.  363,  58  L.  ed. 
6:38.  -il  Sup.  Ct.  Rep.  350,  6  X;  C.  C. 
A.  436;  Misicouri,  K.  ft  T.  R.  Co.  v. 
Wulf.  226  U.  S.  570,  57  L.  ed.  355, 
33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134;  Chicago,  R.  I.  &  P.  R 
Co.  V.  Devine,  239  U.  S.  52,  60  L.  ed. 
140,  36  Sup.  Ct.  Rep.  27. 

That  the  Act  of  1908,  supra,  ap- 
plies and  controls  even  in  a  suit  not 
instituted  thereunder,  when  it  af- 
firmatively appears  that  the  injury 
sued  for  happened  to  one  engaged  in 
interstate  commerce,  has  been  de> 
cided  by  the  Supreme  Court  of  the 
United  States  in  many  cases,  one  of 
the  most  recent  of  which,  on  pnii* 
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€iple,  neariy,  if  not  quite,  rules  the 
present  one.  In  Chicago  Sc  A.  R.  Co. 
V.  Wagner,  239  U.  S.  452,  60  L.  ed. 
379,  36  Sup.  Ct.  Rep,  136,  17  N.  C. 
G.  A.  1087,  an  action  was  brought 
in  a  state  court  to  recover  for  per- 
sonal injuries.  The  plaintiff  was  not 
employed  by  the  defendant  com- 
pany, and  therefore  could  not  sue 
under  the  Federal  statute.  The  de- 
fendant proved  that  the  plaintiff 
was  an  ^nployee  of  the  Burlington 
Company,  another  railroad,  and  that 
he  had  received  benefits  as  a  mem- 
ber of  the  latter's  relief  association ; 
further,  that  this  Burlington  Com- 
pany was  a  joint  tort-feasor  with  it, 
the  defendant.  On  these  facts  the 
defendant  claimed  that,  ''since  there 
can  be  but  one  satisfaction  for  an 
injury,''  the  plaintiff  was  not  en- 
titled to  recover  against  it,  because 
its  joint  tort-feasor,  the  Burlington 
(/ompany,  had  been  released  from 
liability  through  and  by  reason  of 
the  acceptance  of  its  relief  benefits 
by  the  plaintiff.  The  state  supreme 
court  held  that,  notwithstanding  the 
fact  the  action  was  not  brought  un- 
der the  act  of  Congress,  since  it  ap- 
peared the  accident  happened  in  the 
course  of  interstate  commerce,  the 
validity  of  the  alleged  release  must 
be  tested  by  the  Federal,  and  not  the 
state,  law.  This  view  was  sustained 
on  appeal,  the  Supreme  Cdurt  of  the 
United  States  saying  (239  U.  S.  457, 
458) :  "It  is  urged  that  §  5  [the 
part  of  the  Federal  Employers'  Lia- 
bility. Act  which  prohibits  the  de- 
fense in  question]  was  wholly  inap- 
plicable in  an  action  brought  against 
a  third  person  to  enforce  a  liability 
not  created  by  the  Federal  act.  The 
argument  is,  in  substance,  that  in 
this  action  against  the  Alton  Com- 
pany, inasmuch  as  it  is  not  brought 
to  enforce  the  liability  imposed  by 
the  Federal  statute,  §  5  cannot  be 
considered  for  any  purpose ;  that  is, 
that  under  §  5  the  release  can  be 
deemed  to  be  invalid  only  so  far  as 
it  is  actually  used  to  protect  the 
Burlington  Company  from  liability 
in  a  suit  against  it  under  the  act. 
This  involves,  we  think,  a  funda* 


mental  misconception.  It  is,  of 
course,  impossible  to  determine 
whether  a  joint  tort-feasor  is  dis- 
charged except  by  asking  what 
would  happen  if  he  were  sued.  The 
liability  created  by  the  act  arose 
when  the  injury  was  received,  and 
it  is  clear  that,  if  it  was  received 
while  Wagner  was  engaged  in  inter- 
state commerce,  his  acceptance  of 
benefits  under  the  relief  contract 
would  not  bar  an  action  against  his 
employer.  .  .  .  When,  therefore, 
the  Alton  Company  sought  to  escape 
from  liability  otherwise  existing  un- 
der the  state  law  by  reason  of  a  re- 
lease to  the  Burlington  Company,  it 
was  entirely  competent  for  the  plain- 
tiff to  show  the  nature  of  his  em- 
ployment and  that  the  asserted  re- 
lease was  within  the  Federal  stat- 
ute, and  could  not  operate  as  a  dis- 
charge." 

It  is  clear  that  the  above  quota- 
tion means  that,  had  the  Burlington 
Company  been  sued  as  the  Alton 
Company  was  in  the  then  present 
action,  the  Federal  act  would  have 
applied  so  as  to  exclude  the  defense 
depended  upon,  and  it  is  particular- 
ly to  be  observed  that  the  court 
there  states  the  alleged  release 
"could  not  operate  as  a  discharge.*' 
In  fact,  as  I  read  it,  the  whole  con- 
text of  the  opinion  indicates  that 
the  Federal  Supreme  Court  meant 
to  rule  that  such  a  release  can  never 
operate  as  a  discharge  in  any  case 
where  suit  is  brought  against  a  rail- 
road by  an  employee  injured  in 
the  course  of  interstate  commerce, 
where  the  latter  fact  is  properly 
made  to  appear,  and  that  this  rule 
applies,  whether  the  action  to  re- 
cover for  the  injuries  is  formally  in- 
stituted under  the  act  of  Congress 
or  otherwise. .  In  this  connection, 
when  the  case  just  reviewed  was  in 
the  supreme  court  of  Illinois  on  ap- 
peal (Wagner  v.  Chicago  &  A.  R. 
Co.  265  111.  245,  251,  252,  106  N.  E. 
809,  Ann.  Cas.  1916A,  778),  that 
tribtmal  took  the  position  that,  al- 
though under  the  local  law  the  de- 
fense of  an  implied  release  through 
the  acceptance  of  relief  association 
benefits  might  ordinarily  be  a  valid 


1396 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


one,  yet  ^the  state  law  in  this  re- 
gard has  been  modified  ...  by 
the  Federal  Employers'  Liability 
Act  as  to  cases  where  injuries  are 
received  by  certain  employees  of  an 
employer  engaged  in  interstate  com- 
merce/' and  in  such  cases  the  de- 
fense in  question  cannot  apply.  Aft- 
er first  saying  that  a  stipulation 
filed  at  the  trial  of  the  case  left  it 
as  though  no  allegation  that  the 
plaintiff  had  been  injured  in  inter- 
state commerce  had  been  made  in 
the  declaration,  the  court  adds: 
"When  plaintiff  in  error  [the  de- 
fendant below]  attempted  to  prove 
a  satisfaction  by  the  payment  of 
benefits  by  its  joint  tort-feasor,  the 
Burlington  Company,  to  the  defend* 
ant  in  error,  it  was  proper  for  de- 
fendant in  error  [the  plaintiff  be- 
low], in  rebuttal,  to  show  that  no 
valid  release  had  been  given  the 
Burlington  Company  by  him.  As 
between  defendant  in  error  and  the 
Burlington  Company,  the  Federal 
Employers'  Liability  Act  clearly  ap- 
plied, and  if,  as  the  United  States 
Supreme  Court  has  repeatedly  held, 
that  law  supersedes  all  state  laws  en 
the  subject,  then  the  release  given 
by  defendant  in  error  to  the  Burling*- 
ton  Company  was  not  valid,  and 
would  not  have  precluded  recovery 
by  him  from  that  company.  If  it 
was  not  valid  so  far  as  the  Burling- 
ton Company  was  concerned,  it  was 
clearly  invalid  as  to  plaintiff  in  er- 
ror, and  constituted  no  defense  to 
this  action." 

Although  the  view  just  quoted 
was  dissented  from  by  two  justices 
of  the  supreme  court  of  Illinois,  yet, 
as  we  have  seen,  on  appeal  it  was 
approved  by  the  Supreme  Court  of 
the  United  States,  the  latter  saying, 
with  reference  thereto,  it  simply 
meant  that  "the  release  could  not 
aid  the  Alton  Company,  for  the  very 
plain  reason  that  the  alleged  joint 
tort-feasor  had  not  been  dis- 
charged," and  adding  these  signifi- 
cant words :  "The  state  law  did  not 
recognize  the  discharge  of  the  de- 
fendant by  virtue  of  a  release,  of  a 
joint  tort-feasor,  which,  under  the 


law  applicable  thereto,  was  found  to 
be  without  validity." 

We  use  the  term  "significant,"  for 
the  Federal  Employers'  Liability 
Act  is  referred  to  as  "the  law  s^ 
plicable"  to  the  alleged  release, 
though  the  case  quoted  from  was 
not  an  action  under  that  statute.  It 
seems  to  me  that  Chicago  &  A.  fi. 
Co.  V.  Wagner,  just  reviewed,  is  suf- 
ficient to  sustain  the  judgment  en- 
tered in  this  case ;  but  it  is  not  nec- 
essary to  rest  thereon;  for,  as  I 
shall  now  show,  many  other  United 
States  Supreme  Court  decisions  can 
be  mentioned  which  justify  the  posi- 
tion that  the  present  case  was  sub- 
ject to  the  provisions  of  |  5  of  the 
Federal  Employers'  Liability  Act. 

To  begin  with,  undw  the  rdevant 
Federal  authorities,  it  is  not  always 
required  that  a  statement  of  daiiin 
shall  expressly  aver  the  act  of  Con- 
gress here  in  question,  or  that  it  is 
relied  upon.  In  Seaboard  Air  Line 
R.  Co.  V.  Duvall,  225  U.  S.  477,  482, 
56  L.  ed.  1171, 1174, 32  Sup.  Ct,  Rep. 
790,  while  the  complaint  alleged  that 
the  defendant's  railroad  ran  from  a 
point  in  Virginia  to  one  in  North 
Carolina,  and  that  the  plaintiff  was 
injured  on  a  train  operated  between 
these  two  places,  yet  neither  it  nor 
the  defendant's  answer  made  any 
direct  reference  to  the  act  of  Con- 
gress; nevertheless  the  Supreme 
Court  of  the  United  States  said  of 
the  declaration:  'This  states  a 
ground  of  action  under  that  act." 
In  Grand  Trunk  W^estem  R.  Co.  v. 
Lindsay,  233  U.  S.  42,  58  L.  ed.  838, 
34  Sup.  Ct.  Rep.  581,  Ann.  Cas, 
1914C,  168,  as  appears  from  the 
opinion  of  the  Supreme  Court,  the 
complainant  alleged  and  ttie  evi- 
dence showed  that  the  accident  hap- 
pened **in  the  course  of  the  operation 
of  interstate  commerce,"  but  **no  ex- 
press claim  was  made  under  the  Em- 
ployers' Liability  Act."  The  court 
there  states:  ''It  is  urged  it  was 
error  in  the  reviewing  court  to  test 
the  correctness  of  the  rulings  of  the 
trial  court  by  the  provisions  of  the 
Employers^  Liability  Act,  instead  of 
confining  the  subject  exdusivdy  to 
the  Safety  Appliance  Law  [which 
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was  pleaded]  and  the  rules  of  the 
common  law/' 

And  in  overruling  this  contenti(Mi 
the  court  said:  'This  simply 
amounts  to  saying  that  the  Employ* 
ers'  Liability  Act  may  not  be  applied 
to  a  situation  which  is  within  its 
provisions  unless  in  express  terms 
the  provisions  of  the  act  be  formally 
invoked.  Aside  from  its  manifest 
unsoundness,  considered  as  an  origi* 
nal  proposition,  the  contention  is  not 
open,  as  it  was  expressly  foreclosed 
in  Seaboard  Air  Line  R.  Go.  v.  Du<- 
vail." 

See  also  Wabash  R.  Co.  v.  Hayes, 
284  U.  S.  86,  58  L.  ed.  1226,  34  Sup. 
Ct.  Rep.  729,  6  N.  C.  C.  A.  224. 

In  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
83  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134,  the  plaintiff,  who  was 
''sole  beneficiary  of  the  deceased  un- 
der the  state  statute,"  sued  in  her 
individual  capacity  to  recover  for 
the  death  of  a  son,  killed  in  the  em- 
ploy of  the  defendant  company.  The 
case  was  in  the  United  States  courts 
by  reason  of  diverse  citizenship. 
The  original  complaint  charged  that 
at  the  time  of  the  accident  the  de- 
ceased was  a  fireman  on  a  train 
bound  from  a  point  in  the  state  of 
Kansas  to  one  in  the  state  of  Okla- 
homa; but  it  further  expressly 
averred  that  the  suit  was.  instituted 
••by  virtue  of  the  laws  of  the  state 
of  Kansas,  where  the  said  Fred  S. 
Wulf  was  killed,"  and  which  by  stat- 
ute provides  "a  right  of  action  for 
injuries  resulting  in  death.*'  The 
d^endant  answered  that  the  cause 
of  action  was  "not  governed  by  the 
laws  of  Kansas,"  but  by  the  Federal 
Employer^'  Liability  Act,  where- 
upon the  plaintiff  asked  leave  to 
amend  and  apply  the  Federal  stat- 
ute. To  this  the  defendant  objected 
that  the  Statute  of  Limitations  had 
run;  but  the  court  allowed  the 
amendment.  On  appeal  from  a 
judgment  in  favor  of  the  plaintiff, 
tbe  Supreme  Court  of  the  United 
States  said:  "It  is  contended 
that  the  plaintiff's  original  peti- 
tion failed  to  state  a  cause  of 
action,    because   she    sued   in   her 


individual  capacity  and  based  her 
right  of  recovery  upon  the  Kansas 
statute,  whereas  her  action  could 
legally  rest  only  upon  the  Federal 
Employers'  Liability  Act  of  1908, 
which  requires  the  action  to  be 
brought  in  the  name  of  the  personal 
representative  of  the  deceased ;  that 
the  plaintiff's  amended  petition 
•  .  .  alleged  an  entirely  new  and 
distinct  cause  of  action;  and  that 
such  an  amendment  could  not  law* 
fuUy  be  allowed  so  as  to  relate  back 
to  the  commencement  of  the  action, 
inasmuch  as  the  plaintiff's  cause  of 
action  was  barred  by  the  limitation 
of  two  years.  ...  It  is  true  the 
original  petition  asserted  a  right  of 
action  under  the  laws  of  Kansas, 
without  makmg  reference  to  the  act 
of  Congress,  but  the  court  was  pre* 
sumed  to  be  cognizant  of  the  enact- 
ment of  the  Employers'  Liability 
Act,  and  to  know  that,  with  respect 
to  the  responsibility  of  interstate 
carri^-8  by  railroad  to  their  em- 
ployees injured  in  such  commerce, 
.  .  .  it  had  the  effect  of  super* 
seding  state  laws  upon  the  subject. 
.  Therefore  the  pleader  was 
not  required  to  refer  to  the  Federal 
act,  and  the  reference  actually  made 
to  the  Kansas  statute  no  more  viti« 
ated  the  pleading  than  a  reference 
to  any  .  .  .  repealed  statute 
would  have  done." 

It  is  true  that  in  the  course  of  the 
for^poing  opinion  the  Federal  Su* 
preme  Court  said  that  the  original 
petition  "sufficiently  ayerred  that 
the  -deceased  came  to  his  death 
through  injuries  suffered  while  he 
was  employed  ...  in  interstate 
commerce;"  but  an  examination  of 
the  original  pleadings  in  the  court 
below,  as  sent  up  on  appeal,  shows 
that  the  excerpt  ju9t  quoted  from 
the  opinion  of  the  Supreme  Court 
must  mean,  and  could  only  mean, 
that  a  certain  allegation  in  the  origi- 
nal complaint  to  the  effect  that  the 
deceased  at  the  time  of  the  accident 
was  employed  in  the  ^^rformance 
of  his  duties  .  .  .  upon  a  train 
bound  from  Parsons,  in  the  state  of 
Kansas,  to  Osage,  in  the  state  of 
Oklahoma,"  was  a  sufficient  aver- 
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ment  to  bring  the  case  within  the 
statute ;  for  that  is  the  only  possible 
matter  in  the  entire  declaration  that 
in  any  manner  indicated  the  plain- 
tiff's case  had  a  Federal  aspect.  Of 
course,  an  amendment  of  the  party 
plaintiff  was  necessary  in  this  Wulf 
Case,  for  the  action  was  instituted 
by  one  who  in  the  capacity  in  which 
she  was  named  had  no  right  to  sue 
under  the  Federal  statute,  which 
likewise  was  the  situation  in  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  229 
V.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  661,  Ann.  Cas.  1914C,  156, 
where  the  plaintiffs  elected  to  stand 
on  their  action  as  brought,  and  a 
verdict  in  their  favor  was  reversed. 
In  all  the  cases  reviewed  in  this  par- 
agraph it  will  be  observed  that  the 
respective  declarations  failed  to  aver 
the  fact  of  the  act  of  Congress,  or 
that  it  was  depended  upon ;  yet  each 
of  them  contained  some  allegation 
of  fact  which  indicated  that  the 
cause  at  issue  had  a  possible  Federal 
aspect;  but  we  shall  show,  by  the 
authorities  discussed  in  the  next 
paragraph,  that  it  is  not  always  re- 
quired of  a  declaration  to  go  even 
this  far  in  order  to  justify  the  ap- 
plication of  the  Federal  Employers' 
Liability  Act,  when  the  actual  facts 
of  a  given  case  bring  it  within  the 
statute. 

While  in  a  case  of  negligence  for 
personal  injuries,  before  the  act  of 
Congress  here  in  question  will  be 
applied,  it  must  appear  in  some  defi- 
nite way  that  the  accident  happened 
in  the  course  of  interstate  com- 
merce, yet,  under  the  relevant  au- 
thorities, the  manner  in  which  this 
is  made  to  appear,  whether  in  the 
pleadings  or  otherwise,  does  not 
seem  to  be  of  controlling  importance. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hester- 
ly,  228  U.  S.  702,  57  L.  ed.  1031,  33 
Sup.  Ct.  Rep.  708,  likewise  reported 
in  98  Ark.  240,  135  S.  W.  874 
(whence  we  get  our  information  con* 
ceming  the  contents  of  the  com- 
plaint) ,  was  an  action  to  recover  for 
the  death  of  the  plaintiff's  intestate. 
We  use  the  terms  **plaintiff''  or  "de- 
fendant" to  designate  the  parties  as 
they  stood  in  the  trial  court.    The 


declaration  simply  averred  that  the 
defendant  was  operating  a  line  of 
railroad  "in  the  state  of  Oklahoma," 
and  that  "deceased  was  a  brakeman 
on  defendant's  said  line  in  Okla- 
homa." The  defendant's  answer  did 
not  refer  to  the  Federal  act  nor  to 
the  interstate  character  of  the  plain- 
tiff's employment.  The  testimony 
showed,  however,  that  at  the  time  of 
the  accident  the  deceased  was  worit- 
ing  on  a  train  engaged  in  interstate 
commerce;  whereupon  the  defend- 
ant requested  a  peremptory  instruc- 
tion to  the  effect  that  a  certain  item 
of  damage  not  permitted  by  the  Fed- 
eral statute  could  not  be  recovered. 
The  trial  court,  while  treating  the 
defendant's  motion  as  sufficient  to 
raise  a  Federal  question  under  the 
act  of  Congress,  held  that  the  stat- 
ute did  not  apply,  ^nd  the  supreme 
court  of  the  state  subsequently  de- 
cided that  it  was  "only  supplemesr 
tary,  and  the  judgment  [for  the 
plaintiff]  could  be  upheld  under  the 
state  laws."  The  United  States  Su- 
preme Court  accepted  the  finding  of 
the  court  below  to  the  effect  that  a 
Federal  question  was  involved,  and 
reversed  the  case,  holding  that  the 
act  of  Congress  applied.  In  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Slavin,  236  U. 
S.  454,  59  L.  ed.  671, 85  Sup.  Ct.  R^. 
306,  neither  the  plaintiff's  complaint 
nor  the  defendant's  answer  con- 
tained any  reference  to  the  Employ- 
ers' Liability  Act,  but,  over  the 
plaintiff's  objection,  evidence  was 
admitted  to  show  that  the  accident 
happened  in  interstate  commerce; 
thereupon  the  defendant  insisted 
that  the  case  was  governed  by  the 
act  of  Congress,  which  contention 
the  trial  court  overruled.  On  appeal 
the  Supreme  Court  of  the  United 
States  held  that  it  was  error  not  to 
apply  and  enforce  the  provisions  of 
the  Federal  statute,  and  reversed. 
In  Central  Vermont  R.  Co.  v.  White, 
238  U.'  S.  507,  513,  59  L.  ed.  1438, 
1437,  35  Sup.  Ct.  Rep.  868,  Ann.  Gas. 
1916B,  252,  9  N.  C;  C.  A.  265  (we 
quote  from  the  opinion  of  the  So* 
preme  Court):  'The  dedaratioD 
contained  no  allegation  that  White 
was  engaged  in  interstate  commerce 
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at  the  time  of  the  collision.  The 
company  made  this  the  ground  of  a 
plea  in  bar.  The  administratrix 
thereupon  filed  a  replication  admit- 
ting that  the  deceased  was  engaged 
in  such  commerce  at  the  time  of  his 
death.  The  company  demurred  to 
the  replication  on  the  ground  that 
it  was  a  departure  from  the  cause 
of  action  under  the  state  law,  and 
the  assertion  of  a  new  cause  of  ac- 
tion under  the  Federal  Employers' 
Liability  Law.  This  demurrer  was 
overruled." 

In  affirming  judgment  for  the 
plaintiff,  the  Supreme  Court  said  it 
was  sufficient  that  the  state  court 
of  appeals  held  the  defect  in  the  dec* 
laration  '^cured  by  the  charge  in  the 
plea  and  the  admission  in  the  repli* 
cation  that  White  was  employed  in 
interstate  commerce."  In  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Wright,  239  U. 
S.  548,  649,  551,  60  L.  ed.  431,  433, 
434,  36  Sup.  Ct.  Rep.  186  (we  quote 
from  the  opinion  of  the  United 
States  Supreme  Court) :  "The  peti- 
tion described  the  road  engine  as 
moving  from  one  point  to  another  in 
Nebraska,  and  said  nothing  about 
interstate  commerce,  but  the  answer 
alleged  that  this  engine  was  being 
taken  to  a  point  in  another  state, 
and  that  the  defendant  was  engaged 
and  the  intestate  was  employed  in 
interstate  commerce.  ...  As  the 
injuries  resulting  in  the  intestate's 
death  were  sustained  while  the  com- 
pany was  engaged,  and  while  he  was 
employed  by  it,  in  interstate  com- 
merce, the  company's  responsibility 
was  governed  by  the  Employers' 
Liability  Act;  .  .  .  and  as  that 
act  is  exclusive  and  supersedes  st^te 
laws  upon  the  subject,  it  was  error 
to  submit  the  case  to  the  jury  as  if 
the  state  act  were  controlling." 

In  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  34 
Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109,  the  act  of 
Congress  was  not  pleaded,  and  the 
plaintiflTs  declaration  did  not  indi- 
cate in  any  way  that  deceased  was 
engaged  in  interstate  service.  The 
defendant  set  up  "as  a  special  de- 
fense" that  "at  the  time  the  plain- 


tiff's intestate  was  killed  he  was  en- 
gaged in  interstate  conmierce,"  and 
"that  the  liability  of  the  defendant 
was  fixed  and  regulated  by  the  Fed- 
eral Employers'  Liability  Act."  The 
state  court  "assumed  that  the  rec- 
ord sufficiently  presented  a  question 
of  Federal  right,"  but  decided  the 
point  against  the  party  asserting  the 
right,  holding  that  "the  action  was 
brought  under  the  statute  of  North 
Carolina, .  that  the  Federal  act  had 
no  application,  and  that  the  cause 
was  triable  under  the  statutes  of  the 
state." 

In  reversing,  the  United  States 
Supreme  Court  ruled  that  "the 
Federal  act  governed  to  the  exclu- 
sion of  the  statutes  of  the  state." 

In  Koennecke  v.  Seaboard  Air  Line 
R.  Co.  101  S.  C.  86,  85  S.  E.  875,  the 
supreme  court  of  South  Carolina 
held:  "Where,  in  an  action  for  the 
death  of  a  railroad  employee,  evi- 
dence that  he  was  engaged  in  inter- 
state commerce  was  elicited  without 
objection,  on  the  cross-examination 
of  one  of  the  plaintiff's  witnesses, 
either  party  might,  so  long  as  the 
evidence  remained  in  the  record, 
claim  the  benefit  of  the  Federal  stat- 
ute, though  the  pleadings  of  neither 
asserted  any  right  or  immunity  un- 
der it,"  saying  that,  where  the  facts 
are  not  changed,  the  cause  of  ac- 
tion is  essentially  the  same,  whether 
tried  under  the  state  or  Federal  law, 
and  that  "it  could  rarely  happen  that 
a  shifting  from  one  to  the  other 
would  work  prejudice  and  surprise." 

The  court  observed,  however,  that 
"if  the  parties  have  not  been  previ- 
ously warned  by  the  pleadings  that 
such  shifting  might  take  place,  and 
if  it  should  be  made  to  appear  that 
it  would  be  a  surprise  and  operate 
to  cut  off  a  claim  or  defense  which 
could  otherwise  have  been  made,  the 
[trial]  court  would  either  not  al- 
low it  or  allow  it  upon  such  terms 
as  would  prevent  prejudice." 

On  appeal  the  Supreme  Court  of 
the  United  States  (Seaboard  Air 
Line  R.  Co.  v.  Koennecke,  239  U.  S. 
352,  354,  60  L.  ed.  324,  326,  36  Sup. 
Ct.  Rep.  126,  11  N.  C.  C.  A.  165) 
affirmed,  saying,  inter  alia:    "The 
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cause  of  action  arose  under  a  differ- 
ent law  by  the  amendment,  but  the 
facts  constituting  the  tort  were  the 
same/* 

See  also  San  Antonio  &  A.  P. 
R.  Co.  V.  Wagner,  241  U.  S.  476,  480, 
481,  60  L.  ed.  1110,  U15,  1116,  86 
Sup.  Ct.  Rep.  626. 

Thus,  from  the  authorities  re- 
viewed, it  may  be  seen  that  in 
causes  like  the  one  before  us,  when- 
ever, by  any  formal  method,  it  is 
properly  made  to  appear,  or  when- 
ever it  is  directly  or  impliedly  con- 
ceded, whether  by  the  pleadings  or 
otherwise,  that  the  accident  under 
investigation  happened  to  an  em- 
ployee of  a  defendant  railroad  dur- 
ing the  course  of  interstate  com- 
merce, the  court  will  regard  this  as 
a  governing  fact  and  apply  the  Fed- 
eral law;  and,  as  suggested  in  one 
of  the  above-cited  cases,  when  we 
consider  that  in  the  vast  majority 
of  instances  the  plaintiff  has  no  way 
of  knowing  whether  or  not  he  was 
injured  in  interstate  commerce, 
while  the  defendant  almost  invaria- 
bly has  such  knowledge,  it  is  plain 
.  that  the  rule  as  stated  is  a  just  one. 
Moreover,  it  is  a  rule  from  which  no 
material  wrong  can  flow ;  for,  as  sug- 
gested in  another  of  the  cases,  a 
party  taken  by  surprise  is  always 
entitled  to  a  continuance  if  the  trial 
court  be  convinced  that  he  may  suf- 
fer harm. 

Before  passing  to  a  consideration 
of  the  other  cases  chiefly  relied  upon 
by  the  appellant,  it  may  be  well  at 
this  point  to  examine  Seaboard  Air 
Line  R.  Co.  v;  Renn,  241  U.  S.  290, 
60  L.  ed.  1006,  36  Sup.  Ct.  Rep.  567, 
17  N.  C.  C.  A.  1,  which,  when  ap- 
plied to  the  facts  at  bar,  to  my  mind, 
is  a  controlling  authority  against  the 
majority  view,  although  it  is  cited 
in  support  thereof.  The  opinion  in 
that  case  was  handed  down  on  May 
22, 1916,  by  Mr.  Justice  Van  Devan- 
ter.  The  action  was  instituted  in  a 
state  conrt  by  an  employee  of  the 
defendant  railroad  to  recover  for 
personal  injuries.  Nothing  was 
averred  in  the  declaration  which  di- 
rectly indicated  the  suit  was  other 
than  a  common-law  action ;  but  the 


plaintiff  secured  a  verdict  under  the 
Employers'  Liability  Act.  A  judg- 
ment entered  on  this  verdict  was  af- 
firmed by  the  state  supreme  court 
(170  N.  C.  128, 86  S.  E.  964),  and  the 
defendant  appealed  to  the  Supreme 
Couii:  of  the  United  States.  In  af- 
firming, that  tribunal  said:  ^The 
original  complaint  was  exceedingly 
brief,  and  did  not  sufficiently  aU^e 
that  at  the  time  of  the  injury  the 
defendant  was  engaged  and  the 
plaintiff  employed  in  interstate  com- 
merce. During  the  trial  the  defend- 
ant sought  some  advantage  from 
this,  and  the  court,  over  the  defend- 
ant's objection,  permitted  the  com- 
plaint to  be  so  amended  as  to  state 
distinctly  the  defendant's  engage- 
ment and  the  plaintiff's  employnmt 
in  such  commerce.  Both  parties 
conceded  that  what  was  alleged  in 
the  amendment  was  true  in  fact  and 
conformed  to  the  proof s.  /  .  .  The 
defendant's  objection  was  that  the 
original  complaint  did  not  state  a 
cause  of  action  under  the  act  of 
Congress,  that  with  the  amendment 
the  complaint  would  state  a  new 
cause  of  action  under  that  act,  and 
that,  as  more  than  two  years  had 
elapsed  since  the  right  of  action  ac- 
crued, the  amendment  could  not  be 
made  the  medium  of  introducing 
this  new  cause  of  action  consistently 
with  the  provision  in  §  6,  that  'no  ac- 
tion shall  be  maintained  under  this 
act  unless  commenced  within  two 
years  from  the  day  the  cause  of  ac- 
tion accrued.'  Whether  in  what  was 
done  this  restriction  was  in  effect 
disregarded  is  a  Federal  questi^m, 
and  subject  to  re-examination  h«e; 
.  .  .  Atlantic  Coast  Line  R.  Co. 
V.  Burnette,  239  U.  S.  199,  60  L.  ed. 
226,  36  Sup.  Ct.  Rep.  75,  17  N.  C. 
C.  A.  144.  If  the  amendment  mere- 
ly expanded  or  amplified  what  was 
alleged  in  support  of  the  cause  of 
action  already  asserted,  it  related 
back  to  the  commencement  of  the 
action,  and  was  not  affected  by  the 
intervening  lapse  of  time.  Texas  ft 
P.  R.  Co.  V.  Cox,  145  U.  S.  593,  603, 
604,  36  L.  ed.  829,  832,  883,  12  Sop. 
Ct.  Rep.  905;  Atlantic  &  P.  R.  Co. 
V,  Laird,  164  U.  S.  393,  41  L.  ed. 
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485,  17  Sup,  Ct.  Rep.  120;  Hutchin- 
son r.  Otis,  190  U.  S-  552,  555,  47 
L.  ed.  1179,  1181,  23  Sup.  Ct.  Rep» 
778;  Missouri,  K.  &  T.  R.  Co.  v, 
Wulf,  226  U.  S.  570,  576,  57  L.  ed. 
355,  363,  33  Sup.  Ct.  Bep.  135,  Ann. 
Cas.  1914B,  134 ;  Crotty  v.  Chicago 
G.  W.  R.  Co.  95  C.  C.  A.  91, 169  Fed, 
593.  But  if  it  introduced  a  new  or 
different  cause  of  action,  it  was  the 
equivalent  of  a  new  suit,  as  to  which 
the  running  of  the  limitation  waa 
not  theretofore  arrested.  Sicard  v. 
Davis,  6  Pet  124,  140,  8  L.  ed.  342, 
348 ;  Union  P.  B.  Co.  v.  Wyler,  1S8 
V.  S.  285,  39  L.  ed.  983,  15  Sup.  Ct.. 
Rep.  877;  United  States  v,  Dalcour, 
203  U.  S.  408, 423, 51  L.  ed.  248,  251, 
27  Sup.  Ct.  Rep.  58." 

After  this  the  court  pointed  out 
that  certain  allegations  in  the  orig- 
inal declaration,  in  no  way  connected 
with  the  happening  of  the  accident, 
but  merely  descriptive  of  the  char- 
acter of  the  defendant  railroad, 
might  be  taken  aa  consistent  with  a 
recovery  under  the  act  of  Congress, 
and  that  the  absence  from  such  dec- 
laration of  any  mention  of  the  laws 
of  Virginia,  the  state  in  which  the 
action  was  instituted,  was  *'at  least 
consistent  with  their  inapplicabil- 
ity." Then  the  court  concluded :  "In 
these  circumstances,  while  the  ques- 
tion is  not  free  from  difficulty,  we 
cannot  say  that  the  court  err^  in 
treating  the  original  complaint  as 
pointing,  although  only  imperfectly, 
to  a  cause  of  action  under  the  law 
of  Congress.  And,  this  being  so,  it 
must  be  taken  that  the  amendment 
merely  expanded  or  amplified  what 
was  alleged  in  support  of  that  cause 
of  action,  and  related  back  to  the 
commencement  of  the  suit,  which 
was  before  the  limitation  had  ex- 
pired." 

Surely  this  decision  should  be  ac- 
cepted as  controlling  the  present 
case ;  for  here,  as  there,  the  original 
declaration,  whil^  not  averring  the 
act  of  Congress,  or  facts  bringing 
the  plaintiff's  cause  of  action  direct- 
ly thereunder,  contains  nothing  in-« 
consistent  therewith ;  hence,  in  view 
of  the  defendants  admission  it  was 
engaged    in    interstate    commerce, 


and  that  the  plaintiff  was  so .  em- 
ployed when  injured,  the  declaration 
should  be  held  sufficient,  and  the 
amendment  as  merely  ^'expanding  or 
amplifying"  the  cause  of  action  orig- 
inally stated. 

The  remaining  cases  chiefly  relied 
upon  by  the  appellant  are  easily  dis- 
tinguished from  the  one  at  bar.  In 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale, 
229  U.  &  156,  57  L.  ed.  1129,  33  Sup. 
Ct.  Rep.  651,  Ann.  Cas.  1914C,  156, 
the  action  was  by  the  widow  and 
parents  of  an  employee  of  the  de- 
fendant railroad  to  recover  for  his 
death.  The  plaintiff's  petition  con- 
tained nothing  to  indicate  that  the 
accident  happened  in  the  course  of 
interstate  commerce.  The  defend-* 
ant  excepted  to  the  pleading  on  the 
ground  that  it  did  not  show  whether 
the  action  was  brought  under  the 
state  or  Federal  law.  If  the  Federal 
law  applied, — and  the  evidoiee 
showed  it  did, — then  the  suit  was 
by  the  wrong  party,  as  the  United 
States  statute  requires  the  action  to 
be  in  the  name  of  the  personal  rep- 
resentative of  the  deceased.  The 
plaintiffs  elected  to  stand  by  their 
petition  as  originally  stated.  On 
appeal  the  Supreme  Court  reversed, 
''without  prejudice  to  such  rights  as 
the  personal  representative  of  the 
deceased  may  have,''  saying:  ''The 
plaintiffs  .  .  .  stood  by  their 
petition.  It  was  to  the  case  therein 
stated  that  the  defendant  was  called 
upon  to  make  defense.  .  .  .  When 
the  evidence  was  adduced  it  devel- 
oped that  the  real  case  was  not  con- 
trolled by  the  state  statute,  but  by 
the  Federal  statute.  In  short,  the' 
case  pleaded  was  not  proved,  and 
the  case  proved  was  not  pleaded.  In 
that  situation  the  defendant  inter- 
posed  the  objection,  grounded  on  the 
Federal  statute,  that  the  plaintiffs 
were  not  entitled  to  recover  on  the 
case  proved." 

The  above  decision  simply 
amounts  to  this:  There  could  be  no 
recovery  in  the  suit  as  instituted; 
for  the  evidence  showed  that  the 
case  fell  within  the  act  of  Congress, 
and  the  parties  named  as  plaintiffs 
were  without  authority  to  sue  under 
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defendant  was  operating  a  line 
railroad  'in  Virginia,  North  CanK 
lina,  and  elsewhere."  Over  the  ob- 
jection of  the  defendant  the  trial 
court  aUowed  the  plaintiff  to  amend 
by  averring  that  the  line  of  the  de- 
fendant's railroad  extended  between 
the  city  of  Raleigh,  in  the  state  of 
North  Carolina,  and  the  city  of 
Richmond,  in  the  state  of  Virginia. 
On  a  writ  of  error  taken  by  the  de- 
fendant company,  the  Supreme 
Court  of  the  United  States,  in  an 
opinion  filed  May  22, 1916,  held  that 

the  amendment  had 

AciioBi^"  ^       ^^*  ''^^^  improperly 
amendueat  mt     allowed,  as  no  new 


[8  AX.R, 


been  introduced. 
Mr.  Justice  Van  Devanter,  speaking 
for  the  court,  said:  ''This  was  an 
action  by  an  empk>yee  of  a  railroad 
company  to  recovor.from  the  lat- 
ter for  personal  injuries  suffered 
through  its  n^Ugence.  The  plain-c 
tiff  had  a  verdict  and  judgment  un-^ 
der  the  Employers-'  Lial»lity  Act  of 
Congress  (chap.  149,  35  Stat,  at  L« 
66,  Comp.  Stat.  §  8657,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1206 ;  chap.  143,  36 
Stat,  at  L.  291,  Comp.  Stat.  §  8662, 
8  Fed.  Stat.  Anno.  2d  ed.  p.  1369) ,  the 
judgment  was  affirmed  (170  N.  C. 
128,  86  S.  E.  964),  and  the  defend*^ 
ant  brings  the  case  iBere.  The  origi-r 
nal  complaint  was  exceedingly  brief, 
and  did  not  sufficiently  allege  that 
at  the  time  of  the  injury  the  defend- 
ant was  engaged  and  the  plaintiff 
employed  in  interstate  commerce. 
During  the  trial  the  defendant 
sought  some  advantage  from  this, 
and  the  court,  over  the  defendant's 
objection,  permitted  the  complaint 
to  be  so  amended  as  to  state  distinct- 
ly the  defendant's  engagement  and 
the  plaintiff's  employment  in  such 
commerce.  Both  parties  conceded 
that  what  was  alleged  in  the  amend- 
ment was  true  in  fact  and  conformed 
to  the  proofs,  and  that  point  has 
since  been  treated  as  settled.  The 
defendant's  objection  was  that  the 
original  complaint  did  not  state  a 
cause  of  action  under  the  act  of  Ckm* 
gross,  that  with  the  amendment  the 
complaint '  would  state  a  new  cause 


of  action  under  that  aot,  and  that, 
as  more  than  two  years  bad  elapsed 
since  the  right  of  action  accrued,  the 
amendment  could  not  be  made  the 
medium  of  introducing  thia  new 
cause  of  action  consiBtaitly  with  the 
provision  in  §  6,  that  'no  action  shall 
be  maintained  under  this  act  unless 
commenced  within  two  jeaxs  from 
the  day  the  cause  of  action  accrued.' 
Whether  in  what  was  done  thia  re- 
striction was  in  effect  disregarded 
is  a  Federal  question  and  subject  to 
re-examination  here,  however  mnch 
the  allowance  of  the  amendment 
otherwise  might  have  rested  in  dis- 
cretion, or  been  a  matter  of  local 
procedure.  Atlantic  Coast  Line  B. 
Co.  V.  Bumette,  239  U.  S.  199,  60  L. 
ed.  226,  36  Sop.  Ct.  Rep.  75,  17  N. 
C«  C.  A.  144.  If '  the  amendment 
merely  expanded  or  amplified  what 
was  allegai  in  support  of  the  cause 
of  acticm  already  asserted,  it  rdated 
back  to  the  commencement  of  the 
action,  and  was  nut  affected  by  tbe 
intervening  lapse  of  time.  Texas  ft 
P.  R.  Ck>.  V.  Cox,  146  U.  S.  693,  60S, 
604,  36  L.  ed.  829,  882,  833,  12  Sup. 
Ct  Rep.  905;  Atlantic  ft  P.  R.  Co. 
V.  Laird,  164  U.  S.  393, 41  L.  ed.  485, 
17  Sup.  Ct.  R^.  120;  Hutchinson  v. 
Otis,  190  U.  S.  652,  566,  47  L.  ed. 
1179, 28  Sup.  C!t.  Rep.  778;  Misaouri, 
K.  ft  T.  R.  Co.  V.  Wrif,22«U.  S.  570, 
576,  57  £.  ed.  356,  363,  33  Sup.  CL 
Rep.  185,  Ann.  C^.  1914B,  134; 
Crotty  V.  Ohicago  Great  Western  R. 
C>>.  96  C.  C.  A.  91,  169  Fed.  593. 
But  if  it  introduced  a  new  or  diffv- 
ent  cause  of  actioBv  it  was  the  equiv- 
alent of  a  new  suit,  as  to  which  the 
running  of  the  limitation  was  not 
th^etofere  arrested.  Sicard  v.  Da- 
vis,,6  Pet.  124,  140,  8  L.  ed.  S42, 
348 ;  Union  P.  R.  Co.  v.  Wyler,  158 
U.  S.  286,  39  L.  ed.  983,  15  Sup.  Ct 
Rep.  877 ;  United  States  v.  Dalcour, 
208  U.  S.  408,  423,  51  L.  ed.  248, 
261,  27  Sup.  CL  Rep.  58.  The  origi- 
nal complaint  set  forth  that  the  de- 
fendant was  operating  a  line  of  rail- 
road in  Virginia,  North  Carolina, 
and  elsewhere ;  that  the  plaintiff  was 
in  its  employ;  that  when  he  was  in- 
jured he  was  in  the  line  of  duty  and 
was  proceeding  to  get  aboard  one  of 
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the  defendant's  trains ;  and  that  the 
injiury  was  sustained  at  Cochran, 
Virginia,  through  the  defendant's 
negligence  in  permitting  a  part  of 
its  right  of  way  at  that  place  to  get 
and  remain  in  a  dangerous  condi- 
tion. Of  course,  the  right  of  action 
could  not  arise  under  the  laws  of 
North  Carolina  when  the  causal  neg-. 
ligence  and  the  injury  occurred  in 
Virginia;  and  the  absence  of  any 
mention  of  the  laws  of  the  latter 
state  was  at  least  consistent  with 
their  inapplicability.  Besides,  the 
allegation  that  the  defendant  was 
operating  a  railroad  in  states  other 
than  Virginia  was  superfluous  if  the. 
right  of  action  arose  under  the  laws 
of  that  state,  and  was  pertinent  only 
if  it  arose,  in  interstate  commerce, 
and  therefore  under  the  act  of.  Con- 
gress. In  these  circumstances,  while 
the  question  is  not  free  from  diffi- 
culty, we  cannot  say  that  the  court 
erred  in  treating  the  original  com*: 
plaint  as  pointing,  although  only  im- 
perfectly, to  a  cause  of  action  un- 
der the  law  of  Congress.  And  this 
being  so,  it  must  be  taken  that  the 
amendment  merely  expanded  or  am- 
plified what  was  alleged  in  support' 
of  that  cause  of  action  and  related 
back  to  the  commencement  of  the 
aoit,  which  was  before  the  limita- 
tion had  expired." 

It  clearly  appears  from  this  last 
utterance  of  the  Supreme  Court  of 
the  United  States  that,  if  Renn's 
cMriginal  complaint  had  averred 
merely  a  common-law  right  of  ac- 
tion against  the  railway  company, 
ivith  nothing  in  it  indicating  that 
the  employer  was  operating  a  line 
of  railroad  from  one  state  into  an- 
other, the  amemdment  would  have 
been  improperly  allowed,  for  the 
reaiBon  that  it  introduced  a  new 
cause  of  action  under  the  Federal 
Employers'  Liability  Act,  which  had 
been  barred,  by  the  express  terms  of 
that  acty  after  two  years  from  the 
time  oi  the  accident.  What  was  held 
in  the  Renn  Case  logically  followed 
-wliat  the  court  had  said  in  Garrett 
V.  Louisville  &  N.  R.  Co.  235  U.  S. 
308,  59  L.  ed.  242,  35  Sup.  Ct.  Rep. 
32. 


On  October  20,  1914,  nearly  five 
years  after  this  appellee  was  in* 
jured,  the  court  below,  under  what 
we  held  on  the  first  appeal,  allowed 
his  statement  to  be  amended  as  fol- 
lows: "On  February  1,  1910,  the 
defendant  was  engaged  as  a  common 
carrier  by  railroad  in  commerce  be- 
tween the  several  states,  and,  sub- 
ject to  all  the  provisions  of  the 
Act  of  Congress  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  §  8657,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1208),  the  plaintiff  was  em- 
ployed by  defendant  as  freight  con- 
ductor in  such  interstate  commerce, 
on  a  train  of  freight  cars  in  the 
Phitadelphia  yards  of  the  defendant 
near  American  street  and  Lehigh 
avenue,  and  was  directed  by  William 
L.  Weyman,  then  acting  for  defend- 
ant, to  place  two  of  said  cars  (there 
being  several  in  the  train)  on  a  cer- 
tain track." 

The  allowance  of  this  amendment 
was  excepted  to  by  the  defendant, 
on- the  ground. that  it  introduced  a 
new  cause  of  action  under  the  Act 
of  Congress  of  April  22, 1908,  which 
was  barred.  Under  Seaboard  Air 
Line  R.  Co.  v.  Renn,  it  was  improp- 
erly allowed,  and  proof  in  support 
of  it,  if  admitted  by  the  court  below, 
would  not  have  helped  the  plaintiff. 
The  same  is  true  of  the  admission 
by  the  defendant  that  when  he  was 
injured,  it  was  engaged,  and  he  was 
employed  by  it,  in  interstate  com- 
merce. At  the  time  the  admission 
was  made,  and  for  nearly  three 
years  before,  all  liability  of  the  de- 
fendant under  the  Act  of  Congress 
had  ceased ;  for  none  could  have  been 
enforced  against  it  except  by  an  ac- 
tion brought  within  two  years  from 
the  time  the  injuries  were  sustained. 
The  admission  was  not  that  the 
plaintiff  had  a  cause  of  action  under 
the  act  of  Congress,  but  merely  that 
at  the  time  of  the  accident,  and  for 
two  years  thereafter,  the  defendant 
might  have  been  liable  under  the 
act,  which,  however,  was  no  longer 
availing  to  the  plaintiff. 

The  assignments  of  error  are  sus- 
tained, the  judgment  below  is  re* 
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versed,  and  is  here  entered  for  the 
defendant. 

Moschzisker,  J.,  dissenting : 

The  plaintiff  lost  an  arm  through 
the  negligence  of  the  defendant.  So 
far  as  concerns  the  facts  of  the  ac- 
cidenty  all  the  members  of  this  court 
are  convinced  the  case  was  for  the 
jury,  and  of  the  justice  of  the  ver- 
dict rendered.  The  sole  point  upon 
which  we  differ  concerns  the  law 
controlling  the  defense.  Since  the 
point  of  difference  involves  a  sub- 
stantive Federal  question,  which 
may  be  reviewed  by  the  Supreme 
Court  of  the  United  States  (Sea- 
board Air  Line  R.  Co.  v.  Renn,  241 
U.  S.  290,  60  L.  ed.  1006,  36  Sup. 
Ct.  Rep.  567,  17  N.  C.  C.  A.  1),  I 
shall  state  my  dissent  at  greater 
length  than  otherwise  would  be  jus- 
tified. 

The  present  appeal  raises  more 
than  a  mere  question  of  pleading, 
for  the  only  material  fact  necessary 
to  invest  the  case  with  a  Federal 
aspect,  i.  e.,  that  at  the  time  of  his 
injury  the  plaintiff  was  engaged  in 
interstate  commerce,  was  formally 
and  unconditionally  admitted  at  the 
trial  by  the  defendant,  during  the 
presentation  of  the  plaintiff's  case. 
Hence,  we  have  before  us  a  substan- 
tive question  of  law,  arising  out  of 
an  agreed  state  of  facts;  and  that 
question  is,  When  it  affirmatively 
appears,  by  an  unrestricted  and  un- 
qualified agreement  of  record,  that 
a  plaintiff  employed  by  an  interstate 
railroad  was  injured  while  engaged 
in  interstate  commerce,  can  the  de- 
fendant, after  making  such  an  ad- 
mission, under  any  circumstances, 
subsequently  be  heard  to  say  that 
§  5  of  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (Comp. 
Stat.  §  8661),  does  not  apply  to  the 
case?  To  my  mind,  both  on  prin- 
ciple and  authority,  the  answer  to 
this  question  must  be  in  the  nega- 
tive, as  I  shall  endeavor  to  demon*' 
strate. 

The  trial  under  review  proceeded 
in  this  manner: 

While  the  plaintiff  was  presenting 
his  evidence,  the  following  admis- 
sion was  entered  on  the  record :    "It 


is  agreed  between  counsel  for  the 
plaintiff  and  defendant  that  at  the 
time  of  the  accident  to  William 
Hogarty  on  February  1,  1910,  the 
cars  upon  which  the  plaintiff  was 
working  contained  shipments  of 
freight  in  interstate  commerce/' 

So  it  may  be  seen  that  this  is  not 
an  instance  where  the  plaintiff  was 
permitted  to  prove  a  material  fact, 
the  averment  of  which  had  been 
omitted  from  his  declaration ;  on  the 
contrary,  it  is  one  where  the  fact  in 
question  was  expressly  and  uncon- 
ditionally agreed  to  by  counsel  for 
the  defendant,  and  thus  established 
as  part  of  the  plaintifTs  case.  Henee 
it  thereby  became  apparent  that  the 
Federal  law  controlled;  for  it  has 
been  definitely  decided  that  the  Act 
of  1908,  supra,  announces  a  broad 
public  policy  which  supersedes  the 
laws  of  the  states  upon  all  matters 
within  its  scope,  and  that,  so  long 
as  it  remains  upon  the  statute  books, 
in  cases  involving  accidents  to  rail- 
road employees  when  engaged  in  in- 
terstate commerce,  such  laws  must 
be'  viewed  as  though  nonexistent,  or, 
to  state  the  ruling  in  another  way, 
that  every  branch  of  that  public  pol- 
icy is  to  be  considered  ^'as  much  the 
policy*'  of  each  particular  state  in 
the  Union  "as  if  the  act  had 
emanated  from  its  own  legislature.'' 
Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H. 
R.  Co.)  223  U.  S.  1,  57,  56  L.  ed.  327, 
349,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct 
Rep.  169,  1  N.  C.  C.  A.  875 ;  Taylor 
V.  Taylor,  232  U.  S.  363,  58  L.  ed. 
638,  34  Sup.  Ct.  Rep.  350,  6  N:  C.  C. 
A.  436 ;  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf ,  226  U.  S.  570,  57  L.  ed.  355, 
33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134;  Chicago,  R.  I.  &  P.  R 
Co.  V.  Devine,  289  U.  S.  52,  60  L.  ed. 
140,  36  Sup.  Ct.  Rep.  27. 

That  the  Act  of  1908,  supra,  ap- 
plies and  controls  even  in  a  suit  not 
instituted  thereunder,  when  it  af- 
firmatively appears  that  the  injury 
sued  for  happened  to  one  engaged  in 
interstate  commerce,  has  been  de- 
cided by  the  Supreme  Court  of  the 
United  States  in  many  cases,  one  of 
the  most  recent  of  which,  on  priii- 
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ciple,  neariy,  if  not  quite»  rules  the 
present  one.  In  Ghica^^o  Sc  A.  R.  Co. 
V.  Wagner,  239  U.  S.  452,  60  L.  ed. 
379,  36  Sup.  Ct.  Rep.  135,  17  N.  C. 
C.  A.  1087,  an  action  was  brought 
in  a  state  court  to  recover  for  per- 
sonal injuries.  The  plaintiff  was  not 
employed  by  the  defendant  com- 
pany, and  therefore  could  not  sue 
under  the  Federal  statute.  The  de- 
fendant proved  that  the  plaintiff 
was  an  employee  of  the  Burlington 
Company,  another  railroad,  and  that 
he  had  received  benefits  as  a  mem- 
ber of  the  latter's  relief  association ; 
further,  that  this  Burlington  Com- 
pany was  a  joint  tort-feasor  with  it, 
the  defendant.  On  these  facts  the 
defendant  claimed  that,  ''since  there 
can  be  but  one  satisfaction  for  an 
injury,''  the  plaintiff  was  not  en- 
titled to  recover  against  it,  because 
its  joint  tort-feasor,  the  Burlington 
Company,  had  been  released  from 
liability  through  and  by  reason  of 
the  acceptance  of  its  relief  benefits 
by  the  plaintiff.  The  state  supreme 
court  held  that,  notwithstanding  the 
fact  the  action  was  not  brought  un- 
der the  act  of  Congress,  since  it  ap- 
peared the  accident  happened  in  the 
course  of  interstate  commerce,  the 
validity  of  the  alleged  release  must 
be  tested  by  the  Federal,  and  not  the 
iftate,  law.  This  view  was  sustained 
on  appeal,  the  Supreme  Court  of  the 
United  States  saying  (239  U.  S.  457, 
458):  "It  is  urged  that  §  5  [the 
part  of  the  Federal  Employers'  Lia- 
bility Act  which  prohibits  the  de- 
fense in  question]  was  wholly  inap- 
plicable in  an  action  brought  against 
a  third  person  to  enforce  a  liability 
not  created  by  the  Federal  act.  The 
argument  is,  in  substance,  that  in 
this  action  against  the  Alton  Com- 
pany, inasmuch  as  it  is  not  brought 
to  enforce  the  liability  imposed  by 
the  Federal  statute,  §  5  cannot  be 
considered  for  any  purpose ;  that  is, 
that  under  §  5  the  release  can  be 
deemed  to  be  invalid  only  so  far  as 
it  is  actually  used  to  protect  the 
Burlington  Company  from  liability 
in  a  suit  against  it  under  the  act. 
This  involves,  we  think,  a  funda- 


mental misconception.  It  is,  of 
course,  impossible  to  determine 
whether  a  joint  tort-feasor  is  dis- 
charged except  by  asking  what 
would  happen  if  he  were  su^.  The 
liability  created  by  the  act  arose 
when  the  injury  was  received,  and 
it  is  clear  that,  if  it  was  received 
while  Wagner  was  engaged  in  inter- 
state commerce,  his  acceptance  of 
benefits  under  the  relief  contract 
would  not  bar  an  action  against  his 
employer.  .  .  .  When,  therefore, 
the  Alton  Company  sought  to  escape 
from  liability  otherwise  existing  un- 
der the  state  law  by  reason  of  a  re- 
lease to  the  Burlington  Company,  it 
was  entirely  competent  for  the  plain- 
tiff to  show  the  nature  of  his  em- 
ployment and  that  the  asserted  re- 
lease was  within  the  Federal  stat- 
ute, and  could  not  operate  as  a  dis- 
charge." 

It  is  clear  that  the  above  quota- 
tion means  that,  had  the  Burlington 
Company  been  sued  as  the  Alton 
Company  was  in  the  then  present 
action,  the  Federal  act  would  have 
applied  so  as  to  exclude  the  defense 
depended  upon,  and  it  is  particular- 
ly to  be  observed  that  the  court 
there  states  the  alleged  release 
"could  not  operate  as  a  discharge." 
In  fact,  as  I  read  it,  the  whole  con- 
text of  the  opinion  indicates  that 
the  Federal  Supreme  Court  meant 
to  rule  that  such  a  release  can  never 
operate  as  a  discharge  in  any  case 
where  suit  is  brought  against  a  rail- 
road by  an  employee  injured  in 
the  course  of  interstate  commerce, 
where  the  latter  fact  is  properly 
made  to  appear,  and  that  this  rule 
applies,  whether  the  action  to  re- 
cover for  the  injuries  is  formally  in- 
stituted under  the  act  of  Congress 
or  otherwise.  •  In  this  connection, 
when  the  case  just  reviewed  was  in 
the  supreme  court  of  Illinois  on  ap- 
peal (Wagner  v.  Chicago  &  A.  R. 
Co.  265  III  245,  251,  252,  106  N.  E. 
809,  Ann.  Cas.  1916A,  778),  that 
tribtmal  took  the  position  that,  al- 
though under  the  local  law  the  de- 
fense of  an  implied  release  through 
the  acceptance  of  relief  association 
benefits  might  ordinarily  be  a  valid 
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one,  yet  ^the  state  law  in  this  re- 
gard has  been  modified  ...  by 
the  Federal  Employers'  Liability 
Act  as  to  cases  where  injuries  are 
received  by  certain  employees  of  an 
employer  engaged  in  interstate  com- 
merce/' and  in  such  cases  the  de- 
fense in  question  cannot  apply.  Aft- 
er first  saying  that  a  stipulation 
filed  at  the  trial  of  the  case  left  it 
as  though  no  allegation  that  the 
plaintiff  had  been  injured  in  inter- 
state commerce  had  been  made  in 
the  declaration,  the  court  adds: 
"When  plaintiff  in  error  [the  de- 
fendant below]  attempted  to  prove 
a  satisfaction  by  the  payment  of 
benefits  by  its  joint  tort-feasor,  the 
Burlington  Company,  to  the  defend* 
ant  in  error,  it  was  proper  for  de- 
fendant in  error  [the  plaintiff  be- 
low], in  rebuttal,  to  show  that  no 
valid  release  had  been  given  the 
Burlington  Company  by  him.  As 
between  defendant  in  error  and  the 
Burlington  Company,  the  Federal 
Employers'  Liability  Act  clearly  ap- 
plied, and  if,  as  the  United  States 
Supreme  Court  has  repeatedly  held, 
that  law  supersedes  all  state  laws  en 
the  subject,  then  the  release  given 
by  defendant  in  error  to  the  Burling- 
ton Company  was  not  valid,  and 
would  not  have  precluded  recovery 
by  him  from  that  company.  If  it 
was  not  valid  so  far  as  the  Burling- 
ton Company  was  concerned,  it  was 
clearly  invalid  as  to  plaintiff  in  er- 
ror, and  constituted  no  defense  to 
this  action." 

Although  the  view  just  quoted 
was  dissented  from  by  two  justices 
of  the  supreme  court  of  Illinois,  yet, 
as  we  have  seerif  on  appeal  it  was 
approved  by  the  Supreme  Court  of 
the  United  States,  the  latter  saying, 
with  reference  thereto,  it  simply 
meant  that  ''the  release  could  not 
aid  the  Alton  Company,  for  the  very 
plain  reason  that  the  alleged  joint 
tort-feasor  had  not  been  dis- 
charged," and  adding  these  signifi- 
cant words :  'The  state  law  did  not 
recognize  the  discharge  of  the  de- 
fendant by  virtue  of  a  release  of  a 
joint  tort-feasor,  which,  under  the 


law  applicable  thereto,  was  found  to 
be  without  validity." 

We  use  the  term  "significant,"  for 
the  Federal  Employers'  Liability 
Act  is  referred  to  .as  "the  law  ap- 
plicable" to  the  alleged  release, 
though  the  case  quoted  from  was 
not  an  action  under  that  statute.  It 
seems  to  me  that  Chicago  &  A.  fi. 
Co.  V.  Wagner,  just  reviewed,  is  suf- 
ficient to  sustain  the  judgment  en- 
tered in  this  case ;  but  it  is  not  nec- 
essary to  rest  thereon;  for,  as  I 
shall  now  show,  many  other  United 
States  Supreme  Court  decisions  can 
be  mentioned  which  justify  the  posi- 
tion that  the  present  case  was  sub- 
ject to  the  pi'ovisions  of  §  5  of  the 
Federal  Employers'  Liability  Act. 

To  begin  with,  under  the  relevant 
Federal  authorities,  it  is  not  always 
required  that  a  statement  of  claim 
shall  expressly  aver  the  act  of  Ccoi- 
gress  here  in  question,  or  that  it  is 
relied  upon.  In  Seaboard  Air  Line 
R.  Co.  V.  Duvall,  225  U.  S.  477,  482, 
56  L.  ed.  1171, 1174, 32  Sup.  Ct.  Rep. 
790,  while  the  complaint  alleged  that 
the  defendant's  railroad  ran  from  a 
point  in  Virginia  to  one  in  North 
Carolina,  and  that  the  plaintifiT  was 
injured  on  a  train  operated  between 
these  two  places,  yet  neither  it  nor 
the  defendant's  answer  made  any 
direct  reference  to  the  act  of  Con- 
gress; nevertheless  the  Supreme 
Court  of  the  United  States  said  of 
the  declaration:  'This  states  a 
ground  of  action  under  that  act.'* 
In  Grand  Trunk  Western  R.  Co.  v. 
Lindsay,  233  U.  S.  42,  58  L.  ed.  838. 
34  Sup.  Ct.  Rep.  581,  Ann.  Cas. 
1914C,  168,  as  appears  from  the 
opinion  of  the  Supreme  Court,  the 
complainant  alleged  and  the  evi- 
dence showed  that  the  accident  hap- 
pened "in  the  course  of  the  operation 
of  interstate  commerce,"  but  **no  ex- 
press claim  was  made  under  the  Em- 
ployers' Liability  Act."  The  court 
there  states:  "It  is  urged  it  was 
error  in  the  reviewing  court  to  test 
the  correctness  of  the  rulings  of  the 
trial  court  by  the  provisions  of  the 
Employers'  Liability  Act,  instead  of 
confining  the  subject  exclusivdy  to 
the  Safety  Appliance  Law  [which 
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was  pleaded]  and  the  rules  of  the 
common  law/' 

And  in  overruling  this  contention 
the  court  said:  'This  simply 
amounts  to  saying  that  the  Employ* 
ers'  Liability  Act  may  not  be  applied 
to  a  situation  which  is  within  its 
provisions  unless  in  express  terms 
the  provisions  of  the  act  be  formally 
invoked.  Aside  from  its  manifest 
unsoundness,  considered  as  an  origi- 
nal proposition,  the  contention  is  not 
open,  as  it  was  expressly  foreclo»Ml 
in  Seaboard  Air  Line  R.  Go.  v.  Du<- 
vail.'' 

See  also  Wabash  R.  Co.  v.  Hayes, 
284  U.  S.  86,  58  L.  ed.  1226,  34  Sup. 
Ct.  Rep.  729,  6  N.  C.  G.  A.  224. 

In  Missouri,  K.  &  T.  R.  Go.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
33  Sup.  Ct.  Rep.  135,  Ann.  Gas. 
1914B,  134,  the  plaintiff,  who  was 
'^sole  beneficiary  of  the  deceased  un- 
der the  state  statute,"  sued  in  her 
individual  capacity  to  recover  for 
the  death  of  a  son,  killed  in  the  em- 
ploy of  the  defendant  company.  The 
case  was  in  the  United  States  courts 
by  reason  of  diverse  citizenship. 
The  original  complaint  charged  that 
at  the  time  of  the  accident  the  de- 
ceased was  a  fireman  on  a  train 
bound  from  a  point  in  the  state  of 
Kansas  to  one  in  the  state  of  Okla- 
homa; but  it  further  expressly 
averred  that  the  suit  was.  instituted 
**by  virtue  of  the  laws  of  the  state 
of  Kansas,  where  the  said  Fred  S. 
Wulf  was  killed,*'  and  which  by  stat- 
ute provides  "a  right  of  action  for 
injuries  resulting  in  death."  The 
defendant  answered  that  the  cause 
of  action  was  "not  governed  by  the 
laws  of  Kansas,"  but  by  the  Federal 
Employer^*  Liability  Act,  where- 
upon the  plaintiff  asked  leave  to 
amend  and  apply  the  Federal  stat- 
ute. To  this  the  defendant  objected 
that  the  Statute  of  Limitations  had 
run;  but  the  court  allowed  the 
amendment.  On  appeal  from  a 
judgment  in  favor  of  the  plaintiff, 
liie  Supreme  Gourt  of  the  United 
States  said:  'It  is  contended 
that  the  plaintiff's  original  peti- 
tion failed  to  state  a  cause  of 
action,    because   she    sued   in   her 


individual  capacity  and  based  her 
right  of  recovery  upon  the  Kansas 
statute,  whereas  her  action  could 
legally  rest  only  upon  the  Federal 
Employers'  Liability  Act  of  1908, 
which  requires  the  action  to  be 
brought  in  the  name  of  the  personal 
r^resentative  of  the  deceased ;  that 
the  plaintiff's  amended  petition 
•  .  .  alleged  an  entirely  new  and 
distinct  cause  of  action;  and  that 
such  an  amendment  could  not  law- 
fully be  allowed  so  as  to  relate  back 
to  the  commencement  of  the  action, 
inasmuch  as  the  plaintiff's  cause  of 
action  was  barred  by  the  limitation 
of  two  years.  ...  It  is  true  the 
original  petition  asserted  a  right  of 
action  under  the  laws  of  Kansas, 
without  making  reference  to  the  act 
of  Congress,  but  the  court  was  pre- 
sumed to  be  cognizant  of  the  enact- 
ment of  the  Employers'  Liability 
Act,  and  to  know  that,  with  respect 
to  the  responsibility  of  interstate 
carriers  by  raUread  to  their  em- 
ployees injured  in  such  commerce, 
.  .  .  it  had  the  effect  of  super- 
seding state  laws  upon  the  subject. 
.  .  .  Therefore  the  pleader  was 
not  required  to  refer  to  the  Federal 
act,  and  the  reference  actually  made 
to  the  Kansas  statute  no  more  viti- 
ated the  pleading  than  a  reference 
to  any  .  .  .  repealed  statute 
would  have  done." 

It  is  true  that  in  the  course  of  the 
foregoing  opinion  the  Federal  Su- 
preme Court  said  that  the  original 
petition  "sufficiently  ayerred  that 
the  deceased  came  to  his  death 
through  injuries  suffered  while  he 
was  employed  ...  in  interstate 
commerce;"  but  an  examination  of 
the  original  pleadings  in  the  court 
below,  as  sent  up  on  appeal,  shows 
that  the  excerpt  just  quoted  from 
the  opinion  of  the  Supreme  Gourt 
must  mean,  and  could  only  mean, 
that  a  certain  allegation  in  the  origi- 
nal complaint  to  the  effect  that  the 
deceased  at  the  time  of  the  accident 
was  employed  in  the  "performance 
of  his  duties  .  .  .  upon  a  train 
bound  from  Parsons,  in  the  state  of 
Kansas,  to  Osage,  in  the  state  of 
Oklahoma,"  was  a  sufficient  aver- 
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ment  to  bring  the  case  within  the 
statute ;  for  that  is  the  only  possible 
matter  in  the  entire  declaration  that 
in  any  manner  indicated  the  plain* 
tiff's  case  had  a  Federal  aspect.  Of 
course,  an  amendment  of  the  party 
plaintiff  was  necessary  in  this  Wulf 
Case,  for  the  action  was  instituted 
by  one  who  in  the  capacity  in  which 
she  was  named  had  no  right  to  sue 
under  the  Federal  statute,  which 
likewise  was  the  situation  in  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  229 
U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156, 
where  the  plaintiffs  elected  to  stand 
on  their  action  as  brought,  and  a 
verdict  in  their  favor  was  reversed. 
In  all  the  cases  reviewed  in  this  par- 
agraph it  will  be  observed  that  the 
respective  declarations  failed  to  aver 
the  fact  of  the  act  of  Congress,  or 
that  it  was  depended  upon ;  yet  each 
of  them  contained  some  allegation 
of  fact  which  indicated  that  the 
cause  at  issue  had  a  possible  Federal 
aspect;  but  we  shall  show,  by  the 
authorities  discussed  in  the  next 
paragraph,  that  it  is  not  always  re- 
quire of  a  declaration  to  go  even 
this  far  in  order  to  justify  the  ap- 
plication of  the  Federal  Employers' 
Liability  Act,  when  the  actual  facts 
of  a  given  case  bring  it  within  the 
statute. 

While  in  a  case  of  negligence  for 
personal  injuries,  before  the  act  of 
Congress  here  in  question  will  be 
applied,  it  must  appear  in  some  defi- 
nite way  that  the  accident  happened 
in  the  course  of  interstate  com- 
merce, yet,  under  the  relevant  au- 
thorities, the  manner  in  which  this 
is  made  to  appear,  whether  in  the 
pleadings  or  otherwise,  does  not 
seem  to  be  of  controlling  importance. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hester- 
ly,  228  U.  S.  702,  57  L.  ed.  1031,  33 
Sup.  Ct.  Rep.  703,  likewise  reported 
in  98  Ark.  240,  135  S.  W.  874 
(whence  we  get  our  information  con- 
cerning the  contents  of  the  com- 
plaint) ,  was  an  action  to  recover  for 
the  death  of  the  plaintiff's  intestate. 
We  use  the  terms  "plaintiff"  or  "de- 
fendant" to  designate  the  parties  as 
they  stood  in  the  trial  court.    The 


declaration  simply  averred  that  the 
defendant  was  operating  a  line  of 
railroad  "in  the  state  of  Oklahoma," 
and  that  "deceased  was  a  brakeman 
on  defendant's  said  line  in  Okla- 
homa." The  defendant's  answer  did 
not  refer  to  the  Federal  act  nor  to 
the  interstate  character  of  the  plain- 
tiff's employment.  The  testimony 
showed,  however,  that  at  the  time  of 
the  accident  the  deceased  was  work- 
ing on  a  train  engaged  in  interstate 
commerce;  whereupon  the  defend- 
ant requested  a  peremptory  instruc- 
tion to  the  effect  that  a  certain  item 
of  damage  not  permitted  by  the  Fed- 
eral statute  could  not  be  recovered. 
The  trial  court,  while  treating  the 
defendant's  motion  as  sufficient  to 
raise  a  Federal  question  under  the 
act  of  Congress,  held  that  the  stat- 
ute did  not  apply,  knd  the  supreme 
court  of  the  state  subsequently  de- 
cided that  it  was  "only  supplemoi- 
tary,  and  the  judgment  [for  the 
plaintiff]  could  be  upheld  under  the 
state  laws."  The  United  States  Su- 
preme Court  accepted  the  finding  of 
the  court  below  to  the  effect  that  a 
Federal  question  was  involved^  and 
reversed  the  case,  holding  that  the 
act  of  Congress  applied.  In  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Slavin,  236  U. 
S.  454,  59  L.  ed.  671, 35  Sup.  Ct.  Rc^ 
306,  neither  the  plaintiff's  complaint 
nor  the  defendant's  answer  con- 
tained any  reference  to  the  Ehnploy- 
ers'  Liability  Act,  but,  over  the 
plaintiff's  objection,  evidence  was 
admitted  to  show  that  the  accident 
happened  in  interstate  conunerce; 
thereupon  the  defendant  insisted 
that  the  case  was  governed  by  the 
act  of  Congress,  which  contention 
the  trial  court  overruled.  On  appeal 
the  Supreme  Court  of  the  United 
States  held  that  it  was  error  not  to 
apply  and  enforce  the  provisions  of 
the  Federal  statute,  and  reversed. 
In  Central  Vermont  R.  Co.  v.  White, 
238  U.'  S.  507,  513,  59  L.  ed.  1433, 
1437,  35  Sup.  Ct.  Rep.  868,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265  (ipe 
quote  from  the  opinion  of  the  So* 
preme  Court) :  'The  declaratioD 
contained  no  allegation  that  White 
was  engaged  in  interstate  commerce 
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at  the  time  of  the  collision.  The 
company  made  this  the  ground  of  a 
plea  in  bar.  The  administratrix 
thereupon  filed  a  replication  admit- 
ting that  the  deceased  was  engaged 
in  such  commerce  at  the  time  of  his 
death.  The  company  demurred  to 
the  replication  on  the  ground  that 
it  was  a  departure  from  the  cause 
of  action  under  the  state  law,  and 
the  assertion  of  a  new  cause  of  ac- 
tion under  the  Federal  Employers' 
Liability  Law.  This  demurrer  was 
overruled." 

In  affirming  judgment  for  the 
plaintiff,  the  Supreme  Court  said  it 
was  sufficient  that  the  state  court 
of  appeals  held  the  defect  in  the  dec- 
laration "cured  by  the  charge  in  the 
plea  and  the  admission  in  the  repli- 
cation that  White  was  employed  in 
interstate  commerce."  In  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Wright,  239  U. 
S.  548,  549,  551,  60  L.  ed.  481,  433, 
434,  36  Sup.  Ct.  Rep.  186  (we  quote 
from  the  opinion  of  the  United 
States  Supreme  Court) :  "The  peti- 
tion described  the  road  engine  as 
moving  from  one  point  to  another  in 
Nebraska,  and  said  nothing  about 
interstate  commerce,  but  the  answer 
alleged  that  this  engine  was  being 
taken  to  a  point  in  another  state, 
and  that  the  defendant  was  engaged 
and  the  intestate  was  employed  in 
interstate  commerce.  ...  As  the 
injuries  resulting  in  the  intestate's 
death  were  sustained  while  the  com- 
pany was  engaged,  and  while  he  was 
employed  by  it,  in  interstate  com- 
merce, the  company's  responsibility 
was  governed  by  the  Employers' 
Liability  Act;  .  .  .  and  as  that 
act  is  exclusive  and  supersedes  st^te 
laws  upon  the  subject,  it  was  error 
to  submit  the  case  to  the  jury  as  if 
the  state  act  were  controlling." 

In  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  34 
Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109,  the  act  of 
Congress  was  not  pleaded,  and  the 
plaintifTs  declaration  did  not  indi- 
cate in  any  way  that  deceased  was 
engaged  in  interstate  service.  The 
defendant  set  up  "as  a  special  de- 
fiense'*  that  "at  the  time  the  plain- 


tiff's intestate  was  killed  he  was  en- 
gaged in  interstate  commerce,"  and 
"that  the  liability  of  the  defendant 
was  fixed  and  regulated  by  the  Fed- 
eral Employers'  Liability  Act."  The 
state  court  "assumed  that  the  rec- 
ord sufficiently  presented  a  question 
of  Federal  right,"  but  decided  the 
point  against  the  party  asserting  the 
right,  holding  that  "the  action  was 
brought  under  the  statute  of  North 
Carolina,  that  the  Federal  act  had 
no  application,  and  that  the  cause 
was  triable  under  the  statutes  of  the 
state." 

In  reversing,  the  United  States 
Supreme  Court  ruled  that  "the 
Federal  act  governed  to  the  exclu- 
sion of  the  statutes  of  the  state." 

In  Koennecke  v.  Seaboard  Air  Line 
R.  Co.  101  S.  C.  86,  85  S.  E.  875,  the 
supreme  court  of  South  Carolina 
held :  "Where,  in  an  action  for  the 
death  of  a  railroad  employee,  evi- 
dence that  he  was  engaged  in  inter- 
state commerce  was  elicited  without 
objection,  on  the  cross-examination 
of  one  of  the  plaintiffs  witnesses, 
either  party  might,  so  long  as  the 
evidence  remained  in  the  record, 
claim  the  benefit  of  the  Federal  stat- 
ute, though  the  pleadings  of  neither 
asserted  any  right  or  immunity  un- 
der it,"  saying  that,  where  the  facts 
are  not  changed,  the  cause  of  ac^ 
tion  is  essentially  the  same,  whether 
tried  under  the  state  or  Federal  law, 
and  that  "it  could  rarely  happen  that 
a  shifting  from  one  to  the  other 
would  work  prejudice  and  surprise." 

The  court  observed,  however,  that 
"if  the  parties  have  not  been  previ- 
ously warned  by  the  pleadings  that 
such  shifting  might  take  place,  and 
if  it  should  be  made  to  appear  that 
it  would  be  a  surprise  and  operate 
to  cut  off  a  claim  or  defense  which 
could  otherwise  have  been  made,  the 
[trial]  court  would  either  not  al- 
low it  or  allow  it  upon  such  terms 
as  would  prevent  prejudice." 

On  appeal  the  Supreme  Court  of 
the  United  States  (Seaboard  Air 
Line  R.  Co.  v.  Koennecke,  239  U.  S. 
352,  354,  60  L.  ed.  324,  326,  36  Sup* 
Ct.  Rep.  126,  11  N.  C.  C.  A.  165) 
affirm^,  saying,  inter  alia:    "The 
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cause  of  action  arose  under  a  differ- 
ent law  by  the  amendment,  but  the 
facts  constituting  the  tort  were  the 
same/' 

See  also  San  Antonio  &  A.  P. 
R.  Co.  V.  Wagner,  241  U.  S.  476,  480, 
481,  60  L.  ed.  1110,  1115,  1116,  86 
Sup.  Ct.  Rep.  626. 

Thus,  from  the  authorities  re- 
viewed, it  may  be  seen  that  in 
causes  like  the  one  before  us,  when- 
ever, by  any  formal  method,  it  is 
properly  made  to  appear,  or  when- 
ever it  is  directly  or  impliedly  con- 
ceded, whether  by  the  pleadings  or 
otherwise,  that  the  accident  under 
investigation  happened  to  an  em- 
ployee of  a  defendant  railroad  dur- 
ing the  course  of  interstate  com- 
merce, the  court  will  regard  this  as 
a  governing  fact  and  apply  the  Fed- 
eral law;  and,  as  suggested  in  one 
of  the  above-cited  cases,  when  we 
consider  that  in  the  vast  majority 
of  instances  the  plaintiff  has  no  way 
of  knowing  whether  or  not  he  was 
injured  in  interstate  commerce, 
while  the  defendant  almost  invaria- 
bly has  such  knowledge,  it  is  plain 
that  the  rule  as  stated  is  a  just  one. 
Moreover,  it  is  a  rule  from  which  no 
material  wrong  can  flow ;  for,  as  sug- 
gested in  another  of  the  cases,  a 
party  taken  by  surprise  is  always 
entitled  to  a  continuance  if  the  trial 
court  be  convinced  that  he  may  suf- 
fer harm. 

Before  passing  to  a  consideration 
of  the  other  cases  chiefly  relied  upon 
by  the  appellant,  it  may  be  well  at 
this  point  to  examine  Seaboard  Air 
Line  R.  Co.  V;  Renn,  241  U.  S.  290, 
60  L.  ed.  1006,  36  Sup.  Ct.  Rep.  567, 
17  N.  C.  C.  A.  1,  which,  when  ap- 
plied to  the  facts  at  bar,  to  my  mind, 
is  a  controlling  authority  against  the 
majority  view,  although  it  is  cited 
in  support  thereof.  The  opinion  in 
that  case  was  handed  down  on  May 
22,  1916,  by  Mr.  Justice  Van  Devan- 
ter.  The  action  was  instituted  in  a 
state  court  by  an  employee  of  the 
defendant  railroad  to  recover  for 
personal  injuries.  Nothing  was 
averred  in  the  declaration  which  di- 
rectly indicated  the  suit  was  other 
than  a  common-law  action ;  but  the 


plaintiff  secured  a  verdict  undo:  the 
Employers'  Liability  Act.  A  judg- 
ment entered  on  this  verdict  was  ai- 
£rmed  by  the  state  supreme  court 
(170  N.  C.  128, 86  S.  E.  964) ,  and  the 
defendant  i^^pealed  to  the  Supreme 
Court  of  the  United  States.  In  af- 
firming, that  tribunal  said:  *The 
original  complaint  was  exceedingly 
brief,  and  did  not  sufficiently  aU^ 
that  at  the  time  of  the  injury  the 
defendant  was  engaged  and  the 
plaintiff  emptoyed  in  interstate  com- 
merce. During  the  trial  the  defend- 
ant sought  some  advantage  from 
this,  and  the  court,  over  the  defend- 
ant's objection,  permitted  the  com- 
plaint to  be  so  amended  as  to  state 
distinctly  the  defendant's  engage- 
ment and  the  plaintiff's  employment 
in  such  commerce.  Both  parties 
conceded  that  what  was  allegred  in 
the  amendment  was  true  in  fact  and 
conformed  to  the  proof  s.  ...  The 
defendant's  objection  was  that  the 
original  complaint  did  not  state  a 
cause  of  action  under  the  act  of 
Congress,  that  with  the  amendment 
the  complaint  would  state  a  new 
cause  of  action  under  that  act,  and 
that,  as  more  than  two  years  had 
elapsed  since  the  right  of  action  ac- 
crued, the  amendment  could  not  be 
made  the  medium  of  introducing 
this  new  cause  of  action  consistently 
with  the  provision  in  §  6,  that  'no  ac- 
tion shall  be  maintained  under  thb 
act  unless  commenced  within  two 
years  from  the  day  the  cause  of  ac- 
tion accrued.'  Whether  in  what  was 
done  this  restriction  was  in  effect 
disregarded  is  a  Federal  question, 
and  subject  to  re-examination  here ; 
.  .  .  Atlantic  Coast  Line  R.  Co. 
V.  Burnette,  289  U.  S.  199,  60  L.  ed. 
226,  36  Sup.  Ct  Rep.  75,  17  N.  C. 
C.  A.  144.  If  the  amendment  mere- 
ly expanded  or  amplified  what  was 
allied  in  support  of  the  cause  of 
action  already  asserted,  it  related 
back  to  the  commencement  of  the 
action,  and  was  not  affected  by  the 
intervening  lapse  of  time.  Texas  ft 
P.  R.  Co.  V.  Cox,  146  U.  S.  59a,  60S, 
604,  36  L.  ed.  829,  882,  883,  12  Sup. 
Ct.  Rep.  905;  Atlantic  &  P.  R.  Co. 
V,  Laird,  164  U.  S.  393,  41  L.  ed. 
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485,  17  Sup.  Ct.  Rep.  120 ;  Hutchin- 
son V.  Otis,  190  U.  S.  552,  555,  47 
L.  ed.  1179,  1181.  23  Sup.  Ct.  Rep. 
778;  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  576,  57  L.  ed. 
355,  363,  33  Sup.  Ct.  Rep.  135,  Ann. 
Cas.  1914B,  134;  Crotty  v.  Chicago 
G.  W.  R,  Co.  95  C.  C.  A.  91, 169  Fed. 
593.  But  if  it  introduced  a  new  or 
different  cause  of  action,  it  was  the 
equivalent  of  a  new  suit,  as  to  which 
the  running  of  the  limitation  was 
not  theretofore  arrested.  Sicard  v. 
Davis,  6  Pet.  124,  140,  8  L.  ed.  342, 
348 ;  Union  P.  R.  Co.  v.  Wyler,  158 
U.  S.  285,  39  L.  ed.  983,  15  Sup.  Ct. 
Rep.  877 ;  United  States  v.  Dalcour, 
203  U.  S.  408, 423,  51  L.  ed.  248,  251, 
27  Sup.  Ct.  Rep.  58." 

After  this  the  court  pointed  out 
that  certain  allegations  in  the  orig- 
inal declaration,  in  no  way  connected 
v^ith  the  happening  of  the  accident, 
but  merely  descriptive  of  the  char- 
acter of  the  d^endant  railroad, 
might  be  taken  as  consistent  with  a 
recovery  under  the  act  of  Congress, 
and  that  the  absence  from  such  dec- 
laration of  any  mention  of  the  laws 
of  Virginia,  the  state  in  which  the 
action  was  instituted,  was  ''at  least 
consistent  with  their  inapplicabil- 
ity." Then  the  court  concluded :  "In 
these  circumstances,  while  the  ques- 
tion is  not  free  from  difficulty,  we 
cannot  say  that  the  court  erred  in 
treating  the  original  complaint  as 
pointing,  althou^  only  imperfectly, 
to  a  cause  of  action  under  the  law 
of  Congress.  And,  this  being  so,  it 
must  be  taken  that  the  amendment 
merely  expanded  or  amplified  what 
was  alleged  in  support  of  that  cause 
of  action,  and  related  back  to  the 
commencement  of  the  suit,  w^hich 
was  before  the  limitation  had  ex- 
pired." 

Surely  this  decision  should  be  ac- 
cepted as  controlling  the  present 
case ;  fbr  here,  as  there,  the  original 
declaration,  whil^  not  averring  the 
act  of  Congress,  or  facts  bringing 
the  plaintiff's  cause  of  action  direct- 
ly thereunder,  contains  nothing  in-* 
consistent  therewith ;  hence,  in  view 
ef  the  defendant's  admission  it  was 
engaged    in    interstate    commerce, 


and  that  the  plaintiff  was  so  em- 
ployed when  injured,  the  declaration 
should  be  held  sufficient,  and  the 
amendment  as  merely  "expanding  or 
amplifying"  the  cause  of  action  orig- 
inally stated. 

The  remaining  cases  chiefly  relied 
upon  by  the  appellant  are  easily  dis- 
tinguished from  the  one  at  bar.  In 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup. 
Ct.  Rep.  651,  Ann.  Cas.  1914C,  156, 
the  action  was  by  the  widow  and 
parents  of  an  employee  of  the  de- 
fendant railroad  to  recover  for  his 
death.  The  plaintiff's  petition  con- 
tained nothing  to  indicate  that  the 
accident  happened  in  the  course  of 
interstate  commerce.  The  defend- 
ant excepted  to  the  pleading  on  the 
ground  that  it  did  not  show  whether 
the  action  was  brought  under  the 
state  or  Federal  law.  If  the  Federal 
law  applied, — and  the  evidence 
showed  it  did, — then  the  suit  was 
by  the  wrong  party,  as  the  United 
States  statute  requires  the  action  to 
be  in  the  name  of  the  personal  rep- 
resentative of  the  deceased.  The 
plaintiffs  elected  to  stand  by  their 
petition  as  originally  stated.  On 
appeal  the  Supreme  Court  reversed, 
"without  prejudice  to  such  rights  as 
the  personal  representative  of  the 
deceased  may  have,"  saying:  "The 
plaintiffs  .  .  .  stood  by  their 
petition.  It  was  to  the  case  therein 
stated  that  the  defendant  was  called 
upon  to  make  defense.  .  .  .  When 
the  evidence  was  adduced  it  devel- 
oped that  the  real  case  was  not  con- 
trolled by  the  state  statute,  but  by 
the  Federal  statute.  In  short,  the' 
case  pleaded  was  not  proved,  and 
the  case  proved  was  not  pleaded.  In 
that  situation  the  defendant  inter- 
posed the  objection,  grounded  on  the 
Federal  statute,  that  the  plaintiffs 
were  not  entitled  to  recover  on  the 
case  proved." 

The  above  decision  simply 
amounts  to  this :  There  could  be  no 
recovery  in  the  suit  as  instituted; 
for  the  evidence  showed  that  the 
case  fell  within  the  act  of  Congress, 
and  the  parties  named  as  plaintiffs 
were  without  authority  to  sue  under 
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the  Federal  law.  In  short,  the  par- 
ties plaintiff  were  entitled  to  sue 
under  the  state  law,  but  not  under 
the  Federal  statute,  whereas,  under 
the  evidence  adduced,  the  latter  was 
the  only  law  which  could  be  applied; 
therefore  the  Supreme  Court  prop- 
erly said  that  the  case  pleaded  was 
not  proved,  and  the  case  proved  was 
not  pleaded.  In  connection  with  this 
Seale  Case  consider  the  discussion 
of  Missouri,  K.  &  T.  R.  Co.  v.  Wulf , 
226  U.  S.  570,  57  L.  ed.  355,  33  Sup, 
Ct.  Rep.  135,  Ann.  Cas.  1914B,  134. 
Also  see  Winfree  v.  Northern  P.  R. 
Co.  227  U.  S.  296,  302,  67  L.  ed.  518, 
520,  33  Sup.  Ct.  Rep.  273,  a  case 
involving  the  same  act  of  Congress 
which  is  now  before  us,  where  it  was 
expressly  held  that  ''damages  to  his 
[the  decedent's]  estate  [under  the 
Federal  statute]  would  be  a  distinct 
cause  of  action  from  damages  to  his 
parents  [under  a  state  statute],'' 
the  principle  of  which  ruling,  when 
kept  in  mind,  makes  plain  the  deci- 
sion in  St.  Louis,  S.  F.  &  T.  R.  Co. 
v.  Seale,  supra.  The  case  at  bar 
differs  from  the  one  just  reviewed  in 
that  here  there  is  nothing  whatever 
in  the  party  plaintiff  or  in  the  aver- 
ments of  his  declaration  inconsist- 
ent with  an  action  under  the  Federal 
law,  and,  in  addition,  we  have  the 
element  of  the  admission  of  record 
previously  discussed. 

The  present  case  is  readily  dis- 
tinguishable from  Allen  v.  Tusca- 
rora  Valley  R.  Co.  229  Pa.  97,  30 
L.R.A.(N.S.)  1096, 140  Am.  St.  Rep. 
714,  78  Atl.  34;  Brinkmeier  v.  Mis- 
souri  P.  R.  Co.  224  U.  S.  268,  56  L. 
ed.  758,  32  Sup.  Ct.  Rep.  412,  and 
other  like  authorities,  which  hold 
that  there  can  be  no  recovery  under 
the  original  Federal  Safety  Appli- 
ance Act  of  March  2,  1893  (chap. 
196,  §  2,  27  Stat,  at  L.  531,  Comp. 
Stat.  §  8606,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1161),  unless  the  statute  is 
either  expressly  declared  upon  or 
the  plaintiff  avers  a  breach  of  its 
provisions  in  his  statement  of  claim. 
The  Safety  Appliance  Act  is  not  of 
the  character  of  the  Employers'  Li- 
ability Act.  The  latter  ordains 
broad  general  rules  of  public  policy, 


and,  within  its  field,  not  only  super- 
sedes the  common  law,  but  all  rel- 
evant state  enactments,  while  the 
former  is  one  which  ordains  a  mi- 
nute, physical  regulation,  to  wit, 
that  a  certain  kind  of  mechanical 
contrivance,  or  coupler,  must  be  used 
upon  all  cars  engaged  in  interstate 
commerce.  Hence,  of  course,  if  one 
desires  to  recover  because  of  a 
breach  of  this  special  regulation,  he 
must  bring  his  declaration  strictly 
within  the  provisions  of  the  statute 
which  ordains  it.  The  case  of  Grand 
Trunk  Western  R.  Co.  v.  Lindsay, 
233  U.  S.  42,  58  L.  ed.  838,  34  Sup. 
Ct.  Rep.  581,  Ann.  Cas.  1914C,  168, 
shows,  however,  that  even  when  the 
Safety  Appliance  Act  is  expressly 
pleaded,  all  the  provisions  of  the 
Employers'  Liability  Act  apply, 
though  the  latter  is  not  referred  to 
in  the  pleadings.  Whether  or  not 
the  distinction  which  we  have  drawn 
be  sound  is  not  important,  however, 
for,  as  already  pointed  out,  here  the 
defendant  had,  in  effect,  conceded  in 
the  court  below  that  the  Federal 
law  controlled,  before  raising  the 
inconsistent  contention  that  the  rel- 
evant act  of  Congress  could  not  ap- 
ply because  of  the  plaintiff's  failure 
to  plead  it.  Union  P.  R.  Co.  v.  Wy- 
ler,  158  U.  S.  285,  39  L.  ed.  983,  15 
Sup.  Ct.  Rep.  877,  is  suflSciently  dis- 
tinguished in  the  Wulf  Case»  supra. 

The  defendant  relies  largely  upon 
an  excerpt  from  Mr.  Justice  Mc- 
Reynold's  opinion  in  Garrett  v. 
Louisville  &  N.  R.  Co.  235  U.  S.  308, 
59  L.  ed.  242,  35  Sup.  Ct.  Rep.  32. 
which  was  an  action  under  the  Em- 
ployers' Liability  Act,  where  the 
declaration  was  held  defective  be- 
cause it  contained  no  averment  of 
pecuniary  loss  to  the  plaintiff,  the 
court  saying:  "Where  any  fact  is 
necessary  to  be  proved  in  order  to 
sustain  the  plaintiff's  right  of  recov- 
ery, the  declaration  must  contain  an 
averment  substantially  of  such  fact 
in  order  to  let  in  tfie  proof,  .  .  . 
so  that  the  parties  may  conie  pire- 
pared  with  their  evidence,  and  not 
be  taken  by  surprise." 

The  principle  just  quoted  is  a  cor- 
rect statement  of  a  genei'al  rule; 
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but,  if  in  the  Garrett  Case  the  de- 
fendant had,  as  in  the  case  at  bar, 
expressly  admitted  oi^  the  record, 
during  the  course  of  the  presenta- 
tion of  the  plaintiffs'  evidence,  the 
latter's  pecuniary  loss,  it  is  not 
within  the  bounds  of  reason  to  sup- 
pose that  under  such  circumstances 
a  judgment  for  the  plaintiff  would 
have  been  reversed  because  of  the 
absence  of  an  averment  of  pecuniary 
loss  in  the  declaration;  not  only 
was  no  such  admission  made  in  the 
Garrett  Case,  but  there  the  plaintiff 
i-efused  to  amend  his  declaration 
when  offered  an  opportunity  so  to 
do.  Of  course,  in  the  case  before  us 
for  decision  there  was  no  surprise, 
either  actual  or  legal. 

As  stated  at  the  beginning  of  this 
dissent,  I  do  not  feel  that  the  present 
case  turns  on  a  question  of  pleading, 
but,  if  it  did,  I  am  of  opinion  the 
X>laintiff'8  original  declaration  was 
sufficient  to  sustain  the  judgment; 
for,  while  there  is  nothing  therein 
to  indicate  the  action  occurred  in 
interstate  commerce,  yet,  on  the  oth- 
er hand,  there  is  nothing  to  exclude 
that  idea.  Kansas  City  We^em  R, 
Co.  V.  McAdow,  240  U.  S.  51,  60  L. 
ed.  520,  36  Sup.  Ct.  Rep.  252,  UN. 
CCA.  857.  In  certain  instances, 
where  a  legislative  enactment  cre- 
ates in  detail  a  right  or  duty  new 
to  the  law,  for  instance,  the  Federal 
Safety  Appliance  Act,  or,  again. 
Inhere  a  plaintiff  has  a  choice  be- 
tween the  common  law  and  a  stat- 
ute, it  may  be  necessary  to  plead  the 
latter  in  a  declaration  claiming  dam- 
ages by  reason  of  a  breach  thereof ; 
but  that  is  not  this  case.  Here  the 
ordinary  rule  applies  that  it  is  not 
necessary  to  plead  an  act  of  as- 
sembly; for,  though  the  law  thus 
established  is  to  govern  when  ap- 
plicable, yet  it  is  not  part  of  the 
cause  of  action;  or,  to  speak  more 
specifically,  while,  in  the  contin- 
gency  of  certain  defenses  being 
offered,  the  nonapplication  of  the 
Federal  Employers'  Liability  Act 
might,  in  the  end,  serve  to  defeat 
the  plaintiff,  yet,  since  the  right  to 
sue  in  no  jsense  depended  upon  it,  the 
act  could  not  be  said  to  enter  into 


his  cause  of  action.  Ordinarily  it  is 
only  essential  to  plead  the  facts 
showing  the  plaintiff's  right  and  the 
defendant's  violation  thereof,  and  in 
so  doing  it  is  never  required  that  a 
defense  shall  be  anticipated;  but 
even  assuming  that,  generally  speak- 
ing, it  is  the  duty  of  a  plaintiff,  in 
a  case  like  the  present,  in  some  way 
to  indicate  in  his  declaration  that 
the  Act  of  1908,  supra,  is  depended 
upon,  and  to  prove  facts  showing  his 
case  to  be  Mithin  the  statute,  then 
we  come  back  to  my  original  posi- 
tion concerning  the  admission  by  the 
defendant.  In  this  connection  see 
Noel  V.  Kessler,  252  Pa.  244,  97  Atl. 
446,  where  we  recently  held  that  de- 
fendants, "by  their  admissions  in 
the  pleadings,  could  waive  the  prop- 
er and  necessary  averments  in  the 
statement,  and  if  they  did  so  they 
cannot  on  this  appeal,  after  a  trial 
.  .  .  on  the  merits,  object  to  the 
informalities  of  the  statement.'* 
This  was  said  in  a  contract  case,  but 
it  was  an  instance  where  the  so- 
called  "informality"  concerned  a 
vital  matter  of  substance.  Since 
the  abandonment  of  special  plead- 
ing, much  that  was  formerly  devel- 
oped in  that  way  prior  to  trial  is 
now  accomplished  by  formal  admis- 
sions of  record  at  the  time  of  trial. 
With  us  in  trespass  the  general  is- 
sue is  the  only  plea  permitted ;  hence 
in  a  negligence  case  there  could  be 
no  sudi  admissions  as  those  referred 
to  in  the  above  quotation,  i.  e.,  in 
the  pleadings;  for,  under  our  prac- 
tice in  such  cases,  all  admissions  by 
the  defendant  must  be  made  by 
written  stipulation  or  orally  in  court, 
but,  when  so  made,  ex  necessitate, 
they  should  have  the  same  force  and 
be  given  the  like  effect  as  though 
contained  in  a  formal  pleading.  Of 
course,  a  fact  that  is  at  issue,  in  the 
sense  that  it  is  controverted,  must, 
as  a  general  rule,  have  had  an  aver- 
ment in*the  pleadings  to  support  it; 
but  a  fact  admitted  of  record,  no 
matter  how  material  it  may  be, 
stands  on  a  different  footing.  An 
unrestricted  admission  of  record  is 
more  than  merely  evidential  in  ef- 
fect, for  it  not  only  grants  the  fact 
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in  question,  but  also  its  admissibil- 
ity, and  to  this  extent,  at  least,  suck 
an  admission  tacitly  concedes  the 
pleadings  in  the  case  to  be  good 
and  sufficient.  Therefore,  in  this 
case,  after  counsel  made  the  before- 
quoted  admission,  without  either 
qualification  or  restriction,  for  the 
purpose  of  the  trial,  it  was,  in  effect, 
conceded  the  defendant  had  know- 
ledge of  the  fact  that  the  accident 
under  investigation  had  happened  in 
interstate  commerce,  and  that  the 
plaintifT  so  claimed,  just  as  much  as 
though  the  latter  had  either  been 
put  formally  on  notice  thereof  by 
an  averment  in  the  declaration  or 
had  admitted  it  by  an  answer  in 
the  nature  of  a  plea ;  and  the  defend- 
ant could  not  subsequently  avoid  the 
force  of  this  admission  by  complain- 
ing that  the  plaintiff  had  failed 
formally  to  declare  the  facts  com- 
prehended therein.  To  my  mind  it 
is  losing  sight  of  the  realities  of 
the  situation,  and  playing  with  the 
administration  of  the  law,  to  permit 
one,  after  making  such  an  admis- 
sion, to  assume  the  position  that, 
because  the  statement  of  claim 
failed  to  inform  the  defendant  of 
that  which  it  admittedly  already 
knew,  the  plaintiff  could  not  take 
advantage  of  the  real  facts  in  the 
case  and  the  court  could  not  admin- 
ister the  only  law  applicable  thereto. 
I  think  the  Supreme  Court  of  the 
United  States  never  intended  to  rule 
as  a  governing  general  principle 
that,  if  an  injured  plaintiff  inciden- 
tally avers  the  fact  that  the  defend- 
ant's railroad  traverses  more  than 
one  state,  then  the  Federal  Employ- 
ers' Liability  Act  will  apply  to  his 
cause  of  action  (even  though,  as  in 
the  Wulf  Case,  226  U.  S.  570,  57  L. 
ed.  356,  33  Sup.  Ct.  Rep.  13^,  Ann. 
Cas.  1914B,  134,  such  plaintiff  fur- 
ther expressly  avers  that  he  depends 
upon  the  local  law),  whereas,  if  he 
fails  to  inform  the  railroad,  by  an 
averment  in  his  declaration,  of  the 
terminal  points  of  its  line,  then  the 
Federal  law  will. not  apply  (even 
though,  as  in  the  present  case,  the 
defendant  as  all  times  knew  the  ac- 
cident in  controversy  happened  on 


its  road  to  an  employee,  while  «i- 
gaged  in  the  transaction  of  inter- 
state business).  In  this  conneetios, 
it  seems  to  me,  the  majority  of  our 
court,  in  reading  the  recent  deci- 
sions of  the  Federal  Supreme  Court, 
lay  undue  emphasis  upon  certain 
passages  from  the  Wulf  and  Renn 
opinions,  supia.  To  my  mind,  the 
passages  in  question  represent  rel- 
evant judicial  make- weights,  proper 
under  the  peculiar  facts  of  those 
particular  cases;  but  were  not  in- 
tended as  statements  of  restrictive 
general  principles  to  control  all  fu- 
ture actions  for  injuries  to  railroad 
employees,  particularly  where,  as 
here,  it  is  unrestrictedly  »id  unqual- 
ifiedly admitted  at  trial  that  such  in- 
juries happened  in  the  course  of  in- 
terstate commerce. 

Moreover,  in  a  case  such  as  the 
one  now  before  us,  where  the  plain- 
tiff's employer  relies  upon  a  d^ense 
which  is  repudiated  by  the  United 
States  law  as  against  public  policy, 
and  which,  since  the  happening  of 
the  accident  that  gave  rise  to  the 
plaintiff's  injury,  has,  for  a  like  rea- 
son, be^en  forbidden  by  statate  in 
our  own  state  (see  §  204  of  article  2, 
Act  June  2,  1915  [P.  L.  736]),  it 
seems  to  me  that  this  court  should 
not  be  astute  to  find  reasons  for  re- 
versing the  judgment  entered  below, 
particularly  when  we  have  already 
held,  in  reviewing  a  prior  trial  (245 
Pa.  443,  91  Atl.  854),  that  on  the 
pleadings  as  originally  made  the  is- 
sues involved  were  for  the  jury. 

Before  concluding,  it  may  not  be 
amiss  to  note  that  at  the  former 
trial  of  this  case  there  also  was  an 
unrestricted  and  unqualified  admis- 
sion that  the  accident  to  the  plaintiff 
occurred  in  the  course  of  interstate 
commerce.  See  Hogarty  v.  Phila- 
delphia &  R.  R.  Co.  245  Pa.  443,  446, 
91  Atl.  854.  Hence  the  amendment 
of  the  declaration  subsequently  per- 
mitted merely  made  the  pleadings 
accord  with  the  real  facts  involved, 
as  they  had  previously  been  agreed 
to  by  counsel  for  the  defendant ;  but, 
however  this  may  be,  under  Chicago 
&  A.  R.  Co.  V.  Wagner,  239  U.  S- 
452,  60  L.  ed.  879,  36  Sup.  Ct  Rep. 
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135,  17  N.  C.  C.  A.  1087,  and  other 
authorities  herein  cited,  after  the  de- 
fendant's admissions  of  record,  the 
case  ander  review  should  not  be 
made  to  turn  on  a  mere  question  of 
pleading. 

I  cannot  agree  with  the  majority 
view,  as  written  by  our  honored 
Chief  Justice,  that  the  recent  deci- 
sions of  the  Supreme  Court  of  the 
United  States  compel  a  reversal  of 
the  present  judgment    On  the  con- 


ttttry,  I  strongly  fee)  that,  under  a 
proper  reading  of  the  relevant 
authorities  on  the  admitted  facts  at 
bar,  the  defense  depended  upon  was 
not  available,  and  the  plaintiff  should 
hold  his  verdict ;  therefore,  I  dissent. 

Petition  for  writ  of  error  dis- 
missed by  the  Supreme  Court  of  the 
United  States,  October  20,  1919  (U. 
S.  Adv.  Ops.  1919-20,  p.  49)  250  U. 
S.  650,  63  L.  ed.  1189^  40  Sup.  Ct. 
Rep.  12, 


ANNOTATION. 

AmencBng  complaint,  after  limitation  period  hat  expired,  to  as  to  come  witiiai 
Federal  Einployers'  Liability  Act  ai  changing  the  caiae  of  action. 


I.  Introduction,    1405. 
II.  Doctrine   that   amendment  does   not 
state  new  cause  of  action: 

a.  In  general,  1406y 

b.  View  that  pl^tdings  should  b^ 

liberally  construed  to  state 
cause  of  action  under  Federal 
statute,  1414. 

m.  View  that  amendment  states  new 
cause  of  action,  1419. 

IV.  Miscellaneous,  1424. 

J.  Inti^0dn*eUon. 

The  general  rule  appears  to  tie  weU 
established  that  an  amendment  to  a 
declaration,  which  does  hot  set  up  a 
new  cause  of  action  or  make  a  new 
demand,    relates    back    to    the    com- 
mencement   of   the    action,    and   the 
running  of  the    statute    against    the 
claim  so  pleaded  is  arrested  at  that 
point;     in    other    words,    when    an 
amendment,  or  an    additional    count, 
is    brought    into    a    pending    action 
merely  to  restate  in  a  different  form 
the  same  cause  of  action    originally 
pleaded,  it  relates  back  to  the  begin- 
ning of  the  action,  and  is  not  affected 
by  the  circumstance  that  the  period 
set  by  the  Statute  of  Limitations  ex- 
pired after  the  suit  was  brought.   On 
the  other  hand,  when  a  cause  of  ac- 
tion set  forth  in  an  amended  pleading 
in  a  pending  litigation  is  new,  differ* 
ent,  and  distinct  from  that  originally 
set  up,  there  is  no  relation  back,  but 
the  new  pleading  is  equivalent  to  the 
bringing  of  a  new    action,    and    the 
Statute  of  Limitations   runs   against 


the  new  cause  of  action  down  to  the 
time  it  is  .introduced.  These  rules 
are  supported  by  many  authorities. 

There  seems  to  be  a  conflict  among 
the  different  jurisdictions  on  the  gen- 
eral proposition  whether  a  cause  of 
action  at  common  law  and  one  based 
upon  a  statute,  or  a  cause  of  action 
based  upon  a  statute  of  one  state  and 
one  based  upon  a  statute  of  another 
state  or  a  Federal  statute,  where  the 
basic  transaction  is  the  same,  are  the 
same  cause  of  action,  or  are  different 
and  distinct  from  each  other.  If  they 
are  the  same,  an  amendment  chang- 
ing fnnn  one  to  the  other  after  the 
Statute  of  Limitations  has  run  is 
proper,  and  relates  back  to  the  time 
of  the  original  pleading,  so  as  to 
avoid  the  bar  of  the  statute;  but  if 
they  are  held  to  be  different  and  dis- 
tinct from  each  other,  the  amend- 
ment, in  some  jurisdictions,  is  net  al- 
lowed after  the  limitation  period  has 
elapsed;  while  in  others  it  is  permit- 
ted, but  a  plea  of  the  Statute  of  Lim- 
itations is  thereafter  allowed  as  a 
bar  to  recovery  upon  the  amendment. 

As  illustrating  the  divergence  of 
opinion  on  this  general  proposition, 
attention  is  called  to  the  following, 
among  other  cases,  involving  amend- 
ments from  the  common  law  to  stat- 
utes as  affected  by  Statutes  of  Limi- 
tations: Alabama  Consol.  Coal  A  I. 
Co.  V.  Heald  (1908)  154  Ala.  5S0,  45 
So.  686,  later  appeal  in  (1910)  168 
Ala.  626,   6S  So.    162;    Henderson  v. 
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Moweaqua  Coal  Mib.  &  Mfg.  Co. 
(1908)  145  IIJ.  App.  637;  Wasson  v. 
Boland  (1909)  136  Mo.  App.  622,  118 
S.  W.  663.  As  involving  amendments 
from  statute  to  common  law:  Townes 
V.  Dallas  Mfg.  Co.  (1908)  154  Ala. 
612,  45  So.  696;  Bradley  v.  Chicago- 
Virden  Coal  Co.  (1907)  231  111.  622, 
83  N.  E.  424;  Oolitic  Stone  Co.  v. 
Ridge  (1910)  174  Ind.  558,  91  N.  E. 
944.  And  as  involving  change  from 
a  statute  of  one  jurisdiction  to  stat- 
ute of  another:  De  Valle  Da  Costa 
V.  Southern  P.  Co.  (1910)  100  C.  C.  A. 
313,  176  Fed.  843,  writ  of  certiorari 
denied  in  (1910)  217  U.  S.  606,  54  L. 
ed.  900,  30  Sup.  Ct.  Rep.  696,  and 
Wingert  v.  Carpenter  (1894)  101 
Mich.  395,  59  N.  W.  662. 

li,  Dortvifw    thai    ammdment    doen    not 
siafr  new  rause  of  action. 

a.  in  ffen^ftHti. 

The  authorities  on  the  question  in- 
dicated in  the  title  to  the  present  an- 
notation are  conflicting.  While  the 
doctrine  of  the  reported  case 
(HoGABTY  v.  Philadelphia  &  R.  R. 
Co.  ante,  1386),  that  an  action  based 
on  the  common  law  for  personal  in- 
jury of  a  railroad  employee  cannot 
be  amended  so  as  to  count  upon  the 
Federal  Employers'  Liability  Act, 
after  the  limitation  provided  by  that 
act  has  elapsed,  is  supported  by  some 
authorities  cited  later  in  the  note, 
the  conclusion  reached  does  not  seem 
to  be  in  accord  with  the  apparent 
weight  of  authority.  This  is  true 
not  so  much  because  the  courts  have 
declared  a  different  rule  of  law,  but 
because,  by  a  liberal  construction  of 
the  pleadings,  they  have  construed 
the  original  complaint  as  stating, 
though  defectively,  a  cause  of  action 
under  the  Federal  statute.  But  even 
apart  from  this  consideration,  by 
which  many  of  the  courts  have 
reached  a  different  conclusion  from 
that  reached  in  the  HOGARTY  Case, 
there  are  a  number  of  authorities 
which  seem  to  support  a  different 
rule  of  law  from  the  doctrine  of  that 
case,  and  to  take  the  view  that  a  com* 
plaint  which  attempts  to  state  a 
cause  of  action  at  common  law,  or 
under  a  state  statute,  and  does  not 


allege  facts  sufficient  to  bring  the 
case  under  the  Federal  Employers' 
Liability.  Act,  may  be  amended  so  as 
to  bring  the  case  within  that  act,  al- 
though the  period  of  limitations  pre- 
scribed thereby  has  elapsed;  in  other 
words,  that  the  amendment  is  not  the 
beginning  of  a  new  action,  so  as  to 
subject  it  to  limitations,  but  relates 
hack  to  the  filing  of  the  original  com- 
plaint. 

United  States,— St.  Louis,  S,  F.  &  T. 
R.  Co.  V.  Smith  (1916)  243  U.  S.  630, 
61  L.  ed.  938,  37  Sup.  Ct.  Rep.  477, 
affirming  (1914)  —  Tex.  Civ.  App. 
— ,  171  S.  W.  512  (state  statute); 
Smith  V.  Atlantic  Coast  Line  R.  Co. 
(1913)  127  C.  C.  A.  311,  210  Fed.  761. 

Colorado. — Wilson  v.  Denver  &  R. 
G.  R.  Co.  (1920)  —  Colo.  — ,  187  Pac 
1027  (state  statute). 

GeiMrgia. — Gainesville  Midland  R. 
Co.  V.  Vandiver  (1914)  141  Ga.  350, 
80  8.  E.  997  (state  statute). 

Iowa. — Basham  v.  Chicago  G-  W. 
R.  Co.  (1916)  178  Iowa,  998.  154  N. 
W.  1019,  157  N.  W.  192  (state  stat- 
ute). 

Kentucky. — Cincinnati,  N.  O.  A  T. 
P.  R.  Co.  V.  Goode  (1915)  163  Ky.  60, 
173  S.  W.  329;  Baltimore  &  O.  R.  Co. 
V.  Smith  (1916)  169  Ky.  593,  L^A, 
1918F,  1205,  184  S.  W.  1108. 

Louisianiu — Lanis  v.  Illinois  C.  R. 
Co.  (1916)  140  La.  1,  72  So.  788. 

Michigan. — Jorgenson  v.  Grand 
Rapids  &  L  R.  Co.  (1915)  189  Mich. 
537,  155  N.  W.  535  (state  statute). 
See.  also  Femette  v.  Pere  Marquette 
R.  Co.  (1913)  175  Mich.  653,  141  N. 
W.  1084,  144  N.  W.  834. 

MississippL — Broom  v.  Southern 
R.  Co.  (1917)  115  Miss.  493,  76  So- 
525. 

New  York, — Kinney  v.  Hudson 
River  R.  Co.  (1916)  98  Misc.  11,  162 
N.  Y.  Supp.  42,  affirmed  without  opin- 
ion in  (1917)  177  App.  Div.  948,  164 
N.  Y.  Supp.  1098  (but  see  later  ap- 
peal, set  out  infra). 

Tennes8ee.>-J^^ashville,  C.  &  St.  L. 
R.  Co.  V.  Anderson  (1916)  134  Tenn. 
666,  L.R,A.1918C,  1115,  185  S.  W.  677, 
Ann.  Cas.  1917D,  902  (state  statute). 

Texas.— Ft.  Worth  Belt  R.  Go.  ▼. 
Jones  (1916)  —  Tex.  Civ.  App.  — , 
182  S.  W.  1184;  Pope  v.  Kansas  City. 
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M.  &  O.  R.  Co.  (1918)  —  Tex.  — ,  207 
S.  W.  614;  Bird  v.  Ft.  Worth  &  R.  G. 
R.  Co.  (1918)  —  Tex.  — ,  207  S.  W. 
618. 

Wisconsin, — Curtice  v.  Chicago  & 
N.  W.  R.  Co.  (1916)  162  Wis,  421, 
L.R.A.1916D,  316,  156  N.  W.  484,  later 
appeal  to  same  effect  in  (1918)  166 
Wis.  594,  166  N.  W.  444,  petition  for 
certiorari  denied  in  (1917)  247  U.  S. 
610,  62  L.  ed.  1242,  38  Sup.  Ct.  Rep. 
578  (complaint  for  personal  injuries 
apparently  based  on  state  law).  See 
also  Callahan  v.  Chicago  &  N.  W.  R. 
Co.  (1915)  161  Wis,  288,  154  N.  W. 
449. 

The  effect  of  the  Federal  Employ- 
ers' Liability  Act,  in  cases  to  which 
it  is  applicable,  is  to  abolish  the  de- 
fense embodied  in  the  so-called  fel- 
low-servant doctrine;  to  abolish  the 
defense  of  contributory  negligence  in 
all  cases  where  the  injury  was  con- 
tributed to  by  the  violation  by  the 
carrier  of  any  statute  enacted  for  the 
safety  of  its  employees,  and,  in  all 
other  cases,  to  establish  the  doctrine 
of  comparative  negligence,  so  that 
the  contributory  negligence  of  the 
employee  will  not  bar  a  recovery,  but 
merely  diminishes  the  damages;  to 
abrogate  the  defense  of  assumption 
of  risk  in  all  cases  where  the  injury 
was  contributed  to  by  the  violation 
by  the  carrier  of  any  statute  enacted 
for  the  safety  of  employees;  and  to 
prevent  the  common  carrier  from  ex- 
empting itself  from  liability  under 
the  act  by  any  contract,  rule,  regula- 
tion, or  other  device.  Although  the 
Federal  Act  is  supreme  in  its  field, 
and  where  the  facts  bring  the  case 
within  its  scope  no  recovery  can  be 
had  under  any  other  law,  yet  it  has 
been  held  that  the  state  law  governs 
'in  all  matters  not  expressly  pro- 
vided for  in  the  statute,  such  as  the 
sufficiency  of  a  general  allegation  of 
negligence  (Louisville  &  N.  R,  Co.  v. 
Stewart  (1913)  156  Ky.  550,  161  S. 
W.  557) ;  the  rules  of  evidence  gov- 
erning an  action  brought  under  the 
statute  (Kansas  City  Southern  R.  Co. 
V.  Leslie  (1914)  112  Arlu  305,  167  S. 
W.  83,  Ann.  Cas.  1915B,  834);  the 
sufficiency  of  the  evidence  (Louis- 
ville t  N.  R.  Co.  V.  Johnson   (1914) 


161  Ky.  824,  171  S.  W.  847).  As  the 
act  does  not  attempt  to  define  negli- 
gence, the  question  as  to  what  con- 
stitutes negligence  will  be  deter- 
mined by  the  state  law.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Swann  (1914) 
160  Ky.  458,  L.R.A.1915C,  27,  169  S. 
W.  886.  Probably  the  most  important 
change  in  the  common  law  made  by 
the  Federal  statute  is  the  abrogation 
of  the  so-called  fellow-servant  doc- 
trine, so  that  a  common  carrier  is  li- 
able for  an  injury  to  an  employee, 
although  such  injury  was  caused  by 
the  negligence  of  a  fellow  servant. 

It  is  said  in  Smith  v.  Atlantic  Coast 
Line  R.  Co.  (1913)  127  C.  C.  A.  311, 
210  Fed.  761,  that  the  Federal  statute 
does  not  deal  with  the  cause  of  ac- 
tion, so  far  as  negligence  is  con- 
cerned, but  with  the  defenses  that 
may  be  allowed  and  the  measure  of 
the  recovery.  And  some  of  the  cases 
in  which  it  has  been  held  that  the 
cause  of  action  was  not  changed  by 
an  amendment  of  a  complaint  based 
on  a  state  law,  or  on  the  common  law, 
so  as  to  show  a  statement  of  facts 
within  the  Federal  statute,  may  per- 
haps be  explained  on  this  ground. 

And  in  Kinney  v.  Hudson  River  R. 
Co.  (1916)  98  Misc.  11,  162  N.  Y. 
Supp.  42,  the  court  stated  that  the 
Federal  decisions  on  the  Federal  Em- 
ployers' Liability  Act  were  clearly  to 
the  effect  that  the  statute  did  not 
create  a  new  or  different  cause  of  ac- 
tion, but  simply  abolished  the  fellow- 
servant  rule,  and  modified  the  com- 
mon law  as  to  contributory  negli- 
gence and  in  other  respects;  but  that 
the  right  of  action  was  not  affected 
by  it. 

In  Koennecke  v.  Seaboard  Air  Line 
R.  Co.  (1915)  101  S.  C.  86,  85  S.  E. 
374,  so  far  as  appears,  the  Statute  of 
Limitations  was  not  involved,  but  in 
taking  the  view  that  an  amendment 
in  an  action  for  death  of  a  railway 
employee  so  as  to  bring  the  case  spe- 
cifically within  the  Federal  statute. 
— the  complaint  having  originally 
stated  a  cause  of  action  under  a  state 
statute — did  not  introduce  a  new 
cause  of  action,  the  court  said: 
"Strictly  and  very  technically  speak- 
ing it  may   be   that   the   amendment 


1408 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  AX.R. 


substituted  one  cause  of  action  for 
another,  though  it  would,  perhaps, 
be  more  nearly  correct  to  say  that  the 
cause  of  action  is  the  same,  whether 
the  action  be  brought  and  tried  under 
the  state  or  Federal  law;  and,  since 
the  principal  differences  between  an 
action  under  the  state  and  Federal 
law  lie  in  the  authority  by  which 
the  right  of  action  is  given,  and  in 
some  of  the  rules  of  law  applicable  in 
the  determination  of  the  rights  of  the 
parties,  they  relate  to  form  and  pro- 
cedure rather  than  to  substance.  So 
that  it  would  rarely  happen  that  a 
shifting  from  one  to  the  other  would 
work  prejudicial  surprise."  The  de- 
cision is  affirmed  in  (1915)  239  U.  S. 
352,  60  L.  ed.  324,  36  Sup.  Ct.  Rep. 
126,  11  N.  C.  C.  A.  165. 

We  do  not  understand  the  conten- 
tion to  be,  said  the  court  in  Lanis  v, 
Illinois  C.  R.  Co.  (1916)  140  La,  1,  72 
So.  IBS,  that  the  statute  or  law,  un- 
der authority  of  which  an  action  is 
brought,  is  the  cause  of  action. 

The  declaration  in  Broom  v.. South- 
ern R.  Co.  (1917)  115  Miss^  493,  76 
So.  525,  supra,  stated  a  cause  of  ac- 
tion, the  court  said,  under  the  state 
law;  it  alleged  that  the  deceased, 
while  on  duty  as  an  engineer  in  the 
defendant's  employ,  sustained  in- 
juries resulting  in  his  death,  through 
the  negligence  of  a  fellow  servant; 
that  the  defendant  was  an  intrastate 
railroad;  and  proceeded  upon  the 
theory  of  recovery  of  damages  under 
the  state  law.  After  more  than  two 
years  had  elapsed  from  the  time  the 
cause  of  action  accrued,  the  railway 
company  gave  notice  that  it  would 
prove  that  at  the  time  of  the  injury 
the  deceased  was  employed  in  inter- 
state commerce.  Thereupon  the  plain- 
tiff, the  action  being  by  the  adminis- 
tratrix, was  permitted  to  amend  the 
declaration  by  alleging  the  interstate 
character  of  the  business  in  which 
the  railway  company  and  the  dece- 
dent were  engaged.  In  holding  that 
the  amendment  was  properly"  allowed, 
the  court  said:  "It  will  be  observed 
here  that  the  only  amendment  made 
to  the  original  declaration  was  the  al- 
legation that  the  injury  occurred 
whilie  the  parties  were  engaged  in  in- 


terstate commerce,  instead  of  intra- 
state commerce.  This  amendment  did 
not  present  a  new  or  different  state- 
ment of  facts  upon  which  the  action 
was  based,  but  merely  amended  the 
declaration,  so  as  to  come  within  the 
operation  of  the  Federal  Empk^ers' 
Liability  Act,  instead  of  the  state  law. 
The  allegations  contained  in  the  orig- 
inal declaration  did  not  support  a 
cause  of  action  under  the  Federal 
law,  but  the  amendment  is  not  incon- 
sistent with  the  purpose  and  relief 
Originally  sought  by  the  declaration. 
It  appears,  therefore,  that  the  amend- 
ment did  not  constitute  a  new  canae 
of  action,  inconsistent  with  that  set 
forth  in  the  original  declaration. 
The  amendment  was  properly  allowed 
by  the  lower  court.  It  was  not  the 
beginning  of  a  new  action;  but  the 
suit  should  be  treated  as  having  been 
commenced  at  the  time  of  the  filing 
of  the  original  declaration,  which 
was  done  within  .  the  two  years  al- 
lowed in  such  cases.^ 

The  change  of  the  basis  of  a  cause 
of  action  for  wrongful  death  from  a 
state  statute  to  the  Federal  Employ- 
ers' Liability  Act,  and  the  insertion 
of  allegations  that  decedent  was  em- 
ployed in  interstate  commerce,  are 
not  a  beginning  of  a  new  action  with- 
in the  operation  of  the  Statute  of 
Limitations;  at  least,  if  the  inter- 
state character  of  the  transaction 
was  made  to  appear  by  the  pleadings 
before  the  statute  had  run.  Nash- 
ville, C.  &  St.  L.  R.  V.  Anderson 
(1916)  134  Tenn.  666,  L.K.A.1918C. 
1115,  185  S.  W.  677,  Ann.  Cas.  1917D. 
902,  supra.  In  this  case,  where  the 
action  was  brought  by  the  widow  un- 
der a  state  statute  for  the  death  of 
a  railroad  employee,  and  the  railway 
company,  by  plea  filed  seven  nnontlui 
after  the  accident  occurred,  set  up 
the  interstate  character  of  the  com- 
merce in  which  the  deceased  and  the 
railway  company  were  engaged^  bot 
this  plea  was  erroneously  overruled, 
and  a  judgment  for  the  plaintiff  was 
reversed  because  of  the  error,  it  was 
held  that  on  the  remanding  of  the 
ease  to  the  trial  court,  although  more 
than  two  years  had  elapsed  from  the 
accrual     of    the    cause     of    action. 
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amendments  substituting  the  admin- 
istrator as  the  party  plaintiff,  instead 
of  the  widow,  eliminating  reference 
to  the  state  statute,  and  averring  the 
interstate  character  of  the  commerce 
in  which  the  deceased  and  the  rail- 
way company  were  engaged,  should 
be  allowed,  as  the  amendments  were 
not,  in  effect,  the  bringing  of  a  new 
action  which  would  be  subject  to  lim? 
itations.  The  court  apparently  rest- 
ed its  decision  in  part  on  the  ground 
that  the  pleadings,  before  the  limita- 
tions period  had  expired,  showed  the 
Interstate  character  of  the  commerce 
in  which  the  parties  were  engaged; 
but  it  seems  that  the  holdii^g  would 
have  been  the  same  without  this  ad- 
ditional feature  of  the  case. 

In  the  recent  case  of  Wilson  v. 
Denver  &  R.  6.  R.  Co.  (1920)  —  Colo. 
— ,  187  Pac.  1027,  supra,  the  supreme 
court  of  Colorado  held  that,  in  an  ac- 
tion for  death  of  a  railroad  employee, 
where  the  complaint  stated  a  cause  of 
action  under  the  state  statute,  but  it 
developed  on  the  trial  that  the  de- 
fendant was,  at  the  time  of  the  acci- 
dent, engaged  in  interstate  com* 
merce,  and  the  judgment  for  the 
plaintiff  had  been  set  aside  because 
recovery  was  not  allowed  under  the 
state  statute  by  the  plaintiff  as 
widow,  but  the  action  must  be  by  the 
personal  representative  of  deceased 
under  the  Federal  Employers'  Liabil- 
ity Act,  an  amendment  of  the  com- 
plaint should  be  allowed  in  the  trial 
court,  changing  the  character  of  the 
plaintiff  from  widow  to  administra- 
trix, and  alleging  that  the  defendant 
was  engaged  in  interstate  commerce 
at  the  time  of  the  accident,  so  as  to 
bring  the  action  within  the  Federal 
statute,  although  the  Statute  of  Limi- 
tations therein  provided  had  run. 
The  court  said:  ''In  the  district 
court,  the  plaintiff  was  permitted  to 
and  did  amend  her  complaint  in  the 
material  particulars  only  that  the 
amended  complaint  fixed  the.relation- 
whift  of  the  plaintiff  to  the  deceased 
as  administratrix  of  the  estate,  in- 
stead of  as  widow,  to  comply  with  the 
Federal  statute  in  that  respect,  and 
with  the  further  allegation  that  the 
defendant  was  engaged  in  interstate 
8  A.L.R.— 89. 


commerce  at  the  time  of  the  accident. 
In  all  other  material  particulars  the 
amended  complaint  is  the  same  as  the 
original  complaint  in  the  statement  of 
facts.  ...  On  the  former  hearing 
we  said:  'The  death  of  plaintiff's 
husband,  through  the  negligence  of 
defendant,  its  officers,  agents,  or 
servants,  constitutes  the  cause  of  ac- 
tion, if  any.  If  the  facts  establish  a 
case,  the  defendant  would  be  liable 
for  damages  therefor  either  to  the 
plaintiff  in  her  individual  capacity  or 
to  the  personal  representative  of  the 
deceased,  depending  in  that  regard 
whether  the  employee  was  at  the  time 
engaged  in  intra  or  interstate  com- 
merce.' .  •  .  This  niust  be  held 
to  be  the  law  in  this  case,  and  there- 
fore we  must  hold,  as  there  declared, 
that  the  death  of  plaintiff's  husband, 
through  the  negligence  of  defendant, 
its  officers,  agents,  or  servants,  con- 
stitutes the  cause  of  action,  and  that, 
if  the  facts  establish  a  case,  the  de- 
fendants are  liable  in  damages  there- 
for, either  to  the  plaintiff  in  her  in- 
dividual capacity,  or  to  the  personal 
representative  of  deceased,  depending 
in  that  regard  upon  whether  the  em- 
ployer was  at  the  time  engaged  in 
intrastate  or  interstate  commerce. 
The  facts  alleged  in  the  amended 
complaint  being  identical  with  the 
facts  in  the  complaint  there  consid- 
ered must,  under  such  ruling,  be  held 
to  be  the  same  cause  of  action,  and 
not  a  new  and  different  cause  of  ac- 
tion as  contended  by  the  defendant  in 
error.  The  cases  cited  in  the  former 
opinion  are  conclusive  of  the  ques- 
tion." The  court  relied  largely  on 
the  opinion  of  the  Federal  Supreme 
Court  in  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf  (1913)  226  U.  S.  570,  57  L.  ed. 
856,  33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134,  cited  under  II.  b,  infra. 
And  in  Gainesville  Midland  R.  Co. 
V.  Vandiver  (1914)  141  Ga.  350,  80 
S.  E.  997,  supra,  the  complaint  al- 
leged that  the  plaintiff,  while  in  the 
service  of  the  defendant  railway  com- 
pany as  fireman,  was  injured  through 
its  negligence,  setting  forth  the 
nature  of  the  injury  and  the  negli- 
gence, and  that  the  plaintiff  brought 
the  action  under  the  Georgia  statute. 
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The  railway  company  £led  a  plea  in 
Abatement,  alleging  that  it  was  en- 
gaged in  interstate  commerce  at  the 
time  of  the  injury.  The  plaintiff 
thereupon  sought  to  amend  the  peti- 
tion by  striking  from  it  all  reference 
to  the  Georgia  statute,  and  further 
alleging  the  interstate  character  of 
the  commerce  in  which  the  railway 
company  was  engaged.  It  was  held 
that  the  amendment  did  not  set  up  a 
hew  cause  of  action  and  should  be 
allowed,  although  more  than  two 
years  had  elapsed  from  the  time  the 
cause  of  action  accrued.  The  court 
said:  "It  was  contended  that,  by  the 
allegation  that  the  defendant  was 
engaged  in  .  interstate  commerce  at 
the  time  of  the  plaintiff's  injury,  the 
amendment  changed  the  cau^e  of  ac- 
tion as  originally  laid.  We  do  not 
think  so.  The  cause  of  action  was 
the  injury  sustained  by  the  plaintiff 
in  the  negligent  operation  of  the  spe- 
cific train  described  in  the  petition. 
The  time,  the  place,  and  the  manner 
of  the  injury  were  not  varied.  No 
new  person  was  brought  into  the  case, 
and  the  only  added  fact  was  the 
character  of  the  business  in  which 
the  train  was  engaged.  When  a  suit 
is  brought  against  a  carrier  by  an 
employee  on  account  of  an  injury 
sustained  in  the  operation  of  its  loco- 
motive and  cars,  all  that  is  necessary 
for  the  plaintiff  to  allege  is  a  state- 
ment of  the  facts  showing  his  rela- 
tion as  an  employee  and  the  circum- 
stances under  which  he  sustained  his 
injury,  showing  negligence  and  a 
jright  of  recovery;  and,  on  the  trial  of 
the  case,  if  the  plaintiff  shows  a  right 
to  recovei:  under  any  law  of  which 
the  court  will  take  judicial  cogni- 
zance, that  law  wHl  be  applied.  .  .  • 
When  the  proof  is  submitted,  and  it 
develops  that  the  injury  was  commit- 
ted by  a  carrier  engaged  in  interstate 
commerce,  then  it  becomes  a  question 
of  comparison  of  the  pleadings  with 
the  proof.  If  it  be  necessary  to 
amend  the  pleading  by  alleging  the 
interstate  character  of  the  carrier,  it 
would  be  simply  an  elaboration  of 
the  old  matter,  and  not  the  introduc- 
tion of  new  matter.  •  .  .  There  is 
no  occasion  to  apply  any  other  than 


the  rule  that  an  amendment  relates 
to  the  time  of  filing  the  petitioa 
which  is  amended." 

A  similar  view  seems  to  be  taken  in 
Basham  v.  Chicago  G.  W.  R.  Co. 
(1916)  178  Iowa,  998,  157  N.  W.  192. 
supra,  where  it  does  not  clearly  ap- 
pear whether  the  petition  was  intend- 
ed to  be  based  on  the  Federal  or  state 
law,  although  the  action  in  this  in- 
stance was  brought  by  the  adminis- 
trator, who  alleged  that  the  railway 
company  operated  a  line  of  railroad 
through  Iowa,  Illinois,  and  other 
states,  and  that  the  injury  occurred 
while  the  deceased  was  in  charge  of 
an  engine  operating  between  certain 
points  in  Iowa.  It  was  held  that,  al- 
though  more  than  two  years  had 
elapsed  after  the  accrual  of  the 
cause  of  action,  the  plaintiff  should 
be  permitted  to  amend  the  petition  by 
adding  an  allegation  that  the  de- 
ceased left  a  dependent  wife  who  suf- 
fered pecuniary  injury  by  his  death, 
and  that  the  action  was  being  prose- 
cuted for  her  benefit.  The  court 
said:  "We  are  of  the  opinion  that 
the  Statute  of  Limitations  affords  no 
defense  in  this  case.  The  suit  was 
originally  brought  and  has  ever  since 
been  maintained  by  the  administra- 
tor, who  is  the  proper  person  to  pros- 
ecute it,  whether  it  be  maintainable 
under  the  law  of  the  state  or  under 
the  Federal  Employers'  Liability  Act. 
The  cause  of  action  in  either  case  is 
the  death  of  Spellman,  occasioned  by 
the  alleged  negligence  of  the  defend- 
ant. In  other  words,  whether  the  ac- 
tion be  brought  in  one  form  or  the 
other,  it  is  by  the  same  party,  against 
the  same  party,  in  the  same  court, 
for  damages  for  the  same  alleged 
wrong;  the  sole  distinction  being 
in  the  measure  of  damages  to  be 
recovered  and  the  person  or  ben- 
eficiary to  whom  the  plaintiff  must 
account  for  the  damages,  if  any, 
which  he  collects.  Now,  assum- 
ing that  plaintiff  seeks  to  recover 
under  the  statute  of  the  state,  and 
alleges  a  good  cause  of  action,  but 
before  the  case  is  brought  to  triaU  or 
even  pending  the  trial,  it  develops 
that  the  deceased  was  injured  while 
engaged  in  interstate  commerce,  and 
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ttat»  to  Bustain  a  verdict  in  favor  of 
the  administrator,  the  petition  should 
allege  that  he  was  survived  hy  a  de* 
pendent  wife  or  family,  an  amend- 
ment to  the  petition  adding:  such 
necessary  averment  does  not,  in  the 
judgement  of  the  court,  state  a  new 
cause  of  action  permitting  the  de- 
fendant to  successfully  interpose  a 
plea  of  the  Statute  of  Limitations. 
Such  is  the  logical  and  necessary  ef- 
fect of  our  own  holdings.-' 

In   Jorgenson  v.   Grand  Rapids  & 
I.  R.  Co«  (1915)  189  Mich.  537,  155  N. 
W.  535,  supra,  the  original  declara- 
tion, in  an  action  for  death  of  a  rail- 
way fireman,  did  not  refer  to  the  Fed- 
eral statute,    nor,  in  express   terms, 
charge  that  the    defendant    was  en- 
gaged in  interstate  commerce,  but,  on 
the  contrary,   counted    solely  on  the 
Michigan    Employers'    Liability    Act. 
Daring  the  trial  and  more  than  two 
years  after  the  right  of  action  had 
accrued,  an  amendment  was  allowed 
bringing  the  case  under  the  Federal 
statute.    In  holding  that  it  was  not 
error  to  permit  the  amendment,  the 
court  said :    ''Nor  did  the  amendment 
introduce  any    new  cause   of  action. 
Congress. is  given  power  to  regulate 
commerce    between    the    states;   and 
when  it  has  acted,  as  in  passing  the 
Federal     Employers'     Liability    Act, 
such  enactment  becomes  the  general 
law  of  the  land  and    supersedes  all 
state  laws    upon    the    same    subject. 
Therefore  the  reference  to  the  state 
law    in   the    declaration    might   well 
have  been  struck  out  as  surplusage, 
and  as  if  the  reference  had  been  to 
a   law  that  had  been  repealed.     The 
charges  of  negligence  and  of  injury 
remained    the    same    as    before   the 
amendment,   and   stated   in   substan- 
tially the  same  words."    The  Federal 
statute,  the  court  said,  was  a  general 
lavr,  as  much  in  force  in  Michigan  as 
elsewhere,  and  therein  the  case  dif*- 
f ered  from  a  former  decision  by  that 
court,  where  it  was  attempted  by  an 
amendment  to  plead  a  foreign  law, 
and    thereby  to   introduce   into  the 
declaration  a  cause  of  action  not  ex* 
iBting  under  ttie  laws  in  force  in  that 
state.     It  is  true  that,  in  this  case, 
the  original  petition  alleged  that  the 


defendant  operated  a  railway  system 
extending  through  Michigan  and  In- 
diana, and  that  the  decedent  was  em- 
ployed by  it  in  the  construction  and 
the  care  of  the  roadbed,  and  the  court 
stated  that  this  amounted  to  an  alle- 
gation that  the  defendant  was  en- 
gaged in  interstate  commerce  and  that 
the  decedent  was  employed  by  it 
in  such  commerce.  But  it  appears 
that  the  same  result  would  have 
been  reached  in  the  absence  of  such 
allegation,  for  the  court  said  that, 
had  there  been  no  allegation  in  the 
declaration  that  the  defendant  was 
engaged  in  interstate  commerce,  and 
that  the  decedent  was  employed  by. 
it  therein,  the  addition  of  such  mat- 
ter to  the.  declaration  would  have 
amounted  simply  to  an  elaboration  of 
the  old  matter,  and  not  to  the  intro- 
duction of  new, — citing  Gainesville 
Midland  R.  Co.  v.  Vandiver  (Ga.) 
supra. 

''We  think  it  is  clear,"  said  the 
court  in  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Goode  (1915)  163  Ky.  60.  173 
S.  W.  829,  supra,  'that,  when  the 
cause  of  action  arises  under  the  Fed- 
eral statute,  but  suit  is  brought  un- 
der the  state  law,  or  by  some  person 
not  authorized  to  maintain  an  actton 
under  the  Federal  statute,  defects  in 
the  original  petition  may  be  cured  by 
an  amendment  that  does  not  set  up  a 
new  and  distinct  cause  of  action,  filed 
after  the  expiration  of  two  years 
from  the  accrual  of  the  cause  of  ac- 
tion, as  the  amendment  will  relate 
back  to  the  filing  of  the  original  pe- 
tition." The  allegations  of  the  origi- 
nal petition  tfre  not  shown.  The 
court  said,  however,  that  it  stated  a 
good  cause  of  action  under  the  Federal 
statute;  but  that  both  parties,  after 
the  filing  of  the  petition,  seemed  to 
treat  the  case  as  falling  under  the 
state  law;  and  that  the  amended  peti- 
tion merely  reiterated  the  averments 
of  the  original  petition,  setting  out 
perhaps  more  fully  than  it  did  the 
facts  showing  that  the  cause  of  ac- 
tion arose  under  the  Federal  statute. 
The  question  whether  the  amoidment 
was  barred  by  limitations  arose  on  a 
seeond  appeal,  the  amendment  having 
been  offered  in  the  trial  court  after 
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a  judgment  rendered  against  the  rail- 
way  company  had  been  reversed,  be- 
cause, assuming  that  the  action  was 
brought  under  the  state  law,  the 
plaintiff  could  not  recover  for  the  in- 
jury, on  account  of  contributory  neg- 
ligence. 

In  Baltimore  &  O.  R.  Co.  v.  Smith 
(1916)  169  Ky.  593,  L.R.A.1918F, 
1205,  184  S.  JV.  1108,  supra,  the  peti- 
tion  in  an  action  for  damages  for  in* 
jury  to  a  railroad  employee  alleged 
that  the  railway  company  operated 
trains  over  a  line  of  road  extending 
through  various  states,  and  that  at 
Ihe  time  of  the  injury  the  plaintiff 
was  employed  as  a  telegraph  opera^ 
tor.  The  court  was  of  the  opinion 
that  the  petition,  as  originally  filed, 
:suficiently  stated  facts  showing  that 
the  railway  company  was  engaged  in 
interstate  commerce,  and  that  the 
plaintiff  was  employed  by  it  in  such 
commerce,  and  so  stated  a  cause  of 
action  under  the  Federal  statute. 
But  the  court  took  the  position  that, 
if  it  was  mistaken  in  this  view,  and 
the  cause  of  action,  as  stated  by  the 
original  petition,  was  one  under  the 
state  law,  under  the  authority  of 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Goode  (Ky.)  supra,  and  the  decisions 
of  the  Federal  Supreme  Court,  the 
petition  might  be  amended  so  as  to 
show  that  the  cause  of  action  •arose 
under  the  Federal  Employers'  Liabil- 
ity Act,  and  that  the  amendment 
would  not  state  a  new  cause  of  action 
so  as  to  subject  it  to  the  operation  of 
the  limitations  prescribed  by  that  act. 

And  where  the  complaint  in  an  ac- 
tion for  the  death  of  «  railroad  em- 
ployee, brought  by  the  widow  and 
children  of  the  deceased,  did  not  al- 
lege whether  the  railway  company  or 
the  deceased  was  engaged  in  inter- 
state or  intrastate  commerce  at  the 
time  of  the  accident,  but  the  evidence 
showed  that  they  were  engaged  in 
interstate  commerce,  it  was  held  in 
Pope  V.  Kansas  City,  M.  &  O.  R.  Co. 
(1918)  —  Tex.  — ,  207  8.  W,  514, 
supra,  that  an  amended  petition  sub- 
stituting as  plaintiff  the  personal 
representative  of  the  deceased,  and 
alleging  the  interstate  character  of 
the  commerce   in   which   he  and  the 


railway  company  were  engaged,  did 
qot  introduce  a  new  or  different  cause 
of  action  so  as  to  subject  it  to  the 
limitations  prescribed  by  the  Federal 
statute.  The  court  took  the  view 
that,  under  the  Federal  Supreme 
Court  decisions,  an  amendment  show- 
ing that  the  cause  of  action  arose 
under  the  Federal  law  did  not  pre- 
sent a  new  or  different  cause  of  ac- 
tion  from  a  petition  stating  a  cause 
of  action  under  the  state  law,  where 
the  facts  showing  the  negligence  and 
the  damages  were  the  same.  To  a 
similar  effect  is  Bird  v.  Ft.  Worth  & 
R.  G.  R.  Co.  (1918)  —  Tex.  — ,  207  S. 
W.  618. . 

It  was  held  in  Smith  v.  Atlantic 
Coast  Line  R.  Co.  (1913)  127  C.  C.  A. 
311,  210  Fed.  761,  supra,  that  in  an 
action  for  injury  to  a  railroad  em- 
ployee a  new  cause  of  action  was  not 
stated  by  an  amendment  alleging  that 
the  train  on  which  the  injury  oc- 
curred was  engaged  in  interstate 
commerce,  and  that  such  an  amend- 
ment might  be  made  although  more 
than  two  years  had  elapsed  after  the 
injury.  The  court  said  that  the  orig- 
inal complaint  stated  a  cause  of  ac- 
tion, to  which  the  defendant  was 
entitled  to  interpose  certain  affirm- 
ative defenses;  and  that  when  by  the 
amendment  the  fact  was  developed 
that  the  defendant  was  engaged  in 
interstate  commerce,  and  the  injury 
was  sustained  while  the  plaintiff  was 
employed  on  an  interstate  train,  the 
defendant,  by  virtue  of  the  Federal 
statute,  was  deprived  of  these  de- 
fenses; that  the  Federal  statute  did 
not  deal  with  the  cause  of  action,  so 
far  as  negligence  was  concerned,  but 
with  the  defenses  that  might  be  al 
lowed  and  the  measure  of  the 
recovery. 

Although  the  effect  of  the  Statute 
of  Limitations  is  not  discussed  in  the 
opinion,  attention  is  called  to  Fer- 
nette  v*  Pere  Marquette  R.  Co.  (1913) 
175  Mich.  653,  144  N.  W.  834,  where 
it  was  held  that  the  appellate  court 
would  treat  the  declaration  in  an  ac- 
tion for  injuries  to  a  railway 
employee,  as  amended  to  conform  to 
the  proof  showing  that  the  defendant 
was  engaged  in  interstate  commerce 
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at  the  time   of  the  injury,   so  as  to 
sustain  a  judgment  for  the  plaintiff, 
althousrh  more   than   two  years   had 
elapsed  from  the  date  of  the  injury. 
The  court  said:    '*We  are,  therefore, 
bound  to  hold  that  plaintiff  may  re- 
cover only  under  the  Federal  statute. 
His  declaration,  while  it  counts  upon 
neither  act  specifically,  was  properly 
held  by  the  learned  trial  judge  to  be 
based  upon  the  liability  fixed  by  the 
state  act.     This  follows   because  of 
the  fact  that  there  is  no  averment  in 
the  declaration  that,  at  the  time  of 
the  accident,  defendant  was  engaged 
in  interstate  commerce.    At  the  time 
plaintiff  commenced    his  action    that 
fact  could  not  have  been  known  by 
him,  and  could  have  been  ascertained 
only  with  great  difficulty  and  trouble, 
if  at  all.     Defendant  was   in  posses- 
sion of  all  the  facts  touching  upon  the 
matter,  and  upon  the  trial  promptly 
put  them  in  evidence  as  a  matter  of 
defense.    Should  plaintiff  be  held  to 
be  debarred   from   recovery   because 
of  his  failure  to  aver  in  his  declara- 
tion a  fact  of  which  he  was  in  igno- 
rance, and  which,  in  the  nature  of 
things,  he  could  not  ascertain?     We 
think  it  would  be  a  reproach  to  the 
administration  of  justice  to  so  hold. 
It  should  be  borne  in  mind  that  the 
declaration     sets     out    facts    which 
would  impose  a  liability  upon  defend- 
ant under  the  Federal  act,  if  it  had 
charged  that,  at  the  time  of  the  col- 
lision, defendant  was  engaged  in  in- 
terstate commerce.    We  are  of  opin- 
ion  that   it   was   not    necessary   for 
plaintiff  to  plead  either  statute,  but 
that,    upon    the    coming    in    of    the 
proofs,  it  was  the  duty  of  the  trial 
court  to  permit  an  amendment  of  the 
pleadings   to   conform   thereto."     To 
a  similar  effect,  see  Callahan  v.  Chi- 
cago &  N.  W.  R.  Co.  (1915)  161  Wis. 
266,  154  N.  W.  449.    The  doctrine  that 
in  an  action  for  injury  to  a  railway 
employee    brought   under    the    state 
law,  where  the  evidence  shows  that 
the  carrier  was  engaged  in  interstate 
commerce  and  that  the  recovery,  if 
any,  must  be  under  the  Federal  stat- 
ute, the  petition  may  be  amended  to 
conform  to  the  proof,  is,  of  course, 
supported    by    some    cases,    such   as 


Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Tucker  (1916)  168  Ky.  144,  181  S.  W. 
940,  which  are  not  within  the  scope 
of  the  present  annotation,  because  no 
question  as  to  limitations  is  raised. 

In  some  cases,  in  which,  although 
limitations  had  run,  an  amendment  of 
the  complaint  was  held  proper  by 
substituting  the  administrator  as 
plaintiff,  so  as  to  bring  the  action  in 
the  form  required  by  the  Federal 
statute,  it  does  not  clearly  appear 
whether  the  original  complaint  was 
based  on  the  Federal  or  state  law. 

Thus,  it  has  been  held  that,  where 
an  action  by  a  widow  in  her  own  name 
is  brought  within  the  statutory  time^ 
she  may  subsequently,  by  an  amend* 
ment  to  her  petition,  be  substituted 
as  administratrix  and  recover  in  a 
proper  case,  although  the  two-year 
limitation  has  expired.  Texarkana  & 
Ft.  S.  R.  Co.  V.  Casey  (1915)  —  Tex. 
Civ.  App.  —  172  S.  W.  729.  But  it  is 
not  clear  in  this  case  whether  the 
original  petition  was  based  on  the 
Federal  statute  or  not.  The  same  con- 
clusion was  reached  in  Eastern  R.  Co. 
V.  Ellis  (1913)  —  Tex.  Civ.  App.  — , 
153  S.  W.  701,  where,  however,  it  ap- 
pears that  the  original  petition  at- 
tempted to  predicate  a  cause  of  action 
under  the  Federal  statute.  Both  of 
these  cases  follow  the  decision  of  the 
Federal  Supreme  Court  in  Missouri,  K. 
&  T.  R.  Co.  V.  Wulf  (1913)  226  U.  S. 
570,  57  L.  ed.  355,  83  Sup.  Ct.  Rep.  135^ 
Ann.  Cas.  1914B,  134,  supra. 

It  was  held  in  Vaughan  v.  St.  Louis 
&  S.  F.  R.  Co,  (1914)  177  Mo.  App.  155, 
164  S.  W.  144,  that  where  an  action, 
brought  by  the  widow  in  her  own 
name,  proceeds  to  judgment  rendered 
in  her  favor,  an  amendment  sub- 
stituting her  as  administratrix  upon 
the  granting  of  a  new  trial  may  be 
allowed,  and  that  a  recovery  as  such 
administratrix  will  not  be  denied 
merely  because  the  amendment  was 
made  after  the  expiration  of  the  two- 
year  limitation  fixed  by  the  Federal 
act.  In  the  original  petition  the  inter- 
state character  of  the  railway  in  ques- 
tion is  alleged,  but  a  state  statute  is 
also  pleaded,  permitting  an  action  by 
the  widow  for  the  death  of  a  railway 
employee. 
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Althou^rh  the  case  is  one  in  which 
the  amendment  attempted  to  elimi- 
nate allegations  in  the  complaint  re- 
garding the  interstate  character  of 
the  business  in  which  the  defendant 
was  engaged,  and  to  predicate  the 
cause  of  action  on  the  state  statute 
rather  than  on  the  Federal  Employ- 
ers' Liability  Act,  on  which  the  action 
was  originally  based,  attention  is 
called  to  Nash  v.  Minneapolis  &  St. 
L.  R.  Co.  (1918)  141  Miniu  148,  169 
N.  W.  540,  in  which  the  court  held 
that  the  proposed  amendment  did  not 
attempt  to  set  out  a  new  cause  of  ac- 
tion, so  as  to  subject  it  to  the  bar  of 
the  two-year  Statute  of  Limitations 
of  Iowa,  it  being  said  that  the  plain- 
tiff had  but  one  .cause  of  action,  viz., 
the  wrongful  act  of  the  defendant  in 
causing  the  injury  to  the  plaintiff's 
intestate  which  resulted  in  his  death; 
that  the  action  was  brought  by  the 
administratrix,  who  was  the  proper 
party  to  prosecute  it,  whether  under 
the  Federal  act  or  the  state  law,  and 
that  whether  in  one  form  or  the  oth- 
er it  was  by  the  same  party,  against 
the  same  party,  in  the  same  court,  to 
recover  damages  for  the  same  wrong. 
See  also,  to  the  effect  that  the  court  in 
an  action  for  injury  to  a  railway  em- 
ployee may  disregard  reference  in 
the  declaration  to  interstate  com- 
merce, as  surplusage,  and  permit  re- 
covery on  the  remaining  allegations 
if  they  sufficiently  state  a  cause  of 
action  at  common  law,  where  the  evi- 
dence fails  to  show  that  the  parties 
were  engaged  in  interstate  commerce, 
Hayes  v.  Wabash  R,  Co.  (1913)  180 
111.  App.  511,  writ  of  error  dismissed 
in  (1914)  234  U.  S.  86,  58  L.  ed.  1226, 
34  Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A.  224, 
for  want  of  jurisdiction. 

Ii.  View  that  pleaditigs  ^lould  he  liberal* 
iy  conHtt^ed  to  state  cauee  of  action 
undcv  Federal  statute. 

See  Jorgenson  v.  Grand  Rapids  &  I. 
R.  Go.  (MichO  and  Baltimore  &  0.  R. 
Co.  V.  Smith  (Ky.)  II.  a»  supra;  also 
Lucchetti  v.  Philadelphia  &  R.  R.  Co. 
(Fed.)  III.  infra. 

Apparently  reluctant  to  admit  as  a 
principle  of  law  that  a  complaint 
based  on  the  common  law  or  a  state 
statute  may  be  amended  so  as  to  bring 


the  action  within  the  Federal  Em- 
ployers' Liability  Act  after  the  limi- 
tation prescribed  by  that  act  has  mn, 
the  courts  have  apparently,  in  some 
instances,  effected  this  result  by  con- 
struing the  complaint  as  pointing, 
although  defectively,  to  a  statement 
of  a  cause  of  action  under  the  Fed- 
eral statute.  This  has  been  true  not 
only  where  the  pleadings  were  silent 
on  the  question  whether  the  railway 
company  and  the  employee  were  en- 
gaged in  interstate  or  intrastate  com- 
merce, but  even  where  the  action,  as 
originally  brought,  seemed  plainly 
intended  to  be  based  on  state  law. 
The  view  of  the  Federal  Supreme 
Court  on  the  question  under  annota- 
tion is  not  entirely  clear,  and  its 
decisions  have  been  differently  con- 
strued by  the  state  courts.  It  appears, 
however,  that  the  court  has  adopted 
a  very  liberal  view  as  to  the  constrac- 
tion  of  the  pleadings  in  cases  to 
which  the  Federal  statute  is  applica- 
ble, and  there  is  authority  of  that 
court  for  the  proposition  that  even 
though  the  pleadings  are  silent  on 
the  question  as  to  the  nature  of  the 
commerce  in  which  the  railway  com- 
pany and  the  employee  were  engaged, 
and  the  cause  of  action  is  construed 
by  the  state  courts  as  based  on  the 
state  statute,  an  amendment  of  the 
petition  may  be  allowed  so  as  to  sub- 
stitute the  administrator  as  the  party 
plaintiff,  in  place  of  the  widow  and 
parents  of  the  deceased,  and  permit 
recovery  under  the  Federal  statute, 
though  the  limitation  period  pre- 
scribed by  that  act  had  dapsed  be- 
fore the  amendment.  This  appears 
to  be  the  effect  of  the  decision  in  St 
Louis,  S.  F.  &  T.  R.  Go.  v.  Smith 
(1916)  243  U.  S.  630,  61  L.  ed.  938» 
37  Sup.  Ct.  Rep.  477,  affirming  (1914) 
—  Tex.  Civ.  App.  — ,  171  S.  W.  512. 
The  decision  is  announced  in  a  per 
curiam  opinion,  which  states  simply 
that  the  judgment  is  afilhrmed  on  the 
authority  of  Missouri,  K.  &  T.  R.  Co. 
V.  Wulf  (1913)  .  226  U.  S.  570,  57  L. 
ed.  355,  33  Sup.  Ct.  Rep.  135,  Ann. 
cuts.  1914B,  134;  Seaboard  Air  Line 
R.  Go.  V.  Koennecke  (1915)  239  U.  S. 
352,  60  L.  ed.  324,  36  Sup.  Ct.  Bq^ 
126,  11  N.  G.  G.  A.  165;  and  Seaboard 
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Air  Line  R.  Co.  v.  Renn  (1916)  241 
U.  S.  290,  60  L.  ed.  1006,  36  Sup.  Ct. 
Rep.  567,  17  N.  C.  C.  A.  1.  To  un- 
derstand the  significance  of  this  deci- 
sion consideration  of  the  previous 
rulings  in  the  case  is  necessary.  It 
appears  that  an  action  was  brought 
by  the  widow  and  parents  of  the  de- 
ceased, who,  while  on  duty  as  a  rail- 
road employee,  was  killed  by  a  switch 
engine  in  railroad  yards  in  Texas. 
The  petition  was  silent  on  the  question 
whether  the  railway  company  and  the 
deceased,  at  the  time  of  injury-,  were 
engaged  in  interstate  commerce.  The 
railway  company,  by  special  exception, 
sought  to  require  the  plainti^s  to 
allege  in  the  petition  such  facts  as 
would  enable  it  to  determine  whether 
the  Federal  or  the  state  law  was  ap- 
plicable. The  state  court  in  its  opin- 
ion, reported  under  title  St.  Louis  & 
S.  F.  R.  Co.  V.  Seale  (1912)  —  Tex. 
Civ.  App.  — ,  148  S.  W.  1099,  3  N.  C.  C. 
A.  800,  held  that  the  action  was 
brought  under  the  state  law,  that  the 
X>etition  stated  a  good  cause  of  ac- 
tion, and  was  not  subject  to  the  ex- 
ceptions presented.  It  held  also  that 
the  facts,  as  shown  on  the  trial,  did 
not  bring  the  case  within  the  Federal 
statute.  On  this  latter  holding,  the 
<leci8ion  was  reversed  by  the  United 
States  Supreme  Court.  See  decision 
(1913)  229  U.  S.  156,  57  L.  ed.  1129, 
SB  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C, 
166.  In  reversing  the  judgment,  the 
Federal  Supreme  Coifrt  seems  to 
liave  regarded  the  petition  as  sub- 
ject to  amendment,  so  as  to  permit 
substitution  of  the  personal  repre- 
sentative as '  the  party  plaintiff,  al- 
though more  than  two  years  had 
elapsed  from  the  accruing  of  the 
cause  of  action,  for  it  remanded  the 
case  for  further  proceedings,  "with- 
out prejudice  to  such  rights  as  a  per- 
sonal representative  of  the  deceased 
may  have.*'  When  the  proceeding 
came  again  before  the  Texas  court  of 
appeals  (reported  in  171  S.  W.  512), 
the  court  held  that  an  amendment 
substituting  the  personal  representa- 
tive of  the  deceased  as  the  party 
plaintiff  was  not  the  beginning  of  a 
new  action,  but  related  back  to  the 
flling  of  the    original   petition,    that 


the  amendment  did  not  set  up  a  new 
cause  of  action,  and  hence  that  the 
Statute  of  Limitations  did  not  apply. 
It  does  not  appear  that  the  amend- 
ment did  more  than  change  the  ca- 
pacity of  the  party  plaintiff.  Yet  the 
fact  remains  that  the  original  peti- 
tion was  silent  as  to  the  nature  of 
the  commerce  in  which  the  parties 
were  engaged,  and  that  the  state 
court  regarded  it  as  so  clearly  stat- 
ing a  cause  under  the  istate  statute 
that  the  defendant  had  no  ground  to 
require  the  plaintiff  to  state  the  facts 
more  explicitly,  so  as  to  show  wheth- 
er he  relied  on  the  state  or  Federal 
statutes. 

An  important  case  in  this  connec- 
tion is  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf  (1912)  226  U.  S.  570,  57  L.  ed. 
355,  33  Sup.  Ct  Rep.  135,  Ann.  Cas. 
1914B,  134,  whibh  is  cited  in  the  dis- 
senting opinion  in  the  reported  case 

(HOGARTY    v.    PHILA0ELPHIA    &  R.  R. 

C!o.  ante,  1386).  In  this  case  the 
Federal  Supreme  Court  took  the 
view  that,  although  the  original  peti- 
tion did  not  mention  the  act  of  Con- 
gress, but  asserted  a  right  of  action 
under  the  laws  of  Kansas,  it  was  suf- 
ficiently averred  that  the  injury  oc- 
curred in  interstate  commerce,  it 
being  alleged  at  the  time  of  the  in- 
jury that  the  deceased  was  in  the 
employ  of  the  defendant  as  a  fore- 
man on  a  train  running  from  a  point 
in  Kansas  to  a  station  in  Oklahoma, 
and  that  an  amendment  of  the  peti- 
tion, where  the  action  was  brought 
by  the  sole  surviving  parent  in  an 
individual  capacity*  by  which  she  set 
up  for  the  first  time  the  right  to  sue 
as  personal  representative,  was  not 
equivalent  to  the  beginning  of  a  new 
action,  for  the  purpose  of  applying 
the  two-year  limitation  prescribed  by 
the  Federal  statute.  The  court  said 
that,  aside  from  the  capacity  in 
which  the  plaintiff  assumed  to  bring 
the  action,  there  was  no  substantial 
difference  between  the  original  and 
amended  petitions;  that  ''it  is  true 
the  original  petition  asserted  a  right 
of  action  under  the  laws  of  Kansas, 
without  making  reference  to  the  act 
of  Congress.  But  the  court  was  pre- 
sumed to  be  cognizant  of  the  enact- 
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ment  of  the  Employers'  Liability  Act, 
and  to  know  that,  with  respect  to  the 
responsibility  of  interstate  carriers 
by  railroad  to  their  employees  injured 
in  such  commerce  after  its  enact- 
ment, it  had  the  effect  of  supers.eding 
state  laws  upon  the  subject.  .  .  . 
Therefore,  the  pleader  was  not  re- 
quired to  refer  to  the  Federal  act,  and 
the  reference  actually  made  to  the 
Kansas  statute  no  more  vitiated  the 
pleading  than  a  reference  to  any 
other  repealed  statute  would  have 
done.  .  .  .  Nor  do  we  think 
it  was  equivalent  to  the  commence- 
ment of  a  new  action,  so  as  to  ren- 
der it  subject  to  the  two  years' 
limitation  prescribed  by  §  6  of  the 
Employers'  Liability  Act.  The  change 
was  in  form  rather  than  in  substance. 
...  .  It  introduced  no  new  or  dif- 
ferent cause  of  action,  nor  did  it  set 
up  any  different  state  of  facts  as  the 
ground  of  action,  and  therefore  it  re- 
lated back  to  the  beginning  of  the 
suit." 

Assuming  that  the  doctrine  as  to 
liberal  construction  of  the  pleadings 
to  state  a  cause  of  action  under  the 
Federal  statute  was  the  basis  of  the 
decision  in  Curtice  v.  Chicago  &  N. 
W.  R.  Co.  (1916)  162  Wis.  421, 
L.R.A.1916D,  316,  156  N.  W.  484,  the 
case  shows  well  the  extreme  to  which 
the  courts  have  gone  in  construing 
the  pleadings  so  as  to  permit  recov- 
ery under  the  Federal  Liability  Act, 
where  the  act  is  applicable,  and  limi- 
tations against  the  bringing  of  a  new 
action  have  run  prior  to  the  time  of 
the  allowance  of  the  amendment  spe- 
cifically setting  up  a  right  of  action 
under  the  Federal  statute.  In  this 
case  the  complaint,  in  an  action  to 
recover  damages  for  personal  inju- 
ries to  a  railway  employee,  alleged 
that  the  defendant  operated  a  railway 
between  certain  points  in  Wisconsin, 
and  contained  no  allegations  tending 
to  show  that  the  plaintiff  or  defend- 
ant was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury.  On 
the  other  hand,  as  is  pointed  out  in 
the  dissenting  opinion,  the  complaint 
seemed  to  indicate,  if  anything,  that 
the  employee  was  engaged  in  intra- 
state   commerce.      Counsel    for    the 


plaintifif  stated  that  he  intended  to 
state  a  cause  of  action  under  the  state 
law.  The  defendant  set  up  facts 
showing  the  interstate  character  of 
the  commerce  in  which  it  and  the 
plaintiff  were  engaged.  And  it  was 
held  that  an  amendment  showing 
that  at  the  time  of  the  injury  the 
railroad  was  an  interstate  railroad, 
and  that  the  injury  occurred  in  in- 
terstate commerce,  so  as  to  come 
within  the  operation  of  the  Federal 
Employers'  Liability  Act,  did  not 
state  a  new  cause  of  action,  so  as  to 
be  subject  to  the  limitations  pre- 
scribed by  the  Federal  statute.  It 
was  said :  ''It  is  obvious  that  but  one 
cause  of  action  existed  upon  all  the 
facts  stated  in  the  amended  com- 
plaint. It  is  equally  obvious  that  the 
original  complaint  was  defective  in 
failing  to  state,  certain  facts  going  to 
show  that,  at  the  time  the  injury  was 
sustained,  the  parties  were  engaged  in 
interstate  commerce.  Nothing  stated 
in  the  amended  complaint  was  in  con- 
flict or  inconsistent  with  the  allega- 
tions of  the  original  complaint.  The 
cause  of  action  upon  which  the 
plaintiff  sought  to  recover  damages 
was  defectively  stated  in  the  original 
complaint,  and  the  defects  were  cured 
by  the  amendment.  But  one  cause  of 
action  was  stated.  The  amendment 
related  back  to  the  original  com- 
plaint, and  became  a  part  of  it;  hence 
the  Statute  of  Limitation  was  no  de- 
fense." A  later  appeal  to  a  similar 
effect  is  reported  in  (1918)  166  Wis. 
594,  166  N.  W.  444,  petition  for  certio- 
rari denied  in  (1918)  247  U.  S.  510,  62 
L.  ed.  1242,  38  Sup.  Ct.  Rep.  578. 

In  other  cases,  the  courts  have 
more  clearly  shown  that  they  intend- 
ed to  construe  the  original  complaint 
as  stating,  though  imperfectly,  a 
cause  of  action  under  the  Federal 
statute. 

Thus,  in  Vickery  v.  New  London 
Northern  R.  Co.  (1914)  87  Conn.  634, 
89  Atl.  277,  the  complaint  in  an  ac- 
tion for  injury  to  a  railway  employee 
alleged  that  the  defendant  railway 
company  owned  a  railroad  in  Ckxn- 
necticut,  which  was  operated  by  a 
lessee,  also  made  a  defendant^  and 
that  the  injury  occurred  while  the 
plaintiff  was  employed  by  the  lessee 
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a«  a  brikkeman  in  a  railroad  yard  at  a 
certain  point  in  the  state.     In  hold- 
ing   that,    although    more    than    two 
years  had  elapsed  from  the  date  of 
the  injury,  the  plaintiff  should  be  al- 
lowed   to    amend   his    complaint   by 
allegations  showing  that  the  defend- 
ant and  the  plaintiff  were  enga^red  in 
interstate  commerce,  the  court  said: 
''The    complaint    contains    no    clear 
statement  upon  the  pertinent  matter 
of  the  employer's  character  and  the 
nature  of  the  employee's  employment. 
It  is  not  stated  whether  the  operating 
corporation    was    engaged    in    inter- 
state or  intrastate  commerce.    .    .    . 
Counsel  for  the  defendants  say  that 
the  manifest  intention  of  the  pleader 
was  to  give  to  the  operating  corpora- 
tion an  intrastate  character,  and  for 
that  reason  to  state  an  action  cogniz- 
able at  common  law  only.    We  fail  to 
discover  substantial  ground  for  that 
conclusion.     ...     It  well  may   be 
that  the  pleader  was  anticipating  a 
common-law  recovery;  but  that  he  in- 
tended  to  state   a  case   without   the 
purview  of  the  Federal  statute,  and 
by  that  means  bring  it  under  the  op- 
eration of  the  common  law,  is  quite 
another  proposition.     .     .    .    Judged 
in  the  light  of  the  conditiens  existing 
when    it    was    drafted,    reasonable 
foundation  for  a  conclusion  that  the 
pleader  intended  to  state  an  intrastate 
commerce  case,  which  could  not  be 
established,   cannot  be  found   in  the 
allegations    made."     And   the    court 
accordingly   stated   that  it   was   un- 
necessary to  consider  the  proposition 
whether   a  change    of  allegations  in 
the  complaint,  having  the  sole  pur- 
pose of  indicating   that  the   remedy 
applicable    was    under    the    Federal 
statute,     and    not    at    common    law, 
would   amount   to  a    change    of  the 
cause  of  action;    but   that  the   com- 
plaint,  from  the   defendants'   stand- 
point,    at     most     merely      omitted 
allegations     showing    that     it    was 
brought  under   the    Federal    statute, 
and,  assuming  that  such  allegations 
formed  a  part  of  the  statement  of  a 
cause  of  action,  the  fault  with  the 
complaint    was  that  it   contained  a 
defective  statement  of  a  good  cause 


of  action,  and   not  the  statement   of 
a  defective  cause  of  action. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Lena- 
han  (1913)  39  Okla.  283,  135  Pac. 
383,  where  the  action  was  by  the 
widow  of  the  deceased,  the  petition 
was  apparently  based  on  the  state 
statute,  and  did  not,  the  court  said, 
set  out  a  cause  of  action  arising  un- 
der the  Federal  Employers'  Liability 
Act;  but  the  answer  alleged,  and  the 
evidence  showed,  that  the  railway 
company  was  engaged  in  interstate 
commerce.  And  while  it  was  held 
that  a  judgment  for  the  plaintiff  must 
be  reversed,  as  the  Federal  statute 
controlled,  and  the  plaintiff  could  not 
maintain  the  action  in  her  own  right, 
the  court  said  that,  on  the  remanding 
of  the  case  to  the  district  court,  she 
might  present  an  application  to  be 
made  a  party  plaintiff  in  her  repre- 
sentative capacity,  and  that  the  fact 
that  more  than  two  years  had  expired 
after  the  accrual  of  the  cause  of  ac- 
tion would  not  bar  her  right  to  be 
made  a  party  to  the  suit  in  her  capac- 
ity as  administratrix.  In  subsequent 
proceedings  in  (1918)  —  Okla.  — ,  171 
Pac.  455,  it  was  held  that  the  trial 
court,  on  the  remanding  of  the  case, 
had  properly  allowed  the  petition  to 
be  amended  by  joining  the  widow  as 
administratrix,  as  a  party  plaintiff, 
without  in  any  way  enlarging  or 
modifying  the  facts  upon  which  the 
action  was  based,  and  that  such 
amendment  was  not  equivalent  to  the 
beginning  of  a  new  action,  for  the 
purpose  of  applying  the  two-year 
limitation  provided  by  the  Federal 
statute.  The  court  said  that,  aside 
for  the  capacity  in  which  the  plaintiff 
sued,  there  was  no  difference  between 
the  original  and  amended  petitions; 
that  in  the  former,  as  in  the  latter,  it 
was  sufficiently  averred  that  the  de- 
ceased came  to  his  death  through  in- 
jury suffered  while  he  was  employed 
by  the  railway  company  in  interstate 
conunerce. 

And  where  the  original  petition  al- 
leged the  operation  by  the  railway 
company  of  a  line  of  road  through 
various  states,  an  amendment  specif- 
ically alleging  the  interstate  charac- 
ter of   the    commerce    in  which    the 
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parties  were  engaged  at  the  time  of 
the  injury  has  been  construed,  with 
more  plausibility,  as  a  mere  amplifi- 
cation of  a  statement  of  a  cause  of 
action  under  the  Federal  Employers' 
Liability  Act,  and  not  the  bringing 
of  a  new  action  under  that  act  so  as 
to  subject  the  amendment  to  the  de- 
fense of  limitations. 

Thus,  in  Lammers  v.  Chicago  G.  W. 
R.  Co.  (1919)  —  Iowa,  — ,  175  N.  W. 
311,  where  the  complaint  in  an  action 
for  injury  to  a  railroad  section  hand 
alleged  that  the  defendant  operated  a 
line  of  railway  through  Illinois,  Iowa, 
and  other  states,  and  that  the  line  ex- 
tended to  Kansas  City  and  St.  Paul, 
and  that,  at  the  time  of  the  accident, 
the  plaintiff  was  unloading  rails  to 
repair  the  track,  it  was  held  that  an 
amendment  specifically  alleging  that 
the  plaintiff  was  employed  and  the 
defendant  engaged  in  interstate  com- 
merce at  the  time  of  the  accident  was 
not  the  assertion  of  a  new  cause  of 
action,  but  served  only  to  amplify  or 
enlarge  the  allegation?  of  the  origi- 
i>al  petition,  and  related  back  to  the 
time  of  filing  the  petition,  and  was, 
therefore,  not  subject  to  the  limita- 
tions of  the  Federal  statute.  In  this 
instance,  the  case  was  tried  and  sub- 
mitted to  the  jury  under  the  state  law, 
but  on  appeal  the  judgment  for  the 
plaintiff  was  reversed  on  the  ground 
that  the  state  law  was  inapplicable. 
On  the  remanding  of  fhe  case  to  the 
trial  court,  the  amendment  was  al- 
lowed, and  the  railway  company  re- 
lied on  the  bar  of  the  Statute  of  Lim- 
itations. The  court,  in  holding  that 
the  amendment  was  properly  allowed, 
$aid :  'If  the  amendment  served  only 
to  amplify  or  enlarge  the  allegations 
of  the  original  petition,  it  related 
back,  and  the  Statute  of  Limitations 
did  not  bar  the  action.  ...  If, 
however,  the  amendment  stated  a  new 
cause  of  action,  it  did  not  relate 
back,  and  as  it  was  filed  more  than 
two  years  after  the  cause  of  action 
accrued,  under  the  provisions  of  the 
Federal  act,  the  bar  of  the  statute 
was  complete.  .  .  .  By  reference 
to  the  allegations  of  plaintiff's  orig- 
inal petition  quoted  above,  it  will  at 
once  be  seen  that   the  character    of 


defendant,  as  a  common  carrier  en- 
gaged in  interstate  commerce,  was 
sufficiently  set  forth.  Aside  from  a 
brief  reference  to  the  defendant's 
negligence,  which  in  no  wise  changed 
the  cause  of  action  originally  plead- 
ed, the  aitiendment  to  plaintiff's  peti- 
tion included  only  the  statement  of 
the  conclusion  that  plaintiff  was  em- 
ployed, and  defendant  engaged,  in 
interstate  commerce  at  the  time  of 
the  accident.  .  .  .  Defendant  tac- 
itly concedes  that  plaintiff  was  in- 
jured while  employed  by  defendant 
in  performing  services  in  interstate 
commerce.  He  had  but  one  cause  of 
action,  and  that  was  under  the  law  of 
Congress.  He  could  not  recover  un- 
der the  state  statute  for  two  reasons: 
One,  the  facts  did  not  bring  the  case 
within  the  terms  of  the  statute;  and 
the  other,  that  all  state  statutes, 
where  the  parties  were  engaged  in 
interstate  commerce  at  the  time  of 
the  accident,  were  superseded  by  the 
Federal  act.  The  amendment  in  no 
wise  varied  or  altered  the  allegations 
of  negligence,  or  the  facts  constitut- 
ing his  cause  of  action.  There  was  no 
departure  from  the  law  under  which 
the  cause  of  action  was  originally 
pleaded,  which  was  the  only  law  un- 
der which  it  could  be  maintained,  to 
a  law  of  Congress;  the  facts  and  the 
substantial  allegations  of  the  peti- 
tion remained  the  same.  .  .  .  We 
think  it  clear  that  the  amendment  did 
not  state  a  new  cause  of  action,  but 
only  amplified  and  enlarged  the 
cause  of  action  by  specifically  and 
directly  asking  relief  under  Uie  Fed- 
eral Employers'  Liability  Act,  and 
therefore  related  back  to  the  original 
cause  of  action." 

And  where  the  petition  alleged 
that  the  defendant  owned  and  oper- 
ated a  railroad  through  Nebraska  and 
other  states  named,  and  that  the 
plaintiff  was  employed  by  the  com* 
pany  as  a  baggage  handler  at  its 
Omaha  depot,  and  that,  while  so  en- 
gaged, a  fellow  servant  negligently 
caused  a  heavy  trunk  to  fall  upon 
him,  whereby  he  sustained  personal 
injuries  for  which  he  sought  to  recov- 
er damages,^  the  court  stated  in 
Eskelsen  v.   Union   P.  R.  Co.    (1918) 
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102  Neb*  428,  167  N.  W.  406,  that  in 
this  class  of  cases,  where  a  carrier  is 
engaged  in  both  interstate  and  intra- 
state commerce,  liberality  must  be 
permitted  in  the  amendment  of  plead- 
ings;  and  held  that  the  petition  stat- 
ed a  cause  of  action  under  the  Fed«* 
eral  act,  and  that  an  amended  peti- 
tion, filed  more  than  two  years  after 
the  accident,  which  in  specific  terms 
alleged  the  interstate  character  of 
the  business  in  which  the  railway 
company  and  the  plaintiff  were  en- 
gaged, did  not  state  a  new  cause  of 
action,  but  related  back  to  the  filing 
of  the  original  petition,  and  was  not 
barred  by  limitations.  Rehearing 
was  denied  in  (1918)  102  Neb.  427, 
168  N.  W.  366. 

There  are,  of  course,  other  cases, 
not  within  the  scope  of  the  note, 
which  construe  liberally  pleadings  in 
an  action  for  injury  or  death  of  a 
railway  employee,  so  as  to  bring  the 
action  within  the  Federal  Employers' 
Liability  Act.  See,  for  example, 
Martinson  v.  Chicago,  B.  A  Q.  R.  Co« 
(1918)  102  Neb.  238,  166  N.  W.  624, 
holding  that  a  petition  in  an  action 
against  a  railway  company  for  per- 
sonal injuries  to  the  plaintiff  while 
in  the  defendant's  employ,  stating 
that  the  defendant  was  the  owner, 
and  was  engaged  in  the  operation  of 
a  system  of  railroads  in  Illinois, 
Iowa,  Nebraska,  and  other  states, 
when  not  attacked  by  demurrer  or 
motion,  sufficiently  alleged  the  inter- 
state character  of  the  defendant,  so 
as  to  bring  the  cause  of  action  within 
the  Federal  statute. 

See  also  the  statement  of  the  rule 
in  Vandalia  R.  Co.  ▼.  Stringer  (1914) 
182  Ind.  676,  106  N.  E.  866,  107  N.  E. 
673,  to  the  effect  that  while  the  action 
must  be  brought  and  recovery  had 
under  the  state  law  where  the  injury 
occurs  in  intrastate  commerce,  6r  un- 
der the  Federal  act  where  injury  oc- 
curs in  interstate  commerce,  the 
plaintiff  need  not  specifically  plead 
or  refer  to  the  state  statute  in  the  one 
case,  or  to  the  Federal  act  in  the 
other;  but  that  the  proper  procedure 
is  to  plead  the  facts;  and  the  recov- 
ery may  then  be   had    according  as 


the  evidence  develops  the  case  under 
the  one  law  or  the  other. 

XXI,  View    that   amendment   states    ne^w 
cause  of  action. 

The  decision  in  the  reported  case 
(HoGARTY  V.  Philadelphia  &  R.  R. 
Co.  ante,  1386),  that  a  common-law 
action  by  a  railroad  employee  to  re- 
cover, against  his  employer,  for  per- 
sonal injury,  cannot  be  amended  so 
as  to  count  upon  the  Federal  Employ- 
ers' Liability  Act,  after  the  limitation 
provided  by  that  act  has  elapsed,  is 
supported  by  the  following  cases: 
Walker  v.  Iowa  C.  R.  Co.  (1917)  241 
Fed.  395;  Morrison  v.  Baltimore  &  O. 
R.  Co.  (1913)  40  App.  D.  C.  391,  Ann. 
Cas.  1914C,  1026;  Carpenter  v.  Cen- 
tral Vermont  R.  Co.  (1919)  —  Vt.  — , 
107  Atl.  569. 

A  similar  rule  in  actions  brought 
under  state  statutes  for  death  of  a 
railroad  employee  is  supported  by  a 
number  of  cases  to  the  effect  that,  if 
the  action  as  originally  brought  is. 
based  on  a  state  statute,  an  amend- 
ment of  the  petition,  so  as  to  base  the 
action  on  the  Federal  Employers' 
Liability  Act,  introduces  a  new  or 
different  cause  of  action,  and  is  sub- 
ject to  the  limitations  prescribed  by 
the  Federal  statute.  Hall  v.  Louis- 
ville ft  N.  R.  Co.  (1907)  167  Fed.  464; 
Hughes  v.  New  York,  0.  &  W.  R.  Co. 
(1913)  158  App.  Div.  448,  143  N.  Y. 
Supp.  603 ;  Kinney  v.  New  York  C.  A  H. 
R.  R.  Co.  (1917)  166  N.  Y.  Supp.  868^ 
affirmed  in  (1920)  —  App.  Div.  — , 
179  N.  Y.  Supp.  929  (amendment  may 
be  allowed,  but  limitations  is  a  de- 
fense) ;  Findley  v.  Coal  ft  Coke  R.  Co. 
(1916)  76  W.  Va.  747,  87  S.  E.  199. 
See  also  Seaboard  Air  Line  R.  Co.  v. 
Renn  (1915)  241  U.  S.  290,  60  L.  ed. 
1006,  36  Sup.  Ct.  Rep.  667,  17  N.  C.  G. 
A.  «1  (where  rule  seems  to  be  im- 
plied) ;  and  Lucchetti  v.  Philadelphia 
ft  R.  R.  Co.  (1916)  238  Fed.  137  (sup- 
porting rule,  although  original  action 
was  held  to  be  based  on  Federal  stat- 
ute, and  amendment,  therefore^ 
proper) . 

The  Pennsylvania  supreme  court  in 
the  HOGARTY  Case  reversed  its  form- 
er position  taken  in  the  decision  on 
an  earlier  appeal  of  the  case,  report* 
ed  in  (1914)  245  Pa.  448,  91  Atl.  854, 
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this  reversal  being  due  largely  to  the 
implication  in  the  decision  in  Sea* 
board  Air  Line  R.  Co.  v.  Renn  (1916) 
241  U.  S.  290,  60  L.  ed.  1006,  3G  Sup. 
Ct.  Rep.  567,  17  N.  C.  C.  A.  1,  which 
was  decided  between  the  two  appeals. 
It  must  be  conceded  that  the  decision 
of  the  Federal  Supreme  Court  in  the 
Renn  Case,  by  implication,  strongly 
supports  the  view  that  an  amendment 
of  a  complaint  based  on  the  common 
law  or  a  state  statute  so  as  to  charge 
a  cause  of  action  under  the  Federal 
Employers'  Liability  Act  presents  a 
new  cause  of  action,  which  is  subject 
to  the  limitation  prescribed  by  the 
Federal  statute.  It  was  held  in  the 
latter  case  that  allegations  in  the 
'  complaint  in  a  suit  in  a  North  Caro- 
lina court  by  a  railway  employee,  to 
recover  for  personal  injury  suffered 
through  the  railway  company's  neg- 
ligence, that  the  company  was  oper- 
ating a  railway  in  Virginia,  North 
Carolina,  and  elsewhere,  that  plaintiff 
was  in  its  employ,  and  that,  when  in- 
jured, he  was  in  the  line  of  duty,  and 
that  the  injury  occurred  in  Virginia 
by  reason  of  a  defect  in  the  right  of 
way,  point,  although  imperfectly,  to 
a  cause  of  action  under  the  Federal 
Employers'  Liability  Act,  so  that  an 
amendment  stating  distinctly  that,  at 
the  time  of  the  injury,  defendant  was 
engaged  and  plaintiff  was  employed 
in  interstate  conunerce,  did  not  intro- 
duce a  new  cause  of  action  which 
would  be  barred  because  the  two 
years'  limitation  prescribed  by  the 
Federal  statute  had  elapsed;  but  that 
such  amendment  merely  expanded  or 
amplified  what  was  alleged  in  sup- 
port of  the  cause  of  action,  and  relat- 
ed back  to  the  commencement  of  the 
suit.  The  court  said:  "The  original 
complaint  was  exceedingly  brief,  and 
did  not  sufficiently  allege  that  at  the 
time  of  the  injury  the  defendant  was 
engaged  and  the  plaintiff  employed 
in  interstate  commerce.  During  the 
trial  the  defendant  sought  some  ad- 
vantage from  this,  and  the  court, 
over  the  defendant's  objection,  per- 
mitted the  complaint  to  be  so  amend- 
^  as  to  state  distinctly  the  defend- 
ant's engagement  and  the  plaintiff's 
employmepit  in  suoh  commerce.    Both 


parties  conceded  that  what  was  al- 
leged in  the  amendment  was  true  in 
fact,  and  conformed  to  the  proofs, 
and  that  point  has  since  been  treat- 
ed as  settled.  The  defendant's 
objection  was  that  the  original  com- 
plaint did  not  state  a  cause  of  action 
under  the  act  of  Congress,  that  with 
the  amendment  the  complaint  would 
state  a  new  cause  of  action  under 
that  act,  and  that,  as  more  than  two 
years  had  elapsed  since  the  right  of 
action  accrued,  the  amendment  could 
not  be  made  the  medium  of  introduc- 
ing this  new  cause  of  action,  consist- 
ently with  the  provision  in  §  6  that 
'no  action  shall  be  maintained  under 
this  act  unless  commenced  within 
two  years  from  the  day  the  cause  of 
action  accrued.'  If  the  amendment 
merely  expanded  or  amplified  what 
was  alleged  in  support  of  the  cause 
of  action  already  asserted,  it  related 
back  to  the  commencement  of  the  ac- 
tion, and  was  not  affected  by  the  in- 
tervening lapse  of  time.  .  .  .  But 
if  it  introduced  a  new  or  different 
cause  of  action,  it  was  the  equivalent 
of  a  new  suit,  as  to  which  the  running 
of  the  limitation  was  not  theretofore 
arrested.  •    The  original  com- 

plaint set  forth  that  the  defendant 
was  operating  a  line  of  railroad  in 
Virginia,  North  Carolina,  and  else- 
where; that  the  plaintiff  was  in  its 
employ;  that  when  he  was  injured  he 
was  in  the  line  of  duty,  and  was  pro- 
ceeding to  get  aboard  one  of  the  de- 
fendant's trains,  and  that  the  injury 
was  sustained  at  Cochran,  Virginia, 
through  the  defendant's  negligence  in 
permitting  a  part  of  its  right  of  way 
at  chat  place  to  get  and  remain  in  a 
dangerous  condition.  Of  course,  the 
right  of  action  could  not  arise  under 
the  laws  of  North  Carolina,  when  the 
causal  negligence  and  the  injuiy  oc- 
curred in  Virginia;  and  the  absence 
of  any  mention  of  the  laws  of  the  lat- 
ter state  was,  at  least,  consistent  with 
their  inapplicability.  Besides,  the 
allegation  that  the  defendant  was 
operating  a  railroad  in  states  other 
than  Virginia  was  superfluous  if  the 
right  of  action  arose  under  the  laws 
of  that  state,  and  was  pertinent  only 
if  it   arose   in   interstate   commerce. 
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and  therefore  under  the  act  of  Con- 
gress. In  these  circumstances,  while 
the  question  is  not  free  from  diffi- 
culty, we  cannot  say  that  the  court 
erred  in  treating  the  original  com- 
plaint as  pointing,  although  only  hn- 
perfectly,  to  a  cause  of  action  under 
the  law  of  Congress.  And  this  being 
so,  it  must  be  taken  that  the  amend- 
ment merely  expanded  or  amplified 
what  was  alleged  in  support  of  that 
cause  of  action,  and  related  back  to 
the  commencement  of  the  suit,  which 
was  before  the  limitation  had  ex- 
pired." 

Although  the  language  of  the  Fed- 
eral Supreme  Court  in  the  Renn  Case 
fU.  S.)  supra,  seems  to  lend  support 
to  the  view  taken  in  the  reported  case 
(HoGABmr  V.  Philadelphia  ft  R.  R. 
Co.  ante,  1386),  that  an  amendment  of 
the  complaint  in  an  action  for  dam- 
ages for  injury  to  a  railway  employee, 
based  on  common-law  liability,  can- 
not, after  the  period  of  limitations 
prescribed  by  the  Federal  Employ- 
ers' Liability  Act  has  elapsed,  be 
amended  so  as  to  predicate  a  cause  of 
action  on  the  Federal  statute,  it  seems 
doubtful  whether  the  United  States 
Supreme  Court  would  take  this  view 
in  a  case  squarely  presenting  the 
question.  And  it  seems  clear  that 
that  court  would  be  very  liberal  in  its 
construction  of  the  pleadings,  as 
pointing  to  a  cause  of  action  under 
the  Federal  statute,  where  they  do 
not  state  the  nature  of  the  commerce 
in  which  the  parties  were  engaged. 
There  seems  much  force  in  the  state- 
ment made  in  Pope  v.  Kansas  City, 
M.  &  0.  R.  Co.  (1918)  —  Tex.  — ,  207 
S.  W.  514,  that  the  decision  of  the 
United  States  Supreme  Court  in  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Smith 
(1916)  243  U.  S.  630,  61  L.  ed.  938,  37 
Sup.  Ct.  Rep.  477,  cited  under  11.  b,  su- 
pra,  is  adverse  to  the  decisions  of  the 
courts  which  have  construed  the 
earlier  opinions  of  the  Federal  court 
as  requiring  the  holding  that  an 
amendment  which  shows  that  the 
cause  of  action  arose  under  the  Fed- 
eral law  presents  a  new  or  different 
cause  of  action  from  a  petition  stat- 
ing a  cause  of  action  under  the  state 
law,  though  the   facts    showing   the 


tort  and  the  damages  therefrom  were 
the  same  in  each  pleading. 

A  writ  of  error  in  the  Hogarty 
Case  was  dismissed  by  the  Federal 
Supreme  Court  in  (U.  S.  Adv.  Ops. 
1919-20,  p.  49),  250  U.  S.  650,  68  L.  ed. 
1189,  40  Sup.  Ct.  Rep.  12,  for  want  of 
jurisdiction  under  the  Amendment  of 
1916  to  the  Judicial  Code.  It  may  be 
noted  as  a  possible  ground  for  dis- 
tinguishing the  Hogarty  Case  from 
many  of  the  other  cases  that  the 
plaintiff  in  order  to  recover  was 
obliged  to  take  the  position  that  the 
case  was  an  interstate  one  and  so 
within  the  provisions  of  the  Federal 
Employers'  Liability  Act,  relieving 
him  of  a  defense  which  would  have 
been  fatal  if  the  case  had  been  an  in- 
trastate one  and  so  governed  by  the 
state  law.  It  should  be  observed 
that  the  Federal  Employers'  Liability 
Act  makes  the  carrier  liable  for  death 
to  the  personal  representative  of  the 
employee,  for  the  benefit  of  the  sur- 
viving widow,  or  husband,  and  chil- 
dren, of.  such  employee.  And  if  an 
action  is  brought  under  a  state  stat- 
ute for  death  to  recover  damages  for 
the  widow  alone,  it  seems  that  an 
amendment  which"  would  attempt  to- 
set  up  a  cause  of  action  for  the  chil- 
dren would  be  subject  to  the  limita- 
tions of  the  Federal  statute.  This, 
was  the  situation  in  Lanis  v.  Illinois 
C.  R.  Co.  (1916)  140  La.  1,  72  So.  788, 
where  the  widow  of  a  railway  em; 
ployee,  killed  through  the  negligence 
of  the  company  in  interstate  com- 
merce, brought  suit  ip  her  individual 
capacity  for  damages  under  a  state 
statute,  and  the  defendant  excepted 
to  the  proceeding  on  the  ground  that 
the  right  of  action  under  the  Federal 
act  precluded  a  right  of  action  under 
the  state  statute.  The  court  held  that 
it  was  proper  to  allow  the  plaintiff  to 
amend  the  petition  by  appearing  in 
the  capacity  of  administratrix  for  the 
benefit  of  herself  and  child,  and  that, 
as  to  the  demand  for  the  benefit  of 
the  widow,  the  amendment  might  be 
allowed,  although  more  than  two 
years  had  elapsed  from  the  accrual 
of  the  cause  of  action.  But  the  court 
was  of  the  opinion,  apparently,  al- 
though it  was  unnecessary  to  decide 
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the  point,  since  the  damages  recov- 
ered for  the  child  were  purely  nomi- 
nal and  did  net  affect  the  costi:,  that 
as  to  a  demand  for  damages  for  the 
benefit  of  a  child  of  the  deceased, 
made  for  the  first  time  in  the  amend- 
ment, a  new  cause  of  action  was  stat- 
ed, which  would  be  subject  to  the  lim- 
itations of  the  Federal  statute. 

In  Hughes  v.  New  York,  0.  &  W.  R. 
Co.    C1913)     158    App.  Div.    448,  143 
N.  Y.  Supp.  603,  supra,  the  complaint 
in  an  action  for  injury   to  a  railway 
conductor  alleged  that  the  defendant 
was  organized  under  the  laws  of  New 
York,  and  operated  a  railroad  in  vari- 
ous parts  of  that  state  and  Pennsyl- 
vania, and  that  at  the  date  of  the 
accident  the  plaintiff  was  in  the  de- 
fendant's employ  as  a  conductor  on  a 
train  operated  in  Pennsylvania,    and 
pleaded  the  statute  of  the  latter  state. 
Before  trial    the  plaintiff    died,  and, 
more  than  two  years  after  the  cause 
of  action  accrued,  a  motion  was  made 
to  substitute    as    plaintiff    the    dece- 
dent's widow,  who  had  been  appointed 
administratrix,  and  to  permit  her  to 
serve  an  amended  complaint,  basing 
the  action  on  the  Federal  Employers' 
Liability  Act.    In  holding  that  the  mo- 
tion was  properly  denied,  the  court 
said:     "The  action  was  not  brought 
under    that    act,    but    is    specifically 
based  on  the  common  law,  as  modified 
by  the  statute  of  the  state.     An  ac- 
tion under  the  Federal  law  must  be 
begun  within  two  years  from  the  time 
the  cause  of  action  accrued,     .     .    . 
but   after   nearly  three    years    it  is 
sought  to  convert   the    action    under 
the  state  law  into  an  action  under  the 
Federal  law,  thus  extending  the  stat- 
ute by  a  substituted  cause  of  action. 
On  April  5,  1910,  the  Federal  act  was 
amended  so  as  to  provide  'that  any 
right  of  action  given  by  this  act  to  a 
person     suffering    injury    shall    sur- 
vive.'    .     .     .     But  the  right  cannot 
survive  the  time  limited  for  its  exer- 
cise, and  when  the  person  to  whom 
the  right  is  initially  given  elects  to 
proceed  under  the  law    of  the  state, 
the  right  to. proceed  under  the  Fed- 
eral statute  is  at  least  dormant,  and 
ceases  after  the  expiration  of  the  two 
.years.     The  Federal  statute  is  tend- 


ered to  him  who,  entitled,  chooses  to 
employ  it.  He  may  prefer  the  law  of 
the  state,  as  the  injured  person  did 
in  the  present  instance.  But  such 
law  cannot  be  exploited  and,  upon 
emergency,  the  action  be  changed  in- 
to one  under  the  Federal  law.  There 
is  not  a  suggestion  of  fact  in  the  orig- 
inal complaint  indicating  intention 
to  avail  of  the  Federal  statute." 

The  position  taken  by  the  New 
York  court  in  Kinney  v.  New  York  C. 
&  H.  R.  R.  Co.  (1917)  166  N.  Y.  Supp. 
868,  appears  to  be  that  where  the 
complaint  in  an  action  for  injury  to 
a  railway  employee  states  no  fact 
bringing  the  action  under  the  provi- 
sions of  the  Federal  Employers'  Li- 
ability Act,  but  states  a  cause  of  ac- 
tion entirely  under  the  common  law 
or  statutes  of  the  state,  while  an 
amendment  setting  up  the  facts  that 
the  plaintiff,  at  the  time  of  the  acci- 
dent, was  engaged  in  interstate  com- 
merce, may  properly  be  allowed 
although  more  than  two  years  have 
elapsed  after  the  accrual  of  the  cause 
of  action,  such  limitations,  if  plead- 
ed and  proved  by  the  defendant,  are 
a  defense.  The  opinion  relies  largely 
on  the  decision  of  the  Federal  Su- 
preme Court  in  Seaboard  Air  Line  R. 
Co.  V.  Renn  (1916)  241  U.  S.  290,  60 
L.  ed.  1006,  36  Sup.  Ct.  Rep.  567,  17 
N.  C.  C.  A.  1,  supra*  Although  the 
decision  in  the  Kinney  Case  was  af- 
firmed without  opinion  in  (1920)  — 
App.  Div.  — ,  179  N-  Y.  Supp.  929,  it 
does  not  appear  that  the  appellate  di- 
vision was  of  the  same  opinion  as  the 
lower  court  on  the  point  under  con- 
sideration, for  it  will  be  observed 
that  the  lower  court  decision  is  based 
also  on  other  independent  grounds. 

The  doctrine  of  Kinney  v.  New 
York  C.  A  H.  R.  R.  Co.  (N.  Y.)  supra, 
is  opposed  to  the  view  taken  on  an 
earlier  appeal  in  the  same  case,  re- 
ported in  (1916)  98  Misc.  11,  162  N.  Y. 
Supp.  42,  which  is  affirmed  without 
opinion  in  (1917)  177  App.  Div.  948, 
164  N.  Y.  Supp.  1098.  This  earUer 
appeal  makes  a  distinction  between 
the  case  in  question,  which  was  an  ac- 
tion for  injuries  to  an  employee,  and 
Hughps  Vp  New  York,  6.  &  W.  R.  Co. 
(N.  Y.)  supra,  where  the  amendment 
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Uttempted  to  set  up  a  right  in  the  ad- 
minifltratrix,  after  the  death  of  the 
'employee,  who  had  begun  the  action. 
It  was  said  that  the  cases  involving 
death  claims  were  clearly  distinguish- 
able; that  it  was  a  well-known  and 
conceded  fact  that  all  actions  for  dam- 
ages for  death  caused  by  negligence 
were  purely  statutory;  and  that  in 
«every  case  where  an  action  is  brought 
hy  the  injured  person  himself,  or  for 
his  injury  while  living,  and  he  after- 
i¥ard  dies,  and  an  amendment  substi- 
iaiting  and  setting  forth  the  new 
cause  of  action  for  his  death  is 
asked,  it  is  plain  that  a  new  caus^  of 
action  is  sought  to  be  interposed,  and, 
if  the  Statute  of  Limitations  has  run 
against  this  new  cause  of  action  be- 
fore the  amendment  is  made,  it  is 
harred. 

It  was  held  in  Hall  v.  Louisville  & 
1^.  R.  Co.  (1907)  157  Fed.  464,  supra, 
^hat  in  an  action  for  the  death  of  a 
railway  employee,  brought  by  the 
-widow  under  a  state  statute  for  her 
benefit  alone,  an  amendment  chang- 
ing the  character  of  the  plaintiff  from 
widow  to  administratrix  introduced 
-a  new  cause  of  action  based  on  the 
Pederal  statute,  which  did  not  relate 
"back  to  the  beginning  of  the  suit,  and 
-was  subject  to  the  defense  of  the 
Statute  of  Limitations.  The  court 
jiaid:  "The  right  of  the  plaintiff  to 
xecover  in  such  actions,  as  this  was 
unknown  to  the  common  law.  The 
right  here  asserted  is  entirely  statu- 
tory. It  becomes  a  matter  of  import- 
ance, therefore,  to  determine  under 
^hich  statute  this  suit  was  originally 
rbrought.  To  determine  this  fact, 
-this  court  can  only  look  to  the  plain- 
'tiff's  own  statement  of  her  cause  of 
^action.  .  .  .  Wherever  a  right  is 
conferred  by  a  statute  which  is  in 
-derogation  of  the  common  law,  such 
atatute  must  be  strictly  construed. 
Under  the  state  statute  .  •  .  the 
right  to  sue  and  recover  in  such  a 
•case  as  this  is  vested  in  the  widow 
Alone,  there  being  a  widow  living. 
•  •  .  Her  recovery  in  the  action 
would  be  fpr  her  benefit  alone. 
«  •  •  Under  the  Federal  statute 
«  •  .  the  right  of  action  is  conferred 
«ipon    the    personal     r^reaentative 


alone.  The  Federa}  statute  effects 
radical  changes  in  the  liability,  as  it 
exists  at  common  law  qr  und|er  the 
Florida  statute,  of  common  carriers 
engaged  in  interstate  commerce,  for 
injuries  to  their  employees,  in  the  dis- 
position of  the  proceeds  of  the  recov- 
ery when  the  injury  results  in  death, 
and  in  the  effect  of  the  right  of  re- 
covery for  such  injuries  when  the 
employee  is  guilty  of  negligence 
which  directly  contributes  to  his  in- 
jury. There  being,  therefore,  such 
marked  distinctions  between  the  two 
statutes,  the  conclusion  is  inevitable 
that  the  action,  if  brought  under  any 
authority  at  all,  must  have  been 
brought  under  the  state  statute.  Es- 
pecially must  this  be  the  case  when 
we  consider  the  fact  that  at  the  time 
the  suit  was  brought  there  was  no 
personal  representative  in  existence 
in  whose  name  this  suit  could  have 
been  maintained  under  the  Federal 
statute.  .  •  •  Here,  under  a  suit 
in  the  name  of  the  widow,  she  alone 
would  be  entitled  to  recover,  and  the 
measure  of  her  damages  would  be 
such  as  the  jury  might  determine  that 
she  alone  had  sustained  on  account 
of  the  death  of  her  husband,  .  •  . 
while  under  the  Federal  statute  the 
administratrix  would  be  entitled  to 
recover  for  all  damages  sustained  by 
her  and  her  three  children — probably 
just  four  times  as  much  as  she  would 
recover  in  a  suit  as  widow.  Again, 
her  recovery  as  widow  would  be  no 
bar  to  a  recovery  under  the  Federal 
statute,  at  least  in  so  far  as  her  three 
children  are  concerned,  who  were 
neither  a  party  to,  nor  interested  in, 
any  suit  in  the  name  of  the  widow  as 
such.  It  seems,  therefore,  that  the 
amendment  presents  an  entirely  new 
cause  of  action,  to  which  the  plea  of 
the  Statute  of  Limitations  is  a  sood 
defense.*' 

Lucchetti  v.  Philadelphia  &  R.  R. 
Co.  (1916)  283  Fed.  137,  supports  the 
view  against  the  right  to  aihend  after 
limitations  has  run,  the  court  stat- 
ing that  a  par^  may  have  two  causes 
of  action,  which,  although  growing 
out  of  the  same  facts,  are  distinct  and 
aeparate,  one  of  them,  for  illustra- 
tion,   arisyig    out    of    the    general 
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principles  of  the  law  of  negligence, 
and  the  other  out  of  the  provisions 
of  a  statute,  state  or  Federal,  and 
that,  if  he  brings  his  action  for  the 
one  cause,  and  wishes  to  change  to 
the  other,  it  is  clear  he  is  not  amend* 
ing  the  pleadings  of  the  action 
brought,  but  is  bringing  in  a  new 
cause  of  action.  But  it  was  held  that 
an  amendment  setting  up  other  es- 
sential elements  to  bring  the  case 
within  the  Federal  Employers'  Lia- 
ability  Act  was  proper  in  this  case, 
because  it  sufficiently  appeared,  both 
from  the  allegations  of  the  statement 
of  claim,  and  from  the  fact  that  the 
action  was  brought  in  a  Federal  court 
by  one  who  could  not  have  brought 
an  action  there  except  for  a  cause 
arising  under  the  laws  of  the  United 
States,  that  the  cause  of  action  meant 
to  be  set  forth  was  one  under  the 
Federal  statute. 

And  although  it  does  not  appear 
that  the  question  of  limitations  was 
involved,  attention  is  called  to  Moli- 
ter  V.  Wabash  R.  Co.  (1914)  180  Mo. 
App.  84,  168  S.  W.  250,  where  the  pe- 
tition in  an  action  for  injuries  to  a 
railroad  employee  did  not  state  a  case 
under  the  Federal  Employers'  Liabil- 
ity Act,  but,  tiie  evidence  showing 
that  the  plaintiff  was,  at  the  time  of 
the .  injury,  employed  in  interstate 
commerce,  he  contended  that  a  recov- 
ery in  his  favor  should  be  sustained 
on  the  theory  that  the  Federal  stat- 
ute was  applicable.  The  court  in 
rejecting  this  view  said  that  since 
the  action,  as  stated  in  the  pleading, 
was  either  under  the  common  law  or 
the  statute  of  Missouri,  and  not  un- 
der the  Federal  statute,  the  plaintiff 
could  not  recover  under  the  latter 
statute  without  changing  his  cause  of 
action  from  law  to  law,  and  that,  it 
had  been  decided,  he  could  not  do. 

See  also  among  other  cases  not  in- 
volving, so  far  as  appears,  the  ques- 
tion of  limitations.  Creteau  v.  Chi- 
cago &  N.  W.  R.  Co.  (1911)  113  Minn. 
418,  129  N.  W.  856,  holding  that  where 
the  action,  by  the  allegations  of  the 
complaint,  was  founded  entirely  upon 
the  state  statute,  and  the  trial  pro- 
ceeded throughout  upon  the  theory 
of  liability  or  nonliability  thereunder. 


the  action  of  the  trial  court  in  submit- 
ting the  case  to  the  jury  under  the 
Federal  act  was  a  clear  departure 
from  the  issues  presented,  and  the 
course  of  the  trial,  and  was  unauthor- 
ized. 

Union  P.  R.  Co.  v.  Wyler  (1895) 
168  U.  S.  286,  39  L.  ed.  983,  15  Sup. 
Ct.  Rep.  877,  is  frequently  cited  in 
the  cases  on  the  present  question 
which  take  the  position  that  an 
amendment  in  an  action  for  death  or 
injury  of  a  railway  employee  under  a 
state  statute  or  common  law,  so  as 
to  base  the  action  on  the  Federal 
statute,  presents  a  new  cause  of  ac- 
tion against  which  limitations  run 
until  the  amendment  is  offered.  That 
case,  however,  decided  before  the 
enactment  of  the  Federal  Emplojrers' 
Liability  Act,  seems  clearly  distin- 
guishable from  the  class  of  cases 
covered  by  the  present  annotation. 
In  that  case,  where  the  action  for  in- 
jury to  a  railway  employee  was 
brought  in  a  Missouri  court,  the  peti- 
tion, which  alleged  that  the  injury 
occurred  in  Kansas,  was  based  on  the 
general  law  of  master  and  servant, 
alleging  that  the  injury  occurred  be- 
cause of  the  retention  by  the  railway 
company  of  an  incompetent  servant, 
with  knowledge  of  such  incom- 
petency. It  was  held  that  an  amend- 
ment to  the  petition,  attempting  to 
set  up  a  liability  under  a  Kansas  stat- 
ute, which  made  the  railway  company 
liable  for  the  negligence  of  a  fellow 
servant  without  regard  to  the  rale 
regarding  retention  of  an  incompe- 
tent servant,  was  a  departure  from 
law  to  law,  and  presented  a  new  cause 
of  action  against  which  the  Statute 
of  Limitations  of  the  state  of  the  ac- 
tion ran  until  the  amendment  was  of- 
fered« 

Where  the  complaint  in  an  action 
for  injuries  to  a  railway  employee  al- 
leged the  circumstances  of  the  in- 
jury, but  omitted  definite  statement 
as  to  whether  the  plaintiff  was  at  the 
time  engaged  in  interstate  com- 
merce, and  the  railway  company  in 
its  answer,  filed  within  two  years 
from  the  time  of  the  accident,  set  up 
the  interstate  character  of  the  com- 
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merce  in  which  the  parties  were  en- 
gaged, and  issues  were  joined  and 
the  case  tried  as  one  arising  under 
the  Federal  statute,  it  was  held  that 
the  omission  in  the  complaint  to  al- 
lege specifically  the  interstate  char- 
acter of  the  commerce  in  which  the 
plaintiff  and  the  railway  company 
were  engaged  was  cured;  and  that  it 
was  not  erroneous  for  the  court,  at 
the  close  of  the  evidence,  although 
more  than  two  years  had  elapsed 
since  the  date  of  the  injury,  to  per- 
mit the  plaintiff  to  amend  the  com- 
plaint, by  alleging  that  the  plaintiff 
was  injured  while  engaged  in  inter- 
state commerce.  King  v.  Norfolk- 
Southern  R.  Co.  (1918)  176  N.  C.  801, 
97  S.  E.  29.  The  court  said  that  the 
omission  by  the  plaintiff  to  make 
definite  averment  on  the  question  of 
interstate  commerce  and  applicabil- 
ity of  the  Federal  statute  was  cured 
by  the  allegations  of  the  answer  and 
the  treatment  of  the  parties  of  the 
case,  the  amendment  being  without 
material  significance,  and  only  a 
formal  statement  of  conditions  which 
the  parties  had  already  created,  and 
about  which  there  was  no  dispute; 
that  the  parties  were  not  only  con- 
cluded by  their  treatment  of  the 
cause  as  one  under  the  Federal  stat- 
ute, but  the  case  properly  called  for 
the  application  of  the  doctrine  of 
*'aider"  by  the  additional  and  supple- 
mental averments  in  the  adversary 
pleadings,  by  which  a  defective  state- 
ment may  be  explained. 

See  also,  among  other  cases  not 
within  the  scope  of  the  annotation 
because  not  involving  the  question 
of  limitations,  White  v.  Central  Ver- 
mont R.  Co.  (1914)  87  Vt  330,  89  Atl. 
618,  affirmed  in  (1916)  238  U.  S.  507, 
59  L.  ed.  1433,  35  Sup.  Ct.  Rep.  865, 
Ann.  Caa.  1916B,  252,  9  N.  C.  C.  A. 
8  AJ[i.R««-*^0» 


265,  holding  that  the  defect  in  the 
original  declaration  in  an  action  for 
death  of  a  railway  employee,  in  fail- 
ing to  allege  the  interstate  character 
of  the  commerce  in  which  the  de- 
ceased and  the  railway  company  were 
engaged  at  the  time  of  the  accident, 
was  cured  by  averments  in  the  plea 
and  admissions  in  the  replication 
that  the  deceased  was  employed  in 
interstate  commerce. 

As  to  whether  a  judgment  in  an 
action  brought  under  the  state  law 
for  the  death  of  a  railroad  employee 
is  a  bar  to  a  subsequent  action 
brought  for  his  death  under  the  Fed- 
eral statute,  see  Troxell  v.  Dela- 
ware, L.  &  W.  R.  Co.  (1913)  227  U.  S. 
434,  57  L.  ed.  586,  88  Sup.  Ct  Rep. 
274,  holding  that  a  judgment  in  an 
action  brought  by  a  widow  in  her  in- 
dividual capacity,  for  herself  and 
children,  to  recover  damages  from  an 
interstate  carrier  for  the  death  of  her 
husband  while  in  its  employ,  which 
was  prosecuted  and  tried  on  the 
theory  that  it  involved  a  cause  of  ac- 
tion under  the  state  law,  under  which 
there  could  be  no  recovery  for  the 
negligence  of  the  fellow  servants  of 
the  deceased,  was  not  a  bar  to  a  sub- 
sequent action  by  the  widow  as  ad- 
ministratrix, brought  against  the 
carrier  under  the  Federal  Employ- 
ers' Liability  Act,  in  which  recovery 
was  asked  because  of  the  negligence 
of  such  fellow  servant. 

Among  possibly  other  cases  on  the 
question  whether  counts  at  common 
law  and  under  the  Federal  Employ- 
ers' Liability  Act  may  be  joined  in 
the  same  complaint,  see  Bouchard  v. 
Central  Vermont  R.  Co.  (1914)  87  Vt. 
399,  LJI.A.1915C,  88,  89  Atl.  475, 
which  holds  in  the  affirmative  on 
this  proposition.  R.  B.  H. 
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DORIA  RICHARD 

V. 

AMOSKEAG  MANUFACTURING  COMPANY. 

New  Uaanpahire  Sup^'eme  Court -^  June  2S,  1919, 

(—  N.  H.  — ,  109  Atl.  88.) 

Blaster  and  servant  •—  disobedience  of  orders  -—  effect. 

1.  A  master  may  be  liable  for  the  act  of  his  superintendent  in  using 
excessive  force  in  compelling  obedience  to  working  rules,  although  he  was 
expressly  directed  not  to  use  such  force,  if  the  use  of  some  force  was 
necessary. 


[See  note  on  this  question  beginning  on  page  1432.] 


—  act  of  superintendent  —  use  of  un- 
reasonable force. 

2.  That  the  foreman  of  a  room  in  a 
shop  uses  unreasonable  force  to  com- 
pel compliance  with  rules  does  not 
show  that  he  was  not  negligent  in  the 
means  he  adopted  to  perform  his  serv- 
ice of  superintendence. 

Appeal  —  objection  to  theory  of  case. 

3.  The  objection  that  the  case  was 
tried  on  the  wrong  theory  cannot  be 
raised  for  the  first  time  on  appeal. 

[See  2  R.  G.  L.  183,  184.] 

Master  and  servant  —  liabUity  for 
wanton  act  of  servant. 

4.  A  master  is  answerable  for  the 
act  of  his  superintendent  in  enforc* 
ing  obedience  to  the  rules  of  employ- 
ment, although  he  acts  with  a  wanton 
or  reckless  purpose  to  accomplish  the 
end  in  an  unlawful  manner. 

—  assault  by  superintendent  —  liabil- 
ity. 

5.  A  master  is  liable  for  assault  by 
his  superintendent  upon  a  servant  if 
the  superintendent  was  doing  what 
he  was  employed  to  do  at  the  time  of 
the  injury, 

[See  18  R.  C.  L.  810.] 

Evidence  —  authority  of  superintend- 
ent to  use  force. 

6.  Authority  of  a  superintendent  of 
a  mill  to  use  some  force  to  compel  em- 
ployees to  remain  at  their  work  may 
be  inferred  from  the  fact  that 
employees  did  not  understand  the  lan- 
guage of  the  superintendent. 

Master  and  servant  —  scope  of  em- 
ployment —  use  of  excessive  force. 

7.  The  use  of  excessive  force  by  a 
factory  superintendent  in  compelling 
obedience  to  working  rules  in  the 
shop  may  be  found  to  have  been  with- 
in the  scope  of  his  employment. 

[See  18  R.  C.  L.  810,1 


—   authority   to   laiy   hands 
ployees. 

8.  The  superintendent  of  a  factory 
has  implied  authority  to  take  hold  of 
employees  to  lead  them  back  to  work 
when  they  leave  it  contrary  to  rules, 
if  they  cannot  understand  the  lan- 
guage of  the  superintendent. 

Amieal  —  erroneous  expression  in  in- 
struction —  mode  of  preserving 
question  for  review. 

9.  To  preserve  for  review  on  appeal 
error  in  the  use  of  an  expression  in  an 
instruction,  the  attention  of  the  court 
must  be  expressly  called  to  it. 

[See  2  R.  C.  L.  75.] 

On  Petition  for  Rehearing. 

Trial  —  waiver  of  defense. 

10.  The  defense  of  fellow  service  Is 
waived  in  an  action  against  a  master 
for  assault  by  one  servant  upon  an- 
other, by  placing  the  defense  upon  the 
ground  that  assailant  was  not  acting 
within  the  scope  of  his  authority, 
without  making  reference  to  the  ques- 
tion of  fellow  service. 

[See  21  R.  C.  L.  584,  585.] 

Appeal  —  ambiguous  words  in  in- 
struction —  effect. 

11.  The  use  of  the  expression  "ap- 
parent authority"  in  an  instruction  in 
an  action  against  a  master  for  assault 
by  one  employee  upon  another,  that 
the  jury  must  determine  whether  or 
not  in  the  event  of  disobedience  of 
orders  assailant  had  apparent  author- 
ity to  enforce  their  execution,  is  not 
error  if,  when  viewed  in  connection 
with  the  rest  of  the  charge,  it  is  evi- 
dent that  the  court  used  the  word  in 
the  sense  of  implied  authori^. 

[See  14  R.  C.  L.  817.] 


(Plummer,  J.,  dissents.) 
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Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Hills- 
liorough  County  (Kiyel,  Ch.  J.)  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  injuries  for  wiiich  defendant 
was  alleged  to  be  responsible,  which  resulted  in  a  verdict  for  plaintiff. 
Ovemded. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Warren,  Howe,  A  Wilson     service  and  in  the  performance  of 


and  Louis  A.  Thorp  for  defendant. 

Messrs.  Taggart,  Tattle,  Wyman,  & 
Starr,  for  plaintiff : 

Defendant  was  liable  for  the  injury 
to  plaintiff. 

Grant  v.  Singer  Mfg.  Co.  190 
Mass.  489,  6  L.R.A.(N,S.)  567,  77  N. 
E.  480,  20  Am.  Neg.  Rep.  351 ;  Rogahn 
V.  Moore  Mfg.  &  Foundry  Co.  79 
Wis.  573,  48  N.  W.  669;  Jacques  v. 
Great  Falls  Mfg.  Co.  66  N.  H.  482,  13 
L.R.A«  824,  22  Atl.  652;  Compher  v. 
Missouri  &  K.  Teleph.  Co.  127  Mo. 
App.  553,  106  S.  W.  536;  Rowell  v.  Bos- 
ton &  M.  R.  Co.  68  N.  H.  358,  44  Atl. 
488;  Rounds  v.  Delaware,  L.  &  W.  R. 
Co.  64  N.  Y.  129,  21  Am.  Rep.  597,  8 
Am.  Neg.  Cas.  536;  Memphis  &  N. 
Packet  Co.  v.  Hill,  58  C.  C.  A,  610,  122 
Fed.  246;  Avondale  Mills  v.  Bryant, 
10  Ala.  App.  507,  63  So.  932;  Jebeles- 
Coliss  Confectionery  Co.  v.  Booze,  181 
Ala.  456,  62  So.  12;  Nettle  v.  Flour 
City  .  Ornamental  Iron  Works,  126 
Minn.  530,  148  N.  W.  43. 

Mr.  A.  E.  Boisvert  also  for  plaintiff. 

Walker,  J.,  delivered  the  opinion 
of  the  court : 

The  question  is  whether  the  de- 
fendant is  responsible  for  the  in- 
juries sustained  by  the  plaintiff  in 
consequence  of  the  act  of  Smith  in 
forcing  her  back  into  the  room 
Mrhere  she  was  employed.  The  evi- 
dence justified  the  jury  in  finding 
that  she  was  violating  the  rules  of 
the  defendant  in  leaving  her  work 
and  standing  in  or  near  the  door 
preparatory  to  leaving  the  factory 
when  the  noon  signal  should  be  giv- 
en; that  Smith  had  immediate 
charge  of  the  room  and  was  charged 
with  the  duty  of  requiring  the  help, 
including  the  plaintiff,  ''to  stay  in 
the  room  or  near  their  work  until 
the  whistle  blew  at  12  o'clock ;"  that 
at  the  time  of  the  assault  he  was 
attempting  to  enforce  this  rule,  and 
not  to  punish  the  plaintiff  to  gratify 
his  personal  spite;  and  that  while 
thus    engaged    in    the   defendant's 


his  duty  of  superintendent  of  the 
help  he  used  more  force  upon  the 
plaintiff  than  was  reasonably  neces- 
sary or  justifiable,  which  resulted 
in  the  injuries  complained  of.  Much 
of  the  argument  for  the  defendant  is 
based  upon  the  assumption  of  facts 
which,  upon  the  evidence,  the  jury 
were  not  only  not  bound  to  find,  but 
were  at  liberty  to  negative;  as,  for 
instance,  that  Smith's  assault  upon 
the  plaintiff  was  vindictive^  and  not 
resorted  to  as  a  means  of  perform- 
ing his  duty  to  the  defendant.  That 
there  was  evidence  to  the  contrary 
is  not  open  to  doubt. 

It  is  argued  that  the  evidence 
does  not  warrant  the  finding  of  neg- 
ligence on  the  part  of  the  defendant. 
This  contention  is  based  upon  the 
assumption  that  the  use  of  any  force 
by  Smith  was  wilful  and  vindictive, 
and  so  an  act  of  trespass,  and  not 
merely  careless  and  unintentional 
and  a  negligent  act.  But  the  as- 
sumption is  unsound.  Because 
Smith  used  unrea- 
sonable    force,     it  ""\Jat!^t  of 

does  not  follow  that    mnvertaatemA^mt 

he   was    not   negli-  ;^^»Vbirforee. 

geiit,  in  the  means 
he  adopted  to  perform  his  service  of 
superintendence.  There  was  ample 
evidence  that  he  was  engaged  in  do- 
ing what  he  had  a  right  to  do,  and 
that  he  was  not  actuated  by  nuiUce 
toward  the  plaintiff  or  by  a  desire 
to  punish  her,  or  to  inflict  bodily  in- 
jury upon  her.  The  jury  was  jus- 
tified in  finding  his  use  of  unwar- 
ranted force  was  due  to  his  want  of 
ordinary  care  in  rightfully  attempt- 
ing to  use  such  force  as  his  employ- 
ment authorized.  But  the  law  of  the 
trial  was  that  the  action  was  one  for 
negligence,  and  no  exception  was 
interposed  by  the  defendant  to  the 
charge   of   the   court,   which    was 


1428 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8 


clearly  predicated  upon  that  theory. 

A.>.«^i-^Hf»«  To  delay  raising 
tioB  to  theory  of  that  oDjcction  Until 
•^**  the  case  is   before 

this  court  would  seem  to  preclude 
the  defendant  from  taking  that  posi- 
tion. Gage  V.  Boston  &  M.  R.  Co. 
77  N.  H.  289,  296,  L.R.A.1916A,  863, 
90  Atl.  855.  The  same  ruling  applies 
to  the  argument  that  Smith  and  the 
plaintiff  were  fellow  servants.  That 
point  was  not  specifically  referred  to 
at  the  trial,  was  not  submitted  to 
the  jury,  and  cannot  now  be  profit- 
ably discussed.  The  inference  is 
that  it  was  understood  the  fellow- 
servant  doctrine  had  no  application. 
A  forced  construction  of  the  lan- 
guage used  by  the  court  or  by  coun- 
sel does  not  overcome  the  conclusion 
that  the  case  was  not  tried  upon 
that  theory,  and  that  the  jury  did 
not  understand  that  that  issue  was 
submitted.  Nor  was  any  request 
made  for  its  submission. 

The  law  applicable  to  the  facts 
which  the  jury  were  justified  in  find- 
ing, upon  the  question  of  the  de- 
fendant's liability,  is  not  open  to 
serious  doubt  in  this  jurisdiction. 

"The  master  is  responsible  for  the 
acts  of  the  servant,  while  engaged 
in  his  master^s  work,  which  are 
done  as  a  means  and  for  the  purpose 
of  performing  that  work,  and  this 
is  so  whether  the  wrong  is  done  by 

the  servant's  per- 
t"lbii.     forming    his    mas- 


Mmflter  snd 

■erTi 


i7t '•/.7"«af.     ter's  business  in  a 

negligent  manner  or 
by  a  wanton  or  reckless  purpose  to 
accomplish  it  in  an  unlawful  man- 
ner." Rowell  V.  Boston  &  M.  R.  Co. 
68  N.  H.  358,  359,  44  Atl.  488 ;  Cord- 
ner  v.  Boston  &  M.  R.  Co.  72  N.  H. 
413,  57  Atl,  234. 

"However  it  may  be  in  other 
jurisdictions,  in  this  state  the  test 
to  determine  whether  a  master  is 
liable  to  a  stranger  for  the  conse- 
quences of  his  servant's  misconduct 
is  to  inquire  whether  the  latter  was 
doing  what  he  was  employed  to  do 
at  the  time  he  caused  the  injury 
complained  of.  If  he  was,  the  fact 
that  he  was  not  doing  it  in  the  way 
expected  is  immaterial."    Danforth 


V.  Fisher,  75  N.  H.  Hi,  21  L.RJL 
(N.S.)  93,  139  Am.  St.  Rep.  670,  71 
Atl.  535 ;  Patenaude  v.  Boston  &  IL 
R.  Co.  77  N.  H.  74,  87  Atl.  249. 

The  same  principle  is  applicable 
when  the  assaulted  _^„„,t  i^^ 
party    is    a    coem-  ■«periiito««i«t 
ployee,  and  not  what  -"•»»""y- 
is  termed  a  stranger,  or  third  party. 
4  Labatt,  Mast.  &  S.  §  14P6. 

But  it  is  argued  that  while  this 
principle  of  law  may  be  sound  iTvhen 
the  assaulting  servant  is  authorizal 
to  use  reasonable  physical  force  up- 
on or  against  a  stranger  to  accom- 
plish the  master's  purpose,  as  in  the 
case  of  a  railroad  conductor  in  re- 
moving a  trespasser  from  the  train, 
it  does  not  apply  when  the  use  of 
force  is  not  authorized  either  ex- 
pressly or  impliedly  by  the  master. 
But  this  is  nothing  more  than  say- 
ing that,  when  no  degree  of  physical 
force  is  reasonable  or  to  be  expected 
in  the  proper  or  usual  method  of  per- 
forming the  required  service  or 
work,  it  would  be  unreasonable  to 
infer  that  the  use  of  force  was 
authorized,  or  to  hold  that  the  jury 
could  find  that  fact.  This  view  of 
the  law  is  illustrated  by  cases  cited 
by  the  defendant ;  as  in  Crelly  v.  Mis- 
souri &  K.  Teleph.  Co.  84  Kan.  19, 
33  L.R.A.(N.S.)  328,  113  Pac.  886, 
3  N.  C.  C.  A.  854,  when  a  local  man- 
ager of  a  telephone  exchange  as- 
saulted an  operator  because  she  re- 
fused to  sign  a  voucher  for  her  pay ; 
and  in  Sunderland  v.  Northern  Exp. 
Co.  133  Minn.  158,  L.  R.  A.  1916E, 
1151,  157  N.  W.  1085,  where  a  ser- 
vant in  seeking  to  collect  a  bill 
due  his  master  assaulted  the  debtor 
because  he  used  abusive  language. 
If  the  master's  liability  is  con- 
ceded to  depend  upon  the  ques- 
tion of  authority  reasonably  incident 
to  the  work  in  hand,  the  jury  might 
have  found  that  the  defendant 
authorized  Smith  to  use  some  de- 
gree of  force  in  keeping  the  help  in 
the  room  engaged  in  the  perform- 
ance of  their  work.  When  the 
plaintiff  quitted  her  work,  it  was 
Smith's  duty  to  call  her  attention 
to  her  violation  of  the  rule  of  the 
room  and  in  some  way  to  request  her 
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to  resume  her  proper  place*  To 
make  the  request  verbally  would 
have  been  inefTective  because  she 
did  not  understand  the  English  lan- 
guage, the  only  language  he  could 
use.  He  was  obliged  to  resort  to 
some  other  means  of  informing  her 
of  his  request^  as,  for  instance,  by 
putting  his  hand  upon  her  and  lead- 
ing or  pushing  her  back  to  the  posi- 
tion she  had  wrongfully  left.    The 

use  of  some  degree 
«atho?it^of  of  physical  force 
to^nrnV^ioweZ"^^     might  reasonably  be 

found  to  have  been 
authorized  by  the  defendant,  and  it 
follows,  in  accordance  with  the  de- 
fendant's argument  and  the  author- 
ities above  referred  to,  that  the  de- 
fendant would  be  liable  for  the  ex- 
•cessive  and  unreasonable  force  used 
by  Smith  in  the  performance  of  his 
duty  to  the  defendant. 

But  the  principle  applied  in  cases 
•of  this  character  has  been  stated 
to  depend,  not  upon  the  question 
whether  the  master  authorized  the 
employee  or  agent  to  use  force,  but 
upon  the  question  whether  the  latter 
used  the  force  complained  of  as  a 
means  of  doing  what  he  was  em- 
ployed to  do.  Grant  v*  Singer  Mfg. 
€o.  190  Mass.  489,  6  L.R.A.(N.S.) 
567,  77  N.  E.  480,  20  Am.  Neg.  Rep. 
351;  Patenaude  v.  Boston  &  M.  R. 
C!o.  supra.  When  there  is  evidence 
that  the  assaulting  party  was  en- 
gaged within  the  scope  of  his  em- 
ployment under  his  contract  with 
the  master,  and  some  degree  of 
physical  force  becomes  reasonably 
necessary  toward  another  servant 
for  the  accomplishment  of  the  mas- 
ter's purpose,  the  use  of  excessive 
force  may  render  the  master  liable, 
^as  it  would  in  the  case  of  a  tres- 
passer ejected  by  similar  violent 
means ;  especially  where  the  fellow- 
servant  doctrine  is  not  invoked,  as 
it  was  not  in  the  trial  of  this  case. 
The    acts    of    the    servant    under 

such  circumstances, 
though  amounting 
to  an  unlawful  as- 
sault in  violation  of 
the  express  orders 
of  the  master,  may  be  found  by  the 
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jury  to  be  within  the  scope  of  his 
employment.  "The  simple  bsst  is, 
whether  they  were  acts  within  the 
scope  of  his  employment,  not  wheth- 
er they  were  done  while  prosecuting 
the  master's  business,  but  whether 
they  were^  done  by  the  servftnt  in 
furtherance  thereof,  and  were  such 
as  may  fairly  be  said  to  have  been 
authorized  by  him.  By  authorized  is 
not  meant  authority  expressly  con- 
ferred, but  whether  the  act  was  such 
as  was  incident  to  the  performance 
of  the  duties  intrusted  to  him  by  the 
master,  even  though  in  opposition 
to  his  express  and  positive  orders." 
Wood,  Mast.  &  S.  8  307. 

If,  on  the  other  nand,  it  appears 
that  the  unlawful  act  was  in  no 
proper  sense  incident  to  the  serv- 
ant's employment,  although  it  may 
have  been  with  a  purpose  to  promote 
the  master's  interest  (Cordner  v. 
Boston  &  M.  R.  Co.  and  Patenaude 
V.  Boston  &  M.  R.  Co.  supra),  the 
plaintiff  is  not  entitled  to  recover, 
in  the  absence  of  ratification  by  the 
master,  for  the  reason  that  the  serv- 
ant's act  was  not  within  the  scope 
of  his  employment  even  incidental- 
ly, and  consequently  was  unauthor- 
ized. 

The  principal  difficulty  in  cases  of 
this  character  has  arisen  not  so 
much  in  statements  of  the  law  in- 
volved, as  in  its  application  to  the 
facts  of  particular  cases.  That  the 
master  is  only  liable  when  the  serv- 
ant's act  was  within  the  scope  of  his 
employment  is  recognized  in  prac- 
tically all  the  cases :  but  the  absence 
of  a  clear  and  definite  definition  of 
that  phrase  has  caused  much  con- 
fusion and  apparent  conflict  in  the 
authorities.  Penas  v.  Chicago,  M.  & 
St.  P.  R.  Co.  112  Minn.  203,  223,  30 
L.R.A.(N.S.)  627,  140  Am.  St.  Rep. 
470,  127  N.  W.  926.  See  27  L.R.A. 
161,  note.  But  since  it  presents  a 
mixed  question  of  law  and  fact  it  is 
doubtful  if  it  is  susceptible  of  exact 
definition  as  a  legal  proposition. 
Such  acts  as  are  reasonably  incident 
to  the  service  the  servant  is  em- 
ployed to  render  are  within  the  scope 
of  his  employment,  in  the  sense  that 
the  master's  duty  to  a  third  party 
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may  be  violated  by  the  servant's  neg- 
ligent or  malicious  conduct  in  at- 
tempting to  perform  them.  In  this 
view  it  may  not  be  inaccurate  to  say 
that  as  against  the  injured  party  the 
master  authorized  the  servant  to  do 
the  act  causing  the  injury,  although 
he  may  have  expressly  instructed 
the  servant  not  to  do  it.  If  the  act 
causing  the  injury  is  connected  with 
or  grows  out  of  the  service  the  serv- 
ant is  doing,  the  latter  is  within  the 
scope  of  his  employment  and  the 

master  is  liable.    If 

:^dert!!lireTt?. '''  therefore  the  serv^- 

ice  may  reasonably 
require  the  exercise  of  force,  under 
some  circumstances  force  is  author- 
ized, and  the  master  may  be  liable 
for  its  excessive  or  unreasonable 
use,  upon  the  ground  that  the  serv- 
ant was  within  the  scope  of  his  em- 
ployment, which  has  naturally  re- 
sulted in  injury  to  another,  to  whom 
the  master  owed  the  duty  of  abstain- 
ing from  unnecessary  violence. 

In  this  connection  it  should  be 
noted  that  while  the  use  of  reason- 
able force  as  a  means  of  performing 
the  required  service  may  be  inciden- 
tal thereto,  and  while  the  use  of  an 
unreasonable  degree  of  force  could 
not  be  justified  as  an  incident  to  the 
service,  the  master's  liability  rests 
on  the  theory  that,  having  author- 
ized the  use  of  reasonable  force  as  a 
means  for  the  accomplishment  of 
the  service,  he  is  responsible  for  its 
negligent  or  wilful  abuse  by  the 
servant.  He  is  responsible,  not  be- 
cause the  use  of  force  was  an  in- 
cident of  the  service,  but  because  its 
abuse  caused  the  injury.  In  support 
of  these  general  propositions  the  fol- 
lowing additional  authorities  may  be 
cited :  Citizens'  Assur.  Co.  v.  Brown 
[1904]  A.  C.  423,  6  B.  R.  C  675,  73 
L.  J.  P.  C.  N.  S.  102,  90  L.  T.  N.  S. 
789,  20  Times  L.  R.  497,  53  Week. 
Rep.  176;  Dickson  v.  Waldron,  135 
Ind.  507,  24  L.R.A.  488,  488,  41  Am. 
St.  Rep.  440,  34  N.  E.  506,  85  N.  E. 
1 ;  Hudson  v.  Missouri,  K.  &  T.  R.  Co. 
16  Kan.  470;  Crelly  v.  Missouri  &  K. 
Teleph.  Co.  84  Kan.  19,  33  L.R.A. 
(N.S.)  828,  113  Pac.  386,  8  N.  C.  C. 
A.  854 ;  Sunderland  v.  Northern  Exp. 


Co.  183  Minn.  158,  159,  L.R.A. 
1916E,  1151,  157  N.  W.  1085;  Ro- 
gahn  V.  Moore  Mfg.  &  Foundry  Ca 
79  Wis.  573,  48  N.  W.  669 ;  Rounds  v. 
Delaware,  L.  &  W.  R.  Co.  64  N.  Y. 
129,  21  Am.  Rep.  597,  8  Am.  Neg. 
Cas.  536 ;  Compher  v.  Missouri  &  K. 
Teleph.  Co.  127  Mo.  App.  553,  106  S. 
W.  536;  Grant  v.  Singer  Mfg.  Co. 
190  Mass.  489,  6  L.R.A.  (N.S.)  667, 
77  N.  E.  480,  20  Am.  Neg.  Rep.  351; 
Searle  v.  Parke,  68  N.  H.  311, 34  AtL 
744;  Turley  v.  Boston  &  M.  R.  Co. 
70  N.  H.  348, 47  Atl.  261, 8  Am.  Neg. 
Rep.  484;  New  Ellerslie  Fishing 
Club  V.  Stewart,  128  Ky.  8,  9  L.RA. 
(N.S.)  475,  93  S.  W.  598.  The  case 
of  Jones  V.  St.  Louis,  N.  &  P.  Packet 
Co.  48  Mo.  App.  398,  holding  that 
where  the  second  mate  of  a  boat  as- 
saulted a  deck  hand  for  the  purpose 
of  making  him  work,  the  defendant 
is  not  liable  for  the  wrong*  done,  is 
particularly  relied  upon  by  the  de- 
fendant in  support  of  the  argument 
that  Smith  was  not  within  the  scope 
of  his  employment.  But  that  case  is 
not  only  distinguishable  from  the 
present  case,  but  as  an  authority  it 
has  been  repudiated  in  CoUette  v. 
Rebori,  107  Mo.  App.  711,  720,  82 
S.  W.  552,  and  in  Compher  v.  Mis- 
souri &  K.  Teleph.  Co.  127  Mo.  App. 
653,  106  S.  W.  586,  and  is  contrary 
to  the  holdings  in  Jebeles-Colias 
Confectionery  Co.  v.  Booze,  181  Ala. 
466,  62  So.  12;  Avondale  Mills  t. 
Bryant,  10  Ala.  App.  507,  63  So.  932; 
Rogahn  v.  Moore  Mfg.  &  Foundry 
Co.  79  Wis.  678,  48  N.  W.  669 ;  The 
General  Rucker  (D.  C.)  35  Fed.  1S2. 
Little  doubt  can  be  entertained 
upon  the  evidence  that  Smith  at  the 
time  of  the  assault  was  in  charge 
of  the  room  as  superintendent,  and 
that  it  was  one  of  his  duties  to  the 
master  to  see  that  the  help,  includ- 
ing the  plaintiff,  attended  to  their 
work  during  working  hours.  When 
the  plaintiff  left  her  machine  and 
stood  in  the  door  preparatory  to 
leaving  the  mill,  she  was  not  attoid- 
ing  to  her  work,  as  Smith  understood 
the  rules  of  the  mill  and  the  duties 
of  her  employment.  It  thereup<»i 
became  his  duty  to  insist  upon  her 
returning  to  her  work  and  remaining 
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at  her  machine  until  the  noon  signal 
was  given.  The  use  of  reasonable 
physical  force  as  a  means  of  per- 
forming this  duty  was  incidental 
thereto.  If  he  had  taken  her  by  the 
arm  and  led  her  back  without  unnec- 
essary violence,  as  he  says  he  at- 
tempted to  do,  it  could  not  be  said 
that  he  was  not  acting  within  the 
scope  of  his  employment  as  a  super- 
intendent. Especially  is  this  true 
in  view  of  the  fact  that  a  verbal  re- 
quest to  her  would  have  been  inef- 
fective as  above  suggested.  The  use 
of  some  degree  of  force  would  seem 
to  be  necessarily  implied  under  such 
circumstances  from  his  employment. 

The  situation  is  no 
different  in  princi- 
ple than  it  would 
have  been  if  the  plaintiff  had 
been  totally  deaf,  or  if  there 
had  been  so  much  noise  and 
confusion  in  the  room  that  Smith's 
voic^  was  inaudible.  Something 
more  than  verbal  orders  or  requests 
would  be  necessary  to  induce  the 
plaintiff  to  attend  to  the  duties  of 
her  employment. 

The  act  of  Smith  was  an  act  of 
superintendence,  performed  for  the 
benefit  of  the  master,  and  was  inci- 
dental to  the  work  he  was  employed 
to  do.  Compher  v.  Missouri  &  K. 
Teleph.  Co.  127  Mo.  App.  558, 106  S. 
W.  536.  It  was  not  an  act  done 
merely  to  gratify  his  spite  toward 
the  plaintiff,  nor  was  it  done  for  the 
purpose  of  administering  punish- 
ment to  her.  The  verdict  negatives 
any  such  inferences  of  fact.  If 
Smith  was  authorized  under  the  cir- 
cumstanoes  to  use  a  reasonable  de- 
gree of  force  to  compel  the  plaintiff 
to  attend  to  h»  work,  there  is  no 
escape  from  the  conclusion  that  the 
defendant  is  responsible  for  his  neg- 
liir^nce  in  using  unreasonable  force. 
The  motions  for  a  nonsuit  and  for  a 
directed  verdict  were  properly  de- 


The  defendant  excepted  to  the  in- 
struction given  to  the  jury  that  "if 
Smith  had  been  invested  with  appar- 
ent authority  to  enforce  discipline, 
the   defendant   is   responsible   for 
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Smith's  acts  while  he  was  engaged 
in  the  exercise  of  that  authority." 

In  another  place  in  the  charge  the 
question  for  the  jury  to  decide  was 
stated  as  follows :  'In  the  event  of 
disobedience  of  the  orders,  did  Smith 
have  the  apparent  authority  to  en* 
force  their  execution  for  the  pur- 
pose of  maintaining  discipline  in  the 
room  ?" 

The  sense  in  which  the  word  ^'ap- 
parenf'  was  used  was  not  explained ; 
it  was  not  defined;  and  the  defend- 
ant now  insists  that  the  court  erred 
in  using  the  expression  "apparent 
authority."  It  does  not  appear  that 
the  defendant  asked  for  special  in- 
structions upon  this  poinl^  or  inti- 
mated to  the  court  the  ground  upon 
which  it  was  claimed  the  charge 
was  wrong.  It  is  evident  If  such  an 
explanation  had  been  made  the  court 
might  have  substituted  other  lan- 
guage for  the  expression  now  ob- 
jected to  by  the  defendant,  and  thus 
have  cured  the  assumed  error.  As 
the  defendant  remained  silent  after 
taking  a  general  exception  and  failed 
to  call  attention  to  this  expression 
of  which  they  now 
complain,  so  that  tf^^iz.» 
the  court  might  fxp/««»i»«  «« 
nave  corrected  wifiat  mode  of  preserv- 
appeared  to  have  i??!?"?*****  '•'^ 
been  said,  the  de- 
fendants take  nothing  by  their  gen- 
eral exception.  Bourassa  ▼.  Grand 
Trunk  R.  Co.  75  N.  H.  859,  362,  74 
Atl.  590.  Such  is  the  general  rule  in 
this  state,  which  has  been  applied 
in  numerous  cases,  some  of  which 
are  cited  in  the  above  case.  Upon 
the  ground  of  waiver  the  defendant's 
exception  to  the  charge  is  unavailing. 

Exceptions  overruled;  judgment 
on  the  verdict. 

Peaslee,  J.,  did  not  sit. 

Plummer,  J.,  dissents.  The  others 
concur. 

A  motion  for  rehearing  having 
been  filed.  Walker,  J.,  on  March  2, 
1920,  handed  down  the  following  ad- 
ditional opinion: 

The  amendments  of  the  case  de- 
sired by  the  defendant  appear  to  be 
unnecessary.     The  facts  are  fully 
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reported  in  the  case,  so  far  as  they 
are  matmal.  A  rehearsal  of  the 
evidentiary  facts  requested  does  not 
show  that  the  court  committed  any 
error  in  denying  the  motion. 

The  defendant's  argument  that 
the  fellow-servant  doctrine  is  open 
for  discussion,  because  its  exception 
to  the  denial  of  its  motion  for  a 
nonsuit  nominally  raised  the  ques- 
tion, is  futile,  for  the  reason  that  the 
grounds  upon  which  it  based  the 
motion  when  it  was  made  and  the 
course  of  the  trial  do  not  indicate 
that  it  relied  upon  that  defense,  but 
upon  the  claim  that  at  the  time  the 
plaintiff  was  injured  Smith  was  not 
acting  within  the  scope  of  his 
authority  and  did. not  represent  the 
master.  No  specific  reference  to  the 
defense  of  fellow  service  was  made. 
Nor   was   any   specific   instruction 

on  that  point'  re- 
I^fSiTZ**"*'  •'  quested.    It  is  clear 

that  the  defendant 
waived  any  right  it  might  have  had 
to  present  that  view  of  the  case. 
The  brief  remarks  of  the  court  in 
its  charge  upon  the  subject  of  vice 
principalship  were  not  excepted  to 
by  the  defendant.  Indeed,  it  seems 
to  have  been  conceded  that  Smith 
was  the  vice  principal  of  the  defend- 
ant, who  was  liable  for  Smith's  acts 
of  superintendence. 

The  alleged  error  of  the  court  in 
using  the  expression  "apparent  .au- 
thority" in  the  charge  cannot  now  be 
taken  advantage  of  by  the  defend-' 


ant,  for  the  reason  stated  in  the  for- 
mer opinion.  But  in  addition  to  that 
it  appears  that  the  defendant's  posi- 
tion is  unsound;  for  upon  a  reason- 
able interpretation  of  the  language 
objected  to,  viewed  in  connection 
with  the  rest  of  the  charge,  it  can- 
not be  doubted  that  the  court  used 
the  word  "apparent"  in  the  sense  of 
the  word  "implied,"  and  that  the 
jury  understood  they  might  find 
from  the  character  of  the  service 
Smith  was  employed  to  perform  that 
the  defendant  invested  him  with  au- 
thority to  see  that  the  regulations  in 
regard  to  the  time  when  the  em- 
ployees should  be  attending  to  their 
work  should  be  ob- 
served by  them ; 
that  is,  that  it  was 
apparent  to  the  de- 
fendant, as  it  would 
be  to  reasonable  men  in  the  same 
situation,  that  such  authority,  if  not 
expressly  given,  existed  as  a  neces- 
sary incident  of  the  employment  of 
Smith  as  a  superintendent  of  the 
room. 

As  the  defendant's  last  exception 
cannot  be  sustained,  and  as  the  mo- 
tion for  a  rehearing  is  unavailing, 
the  result  is 

Exception  overruled. 

Former  order  afiirmed. 

Parsons,  Ch.  J.,  and  Peaalee,  J., 
did  not  sit. 

Yomig,  J.,  concurs. 

Plummer,  J.,  dissents  on  last  or- 
der. 
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ANNOTATION. 
MMter't  liability  for  injury  of  one  servant  by  another  in  enforcing  disdpline. 


I.  The  general  rule,  1432. 
II.  Application  of  the  rule,  1433. 

III.  Miscellaneous,  1436. 

IV.  Under  maritime  law,  1436. 

/.  The  general  rule. 

The  principle  is  well  established 
that  a  master  is  liable  for  an  injury 
wrongfully  inflicted  by  one  servant 
upon  another,  in  an  attempt  to  enforce 
discipline,  where  the  act  is  done  with- 
in the  general  scope  of  his  employ- 
ment. 


In  applying  this  rule  to  the  diver- 
gent facts  of  the  various  cases  there 
has  been,  as  stated  in  the  reported 
case  (Richard  v.  Amoskeag  Mpg.  Go. 
ante,  1426),  some  apparent  conflict  in 
the  authorities,  due  to  the  absence  of 
a  clear  and  definite  definition  of  the 
phrase  "scope  of  employment/'  It 
may,  however,  be  partially  defined,  in 
the  light  of  the  adjudged  cases,  as  an 
act  performed  by  the  servant  in  the 
line  of  his  duty  as  a  means  of  f  urther> 
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ing  his  master's  business,  and  not  for 
a  purpose  personal  to  himself.  The 
master's  liability,  in  this  class  of  cases, 
rests  on  familiar  principles  drawn 
from  the  law  of  agency  and  on  the 
ancient  maxims  "respondeat  superior" 
and  "qui  facit  per  alium  facit  per  se." 

The  general  rule  was  recognized  in 
the  following  cases: 

United  States. — Spencer  v.  Kelley 
(1887)  32  Fed.  838;  The  General  Ruck- 
er  (1888)  35  Fed.  152;  Gabrielson  v. 
Waydell  (1895)  67  Fed.  342;  Mem- 
phis &  N.  Packet  Co.  v.  Hill  (1903)  58 
C.  C.  A.  610,  122  Fed.  246. 

Alabama. — Palos  Coal  &  Coke  Co.  v. 
Benson  (1905)  145  Ala.  664,  39  So. 
727;  Jebeles-Colias  Confectionery  Co. 
V.  Booze  (1913)  181  Ala.  456,  62  So. 
12;  Avondale  Mills  v.  Bryant  (1913) 

10  Ala.  App.  507,  63  So.  932. 
Arkansas.  —  Tillar      v.      Reynolds 

(1910)  96  Ark.  358,  80  L.R.A.(N.S.) 
1043,  131  S.  W.  969. 

Georgia. — Brown  v.  Smith  &  K.  Co. 
(1913)  12  Ga.  App.  214,  76  S.  E.  1082; 
Smith  V.  Seaboard  Air  Line  R.  Co. 
(1916)  18  Ga.  App.  399,  89  S.  E.  490. 

Illinois. — Arasmith  v.  Temple  (1882) 

11  111.  App.  39. 

Kansas. — Crelly  v.  Missouri  &  K. 
Teleph.  Co.  (1911)  84  Kan.  19,  33 
L.R.A.(N.S.)  328,  113  Pac.  386,  3  N. 
C.  C.  A.  854. 

Louisiana. — Dyer  v.  Rieley  (1876) 
28  La.  Ann.  6. 

Minnesota. — Campbell  v.  Northern 
P.  R.  Co.  (1892)  51  Minn.  488,  53  N. 
W.  768 ;  Sunderland  v.  Northern  Exp. 
Co.  (1916)  133  Minn.  158,  L.R.A.1916E, 
1151,  157  N.  W.  1085. 

Mississlpirf.  —  McCoy  v.  McKowen 
(1853)  26  Miss.  487,  59  Am.  Dec.  264; 
Alabama  &  V.  R.  Co.  v.  Harz  (1886)  88 
Miss.  681,  42  So.  201 ;  Indianola  Cotton 
Oil  Co.  V.  Crowley  (1920)  —  Miss.  — , 
83  So.  409. 

BfissoiirL — Jones  v.  St.  Louis,  N.  & 
P.  Packet  Co.  (1891)  43  Mo.  App.  398; 
Compher  v.  Missouri  &  K.  Teleph.  Co. 
(1907)  127  Mo.  App.  553,  106  S.  W. 
636;  Sooby  v.  Postal  Teleg.-Cable  Co. 
(1920)  —  Mo.  App.  ^,  217  S.  W.  877. 

New  Hampshire. — ^Richabd  v.  Amos- 
KEAG  Mfg.  Co.  (reported  herewith) 
ante,  1426. 

New  York. — Gabrielson  v.  Waydell 


(1892)  136  N.  Y.  1,  17  L.R.A.  228,  81 
Am.  St.  Rep.  793,  89  N.  E.  969. 

North  Carolina. — Roberts  v.  South- 
em  R.  Co.  (1906)  148  N.  C.  176,  8 
L.R.A.(N.S.)  798,  56  S.  E.  509,  10  Ann. 
Cas.  375 ;  Fleming  v.  Tarboro  Knitting 
Mills  (1913)  161  N.  C.  436,  77  S.  B. 
809. 

Tennessee. — Puryear  v.  Thompson 
(1844)  5  Humph.  397;  Smith  v.  Mem- 
phis ft  A.  C.  Packet  Co.  (1886)  — 
Tenn.  — ,  1  S.  W.  104. 

Texas.— Echols  v.  Dodd  (1857)  20 
Tex.  191. 

Wisconsin. — Rogahn  v,  Moore  Mfg. 
&  Foundry  Co.  (1891)  79  Wis.  678,  48 
N.  W.  669. 

II,  Application  of  tfie  rule* 

In  the  following  cases  it  was  held 
Jthat  the  assaults  complained  of  were 
committed  by  the  superior  servant 
within  the  scope  of  his  employment 
and  in  the  furtherance  of  the  master's 
business,  and  that  the  latter  was  lia- 
ble therefor : 

A  general  manager  of  a  corporation 
who  assaulted  a  bookkeeper  when  the 
latter  hesitated  to  permit  him  to  in- 
spect the  books  and  accounts  of  the 
company,  and  to  leave  the  safe  open 
and  the  books  out  for  that  purpose, 
was  held  in  Indianola  Cotton  Oil  Co.  v. 
Crowley  (1920)  —  Miss.  — ,  83  So.  409. 
to  act  within  the  scope  of  his  employ- 
ment and  about  the  master's  business 
in  so  doing,  although  the  particular 
account  that  he  desired  to  inspect  was 
his  individual  account  with  the  mas- 
ter. 

In  Fleming  v.  Tarboro  Knitting 
Mills  (1913)  161  N.  C.  436,  77  S.  E. 
309,  where  a  foreman  violently  as- 
saulted an  employee  with  whom  he 
had  just. remonstrated  about  his  work, 
and  his  failure  to  start  up  his  ma- 
chines, the  test  of  the  master's  respon- 
sibility is  said  to  be,  not  whether  the 
act  was  done  during  the  existence  of 
the  employment,  but  whether  it  was 
done  in  the  prosecution  of  the  master's 
business.  The  question  was  held  prop- 
erly submitted  to  the  jury,  which 
fbund  in  favor  of  the  injured  employee. 

Evidence  that  an  employee,  directly 
after  his  discharge  by  the  manager  of 
a  corporation  because  of  the  manner 
in  which  he  performed  his  work,  was 
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assftiilted  by  the  manager  while  leav- 
ing the  premiBes,  was  held  in  Jebeles- 
Colias  Confectionery  Co.  v.  Booze 
(1918)  181  Ala.  456,  62  So.  12,  to  au- 
thorize a  finding  that  the  assault  was 
committed  in  the  course  of  the  man- 
ager's employment  and  in  the  line  of 
his  assigned  duties,  where  it  does  not 
appear  that  the  assault  grew  out  of 
anything  other  than  the  dispute  be- 
tween them  and  some  temper  evolved 
from  the  fact  and  manner  of  the  dis- 
missal. 

Of  course,  if  the  wrongful  act  com- 
mitted by  one  servant  against  another 
is  not  done  within  the  scope  of  his 
employment  or  the  line  of  his  duty,  and 
has  no  relation  to  the  business  of  the 
employer,  it  is  an  independent  tort  for 
which  the  latter  is  not  liable. 

Thus,  a  mining  company  is  not  lia- 
ble in  damages  for  an  assault  made  by 
its  general  superintendent  upon  the 
driver  of  a  car  in  the  mine  while  the 
superintendent  was  riding  upon  the 
car,  where  supervision  of  the  drivers 
formed  no  part  of  his  duty.  Palos 
Coal  &  Coke  Co.  v.  Benson  (1905)  145 
Ala.  664,  39  So.  727. 

Similarly,  the  owners  of  a  steam* 
boat  are  not  liable  for  the  acts  of  the 
mate  who,  observing  some  of  the  crew 
standing  near  whisky  barrels  forming 
part  of  the  cargo,  threw  a  pine  knot 
which  struck  one  of  them  in  the  eye, 
where  it  does  not  appear  that  it  was 
part  of  the  duty  of  the  mate  to  guard 
the  whisky  or  that  he  had  orders  to 
do  so.  Dyer  v.  Rieley  (1876)  28  La. 
Ann.  6. 

So,  an  employer  was  held  not  liable 
in  Brown  v.  Smith  &  K.  Co.  (1913)  12 
Ga.  App.  214,  76  S.  E.  1082,  for  an  as- 
sault c<MSimitted  by  its  foreman  upon 
an  employee  whom  he  had  discharged 
because  the  latter  demanded  the  wages 
due  him  and  threatened  to  complain  to 
the  employer. 

A  railroad  company  is  not  liable  in 
damages  for  an  assault  committed  by 
a  chief  clerk  upon  a  former  employee 
whose  discharge  he  had  procured  three 
days  previously  because  of  a  dispute 
between  them  as  to  the  payment  of 
money.  Alabama  &  V.  R.  Co.  v.  Harz 
(1906)  88  Miss.  681,  42  So.  201. 

Similarly,  a  brakeman  who  was  as- 


saulted by  the  conductor  while  on 
way  to  the  cab  to  get  a  lantern  belong* 
ing  to  him,  after  being  discharged  by 
the  conductor  for  failure  to  stop  a 
moving  car  in  time  to  prevent  it  from 
striking  another  car,  was  held  not  en- 
titled to  recover  damages  from  the 
railway  company  in  Smith  v.  Seaboard 
Air  Line  R.  Co.  (1916)  18  6a.  App.  399, 
89  S.  E.  490. 

A  railroad  company  is  not  liable  for 
an  assault  made  by  a  yardmaster  upon 
an  employee  during  a  personal  quarrel 
between  them,  because  of  a  correction 
which  the  yardmaster  had  adminis- 
tered to  the  employee  for  a  mistake  in 
switching  cars.  Roberts  v.  Southern 
R.  Co.  (1906)  148  N.  C.  176,  8  L.RJV. 
(N.S.)  798,  55  S.  E.  509,  10  Ann«  Cas. 
375. 

An  express  company  is  not  liable  for 
an  act  of  its  assistant  auditor  who, 
after  an  argument  with  an  office  cleric 
concerning  a  demand  for  more  salary, 
in  which  warm  words  were  used»  fol- 
lowed the  clerk  and  kicked  him  for 
language  which  he  considered  insolent 
Sunderland  v.  Northern  £2xp.  Co. 
(1916)  133  Minn.  158,  L.R.A.1916E, 
1151,  157  N.  W.  1085. 

Averments  that  a  physician  em- 
ployed by  a  railroad  beneficial  asso- 
ciation assaulted  one  of  his  assistants 
employed  by  the  association,  while 
both  were  in  the  performance  of  their 
several  duties  at  a  hospital,  which  act 
is  alleged  to  have  been  done  in  the 
course  of  his  employment  and  while  in 
the  discharge  of  his  duty,  and  to  have 
been  the  act  of  his  principal,  are  in- 
sufficient on  demurrer,  since  they  do 
not  show  the  assault  to  have  been  oth- 
er than  an  independent  tort.  Camp- 
bell V.  Northern  P.  R,  Co.  (1892)  51 
Minn.  488,  53  N.  W.  768. 

In  some  of  the  earlier  cases  it  was 
considered  that  a  master  was  not  lia- 
ble for  the  torts  of  the  servant  com- 
mitted without  the  master's  authority, 
and  on  this  principle  it  was  deter- 
mined in  McCoy  v.  McKowen  (1853) 
26  Miss.  487,  59  Am.  Dec.  264,  that  a 
master  who  hired  a  slave  from  another 
was  not  liable  in  damages  for  the 
death  of  the  slave  because  of  a  beat- 
ing inflicted  upon  her  by  an  overseer 
whose  violence  was  not  authorized  by 
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the  master,  but  was  the  result  of  the 
overseer's  imprudence, 

'  Similarly,  one  who  directed  his  over- 
seer to  give  a  hired  negro  slave  a  good 
i^hipping,  which  would  humble  him, 
was  held  liable  in  damages  to  the  own- 
-er  of  the  slave  in  Puryear  v.  Thomp- 
son (1844)  5  Humph.  (Tenn.)  397, 
-where  the  latter  died  from  the  effects 
of  the  whipping  administered,  if  the 
overseer  intended  only  to  chastise  the 
negro  until  he  be  humbled,  in  pur- 
suance of  the  master's  directions ;  but 
if  he  abandoned  the  purpose  to  chas- 
tise until  the  negro  should  be  humbled, 
■and  employed  instruments  of  torture 
to  gratify  his  malice,  intending  to  kill 
liim,  it  was  determined  that  the  master 
ii^'ould  not  be  liable. 

The  preceding  case  was  followed  in 
Smith  v.  Memphis  &  A.  C.  Packet  Co. 
(1886)  —  Tenn.  — ,  1  S.  W.  104,  which 
lield  that  a  packet  company  was  not 
liable  for  the  unauthorized  act  of  its 
xnate  who,  after  ordering  a  deck  hand 
to  walk  faster  in  carrying  in  boxes  of 
:f  reight,  engaged  in  an  altercation  with 
liim  and  struck  him. 

But  it  is  said  in  Avondale  Mills  v. 
Bryant  (1913)  10  Ala.  App.  607,  63  So. 
9S2,  that  the  later  and  better  rule  is 
that  the  master  is  liable  for  the  acts 
of  the  servant  wilfully  and  intention- 
ally done  in  the  general  scope  and  line 
of  his  employment,  although  without 
the  command,  authorization,  or  ratifi- 
cation of  the  master,  because  he  has 
failed  to  make  good,  to  the  party  in- 
jured, his  assumption,  for  the  servant, 
that  the  latter  would  execute  the  mas- 
ter's service  in  a  lawful  manher.  In 
this  case  the  employer  was  held  liable 
for  an  assault  committed  by  its  fore- 
man upon  an  employee  who  had  moved 
into  one  of  the  houses  in  the  mill  vil- 
lage without  the  permission  of  the 
foreman  who  had  charge  of  them, 
aince  such  wrongful  act  was  done 
while  the  foreman  was  acting  in  the 
general  line  and  scope  of  his  employ- 
ment in  and  about  his  duties  as  such 
foreman. 

Similarly,  a  master  is  liable  for  the 
act  of  a  servant  who  forcibly  ejects 
another  servant  from  the  master's 
premises,  if  he  acts  therein  bona  fide 
as  such  servant  and  in  the  line  of  his 


employment,  although  the  act  may 
have  been  malicious  and  in  the  man- 
ner of  doing  it  unlawful,  and  in  fact 
against  the  master's  will.  Arasmith  v. 
Temple  (1882)  11  111.  App.  39. 

A  master  who  directs  his  servant  to 
render  service  which  reasonably  re- 
quires the  exercise  of  force  thereby 
impliedly  authorizes  him  to  use  force 
when  necessary,  in  executing  the  mas- 
ter's orders  or  in  conducting  and  su- 
perintending his  business,  and  neces- 
sarily leaves  it  to  him  to  decide  what 
degree  of  force  he  shall  use,  and  the 
master  is  responsible  in  damages  to 
another  employee  whom  the  servant 
injures  by  the  use  of  excessive  force. 

This  is  the  doctrine  of  the  reported 
case  (Richard  v.  Amoskeag  Mfg.  Go. 
ante,  1426),  in  which  the  employer  was 
held  liable  for  the  act  of  its  superin- 
ten^ont  in  using  unreasonable  force 
in  attempting  to  compel  a  female  em- 
ployee, in  compliance  with  a  rule  of 
the  employer,  to  return  to  her  work 
and  to  remain  at  her  machine  until  the 
noon  signal  was  given. 

So,  in  Rogahn  v.  Moore  Mfg.  & 
Foundry  Co.  (1891)  79  Wis.  573,  48  N. 
W.  669,  an  employer  was  held  liable  for 
an  assault  committed  by  its  foreman 
upon  an  employee  whom  he  had  dis- 
charged on  account  of  his  refusal  to 
do  certain  work,  the  assault  being  com- 
mitted in  an  effort  to  remove  the  dis- 
charged employee  from  the  shop  upon 
his  refusal  to  depart  at  once. 

An  overseer  whose  employment  con- 
fers on  him  the  right  to  decide  when 
chastisement  of  a  hired  slave  is  neces- 
sary, and  to  inflict  punishment  when 
necessary,  acts  in  the  course  of  his 
employment  when  he  beats  the  slave 
so  negligently  and  recklessly  that 
death  ensues,  and  the  master  is  liable 
in  damages  to  the  oWner  of  the  slave 
for  the  overseer's  wrongful  act.  Echols 
V.  Dodd  (1857)  20  Tex.  191. 

The  owner  of  a  convict  farm  was 
held  liable  in  damages  in  Tillar  v. 
Reynolds  (1910)  96  Ark.  358,  30 
L.R.A.(N.S.)  1043,  131  S.  W.  969,  for 
the  act  of  the  warden  in  charge  of  the 
farm,  and  who  had  authority  to  pun- 
ish, in  chastising  a  convict  so  severely 
that  he  died  from  the  effects  thereof. 

A  telegraph  company  was  held  lia- 
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ble  in  Sooby  v.  Postal  Teleg.-Cable  Co. 
(1920)  —  Mo.  App.  — ,  217  &  W.  877, 
for  an  injury  to  a  messenger  boy  due 
to  the  acts  of  other  messenger  boys, 
who  pushed  him  from  his  bicycle  while 
trying  to  bring  him  back  to  the  office 
in  pursuance  of  a  direction  given  by  a 
telegraph  operator  that  they  compel 
him  to  return  to  work. 

A  telephone  company  is  liable  in 
damages  for  the  act  of  its  chief  opera- 
tor who,  after  being  annoyed  by  the 
conduct  of  some  of  the  employees  who 
were  laughing  and  talking,  angrily 
took  hold  of  the  revolving  chair  of  a 
switchboard  operator  and  turned  it 
about  so  as  t3  make  her  face  the 
switchboard,  and,  when  so  doing,  in- 
flicted severe  injuries  upon  her  when 
she  collided  with  the  substructure  of 
the  switchboard.  Compher  v.  Mis- 
souri &  K.  Teleph.  Co.  (1907)  127  Mo. 
App.  553,  106  S.  W.  536. 

The  decision  in  Jones  v.  St.  Louis, 
N.  &  P.  Packet  Co.  (Mo.)  infra,  was 
disapproved  in  this  case  in  so  far  as 
it  is  inconsistent  therewith. 

When  no  degree  of  physical  force  is 
reasonable  or  to  be  expected  in  the 
proper  or  usual  method  of  performing 
the  required  service  or  work,  it  can- 
not be  inferred  that  the  master  has 
authorized  the  servant  to  use  force, 
and  the  former  is  not  liable  for  the 
use  of  force  by  the  latter.  This  rule 
was  applied  in  Crelly  v.  Missouri  &  K. 
Teleph.  Co.  (1911)  84  Kan.  19,  33 
L.R.A.(N.S.)  328,  113  Pac.  386,  8  N. 
C.  C.  A.  854,  which  held  that  a  tele- 
phone company  was  not  liable  for  an 
assault  committed  by  its  local  manager 
upon  an  operator  who  was  about  to  • 
quit  the  service,  when  she  refused  to 
sign  a  voucher  for  the  compensation 
due  her. 

Similarly,  the  owners  of  a  steamboat 
were  held  not  liable  for  the  acts  of  a 
mate  in  beating  a  deck  hand  for  the 
purpose  of  making  him  work,  in  Jones 
V.  St.  Louis,  N.  &  P.  Packet  Co.  (1891) 
43  Mo.  App.  398,  on  the  ground  that 
the  direction  of  one  servant  by  an- 
other, where  both  are  freemen,  does 
not  imply  the  use  of  force,  and  its  ex- 
ercise is  not  within  the  scope  of  the 
superior  servant's  employment. 


///.  Miiteellaneous, 

A  master  is  under  obligation  to  his 
servants  to  exercise  due  care  and  cau- 
tion in  the  selection  of  his  representa- 
tive or  alter  ego,  who  orders,  com- 
mands, and  controls  those  comnMtted 
to  his  charge. 

So,  it  was  held  in  Lamb  v.  Littman 
(1901)  128  N.  C.  361,  53  L.R.A.  852,  38 
S.  E.  911,  that  an  employer  is  liable 
for  personal  injuries  inflicted  upon  a 
child  in  his  employ,  by  his  overseer, 
due  to  violent  handling  in  urging  the 
child  to  the  proper  performance  of  his 
work,  where  the  overseer,  by  conduct 
extending  back  for  a  period  of  years, 
has  established  a  reputation  for  being 
high  tempered  and  cruel  to  children 
and  other  help,  and  who  is  therefore 
incompetent  for  the  position  in  which 
he  is  placed. 

A  railway  company  is  not  liable  un- 
der a  statute  declaring  persons  in- 
trusted with  the  authority  of  superin- 
tendence, control,  or  command  of  oth- 
er servants,  or  authority  to  direct  them 
in  the  performance  of  their  duties,  to 
be  vice  principals,  for  an  assault  com- 
mitted by  the  assistant  foreman  of  a 
bridge  gang  upon  a  workman  because 
of  delay  in  the  execution  of  a  task,  due 
to  conflicting  orders,  where  the  as- 
sistant foreman  was  expected  to  lead 
in  the  work,  and,  in  the  absence  of  the 
foreman,  tell  the  men  what  they  should 
do  in  carrying  out  the  instructions 
given  him  by  the  foreman,  but  who 
had  no  authority  to  employ  or  dis- 
charge men.  Missouri,  K.  &  T.  R.  Co. 
V.  Day  (1911)  104  Tex.  287,  34  LuR.A. 
(N.S.)  111,  186  S.  W.  485. 

iV.  Under  tnaHthne  la«r. 

To  make  the  owner  of  a  vessel  lia- 
ble to  a  seaman  for  an  assault  com- 
mitted upon  him  by  the  master,  it  must 
be  shown  that  in  the  infliction  of  the 
injury  the  master  was  acting  within 
the  scope  of  his  duty  as  master  and  in 
the  exercise  of  his  control  over  the 
seaman. 

Thus,  if  a  seaman  is  guilty  of  dis- 
obedience in  refusing  to  leave  the 
pilot  house  or  change  the  position  of 
the  wheel,  the  master  has  a  rifirht  to 
use  such  force  as  is  reasonably  neces- 
sary to  remove  him  or  compel  change 
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of  the  wheel,  and  if  he  uees  more  force 
than  is  reasonably  necessary  for  that 
purpose,  the  shipowners  will  be  lia- 
ble; but  the  master  has  no  right  to 
punish  a  seaman  for  disobedience  of 
orders  or  want  of  proper  discharge  of 
his  duty  after  the  acts  have  been  done, 
nor  has  he  a  right  to  take  the  law  into 
his  own  hands  and  punish  a  seaman 
for  disobedience  of  orders  that  have 
passed  by,  and  if  he  does  so  after  the 
emergency  has  passed,  he  does  not  do 
it  in  the  line  of  his  duty,  and  the  ship- 
owners are  not  responsible  therefor. 
Spencer  v.  Kelley  (1887)  82  Fed.  838. 

The  liability  of  the  owner  of  a  ves- 
sel for  the  wilful  torts  of  an  officer 
of  the  ship  was  upheld  in  The  General 
Rucker  (1888)  35  Fed.  152,  where  it 
was  decided  that  a  roustabout  em- 
ployed in  loading  a  vessel  under  the 
command  of  the  mate,  and  who  was 
wounded  by  the  blows  of  the  mate» 
sriven  because  he  did  not  obey  his  or- 
ders, was  entitled  to  recover  from  the 
shipowner,  since  that  act  was  com- 
nciitted  within  the  scope  of  the  mate's 
employment. 

The  liability  of  the  owner  of  a 
steamer  for  the  wilful  torts  of  an  of- 
ficer extends  to  the  act  of  a  deck  hand 
who  was  placed  in  temporary  com- 
mand of  the  other  hands,  and  who,  for 
the  purpose  of  making  one  of  them 
work  more  rapidly,  struck  him  on  the 
arm  with  a  heavy  stick,  breaking  his 
arm.  Memphis  &  N.  Packet  Co.  v.  H^ill 
(1903)  68  C.  C.  A.  610,  122  Fed.  246. 

In  Gabrielson  v.  Waydell  (1892)  135 
N.  ¥•  1,  17  L.R.A.  228,  31  Am.  St.  Rep. 
798,  31  N.  E.  969,  a  wilful  and  mali- 
cious attack  with  kicks  and  blows  made 
on  the  high  seas  by  the  captain  of  a 
vessel  upon  a  seaman,  merely  because 
he  said  he  was  sick  when  ordered  to 
go  on  deck,  was  held  not  within  the 
scope  of  the  captain's  employment  or 
authority  so  as  to  render  the  owners 
of  the  vessel  liable  therefor,  where  it 
did  not  appear  that  the  act  of  the  cap- 
tain was  required  by  the  pressing 
emergencies  of  the  occasion  or  that 
he  had  not  indulged  his  passions  by 
a  vindictive  treatment  of  the  seaman. 
But  in  a  subsequent  action  based  on 
the  same  injuries  the  owners  of  the 
▼eMel  were  held  liable  as  principals 


for  the  acts  of  their  agent  placed  over 
others.  Gabrielson  v.  Waydell  (1895) 
67  Fed.  342. 

The  ship  is  liable  for  the  acts  of  the 
master  in  punishing  a  seaman  with 
unnecessary  cruelty  by  placing  him  in 
irons  and  making  him  fast  to  a  stan- 
chion, with  his  hands  above  his  head, 
and  striking  him  in  the  face  while  he 
is  in  that  position.  Belyea  v.  Cook 
(1908)  162  Fed.  180. 

In  The  Eva  B.  Hall  (1902)  114  Fed. 
755,  the  owner  of  a  vessel  was  held 
liable  for  the  act  of  the  master  in  com- 
pelling a  seaman  suffering  from  a 
broken  arm  ta  perform,  under  a  threat 
of  putting  him  in  irons,  duties  about 
the  ship  which  would  naturally  result 
in  an  aggravation  of  the  injury.  In 
this  case-  it  is  said  that  the  liability 
of  a  vessel  to  her  crew  ordinarily  does 
not  include  any  compensation  or  al- 
lowance for  the  resulting  effects  of  an 
injury  received  while  in  her  service, 
but  is  limited  to  the  expenses  of  the 
care,  attendance,  and  cure  of  the  sea- 
man. Where,  however^  there  has  been 
misconduct  or  neglect  by  the  officers 
in  the  treatment  of  the  seaman  after 
he  has  been  wounded  in  the  service 
of  the  ship,  an  additional  cause  of  ac- 
tion arises  against  the  ship  for  con- 
sequential damages. 

Under  U.  S.  Rev.  StaL  §  4596,  as 
amended  by  the  Act  of  December  21, 
1898,  30  Stat,  at  L.  760,  chap.  28,  §  19, 
Comp.  Stat.  §  8380,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  215,  authorizing  the  punish-i 
ment  of  seamen  by  placing  them  in 
irons  for  wilful  disobedience  to  any 
lawful  command  at  sea,  the  ship  is 
not  liable  for  the  act  of  the  master, 
who  punished  a  seaman  who  refused 
to  scrub  the  mast,  as  a  penalty  for 
fighting,  by  placing  him  in  irons  with 
his  wrists  below  his  knees  and  a  stick 
placed  under  his  knees,  where  no  ap- 
preciable suffering  was  caused  the 
seaman,  who  was  released  after  about 
forty-five. minutes,  at  his  own  request 
and  on  promise  of  good  behavior.  The 
Thrasher  (1909)  97  C.  C.  A,  424,  173 
Fed.  258. 

A  ship  is  not  liable  for  the  act  of 
the  master,  who  placed  seamen  who 
refused  to  go  to  work,  on  bread  and 
water,  and  confined  them  in  irons,  and 
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thereafter  ran  a  chain  which  was  sus- 
pended 4  or  5  feet  above  deck,  between 
the  arms  of  each  man,  since  such  pun- 
ishment was  within  the  authority 
given  by  U.  S.  Rev.  Stat.  §  4596,  as 
amended  by  Act  of  December  21,  1898, 
chap.  28,  §  19.  The  John  and  Win- 
throp  (1910)  106  C.  C.  A,  1,  182  Fed. 
380. 

A  ship  is  not  liable  in  damages  for 
the  act  of  the  master  in  placing  in 
irons  a  seaman  who  returned  from 
shore  leave  in  an  intoxicated  condi- 
tion and  refused  to  go  forward,  or  for 
forcibly  resisting  the  attack  which 
the  seaman  made  upon  him.  The 
David  Evans  (1911)  109  C.  C.  A.  623, 
187  Fed.  776.  This  action  was  brought 
upon  a  breach  of  the  shipping  articles 
and  for  not  treating  libellant  with 
proper  kindness.  The  assault  was 
justified,  not  upon  the  authority  of  the 
captain  to  punish,*  but  upon  his  right 
to  repel  the  attack  in  defense  of  his 
person. 

The  liability  of  a  ship  for  injuries 
sustained  by  a  seaman  because  of  the 
negligence  of  the  master  was  affirmed 
in  the  earlier  cases,  but  subsequently 
deniefl. 

It  was  held  in  The  Marion  Ghilcott 
(1899)  95  Fed.  688,  that  it  is  the  duty 
of  the  captain  to  maintain  proper  dis- 
cipline on  the  ship  and  protect  a  mem- 
ber of  the  crew  from  unnecessary  and 
unjustifiable  chastisement  at  the 
hands  of  a  subordinate  officer,  and 
that  neglect  to  perform  his  duty  in 
that  regard  renders  the  ship  liable  for 
the  effect  of  such  abuse. 

Similarly,  it  was  decided  in  The 
Lizzie  Burrill   (1902)   115  Fed.  1015, 


that  the  failure  of  the  master  of  the 
ship  to  protect  an  inexperienced  sea- 
man from  bad  treatment  and  violoice 
committed  by  the  mate  and  boatswain, 
such  acts  on  occasion  being  encoar* 
aged  by  the  master,  renders  tiie  ship 
and  its  owners  liable  for  the  injuries 
sustained  by  the  seaman.  But  these 
cases  were  both  superseded  by  the 
later  decision  in  The  Osceola  (1903) 
189  U.  S.  158,  47  L.  ed.  760,  23  Sup.  Ct 
Rep.  483,  which  held,  in  an  action  to 
recover  damages  for  injuries  sus- 
tained by  a  seaman  through  the  neg- 
ligence of  the  master,  that  a  seaman 
is  not  allowed  to  recover  an  indemnity 
for  the  negligence  of  the  master  or 
any  member  of  the  crew,  but  is  en- 
titled to  maintenance  and  cure,  wheth- 
er the  injuries  were  received  by  negli- 
gence or  accident. 

•  In  conformity  with  this  decision  it 
has  been  held  that  the  owners  of  a 
ship  are  not  liable  for  the  neglect  of 
the  master  to  protect  a  seaman  from 
abuse  at  the  hands  of  subordinate  of- 
ficers and  from  blows  inflicted  by  then 
for  alleged  impertinence  or  failure  to 
obey  orders.  The  Astral  (1905)  134 
Fed.  1017. 

A  steamboat  is  not  liable  to  seizure 
under  the  Water  Craft  Law  of  Ohio 
(Act  of  February  26,  1840)  for  a  wil- 
ful assault  committed  by  the  mate  of 
the  boat  upon  a  deck  hand,  when  the 
act  was  in  no  way  connected  with  the 
bif&iness  of  the  boat  or  authorized  by 
the  owners.  The  Messenger  v.  Press- 
ler  (1862)   13  Ohio  St.  255. 

A.  Inf.  A* 


UNITED  STATES  OF  AMERICA,  Plff.  in  Err., 

V. 

UNION  BANK  OF  CANADA. 


SAME,  Plff.  in  Err., 

V. 

ROYAL  DUTCH  WEST  INDIA  MAIL  COMPANY. 

VfUted  States  Circuit  €)auvt  of  Appeai9,  Second  Circuit  ^Deeetnber  lO,  !#!#• 

(262  Fed.  91.) 

Alien  —  contract  labor  —  what  is. 
An  accountant  in  a  bank  and  a  clerk  in  a  steamship  ofik^e  are  not  laboren 
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within  the  meaning  of  the  Act  of  Congress  of  1907,  penalizing  anyone 
assisting  the  importation  of  contract  labor. 

[See  note  an  this  qttestion  beginning  an  page  1442.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  judgments  in  favor  of  defendants  in  actions 
brought  to  recover  penalties  for  violations  of  the  contract  labor  provisions 
of  the  Immigration  Acts.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Rogers,  and     of  the  Act  of  February  20,  1907,  ex- 


Manton,  Circuit  Judges. 

Messrs.  Francis  G.  Caffey  and  Vin- 
cent H.  Rothwell,  for  the  United 
States: 

Schilling  was  a  contract  laborer 
within  the  meaning  of  the  Act  of 
February  20,  1907,  as  amended  by  the 
Acts  of  March  26,  1910,  and  March  4, 
1913. 

Church  of  the  Holy  Trinity  v.  Unit- 
ed States,  143  U.  S.  457,  36  L.  ed.  227, 
12  Sup.  Ct.  Rep.  511 ;  United  States  v. 
Laws,  163  U.  S.  258,  41  L.  ed.  151,  16 
Sup.  Ct  Rep.  998;  Re  Ellis,  124  Fed. 
637;  United  States  ex  rel.  Barlin  v. 
Rodgers,  112  C.  C.  A.  882,  191  Fed. 
970;  United  States  ex  rel.  Buccino  v. 
Williams,  190  Fed.  897;  Nishimura 
Bkiu  V.  United  States,  142  U.  S.  651, 
35  L.  ed.  1146,  12  Sup.  Ct.  Rep.  336; 
Ex  parte  Kunijiro  Toguchi,  238  Fed. 
632. 

Schilling  WAS  not  within  one  of  the 
exempted  classes. 

United  States  ex  rel.  Barlin  v. 
Rodgers,  112  C.  C.  A.  382,  191  Fed. 
970;  United  States  v.  Great  Falls  & 
C.  R.  Co.  53  Fed.  77;  Scharrenberg  v. 
Dollar  S.  S.  Co.  245  U.  S.  122,  62  L. 
Bd.  189,  98  Sup.  Ct.  Rep.  28. 

The  answer  admits  a  cause  of  ac- 
:ion  and  the  separate  defense  is  suf- 
^cient  in  law. 

United  States  v.  Great  Falls  &  C. 
R.  Co.  53  Fed.  77. 

Messrs.  Carter,  Ledyard,  &  Milbnrn 
tnd  Walter  F.  Taylor,  for  defendant 
n  error  Union  Bank: 

Schilling  was  not  a  contract  labor- 
er within  the  meaning  of  the  Act  .of 
?'ebruary  20,  1907. 

Church  of  the  Holy  Trinity  v.  Unit- 
id  States,  143  U.  S.  457,  36  L.  ed.  227, 
2  Sup.  Ct  Rep.  511;  United  States 
\  Laws,  163  U.  S.  258,  41  L.  ed.  151, 
.6  Sup.  Ct.  Rep.  998;  27  Ops.  Atty. 
ien.  883;  Scharrenberg  v.  Dollar  S. 
L  Co.  245  U.  S.  122,  62  L.  ed.  189,  38 
;ap.  Ct.  Rep.  28. 

Schilling  was  a  member  of  a  learned 
rofession  within  the  meaning  of  §  2 


cepting  members  of  learned  profes- 
sions from  the  operation  of  the  act. 

United  States  v.  Laws,  163  U.  S. 
258,  41  L.  ed.  151,  16  Sup.  Ct,  Rep. 
998. 

Messrs.  Buriingham,  Veeder,  Mas- 
ten,  &  Fearey  and  William  Paul  Allen, 
for  defendant  in  error  mail  company: 

Mook,  in  respect  of  whose  coming 
to  this  country  the  defendant  is 
charged  with  violation  of  the  provi- 
sions of  §  5  of  the  Immigration  Act, 
was  not  a  ''laborer,"  and  did  not  come 
to  this  country  to  **i)erform  labor" 
within  the  purview  of  that  section. 

United  States  v.  Craig,  28  Fed.  795; 
United  States  v.  Laws,  163  U.  S.  258, 
41  L.  ed.  151,  16  Sup.  Ct.  Rep.  998; 
Re  Ellis,  124  Fed.  637;  Scharrenberg 
V.  Dollar  S.  S.  Co.  245  U.  S.  122,  62 
L.  ed.  189,  38  Sup.  Ct.  Rep.  28;  Church 
of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  463,  36  L.  ed,  229,  12  Sup. 
Ct.  Rep.  511,  36  Fed.  303. 

The  defendant  did  not  prepay  the 
transportation  or  in  any  way  induce, 
assist,  encourage,  or  solicit  the  trans- 
portation or  migration  of  Mook  with- 
in the  intent  of  the  prohibition  of  § 
& 

Damborough  v.  Joseph  Benn  & 
Sons,  109. C.  C.  A.  270,  187  Fed.  580; 
United  States  v.  Harris,  177  U.  S, 
305,  44  L.  ed.  780,  20  Sup.  Ct.  Rep. 
609;  Johnson  v.  Southern  P.  Co.  196 
U.  S.  1,  17,  49  L.  ed.  363,  369.  25  Sup. 
Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412; 
Ex  parte  Kunijiro  Toguchi,  238  Fed! 
632;  United  States  v.  Great  Falls  & 
C.  R.  Co.  53  Fed.  77. 

The  coming  of  Mook  to  this  country 
for  a  temporary  stay  only,  for  the 
purpose  of  gathering  information  as 
to  the  conditions  at  the  New  York 
office,  and  then  proceeding  to  the  post 
in  Paraniaribo,  where  he  was  to  be 
employed  as  assistant  local  agent,  did 
not  constitute  a  migration  to  the 
United  States,  and  any  inducement  by 
the  defendant  to    come  under    such 
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condition  was  not  an  inducement  to 
migrate  within  the  prohibition  of  ^  5. 
United  States  v.  Michigan  C.  R.  Co. 
48  Fed.  365. 

Ward,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

In  the  first  case  there  is  a  writ 
of  error  to  a  judgment  in  favor  of 
the  defendant  directed  by  Augustus 
N.  Hand,  J.,  in  an  action  brought 
by  the  United  States  against  the 
Union  Bank  of  Canada  to  recover  a 
penalty  of  $1,000  for  violation  of  § 
4  of  the  Immigration  Act  of  Feb- 
ruary 20,  1907,  which  reads:  "Sec- 
tion  4.  That  it  shall  be  a  misde- 
meanor for  any  person,  company, 
partnership,  or  corporation,  in  any 
manner  whatsoever,  to  prepay  the 
transportation  or  in  any  way  to  as- 
sist or  encourage  the  importation  or 
migration  of  any  contract  laborer  or 
contract  laborers  into  the  United 
States,  unless  auch  contract  laborer 
or  contract  laborers  are  exempted 
under  the  terms  of  the  last  two  pro- 
visos contained  in  §  2  of  this  act." 
[34  Stat,  at  L.  900,  chap.  1134, 
Comp.  Stat.  §  4248,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  654.] 

Section  2  provides  for  the  exclu- 
sion of  contract  laborers,  the  rele- 
vant portions  being:  "Section  2. 
That  the  following  classes  of  aliens 
shall  be  excluded  from  admission 
into  the  United  States :  .  .  .  Per- 
sons hereinafter  called  contract  la- 
borers, who  have  been  induced  or 
solicited  to  migrate  to  this  country 
by  oflFers  or  promises  of  employment 
or  in  consequence  of  agreements, 
oral,  written  or  printed,  express  or 
implied,  to  perform  labor  in  this 
country  of  any  kind,  skilled  or  un- 
skilled: •  •  .  And  provided  fur- 
ther, That  skilled  labor  may  be  im- 
ported if  labor  of  like  kind  unem- 
ployed cannot  be  found  in  this 
country:  And  provided  further. 
That  the  provisions  of  this  law  ap- 
plicable to  contract  labor  shall  net 
be  held  to  exclude  professional 
actors,  artists,  lecturers,  singers, 
ministers  of  any  religious  denomina- 
tion, professors  for  colleges  or  sem- 
inaries, persons  belonging  to  any 
recognized    learned   profession,    or 


persons  employed  strictly  as  per- 
sonal or  domestic  servants/' 

The  defendant  bank,  a  corpora- 
tion of  the  Dominion  of  Canada, 
having  opened  a  branch  in  New 
York  city,  brought  from  its  branch 
in  Toronto  one  Schilling,  agreeing 
to  employ  him  at  a  salary  as  assist- 
ant accountant  in  its  New  York  of- 
fice,, and  paying  the  cost  of  his 
transportation.  The  question  is 
whether  Schilling  was  a  contract  la- 
borer within  the  meaning  of  the  act. 

The  first  legislation  on  the  subject 
was  in  chapter  164,  Laws  1885,  §  3 
of  which  made  it  an  offense  subject 
to  a  penalty  of  $1,000  to  encourage 
in  any  way  the  importation  of  any 
alien  "to  perform  labor  or  service 
of  any  kind  under  contract  or  agree- 
ment" in  the  United  States. 

Section  5  provided  exceptions  as 
follows:  ".  .  .  Nor  shall  this 
act  be  so  construed  as  to  prevent 
any  person,  or  persons,  partnership, 
or  corporation  from  engaging,  under 
contract  or  agreement,  skilled  work- 
men in  foreign  countries  to  perform 
labor  in  the  United  States  in  or  ap- 
on  any  new  industry  not  at  present 
established  in  the  United  States: 
Provided,  That  skilled  labor  for 
that  purpose  cannot  be  otherwise 
obtained ;  nor  shall  the  provisions  of 
this  act  apply  to  professional  actors, 
artists,  lecturers,  or  singers,  nor  to 
persons  employed  strictly  as  i)er- 
sonal  or  domestic  servants."  [23 
Stat,  at  L.  333,  chap.  164.] 

While  this  act  was  in  force  Rev- 
erend E.  Walpole  Warren  was  called 
by  the  Church  of  the  Holy  Trinity 
to  the  city  of  New  York  as  its  pastor. 
The  government  brought  suit 
against  the  church  for  the  penalty* 
and  the  defendant  demurred.  We 
overruled  the  demurrer  (36  Fed. 
303)  in  view  of  the  language  of  tiie 
act— §  3,  "labor  or  service  of  any 
kind," — and  of  the  specific  excep- 
tions (§6)  which  did  not  include 
ministers.  But  the  Supreme  Court 
(148  U.  S.  457,  36  L.  ed  226,  12 
Sup.  Ct.  Rep.  511)  reversed  the 
judgment,  holding  that  the  title  of 
the  act,  "An  Act  to  Prohibit  the  Im 
portation    and   Migration    of   For- 
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eigners  and  Aliens  under  Contract 
or  Agreement  to  Perform  Labor  in 
the  United  States,  Its  Territories, 
and  the  District  of  Columbia/'  and 
the  mischief  which  Congress  in- 
tended to  prevent,  as  shown  by  the 
reports  of  committees  of  Congress 
on  the  subject,  demonstrated  that 
only  manual  laborers  were  intended 
to  be  excluded. 

Chapter  651,  Laws  1891,  §  5, 
amending  §  5  of  the  Act  of  1885, 
added  to  the  exemptions  these 
words:  "Nor  to  ministers  of  any 
religious  denomination  nor  to  per- 
sons belonging  to  any  recognized 
profession  nor  professors  for  col- 
leges or  seminaries." 

In  the  case  of  United  States  v. 
Laws,  163  U.  S.  258,  41  L.  ed.  151, 
16  Sup.  Ct.  Rep.  998,  the  defendant 
Laws  brought  a  chemist  from  Ger- 
many to  Louisiana,  under  contract 
to  perform  services  there.  The  cir- 
cuit court  of  appeals  of  the  sixth 
circuit  certified  the  question  whether 
this  was  within  the  prohibition  of 
the  Act  of  1885.  The  court  an- 
swered the  question  in  the  negative, 
referring  to  the  amendment  of  1891, 
which  had  been  subsequently  passed, 
as  making  the  intention  of  Congress, 
as  found  in  the  case  of  Holy  Trinity 
Church,  still  plainer. 

Chapter  1134,  Laws  1907,  entitled 
"An  Act  to  Regulate  the  Immigra- 
tion of  Aliens  into  the  United 
States,"  by  §  2,  prohibits  the  entry 
of  aliens  under  contract  "to  perform 
labor  in  this  country  of  any  kind, 
skilled  or  unskilled;"  the  last  two 
provisos  being :  "And  provided  fur- 
ther. That  skilled  labor  may  be  im- 
ported if  labor  of  like  kind  unem- 
ployed cannot  be  found  in  this 
country:  And  provided  further. 
That  the  provisions  of  this  law  ap- 
plicable to  contract  labor  shall  not 
be  held  to  exclude  professional 
actors,  artists,  lecturers,  singers, 
ministers  of  any  religious  denom- 
ination, professors  for  colleges  or 
seminaries,  persons  belonging  to  any 
recognized  learned  profession,  or 
persons  employed  strictly  as  per- 
sonal or  domestic  servants." 

Section  4  made  it  a  misdemeanor 
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to  assist  the  entry  of  such  contract 
laborers  in  any  way,  "unless  such 
contract  laborer  or  laborers  are  ex- 
empted under  the  terms  of  the  last 
two  provisos  contained  in  §  2  of  this 
act." 

These  provisions,  taken  together, 
make  a  strong  support  for  the  ar- 
gument that  all  contracts  for  labor 
are  within  the  prohibition  of  the 
act,  unless  specifically  exempted. 
This  was  the  view  taken  by  Judge 
Neterer  in  Ex  parte  Kunijiro  Togu- 
chi  (D.  C.)  238  Fed,  632.  Never- 
theless, we  think  the  decision  in 
Scharrenberg  v.  Dollar  S.  S.  Co. 
246  U.  S.  122,  62  L.  ed.  189,  38 
Sup.  Ct.  Rep.  28,  holds  that  the  Act 
of  1907,  like  the  prior  acts  on  the 
subject,  prohibits  only  the  entry  of 
manual  laborers  under  contract  to 
perform  labor  in  the  United  States. 
In  that  case  the  defendant  brought 
nineteen  Chinamen  from  Shanghai 
to  San  Francisco,  there  to  ship  as 
seamen  on  the  American  registered 
steamship  Mackinaw.  The  court 
held,  Mr.  Justice  Clarke  writing, 
that  these  men  were  not  under  con* 
tract  to  perform  labor  in  the  United 
States,  but  on  the  high  seas,  which 
would  have  been  enough  to  dispose 
of  the  case;  but  he  also  held  as  a 
second  ground  that  a  seaman  was 
not  a  laborer.  If  so,  an  alien  im- 
ported to  perform  labor  as  a  seaman 
on  vessels  enrolled  for  the  coasting 
trade  or  the  inland  waters  of  the 
United  States  would  not  be  a  con- 
tract laborer,  within  the  prohibition 
of  the  act.  Without  inquiring 
whether  an  accountant,  as  defined 
by  the  defendant's 
rules,  is  a  member  fa^t^Z^biPu. 
of  a  learned  profes- 
sion, we  affirm  the  judgment  on  the 
ground  that  Schilling  was  not  a 
laborer  within  the  meaning  of  the 
act. 

In  the  second  case  there  is  a  writ 
of  error  to  a  judgment  directed  for 
the  defendant  by  the  same  judge, 
in  an  action  for  a  penalty  under  § 
5  of  chapter  29,  Laws  1917  (Comp. 
Stat.  §  4289ic,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  218) ,  which  differs  in 
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no  material  respect  as  to  contract 
laborers  from  the  Act  of  1907.  The 
defendant  sent  a  clerk  named  Mook 
from  its  office  in  Amsterdam  to  be 
employed  in  its  office  in  New  York 
at  a  salary  of  $1,250  per  annum,  and 
paid  the  expenses  of  his  transporta- 
tion. There  was  an  expectation  to 
send  him  from  New  York  to  its 
cfiice  at  Paramaribo,  Dutch  Guiana, 
after  he  had  familiarized  himself 


with  the  New  York  business.  The 
grounds  on  which  the  verdict  was 
directed  were :  First,  that  this  em- 
ployment at  New  York  was  a  tem- 
porary one,  in  a  business  of  an  in- 
ternational character;  and,  secon<l, 
that  Mook  was  not  a  contract  la- 
borer at  all.  Without  considering 
the  first  reason,  we  concur  in  the 
second. 

Judgment  afHrmed  in  each  case. 


ANNOTATION. 
Who  is  'laborer*'  within  Federal  acts  excluding  contract  laborerm. 


I.  Introductory,  1442. 
II.  Statutory  provisions,  1442. 
III.  Construction  of  statutes: 

a.  Generally,  1443. 

b.  Statutory  exceptions,  1446. 

I.  Introductory. 

The  purpose  of  this  annotation  is 
to  review  the  cases  determining  the 
question,  who  is  a  "laborer,"  within 
the  provisions  of  the  Federal  Immi- 
gration Laws  excluding  alien  con- 
tract laborers  from  admission  into  the 
United  States.  The  latest  statute  on 
the  subject  is  the  Act  of  February  5, 
1917  (Comp.  Stat.  §  4289.}a,  Fed.  Stat. 
Anno.  Supp.  1918,  pp.  212  et  seq.), 
quoted  infra.  III.  b.  Most  of  the  deci- 
sions reviewed  were  handed  down  in 
cases  arising  under  earlier  statutes, 
of  which  the  Act  of  1917  is  a  re-enact- 
ment. The  re-enactment,  however,  has 
changed  the  earlier  statutes,  prac- 
tically, only  by  addition,  so  that  the 
decisions  interpret  provisions  which 
are  still  law,  and  are,  therefore,  still 
of  practical  value. 

//,  statutory  provisions. 

The  provisions  of  the  Act  of  1917 
pertinent  to  the  subject  of  contract 
labor  are  as  follows : 

Classes  of  aliens  excluded. 

"Section  3.  The  following  classes 
of  aliens  shall  be  excluded  from  ad- 
mission into  the  United  States :  .  .  . 
Persons  hereinafter  called  contract 
laborers,  who  have  been  induced,  as- 
sisted, encouraged,  or  solicited  to  mi- 
grate to  this  country  by  offers  or 
promises     of     employment,     whether 


such  offers  or  promises  are  true  or 
false,  or  in  consequence  of  agree- 
ments, oral,  written  or  printed,  ex- 
press or  implied,  to  perform  labor  in 
this  country  of  any  kind,  skilled  or 
unskilled.  .  .  .  Provided  further, 
That  the  provisions  of  this  law  appli- 
cable to  contract  labor  shall  not  be 
held  to  exclude  professional  actors, 
artists,  lecturers,  singers,  nurses,  min- 
isters of  any  religious  denomination, 
professors  for  colleges  or  seminaries, 
persons  belonging  to  any  recognized 
learned  profession,  or  persons  em- 
ployed as  domestic  servants:  Pro- 
vided further.  That  whenever  the 
President  shall  be  satisfied  that  pass- 
ports issued  by  any  foreign  govern- 
ment to  its  citizens  or  subjects  to  go 
to  any  country  other  than  the  United 
States,  or  to  any  insular  possession  of 
the  United  States  or  to  the  Canal  Zone, 
are  being  used  for  the  purpose  of 
enabling  the  holder  to  come  to  the 
continental  territory  of  the  United 
States  to  the  detriment  of  labor  condi- 
tions therein,  the  President  shall  re- 
fuse to  permit  such  citizens  or  sub- 
jects of  the  country  issuing  such  pass- 
ports to  enter  the  continental  terri- 
tory of  the  United  States  from  such 
other  country  or  from  such  insular 
possession  or  from  the  Canal  Zone. 
.  .  .  Provided  further.  That  nothing 
in  the  contract  labor  or  reading  test 
provisions  of  this  act  shall  be  con- 
strued to  prevent,  hinder,  or  restrict 
any  alien  exhibitor,  or  holder  of  con- 
cession or  privilege  for  any  fair  or 
exposition  authorized  by  act  of  Con- 
gress, from  bringing  into  the  United 
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States,  under  contract,  such  otherwise 
admissible  alien  mechanics,  artisans, 
agents  or  other  employees,  natives  of 
his  country,  as  may  be  necessary  for 
installing  or  conducting  his  exhibit  or 
for  preparing  for  in  a  tailing  or  con- 
ducting any  business  authorized  or 
permitted  under  any  concession  or 
privilege  which  may  have  been  or  may 
be  granted  by  any  such  fair  or  ex- 
position in  connection  therewith,  un- 
der such  rules  and  regulations  as  the 
Commissioner  General  of  Immigra- 
tion, with  the  approval  of  the  Secre- 
tary of  Labor,  may  prescribe  both  as 
to  the  admission  and  return  of  such 
persons." 

The  foregoing  section  of  the  Act  of 
1917  is  a  re-enactment  and  extension 
of  §  2  of  the  Act  of  February  20,  1907 
(chap.  1134,  34  Stat,  at  L.  898,  Comp. 
Stat.  §  4244,  3  Fed.  Stat.  Anno.  2d  ed. 
p.  640),  which  act  was  itself  an  en- 
largement and  re-enactment  of  the 
Act  of  March  3,  1903  (chap.  1012,  32 
Stat,  at  L.  1213).  Previous  legisla- 
tion, containing  somewhat  similar  pro- 
visions as  to  the  classes  of  aliens  ex- 
cluded, was  the  Act  of  March  3,  1875 
( §§  3,  5,  18  Stat,  at  L.  477,  chap.  141)  ; 
Act  of  August  3,  1882  (chap.  376,  §  2, 
22  Stat  at  L.  214) ;  Act  of  February 
26,  1886  (chap.  164,  §§  1,  5,  6,  23  Stat. 
at  L.  332,  333) ;  and  Act  of  March  3, 
1891  (chap.  551,  §  1,  26  Stat,  at  L. 
1084). 

Prohibition  of  importation  of  contvaot 
laborers. 

"Section  5.  It  shall  be  unlawful  for 
any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatso- 
ever, to  prepay  the  transportation  or 
in  any  way  to  induce,  assist,  encour- 
age, or  solicit,  or  attempt  to  induce, 
assist,  encourage,  or  solicit  the  im- 
portation or  migration  of  any  contract 
laborer  or  contract  laborers  into  the 
United  States,  unless  such  contract  la- 
borer or  contract  laborers  are  exempt- 
ed under  the  fifth  proviso  of  section 
three  of  this  act,  or  have  been  import- 
ed with  the  permission  of  the  Secre- 
tary of  Labor  in  accordance  with  the 
fourth  proviso  of  said  section,  and 
for  every  violation  of  any  of  the  pro- 
visions of  this  section  the  person, 
uartnership,  company,  or  corporation 


violating  the  same  shall  forfeit  and 
pay  for  every  such  offense  the  sum  of 
$1,000,  which  may  be  sued  for  and  re- 
covered by  the  United  States,  as  debts 
of  like  amount  are  now  recovered  in 
the  courts  of  the  United  States.  For 
every  violation  of  the  provisions  here- 
of the  person  violating  the  same  may 
be  prosecuted  in  a  criminal  action  for 
a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of 
$1,000,  or  by  imprisonment  for  a  term 
of  not  less  than  six  months  nor  more 
than  two  years;  and  under  either  the 
civil  or  the  criminal  ^.ocedure  men- 
tioned separate  suits  or  prosecutions 
may  be  brought  for  each  alien  thus 
offered  or  promised  employment  as 
aforesaid.  The  Department  of  Jus- 
tice, with  the  approval  of  the  Depart- 
ment of  Labor,  may  from  any  fines  or 
penalties  received  pay  rewards  to  per- 
sons other  than  government  em- 
ployees who  may  furnish  information 
leading  to  the  recovery  of  any  such 
penalties,  or  to  the  arrest  and  punish- 
ment of  any  person,  as  in  this  section 
provided."  ? 

The  foregoing  section  is  a  re-enact- 
ment and  enlargement  of  the  cor- 
responding section  of  the  previous  act 
(Act  of  Februaiy  20,  1907,  chap.  1134, 
§  4,  34  Stat,  at  L.  900,  Comp.  Stat.  § 
4248,  3  Fed.  Stat.  Anno.  2d.  ed.  p.  654), 
which  was  as  follows:  "It  shall  be 
a  misdemeanor  for  any  person,  com- 
pany, partnership,  or  corporation,  in 
any  manner  whatsoever,  to  prepay  the 
transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  mi- 
gration of  any  contract  laborer  or  con- 
tract laborers  into  the  United  States, 
unless  such  contract  laborer  or  con- 
tract laborers  are  exempted  under  the 
terms  of  the  last  two  provisos  con- 
tained in  section  two  of  this  act." 

Similar  provisions  were  contained 
in  the  Act  of  March  3,  1903,  chapter 
1012,  §  4  (32  Stat,  at  L.  1214),  which 
was  repealed  by  §  43  of  the  Act  of 
February  20,  1907. 

///.  ("otistriif'tion  of  statutes, 
a.  GeH€'vaUy, 

The  prevailing  view  seems  to  be 
that  the  intention  of  the  various  acts 
relatiny:  to  the  importation  of  contract 
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labor  has  been  to  prohibit  only  the  en- 
try of  manual  laborers. 

Act  of  1885. 

Church  of  the  Holy  Trinity  v.  Unit- 
ed States  (1892)  148  U.  S.  457,  36  L. 
ed.  226,  12  Sup.  Ct.  Rep.  511;  United 
States  V.  Laws  (1896)  163  U.  S.  258, 
41  L.  ed.  151,  16  Sup.  Ct.  Rep.  998; 
United  States  v.  Gay  (1899)  37  C.  C. 
A.  46,  95  Fed.  226;  (1901)  23  Ops. 
Atty.  Gen.  331. 

Act  of  1907. 

Scharrenberg  v.  Dollar  S.  S.  Co. 
(1917)  245  U.  S.  122,  62  L.  ed.  189,  38 
Sup.  Ct.  Rep.  28,  affirming  (1916)  144 
C.  C.  A.  252,  229  Fed.  970,  Ann.  Cas. 
1917C,  258;  (1907)  27  Ops.  Atty.  Gen. 
383.  And  see  the  reported  case  (Unit- 
ed States  v.  Union  Bank,  ante,  1438. 
Compare  Ex  parte  Kunijiro  Toguchi 
(1916)  238  Fed.  632. 

Aot  of  1017. 

Tatsukichi  Kuwabara  v.  United 
States  (1919)  —  C.  C.  A.  — ,  260  Fed. 
104. 

;  Thus,  the  Act  of  1885,  prior  to  its 
amendment  so  as  to  exempt  ''ministers 
of  any  religious  denomination''  from 
the  excluded  classes  of  aliens,  was 
held  not  to  include  the  case  of  a  con- 
tract made  by  an  incorporated  re- 
ligious society  with  an  alien,  by 
which  he  was  to  remove  to  this  coun- 
try and  enter  into  the  service  of  the 
society  as  its  rector  and  pastor. 
Church  of  the  Holy  Trinity  v.  United 
States  (U,  S.)  supra,  wherein  the 
court  said :  'It  must  be  conceded  that 
the  act  of  the  corporation  is  within 
the  letter  of  this  section,  for  the  re- 
lation of  rector  to  his  church  is  one 
of  service,  and  implies  labor  on  the 
one  side  with  compensation  on  the 
other.  Not  only  are  the  general 
words,  'labor*  and  'service,'  both  used, 
but  also,  as  it  were  to  guard  against 
any  narrow  interpretation  and  em- 
phasize a  breadth  of  meaning,  to  them 
is  added  'of  any  kind;'  and  further,  as 
noticed  by  the  circuit  judge  in  his 
opinion,  the  5th  section  which  makes 
specific  exceptions,  among  them  pro- 
fessional actors,  artists,  lecturers,  sing- 
ers, and  domestic  servants,  strength- 
ens the  idea  that  every  other  kind  of 
labor  and  service  was  intended  to  be 


reached  by  the  let  section.  While 
there  is  great  force  to  this  reason- 
ing, we  cannot  think  Congress  in- 
tended to  denounce  with  penalties  a 
transaction  like  that  in  the  present 
case.  It  is  a  familiar  rule  that  a 
thing  may  be  within  the  letter  of  the 
statute,  and  yet  not  within  the  stat- 
ute, because  not  within  its  spirit,  nor 
within  the  intention  of  its  makers. 
.  .  .  Among  other  things  which  may 
be  considered  in  determining  the  in- 
tent of  the  legislature  is  the  title  of 
the  act.  .  .  .  Now,  the  title  of  this 
act  is,  'An  Act  to  Prohibit  the  Impor- 
tation and  Migration  of  Foreigners 
and  Aliens  under  Contract  or  Agree- 
ment to  Perform  Labor  in  the  United 
States,  its  Territories  and  the  District 
of  Columbia.'  Obviously  the  thought 
expressed  in  this  reaches  only  to  the 
work  of  the  manual  laborer,  as  distin- 
guished from  that  of  the  professional 
man.  No  one  reading  such  a  title 
would  suppose  that  Congress  had  in 
its  mind  any  purpose  of  staying  the 
coming  into  this  country  of  ministers 
of  the  Gospel,  or,  indeed,  of  any  class 
whose  toil  is  that  of  the  brain.  The 
common  understanding  of  the  terms, 
'labor'  and  'laborers,'  does  not  include 
preaching  and  preachers;  and  it  is  to 
be  assumed  that  words  and  phrases 
are  used  in  their  ordinary  meaning. 
So  whatever  of  light  is  thrown  upon 
the  statute  by  the  language  of  the 
title  indicates  an  exclusion  from  its 
penal  provisions  of  all  contracts  for 
the  employment  of  ministers,  rectors, 
and  pastors.  Again,  another  guide  to 
the  meaning  of  a  statute  is  found  in 
the  evil  which  it  is  designed  to  rem- 
edy; and  for  this  the  court  properly 
looks  at  contemporaneous  events,  the 
situation  as  it  existed,  and  as  it  was 
pressed  upon  the  attention  of  the  leg- 
islative body.  United  States  v.  Union 
I'.  R.  Co.  (1875)  91  U.  S.  72,  79,  23  L. 
ed.  224,  228.  The  situation  which 
called  for  this  statute  was  briefly  but 
fully  stated  by  Mr.  Justice  Brow^n, 
when,  as  district  judge,  he  decided  the 
case  of  United  States  v.  Craig  (1886) 
28  Fed.  795,  798:  'The  motives  and 
history  of  the  act  are  matters  of  com- 
mon knowledge.  It  had  become  the 
practice  for  large  capitalists  in  this 


ANNO.— IMMIGRATION— **LABORER." 


1445 


country  to  contract  with  their  agents 
abroad  for  the  shipment  of  great  num- 
bers of  an  ignorant  and  servile  class 
of  foreign  laborers,  under  contracts 
by  which  the  employer  agreed,  upon 
the  one  hand,  to  prepay  their  passage, 
while,  on  the  other  hand,  the  laborers 
agreed  to  work  after  their  arrival  for 
a  certain  time  at  a  low  rate  of  wages. 
The  effect  of  this  was  to  break  down 
the  labor  market,  and  to  reduce  other 
laborers  engaged  in  like  occupations 
to  the  level  of  the  assisted  immigrant. 
The  evil  finally  became  so  flagrant 
that  an  appeal  was  made  to  Congress 
for  relief  by  the  passage  of  the  act 
in  question,  the  design  of  which  was 
to  raise  the  standard  of  foreign  im- 
migrants, and  to  discountenance  the 
migration  of  those  who  had  not  suf- 
ficient means  in  their  own  hands,  or 
those  of  their  friends,  to  pay  their 
passage.'  It  appears  also,  from  the 
petitions,  and  in  the  testimony  pre- 
sented before  the  committees  of  Con- 
gress, that  it  was  this  cheap  unskilled 
labor  which  was  making  the  trouble, 
and  the  influx  of  which  Congress 
sought  to  prevent.  It  was  never  sug- 
gested that  we  had  in  this  country  a 
surplus  of  brain  toilers,  and,  least  of 
all,  that  the  market  for  the  services 
of  Christian  ministers  was  depressed 
by  foreign  competition.  Those  were 
matters  to  which  the  attention  of  Con- 
gress, or  of  the  people,  was  not  di- 
rected. So  far,  then,  as  the  evil  which 
was  sought  to  be  remedied  interprets 
the  statute,  it  also  guides  to  an  ex- 
clusion of  this  contract  from  the  pen- 
alties of  the  act." 

So,  contract  to  work  as  a  chemist 
on  a  sugar  plantation  in  Louisiana 
was  held  not  to  be  a  contract  to  per- 
form labor  or  services  as  prohibited  by 
the  Act  of  1885.  United  States  v. 
Laws  (1896)  163  U.  S.  258,  41  L.  ed. 
151,  16  Sup.  Ct.  Rep.  998. 

Likewise,  the  Act  of  1885  was  held 
not  to  include  the  case  of  one  engaged 
to  work  as  a  draper,  window  dresser, 
and  dry  goods  clerk.  United  States  v. 
Gay  (1899)  37  C.  C.  A.  46,  95  Fed.  226. 

In  Scharrenberg  v.  Dollar  S.  S.  Co. 

(1917)   245  U,  S.  122,  62  L.  ed.  189, 

SB  Sup.  Ct.  Rep.  28,  aflirming  (1916) 

144  C.  C.  A.  252,  229  Fed.  970,  Ann. 


Gas.  1917C,  258,  it  was  .held  that  a 
seaman  was  not  a  laborer  within  the 
purview  of  the  Act  of  1907.  See  also 
United  States  ex  rel.  Anderson  v. 
Burke  (1899)  99  Fed.  895. 

So,  the  Act  of  1907  was  held  not  to 
apply  to  an  alien  induced  to  come  to 
the  United  States  by  promise  of  em- 
ployment as  superintendent  of  a  lum- 
bering company,  conditioned  that  he 
must  be  a  competent  woodsman,  log- 
ger, and  mill  man,  and  a  first-class 
mechanic,  provided  the  agreement  did 
not  require  him  to  perform  manual 
labor,     (1909)  27  Ops.  Atty.  Gen.  383. 

In  the  reported  case  (United  States 
V.  Union  Bank,  ante,  1438),  it  is  held 
that  the  Act  of  1907,  like  the  prior  acts 
on  the  subject,  prohibits  only  the  en- 
try of  manual  laborers  under  contract 
to  perform  labor  in  the  United  States, 
and  that  neither  an  assistant  account- 
ant, imported  for  employment  in  a 
bank,  nor  a  clerk,  imported  for  em- 
ployment in  a  business  oflice,  is  a  con- 
tract laborer  within  the  statute.  See 
also  United  States  v.  Royal  Dutch 
West  India  Mail  (1918)  250  Fed.  913. 

An  alien  who  seeks  to  enter  the 
United  States  for  the  purpose  of 
teaching  ''the  Japanese  language,  his- 
tory, geography,  and  arithmetic"  can- 
not be  excluded  under  the  Act  of  1917, 
since  his  purpose  in  entering  the  Unit- 
ed States  is  not  to  perform  "labor." 
Tatsukichi  Kuwabara  v.  United  States 
(1919)  —  C.  C.  A.  — ,  260  Fed.  104. 

Manual  labor,  as  used  in  the  pres- 
ent connection,  should  be  construed, 
according  to  an  opinion  given  by  the 
Attorney  General  in  1901,  as  includ- 
ing both  skilled  and  unskilled  labor. 
In  that  opinion,  the  decision  in  Church 
of  the  Holy  Trinity  v.  United  States 
(1892)  143  U.  S.  457,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  511,  supra,  was  exhaus- 
tively considered,  and  it  was  declared 
that  the  proper  distinction  to  be  ob- 
served, founded  on  that  case,  was  the 
distinction  between  manual  labor,  in- 
cluding the' mechanical  trades,  on  the 
one  side,  and  the  professions  on  the 
other.  Accordingly,  it  was  held  that 
alien  lace  makers,  if  not  entitled  to 
admission  into  the  United  States  un- 
der some  special  provision  of  the  Act 
of  1885,  or  acts  supplemental  thereto. 
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should  be  excluded  as  manual  labor- 
ers, skilled  or  unskilled,  who  had  come 
to  this  country  in  order  to  perform 
labor  or  service. 

By  one  court,  it  has  been  urged  with 
much  force  that  all  contracts  for  labor 
should  be  considered  as  within  the 
prohibition  of  the  statutes,  unless  spe- 
cifically exempted.  Thus,  in  Ex  parte 
Kunijiro  Toguchi  (1916)  238  Fed.  632, 
which  was  an  application  for  a  writ 
of  habeas  corpus,  it  appeared  that  the 
petitioner  came  from  Japan  to  the 
United  States  to  take  a  position  as 
►salesman  in  the  store  of  his  uncle, 
who  conducted  a  Japanese  silk  and 
dry  goods  and  bamboo  business  in  De- 
troit. The  uncle  sent  to  the  petition- 
er $100  to  apply  on  his  expenses,  and 
told  him  to  apply  for  more  money  on 
landing,  if  needed.  No  salary  was 
agreed  on  to  be  paid  to  the  petitioner. 
The  Board  of  Immigration  found  that 
he  came  to  the  United  States  in  viola- 
tion of  the  alien  contract  labor  pro- 
vision of  the  Immigration  Act  of  1907, 
rejected  him  on  that  ground,  and  or- 
dered his  deportation  to  Japan.  The 
Secretary  of  Labor  affirmed  the  find- 
ing of  the  board.  It  was  contended 
that  the  intent  of  Congress  was  to  re- 
strict the  prohibition  to  manual  la- 
borers, and  not  to  apply  it  to  those 
engaged  in  other  employment.  But, 
in  denying  the  writ,  the  court  held 
that  all  persons  were  excluded  who 
did  not  come  within  the  exemptions 
specified  in  the  provisions  of  §  2;  that 
the  provisions  were  not  limited  to 
"labor"  or  "service,"  but  were  limited 
expressly  by  the  exemptions ;  and  that 
the  fact  that  no  salary  was  agreed  on 
was  immaterial,  as  a  reasonable  com- 
pensation would  be  implied. 

In  Ex  parte  George  (1910)  180  Fed. 
785,  although  the  ground  for  the  de- 
cision was  not  stated,  it  was  declared 
that  the  evidence  showed,  without  con- 
flict, that  the  petitioner  in  the  case 
was  a  "contract  laborer"  within  the 
Act  of  1907,  the  following  facts  ap- 
pearing: The  owner  of  a  shoe-shin- 
ing  establishment   agreed   to   employ 


the  petitioner  in  his  establishment  if 
he  would  come  to  America,  agreeing 
to  pay  him  $20  a  month,  and  to  lend 
him  the  money  needed  for  the  trip, 
taking  as  security  for  the  loan  a  mort- 
gage on  the  petitioner's  land  in 
Greece,  the  loan  to  be  repaid  from  his 
wages  when  employed.  The  lender 
and  th3  petitioner  came  over  tog'ether 
on  the  same  steamship,  and  the  peti- 
tioner continued  in  the  lender's  serv- 
ice for  a  year,  repaying  the  loan. 

b.  Slalutory  exceptions. 

The  Act  of  1903  expressly  excepted 
from  its  provisions  persons  belonging 
to  any  "recognized  learned  profes- 
sion," and  an  exactly  similar  excep- 
tion is  found  in  the  Act  of  1917.  Ex- 
pert accountants,  it  seems,  are  not 
within  the  exception.  Re  Ellis  (1903) 
124  Fed.  637.  But  it  has  been  held 
that  a  teacher  of  the  Japanese  lan- 
guage, history,  geography,  and  arith- 
metic may  be  properly  regarded  as 
belonging  to  a  "recognized  learned 
profession."  Tatsukichi  Kawabara  v. 
United  States  (1919)  —CCA.  — , 
260  Fed.  104. 

An  exception  in  the  Act  of  188*5 
(found  also  in  the  subsequent  stat- 
utes), in  favor  of  "professional  ar- 
tists," has  been  held  not  to  apply  to  a 
milliner.  United  States  v.  Thompson 
(1889)  41  Fed.  28. 

The  exception  in  the  Act  of  18S5, 
in  favor  of  "persons  employed  strictly 
as  personal  or  domestic  servants** 
(which  exception  appears  in  the  Act 
of  1917,  with  a  slight  difference  in  the 
wording),  was  held  not  to  include  a 
person  contracting  to  labor  as  a  farm 
servant  or  dairyman.  Re  Cunnmings 
(1887)  32  Fed.  75.  But  it  was  held 
that  an  under  coachman,  who  did  no 
work  on  the  farm,  or  in  the  srarden, 
or  in  the  dairy,  but,  under  the  direc- 
tion of  his  employer's  family,  per- 
formed services  which  ministered  ex- 
clusively to  their  personal  comfort  and 
enjoyment,  was  employed  "strictly  as 
a  personal  or  domestic  servant.**  Re 
Howard   (1894)   63  Fed.  263. 

H.  N.  G. 
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STEPHEN  WHITTLE,  Respt., 

V. 

WILLIAM  SCHLEMM,  Appt. 

New  Jersey  Court  of  Errors  and  App€'a!H'-~Mafch  1,  1920m 

(—  N.  J.  — ,  109  Atl.  305.) 

Husband  and  wife  —  separation  agreement  —  eflfect  of  adultery. 

The  right  of  a  wife,  while  living  separate  and  apart  from  her  husband, 
to  secure  funds  provided  for  her  support  in  a  separation  agreement,  per- 
sists even  after  the  commission  of  an  act  of  adultery  by  her,  unless  there 
is  an  express  stipulation  and  limitation  in  the  agreement  that  payment 
shall  cease  in  the  event  that  she  becomes  unchaste;  for  without  such  pro- 
vision the  common-law  obligation  of  a  husband  to  support  his  wife  con- 
tinues, unless  and  until  he  procures  a  divorce  from  her. 

[See  note  on  this  question  heginning  on  page  1452.] 

Headnote  by  Walker,  Ch. 

(Swayze,  Minturn,  White,  and  Heppenheimer,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  affirming 

a  judgment  of  the  District  Court  of  Hoboken  in  favor  of  plaintiff  in  an 
action  brought  to  recover  an  amount  alleged  to  be  due  under  a  claim  entered 
into  between  defendant  and  his  wife  and  plaintiff  as  trustee  for  the  latter. 
Aljirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  Emil    Walscheid,  for  appel-  Misc.  673,  138  N.  Y.  Supp.  573,  26  Cyc. 

lant:  826,  note;  State  v.  Lash,  16  N.  J.  L. 

All  rights  of  Louisa  Schlemm  and  380,  32  Ara.  Dec.  397. 

of  her  trustee    under  the    agreement  The  agreement  is  void  and  will  not 

have   been  forfeited    by    the    act    of  be  enforced  because  it  did  not  oper- 

iidultery  committed  l)y  her  on  October  ate  in  prsesenti,  but  dealt  with  a  fu- 

25,  1916.  ture  .separation. 

Devine  v.  Devine  89  N.  J.  Eq.  51,  Emmett  v.  Norton,  8  Car.  &  P.  506; 

104  AU.  370;  Rennie  v.  Rennie,  85  N.  Keller  v.  Phillips,  39  N.  Y.  351;  Zim- 

r.  Eq.  1,  95  Atl.  571;  Galusha  v.  Ga-  mer  v.  Settle,  124  N.  Y.  37,  21  Am.  St. 

:u6ha,  138  N.  Y.  272,  33  N.  E.  1062;  Rep.  638,  26  N.  E.  341;  Ireland  v.  Ire- 

:reland  v.  Ireland,  43  N.  J.  Eq.  312,  land,  43  N.  J.  Eq.   314,    12  Atl.    184; 

2  Atl.  184;  Calame  v.  Calame,  25  N.  Mercein  v.  People,  25  Wend.    77,  35 

r.  Eq.  548;  Bradbury  v.  Bradbury,  —  Am.  Dec.  653;  Rex  v.  Mead,  1  Burr. 

^.  J.   Eq.  — ,  74  Atl.  150;  Howey  v.  542,  97  Eng.  Reprint,  440;  Rogers  v. 

lowey,  77  N.  J.  Eq.  591,  78  Atl.  696;  Rogers,  4  Paige,  516,  27  Am.  Dec.  84; 

Vhite    V.  White,    87   N.  J.  Eq.    355,  Winter  v.  Winter,  191  N.  Y.  470,  16 

.,.R.A.1917D,  639,   100  Atl.   235;   Gill  L.R.A.CN.S.)  710,  84  N.  E.  382;  Pettit 

'.  Read,  5  R.  I.  343,  73  Am.  Dec.  73;  v.  Pettit,  107  N.  Y.  677,  14  N.  E.  500; 

lunter     v.    Boucher,     3    Pick.    289;  Galusha  v.  Galusha,  116  N.  Y.  635.  6 

•timpson  v.  Wood  &  Son,  57  L.  J.  Q.  L.R.A.  487,  15  Am.  St.  Rep.  453,  22  N. 

:.   N.   S.  485,  59  L.  T.  N.  S.  218,  86  E.  1114. 

Veek,  Rep.  734,  52  J.  P.  822;  Culley  The  agreement  has  been  avoided  by 

.    Charman,  L.  R.  7  Q.  B.  Div.  489,  a    reconciliation    and    resumption    of 

O  L.  J.  Mag.  Gas.  N.  S.  Ill,  45  L.  T.  the  marital  relation. 

r.  S.  28,  29  Week.  Rep.  803,  45  J.  P.  21  Cyc.  1597,  notes  63  and  64;  Zim- 

68 ;  Bostock  v.  Smith,  34  Beav.  57, 55  mer  v\  Settle,  124  N.  Y.  37,  21  Am. 

ng-.    Reprint,  553;   Roth  v.  Roth,  77  St.  Rep.  638,  26  N.  E.  341;  Shelthar  v. 
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Gregory,  2  Wend.  422;  Carson  v.  Mur- 
ray, 3  Paige,  482;  Knapp  v.  Knapp,  95 
Mich.  474,  55  N.  W.  353. 

Messrs.  Weller  &  Lichtenstein,  for 
respondent: 

The  district  court  has  jurisdiction 
over  a  cause  of  action  brought  by  a 
trustee  for  the  nonpayment  of  money, 
under  the  terms  of  a  separation  agree- 
ment. 

Buttlar  V.  Buttlar,  71  N.  J.  Eq.  671, 
65  Atl.  485;  Mockridge  v.  Mockridge, 
62  N.  J.  Eq.  570,  50  Atl.  182;  Emery 
V.  Neighbour,  7  N.  J.  L.  142,  11  Am. 
Dec.  541;  Carey  v.  Mackey,  82  Me. 
516,  9  L.R.A.  113,  17  Am.  St.  Rep.  500, 
20  Atl.  516;  Patterson  v.  Patterson, 
111  111.  App.  342;  Grime  v.  Borden, 
166  Mass.  198,  44  N.  E.  216 ;  Nurse  v. 
Craig,  2  Bos.  &  P.  N.  R.  155,  127  Eng. 
Reprint,  583. 

The  trustee  in  a  separation  agree- 
ment is  the  proper  party  to  bring  suit 
for  its  enforcement. 

Clark  V.  Fosdick,  118  N.  Y.  7,  6 
L.R.A.  132,  16  Am.  St.  Rep.  733,  22  N. 
E.  1111,  23  N.  E.  136;  Dupre  v.  Rein, 
56  How.  Pr.  228;  Galusha  v.  Galusha, 
116  N.  Y.  635,  6  L.R.A.  487,  15  Am.  St. 
Rep.  453,  22  N.  E.  1114;  Lord  v.  Lord, 
68  Hun,  537,  22  N.  Y.  Snpp.  1004;  39 
Cyc.  614;  Hill,  Trustees,  4th  ed.  p. 
671;  Grime  v.  Borden,  166  Mass.  198, 
44  N.  E.  216. 

Adultery  does  not  affect  nor  defeat 
recovery  on  a  separation  agreement. 

Devine  v.  Devine,  89  N.  J.  Eq.  51, 
104  Atl.  370;  15  Harvard  L.  R.  pp.  638- 
656 ;  17  Am.  L.  Rev.  74 ;  Rex  v.  Lister, 
1  Strange,  478,  93  Eng.  Reprint,  645; 
Fearon  v.  Aylesford,  L.  R.  14  Q.  B. 
Div.  792,  54  L.  J.  Q.  B.  N.  S.  33,  52 
L.  T.  N.  S.  954,  33  Week.  Rep.  331,  49 
J.  P.  596;  Hart  v.  Hart,  L.  R.  18  Ch. 
Div.  670,  50  L.  J.  Ch.  N.  S.  697,  45 
L.  T.  N.  S.  13,  30  Week.  Rep.  8 ;  Brad- 
ley V.  Bradley,  L.  R.  7  Prob.  Div.  237, 
51  L.  J.  Prob.  N.  S.  87,  47  L.  T.  N.  S. 
355,  31  Week.  Rep.  200;  Charles- 
worth  V.  Holt,  L.  R.  9  Exch.  38,  43  L. 
J.  Exch.  N.  S.  25,  29  L.  T.  N.  S.  647, 
22  Week.  Rep.  94;  Sweet  v.  Sweet 
[1895]  1  Q.  B.  12,  64  L.  J.  Q.  B.  N.  S. 
108,  15  Reports,  146,  71  L.  T.  N.  S. 
672.  43  Week.  Rep.  303,  59  J.  P.  373; 
Galusha  v.  Galusha,  116  N.  Y.  635,  6 
L.R.A.  487,  15  Am.  St.  Rep.  453,  22  N. 
E.  1114:  Halstead  v.  Halstead,  74  N. 
J.  Eq.  596,  70  Atl.  928;  Randolph  v. 
Field,  165  App.  Div.  279,  150  N.  Y. 
Supp.  823,  84  Misc.  408,  146  N.  Y. 
Supp.  247;  Roth  v.  Roth,  77  Misc.  673, 
138  N.  Y.  Supp.  573;  9  R,  C.  L.  p.  532; 


Devine  v.  Devine,  89  N.  J.  Eq.  51,  104 
Atl.  370;  Dixon  v.  Dixon,  24  N.  J.  Eo. 
133,  23  N.  J.  Eq.  316;  Lister  v.  Lister, 
35  N.  J.  Eq.  49;  Krug  v.  Krug,  81 
Wash.  461,  142  Pac.  1136;  Labbe  v. 
Abat,  2  La.  553,  22  Am.  Dec.  151 ;  Bab- 
cock  V.  Smith,  39  Mass.  61;  Bent  v. 
Bent,  44  Vt.  555;  Orr  v.  Orr,  8  Bush, 
156;  Kinzey  v.  Kinzey,  115  Mo.  496. 
20  L.R.A.  222,  22  S.  W.  497;  Jackson 
V.  Jackson,  91  U.  S.  122,  23  L.  ed.  258. 

A  separation  agreement  is  not  af- 
fected by  a  subsequent  divorce,  even 
though  the  divorce  is  for  adultery. 

Halstead  v.  Halstead,  74  N.  J.  Eq. 
596,  70  Atl.  928 ;  Buttlar  v.  Buttlar,  71 
N.  J.  Eq.  671,  65  Atl.  485;  Pryor  v. 
Pryor,  88  Ark.  302,  129  AncL  St.  Rep. 
102,  114  S.  W.  700;  Galusha  v.  Ga- 
lusha, 116  N.  Y.  635,  6  L.R.A.  487.  15 
Am.  St.  Rep.  453,  22  N.  E.  1114;  Ran- 
dolph V.  Field,  84  Misc.  403,  146  N.  Y. 
Supp.  247;  Grant  v.  Budd,  80  L.  T.  N. 
S.  319,  22  Week.  Rep.  544;  Hunt  v. 
Hunt  [1897]  2  Q.  B.  547,  67  L.  J.  Q. 
B.  N.  S.  18,  77  L.  T.  N.  S.  421,  14 
Times  L.  R.  52;  Carey  v.  Mackey,  82 
Me.  516,  9  L.R.A.  113,  17  Am.  St.  Rep. 
500,  20  Atl.  84;  Kremelberg  v.  Krem- 
elberg,  52  Md.  553 ;  14  Cyc.  728. 

A  separation  agreement  providing 
for  the  care  of  the  wife  and  minor 
child  is  a  perfectly  valid  instrument 

People  ex  rel.  Lee  v.  Lee,  93  Misc. 
677,  157  N.  Y.  Supp.  821;  Adams  v. 
Adams,  32  Pa.  Super.  Ct  353;  Eflfray 
V.  ElTray,  110  App.  Div.  545,  97  N.  Y. 
Supp.  286;  Titus  v.  Titus,  66  Wash. 
345,  119  Pac.  813,  Ann.  Gas.  1913C, 
343. 

There  was  no  reconciliation  or  re- 
sumption of  marital  relations  after 
the  separation  agreement  was  entered 
into. 

Daniels  v.  Benedict,  38  C.  C.  A.  592, 
97  Fed.  367;  AUeman  v.  Alleman,  2 
Dauphin  Co.  Rep.  209;  Hughes  v. 
Cuming,  36  App.  Div.  302,  55  N.  Y. 
Supp.  260;  Buttlar  v.  Buttlar,  70  N.  J. 
Eq.  675,  64  Atl.  110;  9  R.  0.  L.  535. 

Walker,  Ch.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff-respondent  com- 
menced an  action  in  the  district 
court  of  Hoboken  to  recover  sixteen 
weeks'  instalments,  of  $25  each,  due 
from  the  defendant-appellant  to  the 
plaintiff-respondent  as  trustee, 
named  in  articles  of  a^eement  for 
separation  entered  into  between  the 
defendant  and  his  wife.  The  plain- 
tiff recovered  judgment  for   $400, 


WHITTLE 

(—  N.  J.  — , 

and  the  defendant  appealed  to  the 
supreme  court,  where  the  judgment 
was  affirmed.  Whittle  v.  Schlemm, 
~  N.  J.  L.  — ,  106  Atl.  819.  We 
agree  with  the  conclusion  reached 
by  the  supreme  court  for  the  reasons 
given  in  its  opinion,  except  that  we 
wish  to  emphasize  the  fact  that  a 
married  man  is,  in  law,  bound  to 
support  his  wife  while  the  marital 
relation  remains  undissolved,  and 
wish  to  correct  certain  mistakes  in 
the  opinion. 

Aspinwall  v.  Aspinwall,  49  N.  J. 
Eq.  302,  24  Atl.  926,  was  a  suit  in 
equity  to  specifically  enforce  articles 
of  separation  entered  into  between 
a  husband  and  wife  with  a  third 
party  as  trustee.  The  court  of  chan- 
cery decreed  specific  performance, 
which  this  court  affirmed  as  to  the 
payment  of  the  allowance  for  the 
support  of  the  wife  and  children 
stipulated  in  the  agreement,  but  re- 
versed as  to  enforcement  of  the 
agreement  to  separate.  The  deci- 
sion in  this  court  was  unanimous, 
and  the  opinion  was  by  Chief  Justice 
Beasley.  It  is  a  leading  case.  The 
learned  chief  justice  observed,  at 
page  303  of  49  N.  J.  Eq. :  "And  it 
would  be  singular  indeed  if  the  court 
should  refuse  to  carry  into  effect 
stipulations  of  this  character,  for 
%s  there  is  nothing  illegal  in  the  fact 
>f  the  husband  and  wife  living  apart 
^y  mutual  assent,  and  inasmuch  as 
jnder  such  conditions  the  husband 
^ould  be  liable  for  the  maintenance 
>f  the  wife,  it  is  difficult  to  see  why 
equity  should  not  enforce  the  pay- 
nent  of  the  sum  of  money  that  both 
>arties  have  agreed  to  be  a  reason- 
able amount  for  that  end." 

The  reference  to  equity  enforcing 
;uch  a  stipulation  was  made  because 
hat  suit  was  one  brought  in  equity 
lirectly  by  the  wife  against  the  hus- 
band, ignoring  the  trustee,  and  she 
ould  not,  and  of  course  did  not,  sue 
.t  law.  The  trustee  might  have 
[one  that. 

While  courts  will  not  compel  a 
lusbaxid  to  pay  maintenance  to  the 
v^ife,  provided  for  in  articles  of 
eparation,   while   the   parties    are 
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living   together,   yet,   when   living 

separate  under  the 

articles,   such    pay-  «7f^.\p"«*io« 

ment      will      be      en-    agreement— 

•forced;     and     this  ^nite?r. 
notwithstanding  the 
adultery   of   the   wife,    unless   and 
until  the  husband  obtains  a  divorce 
from  her. 

The  supreme  court  observed  that 
the  alleged  adultery  of  the  wife  in 
the  case  at  bar  was  no  defense  at 
law  to  the  action  on  the  contract, 
and  differentiated  this  case  from 
that  of  Devine  v.  Devine,  89  N.  J. 
Eq.  51, 104  Atl.  370,  remarking  that 
that  case  dealt  with  an  equitable 
situation,  in  which  the  court  sup- 
plied by  implication  a  condition  not 
in  the  contract  the  wife  was  seeking 
to  enforce,  namely,  that  she  would 
remain  chaste,  and  observed  that 
that  case  was  not  controlling,  as  it 
appeared  to  be  inconsistent  with 
HaJHtead  v.  Halstead,  74  N.  J.  Eq. 
596,  70  Atl.  928,  where  the  contract 
was  enforced  in  equity  after  alleged 
adultery,  and  until  the  wife  applied 
for  and  was  allowed  alimony  in.  di- 
vorce proceedings  pending  against 
her.  From  this  language  of  the  su- 
preme court  it  would  appear  that 
that  tribunal's  view  of  the  Halstead 
Case  was  that  the  wife  had  com- 
mitted adultery  after  entering  into 
articles  with  her  husband,  and  that 
the  allowance  was  enforced  after  the 
adultery  was  shown  to  have  been 
committed.  This  is  incorrect.  In 
the  Halstead  Case  the  wife  sued  on 
an  agreement  dated  June  21,  1904, 
which  the  vice  chancellor  read  in 
connection  with  a  previous  agree- 
ment, and  which,  taken  together, 
he  said,  provided  that  the  husband 
should  pay  to  the  wife  $7  a  week; 
that  defendant  made  payments  to 
October  31, 1904,  and  one  in  Novem- 
ber ;  that  on  March  7, 1905,  the  wife 
commenced  an  action  for  divorce 
against  the  husband  for  desertion 
and  adultery,  and  on  November  20, 
1905,  an  order  was  made  in  the  di- 
vorce suit  that,  the  husband  pay  to 
the  wife,  pending  the  determination 
of  that  suil^  the  sum  of  $5  per  week. 
The  demand  in  the  Halstead  Case 
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was  for  5p7  per  week  from  October 
31,  1904  (with  credit  of  $7),  to  Oc 
tober  20,  1905,  and  for  the  sum  of 
$2  per  week  from  the  last-mentioned 
date  to  the  filing  of  the  bill,  or  the* 
date  of  the  final  decree,  as  the  court 
should  determine;  the  sum  of  $2 
being  the  difference  between  $7  pro- 
vided in  the  agreement  and  the  $5 
provided  in  the  order  for  alimony 
pendente  lite  in  the  divorce  suit. 
The  vice  chancellor  decided  that  the 
wife  was  entitled  to  the  full  amount 
under  the  agreement  up  to  the  order 
for  temporary  alimony,  and  that 
after  that  she  could  not  enforce  the 
agreement  during  the  operation  of 
that  order. 

In  the  Devine  Case  the  vice  chan- 
cellor, at  page  55  of  89  N.  J.  Eq., 
at  page  371  of  104  Atl.,  observed 
that  the  legal  obligation  of  a  hus- 
band to  support  his  wife  exists  only 
as  long  as  she  shall  remain  chaste, 
citing  Bradbury  v.  Bradbury,  —  N. 
J.  Eq.  — ,  74  Atl.  150.  He  goes  on 
to  say  that  this  is  so  unless  it  shall 
be  held  that  the  burden  of  the  agree- 
ment for  support  contained  in  a  sep- 
aration agreement  survives  that 
period,  namely,  the  period  of  chas- 
tity. In  our  judgment  the  Brad- 
bury Case  is  not  authority  for  the 
proposition  of  the  learned  vice  chan- 
cellor. In  the  first  place,  there  was 
no  agreement  for  maintenance  in- 
volved. In  the  second  place,  the  case 
was  on  final  hearing  on  bill  for  ali- 
mony, in  which  adultery  was  not 
pleaded  as  a  defense.  It  was  ob- 
served by  the  vice  chancellor  in  the 
Bradbury  Case  that  adulteiy,  if 
pleaded  and  proved,  is  a  good  de- 
fense to  a  bill  for  maintenance  with- 
out a  divorce  being  procured,  — cit- 
ing Maas  V.  Maas,  34  N.  J.  Eq.  113; 
Perkins  v.  Perkins,  59  N.  J.  Eq. 
515,  46  Atl.  173.  The  assertion  was 
dictum ;  and  each  of  the  cases  cited 
was  a  suit  for  maintenance,  and  in 
each  the  defense  of  adultery  was  set 
up,  but  failed  of  proof.  In  neither 
was  there  an  adjudication  in  terms 
that  adultery  was  a  good  defense  in 
such  suits,  although  it  was  treated 
as  valid.  That  question  is  not  in- 
volved in  the  case  sub  judice.    The 


proceedings  in  the  Bradbury,  Maas, 
and  Perkins  Cases  were  ones  for 
maintenance  under  the  statute,  cow 
§  26  of  the  Divorce  Act  (Pamph. 
Laws  1907,  p.  482,  2  Comp.  Stat, 
p.  2038,  §  26),  and  were  governed 
by  the  statutory  provisions. 

The  section  referred  to  provides 
as  follows:  ''In  case  a  husband, 
without  aTiy  justifiable  cause,  shall 
abandon  his  wife  or  separate  him- 
self from  her,  and  refuse  or  neglect 
to  maintain  and  provide  for  her,  it 
shall  be  lawful  for"  the  court  of  chan- 
cery to  decree  and  order  such  suit- 
able support  and  maintenance,  to  be 
paid  and  provided  by  the  said  hus- 
band for  the  wife  and  her  children 
or  any  of  them,  by  that  marriage, 
or  to  be  made  out  of  his  property, 
and  for  such  time  as  the  nature  of 
the  case  and  circumstances  of  the 
parties  render  suitable  and  proper 
in  the  opinion  of  the  court/* 

It  may  well  be  that  the  adultery 
of  the  wife  is  a  good  defense  in  a 
proceeding  brought  under  this  sec- 
tion, because,  if  a  wife  commits 
adultery,  her  husband  is  justified  in 
separating  from  her  and  bringing 
suit  for  divorce.  So,  even  if  lulul- 
tery  of  the  wife  be  a  good  defense 
by  the  husband,  when  he  is  sued 
by  her  for  maintenance  under  §  2<i 
of  the  Divorce  Act,  that  does  not 
alter  the  rule  which  obtains  in  ref- 
erence to  a  suit  by  a  wife  to  «i- 
force  the  terms  of  an  agreement  for 
maintenance  while  the  parties  are 
living  in  a  state  of  separation. 

The  learned  vice  chancellor  who 
wrote  the  opinion  in  Devine  v.  De- 
vine  concedes  that  in  England  the 
adjudications  from  an  early  date 
have  been  to  the  effect  that  the  adul- 
tery of  the  wife,  committed  after 
the  execution  of  a  separation  agree- 
ment, would  not  deny  to  her  the 
right  of  recovery  of  the  stipulated 
payments  falling-  due  after  the  fact, 
unless  the  agreement  expressly  pro- 
vided that  they  should  be  made  only 
so  long  as  she  remained  chaste,  and 
that  no  such  covenant  would  be  im- 
ported into  the  agreement  by  im- 
plication ;  and  he  adds  that  those  ad- 
judications cannot  be  appropriately 


WHITTLE 

(—  y.  J.  ~. 
iisregarded,  unless  conditions  exist 
in  our  state  which  deny  to  them  the 
force  they  would  otherwise  i>ossess. 
The  difference  between  our  law  and 
that  of  England,  laid  hold  of  by  the 
i^^ice  chancellor  as  making  a  dif- 
ferent rule  here  than  that  in  Eng- 
land, is  that  a  contract  between  hus- 
band and  wife  to  live  apart  is  not 
:here  restricted  to  the  period  of 
:heir  mutual  assent,  and  that  such 
contract  for  separation  may  there 
je  specifically  enforced;  while  in 
New  Jersey  an  agreement  for  sep- 
aration cannot  confer  on  either 
party  the  right  to  live  away  from 
:he  other  against  the  othei'^s  will. 
He  deduces  from  this  that  it  is  the 
policy  of  the  law  that  the  period 
for  which  persons  in  this  jurisdic- 
tion may  contract,  touching  their 
reparation,  is  limited  to  the  period 
>f  their  future  mutual  assent,  and 
uhat  accordingly,  in  the  absence  of 
^nrongdoing  on  the  husband's  part, 
le  may  require  his  wife's  return  to 
lis  bed  and  board,  and  her  refusal 
kvill  not  only  constitute  her  an  ob- 
stinate deserter,  but  will  operate  to 
leny  her  any  right  to  support  from 
lim,  notwithstanding  the  existence 
>f  an  agreement ;  and  that  the  wife's 
ict  of  adultery,  while  thus  living 
separate  from  her  husband  pursu- 
ant to  the  terms  of  a  separation 
igreement,  operates  to  deny  to  her 
lusband  the  right  to  require  her 
'etum  to  him  unless  he  condones 
he  act;  and  that,  therefore,  the 
egal  obligation  of  the  husband  to 
;upport  his  wife  exists  only  so  long 
ks  she  shall  remain  chaste. 

We  are  unable  to  concur  in  the 
reasoning  of  the  learned  vice  chan- 
:ellor,  or  to  agree  that  there  is  any 
lifferent  rule  in  New  Jersey  from 
hat  which  obtains  in  England  with 
eference  to  the  right  of  the  wife, 
vhile  living  separate  and  apart 
rom  her  husband,  to  secure  the 
unds  provided  for  her  support  in  a 
eparation  agreement,  even  after 
he  commission  of  an  act  of  adul- 
ery  by  her,  because,  in  our  opin- 
3n,  the  husband's  liability  persists, 
nless  there  is  an  express  stipula- 
ion  and  limitation  in  the  separa- 
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tion  agreement  that  payment  shall 
cease  in  the  event  of  her  becoming 
unchaste;  for,  without  such  provi- 
sion, the  common-law  obligation  of 
a  husband  to  support  his  wife  con- 
tinues, unless  and  until  he  procures 
a  divorce  from  her.  The  question  is 
one  of  construction  of  the  agree- 
ment, and  where  husband  and  wife 
are  living  apart  under  separation 
articles,  there  is  nothing  in  the 
situation  which  calls  for  the  impor- 
tation into  their  contract  of  a  dum 
casta  clause,  as  it  is  called;  on  the 
contrary,  the  situation,  namely,  the 
wife's  dependence  and  the  husband's 
liability  for  her  support  while  she 
continues  to  be  his  wife,  repels  such 
a  construction. 

At  the  conclusion  of  its  opinion 
the  supreme  court  states  that  it  is 
urged  that  the  trial  court  refused 
to  charge  certain  specific  requests, 
and  observes  that  there  is  nothing 
in  that,  because  the  reviewing  court 
has  assumed  that  all  of  the  requests 
were  charged  favorably  to  the  plain- 
tiff. This  is  a  mistake.  If  they 
Avere  charged  favorably  to  the  plain- 
tiff they  would  have  to  be  reviewed, 
as  it  is  the  defendant  who  appeals; 
but  there  were  no  requests  to  charge,, 
for  there  was  no  charge,  the  case 
having  been  submitted  to  the  district 
court  without  a  jury.  -  What  oc- 
curred was  that  the  defendant  re- 
quested a  finding  of  certain  facts, 
which  the  court  did  not  do,  but  gave 
a  general  judgment  for  plaintiff. 
We  think  there  is  no  doubt  but  that 
the  district  court  would  have  ren- 
dered the  judgment  it  did,  even  if 
specific  findings  were  made  in  favor 
of  defendant,  as  requested.  And  if 
such  were  the  state  of  the  record 
before  us  we  would  affirm  the  Su- 
preme Court.  This  gives  the  de- 
fendant the  benefit  of  the  finding 
he  requested,  and  he  is  therefore 
not  harmed  on  this  branch  of  the 
case. 

The  judgment  under  review  will 
be  affirmed,  with  costs. 

Swayze,  Minturn,  White,  and  Hep- 
penheimer,  JJ.,  dissent. 

Swayze,  J.,  dissenting: 

My  vote  for  reversal  is  solely  upon 
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the  ground  that  I  think  the  separa- 
tion agreement  is  either  an  attempt 
at  a  contract  with  the  wife  alone, 
or,  at  best,  for  the  plaintiff,  with 
the  wife  and  trustee  jointly.  In 
either  case  it  seems  to  me  unenforce- 


able at  law.  Recourse,  I  tliink,  must 
be  had  to  the  court  of  chanceiy,  as 
in  Aspinwall  v.  Aspinwall,  49  N.  J. 
Eq.  302,  24  Atl.  926,  and  Buttlar  v. 
Buttlar,  57  N.  J.  Eq.  645,  73  Am.  St 
Rep.  648,  42  Atl.  755. 


ANNOTATION. 
Unchastity  of  wife  as  a£Fectiiig  prior  separation  agreemart. 


As  to  defenses  available  to  husband 
Id  civil  suit  by  wife  for  support,  see 
note  to  Hubbard  v.  Hubbard,  6  A.L.R. 

It  was  held  in  the  reported  case 
(Whittle  v.  Schlemm,  ante,  1447) 
that  the  right  of  a  wife,  while  living 
separate  and  apart  from  the  husband, 
to  secure  funds  provided  for  her  sup-, 
port  in  a  separation  agreement,  per- 
sists even  after  the  commission  of  an 
act  of  adultery  by  her,  unless  there 
is  an  express  stipulation  and  limita- 
tion in  the  agreement  that  payment 
shall  cease  in  the  event  that  she  be- 
comes unchaste;  for,  without  such  a 
provision  the  common-law  obligation 
of  a  husband  to  support  his  wife  con- 
tinues, unless  and  until  he.  procures 
a  divorce  from  her.  .  The  court  said 
that  the  question  was  one  of  construc- 
tion of  the  agreement,  and  that,  where 
husband  and  wife  were  living  apart 
under  separation  articles,  there  was 
nothing  in  the  situation  which  called 
for  the  importation  into  the  contract 
of  a  dum  casta  clause.  The  holding 
in  this  case  is  supported  by  the  fol- 
lowing authorities,  to  the  effect  that 
the  subsequent  unchastity  of  the  wife 
does  not  relieve  the  husband  from  his 
obligations  under  a  separation  agree- 
ment, if  there  is  no  express  provision 
in  this  regard  in  the  agreement: 
Dixon  V.  Dixon  (1873)  23  N.  J.  Eq. 
316,  subsequent  proceedings  to  same 
effect  in  (1873)  24  N.  J.  Eq.  133;  For- 
rest V.  Forrest  (1859)  9  Abb.  Pr.  (N. 
Y.)  289  (obiter) ;  Hann  v.  De  Freest 
(1919)  178  N.  Y.  Supp.  414;  Randolph 
V.  Field  (1914)  165  App.  Div.  279,  150 
N.  Y.  Supp.  822,  affirming  on  this  point 
in  (1914)  84  Misc,  403,  146  N.  Y.  Supp. 
247;  A.  V.  C.  (1908)  18  Pa.  Dist.  Ct. 
88;  Muhr's  Estate  (1915)  59  Pa.  Super. 
Ct.393;  Field  v.  Serres  1804)  1  Bos.  & 


P.  N.  R.  121,  127  Eng.  Reprint,  405; 
Jee  V.  Thurlow  (1824)  2  Bam.  &  C. 
547,  107  Eng.  Reprint,  487,  4  Dowl.  4 
R.  11,  2  L.  J.  K.  B.  81,  26  Revised  Rep. 
453;  Baynon  v.  Batley  (1832)  8  Bing. 
256,  131  Eng.  Reprint,  400,  1  L.  J.  C. 
P.  N.  S.  75,  1  Moore  &  S.  339;  Evans 
V.  Carrington  (1860)  2  De  G.  F.  &  J. 
481,  45  Eng.  Reprint,  707,  7  Jur.  N.  S. 
197,  30  L.  J.  Ch.  N.  S.  364,  4  L.  T.  N. 
S.  65;  Charlesworth  v.  Holt  (1873)  43 
L.  J.  Exch.  N.  S.  (Eng.)  25,  L.  R,  9 
Exch.  38,  29  L.  T.  N.  S.  647,  22  WeeiL 
Rep.  94;  Fearon  v.  Aylesford  (1884) 
L.  R.  14  Q.  B.  Div.  (Eng.)  792,  49  J. 
P.  596,  54  L.  J.  Q.  B.  N.  S.  33,  52  L 
T.  N.  S.  954,  33  Week.  Rep.  331 ;  Sweet 
V.  Sweet  [1895]  1  Q.  B.  (Ens.)  12,  59 
J.  P.  373,  43  Week.  Rep.  303,  71  L.  T. 
N.  S.  672,  64  L.  J.  Q.  B.  N.  S.  108,  15 
Reports,  146;  Wasteneys  v.  Wasteneys 
[1900]  A.  C.  (Eng.)  446,  69  L.  J.  P. 
C.  N.  S.  83;  Gordon  v.  Gordon  (1916) 
—  Ont.  — ,  32  D.  L.  R.  626. 

Roth  V.  Roth  (1912)  77  Misc.  673, 138 
N.  Y.  Supp.  573,  is  in  conflict  with  the 
above  cases,  it  being  held  in  this  case 
that  the  adultery  of  the  wife  was  a 
defense  to  an  action  brought  by  her 
for  an  instalment  due  on  a  separation 
agreement.  But  this  case  was  disap- 
proved in  Randolph  v.  Field  (1914) 
165  App.  Div.  279,  150  N.  Y.  Supp, 
822,  supra. 

The  case  of  Devine  v.  Devine  (1918) 
89  N.  J.  Eq.  51.  104  Atl.  370,  holding 
that  in  separation  agreements  between 
husband  and  wife  there  is  an  implied 
condition  that  the  wife  should  remain 
chaste,  is  overruled  by  the  reported 
case  (Whittle  v.  Schlemm,  ante. 
1447). 

A  separation  deed,  if  good  at  its 
execution  and  delivery,  will  not  be  set 
aside  for  adultery  or  any  misconduct 
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of  the  wife  thereafter.  Dixon  v.  Dixon 
(1873)  23  N.  J.  Eq.  316,  supra. 

In  A.  y.  G.  (Pa.)  supra,  the  court 
took  the  view  that  the  covenant  for 
support,  contained  in  articles  of  separ 
ration  between  husband  and  wife,  is 
the  affirmance  of  an  existing  'obliga- 
tion on  the  part  of  the  husband  to 
support  the  wife  rather  than  the  crea- 
tion of  a  new  obligation,  and  that, 
however  bad  her  conduct,  this  primary 
duty  of  support  remains  until  legally 
discharged  by  divorce. 

It  was  held  in  Field  v.  Serres  (1804) 
1  Bos.  &  P.  N.  R.  121,  127  Eng.  Re- 
print, 405,  supra,  in  an  action  of  debt 
on  a  bond  given  to  secure  an  annuity 
to  the  defendant's  wife,  that  the  de^ 
fendant,  having  pleaded  the  general 
issue,  should  not  be  permitted  to  with- 
draw that  plea,  and  plead,  first,  that 
the  wife  for  whose  maintenance  the 
Annuity   was    given    had    committed 
adultery,  and  at  the  time  the  action 
was  begun  was  living  in  adultery,  and, 
second,  that  before  the  making  of  the 
bond  the  wife  had  conmiitted  adul- 
tery, and  that  the  bond  was  given  by 
the  defendant  in  ignorance  of  such 
adultery,    since   the   pleas    proposed 
would  not  be  a  defense  to  the  action. 
That  the  wife,  subsequent  to  execu« 
tion  of  the  agreement  for  separate 
maintenance,  has  committed  adultery, 
in  consequence  of  which  the  husband 
has  secured  a  divorce,  was  held  in 
Hann  v.  De  Freest  (1919)   178  N.  Y. 
Supp.  414,  supra,  not  to  be  a  defense 
to  an  action  by  her  on  the  agreement. 
And  a  divorce  obtained  by  the  hus- 
band on  the  ground  of  the  wife's  adul- 
tery was  held  in  Muhr's  Estate  (1916) 
59  Pa.  Super.  Ct.  393,  supra,  not  to 
terminate  the  separation  agreement. 

It  will  be  observed  that  the  two 
preceding  decisions  go  farther  than  is 
necessary  to  the  determination  of  the 
question  herein  considered,  the  anno- 
tation not  covering  the  effect  of  di- 
vorce, even  though  it  is  obtained  on 
bhe  ground  of  the  wife's  adultery. 
See  also  Goslin  v.  Clark  (1862)  12  G. 
B.  N.  S.  681,  142  Eng,  Reprint,  1310, 
II  L.  J.  C.  P,  N.  S.  330,  9  Jur.  N.  S. 
920,  6  L.  T.  N.  S.  824,  holding  that  a 
livorce  obtained  by  the  husband  on 
;be  ground  of  the  wife's  adultery  did 


not  relieve  him  from  payment  of  an 
annuity,  according  to  the  terms  of  a 
separation  deed;  but  in  this  case  the 
deed  expressly  referred  to  the  adul- 
tery as  the  cause  of  the  separation, 
and  contained  a  provision  for  future 
chastity  on  the  part  of  the  wife,  which 
it  was  not  shown  she  had  violated. 

The  adultery  of  the  wife  after  the 
execution  of  the  separation  agree- 
ment, although  followed  by  the  birth 
of  a  spurious  child,  is  not  a  defense 
to  an  action  by  the  wife  to  recover  ar- 
rears due  on  the  agreement,  there  be- 
ing no  implied  term  in  such  an  agree- 
ment that  the  wife  shall  remain 
chaste.  Fearon  v.  Aylesford  (1884) 
L.  R.  14  Q.  B.  Div.  (Eng.)  792,  49  J. 
P.  596,  64  L.  J.  Q.  B.  N.  S.  88,  52  L. 
T.  N.  S.  954,  38  Week.  Rep.  831,  supra. 

Nor  is  such  adultery  or  the  birth  of 
a  spurious  child  a  breach  of  a  cove- 
nant in  the  agreement  against  moles- 
tation, although  it  seems  that,  if  the 
wife  holds  out  the  child  as  that  of  the 
husband,  the  jury  may  find  that  there 
has  been  a  breach  of  the  covenant 
against  molestation.     Ibid. 

It  was  held  also  in  Sweet  v.  Sweet 
[1895]  1  Q.  B.  (EngO  12,  59  J.  P.  373, 
48  Week.  Rep.  808,  71  L.  T.  N.  S.  672, 
64  L.  J.  Q.  B.  N.  S.  108,  15  Reports, 
146,  supra,  that,  in  an  action  for  ar- 
rears of  an  annuity  payable  under  a 
separation  deed,  it  was  not  a  defense 
that  the  wife  had  been  guilty  of  adul- 
tery,- resulting  in  the  birth  of  a  child. 

And  adultery,  resulting  in  the  birth 
of  a  child,  was  held  in  Sweet  v.  Sweet 
(Eng.)  supra,  not  a  breach  of  a  pro- 
vision in  the  agreement  by  which  the 
wife  covenanted  not  to  molest,  annoy, 
or  interfere  with  the  husband. 

The  court  in  Seagrave  v.  Seagrave 
(1807)  13  Ves.  Jr.  439,  33  Eng.  Re- 
print, 358,  apparently  considered  the 
subsequent  adultery  of  the  wife  as  not 
relieving  the  husband  from  liability 
on  a  separation  bond  executed  by  the 
husband  and  a  trustee  for  the  wife. 
The  court  retained  the  bill  with  lib- 
erty to  the  plaintiff  to  bring  an  action 
at  law  in  the  name  of  her  trustee  who, 
it  was  admitted,  had  destroyed  the 
bond  on  the  ground  that  the  wife  had 
forfeited  her  rights  because  of  the 
adultery. 
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Where  the  husband  and  wife  com- 
promised a  divorce  suit,  under  an  ar- 
rangement by  which  a  deed  of  separa- 
tion should  be  executed  ''with  usual 
covenants/'  it  was  held  that  the  term 
"usual  covenants''  did  not  include  a 
provision  that  the  annuity  for  which 
the  husband  became  liable  by  the  deed 
should  be  payable  only  while  the  wife 
remained  chaste.  Hart  v.  Hart  (1881) 
L.  R.  18  Ch.  Div.  (Eng.)  670,  50  L.  J. 
Ch.  N.  S.  697,  45  L.  T.  N.  S.  13,  30 
Week.  Rep.  8. 

And  where  the  court,  after  dissolu- 
tion of  the  marriage,  ordered  the 
preparation  of  a  deed  for  securing  an 
annuity  to  the  wife,  and  refused  to 
order  the  inclusion  in  the  deed  of  a 
dum  casta  clause,  it  was  held  in  Brad- 
ley V.  Bradley  (1883)  51  L.  J,  Prob. 
N.  S.  (Eng.)  87,  L.  R.  7  Prob.  Div. 
237,  47  L.  T.  N.  S.  355,  31  Week.  Rep, 
200,  that  the  court  did  not  have  the 
power  later  to  order  the  cancelation 
of  the  deed,  on  account  of  the  subse- 
quent unchastity  of  the  wife. 

In  Scholey  v.  Goodman  (1823)  1 
Car.  &  P.  36,  8  J.  B.  Moore,  350,  1 
Bing.  349,  130  Eng.  Reprint,  141,  the 
defense  of  the  wife's  subsequent  adul- 
tery was  set  up  in  an  action  for  breach 
of  a  separation  agreement,  but  the  de- 
cision turns  on  questions  of  pleading 
and  the  admissibility  of  evidence. 

It  was  held  in  Gordon  v.  Gordon 
(1916)  —  Ont.  — ,  32  D.  L.  R.  626, 
that,  as  adultery  did  not,  in  Ontario, 
entitle  the  husband  or  wife  to  a  dis- 
solution of  the  marriage,  the  adultery 
of  the  wife,  after  the  execution  of  a 
separation  deed,  did  not  terminate  the 
deed,  under  a  clause  therein  that  in 
case  the  marriage  should  at  any  time 
thereafter  be  dissolved,  or  in  case  the 
wife  should  be  guilty  of  any  act  which 
should  entitle  the  husband  to  obtain 
a  dissolution  of  the  marriage,  the  pay- 
ments provided  therein  should  cease. 

Attention  is  called  to  the  ruling  in 
several  cases,  among  possibly  others, 
on  the  question  of  the  effect  of  the 
wife's  prior  unchastity  on  the  validity 
of  the  separation  agreement. 

Thus,  in  addition  to  holding  that 
the  wife's  adultery  subsequent  to  the 
making  of  the  agreement  was  not  a 
defense  to  an  action  by  her  on  the 


agreement,  the  court,  in  Randolph  v. 
Field  (1914)  165  App.  Div.  279,  150 
N.  Y.  Supp.  822,  supra,  held  that  in 
such  an  action  a  defense  was  insuffi- 
cient, which  alleged  that  the  wife  had 
committed  adultery  before  the  execu- 
tion of  the  agreement,  and  that  this 
fact  was  unknown  to  the  defendant; 
since  such  an  allegation  was  not  the 
equivalent  of  an  allegation  of  fraud 
perpetrated  by  direct  representation 
or  concealment,  and  the  court  would 
not  assume  as  matter  of  law  that,  had 
the  defendant  known  the  truth,  he 
would  not  have  entered  into  the  agree- 
ment. 

The  deed  of  separation  between 
husband  and  wife  was  held  fraudulent 
and  void  in  its  inception,  in  Evans  v. 
Garrington  (1860)  2  De  G.  F.  &  J. 
481,  45  Eng.  Reprint,  707,  7  Jur.  N.  S. 
197,  30  L.  J.  Ch.  N.  S.  364,  4  L.  T.  N. 
S.  65,  supra,  on  the  ground  that  the 
wife,  who  before  the  marriage  had 
had  illicit  intercourse,  induced  the 
husband  to  execute  the  deed  in  con- 
templation of  a  renewal  of  that  inter- 
course, that  she  might  carry  it  on 
with  more  facility.  And  the  court 
was  of  the  opinion  that  the  deed 
would  be  invalidated  also  if  the  wife 
committed  adultery  between  the  time 
of  the  marriage  and  the  date  the  deed 
was  executed,  if  the  husband  was 
ignorant  of  the  adultery  at  ih%  time 
of  making  the  deed.  The  latter  ques- 
tion was  not,  however,  expressly  de- 
cided, as  it  was  held  that  the  evidence 
was  insufficient  to  show  such  adultery. 

For  a  case  where  fraudulent  repre- 
sentations as  to  the  wife's  chastity  at 
the  time  the  agreement  was  made  were 
held  to  be  a  defense  to  an  action  on 
a  separation  agreement,  see  Evans  v. 
Edmonds  (1853)  13  C.  B.  777, 138  Eng. 
Reprint,  1407,  1  C.  L.  R.  653,  22  L.  J. 
C.  P.  N.  S.  211,  17  Jur.  883,  1  Week. 
Rep.  412. 

The  general  proposition  that  a  sepa- 
ration agreement  is,  not  affected  by  a 
subsequent  act  of  adultery  of  one  of 
the  parties  is  supported  by  Galusha 
V.  Galusha  (1889)  116  N.  Y.  635,  6 
L.R.A.  487,  15  Am.  St.  Rep.  453,  22  N. 
E.  1114,  the  court  stating  that  as  to 
the  making  of  the  agreement,  it  was 
not  in  the  power  of  either  party,  act- 
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ing  alone  and  against  the  will  of  the 
other,  to  do  an  act  which  would  de- 
stroy or  affect  the  contract.  But  in 
this  case  the  adultery  was  on  the  part 
of  the  husband,  and  the  action  was  by 
the  wife  for  divorce. 

And  although  not  strictly  in  point, 
attention  is  called  to  Ross  v.  Ross 
[1908]  2  It.  R,  339,  holding  that  the 
subsequent  adultery  of  the  husband 
would  not  prevent  him  from  enforcing 
the  covenants  in  a  separation  deed,  by 
which  the  wife,  in  consideration  of 
the  payment  of  a  certain  sum,  released 
the  husband  from  all  claims  for  sup- 
port, and  agreed  not  to  molest  or  dis- 
turb him. 

Also  in  Gandy  v.  Gandy  (1882)  L. 
R.  7  Prob,  Div.  (Eng.)  168,  51  L.  J. 
Prob.  N.  S.  41,  46  L,  T,  N.  S.  607,  80 


Week.  Rep.  673,  it  was  held  that  the 
husband,  because  of  his  subsequent 
adultery,  did  not  forfeit  his  rights  un- 
der a  separation  deed^ 

But  see  Morrall  v.  Morrall  (1881) 
L.  R.  6  Prob.  Div.  (Eng.)  98,  50  L,  J. 
Prob.  N.  S.  62,  29  Week.  Rep.  897, 
holding  that  the  incestuous  adultery 
of  the  husband .  created  a  state  of 
things  not  in  contemplation  of  the 
parties  when  the  deed  of  separation 
was  executed,  and  that  the  wife  was 
not,  therefore,  by  a  provision  in  the 
deed  against  suing  the  husband  for 
support  or  alimony  except  as  therein 
provided,  restrained  from  suing  for  a 
dissolution  of  the  marriage,  and  might 
be  entitled  to  all  the  incidents  of  that 
suit  including  an  allowance  based  on 
the  husband's  income  R.  E.  H. 


lULDRED  MULLER,  by  Guardian  ad  Litem,  Respt^ 

V. 

FRANCIS  HILLENBRAND,  Appt. 


MARY  FINK,  Respt^ 
v. 

SAME,  Appt. 

Mew  York  Court  of  AtypealH-^ilanuary  tf,  1920» 

(227  N.  Y.  448,  126  N.  E.  808.) 

Master  ano  servant  —  authority  of  janitor  —  ejecting  child  from  sidewalk. 

1.  The  janitor  of  an  apartment  building  has  no  implied  authority  to 
eject  from  the  sidewalk  in  front  thereof  children  using  the  walk  for  roller 
skating,  which  will  render  the  owner  of  the  property  liable  for  in  jury 'caused 
by  his  attempt  to  exercise  such  authority. 

[See  note  on  this  question  beginning  on  page  1458.] 

Highway  —  right  of  property  owner     from    the    sidewalk    in  front    of  his 
—  ejecting  child  from  sidewalk.  property  a  child  using   it  for   roller 

2.  One  has    no  authority    to  eject     skating. 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  modifying  and  affirming  a  judgment 
of  a  Trial  Term  for  New  York  County,  Part  IX.  (Platzek,  J.)  in  favor  of 
plaintiffs,  in  consolidated  actions  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  an  assault  by  defendant's  servant, 
and  for  damages  for  loss  of  services  resulting  from  such  injuries;  and 
from  orders  denying  motions  for  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Stephen  P.  Anderton  and 
Ewing  R.  Philbin,  with  Mr.  Alfred  W. 
Meldon,  for  appellant: 

In  determining:  whether  an  assault 
committed  by  a  servant  was  within 
the  scope  of  his  employment,  the  law 
considers  only  the  precise  situation 
at  the  time  of  the  assault  itself. 

Girvin  v.  New  York  C.  &  H.  R.  R. 
Co.  166  N.  Y.  289,  59  N.  E.  921,  9  Am. 
Neg.  Rep.  547;  McKay  v.  Hudson  Riv- 
er Line,  56  App.  Div.  201,  67  N.  Y. 
Supp.  651 ;  Sharp  v.  Erie  R.  Co.  184  N. 
Y.  100,  76  N.  E.  923,  6  Ann.  Cas.  250, 
19  Am.  Nes:.  Rep.  448. 

Neither  Friedman's  assumed  "de- 
sire to  further  the  interests  of  his 
employer  by  preventing  the  annoy- 
ance of  the  tenants  of  which  they,  had 
complained,  and  endeavoring  to  pro- 
mote their  comfort  and  to  keep  them 
contented,"  nor  the  supposed  benefit 
to  defendant  of  his  assault,  suffice  to 
bring  his  act  within  the  scope  of  his 
employment. 

Kaiser  v.  McLean,  20  App.  Div.  326, 
46  N.  Y.  Supp.  1038;  Kennedy  v. 
White,  91  App.  Div.  475, 86  N.  Y.  Supp. 
852;  Connor  v.  Benenson  Realty  Co. 
152  N.  Y.  Supp.  700;  Grimes  v.  Young, 
51  App.  Div.  239,  64  N.  Y.  Supp.  859 ; 
Brown  v.  Jarvis  Engineering  Co.  166 
Mass.  75,  32  L.R.A.  605,  55  Am.  St 
Rep.  382,  43  N.  E.  1118;  Limpus  v. 
London  General  Omnibus  Co.  1  Hurlst. 

6  C.  526,  158  Eng.  Reprint.  998,  32 
L.  J.  Exch.  N.  S.  34,  9  Jur.  N.  S.  333, 

7  L.  T.  N.  S.  641,  11  Week.  Rep.  149, 
17  Eng.  Rul.  Cas.  258;  26  Cyc.  1534; 
Katz  V.  Lutz,  176  App.  Div.  460,  168 
N,  Y.  Supp.  562. 

Mr.  Henry  Siegrist,  with  Messrs. 
Hoadly,  Lanterbach,  &  Johnson,  for 
respondents : 

The  question  was  properly  submit- 
ted to  the  jury,  whose  province  it  was 
to  choose  between  conflicting  infer- 
ences, if  any  there  were,  and  to  deter- 
mine as  a  fact  whether  Friedman  was 
acting  within  the  scope  of  his  em- 
ployment and  in  the  furtherance  of 
his  master's  business. 

Mott  V.  Consumers'  Ice  Co.  73  N.  Y. 
543;  Rounds  v.  Delaware,  L.  &  W.  R. 
Co.  64  N.  Y.  129,  21  Am.  Rep.  597,  8 
Am.  Neg.  Cas.  536;  Girvin  v.  New 
York  C.  &  H.  R.  R.  Co.  166  N.  Y.  289, 
59  N.  E.  921,  9  Am.  Neg.  Rep.  547; 
Sharp  V.  Erie  R.  Co.  184  N.  Y.  100.  76 
N.  E.  928,  6  Ann.  Cas.  250,  19  Am. 
Neg.  Rep.  448;  Magar  v.  Hammond, 
183  N.  Y.  387,  3  L.R.A.(N.S.)  1038, 
76  N.  E.-474,  19  Am.  Neg.  Rep.  445; 


Craven  v.  Bloomingdale,  171  N.  Y.  489, 
64  N.  E.  169;  Palmeri  v.  Manhattan  B. 
Co.  183  N.  Y.  261, 16  L.R.A.  186,  28  Am. 
St.  Rep.  632,  30  N.  E.  1001;  Lynch  v. 
Metropolitan  Elev.  R.  Co.  90  N.  Y.  77, 
43  Am.  Rep.  141 ;  Becker  v.  Borck,  157 
N.  Y.  Supp.  505;  Herrman  v.  New 
York  Edison  Co.  175  App.  Div.  535, 
162  N.  Y.  Supp.  145 ;  Katz  v.  Lutz,  176 
App.  Div.  460,  163  N.  Y.  Supp.  562; 
Kennedy  v.  White,  91  App.  Div.  475, 
86  N.  Y.  Supp.  852;  Kurland  v.  Roche, 
165  N.  Y.  Supp.  807;  6  Labatt,  Msst 
&  S.  §  2364 ;  Dealy  v.  Coble,  112  App. 
Div.  296,  98  N.  Y.  Supp.  452. 

If  Friedman  lost  his  temper,  aa  his 
language  seems  to  indicate,  that  does 
not  relieve  his  master  of  liability. 

Rounds  V.  Delaware,  L.  &  W.  R.  Co. 
64  N.  Y.  129,  21  Am.  Rep.  597,  8  Am. 
Neg.  Cas.  536;  Dealy  v.  Coble,  112 
App.  Div.  296,  98  N.  Y.  Supp.  452. 

McLaughlin,  J.,  delivered  the 
opinion  of  the  court: 

The  infant  plaintiff  brought  this 
action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been 
sustained  by  reason  of  an  assault 
committed  upon  her'  by  defendant's 
janitor.  The  other  action  is  by  the 
infant's  mother,  to  recover  damages 
resulting  from  such  injuries.  Each 
plaintiff  had  a  verdict  upon  which 
judgment  was  entered  for  a  sub- 
stantial amount,  and  which,  in  each 
case  was  modified  by  the  appellate 
division,  and,  as  modified,  affirmed. 
Defendant  appeals  to  this  court. 

On  the  9th  of  September,  1914, 
the  defendant  was  the  owner  of  two 
seven-story  apartment  houses  in  the 
city  of  New  York,  of  which  one 
Friedman  was  the  janitor.  His 
duties,  as  such,  were  those  usually 
performed  by  a  janitor,  and  included 
keeping  the  halls  and  sidewalks 
clean,  washing  the  windows,  and 
showing  the  apartments  to  prospec- 
tive tenants.  The  infant  plaintiff, 
at  the  time  of  the  assault,  was  eleven 
years  of  age.  No  testimony  was 
offered  at  the  trial  as  to  the  actual 
authority  conferred  upon  the  jani- 
tor by  the  defendant,  except  that 
the  janitor  testified,  on  one  occasion 
when  he  informed  defendant  that 
boys  playing  ball  on  the  sidewalk 
had  broken  some  windows,  the  de- 
fendant then  instructed  him  that  at 
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any  tinie  thereafter,  when  he  saw 
boys  playing  ball  and  breaking  win- 
dows, to  caU  a  police  officer  on  the 
beat. 

The  evidence  adduced  at  the  trial 
tended  to  establish,  and  justified  the 
jury  in  finding,  that  the  tenants  had 
been  annoyed  by  the  noise  caused 
by  children  roller  skating  on  the 
sidewalk  in  front  of  the  apartments, 
and  had  complained  to  the  janitor 
and  his  wife  with  reference  thereto. 
Acting  on  such  complaints,  he  had 
endeavored  to  prevent  children 
from  roller  skating  on  the  walks. 
On  the  day  named  the  testimony  on 
the  part  of  the  plaintiff,  which  is 
corroborated  by  two  of  her  compan- 
ions, shows  that  immediately  prior 
to  the  assault,  she  and  three  girls 
about  her  own  age  had  been  roller 
skating  on  the  sidewalk  for  some 
considerable  time;  that  the  janitor 
went  upon  the  sidewalk,  and,  ad- 
dressing the  plaintiff,  who  was  then 
standing  on  the  walk  with  her  roller 
skates  on,  told  her  to  get  off  the 
walk;  that  she  refused  to  do  so; 
that  he  then  told  her  if  she  did  not 
get  off  he  would  throw  her  off,  and 
her  reply  was,  "I  would  like  to  see 
you;'*  that  he  then  grabbed  her  by 
the  arm,  threw  or  shoved  her  from 
the  walk  to  the  street,  causing  her 
to  fall,  and  as  she  did  so  her  back 
struck  the  curbstone  and  inflicted 
very  serious  injuries.  Actions  were 
thereafter  brought  against  the 
owner  of  the  apartment  houses,  with 
the  result  as  above  indicated. 

The  janitor,  in  assaulting  the  in- 
fant plaintiff,  was  not  acting  within 

the  actual  or  appar* 
ent  scope  of  his  em- 
ployment. Had  the 
defendant  been 

present  he  would 
have  had  no  authority  to  do  what 
the  janitor  did,  and  what  he  could 
not  legally  do  he  could  not,  in  a 
legal  sense,  authorize  the  janitor  to 
do  for  him.  Poulton  v.  London  & 
S.  W.  R.  Co.  (1867)  L.  R.  2  Q.  B. 
634,  8  Best  &  S.  616,  86  L.  J.  Q.  B. 
N.  S.  294, 17  L.  T.  N.  S.  11, 16  Week. 
Kep.  309;  Pollock,  Torts,  10th  ed. 
97,  98. 

o  A.L.K.— — 9Z. 


Highway— riff  ht 
of   property 
ovrnev^-ejeetliiff 
ehlld    from 


The  rule  of  liability  of  a  master 
for  the  acts  of  his  servant  is  tersely 
stated  in  Mott  v.  Consumers'  Ice 
Co.  73  N.  Y.  543,  547.  It  is  that 
"for  the  acts  of  the  servant  with- 
in the  general  scope  of  his  employ- 
ment, while  engaged  in  his  master's 
business,  and  done  with  a  view  to 
the  furtherance  of  that  business 
and  the  master's  interest,  the 
master  will  be  responsible,  whether 
the  act  be  done  negligently,  wan- 
tonly, or  even  wilfully.  .  .  .  But 
if  a  servant  goes  outside  of  his  em- 
ployment, and  without  regard  to  his 
service,  acting  maliciously,  or  in 
order  to  effect  some  purpose  of  his 
own,  wantonly  commits  a  trespass, 
or  causes  damage  to  another,  the 
master  is  not  responsible." 

To  the  same  effect  is  Girvin  v. 
New  York  C.  &  H.  R.  R.  Go.  166 
N.  Y.  289,  59  N.  E.  921,  9  Am.  Neg. 
Rep.  547. 

The  infant  plaintiff  had  a  right  to 
be.  upon  the  sidewalk,  and,  so  far 
as  appears,  to  use  it  for  roller 
skating,  though  she  was  not,  at  the 
time  the  assault  was  committed,  us- 
ing it  for  that  purpose.  If  the  act 
of  their  skating  created  such  an 
annoyance  to  tenants  as  to,  in  effect,, 
amount  to  a  nuisance,  then  the  jani- 
tor, if  authorized  by  the  owner  of 
the  apartments  so  to  do,  should  have 
proceeded  in  a  lawful  way  to  abate 
the  nuisance,  instead  of  taking  the 
law  into  his  .own  hands  and  com- 
mitting the  assault  which  he  did. 
He  appreciated,  on  a  former  occa- 
sion, when  boys  were  playing  ball 
on  the  sidewalk,  that  he  had  no 
authority  to  throw  them  off,  and 
when  the  master's  attention  was 
called  to  it,  he  told  him  what  to  do 
in  the  future. 

It  may  very  well  be  that  the  noise 
caused  by  roller  skating  on  the  side- 
walk was  annoying  to  the  tenants, 
and  that  the  janitor  supposed  he 
was  furthering  the  master's  inter- 
ests by  trying  to  prevent  the  annoy- 
ance, but  this  did  not  change  the 
legal  relation  of  the  parties,  or  con- 
fer upon  him  authority  which  the 
master  himself  did  not  possess.    As 


1458 


•AMERICAN  LAW  REPORTS,  ANNOTATED. 


L8  A.L.il. 


the  janitor  was  not  engaged  i.n  per- 
forming    any     act 
nlrvait"*  connected  with  his 

j««?tC?!:iJjecti«i,  employment,  at  the 
ehiiii  from  time  01  the  assault, 

chargeable  to  the  defendant.  The 
plaintiff's  remedy,  if  they  have  any, 
is  against  the  janitor,  and  not  the 
defendant. 


Each  judgment,  therefore,  should 
be  reversed,  and  each  complaint  dis- 
missed, with  costs  in  all  courts. 

CoUin,  Hogan,  Cardozo,  Pound. 
and  Elkus»  JJ.,  concur. 

Hiscock,  Ch.  J.,  absent. 

Petition  for  rehearing  denied. 


ANNOTATION. 
LiabOity  of  employer  for  acts  of  janitor. 


The  general  principles  applicable  to 
cases  under  consideration  in  the  pres- 
ent annotation  are  comparatively  sim- 
ple and  well  established,  it  being 
generally  conceded  that  a  master  is  re- 
sponsible for  injuries  occasioned  to 
third  persons  by  any  negligence  or 
wilful  misconduct  upon  the  part  of  his 
servant,  while  acting  within  the  scope 
of  his  employment,  and  that  the  mas- 
ter is  not  responsible  when  the  act  of 
the  servant  is  not  within  the  scope  of 
his  employment  or  in  obedience  to 
the  master's  orders. 

Applying  this  rule,  the  following 
cases  hold  that  a  master  is  liable  for 
the  acts  of  his  janitor  which  are  with- 
in the  scope  of  his  employment  while 
engaged  in  his  master's  business,  and 
done  with  a  view  to  the  furtherance 
of  that  business  and  the  master's  in- 
terest: Dickson  v.  Waldron  (1893) 
135  Ind.  507,  24  L.R.A.  483,  41  Am. 
St.  Rep.  440,  34  N.  E.  506,  35  N.  E.  1  ; 
Stevenson  v.  Joy  (1890)  152  Mass.  45, 
25  N.  E.  78;  Montgomery  v.  Sartirano 
(1897)  16  App.  Oiv.  95,  44  N.  ¥•  Supp. 
1066,  2  Am.  Neg.  Rep.  758 ;  Ellef son  v. 
Singer  (1909)  132  App.  Div.  89,  116 
N.  Y.  Supp.  453 ;  Kavanagh  v.  Vollmer 
(1903)  84  N.  Y.  Supp.  475;  Foley  v.  Y. 
M.  C.  A.  (1904)  90  N.  Y.  Supp.  406; 
Kurland  v.  Roche  (1917)  165  N.  Y. 
Supp.  807;  Whaley  v.  Citizens'  Nat. 
Bank  (1905)  28  Pa.  Super.  Ct.  531; 
McDermott  v.  Consolidated  Ice  Co. 
(1910)  44  Pa.  Super.  Ct.  445;  McDer- 
mott v.  Consolidated  Ice  Co.  (1910) 
44  Pa.  Super.  Ct  454;  Malcolm  v.  Mc- 
Nichol  (1906)  16  Manitoba  L.  R.  411. 
And  this  "whether  the  particular  act 
was   or  was  not  directly  authorized, 


and  whether  it  was  or  was  not  law- 
ful." Dickson  v.  Waldron  (1893)  135 
Ind.  507,  24  L.R.A.  483,  41  Am.  St.  Rep. 
440,  34  N.  E.  506,  35  N.  E.  1,  supra. 
And  notwithstanding  the  injury  was 
the  result  of  a  wrongful  act  of  one 
hired  by  the  janitor  to  do-  his  work 
without  the  knowledge  or  consent  of 
the  master  (Ellef son  v.  Singer  (1909) 
132  App.  Div.  89,  116  N.  Y,  Supp.  453). 
as  well  as  where  the  master  knows  of 
the  hiring  (Foley  v.  Y.  M.  C.  A.  (1904) 
90  N.  Y.  Supp.  406).  And  it  has  been 
.held  that  the  fact  that  the  janitor  had 
positive  orders  not  to  touch  the  ap- 
pliance or  do  the  act  which  caused  the 
injury  does  not  change  the  situation, 
provided,  of  course,  that  the  act  was 
one  within  the  general  course  of  his 
employment.  Whaley  v.  Citizens'  Nat 
Bank  (1905)  28  Pa.  Super.  Ct.  631; 
McDermott  v.  Consolidated  Ice  Co. 
(1910)  44  Pa.  Super  a.  445. 

The  following  cases,  which  involvf 
the  question  of  the  liability  of  an  em- 
ployer for  the  acts  of  his  janitor,  lay 
down  and  apply  that  part  of  the  gen- 
eral rule  which  excuses  the  master 
from  responsibility  where  the  act  com- 
plained of  was  regarded  as  outside 
of  the  janitor's  employment:  Sher- 
wood V.  Warner  (1906)  27  App.  D.  C- 
64,  4  L.R.A.(N.S.)  651,  7  Ann.  Cas. 
98;  Gibson  v.  International  Trust  Co. 
(1900)  177  Mass.  100,  52  LiR^A.  928. 
58  N.  E.  278 ;  Muller  v.  Hillenbrand 
(reported  herewith)  ante,  1455;  Mont- 
gomery V.  Sartirano  (1897)  16  App. 
Div.  95,  44  N.  Y.  Supp.  1066,  2  Am. 
Neg.  Rep.  758;  Kennedy  v.  White 
(1904)    91   App.   Div.   475,   86   N.  Y. 
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Supp.  852;  Foley  v.  Y.  M.  C.  A  (N. 
Y.)  supra. 

However,  the  real  difficulty  con*- 
sists  in  the  proper  application  of  the 
sreneral  rule  to  the  facts  and  circum- 
stances of  the  individual  cases.  In 
other  words,  the  task  is  to  determine 
what  acts  are  to  be  regarded  as  with- 
in the  scope  of  a  janitor's  employment 
so  as  to  render  the  master  liable,  and 
what  acts  are  outside  of  his  employ- 
ment so  as  to  excuse  the  master  from 
liability.  Each  decision,  of  course,  de- 
pends largely  upon  the  particular 
facts  and  circumstances  involved  in 
the  case,  so  that  little  more  can  be 
done  than  to  set  out  the  cases  by  way 
of  illustration. 

Taking  up  those  cases  which  have 
determined  that  the  specific  act  or 
acts  under  consideration  were  done 
while  the  janitor  was  acting  within 
the  general  scope  of  his  employment 
and  in  the  interest  of  his  master,  it 
was  held  in  Montgomery  v.  Sartirano 
(1897)  16  App.  Div.  95,  44  N.  Y.  Supp. 
1066,  2  Am.  Neg.  Rep.  758,  that  if  the 
porter  of  a  lodging  house,  in  discharg- 
ing his  duty  to  his  master  to  maintain 
order  and  eject  intruders,  violated  his 
instructions  and  used  excessive  force 
in  ejecting  a  drunken  person,  the  mas- 
ter would  be  liable  for  the  resulting 
injury.  And  again,  in  Kurland  v.  Roche 
(1917)  165  N.  Y.  Supp.  807,  it  was  held 
that  the  owner  of  an  apartment  house 
was  liable  for  an  assault  by  his  jani- 
tor upon  a  deliveryman  who,  at  the 
request  of  a  tenant,  had  delivered 
goods  by  the  front  entrance  in  viola- 
tion of  a  rule  requiring  deliveries  to 
be  made  through  the  basement,  and 
was  leaving  the  building  at  the  time 
of  the  assault.  In  this  case,  it  was 
the  duty  of  the  janitor  to  enforce  the 
rules  of  the  building,  and  the  court 
held  that  the  assault  was  done  in  the 
prosecution  of  the  work  for  which  the 
janitor  was  hired,  even  though  it  did 
not  prevent  the  breaking  of  the  rule 
in  the  instant  case,  saying:  "The  de- 
fendant seeks  to  sustain  this  judg- 
ment on  the  ground  that,  at  the  time 
the  assault  was  made,  the  plaintiff 
had  already  delivered  the  beer,  and 
that  consequently  the  janitor  did  not 
make  the  assault  for  the  purpose  of 


preventing  the  plaintiff  from  break- 
ing a  rule  of  the  defendant's  apart- 
ment house,  and  that  only  if  the  as- 
sault was  made  for  this  purpose  would 
it  be  within  the  scope  of  his  authority. 
The  defendant  is,  however,  respon- 
sible if  the  assault  was  done  in  the 
prosecution  of  the  work  for  which 
the  janitor  was  employed.  That  work 
included  the  care  of  the  house  and, 
in  general,  the  enforcement  of  the 
rules  governing  the  rights  of  people 
to  come  on  the  premises.  In  the  ab- 
sence of  any  other  explanation,  it  cer- 
tainly seems  a  fair  inference  that, 
when  the  janitor  took  away  the  case 
of  empty  bottles  and  assaulted  the 
plaintiff,  he  was  acting  in  attempted 
pursuance  of  his  duties  to  see  that 
'people  do  not  come  into  the  house 
that  do  not  belong  there/  and  to  en- 
force the  rule  of  deliveries  through 
the  dumb-waiter  by  violently  driving 
out  one  who  made  the  delivery  in  a 
different  manner,  even  if  he  could  not 
act  in  time  to  stop  such  delivery." 

And  in  Dickson  v.  Waldron  (Ind.) 
supra,  the  proprietor  of  a  theater  was 
held  liable  for  the  acts  of  his  janitor 
and  door  man  in  wrongfully  assault- 
ing a  person  who,  following  a  dis- 
pute, was  being  beaten  by  the  ticket 
seller.  In  this  case  it  appeared  that 
one  of  the  duties  of  the  offending 
servant  was  to  preserve  order  in  the 
theater  and  to  remove  offensive  per- 
sons, and  the  court,  in  holding  that 
the  injuries  were  inflicted  by  the  serv- 
ant while  acting  in  the  course  of  his 
employment,  said:  "The  trouble  was 
occasioned  entirely  by  a  dispute  as  to 
the  purchase  of  tickets,  and  both  the 
ticket  seller  and  the  doorkeeper  acted 
within  the  business  of  their  employ- 
ment, maintaining  that  side  of  the 
controversy  which  was  in  their  mas- 
ter's interest."  It  further  appears  in 
this  case  that  the  servant  who  made 
the  assault  was  a  special  or  house  po- 
liceman, but  this  element  did  not  en- 
ter into  the  decision,  for  the  reason, 
as  stated  by  the  court,  that  the  as- 
sault was  made  while  the  servant  was 
acting  as  janitor  and  door  man,  and 
before  he  attempted  to  exercise  any 
of  his  powers  as  an  officer. 

So,  in  Whaley  v.  Citizens'  Nat.  Bank 
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(1905)  28  Pa.  Super.  Ct.  531,  where 
defendant  bank  extended  a  brass  rail 
across  the  front  of  its  building  to  pro- 
tect it  from  persons  congregating  on 
the  sidewalk,  and  connected  the  same 
with  an  electric  current  with  a  con- 
trol inside  of  the  building,  and  a  per- 
son was  injured  at  night  by  a  shock 
received  on  coming  in  contact  with 
the  rail,  the  court  went  so  far  as  to 
hold  that  the  bank  could  be  held  lia- 
ble for  the  injury,  where  the  current 
had  been  turned  on  by  the  janitor,  al- 
though he  had  been  instructed  not  to 
use  or  meddle  with  the  apparatus.  It 
argued  that  the  rule  as  to  scope  of 
employment  was  "broad  enough  to 
make  the  appellant  [bank]  liable,  even 
though  the  janitor  turned  on  the  elec- 
tricity contrary  to  positive  orders," 
it  being  said  that  ''the  janitor  had 
charge  of  the  bank  building,  and  the 
battery  was  one  of  the  appliances 
therein,  and  it  was  used  for  the  puiv 
pose  of  shocking  people  on  the  street." 
And  the  rule  that  a  violation  of  in- 
structions does  not  necessarily  ex- 
onerate the  master  was  again  applied 
in  McDermott  v.  Consolidated  Ice  Co. 
(1910)  44  Pa.  Super.  Ct.  445,  and  Mc- 
Dermott v.  Consolidated  Ice  Co. 
(1910)  44  Pa.  Super.  Ct.  454,  where 
the  janitor  of  a  building,  whose  duty 
it  was  to  gather  and  burn  waste  pa- 
per, in  violation  of  the  master's  in- 
structions to  burn  the  same  in  the 
furnace,  burned  them  in  a  near-by  va- 
cant lot,  to  the  serious  injury  of  a 
child  playing  near  by.  The  court 
said:  "That  the  master  must  answer 
for  the  act  of  his  servant,  done  by 
his  order  or  direction,  is  a  principle 
so  widely  recognized  that  none  will 
gainsay  it.  But  the  people  generally 
who  deal  with  such  servant,  or  are 
affected  by  his  acts,  cannot  know  the 
nature  of  the  instructions  specially 
given  by  the  master.  If  it  be  true 
that,  where  the  master  directs  his 
servant  to  perform  all  the  duties  of 
his  employment  with  diligence  and 
care,  he  thereby  relieves  himself 
from  any  liability  for  the  failure  of 
the  servant  to  obey  such  instructions, 
the  general  principle  already  adverted 
to  would  have  but  little  force  or  sig- 
nifkance.    The  law  whose  life  resides 


in  the  spirit,  rather  than  in  the  letter 
of  the  language  in  which  its  principles 
are  expressed,  places  a  broader  con- 
struction  on   the   obligations   of   the 
master.    Where  the  act  of  the  servant 
complained  of  is  done  in  the  perform- 
ance of  the  duty  he  owes  to  his  master 
or  in  furtherance  of  the  business  of 
the  latter,  in  legal  contemplation  he 
is  acting  under  the  direction  of  the 
master,  and  the  latter  cannot'  escape 
liability  for  the  consequences  of  such 
act,  even  though  the  manner  of  doing 
it  violated  the  instructions  which  the 
servant  had  received.     If,  therefore, 
it  appears  that  the  act  from  which  the 
injury  resulted  was  one  done  in  execu- 
tion of  the  duty  which  the  master  had 
imposed  on  his  servant,  it  is  no  de- 
fense for  the  former  to  show  that  the 
manner  of  doing  the  act  was  without 
his  knowledge  or  assent,  or,  indeed, 
against  his  positive   direction.     And 
this  conclusion  seems  to  follow  from 
two    considerations.      If    the    master 
leave  to  his  servant  a  discretion  as 
to  the  manner  in  which  his  duty  is  to 
be  performed,  he  must  be  responsible 
for  the  manner  in  which  that  Jiiscre- 
tion  is  exercised.    If  he  undertake  to 
determine  for  himself  the  manner  in 
which  his  servant  shall  perform  his 
prescribed  duties,  the  obligation  is  on 
him  to  see  that  such  instructions  are 
carried  out,  and  that  the  servant  does 
not  substitute   his  own   methods    for 
those  of  his  master.    .     .     .    Applying 
this  principle  to  the  case  in  hand,  we 
are  met  at  once  with  the  conceded  fact 
that  the  gathering  of  the  waste  papers 
and  the  burning  of  them  was  the  very 
work  which  the   defendant's   servant 
was  employed  to  do.    It  was  while  do- 
ing this  act,  to  wit,  burning  the  papers 
that  he  had  gathered,  that  he  caused 
the  injury  complained  of.     The  serv- 
ant   was    performing    the    duty    for 
which  he.was  employed.    He  was  do- 
ing it  in  obedience  to  the  direction  of 
his  master  and  in  discharge  of   the 
duties   imposed  on  him,  and  it   was 
only  in  the  manner  of  the  performance 
of  this  duty  that  he  failed  to  obey  his 
master's  directions.     We  are  of   the 
opinion,  therefore,  that  the  master  is 
not  exempted  from  liability  for  the 
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conMQuences  of  his  servant's  act  on 
this  account." 

In  Stevenson  v.  Joy  (1890)  152 
Mass.  45,  25  N.  E.  78,  supra,  where 
plaintiff  fell  through  a  coalhole  in  the 
sidewalk  in  front  of  defendant's 
huilding,  which  coalhole  and  building 
were  admittedly  under  the  care  of  a 
janitor,  the  defendant  was  held  liable 
for  the  janitor's  negligent  perform- 
ance of  his  duty  with  respect  to  the 
use  and  care  of  the  coalhole. 

And  in  Kavanagh  v.  VoUmer  (1903) 
84  N.  Y.  Supp.  475,  the  master  was 
held  liable  to  a  pedestrian  who  was 
injured  by  falling  upon  the  sidewalk 
as  a  result  of  slipping  on  ice  formed 
through  the  use  of  water  by  defend- 
ant's servant,  whose  duty  it  was  to 
keep  the  walk  cleaned,  and  this  al- 
though the  defendant  had  not  directed 
that  water  be  uded.    In  the  latter  con- 
nection the  court  said:     "While  the 
defendant  did  not  direct  the  use  of 
water,  the  servant  made  use  of  it  not 
in  the  course  of  a  departure  from  her 
duties,   but  simply  because  she  saw 
other  servants  do  the  same  thing,  and 
to  facilitate  the  cleaning.    Her  gener- 
al duty  being  to  sweep,  and  the  object 
of  sweeping  being  to  clean,  the  use 
of  water  for  that  object,  and  conced- 
edly  to  no  other  end,  was  within  the 
scope  of  the  employment,  under  well- 
settled  rules." 

In  Ellefson  v.  Singer  (1909)  132 
App.  Div.  89,  116  N.  Y.  Supp.  453,  the 
master  was  held  liable  for  damages 
caused  by  a  board  being  thrown  from 
the  roof  of  the  defendant's  tenement 
house. 

In  Malcolm  v.  McNichol  (1906)  16 
Manitoba  L.  R.  411,  the  janitor  neg- 
lected to  see  that  the  valves  on  the 
steam  pipes  were  closed  before  turn- 
ing on  the  steam,  and  plaintiff's  goods 
were  damaged  by  escaping  steam. 
This  neglect  of  duty  was  held  to  ren- 
ier  the  master  liable. 

In  a  considerable  number  of  the 
^ases  a  contrary  conclusion  has  been 
*eached,  it  having  been  held  that  the 
kct  or  acts  complained  of  were  outside 
>f  the  servant's  scope  of  employment 
IS  janitor,  and  without  regard  to  the 
nterests  of  the  master.  Thus,  in 
Sherwood  v.  Warner   (1906)   27  App. 


D.  &  64,  4  L.RJL(N.S.)  651,  7  Ann. 
C!as.  98,  the  court,  in  applying  the 
general  rule  that  to  make  a  master 
liable  for  an  injury  caused  by  his 
servant's  negligence  the  servant  must 
either  have  done  the  act  causing  the 
injury  in  the  service  of  the  master,  or 
by  his  direction,  held  that  the  owner 
of  a  building  was  not  liable  for  the 
negligent  act  of  his  janitor,  who,  at 
the  request  of  persons  sent  by  a  con- 
tractor to  repair  the  elevator,  under- 
took to  aid  in  releasing  one  of  them, 
who  had  been  caught  in  the  machin- 
ery. This  was  upon  the  theory  that 
v/here  a  general  employee  assists  a 
third  person  in  doing  an  act  which 
the  master  is  not  bound  to  do,  without 
the  latter's  knowledge  or  consent,  the 
servant  cannot  be  regarded  as  having 
acted  within  the  scope  of  his  author- 
ity. The  court  said:  *'The  case  under 
the  evidence  presents  but  one  question 
necessary  for  determination:  Was 
Conn,  the  janitor,  the  servant  of  the 
appellee  in  endeavoring  to  release  the 
appellant,  so  as  to  make  appellee 
liable  for  his  negligence?  That  he 
was  in  the  general  employ  of  the  ap- 
pellee is  admitted;  yet  such  a  service 
does  not  make  the  master  liable  except 
for  acts  done  for  the  master.  While 
rendering  such  general  service  he  may 
be  the  servant  of  another.  As  the 
New  York  court  of  appeals  said,  in 
Wyllie  V.  Palmer  (1893)  137  N.  Y. 
248,  19  L.R.A.  285,  33  N.  E.  381: 
'Servants  who  are  employed  and  paid 
by  one  person  may,  nevertheless,  be 
ad  hoc  the  servants  of  another  in  a 
particular  transaction,  and  that,  too, 
where  their  general  employer  is  in- 
terested in  the  work.'  We  think  the 
proposition  founded  on  reason  and 
well  established  that,  to  make  a  mas- 
ter liable  for  an  injury  caused  by  his 
servant's  negligence,  the  servant  must 
either  have  done  the  act  causing  the 
injury  in  the  service  of  the  master, 
and  in  doing  an  act  which  the  master 
was  bound  to  perform,  or  which  was 
done  by  his  direction.  The  evidence  in 
this  case  fails  to  show  that  the  act 
done  by*  appellee's  servant  was  done 
in  appellee's  service,  and  was  either 
one  which  appellee  was  bound  to  per- 
form or  directed   by  him  to  be  per- 
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formed.  Conn  was  not  employed  by 
appellee  to  assist  in  repairing  the  el- 
evator, or,  while  the  elevator  was  out 
of  service,  to  operate  it,  or  try  to  op- 
erate it.  On  the  other  hand,  it  is 
clear  that  he  was  acting  under  the 
direction  of  appellant,  or  appellant's 
assistant.  His  movements  were 
directed  by  them.  In  Higgins  v.  West- 
ern U.  Teleg.  Co.  (1898)  156  N.  Y.  75, 
66  Am.  St.  Rep.  537,  50  N.  E.  500,  it 
was  said,  in  speaking  of  a  case  very 
similar  to  this :  The  true  test  in  such 
cases  is  to  ascertain  who  directs  the 
movements  of  the  person  committing 
the  injury.'  ...  If  Conn  was  not 
loaned  to  appellant,  he,  so  far  as  the 
appellee  is  concerned,  acted  as  a  vol- 
unteer in  coming  to  appellant's  assist- 
ance, and  at  appellant's  request.  Ap- 
pellee was  under  no  obligation  to  fur- 
nish his  servants  as  assistants  to 
those  engaged  in  making  repairs. 
There  is  no  evidence  to  warrant  such 
a  conclusion.  ...  In  the  case  at 
bar  appellant  was  not  being  carried 
as  a  passenger  when  the  accident  oc- 
curred, and  the  elevator  was  not  being 
used  by  appellee  for  any  purpose 
whatever.  The  facts  are  not  such  as 
require  us  to  determine  the  measure 
of  the  liability  of  the  owner  of  a  pas- 
senger elevator  to  the  passengers  car- 
ried therein.  The  elevator  was  in  the 
hands  of  appellant,  or  his  employers, 
for  repairs,  and  so  far  as  shown,  ap- 
pellee had  no  control  over  it,  and  his 
servants  were  not  engaged  in  operat- 
ing it  for  him,  or  in  their  regular  line 
of  employment.  Owners  of  buildings 
are  daily  engaging  parties  to  make 
repairs  to  the  apparatus  and  fixtures 
in  them,  and,  in  the  absence  of  any 
agreement  to  furnish  their  servants 
as  assistants  to  the  parties  making 
repairs,  it  would  be  carrying  the  rule 
applicable  to  the  liability  of  masters 
for  the  negligence  of  their  servants 
altogether  too  far  to  extend  their  li- 
ability to  cases  where  the  repairers 
solicit  such  servants  to  aid  them  in 
their  work.  If  my  servant,  who  takes 
charge  of  my  furnace,  happens  to  be 
around  when  repairs  are  being  made  to 
it  by  a  contractor  employed  for  that 
purpose,  and  at  the  request  of  the 
contractor,  assists  him  in  the  repairs, 


without  my  agreement  to  furnish  his 
aid,  it  would  be  unjust  to  hold  me 
responsible  for  his  negligence.  In 
rendering  such  assistance  he  becomes 
the  servant  of  the  contractor.  .  .  . 
The  facts  in  the  present  case  make  it 
comparatively  easy  to  apply  the  leg^I 
principle  to  them.  As  we  have  said, 
the  elevator  was  incapable  of  uae  as  a 
passenger  elevator  when  the  accident 
occurred,'  and  was  not  in  use.  The 
appellee  was  under  no  agreement  to 
furnish  any  assistance  in  making  the 
repairs.  The  janitor  acted  solely  up- 
on the  request  of  appellant  or  his 
representative,  and  appellee's  servant 
was  not  in  the  regular  line  of  his  em- 
plojrment  when  he  rendered  the  serv- 
ice which  resulted  in  the  injury.  Under 
this  state  of  facts  the  rule  is  that  the 
general  employer  is  not  liable."  And 
In  Gibson  v.  International  Trust  Co. 
(1900)  177  Mass.  100,  52  L.RJV.  928, 
58  N.  E.  278,  it  was  held  that  the  re- 
moval of  the  chair  of  an  elevator  con- 
ductor from  its  place  by  a  janitor, 
who  was  not  in  control  of  the  elevator, 
but  was  merely  riding  in  it  as  a  pas^ 
senger,  was  not  an  act  within  the 
scope  of  his  employment  so  as  to  ren- 
der the  proprietor  liable  for  an  in- 
jury to  another  passenger  caused  by 
the  involuntary  starting  of  the  el- 
evator by  the  conductor  as  he  grasped 
the  mechanism  to  save  himself  from 
falling,  as  he  attempted  to  sit  down 
without  knowing  that  his  chair  had 
been  removed. 

And  in  the  reported  case  (Mullsr 
V.  Hillenbrand,  ante,  1455)  it  is  held 
that  the  janitor  of  an  apartment 
building  had  no  actual  or  implied 
authority  to  eject  from  the  sidewalk 
in  front  thereof  children  usin^  the 
walk  for  roller  skating,  so  as  to  render 
the  owner  of  the  property  liable  for 
an  assault  in  throwing  a  child  off  the 
sidewalk,  even  though  the  skating 
was  annoying  to  the  tenants,  who  had 
complained  to  the  janitor,  who  sup- 
posed that  he  was  furthering  the  mas- 
ter's interest  by  trying  to  prevent  the 
annoyance.  It  will  be  remembered 
that  the  court  pointed  out  that  the 
owner  himself  could  not  have  ejected 
the  child  from  the  walk,  and  therefore 
that  he  could  not  have  authorized  the 
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janitor  to  do  so;  that  the  latter,  in 
ejecting  the  child,  was  not  engaged  in 
performing  any  act  connected  with  his 
employment.  So  in  Kennedy  v.  White 
(1904)  91  App.  Div.  475,  86  N.  ¥• 
Supp.  852,  where  a  crowd  of  boys 
were  creating  a  disturbance  in  front 
of  a  tenement  building,  and  the  jan* 
itor  ran  out  and  hurled  a  stick  at  and 
struck  a  boy  on  the  opposite  side  of 
the  street,  who  he  must  have  known 
was  a  mere  onlooker,  it  was  held  that 
no  inference  could  be  drawn  that  the 
janitor  was  acting  or  intended  to  act 
for  his  master  in  striking  the  injured 
boy,  who  had  not  even  participated  in 
the  disturbance,  but  rather  that  it 
must  be  assumed  that  he  went  outside 
his  employment  and,  without  regard 
to  his  service,  committed  a  trespass. 


And  in  Montgomery  v.  Sartirano 
(1897)  16  App.  Div.  95,  44  N.  Y.  Supp. 
1066,  2  Am.  Neg.  Rep.  758,  where 
plaintiff  was  injured  by  being  violent- 
ly pushed  down  the  stairs  of  a  lodging 
house  by  the  porter,  whose  duty  it  was 
to  maintain  order  and  eject  intruders, 
it  was  held  that  if  the  injury  resulted 
from  the  wanton  act  of  the  porter 
acting  in  anger  at  insults  heaped  up- 
on him  by  the  plaintiff,  rather  than 
in  the  service  of  the  master  in  ejecting 
him,  the  defendant  was  not  liable. 

Of  course,  where  the  evidence  as  to 
authority,  scope  of  duty,  etc.,  of  the 
janitor  is  conflicting,  the  question  is 
one  for  the  jury.  A  case  of  this  kind 
is  Foley  v.  Y.  M.  C.  A.  (1904)  90  N.  Y. 
Supp.  406,  G.  J.  C. 


CHARLES  S.  ASHLEY 

V. 

WILLIAM  C.  WAIT  et  al. 


Massachusetts  Supreme  Judicial  Court --^  July  30 ^   1017. 

(Ashley  v.  Three  Justices,  228  Mass.  63,  116  N.  E.  961.) 

Jury  — .  suit  between  persims  —  contesting  election. 

1.  An  election  contest  provided  by  statute  is  not  a  suit  between  two  or 
more  persons  within  the  meaning  of  a  constitutional  provision  preserving 
the  right  of  trial  by  jury  in  such  suits,  where  the  contest  is  brought  by 
persons  who  are  merely  qualified  voters. 

[See  note  on  this  question  beginning  on  page  1476.] 


Pleading  —  complaint  —  election  con- 
test —  interest  of  petitioners. 

2.  An  allegation  in  a  petition  to  con- 
test an  election  that  petitioners  are  in- 
habitants, taxpayers,  and  qualified 
voters  in  the  election  district  is  suffi- 
cient to  show  the  right  to  vote  for  the 
officer  whose  election  is  contested, 
where  the  petition  must  be  filed  with- 
in two  months  of  the  election  by  quali-* 
fled  voters. 

Election  —  contest  —  appointment  of 
judges. 

3.  Failure  to  appoint  judges  to  hear 
election  contests  until  a  contest  is 
suggested  does  not  destroy  the  juris- 
diction of  the  judges,  although  the 
statute  provides  that  such  contests 
shall  be  heard  by  judges  who  shall  be 
appointed  immediately  after  the  elec- 
tion. 


Judges  —  appointment  —  chief  judge. 

4.  Providing  for  the  assignment  by 
the  chief  justice  of  judges  to  hear 
election  contests  does  not  contravene 
a  constitutional  provision  that  all  ju- 
dicial officers  shall  be  appointed  by 
the  governor. 

Jury  —  election  contest. 

5.  An  election  contest  is  not  within 
a  con.stitutional  provision  preserving 
the  right  of  trial  by  jury  in  all  con- 
troversies concerning  property. 

ISee  16  R.  C.  L.  205.J 

—  criminal  proceeding. 

6.  That  the  penalty  for  corrupt 
practice  at  an  election  is  forfeiture  of 
the  right  to  hold  office  and  disquali- 
fication to  vote  does  not  make  an  elec- 
tion contest  a  criminal  proceeding, 
within  the  provision  of  the  Constitu- 
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tion  preserving  jury  trial  in  such  pro- 
ceedings. 

Venue  —  election  contest  —  power  of 
legislature. 

7.  Constitutional  power  conferred 
upon  the  legislature  to  erect  and  con- 
stitute judicatories  and  courts  of  rec- 
ord authorizes  it  to  require  all  election 
contests  in  the  state  to  be  tried  in  one 
county. 

—  right  to  justice. 

8.  The  constitutional  right  of  a  suc- 
cessful candidate  for  office  to  obtain 
right  and  justice  freely  i8  not  im- 
paired by  requiring  him  to  go  to  an- 
other county  to  answer  an  election 
contest. 

Election  —  qualification  —  corrupt 
practices. 

9.  Providing  for  disqualification  for 
office  of  one  guilty  of  corrupt  practices 
does  not  contravene  a  constitutional 
provision  that  all  qualified  inhabitants 
have  an  equal  right  to  be  elected  for 
public  employment. 

Constitutional  law  —  equal  protection 
—  law  applicable  only  to  successful 
candidate. 

10.  Providing  disqualification  for 
office  and  disfranchisement  only  for 
successful  candidates  for  public  of- 
fice who  are  guilty  of  corrupt  prac- 
tices does  not  deprive  them  of  the 
equal  protection  of  the  laws. 

—  venue  of  different  proceedings. 

11.  There  is  no  deprivation  of  the 
equal  protection  of  the  laws  by  re- 
quiring election  contests  to  be  heard 
only  in  one  county  of  the  state,  while 
criminal  proceedings  for  violation  of 
the  Election  Laws  may  be  heard  in  the 
counties  where  the  offenses  occur. 

—  exemption  of  town  officers. 

12.  Exempting  from  a  Corrupt  Prac- 
tices Act  town  officers  elected  in  towns 
of  less  than  10,000  inhabitants  does 
not  violate  the  constitutional  guaranty 
of  equal  protection  of  the  laws. 

[See  6  R.  C.  L.  388.] 


Courts  —  constitational  power  —  su- 
preme court. 

13.  The  constitutional  power  of  the 
supreme  judicial  court  is  not  impaired 
by  a  provision  conferring  final  au- 
thority in  election  contests  upon 
judges  of  the  superior  court,  unless 
they  report  questions  for  the  consid- 
eration of  the  supreme  court. 

Jury  —  Federal  Constitution  —  state 
courts. 

14.  The  7th  Amendment  of  the  Fed- 
eral Constitution,  preserving  trial  by 
jury,  applies  only  to  Federal  courts. 

[See  6  R.  C.  L.  458;  16  R.  C.  L.  20L] 

—  due  process  of  law. 

15.  Trial  by  jury  is  not  essential  to 
the  due  process  of  law  guaranteed  by 
the  14th  Amendment  of  the   Fedend 

Constitution. 

[See  6  R.  C,  L.  458.] 

Constitutional  law  —  due  process  — 
office  as  property. 

16.  The  right  to  hold  a  public  office 
and  to  vote  is  not  property  within  tiie 
meaning  of  the  14th  Amendment  of 
the  Federal  Constitution,  so  as  to  re- 
quire due  process  of  law  for  depriva- 
tion thereof. 

[See  6  R.  C.  L.  461.] 

Statute  —  invalid  in  part  —  yalidity 
of  remainder. 

17.  The  invalidity  of  a  portion  of  a 
statute  conferring  jurisdiction  upon 
the  courts  of  contests  of  elections  to 
the  legislature,  for  corrupt  practices, 
does  not  invalidate  the  portions  re- 
lating to  other  offices. 

[See  6  R.  C.  L.  121,  133.] 

Prohibition  —  when  lies  —  interfer- 
ing with  jurisdiction. 

18.  Prohibition  does  not  lie  to  pre- 
vent a  court  taking  jurisdiction  of  a 
proceeding  merely  because  the  sub- 
poena was  made  returnable  later  than 
the  date  prescribed  by  statute,  where 
the  tribunal  before  which  the  proceed* 
ing  is  pending  has  not  passed  upon 
that  objection. 


Report  by  the  Supreme  Judicial  Court  for  Bristol  County  for  determina- 
tion by  the  full  court  of  a  petition  for  a  writ  of  prohibition  to  enjoin 
respondents  from  proceeding  to  hear  an  election  petition  brought  agrainst 
petitioner.    Petition  dis7nissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  W.  Cummings  and  State  ex  rel.  Schumacher  v.  Mait- 
Charles  R  Cummings,  for  petitioner:     ham,  162  Wis.  55,  155  N,  W.  917;  Doug- 

The  tribunal  deciding  election  peti-  las  v.  Hutchinson,  183  111.  323,  65  N. 
tions  is  a  summary  and  special  one.  E.  628 ;  Devous  v.  Gallatin  County,  244 
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111.  40,  91  N.  E.  102,  18  Ann.  Ga&  422; 
Wade  V.  Murry,  2  Sneed,  50;  Harmon 
V.  Tyler,  112  Tenn.  8,  83  S.  W.  1041, 
Prohibition  is  the  proper  remedy. 
Connecticut  River  R.  Co.  v.  Frank- 
lin County,  127  Mass.  50,  34  Am.  Rep. 
338;  Ex  parte  Roundtree,  51  Ala.  42; 
Chambers  v.  Jennings,  2  Salk.  558,  91 
£ng.  Reprint,  469,  8  Bacon,  Abr.  228; 
London  v.  Cox,  L.  R.  2  H.  L.  239,  36  L. 
J.  Exch.  N.  S.  225,  16  Week.  Rep.  44; 
Appo  V.  People,  20  N.  Y,  531 ;  State  ex 
rel.  Funkhouser  v.  Spencer,  166  Mo, 
271,  65  S.  W.  981;  Ramsey  v.  Huck, 
267  Mo.  333,  184  S.  W.  966 ;  Crisler  v. 
Morrison,  57  Miss.  791. 

The  petitioners,  having  failed  to 
make  the  necessary  averments,  cannot 
now  supply  the  lack  by  introducing 
evidence,  or  by  amending  their  peti- 
tion or  their  application. 

Morse  v.  Presby,  25  N.  H.  302; 
Grreenough  v.  Police  Comrs.  30  R.  I. 
212,  136  Am.  St.  Rep.  953,  74  Atl.  785; 
Bdwards  v.  Knight,  8  Ohio,  375 ;  Minor 
/.  Kidder,  43  Cal.  229;  People  ex  rel. 
[logers  v.  Spencer,  55  N.  Y.  1 ;  People 
5x  rel.  Green  v.  Smith,  55  N.  Y.  135; 
/^ellsborough  v.  New  York  &  C.  R.  Co. 
re  N.  Y.  182 ;  Sawyer  v.  Frankson,  134 
dinn.  258,  159  N.  W.  1;  Batterton  v. 
Soulier,  6  S.  D.  257,  60  N.  W.  1071; 
>chwarz  v.  County  Ct.  14  Colo.  44,  23 
'ac.  84;  Smith  v.  Smith,  —  N.  J,  L. 
— ,  41  Atl.  763 ;  Daugherty  v.  Carnine, 
61  HI.  366,  103  N.  E.  1003;  Master- 
on  V.  Reed,  172  111.  37,  49  N.  E.  488; 
Ramsey  v.  Huck,  267  Mo.  333,  184  S. 
V.  966;  Gillespie  v.  Dion,  18  Mont 
83,  83  L.R.A.  703,  44  Pac.  954. 

A  subpoena  not  returnable  at  the 
tatutory  time  is  void;  the  court  is- 
uing  it  does  not  have  jurisdiction; 
nd  the  defect  cannot  be  supplied  by 
n  amendment  or  a  new  writ. 

Whittier  v.  Farmington,  115  Minn. 
32,  131  N.  W.  1079;  Odegard  v.  Le- 
lire,  107  Minn.  315,  119  N.  W.  1057; 
avanaugh  v.  McConochie,  134  III.  516, 
>  N.  E.  674;  Greenwood  v.  Murphy, 
n  IlL  604,  23  N.  E.  421;  Vigil  v. 
radt,  5  N.  M.  161,  20  Pac.  795;  Ram- 
sy  V.  Huck,  267  Mo.  333,  184  S.  W. 
56;  Insurance  Co.  of  Valley  of  Vir- 
nia  V.  Mordecai,  21  How.  195,  16  L. 
I.  94;  Puget  Sound  Agri.  Co.  v.  Pierce 
3unty,  6  Wall,  246,  18  L.  ed.  739; 
nited  States  v.  Curry,  6  How.  106, 
I  L,  ed.  363;  Bell  v.  Austin,  13  Pick. 
^;  Bergen  v.  Jones,  4  Met.  371;  Cris- 
r  V.  Morridon,  57  Miss.  791;  Williams 

Tenby,  L.  R.  5  C.  P.  Div.  135,  49  L. 


J.  C.  P.  N.  S.  325,  42  L.  T.  N.  S.  187,  28 
Week.  Rep.  616,  44  J.  P.  348. 

The  remedy  by  election  petition  is 
not  exclusive. 

McCrary,  Elections,  4th  ed.  p.  294. 

The  statute  is  unconstitutional. 

Ex  parte  Roundtree,  51  Ala.  42; 
Com.  ex  rel.  Atty.  Gen.  v.  Conyngham, 
65  Pa.  76 ;  Com.  v.  Anthes,  5  Gray,  185. 

Disqualification  imposed  by  statute 
is  an  infamous  punishment. 

United  States  v.  Waddell,  112  U.  S. 
76,  28  L.  ed.  673,  5  Sup.  Ct.  Rep.  35; 
People  ex  rel.  Akin  v.  Kipley,  171  111. 
44,  41  L.R.A.  775,  49  N.  E.  229;  Ex 
parte  Wilson,  114  U.  S.  417,  29  L.  ed. 
89,  5  Sup.  Ct.  Rep.  935,  4  Am,  Crim. 
Rep.  283. 

Since  the  suit  is  between  two  or 
more  persons  petitioner  is  entitled  to 
a  jury  trial. 

Worcester  Color  Co.  v.  Henry 
Wood's  Sons  Co.  209  Mass.  105,  95 
N.  E.  392;  State  ex  rel.  Schumacher  v. 
Markham,  160  Wis.  431,  152  N.  .W. 
161;  Atty.  Gen.  v.  Sullivan,  163  Mass. 
446,  28  L.R.A.  455,  40  N.  E.  843;  15 
Cyc.  402. 

The  petitioner's  right  to  vote  for 
Representatives  and  for  Senators  in 
Congress,  and  to  vote  in  presidential 
elections,  is  protected  by  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Crandall  v.  Nevada,  6  Wall.  36,  18 
L.  ed.  745;  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394. 

Mr.  H.  E.  Woodward  for  respondent 
Hathaway. 

Mr.  C.  W.  Mulcahy,  Assistant  Attor- 
ney General,  for  the  Attorney  General. 

Rugg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of 
prohibition.  The  petitioner  is  the 
respondent  in  an  election  petition 
liled  under  the  Corrupt  Practices 
Act.  Stat.  1913,  chap.  835,  as 
amended  by  Stat.  1914,  chap.  783. 
That  election  petition  charged  the 
respondent  therein,  the  present  pe- 
titioner, who  hereafter  will  be 
called  the  petitioner,  with  having 
violated  provisions  of  the  Corrupt 
Practices  Act  in  connection  with  his 
election  in  December,  1916,  as  may- 
or of  New  Bedford.  The  respond- 
ents are  three  judges  of  the  su- 
perior court  who  have  been  assigned 
to  hear  such  election  petitions.  The 
grounds  alleged  for  the  issuance  of 
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the  writ  of  prohibition  in  the  peti- 
tion at  bar,  succinctly  stated,  are: 
(1)  That  the  election  petition  is 
fatally  defective  in  jurisdictional  al- 
legations not  susceptible  of  being 
cured  by  amendment;  (2)  that  the 
respondents  have  no  jurisdiction  to 
hear  the  election  petition  because 
not  legally  assigned  therefor  m  ac- 
cordance with  the  statute;  (3)  that 
the  statute  under  which  the  election 
petition  is  brought  is  unconstitu- 
tional in  several  respects;  (4)  that 
no  legal  subpoena  issued  to  summon 
the  respondent  into  court,  in  that, 
while  the  statute  required  that  the 
subpoena  "be  returnable  fourteen 
days  after  the  date  on  which  the 
petition  is  filed,''  it  was  in  fact  made 
returnable  fifteen  days  thereafter. 

In  their  answer  the  respondents 
admit  that  the  petitioner  was  de- 
clared elected,  and  was  inaugurated 
mayor  of  New  Bedford,  and  aver 
that  they  were  assigned  in  accord- 
ance with  the  statutes  to  hear  elec- 
tion petitions,  that  they  were  at 
the  time  of  the  filing  of  the  present 
petition  intending  and  proceeding 
to  hear  the  election  petition 
brought  against  the  present  peti- 
tioner, and  that  the  papers  on  file 
show  that  the  subpoena  on  the  elec- 
tion petition  was  returnable  fifteen 
days  after  the  filing  of  the  petition, 
and  that  the  petitioner,  as  respond- 
ent therein,  appeared  specially,  and 
filed  a  motion  to  dismiss  the  election 
petition  on  the  ground  that  the 
subpoena  was  not  issued  according 
to  the  statute,  and  he  had  not  been 
rightly  summoned,  and  that  no  ac- 
tion has  been  taken  by  them  upon 
his  motion  to  dismiss,  only  seven 
days  having  elapsed  between  its  fil- 
ing and  the  bringing  of  the  present 
petition,  whereupon  they  immedi- 
ately directed  all  proceedings  in  the 
election  petition  case  to  be  sus- 
pended until  the  further  order  of 
the  supreme  judicial  court  on  the 
present  petition. 

The  first  of  the  petitioners  in  the 
election  petition,  ana  the  attorney 
general,  have  been  allowed  to  inter- 
vene.   The  case  was  reserved  upon 


the  petition  and  answer  for  the  de- 
termination of  the  full  court. 

These  several  grounds  ur^red  in 
support  of  the  issuance  of  prohibi- 
tion will  be  examined  in  the  order 
stated  above. 

1.  The  first  is  the  fatally  defect- 
ive nature  of  the  election  petition. 

That  petition  alleges  that  the  pe- 
titioners therein  named  are  **inhab- 
itants,  taxpayers,  and  qualified 
voters  in  the  city  of  New  Bedford." 
This  is  a  suflScient  averment  that 
the  petitioners  had  a  right  to  vote 
for  mayor  at  the  election  in  ques- 
tion in  a  proceeding  of  this  sort, 
where  the  petition,  by  Stat.  1914, 
chap.  783,  §  10  (b),  must  be  filed 
within  two  months  after  the  date  of 
the  election  to  which  it  relates,  in 
view  of  other  requirements  of  law 
as  to  registration 
of   voters    and    the  J'^^J^AS^- 

Well-knOWn  CUS-    election     eoatrst 

toms  of  registrars.  peuti^!^rJ!' 
But  if  the  allega- 
tions were  not  suflScient,  they  might 
be  corrected  by  amendment.  See 
Tucker  v.  Fisk,  154  Mass.  574,  578, 
28  N.  E.  1051;  Dartmouth  v.  Bris- 
tol  County,  153  Mass.  12,  26  N.  K 
425;  Crafts  v.  Sikes,  4  Gray,  194, 
64  Am<  Dec.  62.  The  decisions  re- 
lied on  by  the  petitioner  need  not 
be  reviewed.  They  are  by  courts  of 
other  jurisdictions,  where  doubtless 
the  policy  of  the  law  is  more  insist- 
ent upon  niceties  of  pleading:  than 
it  is  in  this  commonwealth. 

2.  The  second  ground  urged  by 
the  petitioner  is  that  the  respond- 
ents have  not  been  legally  assigned 
as  the  three  judges  to  hear  election 
petitions  in  accordance  with  the 
statute,  and  hence  are  without  ju- 
risdiction in  the  premises. 

The  words  of  Stat.  1914,  chap. 
788,  §  10  (c),  are  that  "election  pe- 
titions .  .  .  shall  be  heard  and 
determined  by  three  justices  of  the 
superior  court  who  shall  each  year, 
immediately  following  the  annua! 
state  election,  be  assigned  by  tiie 
chief  justice  of  said  court  for  the 
hearing  and  determination  of  all 
matters  arising  under  election  pe- 
titions during  the  ensuing  year." 


ASHLEY  V.  WAIT. 
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^        The  annual  state  election  in  1916 
li'as  held  on  November  7.    The  three 
^        judges  were  not  assigned   by  the 
chief  justice  of  the  superior  court 
until  January  27,  1917,  which  was 
the  day  following  the  granting  of 
the  order    by    the    superior   court 
judge  to  the  effect  that  there  was 
reasonable  cause  to  believe  that  a 
corrupt    practice    had    been    com- 
mitted by  the  petitioner.     It  does 
not  appear  that  there  had  been  any 
occasion  for  the  assignment  of  the 
three  judges  earlier  than  this  date, 
or  that  there  had  been  any  sugges- 
tion upon  the  records  of  the  court 
that  any  corrupt  practice  had  been 
committed    in    the   commonwealth. 
The  word  ''shall,*'  as  used  in  this 
statute,  cannot  be  thought  to  have 
compulsory     signification     in     the 
sense  that    the   rights    of   parties 
and    the    public    fail    utterly    of 
possibility  of  enforcement  if  there 
has  been  a  delay   in   making  the 
assignment  of  the  judges.    Impor- 
tant  public    and    private   interests 
ordinarily  are  not  intended  to  be 
made   dependent   wholly   upon   the 
performance  of  a  duty  by  a  pub- 
lic  ofiicer  at  a   given  moment   of 
time.     When   the   word   "shall"   is 
used   for  fixing   the  time  for  the 
performance  of  of&cial  duty,  where 
private  rights  are  not  directly  con- 
cerned, it  commonly  is  construed  to 
be  directory  rather  than  mandato- 
ry.    The  act  imposes  an  imperative 
obligation  upon  the  chief  justice  to 
make  the  assignment.    It  indicates 
the     time    when    the    assignment 
ou£rht  to  be  made.     But  the  juris- 
diction of  the  court  over  the  parties 
is    not  impaired  if  the  assignment 

B.^otio— <.onte.,  ?^  thc  thrco  judges 
— ai.i»i»ointinent  of  IS  made  m  season 
j«.«i«r^.  ^  perform  the  du- 

ties established  by  the  statute. 
Cheney  v.  Coughlin,  201  Mass.  204, 
211,  212,  87  N.  E.  744,  where  earlier 
cases  of  this  and  other  courts  are 
collected  and  reviewed.  Rutter  v. 
White,  204  Mass.  69,  90  N.  E.  401 ; 
Pevey  v.  Aylward,  205  Mass.  102, 
91  N.  E.  815;  Rea  v.  Everett,  217 
llass.  427,  and  cases  cited  at  4S0, 
105   N.  E.  618. 


It  follows  that  the  respondents 
are  not  without  jurisdiction  on  this 
ground  to  consider  the  election  pe- 
tition. 

3.  It  is  argued  that  the  Corrupt 
Practices  Act  is  unconstitutional  on 
several  grounds. 

(a)  The  provision  that  three 
judges  of  the  superior  court  "for 
the  hearing  and  determination  of  all 
matters  arising  under  election  pe^ 
titions  during  the  ensuing  year," 
"shall  each  year,  immediately  fol- 
lowing the  annual  state  election," 
"be  assigned  by  the  chief  justice  of 
said  court,"  does  not  contravene 
chap.  2,  §  1,  art.  9,  of  the  Constitu- 
tion, to  the  effect  that  "all  judicial 
officers  .  .  .  shall  be  nominated 
and  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of 
the  council." 

The  election  petitions  established 
by  the  Corrupt  Practices  Act  are 
proceedings  in  the  superior  court. 
The  act  provides  that  all  election 
petitions  shall  be  brought  in  the 
superior  court  in  the  county  of  Suf- 
folk, that  they  can  be  brought  only 
by  permission  granted  by  a  superior 
court  judge  ..iter  an  ex  parte  pre- 
liminary hearing,  and  that  they 
shall  be  entered  in  a  separate  docket 
by  the  clerk  of  the  superior  court 
for  Suffolk  county.  They  are  to 
be  heard  and  determined  by  three 
judges  of  the  superior  court.  From 
beginning  to  end  the  matter  is  con- 
ducted by  the  judges,  recorded  upon 
the  records,  and  the  papers  are 
kept  in  the  custody  of  the  clerk,  of 
the  superior  court.  No  new  court 
is  established.  No  new  tribunal  is 
created.  A  new  ,„.,„^^_« 
kmd  of  procedure  pointment— 
is  created.  In  some  ""*"''  '"•'*"' 
respects  the  practice  is  regulated 
in  considerable  detail,  and  is  made 
radically  different  from  that  here- 
tofore prevailing  in  more  familiar 
classes  of  litigation.  But  the  juris- 
diction is  conferred  upon  an  exist- 
ing court. 

The  legislature  may  provide  that 
particular  causes  may  be  tried  be- 
fore one  or  more  judges  of  any 
court.     The    history    of   statutory 


1468 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


changes  respecting  the  trial  of  in* 
dictoients  for  capital  offenses,  from 
the  original  requirement  that  all 
such    trials    must   be    before    this 

court  sitting  in 
cJiJi;^?*''""       banc,  to  the  present 

provision  that  they 
be  had  before  a  single  judge  of  the 
superior  court,  is  an  illustration  of 
the  power  of  the  legislature  in  this 
regard.  Com.  v.  Phelps,  210  Mass. 
78,  37  L.R.A.(N.S.)  567,  96  N.  E. 
349,  Ann,  Cas.  1912C,  1119.  The 
authority  of  the  legislature  to  trans- 
fer jurisdiction  from  justices  of  the 
peace  to  the  judges  of  the  police 
court  and  conferring  upon  the  lat- 
ter a  new  name  was  confirmed  by 
Wales  V.  Belcher,  3  Pick.  508. 
Brien  v.  Com.  5  Met.  508.  It  was 
held  in  Dearborn  v.  Ames,  8  Gray, 
1,  that  jurisdiction  over  insolvency 
matters,  previously  vested  in  elect- 
ive officers  whose  election  was  pro- 
vided for  by  the  Constitution, 
might  be  transferred  to  a  regularly 
constituted  court. 

Tliere  are  numerous  instances 
where  the  hearings  must  be  had 
before  two  or  more  judges.  Allu- 
sion has  already  been  made  to 
trials  of  capital  cases.  Jurisdiction 
was  conferred  by  Rev.  Laws,  chap. 
201,  §  2,  upon  three  judges  of  the 
superior  court,  to  hear  claims 
against  the  commonwealth  in  ex- 
cess of  $1,000.  Provision  is  made 
by  Rev.  Laws,  chap.  157,  §  5,  for 
trial  of  certain  civil  causes  before 
three  judges  of  the  superior  court. 
The  assignments  of  the  judges  to 
hold  the  court  in  all  these  cases 
must  of  necessity  be  made  by  the 
chief  justice.  It  is  expressly  pro- 
vided by  Stat.  1912,  chap.  649,  §  8, 
that  the  three  judges  of  the  munici- 
pal court  of  the  city  of  Boston,  to 
hold  that  appellate  division  of  that 
court  thereby  established,  shall  "be 
designated  from  time  to  time  by  the 
chief  justice"  of  that  court.  It  nev- 
er has  been  suggested  in  any  of  the 
numerous  cases  which  have  been 
appealed  from  the  appellate  division 
of  that  court  that  there  was  any- 
thing unconstitutional  in  its  organi- 
zation.    The  most  ancient  and  fa- 


miliar illustration  of  division  of 
work  is  in  the  supreme  judicial 
court,  where  constantly  certain 
justices  are  sitting  as  the  quorum 
of  the  full  court  and  others  are  hold- 
ing court  as  single  justices.  It  re- 
quires no  argument  to  demonstrate 
that  the  designation  of  the  justices 
to  sit  as  the  full  court  is  a  judicial 
duty. 

The  circumstance,  that  under  the 
instant  statute  the  three  judges  as- 
signed are  to  hear  all  the  election 
petitions  brought  during  the  year, 
is  immaterial  in  this  connection.  It 
is  a  well-known  practice  for  the  as- 
signments of  judges  to  specific  du- 
ties to  be  made  for  the  period  of  a 
year. 

It  is  an  appropriate  function  of  the 
office  of  chief  justice  to  make  such 
assignments  as  are  required  by  this 
statute.  It  is  a  detail  in  the  efficient 
administration  of  justice  by  courts 
composed  of  several  judges  that  the 
chief  justice  should  arrange  a  divi- 
sion of  work  among  the  different 
judges  in  such  way  as  to  promote 
the  transaction  of  the  business  of 
the  court  in  the  most  satisfactory 
manner.  It  is  the  performance  of 
a  strictly  judicial  duty. 

No  new  court  is  established  and 
no  new  judges  are  required  by  the 
Corrupt  Practices  Act.  An  existing 
court  is  given  jurisdiction  of  a  new 
kind  of  litigation,  and  provision  is 
made  for  designation  in  the  ordi- 
nary way  of  judges  already  com- 
missioned, to  perform  the  duties 
arising  from  the  new  kind  of  juris- 
diction. The  conclusion  is  impera- 
tive that  the  act  is  not  violative  of 
the  constitutional  requirement  that 
all  judges  shall  be  appointed  by  the 
governor. 

It  is  not  necessary  to  inquire 
whether  the  subject  of  elections  is 
so  much  in  the  nature  of  a  political 
question  that  the  legislature  is  un- 
limited in  its  power  to  establish 
tribunals  and  fix  their  jurisdiction 
to  deal  with  election  to  public  office, 
and  may  even  treat  it  as  an  execu- 
tive or  administrative  function  and 
not  so  judicial  in  character  as  nec- 
essarily to  be  vested  in  the  courts. 


ASHLEY  V.  WAIT. 

{4-9hley  v.  Three  Jimtives,  t28  JTom.  65,  116  N.  B.  961.) 
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See  m  this  connection.  State  v. 
Lewis,  51  Conn.  118;  Williamson  v. 
Lane,  52  Tex.  335;  Lynch  v.  Chase, 
55  Kan.  367,  371,  40  Pac.  666;  State 
3x  rel.  Atty.  Gen.  v.  Hawkins,  44 
3hio  St.  98, 109,  5  N.  E.  228 ;  Ewing 
/.  FiJley,  43  Pa.  384,  390.  Nor  is 
it  necessary  to  consider  whether  the 
principle  of  Young  v.  Blaisdell,  138 
Mass.  344,  may  be  applicable. 

(b)  The  right  of  trial  by  jury, 
%s  secured  by  the  Constitution,  is 
not  denied  by  the  act.  The  Declara- 
tion  of   Rights    by   art.    15   holds 

sacred  the  right  to 
^?.*i«^-l*"^"'^"      a     trial     by     jury, 

??e"rHoD"*  "i^       ^'1       contro- 

versies    concerning 
property  and  in  all  suits  between 
two  or  more  persons,  except  in  cases 
in  which  it  has  heretofore  been  oth- 
BTways  used  and  practised."    It  was 
decided  in  Atty.  Gen.  v.  Sullivan, 
163  Mass.  446,  451,  452,  28  L.R.A. 
455,  40  N.  E.  843,  that  a  public  of- 
fice like  that  of  mayor  is  not  "prop- 
erty," as  that  word  is  used  in  the 
Declaration   of   Rights.     A   public 
jffice  does  not  possess  the  attributes 
3l   private    property.      Any    office 
created  by  the  general  court,  and 
not  established  by  name  or  tenure 
by  the  Constitution,  "may  be  regu- 
lated, limited,   enlarged,  or  termi- 
nated by  law,  as  public  exigency  or 
policy     may     require."       Taft     v. 
Adams,  3  Gray,  126,  130.    A  public 
office  is  not  the  private  property 
>f  the  person  elected  to  it.     It  is 
i  public  trust,  to  be  held  and  ad- 
ninistered  entirely  and  absolutely 
^or  the  benefit  and  in  the  interest 
>f  the  people.     This  rule  prevails 
generally.    Atty.  Gen.  ex  rel.  Rich  v. 
Fochim,  99  Mich.  358,  367,  23  L.R.A. 
599,  41  Am.  St.  Rep.  606,  58  N.  W. 
511;  People  ex  rel.  Devery  v.  Coler, 
173  N.  Y.  103,  65  N.  E.  956 ;  Prince 
r.  Skillin,  71  Me.  361,  365,  36  Am, 
lep.  325;  Donahue  v.  Will  County, 
LOO  111.  94 ;  Taylor  v.  Carr,  125  Tenn. 
J35, 141  S.  W.  745,  Ann.  Cas.  1913C, 
L65;  Mason  v.  State,  58  Ohio  St. 
50,  41  L.R.A.  291,  50  N.  E.  6;  Moore 
r.  Strickling,  46  W.  Va.  515,  518,  50 
L,.R.A.  279,  33  S.  E.  274;  State  v. 
Douglas,  26  Wis.  428,  432,  7  Am. 


Rep.  87 ;  Hawkins  v.  Roberts  &  Son, 
122  Ala.  130, 27  So.  327 ;  Gray  v.  Mc- 
Lendon,  134  Ga.  224,  251,  252,  67 
S.  E.  859.  Therefore,  it  follows  that 
BO  far  as  concerns  the  question  of 
property  no  jury  trial  need  be  pro- 
vided in  trials  as  to  the  title  to  a 
public  office. 

The  right  to  vote  also  is  in  its 
nature  political,  and  not  property. 
Kinneen  v.  Wells,  144  Mass.  497,  59 
Am.  Rep.  105,  11  N.  E.  916;  Cooley, 
Const.  Lim.  7th  ed.  901.  See  cases 
collected  in  1  L.R.A.  111,  note. 

The  election  petition  provided  by 
the  Corrupt  Practices  Act  is  not  a 
"suit  between  two  or  more  persons" 
in  the  sense  in  which  those  words 
are  used  in  the  Declaration  of 
Rights.  The  right  to  contest  an 
election  in  the  manner  and  to  the  ex- 
tent set  forth  in  the  instant  statute 
is  not,  either  in  form  or  in  substance, 
a  common-law  right.  It  is  not  in 
its  essence  a  controversy  between 
two  parties  in  the  sense  of  ordinary 
litigation.  It  is  in  its  nature  an  in- 
quiry into  the  purity  of  the  election. 
A  corrupt  practice  is  defined  by  § 
368  of  the  act  as  amended.^ 

The  election  petition  must  be  con- 
fined to  a  request  for  an  investiga- 
tion respecting  th^  matters  enumer- 
ated in  this  section  of  the  act.  It 
must  be  brought  by  five  persons, 
whose  only  qualification  as  petition- 
ers is  that  they  were  voters  quali- 
fied by  law  to  vote  at  the  election 
as  to  which  complaint  is  made. 
They  have  no  private  interest  to 
subserve.  The  purity  and  freedom 
of  elections  are  fundamental  in  a 
republican  form  of  government. 
Scarcely  anything  can  be  conceived 
of  more  vital  to  the  public  welfare 
than  free  and  honest  elections.  An 
election  petition  cannot  be  brought 
without  leave  first  obtained  from  a 
judge,  who  must  certify  after  hear- 

^  The  provisions  referred  to  are  as  fol- 
lows: "A  candidate  shall  be  deemed  to 
have  committed  a  corrupt  practice  who 
shall,  either  by  himself  or  by  another, 
violate  the  provisions  of  section  three 
hundred  and  forty-eight  relative  to  the 
expenditure  of  money  in  excess  of  the 
amounts   therein   authorized;    who   shall 
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ing  that  he  is  satisfied  that  there  is 
reasonable  cause  not  only  to  believe 
that  a  corrupt  practice  was  com- 
mitted with  reference  to  the  partic- 
ular election,  but  also  that  upon 
the  evidence  obtainable  the  corrupt 
practice  may  be  successfully  proved. 
An  election  petition  once  entered  in 
court  cannot  be  discontinued  without 
the  consent  of  the  attorney  general. 
§  366.  The  judgment  entered  at  the 
conclusion  of  the  proceeding,  if  a 
corrupt  practice  is  found  to  have 
been  committed,  is  not  in  the  nature 
of  a  remedy  for  a  private  wrong, 
but  a  vindication  of  an  outrage  upon 
the  public  and  a  purging  of  public 
office  from  a  foul  stain.  The  elec- 
tion is  to  be  declared  void,  and  the 
respondent  ousted  from  office  and 
the  office  declared  vacant.  Section 
369,  as  amended  by  Stat.  1914,  chap. 
783,  §  10.  The  whole  proceeding, 
throughout,  is  public  rather  than 
private  in  character.  It  is  in  the 
nature  of  a  quo  warranto  proceed- 
ing.    The  public,  instead  of  being 

represented  at  the 
initiatory  stages  by 
the  attorney  gener- 
al, is  in  effect  represented  by  the 
five  voters,  acting  not  wholly  upon 
their  own  volition,  but  upon  authori- 
zation from  the  court ;  and  after  the 
bringing  of  the  petition  the  attor- 
ney general  has  a  limited  control 
over  the  proceedings.  It  is  no  more 
a  suit  between  persons  than  is  a 
petition  for  quo  warranto,  which  in 
Atty.  Gen.  v.  Sullivan,  163  Mass. 
446,  451,  28  L.R.A.  455,  40  N.  E. 
843,  was  held  not  to  be  such  suit. 
In  this  respect  the  case  at  bar  is 
governed  by  that  decision,  and  the 


— ortininal 
proceedlnflT. 


make  a  false  return  in  any  statement  filed 
in  accordance  with  sections  three  hundred 
and  sixty-two  and  three  hundred  and  six- 
ty-three of  this  act;  who  shall,  either  by 
himself  or  another,  pay  or  give,  or  di- 
rectly or  indirectly  promise  to  a  voter  any 
g:ift  or  reward  to  influence  his  vote  or  to 
induce  him  to  withhold  his  vote;  who 
shall,  either  by  himself  or  another,  aid 
or  abet  a  person,  who  is  not  entitled  to 
vote,  in  voting  or  attempting  to  vote  at 
a  primary  or  election,  or  in  voting  or  at- 
tempting to  vote  under  a  name  other  than 
his  own,  or  in  casting  or  attempting  to 


petitioner  has  suffered  no  legal 
wrong  in  being  denied  a  trial  by 
jury.  Kansas  v.  Ziebold,  123  U.  S. 
623,  673,  31  L.  ed.  205,  214,  8  Sup. 
Ct.  Rep.  273.  See  also  Carleton  v. 
Rugg,  149  Mass.  550,  5  L.R.A.  193, 
14  Am.  St.  Rep.  446,  22  N.  E.  55. 
Since  this  is  not  a  pursuit  of  an  in- 
dividual right,  but  essentially  an  in- 
quest into  a  matter  of  public  import, 
it  does  not  come  within  the  defini- 
tion of  suit  given  in  Worcester  Col- 
or Co.  V.  Henry  Wood's  Sons  Ca 
209  Mass.  105,  95  N.  E.  392. 

(c)  The  election  petition  is  not 
criminal  in  its  form.  It  is  expressly 
provided  that  such  petitions  shall 
be  governed  by  the  rules  of  equity 
practice  and  procedure,  so  far  as 
applicable,  in  the  absence  of  special 
rules  of  court.  The  act  makes  dis- 
tinct provisions  in  other  sections 
for  criminal  prosecutions,  and  th€ 
election  petition  throughout  is 
treated  as  civil  in  its  nature.  Since 
it  is  in  the  nature  of  a  quo  warranto, 
it  is .  a  civil  proceeding  and  not  a 
criminal  prosecution.  That  has  been 
decided.  Atty.  Gen.  v.  Sullivan,  16S 
Mass.  446,  449,  28  L.R,A.  455,  40 
N.  E.  843;  Ames  v.  Kansas,  111  U. 
S.  449,  460,  28  L.  ed.  482,  487.  4 
Sup.  Ct.  Rep.  437.  See  also  State 
ex  rel,  Brandt  v.  Thompson,  91 
Minn.  279,  97  N.  W.  887,  and  State 
ex  rel.  Broatch  v.  Moores,  56  Neb. 
1,  76  N.  W.  530.  But  it  is  contended 
that  a  punishment  criminal  and  in- 
famous in  its  nature  is  iniix)sed  by 
the  act,  and  hence  that  it  is  ob- 
noxious to  art.  12  of  the  Declaration 
of  Rights,  which  guarantees  a  trial 
by  jury  in  such  cases.  It  is  pro- 
vided by  §  497  of  the  act  as  amended 


cast  raore  than  one  ballot;  who  shall,  ci- 
ther by  himself  or  another,  fraudalenUy 
and  wilfully  obstruct  and  delay  a  vottr; 
who  shall,  either  by  himself  or  another. 
interfere  with,  hinder  or  prevent  an  elec- 
tion officer  from  performing  his  duties, 
forge  an  indorsement  upon,  or  alter,  de- 
stroy or  deface  a  ballot;  or  -who  shaiL 
either  by  himself  or  another,  tamper  wWi 
or  injure  or  attempt  to  injure  any  voting 
machine  or  ballot  box  to  be  used  or  bein^r 
used  in  an  election,  or  shaU  prevent  or 
attempt  to  prevent  the  correct  op»atioQ 
of  such  machine  or  box.'' 


ASHLEY  V.  WAIT. 

(Ashley  v.  Thne  Justices,  *<i8  ilass.  63,  110  y.  E.  961.) 
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)y  Stat.  1914,  chap,  783,  §  12,  that 
'whoever  is  found  by  final  judg- 
nent  upon  an  election  petition  .  .  • 
;o  have  committed  a  corrupt  prac- 
ice,  and  shall,  in  accordance  with 
such  finding,  forfeit  the  office  to 
vhich  he  has  been  elected,  or  who- 
?ver  is  convicted  in  a  criminal  pro- 
ceeding of  violating  any  provision  of 
aw  relating  to  corrupt  practices  in 
elections  shall  be  disqualified  as  a 
/oter  for  a  period  of  three  years 
following  the  date  of  his  conviction, 
ind  shall  be  deemed  ineligible  to 
lold  public  office  for  the  said  peri- 
)d." 

It  is  urged  that  deprivation  of  the 
:ight  to  vote  and  to  hold  public  of- 

lice  for  a  period  of 
three  years,  as  a 
consequence  of  the 
inding  of  a  corrupt  practice  having 
3een  committed  by  the  defendant 
n  an  election  petition,  is  a  criminal 
)r  infamous  punishment. 

This  question  must  not  be  treated 

yy  itself  alone,  but  must  be  consid- 

!5red   in  connection   with  the  40th 

imendment    to     the    Constitution, 

vhich    became   operative   in    1912. 

rhat  amendment  added  a  new  class 

o  those   citizens  from  whom   the 

•ight  of  franchise  is  withheld   by 

irt.  3  of  the  amendments,  namely, 

'persons  temporarily  or  permanent- 

y  disqualified  by  law  because  of  cor- 

upt   practices   in  respect  to   elec- 

ions."     The  effect  of  this  amend- 

nent  was  to  confer  upon  the  general 

ourt  power  to  declare  by  general 

iw  disfranchisement  as  an  accom- 

animent  to  the  commission  of  cor- 

upt  practices  in  elections.     It  did 

ot  confine  or  limit  its  powers  in 

his  respect  to  tlie  establishment  of 

he    fact    of    corrupt    practice    by 

riminal  rather  than  by  civil  pro- 

Bedings.     It  conferred  by  implica- 

ion  the  power  in  broad  terms.    It 

ave  ample  discretion  to  the  legis- 

iture  as  to  the  means  to  be  em- 

loyed  for  the  ascertainment  of  the 

let,  by  any  constitutional  means, 

I  a  corrupt  practice  having  been 

>mmitted.    It  authorized  the  legis- 

ture    to    attach   disfranchisement 

\  one  who  hr.d  been  found  by  any 


constitutional  means,  to  have  vio- 
lated his  public  duty  by  corrupt 
practices.  It  places  disfranchisement 
for  corrupt  practices  in  connection 
with  elections  upon  the  same  foot- 
ing as  disfranchisement  because  of 
being  a  pauper  or  under  guardian- 
ship. Manifestly,  a  trial  by  jury  is 
not  required  to  determine  whether 
one  shall  be  a  pauper  or  placed  un- 
der guardianship,  simply  because 
deprivation  of  the  right  to  vote  fol- 
lows as  a  result  of  that  status.  See 
Re  Dowdell,  1G9  Mass.  TiST,  61  Am. 
St.  Rep.  290,  47  N.  E.  1033;  Sporza 
V.  GeiTOan  Sav.  Bank;  192  N.  Y.  8, 
84  N.  E.  406.  Pauperism  and 
guardianship  as  matter  of  common 
knowledge  have  been  generally  es- 
tablished by  proceedings  in  which 
there  is  no  trial  by  jury.  The  cir- 
cumstance that  the  40th  amend- 
ment does  not  automatically  attach 
disqualification  from  voting  to  all 
persons  found  to  have  committed 
corrupt  practices,  but  leaves  that 
matter  to  be  settled  from  time  to 
time  by  general  law,  gives  no  addi- 
tional constitutional  rights  to  the 
individual.  He  cannot  demand  on 
that  account,  as  a  constitutional 
right,  that  this  matter  be  settled  by 
a  jury  when  he  is  not  otherwise  en- 
titled to  it.  Therefore,  it  is  needless 
to  consider  the  bearing  in  this  con- 
nection of  United  States  v.  Waddell, 
112  U.  S.  76,  28  L.  ed.  673,  5  Sup. 
Ct.  Rep.  35;  Ex  parte  Wilson,  114 
U.  S.  417,  29  L.  ed.  89,  5  Sup.  Ct. 
Rep.  985,  4  Am.  Crim.  Rep.  283,  and 
People  ex  rel.  Akin  v.  Kipley,  171 
111.  44,  72,  41  L.R.A.  775,  49  N.  E. 
229,  relied  on  by  the  petitioner,  or 
to  discUvSS  whether  deprivation  of 
the  right  to  vote  and  to  hold  oiiice^ 
as  an  isolated  factor,  without  the 
imposition  of  fine  or  imprisonment, 
constitutes  infamous  punishment. 

Of  course  the  legislature  cannot, 
by  a  mere  change  of  name  or  of 
form,  convert  that  which  is  in  its 
nature  a  prosecution  for  a  crime  in- 
to a  civil  proceeding,  and  thus  de- 
prive parties  of  their  right  to  a  trial 
by  jury.  The  Constitution  cannot 
thus  be  trifled  with.  Stockbridge  v. 
Mixer,  215  Mass.  415, 102  N.  E.  646. 
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But  there  is  nothing  to  prevent  the 
legislature  from  enlarging  proceed- 
ings and  remedies  in  their  nature 
civil,  so  as  to  include  new  matters  of 
the  same  general  character. 
Brown's  Case,  173  Mass.  498,  53  N. 
E.  998;  Young  v.  Blaisdell,  138 
Mass.  344 ;  Renado  v.  Lummus,  205 
Mass.  155,  158,  91  N.  E.  144.  In 
view  of  the  principles  declared  in 
Atty.  Gen.  v.  Sullivan,  163  Mass. 
446,  and  Ames  v.  Kansas,  111  U.  S. 
449,  28  L.  ed.  482,  4  Sup,  Ct.  Rep. 
437,  and  in  other  cases  before  cited, 
it  is  unnecessary  to  examine  State 
ex  rel.  Schumacher  v.  Llarkham,  160 
Wis.  431,  152  N.  W.  161,  s.  c.  162 
Wis.  55,  155  N.  W.  917,  and  kindred 
decisions,  or  to  determine  whether, 
in  the  light  of  differing  constitu- 
tional provisions,  they  are  inconsist- 
ent with  the  conclusion  here 
reached. 

(d)  Nothing  contrary  to  the  Con- 
stitution is  perceived  in  the  further 
provision  that  one  found  to  have 
committed  corrupt  practices  shall 
be  deemed  ineligible  to  hold  public 
office.  The  privilege  of  voting  is  so 
closely  connected  with  the  right  to 
hold  office  that  power  to  deprive  of 
the  former  may  well  include  the 
latter.  See  opinion  of  Justices,  7 
Mass.  523;  State  ex  rel.  Ferine  v. 
Van  Beek,  87  Iowa,  569,  19  L.R.A. 
622,  43  Am.  St  Rep.  397,  54  N.  W. 
525;  State  ex  rel.  Off  v.  Smith,  14 
Wis.  497.  Moreover,  the  power  of 
the  legislature  to  determine  the 
qualifications  required  of  those 
elected  to  fill  municipal  offices  is 
ample,  and  need  not  be  uniform 
throughout  the  commonwealth. 
Graham  v.  Roberts,  200  Mass.  152, 
154,  155,  85  N.  E.  1009;  Cole  v. 
Tucker,  164  Mass.  486,  29  L.R.A. 
668,  41  N.  E.  681.  It  follows  that 
the  act  imposes  no  unconstitutional 
limitations  upon  the  right  to  vote  or 
to  hold  office. 

(e)  It  is  not  open  to  serious  ques- 
tion that  the  acts  described  in  the 
statute  as  corrupt  practices  are  well 
within  the  scope  of  those  words  as 
used  in  the  40th  amendment. 

(f)  The  provision  that  election 
petitions  shall  be  entered  in  the  su- 


perior court  in  Suffolk  county  is  not 
violative  of  any  constitutional  pro- 
vision. The  general  court  is  given 
full  power  and  authority  by  chap.  1, 
§  1,  art.  3,  of  the  Constitution,  'to 
erect  and  constitute  judicatwies 
and  courts  of  record  or  other 
courts." 

This  ample  grant  includes  by 
necessary  implication  power  to  fix 
the  territorial  limits  within  which 
such  courts  shall  exercise  jurisdic- 
tion and  the  places 
in  which  they  shall  TniH^l.  *"* 
be  held.  Having 
created  by  the  instant  statute  a  new 
kind  of  civil  litigation,  there  is  no 
basis  in  the  Constitution  for  limit- 
ing the  right  of  the  legislature  to 
say  that  such  causes  shall  be  en- 
tered in  Suffolk  county,  where  the 
superior  court  always  is  in  session. 
The  right  of  the  petitioner  "to  ob- 
tain right  and  justice  freely,"  as 
guaranteed  by  art.  11  of  the.  Decla- 
ration of  Rights,  is  not  impaired 
thereby.  The  superior  court  being 
a  court  of  general  jurisdiction, 
there  is  nothing  to  prevent  the  re- 
spondents, in  the  exercise  of  their 
discretion,  from  hearing:  election 
petitions  where  the  public  interests 
require. 

(g)  It  follows  from  what  has 
been  said,  without  further  discus- 
sion, that  there  is  nothing  in  the 
challenged  portions  of  the  act  which 
is  in  conflict  with  art.  9  of  the  Dec- 
laration of  Rights  to  the  effect  that 
"all  elections  ought  to  be  free;  and 
all  the  inhabitants  of  this  common- 
wealth, having  such  qualifications 
as  they  shall  establish  by  their 
frame  of  government,  have  an 
equal  right  to  elect  officers,  and  to 
be  elected,  for  public  employ- 
ments." The  whole  purpose  of  the 
act  is  to  promote  and  insure  the 
freedom  of  elections  by  discour- 
aging the  improper  influence  of 
elections  and  the 
pollution  of  the  bal-  JitSiiffSrio— 
lot  through  corrupt  J?i:;?JI,U. 
practices. 

(h)  The  contention  that  the  peti* 
tioner  is  denied  the  equal  protectioB 
of  the  laws  is  untenable.    It  is  ele- 


ASHLEY 

(Ashley  V,  Three  Juttices,  2 

mentary  that  the  general  court  may 
make  reasonable  classifications  in 
selecting  the  subjects  of  legislation 
and  determining  what  shall  be  in- 
cluded within  designated  inhibi- 
tions. Such  classification  does  not 
violate  the  constitutional  require- 
ment for  equal  protection  of  the 
laws,  unless  "plainly  and  grossly  op- 
pressive and  unequal,  or  contrary  to 
common  right."  Oliver  v.  Washing* 
ton  Mills,  11  Allen,  268,  279. 
A  classification,  general  in  its  na- 
ture, will  not  be  held  to  .be  unequal 
when  there  appears  to  be  reason- 
able ground  for  it,  but  only  when 
it  seems  to  he  simply  arbitrary, 
based  upon  no  sound  distinction, 
and  not  founded  upon  any  natural 
difference  or  rational  discrimi- 
nation. See  Com.  v.  Libbey,  216 
Mass.  356,  358,  49  L.R.A.(N.S.) 
379, 103  N.  E.  928,  Ann.  Cas.  1915B, 
659;  Young  v.  Duncan,  218  Mass. 
346,  353,  106  N.  E.  1;  Bogni  v. 
Perotti,  224  Mass.  152,  157,  L.R.A. 
1916F,  831, 112  N.  E.  853 ;  Tax  Comr. 
V.  Putnam  (Trefry  v.  Putnam)  227 
Mass.  522,  L.R.A.1917F,  806,  116 
:N.  E.  904,  and  cases  cited  in.  each  of 
these  decisions.  It  is  impossible, 
in  the  nature  of  things,  to  remove 
:&om  office  as  a  consequence  of  cor* 
rupt  practices  any  except  those  who 
have  been  dected.  Disfranchise- 
ment and  ineligibility  to  hold  office 
attach  equally  to  everybody  con* 
victed  of  the  violation  of  the  crimi- 
nal provisions  of  the  act.  The  cir- 
cumstance that  no  like  civil  pro- 
ceeding is  provided  against  defeated 

candidates  for  pub- 
c«tiNtitnaoB*i  lie  office  does  not 
l^tl^S^ut^""^""    render  the  act  un^ 

Trnu:.l!il:iar^'  ?}l«al  in  *  constitu- 
««aiii«iate.  tioual    sense.      The 

successful  perpetra- 
tion of  a  wrong  ordinarily  is  pun- 
ished in  law  by  a  more  severe  pen- 
alty than  a  thwarted  attempt  to 
commit  the  same  wrong.  This  is 
true  even  in  prosecutions  for  crimes, 
although  the  moral  turpitude  may 
be  as  great  in  one  case  |is  in  the 
other. 

(i)  There  is  no  constitutional  in- 
equality    in     the     provif«ion     that 
8  A.L.R.— 9.;. 
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election  petitions  shall  be  brought 
and  may  be  heard  in  Suffolk  county, 
while  prosecutions  for  criminal  vio- 
lation of  the  Elec-  .^e«««  •# 

tion    Laws    must    be    oiirereat  i>r«- 

in  the  county  •*•«*"»-• 
where  the  crime  is  alleged  to  have 
been  committed.  Misdemeanors 
may  be  ti*ied  and  finally  disposed  of 
in  local  courts,  while  felonies  of  a 
certain  mai  litude  can  be  disposed 
of  finally  only  at  the  county  seat, 
even  upon  plea  of  guilty.  Similar 
differences  as  to  places  of  trial  are 
found  between  the  probate  courts, 
the  land  court,  the  superior  court* 
and  the  supreme  judicial  court  sit-o 
ting  at  nisi  prius. 

(j)  The  limitation  in  §  371  of  the 
act  as  amended  by  Stat.  1914,  chap. 
783,  §  11,  excepting  from  its  opera** 
tions  elections  of  town  officers  in 
towns  of  less  than  10,000  inhab^ 
itants,  does  not  impair  the  consti- 
tutional validity  of  the  act.  The 
New  England  town  meeting  system 
of  elections  and  government  in  com- 
paratively small  conomunities  is 
proverbial  as  one  of  the  finest  illus- 
trations of  practical  democracy. 
The  intimate  knowledge  that  each 
voter  in  such  comparatively  small 
communities  is  likely  to  possess, 
touching  the  honesty  and  general 
qualifications  of  his  fellows  and  of 
all  candidates  for 
election  to  public  ;nrwS-'«'A\re"r.r' 
office  well  may  iiave 
been  regarded  as  the  best  security 
against  political  corruption.  The 
difference  in  this  respect  between 
lai^ge  and  small  municipalities 
furnishes  a  manifestly  reasonable 
line  of  demarcation.  The  precise 
point  at  which  that  line  is  drawn  in 
the  present  instance  clearly  is  not 
irrational.  Cole  v.  Tucker,  164 
Mass.  486,  29  URJl.  668,  41  N.  E. 
681 ;  Opinion  of  Justices,  138  Mass. 
601,  603;  Cunningham  v.  Cam- 
bridge, 222  Mass.  574,  577,  111  N.  E. 
409,  Ann.  Cas.  1917C,  1100; 
Brown's  Case,  173  Mass.  498,  53  N. 
JB.  998;  Hayes  v.  Missouri,.  120  U  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep. 
350;  Mallett  v.  North  Carolina,  ISi 
U.  S.  589,  45  L.  ed.  1015,  2i  Sno. 


1474 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R* 


<>on»tltatlon«.l 


Ct.  Rep.  730,  15  Am.  Crim.  Rep. 
241;  Ocampo  v.  United  States,  234 
U.  S.  91,  58  L.  ed.  1231,  34  Sup.  Ct. 
Rep.  712. 

(k)  The  act  is  not  in  derogation 
of  the  constitutional  powers  of  the 
supreme  judicial  court.  It  is  not 
necessary  to  discuss  this  subject  at 
large.  This  court  is  recognized  as 
the  court  of  highest  final  decision 
by  §  10  (d)  of  said  chap.  783.  It 
is  not  necessary  to  determine  the 
extent  or  nature  of  the  powers  of 
this  court  to  correct  errors  of  law 
committed  by  the  judges  of  the  su- 
perior court,  if  in  any  case  there 
should  be  an  unreasonable  refusal 

to  report  a  ques- 
tion to  this  court. 
This  conclusion 

does  not  shake  in 
any  degree  what  was  said  by  Chief 
Jtistiee  Shaw  in  Com.  v.  Anthes,  6 
Gray,  185,  232-286,  as  to  the  basis 
in  the  Constitution  for  the  supreme 
judicial  court  and  the  scope  of  its 
general  powers.  The  strength  of 
that  discussion  and  reasoning  stands 
.    unimpaired. 

(1)  The  act  is  not  in  conflict  with 
any  provision  of  the  Federal  Consti- 
tution. 

The  trial  by  jury  secured  by  the 

7th  Amendment  to  the  Federal  Con- 

«  .      ,       stitution         relates 

Jary— Federal  •^v«v*«v*vr*.  *,^  ^.v^w 

4;oniitttafion>       only  to  the  courts 

-fteooart-.  ^f  ^^^  United 

States.    Bothwell  v.  Soston  Elev.  R. 

Co.  216  Mass.  467,  and  cases  cited 

at  page  471,  L.R.A.1917F,  167,  102 

N.  E.  666,  Ann.  Cas.  1914D,  276; 

Walker  v.  Sauvinet,  92  U.  S.  90,  23 

L.  ed.  678. 

(m)  Trial  by  jury  is  not  essential 

to  the  due  process  of  law  secured  by 

the  14th  Amend- 
^^e  p^ceo  of    jyj^yjt  tQ  ti^g  United 

States  Constitution. 
Montana  Co.  v.  St.  Louis  Min.  & 
Mill.  Co.  152  U.  S.  160,  171,  38  L. 
ed.  398,  400,  14  Sup.  Ct.  Rep.  506; 
Re  Dowdell,  169  Mass.  387,  61  Am. 
St.  Rep.  290,  47  N.  E.  1033.  The 
instant  act  purports  to  afford  to 
all  defendants  in  election  petitions 
a  full  and  fair  trial  before  impartial 
judges  according  to  fixed  laws,  ap- 


plicable alike  to  all  persons  similarly 
situated.  This  is  a  suflScient  com- 
pliance with  the  14th  Amendments 
Marchant  v.  Pennsylvania  R.  Co. 
163  U.  S.  380,  38  L.  ed.  751,  14  Sup. 
Ct.  Rep.  894. 

(n)  The  right  to  hold  an  elective 
public  ofRce  is  not  a  property  rigrht 
within  the  meaning  of  the  14th 
Amendment  to  the  Federal  Consti- 
tution. If  the  peti- 
tioner should  be  de-  iiuv^oe  pr«!oeM 
posed  from  the  i^^o^ert^ 
office  of  mayor  by 
act  of  the  legislature,  or  by  any 
judicial  proceeding  in  the  courts 
founded  on  such  act,  no  property 
right  secured  by  that  amendment 
would  be  invaded.  That  was  settled 
after  great  deliberation,  with  ample 
review  of  the  authorities  and  a  full 
discussion  of  fundamental  princi- 
ples, in  Taylor  v.  Beckham,  178  U. 
S.  648,  676,  577,  44  L.  ed.  1187, 1199, 
1200,  20  Sup.  Ct.  Rep.  890,  1009; 
Atty.  Gen.  v.  Tillinghast,  203  Mass. 
539,  545,  89  N.  E.  1068,  17  Ann. 
Cas.  449. 

(o)  It  was  said  by  Chief  Justice 
FieM  in  Stone  v.  Smith,  169  Mass. 
413,  34  N.  E.  621:  "It  is  settled 
that  the  right  to  vote  is  not  one  of 
the  privileges  or  immunities  of  citi- 
zens of.  the  United  States  within  the 
meaning  of  art.  14  of  the  Amend- 
ments to  the  Constitution  of  the 
United  States.  United  States  v. 
Cruikshank,  92  U.  S.  642,  23  L.  ed. 
688 ;  United  States  v.  Reese,  92  U.  S. 
214,  23  L.  ed.  663;  Ex  parte  Yar- 
brough,  110  U.  S.  661,  28  L.  ed. 
274,  4  Sup.  Ct  Rep.  152;  Minor  v. 
Happersett,  21  Wall.  162,  22  L.  ed. 
627.''  It  follows  that  the  provisions 
of  the  present  act  as  tb  deprivation 
of  the  right  to  vote  and  to  hold  office 
are  not  in  contravention  of  the 
United  States  Constitution.  Goinn 
v.  United  States,  238  U.  S.  347,  362, 
363,  59  L.  ed.  1340,  1346,  1847, 
L.R.A.  1916A,  1124,  35  Sup.  Ct.  Rep. 
926;  Myers  v.  Anderson,  288  U.  S. 
368,  59  L.  ed.  1349,  35  Sup.  Ct 
Rep.  932. 

(p)  It  was  held  in  Dinan  v.  Swig, 
223  Mass.  516,  112  N.  E.  91,  that  so 
much  of  Stat.  1914,  chap.  783,  §  10, 


ASHLEY 

(Aahleif  v.  Three  Justices,  2 

as  undertakes  to  impose  upon  the 
courts  the  duty  of  inquiry  into  cor- 
rupt i»^ctices  of  members  of  the 
general  court,  was  contrary  to  chap. 
1,  §  S,  art.  10  (and  see  chap.  1,  §  2, 
art.  4),  of  the  Constitution,  which 
makes  each  branch  of  the  general 
court  the  final  juidge  of  the  returns, 
elections,  and  qualiiicatiofns  of  its 
own  members.  It  is  a  well  settled 
principle  of  constitutional  law  that 
one  part  of  a  statute  may  be  con- 
trary to  the  Constitution,  while  the 
rest  may  stand  as  valid,  provided 
the  two  parts  are  distinct  and  in 
their  nature  separable  the  one  from 
the  other,  and  are  not  so  interwoven 
and  mutually  dependent  as  to  re- 
quire the  belief  that  the  legislature 
would  not  have  enacted  the  one  with- 
out the  other. 
iB^anlTin  part-  Warrcu  V.  Charles- 
??i!JIi^de^r!  *^^k.2   Gray,   84, 

98,  99;  Com.  v. 
Petranicb,  183  Mass.  217,  220,  66 
N.  E.  807 ;  Berkshire  County  v. 
Cande,  222  Mass.  87,  90,  91,  109  N. 
E.  838;  Salisbury  Land  &  Improv. 
Co.  V.  Com.  215  Mass.  371,  380,  46 
L.R.A.(N.S.)  1196,  102  N.  E.  619; 
Berea  College  v.  Kentucky,  211  U.  S. 
46,  55,  53  L.  ed.  81,  85,  29  Sup.  Ct. 
Rep.  38 ;  International  Textbook  Co. 
V.  Pigg,  217  U.  S.  91,  113,  54  L.  ed. 
678,  688,  27  L.R.A.(N.S.)  493,  80 
Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103.  It  seems  plain  that  the  pro- 
visions as  to  corrupt  practices  of 
members  of  the  general  court  are 
quite  distinct  and  separable  from 
the  rest  of  the  act,  and  have  no  nee^ 
essary  and  inherent  connection  with 
its  other  parts.  The  section  in  ques- 
tion dealt  with  that  matter  differ* 
ently  from  the  way  in  which  the  act 
dealt  with  other  corru|>t  practises. 
The  legislature  evidently  recognized 
that  they  constituted  two  different 
classes  of  officers  under  the  Consti- 
tution, and  must  be  treated  differ- 
ently. The  failure  of  the  effort  to 
include  members  of  the  legislature 
has  little  connection  with  the  rest 
of  the  statute,  which  can  stand  pre- 
cisely as  enacted  in  its  application 
to  a  large  number  of  highly  import- 
ant   offices.      A    similar    decision 
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upon  this  point  was  made  in  Diehl 
V.  Totten,  32  N.  D.  131,  156  N.  W. 
74,  Ann.  Cas.  1918A,  884. 

It  is  manifest  that  the  election 
petition  against  the  petitioiftr  does 
not  raise  questions  as  to  the  right 
to  free  speech  and  freedom  of  the 
press.  Although  he  has  referred  to 
these  questions,  he  has  not  argued 
them  at  any  length,  and  doubtless 
they  are  not  open  to  him.  McGlue 
V*  Essex  County,  225  Mass.  69,  and 
cases  collected  at  page  60, 113  N.  E. 
742 ;  Rail  &  River  Coal  Co.  v.  Yaple, 
286  U.  S.  338,  349,  69  L.  ed.  607, 
615,  35  Sup.  Ct.  R^.  369.  It  is, 
therefore,  unnecessary  to  consider 
them.  See  Adams  v.  Lanadon,  18 
Idaho,  483,  110  Pac.  280;  State  v. 
Pierce,  163  Wis.  615, 158  N.  W.  696; 
Ex  parte  Harrison,  212  Mo.  88,  16 
L.R.A.(N.S.)  950,  126  Am.  St.  Rep. 
557,  110  8.  W.  709,  15  Ann,  Cas. 
1. 

4.  It  has  been  assumed  in  favor 
of  the  petitioner  in  the  discussion 
thus  far,  but  without  examining 
critically  the  matter  of  remedy,  that 
prohibition  would  be  open  to  him. 
But  it  is  plain  that  the  lourth  geur 
eral  point  urged  by  him — ^namely, 
that,  the  subpoena  having  been  made 
retumaUe  fibEteen  instead  of  four- 
teen days  after  the  ffiing  of  the  peti- 
tion, he  cannot  be  held  to  answer 
the  election  petition — cannot  prop- 
erly be  considered  on  a  petition  for 
a  writ  of  prohibi-  ^  _^ 
tion.      The    princi-  ^^S^Ui^'^ 

pies  which  govern  lSlSSt;{£f«.^'*^ 
the  issuance  of  that 
extraordinary  writ  are  well  settled. 
It  will  not  be  granted  if  the  court 
or  tribunal  against  which  it  is 
sought  has  jurisdiction  of  the  cause 
or  matter  which  it  proposes  to  ad- 
judicate. Prohibition  lies  only  to 
restrain  a  clear  excess  of  jurisdic- 
tion about  to  be  committed  against 
one  who  has  not  submitted  thereto, 
where  there  is  no  other  adequate 
remedy.  It  does  not  issue  to  correct 
or  restrict  errors  or  irregularities  of 
a  tribunal  which  is  acting  within  its 
jurisdiction,  although  ptoceeding 
improperly  in  the  exercise  of  that 
jurisdiction.     It  can  be  invoked  to 
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prevent  a  court  from  exercising  a 
jurisdiction  which  it  does  not  pos- 
sess. It  will  not  be  granted  to 
remedy  the  errors  of  a  judicial  tri- 
bunal acting  within  its  jurisdiction, 
but  lies  only  to  restrain  such  tri- 
bunal from  acting  outside  its  juris- 
diction. Washburn  v.  Phillips,  2 
Met.  296,  298,  299;  Connecticut 
River  R,  Co.  v.  Franklin  County, 
127  Mass.  60,  34  Am.  Bep.  388; 
Hyde  Park  ▼.  Wiggin,  157  Mass.  94, 
99,  31  N.  £.  693 ;  Tehan  v.  Justices 
of  Municipal  Ct.  191  Mass.  92,  77 
N.  E.  313 ;  Welch  v.  Fox,  205  Mass. 
113,  91  N.  B.  146;  Somerville  v. 
Justices  of  Police  Ct.  220  Mass.  393, 
396,  107  N.  E.  937;  Re  Oklahoma, 
220  U.  S.  191,  208,  66  L.  ed.  431, 
486,  31  Sup.  Ct.  Rep.  426.  It  has 
been  held  in  the  application  of  these 
principles  that,  where  a  tribunal  is 
acting  under  an  unconstitutional 
statute,  it  may  thus  be  restrained. 
Connecticut  River  R.  Co.  v.  Frank- 
lin County,  127  Mass.  60,  34  Am. 
Rep.  838.  It  already  has  been 
pointed  out  that  the  election  peti- 
tion here  complained  of  is  pending 
before  a  legally  constituted  court, 
which  has  jurisdiction  over  the  sub- 
ject-matter. The  petitioner  has  ap- 
peared specially  in  answer  to  the 
election  petition  and  has  pleaded 
specially  the  matter  of  which  he 
here  complains.  But  he  brought  his 
present  petition  within  a  few  days 
after  filing  that  special  appearance 
and  plea,  without  waiting  for  the 
superior  court  to  pass  upon  its 
merits.  It  appears  from  the  record 
that  immediately  upon  the  filing  of 


the  present  petition  all -proceedings 
upon  the  election  petition  were  sus- 
pended. The  matters  set  out  in  the 
special  plea  of  the  petitioner  in  the 
election  petition  are  clearly  within 
the  jurisdiction  of  that  court.  It  is 
provided  by  the  Corrupt  Practices 
Act,  §  369,  as  amended  by  Stat 
1914,  chap.  783,  §  10  (d),  that  ''upon 
an  election  petition  the  decision  of 
the  three  justices  of  the  superior 
court  assigned  as  afoi'esaid,  or  of  a 
majority  of  them,  shall  be  final  and 
conclusive  upon  ail  matters  in  con- 
troversy, whether  interlocutory  or 
final,  and  whether  in  matters  of 
iact  or  matters  of  law.  But  the 
said  justices,  or  a  majority  of  them, 
may  in  their  discretion,  after  a  find- 
ing of  facts,  either  of  their  own 
motion  or  at  the  request  of  either 
party,  report  the  case  to  the  su- 
preme judicial  court  for  determina- 
tion by  the  full  court."  Without 
passing  upon  the  scope  or  signifi- 
cation of  these  provisions,  it  is  not 
open  to  question  that  jurisdiction  of 
this  matter  is  vested  in  the  superior 
court.  There  is  no  suggestion  that 
the  petitioner's  special  plea  will  not 
be  considered  on  its  merits  by  the 
superior  court  and  decided  accord- 
ing to  its  view  of  the  law.  It  is  an 
indubitable  result'  of  well-settled 
principles  that  this  point  is  not  €9>eD 
to  the  petitioner  in  this  proceeding. 
Petition  dismissed. 

Dismissed  by  the  Supreme  Court 
of  the  United  States,  November  10, 
1919.  (U.  S.  Adv.  Ops.  1919-20*  p. 
63)  2iM)  U.  S.  652,  68  L.  ed.  1190,  39 
Sup.  Ct.  Rep.  63. 


!^. 


Right  to  Jury 


Ai^NOTATION. 
in  proceeding  for  removal  of  puUie  officer. 


There  seems  to  have  been  no  deci- 
sion, since  the  preparation  of  the  note 
in  3  A.L.R.  282,  with  respect  to  the 
right  to  a  jury  trial  in  a  proceeding  to 
remove  a  public  officer.  The  decision 
in  the  reported  case  (AsmJSY  v. 
Wait)  that  there  is  no  right  to  a 
trial  by  jury  in  such  a  proceeding  has, 
since  the^publication  of  that  note,  be* 
come  final  by  the  dismissal  of  proceed- 


ings for  review.  In  Oklahoma,  it 
.would  seem  from  the  recent  case  of 
Phillips  v.  State  (1919)  75  OkUu  4fc 
181  Pac.  713,  that  proceedings  for  the 
removal  of  a  public  officer  may  be  ini- 
tiated by  an  accusation  by  the  grand 
jury,  and  that  a  jury  trial  is  had  there- 
on. No  question  as  to  the  right  to  a 
jury  was^  however,  determined  in  that 
case.  W.  A.  S. 


COPPER  PROCESS  CO.  v.  CHICAGO  BONDixNG  &  INS.  CO.       1477 

i26i  Fed.  66.) 


COPPER  PROCESS  COMPANY,  Plff.  in  Err., 

V. 

CHICAGO  BONDING  &  INSURANCE  COMPANY. 

Vnit€d  SUUem  Circtiit  Coiii'i  of  AppeaiH,  Third  CirtttU^Jtmuarp  ^,   1020. 

(262  Fed  66.) 

Fraud  —  denial  of  advances  —  fraud  on  bending  company. 

1.  One  having  a  contract  for  purchase  of  pig  iron  from  a  manufacturer 
]»  guilty  of  fraud  when,  in  giving  personal  and  financial  aid  to  the  manu- 
facturer in  securing  a  bond  against  breach  of  the  contract,  it  assures  the 
bonding  company  that  it  has  made  no  advances  to  the  manufacturer  under 
the  contract,  when  in  fact  it  has  permitted  a  large  amount  of  its  funds  to 
be  placed  to  the  credit  of  the  manufacturer  in  a  bank,  which  fact  the  bank 
uses  to  aid  in  establishing  its  reliability. 

[See  note  on  this  questioti  beginning  on  page  1485.] 


Appeal  —  wrong  conception  of  case 
by  trial  Judge. 

2.  When  a  trial  judge  is  wrong  in 
his  conception  of  the  issues,  or  of  the 
principles  of  law  applicable  to  them, 
his  errors  are  likely  to  be  many  and 
also  to  be  prejudicial. 

Evidence  —  proof  of  fraud. 

3.  When  fraud  is  alleged  great  lati- 
tude of  proof  is  allowed,  and  every 
fact  or  circumstance  from  which  a 
legal  inference  of  fraud  may  be  drawn 
is  admissible. 

[See  12  R.  C.  L.  429,] 

Fraud  —  how  committed. 

4.  Fraud  may  be  committed  by  the 
suppression  of  truth  as  well  as  by  the 
suggestion  of  falsehood. 

[See  12  R.  C.  L.  305.] 

—  concealment. 

5.  As  a  general  rule,  to  confititute 
fraud  by  concealment  or  suppression 
of  truth  there  must  be  something 
more  than  mere  silence  or  a  mere 
failure  to  disclose  known  facts. 

[See  12  R.  C.  L.  306.] 

Evidence  —  to  prove  fraud  —  agree- 
ment for  advances. 

6.  Upon  the  question  of  fraud  by  a 
purchaser  from  a  manufacturer,  in 
denying  advances  under  the  contract 
to  a  bonding  company  from  which  it 
was  aiding  the  manufacturer  to  se- 
cure bonds  to  insure  performance  of 


the  contract,  an  agreement  between 
purchaser  and  manufacturer,  under 
which  the  former  had  placed  in  bank 
to  the  credit  of  the  latter  a  large 
amount  of  its  own  funds,  is  admissible 
in  evidence. 

• 

Trial  —  order  of  proof  —  proof  of 
fraud. 

7.  Upon  the  question  of  fraud  on 
the  part  of  a  purchaser  from  a  manu- 
facturer in  aiding  the  latter  in  de- 
frauding a  bonding  company  into  is- 
suing bonds  to  secure  performance  of 
the  contract,  evidence  of  misrepresen- 
tations by  the  manufacturer  without 
the  knowledge  of  the  purchaser  is 
admissible,  before  showing  the  pur- 
chaser's connivance  in  the  fraud. 

Evidence  —  fraud  —  subsequent  acts 
of  parties. 

8.  To  show  the  relation  between  a 
purchaser  and  manufacturer  at  the 
time  they  are  alleged  to  have  defraud- 
ed a  bonding  company  into  executing 
a  bond  to  secure  performance  of  the 
contract  by  the  manufacturer,  evi- 
dence is  admissible  of  subsequent  acts 
between  purchaser  and  manufac- 
turer. 

Appeal  —  harmless  error  —  eflfect. 

9.  A  judgment  will  not  be  disturbed 
for  the  erroneous  admission  of  evi- 
dence which  is  harmless. 

I  See  2  R.  C.  L.  247.] 


Ebror  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania  (Thompson,  J.)  to  review  a  judgment  in  favor  of 
defendant  in  consolidated  actions  brought  to  recover  on  live  certain  bonds 
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given  by  defendant  to  plaintiff  to  secure  performance  of  five  certain  con- 
tracts for  the  delivery  of  pig  iron.    Affii^med. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Argued  before  Buffington  and  Wool- 
ley,  Circuit  Judges,  and  Morris,  Dis- 
trict Judge. 

Messrs.  William  Findlay  Brown 
and  Francis  Shunk  Brown,  for  plain- 
tiff in  error: 

If  there  is  nothing  in  the  circum- 
stances to  indicate  that  the  surety  is 
being  misled  or  deceived,  or  is  igno- 
rant of  facts  materially  affecting  the 
risk,  the  creditor  is  not  bound  to  seek 
the  surety  and  inform  him  of  the 
facts,  but  he  may  assume  that  the 
surety  has  obtained  information  for 
his  guidance  from  other  sources,  or 
that  he  has  chosen  to  assume  the 
risks  of  the  undertaking,  whatever 
they  may  be. 

Pingrey,  Suretyship,  2d  ed.  §§  141, 
142;  Young  v.  American  Bonding  Co. 
228  Pa.  373,  77  Atl.  623;  Loughney  v. 
Huntsman  Constr.  Co.  262  Pa.  131,  97 
Atl.  179;  Fels  v.  Massachusetts  Bond- 
ing ^  Ins.  Co.  48  Pa.  Super.  Ct.  27; 
Whitcomb  v.  Shultz,  138  C.  C.  A.  510, 
223  Fed.  269 ;  HamiHion  v.  Watson,  12 
Clark  &  F.  109,  8  Eng.  Reprint,  1339; 
Pidcock  V.  Bishop,  3  Barn.  &  C.  605, 
107  Eng.  Reprint,  857,  5  Dowl.  &  R. 
505,  3  L.  J.  K.  B.  109,  27  Revised  Rep. 
430;  North  British  Ins.  Co.  v.  Lloyd, 
10  Exch.  523,  156  Eng.  Reprint,  545,  3 
C.  L.  R.  264,  24  L.  J.  Exch.  N,  S.  14, 
1  Jur.  N.  S.  45;  Stone  v.  Compton,  5 
Bing.  N.  C.  142,  132  Eng.  Reprint, 
1059,  6  Scott,  846;  Barclay  v.  Decker- 
hoof,  151  Pa.  374,  24  Atl.  1067;  Na- 
tionsd  Surety  Co.  v.  Lincoln  County, 
161  C.  C.  A.  555,  238  Fed.  705 ;  Atlan- 
tic Trust  &  D.  Co.  V.  Laurinberg,  90 
C.  C.  A.  274,  163  Fed.  690;  Baglin  v. 
Title  Guaranty  &  S.  Co.  16  Fed.  356, 
affirmed  in  102  C.  C.  A.  182,  178  Fed. 
682;  United  States  Fidelity  &  G.  Co. 
V.  United  States,  102  C.  C.  A.  192,  178 
Fed.  692;  Pittsburg-Buffalo  Co.  v. 
American  Fidelity  Co.  135  C.  C.  A. 
488,  219  Fed.  818 ;  American  Bonding 
Co.  V.  United  States,  147  C.  C.  A.  300, 
233  Fed.  364;  United  States  Fidelity 
&  G.  Co.  V.  Grolden  Pressed  Brick  Co. 
(United  States  Fidelity  &  G.  Co.  v. 
United  States)  191  U.  S.  416,  48  L.  ed. 
242,  24  Sup.  Ct.  Rep.  142;  Young  v. 
American  Bonding  Co.  228  Pa.  373, 
77  Atl.  623. 

Fraud  practised  by  the  principal 
alone  upon  the  surety  will  not  affect 
the  surety's  liability,  as  no  duty  is 
imposed  upon  the  obligee  to  seek  out 


the  surety  and  ascertain  whether  it 
has  been  misled. 

32  Cyc.  64;  Pingrey,  Suretyship,  § 
126;  Rothermal  v.  Hughes,  134  Pa. 
510,  19  Atl.  677;  Stearns,  Suretyship, 

5  108;  Wallace  v.  Wilder,  13  Fed.  707; 
Evans  v.  Kister,  35  C.  C.  A.  28,  92  Fed. 
828;  Mason  Lumber  Co.  v.  Buchtel, 
101  U.  S.  638,  25  L.  ed.  1072;  Johnston 
V.  Patterson,  114  Pa.  398,  6  AtL  746; 
Kulp  V.  Brant,  162  Pa.  222,  29  AtL  729. 

Messrs.  La3ion  M.  Schoch  and 
Harr>'  S.  Ambler,  Jr.,  for  defendant 
in  error. 

Woolley,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

These  writs  of  error  bring:  here 
for  review  five  judgments  of  the 
difltrict  eourt,  entered  on  verdict  in 
a  proceeding:  wherein  five  actions 
were  consolidated  and  tried  as  one. 
The  Copper  Process  Company  was 
plaintiff;  the  Chicago  Bonding  & 
Insurance  Company  was  defendant. 
The  actions  were  on  bonds  of  the 
defendant , company,  each  for  $52,- 
400,  given  the  plaintiff  company  to 
assure  performance  by  the  Bird  Coal 

6  Iron  Company  of  its  undertakings 
in  the  same  number  of  contracts  I^ 
tween  it  and  the  copper  company, 
for  the  sale  and  delivery  of  pig:  iron. 
The  iron  company  defaulted  on  all 
five  contracts.  The  copper  company 
sued  the  bonding  company  on  all 
its  corresponding  bonds;  verdicts 
were  rendered  and  judgments  en- 
tered for  the  bonding  company, 
whereupon  the  copper  company  sued 
out  these  writs  of  error. 

The  record  is  a  large  one;  the 
specifications  of  error  are  fifty -nine 
in  number.  Of  these,  twelve  are 
directed  to  the  judge's  charge;  the 
remaining  forty-seven  concern 
rulings  on  the  admission  and  exclu- 
sion of  testimony.  Whether  any 
particular  ruling  or  instruction  in- 
volved error,  and  if  so,  whether 
such  error  was  prejudicial  or  harm- 
less, it  is  impossible  to  determine  by 
considering  each  ruling  or  instruc- 
tion separately  and  alone.  It  is  only 
possible  after  reading  the  whofe 
record  in  ordet*  to  ascertain  the  real 
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issues  and  to  find  the  theory  on 

which      the      trial 

i'udge    tried    th^mJ 
^^P^^^®"^^®     shows 
that   when   a   trial 

judge  is  wrong  in  his  conception  of 
the  issues,  or  of  the  principles  of 
law  applicable  to  them,  his  errors 
are  likely  to  be  many  and  also  to  be 
prejudicial;  but  if,  on  the  other 
hand,  the  trial  judge  has  properly 
grasped  the  issues,  and  has  tried 
them  under  applicable  law,  his 
errors  are  likely  to  be  few  and  harm- 
less. 

On  this  theory  of  review,  we  shall 
follow  the  case  in  outline  as  pleaded 
and  tried. 

The  copper  company's  statements 
of  claim  filed  in  the  five  actions 
are  identical,  except  as  the  contracts 
for  whose  performance  the  several 
bonds  were  given  called  for  pig  iron 
deliveries  in  different  months  of  the 
year  1917,  beginning  with  the 
month  of  June  and  ending  with  the 
month  of  October.  In  each  state- 
ment of  claim  it  appears  that  the 
copper  company  declared  on  the  in- 
4emnity  bond  of  the  iron  company, 
as  principal,  and  the  bonding  com- 
pany, as  surety,  for.  $52,400,  alleg- 
ing, first,  the  execution  of  the  bond, 
and,  second,  its  breach  by  the  iron 
company,  making  the  bond,  by  ref- 
erence, a  part  of  the  pleading.  The 
bond  assures  the  performance  of  the 
contract  in  customary  terms,  and  by 
reference  embodies  the  contract. 
The  contract  provides  for  the  pur- 
chase by  the  copper  company  and 
sale  by  the  iron  company  of  4,000 
tons  of  Talladega  pig  iron  of  a  given 
analysis  during  a  given  month,  at 
the  price  of  $13.10  per  ton,  delivered 
f.  o.  b.,  Talladega,  Alabama,  pay- 
ments to  be  made  on  a  given  date. 

The  contracts  bear  date  March 
13, 1917 ;  the  bonds  April  3, 1917. 

Turning  to  the  record,  it  appears 
that  at  the  trial  the  copper  com- 
pany, to  support  the  averments  of 
its  pleadings,  formally  and  briefly 
proved  the  execution  of  the  bonds, 
the  breach  of  the  contracts  by  the 
iron  company,  and  the  resultant 
damages,  and  rested  on  the  liability 


of  the  bonding  company  for  indem- 
nity. 

The  copper  company  has  assigned 
but  one  error  in  the  trial  of  its  case 
in  chief.  This  relates  to  a  ruling  of 
the  trial  judge  in  allowing  the  bond- 
ing company  to  lay  grounds  for  con- 
tradiction. We  dispose  of  this  as- 
signment here  as  involving  no  error. 

So  far,  there  was  nothing  in  the 
case  out  of  the  ordinary.  The 
trouble  began  with  the  bonding 
company's  defense,  and  its  defense 
began  with  its  pleadings. 

The  defense  of  the  bonding  com- 
pany, as  pleaded,  was,  in  the  main, 
twofold : 

First.  That  the  contracts  ap- 
pended to  the  bonds,  when  sued  on, 
were  not  the  contracts  appended  to 
and  covered  by  the  bonds  when  is- 
sued; and  that,  in  consequence,  the 
contracts  of  indemnity  sued  on  are 
not  the  contracts  of  indemnity  which 
it  executed  and  delivered. 

Second.  That  it  was  induced  to 
enter  into  the  bonds  by  fraud  of  the 
iron  company,  with  the  knowledge 
and  connivance  of  the  copper  com- 
pany. 

These  defenses,  as  pleaded,  were, 
in  a  word,  non  est  factum  and  fraud. 

To  sustain  the  first  defense,  the 
bonding  company  introduced  evi- 
dence tending  to  show  that  the 
bonds  of  indemnity  into  which  it 
entered  with  the  copper  company 
did  not  cover  contracts  between  the 
copper  company  and  the  iron  com- 
pany for  the  purchase  and  sale 
monthly,  of  4,000  tons  of  pig  iron, 
at  $13.10  a  ton,  as  declared  by  the 
copper  company  in  its  pleadings; 
but  covered,  on  the  contrary,  other 
contracts  purported  to  have  been 
entered  into  by  the  copper  company 
and  iron  company,  for  the  purchase 
and  sale,  monthly,  of  2,000  tons  of 
pig  iron  at  $26.20  a  ton ;  that  copies 
of  jhe  supposed  contracts  between 
the  two  companies,  containing  the 
items  last  given,  were  certified  to  the 
bonding  company  by  the  iron  com- 
pany, and  were  appended  to  the 
bonds  when  they  were  executed  and 
delivered  to  the  copper  company; 
that  between  the  time  of  their  de- 
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livery  and  the  bringing  of  these 
suits,  the  copies  of  the  contracts  so 
appended  were  removed  from  the 
bonds  and  copies  of  the  real  con- 
tracts substituted  for  them,  during 
all  of  which  time  the  bonds  and  ac- 
companying copies  of  contracts  were 
in  the  possession  and  control  of  the 
copper  company.  By  this  evidence, 
the  bonding  company  offered  to  sup- 
port its  charge  that  there  was  a 
substitution  of  contracts,  and  that 
the  substitution  was  the  act  of  the 
copper  company.  This  evidence 
was,  of  course,  controverted.  On 
this  issue  of  substitution  there  was 
ample  evidence,  properly  admitted 
und^r  the  pleadings,  for  a  finding 
by  the  jury  in  favor  of  the  bonding 
company.  As  the  jury's  verdict 
for  the  bonding  company  was  based 
either  on  this  issue  of  substituted 
contracts  or  on  the  next  issue  of 
fraud,  the  copper  company  is  con- 
cluded by  the  verdict  on  this  issue. 

That  the  bonding  company  was  in- 
duced to  enter  into  its  indemnifying 
undertakings  by  fraud  and  gross 
misrepresentations  of  the  iron  com- 
pany is  not  seriously  disputed  by 
the  copper  company.  Its  position  is 
that  it  was  not  a  party  to  the  fraud 
and  was  ignorant  of  the  misrep- 
resentations. In  its  case  in  chief, 
the  bonding  company,  in  order  to 
sustain  its  defense  of  fraud  by  the 
iron  company  and  connivance  by 
the  copper  company,  IBrst  intro- 
duced testimony  of  the  iron  com- 
pany's fraud  and  misrepresenta- 
tions, to  which  many  of  the  copper 
company's  exceptions  were  noted 
and  errors  assigned,  and  then  intro- 
duced testimony  to  show  the  rela- 
tion of  the  copper  company  to  the 
iron  company  by  the  acts  of  their 
officers  and  to  show  also  the  part 
which  the  copper  company,  through 
its  officers,  took  in  conniving  at  the 
fraud  of  the  iron  company.  Ob- 
viously, no  exception  can  be  taken 
to  this  order  of  establishing  con- 
nivance by  one  party  in  the  fraud 
of  another. 

The  substance  of  this  testimony 
was  that  the  copper  company  was 
not  at  any  time  concerned  in  any 


business  other  than  its  transactions 
yntti  the  iron  company ;  and  that  the 
iron  company  had  as  its  one  asset 
an  interest  in  an  option  or  arrange- 
ment with  Ladenburg,  Thalman  & 
Company  of  New  York,  for  the 
operation  of  a  blast  furnace  at  Tal- 
ladega, Alabama,  which  had  long 
been  out  of  use.  When  the  iron  com- 
pany was  practically  without  funds 
or  tangible  assets,  it  entered  into  the 
five  contracts  with  the  copper  com- 
pany on  Marph  13,'  1917,  whereby 
it  undertook  to  sell  and  deliver  to 
the  copper  company,  monthly,  for  a 
period  of  five  months,  4,000  tons  of 
pig  iron  at  $13.10  a  ton;  a  price, 
in  the  Birmingham  district,  little, 
if  any,  above  cost  of  production. 
With  these  contracts  made,  the  two 
companies  entered  into  another  con- 
tract, referred  to  at  the  trial  as  the 
"underlying  agreement,"  or  the  "Y^' 
agreement,  reciting  the  five  con- 
tracts just  mentioned,  and  provid- 
ing, in  consideration  thereof,  for 
an  advance  or  payment  by  the  cop- 
per company  to  the  iron  company 
of  the  sum  of  $50,000,  and  a  further 
sum  of  $25,000,  both  sums  to  be* 
placed  to  the  credit  of  the  iron  com- 
pany in  the  Commercial  Trust  Com- 
pany at  Philadelphia ;  the  latter  sum, 
however,  to  be  drawn  on  by  the  iron 
company  by  voucher  checks,  show- 
ing that  the  money  was  to  be  paid 
for  certain  purposes  specified  in  the 
agreement,  the  one  pertinent  to  this 
case  being  "Premium  on  surety 
bond,  believed  to  be  $2,700."  This 
agreement,  the  one  pertinent  to  this 
the  iron  company  should  be  pre- 
vented by  fire,  strikes,  riot,  mob,  or 
earthquake  from  making  deliveries 
on  the  20,000  tons  of  pig  iron 
covered  by  the  five  contracts  re- 
ferred to,  then  the  iron  company 
would  sell  and  deliver  to  the  copper 
company  its  full  production  of  pig 
iron  of  whatever  grade  and  quality, 
at  a  price  of  $7.50  per  ton  below 
the  market  price.  The  curious  fea- 
ture of  this  agreement  is  that  no- 
where in  it  is  there  provision  for 
repayment  or  return  to  the  copper 
company  of  the  moneys  it  agreed 
to  advance  to  the  iron   company. 
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To  aid  the  iron  company  in  carry- 
ing out  its  undertaking  in  the  "Y*' 
agreement,  to  obtain  indemnity 
bonds  for  the  protection  of  the  cop- 
per company  on  the  sales  contracts, 
for  which  the  copper  company  had 
provided  $2,700,  the  president  and 
secretaiy  of  the  copper  company 
went  to  the  bank  with  Wilson,  who 
had  received  from  the  iron  company 
a  check  drawn  to  his  order  for 
f  6,000.  There  the  president  of  the 
copper  company  indorsed  Wilson's 
$6,000  check,  and  got  from  the  bank 
a  draft  for  a  like  sum.  With  the 
bonds  prepared  for  signature,  and 
with  this  $6,000  draft,  the  secretary 
of  the  copper  company  accompanied 
Wilson  to  Detroit.  On  arriving  in 
that  city,  the  secretary  had  the  draft 
cashed  at  a  local  bank,  and  turned 
the  whole  $6,0(10  over  to  Wilson. 
What  Wilson  did  with  it  does  not 
appear.  This  large  sum  of  money 
was  drawn  and  disbursed  sup- 
posedly for  the  payment  of  premi* 
ums  on  the  bonds,  when,  in  fact, 
the  aggregate  amount  of  all  premi- 
ums was  but  $665.  Only  this  sum 
reached  the  bonding  company. 
After  the  money  had  been  paid 
Wilson,  Evans,  an  agent  of  the  bond- 
ing company  at  its  Detroit  office, 
delivered  the  bonds  to  the  secretary 
of  the  copper  company,  in  the  pos- 
session of  which  concern  they  re- 
mained until  suit.  The  bonds  were 
executed  on  or  about  April  3. 

When  the  transactions  were  re- 
ported to  its  home  office  on  or  about 
May  1,  1917,  the  bonding  company 
immediately  made  disclaimer,  and 
also  made  formal  tender  of  the  pre- 
miums paid. 

The  iron  company  breached  its 
first  contract  in  June ;  in  fact,  it  de- 
livered no  iron  under  any  of  the  five 
contracts.  Testimony  was  offered 
and  admitted  of  acts  and  conduct 
of  officers  of  the  copper  company, 
following  the  transactions  concluded 
by  the  bonding  company's  disclaimer 
and  the  iron  company's  breaches, 
tending  to  show  the  close  relation- 
ship of  the  two  Companies  and  their 
control  by  the  same  officers.  The 
evidence  was,  substantially,  that  the 


IThis  agreement  was  signed  some- 
time in  March,  1917,  and  in  part 
performance  the  copper  company 
placed  $75,000  in  bank  to  the  credit 
of  the  iron  company. 
.  With  these  contracts  made  and 
outstanding,  the  iron  company,  in 
carrying  out  its  undertaking  to  give 
the  copper  company  bonds  assuring 
the  performance  of  its  sales  con- 
tracts, applied  to  the  bonding  com- 
pany for  five  bonds  of  $52,400  each. 
To  induce  the  bonding  company  to 
enter  into  these  bonds,  an  officer  of 
the  iron  company  supplied  the  bond- 
ing company  with  certified  copies  of 
what  purported  to  be  its  pig  iron 
contracts  with  the  copper  company, 
which  showed  that  the  sale  and  de- 
livery covered,  not  4,000  tons  a 
month  at  the  suspiciously  low  price 
of  $13.10  a  ton,  as  actually  called  for 
by  the  contracts,  but  2,000  tons  a 
month  at  what  was  then  about  the 
market  price  of  $26.20  a  ton.  On 
this  representation,  Evans,  an  agent 
of  the  bonding  company,  went  to 
Philadelphia  and  met  one  Wilson, 
an  insurance  broker,  through  whom 
the  iron  company  was  negotiating 
for  bonds.  Evans  was  shown  what 
purported  to  be  an  engineer's  report 
of  the  property,  and  an  inventory 
and  a  financial  statement  of  the 
iron  company.  He  was  informed 
that  the  iron  company  had  $75,000 
to  its  credit  in  the  Commercial  Trust 
Company  (verified  by  letter  from 
the  depository),  which  was  repre- 
sented as  money  arising  from  the 
sale  of  stock;  owned  2,511.5  acres 
of  ore  land ;  and  possessed  total  as- 
sets of  $1,360,650.  In  addition  to 
statements  previously  made  by  the 
iron  company  in  its  application  for 
bonds,  and  by  Wilson,  the  insurance 
broker,  that  no  advance  of  any  char- 
acter had  been  made  the  iron  com- 
pany by  the  copper  company  under 
the  contracts,  an  officer  of  the  bond- 
ing company  asked  the  secretary  of 
the  copper  company,  prior  to  the 
delivery  of  the  bonds,  whether  his 
company  had  made  any  advance  pay- 
ments against  iron  deliveries  under 
these  contracts,  to  which  the  secre- 
tary replied,  "Absolutely  not." 
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president  of  the  copper  company  as- 
sumed control  of  the  funds  of  the 
iron  company  on  its  failure  to  per- 
form its  sales  contracts;  stopped 
payment  on  checks  at  his  will ;  con- 
trolled its  directorate  by  his  nomi- 
nees ;  and  in  July  and  August  caused 
it  to  vote  for  his  protection  a  bond 
issue  of  $500,000,  and  notes  to  the 
amount  of  $750,000. 

It  was  in  the  admission  of  evi- 
dence tending  to  establish  these 
facts  that  most  of  the  court's  rulings 
now  assigned  as  error  were  made. 
While  there  is  a  great  number  of 
assignments  of  error,  the  errors 
assigned  may  fairly  be  grouped,  as 
was  done  in  the  plaintiff's  brief,  ac- 
cording to  the  subject-matter  to 
which  they  relate,  as  follows : 

(1)  Exception  'to  tha  so-called 
"underlying  agreement,"  admission 
of  evidence  relating  thereto,  and 
charge  to  the  jury  as  to  the  effect 
thereof. 

(2)  Exceptions  to  admission  of 
evidence  of  misrepresentations  made 
to  the  bonding  company  by  officers 
and  agents  of  the  iron  company, 
without  the  copper  company's 
knowledge,  and  charge  to  the  jury 
as  to  the  effect  thereof. 

(3)  Exceptions  to  admission  of 
evidence  of  subsequent  transactions 
between  the  copper  company  and  the 
iron  company,  and  charge  to  the 
jury  as  to  the  effect  thereof. 

The  record  shows  that  the  judge 
had  a  thorough  grasp  of  the  case; 
that  he  carefully  kept  in  mind 
throughout  the  trial  the  precise  is- 
sues made  by  the  pleadmgs;  and 
that  in  his  rulings  he  was  liberal  in 
admitting  testimony  to  sustain  them. 
These  issues  and  the  manner  in 
which  they  should  be  tried  are  no- 
where better  stated  than  by  counsel 
for  the  copper  company  himself, 
when  addressing  the  judge  on  an 
objection  to  an  offer  of  testimony. 
He  said:  "The  questions  that  arise 
in  this  case  are  these:  First,  as  I 
understand  it,  were  the  bonds  ex- 
ecuted? Second,  was  there  any 
fraiid  in  the  procurement  of  the 
bonds?    Third,  has  there  been  any 


variation  of  the  terms  of  the  con- 
tract since  the  bonds  were  executed^ 
to  release  the  surety?  These  are  the 
three  questions  involved  in  this  case, 
and  any  evidence  that  directly  or  in- 
directly hears  on  that  is  entirely  ap- 
propriate** 

This  statement  is  in  accord  with 
the  practice  every- 
where that,  when  ^7oof  "TTrm.*, 
fraud  is  alleged, 
great  latitude  of  proof  is  allowed, 
and  every  fact  or  circumstance  from 
which  a  legal  inference  of  fraud 
may  be  drawn  is  admissible.  Any 
such  fact,  no  matter  how  insignifi- 
cant, may  be  shown,  provided  it 
bears  at  all  on  the  point  in  issue. 
Accordingly,  it  is  proper  to  prove  a 
party's  participation  in  the  fraud 
by  showing  what  was  said  and  done 
leading  up  to  the  transaction.  (De- 
Ruiter  v.  DeRuiter,  28  Ind-  App. 
9,  (91  Am.  St.  Rep.  107,  62  N.  E. 
100)  what  was  said  and  done  at  the 
time  the  fraud  was  committed 
(Crump  V.  United  States  Min.  Co.  7 
Gratt  352,  56  Am.  Dec.  116,  3  Mor. 
Min.  Rep.  454),  and,  within  certain 
limits,  what  was  said  and  done  after 
the  commission  of  the  fraud  (Sal- 
mon V.  Richardson,  30  Conn.  360, 
79  Am.  Dec.  256;  12  R.  C.  L.  429, 
430,  and  cases). 

It  is  of  the  manner  in  which  the 
trial  judge  applied  these  familiar 
principles  of  law  in  his  rulings  that 
the  copper  company  complains.  Its 
most  serious  complaint  relates  to  the 
admission  in  evidence  of  the  "Y'^ 
agreement,  which,  it  asserts,  was 
error,  first,  because  the  agreement 
had  no  relation  to  the  fraud  and  mis- 
representations of  the  iron  com- 
pany; and,  second,  because  no  dut? 
rested  on  the  copper  company  volun- 
tarily to  disclose  its  existence  or  its 
provisions  to  the  bonding  company. 
This  contention — which  covers  the 
first  group  of  assignments  of  error 
— raises  the  question  whether  the 
copper  company  was  guilty  of  fraud 
by  suppressing  facts  which  the 
bonding  company  was  entitled  to 
know. 

Fraud  may  be  committed  by  the 
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suppression  of  truth  as  well  as  by 

the  suggiestion  of 
falsehood.  12  R.  C. 
L.  305,  and  cases. 
But  the  law  distinguishes  between 
passive  concealment  and  active  con* 
eealment,  the  distinction  being  that 
in  active  conceahnent  there  is  im- 
plied a  purpose  or  design.  As  a  gen* 
era!  rule,  to  constitute  fraud  by  con- 
cealment or  suppres- 
sion of  the  truth, 
there  must  be  somethmg  more  than 
mere  silence,  or  a  mere  failure  to 
disclose  known  facts.  There  must 
be  some  occasion  or  some  circum- 
stance which  imposes  on  one  person 
the  legal  duty  to  speak,  in  order  that 
another  dealing  with  him  may  be 
placed  on  an  equal  footing.  Then  a 
failure  to  state  a  material  fact  is 
equivalent  to  concealment  of  the 
fact,  and  amounts  to  fraud  equally 
with  an  affirmative  falsehood.  Pick- 
ering V.  Day,  3  Houst.  (Del.)  474, 
96  Am.  Dec.  291 ;  12  R.  C.  L.  SOB- 
SOS,  and  cases. 

We  are  not  prepared  to  say — as- 
suming the  relations  of  the  two  com- 
panies otherwise  free  from  fraud — 
that,  if  the  copper  company  had  al- 
lowed the  iron  company  to  negotiate 
alone  for  the  bonds,  it  would  have 
been  its  duty  to  seek  out  the  bond- 
ing company  and  inform  it  of  the 
"Y''  agreement.  But  that  was  not 
what  happened.  The  copper  com- 
pany was  rendering  personal  as  well 
as  financial  aid  to  the  iron  company 
in  securing  the  bonds  which  it  ex- 
acted for  its  own  benefit.  Its  of- 
ficer came  into  direct  communica- 
tion with  an  officer  of  the  bonding 
company,  and  discussed  the  bonds. 
In  that  discussion,  the  bonding  com- 
pany was  endeavoring  to  ascertain 
whirt  risks  it  would  incur  on  enter- 
ing into  the  proposed  indemnifying 
obligations.  The  bonding  company, 
speaking  through  an  officer,  asked 
the  copper  company,  addressing  its 
secretary,  whether  any  advances  had 
been  made  against  the  contracts  it 
was  about  to  assure.  To  that  ques- 
tion, the  copper  company,  through 
its  secretary,  responded :  "Absolute- 
ly not."    If  the  secretary  made  that 


reply  (which  he  denied),  he  made  it 
with  full  knowledge  of  the  ''Y'^ 
agreement. 

What  bearing  had  the  '*Y''  agree- 
ment on  the  bonding  company's  in- 
demnity risks?  That  agreement 
provided  for  an  advance  by  the  cop- 
per company  to  the  iron  company  of 
$75,000.  Just  the  character  of  the 
agreement  it  is  difficult  to  define — 
whether  an  advance  against  con- 
tract deliveries  of  pig  iron,  an  out- 
and-out  loan  of  money,  or  a  part- 
nership contribution;  at  any  event, 
the  copper  company  paid  the  iron 
company  $75,000,  and  recited  as  a 
"consideration"  for  this  payment 
the  five  sales  contracts  in  question. 

These  facts  appearing  in  the  "Y" 
agreement  itself,  connected  with  the 
unusual  feature  that  nowhere  in  it 
was  there  provision  for  the  repay- 
ment or  return  of  the  money  so  ad- 
vanced, show  several  things.  Link- 
ing the  sales  contracts  to  the  '"Y" 
agreement  by  express  recital,  and 
making  the  sales  contracts  a  con- 
sideration for  the  "Y**  agreement, 
show  an  intimate  relation  between 
them.  But  for  the  existence  of  the 
five  sales  contracts  there  would  have 
been  no  reason  for  making  the  "Y" 
agreement.  Whatever  its  character, 
whether  an  advance  against  iron  de- 
liveries, or  a  loan,  the  copper  com- 
pany was  in  position,  when  monthly 
deliveries  began,  to  deduct  at  will 
from  its  monthly  payments  the  sum 
or  parts  of  the  sum  the  iron  com- 
pany owed  it.  If,  in  the  lasb  analy- 
sis, the  advance  was  in  the  nature 
of  a  partnership  contribution,  it 
was  even  more  material  to  the  risk. 
With  a  contract  outstanding,  having 
all  these  provisions  and  possible  con- 
structions, the  cop- 
per  company,  when  «dvMG«!^ 
asked  by  the  bond-  J^i^t^SS;^*- 
ing  company  con- 
cerning advances,  was  under  legal 
obligation  to  tell  about  it.  That 
question  was  the  circumstance  that 
raised  in  the  copper  company  a  legal 
duty  to  speak,  and,  on  its  failure, 
transformed  what  otherwise  might 
have  been  passive  silence  into  active 
concealment.    The  bonding  company 
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was  seeking  facts  affecting  the  de» 
gree  of  its  responsibility.  The  "Y" 
agreement  was  such  a  fact.  It  was» 
therefore,  the  legal  duty  of  the  cop- 
per company,  when  responding  to 
the  inquiry,  to  disclose  it  and  to  dis- 
close it  fully.  The  question  having 
been  asked  for  the  purpose  of  as- 
certaining the  risks  involved  in  the 
situation,  any  equivocal,  evasive,  or 
misleading  answer,  calculated  to 
convey  a  false  impression,  even 
though  literally  true  as  far  as  it 
went,  was  fraud.  Pidcock  v.  Bish- 
op, 3  Bam.  &  C.  605,  107  Eng.  Re- 
print,  857,  5  Dowl.  &  R.  505,  3  L.  J. 
K.  B.  109,  27  Revised  Rep.  430,  12 
R.  C.  L.  309-311,  and  cases.  It  will 
not  do  for  the  copper  company  to 
8ay  that  it  answered  correctly  when 
its  secretary  said,  on  his  own  con- 
struction of  the  instrument,  that  no 
advances  had  been  made  against 
iron  deliveries.  Even  if  this  be  its 
correct  construction,  the  answer 
given  was  but  a  half  truth,  for  the 
*'Y''  agreement  was  a  fact  which 
showed  the  financial  and  contrac- 
tual relations  of  the  two  companies. 
As  such,  it  was  material  to  the  risks 
which  the  bonding  company  would 
incur  in  assuring  to  one  the  under- 
taking of  the  other.  Failure  to  dis- 
close this  fact,  under  the  circum- 
stance of  being  asked  for  it,  was  an 
active  concealment  of  the  fact.  As 
the  fraudulent  character  of  the  con- 
cealment was  provable  only  by  the 
admission  in  evidence  of  the  thing 
^_  concealed,  we  are  of 

protT^Sn^^       opinion  that  admis- 

ad^aB^ei!^^  **'      ^^^^   ^^  ^^^  agree- 
ment was  not  error, 

and  that  the  agreement,  together 
with  the  circumstance  of  its  con- 
cealment, constituted  evidence  suffi- 
cient to  Mistain  a  finding  of  fraud  by 
the  jury. 

In  the  second  group  of  exceptions 
we  find  no  error  in  the  admission  of 


evidence  of  misrepresentations  made 
by  the  iron  company  without  the 
plaintiff's  knowledge.  This,  because 
it  was  necessary,  first,  to  show  the 

iron  company's  Tri«i-or«er  of 

fraud  and  misrepre-  jrooc— pr*of  at 

sentations  before  it  "•**• 
w.aB  possible  to  show  the  copper 
company's  connivance  therein.  Evi- 
dence of  connivance  was  present, 
and  was  sufficient,  we  think,  to  sub- 
mit to  the  jury. 

In  the  third  group  of  exceptions, 
covering  the  admission  of  evidence 
of  subsequent  acts  of  the  copper 
company  and  the  iron  company,  we 
find  no  error.    The  admission  of  evi- 
dence of  this  kind  must  ordinarily 
be  guarded,  but  it  was  admissible  in 
this  case  for  the  purpose  of  showing 
by     its     outgrowth 
what  was  the  rela-  frlad^^se. 
tion  of  the  two  com-  JSJiieJ?'***  **' 
panies  at  the  time 
the  fraud  was  committed.    Salmon 
v.  Richardson,  30  Conn.  360,  379,  79 
Am.  Dec.  255. 

In  our  review  of  this  entire  rec- 
ord, we  have  considered  singly  and 
in  groups  the  rulings  of  the  court  as- 
signed as  error,  and  find  only  a  few 
open  to  question,  any  one  of  which, 
if  technically  error,  is  harmless  er- 
ror. We  recognize  that  in  the 
theory  of  the  law,  erroneous  rulings 
in  jury  trials  are  presumptively  in- 
jurious, yet  the  tendency  is  to  en- 
large the  sphere  of  the  trial  judge 

in     the     admission  Appe»i-fcmr«- 
and  exclusion  of  tes-  !*••  error— 
timony,  and  not  to  *  ***** 
disturb  the  judgment  when  it  af- 
firmatively appears  that  his  rulings, 
if  erroneous,  were  harmless.    Fillip- 
on  V.  Albion  Vein  Slate  Co.  256 
.  S.  76,  63  L.  ed.  853,  39  Sup.  Ct. 
Rep.  435;  Norfolk  &  W.  R.  Co.  v. 
Gillespie,  139  C.  C.  A.  552,  224  Fed. 
316,  320,  11  N.  C.  C.  A.  981. 
The  judgment  below  is  affirmed. 


ff 


ANNO.— SURETY— FRAUD— CONCEALMENT  BY  OBLIGEE,      1485 
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1.  Introduction,  1485. 
IL  Statement  of  rules  in  general: 

a.  Duty  to  disclose,  1485. 

b.  Absence  of  duty  to  disclose; 

nondisclosure  not  amounting 
to  fraud,  1490. 
e.  Applicability   to   sureties   for 
consideration,  1498. 
III..  Opportunity  for  disclosursy  14d4. 
IV.  Duty  of  surety  to  make  iiiquiry; 
obligee's   duty    when   inquiry   is 
made,     or     information     volun- 
teered, 1495. 

The  present  annotation  treats  •  of 
the  general  principles  relating  to  the 
discharge  of  sureties  through  the  con- 
cealment or  nondisclosure  of  informa- 
tion by  the  obligee,  and  shows  the 
application  of  these  principles  in  va- 
rious classes  of  contracts  of  surety- 
ship. It  does  not  cover  cases,  gener- 
ally, dealing  with  fidelity  bonds  and 
insurance,  or  security  for  agents  and 
employees,  except  as  these  cases  are 
of  general  value  on  the  principles  of 
fraudulent  concealment,  the  applica- 
tion of  the  principles  herein  consid- 
ered to  fidelity  bonds  and  insurance 
being  reserved  for  future  annotation. 
Fraudulent  concealment,  as  herein 
considered,  should  be  distinguished 
from  the  making  of  direct  positive  af- 
firmations which  are  untrue.  The 
subject  under  annotation  is  a  phase 
of  the  question  of  release  of  the  sure^ 
ty  by  the  fraud  of  the  obligee;  anoth- 
er phase,  which  is  not  therein  treated, 
being  affirmative  assertions,  by  word 
or  conduct,  which  prove  to  be  false. 
The  annotation  does  not  cover  such 
cases  as  National  Provincial  Bank  v. 
Glanusk  [19131  3  K.  B.  (Eng.)  385,  82 
L.  J.  K.  B.  N.  S.  1083,  109  L.  T.  N.  S. 
108,  29  Timas  L.  R.  693,  involving  the 
<luestion  of  the  duty  of  the  obligee 
to  make  disclosures  to  the  surety  of 
facts  arising  after  the  making  of  the 
contract  of  suretyship. 

As  a  matter  of  convenience  in  fol- 
lowing the  practice  of  the  courts,  the 
terms  "discharged'*  and  "released*' 
are  used  in  the  annotation  to  indicate 


V.  Motive  for  nondisclosure,  1497.. 
VI.  Nature    of    information    concealed, 

1497. 
VII.  Illustrations: 

a.  Matters   relating   to   solvency 
and  credit  of  principal  in  gen- 
eral, 1498. 
k  Contractors'  bonds,  1602. 
£.  Contracts  of  sale,  1503. 

d.  Loans;  usury  or  secret  com- 

mission, 1506. 

e.  Composition  agreements,  1507. 

f.  Miscellaneous,  1507. 

that  the  surety  is  not  liable  on  the 
contract,  although  the  terms  are  more 
appropriately  used,  it  would  seem, 
where  there  was  originally  a  liabilit3^ 
rather  than  where,  as  in  the  class  of 
cases  under  consideration,  the  con- 
tract, if  void  or  voidable,  is  so  in  its 
inception,  and  the  surety  is  never  li* 
able  thereon. 

il.  StaUntifint  of  rules  Iti  (feneral, 
u,  Duiy  to  dificlotte, 

rt  is  well  settled  that  fraud  on  the 
part  of  the  obligee  such  as  will  avoid 
the  contract  of  suretyship  is  not  con- 
fined to  positive  affirmations  which 
are  untrue,  but  may  consist  in  the 
concealment  or  withholding  by  him 
from  the  surety,  at  the  time  the  con- 
tract of  suretyship  is  executed, .  of 
material  facts  affecting  the  risk,  which 
the  obligee  has  the  opportunity,  and 
which  it  is  his  duty,  to  disclose. 

United  States. — Magee  v.  Manhat- 
tan L.  Ins.  Co.  (1876)  92  U.  S.  93,  23 
L.  ed.  699  (see  also  Rose's  Notes  to 
this  case) ;  First  Nat.  Bank  v.  Terry 
(1905)  135  Fed.  621;  COPPER  PROCESS 

Co.  V.  Chicago  Bonding  &  Ins.  Co. 
(reported  herewith),  ante,  1477. 

Alabama. — Evans  v.  Keeland  (1846) 
9  Ala.  42. 

California. — Guardian  Fire  A  Life 
Assor.  Co.  V.  Thompson  (1886)  68  Cal. 
208,  9  Pac.  1 ;  Union  Oil  Co.  v.  Pacific 
Surety  Co.  (1920)  —  Cal.  — ,  187  Pac. 
14. 

Colorado.— First  Nat.  Bank  v.  Claiic 
(1915)  59  Colo.  455,  149  Pac.  «12. 

Connectlcat. — Doughty    v.    Savage 
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(1859)  28  Ck)nn.  146;  Watertown  Sav. 
Bank  v.  Mattoon  (1905)  78  Conn.  388, 
62  Atl.  722. 

Belaware. — Pickering  v.  Day  (1867) 
3  Houst.  474,  95  Am.  Dec.  291. 

Gewgia. — Lewis  v.  Brown  (1892) 
89  Ga.  115,  14  S.  E.  881;  Harrinjgton 
V.  Findley  (1892)  89  Ga.  385,  15  S.  E. 
483;  Howard  v.  Johnson  (1892)  91, 
Ga.  319,  18  S.  E.  132;  Denton  v.  Butler 
(1896)  99  Ga.  264,  25  S.  E.  624;  Prath- 
er  V.  Smith  (1897)  101  Ga.  283,  28  S. 
E.  857;  Vaughan  v.  Farmers  &  M, 
Bank  (1916)  146  Ga.  51,  90  S.  E.  478 ; 
Whilden  v.  Milledgeville  Bkg.  Co. 
(1907)  3  Ga.  App.  69,  59  S.  E.  336; 
Hancock  v.  Bank  of  Tifton  (1909)  6 
Gia.  App.  676,  65  S.  E.  784;  Morris  v. 
Reed  (1914)  14  Ga.  App.  729,  82  S. 
E.  314;  Bank  of  Omega  v.  Ford  (1917) 
20  Ga.  App.  496,  93  S.  E.  106;  Duckett 
V.  Martin  (1919)  23  Ga.  App.  630,  99 
S.  E.  151. 

Illinois.— Booth  v.  Storrs  (1874)  75 
lil.  438;  Comstock  v.  Ga«e  (1878)  91 
111.  328;  Roper  v.  Sangamon  L^d^e 
(1879)  91  HI.  518,  33  Am.  Rep.  60; 
Drabek  v.  Grand  Lodge,  B.  S.  B.  S. 
(1887)  24  III.  App,  82. 

Indiana.  —  Wilson  v.  Montioello 
(1882)  85  Ind.  10;  Springfield  Engine 
&  Thresher  Co.  v.  Park  (1891)  3  Ind, 
App.  173,  29  N.  E.  444;  Fasanacht  v. 
Emsing  Gagen  Ck).  (1897)  18  Ind.  App. 
80,  63  Am.  St.  Rep.  322.  46  N.  E.  45, 
47  N.  E.  480 ;  Indiana  &  O.  Live  Stock 
Ins.  Co.  V.  Bender  (1904)  32  Ind.  App. 
287,  69  N.  E.  681. 

Iowa.— Miller  v.  Gardner  (1878)  49 
Iowa,  234;  Conger  v.  Bean  (1882)  58 
Iowa,  321,  12  N.  W.  284;  Klaman  ▼. 
Malvin  (1883)  61  Iowa,  762,  16  N.  W. 
356;  Bank  of  Monroe  v.  Anderson 
Bros.  Min.  &  R.  Co.  (1885)  65  Iowa, 
692,  22  N.  W.  929,  later  appeal  (1887) 
72  Iowa,  750,  32  N.  W.  669;  Benton 
County  Sav.  Bank  v.  Boddicker  (1898) 
105  Iowa,  548,  45  L.R.A.  321,  67  Am. 
St.  Rep.  316,  75  N.  W.  632;  Barnes  v. 
Century  Sav.  Bank  (1910)  149  Iowa, 
367,  128  N.  W.  541 ;  Lingenf elter  Bros. 
V.  Bowman  (1912)  156  Iowa,  649,  137 
K.  W.  946 ;  Selma  Sav.  Bank  v.  Haiian 
(1914)  167  Iowa,  673,  149  N.  W.  882; 
Sherman  v.  Smith  (1918)  —  Iowa,  — , 
169  N.  W.  216.  1 

Kentucky.— Peck  v.  Durett  (1840)  9 


Dana,  486;  Burks  v.  Wonterlioe 
(1869)  6  Bush,  20;  Graves  v.  Lebanon 
Nat.  Bank  (1873)  10  Bush,  23,  19  Am. 
Hep.  50;  Hubble  v.  First  Nat.  Bank 
(1888)  9  Ky.  L.  Rep.  766;  First  Nat 
Bank  v.  Mattingly  C1892)  92  Ky.  650. 
18  S.  W.  940;  Gano  v.  Farmers'  Bank 
(1898)  103  Ky.  508,  82  Am.  St.  Rep. 
596,  45  S.  W.  519;  Smith  v.  First  Nat 
Bank  (1899)  107  Ky.  257,  63  S.  W.  648; 
Julius  Winter,  Jr.  &  Co.  v.  Forrest 
(1911)  145  Ky.  681,  140  S.  W.  1005. 

Louisiana. — See  Lachman  v.  Block 
(1895)  47  La.  Ann.  505,  28  L.R.A-  255. 
17  So.  153  (on  rehearing  judg:meDt 
was  set  aside  on  other  grounds,  with- 
out determination  of  point). 

Maine. — Fsranklin  \Bank  v.  Cooper 
(18^)  36  Me.  179,  later  appeal  in 
(1855)  39  Me.  542;  Bryant  v.  Crosby 
(1853)  36  Me.  562,  58  Am.  Dec.  767; 
Franklin  Bank  v.  Stevens  (1855)  39 
Me.  532. 

Maryland.— Lake  v.  Thomas  (1897) 
84  Md.  608,  36  Atl.  437;  Wrijrht  v. 
German  Brewing  Co.  (1906)  103  Md. 
377,  63  Atl.  807. 

Michigan.  —  Beath  v.  Chapoton 
(1898)  115  Mich.  506,  69  Am.  St.  Bep. 
589,  73  N.  W.  806. 

Minnesota. — Traders'  Ins.  Go.  v. 
Berber  (1897)  67  Minn.  106,  69  N.  W. 
701;  Powers  Dry-Goods  Go.  v.  Harlia 
(1897)  68  Minn.  193,  64  Am.  St.  Rep. 
460,  71  N.  W.  16;  Capital  F.  Ins.  Co.  v. 
Watson  (1899)  76  Minn.  387,  77  An. 
St.  ftep.  657,  79  N.  W.  691. 

MissmrL— Third  Nat.  Bank  v. 
Owen  (1890)  101  Mo.  558,  14  S.  W. 
632 ;  Home  Sav.  Bank  v.  Traube  (1878) 
6  Mo.  App.  221;  Harrison  v.  Lumber- 
men &  M.  Ins.  Co.  (1879)  8  Mo.  App. 
37. 

Montana* — Palatine  Ins.  Co.  v.  Crit- 
tenden (1896)  18  Mont.  413,  45  Pac 
655. 

New  Mexico.— Wells,  F.  &  Go's 
£xp.  V.  Walker  (1897)  9  N.  M.  170,  50 
Pac.  358,  923,  later  appeal  in  (18W) 
9  N.  M.  456,  54  Pac.  875;  Putney  v. 
Schmidt  (1911)  16  N.  M.  400,  120  Pac 
720. 

New  York. — ^Howe  Mach.  Co.  ▼.  Far- 
rington  (1880)  82  N.  Y.  121;  Bostwick 
V.  Van  Voorhis  (1883)  91  N.  Y.  353; 
Farmers'  Nat.  Bank  v.  Van  Slyke 
(1888)  49  Hun,  7,  1  N.  Y.  Supp.  508; 
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United  States  L.  Ins.  Co.  v.  Salmon 
(1895)  91  Hun,  635,  36  N.  Y.  Supp. 
880|  afHrmed  without  opinion  in  (1898) 
157  N.  Y.  682,  51  N.  E.  1094;  Damon 
V.  Empire  State  Surety  Co.  (1914)  1^1 
App.  Div.  875,  146  N.  Y.  Supp.  996. 

North  Dakota. — £tna  Indemnity 
Co.  V.  Schroeder  (1903)  12  N.  D.  110, 
95  N.  W.  436. 

Ohio.— Dinsmore  v.  Tidball  (1878) 
34  Ohio  St.  411;  Smith  v.  Josselyn 
(1884)  40  Ohio  St.  409;  Common- 
wealth Bldg.  4e  L.  Co.  v.  Fromlet 
(1897)  7  Ohio  N.  P.  194,  6  Ohio  S. 
^  C.  P.  Dec.  184. 

Pennaylyaiiia.  —  Frisch  v.  Miller 
(1847)  5  Pa.  310;  Wayne  v.  Commer- 
eial  Nat.  Bank  (1866)  52  Pa.  343; 
Laver  Brewing  Co.  v.  Riley  (1900) 
195  Pa.  449,  46  Atl.  71 ;  Park  Paving 
Co.  V.  Kraft  (1918)  262  Pa.  178,  105 
Atl.  39;  Bolz  v.  Stuhl  (1896)  4  Pa. 
Super.  Ct.  52;  Goebel  Brewing  Co.  v. 
McLean  (1900)  15  Pa.  Super.  Ct.  38. 

Rhode  lalaad.  —  Atlas  Bank  v^ 
Brownell  (1869)  9  R.  I.  169,  11  Am. 
Rep.  231. 

South  Carolina. — ^Wilmington,  C.  & 
A.  R.  Co.  V.  Ling  (1882)  18  S.  C.  116; 
Greenville-Carolina  Power  Co.  v. 
United  States  Fidelity  ft  G.  Co.  (1909) 
83  S.  C.  90,  64  S.  E.  518,  964. 

Tennessee. — Johnson  v.  Ivey  (1867) 
4  Coldw.  608,  94  Am.  Dec.  206;  Brad- 
ley V.  Kesee  (1867)  5  Coldw.  223,  94 
Am.  Dec.  246;  Domestic  Sewing  Mach. 
Co.  V.  Jackson  (1885)  15  Lea,  418; 
Hebert  v.  Lee  (1906)  118  Tenn.  183, 
12  L.R.A.(N.S.)  247,  121  Am.  St.  Rep. 
d89,  101  S.  W.  175,  11  Ann.  Cas.  1029. 

TeiuiF. — Screwmen's  Benev.  Asso.  v. 
Smith  (1888)  70  Tex.  168,  7  S.  W.  793. 

Utah.— Jungk  v.  Holbrook  (1897) 
15  Utah,  198,  62  Am.  St.  Rep.  921,  49 
Pac.  305. 

Vermont. — Richmond  v.  Standclift 
<1842)  14  Vt.  258;  Connecticut  Gen- 
eral L.  Ins.  Co.  V.  Chase  (1900)  72  Vt. 
176,  53  LJi.A.  510,  47  Atl.  825. 

Virginia. — Atlantic  Trust  Co.  v. 
Union  Trust  &  T.  Corp.  (1909)  110  Va. 
286,  135  Am.  St.  Rep.  937,  67  S.  E.  182. 

West  Virginia. — ^Warren  v.  Branch 
(1879)  L5  W.  Va.  21. 

Wisconsin. — ^tna  L.  Ins.  Co.  ▼. 
Mabbett  (1864)  18  Wis.  667;  Reming- 
ton   Sewing    Mach.    Co.   v.    Kezertee 


(1880)  49  Wis:  409,  5  N.  W.  809;.Bril- 
lion  Lumber  Co.  v.  Barnard    (1907) 
131  Wis.  284,  111  N.  W.  483. 
England.— Cecil  v.  Plaistow  (1793) 

I  Anstr.  203,  145  Eng.  Reprint,  845; 
Pidcock  V.  Bishop  (1825)  3  Barn.  & 
C.  605,  107  Eng.  Reprint,  857,  5  Dowl. 
&  R.  505,  3  L.  J.  K.  B.  109,  27  Revised 
Rep.  430;  Stone  v.  Compton  (1838)  5 
Bing.  N.  C.  142,  132  Eng.  Reprint, 
1059,  6  Scott.  846;  Pendlebury  v- 
Walker  (1841)  4  Younge  &  C.  Exch. 
424,  160  Eng.  Reprint,  1072;  Railton 
V.  Mathews  (1844)  10  Clark  &  F.  934, 
8  Eng.  Reprint,  993;  Hamilton  v.  Wat- 
son (1845)  12  Clark  &  F.  109,  8  Eng. 
Reprint,  1339;  Willis  v.  Willis  (1850) 
17  Sim.  218,  60  Eng.  Reprint,  1112,  14 
Jur.  404;  Stokesleigh  Parish  v.  Stod- 
dart  (1853)  2  Week.  Rep.  14;  Owen  v. 
Homan  (1853)  4  H.  L.  Cas.  997,  10 
Eng.  Reprint,  752,  17  Jur.  861,  1  Eq. 
Rep.  370;  Small  v.  Currie  (1853)  2 
Drew,  102,  61  Eng.  Reprint,  657,  ap- 
peal in  (1854)  5  De  G.  M.  &  G.  141, 
43  Eng.  Reprint,  824,  2  Eq.  Rep.  639, 
23  L.  J.  Ch.  N.  S.  746,  18  Jur.  731; 
Wythes  v.  Labouchere  (1859)  3  De 
G.  &  J.  593,  44  Eng.  Reprint,  1397,  5 
Jur.  N.  S.  499,  7  Week.  Rep.  271; 
Pledge  V.  Buss  (1860)  Johns.  V..  C: 
663,  70  Eng.  Reprint^  585,  6  Jur.  N.  S. 
695;  Blest  v.  Brown  (1862)  3  Giif.  450, 
66  Eng.  Reprint,  486,  8  Jur.  N.  S.  187, 
5  L.  T.  N.  S.  663,  affirmed  in  (1862) 
8  Jur.  N.  S.  602,  4  De  G.  F.  &  J.  367, 
45  Eng.  Reprint,  1225,  6  L.  T.  N.  S. 
620,  10  Week.  Rep.  569;  Lee  v.  Jonen 

(1864)  17  C.  B.  N.  S.  482,  144  Eng, 
Reprint,  194,  34  L.  J.  C.  P.  N.  S.  131, 

II  Jur.  N.  S.  81,  12  L.  T.  N.  S.  122,  13 
Week.  Rep.  318;  Greenfield  v.  Edward.s 

(1865)  2  De  G.  J.  &  S.  582,  46  Eng. 
Reprint,  501, 11  Jur.  N.  S.  419,  12  L.  T. 
N.  S.  411,  13  Week.  Rep.  668;  Stiff  v. 
Eastbourne  (1867)  17  Week.  Rep.  68. 
19  L.  T.  N.  S.  408,  on  appeal  (1869) 
17  Week.  Rep.  428,  20  L.  T.  N.  S.  339 ; 
Phillips  V.  Foxall  (1872)  L.  R.  7  Q.  B. 
666,  41  L.  J.  Q.  B.  N.  S.  293,  27  L.  T. 
N.  S.  231,  20  Week.  Rep.  900;  Davies 
V.  London  &  P.  M.  Ins.  Co.  (1878)  L. 
R.  8  Ch.  Div.  469,  47  L.  J.  Ch.  N.  S. 
511,  38  L.  T.  N.  S.  478,  26  Week.  Rep. 
794;  Mackreth  v.  Walmesley  (1884) 
51  L.  T.  N.  S.  19,  32  Week.  Rep.  819; 
Welton  V.  Somes  (1888)  5  Times  L.  R. 
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46;  Seaton  v.  Heath  [1899]  1  Q.  B. 
782,  68  L.  J.  Q.  B.  N.  S.  631,  47  Week. 
Rep.  487,  80  L.  T.  N.  S.  579,  15  Times 
L,  R.  297,  4  Com.  Cas.  193,  per  Romer, 
L,  J.,  reversed  on  other  grounds  in 
[1900]  A.  C.  135;  London  General 
Omnibus  Co.  v.  Holloway  [1912]  2 
K.  B.  72,  81  L.  J.  K.  B.  N.  S.  603,  106 
L.  T.  N.  S.  502,  Ann.  Cas.  1912D,  1280. 

Scotland. — Smith  v.  Bank  of  Scot- 
land (1813)  1  Dow,  P.  C.  272,  3  Eng. 
Reprint,  697.  ' 

Canada.— Cashin  v.  Perth  (1859)  7 
Grant,  Ch.  (U.  C.)  340;  Cunningham 
V.  Buchanan  (1864)  10  Grant,  Ch.  (U. 
C.)  523;  East  Zorra  Twp.  v.  Douglas 
(1870)  17  Grant,  Ch.  (U.  C.)  462; 
Peers  v.  Oxford  County  (1870)  17 
Grant,  Ch.  (U.  C.)  472;  British  Em- 
pire, etc.,  Assur.  Co.  v.  Luxton  (1893) 
9  Manitoba  L.  R.  169;  Niagara  Dist 
Fruit  Growers  Stock  Co.  v.  Stewart 
(1896)  26  Can.  S.  C.  629. 

Very  little  said* by  the  obligee  which 
ought  not  to  have  been  said,  and  very 
little  left  unsaid  which  ought  to  have 
been  said  to  a  surety,  are  sufficient  to 
discharge  the  latter,  especially  where 
there  is  no  consideration  for  the  con- 
tract of  suretyship.  Davies  v.  London 
&  P.  M.  Ins.  Co.  (1878)  L.  R.  8  Ch. 
Div.  (Eng.)  469,  47  L.  J.  Ch.  N.  S.  511, 
38  L.  T.  N.  S.  478,  26  Week.  Rep.  794. 

It  is  a  well-known  rule  of  equity 
that  if  the  creditor  conceals  frona 
one  about  to  become  a  surety  any 
material  facts,  whereby  his  risk  is  in- 
creased, and  suffers  the  surety  to  en- 
ter into  the  contract  under  a  false  im- 
pression as  to  the  real  state  of  facts, 
such  concealment  will  amount  to  a 
fraud,  and  will  release  the  surety. 
Springfield  Engine  &  Thresher  Co.  v. 
Park  (1891)  3  Ind,  App.  173,  29  N. 
E.  444. 

And  in  Home  Sav.  Bank  v.  Traube 
(1878)  6  Mo.  App.  221,  it  was  said: 
"To  accept  a  surety  known  to  be  act- 
ing on  a  belief  that  there  are  no  un^ 
usual  circumstances  by  which  his  risk 
is  materially  increased,  whilst  the  par- 
ty thus  accepting  him  knows  that 
there  are  such  circumstances  and 
withholds  the  knowledge  from  the 
surety,  is  a  legal  fraud  by  which  the 
surety  is  discharged.*' 

If  the  circumstances  are  such  that 


it  can  be  clearly  inferred  that  the 
surety  imposed  confidence  in  the  ob> 
ligee,  and  the  latter  suffered  the  for- 
mer to  act  under  a  material  delusion, 
the  contract  of  suretyship  will  be 
avoided.  Harrison  v.  Lumberman  & 
M.  Ins.  Co.  (1879)  8  Mo.  App.  37. 

It  is  a  clear  and  well-settled  prin- 
ciple, said  the  court  in  Doughty  v. 
Savage  (1859)  28  Conn.  146,  that  a 
security  given  by  a  surety  is  voidable 
on  the  ground  of  fraud,  if  there  is, 
with  the  knowledge  or  assent  of  the 
creditor,  such  a  concealment  from  the 
surety  of  the  transaction  between  the 
creditor  and  his  debtor  that,  but  for 
the  same  having  taken  place,  either 
the  suretyship  would  not  have  been 
entered  into  at  all,  or,  being  entered 
into,  the  extent  of  the  surety's  liabil- 
ity might  be  thereby  increased.  The 
rule,  laid  down  in  this  case  was  ap- 
proved in  .Powers  Dry-^ods  Co.  v* 
Harlin  (1897)  68  Minn.  193»  64  Am. 
St.  Rep.  460,  71  N.  W.  16. 

It  is  elementary  that  fraudulent  con- 
cealment .of  ihaterial  matters  is 
equivalent  to  affirming  a  fact  that  does 
not  exist;  and  this  doctrine  applies 
quite  strictly  in  favor  of  sureties. 
Shennan  v.  Smith  (1918)  —  Iowa,  — , 
169  N.  W.  216. 

To  accept  a  surety  known  to  be 
acting  on  the  belief  that  there  are  no 
unusual  circumstances  by  which  his 
risk  will  be  materially  increased, 
while  the  party  thus  accepting  knows 
there  are  such  circumstances  and 
withholds  the  knowledge  from  the 
surety,  although  having  suitable  op- 
portunity to  communicate  it,  will  re- 
lease the  surety.  Franklin  Bank  v. 
Cooper  (1853)  36  Me«  179,  later  ap- 
peal in  (1855)  39  Me.  542. 

The  rule  that  concealment  by  the 
obligee  of  material  facts  affecting  the 
risk  may  amount  to  fraud,  discharging 
the  surety,  seems  especially  ap- 
plicable where  the  circumstances  are 
such  as  raise,  or  should  raise,  a  sus- 
picion in  the  mind  of  the  obligee  that 
the  principal  has  obtained  the  sure- 
ty's signature  by  fraud.  In  this  con- 
nection, attention  is  called  to  the  fact 
that  there  are  some  cases  which  ap- 
proach somewhat  closely  the  class  of 
cases    herein    considered,   but    which 
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lead  beyond  the  scope  of  the  present 
annotation.  Reference  is  made  to 
those  cases  involving  the  release  of 
the  surety  who,  to  the  knowiedsre  of 
the  obligee*  occupies  a  confidential 
relationship  to  the  principal,  and  is 
induced  to  sign  the  contract  by  the 
principars  undue  influence  er  fraud* 
For  example,  see  Canada  Furniture 
Co.  V.  Stephenson  (1910)  19  Manitoba 
L.  R.  618,  where  a  wife  signed  as  sure* 
ty  for  her  husband,  at  his  request, 
knowing  that  the  document  which  she 
sifirned  was  in  some  way  one  purport* 
ing  to  assist  him  in  his  business,  and 
without  asking  any  questions  about  it, 
and  the  obligee  knew  that  she  was  not 
at  that  time  in  'a  condition  physically 
to  take  much  interest  in  any  document 
presented  to  her  for  signature. 

The  rule  was  laid  down  in  Warren  v. 
Branch  (1879)  15  W.  Va.  21,  that  if 
the  dealings  are  such  as  clearly  to  lead 
the  creditor,  if  a  reasonable  man,  to 
believe  that  the  principal  must  have 
used  fraud  in  procuring  the  surety  to 
enter  into  the  contract,  and  such 
fraud  has  been  used,  it  will  vitiate  the 
contract  as  to  the  surety,  although  ac- 
tual fraud  ia  not  traced  to  the  cred- 
itor. 

If  tile  obligee  knows,  or  has  good 
lerrounds  for  believing,  that  the  surety 
is  being  deceived  or  misled,  and  that 
he  was  induced  to  enter  into  the  con- 
tract in  ignorance  of  facts  materially 
increasing  the  risks,  of  which  he  has 
knowledge,  and  the  obligee  has  oppor- 
tunity, before  iaccepting  the  undertak- 
ing, to  inform  the  surety  of  such 
facts,  good  faith  and  fair  dealing  de- 
mand that  he  should  make  the  disclo- 
sure; and  if  he  accepts  the  contract 
without  doing  so,  the  surety  may  aft- 
erward avoid  it.  Bank  of  Monroe  v. 
Anderson  Bros.  Min.  &  R.  Co.  (1885) 
65  Iewa«  692,  22  N.  W.  929. 

See,  in  this  connection,'  Fassnacht  v. 
Bmslng  Gagen  Co.  (Ind.)  under  VII. 
c,  infra,  where  the  obligee  in  a  sales 
eontract  knew  that  the  surety  was  act- 
ing under  a  misunderstanding. 

So,  although  a  creditor  may  not  be 
bound  to  inquire  in  every  case  under 
what  circumstances  the  debtor  has 
obtained  the  concurrence  of  a  surety, 
yet  if  the  dealings  are  snch  as  fairljr 
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to  lead  a  reasonable  man  to  believe 
that  fraud  must  have  been  used  in 
order  to  obtain  such  concurrence,  the 
creditor  is  bound  to  make  inquiry,  and 
cannot  shelter  himself  under  the  plea 
that  he  was  not  called  on  to  ask,  and 
did  not  ask,  any  questions  on  the  sub- 
ject; if  one  abstains  from  inquiry  be- 
cause he  sees  that  the  result  of  in- 
quiry will  probably  be  to  show  that  a 
transaction  in  which  he  is  engaged  is 
tainted  with  fraud,  his  want  of  knowl- 
edge of  the  fraud  will  afford  no  ex- 
cuse. Owen  V.  Homan  (1853)  4  H.  L. 
Cas.  997,  10  Eng.  Reprint,  752,  17  Jur. 
861,  1  Eq.  Rep.  370. 

And  in  Farmers'  Nat.  Bank  v.  Van 
Slyke  (1888)  49  Hun,  7,  1  N.  Y.  Snpp. 
608,  the  court  said:  "Where  a  per- 
son taking  sc  rity  knows  the  facts 
and  is  persona. ly  present,  having  an 
opportunity  to  inform  the  proposed 
surety,  and  having  reason  to  believe 
that  the  proposed  surety  does  not 
know  the  facts  and  is  being  deceived 
and  defrauded  into  becoming  snch,  it 
is  his  duty  to  post  him,  and  the  accept- 
ance of  him  as  surety  or  indorser  un- 
der such  circumstances  would  be  a 
fraud  which  would  avoid  the  con- 
tract." 

The  surety  is  discharged  where  the 
agreement  guaranteed,  because  of 
omissions  or  otherwise,  is  materially 
different  from  that  which  the  written 
contract  executed  by  him  purports  on 
its  face/ and  the  stirety  is  ignorant  of 
the  real  contract.  Union  Oil  Co.  v. 
Pacific  Surety  Co.  (1920)  —  Cat  — , 
187  Pac.  14;  Damon  v.  Empire  State 
Surety  Co.  (1914)  161  App.  Div.  875, 
146  N.  Y.  Supp.  996;  Park  Paving  Co. 
V.  Kraft  (1918)  262  Pa.  178,  105  Atl. 
39;  Atlantic  Trust  Co.  v.  Union  Trust 
&  T.  Corp.  (1909)  110  Va«  286,  185 
Am.  St.  Rep.  937,  67  S.  E.  182. 

And  even  though,  before  the  execu- 
tion of  the  contract  by  the  surety,  he 
and  the  obligee  have  no  direct  deal- 
ings, it  seems  that  the  circumstances 
may  be  such  as  to  require  the  obligee 
to  disclose  to  the  surety  the  real  situa- 
tion, where  the  obligee  knows  that  the 
contract,  the  performance  of  which  is 
secured,  is,  on  its  face,  calculated  to 
mislead  the  surety  to  his  prejudice. 
This  appears  to  be  the  situation  in 
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Damon  v.  Empire  State  Surety  Co. 
(1914)  161  App.  Div.  875,  146  N.  Y. 
Supp.  996,  supra,  where  the  contract 
purported  an  agreement  made  as  of 
the  date  of  the  contract,  whereas  it 
was  but  a  renewal  agreement  of  a 
previous  contract,  as  to  which  the 
principal  was  in  default. 

The  court  in  Jungk  v.  Holbrook 
(1897)  16  Utah,  198,  62  Am.  St.  Rep. 
921,  49  Pac.  305,  approved  the  rule 
laid  down  in  Brandt  on  Suretyship, 
that  "one  who  becomes  sure^  for 
another  must  ordinarily  be  presumed 
to  do  so  upon  the  belief  that  the  trans- 
action between  the  principal  parties  is 
one  occurring  in  the  usual  course  of 
business  of  that  description,  subject- 
ing him  only  to  the  ordinary  risks 
attending  it;  and  the  party  to  whom 
he  becomes  a  surety  must  be  presumed 
to  know  that  such  will  be  his  under* 
standing,  and  that  he  will  act  upon 
it  unless  he  is  informed  that  there 
are  extraordinary  circumstances  af- 
fecting the  risk.  To  receive  a  surety 
known  to  be  acting  upon  the  belief 
that  there  are  no  unusual  circum- 
stances by  which  his  risks  will  be 
materially  increased,  well  knowing 
that  there  are  such  circumstances, 
and  having  an  opportunity  to  make 
them  known,  and  withholding  them, 
must  be  regarded  as  a  legal  fraud,  by 
which  the  surety  will  be  relieved  from 
his  contract." 

6.  Absence  of  duty  to  disclose,'  nondU^ 
eioHure  mot  amounting  to  fniud. 

To  discharge  the  surety  on  the 
ground  that  the  obligee  has  concealed 
or  withheld  from  him  material  facts 
affecting  the  risk,  there  must  be  a 
duty  on  the  part  of  the  obligee  to  make 
disclosure,  it  being  well  settled  that, 
unless  this  duty  arises  under  the  cir- 
cumstances of  the  particular  case,  the 
surety  will  not  be  released  from  his 
obligation  by  the  mere  fact  that  he  did 
not  have  information  which  the  ob- 
ligee possessed,  affecting  the  risk,  and 
which  would  have  probably  prevented 
his  signing  the  contract;  in  other 
words,  there  is  nothing  in  the  mere 
nature  of  the  contract  of  suretyship 
itself  which  requires  the  obligee  to 
disclose  to  the  proposed  surety  all  the 
material  facts  affecting  the  risk. 


United  States.— Magee  ▼.  Manhat- 
tan L.  Ins.  Co.  (1876)  92  U.  S.  98,  23 
L.  ed.  699  (see  also  Rose's  Notes  to 
this  case) ;  Frelinghuysen  v.  Baldwin 
(1883)  16  Fed.  452;  Citizens'  Trust  4 
6.  Co.  V.  Globe  &  R.  F.  Ins.  Co.  (1915) 
143  C.  C.  A.  446,  229  Fed.  826,  Ann. 
Cas.  1917C,  416;  Whitcomb  v.  Shultz 
(1915)  138  C.  C.  A.  510,  223  Fed.  268, 
petition  for  a  writ  of  certiorari  denied 
in  (1915)  238  U.  S.  632,  59  L.  ed.  1498. 
35  Sup.  Ct.  Rep.  937;  COiPPBB  Pbocbss 
Co.  V.  Chigacm)  Bonung  a,  Ins.  Co. 
(reported  herewith)  ante,  1477. 

Alabama. — ^Van  Arsdale  v.  Howard 
(1843)  5  Ala.  596. 

Couecticat. — Watertown  Sav.  Bank 
v.  Mattoon  (1905)  78  Conn.  388,  62 
Atl.  622. 

Delaware. — ^Pickering  v.  Day  (1867) 
3  Houst.  474,  95  Am.  Dec.  291. 

UUnois.— Booth  v.  Storrs  (1874)  75 
111.  438;  Roper  v.  Sangamon  Lodge 
(1879)  91  111.  518,  33  Am.  Rep.  60. 

Indiana.— Coats  v.  McKae  (1886) 
26  Ind.  223;  Ham  v.  Greve  (1870)  84 
Ind.  18;  Stedman  v.  Boone  (1875)  49 
Ind.  469. 

Iowa. — Home  Ins.  Co.  ▼.  Holway 
(1881)  56  Iowa,  571,  39  Am.  Bap.  179. 
8  N.  W.  457 ;  Bank  of  Monroe  v.  And- 
erson Bros.  Min.  A  R.  Co.  (1866)  65 
Iowa,  692,  22  N.  W.  929,  later  appeal 
in  (1887)  72  Iowa,  750,  32  N.  W.  669; 
Shennan  v.  Harbin  (1904)  125  Iowa, 
174,  100  N.  W.  629;  Selma  Sav.  Bwk 
v.  Harlan  (1914)  167  Iowa,  673»  149 
N.  W.  882. 

Kentucky. — ^Burks  v.  Wonterline 
(1869)  6  Bush,  20;  Hubble  v.  First 
Nat.  Bank  (1888)  9  Ky.  L.  Rep.  766; 
Smith  V.  First  Nat.  Bank  (1899)  107 
Ky.  257,  53  S.  W.  648;  Sobald  v.  Cit- 
izens' Deposit  Bank  (1907)  31  Ky.  U 
Rep.  1244,  14  L.R.A.(N.S.)  376.  105 
S.  W.  130. 

Louisiana. — Tooke  v.  Burke  (1917) 
141  La.  746,  75  So.  668. 

Maryland. — ^Lake  v.  Thomas  (1897) 
84  Md.  624,  36  Atl.  437;  Wright  v. 
German  Brewing  Co.  (1906)  108  Md. 
377,  63  Atl.  807. 

Miaaiasipiii. — Southwestern  Co.  v. 
Wynnegar  (1916)  111  Miss.  412,  71 
So.  737. 

MiasourL — ^Harrison  v.  Lumbermen 
&  M.  Ins.  Co.  (1879)  8  Mo.  App.  87. 


ANNO.— SURETY— FRAUD— CONCEALMENT  BY  OBLIGEE.       1491 


Montana. — ^Palatine  Ins.  Co.  v.  Crit- 
tenden (1896)  18  Mont.  413,  46  Pac. 
565. 

New  YoiL — Western  New  York  L. 
Ins.  Co.  V.  Clinton  (1876)  66  N.  Y. 
326;  Howe  Mach.  Co.  v.  Farrington 
(1880)  82  N.  Y.  121;  Bostwick  v.  Van 
Voorhis   (188S)  91  N.  Y.  353. 

North  Dakota.  —  JGtna  Indemnity 
Co.  V.  Schroeder  (1903)  12  N.  D.  110, 
96  N.  W.  486. 

Ohio.— Higgins  v.  Drucker  (1901) 
22  Ohio  C.  C.  112,  12  Ohio  C.  D.  220. 

Ponnsylvaiiia. — Goebel  Brewing  (Do. 
V.  McLean  (1900)  15  Pa.  Super.  Ct. 
38. 

Rhade  lalaiid.  —  Attas  Bank  v. 
Brownell  (1869)  9  R.  I.  169,  11  Am. 
Rep.  231. 

Sautti  Carolina,  —  Greenville^Car- 
olina  Power  Co.  v.  United  States  Fi- 
delity A  G.  Co.  (1909)  83  S.  C.  90,  64 
S.  E.  518,  964. 

Tennesaee*  —  Hubbard     v.    Fravell 

(1868)  12  Lea,  304;  Domestic  Sewing 
Mach«  Co.  V.  Jackson  (1885)  16  Lea, 
418. 

Texas. — Serewmen's  Benev.  Asso.  t. 
Smith  (1888)  70  Tex.  168,  7  8.  W.  798; 
United  States  Fidelity  &  G.  Co.  v. 
Means  k  F.  Iron  Works  (1910)  —  Teat. 
Civ.  App.  — ,  132  S.  W.  636. 

Virgiitia. — ^Atlantic  Trust  ic  D.  Co. 
T.  Union  Trust  A  Title  Corp.  (1:909) 
110  Va.  886,  135  Am.  St.  Rep.  987,  67 
S.  E.  182. 

Waahingtofi. — Oregon  Nat.  Bank  ▼• 
Gardner  (1895)  13  Wash.  154,  42  Pac. 
545. 

West  Virginia. — ^Warren  v.  Branch 
(1879)  15  W.  Va.  21. 

Wisconsin. — ^tna  L.  Ins.  Co.  v. 
Mabbett  (1864)  18  Wis.  667. 

England*  —  Hamilton  ▼•  Watson 
(1846)  12  Clark  &  F.  109,  8  Eng.  Re- 
print, 1339;  Stokesleigh  Parish  v. 
Stoddart  (1863)  2  Week.  Rep.  14; 
North  British  Ins.  Co.  v.  Lloyd  (1864) 
10  Exch.  523,  166  Eng.  Reprint,  645,  3 
C.  L.  R.  264,  24  L.  J.  Exch.  N.  S.  14, 
1  Jur.  N.  S.  46;  Wythes  v.  Labouchere 

(1869)  3  De  G.  &  J.  693,  44  Eng.  Re- 
print, 1397,  5  Jur.  N.  S.  499,  7  Week. 
Rep.  271 ;  Pledge  v.  Buss  (1860)  Johns. 
V.  C.  663,  70  Eng.  Reprint,  585,  6  Jar. 
N.  S.  695;  Greenfield  v.  Edwards 
(1865)  2  De  G.  J.  k  S.  582,  46  Eng. 


Reprint,  Ml,  11  Jur.  N.  S.  419,  12  L. 
T.  N.  S.  411, 18  Week.  Rep.  668;  Davies 
V.  London  &  P.  M.  Ins.  Co.  (1878)  L. 
R.  8  Ch.  Div.  469,  47  L.  3.  Ch.  N.  S. 
611,  88  L.  T.  N.  S.  476,  26  Week.  Rep. 
794;  Welton  v.  Somes  (1888)  5  Times 
L.  R.  46;  Seaton  v.  Heath  [1«99]  1 
Q.  B.  782,  68  L.  J.  Q.  B.  N.  S.  631,  47 
Week.  Rep.  487,  80  L.  T.  N.  S.  679,  15 
Times  L.  R.  297,  4  Com.  Cas.  193,  per 
Romer,  L.  J.,  reversed  on  other 
grounds  in  [1900]  A.  C.  135. 

Ireland. — Roper  v.  Cox  (1882)  Ir. 
L.  R.  10  C.  L.  200. 

Scotland. — Royal  Bank  v.  Green- 
shields  [1914]  S.  C.  269,  51  Scot.  L.  R. 
260  [1914]  1  Scot.  L.  T.  74,  Scots  Dig. 
1904-14,  col.  142,  Mews,  Eng.  Case 
Law  Dig.  1911-15,  col.  1213. 

Canada. — Cunningham  v.  Buchanan 
(1864)  10  Grant,  Ch.  (U.  C.)  523;  East 
Zorra  Twp.  v.  Douglas  (1870)  17 
Grant,  Ch.  (U.  C.)  462;  Peers  v.  Ox- 
ford County  (1870)  17  Grant,  Ch.  (U. 
C.)  472;  British  Empire,  etc.,  Assur. 
Co.  V.  Luxton  (1893)  9  Manitoba  L.  R. 
169;  Niagara  Dist.  Fruit  Growers 
Stock  Co.  v.  Stewart  (1896)  26  Can. 
S.  C.  629. 

We  think,  said  the  court  in  Atlas 
Bank  v.  Brownell  (1869)  .9  R  I.  169, 
11  Am.  Rep.  231,  that  it  is  going  too 
far  to  aay  that  the  creditor  is  in  all 
caaes,  anU  without  being  inquired  of, 
bound  to  communicate  everjrthing 
that  it  is  important  for  the  surety  to 
know,  and  that  would  increase  his 
risk;  that  the  safe  rule  is  that,  to 
aTold  the  bond,  there  must  be,  on  the 
part  of  the  creditor,  a  fraudulent  con- 
cealment or  withholding  of  something 
material  for  the  surety  to  know;  and 
that  ordinarily,  the  concealment,  to 
make  void  a  contract,  must  amount  to 
the  suppression  of  facts  which  one 
party  is  bound  in  conscience  and  duty 
to  disclose  to  the  other,  and  in  respect 
to  which  he  cannot  innocently  be 
silent. 

So,  it  was  said  in  Harrison  v.  Lum- 
bermen &  M.  Ins.  Co.  (1879)  8  Mo. 
App.  37,  that  although  passages  not 
infrequently  occur  in  the  authorities 
apparently  supporting  the  statement 
that  the  duty  of  the  obligee  is  to  dis- 
close to  the  surety  every  fact  that 
materially  aifeets  the  latter's  risk,  or 
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that  is  of  a  nature  to  prevent  a  pru- 
dent man  from  undertaking  the  obli- 
gation, this  is  certainly  not  the  rule. 

It  is  well  settled  that,  to  discharge 
the  surely  on  the  ground  of  the  con- 
cealment or  withholding  of  informa- 
tion by  the  obligee,  the  concealment 
must  in  fact  or  in  law  be  fraudulent, 
•and  unless  the  nondisclosure  amounts 
to  fraud  the  surety  is  not  released. 
This  proposition  Ib  supported  by  the 
cases  generally,  being  frequently  im- 
plied rather  than  directly  stated.  See, 
on  the  point,  the  following  author- 
ities: 

United  States. — Magee  v.  Manhat- 
tan L.  Ins.  Co.  (1876)  92  U.  S.  93,  23 
L.  ed.  699. 

Alabama. — Van  Arsdale  v.  Howard 
(1843)  5  Ala.  596. 

California. — ^Anaheim  Union  Water 
Co.  V.  Parker  (1894)  101  Cal.  483,  36 
Pac.  1048. 

Connecticut — ^Watertown  Sav.  Bank 
V.  Mattoon  (1906)  78  Conn.  388,  62 
Atl.  622. 

New  York. — Howe  Mach.  Co.  v.  Far- 
rington  (1880)  82  N.  Y.  121;  Bostwick 
V.  Van  Voorhis  (1883)  91  N.  Y.  363. 

North  Dakota. — ^^tna  Indemnity 
Co.  V.  Schroeder  (1903)  12  N.  D.  110. 
95  N.  W.  436. 

Rhode  Island.  —  Atlas  Bank  ▼. 
Brownell  (1869)  9  R.  L  169,  11  Am. 
Rep.  231. 

Tennessee— Domeetie  Sewing  Maeh. 
Co.  V.  Jackson  (1886)  15  Lea,  418. 

Texas. — Screwmen's  Benev.  Asso.  v. 
Smith  (1888)  70  Tex.  168,  7  S.  W. 
793;  United  States  Fidelity  &  G.  Co. 
V.  Means  &  F.  Iron  Works  (1910)  — 
Tex.  Civ.  App.  — ,  182  S.  W.  586. 
•  England.  —  Hamilton  v.  Watson 
(1846)  12  Clark  &  F.  109,  8  Eng.  Re- 
print, 1339;  Stokesleigh  Parish  v. 
Stoddart  (1853)  2  Week.  Rep.  14; 
Wythes  v.  Labouchere  (1859)  3  De 
G.  &  J.  693,  44  Eng.  Reprint,  1397,  5 
Jur.  N.  S.  499,  7  Week.  Rep.  271; 
Pledge  V.  Buss  (1860)  Johns.  V.  C. 
663,  70  Eng.  Reprint,  585,  6.  Jur.  N.  S. 
695;  Welton  v.  Somes  U888)  5  Times 
L.  R.  46. 

Ireland. — ^Roper  v.  Cox  (1882)  Ir. 
L.  R.  10  C.  L.  200. 

Canada. — East  Zorra  Twp.  v.  Doug- 


las (1870)  17  Grant,  Ch.  (U.  C)  462; 
Peers  v.  Oxford  0)unty  (1870)  17 
Grant,  Ch.  (U.  C.)  472;  British  Em- 
pire,  etc.,  Assur.  Co.  v.  Luxton  (1893) 

9  Manitoba  L.  R.  169. 

And  the  rule  which  prevails  in  some 
classes  of  contracts,  such  as  those  of 
marine  insurance,  that  all  material 
circumstances  known  to  the  assured 
must  be  disclosed,  and  that  the  omis- 
sion to  do  so  avoids  the  policy,  though 
the  concealment  is  not  fraudulent, 
does  not  apply  to  an  ordinary  contract 
of  guaranty  or  suretyship*  Whitcomb 
V.  Shultz  (1916)  138  C.  C.  A»  610,  223 
Fed*  268,  petition  for  a  writ  of  certio- 
rari denied  in  (1916)  238  U.  &  632,  69 
L.  ed.  1498, 36  Sup.  Ct.  Rep.  937 ;  Howe 
Mach.  Co.  V.  Farrington  (1880)  82 
N.  Y.  121 ;  Domestic  Sewing  Mach.  Co. 
V.  Jackson  (1886)  16  Lea  (Teim.)  418; 
Nortib  British  Ins.  Co.  v.  Uoyd  (1854) 

10  Exch.  623,  156  Eng.  Reprint,  545,  3 
C.  L.  R.  264,  24  L.  J.  Exch.  N.  S.  14, 
1  Jur.  N.  S.  45;  Davies  v.  London  A  P. 
M.  Ins.  Co.  (1878)  L.  R.  8  Ch.  Div. 
(Eng.)  469,  47  L.  J.  Ch.  N.  S.  511,  38 
L.  T.  N.  S.  478,  26  Week.  Rep.  794; 
Niagara  Dist.  Fruit  Growers  Stock  Co. 
v.  Stewart  (1896)  26  Can.  S.  a  629; 
British  Empire,  etc.,  Assur.  Co.  v.  Lux- 
ton  (Manitoba)  supra. 

The  hasis  of  the  defense  of  nondis- 

■ 

closure  is  fraud,  and  if  the  Boncom- 
munication  is  not  fraudulent  in  fact 
or  law,  the  defense  is  not  established. 
Howe  Mach«  Co.  v.  Farrington  (1880) 
82  N.  Y.  121. 

"(Doncealment  or  failure  to  disclose 
becomes  fraudulent  only  when  it  is 
the  duty  of  a  party  having  knowledge 
of  the  facts,  to  discover  them  to  the 
other  party."  Domestic  Sewing  Mach. 
Co.  V.  Jackson  (1885)  15  Lea  (Teim.) 
418. 

And  concealment,  to  be  fraudulent 
and  material,  it  was  said  in  iEtna  L. 
Ins.  Co.  V.  Mabbett  (1864)  18  Wis. 
667,  must  be  a  concealment  of  some- 
thing which  the  party  concealingr  is 
bound  to  disclose;  in  order  that  he 
may  be  so  bound,  there  must,  in  g&k- 
eral,  exist  some  i-elation  of  trust  and 
confidence  between  the  immediate 
parties;  and  in  most  cases,  at  least, 
the  silence  of  the  party  must  import 
as  much  as  a  direct  affirmation,  and 
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must  h€  deemed:  the  equivalent  there* 
of. 

"The  concealment  or  nondisciofinre 
of  facts,  which  amounts  to  a  fraud/ 
must  be  'of  those  facts  and  circum- 
stances which  one  party  is  under  some 
les^al  or  moral  obligation  to  commu- 
nicate to  the  other;  and  which  the 
latter  has  a  right,  not  merely  in  foro 
conscientiae,  but  juris  et  de  jure,  to 
know.'"  Van  Arsdale  v.  Howard 
(1843)  5  Ala.  596. 

And  it  was  said  in  Watertown  Sav. 
Bank  v.  Mattoon  (1905)  78  Conn.  388, 
62  Atl.  622,  that  the  term  ''eoncear* 
implies  something  more  than  a  mere 
failure  to  disclose;  that  we  do  not  in 
general  speak  of  a  person's  concealing 
a  thing,  unless  he  is  in  some  way 
called  upon  to  produce  it;  that,  as  a 
general  rule,  mere  nondisclosure  of  a 
fact  does  not  amount  to  fraud,  unless 
the  party  not  disclosing  was  called 
upon  by  the  other  party  to  disclose,  or 
his  relation  to  that  party  was  such  as 
to  make  it  his  legal  or  equitable  duty 
to  disclose,  all  material  facts.  And  it 
was  held  in  this  case  that  the  facts 
showed  the  nondisclosure  of  a  mate- 
rial fact,  rather  than  the  eoncealment 
of  it. 

To  discharge  the  surety  because  of 
the.  concealment  of  the  obligee,  the 
facts  concealed  must  be  such  as  are 
peculiarly  within  the  knowledge  of 
the  obligee,  and  such  as  the  surety 
has  the  right  to  rely  upon  the  obligee 
for  information  concerning.  Hubble 
V,  First  Nat.  Bank  (1888)  9  Ky..  L. 
Rep.  766. 

Where  parties  are  contracting,  each 
may,  unless  there  is  a  duty  to  disclose, 
observe  silence  even  in  regard  to  facts 
which  he  believes  would  be  operative 
upon  the  mind  of  the  other,  and  it 
rests  upon  those  maintaining  the  duty 
to  disclose,  to  show  that  such  duty 
existed.  This  duty  may,  however, 
arise  from  pre-existing  relationship 
between  the  parties,  or  from  circum- 
stances which  occurred  during  the 
negotiation,  as,  for  example,  if  during 
tibe  negotiations  one  party  discovers 
that  a  statement  which  he  has  made, 
and  which  at  the  time  he  believed  was 
tme,  is  in  fact  false,  he  is  under  an 
obligation   to    correct   the    erroneous 


statement;  or  if  a  statement,  which 
at  the  time  he  made  it  was  true,  has 
become  untrue  during  the  course  of 
the  negotiations  because  of  a  change 
of  circumstances,  he  is  under  the  duty 
to  disclose  such  change  to  the  other 
party.  Davies  v.  London  &  P.  M.  Ins. 
Co.  (1878)  L.  R.  8  Ch.  Div.  (Bng.) 
469,  47  L.  J.  Ch.  N.  S.  511,  38  L.  T. 
N.  S.  478,  26  Week.  Rep.  794. 

Usually,  it  was  said  in  British  Em- 
pire, etc.,  Assur.  CJo.  v.  Luxton  (1893) 
9  Manitoba  L.  R.  169,  the  question 
whether  the  concealment  is  fraud- 
ulent is  one  of  fact  for  the  jury. 

It  was  held  in  Burks  v.  Wonterline 
(1869)  6  Bush  (Ky.)  20,  that  general 
allegations  of  concealment  in  a  plead- 
ing are  insufficient,  it  being  necessary 
also  to  aver  that  the  creditor  either 
procured  the  surety's  signature,  or 
was  present  when  the  instrument  was 
executed,  and  then  misrepresented  or 
concealed  essential  facts  which  should 
have  been  disclosed;  that  otherwise 
an  allegation  merely  of  fraudulent 
concealment  is  only  the  pleader's  de- 
duction. To  the  same  effect  is  Lake 
V.  Thomas  (1897)  84  Md.  608,  36  Atl. 
437. 

The  obligee  is  not,  in  the  absence  of 
special  circumstances,  bound  to  ex- 
plain to  the  surety  the  terms  or  effect 
of  the  proposed  obligation.  Small  v. 
Currie  (1853)  2  Drew.  102,  61  Ejig, 
Reprint,  657,  affirmed  on  this  point  on 
appeal  in  (1854)  5  De  G.  M.  &  G.  141, 
43  Eng.  Reprint,  824,  2  Eq.  Rep.  639, 
23  L.  J.  Ch.  N.  S.  746,  18  Jur.  731. 

0.  ApplicahUtty  to  ifureiieH  for  eonnUiei'a^ 

Many  of  the  cases  cited  in  the  anno- 
tation involve  sureties  for  hire,  and  it 
is  assumed,  apparently,  that  the  rules 
herein  set  forth  are  applicable  to  this 
class  of  sureties.  The  assumption 
that  the  ordinary  rules  apply  in  the 
case  of  a  surety  for  consideration 
seems  important,  in  view  of  the  pos- 
sible ground  for  contention  that  the 
duty  of  disclosure  on  the  part  of  the 
obligee  does  not  arise,  to  the  same 
extent  at  least,  in  the  case  of  a  surety 
for  hire,  as  in  the  case  of  a  voluntary 
surety.  The  point  was  made  in  Barnes 
V.  Century  Sav.  Bank  (1910)  149  Iowa, 
367,  128  N.  W.  541,  that  a  distinction 
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should  be  made  in  the  case  of  a  sure^ 
ty  for  hire,  a«  regards  the  appiication 
of  the  rule  thai  concealment  by  the 
obligee  may  amount  to  fraud  dis- 
charging the  surety;  but  the  court 
overruled  the  contention,  and  regard- 
ed the  ordinary  rules  as  applicable. 

Ill,  Opportunity  for  discloHure, 

Whether  or  not  the  obligee  is  bound 
to  make  disclosure  to  the  surety  of 
facts  affecting  the  risk  may  depend 
largely  on  the  obligee's  opportunity 
to  make  disclosure.  The  same  duty 
may  not  rest  upon  the  obligee  where 
the  surety  is  procured  by  the  prin- 
cipal, and  the  obligation,  signed  by 
the  surety,  is  delivered  by  the  prin- 
cipal to  the  obligee,  without  any  com- 
munication between  the  latter  and  the 
surety,  as  where  the  parties  are  all 
present  at  the  time  the  contract  of 
suretyship  is  signed.  And  if,  in  the 
obligee's  presence,  the  principal 
makes  false  statements  to  the  surety, 
good  faith,  of  course,  requires  the  ob- 
ligee to  speak  and  disclose  the  true 
situation.  The  same  is  true  where  the 
surety,  by  a  statement  made  in  the 
obligee's  presence  at  the  time  of  sign- 
ing the  contract  of  suretyship,  shows 
that  he  is  laboring  under  a  false  im- 
pression of  a  material  fact  affecting 
the  risk.  In  other  words,  while,  as  a 
general  rule,  it  cannot  be  said  ab- 
stractly that  as  matter  of  law  the 
obligee  is  bound  to  disclose  to  the 
proposed  surety  all  the  material  facts 
affecting  the  risk,  yet  the  obligee  is 
held  to  a  very  high  degree  of  good 
faith,  and  his  opportunity  to  make 
disclosure  may  be  a  material  element 
in  the  determination  of  the  question 
whether  he  has  exercised  that  good' 
faith  toward  the  surety  which  the  law 
requires. 

The  obligee  is  not  required  ordina- 
rily to  search  for  the  surety  and  in- 
form him  of  facts  affecting  the  risk, 
or  warn  him  of  the  danger  of  the  step 
he  is  about  to  take.  Magee  v.  Man- 
hattan L.  Ins.  Go.  (1876)  92  U.  S.  93, 
23  L.  ed.  699;  Sherman  v.  Harbin 
(1904)  125  Iowa,  174,  100  N.  W.  629; 
Howe  Mach.  Go.  v.  Farrington  (1880) 
82  N.  Y.  121;  Wythes  v.  Labouchere 
(1869)  3  De  G.  &  J.  593,  44  Enjg.  Re- 
print, 1897,  5  Jur.  N.  S.  499,  7  Week. 


Rep.  271;  Welton  v.  Somes  (188S)  5 
Times  L.  R.  (Eng.)  46;  Cunningliam 
v.  BUiChanan  (1864)  10  Grant,  Gh.  (D. 
C.)  523. 

Nor  is  the  ebligee  ordinarily  boand 
to  seek  out  ther  sureties  and  explain 
to  them  the  nature  and  extent  of  their 
obligations,  at  the  risk  of  losing  the 
security.  Western  New  York  L,  Ins. 
Co.  V.  Clinton  (1876)  66  N.  Y.  826; 
Atlantic  Trust  &  D.  Co.  v.  Union  Trust 
&  Title  Corp.  (1909)  110  Va.  286,  135 
Am.  St.  Rep.  937,  67  S.  E.  182. 

It  was  said  in  Bank  of  Monroe  v. 
Anderson  Bros.  Min.  &  R.  Co.  (1885) 
65  Iowa,  692,  22  N.  W.  929:  "If  there 
is  nothing  in' the  circumstance  to  in- 
dicate that  the  surety  is  being  misled 
or  deceived,  or  that  he  is  entering  into 
the  contract  in  ignorance  of  facts 
materially  affecting  its  risks,  the  cred- 
itor is  not  bound  to  seek  him  out,  or, 
without  being  applied  to,  communicate 
to  him  information  as  to  the  facts 
within  his  knowledge.  But  in  such 
case  he  may  assume  that  the  surety 
has  obtained  information  for  his  guid- 
ance from  other  sources,  or  that  he 
has  chosen  to  assume  the  risks  of  the 
undertaking,  whatever  they  may  be." 

To  discharge  the  surety  because  of 
the  obligee's-  concealment,  there  must 
be  opportunity  for  disclosure.  Lach- 
man  v.  Block  (1895)  47  La.  Ann.  505, 
28  L.R.A.  255,  17  So.  153;  Buite  v. 
Wonterline   (1869)   6  Bush    (Ky.)   20. 

All  authorities  are  agreed,  said  the 
court  in  Sherman  v.  Harbin  (1904) 
125  Iowa,  174,  100  N.  W.  629,  that 
nothing  need  be  done  by  the  obligee, 
unless  a  lit  opportunity  is  afforded. 

The  duty  of  the  obligee  is  to  make 
disclosure  where  proper  opportunity 
is  presented.  Julius  Winter,  Jr.  4 
Co.  V.  Forrest  (1911)  145  Ky.  581.  140 
S.  W.  1005;  Graves  v.  Lebanon  Nat. 
Bank  (1873)  10  Bush  (Ky.)  23,  19  Am. 
Rep.  50. 

And  the  rule  was  laid  down  in  Bry- 
ant V.  Crosby  (1858)  36  Me.  562,  58 
Am.  Dee.  767,  that  a  concealment 
which  discharges-  a  surety  is  one  of 
facts  known  to  the  other  party,  and 
not  known  to  the  surety,  and  known 
to  be  of  a  character  to  increase  mate- 
rially the  risk  beyond  that  assumed 
in  the  usual  course  of  business  of  that 
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kind,  where  there  is  a  suitiible  oppor- 
tunity to  make  known  such  facts  to 
the  surety. 

Where  the  obligee  resides  in  a  city 
distant  from  that  of  the  residence  of 
the  principal  and  the  sureties,  and 
the  contract  of  suretyship  is  procured 
by  the  principal,  and  no  inquiry  made 
by  the  surety  of  the  obligee,  the  lat* 
ter  is  not  ordinarily  required  to  vol* 
unteer  information  to  the  surety,  but 
may  assume  that  the  principal  has  dis- 
closed the  facts,  ^tna  L.  Ins.  Co.  v. 
Mabbett  (1864)  18  Wis.  667. 

To  a  similar  effect  is  Booth  v.  Storrs 
(1874)  75  HI.  438,  holding  that  where 
the  surety  and  the  obligee  reside  in 
distant  cities,  the  one  from  the  other, 
and  the  obligee  accepts  the  contract 
from  the  principal,  signed  by  a  sure- 
ty, in  the  usual  course  of  business,  the 
obligee  may  presume  ordinarily,  in 
the  absence  of  inquiry,  that  the  sure- 
ty is  informed  of  the  facts. 

Also  in  Magee  v.  Manhattan  L.  Ins. 
Co.  (1876)  92  U.  &  93,  28  L.  ed.  699, 
it  was  held  that  if  there  is  no  oppor- 
tunity for  the  obligee  to  make  disclo- 
sures,  or  any  inquiry  by  the  surety^ 
before  the  delivery  of  the  obligation, 
as,  for  instance,  if  the  obligee  resides 
in  a  distant  eil7,  and  the  contract, 
executed  by  the  principal  and  surety, 
is  sent  to  the  obligee  by  mail,  the  lat- 
ter may  presume  that  the  surety  knew 
all  that  he  desired  to  know,  and  was 
content  to  give  the  instrument  without 
further  information,  and  he  is  not  un- 
der an  obligation  to  make  any  commu- 
nication to  the  surety;  in  other  words, 
if  there  is  no  misrepresentation  by  the 
obligee,  mere  nondisclosure  under 
these  circumstances  will  not  amount 
to  a  fraud  on  the  surety. 

And  where  the  surety's  signature 
was  procured  by  the  principal,  who 
delivered  the  contract  to  the  obligee, 
and  the  surety  and  the  obligee  were 
not  in  each  other's  presence,  and  had 
no  communication,  it  was  held  in 
Smith  V.  First  Nat.  Bank  (1899)  107 
Ky.  257,  53  S.  W.  648,  that  the  surety 
was  not  released  on  the  ground  of  con* 
cealment  by  the  obligee. 

But  whether  a  failure  of  an  obligee 
to  disclose  facts  known  to  him  is 
fraudulent    depends    largely    on    the 


character  of  the  facts  concealed,  and 
cases  may  arise  in  which  it  is  the  duty 
of  an  obligee  to  disclose  to  the  surety 
facts  known  to  the  former,  notwith- 
standing the  surety  makes  no  inquiry. 
Screwmen's  Benev.  Asso.  v.  Smith 
(1888)  70  Tex.  168,  7  S.  W.  793. 

And  that  the  nondisclosure  by  the 
obligee  may  amount  to  fraud,  dis- 
charging the  surety,  even  though 
there  is  no  prior  communication  be- 
tween them,  if  the  contract  signed  by 
the  surety  is  on  its  face  such  as  would 
likely  mislead  the  surety,  see  Damon 
V.  Empire  State  Surety  Co.  (1914)  161 
App.  Div.  876,  146  N.  Y.  Supp.  996, 
under  II.  supra. 

And  if  the  obligee  stands  by  in  si- 
lence when  in  its  presence,  at  the 
time  of  executing  the  contract  of  sure- 
tyship, material  misrepresentations 
are  made  by  th^  principal  to  the  sure- 
ty, to  induce  him  to  sign  the  contract, 
and  the  statements  made  are  known 
to  the  obligee  to  be  false,  the  surety 
is  discharged.  First  Nat.  Bank  v. 
Terry  (1905)   135  Fed.  621. 

So,  if  the  obligee  stands  by  in  si- 
lence when  the  surety,  at  the  time  of 
executing  the  contract,  shows  by 
^statements  that  he  is  under  a  misap- 
prehension of  a  material  fact  affect- 
ing the  contract  of  suretyship,  the 
nondisclosure  by  the  obligee  of  the 
truth  is  a  fraud  on  the  surety,  and 
may  relieve  him  from  the  contract. 
Selma  Sav.  Bank  v.  Harlan  (1914)  167 
Iowa,  673,  149  N.  W.  882. 

And  if  the  obligee  and  surety  were 
brought  into  such  connection  with 
each  other  as  to  make  the  concealment 
of  material  facts  on  the  part  of  the 
former  equivalent  to  an  assertion  by 
him  of  the  nonexistence  of  the  facts 
concealed,  the  contract  of  suretyship 
will  be  avoided.  Harrison  y.  Lumber- 
men &  M.  Ins.  Co.  (1879)  8  Mo.  App. 
37. 

/F.  Duty  of  surety  to  nuCke  inquiry; 
ohligee*H  duty  when  inquiry  is  %nade^ 
or  infornimiion  voiunteered* 

While  the  obligee  must  act  in  en- 
tire good  faith,  yet  the  surety  has  no 
right  ordinarily  to  rely  for  informal 
tion  upon  the  obligee^s  duty  to  make 
disclosure  of  all  the  facts  affecting 
the  risk,  but  must  himself  make  in- 
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quiry.  The  authorities  generally  sup* 
port  the  view  that  the  surety  must 
make  inquiry,  ordinarily,  if  he  desires 
further  information.  See  on  this 
point  the  following:,  among  other 
cases: 

United  States. — Magee  v.  Manhat- 
tan L.  Ins.  Co.  (1876)  92  U.  S.  98,  23 
L.  ed.  699. 

New  Mexico.— Wells,  F.  &  Co's  Exp. 
V.  Walker  (1898)  9  N.  M.  456,  54  Pac. 
875. 

New  York. — ^Western  New  York  L. 
Ins.  Co.  V.  Clinton  (1876)  66  N.  Y. 
326;  Howe  Mach.  Co.  v.  Farrington 
(1880)  82  N.  Y.  121;  Boatwick  v.  Van 
Voorhis   (1883)   91  N.  Y.  853. 

Ohio.— Higgins  v.  Drucker  (1901) 
12  Ohio  C.  D.  220,  22  Ohio  C.  C.  112. 

Texas.— United  States  Fidelity  &  G. 
Co.  V.  Means  &  F.  I.  Works  (1910)  — 
Tex.  Civ.  App.  — ,  132^  S.  W.  586. 

Washington. — Oregon  Nat.  Bank  ▼. 
Gardner  (1895)  13  Wash*  154,  42  Pac. 
545. 

West  Virginia. — Warren  v.  Branch 
(1879)  15W.  Va.21. 

England. — Kirby  v.  Duke  of  Marl- 
borough (1881)  2  Maule  &  S.  18,  106 
Eng.  Reprint,  289,  14  Revised  Rep. 
573;  Stokesleigh  Parish  v.  Stoddart^ 
(1853)  2  Week.  Rep.  14;  Welton  v. 
Somes  (1888)  5  Times  L.  R.  46;  Seaton 
v.  Heath  [1899]  1  Q.  B.  782,  68  L.  J. 
Q.  B.  N.  S.  631,  47  Week.  Rep.  487,  80 
L.  T.  N.  S.  679,  15  Times  L.  R.  297,  4 
Com.  Cas.  193,  per  Romer,  L.  J.,  re- 
versed on  other  grounds  in  [1900]  A. 
C.  185. 

Canada. — Cunningham  v.  Buchanan 
(1864)  10  Grant,  Ch.  (U.  C.)  523. 

It  was  said  in  Magee  v.  Manhattan 
L.  Ins.  Co.  (U.  S.)  supra,  that  while 
the  rights  of  the  surety  are  zealously 
guarded,  and  the  slightest  fraud  on 
the  part  of  the  obligee,  touching  the 
contract  of  suretyship,  annuls  it,  there 
is  a  duty  on  the  part  of  the  surety  to 
make  inquiry;  he  must  not  rest  supine, 
close  his  eyes,  and  fail  to  se^  im- 
portant information  within  his  reach; 
and  if  he  does  this,  and  a  loss  occurs, 
he  cannot,  in  the  absence  of  fraud  on 
the  part  of  the  obligee,  set  up  as  a 
defense  facts  then  first  learned,  which 
he  ought  to  have  known  and  consid* 
ered  before  entering  into  the  contract. 


And  it  is  said  in  Stedman  v.  Boone 
(1875)  49  Ind.  469,  that  while  atrict 
integrity  and  complete  fairness  are,  as 
a  rule  of  law,  due  from  creditors  to 
one  who  is  about  to  become  surety  for 
the  debtor,  yet  this  does  not  excuse 
the  surety  from  reasonable  attention 
to  the  circumstances  and  reasonable 
diligence  to  inform  himself  as  to  the 
prudence  of  the  act  he  is  about  to  do; 
and  that  where  he  may  ascertain  from 
those  present  all  the  facts  necessary  to 
shield  himself  from  fraud,  and  is  pat 
on  his  guard  by  the  circumstances,  he 
should  make  inquiry. 

The  fact  that  a  guaranty  is  required 
should  put  the  guarantor  on  the  alert, 
unless  he  is  prepared  to  place  entire 
confidence  in  the  principaL  Cunning- 
ham V.  Buchanan  (1864)  10  Grant»  Ch. 
(U.  O  623. 

And  in  Screwmen's  Benev.  Aaso.  v. 
Smith  (1888)  70  Tex.  168,  7  S.  W,  793, 
approved  in  United  States  Fidelity  4 
G.  Co»  V.  Means  &  F.  I.  Works  (Tex.) 
supra,  it  was  said  that  the  fact  that 
surety  is  required,  of  itself,  would 
seem  to  be  sufficient  notification,  to 
one  proposing  to  become  surety,  that 
the  obligee  is  not  willing  to  trust  sole- 
ly to  the  skill,  diligence,  or  honesty  of 
the  person  of  whom  security  is  re- 
quired. 

Where  the  surely  was  put  on  in- 
quiry, and  referred  by  the  obligee  to 
persons  from  whom  he  could  have  ob- 
tained information  regarding  a  trans- 
action between  the  principal  parties, 
on  which  he  relied  for  release  from 
liability  subsequently  incurred,  but 
neglected  to  investigate,  it  was  held 
that  he  was  not  discharged.  Wason  ▼. 
Wareing  (1852)  15  Beav.  161,  51  Eng. 
Reprint,  494. 

But  where  the  obligee  is  applied  to 
by  the  proposed  surety  for  informa- 
tion, and  he  assumes  to  answer  the  in- 
quiry at  all,  or  where  the  obligee 
volunteers  information  to  the  surety, 
he  must  make  a  full  and  frank  com- 
munication of  the  material  facts  with- 
in his  knowledge  bearing  on  the  risk; 
otherwise,  the  surety  may  avoid  lia- 
bility on  the  ground  of  fraud.  Magee 
v.  Manhattan  L.  Ins.  Go.  (1876)  92 
U.  S.  98,  28  L.  ed.  699 ;  CooP£&  PaocBSS 
Co.  V.  Chicago  Bonding  &  Ins.  Go.  (j 
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ported  herewith),  ante,  1477;  Bank  of 
Monroe  v.  Anderson  Bros.  Min.  &  R. 
Co.  (1885)  65  Iowa,  692,  22  N.  W.  929; 
Barnes  v.  Century  Sav.  Bank  (1910) 
149  Iowa,  367,  128  N.  W.  541 ;  Lingen- 
felter  Bros.  v.  Bowman  (1912)  156 
Iowa,  649,  187  N.  W.  946;  Putney  t. 
Schmidt  (1911)  16  N.  M.  400,  120  Pac« 
720 ;  Domestic  Sewing  -  Mach.  Co.  v. 
Jackson  (1885)  15  Lea  (Tenn.)  418; 
Remington  Sewing  Mach.  Co.  v.  Kezer- 
tee  (1880)  49  Wis.  409,  5  N.  W.  809; 
Brillion  Lumber  Co.  v.  Barnard  (1907) 
131  Wis.  284,  111  N.  W.  488. 

V,  Motive  for  uofulUtclosure, 

While,  as  above  shown,  to  discharge 
the  surety  the  nondisclosure  on  the 
part  of  the  obligee  must  amount  to 
fraud,  yet  it  is  not  necessary  that  he 
should  be  guilty  of  actual  fraud.  If 
he  conceals  facts  which  under  the  par- 
ticular circumstances  it  is  his  duty  to 
disclose,  the  concealment  will  be 
deemed  fraudulent  in  law,  though  it 
may  not  be  so  in  fact. 

If  facts  material  to  the  surety  are 
concealed  by  the  obligee  when  it  is 
his  duty  to  disclose  them,  his  motive 
in  concealing  the  same  is  immaterial; 
and  an  instruction  is  erroneous  that 
the  concealment,  to  discharge  the 
surety,  must  be  wilful  and  intentional, 
with  a  view  to  the  obligee's  advantage. 
Railton  v.  Mathews  (1844)  10  Clark 
A  F.  934,  8  Eng,  Reprint,  993. 

And  the  rule  is  recognized  in  Jungk 
▼.  Holbrook  (1897)  15  Utah,  198,  62 
Am.  St.  Rep.  921,  49  Pac.  305,  that  the 
surety  may  be  discharged  because  of 
the  fraudulent  concealment  of  ma- 
terial facts  by  the  obligee,  although 
the  concealment  was  not  wilful  or  in- 
tentional on  the  part  of  the  obligee,  or 
with  a  view  of  advantage  to  himself. 

To  the  same  effect  is  Harrison  v. 
Lumbermen  &  M.  Ins.  Co.  (1879)  8 
Mo.  App.  37. 

The  concealment  which  will  avoid  a 
guaranty  need  not  necessarily  have 
been  with  a  view  to  the  advantage  of 
the  obligee,  if  it  prejudices  the  surety. 
Howe  Mach.  Co.  v.  Parrington  (1880) 
S2  N.'Y.  121;  Damon  v.  Empire  State 
Surety  Co.  (1914)  161  App.  Div.  875, 
146  N.  Y.  Supp.  996. 

See  ^Iso  Warren  v.  Branch  (1879) 
15  W.  Vi.  21,  to  the  effect  that  if  the 


dealings  between  parties  are  such  as 
to  lead  the  obligee,  if  a  reasonable 
man,  to  believe  that  the  principal  must 
have  used  fraud  in  procuring  the 
surety  to  enter  into  the  contract,  and 
such  fraud  has  been  used,  it  will  viti- 
ate the  contract  as  to  the  surety,  al- 
though actual  fraud  is  not  traced  to 
the  obligee. 

VI.  yature  of  infonnation  concealed. 

There  are  a  number  of  cases  to  the 
effect  that  the  obligee  is  not  bound 
voluntarily  to  communicate  to  the 
surety  circumstances  not  connected 
with  the  transaction  between  the 
obligee  and  principal,  to  which  the 
suretyship  relates ;  and  this  seems  or- 
dinarily to  be  the  rule,  even  though 
the  extraneous  facts  not  disclosed 
might  render  the  position  of  the  sure- 
ty more  hazardous,  and  would,  if 
known  by  him,  probably  have  an  im- 
portant influence  on  his  decision 
whether  or  not  to'  execute  the  con- 
tract. Magee  v.  Manhattan  L.  Ins.  Co. 
(1876)  92  U.  S.  93,  23  L.  ed.  699;  Har- 
rison V.  Lumbermen  &  M.  Ins.  Co. 
(1879)  8  Mo.  App.  37;  Domestic  Sew- 
ing Mach.  Co.  V.  Jackson  (1885)  15 
Lea  (Terni.)  418;  Jungk  v.  Holbrook 
(1897)  15  Utah,  198,  62  Am.  St.  Rep. 
921,  49  Pac.  305;  Warren  v.  Branch 
(1879)  15  W.  Va.  21;  Wythes  v.  La« 
bou chore  (1859)  3  De  G.  &  J.  593,  44 
Eng.  Reprint,  397,  5  Jur.  N.  S.  499,  7 
Week.  Rep.  271.  See,  in  this  connec- 
tion, VII.  a,  supra. 

The  facts  concealed  must,  of  course, 
be  material.  Chace  v.  Brooks  (1849) 
5  Cush.  (Mass.)  43;  Whitcomb  v. 
Shultz  (1915)  138  C.  C.  A.  510,  223 
Fed.  268,  petition  for  a  writ  of  cer- 
tiorari denied  in  (1915)  238  U.  S.  632^ 
59  L.  ed.  1498,  35  Sup.  Ct.  Rep.  987. 

And  in  order  for  the  concealment  t<y 
be  material  so  as  to  release  the  surety, 
it  must  be  of  some  fact  or  circum- 
stance immediately  affecting  the  lia- 
bility of  the  surety,  and  bearing  di- 
rectly upon  the  particular  transaction 
to  which  the  suretyship  attaches. 
Franklin  Bank  v.  Stevens  (1855)  39 
Me.  532;  Hubble  v.  First  Nat.  Bank 
(1888)  9  Ky.  L.  Rep.  766;  Lachman  v. 
Block  (1895)  47  La.  Ann.  505,  28 
L.R.A.  255, 17  So.  153. 

Neither  misrepresentation  as  to,  nor 
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concealment  of»  an  inunaterial  matter, 
will  release  a  surety;  the  concealment 
must  be  material  or  inducing.  Sher- 
man V.  Smith  (1918)  —  Iowa,  — ,  169 
N.  W.  216,  where  the  indebtedness  not 
disclosed  was  trifling  in  comparison 
with  the  amount  of  the  business. 

If  the  facts  concealed  do  not  in- 
crease the  surety's  risk,  and  cannot 
fairly  be  considered  as  likely  to  in- 
fluence the  surety  in  deciding  whether 
or  not  it  would  accept  the  risk,  fail- 
ure of  the  obligee  to  disclose  such 
facts  cannot  be  regarded  as  fraud. 
Baglin  v.  Title  Guaranty  &  S.  Co. 
(1909)  166  Fed.  356,  afl[irmed  in 
(1909)  102  C.  C.  A.  182,  178  Fed.  682. 
See  this  case,  under  VII.  f,  infra. 

Before  the  omission  to  disclose  a 
material  fact  by  the  creditor  will 
operate  as  a  fraud  and  discharge  the 
surety  for  the  debtor,  the  fact  must 
be  such  as  in  some  way  to  affect  the 
liability  of  the  surety,  to  his  detri- 
ment. Springfield  Engine  &  Thresher 
Co.  V.  Park  (1891)  8  Ind.  App.  173,  29 
N.  E.  444. 

And  it  was  said  in  Comstock  v.  Gage 
(1878)  91  Ul.  328,  that  in  order  that 
failure  to  communicate  a  fact  to  a 
surety  should  have  the  effect  of  a 
fraud  upon  him,  and  vitiate  the  con- 
tract, it  must  be  a  fact  which  neces- 
sarily would  have  the  effect  of  in- 
creasing the  responsibility  of  the  sure- 
ty, or  operating  to  the  prejudice  of  his 
interests. 

VMI,  IUustt»ati<m9. 

a.  Matters     relating     to     solvency     and 
credit  of  principal  in  general. 

As  to  failure  of  the  obligee  to  dis- 
close to  a  proposed  surety  for  a  con- 
tractor that  the  latter  was  already  in 
default,  see  VII.  b,  infra;  and  as  to 
undisclosed  pre-existing  debts,  see,  for 
cases  of  contracts  of  sale,  VII.  c,  infra, 
and,  for  cases  of  loans  generally,  VII. 
d,  infra.  In  this  connection,  see  also 
VI.  supra. 

The  cases  in  general  hold  that  the 
obligee  is  not  ordinarily  bound  volun- 
tarily to  communicate  to  a  proposed 
surety  matters  affecting  the  credit  and 
solvency  of  the  principal. 

In  Van  Arsdale  v.  Howard  (1843)  5 
Ala.  696.  the  court  declined  to  adopt 


the  broad  principle,  assumed  in  an 
instruction,  that  when  one  is  taking 
a  note  or  obligation  with  securit>%  and 
happens  to  know  circumstances  un- 
favorable to  the  credit,  solveBcy,  or 
responsibility  of  the  principal,  which 
are  unknown  to  the  person  becoming 
security,  and  does  not  communicate 
them  to  the  latter,  such  omission  to 
make  disclosure  is  a  fraud  which  viti* 
ates  the  contract. 

The  obligee  is  not  bound  volunta- 
rily to  inform  the  sur^  of  any  mat- 
ter affecting  the  general  credit  of  the 
principal.  Domestic  Sewing  Mach.  Co. 
V.  Jackson  (1885)  15  Lea  (TeiuL.)  418. 

The  rule  that  mere  nondisclosure 
on  the  part  of  the  obligee  will  not  dis- 
charge the  surety,  even  thouirii  the 
latter  acts  in  ignorance  of  the  true 
situation,  unless  there  is  a  duty  under 
the  particular  circumstances  for  the 
obligee  to  make  disclosure,  is  illus- 
trated in  cases  involving  the  question 
of  the  duty  of  one  taking  a  note  to 
communicate  the  fact  of  the  princi- 
pal's insolvency  to  one  assuming  the 
obligation  of  surety.  The  authorities 
hold  that  there  is  no  duty  on  the  payee 
of  a  note,  unsolicited,  to  communicate 
to  an  intended  surety  the  fact  of  the 
principal's  insolvency.  Ham  v.  Greve 
(1870)  34  Ind.  18;  Sebald  v.  Citizens 
Deposit  Bank  (1907)  31  Ky.  L.  Rep. 
1244,  14  L.R.A.(N.S.)  876,  105  S.  W. 
130;  First  Nat.  Bank  v.  Johnson 
(1903)  133  Midi.  700,  108  Am.  St.  Rep. 
468,  95  N.  W.  975;  Farmers'  &  D.  Nat 
Bank  v.  Braden  (1891)  145  Pa.  473. 
22  Atl.  1045.  See  also  Palatine  Ins. 
Co.  V.  Crittenden  (1896)  18  Mirnt.  413, 
45  Pac.  555,  and  Warren  v.  Branch 
(1879)  15  W.  Va.  21. 

The  rule  is  stated  in  Roper  v.  San- 
gamon Lodge  (1879)  91  III.  518,  33 
Am.  Rep.  60,  as  follows:  "If  a  per- 
son, knowing  another  to  be  utterly  in- 
solvent, proposed  to  credit  him  if  he 
would  procure  sureties,  he  cannot  be 
held  to  have  acted  in  bad  faith  by 
failing  to  apprise  the  surety  that  his 
principal  is  utterly  insolvent.  We  pre- 
sume no  one  would  regard  such  a  fail- 
ure to  apprise  the  surety  of  the  fact 
of  the  insolvency  of  the  principal,  as 
a  fraud,  and  yet,  had  the  surety  known 
the  fact,  he  would  probably  not  have 
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indorsed  for  the  principal.  And  this 
is  held  not  to  be  a  fraud,  because  it 
ivas  the  folly  of  the  surety  not  to  have 
learned  the  financial  standing  of  the 
principal.  The  avenues  of  informa- 
tion were  open  to  him»  and  it  was  his 
duty  to  have  used  the  means  to  in- 
form himself,  and,  failing  to  do  so, 
he  must  suffer  the  consequences  of 
his  inaction.  In  such  a  case,  however, 
if  the  person  expending  the  credit 
were  to  use  any  artifice  to  throw  the 
surety  off  his  guard,  and  to  lull 
him  into  a  false  security,  and  he  was 
thereby  deceived,  that  would  amount 
to  a  fraud.  But  mere  failure  to  com- 
municate the  fact  in  such  a  case  does 
not  amount  to  bad  faith." 

The  principle  was  applied  in  Bank 
of  Monroe  v.  Gifford  (1887)  72  Iowa, 
750,  32  N.  W.  669,  in  holding  that  the 
apprehended  or  known  insolvency  of 
a  stockholder  and  manager  of  a  cor- 
poration, who  procured  the  signature 
of  another  as  surety  to  a  promissory 
note  made  by  the  corporation,  and  to 
which  the  manager  was  not  a  party, 
did  not  affect  with  suspicion  the  un- 
dertaking of  the  surety  so  as  to  charge 
the  creditor  receiving  the  note  with 
any  duty  to  inform  the  surety  as  to 
the  extent  of  the  risk  he  was  about 
to  assume. 

In  Farmers'  &  D.  Nat.  Bank  v.  Bra- 
den  (Pa.)  supra,  it  was  held  that, 
where  a  bank  took  a  note  from  one  of 
its  depositors  to  cover  an  overdraft 
of  his  account,  it  was  not  bound  to 
communicate  the  depositor's  impaired 
credit  to  the  sureties  on  the  note, 
where  they  made  no  inquiry  of  the 
bank  as  to  their  principal's  financial 
condition,  or  the  state  of  his  account. 

So,  in  First  Nat.  Bank  v.  Johnson 
(1903)  133  Mich.  700,  103  Am.  St.  Rep. 
468,  96  N.  W.  975,  supra,  the  liability, 
on  a  renewal  note,  of  a  surety  who 
had  also  signed  the  original  nol^,  was 
held  not  to  be  affected  by  the  payee's 
failure  to  inform  him  that  one  of  the 
principals  had  lost  her  property  since 
the  making  of  the  first  note. 

So  far  as  the  general  character  or 
reputation  of  the  principal  is  con- 
cerned, it  is  to  be  assumed  that  the 
surety  has  informed  himself,  or,  if 
not,  that  he  is  willing  to  take  the  risk 


involved  in  such  knowledge  as  he  may 
h%vM.  Sebald  v.  Citizens  Deposit  Bank 
(1907)  31  Ky.  L.  Rep.  1244,  14  LJR.A. 
(N£.)  376,  105  S.  W.  130,  supra. 

And  the  mere  fact  that  the  principal 
is  indebted  to  the  obligee  does  not  im- 
pose on  the  latter  the  duty  to  volun- 
teer information  thereof  to  the  surety. 
Goebel  Brewing  Co.  v.  McLean  (1900) 
15  Pa.  Super.  Ct  38. 

That  the  obligee  did  not  disclose  to 
the  surety,  when  the  latter  guaranteed 
an  account,  that  the  principal  was  al- 
ready indebted  to  the  obligee  in  a 
large  sum  on  account  of  default  in  a 
previous  contract,  for  the  perform* 
anee  of  which  also  the  same  sureties 
were  responsible,  no  inquiry  with  ref- 
erence thereto  having  been  made,  was 
held  in  Southwestern  Co.  v.  Wynne- 
gar  (1916)  111  Mies.  412,  71  So.  737, 
not  to  discharge  the  surety,  for  the 
obligee  had  tiie  right  to  presume  that 
the  surety  had  ascertained  from  the 
principal  the  state  of  the  previous 
contract. 

The  surety  on  a  bond  given  to  se- 
cure advances  to  i^e  principal  should 
make  inquiry  at  the  time  he  eacecutes 
the  bond,  if  he  desires  to  know  wheth- 
er the  account  between  the  parties  is 
clear  at  that  time,  and  it  seems  that 
he  is  not  discharged  on  account  of  the 
existence  of  a  dtebt  between  the  par-* 
ties  which  is  not  disclosed  to  him,  in 
the  absence  of  inquiry.  Kirby  v.  Marl- 
borough (1813)  2  Maule  &  S.  18,  106 
£fl|g.  Reprint,  289,  14  Revised  Rep. 
573. 

And  it  was  held  in  Cunningham  v. 
Buchanan  (1864)  10  Grant,  Ch.  (U. 
C)  623,  that  in  the  absence  of  inquiry 
by  the  surety,  or  evidence  of  communi- 
cation between  him  and  the  obligee, 
or  of  the  wilful  or  designed  suppres- 
sion of  facts  by  the  obligee,  the  surety 
was  not  discharged  because  of  the 
nondisclosure  of  an  indebtedness  from 
the  principal  to  the  obligee,  at  the 
time  the  contract  of  suretyship  was 
executed. 

So,  the  fact  that  the  obligee  did  not 
disclose  to  the  surety,  at  the  time  the 
contract  of  suretyship  was  made,  that 
the  principal  was  indebted  to  the 
obligee,  was  held  in  Stokesleigfa  Par- 
ish V.  Stoddart  (1863)  2  Week.  Rep. 


1500 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


IS  A.L.R. 


(Eng.)  14,  not  to  discharge  the  surety, 
if  the  obligee  was  not.  guilty-  of  false- 
hood or  deception. 

It  wais  held  also  in  Domestic  Sew- 
ing Mach.  Co.  V.  Jackson  (1885)  15 
Lea  (Tenn.)  418,  that  fraud  could  not 
be  inferred  so  as  to  discharge  the 
surety,  from  the  fact  that  the  obligee 
did  not  disclose  an  indebtedness  of 
the  principal  existing  at  the  time  the 
contract  of  suretyship  was  made,  on 
a  prior  transaction  between  the  prin- 
cipal and  obligee,  in  the  absence  of  in- 
quiry by  the  surety  on  the  matter, 
even  though  the  obligee  had  oppor- 
tunity to  make  the  disclosure. 

Mere  nondisclosure  of  a  bank  to  a 
surety  on  a  cash  account  of  its  cus« 
tomer,  of  a  prior  indebtedness  from 
the  customer  to  the  bank,  which  the 
latter  anticipated  would  be  paid 
through  the  opening  of  the  new  ac- 
count, it  was  held  in  Hamilton  v.  Wat- 
son (1845)  12  Clark  &  F.  109,  8  Eng. 
Reprint,  1339,  would  not  discharge  the 
surety,  in  the  absence  of  allegations 
and  proof  that  there  was  a  secret  con- 
tract that  the  new  eredit  should  be  ap- 
plied on  the  old  debt. 

And  it  was  held  that  there  was  no 
duty  of  disclosure  on  the  part  of  the 
obligee,  and  that  the  surety  was  not 
discharged,  where  one  whose  bank  ac- 
'count  was  overdrawn,  and  who  was 
also  indebted  to  the  bank  in  a  large 
amount  in  respect  to  certain  acommo- 
dation  bills,  requested  an  acquain- 
tance, having  no  knowledge  of  the 
former's  financial  position  nor  his  in- 
debtedness to  the  bank,  to  guarantee 
his  account  to  the  bank,  and  the  surety 
signed  the  contract,  believing  that  the 
overdraft  was  the  sole  debt,  the  bank 
not  disclosing  the  indebtedness  on  the 
bills.  Royal  Bank  v.  Greenshields 
[1914]  S.  C.  259,  51  Scot.  L.  R.  260, 
[1914]  1  Scot.  L.  T.  74,  Scot's  Dig. 
1904-14,  col.  142,  Mews,  Eng.  Case 
Law  Dig.  1911-15,  col.  1213. 

It  was  held  that  a  surety  who  guar- 
anteed payment  of  any  deficiency  in 
sums  advanced  by  a  bank  to  a  planter 
was  not  discharged  by  failure  of  the 
bank  to  disclose  to  the  surety,  at  the 
time  the  contract  of  suretyship  was 
executed,  that  the  principal  had  writ- 
ten to  the  bank,  informing  it  of  an 


estimated  deficiency,  where  the  surety 
was  procured  by  the  principal,  and 
not  by  the  bank,  and  made  no  inquiry 
of  the  latter.  Welton  v.  Somes  (1888) 
5  Times  L.  R.  (Eng.)  46. 

And  it  was  held  in  Van  Arsdale  ▼. 
Howard  (1843)  5  Ala.  596,  that  a  sure- 
ty whose  signature  to  a  note  was  ob- 
tained by  the  principal  was  not  dis- 
charged from  his  obligation,  by  the 
mere  fact  that  one  who  was  agent  of 
the  obligee  to  obtain  the  security  per- 
mitted the  surety  to  sign  the  contract, 
without  disclosing  to  him  the  fact  that 
he,  the  agent,  had  a  mortgage  on  the 
property  of  the  principal  to  secure 
himself  personally,  of  which  mortgage 
the  surety  was  not  aware. 

The  obligee  is  under  no  obligation 
to  inform  the  intended  surety  of  mat^ 
ters  affecting  the  credit  of  the  prin- 
cipal, not  connected  with  the  trans- 
action in  question.  Wythes  v.  La- 
bouchere  (1859)  3  De  6.  &  J.  593,  44 
Eng.  Reprint,  1397,  5  Jur.  N.  S.  499, 
7  Week.  Rep.  271. 

Where  a  creditor  agreed  to  continue 
an  action  brought  by  him  against  the 
debtor,  if  the  latter  would  procure 
sureties  for  the  debt,  which  he  did, 
it  was  held  that  the  sureties  were  not 
discharged  because  the  oblige^  did 
not  disclose  to  them  the  fact  thst  he 
had  already  obtained  a  judgment 
against  the  debtor  in  another  court, 
since  the  duty  to  make  disclosure  did 
not  arise  in  the  absence  of  inquiry  by 
the  sureties.  Oregon  Nat.  Bank  v, 
Gardner  (1895)  13  Wash.  154,  42  Pac. 
545. 

The  rule  that  before  the  omission 
to  disclose  a  material  fact  by  the 
creditor  will  operate  as  a  fraud  and 
discharge  the  surety  for  the  debtor, 
the  fact  must  be  such  as  in  some  way 
to  affect  the  liability  of  the  surety  to 
his  detriment,  was  applied  in  Spring- 
field Engine  &  Thresher  Co.  v.  Park 
(1891)  3  Ind.  App.  173,  29  N.  £.  444,. 
where  it  was  held  that  a  surety  on- a 
note  was  not  discharged  by  the  con- 
cealment by  the  payee,  at  the  time  of 
its  execution,  that  the  latter  had  taken 
other  notes  from  the  debtor,  all  of 
which,  including  the  note  signed  by 
the  surety,  were  secured  by  a  chatty 
mortgage  of  certain  property  of  the 
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debtor,  the  mortgage^  providing  that, 
in  the  event  any  of  the  notes  should 
not  be  fully  paid  at  maturity,  all  the 
notes  should*  at  the  option  of  the 
mortgagee,  become  due,  even  though, 
on  the  failure  to  pay  one  of  the  other 
notes,  this  option  was  exercised  and 
the  mortgage  foreclosed  prior  to  the 
maturity  of  the  surety's  obligation. 

And  an  aceideutal  omission  by  the 
creditor  of  a  small  amount  from  the 
statement  of  indebtedness,  when  ap- 
plied to  by  the  intending  guarantor, 
which  does  not  increase  the  latter's 
liability  nor  affect  the. guaranty,  will 
not  discharge  him.  Chace  v.  Brooks 
(1849)  5  Cush.  (Mass.)  43. 

It  was  held  that  the  surety  was  not 
discharged,  where  the  obligee's  agent 
represented  to  the  propQsed  surety 
that  the  principal  was  indebted  to  it 
in  the  sum  of  $4,500  only,  whereas 
the  principal  had,  without  the  knowl- 
edge of  the  obligee  or  its  agent,  un- 
lawfully obtained  possession  of  per- 
sonal property  of  the  obligee  in  a 
large  amount,  and  was  liable  to  it  in 
an  action  for  tort  or  on  indebitatus 
assumpsit,  since  such  liability  was 
not,  strictly  speaking,  a  debt,,  and,  the 
obligee  not  being  aware  of  it,  but  hav- 
ing, in  good  faith,  stated  the  amount 
of  the  indebtedness  of  the  principal, 
the  language  used  should  be  con- 
strued in  its  natural  meaning,  and  not 
as  evasive  or  fraudulent  through  con- 
cealment of  the  facts.  Isaac  Harter 
Co.  V.  Pearson  (1904)  26  Ohio  C.  C. 
601. 

In  an  action  against  a  surety  who 
had  guaranteed  payment  of  rent,-  it 
was  held  in  Roper  v.  Cox  (1882)  Ir. 
L.  R.  10  C.  L.  200,  that  a  plea  was  sub- 
ject to  demurrer,  which  alleged  that 
prior  to  the  making  of  the  contract  of 
guaranty  the  principal  had  been  a 
tenant  of  the  obligee  for  the  saaoe 
premises,  and  had  been  guilty  of  gross 
irregularities  and  delay  in  payment  of 
rent,  and,  at  the  time  of  the  making 
of  the  guaranty,  was  in  arrears  in  a 
large  sum,  all  of  which  was  known  to 
the  obligee,  who  did  not  disclose  it 
to  the  surety,  although  the  latter  was 
ignorant  of  the  same  and  would  not 
have  entered  into  the  contract  had  he 
known  of  it.     The  decision  is  based 


on  the  ground  that  the  plea  did  not 
show  a  fraudulent  concealment  neces- 
sary to  avoid  the  contract 

But  it  was  held  in  Cashin  v.  Perth 
(1859)  7  Grant,  Ch.  (U.  C)  340,  that 
the  surety  on  a  bond  of  a  lessee  of 
tolls  was  entitled  to  have  the  bond 
delivered  up  for  cancelation  because 
of  the  nondisclosure  by  the  obligee, 
at  the  time  the  contract  of  suretyship 
was  made,  that  the  principal  was  in 
default  for  the  same  tolls  during  the 
preceding  year. 

If  the  obligee  undertakes  to  give 
proposed  sureties  information  in  re- 
gard to  the  principal's  financial  con- 
dition, he  must  disclose  all  the  facts 
and  circumstances  affecting  the  risk, 
within  his  knowledge.  Putney  v. 
Schmidt  (1911)  16  N.  M.  400,  120  Pac. 
720.  See,  in  this  connection,  IV.  su- 
pra. 

And  in  some  other  cases  of  the  class 
considered  at  this  point,  the  circum- 
stances have  been  such  that  the 
obligee's  nondisclosure  has  been  held 
to  discharge  the  surety. 

Thus,  it  was  held  in  First  Nat.  Bank 
v.  Terry  (1905)  135  Fed.  621,  that  a 
creditor  of  a  corporation^  which  stood 
by  in  silence  and  permitted  a  stock- 
holder to  sign  an  agreement  securing 
the  debt,  in  reliance  on  representa- 
tions made  by  the  president  of  the  cor- 
poration in  the  creditor's  presence,  as 
to  the  corporation's  solvency,  which, 
to  the  knowledge  of  the  creditor,  were 
false  and  fraudulent,  could  not  hold 
the  stockholder  liable  on  the  contract. 

And  where  a  bank,  upon  discovering 
that  notes  held  by  it  contained  a 
forged  indorsement,  investigated  the 
financial  condition  of  the  maker  of  the 
notes,  whom  it  found  to  be  insolvent, 
and  had  opportunity  to  disclose  the 
fact  of  the  forgery  to  a  third  person 
proposed  by  the  maker  as  surety  for 
other  notes,  but  did  not  make  the  dis- 
closure, although  there  was  evidence 
from  which  the  jury  might  have  found 
that  the  bank  had  reason  to  believe 
that  the  proposed  surety  thought  he 
was  indorsing  merely  renewal  notes 
in  the  ordinary  course  of  business,  by 
one  in  good  standing  at  the  bank,  it 
was  held  error  to  direct  a  verdict  for 
theibank  in  an  action  against  the  .sure- 
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ty.  Farmers'  Nat.  Bank  v.  Van  Slyke 
(1888)  49  Hun,  7,  1  N-  Y.  Supp.  508. 
The  court  applied  the  rule  that,  where 
one  taking  security  knows  the  facts 
and  is  personally  present,  having  an 
opportunity  to  inform  the  proposed 
surety,  and  having  reason  to  believe 
that  the  latter  does  not  know  the  facts 
and  is  being  deceived  and  defrauded 
into  becoming  a  surety,  it  is  the  obli- 
gee's duty  to  inform  him  of  the  facts, 
and  the  acceptance  of  him  as  surety 
without  such  disclosure  is  a  fraud 
avoiding  the  contract. 

Also,  where  a  bank  made  an  addi- 
tional loan  to  its  creditor,  knowing 
that  he  was  insolvent,  for  the  purpose 
of  securing  an  illegal  preference  and 
of  obtaining  security  for  prior  unse- 
cured indebtedness,  and,  as  a  part  of 
the  new  loan,  accepted  notes  of  the 
debtor  with  surety,  without  disclosing 
to  the  latter  the  circumstances  of  the 
transaction,  it  was  held  that  the  lat-^ 
ter  would  be  presumed  to  have  acted 
on  the  belief  that  the  transaction  was 
one  occurring  in  the  usual  course  of 
business,  subjecting  him  to  the  ordi- 
nary risk  attending  it,  and  that  the 
failure  of  the  bank  to  advise  the  sure- 
ty of  the  facts,  which  materially  in- 
creased his  risk,  was  such  a  fraud  on 
the  surety  as  released  him  from  the 
contract.  First  Nat.  Bank  v.  Clark 
(1915)  59  Colo.  455,  149  Pac.  612. 

So,  it  was  held  that  the  surety  was 
discharged,  where  the  contract  of 
suretyship  purported  to  have  refer- 
ence to  an  agreement  made  as  of  the 
date  of  the  contract,  whereas  in  fact 
the  agreement  was  merely  a  renewal 
of  a  previous  contract,  as  to  which  the 
principal  was  in  default.  Damon  v. 
Empire  State  Surety  Co.  (1914)  161 
App,  Div.  875,  146  N.  Y.  Supp.  996. 

If  the  obligee  stands  by  in  silence 
when  the  surety,  at  the  time  of  execut- 
ing the  contract,  by  a  statement  as 
to  the  principal's  indebtedness,  shows 
that  he  is  laboring  under  a  misappre- 
hension as  to  the  amount  of  such  in- 
debtedness, which  is  known  to  the 
obligee  to  be  a  much  larger  amount, 
such  concealment  amounts  to  a  fraud 
on  the  surety,  relieving  him  from  his 
contract.  Selma  Sav.  Bank  v.  Harlan 
(1914)  167  Iowa,  678,  149  N-  W; 


where  a  statement  as  to  the  amount  of 
the  principal's  indebtedness  was  made 
in  the  presence  of  a  bank  cashier,  by 
one  signing  as  surety  on  a  note  to  the 
bank. 

And  where  the  obligee  concealed 
material  facts  so  that  the  prtneiini 
was  held  out  as  a  trastwortfajr  peraon 
about  to  embaik  in  a  profttable  busi- 
ness, whereas  the  basittess  had  been 
in  existence  for  some  time,  and  had 
been  so  disastrous  as  to  eztin^iiish 
the  principal's  credit^  and,  when  the 
surety  hesitated  to  sign  the  obliiration, 
the  obligee,  anticipating  further  in- 
quiry, represented  that  it  was  *'aU 
right,'*  it  was  held  that  the  surety  was 
discharged.  Goebel  Brewing  Co.  v. 
McLean  (1900)  15  Pa.  Super.  Ct.  38. 

I>.  Contractors'  bonds. 

Different  conclusions  have  been 
reached  on  the  question  whether  a 
surety  on  a  contractor's  bond  is  dis- 
charged because  of  the  nondisclosure 
by  the  obligee  of  facts  known  to  him, 
the  result  being  dependent  on  the  ap- 
plication of  the  rules  previously  con- 
sidered, to  the  circumstances  of  the 
particular  case. 

Where  a  guaranty  company  became 
surety  on  a  contractor's  botid  four 
months  after  the  date  for  completion 
of  the  contract,  performance  of  which 
the  company  guaranteed,  it  was  held 
that  the  surety  was  put  on  notice  of 
nonfulfilment  of  the  contract  up  to 
that  time,  and  it  was  its  duty  to  make 
inquiry  if  it  desired  further  informa- 
tion as  to  the  reasons  therefor,  and 
was  not  disoharged  because  the  obli- 
gee failed  to  disclose  circumstances 
known  to  it,  tending  to  show  that  the 
contractor  was  negligent,  dilatory,  or 
unskilful.  United  States  Fidelity  & 
G.  Co.  V.  Means  &  F.  Iron  Works 
(1910)  —  Tex.  Civ.  App.  — ,  182  S.  W. 
536, 

And  sureties  on  a  contractor's  bond 
were  held  liable  in  Tooke  v.  Burke 
(1917)  141  La.  746,  75  So.  668,  where 
the  eontraetor's  bid  of  $4^640  was 
considerably  less  than  any  other  bid, 
and  the  architects  had  informed  the 
obligee  that  the  building  could  not  be 
constructed  for  less  than  $7,000,  and 
that  the  materials  alone  would  cost 
as  much  as  the  bid,  there  beinff  no 
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misrepresentation  on  the  obligree's 
part,  although  she  had  reason  to  know, 
because  of  the  circumstances  stated, 
that  the  contractor  was  bound  to  lose. 
The  obligee,  under  these  circum- 
stances, upon  the  delivery  to  her  of 
the  bond  for  the  building  contract, 
was  held  not  bound  to  investigate  to 
ascertain  whether  the  signatures  of 
the  sureties  had  been  obtained  by 
fraud. 

So,  where  a  surety  on  a  contractor's 
bond  had  its  expert  make  an  estimate 
of  the  value  of  the  work  which  the 
principal  had  undertaken  to  perform, 
and  could,  as  well  as  the  obligee,  have 
detennined  whether  the  principal  was 
liable  to  default  because  of  too  low  a 
contract  price,  it  was  held  that  the 
surety  could  not  be  discharged  on  the 
ground  that  the  obligee  was  aware 
that  the  price  was  too  low,  and  with- 
held this  information  from  the  surety 
at  the  time  the  latter  executed  the 
bond.  Higgins  v.  Drucker  (1901)  22 
Ohio  C.  C.  112,  12  Ohio  C.  D.  220. 

But  it  was  held  in  Stiff  v.  East- 
bourne (1868)  17  Week.  Rep.  (Eng.) 
68,  19  L.  T.  N.  &  408,  that  a  surety 
on  a  contractor's  bond  for  the  con- 
struction of  drainage  works  was  dis- 
charged, where  the  contract  provided 
for  the  making  of  payments  on  the 
certificate  of  the  surveyor  of  the  obli- 
gee, and  the  latter  did  not  disclose 
to  the  surety  the  existence  of  a  prior 
contract  made  by  it  with  a  third  per- 
son interested  in  the  property  through 
which  the  drain  passed,  by  which  the 
latter's  surveyor  was  to  be  associated 
with  that  of  the  obligee  in  joint  super- 
intendence and  controL  The  injunc- 
tion granted  against  oiforcement  of 
the  bond  was  dissolved  on  appeal,  re- 
ported in  (1869)  17  Week.  Rep.  428, 
20  L.  T.  N.  S.  889,  on  the  ground, 
among  others,  that  the  defense  of  con- 
ceataneat  was  equally  open  at  law  by 
ivay  of  plea. 

And  it  was  held  that  the  surety  was 
diacharged^  where  a  bond  given  to 
secure  performance  of  a  street  pav- 
ing contract  on  its  face  indicated  that 
it  was  given  to  secare  faithful  per- 
formance of  future  work,  and  neither 
the  principal  nor  the  obligee,  although 
they  both  had  knowledge  thereof,  hh- 


formed  the  surety,  who  was  ignorant 
of  that  fact,  that  the  contractor  had 
already  defaulted.  Park  Paving  Go. 
V.  Kraft  (1918)  262  Pa.  178,  106  Atl. 
39. 

The  question  whether  the  surety 
company's  risk  was  so  increased  by 
concealment  of  the  amount  of  the 
contract  price  as  to  relieve  the  com- 
pany from  liability  on  the  contractor's 
bond,  it  was  held  in  Equitable  Surety 
Co.  V.  Muddy  Bottom  Swamp  Land 
Dist  (1916)  145  C.  C.  A.  221,  231  Fed. 
38,  should  have  been  submitted  to  the 
jury,  where  there  was  evidence  tend- 
ing to  show  that  the  written  contract, 
which  specified  a  price  of  $19,500,  was 
shown  to  the  surety  company  before  it 
executed  the  bond,  when,  as  a  matter 
of  fact,  the  principal  was  to  be  paid 
only  $18,000. 

The  principle  that  a  surety  on  a 
contractor's  bond,  guaranteeing  per- 
formance of  the  contract,  is  dis- 
charged if  the  obligee  fails  to  dis* 
close  the  existence  of  a  ''side  agree- 
ment," varying  the  time  and  amount 
of  the  instalment  payments  fixed  in 
the  disclosed  contract,  is  approved  in 
Union  Oil  Co.  v.  Pacific  Surety  Co. 
(1920)  —  CaL  — ,  187  Pac.  14,  But 
in  this  case  it  was  held  that  the  "side 
agreement"  was  not  that  of  the  obli- 
gee, an  oil  company,  but  that  of  an- 
other corporation,  a  transportation 
company,  although  60  per  cent  of  the 
stock  of  the  latter  was  owned  by  the 
oil  company,  and  the  same  person  was 
vice  president  and  general  manager 
of  both  corporations;  so  that  the  evi- 
dence did  not  justify  the  finding  that 
the  real  terms  of  payment  to  be  made 
by  the  obligee  were  not  those  dis- 
closed. 

e.  Contracts  of  aals. 

The  doctrine  that  the  failure  to 
state  a  material  fact,  when  there  is 
some  .occasion  or  circumstance  impos*- 
ing  the  legal  duty  to  speak,  is  equiva- 
lent to  concealment  of  the  fact  and 
amounts  to  fraud  equally  with  an  af- 
firmative falsehood,  was  applied  in 
the  reported  case  (Coffer  Pbogess  Ca 
V.  Chicago  Bonding  &  Ins.  Co.  ante, 
1477),  to  a  ease  where  an  obligee  in 
a  bond  for  the  performance  of  a  con- 
tract of  sale  failed  to  disclose,  when 
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asked  by  the  bonding  company  wheth- 
er any  advances  had  been  made 
against  the  contract  it  was  about  to 
assure,  an  underlying  agreement  by 
which  the  purchaser  had  deposited  a 
large  sum  of  money  to  the  credit  of 
the  seller,  even  if,  on  the  purchaser's 
construction  of  this  contract,  it  had 
not  made  advances  to  the  seller  and 
its  answer  that  no  advance  had  been 
made  might  be  literally  true.  The 
court  said  that,  the  question  having 
been  asked  for  the  purpose  of  ascer- 
taining the  risks  involved  in  the  situa- 
tion, any  equivocal,  evasive,  or  mis- 
leading answer,  calculated  to  convey 
a  false  impression,  even  though  liter- 
ally true  as  far  as  it  went,  was  fraud ; 
that  the  agreement  was  a  fact  which 
showed  the  financial  and  contractual 
relations  of  the  two  companies,  ma- 
terial to  the  risks. which  the  bonding 
company  incurred,  and  that  failure  to 
disclose  this  fact,  under  the  circum- 
stances of  being  asked  for  it,  was  an 
active  concealment  of  the  fact. 

In  the  case  of  a  contract  of  sale  on 
credit,  if  a  secret  bargain  is  made 
between  the  creditor  and  principal, 
based  upon  the  consideration  of  the 
sale,  or  upon  any  other  valuable  con- 
sideration, whereby  a  longer  time  is 
to  be  given  for  payment  than  that  stip- 
ulated in  the  contract  seen  and  signed 
by  the  surety,  the  concealment  of  such 
bargain  will  discharge  the  surety  from 
his  obligation.  Peck  v.  Durett  (1840) 
9  Dana  (Ky.)  486. 

And  it  was  held  that  the  surety  was 
discharged  where  one  who  guaranteed 
payment  by  the  vendee,  in  a  contract 
for  the  purchase  of  iron,  was  not  in- 
formed of  a  secret  agreement  between 
the  vendor  and  the  vendee  for  pay- 
ment by  the  latter  of  10  shillings  per 
ton  beyond  the  market  price,  the  extra 
payment  to  be  applied  on  an  old  debt 
between  the  parties,  since  the  effect 
of  this  secret  agreement  was  to  divert 
a  portion  of  the  vendee's  funds,  ren^ 
dering  him  less  able  to  perform  the 
contract,  and  thereby  increasing  the 
responsibility  of  the  surety.  Pidcock 
v.  Bishop  (1825)  3  Bam.  &  G.  605,  107 
Eng.  Reprint,  867,  5  Dowl.  &  R.  50S, 
3  L.  J.  K.  B.  109,  27  Revised  Rep.  480. 

It  was  held  in  Jackson  v.  Duchaire 


(1790)  8  T.  R.  551,  100  Engr.  Reprint, 
727,  that  a  private  agreement  between 
a  vendor  and  purchaser  for  payment 
of  a  larger  sum,  not  disclosed  to  one 
who  advanced  money  to  the  purchaser 
under  the  belief  that  the  sum  ad- 
vanced was  the  entire  purchase  price, 
was  a  fraud  on  the  party  making  the 
advancement,  and  was  not  enforce- 
able. 

And  where  a  surety  on  a  bond  for 
purchase  money  set  up  as  a  defense 
to  an  action  on  the  bond  that  the  prin- 
cipal had  given  a  bond  for  an  addi- 
tional sum,  which  he  and  the  obligee 
agreed  should  be  kept  secret  from  the 
surety,  the  jury  were  instructed  that 
if  the  surety  was  induced  to  execute 
the  contract  by  the  concealment  of  the 
other  bond,  and  the  obligee  was  a  par- 
ty to  the  concealment,  the  surety  was 
not  liable.  Spencer  v.  Handley  (1842) 
4  Mann  &  G.  414,  134  Eng.  Reprint. 
169,  11  L.  J.  C.  P.  N.  S.  250.  In  this 
case,  however,  the  surety  was  held 
liable  on  the  ground  that  the  obligee 
was  not  shown  to  be  a  party  to  the 
fraud. 

It  was  held  also  that  the  surety  wa.s 
discharged,  where  a  secret  partner 
in  two  firms  negotiated  a  contract  of 
sale  and  purchase  between  the  firms, 
and  obtained  a  surety  for  the  per- 
formance of  the  contract  who  wa5 
ignorant  of  the  double  relationship, 
the  obligee  being  chargeable  with  no- 
tice thereof,  but  concealing  it  from 
the  surety.  Jungk  v.  Holbrook  (1897) 
15  Utah,  198,  62  Am.  St  Rep.  921.  49 
Pac  306. 

If  the  payee  of  a  note  obtains  the 
signature  of  a  surety  thereto,  know- 
ing that  the  latter  believes  that  she 
is  executing  a  note  which,  for  ita  fall 
amount,  is  for  goods  liien  purchased 
by  her  son,  the  principal  debtor,  from 
the  payee,  when  the  note  in  fact  in- 
cludes a  pre*exiating  debt  owinir  by 
the  principal  to  the  payee,  Uie  failure 
to  dlscloae  the  facta  amounts  to  a 
fraud  on  the  surety,  releasing  her 
from  the  contract.  Fassnacht  v. 
Emslng  Gagen  Go.  (1897)  18  Ind.  App. 
80,  6S  Am.  St.  Rep.  322,  46  N.  £.  45. 
47  N.  E.  480. 

.But  the  rule  that,  to  discharge  the 
surety  because  of  liie  concealment  of 
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the  obliffee,  the  facts  concealed  must 
be  such  as  are  peculiarly  within  the 
knowledge  of  the  obligee,  and  such  as 
the  surety  has  the  right  to  rely  on  the 
obligee  for  information  regarding, 
was  applied  in  Hubble  v.  First  Nat. 
Bank  (1888)  9  Ky.  L.  Rep.  766,  in 
holding  that  the  contract  of  surety- 
ship was  enforceable  where  a  surety 
for  money  advanced  by  the  seller  of  a 
mill  for  use  in  stocking  the  mill  relied 
on  false  representations  of  the  seller, 
made  to  him  in  another  independent 
transaction,  as  to  the  value  and  earn- 
ing capacity  of  the  mill,  although  the 
surety  was  ignorant  of  the  facts  and 
relied  on  the  representations,  since 
the  true  value  of  the  property  and  its 
unfitness  for  successful  operation 
were  matters  about  which  the  surety 
could  inform  himself,  and  it  was  his 
duty  to  investigate. 

And  where  there  was  nothing  on 
the  face  of  the  bond  given  by  a  surety 
to  secure  the  purchase  price  of  land, 
which  would  naturally  induce  him  to 
believe  that  the  vendor's  lien  was  to 
be  reserved,  it  was  held  that  the  con- 
tract of  suretyship  was  not  vitiated 
as  to  the  surety  by  failure  of  the 
vendor,  unsolicited,  to  communicate 
to  the  surety  the  fact  of  waiver  of  the 
iienr  if  the  vendor  had  no  fraudulent 
motive  in  withholding  the  informa- 
tion. Warren  v.  Branch  (1879)  15  W. 
Va*2L 

€i.  Ijoans;  %isury  or  secret  eomntiBHon,. 

It  was  held  that  the  surety  was  dis- 
charged, where  one  who  guaranteed 
repasrment  of  a  loan  was  not  informed 
that  the  entire  amount  of  the  loan  was 
not  advanced  to  the  principal,  but 
that  approximately  one  third  of  it  was 
retained  by  the  lender  in  payment  of 
an  old  debt  to  him,  and  the  surety  was 
led  to  .believe,  through  the  reading  'to 
hlHi  in  the  presence  of  the  principal 
and  the  obligee,  of  recitals  on  a  deed 
gtven  to  secure  the  loan,  that  the  old 
debt  had  been  paid.  Stone  v.  Comp- 
tojk  (1838)  5  Bing.  N.  C.  142,  182  Eng. 
Reprint,  1059,  6  Scott,  846.  It  will  be 
observed  that  this  case  presents  a 
situation  in  which  it  seems  that  the 
obligee  might  be  said  not  only  to  have 
concealed  material  facts,  but  to  have 
fraudulently  misrepresented  the  facts. 
8  A.L.R.— 95. 


And  it  was  held  that  the  surety  was 
discharged,  where  the  obligee,  which 
had  made  a  loan  of  |70,000,  at  6  per 
cent,  entered  into  a  contract  with  a 
surety  for  repayment  of  the  loan,  thie 
contract  reciting  the  above  facts,  but 
failing  to  disclose  the  additional  fact, 
of  which  the  surety  was  ignorant, 
that  the  obligee  had  retained  the  sum 
of  $1,400  as  a  commission  for  making 
the  loan.  Atlantic  Trust  &  D.  Co.  v. 
Union  Trust  &  Title  Corp.  (1909)  110 
Va.  286,  135  Am.  St.  Rep.  937,  67  S.  E. 
182. 

But  it  is  held  in  Coats  v.  McKee 
(1866)  26  Ind.  223,  that  the  fact  that 
8  lender  of  money  accepts  a  note  of 
the  borrower  with  surety,  without 
volunteering  information  to  the  latter 
that  the  borrower  has  given  or  is  to 
give  another  note  for  interest  on  the 
first  note,  at  the  rate  of  14  per  cent, 
will  not  discharge  the  surety. 

And  an  alleged  secret  agreement  by 
the  principal  of  a  note,  to  pay  10  per 
cent  interest  instead  of  8  per  cent,  as 
stipulated  in  the  note,  was  held  in 
Fisher  v.  Denver  Nat.  Bank  (1896)  22 
Colo.  373,  45  Pac.  440,  not  to  release 
the  surety  on  the  note,  among  the 
grounds  of  the  decision  being  the  fact 
that  the  payee  was  not  shown  to  be 
a  party  to  the  fraud,  if  there  was  any, 
and  was  justified  in  supposing  that 
the  surety  knew  of  the  arrangement 
for  the  payment  of  extra  interest. 

It  should  be  observed  that  consid- 
eration of  the  question  whether  secret 
usury  will  discharge  the  surety  leads 
beyond  the  scope  of  the  present  anno- 
tation, because  the  question  may  ap- 
parently depend  on  the  effect  of  usury 
rather  than  on  the  effect  of  the  con-, 
cealment.  For  instance,  if  the  usury 
merely  renders  the  contract  void  as 
to  ^any  claim  for  payment  beyond  the 
legal  rate,  the  surety  may  not  be  dis- 
charged, as  some  courts  have  held, 
because  his  risk  is  not  thereby  in- 
creased. The  usurious  part  of  the 
contract  may  seemingly,  so  far  as  the 
surety  is  concerned,  be  disregarded 
as  surplusage.  Attention  is  called  to 
this  class  of  cases,  without  any  inten- 
tion to  cover  exhaustively  the  ques- 
tion of  the  effect  on  the  surety  of  un- 
disclosed usury. 
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Thus,  in  Richmond  v.  Standclift 
(1842)  14  Vt.  258,  it  was  held  that  the 
surety  on  a  note  was  not  discharged 
by  the  fact  that  the  principal  and  the 
payee  had  made  a  secret  agreement 
for  the  payment  of  usurious  interest, 
since  the  agreement  to  pay  the  addi- 
tional interest  beyond  the  legal  rate 
was  not  a  valid  agreement,  and  did  not 
increase  the  risk  or  responsibility  of 
the  surety. 

And  the  concealment  from  the  sure- 
ty of  the  fact  that  usurious  interest 
was  calculated  on  the  amount  bor- 
rowed, and  included  in  the  amount 
shown  on  the  face  of  the  note  given 
by  the  borrower,  was  held  in  Samuel 
V.  Withers  (1852)  16  Mo.  532,  not  to 
discharge  the  surety  on  the  note. 

But  it  was  held  in  Denton  v.  Butler 
(1896)  99  Ga.  264,  25  S.  E.  624,  that 
a  surety  on  a  promissory  note  secretly 
tainted  with  usury,  of  which  fact  the 
surety  had  no  knowledge,  is  dis- 
charged from  liability,  if  the  note  con- 
tains a  waiver  of  homestead,  because 
the  usury  makes  the  waiver  void,  and 
thus  renders  the  surety's  risk  greater 
than  it  would  otherwise  have  been. 
To  a  similar  effect  are  Lewis  v.  Brown 
(1892)  89  Ga.  115,  14  S.  E.  881;  Har- 
rington V.  Pindley  (1892)  89  Ga.  385, 
15  S.  E.  483;  Howard  v.  Johnson 
(1892)  91  Ga,  319, 18  S.  E.  132;  Prath- 
er  V.  Smith  (1897)  101  Ga.  283,  28 
S.  E.  857;  Vaughan  v.  Farmers  &  M. 
Bank  (1916)  146  Ga.  51,  90  S.  E.  478; 
Whilden  v.  Milledgeville  Bkg.  Co. 
(1907)  3  Ga.  App.  69,  59  S.  E.  336; 
Hancock  v.  Bank  of  Tifton  (1909)  6 
Ga.  App.  678,  65  S.  E.  784;  Norris  v. 
•Reed  (1914)  14  Ga.  App.  729,  82  S.  E. 
314;  Bank  of  Omega  v.  Ford  (1917) 
20  Ga.  App.  496,  93  S.  E.  106;  Duckett 
v.  Martin  (1919)  23  Ga.  App.  630;  99 
S.  E.  151. 

Among  possibly  other  cases  in 
Georgia,  supporting  the  proposition 
that  in  an  action  on  such  a  note  it  is 
incumbent  on  the  plaintiff,  in  order 
to  hold  a  surety  liable,  to  prove  af- 
firmatively that  the  surety  signed  the 
note  with  knowledge  of  the  usury,  are 
Denton  v.  Butler  (Ga.)  supra ;  Prather 
v.  Smith  (1897)  101  Ga.  288,  28  S.  E. 
857,    and    Bank    of    Omega    v.    Ford 


(1917)  20  Ga.  App.  496,  98  S.  E.  106, 
supra. 

It  was  held  also  in  Harrinsrton  ▼. 
Pindley  (1892)  89  Ga.  385,  15  S.  E 
483,  supra,  that  the  discharire  of  the 
surety  in  such  a  case  did  not  depeiMi 
on  actual  loss,  but  on  the  risk  of  losa 
to  which  he  was  exposed  by  re&soB 
of  the  concealed  usury,  and  that  there- 
fore the  surety  was  not  prevented 
from  taking  advantage  of .  the  asaiy 
as  a  ground  of  dischar^re  by  the  fact 
that  the  principal  failed  to  plead  it, 
or  to  assert  his  right  to  homesleid 
and  exemption  on  account  of  it,  hot 
submitted  to  a  judgment  against  him- 
self for  the  whole  debt. 

The  above  cases  turn  not  so  modi 
on  the  duty  of  the  oblisree  to  disclose 
to  the  surety  the  real  transaction,  as  on 
the  effect  on  the  contract  of  the  facte 
concealed.  This  distinction  is  close 
in  some  cases,  but  it  should  be  ob- 
served that  it  is  impracticable  in  the 
present  annotation  to  cover  the  vari- 
ous phases  of  the  question  as  to  the 
effect  on  the  surety's  contract  of  the 
concealed  matter.  There  are  otiicf 
cases  in  Georgia  which  make  this 
clearer.  For  example,  see  First  Nat 
Bank  v.  McEntire  (1900)  112  Ga.  2SL 
37  S.  E.  381,  which  holds  that  a  suietj 
who  signs  a  note  containin^r  a  waiver 
of  homestead,  and  secretly  taiated 
with  usury,  is  not  discharged  from  lia- 
bility when  the  note  is  payable  to  a 
national  bank,  since  his  risk  has  not 
been  increased,  in  view  of  the  fact 
that  the  law  of  the  state,  to  the  ^ect 
that  a  waiver  of  homestead,  when  part 
of  a  usurious  contract,  is  void,  is  not 
applicable  to  national  banks. 

See  also  Weidon  v.  Ayers  (lS02t 
lie  Ga.  181,  42  S.  E.  473,  holding  tbMt 
a  surety  on  a  note,  who  signs  the  same 
in  ignorance  of  the  fact  that  the  con- 
tract between  the  payee  and  the  maker 
is  one  providing  for  the  payment  of 
usury,  is  not,  because  this  fact  is  con- 
cealed from  him,  discharged  altogeth- 
er from  liability  on  the  note;  al- 
though, by  a  plea  of  usury,  he  mar 
prevent  a  recovery  against  him  of  a 
sum  greater  than  the  principal  of  Hie 
debt  and  legal  interest  thereon. 
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e.  VowipoMUon  agreements* 

Where  a  bank  pretended  to  accept  a 
certain  percentage  of  its  debt,  the 
same  as  other  creditors,  with  a  view 
to  induce  them  to  enter  into  a  com- 
position, representing  its  willingness 
to  advance,  on  security,  a  sum  of 
money  to  pay  the  composition  and  to 
enable  the  debtor  to  carry  on  busi- 
ness, but  secretly  stipulated  for  pay- 
ment of  its  debt  in  full,  it  was  held 
that  the  concealment  amounted  to  a 
fraud  on  the  other  creditors  and  on 
the  guarantors,  entitling  the  latter  to 
release  from  the  contract.  Pendle- 
bury  V.  Walker  (1841)  4  Younge  &  C. 
Exch.  424,  160  Eng.  Reprint,  1073. 

So,  it  was  held  that  the  surety  on 
a  note,  given  by  a  debtor  pursuant  to 
a  composition  agreement  with  cred- 
itors, was  discharged,  where  the  basis 
of  the  settlement  included  a  liability 
of  a  third  party  for  which  the  debtor 
was  not  liable,  and  the  debtor  also 
gave  his  note  for  the  balance  of  the 
amount  which  he  owed,  in  addition 
to  the  percentage  specified  in  the  com- 
position agreement,  these  facts  not  be- 
ing disclosed  to  the  surety.  Doughty 
▼.  Savage  (1859)  28  Conn.  146. 

And  it  was  held  that  the  surety  was 
discharged  where  an  insolvent  debtor 
entered  into  a  composition  agreement 
with  all  of  his  creditors,  one  of  whom, 
instead  of  receiving  his  percentage  in 
cash,  as  did  the  other  creditors,  ac- 
cepted notes  of  the  debtor,  with  sure- 
ties, .and,  by  a  secret  agreement,  con- 
cealed from  the  sureties,  who  were 
induced  to  sign  in  the  belief  that  by 
the  composition  the  debtor  was  re- 
leased from  the  indebtedness,  that  the 
creditor  received  from  the  debtor  a 
note  for  the  balance  of  the  indebted- 
ness, with  an  agreement  to  surrender 
such  note  on  being  paid  25  per  cent 
of  its  face  value.  Powers  Dry-Goods 
Co.  V.  Harlin  (1897)  68  Minn.  193,  64 
Am.  St.  Rep.  460,  71  N.  W.  16. 

But  where  the  surety,  who  resided 
in  Chicago,  solicited  no  information 
from  the  creditor,  who  resided  in  New 
York,  and  took  the  debtor's  note,  in- 
dorsed by  the  surety,  in  the  usual 
course  of  business,  it  was  held  that 
the  creditor  had  the  right  to  suppose 
that  the  surety  was  informed  of  all 


the  facts,  and  was  not  guilty  of  fraud 
in  not  disclosing  to  the  surety  that  he 
had  not  entered  into  an  agreement, 
as  most  of  the  other  creditors  had 
done,  to  compromise  his  claim  on  a  50 
per  cent  basis  by  accepting  notes  of 
the  debtor  indorsed  by  the  surety, 
but  had  accepted  the  debtor's  individ- 
ual note  for  the  balance  of  his  claim. 
Booth  V.  Storrs  (1874)  75  III.  438. 

And  where  an  arrangement  was 
made  between  a  debtor  ana  his  cred- 
itor that  the  debtor  should  give  a  note 
with  surety  for  60  per  cent  of  the 
indebtedness,  and  his  individual  note 
for  the  remaining  40  per  cent,  it  was 
held  that  the  sureties  were  not  dis- 
charged by  the  failure  of  the  creditor, 
of  whom  no  inquiries  were  made  by 
the  sureties,  to  disclose  the  fact  to 
the  sureties  that  the  debtor  had  given 
his  individual  note  for  the  remainder 
of  the  indebtedness.  Hubbard  v^ 
Fravell  (1883)  12  Lea  (TeniL)  304 

f,  MiHoellaneauB^ 

The  rule  that  if  an  obligee  makes 
a  statement  to  a  surety  which,  at  the 
time  it  is  made,  is  true,  but  which  be- 
comes untrue  during  the  course  of 
the  negotiations  because  of  a  change 
of  circumstances,  the  obligee,  if  aware 
of  the  change,  is  under  a  duty  to  dis- 
close the  same  to  the  proposed  surety, 
was  applied  in  Davies  v.  London  &  P. 
M.  Ins.  Co.  (1878)  L.  R.  8  Ch.  Div. 
(Eng.)  469,  47  L.  J.  Ch.  N.  S.  511,  38 
L.  T.  N.  S.  478,  26  Week.  Rep.  794,  so 
as  to  discharge  the  sureties,  where  an 
insurance  company,  having  discovered 
that  one  of  its  agents  had  failed  to 
account  for  premiums  collected,  or- 
dered the  agent's  arrest,  whereupon 
friends  of  the  latter  offered  to  deposit 
a  sum  of  money  with  the  company  to 
indemnify  it,  all  the  parties  believing 
that  there  was  probable  cause  for 
prosecution,  and  the  company  per- 
mitted the  sureties  to  consummate  the 
contract  without  disclosing  to  them  a 
change  of  circumstances  occurring 
during  the  negotiations,  in  that  the 
company  was  advised  by  counsel  that 
there  was  not  ground  for  prosecution,, 
and  had  withdrawn  orders  for  the  ar- 
rest. 

The  rule  that  the  surety  must  make 
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inquiry,  where  he  may  ascertain  from 
those  present  at  the  time  the  contract 
is  executed  all  the  facts  necessary  to 
shield  himself  from  fraud,  and  is  put 
on  his  guard  by  circumstances,  was 
applied  in  Stedman  v.  Boone  (1875) 
49  Ind.  469,  where  the  surety  for  a 
debtor  alleged  fraud  in  the  execution 
of  the  contract,  in  that  he  was  not  in- 
formed that  the  debtor  at  the  time 
was  under  arrest. 

And  the  rule  that  if  the  fact  con- 
cealed does  not  increase  the  surety's 
risk,  and  is  one  that  cannot  fairly 
be  considered  as  likely  to  influence 
the  surety  in  deciding  whether  it 
would  accept  the  risk,  failure  of  the 
obligee  to  disclose  the  same  cannot 
be  regarded  as  fraud,  was  applied  in 
Baglin  v.  Title  Guaranty  &  S.  Co. 
(1909)  166  Fed.  356,  affirmed  in  (1909) 
102  C.  C.  A.  182,  178  Fed.  682,  where, 
a  surety  company  having  become 
bound  for  the  return  to  the  plaintiff 
of  certain  government  bonds,  it  was 
held  that  failure  of  the  plaintiff  to 
disclose  to  the  company  an  agreement 
that  the  principal  might  pay  cash  in- 
stead of  returning  the  bonds  would 
not  relieve  the  surety,  since  the  exist- 
ence of  this  option  on  the  part  of  the 
principal  was  not  a  material  fact,  and 
did  not  increase  the  risk,  and  since 
the  surety  company,  even  in  the  ab- 
sence of  such  an  agreement,  would 
liave  had  the  option  of  payment  in 
cash. 

In  an  action  by  the  payee  against 
the  surety  of  a  note,  it  was  held  in 
Miller  v.  Gardner  (1878)  49  Iowa,  234, 
that  the  surety  was  not  liable  if  he 
signed  the  note,  thinking  that  it  was 
a  renewal  merely  of  other  notes  on 
which  he  was  liable  as  surety,  and 


which  were  renewed  on  the  same  day. 
if  the  plaintiff  knew,  or  had  good  rea- 
son to  believe,  that  he  was  signing  the 
note  under  this  mistake,  and  did  not 
disclose  the  facts  to  him. 

It  was  held  in  Conger  v.  Bean 
(1882)  58  Iowa,  321,  12  N.  W.  28i 
that  one  who  signed  a  note  as  surety 
after  it  had  been  executed  by  the 
principal  was  not  liable  thereon,  if 
the  payee,  at  the  time  he  obtained  the 
surety's  signatui:e,  concealed  from  him 
the  fact  that  the  maker  had  refused 
to  give  a  note  with  him  as  surety. 

And  in  the  absence  of  evidence  of 
fraud  on  the  part  of  the  obligee  in 
withholding  information  of  the  change 
of  suretyship,  it  was  held  in  North 
British  Ins.  Co.  v.  Lloyd  (1854)  10 
Exch.  523,  156  Eng.  Reprint,  545,  3 
C.  L.  R.  264,  24  L.  J.  Exch.  N.  S.  14, 
1  Jur.  N.  S.  45,  that  the  nondisclosure 
to  a  proposed  surety  of  the  fact  that 
he  was  becoming  surety  in  place  of 
the  brother' of  the  principal,  who  had 
requested  the  obligee  to  release  him, 
would  not  discharge  the  surety,  al- 
though he  was  ignorant  of  the  former 
suretyship,  where  he  executed  the 
contract  at  the  request  of  the  princi- 
pal, on  representation  by  the  latter 
that,  unless  additional  security  was 
procured,  shares  of  stock  owned  by 
him  and  held  as  collateral  would  be 
sacrificed,  although  the  form  of  the 
contract  was  prepared  by  the  obligee 

The  fact  that  the  surety  was  misled 
as  to  the  legal  effect  of  the  bond  can- 
not be  shown  under  the  plea  of  non 
est  factum.  Edwards  v.  Brown  (1831) 
1  Comp.  &  J.  307,  148  Eng.  Reprint, 
1436,  1  Tyrw.  182,  9  L.  J.  Exch.  84,  3 
Younge  &  J.  423,  148  Eng.  Reprint 
1244.  R,  E.  H. 


CHARLES  F.  BOSS,  Sr.,  Appt., 

v. 

HARLAN  W.  HAGAN  et  al. 

District  of  Columbia  Court  of  Appeals ^^ Novemher  3,  1010. 

(—  App.  D.  C.  — ,  261  Fed.  254.) 

Costs  — -  security  by  nonresident  —  waiver. 

1.  The  statutory  provision  requiring  security  for  costs  as  a  oonditkm 
to  the  commencement  of  an  action  by  a  nonresident  is  waived  by  pleading 
to  the  merits. 

[See  note  on  this  question  beginning  on  page  1610.] 


BOSS  V.  HAGAN. 
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( —  ApiK  D.  C.  ■ 

—  Tarianoe  —  descriptioii  of 
tenant. 

2.  Proof  of  tenancy  by  sufferance  is 
not  a  variance  from  an  allegation  of 
monthly  tenancy  in  a  complaint  to  re- 
cover possession  of  leased  property. 


-,  2«J  Fed,  C54.) 

Landlord  and  tenant  —  notice  to  quit 
—  excesaive  time  —  effect. 

8.  A  tenant  cannot  complain  that  he 
is  given  longer  notice  to  auit  than  the 
law  requires. 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  of  the  Municipal  Court  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  possession  of  certain  leased  property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  P.  H.  Marshall  and  C.  H. 
Merillat  for  appellant. 
Mr.  Charles  Linkins  for  appellees. 

Mr.  Chief  Justice  Smyth  delivered 
the  opinion  of  the  court : 

The  Hagans  brought  action  in  the 
municipal  court  against  Boss  to  re- 
cover possession  of  certain  premises, 
alleging  that  their  vendor  had  rented 
the  premises  to  Boss  as  a  monthly 
tenant;  that  the  premises  had  been 
purchased  by  them  for  their  home 
and  were  necessary  for  that  pur- 
pose; that  one  of  them  was  a  war 
worker;  and  that  the  tenancy  had 
been  terminated  by  a  due  notice  to 
quit. 

Boss  appeared  specially  and  as- 
serted that  the  Hagans  were  non- 
residents of  the  District  of  Colum- 
bia, and  moved  to  dismiss  the  com- 
plaint because  they  had  failed  cq 
give  security  for  costs.  The  motion 
was  overruled,  and  he  entered  a  gen- 
eral appearance  and  defended  on  the 
merits.  There  was  a  judgment  for 
the  plaintiffs,  and  Boss  appealed  to 
the  supreme  court  of  the  District. 

The  Hagans  filed  in  that  court  an 
affidavit  of  merit  under  rule  19,  and 
asked  for  judgment.  To  this  Boss 
respnonded  with  an  answering  affida- 
vit in  which  he  renewed  his  claim 
that  the  Hagans  were  nonresidents 
of  the  District  at  the  time  of  com- 
mencing the  action  in  the  lower 
court,  and  denied  the  jurisdiction  of 
that  court  to  try  the  case,  because  of 
their  failure  to  give  security  for 
costs.  He  also  challenged  the  suffi- 
ciency of  the  notice  to  quit ;  asserted 
that  there  was  a  material  variance 
between  the  tenancy  as  alleged  in  the 
complaint  and  the  one  disclosed  in 
the  Hagan  affidavit,  and  attacked 
the  sufficiency  of  the  affidavit  under 


rule  19.  The  supreme  court  held 
that  his  affidavit  was  insufficient  to 
raise  any  question  of  fact,  and  gave 
judgment  for  the  Hagans. 

The  first  question  presented  re- 
lates to  the  jurisdiction  of  the  munic- 
ipal court.  Section  11  of  the  Code 
provides  that  "nonresidents  shall 
not  commence  a  suit  before  a  justice 
of  the  peace  [now  municipal  court] 
without  first  giving  security  for 
costs."  This  goes  to  the  jurisdiction 
of  the  court  over  the  person  of  the 
defendant,  and  he  has  a  right  to 
insist  upon  it;  but  it  is  a  personal 
privilege  which  may  cctin-eeurity 

be    waived    by    him,    by    Aonrealdent— 

and  this  Boss  did  ^**^*^'- 
by  pleading  to  the  merits.  "The 
defendant  had  a ,  right,''  said  this 
court  in  Guarantee  Sav.  Loan  &  In- 
vest. Co.  V.  Pendleton,  14  App.  D. 
C.  387,  "to  appear  specially  to  take 
the  objection  to  the  proceeding  of 
the  justice,  without  the  condition 
precedent  having  been  complied 
with  by  the  plaintiff.  But  having  in- 
terposed that  objection,  he  could  not 
go  farther  and  plead  to  the  merits 
of  the  case,  without  thereby  waiv- 
ing compliance  by  the  plaintiff  with 
the  condition  which  required  him  to 
give  security  for  the  costs  before 
bringing  his  suit."  See  also  St. 
Louis  &  S.  F.  R.  Co.  v.  McBride,  141 
U.  S.  127,  35  L.  ed.  659,  11  Sup.  Gt. 
Rep.  982 ;  Central  Trust  Co.  v.  Mc- 
George,  151  U.  S.  129,  133,  38  L. 
ed.  98,  100,  14  Sup.  Ct.  Rep.  286; 
Costello  V.  Palmer,  20  App.  D.  C. 
210. 

In  many  jurisdictions  it  is  the  law 
that  a  person  who  in  proper  time 
challenges  the  jurisdiction  of  the 
court  over  his  person,  and  after  the 
challenge  has  been  overruled  pre- 
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serves  the  objection  in  his  answer, 
does  not  waive  it  by  answerinfi:  over 
and  going  to  trial  on  the  merits. 
Arroyo  Ditch  Co.  v.  Superior  Ct.  92 
Cal.  47,  27  Am.  St.  Rep.  91,  28  Pac. 
54 ;  7  R.  C.  L.  78 ;  Lower  v.  Wilson, 
62  Am.  St.  Rep.  865,  and  note  (9 
S.  D.  252,  68  N.  W,  645) .  But  this 
is  not  the  Federal  rule,  as  is  pointed 
out  by  Mr.  Chief  Justice  Alvey  in  the 
Pendleton  Case,  supra.  It  was  there 
urged  that,  since  the  objection  was 
renewed  and  preserved  in  the  subse- 
quent proceeding,  the  defendant  had 
not  waived  it  by  defending  on  the 
merits.  The  learned  chief  justice 
said  that  the  defendant,  by  appear- 
ing and  contesting  the  case  on  the 
merits,  lost  "his  right  to  contest  the 
ruling  of  the  court  below  on  his  ob- 
jection to  the  jurisdiction  on  ap- 
peal." 

If  the  defendant  desired  to  have 
the  ruling  of  the  court  reviewed  he 
should  have  applied  to  the  supreme 
court  for  a  writ  of  certiorari. 
Degge  V.  Hitchcock,  35  App.  D.  C. 
218 ;  United  States  v.  West,  34  App, 
D.  C.  12;  Bond  v.  Carter  Hardware 
Co.  15  App.  D.  C.  72. 

Nor  do  we  think  that  there  is  any 
merit  in  the  contention  that  there 
is  a  variance  between  the  allegations 
of  the  complaint  and  those  of  the 
Hagan  affidavit  with  respect  to  the 
character  of  the  tenancy.  The  com- 
plaint alleges  that  Boss  was  "a 
monthly  tenant,"  while  the  affidavit 
asserts  that  he  held  the  property 
"as  a  monthly  tenant."  Boss,  on  the 
other  hand,  says  that  while  he  en- 
tered into  the  occupancy  of  the 
premises  under  a  written  agreement' 
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as  a  nsMithly  tenant,  the  agreement 
was  subsequently  changed,  and  an 
oral  arrangement  was  made  by 
which  the  amount  of  his  rent  was 
increased  $2  a  month,  aiid  that  by 
virtue  of  this  he  became  a  tenant 
by  sufferance.  If  we  concede  his 
claim  he  could  still 
be  described  with 
accuracy  as  a  ^'-'^'i^**®*  •' 
monthly  tenant,  for 
§  1034  of  the  Code  provides  that 
"all  verbal  hiring s  by  the  month,  or 
at  any  specified  rate  per  month,  shall 
be  deemed  estates  by  sufferance." 
But  the  tenant  is  nevertheless  a 
monthly  tenant,  for  he  holds  ''by  the 
month." 

The  argument  with  respect  to  the 
alleged  insufficiency  of  the  notice  is 
based  on  the  fact  that  it  gave  Boss 
a  longer  time  than  the  required 
thirty  days.  The  tenancy,  it  was 
conceded,  commenced  on  the  first 
day  of  the  month,  and  the  notice  to 
quit  expired  on  the  first  day  of  the 
following  month  instead  of  the  last 
day  of  the  month  in  which  it  was 
given,  thus  allowing  the  tenant  one 
day  more  than  the  law  required.  We 
have  held  that  a  notice  which  ghve 
the  tenant  more  than  thirty  days 
(the  time  required  by  the  Code)  to 
surrender  the  premises  was  valid. 
Bliss  v.  Duncan,  44  App.  D.  C.  93. 
The  giving  of  the  .  .,  . 
additional  day  was  ^^Mn^aoti^e  t* 
an  advantage  to  the  S^t^^KJt!*'^* 
defendant;  of  .this 
he  has  no  just  cause  for  complainL 

The  judgment  must  be  affirmed 
with  costs. 
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I.— continued. 

h.  Application   after  judgment  or 

decree,  1525. 
L  Application      after      judfirment 

opened  to  permit  defendant  to 

plead,  1525. 
j.  Application  after  appeal,  1526. 
k.  Role  in  New  York,  1527. 
II.  Waiver  of  right  to  dismissal: 

a.  Application    after    continuance, 

1528. 


•b.  Application      after      demurrer, 
1529. 

c.  Application  after  answer,  1530. 

d.  Application  after  case  ready  for 

trial,  1532. 

e.  Application       after       verdict, 
1533. 

f.  Application  after  appeal,  1533. 


Z.  Waiver  of  right  to  Bccurity, 
a.  Oenerailff, 

In  England,  and  in  practically  every 
American  jurisdiction,  a  nonresident 
plaintiff  is  required  by  statute  or  rule 
of  court  to  give  a  bond  for  costs. 
These  statutes  and  rules  are  ordinarily 
deemed  to  be  directory,  and  the  benefit 
thereof  is  waived  by  the  failure  of  the 
defendant  to  make  prompt  application 
for  an  order  for  such  a  bond.  See  7 
R.  C.  L.  p.  786. 

Both  by  the  express  terms  of  the 
statutes  or  rules,  and  in  the  absence 
of  any  express  provision,  the  rule  in 
most  jurisdictions  seems  to  be  that  a 
cost  bond  is  waived  by  a  failure  to  ap- 
ply therefor  before  the  expiration  of 
the  time  allowed  to  the  defendant  to 
plead,  and  before  any  defensive  plead- 
ing is  filed.  See  the  cases  cited 
throughout  this  note.  Consequently, 
in  most  of  the  cases  within  the  scope 
of  this  note,  the  right  to  a  bond  has 
been  held  to  have  been  waived,  and 
foe  illustrative  purposes  the  cases  are 
arranged  with  reference  to  the  time 
when  the  application  for  a  bond  was 
actually  made. 

fr.  Appliration  aftfr  extenMion  of  time  to 

answer. 

It  has  been  held  in  England  and 
Canada  that  the  right  to  a  c6st  bond 
from  a  nonresident  plaintiff  is  waived 
if  the  bond  is  not  applied  for  before 
obtaining  an  extension  of  the  time  to 
answer.  Wood  v.  Reg.  (1876)  7  Can. 
S.  C.  631 ;  Meliorucchy  v.  Meliorucchy 
(1750)  2  Ves.  Sr.  24,  28  Eng.  Reprint, 
17;  Craig  v.  Bolton  (1789)  2  Bro.  Ch. 
C.  609,  29  Eng.  Reprint,  334;  Anony- 
mous (1804)  10  Ves.  Jr.  287,  32  Eng. 
Keprint,  854.  Compare  Swanzy  v. 
Swanzy  (1858)  4  Kay  &  J.  237,  70 
Eng.  Reprint,  99,  27  L.  J.  Ch.  N.  S. 
419,  4  Jur.  N.  S.  1013,  6  Week.  Rep. 


414;  Fry  v.  Wills  (1834)  3  Dowl.  P. 
C.  (Eng.)  6;  Wilson  v.  Minchin  (1831) 
1  Dowl.  P.  C.  (Eng.)  299,  2  Cromp.  & 
J.  87,  149  Eng.  Reprint,  37,  2  Tyrw, 
166,  1  L.  J.  Exch.  N.  S.  39 ;  Gurney  v. 
Key  (1835)  3  Dowl.  P.  C.  (Eng.)  559, 
1  Harr.  &  W.  203 ;  Dowling  v.  Harman 
(1840)  6  Mees.  &  W.  131,  151  Eng. 
Reprint,  362,  8  Dowl.  P.  C.  165,  9  L.  J. 
Exch.  N.  S.  53,  4  Jur.  43. 

The  reason  for  this  view  was  thus 
stated  in  Atkins  v.  Cook  (1857)  3  Jur. 
N.  S.  (Eng.)  283:  "What  is  the  prin- 
ciple upon  which  a  defendant  who  is 
entitled  to  require  the  plaintiff  to  give 
security  for  costs  waives  that  right 
by  moving  for  time  to  answer?  It  is 
this,  that  the  very  ground  is  that  the 
defendant  has  the  right  to  aay:  1 
am  not  to  enter  the  lists  with  you  until 
you  have  given  security  for  costs.' 
And  if  he  does  take  any  step,  it  is  held 
that  he  is  inconsistent  in  saying: 
'Give  me  security  for  costs.'  He  has 
waived  all  right,  and  has  prepared 
himself  for  the  combat.  That,  I  be- 
lieve, is  the  reason  upon  which  it  is 
held  that  a  defendant  waives  his  right 
to  security  by  taking  the  least  step  in 
the  cause." 

So,  where  an  application  for  security 
for  costs  was  not  made  within  the  time 
allowed  for  filing  the  statement  of  de- 
fense, but  an  extension  was  obtained, 
and  thereafter  the  Crown  moved  for 
security,  it  was  held  that  the  right 
had  been  waived.  Wood  v.  Reg.  (Can.) 
supra. 

Similarly,  in  the  case  of  Anonymous 
(1804)  10  Ves.  Jr.  287,  32  Eng.  Re- 
print, 854,  it  was  held  that  where  a 
defendant  had  secured  an  order  for 
an  extension  of  time,  he  had  waived 
his  right  to  demand  security  of  a 
nonresident  plaintiff. 

On  the  other  hand,  in  Swanzy  v. 
Swanzy    (1858)    4  Kay  &  J.  237,   70 
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£ng.  Reprint,  99,  the  defendant,  iH  ap- 
plying for  time  to  answer,  discovered 
from  information  contained  in  affida- 
vits used  in  connection  with  that 
motion  that  the  plaintiff  was  a  non- 
resident. It  was  held  that  the  defend- 
ant had  not  waived  his  right  to  obtain 
security  for  costs  by  application  made 
after  the  order  extending  the  time  to 
answer  had  been  granted.  The  court 
said:  "There  can  be  no  doubt  that 
after  a  defendant  has  taken  active 
steps  in  a  cause,  with  the  knowledge 
of  his  right  to  have  security  for  costs, 
it  is  too  late  for  him  to  avail  himself 
of  a  right  which  would  have  been  of 
course  at  an  earlier  stage.  .  .  . 
In  this  case  it  does  not  necessarily 
appear  upon  the  face  of  the  bill  that 
the  defendant  is  entitled  to  security 
for  costs.  If  he  had  made  inquiry,  and 
coupled  the  result  of  that  inquiry  with 
the  statement  in  the  bill  of  permanent 
residence,  and  discovered  that  the 
residence  was  only  for  a  limited  pe- 
riod, no  doubt  he  would  have  been 
entitled  to  come  here  and  make  this 
application ;  but  if  the  facts  on  which 
the  right  to  security  rests  do  not  ap- 
pear upon  the  face  of  the  bill,  an 
application  cannot  be  made  except  up- 
on affidavit.  The  defendant  says 
when  he  made  the  application  for 
time  to  answer  he  heard  that  the 
plaintiff  intended  to  go  away  as  soon 
as  the  matter  was  disposed  of,  and 
that  put  him  upon  inquiry.  I  am  not 
prepared  to  say  that  he  was  bound  to 
make  that  inquiry  before.  Upon  the 
facts  as  they  originally  stood  at  the 
filing  of  the  bill,  he  would  have  been 
entitled  to  security  for  costs  if  he  had 
come  here  at  once;  but  now,  in  addi- 
tion to  those,  there  is  the  fact  that  the 
plaintiff  has  changed  her  quarters  and 
her  name.  The  only  doubt  was  wheth- 
er the  defendant  had  waived  his 
right  by  taking  a  step  before  he  ascer- 
tained all  this.  I  think  the  application 
for  time  ought  not  to  prejudice  this 
application.  He  comes  here  the  mo- 
ment he  finds  the  difficulty,  and  I  shall 
direct  the  plaintiff  to  give  security  for 
costs." 

Similarly,  in  Fry  v.  Wills  (1834)  3 
Dowl.  P.  C.  (Eng.)  6,  it  was  held  that 
although  the  defendant  had  obtained 


an  extension  of  time  to  plead  he  hftd 
not  waived  his  right  to  demand  seca- 
rity  for  costs.  The  court  said:  **I 
think  the  rule  of  Hilary  term  gives 
the  court  a  discretion,  although  a 
fresh  step  has  been  taken  by  the  de- 
fendant after  a  knowledge  of  the 
plaintiff's  absence  from  the  country 
has  reached  him.  I  do  not  think  the 
defendant  was  bound  to  take  any  step 
towards  obtaining  security  for  costs 
until  he  perceived  that  the  plaintiff, 
by  declaring,  was  in  earnest.  Here 
the  plaintiff  sued  out  his  writ  in  the 
month  of  June,  and  never  declared 
until  the  month  of  October.  I  think, 
therefore,  the  defendant  is  entitled  to 
have  his  rule  made  absolute."  See  to 
the  same  effect,  Wilson  v.  Minchin 
(1831)  1  Dowl.  P.  C.  (Eng.)  299,  2 
Cromp.  &  J.  87,  149  Eng.  Reprint,  37, 
2  Tyrw.  166,  1  L.  J.  Exch.  N.  S-  39; 
Gurney  v.  Key  (1836)  3  Dowl.  P.  C 
(Eng.)  559,  1  Harr.  &  W.  203;  Dowl- 
ing  V.  Harman  (1840)  6  Mees.  &  W. 
131,  151  Eng.  Reprint,  352,  8  Dowl.  P. 
C.  165,  9  L.  J.  Exch.  N.  S.  53,  4  Jur.  4S. 


c.  Application  after  detntit 

A  motion  to  require  security  for 
costs  will  be  denied  where  the  defend- 
ant has  demurred  before  the  motioa 
was  made.  Randolph  ▼.  Emeriek 
(1851)  18  Ul.  344.  In  that  case,  an 
action  of  assumpsit,  the  defendant  de- 
murred to  the  complaint,  and  subse- 
quently, the  demurrer  being  over- 
ruled, a  motion  was  made  to  require 
the  plaintiff,  a  nonresident,  to  give 
security  for  costs.  It  was  held  that, 
the  objection  being  of  a  dilatory  char- 
acter, it  was  to  be  considered  as 
waived  if  not  insisted  on  at  the  proper 
time,  and  that  the  motion  came  too 
late. 

d.  ApplioaUon  after  an»wer. 

Where  a  defendant  delays  moving 
for  security  for  costs  until  after  the 
service  of  his  answer,  the  right  to  re- 
quire the  security  is  waived, 

Arkansas.  —  Lincoln  v.  Hancc^k 
(1844)  5  Ark.  703. 

Connecticut.  —  Ormsbee  v.  Davi< 
(1844)  16  Conn.  567. 

Illinois.  —  Dunning  v.  Dunning 
(1865)  37  111.  306.  Compare  Kimbark 
V.  Blundin  (1880)  6  111.  App.  539. 
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Indiana. — Jeffersonville,  M.  &  I.  R. 
Co.  V.  Hendricks  (1872)  41  Ind.  48,  3 
Am.  Neg.  Cas.  106. 

Iowa.— Sprague  v.  Haight  (1880)  54 
Iowa,  446,  6  N.  W.  693 ;  Gilbert  v.  Hoff- 
man (1885)  66  Iowa,  205,  55  Am.  St. 
Rep,  263,  23  N.  W.  632. 

Kentucky.  —  Tibbs  v.  Clarkson 
(1841)  2  B.  Mon.  34. 

Maryland.  —  Compare  Watson  v. 
Glassie  (1902)  95  Md.  658,  53  Atl.  428. 

New  Jersey. — Roumage  v.  Mechan- 
ics Ins.  Co.  (1830)  12  N.  J.  L.  95;  New- 
man V.  Landrine  (1862)  14  N.  J.  Eq. 
291,  82  Am.  Dec.  249.  See  also  Reed  v. 
Benzine-ated  Soap  Co.  (1907)  72  N.  J. 
Eq.  622,  65  Atl.  1008. 

North  Dakota. — Compare  Nader- 
hoff  V.  Benz  (1913)  25  N.  D.  165,  47 
L.R.A.(N.S.)  852,  141  N.  W.  501. 

Ohio.— See  Johnson  v.  Ralph  (1817) 
Tappan,  133 

Pennsylvania. — Bickford  v.  Ice  Co. 
(1880)  8  W.  N.  C.  106. 

England.— Dyott  v.  Dyott  (1815)  1 
Madd.  Ch.  187,  56  Eng.  Reprint,  70; 
Kasten  v.  Flaw  (1827)  1  Moore  &  P. 
30;  Watson  v.  Pim  (1839)  2  Ir.  Eq. 
Rep.  26,  Sausse  &  Sc.  642;  Eyre  v. 
Dwyer  (1840)  Sausse  &  Sc.  653; 
Whitehead  v.  Murat  (1724)  Bunbury, 
183,  145  Eng.  Reprint,  641;  Atkins  v. 
Cook  (1867)  8  Jur.  N.  S.  283,  3  Drew. 
694,  61  Eng.  Reprint,  1068,  26  L.  J. 
Ch.  N.  S.  353,  5  Week.  Rep.  381.  See 
also  White  v.  Greathead  (1808)  15 
Ves.  Jr.  2,  33  Eng.  Reprint,  655.  Com- 
pare Duncan  v.  Stint  (1822)  5  Barn. 
&  Aid.  702,  106  Eng.  Reprint,  1347,  1 
Dowl.  &  R.  348;  Ex  parte  Siedler 
n841)  12  Sim.  106,  59  Eng.  Reprint, 
1071;  Murrow  v.  Wilson  (1850)  12 
Beav.  497,  50  Eng.  Reprint,  1161; 
Fletcher  v.  Lew  (1835)  5  Nev.  &  M. 
351,  3  Ad.  &  El.  551,  111  Eng.  Reprint, 
623,  1  Harr.  &  W.  430;  Ex  parte  Tull 
(1833)  3  Deac.  &  C.  Bankr.  Cas.  503, 

I  Mont.  &  Ayr.  80,  3  L.  J.  Bankr.  30 ; 
Edinburgh  &  L.  R.  Co.  v.  Dawson 
(1839)  7  Dowl.  P.  C.  573,  1  W.  W.  & 
H.  561,  3  Jur.  55;  Re  Smith  (1896)  75 
L.  T.  N.  S.  46;  Wyllie  v.  Ellice  (1848) 

II  Beav.  99,  50  Eng.  Reprint,  754. 
Canada.— Tiers  v.  Triggs   (1860)   5 

Lower  Can.  Jur.  25;  Smith  v.  Dey 
(1869)  2  Ch.  Chamb.  Rep.  (U.  C.) 
456;  Rousseau  v.  Trudeau   ri869)   13 


Lower  Can.  Jur.  138 ;  Melles  v.  Swales 
(1878)  22  Lower  Can.  Jur.  271; 
Cruickshank  v.  Lavoie  (1880)  24  Low- 
er Can.  Jur.  59.  Compare  Stalker  v. 
Hammond  (1864)  8  Lower  Can.  Jur. 
137;  Ganson  v.  Finch  (1871)  3  Ch. 
Chamb.  Rep.  (U.  C.)  296;  Smerling  v. 
Kennedy  (1903)  5  Ont.  L.  Rep.  430. 

The  reason  for  the  rule  was  aptly 
stated  by  way  of  dictum  in  the  case 
of  Re  Smith  (1896)  75  L.  T.  N.  S. 
(Eng.)  47,  wherein  the  court  said: 
'The  old  practice  of  the  court  of 
chancery  was  perfectly  well  settled 
as  to  this  matter,  and  was  founded 
on  common  sense,  and  in  effect  it  was 
this :  A  defendant  sued  by  a  plaintiff 
out  of  the  jurisdiction  was  entitled  to 
say:  'I  will  not  engage  in  litigation 
with  you  because  if  your  bill  is  ulti- 
mately dismissed  with  costs  I  shall 
have  no  means  of  enforcing  the  pay- 
ment of  those  costs  against  you  out  of 
the  jurisdiction.'  Of  course  there  are 
answers  to  that  such  as.  There  is  a 
share  of  the  estate,  or  there  is  avail- 
able property  in  this  country,  and 
there  is  no  substance  in  the  state- 
ment.' The  point  was  that  the  defend- 
ant was  entitled  to  say,  'I  will  not 
engage  in  litigation  with  you.'  If, 
therefore,  the  defendant  making  the 
objection  took  any  step,  he  had  com- 
menced to  engage  in  litigation^  and  he 
was  not  allowed  to  go  back.  It  was 
not  really  an  application  of  the  doc- 
trine of  election,  but  it  was  something 
of  a  similar  character,  and  that  fre- 
quently operated  with  great  hard- 
ship." 

In  Ormsbee  v.  Davis  (1844)  16  Conn. 
567,  a  nonresident  plaintiff  brought  an 
action  without  filing  the  necessary 
bond  for  costs.  The  defendant  failed 
to  make  any  objection,  but  pleaded  to 
the  merits  of  the  action.  In  holding 
the  statutory  provision  to  have  been 
waived,  the  court  said:  "The  provi- 
sion was  made  solely  for  the  benefit  of 
the  defendant  in  that  suit;  and  the 
omission  to  give  such  bond,  being 
merely  an  irregularity  in  the  process 
which,  at  most,  made  it  voidable  only, 
and  not  void,  was  a  matter  pleadable 
only  in  abatement.  By  not  interposing 
such  plea,  but  pleading  to  the  merits 
of  the  action,  the  defendant  waived 
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the  irregularity,  which  he  clearly  had 
a  right  to  do." 

In  Dunning  v.  Dunning  (1865)  37 
111.  306,  wherein  a  defendant,  after 
pleading  to  the  merits,  objected  that 
the  plaintiff,  a  nonresident,  had  filed 
no  cost  bond,  it  was  held  that  the  mo- 
tion was  made  at  too  late  a  date,  and 
had  been  waived  by  pleading  to  the 
merits.  It  may  be  noted,  however, 
that  in  Kimbark  v.  Blundin  (1880)  6 
111.  App.  539,  under  a  statute  express- 
ly providing  that  "the  right  to  require 
security  for  costs  shall  not  be  waived 
by  any  proceeding  in  the  causae,"  it 
was  held  that  the  right  of  the  defend- 
ant to  apply  for  a  rule  to  compel  the 
plaintiff  to  give  security  was  not 
waived  by  his  having  pleaded  to  the 
action. 

In  Jeffersonville,  M.  &  I.  R.  Co.  ▼• 
Hendricks  (1872)  .41  Ind.  48,  3  Am. 
Neg.  Cas.  106,  at  the  time  the  action  was 
commenced,  a  rule  of  the  trial  court 
required  "application  for  security  for 
costs  to  be  made  before  answering  to 
the  complaint,  unless  answer  is  made 
in  ignorance  of  the  nonresidence,  or 
the  plaintiff  has  become  a  nonresident 
since  answering."  The  defendant, 
subsequent  to  the  service  of  an  amend- 
ed complaint,  moved  to  require  the 
plaintiff  to  give  bond  for  costs,  which 
motion  was  overrruled.  On  appeal  the 
court  held  that  the  decision  was  cor- 
rect, as  the  defendant  had  answered 
the  original  complaint,  and  therefore 
did  not  come  within  any  of  the  excep- 
tions to  the  rule.  The  counsel  for  the 
defendant  contended  that  "the  rule  is 
an  unreasonable,  arbitrary,  and  harsh 
rule, — one  not  fit  to  be  made."  In  dis- 
cussing this  contention  the  appellate 
court  said:  "The  14th  section  of  the 
act  organizing  circuit  courts  provides 
that  the  said  courts  shall  adopt  rules 
for  conducting  the  business  therein, 
not  repugnant  to  the  laws  of  this  state, 
etc.  2  Gavin  &  H.  8.  .  .  .  A  rule 
might  be  'repugnant  to  the  laws  of 
this  state,'  which  was  not  in  conflict 
with  any  statute  of  the  state.  A  rule 
which  would  deprive  a  party  of  any 
right  secured  to  him  by  the  Constitu- 
tion or  the  principles  of  the  common 
law  in  force  in  this  state  would  be  re- 
pugnant to  the  laws  of  this  state.    A 


rule  of  court  should  be  reasonable, 
and  adapted  to  a  prompt  and  just  ad- 
ministration of  justice.  The  statute 
requires  many  things  to  be  done,  with- 
out prescribing  the  time  when,  or  the 
manner  in  which,  they  shall  be  done, 
such  as  granting  continuances,  and 
changing  the  venue,  and  the  filing  of 
pleadings,  or  the  like.  It  is  also  com- 
petent for  the  court  to  determine  by 
rule  when  an  application  for  security 
for  costs  shall  be  made.  If  the  court 
below  had  adopted  a  rule  that  'no  ap- 
plication for  security  for  costs  should 
be  made  after  an  answer  had  been 
filed,'  we  should  have  regarded  such 
a  rule  as  unreasonable  and  repugnant 
to  every  principle  of  justice,  and 
therefore  repugnant  to  the  laws  of 
this  state;  for  under  such  a  rule  a 
defendant  might  answer  honestly^  be- 
lieving that  the  plaintiff  was  still  a 
resident  of  the  state,  when  in  fact  he 
had  become  a  nonresident  of  the  state, 
without  the  knowledge  of  the  defend- 
ant, before  he  had  commenced  his  ac- 
tion; or  he  might  remove  from  the 
state  after  an  answer  had  been  filed. 
The  rule  of  the  court  below  properly 
guards  against  such  contingency.  We 
cannot  see  that  any  injustice  is  done 
to  a  defendant  who  has  full  knowledge 
that  the  plaintiff  is  a  nonresident  of 
the  state,  but  answers  the  complaint 
without  asking  an  order  for  security 
for  costs,  by  depriving  him  of  the 
right  of  making  an  application  for 
such  order  afterwards." 

In  Sprague  ▼.  Haight  (1880)  54 
Iowa,  446,  6  N.  W.  693,  an  action  to 
foreclose  a  mortgage,  some  of  the 
defendants  appeared  and  asked  for  an 
extension  of  time  until  the  following 
morning  to  file  a  motion  for  security 
for  costs,  which  time  was  ffiven  by 
the  court.  They  failed  to  file  the  ap- 
plication for  security  in  the  time  given 
them,  and  the  court  required  them  to 
answer  by  noon  of  the  same  day.  They 
did  not  comply  with  this  order,  but  on 
the  next  day  filed  the  motion,  which 
was  overruled  because  not  filed  with- 
in the  time  fixed  by  the  court.  On 
appeal  the  ruling  was  held  to  be  cor- 
rect, the  appellate  court  saying:  **Th€ 
ruling  of  the  couii:  in  refusing  to  en> 
tertain  a  motion  for  security  for  costs. 
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filed  after  the  time  fixed  therefor,  was 
undoubtedly  correct.  Counsel  for  ap- 
pellants contends  that  under  §  2927 
of  the  Code  they  had  the  right  to  file 
such  motion  at  any  time  before  an- 
sweringl  But  when  some  pleading  was 
required  on  the  second  day  of  the 
term,  the  defendants  neither  filed  their 
answer  nor  motion,  but  the  case  passed 
till  the  next  day  without  either.  On 
the  third  day  they  were  given  until 
the  morning  of  the  fourth  to  file  their 
motion.  This  they  did  not  do,  and 
they  were  ordered  to  answer.  The 
statute  does  not  mean  that  a  party  may 
have  his  own  time  to  file  the  motion. 
When  the  time  arrives  for  an  answer, 
demurrer,  or  motion,  he  may  properly 
be  required  to  do  something.  If  he 
chooses  to  make  the  motion,  he  must 
make  it  instanter,  or  within  such  time 
as  is  given  him  by  the  -court.  If  he 
fails  without  sufficient  excuse,  he  may 
properly  be  held  to  have  waived  his 
right  to  file  the  motion,  and  may  be 
required  to  answer  or  demur." 

In  Roumage  v.  Mechanics  Ins.  Co. 
(1830)  12  N.  J.  L.  96,  an  application 
was  made  to  require  the  plaintiff  to 
furnish  costs,  the  affidavit  stating  that 
the  plaintiff  had  left  the  state  and 
resided  out  of  the  same.  It  was  held 
that  the  application  was  made  too  late, 
as  the  affidavit  did  not  show  that  the 
plaintiff  had  left  the  state  since  the 
issue  was  joined,  or  that  the  applica- 
tion might  not  have  been  made  at  the 
usual  time.  Newman  v.  Landrine 
(1862)  14  N.  J.  Eq.  291,  82  Am.  Dec. 
249,  presented  a  similar  question.  At 
the  commencement  of  the  suit  the 
complainant  resided  in  the  state,  but 
subsequently  removed  to  a  foreign 
state.  About  three  months  after  his 
removal  from  the  state,  the  defendant 
obtained  an  order  extending  the  rule 
for  closing  testimony.  From  the  state- 
ments in  the  defendant's  affidavit  it 
did  not  appear  whether  he  had  notice 
of  the  complainant's  removal  before 
obtaining  that  order.  The  court  held 
that  under  the  circumstances  there 
should  have  been  a  full  and  explicit 
denial  by  the  defendant,  of  notice  of 
the  complainant's  change  of  residence 
at  the  time  of  taking  the  last  order 


in  the  cause,  and  the  motion  to  require 
security  was  denied. 

In  Tibbs  v.  Clarkson  (1841)  2  B. 
Mon.  (Ky.)  34,  an  action  of  ejectment, 
the  defendant  was  admitted  to  defend 
in  the  place  of  the  casual  ejector,  un- 
der an  agreement  to  confess  lease,  en- 
try, and  ouster,  and  plead  the  general 
issue,  and  rely  on  his  title  only.  Sub- 
sequently he  exhibited  and  filed  a  plea 
in  abatement,  alleging  that  the  lessors 
of  the  plaintiffs  were  nonresidents  and 
had  not  given  security  for  costs.  '  It 
was  held  that,  while  as  a  general  rule 
plaintiffs  who  were  nonresidents  could 
be  required  to  execute  a  bond  with 
security  for  costs,  such  a  motion 
should  not  be  allowed  after  the  de- 
fendant had  appeared  and  been  ad- 
mitted to  defend  on  the  terms  of  de- 
fending on  the  merits.  The  court 
said:  "Had  he  desired  to  plead  in 
abatement,  he  should  have  asked  leave 
of  the  court  to  appear  specially,  or  to 
have  him  admitted  a  defendant  upon 
the  usual  confession  of  lease,  entry, 
and  ouster,  with  the  reservation  of 
his  right  to  plead  in  abatement  the 
matter  presented  in  his  plea.  To  allow 
him  to  plead  this  matter,  after  he  has 
been  admitted  a  defendant  upon  the 
express  terms  of  relying  upon  his  title 
only,  is  to  allow  him  to  contradict  his 
own  agreement,  previously  entered  on 
the  record.  We  do  not  feel  disposed  to 
extend  the  privilege  of  pleading  such 
matter  in  abatement  farther  than  it 
has  already  been  carried,  especially 
as  the  defendant  at  any  time,  upon 
motion,  might  have  availed  himself  of 
it." 

Where  a  notice  that  motion  for  se- 
curity for  costs  would  be  made  on 
the  first  day  of  an  ensuing  term  of 
court  was  given  after  the  fourth  day 
from  the  date  of  appearance,  it  was 
held  that  the  motion  came  too  late  and 
should  be  rejected.  Tiers  v.  Trigg 
(1860)  5  Lower  Can.  Jur.  25.  See  to 
the  same  effect,  Rousseau  v.  Trudeau 
(1869)  13  Lower  Can.  Jur.  138;  Melles 
v.  Swales  (1878)  22  Lower  Can.  Jur. 
271;  Cruickshank  v.  Lavoie  (1880)  24 
Lower  Can.  Jur.  59. 

In  Kasten  v.  Flaw  (1827)  1  Moore 
&  P.  (Eng.)  30,  where  a  motion  re- 
quiring the  plaintiff  to  give  security 
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for  costs  was  not  made  until  after  the 
plea  was  filed,  the  motion  was  dis- 
charged because  of  delay.  See  to  the 
same  effect,  Whitehead  v.  Murat 
(1724)  Bunbury,  183,  145  Eng.  Re- 
print, 641.  So,  where  an  answer  was 
filed  by  mistake,  it  was  held  that  the 
defendant  had  waived  his  right  to  re- 
quire security  of  the  plaintiff,  who 
had  gone  abroad.  Dyott  v.  Dyott 
(1815)  1  Madd.  Ch.  187,  56  Eng.  Re- 
print, 70.  However,  it  has  been  held 
that  a  defendant  was  entitled  to  se- 
curity on  filing  an  affidavit  stating 
that,  at  the  time  he  pleaded,  he  was 
unaware  that  the  plaintiff  was  a  non- 
resident. Duncan  v.  Stint  (1822)  6 
Barn.  &  Aid.  702,  106  Eng.  Reprint, 
1347,  1  Dowl.  &  R.  348.  See  to  the 
same  effect,  Ex  parte  Tull  (1833)  3 
Deacon  &  C.  Bankr.  (Eng.)  Cas.  503,  1 
Mont.  &  Ayr  Bankr.  80,  3  L.  J.  Bankr. 
N.  S.  30.  So,  where  a  petitioner  was 
out  of  the  jurisdiction  of  the  court, 
and  the  respondent  had  answered  the 
affidavit  in  support  of  the  petition,  it 
was  held  that  the  latter  had  not 
waived  the  right  to  require  the  peti- 
tioner to  give  security  for  costs.  Ex 
parte  Siedler  (1841)  12  Sim.  106,  59 
Eng.  Reprint,  1071.  See  to  the  same 
effect,  Murrow  v.  Wilson  (1850)  12 
Beav.  497,  50  Eng.  Reprint,  1151.  Like- 
wise, in  Wyllie  v.  Ellice  (1848)  11 
Beav.  99,  50  Eng.  Reprint,  754,  12  Jur. 
711.  17  L.  J.  Ch.  N.  S.  378,  it  appeared 
that,  when  the  original  bill  was  filed, 
the  defendant  served  notice  of  motion 
for  security  for  costs,  on  the  ground 
that  the  plaintiff  resided  out  of  the 
jurisdiction,  but  the  motion  was  aban- 
doned and  the  defendant  filed  an  an- 
swer, it  appearing  that  the  plaintiff 
was  within  the  jurisdiction.  Subse- 
quently, the  plaintiff  amended  his  bill, 
describing  himself  as  a  nonresident, 
whereupon  the  defendant  applied  for 
and  obtained  an  order  requiring  the 
plaintiff  to  furnish  security  for  costs. 
The  court  held  that  there  had  been  no 
waiver  by  the  defendant.  In  Fletcher 
V.  Lew  (1836)  3  Ad.  &  El.  551,  111 
Eng.  Reprint,  523,  1  Harr.  &  W.  430, 
5  Nev.  &  M.  351,  a  stay  of  proceedings 
was  obtained  until  the  plaintiff  should 
give  security  for  costs.  The  evidence 
showed  that  the  plaintiff  was  a  resi- 


dent abroad,  and  the  defendant,  after 
service  of  the  summons,  had  entered 
an  appearance.  Under  the  rule  of 
court  then  in  force  it  was  provided 
that  "an  application  to  compel  the 
plaintiff  to  given  security  for  costs 
must,  in  ordinary  cases,  be  made  be- 
fore issue  joined."  The  court  accord- 
ingly made  the  rule  absolute,  although 
the  defendant  had  pleaded.  See  to  the 
same  effect,  Edinburgh  &  L.  R.  Co.  v. 
Dawson  (1839)  7  Dowl.  P.  C.  (Eng.) 
573,  1  W.  W.  &  H.  561,  3  Jur.  55.  And 
in  the  case  of  Re  Smith  (1896)  75  L. 
T.  N.  S.  (Eng.)  46,  it  was  held  that, 
although  the  old  rule  in  chancery  pro- 
vided that  an  order  for  security  for 
costs  must  be  applied  for  before  the 
answer  to  a  bill  was  delivered,  under 
order  65,  there  was  no  hard-and-fast 
rule  to  prevent  an  application  for  se- 
curity for  cqsts  from  being  made  at 
any  stage  of  the  proceedings.  The 
court  reversed  a  decision  denying  a 
motion  for  security  for  costs  from  a 
nonresident  plaintiff,  although  the  de- 
fendant had  delivered  his  statement  of 
defense. 

In  Maryland,  a  statutory  provision 
that  ''in  all  cases  in  chancery  a  rule 
security  for  costs  may  be  laid  at  any 
time  before  decree  is  passed"  has 
been  held  to  entitle  the  defendant  to 
such  security,  although  the  bill  has 
been  answered.  Watson  v.  Glassie 
(1902)  95  Md.  658,  53  Atl.  428. 

In  Naderhoff  v.  Benz  (1913)  25  N. 
D.  165,  47  L.R.A.(N.S.)  853,  141  N. 
W.  501,  the  summons  had  been  served 
on  the  defendant  by  service  on  the 
secretary  of  state.  The  defendant  ap- 
peared idy  its  attorney,  and  served  a 
motion  for  dismissal  of  the  action  on 
the  ground  that  the  plaintiff  was  a 
nonresident  of  the  state  and  had  not 
filed  security  for  costs  as  required  by 
law.  The  time  for  the  hearing  of  the 
motion  was  fixed  two  days  after  the 
expiration  of  the  thirty-day  period  for 
service  of  answer  or  demurrer,  and, 
neither  of  these  papers  being  served 
by  the  defendant,  the  plaintiff  took 
judgment  by  default.  The  defendant 
promptly  moved  to  open  the  judgment, 
which  motion  was  granted,  and  the 
plaintiff  appealed.  In  holding  the  de- 
fendant not  to  be  entitled  to  security 
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for  costs  after  having  failed  to  plead, 
the  court  said :    ''The  only  way,  under 
our  practice,   defendant  could   avail 
himself  of  this  right  to  security  for 
costs  at  any  time  before  judgment, 
was  by  motion,  which,   when   made, 
was  the  assertion  by  him  of  the  legal 
right   in  the  manner  prescribed   by 
statute,  and  upon  which  he  had  a  right 
to  be  heard  at  any  time  before  judg- 
ment   But  proper  practice  on  defend- 
ant's part  would  have  been  to  have 
answered,  or  demurred,  or  procured 
additional  time  within  which  to  have 
pleaded  after  the  ruling  on  the  mo- 
tion to  dismiss  for  want  of  security 
for  costs.    The  period  for  answer  and 
demurrer  expiring  before  the  time  at 
which   the   motion    for   security    for 
costs   was   noticed   for   hearing   and 
argument,  the  right  of  defendant  to 
require    of    plaintiff    such    security 
lapsed  and  expired  immediately  when 
he  became  in  default  in  answer.    The 
right  to  security  for  costs  is  that  de- 
fendant may  recover  his  costs  and  dis- 
bursements assessable  at  law  should 
his  defense  prevail  or  plaintiff's  cause 
of  action  fail,  and  to  urge  the  right 
for  such  purposes  he  must  be  in  a 
position    to   interpose   a    defense   or 
question  the  right  of  plaintiff  to  pre* 
vail  on  the  merits,  which  he  cannot  do 
M^hen  he  is  in  default  in  answer  or  de- 
murrer.   .    .    .    For  the  foregoing  rea- 
sons, and  on  an  analysis  of  the  au- 
thorities, we  decide  that  the  pendency 
of  this  motion  for  security  for  costs 
undisposed  of  would  not,  of  itself,  ex- 
tend the  time  within  which  defendant 
was  obliged  to  answer  or  demur,  or 
stand  in  default  thereof;   and  when 
he  is  so  in  default  because  of  his  fail- 
ure to  present  an  issue  on  the  merits, 
thereby  conceding  the  merit  of  plain- 
tiff's cause  of  action  and  his  right  of 
recovery,  a  defendant,  then,  has   no 
right  to  ask  or  be  heard  to  insist  upon 
security  for  costs,  when,  under  every 
presumption,  plaintiff  is  then  entitled 
to  judgment  against  him,  and  defend- 
ant would  be  asking  for  something 
which  could  avail  him  nothing,  and  for 
something  concerning  which  he  then 
-could  have  no  rights,  having  waived 
his  defense  by  failure  to  plead  or  de- 


mur. 


»> 


«.  Appliaation  after  case  ready  for  triaK 

Where  a  defendant  in  an  action 
commenced  by  a  nonresident  plaintiff 
neglects  to  move  for  security  for  costs 
until  the  case  is  ready  for  trial,  the 
right  is  held  to  be  waived. 

United  States. — ^Prince  v.  Towns 
(1887)  33  Fed.  161. 

Delaware. — Bennett  v.  Shute  (1837) 

2  Harr.  197. 

Montana. — Brazell  v.  Cohn  (3905) 
32  Mont.  556,  81  Pac.  339. 

New  Jersey. — Compare  Den  v.  Wil- 
son (1819)  5  N.  J.  L.  680. 

Ohio. — Boucher  v.  Lindsley  (1851) 
1  Ohio  Dec.  Reprint,  457. 

Pennsylvania.  —  Cantelo  v.  Binns 
(1837)  2  Miles,  86;  M'Garry  v.  Crispin 
(1845)  3  Clark,  25;  Bogardus  v.  Wil- 
liams (1873)  1  Pa.  Co.  Ct.  673;  Fuchs 
V.  Wright  (1878)  6  W.  N.  C.  157; 
Southmayed  v.  Henderson  (1883)  13 
W.  N.  C.  78;  Mason  v.  Frick  (1883) 
12  W.  N.  C.  570;  Smart  v.  Chamberlin 
(1890)  26  W.  N.  C.  272;  Voss  v.  Sen- 
senig  (1894)  14  Pa.  Co,  Ct.  631.  Com- 
pare Hallahan  v.  Murray  (1876)  3  W. 
N.  C.  44;  Rathbone  v.  Stetson  (1877) 
4  W.  N.  C.  55;  Kirk  v.  Korn  (1883)  13 
W.  N.  C.  281;  Hickok  v.  Park  Asso. 
(1883)  14  W.  N.  C.  12;  Germain  Fruit 
Co.  V.  Roberts  (1896)  18  Pa.  Co.  Ct. 
144;  Shaw  v.  Wallace  (1792)  2  Dall. 
179,  1  L.  ed.  339,  1  Yeates,  176. 

Texas. — See  International  &  G.  N. 
R.  Co.  V.  Williams  (1891)  82  Tex.  342, 
18  S.  W.  700. 

Washington.— Swift  v.  Stine  (1888) 
8  Wash.  Terr.  518,  19  Pac.  63. 

Canada.— Fogo  v.  Pypher  (1864)  3- 
Ont.  Pr.  Rep.  309.  Compare  Baynes  v, 
Metcalf  (1886)  6  Can.  L.  T.  310; 
Gumm  v.  McDonald  (1906)  4  West. 
L.  R.  149;  Dodd  v.  Mathieson  (1913) 
—  Sask.  — ,  9  D.  L.  R.  636,  23  W.  L. 
R.  711;  Wood  v.  Bellisle  (1849)  1  C. 
L.  Chamb.  Rep.  (U.  C.)  130;  Cameron 
V.  Royal  Bank  (1914)  7  Sask.  L.  R. 
301,  30  West.  L.  R.  157. 

England. — Muller  v.  Gernon  (1810) 

3  Taunt.  273,  128  Eng.  Reprint,  108;: 
Montellano  v.  Garcias  (1822)  1  Bing. 
67,  130  Eng.  Reprint,  28;  Michel  v. 
Pareski  (1796)  2  H.  Bl.  593,  126  Eng. 
Reprint,  722,  S  Revised  Rep.  612. 
Compare  West  v.  Cooke   (1846)   1  G. 
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B.  312,  135  Eng.  Reprint,  560,  2  Dowi. 
&  L.  834,  14  L.  J.  C.  P.  N.  S.  151. 

In  Bennett  v.  Shute  (Del.)  supra, 
the  defendant  moved  for  an  order  to 
stay  proceedings  until  the  plaintiff 
gave  security  for  costs.  The  plaintiff 
objected  to  the  granting  of  the  order 
on  the  ground  that  the  application  for 
it  was  too  late,  as  the  defendant  had 
appeared  and  pleaded,  issue  had  been 
joined,  the  witnesses  were  summoned, 
and  the  case  stood  for  trial  at  the  next 
term.  The  court  denied  the  motion, 
stating  that  the  rule  was  in  the  discre- 
tion of  the  court,  and  although  the 
rule  would  not  be  established  that  ap- 
plication for  security  for  costs  must 
be  made  at  the  appearance  term,  yet  a 
motion  would  not  be  granted  to  the 
delay  or  prejudice  of  the  other  party, 
and  as  the  granting  of  the  motion 
would  necessarily  continue  the  cause 
and  increase  the  expense,  it  should  be 
denied. 

So,  in  Brazell  v.  Cohn  (Mont.)  su- 
pra, after  the  cause  was  set  for  trial, 
the  defendants  filed  and  served  on 
the  plaintiff  a  written  demand  for  se- 
curity for  costs,  supported  by  affidavit 
showing  that  the  plaintiff  was  then  a 
nonresident,  and  asked  the  court  to 
stay  all  proceedings  until  such  se- 
curity should  be  given.  The  plaintiff 
thereupon  agreed  to  give  security  for 
costs  as  required  by  law,  within  thirty 
days,  whereupon  the  court  overruled 
the  motion  for  a  stay  and  proceeded 
with  the  trial.  The  Code  provided  for 
security  for  costs  in  case  the  plaintiff 
was  a  nonresident  of  the  state,  and 
that,  when  required,  all  proceedings 
in  the  action  must  be  stayed  until  an 
undertaking  was  given.  It  was  also 
provided  that,  after  the  lapse  of  thirty 
days  from  the  service  of  notice  that 
security  was  required,  the  action  must 
be  dismissed  if  the  security  was  not 
given.  The  court,  in  affirming  a  judg- 
ment for  the  plaintiff,  held  that  as  the 
application  for  security  was  not  made 
until  the  day  set  for  trial,  and  no 
previous  notice  of  the  demand  had 
been  given,  the  trial  court  was  justi- 
fied in  denying  the  motion  as  coming 
too  late. 

In  Shaw  v.  Wallace  (1792)  2  DalL 
<Pa.)  179,  1  L.  ed.  339,  1  Yeates,  176, 


a  motion  to  require  the  nonresideat 
plaintiff  to  file  security  for  costs  was 
made  after  the  cause  was  aet  down 
for  trial  and  a  continuance  had«  The 
court,  in  granting  the  ordo*,  stated 
that  it  was  never  too  late  to  grant  the 
motion  when  it  would  not  delay  the 
trial.  See  to  the  same  effect.  Rath- 
bone  V.  Stetson  (1877)  4  W.  N.  C. 
(Pa.)  55;  Hallahan  v.  Murray  (1876) 
8  W.  N.  C.  (Pa.)  44.  The  rule  as  es- 
tablished in  the  three  foregoinir  cases 
was  not  followed  in  M'Garry  v.  Crispin 
(1845)  3  Clark  (Pa.)  25,  wherein  a 
rule  on  the  plaintiff  to  give  security 
for  costs  was  not  made  until  after  an 
award  of  arbitrators  against  the  de- 
fendant, and  judgment  thereon.  It 
was  held  that  the  defendant's  applica- 
tion was  made  too  late.  In  delivering 
the  opinion  of  the  court.  Judge  King 
said:  ''The  rule  giving  the  defend- 
ant security  for  costs  has  been  trans- 
planted into  common  law  fr&m  the 
practice  in  equity.  In  courts  of  equity 
it  has  long  been  held  that,  if  the  plain- 
tiff is  resident  abroad,  the  court  will, 
on  the  application  of  the  defendant, 
order  him  to  give  security  for  eosts, 
and  in  the  meantime  direct  all  pro- 
ceedings to  be  stayed.  .  .  •  But  in 
order  to  entitle  a  defendant  to  require 
security  for  costs  from  a  plaintiff,  he 
must  make  his  application  at  the 
earliest  possible  time  after  the  fact 
has  come  to  his  knowledge,  and  before 
he  takes  any  further  step  in  the  cause. 
Should  the  plaintiff's  nonresidence  ap- 
pear from  the  face  of  his  bill,  the 
defendant  must  make  his  motion  be^ 
fore  he  puts  in  his  answer  or  applies 
for  time,  either  of  which  acts  will  be 
considered  as  a  waiver  of  his  right 
to  security.  ...  In  the  case  be- 
fore us»  the  afiidavit  does  not  suffi- 
ciently declare  when  the  plaintiff's 
removal  from  the  state  came  to  the 
knowledge  of  the  defendant.  This  is 
required  in  order  to  enable  us  to  judge 
whether  the  defendant  has  manifested 
the  alacrity  necessary  to  entitle  him 
to  the  indemnity  against  loss,  which 
he  invokes  by  his  rule  for  security  for 
costs.  But  what  is  decisive  of  the 
application  at  this  time  is  the  fact  that 
it  is  made  after  an  award  of  arbitra- 
tors against  the  defendant,  and  ji 
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raent  thereon,  which  award  remains 
unappealed  from,  and  which  we  do  not 
icnow  ever  will  be  appealed  from.  Un- 
til the  cause  is  brought  back  to  us  on 
such  appeal,  we  have  no  right  to  in- 
terfere with  the  plaintiff's  realization 
of  the  fruit  of  his  judgment  He  has 
established  his  right  as  well  to  his 
debt  as  his  costs  of  suit.  To  require 
him  to  give  security  for  costs  to  his 
adversary,  against  whom  he  has  pre- 
vailed, and  to  stay  his  further  pro- 
cedure until  such  security  is  entered, 
would  be  a  somewhat  anomalous  pro- 
ceeding." A  like  decision  was  made 
in  Bogardus  v.  Williams  (1873)  1  Pa. 
Co.  Ct.  673,  wherein  the  court  express- 
ly overruled  the  cases,  beginning  with 
Shaw  V.  Wallace  (Pa.)  supra,  which 
held  that  it  was  never  too  late  to  grant 
the  rule  when  it  would  not  delay  the 
trial.  In  the  Bogardus  Case,  suit  was 
eomQienced  more  than  nine  years  be- 
fore the  motion  was  made.  In  hold- 
ing the  defendant  not  to  be  entitled 
to  security,  the  court  said :  "The  pres- 
ent action  was  brought  more  than  nine 
years  ago.  At  that  time  the  plaintiff 
resided  in  the  state.  The  affidavit  re- 
cites that  since  then  he  has  removed 
from  the  state.  When  he  thus  re- 
moved we  are  not  informed,  and,  for 
all  that  we  know  to  the  contrary,  it 
may  have  been  the  next  day  after  the 
bringing  of  the  suit.  If  he  did,  and 
the  defendant  then  knew  of  his  re- 
moval, as  we  have  a  right  to  infer  in 
'the  absence  of  any  statement  to  the 
contrary,  then  the  present  application 
comes  very  late, — ^too  late,  we  think, 
to  entitle  the  defendant  to  the  se- 
curity he  asks  for.  Having  slept  for 
80  long  a  time  upon  a  right  which  he 
might  have  had  for  the  asking,  we 
do  him  no  injustice  by  holding  that 
he  must  be  considered  as  having 
^waived  it.  It  follows  that  the  rule 
upon  the  plaintiff  to  give  security  for 
costs  must  be  discharged.''  But  in 
Kirk  V.  Korn  (1883)  13  W.  N.  C.  (Pa.) 
281,  the  defendant  moved  to  require 
the  plaintiff  to  give  security  for  costs, 
And  the  evidence  showed  that  the  case 
liad  been  set  down  for  trial,  but  was 
not  reached,  owing  to  the  illness  of 
the  judge  who  was  to  preside.  In 
liolding  the  defendant  to  be  entitled 


to  security,  the  court  said :  "This  ap- 
plication comes  after  the  time  when 
it  would  usually  be  allowed;  but  it 
appears  that  defendant,  having  once 
prepared  for  trial  and  brought  his 
witnesses  to  court,  is  now,  without 
any  fault  of  his  and  from  causes  be- 
yond his  control,  compelled  to  under- 
go the  same  expense  a  second  time. 
This  being  an  unexpected  and  future 
expense,  we  think  it  reasonable  that 
he  should  be  allowed  to  secure  him- 
self as  to  costs."  See  to  the  same  ef- 
fect, Hickok  V.  Park  Asso.  (1883)  14 
W.  N.  C.  (Pa.)  12;  Germain  Fruit  Co. 
V.  Roberts  (1896)  18  Pa.  Co.  Ct.  144. 

In  Boucher  v.  Lindsley  (1851)  1 
Ohio  Dec.  Reprint,  457,  the  defendant 
moved  to  have  security  for  costs  fur- 
nished by  the  plaintiff.  The  motion 
was  denied  by  the  court,  not  having 
been  made  until  the  afternoon  of  the 
day  preceding  the  trial. 

In  International  &  6.  N.  R.  Co.  v. 
Williams  (1891)  82  Tex.  342,  18  S.  W. 
700,  the  plaintiff  announced  ready  for 
trial,  and  the  defendant  presented  a 
motion  for  a  rule  requiring  the  plain- 
tiff to  give  security  for  costs,  which 
was  denied.  It  was  held  that,  although 
the  statute  provided  that  such  motions 
could  be  made  at  any  time  before  final 
judgment,  it  would  seem  that  since 
judgment  went  against  the  defendant^ 
fixing  on  it  liability  for  all  costs,  there 
should  not  be  a  reversal  unless  it  was 
shown  that  some  injury  resulted  from 
the  ruling. 

In  Swift  V.  Stine  (1888)  8  Wash. 
Terr.  518,  19  Pac.  63,  a  motion  requir- 
ing the  plaintiff  to  file  security  for 
costs  was  made  after  issue  was  joined 
and  the  cause  had  been  sent  to  a  ref- 
eree for  trial.  The  Code  provided 
that  a  plaintiff  could  give  security  for 
costs,  "when  required  to  do  so  by  de- 
fendant." The  plaintiff  claimed  that 
the  motion  was  made  at  too  late  a  date, 
but  the  defendant  contended  that  the 
motion  could  be  made  at  any  time. 
The  court  held  that  this  latter  conten- 
tion was  not  correct,  stating  that  if 
such  were  the  case  a  defendant  could 
wait  until  a  jury  had  been  called  and 
sworn,  and  then  require  security  for 
costs  and  obtain  a  stay  of  proceedings. 
The  court  said:    "The  defendant  may 
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require  security  for  costs  of  a  nonresi- 
dent, but  he  must  exercise  his  right 
in  time  and  before  answer,  or  at  least 
with  diligence.  He  cannot  delay  un- 
til, from  the  developments  of  the  trial, 
he  seriously  apprehends  defeat,  and 
then  assert  it.  His  application  then 
becomes  dilatory,  and  cannot  be  fa- 
vored. He  must  be  held,  under  such 
circumstances,  to  have  waived  it.  It 
is  true  that  in  a  case  where  the  fact 
came  to  his  knowledge  after  answer  to 
the  merits,  it  would  excuse  his  neglect, 
and  his  right  would  remain  unim- 
paired; but  as  such  showing  was  made 
here,  and  the  application  on  which 
the  judgment  was  granted  being  cer- 
tified to  this  court  and  recited  in  the 
judgment,  we  cannot  presume  it  was 
made  on  other  ground.  Upon  the 
merits  here  disclosed,  we  cannot  give 
our  assent  to  the  judgment  made,  or 
to  the  order  preceding  it,  requiring 
security  for  costs;  and  it  is  directed 
that  said  judgment  and  order  be  va- 
cated and  the  cause  be  remanded  for 
further  proceedings." 

In  New  Jersey,  in  an  action  of  eject- 
ment, an  order  for  security  for  costs 
may  be  entered  at  any  time,  unless  the 
purp.ose  is  delay  or  oppression.  It  was 
accordingly  held  in .  Den  v.  Wilson 
(1819)  5  N.  J.  L.  680,  that  a  rule  for 
such  security  was  properly  granted 
after  issue  was  joined. 

In  Fogo  V.  Pypher  (1864)  3  Ont.  Pr. 
Rep.  309,  it  was  held  that  a  delay  of 
nearly  three  years  after  the  defend- 
ant demanded  security  for  costs  pre.- 
eluded  him  from  obtaining  the  se- 
curity after  the  plaintiff  had  given  no- 
tice of  trial.  However,  there  is  a  class 
of  cases  beginning  with  Wood  v.  Bell- 
isle  (1849)  1  C.  L.  Chamb.  Rep.  (U. 
C)  130,  wherein  the  delay  was  satis- 
factorily accounted  for,  and  the  plain- 
tiff was  required  to  furnish  security. 
In  that  case  the  court  said:  "The 
usual  practice  with  us  is  to  require 
the  application  to  be  made  before  plea, 
unless  the  delay  be  satisfactorily  ac- 
counted for.  Here  a  conflict  of  pro- 
ceeding has  arisen  by  reason  of  the 
cause  being  conducted  in  the  district 
office  at  Sandwich,  western  district, 
and  particular  steps  necessarily  taken 
here,   without   time   to   communicate. 


Measures  appear  to  have  been  taken 
in  due  time  and  bona  fide  to  apply  for 
security  for  costs;  but  the  state  of 
the  proceedings  at  Sandwich  may 
have  constrained  the  defendant  to 
plead  before  the  application  was 
made;  and  Mr.  Reid  [defendant]  gives 
a  good  reason  for  its  not  being  made 
earlier  here.  .  .  .  The  application 
should  be  made  as  soon  as  the  defend- 
ant can  reasonably  do  it  after  knowl- 
edge of  the  fact  of  the  plaintifTs  resi- 
dence abroad.  And,  governed  by  this 
rule,  I  think  that  the  present  applica- 
tion is  not  too  late  under  the  circum- 
stances." Similarly,  in  Cameron  v. 
Royal  Bank  (1914)  7  Sask.  L.  R.  301, 
80  West.  L.  R.  167,  an  application  for 
security  for  costs  by  the  defendant 
was  denied  by  the  judge  to  whom  the 
application  was  made.  On  appeal  it 
did  not  appear  from  the  record  why 
the  application  was  refused,  but  the 
court  dealt  with  it  as  having  been  de- 
nied because  made  at  too  late  a  date. 
The  evidence  showed  that  security  was 
applied  for  eleven  days  before  the  date 
fixed  for  the  trial  of  the  action.  The 
court  held  that  the  plaintiff  would 
not  be  inconvenienced  by  having  to 
give  security  for  costs  at  that  stage 
of  the  proceedings,  and  the  order  dis- 
missing the  application  was  reversed. 
It  was  said:  *'ln  Lydney  &  W.  Iron 
Ore  Co.  V.  Bird  (1888)  L.  R.  23  Ch. 
Div.  (Eng.)  858,  52  L.  J.  Ch.  N.  S.  640. 
it  was  made  after  notice  of  trial  was 
given,  that  being  the  stage  in  this  case 
when  the  application  was  made,  and 
in  Re  Smith  (1896)  76  L.  T.  N.  S, 
(Eng.)  46,  the  court  of  appeal  came 
to  the  same  decision.  Lopes,  L.  J.. 
says,  at  p.  48:  'I  do  not  think  that 
under  order  65  there  is  any  hard-and- 
fast  rule  to  prevent  an  application  for 
security  for  costs  from  being  made  at 
any  stage  of  the  proceedings.  Noth- 
ing here  has  happened  to  preclude  the 
propriety  of  ordering  security  for 
costs  to  be  given.'  I  am  of  the  opin- 
ion that  this  language  applies  to  this 
case.  It  might  have  been  in  this  case 
that,  if  the  learned  judge  had  granted 
the  order,  he  might  have  exercised  his 
discretion  in  not  staying  proceedings, 
the  plaintiff  having  made  arrange- 
ments for  his  witnesses  in  Manitoba 
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to  attend  the  trial,  which  was  fixed 
for  the  20th  October,  1914,  the  appli- 
cation having  been  made  on  the-  9th 
of  that  month;  but  that  time  having 
now  passed,  there  is  no  necessity  for 
considering  the  making  of  that  a  term 
of  the  order/'  And  in  Baynes  v.  Met- 
calf  (1886)  6  Can.  L.  T.  310,  the  de- 
fendant obtained  a  precipe  order  for 
security  for  costs,  with  a  stay  of  pro-' 
ceedings.  The  plaintiff,  treating  the 
order  as  a  nullity,  noted  the  bill  pro 
conf esso,  whereupon  the  defendant  ap- 
plied to  the  referee  for  another  order 
of  security,  which  was  granted,  and 
from  it  the  plaintiff  appealed  on  the 
ground  that  the  bill  was  taken  pro 
confesso  against  the  defendant,  and 
that  the  defendant  had  waived  his 
right  to  security.  It  was  held  that  the 
defendant  had  not  waived  his  right 
to  security  by  having  moved  to  stay 
proceedings  until  the  costs  of  a  prior 
suit  had  been  paid«  So,  in  Dodd  v. 
Mathieson  (1913)  —  Sask.  — ,  9  D. 
L.  R.  636,  23  West.  L.  R.  711,  it  ap- 
peared that  the  pleadings  had  been 
closed,  and  the  ca^e  was  on  the  trial 
list,  when  a  motion  was  made  by  the 
defendant  for  an  order  requiring  the 
plaintiffs  to  give  security  for  costs. 
The  plaintiffs  contended  that  the  de^ 
fendant  was  too  late  in  making  the 
motion,  and  that  security  should  not 
be  ordered  at  that  stage  of  the  pro- 
ceedings. The  court  disagreed  with 
this  contention,  and  in  granting  an  or- 
der for  security  said:  "Our  rules  714 
and  715  are  similar  to  English  rule 
981. .  Under  that  rule,  in  Lydney  & 
W.  Iron  Ore  Co.  v.  Bird  (Eng.)  supra, 
security  for  costs  was  ordered  after 
the  defense  was  filed  and  notice  of 
trial  given.  Tnis  case  was  followed 
in  Re  Smith  (Eng.)  supra,  where  the 
court  of  appeal  held  that  security  for 
costs  might  be  ordered  at  any  stage  of 
the  proceedings.  There  is  also  an  un- 
reported judgment  of  Newlands,  J., 
in  St.  John  v.  Friel,  decided  on  the  23d 
I^ecember,  1905,  in  which  the  above 
cases  were  followed  and  security  or- 
dered, although  the  defense  was  ffled 
and  the  action  set  down  for  trial. 
There  will,  therefore,  be  an  order  that 
the  plaintiffs  give  security  for  the  de- 
fendant's costs  in  the  sum  of  |300, 
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either  by  bond  or  by  cash  deposit.'^ 
Gumm  V.  McDonald  (1905)  4  West. 
L.  R.  (Can*)  149,  presented  a  some- 
what similar  case,  the  evidence  show- 
ing that  the  plaintiff  was  a  resident 
of  the  territory  when  the  action  was 
commenced,  but  that  he  subsequently 
removed  therefrom.  The  action  had 
been  ready  for  trial,  but  had  been 
postponed  because  of  the  defendant's 
illness.  Several  months  later  a  mo- 
tion was  made  by  the  defendant  to  re- 
quire security  for  costs.  The  court 
held  that  the  defendant's  delay  had. 
not  been  such  as  to  deprive  him  of 
costs  to  accrue  subsequently  to  the 
time  of  making  the  motion. 

In  Muller  v.  Gernon  (1810)  3  Taunt. 
272,  128  Eng.  Reprint,  108,  the  plain- 
tiff, who  was  a  foreigner  and  the  cap- 
tain and  owner  of  a  ship  trading  be- 
tween England  and  the  Baltic,  brought 
suit  and  then  sailed  with  his  vesseL 
Thereafter  the  defendant  obtained  a 
judge's  order  for  time  to  plead,  on  the 
usual  terms  of  pleading  issuably  and 
taking  short  notice  of  trial.  Subse- 
quently the  defendant  pleaded,  and 
the  plaintiff  gave  notice  of  trial.  The 
court  held  that  as  the  defendant  had 
undertaken  to  accept  short  notice  of 
trial,  the  nonresident  plaintiff  could 
not  be  compelled  to  furnish  security 
for  costs.  See  to  the  same  effect, 
Montellano  v.  Garcias  (1822)  1  Bing. 
67,  130  Eng.  Reprint,  28;  Michel  v. 
Pareski  (1796)  2  H.  Bl.  593,  126  Eng. 
Reprint,  722,  3  Revised  Rep.  512.  But 
in  West  v.  Cooke  (1845)  1  C.  B.  312, 
135  Eng.  Reprint,  560,  2  Dowl.  &  L. 
834,  14  L.  J.  C.  P.  N.  S.  151,  the  court 
held  that  the  general  rule  was  that  a 
defendant  could  move  for  security  for 
costs  at  any  time  before  issue  was 
joined,  and  as  issue  had  not  been 
joined,  the  rule  requiring  security 
would  be  made  absolute,  although  the 
defendant  had  taken  short  notice  of 
trial. 

/.  Application  after  ca9e  caUed  for  triaU 

The  right  given  by  a  statute  or 
court  rule  requiring  security  for  costs 
from  a  nonresident  plaintiff  is  waived 
if  not  taken  advantage  of  before  the 
case  is  called  for  trial.  Hawkins  v. 
Willbank  (1822)  4  Wash.  C.  C.  285, 
Fed.  Gas.  No.  6,247;  Wilkinson  v.  Cox 


1522 


AMERICAN  LAW  BEPOBTS,  ANNOTATED. 


[8  A.L,B, 


(1907)  228  DL  80^  81  N.  E.  1020; 
Beymer  v.  Endly  (1817)  Tappan 
(Ohio)  184;  Wheeler  v.  Taylor  (1859) 
2  Ohio  Dec.  Reprint,  96;  Sciutti  v. 
Union  P.  Coal  Co.  (1906)  30  Utah,  462, 
85  Pac.  1011,  8  Ann.  Cas.  942. 

In  Sciutti  v.  Union  P.  Coal  Co. 
(Utah)  supra,  an  action  to  recover 
damages  for  personal  injuries  alleged 
to  have  been  sustained  through  the 
negligence  of  the  defendant,  it  ap- 
peared by  the  complaint  that  the 
plaintiff  was  a  nonresident,  but  the 
defendant  filed  an  answer  on  the 
merits  without  making  any  demand 
for  security.  When  the  case  was 
called  for  trial  the  defendant  moved 
to  require  the  plaintiff  to  give  se- 
curity for  costs,  and  on  such  motion 
being  overruled  the  defense  proceeded 
to  trial  without  further  objection. 
The  court  held  that  under  the  circum- 
stances the  defendant  had  waived  the 
statutory  right  to  demand  security  for 
costs. 

In  Wilkinson  v.  Cox  (1907)  228  IlL 
306,  81  N.  E.  1020,  a  motion  was  made 
after  the  case  had  been  taken  on  the 
regular  call  of  the  docket,  for  a  rule 
•n  the  plaintiff  to  give  security  for 
costs  as  a  nonresident,  and  for  an  or- 
der of  dismissal  against  the  plaintiff 
on  failure  to  comply  with  such  rule. 
The  court  held  that  the  motion,  being 
a  dilatory  one,  and  having  been  made 
when  the  case  was  in  too  advanced  a 
stage,  the  rule  was  properly  refused. 

In  Beymer  v.  Endly  (1817)  Tappan 
(Ohio)  134,  the  defendant,  knowing 
the  plaintiff  to  be  a  nonresident,  ap- 
peared, entered  into  the  common  rule, 
pleaded  to  the  cause  of  action,  con- 
sented to  one  or  more  continuances, 
and  when  the  cause  came  to  trial  in- 
terposed a  motion  requiring  the  plain- 
tiff to  give  security.  The  court  held 
that  the  motion  came  too  late,  having 
been  waived  by  the  defendant's 
laches.  So,  in  Wheeler  v.  Taylor 
(1859)  2  Ohio  Dec.  Beprint,  96^  the 
record  showed  that  the  action  was 
brought  before  a  justice  and  summons 
issued.  At  the  time  fixed  for  trial  the 
parties  appeared  and  on  motion  of  the 
defendant,  it  appearing  that  the  plain- 
tiff was  a  nonresident  of  the  township, 
the  plaintiff  was  ruled  to  give  security 


for  coatSy  and  such  aeeurity  not  being 
given,  the  action  was  dismisaeiL  The 
present  appeal  was  the  result  of  such 
order  and  judgment,  and  the  coart,  in 
reversing  the  judgment  and  holding 
that  the  defendant  was  not  entitled  to 
security  for  coats,  said:  ''This  pow- 
er is  not  peremptory;  it  is  discretion- 
ary with  the  justice  whether  he  shall 
require  such  security;  he  may  or  may 
not  require  this  security  for  coats  in 
the  case  of  a  nonresident  plaintiff. 
And  this  discretion  is  to  be  exercised 
before  he  issues  the  process ;  when  he 
has  once  issued  the  process  the  ac- 
tion is  rightly  brought.  ...  A  non- 
resident plaintiff  is  not  absolutely  re- 
quired to  give  this  security;  he  is  to 
give  it  if  the  justice  sees  fit,  before 
issuing  process,  to  require  it;  but  if 
the  justice  does  not  require  it,  then  a 
nonresident  plaintiff  is  under  no  obli- 
gation to  give  such  security.  The  jus> 
tice  must  exercise  this  discretion  be> 
fore  the  process  is  issued;  if  he  then 
fails  to  require  this  security*  he  de- 
cides that  the  plaintiff  may  sue  with- 
out giving  it.  When  the  justice  once 
issues  the  process  without  requiring 
this  security,  his  jurisdiction  over  the 
matter  is  at  an  end;  he  cannot  after- 
wards require  the  plaintiff  to  give  se- 
curity*  and,  on  his  failure  to  do  sc^ 
dismiss  his  action.^' 

In  Hawkins  v.  Willbank  (Fed*)  su- 
pra, a  demand  for  security  for  costs, 
made  when  a  cause  was  brought  up 
for  trial,  was  held  to  be  made  at  too 
late  a  date  to  entitle  the  defendant  to 
have  security  furnished. 

g.  Application  during  progress  of  frioi. 

Where  a  defendant  waits  until  the 
trial  of  the  action  is  conunenced  be* 
fore  moving  for  security  for  costs,  the 
right  is  deemed  to  have  been  waived 
and  the  motion  is  properly  refused. 

United   States. — ^Foster   v.    Swas^ 

(1846)  2  Woodb.  &  M.  217,  FedL  Cas. 

No.  4,984  (Massachusetts) ;  Kama  v. 

W.  L.  Imlay  Rapid  Cyanide  Process  Ca 

(1910)  181  Fed.  751  (PennsylTanim). 

Arkansas.  —  Wallace  v.  Collins 
(1843)  6  Ark.  41,  89  Am.  Dec  359. 

Coueeticat*  —  Phelpa  v.  Phelps 
(1787)  Kirby,  844. 

Illinois.— Edwards  v.  Helm   (1842) 
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5  111.  143;  Frasure  v.  Zimmerly  (1860) 
25  111.  202. 

Indiana. — ^Pancoast  ▼•  Travelers  Ins* 
Co.  (1881)  79  Ind.  172. 

Iowa.— Adae  ▼.  Zangs  (1875)  41 
Iowa,  586. 

Kentucky.  —  Wheelin  v.  Kertley 
(1808)  Hardin,  540. 

Bfaryland.  —  Speneer  ▼.  Trafford 
(1875)  42  Md.  1. 

Michigan.— Harris  v.  Doyle  (1902) 
130  Mich.  470,  90  N.  W.  298;  Hirsh  v. 
Fisher  (1004)  138  Mich.  95,  101  N. 
W.  48. 

Mississippi.  —  Welch  v.  Hannie 
(1916)  112  Miss.  79,  72  So.  861,  Ann. 
Cas.  1918C,  325. 

West  Virginia. — Hulings  v.  Jones 
(1908)  63  W.  Va.  696,  60  S.  E.  874; 
Murphy  v.  Fairweather  (1913)  72  W. 
Va.  14,  77  S.  E.  321.  See  also  Rutter 
V.  Sullivan  (1885)  25  W.  Va.  427. 

Wisconsin.— Conrad  v.  Cole  (1862) 
16  Wis.  547. 

England.  —  Wainwright  v.  Bland 
(1835)  2  Cromp.  M.  &  R.  740,  150  Eng. 
Reprint,  313,  4  Dowl.  P.  C.  547,  1 
Tyrw.  &  G.  137,  1  Gale,  333. 

In  Foster  v.  Swasey  (Fed.)  supra, 
a  suit  in  Equity  based  on  fraud,  a 
motion  was  made  by  the  defendant  be- 
fore argument  on  the  merits,  but  after 
the  close  of  the  pleadings  and  publica- 
tion of  the  evidence,  to  require  the 
nonresident  plaintiff  to  give  security 
for  costs.  The  court  denied  the  mo- 
tion because  of  the  delay  in  moving, 
as  it  appeared  that  the  place  of  the 
plaintiffs  residence  appeared  in  the 
bill,  and  was  known  several  terms  be- 
fore the  motion  was  made.  The  court 
said:  "Cases  exist  where  being  resi- 
dent in  Ireland  or  Scotland  has  been  • 
regarded  as  'abroad'  for  this  purpose. 
But  those  countries  are  under  distinct 
judicial  tribunals,  and  in  some  re- 
spects under  different  laws;  while  in 
this  case  the  plaintiff  resides  not  out 
of  the  United  States,  nor  even  out  of 
this  circuity  but  in  the  state  of  Maine. 
I  think  it  would,  at  this  late  day  in 
the  case,  and  under  the  circumstance 
of  his  living  within  this  circuit,  be  un- 
justifiable to  require  him  to  furnish 
security,  as  coming  either  within  our 
practice  or  that  of  England.  The  44th 
rule   provides,   if  the  plaintiff  lives 


without  the  state,  the  defendant  may 
require  security  for  co8t»  if  moving 
it  at  the  first  term.  But  t^e  motion  is 
not  made  in  season  to  come  within  this 
rale,  and,  being  founded  only  on  the 
general  practice  in  chancery,  must 
by  that  be  refused." 

Similarly,  in  Kams  v.  W.  L.  Imlay 
Rapid  Cyanide  Process  Co.  (1910)  181 
Fed.  751,  it  was  held  that  the  defend- 
apt's  right  to  have  security  for  costs 
furnished  by  a  nonresident  plaintiff 
was  waived,  where  the  motion  there- 
for was  not  made  until  after  issue  was 
joined  and  the  taking  of  testimony 
was  nearly  completed.  The  court 
said:  "A  defendant's  right  or  privi- 
lege to  ask  for  security  may  undoubt- 
edly be  waived  by  laches,  as  clearly 
appears  in  several  of  the  foregoing 
references;  and,  while  the  decisions 
differ  concerning  the.  point  of  time  at 
which  the  defendant's  delay  will  bar 
his  right  or  privilege,  I  am  not  ad- 
vised of  any  case  in  which  security 
was  exacted  at  so  late  a  stage  of  the 
proceeding  as  the  present  controversy 
had  attained  when  the  motion  under 
consideration  was  made.  The  foreign 
residence  of  the  plaintiff  appeared  on 
the  face  of  his  bill;  but,  although  the 
case  has  been  pending  for  several 
months,  and  the  defendants  have  an- 
swered fully,  and  although  an  unusual 
number  of  motions  have  been  pre- 
sented to  the  court  for  decision,  and 
although  the  parties  have  taken  sev- 
eral hundred  pages  of  testimony  and 
have  almost  finished  the  preparation 
of  the  case  for  final  hearing,  no  ef- 
fort was  made  until  very  recently  to 
require  the  entry  of  security.  If  a 
jeal  need  for  security  existed,  it  must 
have  been  apparent  long  ago.  No  pe- 
culiar situation  and  no  special  circum- 
stances are  averred;  and  in  my  opin- 
ion, therefore,  the  defendants  must 
be  held  to  have  waived  whatever  right 
they  may  have  had  originally  to  ask 
for  protection." 

A  court  rule  was  invoked  in  Pan- 
coast  V.  Travelers  Ins.  Co.  (1881)  79 
Ind.  172,  which  provided  as  follows: 
^'Motions  to  require  security  for  costs 
must  be  made  at  the  first  calling  of 
the  docket,  unless  the  affidavit  upon 
which  the  motion  is  based  shows  that 
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the  plaintiff's  nonresidence  was  not 
known  to  the  defendant  or  his  attor- 
ney, and  that  it  is  made  as  soon  as  the 
fact  of  such  nonresidence  comes  to 
his  knowledge."  The  evidence  showed 
that  the  cause  was  called  in  court  on 
the  forenoon  of  the  second  day  of  a 
term  of  court,  and  the  defendant  was 
ruled  to  answer.  In  the  afternoon  of 
the  same  day  the  defendant  moved  for 
a  rule  to  require  the  plaintiff  to  ii]e 
security  for  costs,  which  was  over- 
ruled by  the  court.  It  was  held  that 
the  motion  was  properly  overruled,  as 
the  court  rule  in  question  was  not 
repugnant  to  the  laws  of  the  state, 
and  should  be  enforced. 

In  Murphy  v.  Fairweather  (1913)  72 
W.  Va.  14,  77  S.  E.  321,  the  defendant 
did  not  move  to  require  the  plaintiff 
to  give  security  for  costs  until  all 
the  proof  had  been  taken  and  the  case 
was  ready  for  submission'.  It  was  held 
that  the  motion  was  made  at  too  late 
a  date  and  was  properly  overruled. 
The  court  said :  "Having  waived,  un- 
til that  late  hour,  any  right  to  se- 
curity for  costs  he  may  have  had.  Hart 
had  no  just  ground  for  complaint  as 
to  the  ruling  on  his  motion.  As  the 
statute  allows  sixty  days  in  which  to 
give  security  for  costs  after  the  mo- 
tion has  been  made,  to  allow  it  to  be 
made  on  the  hearing,  when  all  co/^ts 
have  been  incurred,  and  delay  the  de- 
cision during  the  period  allowed  in 
which  to  give  security,  would  be  a 
perversion  of  the  statute  to  a  purpose 
for  which  it  was  never  intended." 

In  Spencer  v.  Trafford  (1876)  42 
Md.  1,  it  appeared  that  during  the 
progress  of  the  trial,  and  after  the 
plaintiff  had  closed  his  testimony,  the 
defendants  asked  the  court  to  stop  the 
trial  until  the  plaintiff  had  complied 
with  the  act  requiring  a  nonresident 
plaintiff  to  give  security  for  costs. 
The  motion  was  denied,  and  on  appeal 
it  was  held  that  the  trial  court  had 
ruled  correctly,  as  the  defendants  had 
waived  their  right  to  insist  on  the 
security  by  pleading  to  the  merits  and 
going  to  trial.  It  was  said :  'The  law 
encourages  diligence  on  the  part  of 
suitors  in  the  maintenance  of  their 
rights,  and  laches  is  discountenanced. 
The  rule  did  not  pertain  to  the  merits 


of  the  case,  but  was  prescribed  for 
the  protection  of  the  defendants.  It 
did  not  give  them  the  power  to  use 
it  ad  libitum.  It  was  the  defendants' 
duty  to  have  insisted  more  promptly, 
after  the  expiration  of  the  time  al- 
lowed the  plaintiff  to  give  security, 
for  the  enforcement  of  the  rule.  That 
should  have  been  done  before  going 
to  the  trial  of  the  cause." 

In  Harris  v.  Doyle  (1902)  130  Blich. 
470,  90  N.  W.  298,  the  statute  prtivided 
that  in  all  suits  before  justices  of  the 
peace  "plaintiffs  who  are  not  resi- 
dents of  the  county  in  which  the  suit 
is  brought  shall  give  security  for 
costs  before  process  shall  issue."  At 
the  close  of  the  plaintiff's  testimony, 
the  defendant's  counsel  moved  for  an 
order  requiring  the  plaintiff  to  file 
security  for  costs,  on  the  ground  that 
the  plaintiff  was  a  nonresident.  The 
court  refused  to  require  the  security, 
and  the  appellate  tribunal  in  affirming 
the  judgment  said:  "There  can  be  no 
doubt  of  the  power  of  a  defendant  to 
waive  his  right  to  security  for  costs. 
In  this  case  the  motion  was  not  made 
until  all  of  plaintiff's  testimony  was 
in.  It  does  not  appear  to  have  been 
claimed  that  defendant's  omission  to 
move  earlier  was  due  to  the  belief 
that  the  plaintiff  or  Doyle  resided  in 
said  county,  nor  is  there  any  showing 
that  he  had  been  misinfonned  on  the 
subject  and  misled.  ...  A  re- 
versal in  this  case  would  annul  the 
proceedings,  if  it  did  not  prevent  any 
remedy  upon  the  lien.  We  must  pre- 
sume that  the  justice  found  that  de- 
fendant's motion  was  unseasonable, 
and  we  will  not  review  his  action.'* 

In  Conrad  v.  Cole  (1862)  15  Wis. 
547,  the  defendant  answered  the  com- 
plaint of  a  nonresident  plaintiff,  and 
went  to  trial  without  requiring  se- 
curity for  costs  from  the  plaintiff.  It 
was  held  that  the  defendant  had 
waived  the  right  to  such  security,  the 
court  saying:  ''Security  for  the  costs 
was  evidently  a  matter  for  the  benefit 
of  the  defendant.  The  object  in  re^ 
quiring  it  in  any  case  is  that  the  de- 
fendant may  have  some  responsible 
party  within  the  jurisdiction  of  the 
court  to  whom  he  can  look  for  the  pay^ 
ment  of  his  costs  in  the  event  he  sue- 
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ceeds  in  the  action.  If- he  chooses  to 
appear  and  so  to  trial  without  de- 
manding security  for  costs,  or  taking 
any  objection  to  that  which  is  given, 
he  must  be  deemed  to  have  waived  it. 
It  is  certainly  a  defect  or  error  which 
he  may  waive.  This  is  obvious.  And 
ought  he  not  to  be  held  to  have  waived 
it,  when  he  appears  and  goes  to  trial 
before  the  justice,  without  making 
any  objection  that  the  proper  security 
for  costs  is  not  filed?  We  think  he 
ought.  If  security  for  costs  had  been 
required  before  the  justice,  and  the 
plaintiff  had  refused  or  neglected  to 
give  it,  the  justice  might  have  dis^ 
missed  the  suit.  But  when  no  objec- 
tion is  taken  for  the  want  of  security^ 
and  the  parties  appear  and  go  to  trial, 
it  must  be  deemed  to  have  been 
waived." 

In  Wallace  v.  Collins  (1843)  6  Ark. 
41,  39  Am.  Dec.  369,  the  plaintiff  was 
nonresident.  After  the  jury  were 
sworn  the  defendant  moved  to  require 
the  plaintiff  to  give  security  for  costs. 
In  holding  that  the  defendant  had 
waived  the  statutory  provision,  the 
court  said:  "If  the  motion  may  prop- 
erly be  made  after  the  jury  are  sworn, 
we  can  see  no  good  reason  why  such 
motion  may  not  be  made  after  they 
have  retired  from  the  box,  and  before 
they  render  their  verdict.  The  ques- 
tion is  one  of  practice,  left  to  the 
sound,  but  not  arbitrary,  discretion  of 
the  court.  We  hold  the  better  rule  to 
be  to  hear  the  evidence  on  such  mo- 
tion at  any  time  before  the  jury  are 
summoned  in  the  case.  Such  a  rule 
would  doubtles.s  be  more  in  conform- 
ity with  the  intention  of  the  legisla- 
ture. In  our  opinion,  therefore,  the 
circuit  court  did  right  in  overruling 
the  motion  of  the  defendant  below  to 
rule  the  plaintiff  to  security  for  costs.'* 

H*.  AppUcaHan  after  judgment  or  decree. 

Where  a  judgment  or  decree  has 
been  obtained,  the  defendant  has 
waived  his  right  to  demand  security 
for  costs.  L3rtle  v.  Fenn  (1844)  3  Mc- 
X^an,  411,  Fed.  Cas.  No.  8,661  (Ohio) ; 
United  States  ex  rel.  Shelly  v.  St. 
Charles  County  (1887)  31  Fed.  442 
CMissouri) ;  Borhs  v.  Sessions  (1834) 
2  Dowl.  P.  C.  (Eng.)  710. 


Thus,  where  a  motion  was  made  for 
securi^  for  costs  after  judgment  was 
obtained  and  process  in  the  nature  of 
execution  was  issued,  it  was  held  that 
at  that  stage  of  the  case  the  motion 
should  be  overruled.  United  States 
ex  rel.  Shelly  v.  St.  Charles  County 
(Fed.)  supra. 

i*  AppHeaiion  after  judfnn€*^nt  opened  to 
permit  defendant  to  plead, 

A  motion  to  require  a  nonresident 
plaintiff  to  give  security  for  costs  is 
properly  denied,  when  made  after  a 
judgment  has  been  opened  to  permit 
the  defendant  to  plead.  Thus,  in  Fire- 
stone V.  Christ  (1886)  2  Pa.  Co.  Ct. 
413,  a  judgment  was  entered  on  a 
note,  and  subsequently  the  judgment 
was  opened  and  the  defendant  let  in 
to  defend,  the  defense  to  be  confined 
to  a  failure  of  consideration.  It  was 
held  that  the  defendant  was  not  en- 
titled to  security  for  costs  at  this 
stage  of  the  proceedings,  the  court 
stating  that  he  was  in  the  position  of 
a  plaintiff,  in  a  bill  asking  the  court 
to  enjoin  the  plaintiff  from  collecting 
the  judgment,  and  the  application  was 
not  within  the  reason  or  spirit  of  the 
rule  entitling  defendants  to  ask  se- 
curity for  costs. 

Likewise,  in  Booth  v.  Lawton  (1869) 
13  Lower  Can*  Jur.  69,  the  defendant 
was  served  and  allowed  judgment  to 
go  against  him  by  default.  Subse- 
quently he  filed  an  apposition  and 
plea,  and  on  the  same  day  gave  no- 
tice to  the  plaintiff  of  his  intention 
to  move  for  security  for  costs,  since 
the  plaintiff  was  a  nonresident.  The 
motion  was  rejected  on  the  ground 
that  the  rules  of  practice  provided 
that  a  motion  for  security  must  be 
made  on  the  first  day  of  the  term  fol- 
lowing the  return,  on  notice  to  be 
given  within  four  days  after  the  re- 
turn. 

So,  in  Applegate  v.  Railroad  Co. 
(1883)  12  W.  N.  C.  (Pa-)  406,  a  judg- 
ment by  default  was  taken  and  the 
defendants  subsequently  obtained  a 
rule  to  open  the  judgment  and  per- 
mit them  to  defend.  It  was  held  to 
be  too  late  to  ask  for  securily  for 
costs. 
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$•  AppiioaiUon  after  appeal, 

A  motion  to  require  a  nonresident 
plaintiff  to  furnish  security  for  costs 
is  properly  refused  after  an  appeal 
has  been  taken.  Ruckman  v.  Allwood 
(1867)  40  IlL  128;  Hatton  v.  Weems 
(1841)  12  Gill  &  J.  (Md.)  83;  Frantz 
V.  Dehart  (1881)  1  Pa.  Co.  Ct.  4; 
Montpelier  Carriage  Co.  v.  Lowen- 
stein  (1887)  4  Kulp  (Pa.)  359;  Heb- 
blewhite  Mfg.  Co.  v.  White  Co.  (1900) 
24  Pa.  Co.  Ct.  82;  Farmers'  Nursery 
Co.  V.  Harshberger  (1901)  25  Pa.  Co. 
Ct.  '456.  See  also  Kolbe  v.  People 
(1877)  85  111.  336,  2  Am.  Crim.  Rep. 
177. 

In  Hatton  v.  Weems  (1841)  12  Gill 
&  J.  (Md.)  83,  the  court  held  that  the 
defendant  had  waived  the  right  to  de- 
mand security  for  costs  by  praying 
an  appeal,  as  the  settled  doctrine  was 
that  any  proceeding  in  a  cause  recog- 
nizing the  complainant's  right  to  sue, 
took  away  the  defendant's  right  to 
have  security  for  costs. 

So,  in  Frantz  v.  Dehart  (1881)  1  Pa. 
Co.  Ct  4,  it  was  held  that  the  defend- 
ant's delay  for  a  year  and  a  half  after 
the  entry  of  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  was  a 
waiver  of  his  right  to  ask  that  se- 
curity for  costs  be  entered  under  the 
rule. 

Similarly,  in  Montpelier  Carriage 
Co.  V.  Lowenstein  (1887)  4  Kulp  (Pa.) 
359,  the  defendant  did  not  make  the 
motion  to  require  the  plaintiff  to  give 
security  until  a  considerable  time  af- 
ter the  cause  was  at  issue,  had  been 
arbitrated,  and  the  defendant  had  ap- 
pealed from  the  award.  In  holding  the 
motion  to  have  been  made  at  too  late 
a  date,  the  court  said :  'It  is  a  general 
rule  of  practice  that  a  nonresident 
plaintiff  may,  at  the  instance  of  the 
defendant,  be  compelled  to  give  se- 
curity for  costs.  But  it  is  equally 
well  settled  that  the  defendant  may 
forfeit  his  right  to  such  an  order  by 
his  laches.  Some  courts  have  held 
that  if  he  delays  his  motion  until  after 
pleading,  or  ruling  the  plaintiff  to  de- 
clare, he  waives  his  right  to  the  or- 
der. But  we  do  not  think  the  weight 
of  authority  is  in  favor  of  the  rule 
that  pleading  is  in  itself  conclusive 
against  the  defendant,  and  we  do  not 


see  why  it  should  be,  if  the  motioi 
does  not  delay  the  trial.  But  where 
he  does  not  make  the  motion  until  a 
considerable  time  after  the  cause  is 
at  issue,  has  been  arbitrated,  and  he 
has  appealed  from  the  award,  it  seems 
to  us  that  he  is  too  late. .  If  he  had 
made  his  motion  promptly  the  plain- 
tiff might  have  pursued  a  different 
course.  Under  such  circumstances  the 
defendant  should  show  some  cause  for 
the  order,  in  addition  to  the  mere  fact 
of  nonresidence." 

Likewise,  in  Hebblewhite  Mfg.  Co. 
v.  White  Co.  (1900)  24  Pa.  Co.  Ct.  82, 
judgment  was  taken  against  the  de- 
fendants by  default.  They  appealed, 
and  asked  that  the  plaintiffs  be  re- 
quired to.  give  security  for  costs,  un- 
der a  court  rule  which  required  such 
security  to  be  given  where  the  plain- 
tiff resided  out  of  the  state.  The 
plaintiffs  contended  that  the  defend- 
ants had  lost  by  laches  the  right  to  in- 
voke the  rule.  In  holding  the  right 
to  require  security  to  have  been 
waived,  the  court  said :  "Why  should 
not  an  appeal  from  the  judgment  of 
a  magistrate  be  as  much  of  a  bar  as 
an  appeal  from  an  award  of  arbitra- 
tors? Magistrates  were  given  juris- 
diction and  provision  was  made  for 
arbitration  for  a  twofold  reason: 
First,  to  expedite  and  cheapen  litiga- 
tion) second,  to  relieve  the  burden  of 
courts.  If  defendants  choose  to  lose 
sight  of,  or  disregard,  the  objects  in- 
tended by  magistrates'  courts,  and  fail 
to  appear  therein  and  make  defense,  it 
may  be  their  legal  right  to  appeal 
and  throw  the  case  to  court,  but  cer- 
tainly courts  should  not  put  a  pre- 
mium on  such  practice.  Such  appeal 
without  making  a  defense  before  the 
magistrate,  is,  I  think,  a  waiver  of  the 
right  to  demand  security  for  costs. 
Had  defendants  made  defense  before 
the  magistrate,  the  case  might  pre- 
sent a  different  aspect.  A  defendant, 
sued  before  a  magistrate  by  a  ncmresi- 
dent,  should  at  least  appear  before  the 
magistrate  and  warn  the  plaintiff  that 
if  the  case  reaches  the  courts  se- 
curity for  costs  will  be  demanded.** 

In  Farmers'  Nursery  Co.  v.  Harsh- 
berger (1901)  25  Pa.  Co.  Ct  456,  there 
was  a  rule  to  show  cause  why  the 
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plaintiff,  a  nonresident,  should  not 
give  security  for  costs  under  the  fot* 
lowing  rule  of  the  court:  'In  cases 
where  the  plaintiff  resides  out  of  the 
state,  the  defendant,  on  motion  and 
affidavit  of  a  just  defense  against  the 
whole  demand,  may  have  a  rule  that 
the  plaintiff  give  security  for  costs 
within  twenty  days  after  service  of 
rule.''  The  record  showed  that  suit 
was  brought  before  a  justice  of  the 
peace,  and  judgment  entered  in  favor 
of  the  plaintiff  on  May  21.  The  de- 
fendant took  an  appeal  on  June  4,  and 
the  application  for  security  was  made 
and  the  rule  granted  on  July  5.  It 
was  held  that  the  defendant  had  de- 
layed unreasonably  in  applying  for 
the  security,  and  the  rule  should  be 
discharged. 

Similarly,  in  Ruckman  v.  Allwood 
CI 867)  40  111.  128,  it  was  held  that 
where  a  cause  had  been  tried,  the  ver- 
dict of  the  jury  certified  back  to  the 
appellate  court,  and  other  proceedings 
taken,  a  motion  to  require  a  nonres- 
ident plaintiff  to  furnish  security  for 
costs  was  made  too  late  to  be  granted. 

Ic  Bute  in  New  Yorh. 

By  the  New  York  Code  of  Civil  Pro- 
cedure (§  3272),  as  amended  in  1915, 
it  is  provided  that  where  security  for 
costs  is  required  to  be  given  the  court, 
on  proof  ''at  any  time"  of  the  facts, 
*'must"  make  an  order  requiring  the 
plaintiff  to  give  security.  See  Belch  v. 
Delaware  &  H.  Co.  (1916)  173  App. 
Div.  867,  160  N.  Y.  Supp.  74,  holding 
that  the  right  to  security  was  not 
waived  by  answering  the  complaint 
before  moving  for  security. 

Prior  to  the  Code  provision  referred 
to,  the  New  York  rule  was  that  a  cost 
bond  was  waived  unless  application 
was  made  before  answer  or  demurrer. 
LfOng  V.  Majestre  (1814)  1  Johns.  Ch. 
202;  Johnson  v.  Metropolitan  Street  R. 
Co.  (1900)  56  App.  Div.  286,  67  N.  Y. 
Supp.  855.  Thus,  in  each  of  the  fol- 
lowing cases  it  was  held  that  an  ap* 
plication-  after  answer  was  too  late. 
Goodrich  v.  Pendleton  (1818)  5  Johns. 
Ch.  520;  Buckley  v.  Gutta  Percha  & 
Rubber  Mfg.  Co.  (1883)  3  N.  Y.  Civ. 
Proc.  Rep.  429,  affirmed  in  (1888)  93 
N.  Y.  637;  Stevenson  v.  New  York  L. 
E.  Sl  W.  R.  Co.   (1888)   49  Hun,  169, 


14  N.  Y.  Civ.  Proc.  Eep.  884,  1  N.  Y. 
Supp.  670;  Segal  v.  Cauldwell  (1897) 
22  App.  Div.  95,  47  N.  Y.  Supp.  839; 
Schwartz  v.  Scott  (1895)  25  N.  Y.  Civ. 
Proc.  Rep.  53,  35  N.  Y.  Supp.  607; 
Wilison  V.  Eveline  (1899)  39  App.  Div. 
129,  56  N.  Y.  Supp.  632;  Corbett  v. 
Brantingham  (1901)  65  App.  Div.  335, 
72  N.  Y.  Supp.  763,  10  N.  Y.  Anno. 
Cas.  297 ;  Boyd  v.  United  States  Mortg. 
&  T.  Co.  (1904)  90  App.  Div.  32,  85 
N.  Y.  Supp.  589;  Nimcke  v.  New  York 
Evening  Journal  Pub.  Co.  (1912)  133 
N.  Y.  Supp.  1075;  Smiley  v.  Finucane 
(1911)  134  N.  Y.  Supp.  59;  Knaggs  v. 
Easton  ( 1907 )  54  Misc.  51,  104  N.  Y. 
Supp.  508;  Denison  v.  Denison  (1914) 

85  Misc.  498,  147  N.  Y.  Supp.  575; 
Tedeschi  v.  Bacigalupo  (1915)  89 
Misc.  153, 151  N.  Y.  Supp.  649,  affirmed 
without  opinion  in  (1915)  169  App. 
Div.  060,  153  N.  Y.  Supp.  1147.  See 
also  Teal  v.  Yost  (1889)  16  N.  Y.  Civ. 
Proc.  Rep.  367,  5  N^  Y.  Supp.  777. 

An  early  Federal  case,  however,  in- 
terpreted differently  the  New  York 
practice.  Hugunin  v.  Thatcher  (1883) 
21  Blatchf.  497,  18  Fed.  105.  That 
decision  was  followed  in  other  Feder- 
al cases  in  the  same  state.  Stewart  v. 
The  Sun  (1888)  36  Fed.  307;  Uhle  v. 
Burnham  (1891)  46  Fed.  500;  O'Brien 
V.  Hearn  (1903)  125  Fed.  95.  How- 
ever,  in  Winkley  Co.  v.  Bowen  Mfg. 
Co.  (1910)  180  Fed.  624,  a  Federal 
court,  sitting  in  New  York,  refused  to 
order  security  eighteen  months  .after 
issue  was  joined,  citing  and  following 
the  state  decisions. 

So,  in  each  of  the  following  cases 
it  was  held  that  a  cost  bond  was 
waived  by  failure  to  apply  therefor 
until  after  the  case  was .  ready  for 
trial:  Robinson  v.  Sinclair  (1845)  1 
Denio,  628;  Swan  v.  Mathews  (1854) 
8  Duer,  613;  Fearn  v.  Gelpcke  (1862) 
13  Abb.  Pr.  473;  McDonald  v.  Peet 
(1884)  7  N.  Y.  Civ.  Proc.  Rep.  200; 
Dunaway  v.  Terry  (1902)  37  Misc. 
510,  75  N.  Y.  Supp.  974;  Hopkins  v. 
Cohen  (1916)  96  Misc.  657,  161  N.  Y. 
Supp.  1104;  Ampel  v.  Seifert   (1904) 

86  N.  Y.  Supp.  17.  See  also  Boyce  v. 
Bates   (1853)  8  How.  Pr.  495. 

Similarly,  it  was  held  that  an  ap- 
plication for  a  cost  bond  could  not  be 
made   at  the   trial.     Fitzsimmons   v. 
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Curley  (1884)  6  N.  Y.  Civ.  Proc.  Rep. 
156. 

In  like  manner  an  application  after 
judfirment  was  held  to  be  too  late. 
Abel  V.  Bradner  (1888)  15  N.  Y.  Civ. 
Proc.  Rep.  241,  3  N.  Y.  Supp.  20; 
Brackett  v.  Griswold  (1887)  46  Hun, 
442;  Wood  v.  Blodgett  (1888)  49  Hun, 
64,  2  N.  Y.  Supp.  304 ;  Turell  v.  Erie  R. 
Co.  (1899)  46  App.  Div.  296,  61  N.  Y. 
Supp.  308;  Nassar  v.  Elias  (1908)  1 
N.  Y.  Civ.  Proc.  Rep.  N.  S.  274,  116 
N.  Y.  Supp.  106. 

So  too,  a  motion  to  require  security 
for  costs  after  the  taking  of  an  ap- 
peal was  held  to  be  out  of  time.  Flint 
V.  Van  Deusen  (1881)  24  Hun,  440. 

//.  Waiver  of  right  to  dinminHnl, 

a.  ApplU'Otion  after  continiuince* 

Where  a  defendant  secures  the  con- 
tinuance of  a  cause,  the  right  to  have 
the  cause  dismissed  for  failure  of  the 
plaintiff  to  furnish  security  for  costs 
is  waived.  Lavange  v.  Burke  (1873) 
50  Ala.  61;  Shuttleworth  v.  Dunlop 
(1881)  34  N.  J.  Eq.  488;  Enos  v.  Stans- 
bury  (1881)  18  W.  Va.  477.  See  also 
Ex  parte  Jones  (1887)  83  Ala.  587,  3 
So.  811.  Compare  Burke  v.  Dilling- 
ham (1885)  42  S.  C.  L.  (8  Rich.)  256. 

In  Shuttleworth  v.  Dunlop  (1881) 
34  N.  J.  Eq.  488,  the  defendant  asked 
the  dismissal  of  the  complainant's  bill, 
because  he  had  failed  to  obey  an  or- 
der requiring  him  to  give  security  for 
costs.  The  complainant  applied  for 
the  appointment  of  a  receiver,  and  on 
the  return  day  of  the  order  the  de- 
fendant asked  for  a  continuance^ 
which  was  granted.  Subsequently, 
the  defendant  obtained  the  order  re- 
quiring the  complainant  to  give  se- 
curity for  costs.  On  appeal,  the  court 
held  that  the  defendant,  by  obtaining 
a  continuance,  had  taken  such  steps 
as  to  disentitle  him  to  security,  say- 
ing: "A  proper  regard  for  the  rights 
growing  out  of  an  enlightened  comity 
requires  the  courts  of  this  state  to 
treat  the  citizens  of  other  states  or 
nations,  who  appeal  to  them  for  jus- 
tice against  our  own  citizens,  with 
considerate  liberality.  A  defendant, 
in  case  his  adversary  is  nonresident, 
has  an  unquestionable  right  to  se- 
curity for  costs,  but  inasmuch  as  it  is 


a  right  which  miay  be  used  to  delay  or 
obstruct  justice,  he  should  be  required 
to  insist  upon  it  promptly,  and  to  ad- 
here to  it  persistently,  or  otherwise 
be  held  to  have  lost  it." 

In  Enos  v.  Stansbury  (1881)  18  W. 
Va.  477,  the  defendants  appeared  and 
pleaded,  and  also  moved  to  require  the 
plaintiff  to  furnish  security  for  costs, 
which  motion  was  granted,  it  being 
ordered  that  security  for  costs  should 
be  furnished  within  sixty  days,  or  the 
suit  dismissed.  After  the  lapse  of 
the  required  sixty  days,  no  security 
having  been  furnished,  the  defendants 
moved  to  continue  the  case,  which  mo- 
tion  was  granted.  The  statute  (Code 
1869,  chap.  38,  §  2)  provided  as  fol- 
lows: "No  person,  who  is  a  nonres- 
ident of  this  state,  shall  hereafter 
prosecute  any  action  or  suit  in  any 
court  in  this  state,  until  he  has  (if* 
required  by  the  defendant)  filed  with 
the  clerk  of  the  court  security  for  the 
costs  in  the  manner  prescribed/'  In 
holding  the  defendants  to  have  waived 
the  statutory  requirement,  the  court 
said:  "It  is  much  clearer  under  our 
statute  than  it  was  under  the  Virginia 
statutes  that  the  suit,  after  the  ex- 
piration of  the  time  allowed  by  .the 
court  for  giving  security  for  costs,  did 
not  stand  dismissed,  and  that  it  re- 
quired an  order  subsequently  to  dis- 
miss it,  if  the  security  was  not  given. 
Our  law  simply  provides,  not  that  the 
case  shall  be  dismissed,  but  only  that 
it  shall  not  be  prosecuted  until  the 
security  is  given.  This  law  is  for  the 
benefit  of  the  defendants,  and  they  of 
course  can  waive  the  benefit  of  it;  and 
this  they  do  when  they,  without  objec- 
tion, permit  the  suit  to  be  further 
prosecuted  without  the  security  for 
costs  being  given.  In  the  case  before 
us,  they  actually,  after  the  expiration 
of  the  sixty  days,  asked  the  court  to 
continue  the  case,  instead  of  asking  it 
to  dismiss  the  case.  This  was  an  ex- 
press  waiver  of  their  right  then  to 
have  it  dismissed.  They  could,  of 
course,  afterwards  have  withdrawn 
this  waiver,  and  required  the  giving 
of  the  security  for  costs;  but  they 
never  did  so." 

In  the  case  of  Ex  parte  Jones  (1887) 
83  Ala.  587,  3  So.  811,  an  applicatioa 
by  petition  was  made  to  show  cause 
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why  a  peremptory  mandamus  should 
not  be  issued,  requiring  the  dismissal 
of  the  suit  for  failure  of  the  plain- 
tiffs^ who  were  nonresidents,  to  give 
security  for  costs  as  prescribed  and 
required  by  a  former  order  in  the 
cause.  The  statute  provided  that  ac- 
tions by  a  nonresident  must  be  dis- 
missed if.  security  was  not  given  when 
the  suit  was  commenced,  or  within 
such  time  thereafter  as  the  court 
might  direct.  It  appeared  that  the 
court  had  made  the  order  allowing  the 
plaintiff  until  the  first  day  of  a  sub- 
sequent term  to  give  security,  and 
when  this  day  arrived  the  judge,  in 
effect,  extended  the  time,  by  contin- 
uing the  cause,  and  on  the  third  day 
of  the  term  the  proper  security  was 
furnished.  It  was  held  that  the  right 
to  dismiss  was  discretionary  with  the 
trial  judge,  and  as  he  effectually  ex- 
tended the  time  for  furnishing  the 
security  the  action  could  not  be  dis- 
missed. 

Compare  Burke  v.  Dillingham 
(1855)  42  S.  C.  L.  (8  Rich.)  256, 
-wherein,  on  motion  of  the  defendant, 
an  order  was  made,  requiring  the 
plaintiff  to  give  security  for  costs  on 
or  before  the  ensuing  term.  The 
plaintiff  defaulted  from  this  order,  but 
the  case  was  marked  continued,  and 
remained  on  the  docket  until  the 
fourth  term  after  the  order  had  been 
entered,  when  the  plaintiff  moved  for 
leave  to  enter  security  for  costs  nunc 
pro  tunc,  alleging  that  he  had  never 
had  notice  of  the  application  for  the 
order^  nor  of  the  order  itself.  The 
court  held  that  the  defendant  had  not 
waived  the  right  to  dismissal  by  hav- 
ing failed  to  enter  a  judgment  of  non- 
suit, or  by  continuing  the  cause  on  the 
calendar,  and  nonsuit  was  ordered. 

b.  Appli<!ation  after  demurrer. 

The  right  to  have  a  case  dismissed 
for  failure  of  a  plaintiff  to  furnish 
security  for  costs  is  waived  by  the 
entry  of  a  demurrer  to  the  complaint. 
Muldoon  V.  Place  (1885)  2  Ariz.  4,  6 
Pac.  479;  Clark  v.  Gibson  (1840)  2 
Ark.  109;  Webb  v.  Jones  (1840)  2 
Ark.  330;  Kittlewell  v.  Scull  (1841)  3 
Ark.  474.  Compare  Dean  v.  Cannon 
(1892)  37  W.  Va.  123,  16  S.  E.  444. 

In  Webb  v.  Jones  (1840)  2  Ark.  330, 


it  was  held  that  the  failure  or  omis- 
sion of  a  nonresident  plaintiff  to  file 
a  bond  for  costs  before  the  instituted 
suit  was  waived  by  the  defendant  de- 
murring to  the  petition,  although  the 
defendant's  motion  for  dismissal  be- 
cause of  such  failure  had  been  pre- 
viously overruled. 

So,  in  Clark  v.  Gibson  (1840)  2  Ark. 
109,  an  actron  for  money  had  and  re- 
ceived, the  defendant  moved  to  dis- 
miss the  declaration  because  of  the 
failure  of  the  nonresident  plaintiff  to 
file  a  bond  for  costs.  The  motion  was 
overruled,  whereupon  the  defendant 
demurred  to  the  declaration,  which  de- 
murrer was  also  overruled,  and  judg- 
ment was  entered  for  the  plaintiff.  It 
was  held  that,  by  demurring,  the  de- 
fendant waived  the  failure  to  furnish 
the  bond  for  costs.  The  court  said: 
"If  the  defendant,  instead  of  availing 
himself  of  this  defense  at  the  proper 
time,  interposes  a  defense  to  the  mer- 
its of  the  action,  the  law  regards  him 
as  waiving  the  objection  altogether, 
upon  the  same  principle  by  which  the 
defendant  is  precluded  by  law  from 
insisting  upon  any  other  matter  of  de- 
fense in  abatement,  if  he  omits  to  take 
advantage  of  it  in  the  established  or- 
der of  pleading,  or  pleads  to  the  ac- 
tion itself,  in  bar  thereof,  either  before 
or  after  presenting  the  matter  in 
abatement;  and  upon  this  principle 
the  defendant  below  must  be  consid- 
ered as  waiving  upon  the  record  his 
motion  to  dismiss,  when  he  demurred 
to  the  declaration,  and  his  adversary 
joined  in  the  demurrer.''  See  to  the 
same  effect,  Kittlewell  v.  Scull  (1841) 
3  Ark.  474. 

Similarly,  in  Muldoon  v.  Place 
(Ariz.)  supra,  an  action  to  recover 
possession  of  a  mining  claim,  a  de- 
murrer to  the  complaint  was  filed,  and 
about  a  month  subsequently  a  motion 
was  made  to  dismiss  the  case  for  fail- 
ure of  the  plaintiff  to  give  a  bond  for 
costs  before  commencing  suit,  as  re- 
quired by  statute.  It  was  held  that 
the  motion  was  made  at  too  late  a 
date,  the  court  stating  that  all  dilatory 
pleas  or  motions  must  be  pleaded  in 
apt  time,  that  is,  at  the  earliest  prac- 
ticable moment,  or  the  right  to  plead 
them  or  make  the  motion  would  be 
waived.     The  motion  to  dismiss  for 
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want  of  security  for  costs  being  such 
a  motion,  it  was  held  that  after  filing 
a  demurrer  it  was  then  too  late  to  ask 
for  and  require  the  plaintiff  to  file  a 
bond  for  costs.  A  judgment  of  dis- 
missal was  accordingly  reversed. 

Compare  Dean  v.  Cannon  (1892)  37 
W.  Va.  123,  16  S.  E.  444,  wherein  the 
defendants  filed  an  answer  to  the  com- 
plaint of  a  nonresident  plaintiff,  and 
during  the  same  term  obtained  an  or- 
der requiring  the  plaintiff  to  furnish 
security  for  costs.  Before  the  expira- 
tion of  the  time  given  to  furnish  secu* 
rity,  the  defendants  demurred  to  .the 
complaint  and  the  demurrer  was  over- 
ruled. The  court  held  that  under  the 
circumstances  the  defendants  had  not 
waived  their  right  to  have  the  case 
dUmissed  for  failure  to  furnish  se- 
curity. 

€•  Api>iit'ntioH  after  anntrer, 

A  defendant,  by  answering,  waives 
his  right  to  a  dismis.sal  of  the  action 
for  failure  of  the  plaintiff  to  furnish 
security  for  costs. 

Alabama. — Heflin  v.  Rock  Mills 
Mfg.  Lumber  Co.  (1877)  58  Ala.  613. 

Arkansas.  —  Ormsby  v.  Kendall 
(1840)  2  Ark.  338. 

Colorado. — Compare  Edgar  Gold  & 
S.  Min.  Co.  V.  Taylor  (1887)  10  Colo. 
110,  14  Pac.  113. 

District  of  Columbia.  —  Guarantee 
Sav.  Loan  &  Invest.  Co.  v.  Pendleton 
(1894)  14  App.  D.  C.  384.  And  see  the 
reported  case  (Boss  v.  Hagan,  ante, 
1508). 

Idaho. — Compare  Kissler  v.  Budge 
(1913)  24  Idaho,  246,  133  Pac.  125. 

Illinois.— Roberts  v.  Fahs  (1863) 
32  111.  474. 

Indiana.— Lindley  v.  Kindall  (1836), 
4  Blackf.  189. 

Iowa. — Randolph  v.  Cottage  Hos- 
pital (1906)  —  Iowa,  — ,  103  N.  W. 
157. 

Massachusetts. — Carpenter  v.  Aid- 
rich  (1841)  3  Met.  58.  Compare 
Keown  v.  Trudo  (1919)  233  Mass.  19, 
123  N.  E.  99;  Keown  v.  Hughes  (1919) 
233  Mass.  1,  128  N.  £.  98. 

Michigan.  —  Lacomb  v.  Godkin 
(1906)  143  Mich.  193,  106  N.  W.  702. 

South  Carolina. — Fonville  v.  Richey 
(1845)  31  S.  C.  L.  (2  Rich.)  10;  Gar- 
rett V.  Niel  (1897)  49  S.  C.  660,  27  S. 


E.  512;  Ex  parte  HUl  (1899)  66  &  a 
446,  88  S.  E.  483. 

In  Guarantee  Sav.  Loan  A  Invest 
Co.  v.  Pendleton  (1894)  14  App.  D.  C 
884,  the  plaintiff,  a  nonresident, 
brought  an  action  without  first  giving 
security  for  costs,  as  required  by  stat- 
ute. The  defendant  appeared  and 
moved  to  dismiss  the  suit  because  of 
the  failure  of  the  plaintiff  to  give 
the  security,  but  the  justice  allowed 
the  plaintiff  to  file  a  bond  and  over- 
ruled the  defendant's  motion.  There- 
upon, the  defendant  appeared  general- 
ly, and  pleaded  to  the  merits  of  the 
case.  The  court  held  that  the  action 
of  the  defendant  amounted  to  a  waiver 
of  the  positive  condition  that  the 
plaintiff  should  not  commence  his  suit 
without  first  giving  security  for  costs. 

Similarly,  in  Lindley  v.  Kindall 
(Ind.)  supra,  on  the  motion  of  the  de- 
fendant, an  order  was  entered  for  the 
nonresident  plaintiff  to  show  cause 
why  the  suit  should  not  be  dismissed 
for  want  of  security  for  costs.  At  the 
following  terra,  however,  the  defend- 
ant pleaded  to  the  merits,  without  any 
notice  being  taken  of  the  rule  requir- 
ing security  for  costs.  The  court  held 
that  the  defendant  had  waived  the 
right  to  security  for  costs. 

In  the  reported  case  (Boss  v.  Hagan, 
ante,  1508)  the  defendant,  when  served 
with  the  complaint,  moved  to  dismiss 
the  suit  on  the  ground  that  the  plain- 
tiff was  a  nonresident,  and  had  filed 
no  security  for  costs  as  required  by 
statute.  The  motion  was  overruled, 
whereupon  the  defendant  entered  a 
general  appearance  and  defended  on 
the  merits.  The  court  holds  that  the 
statutory  requirement  was  a  privilege 
personal  to  the  defendant,  which  he 
waived  by  pleading  to  the  merits. 

The  defendant  in  Ormsby  v.  Kendall 
(1840)  2  Ark.  338,  moved  to  dismiss 
the  cause  because  of  the  failure  of  the 
plaintiff,  a  nonresident,  to  furnish  a 
bond  for  costs,  and  the  motion  was 
overruled.  It  was  held  that  the  de- 
fendant, by  pleading  to  the  merits,  had 
waived  the  right  to  have  the  bond  fur- 
nished. 

In  Heflin  v.  Rock  Mills  Mfg.  &  Lum- 
ber Co.  (Ala.)  supra,  the  defendant 
appeared  before  a  circuit  judge  and 
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moved  to  dismiss  the  plaintifTs  peti- 
tion on  several  grounds,  none  of  which 
raised  the  question  of  the  want  of  se- 
curity for  costs.  His  motion  was  over- 
ruled, and  he  then  applied  to  the  su- 
preme court  for  a  mandamus  to  com- 
pel the  lower  tribunal  to  dismiss  the 
petition  on  the  grounds  previously  set 
forth.  On  denial  of  the  motion,  the 
defendant  moved  to  dismiss  for  want 
of  security  for  costs.  The  court  held 
that*  by  entering  on  a  defense,  the 
defendant  h&d  waived  the  right  to 
have  the  suit  dismissed  for  failure  to 
give  security  for  costs. 

In  Fonville  v.  Richey  (S.  C.)  supra, 
an  order  was  entered  that  the  plain- 
tiff should  give  security  for  costs. 
Subsequently  the  plaintiff  filed  a  dec- 
laration without  having  filed  the  se- 
curity as  ordered.  The  defendants 
filed  their  plea  and  issue  was  joined. 
When  the  case  came  on  for  trial,  de- 
fendants moved  for  a  nonsuit,  which 
was  denied  by  the  court.  It  was  held 
that  the  defendants,  by  filing  their 
plea,  had  waived  the  right  to  have  the 
suit  dismissed  by  reason  of  the  plain- 
tiflTs  failure  to  file  the  necessary  se- 
curity. 

In  Carpenter  v.  Aldrich  (1841)  3 
Met  (Mass.)  58,  the  defendants  moved 
that  the  action  should  be  dismissed, 
because  it  appeared  on  the  writ  that 
although  the  plaintiff,  when  the  same 
was  made  and  served,  was  an  inhabi- 
tant of  Pennsylvania,  yet  it  was  not 
indorsed  by  an  inhabitant  of  Massa- 
chusetts under  the  terms  of  a  statute 
which  provided  that  "all  original  writs 
in  which  the  plaintiff  is  not  an  in- 
habitant of  the  state  shall,  before  the 
entry  thereof,  be  indorsed.'*  The  court 
held  that  the  manifest  intention  of 
the  provision  was  to  give  security  to 
the  defendants,  and  that  they  had 
waived  the  statutory  requirement  by 
pleading  to  the  merits.  See  to  the 
same  effect,  Ripley  v.  Warner  (1824) 
2  Pick.  (Mass.)  592. 

However,  in  Keown  v.  Hughes 
(1919)  283  Mass.  1,  123  N.  E.  98,  an 
action  on  contract,  the  defendant 
moved  that  the  plaintiff,  not  being  an 
inhabitant  of  the  commonwealth, 
should  be  nonsuited  because  his  writ 
had  not  been  indorsed  for  costs  in 
compliance  with  the  statute.    The  mo- 


tion was  not  made  until  a  year  after 
the  date  of  the  writ,  but  it  was  alleged 
in  the  motion  that  the  fact  that  the 
plaintiff  was  a  nonresident  was  not 
disclosed  on  the  face  of  the  pleadings, 
and  that  it  was  a  fact  which  had  only 
recently  come  to  the  knowledge  of  the 
defendant.  The  motion  was  allowed 
and  an  order  granted  requiring  the 
plaintiff  to  furnish  an  indorser  for 
costs  within  ten  days.  On  failure  of 
the  plaintiff  to  furnish  the  indorser  a 
nonsuit  was  granted.  The  court  stated 
that  under  ordinary  circumstances 
the  failure  of  a  nonresident  to  fur- 
nish an  indorser  for  costs  is  taken  to 
have  been  waived  if  the  objection  is 
not  made  at  the  first  term  of  court, 
but  where  the  fact  that  the  plaintiff 
is  not  an  inhabitant  is  not  disclosed 
on  the  pleadings,  and  is  known  to  the 
defendant,  this  rule  does  not  apply 
and  the  motion  is  properly  allowed. 
See  to  the  same  effect,  Keown  v.  Trubo 
(1919)  233  Mass.  19,  123  N.  E.  99. 

In  Edgar  Gold  &  S-  Min.  O).  v.  Tay- 
lor (1887)  10  Colo.  110.  14  Pac.  113, 
it  appeared  that  a  nonresident  plain- 
tiff commenced  an  action,  but  failed 
to  file  the  necessary  cost  bond  until 
several  weeks  had  elapsed.  The  stat- 
ute provided  that  such  a  bond  should 
be  filed  before  the  institution  of  an 
action  by  a  nonresident  plaintiff.  On 
appearing,  the  defendant  moved  to 
dismiss  the  action,  and  on  denial  of 
the  motion  he  answered  the  complaint. 
It  was  held  that  the  defendant  had  not 
waived  the  statutory  requirement  by 
answering  after  his  motion  for  dis- 
missal had  been  denied. 

So,  in  Kissler  v.  Budge  (1913)  24 
Idaho,  246,  133  Pac.  125,  the  defend- 
ant filed  an  answer  and  shortly  there- 
after moved  to  require  the  nonresident 
plaintiff  to  furnish  security  for  costs. 
He  subsequently  moved  for  a  dismiss- 
al of  the  action  on  the  ground  that  no 
bond  had  been  given.  The  court  held 
that  although  the  undertaking  could 
be  waived  by  the  defendant,  either  by 
failing  to  demand  the  same  or  by  pro- 
ceeding in  the  action  to  such  an  ex- 
tent as  to  make  it  inequitable  there- 
after to  make  the  demand,  the  evi-, 
dence  showed  conclusively  that  the  de- 
fendant had  not  waived  his  right  to 
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dismissal  for  failure  to  give  the  se- 
curity. 

d*  AppUca/tion  after  case  ready  for  trial. 

Where  a  case  is  ready  for  trial,  a 
motion  to  dismiss  because  of  the  fail- 
ure of  a  nonresident  plaintiff  to  fur- 
nish security  for  costs  will  be  denied. 
Thus,  in  Weeks  v.  Napier  (1859)  33 
Ala.  568,  the  plaintiff,  having  obtained 
a  judgment,  summoned  another  by 
process  of  garnishment,  as  the  debtor 
of  the  judgment  debtor.  The  gar- 
nishee answered,  excepted  to  the  ac- 
tion of  the  court  in  several  particu- 
lars, and  at  a  subsequent  term,  after 
having  been  examined,  moved  to  dis- 
miss the  garnishment  proceedings,  it 
appearing  that  the  plaintiff  was  a  non- 
resident and  had  not  given  security 
for  the  costs.  It  was  held  that  the 
garnishee  had  waived  his  right  to  have 
the  case  disitiissed,  the  court  saying: 
"He  [the  garnishee]  will  not  be  per- 
mitted to  deal  with  the  case  as  one 
rightly  in  court,  continue,  or  contrib- 
ute to  the  continuation' of ,  the  litiga- 
tion, and  after  heavy  costs  have  been 
incurred,  or,  perhaps,  after  he  makes 
the  discovery  that  his  defense  will 
be  unavailing,  then  for  the  first  time 
raise  the  objection  that  he  had  been 
improperly  sued,  without  security  for 
costs;  and  for  this  omission  have 
the  cause  repudiated.  Such  practice 
would  work  the  grossest  injustice." 

In  Cator  v.  Collins  (1876)  2  Mo. 
App.  225,  the  defendant  moved  on  the 
trial  to  dismiss  the  suit  for  want  of 
security  for  costs,  it  appearing  that 
the  plaintiff  was  a  nonresident.  In 
holding  the  refusal  of  the  trial  court 
to  grant  such  motion  to  be  correct,  the 
court  said:  "Obviously  the  person 
who,  as  attorney,  brings  a  suit  in  be- 
half of  a  nonresident,  without  filing 
an  undertaking  for  costs,  commits 
what  may  be  termed  aH  impropriety; 
but  it  is  one  which  has  been  so  long 
acquiesced  in  that  it  would  be  extreme- 
ly harsh  peremptorily  to  enforce 
against  him  the  extreme  consequences 
of  his  irregularity;  and  if  the  defend- 
ant, who,  of  course,  is  aware  of  the 
uonresidence  of  the  plaintiff,  con- 
tinues silent  until  the  cause  is  reached 
for  trial,  and  then  attempts  for  the 
first  time  to  exact  these  extreme  con- 


sequences, he  is  guilty  of  at  least  as 
great  an  impropriety,  and  will  have 
only  himself  to  blame  if  his  applica- 
tion be  treated  as  the  court  in  this  case 
treated  it." 

Similarly,  in  Wheelin  v.  Kertlc^ 
(1808)  Hardin  (Ky.)  540,  the  trial 
court  below  dismissed  the  suit  on  the 
motion  of  the  defendant  for  want  of 
security  for  costs,  the  motion  not  be- 
ing made  until  after  the  jury  were 
sworn.  In  holding  the  motion  to  have 
been  made  at  too  late  a  date,  the  court 
said :  ''We  are  also  of  opinion  that  the 
motion  to  dismiss  for  want  of  security 
came  too  late,  after  the  jury  was 
sworn,  and  that  it  ought  not  then  to 
have  been  heard  by  the  court.  The 
plaintiff  has  the  right  of  contesting 
the  fact  of  nonresiJence,  and  it  would 
give  the  defendant  a  most  unreason- 
able advantage  over  him  if  the  motion 
were  permitted  to  be  made  after  the 
jury  was  sworn,  when,  in  general,  the 
plaintiff  could  not  have  reasonable 
time  or  opportunity  of  making^  defense 
to  the  motion." 

The  question  was  raised  in  Miami 
Copper  Co.  v.  Strohl  (1913)  14  Ariz. 
410,  130  Pac.  605,  whether  the  right 
to  a  dismissal  for  failure  to  srive  se- 
curity had  been  waived  by  delaying 
the  motion  until  after  the  first  trial  of 
the  action,  in  which  the  jury  dis- 
agreed. The  court  made  an  order  re- 
quiring such  security,  but  the  plain- 
tiff filed  an  affidavit  alleging:  his  in- 
ability to  do  so.  The  defendant  ques- 
tioned the  sufficiency  of  the  showing 
made  by  the  plaintiff,  and  moved  to 
dismiss  the  suit  for  failure  to  comply 
with  the  order  of  the  court.  The  court 
held  that  the  motion  to  dismiss  was 
properly  denied,  as  the  defendant  had 
unduly  delayed  in  making  his  applica- 
tion for  security.  It  was  said:  "Un- 
der the  view  we  take  of  it,  the  sufS- 
ciency  of  the  showing  for  and  against 
the  giving  of  the  security  is  not  neces- 
sary to  determine.  On  the  proper 
showing,  the  defendant  may  require 
the  security  at  any  time  before  trial 
Ariz.  Rev.  Stat.  1901,  1  1551.  The  mo- 
tion for  the  security  was  not  made  un- 
til one  trial  of  the  cause  was  had. 
This,  we  think,  was  too  late,  .  .  . 
In  view  of  such  an  application  beiag 
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considered  a  personal  privilesre,  and 
being  looked  upon  with  disfavor  as 
dilatory,  it  behooves  the  defendant 
who  requires  the  security  to  bring  his 
application  clearly  within  the  terms  of 
the  statute.  .The  appellant  has  not 
done  so  in.  this  case/' 

«.  iiiijrtfciwHon  after  verdict. 

After  a  verdict  has  been  rendered, 
it  is  too  late  for  the  defendant  to  move 
for  a  dismissal  of  the  cause  because 
of  the  plaintiff's  failure  to  furnish  se- 
curity for  costs.  Thus,  in  Furnan  v. 
Harmao  (1823)  13  S.  C.  L.  (2  M'Cord) 
436,  when  the  case  was  called  for  trial, 
a  motion  was  made  for  a  nonsuit  on 
the  ground  that  security  for  costs 
had  not  been  given  within  the  time 
prescribed  by  an  order  of  court,  previ- 
ously made  for  that  purpose.  The  mo- 
tion was  overruled,  on  the  ground  that 
the  question  had  been  decided  at  a 
former  court,  but  it  was  said  obiter: 
"But  even  if  the  fact  were  otherwise, 
it  would  furnish  no  ground  for  setting 
aside  the  verdict.  There  is  no  law  in 
this  state  requiring  persons  residing 
out  of  the  state  to  give  security  for 
the  costs  when  they  bring  an  action  in 
our  courts.  It  is  merely  a  practice  in- 
troduced by  the  court  for  the  security 
of  the  defendant;  and  after  a  verdict 
has  been  obtained,  the  court  will  not 
set'  it  aside,  even  if  no  security  has 
been  given.  The  object  of  it  ceases 
as  soon  as  it  is  discovered  that  the 
plaintiff's  case  has  merits*  and  a  ver^ 
diet  has  been  obtained." 

So,  in  Grimball  v.  Mississippi  &  A. 
R.  Co.  (1844)  3  Smedes  &  M.  (Miss.) 
38,  wherein  a  rule  was  made  against 
the  plaintiff  in  the  lower  court,  for  se- 
curity .for  costs,  with  which  there  was 
no  compliance.  The  defendants  per- 
mitted the  case  to  go  to  trial  and 
judgment,  without  objection.  The 
court  hald  that  the  defendants'  want 
of  action  below  was  a  waiver  of  their 
right  to  a  dismissal  of  the  cause. 

In  Davies  v.  Graham  (1820)  2  A.  K. 
Marsh.  (Ky.)  540,  an  action  for  breach 
of  contract,  the  defendants  answered 
the  complaint,  alleging  fraud  and  de- 
ceit, to  whieh  the  plaintiffs  demurred, 
and  issue  being  joined,  judgment  was 
rendered  by  the  court  in  favor  of  the 
plaintiffs.     Subsequently  the  defend- 


ants moved  to  set  aside  the  judgment 
and  dismiss  the  suit  on  the  ground 
that  the  plaintiffs,  who  were  nonresi- 
dents, had  failed  to  give  security  for 
costs,  but  the  motion  was  overruled. 
It  was  held  that  the  requirement  had 
been  waived  by  neglecting  to  make  the 
motion  in  due  time,  the  appellate  court 
saying:  "With  respect  to  the  court's 
refusal  to  set  aside  the  verdict  and 
dismiss  the  suit,  it  need  only  be  re- 
marked that  the  application  came  too 
late  to  authorize  the  interposition  of 
the  court.  For  whilst  the  law  prop- 
erly guards  the  interests  of  the  defend- 
ant and  that  of  the  officers  of  the 
court,  by  requiring  the  nonresident 
plaintiff  to  give  bond  and  security  for 
cost,  it  would  be  a  palpable  violation 
of  the  established  rules  of  practice  to 
permit  the  defendant,  after  verdict 
against  him,  for  the  first  time  to  urge 
the  failure  to  give  bond  for  costs  as 
a  cause  for  overturning  the  verdict 
and  dismissing  the  suit." 

/.  Application  after  appeal*  ^ 

A  motion  for  the  dismissal  of  an 
action  for  failure  of  a  nonresident 
plaintiff  to  furnish  security  for  costs 
will  be  denied,  when  it  is  not  made 
until  after  an  appeal  has  been  taken. 

Alabama. — Duncan  v.  Richardson 
(1859)  34  Ala.  117. 

California. — Comstock  v.  Clemens 
(1861)  19  Cal.  77. 

Ulinois.— Ripley  v.  Morris  (1845)  7 
111.  381. 

Indiana.— Coffey  v.  Collier  (1859) 
12  Ind.  565. 

Kentucky. — Shelley  v.  Newport  Sav. 
Asso.  (1875)  11  Bush,  305. 

Massachusetts. — ^Whiting  v.  Hollis- 
ter  (1806)  2  Mass.  102;  Gilbert  v.  Nan- 
tucket Bank  (1809)  5  Mass.  97. 

Michigan. — Bay  City  v.  Bay  Circuit 
Judge  (1901)  126  Mich.  50,  85  N.  W. 
263. 

In  Bay  City  v.  Bay  Circuit  Judge 
(Mich.)  supra,  an  application  was 
made  for  an  order  requiring  a  circuit 
judge  to  vacate  an  order  refusing  to 
grant  a  dismissal  of  a  case  on  the  de- 
fendant's motion,  because  of  the  plain- 
tiff's failure  to  furnish  security  for 
costs.  The  suit  was  commenced  in 
April  of  one  year  and  the  judgment 
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was  reversed  in  May  of  the  year  fol- 
lowing. In  August  of  the  same  year 
the  motion  was  made  to  dismiss  the 
cause  because  of  the  plaintiff's  failure 
to  furnish  security  for  costs.  The 
court,  in  denying  the  application,  stat- 
ed that  the  motion  was  made  at  too 
late  a  day,  there  being  no  apparent 
excuse  for  the  delay. 

So,  in  Duncan  v.  Richardson  (Ala.) 
supra,  the  defendant  entered  .on  the 
trial  of  the  case  before  a  justice  of  the 
peace,  and  succeeded  in  establishing 
a  defense  on  the  merits.  After  the 
case  was  carried  by  appeal  to  an  in- 
termediate court,  he  moved  to  dismiss 
the  suit  because  of  the  failure  of  the 
plaintiff  to  give  security  for  costs.  It 
was  held  that  he  had  waived  his  right 
to  make  such  a  motion. 

Likewise,  in  Coffey  v.  Collier  (bid.) 
supra,  an  action  on  a  promissory  note, 
the  defendants  appeared  in  the  lower 
court  and  defended  the  action  unsuc- 
cessfully. On  appeal,  a  motion  was 
made  to  dismiss  the  cause  on  the 
ground  that  the  plaintiff  had  not  com- 
plied with  the  statutory  requirement 
that  nonresident  plaintiffs  should  fur- 
nish security  for  costs.  It  was  held 
that  the  defendant  had  waived  the  re- 
quirement. 

Similarly,  in  Whiting  v.  Hollister 
(1806)  2  Mass.  102,  the  original  writ 
was  not  indorsed,  as  required  by  stat- 


ute, and  at  a  subsequent  term  tbit 
plaintiff  obtained  leave  to  indorse  the 
writ.  On  appeal  the  defendant  moved 
to  dismiss  the  appeal  on  the  ground 
that  the  indorsement  had  not  been 
made  at  the  proper  time.  In  holding 
that  the  defendant  had  waived  the 
right  to  enforce  the  statatory  require- 
ment, the  court  said :  "This  provision 
[for  the  indorsement  of  the  writ]  was 
made,  for  the  security  of  the  defend- 
ant, which,  if  he  pleased,  he  might 
waive ;  and  if,  at  the  term  the  writ  is 
returned,  he  does  not  except  to  the 
want  of  an  indorser,  either  by  a  plea 
in  abatement,  or  perhaps  by  moving 
the  court  to  nonsuit  the  plaintiff,  he 
must  be  considered  as  having  waived 
the  security  provided  for  his  benefit** 
See  to  the  same  effect,  Gilbert  v.  Nan- 
tucket Bank  (1809)  5  Mass.  97. 

In  Shelley  v.  Newport  Sav.  Assa 
(1876)  11  Bush  (Ky.)  305,  under  a 
statute  which  gave  to  a  defendant  the 
unqualified  right  to  have  an  action 
dismissed  if  it  was  begun  by  a  non- 
resident without  giving  a  bond  for 
costs,  it  was  held  that  the  right,  like 
all  similar  rights,  could  be  waived, 
and  if  the  defendant  took  no  steps  to 
enforce  it  before  judgment*  the  de- 
fendant would  be  held  to  have  waived 
the  right,  and  could  not  raise  the  ques- 
tion for  the  first  time,  after  an  aiipeal 
to  the  court  of  last  resort.    £.  C.  B. 


STELLA  WINIFRED  HOLMES 

V. 

FRANK  A.  HOLMES,  Appt 

Iowa  Suprt^fie  Court -^  February  ISp  1919m 
(—  Iowa,  — ^  170  N.  W.  798.) 


Divorce  —  cruel  and  Inhnmaii  treatment  —  eommunicatins  venereal 

1.  Communicating  a  venereal  disease  to  one's  wife  is  within  a  statute 
allowing  a  divorce  for  cruel  and  inhuman  treatment. 
[See  vote  on  this  question  beginning  on  page  1540.] 
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—  effect  of  ezlBtaiee  of  dfaieafie. 

2.  The  mere  fact  that  a  wife  is,  aft- 
er marriage,  fdund  to  be  infected  with 
a  venereal  disease,  is  not  in  itself 
sufficient  to  justify  granting  her  a  di- 
vorce, but  her  case  must  be  supported 
by  negative  testimony  that  she  was 
not  exposed  in  any  manner  other  than 
through  her  husband. 

Evidence  —  communication  of  disease 

—  sufliciency. 

3.  That  a  man  communicated  ve- 
nereal disease  to  his  wife  may  be 
found  from  testimony  that  she  was 
chaste  and  not  affected  at  time  of 
marriage,  that  she  developed  the  dis- 
ease within  a  few  weeks  thereafter 
without  other  exposure  than  through 
her  husband,  and  that  he  was  circum- 
cised just  prior  to  the  marriage,  al- 
though he  denies  that  he  had  ever 
been  afflicted  with  the  disease. 


Divorce  —  knowingly  communicating 
disease. 

4.  A  man,  knowing  the  possibility 
of  communicating  vetfereal  disease  to 
his  wife  by  intercourse  with  her,  will, 
in  case  she  contracts  the  disease  from 
him,  be  held  to  have  communicated 
the  disease  to  her  knowingly  so  as  to 
entitle  her  to  a  divorce,  although  he 
hoped,  because  of  precautions  taken, 
to  avoid  such  result  from  his  act. 

I  See  9  R.  C.  L.  351.  J 

Courts  —  jurisdiction  —  action   for 
divorce. 

5.  Plaintiff's  residence  in  the  coun- 
ty in  which  an  action  for  divorce  is 
brought  at  the  time  the  action  is  com- 
menced, with  the  intention  then  to 
remain  permanently  in  that  county^ 
gives  the  courts  of  that  county  juris- 
diction under  a  statute  providing  that 
the  court  in  the  county  in  which 
either  party  resides  has  jurisdiction 
of  the  subject-matter  of  divorce. 

[See  9  R,  C.  L.  400,  403,  545.] 


Appeal  by  defendant  from  a  decree  of  the  District  Court  for  Fayette 
County  (Hobson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  secure 
a  divorce  because  of  alleged  cruel  and  inhuman  treatment.    Affiitned. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Ainsworth  &  Antes,  E.  R 
O'Brien,  W.  W.  Woolley,  and  Bailie  & 
Edson,  for  appellant : 

No  court  would  be  justified  in  find- 
ing a  defendant  guilty  of  cruel  and. 
inhuman  treatment  based  upon  the 
inference  of  such  guilt,  to  be  drawn 
simply  from,  the  fact  that  the  wife 
was  shown  to  have  been  infected 
with  a  venereal  disease  after  her  mar- 
riage, even  though  she  had  been 
shown  as  being  of  previously  chaste 
character  and  to  have  had  sexual  re- 
lations with  no  other  rnaii. 

Holthoefer  v.  Holthoefer,  47  Mich. 
260,  11  N.  W.  150;  Foss  v.  Foss,  12 
Allen,  26 ;  2  Bishop,  Marr.  Div.  &  Sep. 
8  1398;  Nelson,  Div.  &  Sep.  S  272;  N. 
V.  N.  8  Swabey  &  T.  234,  9  Jur.  N.  S. 
1203,  9  L.  T.  N.  S.  265;  Morphett  v. 
Morphett,  L.  R.  1  Prob.  &  Div.  702, 
38  L.  J.  Prob.  N.  S.  23,  19  L.  T.  N.  S. 
801,  17  Week.  Rep.  471;  Mount  v. 
Mount,  16  N.  J.  Eq.  162,  82  Am.  Dec. 
276;  Collett  v.  Collett,  35  Beav.  312, 
55  Eng.  Reprint,  916,  12  Jur.  N.  S. 
180,  14  L.  T.  N.  S.  94,  14  Week.  Rep. 
446;  Summerbell   v.  Summerbell,    37 


N.  J.  Eq.  617;  Mack  v.  Handy,  39  La. 
Ann.  491,  2  So.  181. 

This  charge  of  cruel  and  inhuman 
treatment  is  not  substantiated  unless 
it  appears  that  the  communication 
was  knowingly,  wilfully,  and  inten- 
tionally accomplished. 

Jones  V.  Jones,  Searle  &  S.  137 ;  Col- 
lett V.  Collett,  1  Curt.  Eccl.  Rep.  678; 
Abramowitas  v.  Abramowitz,  140  N.  Y. 
Supp.  275;  Anonymous,  17  Abb.  N.  C. 
231;  Hooe  v.  Hooe,  122  Ky.  590,  5 
L.R.A.(N.S.)  729,  92  S.  W.  317,  13 
Ann.  Cas.  214;  Morehouse  v.  More- 
house, 70  Conn.  420,  39  Atl.  516; 
Wagner  v.  Wagner,  80  Or.  256, 
166  Pac.  1037;  Ryder  v.  Ryder,  66 
Vt.  159,  44  Am.  St.  Rep.  833,  28  Atl. 
1029;  Carbajal  v.  Fernandez,  130  La. 
812,  58  So.  581;  Leach  v.  Leach,  — 
Me.  — ,  8  Atl.  349;  Rehart  v.  Rehart, 
—  Or.  — ,  25  Pac.  775;  Venzke  v. 
Venzke,  94  Cal.  225,  29  Pac.  499; 
McMahen  v.  McMahen,  186  Pa.  486,  41 
L.R.A.  802,  40  Atl.  796;  Smith  v. 
Smith,  171  Mass.  404,  41  L.R.A.  800, 
68  Am.  St.  Rep.  440,  50  N.  E.  933. 

Messrs.  E.  H.  Estey,  W.  B.  Inger- 
soil,  and  J.  R.  Bane  for  appellee. 
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Gaynor,  J.,  delivered  the  oinnion 
of  the  court : 

Plaintiff  and  defendant  were  mar- 
ried in  the  city  of  Oelwein,  in  this 
state,  on  the  5th  day  of  October, 
1916.  At  the  time  of  the  marriage 
plaintiff  was  residing  at  Minne- 
apolis, Minnesota,  and  the  defend- 
ant was  a  resident  of  Sioux  Cily, 
Iowa.  During  the  ten  days  fol- 
lowing their  marriage  they  visited 
the  cities  of  Cedar  Falls  and  Sioux 
City,  and  on  October  16th  returned 
to  Minneapolis,  where  plaintiff  for- 
merly resided.  Six  acts  of  copula- 
tion are  shown  to  have  taken  place 
during  this  time.  While  at  Sioux 
City,  one  Dr.  Lawrence  was  con- 
sulted concerning  the  condition  of 
the  plaintiff.  She  was  then  suffer- 
ing from  nausea,  a  symptom  of 
pregnancy.  The  evidence  shows 
that  nausea  may  follow  as  a  con- 
sequence within  that  time,  but  it 
is  of  rather  unfrequent  occurrence. 
On  her  return  to  Minneapolis  she 
immediately  consulted  one  Dr.  Ida 
MacKeen,  who  gave  her  electric 
treatments  and  manipulation,  but 
made  no  physical  examination  of 
her.  On  the  23d  of  October  she 
again  consulted  this  same  doctor, 
and  was  found  having  difficulty  in 
urination,  attended  with  scalding 
and  burning.  This  doctor  made  an 
examination  of  her,  and  found  her 
private  parts  inflamed  with  a  serous, 
sanguineous,  purulent,  profuse,  in- 
flammatory exudate,  attended  by  a 
discharge  of  pus  fr.om  the  urethra 
and  from  the  vagina.  The  doctor 
took  four  slides  of  the  exude  and 
made  four  smears  upon  the  slides. 
Two  of  the  slides  she  examined  un- 
der a  microscope,  and  found  the 
presence  of  gonococcus,  a  gonorrhea- 
producing  germ.  On  the  29th  day 
of  November  following  she  was  ex- 
amined by  Dr.  Emmons,  of  Burr 
Oak,  who  pronounced  her  trouble 
gonorrhea.  On  the  ISth  day  of  De- 
cember, 1916,  she  was  again  ex- 
amined by  Dr.  Alford,  of  Waterloo, 
who  said  that  he  noade  a  thorough 
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vaginal  examination,  to<dc  amears 
from  the  cervix  and  urethra,  and  ex- 
amined theoL  The  examination  dia- 
closed  that  she  waa  suffering  from 
gonorrheal  infection  of  the  urethra, 
also  of  the  cervix,  ulierua,  and  both 
Fallopian  tubes,  and  he  toeated  her 
for  that. 

The  testimony  discloses  that  be- 
fore the  marriage  the  plaintiff  was 
a  perfectly  healthy  woman,  and  her 
private  parts  in  normal  condition; 
that  within  less  than  two  weeks  aft- 
er her  marriage  she  was  suffering 
from  gonorrhea,  which  continued  to 
develop  until  it  reached  an  exagger- 
ated form  of  the  disease.  Her  con- 
tention is  that  the  defendant  know- 
ingly communicated  it  to  her.  On 
this  she  bases  her  right  to  a  divorce. 

The  authorities  are  uniform  that 
an  act  such  as  is 
complained  of  here, 
if  proven,  consti- 
tutes cruel  and  in- 
human treatment, 
under  the  statute, 
such  as  justifies  the  granting  of  a 
divorce.  The  holding  is  that  the 
communication  by  a  husband  of  a 
venereal  disease  to  his  wife,  know- 
ingly, is  good  and  sufficient  cause 
for  a  divorce,  and  is  cruelty  of  the 
most  flagrant  kind. 

However,  the  mere  fact  that  the 
wife  is  found  infected  with  this  dis- 
ease after  marriage  _e«ect  of 

is  not  in  itself  SUffi-   Jjlatenee  mt 

cient  to  justify  the  ■•**^" 
court  in  granting  a  divorce.  In  Hol- 
thoefer  v.  Holthoefer,  47  Mich.  260, 
643, 11  N.  W.  150,  it  is  said,  in  sub- 
stance,  that  the  evidence  from  the 
physician  and  nurses  attending  dis- 
closed that  the  complainant  was  af- 
flicted with  a  venereal  disease.  No 
charge  was  made  and  no  suspicion 
suggested  against  the  chastity  of 
the  complainant.  On  the  other 
hand,  there  is  no  evidence  against 
the  defendant  except  the  single  fact 
that  his  wife  was  found  to  be  dis- 
eased. If  it  were  impossible  that 
a  virtuous  wife  should  contract  such 
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a  disease  otherwise  than  from  the 
husbaiMl»  perhaps  the  facts  already 
stated  should,  under  the  circum- 
stances, be  sufficient  proof  of  his 
£uilt.  But  it  is  conceded  that  the 
wife  may  innocently  acquire  the  dis« 
ease  in  other  ways,  and  the  wife's 
case  must  be  supported  by  negative 
testimony  that  she  was  not  in  any 
manner  exposed. 

So  we  turn  our  attention  to  the 
evidence  touching  the  physical  con- 
dition of  the  defendant  prior  to  the 
marriage. 

Dr.  Ida  MacKeen  testified  that 
on  the  26th  or  27th  of  October  she 
informed  the  defendant  that  his 
wife  was  suffering  with  gonorrhea. 
The  defendant  said:  "My  God, 
where  did  she  get  it?"  The  doctor 
.replied:  "You  ought  to  know." 
He  answered  that  he  had  a  eugenic 
examination  prior  to  his  marriage 
to  know  that  he  was  absolutely  clean. 
The  doctor  replied  that  that  might 
be,  but  probably  somewhere  in  his 
long  life  he  had  contracted  a  germ 
that  might  have  remained  dormant 
or  quiescent,  and  on  finding  virgin 
soil  became  rejuvenated  and  she  was 
affected.  He  responded  by  saying 
that  he  was  infected  slightly  twenty- 
two  years  ago. 

Another  witness,  E.  H.  Farin, 
testified  that  he  overheard  a  con- 
versation between  the  defendant  and 
one  Fisher,  in  which  the  defendant 
told  Fisher  that  he  had  been  in 
to  Chicago  with  some  friends,  mak- 
ing the  rounds  of  the  sporting* 
houses;  told  of  a  number  of  dif- 
ferent stunts  that  the  girls  pulled 
off ;  heard  him  tell  about  a  visit  to 
New  York  city,  in  which  he  said 
that  he  made  the  rounds  of  the 
sporting  houses  and  had  a  good 
time.  This  conversation  occurred 
about  eighteen  years  ago. 

One  Davis  testified  that  in  August, 
1916,  about  two  months  before  the 
marriage,  he  saw  the  defendant  in 
a  roadhouse  with  women,  near  Sioux 
City,  but  had  no  conversation  with 
him.     The  place  was  considered  a 
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fast  place.  Defendant  was  then  un- 
der the  influence  of  liquor.  At  an- 
other time  he  heard  the  defendant 
tell  of  having  women  in  his  room 
at  a  hotel ;  heard  him  tell  about  par- 
ties with  ladies  in  the  hotel.  In 
1914  or  1915  the  witness  testifies 
that  Holmes  asked  him  about  a  pre- 
scription for  gonorrhea,  and  was 
told  that  one  Hecklin  had  a  recipe 
that  was  good  for  that.  The  wit- 
ness further  testified  that  about 
August  or  September,  1916,  defend- 
ant asked  him  where  he  could  find 
Hecklin ;  that  he  wanted  to  get'  that 
recipe. 

Hecklin  testified  that  he  met  the 
defendant  in  Sioux  City  with  Davis. 
Davis  asked  him  for  a  certain  pre- 
scription he  had  for  gonorrhea, 
and  wanted  to  know  if  a  friend 
could  get  a  copy.  He  told  him 
"Yes,"  and  he  gave  him  the  prescrip- 
tion. The  same  witness  testified 
that  afterwards,  in  the  Jackson 
Hotel  at  Sioux  City,  sometime  in 
September,  1916,  the  defendant 
asked  him  if  he  was  the  man  that 
gave  him  the  prescription  through 
Davis,  and  was  informed  that  he 
was,  but  that  he  had  lost  the  pre- 
scription. He  then  asked  the  de- 
fendant if  the  prescription  helped 
him,  and  he  said  "Yes,"  he  wanted 
to  get  it  filled  again;  that  he  saw 
him  at  the  roadhouse  at  the  .same 
time  Davis  testified  to,  sometime  in 
July,  1916. 

Dr.  Lawrence,  called  for  the  de- 
fendant, testified  that  on  September 
3d  preceding  the  marriage,  the  de- 
fendant came  to  him  and  told  him  he 
had  made  up  his  mind  to  have  an 
operation.  "I  knew  he  had  a  fistula 
before  that.  I  examined  him  at  that 
time  with  reference  to  the  operation 
for  fistula.  I  advised  him  to  be  cir- 
cumcised. I  told  him  that  he  would 
be  cleaner.  I  said  nothing  about  in- 
fection, and  never  thought  of  in- 
fection at  that  time  or  anything  of 
that  kind.  Germs  of  various  kinds 
may  get  under  the  foreskin.  I  made 
no  examination  at  that  time  to  deter- 
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mine  whether  he  had  gonorrhea  or 
not,  or  whether  he  ever  had  it.  I 
never  made  any  such  an  examination 
of  his  private  parts.  I  only  ex- 
amined him  for  the  purpose  of  cir- 
cumcision.   I'  circumcised  him  then.*' 

Defendant  was  asked  this  question 
concerning  the  circumcision : 

Didn't  you  tell  your  wife  you  had 
been  examined  to  see  that  you  were 
free  from  disease? 

A.  I  did  not.  I  told  her  I  had  a 
circumcision,  that  I  might  come  to 
her  a  clean,  perfect,  physical  man. 

The  defendant  denies  that  he  ever 
had  any  of  the  symptoms  of  gonor- 
rhea; denies  that  he  was  ever  ex- 
amined or  treated  for  gonorrhea  be- 
fore his  wife  accused  him  of  com- 
municating it  to  her ;  that  after  her 
accusation  he  was  examined  by 
several  physicians.  These  physi- 
cians testified  that  they  found  noth- 
ing to  indicate  that  he  ever  had  gon- 
orrhea. Defendant  denies  practi- 
cally all  the  matters  testified  to  by 
the  plaintiff's  witnesses  touching 
his  admissions  and  previous  conduct. 
It  is  true  some  of  the  witnesses 
against  him  do  not  come  with  very 
clean  records,  but  a  summing  up  of 
the  testimony  shows  these  facts,  we 
think,  fairly  well  established.  The 
plaintiff  is  a  pure,  virtuous  woman, 
and  never  copulated  with  anyone  but 
her  husband,  and  never  was  exposed 
to  gonorrheal  affection,  except  as  it 
may  be  found  in  these  acts  of  copu- 
lation; that  immediately  after  cop- 
ulation she  was  affiicted  with  gonor- 
rhea. The  defendant  was  about 
forty-two  years  of  age ;  had  traveled 
a  good  deal  over  the  country,  and 
visited  some  of  the  larger  cities; 
was  vigorous  physically,  and  had  on 
several  occasions  visited  sporting 
houses  and  consorted  with  lewd 
women,  and  at  some  time  during  his 
life  had  been  afflicted  with  gonor- 
rhea. The  testimony  further  shows 
that  one  may  carry  the  gonococci  in 
a  latent  form,  lying  dormant  some 
place  in  the  prostate  or  in  the  ure- 


thra or  some  of  the  sexual  organs, 
and  not  have  any  test  show  it;  that 
he  may  carry  it  for  several  years, 
and  that  he  may  communicate  it 
after  it  has  lain  apparently  dormant 
for  two  years.  Circumcision  is  not 
a  Christian  rite.  It  is  unusual  for 
Christian  men  to  be  circumcised. 
Even  among  those  who  consider  cir- 
cumcision proper,  it  is  performed 
in  the  early  life  of  the  child.  No 
doubt  circumcision  is  conducive  to 
cleanliness.  Christian  men,  how- 
ever, do  not  ordinarily  resort  to  cir- 
cumcision to  secure  cleanliness. 
Something  must  have  been  in  the 
mind  of  the  defendant,  or  in  the 
mind  of  his  physician,  at  the  time 
of  the  circumcision,  that  indicated 
that  there  were  unusual  conditions 
requiring  cleanliness  in  this  defend^ 
ant. 

The  record  discloses  that  the 
plaintiff  and  the  defendant  had  been 
acquainted  for  a  great  many  years, 
though  the  plaintiff  knew  nothing 
of  the  defendant's  habits  of  life.  He 
proposed  marriage  to  her  some  fif- 
teen years  before,  and  at  intervals 
thereafter,  but  had  been  either 
turned  down  or  laughed  down  by  the 
plaintiff.  At  least,  she  seems  not  to 
have  taken  his  proposition  seriously 
until  the  12th  day  of  August,  1916, 
when  the  engagement  to  marry  was 
entered  into.  Immediately  he  began 
to  clean  up.  Why  clean  up?  Why 
did  he  need  cleaning  up?  Why  was 
it  deemed  necessary  that  he  be  cir- 
cumcised that  he  might  present  him- 
self ''a  clean,  sound  man"  to  his 
wife  on  the  marriage  day  ?  He  says 
he  had  never  been  exposed  and  never 
had  been  affected  with  any  venereal 
disease.  Why,  then,  inunediately 
after  he  had  engaged  himself  to 
marry  this  plaintiff,  whose  hand  he 
had  so  long  sought  and  desired,  dM 
he  begin  to  clean  up?  Why  this  cir- 
cumcision? The  question  suggests 
the  answer — ^he  thought  he  n^ed 
cleaning  up ;  that  there  were  condi- 
tions that  required  remedying  be- 
fore   the    marriage    was    consuni- 
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mated.  This  cireumfitance  has  great 
probative  force,  both  on  his  condi- 
tion, and  his  knowledge  of  his  condi- 
tion, immediately  before  the  mar- 
riage. He  may  have  hoped  to  avoid 
the  effect  that  usually  follows  cop- 
ulation when  those  conditions  exist. 
It  was,  however,  a  reckless  and  wan- 
ton exposure  of  the  woman  to  con- 
sequences most  serious  to  her  life 
and  happiness.    We  think  the  two 

propositions  are  esr 
*^  mllSTciitioii     tablished,    to    wit: 

That  he  was  affect- 
ed with  gonorrhea 
at  the  time  of  the  marriage,  and 
communicated  it  to  his  wife;  and, 
second,  that  he  knowingly,  wantonly, 
and  recklessly  indulged  his  passion 

without    due    care 
kno'^Mir  ^OT  her  safety.     In 

diJJr"*******  Boardman  v.  Board- 
man,  L.  R.  1  Prob. 
&  Div.  233,  14  Week.  Rep.  1024 
(1866),  it  was  held  that,  if  the 
husband  knew  that  he  was  in  such 
a  state  of  health  that  having  con- 
nection with  his  wife  would  be  a 
reckless  act,  the  communication  of 
the  disease  would  amount  to  cruelty ; 
and  that  one  who  does  an  act  likely 
to  produce  injury,  and  the  injury 
follows,  cannot  excuse  himself  by 
saying  that  he  hoped  the  probable 
consequences  might,  by  some  pecu- 
liar good  fortune,  not  follow.  Or- 
dinarily, the  state  of  a  man's  health 
is  within  his  own  knowledge.  Here 
we  have  proof  that  the  state  of  his 
health  prior  to  the  marriage  was 
within  his  own  knowledge. 

In  Cook  V.  Cook,  32  N.  J.  Eq. 
476,  it  was  said:  ''If  a  husband, 
knowing  that  he  is  in  such  a  state 
of  health  that,  by  having  connection 
with  his  wife,  he  will  run  the  risk  of 
communicating  venereal  disease  to 
her,  recklessly  has  connection  with 
her,  and  thereby  communicates  the 
disease  to  her,  he  is  guilty  of  cruelty, 
and  the  presumption  is  that  he  knew 
his  own  state  of  health  and  the  prob- 
able result  of  the  connection.  .  .  . 
The  proof  of  the  wilfulness  of  the 
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act  may  reasonably  be  sought  in 
surrounding  circumstances,  in  the 
condition  of  the  husband,  and  the 
probabilities  of  the  thse" 

See  also  Carbajal  v.  Fernandez, 
130  La.  812,  58  So.  581 ;  Canfield  v. 
Canfield,  34  Mich.  619. 

We  find,  therefore,  that  the  plain- 
tiff's case  was  proven  by  that  degree 
of  evidence  which  the  law  requires, 
and  she  was  entitled  to  the  decree 
which  she  obtained. 

II.  It  is  contended,  however,  that 
the  court  had  no  jurisdiction  of  the 
parties  at  the  time  of  the  commence- 
ment of  this  suit  and  at  the  time  the 
decree  was  entered. 

It  will  be  noted  from  what  has 
been  said  before  that,  prior  to  her 
marriage,  the  plaintiff  resided  in 
Minneapolis,  Minnesota,  the  defend- 
ant in  Sioux  City,  Iowa;  that  soon 
after  the  marriage  they  moved  to 
Minnesota;  that  when  this  trouble 
arose  the  plaintiff  left  Minneapolis, 
took  all  her  furniture  with  her,  and 
moved  to  Oelwein,  and  took  up^her 
residence  with  her  uncle.  Judge 
Bane,  intending  never  to  live  with 
defendant  again.  She  came  to  Oel- 
wein about  the  2d  of  December. 
The  notice  of  this  action  was  served 
on  the  7th  of  December,  1916.  The 
showing  by  her  is  that  on  or  about 
the  2d  of  December,  as  soon  as  it 
became  certain  that  she  was  affiictei 
with  this  disease,  she  packed  up  her 
furniture  and  belongings  and  moved 
to  Oelwein,  Fayette  county,  arriv- 
ing there  the  same  day,  with  the 
full  intention  of  residing  there  and 
making  her  residence  in  that  coun- 
ty; that  her  father  and  mother  re^ 
sided  near  Westgate,  Fayette  coun- 
ty, until  her  father's  death,  in  1912; 
that  her  mother  resided  with  her 
in  Minneapolis  until  her  death.  She 
said  it  was  her  intention  to  reside  in 
Fayette  county,  where  she  could  look 
after  her  farm  in  that  county  near 
Westgate ;  that  she  had  no  intention 
to  make  any  other  place  her  home 
than  in  Fayette  county,  and  tiiat  her 
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presence  there  was  in  good  faith.  A 
motion  was  made  to  transfer  the 
cause  to  Woodbury  county.  This 
motion  was  overruled,  and  this  is 
assigned  as  error. 

Section  3171  of  the  Code  of  1897 
provides :  "The  district  court  in  the 
county  where  either  party  resides 
has  jurisdiction  of  the  subject* 
matter  of"  divorce.  Now  it  is  cer- 
tain that  no  length  of  time  is  neces- 
sary to  fix  the  residence  contem- 
plated by  this  statute.  The  very 
nature  of  the  action  shows  that  the 
rule  of  unity  of  domicil  does  not  ap- 
ply. The  length  of  time  is  not  con- 
trolling.   If,  at  the  time  the  action 


Courts— 


is  commenced,  the  plaintiff  is 
within  the  county 
in  which  the  divorce 
suit  is  instituted, 
with  the  intention 
then  to  permanently  remain  in  the 
county,  the  right  to  maintain  the 
action  in  that  county  is  complete. 
This  is  the  showing  here.  See  Syl- 
vester V.  Sylvester,  109  Iowa,  401, 
80  N.  W.  547. 

Upon  the  whole  record  we  think 
the  case  should  be,  and  is,  affirmed. 

Ladd,   Ch.   J.,   and   Preston  and 
Sievena,  JJ.,  concur. 

Petition  for  rehearing  denied  Mav 
21,  1919. 


ANNOTATION. 


Venereal  disease  as  ground  for  dhrorce  or  arniokiient  of  marriage. 


This  note  is  designed  to  supplement 
that  published  in  6  A.L.R.  at  page 
1016. 

While  the  reported  ease  (Holmbs 
v.  Holmes,  ante,  1534)  was  decided 
prior  to  the  writing  of  the  original 
note,  the  decision  therein  was  not  then 
final  because  of  the  pendency  of  a 
motion  for  a  rehearing.  It  is  held  in 
that  case  that  for  a  man,  having  rea- 
son to  believe  himself  to  be  afflicted 
with  a  venereal  disease,  to  have  mar- 
ital intercourse  with  his  wife  and 
communicate  the  disease  to  her,  is 
cruel  and  inhuman  treatment  entitling 
her  to  a  divorce.  See  in  this  connec- 
tion, Holmes  v.  Holmes  (1920)  — 
Iowa,  — ,  176  N.  W.  691,  wherein  the 
court  affirmed  a  decision  sustaining  a 
demurrer  to  a  petition  to  set  aside,  for 
fraud  and  perjury,  the  divorce  grant- 
ed in  the  reported  case. 

Apparently  the  only  other  recent 
case  passing  on  the  right  to  divorce 
because  of  one  of  the  spouses  con*- 


tracting  a  venereal  disease  is  Dowling 
v.  Dowling  (1920)  —  N.  J^Eq.  — ,  IW 
Atl.  39.  In  that  case  it  appeared  that 
both  spouses  had  the  disease  in  ques- 
tion, and  each  claimed  to  have  con- 
tracted it  from  the  other.  The  court 
held  that  the  evidence  was  insafficient 
to  show  that  the  wife  had  contracted 
the  disease  in  adulterous  intercourse, 
and  denied  the  prayer  of  the  husband 
for  a  divorce.  With  respect  to  the 
wife's  bill  for  a  divorce  for  adultery, 
based  on  the  theory  that  he  first  con- 
tracted the  disease,  the  court  held  that 
relief  was  barred  by  a  decree  against 
her  in  a  suit  wherein  she  sought  a 
divorce  on  the  claim  that  the  husband, 
by  infecting  her  with  the  disease, 
compelled  her  to  leiave  him,  and  was 
therefore  guilty  of  constructive  deser- 
tion. The  court  said  by  way  of  dic- 
tum: "Of  course,  if  she  contracted  a 
venereal  disease  from  him  she  was 
justified  in  leaving  him/'      W.  A.  S. 
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EX  PARTE  G.  W.  PATTERSON,  Appt 

ArkanMis  Supreme  Court  ^^yovemher  lO^  1913* 

(110  Ark.  94,  Idl  S.  W,  173.) 

Contempt  —  power  of  mayor  to  punish. 

A  mayor  acting  with  power  and  jurisdiction  of  a  justice  of  the  peace  can- 
not punish  for  contempt  not  committed  in  his  presence,  or  in  disobedience 
of  process,  unless  power  to  do  so  is  expressly  conferred  by  statute. 

[See  note  on  this  question  beginning  on  page    1548.] 


Appeal  by  petitioner  from  a  judgment  of  the  Circuit  Court  for  Searcy 
County  (Reed,  J.)  dismissing  his  petition  for  certiorari  to  review  a  judg- 
ment of  the  Mayor  of  the  town  of  Marshall,  adjudging  him  to  be  in  con- 
tempt of  court  for  publishing  in  a  newspaper  an  article  criticizing  the 
mayor  on  account  of  his  rulings  in  a  certain  case.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  Y.  Barr  for  appellant  contempt ;  but  by  statute  that  officer 

Mr.  Grover  C.  BratUm  for  appellee,     is  declared  to  be  a  conservator  of 


McCulloch;  Ch.  J.,  delivered  the 
opinion  of  the  court : 

Appellant,  G.  W.  Patterson,  was 
by  the  mayor  of  the  incorporated 
town  of  Marshall  adjudged  to  be  in 
contempt  of  court,  for  publishing  in 
a  newspaper  an  article  criticizing 
and  ridiculing  the  mayor  on  account 
of  his  rulings  in  a  certain  case, 
which  had  been  pending  in  his  court 
against  one  Lindsay,  for  alleged  vio- 
lation of  an  ordinance  of  the  town. 
The  case  against  Lindsay  had  been 
disposed  of  by  judgment  imposing  a 
fine,  which  had  been  paid,  and  the 
matter  was  thus  ended.  We  pass 
over  consideration  of  the  question 
raised  by  appellant  as  to  whether 
or  not  the  article  published  amount* 
ed  in  fact  to  contempt,  and  proceed 
to  the  initial  question  of  the  juris- 
diction of  the  mayor  of  an  incor« 
porated  town  to  punish  for  contempt 
not  committed  in  the  presence  of  the 
court,  or  in  disobedience  of  its  proc- 
ess. Appellant  applied  to  the  cir* 
cuit  court  for  certiorari  to  bring  up 
the  record,  which  was  done,  but  the 
court,  on  hearing  the  cause,  dis- 
missed the  petition,  and  an  appeal  to 
this  court  has  been  prosecuted. 

There  is  no  statute  in  this  state 
expressly  authorizing  the  mayor  of 
incorporated  town  to  punish  for 


the  peace  throughout  the  limits  of 
the  corporation,  with  "all  the  power 
and  jurisdiction  of  a  justice  of  the 
peace  in  all  matters,  civil  or  crim- 
mal,  arising  under  the  laws  of  the 
state,  to  all  intents  and  purposes 
whatever."  Kirby's  Dig.  §  5586. 
The  power  of  justices  of  the  peace 
to  punish  for  contempt  is  limited  by 
statute  to  misconduct  committed  in 
the  presence  of  the  court,  or  in  dis- 
obedience of  any  process  issued  by 
the  court  requiring  the  attendance  of 
a  witness.    Kirby's  Dig.  §  726. 

It  is  seen,  therefore,  that  there  is 
no  statutory  authority  to  punish  for 
contemptuous  conduct  committed 
other  than  in  the  presence  of  the 
court,  or  in  disobedience  of  the 
court's  process.  It  is  contended, 
however,  that  a  mayor  or  justice  of 
the  peace,  as  well  as  all  other  courts, 
possesses  inherent  power  to  punish 
for  contempt.  The  case  of  State  v. 
Morrill,  16  Ark.  384,  is  relied  on  in 
support  of  this  contention.  This 
question  was  not  raised  in  the  Mor- 
rill Case,  for  it  involved  the  ques- 
tion of  contemptuous  conduct  to- 
ward the  supreme  court 

It  seems  to  be  very  generally 
settled  at  common  law,  and  also  in 
this  country,  that  inferi<»r  courts  do 
not  possess  the  power,  in  the  absence 
of  statute  expressly  conferring  it, 
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of  punishing  for  contempt,  except 
that  committed  in  the  presence  of 
the  court,  or  in  disobedience  of  proc- 
ess. That  rule  is  stated  in  the 
Cyclopedia  of  Law,  vol.  9,  p.  28,  and 
numerous  authorities  cited  in  sup- 
port. 

The  case  of  Reg.  v.  Lefroy,  8  L. 
R.  Q.  B.  134,  involved  the  power  of 
the  county  court  to  punish  an  attor- 
ney for  contemptuous  conduct  com- 
mitted, not  in  the  presence  of  the 
court,  by  publishing  a  statement 
derogatory  to  the  judge  of  the  court. 
Chief  Justice  Cockbum,  delivering 
his  opinion  as  one  of  the  judges  on 
appeal,  said :  ''I  think  that  the  judge 
of  the  county  court  has  no  authority 
to  punish  for  contempt  not  com- 
mitted in  the  face  of  the  court.  It  is 
perfectly  true  that  it  is  laid  down 
by  authority,  and  reason  shows  the 
correctness  of  the  rule,  that  all 
courts  of  record  have  power  to  fine 
and  imprison  for  any  contempt  com- 
mitted in  the  face  of  the  court,  for 
the  power  is  necessary  for  the  due 
administration  of  justice,  to  prevent 
the  court  being  interrupted.  But 
it  is  quite  another  thing  to  say  that 
every  inferior  court  of  record  shall 
have  power  to  fine  or  imprison  for 
contempt  of  court,  when  that  con- 
tempt is  committed  out  of  court, 
as  the  writing  or  publication  of  ar- 
ticles reflecting  on  the  conduct  of  the 
judge.  There  are  other  remedies  for 
such  proceedings.  The  power  to 
conmiit  for  contempt  is  fully  gone 
into  by  Blackstone  and  Hawkins; 
but,  though  this  power  is  recognized 
in  the  superior  courts,  it  is  nowhere 
said  that  an  inferior  court  of  record 
has  any  power  to  proceed  for  con- 
tempt out  of  court ;  and  there  is  an 
obvious  distinction  between  the  su- 
perior courts  and  other  courts  of 
record.  ...  No  case  is  to  be 
found  in  which  such  a  power  has 
ever  been  exercised  by  an  inferior 
court  of  record,  or,  at  all  events, 
upheld  by  a  decision  of  the  superior 
courts." 

Mr.  Rapalje,  in  his  work  on  Con- 
temptt  §  4,  says:  "The  power  to 
punish  by  commitment  for  contempt 
is  a  power  belonging  only  to  judges 


of  certain  courts,  and  does  not  arise 
from  the  mere  exercise  of  judicial 
functions.  The  power,  so  far  as  it 
may  be  exercised  by  judicial  ofllcers, 
is  an  incident  to  a  court,  belonging 
alike  to  civil  and  criminal  jurisdic- 
tions, but  not  extending,  at  the  com- 
mon law,  below  such  as  are  courts  of 
record  recognized  by  the  conunon 
law.'' 

The  same  rule  is  stated  in  another 
textbook  on  the  subject,  where  it 
is  said  that  ''the  jurisdiction  of  in- 
ferior courts  of  record  (such  as  a 
court  of  quarter  sessions,  the  may- 
or's court,  and  a  county  court)  is 
confined  to  such  contempts  as  are 
perpetrated  in  facie  curise,  and  does 
not  extend  to  such  as  are  conunitt^ 
out  of  court,  unless  by  virtue  of  some 
statutory  enactment."  Oswald,  Con- 
tempt of  Court,  p.  11. 

In  a  well-considered  opinion  of 
the  New  Jersey  supreme  court  we 
find  the  law  on  this  subject 
thoroughly  reviewed,  and  the  doc- 
trine is  shown  to  be  well  established 
that,  in  the  absence  of  statute,  the 
power  to  punish  for  contempt  is  not 
possessed  by  inferior  courts  not  of 
record,  except  for  contemptuous 
'conduct  committed  in  the  presence 
of  the  court,  or  in  disobedience  of 
its  process.  That  case  involved  the 
power  of  the  recorder  of  a  munici- 
pality to  punish  for  contempt.  The 
learned  judge  delivering  the  opinion 
in  that  case  said :  "To  punish  by  a 
commitment  for  contempt  is  a  power 
belonging  only  to  judges  of  certain 
courts,  and  does  not  arise  from  the 
mere  exercise  of  judicial  functions. 
.  .  .  That  power,  so  far  as  it  ma3* 
be  exercised  by  judicial  officers,  is 
an  incident  to  a  court,  belonging 
alike  to  courts  of  civil  and  criminal 
jurisdictions,  but  not  extending,  at 
the  common  law,  below  such  as  are 
courts  of  record  recognized  in  the 
common  law.  The  general  doctrine 
of  the  English  law  is  that  all  courts 
of  record  may  fine  or  imprison  for 
contempts  in  the  face  of  the  court. 
...  A  power  to  fine  or  imprison  in 
such  cases,  although  necessary  for 
the  proper  discharge  of  the  duties 
of  a  court  not  of  an  inferior  juris- 
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diction,  and  for  the  maintenance  of 
its  independence  and  dignity,  should 
not  belong  to  all  persons,  bodies,  or 
tribunals  who  may  have  a  judicial 
duty  to  perform.  The  common  law 
wisely  did  not  recognize  it  in  courts 
below  those  of  record ;  and  we  would 
be  doing  violence  to  the  liberty  of 
the  citizen  to  encourage  its  existence 
in  any  of  our  own  courts,  except 
those  that,  in  their  very  nature, 
.  .  .  are  courts  of  record,  with 
jurisdictions  not  beneath  the  char- 
acter of  those  so  treated  in  the  com- 
mon law."  Re  Kerrigan,  33  N.  J.  L. 
344. 

It  is  insisted  by  counsel  for  the 
municipality,  while  conceding  the 
general  doctrine  thus  stated,  that  it 
does  not  apply  to  justices  of  the 
peace  and  mayors  in  this  state,  be- 
cause their  creation  is  expressly  au- 
thorized by  the  Constitution  of  the 
state.    We  do  not  see  the  force  of 
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that  distinction,  because  it  is  merely 
a  question  of  the  legal  existence  of 
the  court,  whether  created  by  ex- 
press constitutional  authority  or 
merely  by  legislative  authority. 

The  reason  for  the  rule  at  all 
times  has  been  that  inferior  courts 
not  of  record  do  not  possess  such 
power,  unless  expressly  granted  to 
it  by  the  lawmakers.  The  courts 
will  not  construe  the  law  to  grant 
such  inherent  power  to  courts  of 
that  class. 

The  mayor  being  without  jurisdic- 
tion to  punish  for  co«tcmpt- 

the  alleged  COntemp-    power   of   mayor 

tuous  conduct  speci-  **  »'■■•••»• 

fied  in  the  information  filed  before 
him,  the  judgment  rendered  against 
appellant  was  void,  and  should  have 
been  quashed  by  the  circuit  court. 
The  judgment  of  the  Circuit  Court 
is,  therefore,  reversed,  and  the 
Mayor's  judgment  is  quashed. 


Aimotatioii. 


What 


courts  or  officers  kavo  power  to  punish  for  contempt* 


I.  In  general,  1544. 
H.  Particular  courts; 

a.  Federal  courts: 

1.  In  general,  1645. 

2.  Circuit  and  district  courts, 

1546. 

3.  Court  of  claims,  1647. 

4.  Court-martial,  3547. 

5.  Courts  of  District  of  Colum* 

bia: 

(a)  Supreme  court,  1547. 

(b)  Juvenile  court,  1548. 

(c)  Justice  of  the  peace, 

1648. 

b.  State  courts: 

1.  In  general,  1548. 

2.  Courts  of  last  resort,  1549. 

3.  Intermediate  appellate 
courts,  1550. 

4.  Courts     of     chancery     or 
equity,  1551. 

5.  Probate  or  surrogate  courts, 

1551. 

6.  Circuit  courts,  1553. 

7.  District  courts,  1566. 

8.  Superior  courts,  1568. 

9.  Courts   of   common   pleas, 
1560. 

10.  County  courts,  1661. 

11.  Municipal   or   city   courts, 
1562. 


II.  b— continued. 

12.  Police  courts,  1564. 

13.  Justices  of  the  peace,  1566. 
c.  British  courts: 

1.  England: 

(a)  High  court  of  justice, 

1670. 

(b)  King's  bench,  1570. 

(c)  Court  of  assize,  1670. 

(d)  Court   of    nisi    prius, 

1570. 

(e)  Court  of  general  jail 

delivery,  1570. 

(f )  County  court,  1570. 
(fir)  Quarter  sessions,  1571. 
(h)  Justice  of  the  peace, 

1571. 
(i)  Leet,  1671. 

2.  Ireland: 

(a)  Court  of  assize,  1671. 
8.  Canada: 

(a)  Supreme  court,  1571. 

(b)  Queen's  bench,  1671. 

(c)  Superior  court,  1671. 

(d)  Division  court,  1672. 

(e)  County  court,  1672. 

(f)  Justice  of  the  peace, 

1672. 

(g)  Police        magistrate, 

1572. 
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n.  c— continued. 

4.  Coloniea: 

(a)  Supreme  court  of  civil 

justice     of     British 
Guiana,  1572. 

(b)  Recorder's     court     of 

Sierra  Leone,  1572. 
in.  Officers  and  boards: 

a.  Mayor,  1573. 

b.  Notary,  1574. 

c.  Referee: 

1.  In  bankruptcy,  1575. 


III.  c — continued. 

2.  In    supplementary    proceed* 

ings,  1576. 

3.  Other  referees,  1576. 

d.  Commissioner: 

1.  United    States    oommission- 

ei*s,  1577. 

2.  Other  commissioners,  1578. 

e.  Grand  jury,  1579. 

f.  Boards,   1580. 

g.  Miscellaneous,  1581. 


Scope. 

This  annotation  is  confined  in  the 
main  to  cases  that  expressly  discuss, 
or  at  least  decide,  the  question  wheth- 
er the  court  or  officer  had  power  to 
punish  for  contempt,  to  the  exclusion 
of  cases  in  which  the  power  was  as- 
sumed and  the  question  was  as  to 
whether  or  not  the  particular  acts  or 
conduct  amounted  to  contempt.  The 
acts  or  conduct  of  which  the  contempt 
was  predicated  have  been  referred  to 
merely  as  indicating  the  character  or 
kinds  of  contempt  to  which  the  power 
of  the  court  or  officer  extends,  and  not 
at  all  for  the  purpose  of  showing  what 
does  or  does  not  amount  to  contempt. 

This  note  does  not  include  cases 
treating  of  the  power  of  the  legisla- 
ture, or  committees  thereof,  to  punish 
for  contempt;  nor  the  power  of  one 
court  to  punish  contempts  against 
another;  nor  a  superior  court's  power 
to  punish  inferior  courts,  nor  the  pow- 
er of  a  judge  in  chambers  or  vacation 
to  punish  for  contempt.  The  quesgtion 
as  to  the  punishment,  e.  g.,  fine  or  im- 
prisonment, that  may  be  imposed,  is 
also  beyond  the  scope  of  the  note. 

/.  In  general. 

Constitutional  courts,  i.  e.,  courts 
created  by  the  Constitution,  have  in- 
herent power,  independently  of  stat- 
ute, to  punish  for  contempt,  of  which 
power  they  cannot  be  deprived  by  the 
legislature,  in  the  absence  of  a  consti- 
tutional provision  authorizing  it;  but 
the  power  to  punish  contempts  can  be 
withheld,  or  taken  from  statutory 
courts  by  the  legislature,  whose  crea- 
tures they  are,  Wyatt  v.  People 
(1892)  17  Colo.  252,  28  Pac.  961;  Peo- 
ple V.  Gilbert  (1917)  281  111.  619,  118 
N.  E.  196;  Drady  v.  District  Ct.  (1905) 


126  Iowa,  345,  102  N.  W.  115;  State 
ex  rel.  Coleman  v.  Rose  (1906)  74  Kail 
260,  85  Pac.  803;  Chicago,  B.  &  Q.  R. 
Co.  V.  Gildersleeve  (1909)  219  Mo.  170. 
118  S.  W.  86,  16  Ann.  Cas.  749;  Ex 
parte  Sullivan  (1914)  10  Okla.  Crim. 
Rep.  465,  138  Pac.  815,  Ann.  Cas. 
1916A,  719;  Carter  v.  Com.  (1899)  96 
Va,  791,  45  L.R.A.  310,  32  S.  E.  780,  11 
Am.  Crim.  Rep.  308;  State  v.  Frew 
(1884)  24  W.  Va.  416,  49  Aol  Rep.  257. 

A  superior  court  of  general  jurisdic- 
tion has  inherent  power  to  punish  con- 
tempts. Bums  V.  Superior  Ct.  (1903) 
140  Cal.  1,  73  Pac.  597;  McDousrall  v. 
Sheridan  (1913)  23  Idaho^  191,  128 
Pac.  954;  Rucker  v.  State  (1908)  170 
Ind.  635,  85  N.  E.  356;  Re  Ellison 
(1914)  "256  Mo.  378,  165  S.  W.  987; 
State  V.  Markuson  (1895)  5  N.  D.  147, 
64  N.  W.  934;  Re  Evans  (1913)  42 
Utah,  282,  130  Pac.  217. 

But  inferior  courts  of  limited  juris- 
diction have  only  statutory  power,  ex- 
eefyt,  perhaps,  as  to  contempts  commit- 
ted in  the  face  of  the  court.  Re 
Monroe  (1891)  46  Fed.  52;  Famham 
v.  Colman  (1905)  19  8.  D.  342, 1  L.R.A. 
rN.S.)  1135,  117  Am.  St.  Rep.  944,  103 
N.  W.  161,  9  Ann.  Cas.  314. 

The  power  to  punish  for  contempt  is 
inherent  in  courts  of  record.  State  v. 
Uowell  (1908)  80  Conn.  668,  125  Am. 
St.  Rep.  141,  69  Atl.  1057,  13  Ann.  Cas. 
501;  Flannagran  v.  Jepson  (1916)  177 
Iowa,  393,  L.R.A.1918E,  548,  158  N.  W. 
641;  Morrison  v.  McDonald  (1842>  21 
Me.  550;  Langdon  v.  Judge  of  Wayne 
Circuit  Ct.  (1889)  76  Mich.  358,  43  N. 
W.  310;  State  ex  rel.  Metcalf  v.  Dis- 
trict Ct  (1916)  52  Mont  46,  L.R.A. 
1916F,  132,  155  Pac.  278,  Ann.  Cas. 
1918A,  985;  Hawes  v.  State  (1895)  46 
Neb.  149,  64  N.  W.  699;  Re  Merrill 
(1917)  88  N.  J.  Eq.  261,  102  Atl.  400; 
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Cre83  V.  State  X1918)  14  Okla.  Grim. 
Rep.  621,  173  Pac.  854;  Re  Taber 
(1900)  18  S.  D.  62,  82  N.  W.  398; 
State  ex  rel.  Nicomen  Boom  Co.  v. 
North  Shore  Boom  &  Driving  Co. 
(1909)  55  Wash.  1,  103  Pac.  426,  107 
Pac.  196. 

Appellate  courts  have  inherent 
power  to  punish  for  contempt.  The 
fact  that  an  appellate  court  has  no 
jurisdiction  to  examine  witnesses  does 
not  take  away  its  power  to  punish  in- 
direct contempts.  State  v.  Anderson 
(1915)  6  Tenn.  C.  C.  A.  1. 

Courts  of  equity  have  the  same  pow* 
-er  as  courts  of  law  to  punish  eon- 
'tempts.  Kirk  v.  Milwaukee  Dust 
Collector  Mfg.  Co.  (1885)  26  Fed.  501; 
Howard  v.  Durand  (1867)  36  Ga.  846, 
91  Am.  Dec.  767;  Rudd  v.  Rudd  (1919) 
184  Ky.  400,  214  S.  W.  791;  Cart- 
wright's  Case  (1873)  114  Mass.  230; 
Re  Merrill  (1917)  88  N.  J.  Eq.  261,  102 
Atl.  400;  Rowley  v.  Feldman  (1903) 
84  App.  Div.  400,  82  N.  Y.  Supp.  679, 
13  N.  Y.  Anno.  Cas.  173;  Smith  v. 
Smith  (1918)  81  W.  Va.  761,  —  A.L.R. 
— ,  95  S.  E.  199. 

Civil  courts,  though  without  crim- 
inal jurisdiction,  have  power  to  punish 
criminal  contempts,  since  a  proceed- 
ing for  criminal  contempt  is  not  a 
criminal  prosecution.  Merchants' 
Stock  &  Grain  Co.  v.  Board  of  Trade 
(1912)  120  C.  C.  A,  582,  201  Fed,  80; 
Middlebrook  v.  State  (1876)  43  Conn. 
257,  21  Am.  Rep.  650;  State  v.  Howell 
(1908)  80  Conn.  668,  125  Am.  St.  Rep. 
141,  69  Atl.  1057,  13  Ann.  Cas.  501; 
Smith  V.  State  (1915)  12  Okla.  Crim. 
Rep.  513,  159  Pac.  941. 

//.  Partiottlar  ootii*f9. 

a.  Ffderal  courts^ 
J.  In  general. 

Under  the  Judiciary  Act  of  Septem- 
ber 4,  1789,  chap.  20,  §  17,  the  courts 
of  the  United  States  were  given  power 
to  punish  by  fine  or  imprisonment,  at 
the  discretion  of  the  court,  all  con- 
tempts of  their  authority  in  any  cause 
or  hearing  before  them.  This  power 
was  exercised  until  the  passage  of  the 
Act  of  March  2,  1831,  which  limited 
this  power  of  the  Federal  courts,  and 
prescribed  the  cases  in  which  it  might 
be  exercised.    This  act  became  §  725 


of  the  United  States^Revised  Statutes, 
and  §  725  was  re-enacted  without 
change  in  §  268  of  the  Judicial  Code, 
Act  of  March  3,  1911,  chap.  231,  36 
Stat,  at  L.  1163,  Comp.  Stat.  §  1245, 
5  Fed.  Stat.  Anno.  2d  ed.  p.  1009.  Sec- 
tion 268  of  the  Judicial  Code  provides 
as  follows:  'The  said  courts  shall 
have  power  to  impose  and  administer 
all  necessary  oaths,  and  to  punish  by 
fine  or  imprisonment,  at  the  discretion 
of  the  court,  contempt  of  their  author- 
ity: Provided,  That  such  power  to 
punish  contempts  shall  not  be  con- 
strued to  extend  to  any  cases  except 
the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers 
of  said  court  in  their  official  transac- 
tions, and  the  disobedience  or  resist- 
ance by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  any  other  per- 
son to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said 
court."  Ex  parte  Buskirk  (1896)  18 
C.  C.  A.  410,  25  U.  S.  App.  613,  72  Fed. 
14;  Boyd  v.  Glucklich  (1902)  63  C.  C. 
A.  451,  116  Fed.  131;  Cuyler  v.  At- 
lantic &  N.  C.  R.  Co.  (1904)  131  Fed. 
95. 

This  statutory  provision,  in  terms, 
applies  to  all  the  Federal  courts; 
whether  it  can  be  held  to  limit  the 
authority  of  the  Supreme  Court,  which 
derives  its  existence  and  powers  from 
the  Constitution,  may,  perhaps,  be  a 
matter  of  doubt,  but  that  it  applies  to 
the  circuit  and  district  courts  there 
can  be  no  question.  These  courts  were 
created  by  act  of  Congress.  Their 
powers  and  duties  depend  upon  the 
act  calling  them  into  existence,  or  sub- 
sequent, acts  extending  or  limiting 
their  jurisdiction.  Ex  parte  Robinson 
(1873)  19  Wall.  505,  22  L.  ed.  205; 
Cuyler  v.  Atlantic  &  N.  C.  R.  Co.  supra. 

The  power  of  the  courts  of  the  Unit- 
ed States  to  punish  for  contempt  and 
imprison  for  nonpayment  of  money 
judgments  is  circumscribed  and  con- 
trolled by  the  laws  of  the  states,  and 
where,  by  the  laws  of  a  state,  proceed- 
ings cannot  be  had  as  for  a  contempt 
for  the  nonpayment  of  money  ordered 
by  the  couri;  to  be  paid,  when  the  pay- 
ment can  be  enforced  by  execution,  an 
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order  of  a  Federal  court,  made  in  the 
pro^rress  of  a  cause,  of  the  charact<%r, 
in  substance,  of  a  judgment  or  decree 
for  the  payment  of  money,  cannot  be 
enforced  upon  the  theory  that  disobe- 
dience is  a  contempt.  Mallory  Mfg. 
Co.  V.  Fox  (1884)  20  Fed.  409. 

2.  Vivcuit  and  iliHlrivi  ftouHn, 

The  circuit  court  had  power  to  pun- 
ish for  contempt  the  following  acts  or 
omissions : 

—  refusal  of  clerk  of  court  to  pay 
over  money  due  from  him  in  his  offi- 
cial capacity,  Re  Pitman  (1852)  1 
Curt.  C.  C.  186,  Fed.  Cas.  No.  11,184; 

—  neglect  to  attend  court  as  witness 
after  having  been  duly  subpcenaed,  Re 
Ellerbe  (1882)  4  McCrary,  449,  13 
Fed.  630; 

—  forcible  resistance  in  presence  of 
court  to  lawful  order.  Ex  parte  Terry 
(1888)  128  U.  S.  289,  32  L.  ed.  405,  9 
Sup.  Ct  Rep.  77; 

—  violation  of  injunction,  Mer- 
chants' Stock  &  Grain  Co.  v.  Board  of 
Trade  (1912)  120  C.  C.  A.  582,  201 
Fed.  30; 

—  perjury  on  the  witness  stand,  Re 
Ulmer  (1913)  208  Fed.  461. 

But  it  was  held  in  Ex  parte  Poulson 
(1835)  Fed.  Cas.  No.  11,350,  that  the 
Act  of  March  2,  1831,  took  away  from 
the  circuit  court  the  power  to  punish 
for  contempt  the  publishing  of  articles 
relating  to  a  pending  suit,  or  to  the 
suitors  therein. 

In  United  States  v.  Holmes  (1842)  1 
Wall.  Jr.  1,  Fed.  Cas.  No.  15,383,  the 
judge,  on  taking  his  seat,  refused  to 
allow  reporters  to  enter  the  court 
room,  except  on  condition  of  suspend- 
ing all  publication  until  after  the  con- 
clusion of  the  trial,  stating  that  the 
court  had  power  to  regulate  the  ad- 
mission of  persons  to  the  court  room, 
although  it  no  longer  had  the  power  to 
punish  for  contempt  the  publication  of 
testimony  pending  the  trial,  since  the 
enactment  of  the  Act  of  March  2, 1831. 

The  circuit  court  had  no  power  to 
punish  as  for  contempt  the  violation 
of  a  stipulation  made  by  the  attorneys 
of  the  parties  in  open  court,  or  the 
disobedience,  before  its  entry,  of  an 
order  nunc  pro  tunc.  Ex  parte  Bus- 
kirk  (1896)  18  C.  C.  A.  410,  25  U.  S. 
App.  613,  72  Fed.  14. 


The  power  of  the  circuit  court  at 
common  law  to  punish  as  for  a  con- 
tempt a  misstatement  of  its  own  de- 
cision was  taken  away  by  §  725  of  the 
United  States  Revised  Statutes  Comp. 
Stat.  §  1245,  because  it  is  within  none 
of  the  exceptions  contained  in  the  pro- 
viso. Asbestos  Shingle  Slate  & 
Sheathing  Co.  v.  H.  W.  Johns-Manville 
Co.  (1911)  189  Fed.  610. 

The  circuit  court  was  abolished  and 
its  powers  transferred  to  the  district 
court,  by  the  Judicial  Code,  enacted 
March  3,  1911,  §§  289,  291,  36  Stat, 
at  L.  1087,  chap.  231,  Comp.  Stat.  §§ 
1266,  1268,  5  Fed.  Stat.  Anno.  2d  ed. 
pp.  1082,  1083. 

The  district  court  has  power  to 
punish  for  contempt  the  following 
acts: 

—  disobedience  of  habeas  corpus 
commanding  one  to  produce  bodies  of 
colored  persons  claimed  as  slaves, 
Williamson's  Case  (1855)  26  Pa.  9,  67 
Am.  Dec.  374; 

—contempt  by  offer  of  money  to 
witness,  while  in  witness  room  or 
hallway  of  court  room,  to  deter  him 
from  testifying,  Re  Sabin  (1889)  131 
U.  S.  267,  33  L.  ed.  150^  9  Sup.  Ct.  Rep. 
699; 

—  assault  upon  court  officer  while 
yet  in  office,  induced  by  his  perform- 
ance of  duty  in  a  past  case,  Ex  parte 
McLeod  (1903)  120  Fed.  130; 

—  attempt  to  corrupt  jurors  expect- 
ed to  be  called  upon  criminal  prosecu- 
tion, Kirk  v.  United  States  (1911)  112 
C.  C.  A.  531,  192  Fed.  273; 

—  statement  by  attorney  in  address 
to  jury  that  he  does  not  expect  them 
to  render  a  verdict  in  his  client's  fa- 
vor, even  if  the  evidence  warrants  it. 
Re  Maury  (1913)  123  C.  C.  A.  642,  205 
Fed.  626; 

—  publication  of  newspaper  articles 
in  reference  to  pending  action,  tend- 
ing and  intended  to  provoke  public 
resistance  to  an  injunctional  order,  if 
one  should  be  made,  and  constituting 
an  attempt  to  intimidate,  or  at  least 
unduly  influence,  the  district  judge  in 
making  his  decision,  Toledo  Newspa- 
per Co.  V.  United  States  (1916)  150 
CCA.  636,  237  Fed.  986; 

—  publication  in  newspaper  of  ar- 
ticle   pending    criminal    prosecution^ 
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containing  statements  prejudicial  to 
defendant,  Re  Independent  Pub.  Co. 
( 1917)  L.R.A.1917E,  703,  153  C.  C.  A. 
535,  240  Fed.  849,  Ann.  Gas.  1917C, 
1084. 

But  it  is  held  in  Guyler  v.  Atlantic 
&  N.  C.  R.  Co.  (1904)  131  Fed.  95,  that 
the  district  court  has  no  power  to 
punish  for  contempt  an  editor  of  a 
daily  newspaper,  who  published  an 
editorial  criticizing  the  conduct  of  the 
court  in  appointing  a  receiver  in  a 
pending  action,  and  reflecting  on  the 
official  integrity  of  the  court,  because 
the  misbehavior  of  the  editor  was  not 
in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  the  administra- 
tion of  justice. 

The  district  court  has  no  power  to 
punish  for  contempt  a  grand  juror 
who  discloses  the  evidence  upon  which 
an  indictment  was  founded,  after  the 
grand  jury  has  been  iinally  discharged. 
Atwell  V.  United  States  (1908)  17 
L.R.A.(N.S.)  1049,  89  C.  C.  A.  97,  162 
Fed.  97,  15  Ann.  Cas.  253. 

As  a  court  of  bankruptcy,  the  dis- 
trict court  has  power  to  punish  for 
contempt  a  bankrupt  who  fails  to  turn 
over  to  his  trustee,  when  ordered, 
property  in  his  possession  belonging 
to  the  bankrupt  estate.     Re  Purvine 

(1899)  37  C.  C.  A.  446,  96  Fed.  192; 
Ripen   Knitting   Works   v.    Schreiber 

(1900)  2  N.  B.  N.  Rep.  899,  101  Fed. 
810. 

And  in  Boyd  v.  Glucklich  (1902)  53 
C.  C.  A.  451,  116  Fed.  131,  holding  that 
a  court  of  bankruptcy  cannot  punish 
for  contempt  the  failure  of  a  bankrupt 
to  comply  with  an  order  to  deliver 
property  to  his  trustee,  when  such 
property  is  not  in  the  bankrupt's  pos- 
session or  under  his  control,  it  is  said 
by  the  court  that  §  41  of  the  Bankrupt- 
cy Act  does  not  invest  courts  of  bank'- 
ruptcy  with  broader  and  larger  powers 
to  punish  for  contempt  than  are  pos- 
sessed by  other  United  States  courts; 
that  this  section  does  not,  in  express 
terms,  confer  on  the  court  of  bank- 
iiiptcy  the  power  to  punish  for  con- 
tempt; that  the  reference  to  the  power 
to  punish  for  contempt  in  §  41  was 
not  to  confer  the  power  on  the 
court  of  bankruptcy,  but  was  to 
make  it   plain   that   the   power   was 


not  conferred  on  referees  in  bank- 
ruptcy, and  to  confer  the  power  on 
the  judge  of  the  court  of  bankrupt- 
cy, who  could  not  exercise  the  power  in 
the  absence  of  the  statute  expressly 
conferring  it;  that  no  new  or  enlarged 
jurisdiction  is  conferred,  and  no  pow- 
er to  impose  a  punishment  which 
might  not  rightly  and  lawfully  be  im- 
posed, on  a  similar  state  of  facts,  by 
any  other  United  States  court;  and 
that  any  act,  matter,  or  thing  which 
any  United  States  court  may  punish 
as  a  contempt  may  be  punished  as  such 
by  a  court  of  bankruptcy,  and  any  act, 
matter,  or  thing  which  cannot  be  pun- 
ished as  a  contempt  by  other  United 
States  courts  cannot  be  punished  as 
such  by  a  court  of  bankruptcy. 

3,  Court  of  elainis. 

It  appears  from  the  case  of  Elting 
V.  United  States  (1892)  27  Ct.  01.  158, 
that  the  United  States  court  of  claims 
has  power  to  punish  for  contempt. 

4.  Cotnt'tnarUal, 

A  court-martial  has  no  power  to 
punish  for  contempt  a  civilian  for  re- 
fusing to  testify  (U.  S.  Rev.  Stat.  § 
1342,  86th  Article  of  War,  Comp.  Stat, 
g  2308a),  its  authority  over  him  in 
that  regard  being  limited  to  a  certifi- 
cation of  the  facts  to  the  United  States 
district  attorney  (Act  of  Congress, 
March  2,  1901,  chap.  809,  31  Stat,  at 
L.  950,  951,  Comp.  Stat.  §  2308a). 
United  States  v.  Praeger  (1907)  149 
Fed.  474. 

a,  Citurts  of  DlHtrici  of  Colvmhia. 
(a)   Supreme' court. 

The  supreme  court  of  the  District 
of  Columbia  is  a  court  of  the  United 
States  within  the  meaning  of  §  725  of 
the  Revised  Statutes  of  the  United 
States,  Comp.  Stat.  §  1245,  which  pro- 
vides that  the  courts  of  the  United 
States  shall  have  power  to  punish  by 
fine  or  imprisonment,  at  the  discretion 
of  the  court,  contempts  of  their 
authority,  provided  that  such  power  to 
punish  contempts  shall  not  be  con- 
strued to  extend  to  any  cases  except 
the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers 
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of  said  court  in  their  official  transac- 
tions, and  the  disobedience  or  resist- 
ance by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  other  person 
to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command,  of  the  said 
court  (attempt  to  influence  jury  in 
murder  case,  by  addressing  them  as 
they  pass  along  the  street  in  charge 
of  an  officer  of  the  court).  Moss  v. 
United  States  (1904)  28  App,  D.  C. 
475. 

(b)  Juvenile  court. 

The  juvenile  court  of  the  District  of 
Columbia  has  power  to  punish  for  con- 
tempt, under  the  Act  of  Congress  of 
March  19, 1906,  34  Stat,  at  L.  73,  chap. 
960,  creating  such  court,  which  con- 
fers power  upon  that  court  to  punish 
for  contempt,  and  this  power  is  not 
limited  to  contempts  committed  in  the 
presence  of  the  court,  but  extends  to 
those  which  tend  to  obstruct  the  ad- 
ministration of  justice  therein.  Unit- 
ed States  ex  rel.  Alward  v.  Latimer 
(1915)  44  App.  D.  C.  81  (advice  and 
aid  by  attorney  to  client,  to  absent 
himself  from  jurisdiction  of  court, 
and  thus  evade  process  and  orders  of 
court).  Juvenile  Ct.  v.  Hughlett 
(1915)  44  App.  D.  C.  59. 

(o)  Justice  of  the  peace. 

A  justice  of  the  peace  has  power, 
under  the  common  law,  to  punish 
contempts  committed  in  his  presence, 
but  he  has  no  power  to  punish  other 
contempts,  unless  such  power  is  ex- 
pressly conferred  by  statute.  Section 
725  of  the  United  States  Revised 
Statutes,  Comp.  Stat.  §  1245,  does  not 
apply  to  justices'  courts  in  the  District 
of  Columbia,  and  the  only  statute  upon 
this  subject  is  §  1005  of  the  Revised 
Statutes,  relating  to  the  District  of 
Columbia,  which  provides  that  a  jus- 
tice of  the  peace  in  the  District  has 
power  to  compel  the  attendance  of  wit- 
nesses by  attachment,  and  to  punish 
them  for  contempt  for  refusing  to 
obey  a  summons  to  appear*  As  the 
power  of  a  justice  to  punish  contempts 
committed  out  of  his  presence  depends 
upon  statute,  and  the  statute  confines 
this  power  to  disobedience  of  sum- 
mons to  appear  as  witness,  he  has  no 
power  to  punish  for  contempt  an  ef- 


fort to  prevent  the  execution  of  a  writ 
of  fieri  facias  issued  by  binu  Re  Car- 
son (1898)  26  Wash.  L.  Rep.  152. 

But  it  appears  from  the  cases  of 
Washington  v.  Dawson  (1846)  1  Hayw. 
&  H.  236,  Fed.  Cas.  No.  17,227,  and  Ex 
parte  Gorman  (1835)  4  Cranch  (CO.) 
572,  Fed.  Cas.  No.  5,628,  that  a  justica 
of  the  peace  in  the  District  of  Colmn- 
bia  had  no  power  to  punish  for  con- 
tempt a  witness  who  refused  to  obey 
a  summons  issued  by  him,  under  the 
Act  of  Maryland  1791,  chap.  68,  §  8, 
which  provided  that,  where  witnesses 
do  not  attend  according  to  summons, 
the  justice  before  whom  such  wit- 
nesses ought  to  have  attended  shall 
enforce  obedience  to  his  process  by 
attachment  of  contempt,  to  be  return- 
able before  the  justices  of  the  next 
county  court,  who  shall  take  cogni- 
zance thereof,  and  shall  at  their  dis- 
cretion fine  the  offender. 

b.  state  courts, 
1.  In  general. 

While  the  name  of  a  court  is  not 
always  an  accurate  index  of  its  essen- 
tial characteristics  and  rank  in  the 
judicial  scheme,  and  courts  of  the 
same  name  in  different  states  are 
sometimes  found  to  vary  considerably 
in  these  respects,  it  has  been  thought 
that  in  general  the  name  of  the  court 
is  sufiiciently  suggestive  to  form  the 
basis  of  the  classification  of  the  cases 
from  the  different  states  for  the  pur- 
poses of  the  question  under  annota- 
tion. An  exception,  however,  has  been 
made  as  to  courts  which  are  in  effect 
probate  or  surrogate  courts,  and 
which,  though  variously  designated  as 
"orphans'  courts,"  "courts  of  or- 
dinary," "prerogative  courts,*'  etc.. 
have  been  grouped  under  the  heading 
^'probate  or  surrogate  courts."  So 
courts  of  last  resort  and  intermediate 
appellate  courts  have  been  grouped, 
respectively,  under  those  headings,  ir- 
respective of  the  particular  names  by 
which  they  are  known. 

So  far  as  it  has  been  possible  to  de- 
termine the  point  from  the  cases,  an 
attempt  has  been  made  to  refer  the 
decisions  to  the  inherent  power  of  tiM 
court,  or  to  its  statutory  powers,  at 
the  case  may  be;  and,  in  the  lazier 
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event,  to  indicate  the  scope  and  terme 
of  the  statute.  This,  however,  has 
been  found  to  be  impoesible  in  many 
instances,  because  of  the  meagerness 
of  the  reports. 

2.  Cout'ts  of  la8t  resort. 

The  highest  courts  of  the  several 
states  are  possessed  of  inherent  pow- 
er to  punish  contempts  of  every  kind 
or  character. 

Arkansas. — State  v.  Morrill  (1855) 
16  Ark.  384. 

Colorado. — People  ex  rel.  Atty.  Gen. 
V.  News-Times  Pub.  Co.  (1906)  35 
Colo.  253,  84  Pac.  912. 

Florida.— Re  Hayes  (1916)  —  Fla. 
— ,  L.R.A.1917D,  192,  73  So.  362,  Ann. 
Cas.  1918B,  936. 

Idaho. — McDougall      v.      Sheridan 

(1913)  23  Idaho,  191,  128  Pac.  954. 
lUinois,— People  v.  Wilson  (1872)  64 

111.  195,  16  Am.  Rep.  528,  1  Am.  Crim. 
Rep.  107. 

Kansas. — State  ex  rel.  Coleman  v. 
Rose  (1906)  74  Kan.  260,  85  Pac.  803. 

Ma8sachusetts.-M3artwright's  Case 
(1873)  114  Mass.  230. 

Missouri. — State  ex  rel.  Crow  v. 
Shepherd  (1903)  177  Mo.  205,  99  Am. 
St.  Rep.  624,  76  S.  W.  79. 

Nebraska.  —  Kregel  v.  Bartling 
(1888)  28  Neb.  848,  37  N.  W.  668;  Re 
Dunn  (1909)  85  Neb.  606,  124  N.  W. 
120. 

North  Carolina.— Re  Moore  (1869) 
63  N.  C.  397. 

Ohio.— Randall  v.  Pryor  (1831)  4 
Ohio,  424. 

Oklahoma.  —  Ex     parte     Sullivan 

(1914)  10  Okla.  Crim.  Rep.  465,  138 
Pac.  815,  Ann.  Cas.  1916A,  719;  State 
ex  rel.  Tucker  v.  Davis  (1913)  9  Okla. 
Crim.  Rep.  94,  44  L.R.A.(N.S.)  1083, 
130  Pac.  962. 

West  Virsrinla.  —  State  v.  Frew 
(1884;)  24  W.  Va.  416,  49  Am.  Rep.  257. 

The  Arkansas  supreme  court,  beins: 
created  by  the  Constitution,  is  not  lim- 
ited in  its  power  to  punish  for  con- 
tempt by  the  statute  on  the  subject  of 
contempts,  which  declares  that  every 
court  of  record  shall  have  power  to 
punish  as  for  criminal  contempt  per- 
sons guilty  of  the  following  acts  and 
BO  other:  First,  disorderly,  con- 
temptuous, and  insolent  behavior, 
committed  during  its  sitting,  in  its 


immediate  view  and  presence,  and  di- 
rectly tending  to  interrupt  its  proceed- 
ings, or  to  impair  the  respect  due  to 
its  authority;  second,  any  breach  of 
the  peace,  noise,  or  disturbance,  di- 
rectly tending  to  interrupt  its  pro- 
ceedings ;  third,  wilful  disobedience  of 
aftiy  process  or  order  lawfully  issued 
or  made  by  it;  fourth,  resistance  wil- 
fully offered  by  any  person  to  the  law- 
ful order  or  process  of  the  court;  fifth, 
the  contumacious  and  unlawful  re- 
fusal of  any  person  to  be  sworn  as  a 
witness,  and,  when  so  sworn,  the  like 
refusal  to  answer  any  legal  and 'prop- 
er interrogatory.  The  Constitution 
contains  no  provision  relating  to  the 
power  of  the  court  to  punish  for  con- 
tempt, but  the  power  to  punish  con- 
tempt of  its  authority  is  impliedly  giv- 
en to  it  as  a  necessary  incident  to  the 
exercise  of  its  expressed  powers  (pub- 
lication of  newspaper  article  intimat- 
ing that  court  was  induced  by  bribery 
to  make  the  decision  in  case  previous- 
ly decided).  State  v.  Morrill  (Ark.) 
supra. 

The  supreme  court  of  Colorado  has 
inherent  power  to  punish  for  contempt 
(publication  of  criticism  of  court). 
People  ex  rel.  Atty.  Gen.  v.  News- 
Times  Pub.  Co.  (Colo.)  supra. 

The  Florida  supreme  court  has,  in- 
dependently of  statutory  authority,  in- 
herent power  to  punish  for  contempt  of 
court  (publication  in  newspaper,  dur- 
ing pendency  of  cause,  of  article  re- 
flecting upon  efficiency  and  integrity 
of  court).    Re  Hayes  (Fla.)  eupra. 

The  power  to  punish  contempt  is  in- 
herent in  the  supreme  court  of  Idaho 
(newspaper  criticism).  McDougall  v. 
Sheridan  (Idaho)  supra. 

As  the  supreme  court  of  Illinois  has 
power  to  punish  all  contempts,  a  stat- 
ute providing  that  it  shall  have  power 
to  punish  contempts  offered  by  any 
person  to  it  while  sitting  does  not  re- 
strict the  exercise  of  such  power  to 
contempts  in  the  presence  of  the  court 
(newspaper  article  reflecting  upon 
action  of  court  in  pending  case,  im- 
peaching its  integrity,  and  seeking  to 
intimidate  it  in  respect  to  its  action 
in  such  case  by  threat  of  popular 
clamor).  People  v.  Wilson  (IlL)  su- 
pra. 
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The  supreme  court  of  Kansas  is  a 
constitutional  tribunal  with  inherent 
power  to  punish  for  contempt  (viola- 
tion of  judgment  of  ouster  from  of- 
fice). State  ex  rel.  Coleman  v.  Rose 
(Kan.)  supra. 

The  Massachusetts  supreme  court 
has  inherent  power  to  punish  for  con- 
tempt (failure  of  receiver,  when  or- 
dered, to  turn  over  property  to  core- 
ceiver),  Cartwright's  Case  (1873) 
114  Mass.  230. 

The  supreme  court  of  Missouri  has 
inherent  power  to  punish  contempts, 
both  civil  and  criminal,  direct  and  con- 
structive (newspaper  article  charging 
court  with  having  stultified  itself  in 
decision,  and  designating  it  as  a  venal 
court,  and  as  having  been  bought  by  a 
railroad  company).  State  ex  rel.  Crow 
V.  Shepherd  (1903)  177  Mo.  205,  99 
Am.  St  Rep.  624,  76  S.  W.  79. 

The  supreme  court  of  the  territory 
of  Montana  has  power  to  punish  as  for 
a  contempt  the  making  of  a  wager 
upon  the  decision  of  a  pending  suit, 
and  the  publication  that  such  person 
had  made  such  wager  that,  owing  to 
the  influence  of  certain  claimants,  the 
supreme  court  would  reverse  their  for- 
mer decision,  under  a  statute  limiting 
the  common-law  jurisdiction  to  punish 
for  a  contempt  of  such  supreme  court 
to  specified  acts,  including  disorderly, 
contemptuous,  or  insolent  behavior  to- 
ward the  judge  while  holding  court, 
tending  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceedings, 
which  provision  is  held  to  embrace  the 
contempt  in  question.  Territory  v. 
Murray  (1887)  7  Mont.  251,  15  Pac. 
145. 

The  Nebraska  supreme  court  pos- 
sesses inherent  power  to  punish  for 
contempt.  Kregel  v.  Bartling  (1888) 
23  Neb.  848,  37  N.  W.  668  (violation 
of  injunction);  Re  Dunn  (1909)  85 
Neb.  606,  124  N.  W.  120  (language  in- 
sulting to  court  in  petition  for  rehear- 
ing). 

The  power  of  the  supreme  court  of 
North  Carolina  to  punish  as  for  con- 
tempt a  publication  signed  by  mem- 
bers of  the  bar,  tending  to  impair  the 
respect  due  to  the  court,  is  not  taken 
away  by  a  statute  defining  all  matters 
of  contempt,  which  does  not  embrace 


the  contempt  in  question.  Re  Moore 
(1869)  68  N.  C.  397. 

The  Ohio  supreme  court  has  inhtf- 
ent  power  to  punish  contempts  (neg- 
lect and  refusal  to  comply  with  de- 
cree). Randall  v.  Pryor  (1831)  4 
Ohio,  424. 

The  supreme  court  of  Oklahoma  has 
inherent  power  to  punish  for  contempt 
(scandalous,  and  scurrilous  recitals  in 
exhibit  filed  in  support  of  motion) .  Ex 
parte  Sullivan  (1914)  10  Okla.  Crim. 
Rep.  465,  138  Pac.  815,  Ann.  Cas. 
1916A,  719. 

And  the  criminal  court  of  appeals 
of  the  same  state,  independently  of  au- 
thority granted  by  statute,  has  inher- 
ent power  to  enforce  obedience  to  its 
orders  by  contempt  proceedings  (re- 
fusal of  sheriff  to  obey  order  directing 
him  to  permit  prisoner  to  consult  pri- 
vately with  his  attorney).  State  ex 
rel.  Tucker  v.  Davis  (1913)  9  Okla. 
Crim.  Rep.  94,  44  L.R.A.(N.S.)  1083, 
130  Pac.  962. 

The  supreme  court  of  appeals  of 
West  Virginia  has  constitutional  pow- 
er summarily  to  punish  both  direct 
and  constructive  contempts  (news- 
paper editorial  charging  political  mo- 
tives in  decision  of  case).  State  v. 
Frew  (1884)  24  W.  Va.  416,  49  Am. 
Rep.  257. 

3.  itUertnediitte  appellate  courts. 

The  intermediate  appellate  courts 
of  the  several  states  generally  have 
the  same  powers  as  to  contempt  as  the 
ultimate  appellate  courts.  Re  Fite 
(1912)  11  Ga.  App.  665,  76  S.  E.  397; 
State  V.  Anderson  (1915)  6  Teiui.  C. 
C.  A.  1. 

The  Georgia  court  of  appeals,  a 
constitutional  court  having  the  same 
powers  as  to  contempt  as  the  supreme 
court,  has  inherent  power  to  punish 
contempts,  not  only  those  committed 
in  the  presence  of  the  court,  or  criti- 
cisms relating  to  pending  cases,  but 
also  criticisms  of  cases  no  longer 
pending  (criticism  by  trial  judge  of 
reversal  of  his  decision  by  court  of 
appeals,  in  newspaper  article  reflect- 
ing upon  their  honesty  and  judicial  in- 
tegrity).   Re  Fite  (Ga.)  supra. 

The  court  of  civil  appeals  of  Ten- 
nessee has  inherent  power  to  punish. 
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for  contempt  (violation  of  injunction). 
State  v.  Anderson   (Tenn.)  supra. 

4.  CoHvtH   of  Hianeenf   <>f  equity. 

While  the  powers  as  to  contempt  of 
the  courts  of  chancery  or  equity  of 
the  several  states  are  to  some  extent 
inherent,  they  are  to  a  srreat  extent 
statutory.  Ex  parte  Walker  (1854)  25 
Ala.  81;  Ex  parte  Hamilton  (1874)  51 
Ala.  66;  Callan  v.  McDaniel  (1882)  72 
Ala.  96;  Ex  parte  Dickens  (1909) 
162  Ala.  272,  50  So.  218;  Rudd  v.  Rudd 
(1919)  184  Ky.  400,  214  S.  W.  791; 
Graham  v.  Williamson  (1918)  128 
Tenn.  720,  164  S.  W.  78-1 ;  McCormick 
v.  Phillips  (1918)  140  Tenn.  268, 
L.R.A.1918F,  791,  204  S.  W.  636;  San- 
ders v.  Metcalf  X1873)  1  Tenn.  Ch. 
419. 

The  chancery  court  of  Alabama  is 
given  power  by  the  Code  to  punish  for 
contempt,  amonsr  other  things,  dis- 
obedience of  any  person  to  any  lawful 
writ,  process,  order,  rule,  decree,  or 
command  of  the  court.  Ex  parte 
Walker  (Ala.)  supra  (refusal  to  pay 
over  money  to  receiver) ;  Ex  parte 
Hamilton  (1874)  51  Ala.  66  (violation 
of  injunction) ;  Callan  v.  McDaniel 
(1882)  72  Ala.  96  (violation  of  in- 
junction) ;  Ex  parte  Dickens  (1909) 
162  Ala.  272,  50  So.  218  (failure  to  de- 
liver property  to  receiver) . 

The  cirQuit  court  of  Kentucky,  when 
exercising  equity  jurisdiction,  has 
power  to  punish  for  contempt  dis- 
obedience of  its  orders  or  decrees, 
where  the  party  ordered  occupies  a 
fiduciary  position,  or  has  dealt  twith 
the  court  as  an  officer  of  the  court  in 
an  action  and  becomes  debtor  to  the 
court,  and  in  cases  in  which  it  is  au- 
thorized by  statute  (disobedience  by 
executor  de  son  tort  of  order  to  pay 
money  into  court).  Rudd  v.  Rudd 
(1919)  184  Ky.  400,  214  S.  W.  791. 

The  special  term  of  the  New  York 
supreme  court  has  inherent  power  to 
punish  for  contempt,  and  is  given  such 
power  by  statute  (failure  to  pay  ali- 
mony pursuant  to  order).  Brinkley  y. 
Brinkley  (1871)  47  N.  Y.  40;  Hayes  v. 
Hayes  (1912)  160  App.  Div.  842,  135 
I^.  Y.  Supp.  225,  affirmed  in  (1913)  208 
N.  Y.  600,  102  N.  E.  1104. 

Such  special  term  has  power  to  pun- 
ish for  contempt  the  disobedience  of 


its  order,  which  prejudices  the  rights 
of  a  party,  under  a  statute  conferring 
the  power  upon  courts  of  record  to 
punish  a  violation  of  duty,  or  other 
misconduct,  by  which  a  right  or  rem- 
edy of  a  party  to  a  civil  action  may 
be  defeated,  impaired,  impeded,  or 
prejudiced.  People  ex  rel.  Piatt  v. 
Rice  (1894)  144  N.  Y.  249,  39  N.  E.  88. 

A  county  chancery  court  of  Tennes- 
see has  inherent  power  to  punish  for 
contempt  a  violation  of  an  injunction 
granted  by  it.  Graham  v.  Williamson 
(1913)  128  Tenn.  720,  164  S.  W.  781. 

The  same  appears  from  McCormick 
V.  Phillips  (1918)  140  Tenn.  268, 
L.RJV.1918F,  791,  204  S.  W.  636,  where 
it  was  held  that  the  court  had  lost  this 
power  by  an  appeal  from  the  decree 
granting  the  injunction. 

A  special  judge  of  such  court  has 
power,  both  inherent  and  statutory, 
to  punish  for  contempt  the  disobedi- 
ence by  an  officer  of  the  court  of  an 
order  made  by  it.  Sanders  v.  Metcalf 
(1873)  1  Tenn.  Ch.  419  (refusal  by 
clerk  of  court  to  obey  order  to  appear 
before  the  court,  and  bring  his  books 
and  papers) . 

5.  l*i*obate  or  surrogate  courts. 

The  probate  or  surrogate  courts  of 
the  several  states  generally  have  broad 
powers  as  to  contempt,  partly  iaher^ 
ent,  and  partly  derived  from  statutes. 

Arkansas.— Welsh  v.  Lloyd  (1848) 
6  Ark.  867. 

Georgia State  v.  White  (1807)  T. 

U.  P.  Charlt.  128. 

Idaho.— Re  Niday  (1908)  15  Idaho, 
569,  98  Pac.  845. 

Kansas.— Re  Hanson  (1909)  80  Kan. 
783,  105  Pac.  694;  Re  Moran  (1910) 
83  Kan.  615,  112  Pac.  94. 

Maine. — Bradley  v.  Veazie  (1860) 
47  Me.  86. 

Missiausippi. — Moore  v.  Judge  of 
Probate  (1828)  Walk.  810;  Watson  v. 
Williams  (1858)  86  Miss.  331. 

New  Jersey.— Re  Merrill  (1917)  88 
N.  J.  Eq.  261,  102  Atl.  400. 

Ohio.— Ex  parte  Lilliland  (1879)  7 
Ohio  Dec.  Reprint,  659,  4  Ohio  L.  J. 
733 

Oklahoma.- Re  Abbott  (1898)  7 
Okla.  78,  64  Pac.  319. 

Pennsylvania. — Donaldson  v.  Miller 
(1899)  23  Pa.  Co.  Ct.  398,  9  Pa.  Dist. 
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R.  282;   Gilchrist's  Estate   <1877)    6 
Luzerne  heg.  Reg.  57. 

The  probate  court  of  Arkansas  was 
held  in  Welsh  v.  Lloyd  (Ark.)  supra, 
to  have  power  to  compel,  by  attach- 
ment and  imprisonment,  a  person  to 
appear  before  the  court,  and  disclose 
whether  he  had  property  in  his  pos-r 
session  belonging  to  the  estate  of  a 
decedent,  a  section  of  the  Administra- 
tion* Law  giving  the  probate  court  au-* 
thority  to  issue  process,  and  compel 
the  attendance  of  persons,  by  attach- 
ment and  imprisonment. 

A  court  of  ordinary  of  Georgia,  be- 
ing a  court  of  record  established  by 
the  Constitution,  has  the  power  to  pun- 
ish for  contempt  (refusal  of  dismissed 
clerk  of  court  to  deliver  up  to  his  suc- 
cessor records,  documents,  and  papers 
in  his  custody).  State  v.  White  (Ga.) 
supra. 

The  probate  court  of  Idaho  has  pow- 
er to  punish  for  contempt  a  witness 
who  refuses  to  answer  interrogatories 
before  a  commissioner,  when  ordered 
to  do  so  by  the  court.  Re  Niday 
(Idaho)  supra. 

Every  probate  court  in  Kansas  is  a 
court  of  record,  and  has  inherent  pow- 
er to  punish  summarily  for  contempt 
persons  who,  in  open  courts  refuse  to 
comply  with  its  lawful  orders,  or  in 
any  manner  impede  or  embarrass  the 
orderly  .trunsaction  of  its  ,  business; 
and  this  power  exists  independently  of 
any  statute  (refusal  of  witness  to  an- 
swer pertinent  question).  Re  Hanson 
(Kan.)  supra. 

Such  a  court  has  power  to  punish  tot 
contempt  a  person  refusing  to  comply 
with  its  order  to  return  to  the  ad- 
ministrator property  ^nbezzled  or  con- 
cealed by  auch  pei:son,  belonging  to 
the  estate.    Re  Moran  (Kan.)  supral 

A  probate  judge  is  given  by  statute, 
in  Maine,  power  to  punish  for  con- 
tempt one  who,  appearing  before  him 
in  proceedings  to  disclose  property 
belonging  to  a  decedent's  estate,  re- 
fuses to  answer  any  lawful  interroga- 
tory.   Bradley  v.  Veazie  (Me.)  supra. 

The  probate  court  is  expressly  given 
by  statute,  in  Mississippi,  power  to 
punish  for  contempt  disobedience  of 
its  orders  and  decrees.  Moore  v. 
Judge  of  Probate  (Miss.)  supra  (non- 


compliance by  administrator  with  or- 
der of  distribution  of  estate) ;  Watson 
V.  Williams  (Miss*)  supra  (failure  or 
refusal  of  guardian,  when  ordered,  to 
make  account  of  his  guardianship). 

The  prerogative  court  of  New  Jer- 
sey, a  probate  court,  though  not  a  court 
of  record,  as  the  inheritor  of  the  juris- 
diction of  its  prototype,  the  English 
ecclesiastical  court,  has  power  to  pun- 
ish contempts,  both  direct  and  conse- 
quential, and  it  is  given  power  to 
enforce  its  decrees  by  a  statute  pro- 
viding that,  if  any  person  shall  neglect 
or  refuse  to  obey  any  sentence  or  de- 
cree of  the  judge  of  the  probate  court, 
it  shall  be  lawful  to  cause  such  per- 
son to  be  taken  and  imprisoned  until 
he  shall  obey  and  perform  such  sen- 
tence or  decree  (letter  by  party  to 
ordinary  to  influence  his  decision  in 
pending  case).  Re  Merrill  (N.  J.)  su- 
pra. 

By  the  New  York  Code  of  Civil  Pro- 
cedure, the  surrogate's  court  is  made 
a  court  of  record,  and  is  given  power 
to  punish  for  contempt  as  follows: 
To  punish  any  person  for  a  contempt 
of  his  court,  civil  or  criminal,  in  any 
case  where  it  is  expressly  prescribed 
by  law  that  a  court  of  record  may  pun- 
ish a  person  for  a  similar  contempt, 
and  in  like  manner.  In  any  of  the  fol- 
lowing cases,  a  decree  of  a  surrogate's 
court  directing  the  payment  of  money, 
*or  requiring  the  performance  of  any 
other  act,  may  be  enforced  by  serving 
a  certified  copy  thereof  upon  the  par- 
ty against  whom  it  is  rendered,  or 
the  officer  or  person  who  is  required 
thereby,  or  by  law,  to  obey  it;  and  if 
he  refuses  or  wilfully  neglects  to  obey 
it,  by  punishing  him  for  ^a  contempt 
of  court:  Where  it  cannot  be  en- 
forced by  execution,  as  prescribed  in 
the  last  section ;  where  part  of  it  can- 
not be  so  enforced  by  execution,  in 
which  case,  the  part  or  parts  which 
cannot  be  so  enforced  may  be  enforced 
as  prescribed  in  this  section;  where 
an  execution  issued  as  prescribed  in 
the  last  section  to  the  sheriff  of  the 
surrogate's  county  has  been  returned 
by  him  wholly  or  partly  unsatisfied; 
where  the  delinquent  is  an  executor, 
administrator,  guardian,  or  testa- 
mentary trustee,  and  the  decree  re- 
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lates  to  the  fund  or  estate^  in  which 
case  the  surrogate  may  enforce  the 
decree  as  prescribed  in  this  section, 
either  without  issuinff  an  execution, 
or  after  the  return  of  an  execution,  as 
he  thinks  proper.  New  York  Code 
Civ.  Proe.  §  2490,  subd.  7,  and  §  2554. 

The  surrogate  has  no  power  under 
the  Code  to  enforce  the  pasmtient  of 
costs  by  contempt  proceedings.  Re 
Humfreville  (1897)  154  N.  Y.  115,  47 
N.  £.  1086  (failure  of  removed  execu* 
tor  to  pay  costs  awarded  to  petition- 
ers) ;  Re  Grant  (1909)  130  App.  Div. 
706,  115  N.  Y.  Supp.  283  (failure  of 
temporary  administrator  to  pay  costs 
awarded  to  special  guardian  and  to 
objectors  to  account). 

There  was  a  conflict  in  the  cases  as 
to  the  power  of  the  court,  before  the 
passage  of  the  Code,  to  enforce  its  de- 
crees by  contempt  proceedings.  It 
was  held  to  have  the  power  in  the  f ol*- 
lowing  cases:  Dunford  v.  Weaver 
(1881)  84  N.  Y.  445  (failure  of  admin- 
istrator to  pay  over  money  of  estate 
to  person  entitled) ;  Seaman  v.  Dur- 
yea  (1854)  11  N.  Y.  324  (failure  of 
guardian  to  turn  over  ward's  prop- 
erty to  succeeding  guardian) ;  Re  Hah- 
lin  (1877)  53  How.  Pr.  (N.  Y.)  501 
(failure  of  executor  to  pay  money  as 
directed  on  accounting) ;  People  v. 
Marshall  (1877)  7  Abb.  N.  C.  (N.  Y.) 
380  (refusal  of  executor  to  pay  over 
fund  in  his  possession) ;  Re  Watson 
(1872)  5  Lans.  (N.  Y.)  466  (failure 
of  executor  to  pay  over  money  as  di- 
rected);  Saltus  V.  Saltus  (1870)  2 
Lans.  (N.  Y.)  9  (neglect  of  executor 
to  pay  money  as  directed  on  account- 
ing); Doran  v.  Dempsey  (1851)  1 
Bradf.  (N.  Y.)  490  (refusal  of  execu- 
tor to  pay  over  money) . 

But  in  the  following  cases  it  was 
held  that  it  did  not  have  the  power: 
Watson  v.  Nelson  (1877)  69  N.  Y.  586 
(failure  of  executor  to  comply  with 
order  directing  payment  of  money  gen- 
erally) ;  Seaman  v.  Whitehead  (1879) 
18  Hun  (N.  Y.)  64,  reversed  on  an- 
other point  in  (1879)  78  N.  Y.  306 
(failure  of  executor  to  pay  money  as 
required) ;  Re  Seaman  (1849)  7  N.  Y. 
Leg.  Obs.  70  (refusal  of  guardian  to 
pay  over  to  ward  amount  found  due  on 
final  accounting).  . 

8  A*]j.R.'-^9o. 


The  probate  court  of  Ohio  has  pow- 
er to  punish  for  contempt  the  refusal 
of  a  defendant  in  proceedings  in  aid 
of  execution,  to  turn  over  to  the  sher- 
iff, as  ordered  by  the  court,  property 
in  his  possession,  under  the  statute 
relating  to  proceedings  in  aid  of  exe- 
cution, providing  that  if  a  person,  par- 
ty or  witness,  disobey  an  order  of  the 
judge  or  referee,  he  may  be  punished 
as  for  contempt  Ex  parte  Lilliland 
(1879)  7  Ohio  Dec.  Reprint,  659,  4 
Ohio  L.  J,  738. 

A  judge  of  probate  is  given  power 
by  statute  in  Oklahoma  to  punish  a 
witness  for  contempt,  who,  having 
been  duly  subpoenaed  before  him  for 
that  purpose,  refuses  to  be  iworn,  or 
to   give   his   deposition.     Re   Abbott 

(1898)  7  Okla.  78,  54  Pac.  319. 

The  orphans*  court  of  Pennsylvania 
has  both  inherent  and  statutory  pow- 
er to  punish  for  contempt  the  failure 
of  a  guardian  to  pay  over,  as  directed, 
a  certain  sum  on  his  accounting  to  his 
ward's  estate.     Donaldson  v.   Miller 

(1899)  23  Pa.  Co.  Ct.  393,  9  Pa«  Dist. 
R.  282. 

Such  court  also  has  power  to  punish 
for  contempt  the  failure  of  an  admin- 
istrator to  pay  over  money  of  the  es- 
tate, as  ordered  by  the  court.  Gil- 
christ's Estate  (1877)  6  Luzerne  Leg. 
Reg.  (Pa.)  57. 

The  probate  court  of  Vermont  has 
power  to  punish  for  contempt,  but  it 
has  no  power  to  imprison  an  executor 
until  he  complies  with  and  pays  a  final 
order  for  the  payment  of  money,  since 
that  is  an  imprisonment  for  debt, 
which  has  been  abolished  by  the  stat- 
ute.   Re  Leach  (1878)  51  Vt  630. 

^.  Circuit  courts^ 

The  circuit  courts  of  the  several 
states  generally  possess  inherent  pow- 
er to  punish  contempt,  but  their  pow- 
er appears  to  be  limited  in  some  in- 
stances by  statute. 

Alabama.— Powell  v.  State  (1872) 
48  Ala.  154. 

Arkansas.— Turk  v.  State  (1916)  123 
Ark.  341,  185  S.  W.  472. 

Illinois.— Schmidt  v.  Cooper  (1916) 
274  111.  243,  113  N.  E.  641;  O'Neil  v. 
People  (1904)  113  IlL  App.  195. 

Indiana.— Taylor  v.  Moffatt  (1830) 
2  Blackf.  805;  Ex  parte  Smith  (1867) 
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28  Ind.  47;  Holman  v.  State  (1886)  105 
Ind.  513,  5  N.  E.  556;  Hawkins  v.  State 
(1890)  125  Ind.  570,  25  N.  E.  818; 
Rucker  v.  State  (1908)  170  Ind.  635, 
86  N.  E.  356. 

Kentucky.— Arnold  v.  Com.  (1882) 
80  Ky.  300,  44  Am.  Rep.  480. 

Michigan. — Langrdon  v.  Judges  of 
Wayne  Circuit  Ct.  (1889)  76  Mich, 
368,  43  N.  W.  310;  Re  Dingley  (1914) 
182  Mich.  44,  148  N.  W.  218. 

Mississippi.  —  Ex  parte  Adams 
(1853)  25  Miss.  883,  59  Am.  Dec.  234. 

Missouri. — State  ex  rel.  Chicago,  B. 
&  Q.  R.  Co.  V.  Bland  (1905)  189  Mo. 
197,  88  S.  W.  28,  3  Ann.  Cas.  1044; 
Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve 
(1909)  219  Mo.  170,  118  S.  W.  86,  16 
Ann.  Cas.  749;  Re  Ellison  (1914)  256 
Moi  378,  165  S.  W.  987;  State  ex  rel. 
Caldwell  v.  Cockrell  (1919)  —  Mo.  — , 
217  S.  W.  524;  State  ex  rel.  Thatcher 
V.  Homer  (1884)  16  Mo.  App.  191; 
Fiedler  v.  Bambrick  Bros.  Constr.  Co. 
(1912)  162  Mo.  App.  528,  142  S.  W. 
111. 

Oregon. — State  v.  Bourne  (1891)  21 
Or.  218,  27  Pac.  1048. 

Virginia.— Wells  v.  Com.  (1871)  21 
Gratt.  500;  Carter  v.  Com.  (1899)  96 
Va.  791,  45  L.R.A.  810,  82  S.  E.  780, 
11  Am.  Crim.  Rep.  308. 

West  Virginia. — State  v.  McClaugh- 
erty  (1889)  33  W.  Va.  250,  10  S.  E. 
407. 

Wisconsin.— Re  Milburn  (1883)  59 
Wis-  24,  17  N.  W.  965;  Re  Rosenberg 
(1895)  90  Wis.  581,  63  N.  W.  1065,  64 
N.  W.  299. 

In  Powell  V.  State  (Ala.)  supra, 
where  the  action  of  the  circuit  court 
in  causing  another  juror  to  be  se- 
lected in  the  place  of  one  who  had 
been  accepted,  and  who,  without  be- 
ing excused  by  the  court,  left  the 
court  room,  was  held  to  be  reversible 
error,  the  court  said  that  the  power  to 
punish  for  contempt  was  inherent  in 
the  circuit  court,  but  that  in  Alabama 
the  exercise  of  this  power  was  limited 
to  certain  specified  cases,  seven  being 
enumerated  in  the  Revised  Code,  the 
first  of  which  was  defined  in  the  fol- 
lowing words,  namely,  disrespectful, 
contemptuous,  or  insolvent  behaviour 
in  court,  tending  in  any  wise  to  dimin- 
ish or  impair  the  respect  due  to  judi- 


cial tribunals,  or  to  interrupt  the  due 
course  of  the  trial;  and  that  the  cir- 
cuit court,  therefore^  had  power  to 
punish  such  juror  for  contempt. 

The  Arkansas  Constitution  provides 
that  the  general  assembly  shall  have 
power  to  regulate  by  law  the  punish- 
ment of  contempt  not  committed  in  the 
presence  or  hearing  of  the  court,  or  in 
disobedience  of  process.  It  would  ap- 
pear, then,  that  contempt  in  the  pres- 
ence of  the  court  cannot  be  regulated 
by  statute,  so  that  the  power  to  pun- 
ish such  a  contempt  is  inherent  in  the 
courts.  The  circuit  court  was  held 
empowered  to  punish  for  contempt  the 
action  of  the  defendant  in  a  pending 
suit,  who  accosted  the  plaintiff  on  his 
way  to  the  courthouse  on  the  day  the 
case  was  set  for  trial,  and  by  threats 
induced  him  not  to  appear  in  court 
and  prosecute  the  action.  Turk  v. 
State  (Ark.)  supra. 

The  power  to  punish  for  contempt 
is  inherent  in  the  circuit  court  of  Illi- 
nois, independent  of  statutory  provi- 
sions. Schmidt  V.  Cooper  (1916)  (IlL) 
supra  (refusal  of  witness  to  obey  or- 
der requiring  him  to  testify  before 
master  in  chancery) ;  O'Neil  v.  People 
(III.)  supra  (solicitation  of  bribe  by 
juror). 

The  Indiana  circuit  court  has  inher- 
ent power  to  punish  for  contempt,  and 
is  vested  by  statute  with  power  to 
punish  all  contempts  of  its  author- 
ity and  process  in  any  matter  before 
it,  or  by  which  the  proceedings  of  the 
court,  or  the  due  course  of  justice,  are 
interrupted.  Taylor  v.  Moffatt  (Ind.) 
supra  (disobedience  of  injunction); 
£x  parte  Smith  (1867)  28  Ind.  47 
(statements  by  attorney  in  entry  on 
docket  for  purpose  of  dismissing  ac- 
tion, reflecting  upon  integrity  of 
court) ;  Whittem  v.  State  (1871)  36 
Ind.  196  (assistance  by  defendant  to 
plaintiff  to  get  away  and  not  testify 
against  him  held  not  contempt,  but 
that  abduction  of  plaintiff  by  defend- 
ant for  such  purpose  would  be  con- 
tempt) ;  Hohnan  v.  State  ( 1886)  105 
Ind.  51S,  5  N.  £.  556  (insulting  lan- 
guage and  defiant  manner  by  attorney 
to  judge  in  open  court) ;  Cheadle  v. 
State  (1887)  110  Ind.  301,  59  Anu  Rep. 
199,   11   N.  E.  426   (newspaper  com- 
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xnent  on  trial  held  noC  contempt,  be- 
cause caae  had  terminated) ;  Hawkins 
V.  State  (1890)  125  Ind.  570,  25  N.  E. 
818  (resistance  to  officers  in  execu- 
tion of  process) ;  Rucker  v.  State 
C1908)  170  Ind.  635,  85  N.  E.  356 
(newspaper  articles  concerning  action 
of  judge  in  appointing  prosecuting  at- 
torney, and  in  instructing  grand  jury). 

A  special  judge  of  such  court  has 
power  to  punish  the  violation  of  an 
injunction.  Mowrer  v.  State  (1886) 
107  Ind.  539,  8  N.  E.  561.  But  he  has 
no  power,  after  the  case  has  been  end- 
ed by  the  rendition  by  him  of  a  de- 
cree awarding  a  permanent  injunction, 
to  subsequently  punish  for  con- 
tempt a  violation  of  such  injunction, 
since  such  special  judge,  when  he 
rendered  the  final  decree,  had  exer- 
cised the  jurisdiction  he  was  called 
upon  to  entertain,  and  if  jurisdiction 
was  again  to  be  put  into  exercise  it 
must  be  done  by  the  court  through 
the  regularly  acting  judge.  Kissel  v. 
Lewis  (1901)  27  Ind.  App.  302,  61  N. 
E.  209. 

The  judge  of  a  circuit  court  in  Kan- 
sas has  power  to  punish  as  for  con- 
tempt diaebedience  of  a  lawful  order 
duly  made  by  such  court  (refusal  of 
defendant  to  turn  over  to  plaintiff 
property  of  latter  in  possession  of  de- 
fendant, when  ordered  to  do  so  by 
court).  Re  Wolf  (1893)  52  Kan.  366, 
34  Pac.  1048. 

A  circuit  court  of  Kentucky  has 
power  to  punish  as  for  a  contempt  an 
assault  in  open  court  upon  the  attor- 
ney for  the  commonwealth,  while  en- 
gaged in  the  prosecution  of  a  trial. 
Arnold  v.  Ck>m.  (1882)  80  Ky.  300,  44 
Am.  Rep.  480. 

The  circuit  court  is  given  power  by 
statute  in  Michigan,  and  has  inherent 
power,  independent  of  the  statute,  to 
punish  criminal  contempts.  Liangdon 
v.  Judges  of  Wayne  Circuit  Ct  (1889) 
76  Mich.  358,  43  N.  W.  310  (attempt 
by  bribing  juror  to  bring  about  dis- 
agreement of  jury) ;  Re  Dingley 
(1914)  182  Bfich.  44,  148  N.  W.  218 
(newspaper  article  charging  circuit 
judge  with  using  grand  jury  as  a  club 
to  attack  prosecuting  attorney). 

The  circuit  court  of  Mississippi  has 
power    to    punish    contempts.     It    is 


given  such  power  by  a  statute  pro- 
viding that  circuit  courts  shall  have 
power  to  fine  and  imprison  any  person 
guilty  of  a  contempt  while  either  in 
the  presence  or  hearing  of  the  court, 
and  it  also  has  inherent  right  to  pun- 
ish for  contempt,  independent  of  the 
statute  (refusal  of  witness  to  answer 
questions  asked  him  by  the  grand 
jury).  £x  parte  Adams  (1853)  25 
Miss.  883,  59  Am.  Dec.  234. 

The  circuit  court  of  Missouri,  being 
a  constitutional  court  of  record  of 
general  jurisdiction,  has  inherent  pow- 
er to  punish  contempts,  and  is  given 
by  statute  power  to  punish  as  for 
criminal  eontenfipt  persons  guilty: 
First,  of  disorderly,  contemptuous,  or 
insolent  behavior  committed  during 
its  session  in  its  immediate  view  and 
presence,  and  directly  tending  to  in- 
terrupt its  proceeding  or  to  impair  the 
respect  due  to  its  authority;  second, 
any  breach  of  the  peace,  noise,  or  oth- 
er disturbance,  directly  tending  to  in- 
terrupt its  proceedings;  third,  wilful 
disobedience  of  any  process  or  order 
lawfully  issued  or  made  by  it;  fourth, 
resistance  wilfully  offered  by  any  per- 
son to  the  lawful  order  or  process  of 
the  court;  fifth,  the  contumacious  and 
unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness,  or,  when  so  sworn, 
to  refuse  to  answer  any  legal  and 
proper  interrogatory.  State  ex  rel. 
Chicago,  B.  &  Q.  R.  Co.  v.  Bland  (1905) 
189  Mo.  197,  88  S.  W.  28,  3  Ann.  Cas. 
1044  (violation  of  injunction) ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Gildersleeve 
(1909)  219  Mo.  170,  118  S.  W.  86,  16 
Ann.  Cas.  749  (violation  of  injunc- 
tion) ;  Re  Ellison  (1914)  256  Mo.  378, 
165  S.  W.  987  (attempt  to  influence 
juror) ;  State  ex  rel.  Caldwell  v.  Cock- 
rell  (1919  —  Mo.  — ,  217  S.  W.  524 
(refusal  of  clerk  to  make  entries  on 
court  records,  as  directed  by  court) ; 
State  ex  rel.  Thatcher  v.  Horner 
(1884)  16  Mo.  App.  191  (refusal  of 
officers  of  corporatiim  to  obey  order  to 
make  transfer  of  stock) ;  Fiedler  v. 
Bamdrick  Bros.  Constr.  Co.  (1912)  162 
Mo.  App.  528,  142  S.  W.  Ill  (violation 
of  injunction). 

An  Ohio  county  circuit  court  has 
power  to  punish  for  contempt  disobedi- 
ence of  its  orders  (held,  that  circuit 
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court,  on  appeal,  directing  receiver  to 
pay  oyer  money  in  his  hands,  could 
punish  him,  although  it  was  not  the 
court  that  appointed  him  receiver). 
Eichert  ▼.  Eichert  (1908)  SO  Ohio  C. 
C.  825,  11  Ohio  C.  C.  N.  S.  525. 

The  circuit  court  of  Oregon  has  in- 
herent power  to  punish  for  contempt 
disobedience  or  resistance  to  its  proc- 
ess and  orders  (disobedience  of  sub- 
pcena  issued  by  court  to  witness,  to  at- 
tend before  commissioner  appointed 
by  court  of  another  state  to  take  testi- 
mony to  be  used  in  that  state).  State 
V.  Bourne  (1891)  21  Or.  218,  27  Pac. 
1048. 

The  circuit  court  of  Virginia  has  in-' 
herent  power  to  punish  for  contempt. 
Wells  V.  Com.  (1871)  21  Gratt.  (Va.) 
500  (advising  and  aiding  client  to 
prevent  esecution  of  decree);  Carter 
V.  Com.  (1899)  96  Va.  791,  45  L.R.A. 
810,  32  S.  E.  780,  11  Am.  Grim.  Rep. 
308  (false  telegram  of  illness  by  par- 
ty to  obtain  continuance). 

The  power  of  the  circuit  court  to 
punish  contempts  is  limited  by  stat- 
ute, in  West  Virginia,  to  direct  con- 
tempts (publication  in  newspaper  of 
false  and  libelous  charge  against 
judge  in  respect  to  his  official  conduct 
held  a  constructive  contempt^  and 
therefore  not  punishable  by  the 
court).  State  V.  McClaugherty  (1889) 
33  W.  Va.  250,  10  S.  E.  407. 

The  circuit  court  of  Wisconsin  has 
power,  partly  inherent  and  partly  de- 
rived from  the  common  law  and  from 
statutes,  to  punish  for  contempt.  Re 
Milburn  (1883)  59  Wis.  24,  17  N.  W. 
965  (disobedience  of  order  in  supple- 
mentary proceedings,  requiring  pay- 
ment of  money  or  delivery  of  property 
by  judgment  debtor) ;  Re  Rosenberg 
(1895)  90  Wis.  581,  88  N.  W.  1065,  64 
N.  W.  299  (refusal  ef  witness,  when 
ordered,  to  produce  books  and  papers). 

It  appears  from  State  ex  rel.  Atty. 
Gen.  V.  Circuit  Ct.  (1897)  97  Wis.  1, 
38  L.R.A.  554,  65  Am.  St.  Rep.  90,  72 
N.  W.  193,  that  such  court  has  no  pow- 
er to  punish  for  contempt  the  publica- 
tion in  a  newiH>aper  of  articles  charg- 
ing corruption  in  the  trial  of  cases, 
where  the  cases  have  terminated;  but 
would  have  the  power  if  the  eases  were 
pending. 


7.  Di^rict  C9uHm, 

The  district  courts  of  the  several 
states  have,  in  general,  extensive  in- 
herent power  as  to  contempt,  though 
in  some  cases  the  power  to  punish  con- 
tempt rests  on  statute. 

Califdmia. — People  ex  rel.  Lamby  v. 
Dwindle  (1866)  29  Cal.  632. 

C<dorado«^ — Ck>oper  v.  People  (1889) 
13  Colo.  337,  6  L.R.A.  430,  22  Pac.  790. 

Iowa.— Brady  v.  District  Ct.  (1905) 
126  Iowa,  345,  102  N.  W.  116;  Flanna- 
gan  V.  Jepson  (1916)  177  Iowa,  893, 
L.R.A.1918E,  548,  158  N.  W.  641. 

Knnaas.— Re  Millington  (1880)  24 
Kan.  214. 

Loniaiana. — State  ex  rel.  Barthet  v. 
Houston  (1885)  37  La.  Ann.  852;  State 
ex  rel.  Phelps  v.  Judge  of  Civil  Dist. 
Ct.  (1893)  45  La.  Ann.  1250,  40  Am. 
St.  Rep.  282,  14  So.  310. 

Montana. — State  ex  reL  Boston  it 
M.  Consol.  Copper  &  S.  Min.  Co.  v. 
Clancy  (1904)  30  Mont  193,  76  Pac 
10. 

Nebraaka.— Hawes  v.  State  (1895) 
46  Neb.  149,  64  N.  W.  699;  Back  v. 
State  (1906)  75  Neb.  603,.  106  N.  W. 
787. 

Nevada.— Phillips  v.  Welch  (1877) 
12  Nev.  158. 

Noxth  Dakota*— State  v.  Markuson 
(1895)  5  N.  D.  147,  64  N.  W.  934. 

OklakMMu  —  Burke  v.  Territory 
(1894)  2  Okla.  499,  37  Pac.  829;  Smith 
v.  State  (1916)  12  Okla.  Grim.  Rep. 
513,  159  Pac.  941. 

Texas.— Taylor  v.  Goodrich  (1897) 
25  Tex.  Civ.  App.  109,  40  S.  W.  515; 
Ex  parte  Morgan  (1905)  48  Tex.  Crim. 
Rep.  108,  86  S.  W.  755. 

Wyoming.— Mau  v.  Stoner  (1904) 
12  Wyo.  478,  76  Pac.  584. 

The  district  court  of  the  territory 
of  Arizona  had  power  to  punish  for 
contempt  (publication  of  newspaper 
editorial  relating  to  pending  proceed- 
ings, and  tending  to  influence  such 
proceedings,  and  to  obstruct  justice). 
The  power  of  the  court  to  punish  con- 
tempts is  not  taken  away  by  a  Code 
provision  that,  after  its  adoption,  no 
act  is  punishable,  except  as  author- 
ised by  statute  or  ordinance^  where 
another  section  provides  that  the  Code 
shall  not  affect  any  power  conferred 
by  law  upon  any  tribunal  to  punish 
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for  contanpt.  Hughes  y.  Territory 
(1906)  10  Ariz.  119,  6  LJLA.(N.S.) 
572,  86  Pac  1068. 

It  ia  stftted  in  People  ex  rel.  Field 
V.  Turner  (1850)  1  Cal.  152,  that  by 
the  common  law  every  court  has  the 
power  to  punish  for  contempt,  and 
that  the  13th  section  of  the  act  or- 
ganizing the  district  court  of  Califor- 
nia is  merely  declaratory  of  the  com- 
mon law,  and  provides  that  such  court 
shall  have  power  to  punish  in  a  sum- 
mary manner,  by  fine  aiid  imprison- 
ment, or  either,  for  contempt  offered 
to  it  while  in  session,  or  to  any  proc- 
ess, writ,  rule,  or  order  of  said  court, 
issued  and  made,  or  for  disobeying 
any  writ,  process,  or  order  thereof,  or 
for  obstructing  or  preventing  the  exe- 
cution of  the  same. 

It  is  stated  also  in  Re  Cohen  (1855) 
5  Cal.  494,  that  it  cannot  be  doubted 
that  such  court  has  power  to  punish 
for  contempt  of  their  process. 

Such  court  has  power  to  punish  for 
contempt  one  who  re-enters  upon  a 
tract  of  land,  after  having  been  dis- 
possessed therefrom  under  an  execu- 
tion issued  on  a  judgment  of  such 
court,  under  an  act  for  the  punishment 
of  contempt  and  trespasses,  which 
provides  that  every  person  who  shall 
have  been  or  who  shall  be  hereafter 
dispossessed  or  ejected  from,  any  par- 
cel of  land  by  the  judgment  or  process 
of  any  couirt  of  competent  jurisdic- 
tion, and  who,  not  having  legal  right 
so  to  do,  shall  re-enter  into  or  upon 
such  land,  shall  be  deemed  guilty  of  a 
contempt  of  the  court  by  which  such 
judgment  or  decree  was  rendered,  or 
from  which  such  process  issued.  Peo- 
ple ex  rel.  Lamby  v.  Dwinelle  (Cal.) 
supra. 

The  district  court  of  Colorado  has 
inherent  power  to  punish  for  eontempt 
those  responsible  for  articles  pub- 
lished in  a  newspaper  in  reference  to 
a  pending  cause,  when  such  articles 
are  calculated  to  interfere  with  the 
due  administration  of  justice  in  such 
case.    Cooper  v.  People  (Colo.)  aupra. 

The  Iowa  district  court,  as  a  con^ 
stitutional  court  of  record,  has  in- 
herent power  to  punish  for  contempts^ 
Drady  v.  District  Ct.  (1905)  126  I«wa, 
345,  102  N.  W.  116  (attempt  to  improp- 


erly influence  juror;  punishable  also 
by  statute) ;  Flannagan  v.  Jepson 
(1916)  177  Itfwa,  893,  L.R.A.1918E; 
548, 158  N.  W.  641  (violation  of  injunc- 
tion) . 

The  district  court  of  Kansas,  as  a 
court  of  record,  has  inherent  power  to 
punish  for  disorderly  conduct  in  the 
court  room,  resistance  of  its  process, 
or  any  other  interference  with  its  pro- 
ceedings, which  amounts  to  actual 
contempt  (newspaper  article  criticiz- 
ing action  of  judge  in  pending  case). 
Re  Millington  (1880)  24  Kan.  214. 

A  district  court  of  Louisiana  has 
power  to  punish  contempts  (violation 
of  injunction).  State  ex  rel.  Barthet 
V.  Houston  (1886)  37  La.  Ann.  852. 

The  civil  district  court  for  the  par- 
ish of  Orleans,  created  by  the  Consti- 
tution, is  a  court  of  record  having 
original  general  jurisdiction,  and  ia 
not  an  inferior  court  in  the  technical 
sense  of  that  term,  and  has  power  to 
punish  contempts,  both  direct  and  con- 
structive. Tho  court  said  that  if  a 
direct  legislative  grant  from  the  legis- 
lature were  necessary  to  confer  upon 
it  such  powers  as  have  been  usually 
held  to  be  inherent  in  all  such  courts, 
it  would  be  found  in  the  statute  which 
declares,  that  all  judges  possess  the 
powers  necessary  for  exercise  of  their 
respective  jurisdictions,  though  the 
same  be  not  expressly  given  by  law, 
and  in  the  statute  providing  that  all 
the  judges  of  the  supreme,  district, 
and  parish  courts  have  the  power  to 
punish  all  contempts  of  their  author- 
ity (newspaper  criticism  of  pending 
case)»  State  ex  rel.  Phelps  v.  Judge 
of  Civil  Dist  Ct  (1893)  45  La.  Ann. 
1250,  40  Am.  St.  Rep.  282,  14  So.  310. 

The  district  court  of  the  territory 
of  Montana  is  given  by  statute  all  the 
chancery  powers  which  properly  be- 
long to  the  chancery  courts  in  Bng^ 
land,  and  therefore  has  power  to  pun^ 
iah  contempta  (disobedience  of  order 
to  pay  alimony),  Zimmerman  v.  Zim- 
merman (1887)  7  Mont  114,  14  Pac. 
665. 

And  the  power  to  punish  for  con- 
tempt is  inherent  in  the  district  court 
of  the  state  of  Montana.  State  ex  rel. 
Boston  &  M.  Consol.  Copper  &  S.  Min» 
Co.  V.  Clancy  (1904)  30  Mont  193,  76 
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Pac.  10  (violation  of  iBJunction) ; 
State  ex  rel.  Metcalf  v.  District  Ct. 
(1916)  62  Mont.  46,  L.R.A.1916F,  132, 
165  Pac.  278,  Ann.  Cas.  1918A,  985 
(newspaper  criticism  of  case,  vilifying 
judge,  held  not  contempt  because  case 
had  terminated). 

The  district  court  of  Nebraska  has 
inherent  power  to  punish  contempts 
(violation  of  injunction).  Back  v. 
State  (1906)  75  Neb.  608,  106  N.  W. 

787. 

And  it  is  also  given  by  statute  pow- 
er to  punish  as  for  criminal  contempt 
persons  guilty  of  disorderly  or  inso- 
lent behavior  towards  the  court  or 
any  of  its  officers,  in  its  presence. 
Hawes  v.  State  ( 1895)  46  Neb.  149,  64 
N.  W.  699. 

A  district  court  of  Nevada  has  pow- 
er to  punish  for  contempt  a  violation 
of  an  injunction  granted  by  it.  Phil- 
lips V.  Welch  (1877)  12  Nev.  168. 

The  North  Dakota  district  court  had 
inherent  power  to  punish  for  contempt 
(violation  of  injunction).  State  v. 
Markuson  (1895)  6  N.  D.  147,  64  N.  W. 
934. 

The  district  court  of  Oklahoma  has 
inherent  power  to  punish  contempts. 
Burke  v.  Territory  (1894)  2  OUa.  499, 
37  Pac.  829  (newspaper  publication  in 
reference  to  pending  matter  reflecting 
upon  integrity  of  court) ;  Smith  v. 
State  (1916)  12  Okla.  Crim.  Rep.  513, 
159  Pac.  941  (violation  of  injunction). 

A  district  court  is  given  by  statute, 
in  Texas,  power  to  punish  contempts. 
Taylor  V.  Goodrich  (1897)  25  Tex.  Civ. 
App.  109,  40  S.  W.  515  (county  attor- 
ney inciting  publication  of  newspaper 
article  criticizing  court  for  discharg- 
ing alleged  murderers) ;  Ex  parte  Mor- 
gan (1905)  48  Tex.  Crim.  Rep.  108,  86 
S.  W.  755  (violation  of  injunction). 

The  district  court  of  the  territory 
of  Utah,  while  exercising  the  powers 
of  a  district  court  of  the  United 
States,  has  the  power  to  punish  for 
contempt,  given  to  the  United  States 
courts  by  §  725  of  the  United  States 
Revised  Statutes,  Comp.  Stat.  §  1245 
(inducing  witness,  duly  subpoenaed  to 
appear  before  the  grand  jury,  to  leave 
the  territory  so  as  not  to  testify). 
Re  Whetstone  (1893)  9  Utah,  166,  36 
Pac.  633. 


The  district  court  of  Wyoming  has 
inherent  power  to  punish  for  contempt 
disobedience  of  its  orders.  Man  v. 
Stoner  (1904)  12  Wyo.  478,  76  Pac. 
584. 

S*  Superior  courtm* 

The  superior  courts  of  the  several 
states  generally  have  inherent  power 
to  punish  contempt,  and  their  power 
in  some  cases  is  derived  from  the  Con- 
stitution. 

California. — ^Burns  v.  Superior  Ct 
(1903)  140  Cal.  1,  73  Pac.  697;  Crock- 
er V.  Conrey  (1903)  140  Cat.  213.  73 
Pac.  1006;  Ex  parte  Creely  (1908) 
8  Cal.  App.  713,  97  Pac.  766;  Drew  v. 
Superior  Ct.  (1919)  —  Cal.  App.  — , 
185  Pac.  680. 

Connecticut.  —  State  v.  Howell 
(1908)  80  Conn.  668,  125  Am.  St.  Uep. 
141,  69  Atl.  1057,  13  Ann.  Caa.  501. 

Georgia. — Howard  v.  Durand  (1867) 
36  Ga.  346,  91  Am.  Dec.  767;  Obear  v. 
Little  (1887)  79  Ga.  384,  4  S.  £.  914; 
Swafford  v.  Berrong  (1889)  84  Ga.  65, 
10  S.  E.  693;  Bradley  v.  State  (1900) 
111  Ga.  168,  50  L.R.A.  691,  78  Am.  St. 
Rep.  157,  36  S.  E.  630;  Cravvrford  v. 
Manning  (1912)  12  Ga.  App.  54,  76  S. 
E.  771. 

Massachusetts.  —  Hu  rley  v.  Com. 
(1905)  188  Mass.  443,  74  N.  E.  677,  3 
Ann.  Cas.  757. 

North  Carolina. — Re  Brown  (1915) 
168  N.  C.  417,  84  S.  E.  690. 

Ohio. — ^Ironmoulders'  Union  v.  I.  k 
E.  Greenwald  Co.  (1906)  4  Ohio  N.  P. 
N.  S.  161. 

South  Carolina.— State  v.  Williams 
(1843)  29  S.  C.  L.  (2  Speers)  26. 

Washington. — State  ex  rel.  Nicomen 
Boom  Co.  V.  North  Shore  Boom  &  Driv- 
ing Co.  (1909)  56  Wash.  1,  103  Pac. 
426,  107  Pac.  196;  State  ex  rel.  Sar- 
gent V.  Superior  Ct.  (1913)  71  Wash. 
496,  128  Pac.  1077;  Re  Anderson 
(1917)  97  Wash.  683,  167  Pac.  70. 

The  source  of  the  power  of  the  su- 
perior court  of  California  to  punish 
for  contempt  is  not  statutory,  but  is 
derived  from  the  Constitution  which 
created  the  court,  and  thereby  invest- 
ed it  with  all  the  powers  incidental  to 
courts  of  common  law  and  courts  of 
equity,  of  which  it  is  the  successor. 
Bums  V.  Superior  Ct.  (CaL)  supra. 

Such  court  has  power  to  punish  for 
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contempt  one  who  in  passing  the  jury, 
after  they  had  retired  to  deliberate 
upon  their  verdict  in  a  criminal  ac- 
tion, calls  out  to  them  not  to  convict 
the  defendant.  Ex  parte  Creely  (Cal.) 
supra. 

And  a  judge  of  such  court  has  pow- 
er to  punish  for  contempt  a  witness 
who  disobeys  a  subpoena  issued  by  him 
to  appear  before  him  to  give  his  depo- 
sition. Crocker  v.  Conrey  (1908)  140 
Cal.  213,  78  Pac.  1006. 

But  such  court  has  no  power  to  pun- 
ish for  contempt  one  who  refuses  to 
turn  over  to  a  receiver  in  insolvency 
property  held  by  him  adversely  to  the 
insolvent  debtor,  where  he  is  neither  ' 
an  officer  of  the  court  nor  a  party  to 
the  proceedings  in  insolvency.  Ex 
parte  Hollis  (1881)  59  Cal.  405. 

And  it  was  held  in  Re  Shortridge 
(1893)  99  Cal.  526,  21  L.R,A.  756,  37 
Am.  St.  Rep.  78,  34  Pac.  227,  that  such 
court  had  no  power  to  punish  for  con- 
tempt the  editor  and  publisher  of  a 
newspaper  article  containing  a  true 
report  of  the  testimony  of  the  wit- 
nesses in  a   divorce  case,   upon  the 
commencement  of  which  the  court  had 
made  an  order  that  during  the  trial  all 
persons  be  excluded  from  the  court 
room  except  the  officers  of  the  court, 
the  parties,  and  their  counsel,  and  that 
no  public  report  or  publication  of  any 
character  of  the  testimony  in  the  case 
be  made.    A  recent  act  of  the  legisla- 
ture had  provided  that  no  speech  or 
publication  reflecting  upon  or  concern- 
ing any  court  or  any  officer  thereof 
should  be  treated  or  punished  as  a 
contempt  of  such  court,  unless  made 
in   the  immediate  presence   of   such 
court  while  in  session,  and.  in  such 
manner  as  actually  to  interfere  with 
the  proceedings.  The  court  said :   "No 
authority  has  been  found  which  de- 
nies the  inherent  right  of  a  court,  in 
the   absence   of  a   limitation   placed 
upon  it  by  the  power  which  created  it, 
to  punish  as  a  contempt  an  act,  wheth- 
er committed  in  or  out  of  its  presence, 
^ehich  tends  to  impede,  embarrass,  or 
obstruct  the  court  in  the  discharge  of 
its  duties,''  but  it  was  held  that  the 
article  in  question  did  not  tend  to  im- 
pair, impede,  or  obstruct  the  admin- 
istration of  justice. 


The  power  to  punish  for  contempt 
is  inherent  in  the  superior  court  of 
Connecticut  (newspaper  article  as- 
suming to  state  evidence  to  be  pro- 
duced by  witnesses  upon  trial,  with 
improper  comment  thereon,  and  re- 
flecting upon  parties  to  action,  and 
improperly  expressing  opinion  as  to 
right  of  controversy,  with  purpose  of 
discouraging  defendant's  defense  and 
intimidating  his  witnesses.  State  v. 
Howell  (Conn.)  supra. 

The  superior  court  of  Georgia  is  a 
constitutional  court  of  record  with  in- 
herent power  to  punish  for  contempt, 
and  is  also  given  power  by  statutes  to 
preserve  and  enforce  order  in  its  im- 
mediate presence,  and  as  near  thereto 
as  is  necessary  to  prevent  interrup- 
tion, disturbance,  or  hindrance  to  Its 
proceedings,  and  to  inflict  summary 
punishment  for  contempt  upon  any 
party  to  a  case  who  disobeys  or  resists 
any  lawful  process,  order,  or  com- 
mand. Swafford  v.  Berrong  (1889)  84 
Ga.  66,  10  S.  E.  693  (assault  by  de- 
fendant upon  witness  during  trial,  in 
presence  of  court,  and  insulting  and 
abusive  language  to  court) ;  Bradley 
V.  State  (1900)  111  6a.  168,  60  L.R.A. 
691,  78  Am.  St  Rep.  167,  86  S.  E.  630 
(approaching,  during  adjournment, 
attorney  engaged  in  trial,  and  offering 
illegally  to  influence  juror  to  obtain 
favorable  verdict  or  mistrial) ;  How- 
ard V.  Durand  (1867)  86  Ga.  346,  91 
Am.  Dec.  767  (violation  of  injunc- 
tion); Ofoear  v.  Little  (1887)  79  Ga. 
384,  4  S.  E.  914  (failure  of  trustee  to 
pay  over  money  for  support  of  cestui 
que  trust) ;  Crawford  v.  Manning 
(1912)  12  Ga.  App.  64,  76  S.  E.  771 
(refusal  of  grandparents  to  whom  cus- 
tody of .  minor  child  is  ■  awarded,  to 
comply  with  order  to  surrender  child 
to  father  at  stated  intervals). 

The  superior  court  of  Massachusetts 
has  inherent  power  to  punish  con- 
tempts (attempt  to  influence  and  cor- 
rupt jury,  and  to  induce  attorney 
engaged  .in  trial  to  corrupt  jury). 
Hurley  v.  Com.  (1906)  188  Mass.  443, 
74  N.  E.  677,  8  Ann.  Cas.  767. 

The  superior  court  of  North  Caro* 
Una  has  inherent  power  to  punish  con- 
tempts (publication  in  newspaper 
defaming  judge,  because  made  after 
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adjourzunent  of  court,  and  after  all 
matters  referred  to  concerning  the  of- 
ficial conduct  of  the'judge  have  termi- 
nated, held  not  contempt).  Re  Brown 
(1915)  168  N.  C.  417,  84  S.  E.  690. 

The  superior  court  of  Ohio  has  in- 
herent power  to  punish  for  contempt 
the  violation  of  an  injunction.  Iron- 
moulders'  Union  v.  I.  &  E.  Greenwald 
Co.  (1906)  4  Ohio  N.  P.  N.  S.  161. 

The  South  Carolina  superior  court 
has  power  to  punish  for  contempt 
(held,  that  statute  making  habitual 
drunkenness  of  constable  indictable 
did  not  take  away  power  of  court  to 
punish  constable  for  contempt  for 
same  cause).  State  v.  Williams  (1843) 
29  S.  C  L.  (2  Speers)  26. 

A  county  superior  court  of  Washing- 
ton has  power,  partly  inherent  and 
partly  statutory,  to  punish  for  con- 
tempt. State  ex  rel.  Nicomen  Boom  Co. 
y.  North  Shore  Boom  &  Driving  Co. 
(1909)  55  Waah.  1,  108  Pac.  426,  107 
Pac.  196  (violation  of  judgment) ; 
State  ex  rel.  Sargent  v.  Superior  Ct. 
(1913)  71  Wash.  495,  128  Pac.  1077 
(refusal  of  party  to  comply  with  judg- 
ment) ;  Re  Anderson  (1917)  97  Wash. 
683,  167  Pac.  70  (failure  of  guardian 
to  pay  over,  as  ordered,  money  to 
ward). 

p.  Court9  of  oomtnan  pleas. 

The  courts  of  common  pleas  of  the 
several  states  have  power,  in  some  in- 
stances inherent,  and  in  other  in- 
stances statutory,  to  punish  for  con- 
tempt. Middlebrook  v.  State  (1876) 
48  Conn*  257,  21  Am.  Rep.  650 ;  People 
ex  rel.  Mitchell  v.  New  York  County 
(1859)  29  Barb.  (N.  Y.)  622;  Kahn's 
Case  (1860)  11  Abb.  Pr.  (N.  Y.)  147; 
Hale  V.  State  (1896)  55  Ohio  St  210, 
36  L.R^.  254,  60  Am.  St.  Rep.  691,  45 
N.  E.  199;  Steube  v.  State  (1888)  3 
Ohio  C.  C.  388,  2  Ohio  C.  D.  216,  affirm- 
ing (1886)  10  Ohio  Dec.  Reprint,  199, 
19  Ohio  L.  J.  181;  Jack  v.  Twyford 
(1899)  10  Pa.  Super.  Ct.  475;  Greason 
v.  Cumberland  R.  Co.  (1913)  54  Pa. 
Super.  Ct.  595. , 

The  court  of  common  pleas  of  Con- 
necticut has  inherent  power,  and  is 
empowered  by  statute,  to  punish  direct 
contempta.  The  statute  provides  that 
every  person  who  shall,  in  the  pres- 
ence of  the  court,  either  by  word  or 


action,  behave  contemptuously  or  dis- 
orderly, may  be  punished  by  the  court 
(assault  by  party  upon  attorney  dur- 
ing trial).  Middlebrook  v.  State 
(1876)  43  Conn.  257,  21  Am.  Rep.  630. 

The  court  of  common  pleas  of  New 
York  had  power  to  punish  for  con- 
tempt the  refusal  of  a  witness  to  an- 
swer a  Question  which  he  was  direct- 
ed by  the  court  to  answer  on  a  trial. 
People  ex  rel,  Mitchell  v.  New  York 
(1869)  29  Barb.  (N.  Y.)  622. 

It  also  had  power  to  punish  as  for 
contempt  failure  to  pay  a  personal 
property  tax,  under  the  statute  pro- 
viding that  the  neglect  or  refusal  to 
pay  such  a  tax  shall  be  held  and 
deemed  to  be  a  neglect  or  violation  of 
duty,  or  misconduct,  within  the  mean- 
ing of  the  provision  that  every  court 
of  record  shall  have  power  to  punish 
any  neglect  or  violation  of  duty,  or 
misconduct,  by  which  the  rights  or 
remedies  of  a  party  in  a  cause  or  mat- 
ter pending  in  such  court  may  be  de- 
feated, impaired,  or  prejudiced. 
Kahn's  Case  (1860)  11  Abb.  Pr.  (N, 
Y.)  147. 

An  Ohio  county  common  pleas  court 
has  inherent  power  to  punish  con- 
tempts, both  direct  and  constructive. 
Hale  V.  State  (1896)  55  Ohio  St  210, 
36  L.R.A.  254,  60  Am.  St.  Rep.  691,  45 
N.  E.  199  (removal  of  witness  from 
county  of  residence  to  prevent  his  ap- 
pearing on  day  of  trial) ;  Steube  v. 
State  (1888)  3  Ohio  C.  C.  383,  2  Ohio 
C.  D.  216,  affirming  (1886)  10  Ohio 
Dec.  Reprint,  199,  19  Ohio  L.  J.  181; 
Ex  parte  Morris  (1906)  28  Ohio  C.  C. 
611  (held,  that  court  could  not  punish 
summarily  refusal  of  assistant  pros- 
ecuting attorney,  when  ordered,  to 
prepare  and  present  nolle  prosequi,  as 
statute  required  notice). 

The  court  of  common  pleas  of  Penn- 
sylvania has  power  to  punish  for*  con- 
tempt one  refusing  to  obey  a  final  de- 
cree of  such  court  in  a  proceeding  in 
equity  (refusal  of  party  ordered  to 
restore  to  former  position  frame  build- 
ing wrongfully  removed  from  anoth- 
er's property).  Jack  v.  Twyford 
(1899)  10  Pa«  Super.  Ct.  475. 

Such  court  also  has  power  to  punish 
for  a  constructive  contempt,  an  at* 
tempt  to  influence  a  juror  in  a  pending 
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case.    Greason  y.  Cumberland  R.  Co. 
(1913)  54  Pa.  Super.  Ct.  596. 

JO.  CemtUy  couria. 

The  county  courts  of  the  several 
states,  generally,  have  inherent  and 
statutory  powers  as  to  contempt. 

Colorado.— Hughes  v.  People  (1880) 

6  Colo.  486;  Wyatt  v.  People  (1892) 
17  Colo.  252,  28  Pac.  961. 

lUuiois.— Ex  parte  Thatcher  (1845) 

7  111.  167;  People  v.  Gilbert  (1917) 
281  111.  619,  118  N.  E.  196. 

Indiana.— Little  v.  State  (1883)  90 
Ind.  338,  46  Am.  Rep.  224;  Ray  v. 
State  (1917)  186  Ind.  396,  114  N.  E. 
866. 

Missouri. — ^Ex  parte  Stone  (1916) 
—  Mo.  — ,  183  S.  W.  1058. 

New  Jersey. — Re  Cheeseman  (1886) 
49  N.  J.  L.  115,  60  Am.  Rep.  596,  6 
AtL  513;  Croasdale  v.  Court  of  Quar- 
ter Sessions  (1916)  88  N.  J.  L.  506,  97 
Atl.  285,  affirmed  on  opinion  below  in 

(1916)  89  N.  J.  L.  711,  99  Atl.  1070; 
Re  Verdon  (1916)  89  N.  J.  L.  16,  97 
Atl.  783,  reversed  on  another  point  in 

(1917)  90  N.  J.  L.  494,  102  Atl.  66, 157, 
and  (1918)  91  N.  J.  L.  494,  104  Atl. 
817. 

Oklahoma. — Waugh  y.  Dibbens 
(1916)  —  Okla.  — ,  luR.A.1917B.  360, 
160  Pac.  589;  Cress  v.  State  (1918)  14 
Okla.  Crim.  Rep.  521,  173  Pac.  854. 

South  Dakota.— Re  Taber  (1900)  18 
S.  D.  62,  82  N.  W.  398. 

The  county  court  of  Colorado  has 
power  to  punish  for  contempt  a  party 
to  an  action  who  fails  to  appear  per- 
sonally, as  required  by  a  citationi  and 
who,  in  his  answer,  makes  statements 
untrue,  scandalous,  impertinent,  and 
disrespectful  to  the  judge,  and,  in  an 
affidavit  for  a  change  of  venue,  makes 
grossly  scandalous,  untrue,  and  im« 
pertinent  allegations,  and  outrageous- 
ly insulting  imputations  against  the 
judge.  The  Civil  Code  provides  that 
the  following  acts  or  omissions 
shall  be  deemed  contempt:  First. 
Disorderly,  contemptuous,  or  insolent 
behavior  toward  the  judge  while  hold- 
ing court  or  engaged  in  his  judicial 
duties  and  at  chambers,  or  toward  ref- 
erees or  arbitrators,  while  sitting  on  a 
reference  or  arbitration,  tending  to 
interrupt  the  due  course  of  a  trial, 
reference,  arbitration,  or  other  judi- 


cial proceedings;  second,  a  breach  of 
the  peace,  boisterous  conduct,  or  in- 
solent disturbance  in  the  presence  of 
the  court,  or  in  its  immediate  vicinity, 
tending  to  interrupt  the  due  coarse  of 
a  trial  or  judicial  proceeding;  third, 
disobedience  or  resistance  to  any  law- 
ful writ,  order,  rule,  or  process,  issued 
by  the  court  or  judge  at  chambers; 
fourth,  disobedience  of  a  subpoena 
duly  served,  or  refusing  to  be  sworn, 
or  answer  as  a  witness ;  fif Ui,  rescuing 
any  person  or  property  in  the  custody 
of  an  officer  by  virtue  of  any  order 
or  process  of  such  court  or  judge  at 
chambers.  The  court  stated  that  such 
a  statutory  enumeration,  when  applied 
to  the  ever-varying  facts  and  circum- 
stances out  of  which  questions  of  con- 
tempt arise,  cannot  be  taken  as  the 
arbitrary  measure  and  limit  of  the  in- 
herent power  of  the  court  for  its  own 
preservation,  and  for  that  proper  dig- 
nity of  authority  which  is  essential  to 
the  effective  administration  of  law. 
Hughes  V.  People  (Cola)  supra. 

And  the  criminal  court  of  a  county 
has  inherent  power  to  punish  for  con- 
tempt. Wyatt  V.  People  (Colo.)  su- 
pra. 

The  county  court  of  Illinois  is  a  con- 
stitutional court,  and  though  a  court 
of  limited  jurisdiction,  has  inherent 
power  to  punish  contempts,  not  only 
those  committed  in  its  presence,  but 
also  one  consisting  in  the  publication 
of  a  newspaper  article  concerning  a 
pending  case,  which  reflects  upon  the 
judicial  integrity  of  the  court.  People 
V.  Gilbert  (III.)  supra. 

And  the  county  commissioner's 
court  has  power  to  punish  for  con- 
tempt the  refusal  of  its  cleric  to  enter 
up  its  order,  where  the  statute  pro- 
vides that  it  shall  have  power  to 
enforce  its  orders,  decrees,  and  judg- 
ments by  attachment  or  other  process, 
and  shall  have  all  the  power  necessary 
to  the  right  exercise  of  the  jurisdic- 
tion which  is,  or  may  be,  vested  in  it 
according  to  law.  Ex  parte  Thatch- 
er (111.)  supra. 

The  power  to  punish  for  contempt 
is  inherent  in  a  county  criminal  court 
of  Indiana.  Little  v.  State  (1888)  9Q 
Ind.  888,  46  Am.  Rep.  224  (soliciting 
money  from  father  of  accused  to  bribe 
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jurors  or  prosecuting  attorney) ;  Ray 
V.  State  (1917)  186  Ind.  396,  114  N.  E. 
866  (newspaper  editorial  charging 
judge  with  political  motives  as  basis 
of  his  action). 

A  parish  judge  of  Louisiana  has 
authority  to  punish  contempts,  under 
the  statute  giving  judges  express  pow- 
er to  punish  all  contempts  of  their 
authority,  and  even  without  this  stat- 
utory authority  he  has  inherent  power 
to  repress  disorder  and  punish  infrac- 
tions of  his  discipline  (disobedience 
of  administrator  of  order  to  file  ac- 
count). State  ex  rel.  Farmer  v.  Judge 
of  Parish  Ct.  (1879)  31  La.  Ann.  116. 

It  is  held  in  Ex  parte  Stone  (1916) 
—  Mo.  — ,  188  S.  W.  1058,  that  while 
the  county  court  of  Missouri,  being  a 
court  of  record,  has  power  to  punish 
as  for  a  criminal  contempt  persons 
guilty  of  wilful  disobedience  of  any 
process  or  order  lawfully  issued  or 
made  by  it,  and  of  the  contumacious 
and  unlawful  refusal  of  any  person  to 
be  sworn  as  a  witness,  the  authority 
of  a  county  court  to  commit  for  con- 
tempt must  be  explicitly  given  by 
statute,  or  necessarily  implied  from 
some  power  expressly  conferred  to 
the  exercise  of  which  its  authority  is 
an  essential  incident,  and  therefore  it 
has  no  power  to  punish  for  cont^npt  a 
person  refusing  to  be  sworn  as  a  wit- 
ness, wheer  it  appears  that  no  sub* 
poena  has  been  issued  and  served  upon 
him.' 

The  county  court  of  quarter  sessions 
of  New  Jersey  has  power  to  punish 
contempts  committed  either  in  or  out 
of  its  presence  (publication  in  news- 
paper of  editorial  criticizing  action  of 
county  prosecutor  at  a  quarter  ses- 
sion, in  criminal  matter).  Croasdale 
V.  Court  of  Quarter  Sessions  (1916)  88 
N.  J.  L.  506,  97  Atl.  285,  affirmed  on 
opinion  below  in  (1916)  89  N.  J.  L. 
711,  99  Atl.  1070. 

The  power  of  such  court  to  punish 
contempts  is  derived  wholly  from  the 
common  law,  which  has  been  neither 
altered  nor  enlarged  by  statute  in  this 
state  (newspaper  publication).  Re 
Verdon  (1916)  89  N.  J.  L.  16,  97  Atl. 
783,  reversed  on  another  point  in 
(1918)  91  N.  J.  L.  494,  104  Atl.  317. 

Since  the  superior  courts  of  New 


Jersey,  which  are  modeled  after  the 
English  superior  courts  of  common 
law,  have  power  to  punish  for  con- 
tempt for  any  words  uttered  by 
speech,  by  writing,  or  by  printing*  out- 
side of  the  regular  course  of  litiga- 
tion, which  are  designed  to  bring 
contempt  on  the  courts  in  the  exercise 
of  their  judicial  functions,  or  to  per- 
vert, in  a  pending  cause,  the  due  ad- 
ministration of  justice,  a  county  oyer 
and  terminer  court  has  power  to  pun- 
ish as  for  contempt  the  publication  in 
a  newspaper  of  an  article  intended  to 
cast  discredit  upon  the  members  of 
the  grand  jury  that  had  indicted  the 
publisher,  upon  the  sheriff  who  had 
summoned  the  jury,  and  upon  the 
judge  who  had  presided  at  his  trial. 
Re  Cheeseman  (1886)  49  N.  J.  L.  115, 
60  Am.  Rep.  596,  6  Atl.  513. 

A  judge  of  the  county  court,  while 
taking  a  deposition,  is  given  power  by 
statute,  in  Oklahoma,  to  commit  a  wit- 
ness for  contempt  for  refusing  to  an- 
swer a  material  question.  Waugh  v. 
Dibbens  (1916)  —  Okla.  — ,  L.R.A. 
1917B,  360,  160  Pac.  589. 

And  a  county  court  has  power  to 
punish  for  contempt  an  attorney  who 
instructs  a  witness  not  to  be  sworn, 
and  to  refuse  to  give  testimony  in  a 
pending  action  when  ordered  by  the 
judge  to  do  so.  It  was  held  in  this 
case  that  there  was  no  contempt,  be- 
cause the  county  judge  was  sitting  as 
an  examining  magistrate,  and  that  he 
lost  jurisdiction  on  the  filing  of  an 
affidavit  for  a  change  of  venue,  and 
that  all  proceedings  by  him  thereafter 
were  void.  Cress  v.  State  (1918)  14 
Okla.  Crim.  Rep.  521,  173  Pac.  854. 

The  county  court  of  South  Dakota, 
being  a  court  of  general  jurisdiction 
in  respect  to  all  probate  matters,  and 
being  created  by  the  Constitution,  has 
inherent  power  to  punish  all  criminal 
contempts  (refusal  of  special  adminis- 
trator to  obey  order  of  court  directing 
him  to  turn  over  to  the  administrator 
all  papers,  effects,  and  assets  in  his 
hands,  belonging  to  the  estate).  Re 
Taber  (1900)  13  S.  D.  62,  82  N.  W.  398. 

11.  Muiiicipal  or  c^Uy  courUi.    . 

In  general,  a  municipal  or  city  court, 
unless  a  court  of  record,  is  dependent 
on  statute  for  power  to  punish  con- 
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tempt,  and  its  power  is  limited  by  the 
statute. 

Connecticut.— ^McCarthy  y.  Hugo 
(1909)  82  Conn.  262,  135  Am.  St.  Rep* 
270,  73  Atl.  778,  17  Ann.  Cas.  219; 
Goodhart  v.  State  (1911)  84  Conn.  60, 
78  Atl.  868,  Ann.  Cas.  1912B,  1297. 

Georgia.— Hewitt  v.  State  (1913)  12 
Ga.  App.  168,  76  S.  E.  1054. 

Illinois. — People  v.  Seymour  (1916) 
272  111.  295,  111  N.  E.  1008;  People  y. 
Samuel  (1916)  199  111.  App.  294. 

Maine. — Morrison  y.  McDonald 
(1842)  21  Me.  550. 

Michigan* — ^Nichols  v.  Judge  of  Su- 
perior Ct.  (1902)  130  Mich.  187,  89 
N.  W.  691. 

Minnesota. — State  ex  rel.  Bullard  y. 
McDonough  (1912)  117  Minn.  173,  134 
N.  W.  509. 

New  Yoric  —  Buchsbaum  y.  Laue 
(1909)  63  Misc.  374,  118  N.  Y.  Supp. 
419. 

Porto  Rico.  —  People  y.  Freyre 
(1908)  14  P.  R.  R.  799 ;  Ex  parte  Pes- 
quera  (1911)  17  P.  R.  R.  706. 

Texas.— Ex  parte  Hubbard    (1911) 

63  Tex.  Crim.  Rep.  516,  140  S.  W.  451. 
Vermont.— Rudd  y.  Darling   (1892) 

64  Vt.  456,  25  Atl.  479. 
Wisconsin. — State  ex  rel.   Long  y. 

Keyes  (1889)  75  Wis.  288,  44  N.  W.  13, 
A  town  court  of  Connecticut  has  the 
power  to  punish  for  contempt  by  a 
sentence  and  imprisonment,  which  a 
justice  of  the  peace  is  authorized  to 
inflict,  by  §  506,  Gen.  Stat.,  proyiding 
that  any  court  may  punish  by  fine  and 
imprisonment  any  person  who  shall  in 
his  presence  behave  contemptuously 
or  in  a  disorderly  manner  (substitut- 
ing bottle  of  ginger  ale  for  bottle  of 
whisky  in  presence  of  court,  on  pros- 
ecution for  selling  liquor  in  yiolation 
of  law).  McCarthy  y.  Hugo  (Conxi.) 
supra. 

The  city  court  of  New  Hayen  is 
a  court  of  record,  and  has  the  inherent 
right  to  punish  contempts  committed 
in  its  presence  (untruthful  statements 
by  counsel  for  defense  in  criminal 
case  to  secure  admission  of  certain 
eyidence).  Goodhart  y.  State  (Conn.) 
supra. 

The  city  court  of  La  Grange  is  a 
statutory  court  without  inherent  pow- 
er to  punish   for  contempt,   and   its 


power  to  punish  contempts  is  limited 
to  those  specified  in  §  4643  of  the  Ciyil 
Code  of  1910.  Hewitt  y.  State  (Ga.) 
snpra. 

The  municipal  court  of  Chicago  has 
inherent  power  to  punish  contempts 
committed  in  its  presence  (making  of 
motion  for  change  of  yenue  on  ground 
of  prejudice,  based  on  untrue  afilda- 
yits).    People  v.  Samuel  (111.)  supra. 

Such  court,  in  the  absence  of  stat- 
utory authority,  has  power  to  .punish 
any  interference  with  its  orders  in  the 
administration  of  justice  (adyice  by 
attorney  to  client,  after  dispossession, 
to  repossess  herself  of  premises  by 
force,  and  to  withhold  possession  from 
plaintiff  and  bailiff,  acted  upon  by  cli- 
ent).   People  y.  Seymour  (IlL)  supra. 

The  municipal  court  of  the  city  of 
Bangor,  being  a  court  of  record,  has 
the  power  to  punish  contempts  which 
is  incident  to  all  courts  of  record  (re- 
fusal of  recorder,  when  ordered  by 
judge,  to  desist  from  exercising  du- 
ties of  office,  after  haying  been  duly 
remoyed  therefrom).  Morrison  y. 
McDonald  (Me.)  supra. 

The  municipal  court  of  Grand  Rap- 
ids, being  giyen  by  statute  the  same 
power  in  that  respect  as  is  possessed 
by  the  circuit  courts,  has  power  to 
punish  contempts  (subornation  of 
perjury  in  a  criminal  case  by  attor- 
ney). Nichols  y.  Judge  of  Superior 
Ct.  (Mich.)  supra. 

A  judge  of  a  municipal  court  of 
Minnesota  has  power  to  punish  for 
contempts  committed  in  open  court 
(attempt  by  justice  of  peace  appointed 
by  mayor,  to  take  chair  of  duly  elect- 
ed, qualified  judge  of  municipal 
court).  State  ex  rel.  Bullard  y.  Mc- 
Donough (1912)  117  Minn.  173,  134 
N.  W.  509. 

The  city  court  of  New  York  is  given 
by  statute  power  to  punish  as  for 
contempt  the  disobedience  by  the 
judgment  debtor  of  the  injunction  pro- 
hibiting the  transfer  of  his  property, 
in  an  order  by  the  city  judge  for  the 
examination  of  said  debtor  supplemen- 
tary to  execution.  Buchsbaum  y. 
Iiaue  (1909)  68  Misc.  374,  118  N.  Y. 
Supp.  419. 

A  municipal  court  is  given  by  stat- 
ute, in  Porto  Rico,  power  to  punish 
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contemptfi  committed  in  its  presence 
People  V.  Freyre  (1908)  14  P.  &  R. 
799;  Ex  parte  Pesquera  (1911)  17 
P.  R.  R.  706  (objection  by  attorney  to 
judge  questioning  witness). 

A  city  corporation  court  is  given  by 
statute,  in  Texas,  power  to  punish  for 
contempt  one  who  keeps  witnesses 
from  attending  the  court  Ex  parte 
Hubbard  (1911)  68  Tex.  Crim.  Rep* 
516,  140  S.  W.  451. 

The  jnunicipal  court  of  Bennington 
is  declared  to  be  a  court  of  record 
by  the  statute  creating  it,  and  has  in* 
herent  power  to  punish  for  contempt 
the  refusal  of  a  witness  to  answer 
proper  questions.  Rudd  v.  Darling 
(1892)  64  Vt.  456,  25  Atl.  479. 

A  judge  of  a  municipal  court  in 
Wisconsin,  acting  as  a  committing 
magistrate,  has  power,  given  by  stat- 
ute, to  punish  for  contempt  the  re- 
fusal of  the  witness  to  be  sworn* 
State  ex  rel.  Long  v.  Keyes  (1889)  76 
Wi8«  288,  44  N.  W.  13. 

Id.  Bolice  courts, 

A  police  court  is  generally  given 
power  by  statute  to  punish  contempts, 
and  the  statute  further  prescribes  in 
what  cases  such  power  may  be  exer- 
cised. 

United  States.— Re  Monroe  (1891) 
46  Fed.  52. 

Georgia.  —  Faircloth  v.  Macon 
(1905)  122  6a.  795,  50  S.  E.  915. 

Illinois. — Newton  v.  Locklin  (1875) 
77  111.  103. 

Kansas.— Re  Palmeter  (1897)  58 
Kan.  809,  51  Pac.  288. 

New  Jersey. — Re  Mindes  (1915)  88 
N.  J.  L.  117,  95  Atl.  743. 

New  York.— People  v.  Hicks  (1853) 
15  Barb.  153. 

Ohio.— Meek  v.  McGorray  (1908)  16 
Ohio  C.  C.  N.  S.  9. 

South  Carolina. — State  v.  Barnett 
(1914)  98  S.  C.  422,  82  S.  E.  795. 

Tennessee. — State  v.  Galloway 
(1868)  5  Coldw.  826,  98  Am.  Dec.  404. 

A  police  judge  has  power  to  punish 
for  contempt  a  police  officer  who  re- 
fuses to  execute  a  process  of  commit- 
ment issued  by  the  judge,  where  the 
police  court  is  made  by  statute  a  court 
of  record,  and  another  statute  pro- 
vides that  every  court  of  record  shall 
have  power  to  punish  as  for  criminal 


contempt  persons  guilty  of  the  fol- 
lowing acts:  First,  disorderly,  con- 
temptuous, or  insolent  behavior, 
committed  during  its  sitting,  in  its 
immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  pro- 
ceedings or  to  impair  tiie  respect  due 
to  its  authority;  second,  any  breach  of 
the  peace,  noise,  or  disturtmnce  direct- 
ly tending  to  interrupt  its  proceed- 
ings; third,  wilful  disobedience  of  any 
process  or  order  lawfully  issued  or 
made  by  him.  Re  Monroe  (Fed.)  su- 
pra. 

The  recorder  of  a  city,  given  by  its 
charter  the  same  power  to  punish  for 
contempt  as  a  judge  of  the  superior 
court,  has  power  to  punish  contempts 
without  reference  to  whether  he  is 
sitting  for  the  trial  of  offenses  against 
the  municipal  ordinances,  or  as  a 
court  of  inquiry  for  the  investigation 
of  offenses  committed  against  the 
state  within  the  limits  of  the  city  (at- 
tempt by  one,  brought  before  recorder 
charged  with  gaming,  to  procure, 
while  case  was  pending,  prosecutor 
to  leave  city).  Faircloth  v.  Macon 
(Ga«)  supra. 

A  police  magistrate  and  justice  of 
the  peace  has  power  to  punish  for  con- 
tempt one  using  abusive  and  insolent 
language,  under  a  statute  providing 
that  every  person  who  shall  appear 
before  a  justice  of  the  peace  when  act- 
ing as  such,  or  who  shall  be  present 
at  any  legal  proceeding  before  a  jus- 
tice, shall  behave  himself  in  a  decent^ 
orderly,  and  respectful  manner,  and 
for  failure  to  do  so  such  person  shall 
be  lined  by  the  said  justice  for  con- 
tempt. Newton  v.  Locklin  (in.)  su- 
pra. 

The  power  of  a  police  judge  to  im- 
prison for  contempt  cannot  rest  on 
mere  implication  or  inference,  but 
must  be  clearly  expressed  in  the  stat- 
ute. The  general  welfare  clause, 
which  authorizes  a  city  council  to 
enact  such  ordinances  as  may  be 
deemed  expedient  for  maintaining  tiie 
peace,  good  government,  and  welfare 
of  the  city,  and  its  trade  and  com- 
merce, does  not  authorize  the  city 
council  to  confer  power  upon  the  po- 
lice judge  to  adjudge  a  person  guilty 
of   contempt,    and   to    imprison    him 
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therefor.    Re  Palmeter  (Kaiu)  supra. 

A  police  judge  of  a  city  of  the  third 
class,  in  Kansas,  has  no  power  to  pun- 
ish indirect  contempts  (refusal  of  wit- 
ness to  obey  subpoena).  Re  Rich 
(1900)  10  Kan.  App.  280,  62  Pac.  715. 

A  judge  of  the  criminal  court  of 
Newark  has  power  to  punish  for  eon- 
tempt  threatening  language  by  an 
attorney  to  the  judge,  in  open  court. 
Re  Mindes  (1915)  88  N.  J.  L.  117,  95 
Atl.  743. 

The  recorder  of  a  city  has  no  power 
to  punish  for  contempt  the  use  of  in- 
sulting language  to  him  while  sitting 
at  the  trial  of  persons  who  have  vi- 
olated a  city  ordinance,  where  his 
powers  are  derived  from  the  city  char- 
ter, which  provides  that  he  shall  have 
all  powers  in  criminal  matters  that 
justices  of  the  peace  for  the  several 
counties  of  the  state  have,  and  like 
powers  with  the  mayor,  to  caujse  to  be 
arrested  and  committed  without  proc- 
ess any  person  guilty,  or  that  he  may 
have  reason  to  believe  guilty,  of  any 
crime  or  misdemeanor  or  breach  of 
the  peace,  and  to  try  all  causes  and 
complaints  arising  from  the  violation 
of  any  city  ordinance,  and  also  power 
to  inflict  such  fines  on  such  persons  as 
shall  be  brought  before  him  charged 
with  vagrancy,  disorderly  conduct,  or 
breach  of  the  peace,  or,  in  his  discre- 
tion, to  order  the  persoii  committed  to 
the  county  jail.  The  court  said:  "It 
will  thus  be  seen  that  the  recorder  has 
certain  ministerial  powers  in  criminal 
matters,  the  same  as  a  justice  of  the 
peace,  and  certain  powers  of  a  judi- 
cial nature  as  to  violations  of  city 
ordinances,  and  vagrancy,  and  other 
light  offenses.  He  has  no  power  to 
hold  a  court  for  the  trial  of  small 
causes,  and  although  some  of  his  pro- 
ceedings are  to  be  conducted  in  anal- 
ogy to  those  in  that  court,  yet  he  is 
not  empowered  to  hold  a  court  of  even 
that  limited  jurisdiction.  To  punish 
by  a  commitment  for  contempt  is  a 
power  belonging  only  to  judges  of  cer- 
tain courts,  and  does  not  arise  from 
the  mere  exercise  of  judicial  func- 
tions. .  .  .  That  power,  so  far  as 
it  may  be  exercised  by  judicial  officers, 
is  an  incident  to  a  court,  belonging 
alike  to  courts  of  civil  and  criminal 


jurisdiction,  but  not  extending  at  the 
common  law,  below  such  as  are  courts 
of  record  recognized  in  the  common 
law."  Re  Kerrigan  (1869)  83  N.  J.  L. 
S44. 

A  city  recorder,  authorized  by  the 
city  charter  to  punish  for  contempt 
the  refusal  of  a  witness  to  be  sworn, 
or  to  answer  proper  questions,  has  no 
power  to  punish  a  witness  who  refuses 
to  produce  books  and  papers.  People 
ex  rel.  Webster  v.  Van  Tassell  (1892) 
64  Hun,  444,  19  K  Y.  Supp.  643,  af- 
firmed on  opinion  below  in  (1892)  135 
N.  Y.  638,  82  N.  E.  646. 

The  recorder  of  the  city  of  New 
York  has  power  to  punish  as  for  a 
criminal  contempt  the  refusal  of  a 
witness  to  be  sworn  and  testify  upon 
a  criminal  complaint  before  the  re- 
corder, the  statute  respecting  crim- 
inal proceedings  giving  express  pow- 
er to  any  magistrate  to  punish  for 
contempt  in  like  cases,  and  in  like 
manner  as  is  permitted  to  justices  of 
the  peace  in  civil  cases,  and  as  to  such 
justices  it  is  provided  that  where  a 
witness  attending  before  any  justice 
shall  refuse  to  be  sworn,  and  the  par- 
ty at  whose  instance  he  attended  shall 
make  oath  that  the  testimony  of  such 
witness  is  so  far  material  that  with- 
out it  he  cannot  safely  proceed  in  the 
trial  of  such  cause,  such  justice  may, 
by  warrant,  commit  such  witness  to 
the  county  jail.  People  v.  Hicks 
(1853)  15  Barb.  (N.  Y.)  158. 

A  police  justice  is  given  by  statute, 
in  Ohio,  power  to  punish  for  contempt 
committed  in  his  presence,  and  the 
court  stated  that  without  the  statute 
he  would  have  inherent  power  to  do  so. 
Meek  v.  McGorray  (1908)  16  Ohio  C. 
C.  N.  S.  9. 

A  magistrate's  court  is  given  by 
statute,  in  South  Carolina,  power  to 
punish  for  contempt  (statements,  in 
affidavit  for  change  of  venue,  that 
magistrate  directed  his  constable  to 
influence  a  juror,  and  that  he  was  in- 
stigated by  malice  and  improper  mo- 
tives in  his  rulings).  State  v.  Bamett 
(1914)  98  S.  C.  422,  82  S.  E.  795. 

The  criminal  court  of  Memphis  has 
no  power  to  punish  as  a  contempt  any 
other  act  than  those  specified  in  the 
Code,  which  are  as  follows:     Firsts 
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the  wilful  miBbehavior  of  any  person 
in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  the  admin- 
istration of  justice.  Second,  the  wil* 
ful  misbehavior  of  any  of  the  officers 
of  the  court  in  their  official  transac- 
tions. Third,  the  wilful  disobedience 
or  resistance  of  any  officer  of  the 
court,  party,  juror,  witness,  or  any 
other  person  to  the  lawful  writ,  proc- 
ess, order,  rule,  decree,  or  conmfiand 
of  the  court.  Fourth,  the  abuse  of,  or 
unlawful  interference  with,  a  process 
or  proceeding  of  the  court.  Fifth, 
v/ilfully  conversing  with  jurors  in  re- 
lation to  the  merits  of  the  cause  in 
the  trial  of  which  they  are  engaged, 
or  otherwise  tampering  with  them. 
Sixth,  any  other  act  or  omission  de- 
clared a  contempt  by  law.  It  is  held 
in  this  case  that  the  publication  of  an 
editorial  article  purporting  to  give  the 
particulars,  and  denouncing  the  judge 
of  the  court  as  guilty  of  official  cor- 
ruption in  discharging  upon  bail  a 
prisoner  under  indictment  in  the  court 
for  a  felony,  does  not  come  within  any 
of  the  foregoing  subdivisions  of  the 
statute,  and  is,  therefore,  not  punish- 
able by  such  court.  State  v.  Galloway 
(1868)  5  Coldw.  (Tenn.)  326,  98  Am. 
Dec.  404. 

13,  Justices  of  the  peace* 

The  power  of  a  justice  of  the  peace 
to  punish  contempt  is  generally  a  mat^ 
ter  of  statute,  though  in  a  few  states 
he  has  some  inherent  power. 

Alabama. — ^Early  v.  Fitzpatrick 
(1909)  161  Ala.  171,  185  Am.  St.  Rep. 
123,  49  So.  686. 

California.  —  Ex  parte  Latimer 
(1873)  47  Cal.  131. 

Connecticut. — Holcomb  v.  Cornish 
(1831)  8  Conn.  375;  Church  v.  Pearne 
(1903)  76  Conn.  350,  53  AtL  955. 

Georgia.— Ormond  v.  Ball  (1904) 
120  Ga.  916,  48  S,  E.  383. 

Illinois.— Clark  v.  People  (1830) 
Breese,  266,  12  Am.  Dec.  177. 

Indiana. — Murphy  v.  Wilson  (1874) 
46  Ind.  537;  State  v.  Newton  (1878) 
62  Ind.  517. 

Iowa.— Robb  v.  McDonald  (1870)  29 
Iowa,  330,  4  Am.  Rep.  211. 

Kentucky. — McBumie  v.  Sullivan 
(1913)    152  Ky.  686,  44  L.R.A.(N.S.) 


186,   153  S.  W.   945;   Marksberry  y. 
Beasley  (1886)  8  Ky.  L.  Rep.  534. 

Maaaachaaetls.  —  Clarke's  Case 
(1853)  12  Cush.  320. 

Nebraska.— Re  Button  (1908)  83 
Neb.  636,  28  L.R.A.(N.S.)  1178»  120  N. 
W.  203. 

New  Haapahire^ — Bumham  v.  Stev- 
ens (1856)  33  N.  H.  247;  State  ex  reL 
Welsh  V.  Towle  (1861)  42  N.  H.  540; 
Robertson  v.  Hale  (1896)  68  N.  H.  538, 
44  Atl.  695. 

New  York. — Onderdonk  v.  Ranlett 
(1842)  3  Hill,  323;  People  ex  rel.  Deal 
V.  Williams  (1900)  51  App.  Div.  102, 
64  N.  Y.  Supp.  457 ;  People  ex  rel.  Mai- 
lory  V.  Benjamin  (1853)  9  How.  Pr. 
419;  Bowen  v.  Hunter  (1873)  45  How. 
Pr.  193;  Rutherford  v.  Holmes  (1876) 
66  N.  Y.  368;  People  v.  Webster  (1857) 
3  Park.  Crim.  Rep.  503. 

Ohio.— Rehburg  v.  Hirstius  (1910) 
17  Ohio  C.  C.  N.  S.  199. 

Philippine. — Nareida  v.  Bowen 
(1912)  22  Philippine,  365. 

South  Carolina. — ^Lining  v.  Bentham 
(1796)  2  S.  C.  L.  (2  Bay)  1;  SUte  v. 
Johnson  (1802)  2  S.  C.  L.  (2  Bay)  385 » 
3  S.  C.  L.  (  1  Brev.)  155. 

Texas.— Ex  parte  Robertson  (1889) 
27  Tex.  App.  628,  11  Am.  St  Rep.  207, 
11  S.  W.  669. 

Vermont.— Re  Cooper  (1858)  32  Vt. 
253. 

It  is  held  in  Early  v.  Fitzpatrick 
(Ala.)  supra,  that  it  is  too  well  settled 
in  Alabama  to  need  extended  ar- 
gument, that  a  justice  of  the  peace 
has  power  to  punish  for  contempt. 

A  justice  of  the  peace,  in  California, 
has  power  to  punish  for  contempt  one 
who,  in  proceedings  supplementary  to 
execution,  refuses  to  obey  an  order  to 
deliver  to  an  officer  of  the  court  prop- 
erty liable  to  execution.  The  (Dode  of 
Civil  Procedure,  defining  what  shall 
constitute  contempt  of  courts  of  jus- 
tice, enumerates,  among  others,  the 
''disobedience  of  a  lawful  judgment, 
order,  or  process  of  the  court."  An- 
other provision  of  the  same  Code 
makes  applicable  to  justices'  courts 
those  provisions  of  the  Code  which  are 
in  their  nature  applicable  to  the  or- 
ganization, powers,  and  force  of  pro- 
ceedings in  justices'  courts,  and  the 
court  held  that,  under  this  section^ 
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the  provisions  of  the  Code  as  to  con- 
tempt were  applicable  to  justices' 
courts,  and  stated  that  if  there  was 
any  doubt  on  the  point  it  would  be  re- 
moved by  reference  to  the  4th  sub- 
division of  §  128  of  the  same  Code, 
which  provides  that  every  court  shall 
have  power  to  compel  obedience  to  its 
judgments,  orders,  and  processes,  and 
to  the  orders  of  a  judge  out  of  court 
in  an  action  or  proceeding  pending 
therein.  Ex  parte  Latimer  (Cal.) 
supra. 

But  he  has  no  power  to  punish  for 
contempt  one  who  disobeys  a  sub- 
poena issued  by  the  justice  to  appear 
before  him  to  give  his  deposition,  the 
power  to  punish  for  such  contempt  be- 
ing in  the  superior  court  in  which  the 
proceeding  was  pending,  of  which  the 
taking  of  the  deposition  was  a  part. 
Gay  V.  Thorpe  (1905)  1  Cal.  App.  312, 
82  Pac.  221. 

A  justice  of  the  peace  has  power  to 
arrest  and  fine,  and  commit  until  the 
fine  is  paid,  without  previous  com- 
plaint or  warrant,  one  who  curses  him 
in  his  hearing  and  presence,  under  a 
statute  providing  that  a  justice  of  the 
peace  who  shall  have  plain  view  or 
personal  knowledge  of  any  person  be- 
ing guilty,  among  other  things,  of  pro- 
fane swearing,  may  make  up  a  judg- 
ment against  such  person.  Holcomb 
V-  Cornish  (1831)  8  Conn.  376. 

The  Connecticut  statute,  Gen.  Stat. 
1902,  §  506,  providing  that  any  court 
may  punish  by  fine  and  imprisonment 
any  person  who  shall  in  its  presence 
behave  contemptuously,  or  in  a  dis- 
orderly manner,  relates  only  to  acts  of 
contempt  committed  in  the  presence  of 
the  court,  and  leaves  all  others  to  be 
dealt  with  according  to  the  course  of 
the  common  law.  The  court  said: 
'*It  necessarily  implies  that  a  justice 
of  the  peace  has  power  to  deal  with 
such  acts  conmiitted  in  his  presence 
while  holding  court,  but  we  do  not  de- 
cide whether  he  has  power  to  punish 
f  pr  acts  not  committed  in  his  presence" 
(refusal  and  neglect  of  selectman  hav- 
ing charge  of  town  hall  to  have  said 
town  hall  unlocked  and  open  for  pur- 
pose of  continuing  trial).  Church  v. 
Peame  (1908)  75  Comu  350,  53  Atl. 
965. 


In  Georgia,  a  justice  of  the  peace  is 
both  a  civil  and  a  criminal  magistrate. 
His  civil  jurisdiction  is  derived  from 
the  Constitution,  while  his  criminal 
jurisdiction  is  derived  from  statute. 
When  presiding  over  the  constitution- 
al court,  or  over  the  statutory  court 
called  the  court  of  inquiry,  he  may, 
although  neither  court  is  a  court  of 
record,  punish  contempts,  but  he  can- 
not punish  as  for  a  contempt  of  court 
the  refusal  to  surrender  to  an  arrest- 
ing officer,  upon  a  warrant  lawfully 
issued  by  the  justice,  one  accused  of 
crime,  because  the  court  of  inquiry 
does  not,  under  the  statute,  come  into 
existence  until  the  accused  has  been 
legally  arrested  and  brought  before 
the  justice,  and  a  court  has  been  or- 
ganized for  the  purpose  of  examining 
into  the  accusations.  Ormond  v.  Ball 
(1904)  120  6a.  916,  48  S.  E..883. 

A  justice  of  the  peace  has  power  to 
punish  contempts  committed  in  his 
presence,  under  an  act  providing  that 
every  person  who  shall  appear  before  a 
justice  of  the  peace  when  acting  as 
such,  or  who  shall  be  present  at  any 
legal  proceeding  before  a  justice, 
shall  demean  himself  in  a  decent,  or- 
derly, and  respectful  manner,  and  for 
failing  to  do  so,  such  person  shall  be 
fined  by  the  justice  for  contempt. 
Clark  V.  People  (1830)  Breese  (III.) 
266,  12  Am.  Dec.  i77. 

A  justice  of  the  peace,  in  Indiana, 
has  power  to  punish  for  contempt  jur- 
ors who,  without  his  permission,  leave 
before  arriving  at  a  verdict.  -  Murphy 
v.  Wilson  (1874)  46  Ind.  537. 

He  has  also  power  to  punish  for 
contempt  a  witness  who  refuses  to 
obey  a  subpoena  in  a  criminal  case,  un- 
der the  statute  providing  that  justices 
shall  have  power  to  subp<ena  wit- 
nesses and  enforce  their  attendance 
by  attachment  and  fine,  and  to  enforce 
order  when  judicial  proceedings  are 
in  progress  before  them,  as  this  stat- 
ute applies  both  to  criminal  and  civil 
cases.  State  v.  Newton  (1878)  62  Ind. 
517. 

A  justice  of  the  peace,  in  Iowa,  has 
power,  upon  the  application  of  a  per- 
son desirous  of  obtaining  the  affidavit 
of  another,  to  punish  for  contempt  the 
refusal  of  the  latter  to  obey  a  subpcena 
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of  the  justice,  or  to  answer  when 
brought  before  him.  Robb  v.  McDon- 
ald (1870)  29  Iowa,  330,  4  Am.  Rep. 
211. 

Justices*  courts  in  Kentucky  are 
courts  of  record,  and  have  the  same 
power  as  such  courts  to  punish  for 
contempts  (insulting  language  by  wit* 
ness  to  justice).  McBurnie  v.  Sullivan 
(lSri3)  152  Ky.  686,  44  L.R.A.(N.S.) 
186,  153  S.  W.  946. 

And  a  justice  of  the  peace  in  that 
state  has  power  to  punish  disobe- 
dience of  his  orders.  Marksberry  v. 
Beasley  (1886)  8  Ky.  L.  Rep.  534. 

A  justice  of  the  peace  is  given  by 
statute,  in  Massachusetts,  the  same 
power  to  punish  for  contempt  as 
courts  of  record  have,  and  they  have 
the  power  to  punish  for  contempt  a 
witness,  who,  when  duly  subpoenaed, 
refuses  to  attend,  but  the  justice  of 
the  peace  has  no  power  to  punish  a 
witness  for  failure  to  attend  after  the 
case  has  been  terminated  by  final 
judgment.  Clarke's  Case  (1853)  12 
Cush.  (Mass.)  320. 

And  he  has  no  power  to  punish  for 
contempt,  when  taking  the  deposition 
of  a  witness,  the  refusal  of  the  latter 
to  answer  questions  put  to  him.  Law- 
son  V.  Rowley  (1904)  185  Mass.  171, 
69  N.  E.  1082. 

A  justice  of  the  peace,  in  Michigan, 
holding  an  examination  to  determine 
whether  one  charged  with  crime  shall 
be  committed  for  trial  or  held  to  bail, 
has  no  power  to  commit  a  witness  for 
refusing  to  testify  on  such  examina- 
.tion,  no  power  to  do  so  being  express- 
ly conferred  by  statute.  Re  Farnham 
(1860)  8  Mich.  89. 

A  justice  of  the  peace  in  Nebraska 
has  power  to  punish  for  contempt  the 
refusal  of  a  witness  to  be  sworn  and 
to  testify,  when  duly  subpoenaed  to 
give  his  deposition,  the  power  to  take 
depositions  and  commit  for  refusal  to 
testify  being  expressly  conferred  by 
statute.  Re  Button  (1908)  83  Neb. 
636,  23  L.R.A.(N.S.)  1173,  120  N.  W. 
203. 

A  justice  of  the  peace  has  power  to 

punish  for  contempt  the  failure  of  a 

.  witness  to  obey  a  summons  to  appear 

and  give  a  deposition,  under  a  statute 

providing   that    every   justice   before 


whom  any  witness  has  been  summoned 
to  appear  and  testify,  or  to  give  a 
deposition,  may  bring  any  witness  re* 
fusing  or  neglecting  to  appear  and 
testify,  or  give  a  deposition,  by  attach* 
ment  before  him,  and  if  on  examina- 
tion he  has  no  reasonable  excuse,  may 
punish  him  by  a  fine.  Bumham  v. 
Stevens  (1856)  33  N.  H.  247. 

And  he  has  power  under  the  same 
statute,  to  punish  for  contempt  the  re- 
fusal of  a  witness  duly  summoned  to 
give  a  deposition,  to  answer  proper 
questions.  State  ex  rel.  Welsh  v. 
Towle  (1861)  42  N.  H.  540. 

The  same  statute  confers  upon  a 
justice  power  to  punish  for  contempt 
a  witness  who,  after  giving  his  dep- 
osition, fails  to  appear  at  an  ad- 
journed day  to  sign  it.  Robertson  v. 
Hale  (1896)  68  N.  H.  538,  44  Atl.  695. 

A  justice  of  the  peace  in  New  Jer- 
sey, sitting  in  the  course  of  a  trial  of 
small  causes,  has  no  power  to  conunit 
for  a  contempt  committed  in  the  pres- 
ence of  the  court,  while  engaged  in 
the  trial  of  a  civil  cause  (commanding 
a  witness  under  examination  to  leave 
the  court  room,  and  calling  the  justice 
names).  The  justice's  court  is  a  stat- 
utory court,  and  its  powers  are  limited 
to  those  expressly  conferred  by  stat- 
ute, and  a  statute  making  the  justice's 
court  a  court  of  record,  and  giving  it 
all  the  powers  that  are  usual  in  courts 
of  record,  does  not  confer  upon  it  pow- 
er to  punish  contempts,  since,  although 
under  the  common  law  all  courts  of 
record  possess  the  power  to  punish 
for  contempts,  only  liie  courts  of  New 
Jersey  which  are  modeled  after  the 
courts  which  possess  such  power  at 
common  law  have  the  power  to  punish 
contempts,  and  courts  created  by  an 
act  of  the  legislature  with  limited  and 
special  statutory  jurisdiction  do  not 
have  such  power,  unless  specially  con- 
ferred by  statute.  Rhinehart  v.  Lance 
(1881)  43  N.  J.  L.  311,  39  Am.  Rep. 
592. 

A  justice  of  the  peace  in  New  York 
state  has  no  power  to  punish  for  con- 
tempt, save  in  a  case  stated  in  the 
statute  law.  Rutherford  v.  Holmes 
(1876)  66  N.  Y.  368. 

He  is  given  by  statute  power  to 
punish   as  for  a  criminal   contempt. 
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the  followiftfir  ActSy  and  no  others: 
FirBty  disorderly,  contemptuous,  or  in- 
solent behavior  toward  the  justice 
while  engaiged  in  the  trial  of  a  eause> 
pr  in  the  rendering  of  any  judgment,* 
or  in  any  judicial  proceeding,  which 
shall  tend  to  interrupt  such  proceed- 
ings, or  to  impair  the  respect  due  to 
his  authority.  Second,  any  breach  of 
the  peace,  noise,  or  other  disturb- 
ance, tending  to  interrupt  the  official 
proceedings  of  the  justice.  Third, 
resistance  wilfully  offered  by  a  per- 
son, in  the  presence  of  the  justice,  to 
the  execution  of  any  lawful  order  or 
process  made  or  Issued  by  him. 
Another  statute  provides  as  follows: 
'^When  a  witness  attending  before  a 
justice,  in  any  cause,  shall  refuse  to 
be  sworn,  in  any  form  prescribed  by 
law,  or  to  answer  any  pertinent  and 
proper  question,  and  the  party  at 
whose  instance  he  attended  shall  make 
oath  that  the  testimony  of  such  wit- 
ness is  so  far  material  that  without  it 
he  cannot  safely  proceed  in  the  trial 
of  such  cause,  such  justice  may  by 
warrant  commit  such  witness  to  the 
jail  of  the  county."  Onderdonk  v. 
Ranlett  (1842)  3  Hill  (N,  Y.)  823 
(boisterous  conduct  and  insulting 
language  by  party  during  trial)  ;  Peo- 
ple ex  rel.  Deal  v.  Williams  (1900)  51 
App.  Div.  102,  64  N.  Y.  Supp.  457 
(creation  of  disturbance  tending  to 
interrupt  proceeding) ;  People  ex  rel. 
Mallory  v.  Benjamin  (1853)  9  How. 
Pr.  (N.  Y.)  419  (refusal  of  attorney 
to  produce  papers  held  not  contempt 
under  third  subdivision  of  statute); 
Rutherford  v.  Holmes  (1876)  66  N.  Y. 
368  (refusal  of  witness  to  answer 
proper  questions) ;  People  v.  Webster 
(1857)  3  Park.  Crim.  Rep.  (N.  Y.) 
503  (refusal  of  witness  to  be  sworn 
in  special  proceeding  under '  prohib- 
itory act,  to  ascertain  violators  of  act, 
held  not  punishable,  because  second 
statute  not  applicable  to  such  proceed- 
ing). 

But  it  is  held  in  Bowen  v.  Hunter 
(1873)  45  How.  Pn  (N,  Y.)  198,  that  a 
justice  of  the  peace  holding  a  court 
of  special  sessions  has  power,  under 
the  common  law,  to  punish  as  for  a 
criminal  contempt,  a  witness  duly  sub- 
8  A.L.R.— 99. 


pceaaed,  who  wilfully  and  cont^nptu- 
ously  ref  usea  to  be  sworn* 

In  Ohio,  a  justice  of  the  pea^e  has 
power  tp  punish  for  contempt  the  re- 
fusal of  a  witness  to  answer  a  proper 
question  in  a  civil  action  before  the 
justice.  Rehburg  v.  Hiretius  (1910) 
17  Ohio  C.  C.  tL  S.  199, 

In  Pmuiaylvania^  juatices  of  the 
peace  derive  all  their  judicial  powers 
from  legislation,  and  they  exercise  no 
common-law  powers,  and  no  statute 
gives  them  the  power  to  punish  con- 
tempts (insulting  and  contemptuous 
language  to  justice  during  proceeding 
before  him  held  not  so  permissible). 
Albright  v.  Lapp  (1856)  26  Pa.  99,  67 
Am.  Dec.  402. 

A  justice  of  the  peace  is  given  pow- 
er by  statute,  in  the  Philippine 
Islands,  to  punish  direct  contempts 
only,  and  has  no  power  to  punish  as 
for  contempt  the  disobedience  of  a 
Bubpcema.  Narclda  v.  Bowen  (1912) 
22  Philippine,  365. 

In  South  Carolina,  a  justice  of  the 
peace  has  inherent  power  to  punish 
contempts  in  his  presence  (insulting, 
abusive  and  disrespectful  language 
te  justice  to  his  face)  •  Lining  v.  Bent- 
ham  (1796)  2  S.  C.  L.  (2  Bay)  1;  State 
v.  Johnson  (1802)  2  S.  C.  L.  (2  Bay) 
385,  3  S.  C.  L.  (1  Brev.)  166. 

But  he  has  no  inherent  power,  nor 
is  power. given  to  him  by  statute,  to 
commit  for  contempts  committed  out 
of  court,  (held,  that  he  could  not  com* 
mit  constable  for  contempt  in  not  re- 
turning execution  and  paying  money 
collected  thereon).  State  v.  Apple- 
gate  (1822)  13  S.  a  L.  (2  M'Cord) 
110. 

In  South  Dakota,  a  justice  of  the 
peace,  sitting  as  a  committing  mag- 
istrate, has  no  power  to  punish  for 
contempt  a  witness  who  refused  to 
obey  a  subpcena  duces  tecum,  as  the 
statute  giving  such  magistrate  power 
to  punish  a  witness  for  refusing  to 
testify  does  not  authorize  him  to  pun- 
ish for  failure  to  obey  such  a  sub- 
poena. Famham  v.  Golman  (1905)  19 
S.  D.  342, 1  L.R.A.(N.S.)  1135, 117  Am. 
St.  Rep.  944, 103  N.  W.  161, 9  Ann.  Gas. 
314. 

A  justice  of  the  peace,  in  Texas,  has 
statutory  power  to  punish  for  contempt 
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the  refusal  of  a  constable  to  execute 
a  writ  for  sequestration  issued  by  the 
justiee.  Ex  parte  Robertson  (1889)  27 
Tex.  App.  628,  11  Am.  St.  Rep.  207,  11 
S.  W.  669. 

In  Vermont,  justices  of  the  peace 
are  courts  of  record,  and  have  inher- 
ent power  to  punish  for  contempt  (in- 
sulting language  by  attorney  to  jus- 
tice).   Re  Cooper  (1858)  32  Vt  258. 

o.  British  courts, 

1,  England. 

(a)   High  court  of  justice* 

The  high  court  of  justice  has  power 
to  punish  for  contempt  the  publication 
in  a  newspaper  of  matter  tending  to 
interfere  with  the  fair  trial  of  one 
charged  with  an  offense,  although  at 
the  time  of  the  publication  the  person 
charged  had  not  yet  been  committed 
for  trial.  Rex  v.  Parke  [1903]  2  K.  B. 
432,  72  L.  J.  K.  B.  N.  S.  839,  67  J.  P. 
421,  52  Week.  Rep.  215,  89  L.  T.  N.  S. 
439,  19  Times  L.  R.  627. 

(h)  King's  benefc. 

The  King's  bench  has  power  to  pun-* 
ish  for  contempt  an  interference  with 
the  administration  of  justice,  or  acts 
tending  to  prejudice  the  fair  trial  of 
one  accused  of  an  offense.  Re  John- 
son (1887)  L.  R.  20  Q.  B.  Div.  68,  52 
J.  P.  280,  57  L.  J.  Q.  B.  N.  S.  1,  58 
L.  T.  N.  S.  160,  86  Week.  Rep.  51  (use 
by  solicitor  of  grossly  abusive  expres- 
sions and  threatening  gestures  to  op- 
posing solicitor,  on  their  way  from  the 
judge's  chambers  to  entrance  gate  of 
building) ;  Reg.  v.  Castro  (1878)  L.  R. 
9  Q.  B.  219,  28  L.  T.  N.  S.  222,  12  Cox, 
C.  C.  371  (making  of  speeches  at  pub- 
lic meetings  during  pendency  of  crim- 
inal case  to  effect  that  defendant  is 
not  guilty,  and  that  there  is  a  conspir- 
acy to  prevent  his  having  a  fair  trial) ; 
Rex  V.  Clarke  [1910]  108  L.  T.  N.  S. 
686,  27  Times  L.  R.  82  (publication  in 
newspaper  of  facts  concerning  trial 
which  tend  to  prejudice  fair  trial  of 
accused);  Rex  v.  Davies  [1906]  IK. 
B.  32,  76  L.  J.  K.  B.  N.  S.  104,  93  L.  T. 
N.  S.  772,  54  Week.  Rep.  107,  22  Times 
L.  R.  97  (publication  of  newspaper  ar- 
ticles tending  to  interfere  with  fair 
trial  of  accused,  although  he  may  nev- 
er be  tried  before  King's  bench). 


(e)  C0urt  of 

A  court  of  assize,  being  a  superior 
court,  has  power  to  punish  for  con- 
tempt the  refusal  of  a  witness  to  an- 
swer questions.  Ex  parte  Fernanda 
(1861)  10  C.  B.  N.  S.  3,  142  Eng.  Re- 
print, 849,  7  Jur.  N.  S.  571,  4  L.  T.  N. 
S.  824,  9  Week.  Rep.  882,  15  Eng.  Rul. 
Cas.  1. 

(d)  Court  of  tUsi  prium. 

A  court  of  nisi  prius  has  power  to 
punish  as  for  contempt  th^  indeconun 
of  the  defendant  in  addbressin^  the 
jury  on  his  trial  under  an  indictment 
for  publication  of  blasphemous  libel, 
with  statements,  irrelevant  to  the  is- 
sue, concerning  the  Christian  religion 
and  derogatory  to  the  character  of 
judges  and  barristers.  Rex  v.  Davison 
(1821)  4  Barn.  &  Aid.  329,  106  Eng. 
Reprint,  958,  23  Revised  Rep.  295. 

(e)   CouH  of  general  iail  deltoery. 

^  A  court  of  general  jail  delivery  has 
power  to  punish  for  contempt  the  pub- 
lication in  a  newspaper  of  the  proceed- 
ings of  a  trial,  in  violation  of  an  order 
of  the  court  prohibiting  the  publica- 
tion of  such  proceedings  pending  the 
trials  of  several  persons  charged  by 
the  same  indictment.    Rex  v.  dement 

(1821)  4  Barn.  &  Aid.  218,  106  Eng. 
Reprint,  918,  23  Revised  Rep.  260,  25 
Revised  Rep.  710. 

Cf)   County  court, 

A  county  court,  being  an  inferior 
court  of  record,  had  no  power  to  pun- 
ish for  a  contempt  committed  out  of 
court,  and  its  power  was  limited  bj 
statute  to  contempts  committed  in  the 
face  of  the  court  (writing  of  letter 
published  in  newspaper,  reflecting  on 
conduct  of  court  not  within  its  power 
to  punish).  Reg.  v.  Lefroy  (1873)  L- 
R.  8  Q.  B.  134,  42  L.  J.  Q.  B.  N.  S.  121, 
28  L.  T.  N.  S.  132,  21  Week.  Rep.  832. 

But  it  was  given  power  by  a  later 
statute  to  enforce  obedience  to  its  or- 
ders by  commitment  to  prison.  Rich- 
ards V.  Cullerne  (1881)  L.  R.  7  Q.  B. 
Div.  623  (disobedience  on  order  of  ref- 
erence by  consent,  of  directions  to  at- 
tend on  certain  date,  and  to  produce 
books  and  papers) ;  Ex  parte  Martin 
(1879)  L.  R.  4  Q.  B.  Div.  212  (dis- 
obedience of  injunction)  ;   Martin  ▼. 
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Bannister  (1879)  L.  B.  4  Q.  B.  Div. 
491,  48  L.  J.  Q.  B.  N.  S.  76,  28  Week. 
Rep,  143  (disobedience  of  injunction)* 

(g)  Quarter  sessions* 

A  quarter  sessions,  being  a  court  M 
record,  has  inherent  power  to  punish 
for  contempt  an  insult  to  a  juror  by  a 
barrister.  Ex  parte  Pater  (1864)  6 
Best  ic  S.  299,  122  Eng.  Reprint,  842, 
33  U  J.  Mag.  Gas.  N.  S.  142,  10  Jur. 
N.  S.  972,  10  L.  T.  N.  S.  876,  12  Week. 
Rep.  823,  9  Cox,  G.  G.  544,  15  Eng. 
Rnl.  Gas.  141. 

(h)  Justice  of  the  peare^ 

A  justice  of  the  peace  may  punish 
for  contempt  one  who,  in  his  presence,  ^ 
»ays  that  he  is  a  rogue  and  liar.    Rex 
V.  Revel  (1760)  1  Strange,  420,  93  Eng. 
Reprint,  609. 

And  he  aldo  has  power  to  commit 
to  prison  one  who  was  a  material  wit- 
ness upon  a  charge  of  felony  brought 
before  him,  but  refuses  to  appear  at 
the  sessions  to  give  evidence,  or  to 
enter  into  a  recognizance  for  his  ap- 
pearance, since  such  power  is  inferred 
from  the  statute  giving  the  justices 
authority  to  bind  witnesses  by  recog-* 
nizance  to  appear  at  the  trial  to  give 
evidence  against  the  party  indicted. 
Bennet  v.  Watson  (1814)  3  Maule  &  S. 
1,  105  Eng.  Reprint,  512,  15  Revised 
Rep.  373. 

But  he  has  no  power  to  punish  for 
contempt  the  refusal  of  a  witness  to 
give  evidence  concerning  a  breach  of 
the  public  peace,  where  there  is  no 
information  upon  oath,  or  any  person 
charged  with  the  offense,  so  as  to  ren- 
der necessary  the  examination  of  wit- 
nesses. Gropper  v.  Horton  (1826)  8 
DowL  A  R.  166. 

(i)  Leet. 

A  leet  is  a  court  of  record,  and  the 
steward  is  a  judge  thereof,  and  there- 
fore has  power  to  punish  for  contempt 
committed  in  the  face  of  the  court  (re- 
fusal of  one  chosen  at  leet  to  be  con- 
stable of  a  manor,  being  present  in 
cQurt,  to  take  the  oath  of  office,  and  his 
departure  in  contempt  of  court). 
Griesley's  Case  (1588)  8  Coke,  38a,  77 
Eng.  Reprint,  530. 


;9.  irelatid* 
(a)  Court  of  astiize. 

A  court  of  assize,  sitting  under  a 
commission  of  oyer  and  terminer  for 
the  purpose  of  a  general  jail  delivery, 
is  a  superior  court,  and  has  power  to 
punish  for  contempt  the  publication  in 
a  newspaper  of  articles  reflecting  up- 
on the  trial  of  a  case  in  such  court. 
Re  M'Aleece  (1873)  Ir.  Rep.  7  C.  L 
146. 

S*  Canada, 

(a)  Supre^ive  cotiri. 

It  is  assumed  in  Meriden  Britannia 
Co.  v.  Walters  ^915)  24  Can.  Grim. 
Gas.  364,  34  Ont  L.  Rep.  518,  9  Ont 
Week.  N.  87,  25  D.  L.  R.  167,  that  the 
Ontario  supreme  court  has  power  to 
punish  contempts,  it  being  stated,  on  a 
motion  on  behalf  of  a  plaintiff  in  a 
pending  case  for  an  order  for  the  pun- 
ishment for  contempt  of  a  newspaper 
editor  for  writing  an  article  cotnment- 
ing  on  the  case,  that  the  disciplinary 
IMJwer  of  the  court  to  punish  for  con- 
tempt should  be  sparingly  and  care- 
fully exercised,  and  that  it  should  be 
exercised  to  punish  one  publishing  an 
article  commenting  upon  a  pending 
case,  only  when  such  article  is  likely 
to  prejudice  the  proper  conduct  of  the 
case. 

And  in  Reg.  v.  Ellis  (1889)  28  N.  B. 
497,  it  is  assumed  that  the  supreme 
court  of  New  Brunswick  has  power  to 
punish  for  contempt,  the  case  holding 
that  a  newspaper  publication,  charg- 
ing that  a  judge  of  such  court  was 
actuated  by  dishonest  and  corrupt  mo- 
tives in  granting  an  order,  constituted 
a  contempt  punishable  by  the  court. 
Appeal  dismissed  in  Ellis  v.  Baird 
fl888)  16  Can.  S.  C.  147. 

(b)  Queen' H  buftch^ 

The  court  of  Queen's  bench  has 
power  to  punish  for  contempt  the 
writer  of  a  letter  published  in  a  news- 
paper, reflecting  on  one  of  the  judges 
of  the  court,  and  tending  to  prejudice 
the  defense  in  a  pending  prosecution. 
Re  Houston  (1877)  41  U.  G.  Q.  B.  42. 

(c)  Superior  court. 

The  superior  court  has  inherent 
power  to  punish  eontempte,  and  there- 
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fore  has  power  to  punish  for  contempt 
the  publication  of  newspaper  articles 
scandalizing  the  court,  though  the 
cases  in  regard  to  which  they  were 
written  are  not  pending,  but  have  been 
finally  determined.  Fournier  v.  Atty. 
Gen.  (1910)  Rap.  Jud.  Quebec  19  B. 
R.  431,  17  Can.  Crim.  Cas.  108. 

(d)  Division  eauft* 

The  power  of  punishing  contempts 
by  a  fine  is  given  by  statute  to  the 
judge  of  a  division  court  (insult  by 
barrister  to  judge  on  a  motion).  Re 
Recorder  &  Judge  of  Division  Ct. 
(1864)  28  U.  C.  Q.  B.  376. 

Such  court  also  has  power  to  punish 
for  contempt  the  disobedience  of  its 
judgment  ordering  a  street  railway 
company  to  furnish  a  city  annaaJ 
statements.  Toronto  v.  Toronto  R.  Co* 
(1917)  12  Ont  Week.  N.  Ill, 

(e)   County  court. 

A  county  court  has  power  to  punish 
for  contempt  insulting  words  by  a 
barrister  to  the  court.  Ex.  parte  Leea 
(1874)  24  U.  C.  G.  P.  214. 

But  a  judge  of  a  county  court,  in 
removing  an  assignee  for  creditors 
under  the  authority  of  48  Vict,  chap, 
26,  §  6(0),  is  not  exercising  the  pow- 
ers of  the  county  court,  but  an  inde- 
pendent statutory  authority  conferred 
upon  it,  and  therefore  has  no  power  to 
punish  for  contempt  the  refusal  of  the 
assignee  to  comply  with  an  order 
directing  him  to  turn  over  to  his  suc- 
cessor ^he  insolvent's  property.  Re 
Pacquette  (1886)  11  Ont.  Pr.  Rep. 
463. 

(f)  Justice  of  the  peace. 

A  justice  of  the  peace,  while  sitting 
in  discharge  of  his  duties,  examining 
parties  upon  a  criminal  charge,  has 
power  to  protect  himself  from  insult, 
and  to  repress  disorderly  conduct,  by 
committing  for  contempt  a  person  who 
shall  violently  or  indirectly  interrupt 
his  proceeding,  or  conduct  himself  in- 
sultingly towards  him  (insulting  lan- 
guage to  justice  by  spectator  at  trial). 
Re  Clarke  (1849)  7  U.  C.  Q.  B.  223. 

And  a  justice,  acting  judicially  in 
a  proceeding  in  which  he  has  power  to 
convict,  fine,  and  imprison,  is  a  judge 
of  record,  and  has  power  to  punish 


for  contempts  in  the  face  of  the  court 
(insulting  expressions  by  accused  to 
justice).  Armstrong  v.  McCaffrey 
(1869)   12  N.  B.  525. 

But  a  justice  of  the  peace,  acting  as 
such  under  the  provisions  of  the  Soin- 
mary  Convictions  Act,  has  not  the 
power  sununarily  to  punish  contempts 
in  facie  curise,  at  any  rate  withoat  a 
formal  adjudication  and  a  wamuit 
setting  out  the  contempt  (action  of  at- 
torney befoi'e  a  justice  on  a  trial  in 
continually,  after  being  told  by  the 
justice  not  to  do  so,  objecting  to  im 
proper  questions  by  the  justice  to  his 
client,  held  not  a  contempt,  but  that 
if  it  amounted  to  a  contempt,  the  jus- 
tice could  punish  him  therefor  only  bj 
issuing  his  warrant).  Youncr  v-  Say- 
lor  (1892)  23  Ont.  Rep.  513,  affirmed 
without  opinion  in  (1893)  20  Ont.  App. 
Rep.  645. 

(g)  Police  magiairate,, 

.A  police  magistrate  has  power  to 
punish  for  contempt  the  refasal-  of  a 
witness  to  answer  a  material  question 
on  a  preliminary  investigation,  under 
a  section  of  the  Criminal  Code  pro- 
viding that  where  a  witness  refuses 
to  answer  such  questions  as  are  put 
to  him,  without  offering  any  jast  ex- 
cuse for  his  refusal,  the  justice  may 
commit  the  witness  so  refusing  to  jail. 
Re  Ayotte  (1905)  15  Manitoba  L.  R. 
156,  9  Can.  Crim.  Cas.  133. 


SmeMem  mf 


4.  Ooloniee, 

(a)  Supreme  court  of  dvU 
British  Chiiant^ 

The  supreme  court  of  ci^il  jostice 
of  Britifth  Guiana  is  a  court  of  record, 
and  as  a  court  of  record  has  power  to 
punish  for  contempt  the  publicaUon 
of  an  article  in  a  newspaper  contain- 
ing matters  scandalously  reflecting 
upon  a  judge  of  the  court,  therein 
tending  to  defame  and  obstruct  the 
administration  of  justice.  McDennott 
V.  Beaumont  (1868)  L.  R.  2  P.  C.  341, 
38  L.  J.  C.  P.  N.  S.  1.  20  L.  T.  N.  S. 
74,  5  Moore,  P.  C.  C.  N.  S.  466,  16  Eng. 
Reprint,  590,  17  Week.  Rep.  362. 


(h)  Becorder^s  co%»/k^  of  Sierrm 

The  recorder's  court  of  Sierra  Leone 
is  a  court  of  record,  and  hence  has 
power  to  punish  for  contempt  (inso- 
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lent  and  disrespectful  conduct  by  an 
advocate  to  court).  Rainy  v.  Sierra 
Leone  (1852)  8  Moore,  P.  C.  C.  47,  14 
Eng.  Reprint,  19. 

///.  O/fieerB  ami  hoards. 

Officers  or  boards,  not  being  or  hold- 
ing courts  in  the  true  sense  of  that 
term,  do  not  possess  inherent  power 
to  punish  contempt,  and,  though  fre* 
quently  power  is  conferred  upon  them 
by  statute  to  punish  contempt,  they 
often  are  required  to  resort  to  the 
courts  to  secure  the  punishment  of 
those  guilty  of  contemptuous  acts  or 
conduct. 

United  States.  —  Interstate  Com- 
merce Commission  v.  Brimson  (1893) 
154  U.  &  447,  38  L.  ed.  1047,  4  Inters. 
Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125; 
Ex  parte  Perkins  (1887)  29  Fed.  900; 
Re  Mason  (1890)  43  Fed.  510;  Elting 
▼.  United  SUtes  (1892)  27  Ct  CI.  158;- 
Re  Purvine  (1899)  37  C.  C.  A.  446,  96 
Fed.  192;  Johnson  v.  Southern  Bldg. 
&  li.  Asso^  (1899)  99  Fed.  646;  Re 
Perkins  (1900)  100  Fed.  950;  Ripon 
Knitting  Works  v.  Schreiber  (1900)  2 
N.  B.  N.  Rep.  899,  101  Fed.  810;  Unit- 
ed  States  v.  Beavers  (1903)  125  Fed. 
778;  Re  Romine  (1905)  138  Fed.  837; 
Bank    of    Ravenswood     v.     Johnson 

(1906)  74  C.  C.  A.  597,  143  Fed.  463; 
United  States  v.  Tom  Wah  (1908)  160 
Fed.  207,  affirmed  without  discussion 
of  this  point  in  (1908)  90  C.  C.  A.  178, 
163  Fed.  1088;  Re  Magen  (1910)  179 
Fed.  572,  reversed  on  another  point  in 
(1911)  108  C,  C.  A.  531,  186  Fed.  675; 
Re  Haring  (1912)  193  Fed.  168,  af- 
firmed without  discussing  this  point 
under  the  name  Re  Holden  (1913)  121 
C.  C.  A.  435,  203  Fed.  229. 

Alaska* — United    States    v,    Pratt 

(1907)  3  Alaska.  400. 
California.— Re  Gannon    (1886)    69 

Cal.  541,  11  Pac.  240. 

Colorado.— Wyatt  v.  People  (1892) 
17  Colo.  252,  28  Pac.  961. 

Connecticut— Re  Clark  (1894)  65 
Conn.  17,  28  L.R.A.  242,  31  Atl.  522. 

Idaho.— Re  Niday  (1908)  15  Idaho, 
559,  98  Pac.  845. 

Indiana.— Burtt  v.  Pyle  (1883)  89 
Ind.  398;  Laxvgenberg  v.  Decker  (1892) 
131  Ind.  471,  16  L.R.A.  108,  31  N.  E. 
190. 


kiwa. — Brown  v.  Davidson  (1882) 
59  Iowa,  461,  13  N.  W.  442, 

Kanaas.— Re  Sims  (1394)  54  Kan. 
1,  25  L.R.A.  110,  45  Am.  St  Rep.  261, 
S7  Pac.  135;  Re  Huron  (1897)  58  Kan. 
152,  36  L.R.A.  822,  62  Am.  St  Rep.  614, 
48  Pac.  574. 

Kentucky.  —  Roberts    V«    Hackney  ' 
(1900)  109  Ky.  265,  58  S.  W.  810,  modi- 
fied  on   rehearing  without  affecting 
this  question  in  (1900)  109  Ky.  269,  59 
S.  W.  328. 

Missouri. — State  ex  rel.  Haoghey  v. 
Ryan  (1904)  182  Mo.  349,  81  S.  W.  435. 

New  York. — People  ex  rel.  Phelps  v. 
Fancher  (1874)  2  Hun,  226,  4  Thomp. 
&  C.  467. 

Pennsylvania.  —  Llewellyn^s  Case 
(1893)  13  Pa.  Co.  Ct.  126,  2  Pa.  Dist. 
R.  631. 

Texas.— Johnson  v.  State  (1908)  54 
Tex.  Crim.  Rep.  113,  111  S.  W.  743. 

Utah.— Re  Harris  (1884)  4  Utah,  5, 
5  Pac.  129. 

o.  Mayor* 

A  mayor  of  a  town  or  city,  while 
holding  a  quasi  court,  does  not  gen- 
erally have  power  to  punish  eont^pt, 
unless  conferred  upon  him  by  statute. 
Ex  PARTE  Pattebson  (reported  here* 
with  ante,  1541;  Roberts  v.  Hackney 
(1900)  109  Ky.  265,  58  S.  W.  810,  modi* 
fled  on  rehearing  without  affecting 
this  question  in  (1900)  109  Ky.  269,  59 
S.  W.  328. 

The  mayor  of  a  town,  acting  with 
power  and  jurisdiction  of  a  justice  of 
the  peace,  cannot  punish  for  contempt 
not  committed  in  his  presence,  or  in 
disobedience  of  process,  unless  power 
to  do  so  is  expressly  conferred  by  stat- 
ute. No  statute  giving  it,  he  has  no 
power  to  punish  for  contempt  the  pub- 
lisher of  a  newspaper  article,  criticiz- 
ing and  ridiculing  him  on  account  of 
his  rulings  in  a  case  previously  de- 
cided by  him.  Ex  parte  Patterson 
(reported  herewith)  1541. 

The  mayor  of  a  city  cannot  punish 
contempts,  where  the  Constitution 
vests  the  judicial  power  of  the  state 
in  certain  specified  courts,  which  do 
not  include  tiie  mayor's  court  (refusal 
to  testify).  Roberts  v.  Hackney 
(1900)  109  Ky.  265,  58  S.  W.  810,  modi- 
fied  Jon   rehearing  without  affecting 
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this  question  in  (1900)  109  Ky.  269, 
59  S.  W.  328. 

But,  in  North  Carolina,  a  mayor's 
court  is  given  by  statute  power  to  pun- 
ish for  contempt  the  publication  of  a 
grossly  inaccurate^  account  of  the  pro- 
ceedings of  the  court.  Re  Deaton 
(1890)  105  N.  C.  59,  11  S.  E.  244. 

And  has  inherent,  as  well  as  statu- 
tory power  to  punish  for  contempt  the 
disobedience  of  a  subpoena  by  a  wit- 
ness. State  V.  Aiken  (1893)  113  N. 
C.  651,  18  S.  E.  690. 

h.  \otnry, 

A  notary  is  commonly  given  power 
by  statute  to  punish  contempts  com- 
mitted in  connection  with  the  taking 
of  depositions  by  him.  Coleman  v. 
Roberts  (1896)  118  Ala.  323,  36  L.R.A« 
84,  59  Am.  St.  Rep.  Ill,  21  So.  449; 
Ex  parte  McKee  (1853)  18  Mo.  599; 
Ex  parte  Krieger  (1879)  7  Mo.  App. 
367;  Re  Nitsche  (1883)  14  Mo.  App. 
213;  Dogge  v.  State  (1887)  21  Neb. 
272,  31  N.  W.  929 ;  De  Camp  v.  Archi- 
bald (1893)  50  Ohio  St.  618,  40  Am. 
St.  Rep.  692,  35  N.  E.  1056;  Ex  parte 
Schoepf  (1906)  74  Ohio  St.  1,  6  L.R.A. 
(N.S.)  325,  77  N.  E.  276;  Re  Sims 
(1879)  4  Ohio  L.  J.  467;  Burnside  v. 
Dewstoe  (1886)  9  Ohio  Dec.  Reprint, 
589,  15  Ohio  L.  J.  197 ;  Ex  parte  Lang- 
ford  (1886)  15  Ohio  L.  J.  267;  Ex 
parte  Woodworth  (1893)  6  Ohio  S.  & 
C.  P.  Dec.  19,  29  Ohio  L.  J.  315. 

In  Alabama,  a  notary  public,  exer- 
cising the  jurisdiction  of  a  justice  of 
the  peace,  has  power  to  punish  a  by- 
stander or  spectator  for  conduct  con- 
stituting contempt.  Coleman  v.  Rob- 
erts (Ala.)  supra. 

But  a  notary  public  sitting  as  an 
examiner,  and  taking  a  deposition  of 
a  witness  in  Alaska,  is  not  a  court,  and 
has  no  power  to  pUnish  a  witness  who 
disobeys  a  subpoena  to  appear  and  give 
testimony,  but  should  report  such  dis- 
obedience to  the  court  wherein  the  ac- 
tion, suit,  or  proceeding  is  pending. 
United  States  v.  Pratt  (1907)  3  Alaska, 
400. 

So,  in  Indiana,  a  notary  public  in 
taking  a  deposition  has  no  power  to 
punish  for  contempt  a  witness  who  re- 
fuses to  testify,  or  answer  proper  ques- 
tions. Burtt  V.  Pyle  (1883)  89  Ind. 
398. 


In  Re  Abeles  (1874)  12  Kan.  451, 
however,  it  was  held  that  a  notary 
public  may  punish  for  contempt  the 
refusal  of  a  witness  to  testify  when  at- 
tending before  him,  after  being  duly 
subpoenaed  to  testify  in  a  cause  by 
giving  his  deposition. 

And  it  was  held  in  Re  Merkle  (1888) 
40  Kan.  27,  19  Pac.  401,  that  a  notary 
public  has  power  to  punish  for  con- 
tempt the  refusal  of  a  witness  to  an- 
swer certain  questions,  for  no  other 
reason  than  that  he  was  instructed  bv 
counsel  not  to  do  so,  on  his  examina- 
tion before  the  notary  after  having 
been  duly  subpcenaed.  to  testify  in  a 
cause  by  giving  his  deposition. 

But  it  is  held  in  Re  Huron  (1897) 
58  Kan.  152,  36  L.R.A.  822,  62  Am.  St. 
Rep.  614,  48  Pac.  574,  that  a  notary 
public  has  no  power  to  commit  for 
contempt  a  witness,  who,  having  been 
-duly  subpoenaed  before  him  for  that 
purpose,  refuses  to  be  sworn,  or  to 
give  his  deposition,  and  that  a  statute 
purporting  to  confer  such  power  upon 
him  is  invalid.  The  reason  given  for 
this  holding  is  that  the  notary  public 
is  not  a  judicial  officer,  nor  a  court, 
and  that  the  power  to  punish  for  con- 
tempt cannot  be  conferred  upon  an 
executive  officer.  The  court  said:  "It 
is  true  that  in  Re  Abeles  (Kan.)'  su- 
pra, it  was  stated  that  a  notary  minrht 
commit  a  recusant  witness  for  con- 
tempt, but  it  does  not  appear  that  the 
constitutional  phase  of  the  question 
received  much  consideration,  and  the 
decision  is  not  deemed  to  be  control- 
ling. It  has  since  been  accepted  with- 
out serious  dispute,  and  has  been  fol- 
lowed in  other  cases  without  much 
discussion.  It  is,  therefore,  the  view 
of  the  court  that  the  question  has  not 
before  been  authoritatively  settled.*' 

In  Missouri,  a  notaiy  public  taking 
a  deposition  has  power  to  punish  for 
contempt  a  witness  refusing  to  answer 
proper  questions.  By  statute  notaries 
are  given  power  to  take  depositions, 
and  the  same  powers  for  that  purpose 
are  given  to  them  as  are  conferred  on 
a  justice  of  the  peace,  and  justices  of 
the  peace  are  given  power  to  issue 
dubpoenas  to  witnesses  to  appear  and 
testify,  and  to  compel  their  attend- 
ance in  the  same  manner  and  under 
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like  penalties  aa  any  court  of  record, 
and  a  further  statute  provides  that  a 
person  sumnLoned  as  a  witness  and  at- 
tending, who  shall  refuse  to  give  evi« 
dence  which  may  lawfully  be  required, 
may  be  committed  to  prison  by  the 
court  or  other  person  authorized  to 
take  his  deposition  or  testimony.  Ex 
parte  McKee  (1853)  18  Mo*  59d;  £x 
parte  Krieger  (1879)  7  Mo.  App.  367. 

In  Re  Nitsche  (1883)  14  Mo.  App. 
213,  it  appears  that  a  notary  public 
has  power  te  punish  for  contempt  a 
witness  who  refuses  to  testify  when 
duly  summoned  to  give  his  deposition, 
under  the  statute  which  provides  that 
every  officer  required  to  take  deposi- 
tions or  examinations  of  witnesses  in 
pursuance  of  the  statute,  or  by  virtue 
of  a  commission  issuing  out  of  any. 
court  of  record  in  the  state,  or  any 
other  government,  shall  have  power  to 
issue  subposnas  for  witnesses,  and  to 
compel  their  attendance  in  the  same 
manner  and  under  like  penalties  as 
any  court  of  record  of  the  state.  In 
this  case  the  notary,  was  held  not  to 
have  power  to  punish  the  refusal  of  a 
witness  to  testify  in  a  case  pending  in 
another  state,  before  the  notary  re- 
ceived the  commission  from  such  oth- 
er state. 

But  a  notary  public  in  taking  a 
deposition  has  no  power  to  punish  for 
contempt  the  refusal  ef  a  witness  to 
produce  books  and  papers  under  a 
subpoena  duces  tecum,  since  the  power 
of  notaries  in  taking  depositions  is 
strictly  statutory,  and  there  is  no  pow- 
er given  to  an  officer  taking  deposi- 
tions to  commit  a  witness  for  refusing 
to  produce  books.  Ex  parte  Mallin-> 
krodt  (1855)  20  Mo.  498. 

In  Nebraska,  a  notary  public  has 
power  to  commit  for  contempt  a  wit- 
ness who  refuses  to  give  his  deposition 
in  a  proper  case.  Dogge  v.  State 
(1887)  21  Neb.  272,  31  N.  W.  929. 

But  a  notary  public  has  no  power  to 
punish  as  for  a  contempt  one  wh(H 
while  he  is  taking  a  deposition,  re- 
peatedly indulges  in  vulgar  and  pro- 
fane language  in  the  presence  of  the 
notary,  since  the  power  of  the  notary 
to  punish  contempts  is  strictly  limited 
to  that  given  by  the  statute,  which 
provides  that  a  notary  is  empowered 


to  issue  summonses,  and  command  the 
presence  before  him  of  witnesses,  and 
to  punish  witnesses  for  neglect  or  re- 
fusal to  obey  such  summons,  or  for 
refusal  to  testify  when  present^  by 
commitment  to  the  jail  of  the  county 
for  contempt.  Courtnay  v.  Knox 
(1891)  31  Neb.  652,  48  N.  W.  763. 

In  Ohio,  a  notary  public,  taking  a 
deposition,  is  given  power  by  statute 
to  punish  for  contempt  the  refusal  of 
a  witness,  duly  subpoenaed,  to  appear, 
or  to  testify,  or  to  answer  proper  ques- 
tions. De  Camp  v.  Archibald  (1893) 
50  Ohio  St.  618,  40  Am.  St.  Rep.  692, 
35  N.  £.  1056;  Ex  parte  Sefaoepf  (1906) 
74  Ohio  St.  1,  6  L.E.A.(N.S.)  325,  77 
N.  £.  276;  Re  Sims  (1879)  4  OMo  L. 
J.  457;  Burnside  v.  Dewstoe  (1886) 
9  CHiio  Dec.  Reprint,  589,  15  Ohio  L. 
J.  197;  Ex  parte  Langford  (1886)  16 
Ohio  L.  J.  267;  £x  parte  Wood  worth 
(1893)  6  Ohio  S.  &  C.  P.  Dec.  19,  29 
Ohio  L.  J.  315. 

It  was  held-  in  Re  Sims  (1879)  4 
Ohio  L.  J.  457,  that,,  under  the  statute 
then  in  force,  a  notary  public  taking 
a  deposition  had  no  power  to  punish 
for  contempt  the  refusal  of  a  witness 
to  obey  a  subpoena  duces  tecum. 

But  it  appears  from  Ex  parte 
Schoepf  (1906)  74  Ohio  St.  1,  6  L.RA. 
(N.S.)  825,  77  N.  E.  276,  that  a  notary 
public  .before  whom  a  d^Kisition  is 
being  taken  is  empowered  by  a  later 
statute  to  punish  as  for  contempt  any 
person  who  refuses  to  obey  an  order 
to  produce  a  document. 

In  Texas,  a  notary  public  taking  a 
deposition  has  no  power  to  punish  for 
contempt  the  refusal  of  a  witness  to 
answer  interrogatories.  Johnson  v. 
State  (1908)  54  Tex«  Crim.  Rep.  113, 
111  S.  W.  743. 

o.  Referee* 

1.  In  hanJeruptoy, 

It  appears  from  the  following  cases 
that  a  referee  in  bankruptcy  has  no 
power  to  punish  for  contempt,  but 
that  he  is  required  by  §  41  of  the  Bank- 
ruptcy Act  to  certify  the  facts  to  the 
district  court,  which  will  punish  the 
contempt  as  though  it  had  originally 
arisen  therein.  Re  Purvine  (1899)  37 
G.  C.  A.  446,  96  Fed.  192;  Ripon  Knit- 
ting Works  v.  Schreiber   (1900)   101 
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Fed.  810;  Re  Romaine  (1905)  138  Fed. 
837;  Bank  of  Ravenswood  v.  Johnson 
(1906)  74  C.  C.  A.  597,  143  Fed.  463; 
Re  Magen  (1910)  179  Fed.  572,  re- 
versed on  another  point  in  (1911)  108 
C.  C.  A.  531,  186  Fed.  675;  Re  Haring 
(1912)  193  Fed.  168,  affirmed  without 
discussing  this  point  under  the  name 
Re  Hoiden  (1918)  121  C.  G.  A.  435,  203 
Fed.  229. 

2»  In  supplementary  proceedings. 

A  referee  appointed  to  conduct  the 
examination  of  a  judgment  debtor 
concerning  his  means  and  ability  to 
pay  the  judgment  has  power  to  pun- 
ish such  debtor  for  contempt,  upon  his 
refusal  to  answer  proper  questions, 
since  the  referee  is  a  referee  ap- 
pointed in  pursuance  of  "an  order  of 
reference,"  upon  whom  power  to  com- 
mit for  contempt  is  conferred  by  stat- 
ute. State  ex  reL  Ames  v.  Barclay 
(1885)  86  Mo.  55. 

But  it  appears  from  the  case  of  Re 
Backus  (1904)  91  App.  Div.  266,  86 
N.  Y.  Supp.  638,  affirmed  on  opinion 
below  in. (1904)  179  N.  Y.  571,  72  N. 
£.  1139,  that  a  referee  in  proceed- 
ings supplementary  to  execution  haa 
no  power  to  punish  as  for  a  contempt 
a  judgment  debtor  who  appears  before 
him  but  refuses  to  answer  questions 
and  to  obey  directions  of  the  referee, 
under  a  statute  providing  that  a  per- 
son who  refuses  to  obey  an  oral  di- 
rection given  directly  to  him  by  a 
judge  or  referee  in  the  course  of  the 
special  proceeding  may  be  punished 
by  the  judge  or  by  the  court  out  of 
TTi^ich  the  execution  was  issued  as 
for  a  contempt. 

And  in  North  Carolina  a  refere'e  in 
proceedings  supplementary  to  execu- 
tion has  no  power  to  punish  as  for  a 
contempt  the  refusal  of  a  witness  to 
answer  questions,  since  such  exami- 
nation is  not  a  trial  within  the  mean- 
ing of  the  statute  providing  that  a 
referee  has  power  to  enforce  obedience 
to  his  rulings  on  a  trial  of  the  issues 
before  him,  just  as  a  court  would  have 
upon  a  trial  before  it.  La  Fontaine  v. 
Southern  Underwriters  Asso.  (1880) 
83  N,  C.  132. 

3.  OtKer  refereem. 
A  referee  appointed  to  report  testi- 


mony and  his  opinion  thereon,  in  an 
incidental  issue,  has  power  to  panish 
for  contempt  the  refusal  of  a  wit- 
ness to  answer  proper  questions,  un- 
der §  2272  of  the  New  Yoi^  Code  of 
Civil  Procedure,  which  provides  that 
an  order  to  show  cause  may  be  made, 
or  a  warrant  may  be  issued,  by  a 
referee  appointed  by  the  court,  where 
the  offense  is  committed  upon  the  trial 
of  the  issue  referred  to  him,  or  con- 
sists of  a  witness's  nonattendance,  or 
refusal  to  be  sworn  or  to  testify  be- 
fore him,  and  that  the  order  or  war- 
rant may,  in  the  discretion  of  the 
referee,  be  made  returnable  before 
him,  or  before  the  court,  and  that, 
where  it  is  made  returnable  before 
the  referee,  he  has  all  the  power  and 
authority  of- the  court,  with  respect 
to  the  motion  or  special  proceeding  in- 
stituted thereby.  People  ex  rel.  Bald- 
win V.  Miller  (1894)  9  Misc.  1,29N.T. 
Supp.  305. 

In  Milton  v.  Richardson  (1897)  21 
Misc.  380,  47  N.  Y.  Supp.  735,  the  court 
stated  that  a  referee  directed  to  take 
and  state  an  account  had  power  to 
punish  as  for  a  contempt  a  disobedi- 
ence of  his  order  to  file  an  account. 

A  referee  appointed  for  the  exami- 
nation of  persons  claimed  by  an  ad- 
ministrator or  executor  to  be  with- 
holding property  of  the  estate  from 
him  appears,  from  the  case  of  Re 
Husted  (1902)  37  Misc.  237,  75  N.  Y. 
Supp.  262,  to  have  power  to  punish 
for  contempt  a  witness  who  refuses  to 
answer  proper  questions,  nnder  the 
statute  providing  that  a  refusal  to  at- 
tend, or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deter- 
mines to  be  proper  is  punishable  in 
the  same  manner  as  a  like  refusal  by 
a  witness  subpoenaed  to  attend  a  hear- 
ing before  the  surrogate. 

In  Re  Seeley  (1858)  6  Abb.  Pr.  (N. 
Y.)  217,  note,  where  the  contemptuous 
act  consisted  in  an  assault  during  the 
trial  before  a  referee,  and  the  referee 
reported  the  matter  to  the  court,  it 
was  held  that  the  court  had  power  to 
punish  the  contempt  committed  before 
the  referee,  although  the  offense  was 
one  that,  by  statute,  the  referee  had 
power  to  punish. 

And  on  an  appeal,  in  an  action  by 
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one  partner  against  his  copartner  for 
an  accounting,  from  an  order  made  at 
a  special  term,  denying  the  plaintiff's 
motion  to  punish  the  defendant  for  a 
contempt  in  refusing  to  obey  the  or- 
der and  direction  of  the  referee  to 
whom  the  whole  issues  in  the  action 
were  referred,  which  order  of  the 
referee  required  the  defendant  to 
make  and  file  an  account,  the  denial 
of  which  motion  was  made  upon  the 
ground  that  the  referee  should  deter- 
mine whether  defendant  had  been 
guilty  of  a  contempt  or  not,  since  he 
had  the  power  to  punish  for  alleged 
contempt  under  the  statute  providing 
that  a  referee,  upon  the  trial  of  an  is- 
sue of  fact  or  an  issue  of  law»  exer- 
cises the  same  power  as  the  court  to 
preserve  order  and  punish  the  viola- 
tion thereof,  and  that,  upon  the  trial 
of  an  issue  of  fact,  the  referee  exer- 
cises also  the  same  powers  of  the  court 
to  compel  the  attendance  of  witnesses 
by  attachment^  to  punish  a  witness 
as  for  a  contempt  of  court,  for  non- 
attendance,  or  refusal  to  be  sworn,  or 
to  testify,  it  was  held  in  Naylor  v* 
Naylor  (1884)  32  Hun  (N.  Y.)  228, 
reversing  the  order  denying  the  mo- 
tion, that,  assuming  that  the  statute 
under  which  the  proceedings  to  pun- 
ish for  contempt  were  instituted  con- 
ferred upon  the  referee  power  for  that 
purpose,  it  gave  concurrent  jurisdic- 
tion to  the  court,  and  that  it  was  the 
duty  of  the  court  to  have  considered 
and  passed  upon  the  alleged  contempt. 

A  referee,  appointed  by  the  court 
to  hear  the  evidence  and  determine 
the  matters  considered,  has  power  to 
panish  for  contempt  the  refusal  of  a 
witness,  when  directed,  to  produce 
books,  and  the  interruption  of  the  pro- 
ceeding by  the  attorney  for  the  wit- 
ness by  instructing  the  witness  not 
to  answer  questions.  Heerdt  v.  Wet- 
more  (1864)  2  Robt.  (N.  Y.)  697. 

But  it  was  held  in  Bonesteel  v^ 
Lynde  (1853)  8  How.  Pr.  (N,  Y.)  226, 
affirmed  on  opinion  below  in  (1853) 
8  How.  Pr.  852,  that  a  referee  to  whom 
an  action  was  referred,  to  hear  and 
decide  the  same,  had  no  power  to  pun- 
ish as  for  a  contempt  the  failure  of  a 
witness,  served  with  a  subpoena  duces 
tecum,  to  produce  books  and  papers. 


1,  United    Stales   contmissionera^ 

A  United  States  commissioner  has 
no  power  to  punish  for  contempt. 
Such  power  is  nowhere  expressly  con- 
ferred on  such  commissioners.  They 
are  not,  and  do  not  hold,  a  court,  in 
the  proper  sense  of  that  term,  but  are 
ofBcers  of,  and  a  part  of,  the  court  ap- 
pointing them,  and  they  have  to  re- 
sort to  such  court  for  the  punishment 
of  contempts  against  their  process  or 
authority.  Ex  parte  Perkins  (1887) 
29  Fed.  900;  Re  Mason  (1890)  43  Fed. 
510;  Re  Perkins  (1900)  100  Fed,  950; 
United  States  v.  Beavers  (1903)  125 
Fed.  778;  United  States  v.  Tom  Wah 
(1908)  160  Fed,  207,  affirmed  without 
discussion  of  this  point  in  (1908)  90 
C.  C.  A.  178,  163  Fed.  1008. 

It  was  contended  in  Ex  parte  Per- 
kins (1887)  29  Fed.  900,  and  in  Re 
Mason  (1890)  43  Fed.  510,  that  the 
provision  of  §  1014  of  the  Revised 
Statutes  of  the  United  States,  Comp. 
Stat.  §  1674,  that  offenders  against 
the  United  States  may  be  arrested,  im- 
prisoned, or  bailed  by  the  officers 
therein  named  (among  whom  are  com- 
missioners), agreeably  to  the  usual 
mode  of  process  against  offenders  in 
the  state  where  they  are  found,  con- 
fers on  commissioners  the  power  to 
punish  for  contempt  possessed  by  state 
officers,  but  the  court  said  in  both 
cases  that  it  is  not  essential  to  the 
due  exercise  of  the  power  given  by 
§  1014  that  commissioners  should  have 
authority  to  punish  for  contempt,  for 
they  can  refer  the  contumacy  of  wit- 
nesses to  the  court",  as  they  do  in  tak- 
ing depositions,  and  as  masters  in 
chancery  and  registers  in  bankruptcy 
are  required  to  do,  and  that  it  was 
the  intention  of  Congress  to  assimilate 
the  proceedings  before  commissioners 
and  other  officers  mentioned  in  §  1014, 
for  holding  accused  persona  to  an- 
swer before  the  courts  of  the  United 
States,  to  the  proceedings  for  similar 
purposes  in  the  states  where  such 
proceedings  are  had,  but  that  it  was 
a  stretch  of  language  to  say  that  the 
punishment  of  a  witness  for  contempt 
by  a  commissioner  was  a  necessary 
part  of  the  "usual  mode  of  process 
against  offenders,*'  or  essential  to  the 
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exercise  of  any  power  that  is  express- 
ly conferred  on  him  by  the  Federal 
law.  Ex  parte  Perkins  (1887)  29  Fed. 
900  (refusal  to  be  sworn  as  a  wit- 
ness^ 

In  Ex  parte  Doll  (1870)  7  Phila.  595, 
Fed.  Cas.  No.  3,968,  discharging  the 
relator  in  habeas  corpus  proceedings 
because  of  the  irregularity  of  the  pro- 
ceedings before  the  commissioner  ap- 
pointed by  the  circuit  court  of  the 
United  States,  who  ordered  the  rela^ 
tor's  commitment,  where  it  appeared 
that  an  assessor  summoned  the  relator 
to  appear  and  bring  certain  books  and 
papers  and,  on  the  disregard  of  such 
summons,  made  complaint  to  the  com- 
missioner, who  ordered  the  relator  to 
appear  on  a  certain  day  or  be  com- 
mitted for  contempt,  and  on  the  re- 
lator's failure  to  appear  committed 
him,  the  district  court  stated  that  he 
very  much  doubted  the  power  of  Con- 
gress to  invest  a  commissioner  with 
the  authority,  in  a  proceeding  regular- 
ly instituted  before  him,  summarily  to 
commit  a  citizen  for  an  alleged  con- 
tempt, and  that  this  was  an  exercise 
of  the  judicial  power  of  the  United 
States,  which,  under  the  Constitution, 
could  not  be  intrusted  to  an  officer  ap- 
pointed and  holding  his  office  in  the 
manner  in  which  the  commissioners 
were  appointed  and  held  their  offices. 

A  master  commissioner,  appointed 
by  the  district  court  of  the  United 
States  to  take  an  account  of  the  as- 
sets of  an  insolvent  corporation,  has 
no  power  to  determine  that  a  party  to 
the  cause,  or  other  person,  is  in  con- 
tempt of  the  order  of  the  court  whose 
decree  the  master  is  executing,  and  on 
that  ground  refuse  to  allow  such  par- 
ty, or  person,  to  appear  before  him 
by  counsel;  but  such  power  is  con- 
ferred on  the  court  alone  by  §  725  of 
United  States  Revised  Statutes,  Comp. 
Stat.  §  1245.  Johnson  v.  Southern 
Bldg.  &  L.  Asso.  (1899)  99  Fed.  646. 

It  is  stated  in  the  case  of  Elting  v. 
United  States  (1892)  27  Ct.  CI.  (Fed.) 
158,  that  a  commissioner  of  the  court 
of  claims  has  no  power  to  punish  for 
contempt. 

2,  Other  commiaaitmers. 

It  appears  from  the  case  of  Re 
Niday  (1908)   15  Idaho^  559,  98  Pac 


846,  that  a  commissioner  taking  a 
deposition  has  no  power  to  punish  for 
contempt  a  witness  who  refuses  to  at- 
tend or  testify,  since  the  statute  pro- 
vides that  in  such  case  the  commis- 
sioner shall  report  such  fact  to  the 
probate  or  district  court  of  the  county, 
and  that  such  court  shall  order  the 
witness  to  littend  and  testify,  and  on 
his  failure  to  do  so  such  witness  shall 
be  dealt  with  as  for  a  contempt. 

A  commissioner  appointed  by  a 
court  of  another  state  to  examine  wit- 
nesses in  Ohio  has  no  power  to  pun- 
ish for  contempt  a  witness  who,  ap- 
pearing, refuses  to  be  sworn.  Re 
Goodman  (1900)  1  Ohio  S.  A  C.  P.  Dec. 
360. 

A  commissioner  or  examiner  to  take 
a  deposition  is  given  by  statute  power 
to  punish  for  contempt  the  disobedi- 
ence of  a  subpoena  by  a  witness.  Com. 
v.  Newton  (1867)  1  Grant,  Gas.  (Pa.) 
453. 

And  a  city  alderman,  appointed  com- 
missioner to  take  a  deposition  by  a 
court  of  record,  is  given  by  statute 
power  to  punish  for  contempt  the  re- 
fusal of  a  witness  to  be  sworn.  Com. 
ex  rel.  Rathvon  v.  Roberts  (1841)  2 
Clark  (Pa.)  340. 

In  Peabody  v.  Harmon  (1854)  3 
Gray  (Mass.)  113,  the  court  said,  in 
effect,  that  a  commissioner  of  insol- 
vency had  no  power  to  punish  for  con* 
t^npt  a  creditor  who  refused  to  an- 
swer questions  concerning  his  claim 
against  the  estate  of  an  insolvent 
debtor. 

A  commissioner  in  chancery  has  no 
power  to  punish  for  contempt  a  wit* 
ness  who  refuses  to  testify  before  him. 
The  commissioners  of  chancery  ap- 
pointed by  the  chancellor  derive  th^r 
powers  solely  from  the  statute  under 
which  they  are  appointed;  they  are 
officers  of  the  court  for  a  particular 
purpose,  and,  their  powers  bein^  pre- 
scribed by  the  statute  under  which 
they  are  appointed,  they  cannot  tran- 
scend those  powers.  Marsh  v.  Wil- 
liams (1834)  1  How.  (Miss.)  132. 

In  Bradley  Fertilizer  Co.  v.  Taylor 
(1893)  112  N.  C.  141,  17  S.  E.  69. 
where  a  commissioner  appointed  by 
the  court  for  the  examination  of  a 
party  before  trial,  on  the  refusal  of 
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the  witness  to  answer  proper  ques- 
tions, certified  such  matter  to  the 
court,  it  was  held  that,  if  the  power 
to  punish  for  contempt  a  witness  re- 
fusing to  answer  was  given  by  the 
statute  to  the  commissioner,  it  was  not 
given  exclusively  to  him,  but  that  he 
might  invoke  the  aid  of  the  judge 
appointing  him.  The  statute  provided 
that  commissioners  appointed  by  the 
court  to  take  depositions,  arbitrators, 
referees,  and  all  persons  acting  under 
commission  issuing  from  any  court  of 
record,  are  hereby  empowered  to  issue 
subpoenas,  and  to  administer  oaths  to 
witnesses  to  the  end  that  they  may 
give  their  testimony,  and  any  witness 
appearing  before  any  of  the  said  per- 
sons, and  refusing  to  give  his  testi- 
mony on  oath  upon  matters  concern- 
ing which  it  may  be  lawfully  required 
of  him,  shall  be  committed,  by  war- 
rant of  the  person  before  whom  he 
shall  so  refuse,  to  the  county  jail  un- 
til he  may  be  willing  to  give  his  evi- 
dence. 

A  commissioner  of  the  supreme 
court  of  a  territory  has  no  power  to 
punish  for  contempt  the  publication 
and  circulation  of  newspaper  articles, 
criticizing  the  commissioner's  court. 
People  ex  rel.  Pierce  v.  Carrington 
(1888)  5  Utah,  531,  17  Pac.  735. 

A  court  commissioner  of  Wisconsin 
has  no  power  to  punish  for  contempt, 
except  in  those  cases  where  such 
power  is  expressly  conferred  by  stat- 
ute. Haight  v.  Lucia  (1874)  36  Wis- 
355. 

He  was  not  originally  authorized  by 
statute  to  take  jurisdiction  of  supple- 
mentary proceedings,  or  to  make  an 
order  for  the  payment  of  money  and 
the  appointment  of  a  receiver,  or  to 
punish  for  a  contempt  a  person  who 
disobeyed  those  orders.  Re  Reming- 
ton (1858)  7  Wis.  643. 

But  it  is  stated  in  Haight  v.  Lucia 
C1874)  36  Wis.  355,  that  subsequently 
the  legislature  conferred  upon  court 
commissioners  the  powers  there  de- 
nied them. 

A  court  commissioner,  upon  the  ex- 
amination of  a  party  before  trial,  has 
no  power  to  punish  for  contempt  his 
refusal  to  answer  questions,  since 
such  power  is  not  specially  conferred 


by  statute.  Stuart  v.  Allen  (1878)  45 
Wis.  158, 

He  has  no  power,  it  not  being  given 
by  statute,  to  punish  for  contempt  the 
refusal  of  a  witness  to  answer  ques- 
tions propounded  to  him,  when  giving 
his  deposition  as  a  witness  before  the 
commissioner  in  an  action  pending  in 
court.  State  ex  rel.  Lanning  v.  Lons- 
dale (1879)  48  Wis.  348,  4  N.  W.  390. 

And  it  is  held  in  Haight  v.  Lucia 
(Wis.)  supra,  that  he  has  no  power  to 
punish  the  violation  of  an  injunction 
granted  by  him. 

It  appears  from  Nieuwankamp  v. 
LTlman  (1879)  47  Wis.  168,  2  N.  W. 
131,  that,  under  the  statute  increasing 
his  powers  in  supplementary  proceed- 
ings, a  court  commissioner  has  power 
to  punish  for  contempt  the  violation 
of  an  injunction  granted  by  him  in 
such  proceedings,  the  case  holding 
that  his  jurisdiction  was  not  exclusive 
of  that  of  the  circuit  court,  which  had 
power,  on  report  of  the  proceedings  to 
it,  to  punish  for  such  contempt. 

While  a  district  court  commissioner 
is  given  by  statute  power  to  punish  for 
contempts  committed  during  hearings 
before  him,  the  statute  provides  that 
he  has  power  to  punish  constructive 
or  indirect  contempts  only  where  the 
district  judge  at  chambers  is  invested 
by  law  with  such  power;  and  there- 
fore he  has  no  power  to  punish  for 
contempt  an  interference  with  the  dis- 
charge of  the  duties  of  a  water  dis- 
tributer appointed  by  him.  Mau  v. 
Stoner  (1904)  12  Wyo.  478,  76  Pac. 
584. 

Commissioners  of  oyer  and  terminer 
have  power  to  punish  contempts  of- 
fered to  them  in  open  court.  Dawe  v. 
Broom  (1823)  Newfoundl.  Sel.  Cas. 
488. 

a.  Grand  jury. 

A  grand  jury  has  no  power  to  pun- 
ish contempts,  as  it  is  merely  an  ad- 
junct or  appendage  to  the  court.  The 
usual  mode  of  procedure,  wher^  wit- 
nesses refuse  to  testify,  or  letgitimate 
action  of  the  body  is  obstructed,  is, 
unless  otherwise  provided  by  statute, 
to  report  the  matter  to  the  court, 
which  will  punish  the  contempt.  Re 
Gannon  (1886)  69  Cal.  541,  11  Pac. 
240;  Wyatt  v.  People  (1892)  17  Colo. 
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252,  28  Pac.  961;  Re  Clark  (1894)  65 
Conn.  17,  28  L.R.A.  242,  31  Atl.  522; 
People  ex  rel.  Phelps  v.  Fancher 
(1874)  2  Hun  (N.  Y.)  226,  4  Thomp. 
&  C.  467;  Re  Harris  (1884)  4  Utah, 
5,  5  Pac.  129. 

/.  Boards. 

A  board  of  police  commissioners, 
created  under  an  act  giving  them, 
among  other  powers,  power  to  dis- 
charge or  suspend  officers  and  sum- 
mon witnesses,  is,  when  sitting  for  the 
trial  of  charges  preferred  against  a 
police  officer,  a  court  within  the  mean- 
ing of  a  statutory  provision  empower- 
ing every  court  to  punish  for  contempt 
committed  in  its  immediate  presence, 
or  so  near  thereto  as  to  interrupt,  dis- 
turb, or  hinder  its  proceedings,  to  comr 
pel  obedience  to  its  judgments,  orders, 
and  process,  and  to  control  the  con- 
duct of  its  officers  and  all  other  per- 
sons  connected  with  a  judicial 
proceeding  before  it.  Plunkett  v. 
Hamilton  (1911)  136  Ga.  72,  35  L.R.A. 
(N.S.)  583,  70  S.  E.  781,  Ann.  Gas. 
1912B,  1259. 

A  board  of  county  commissioners 
has  power  to  punish  contempts  con- 
sisting of  the  refusal  to  obey  orders 
lawfully  made  by  them,  under  a  stat- 
utory provision  that  they  shall  have 
power  to  preserve  order  when  sitting 
as  a  court,  to  punish  contempts,  and 
to  enforce  obedience  to  all  orders 
made  by  them  by  attachment,  or  other 
compulsory  process  (refusal  of  attor- 
ney to  return  to  county  auditor  report 
of  reviewers  to  the  board  of  county 
commissioners).  Garrigus  v.  State 
(1883)  93  Lnd.  239. 

A  county  board  of  equalization  has 
power  to  commit  for  contempt  a  wit- 
ness who,  after  being  duly  subpoenaed, 
refuses  to  testify  or  to  produce  the 
books  and  papers  called  for  by  the 
subpoena,  in  relation  to  the  property 
of  a  taxpayer.  In  this  case,  where  it 
was  conceded  that  there  was  no  stat- 
ute conferring  upon  the  board,  in  ex- 
press terms,  the  power  to  commit  for 
contempt,  it  was  held  that  such  power 
was  conferred  upon  the  board  by  im- 
plication, for  the  following  reasons: 
First,  because  of  statutory  provisions 
imposing  upon  the  board  the  duty  to 
hear  and  investigate  the  truthfulness 


of  all  matters  brought  before  it  re- 
garding the  assessment  and  equaliza- 
tion of  taxes,  and  empowering  it  to 
send  for  books  and  papers  after  sub- 
poenaing witnesses ;  second,  because  of 
the  great  importance  of  proper  assess- 
ment of  property  and  equalization  of 
values  for  the  purpose  of  taxation,  to 
both  the  state  and  her  citizens;  and, 
third,  because  of  the  rule  of  statutorr 
construction  that,  when  a  power  is 
given  by  statute,  everything  necessary 
to  make  it  effectual  or  requisite  to  at- 
tain the  end  is  necessarily  implied. 
Re  Sandford  (1911)  236  Mo.  665,  139 
S.  W.  376. 

A  canal  investigating  commission, 
given  by  statute  authority  to  issue 
subpoenas,  compel  the  attendance  of 
witnesses  and  the  production  of  books 
and  papers  before  it,  and,  on  failure 
of  any  witness  to  obey  its  mandates, 
power  to  issue  attachments,  with  the 
like  penalties  as  courts  of  record,  has 
power  to  punish  for  contempt  a  wit- 
ness, duly  subpoenaed  to  appear  before 
such  commission  and  to  produce  cer- 
tain books,  who  appears  and  brings 
such  books,  but  refuses  to  produce 
them,  without  giving  any  reason  or 
making  any  excuse.  People  v. 
Learned  (1875)  5  Hun  (N.  Y.)  626. 

But,  in  Interstate  Commerce  Cora- 
mission  V.  Brimson  (1893)  154  U.  & 
447,  38  L.  ed.  1047,  4  Inters.  Com.  Rep. 
545,  14  Sup.  Ct.  Rep.  1125,  upholding 
a  statute  authorizing  the  (Commission 
to  invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attend- 
ance and  testimony  of  witnesses  and 
the  production  of  books  and  papers, 
it  is  stated  that  the  question  of  pun- 
ishing the  defendants  for  contempt 
could  not  arise  before  the  Commissioii, 
for  in  a  judicial  sense  there  is  no  such 
thing  as  contempt  of  a  subordinate  ad- 
ministrative body,  that  no  question  of 
contempt  could  arise  until  the  issue  of 
law  in  the  circuit  court  was  deter- 
mined adversely  to  the  defendants, 
and  they  refused  to  obey,  not  the  order 
of  the  Commission,  but  the  final  order 
of  the  court. 

The  power  to  punish  contempts  is 
essentially  a  judicial  one,  and  an  at- 
tempt to  confer  it  on  a  state  board  of 
tax  commissioners,  which  has  power  ta 
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take  testimony,  is  in  violation  of  a 
constitutional  provision  that  no  per- 
son charged  with  official  duties  under 
either  the  legislative,  executive,  or  ju- 
dicial depi^rtmeiit  of  the  government 
shall  exercise  any  of  the  functions  of 
another  department,  since  sueh  board 
belongs  to  the  executive  or  adminis- 
trative department.  Liangenberg  v. 
'  Decker  (1892)  131  Ind.  471»  16  L.R.A« 
108,  31  N.  E.  190. 

A  visiting  committee  of  insane 
asylums,  provided  for  by  a  section  of 
the  Code  which  empowers  them  to 
send  for  persons  and  papers,  and  to 
examine  witnesses  on  oath,  to  ascer-  * 
tain  whether  any  of  the  inmates  are 
improperly  detained  in  the  asylums, 
or  unjustly  placed  there,  and  whether 
the  inmates  are  humanely  treated, 
with  full  power  to  correct  any  abuses 
found  to  exist,  have  no  power  to  pun- 
ish for  contempt  a  refusal  to  be  sworn 
or  to  testify,  where  there  is  no  stat- 
ute specifically  granting  such  power, 
and  while  such  committee  exercises 
quasi  judicial  powers,  they  are  not  a 
court,  nor  judicial  officers  acting  in 
the  discharge  of  an  official  duty,  with- 
in the  meaning  of  a  section  of  the 
Code  conferring  general  authority  up- 
on the  courts  of  the'  state  and  upon 
any  judicial  officer  acting  in  the  dis- 
charge of  an  official  duty,  to  punish 
for  contempts.  Brown  v.  Davidson 
(1882)  59  Iowa,  461,  13  N.  W.  442. 

The  chairman  of  a  board  of  trustees 
of  a  town  has  no  power  to  punish  for 
contempt  the  refusal  to  testify,  of  one 
summoned  before  him  for  examina- 
tion, as  to  names  of  persons  selling 
intoxicating  liquors  in  the  town  con- 
trary to  law,  since  the  Constitution 
vests  the  judicial  power  of  the  state 
in  eertain  specified  courts,  and  the 
statute  vesting  the  power  to  punish 
for' contempt  in  the  chairman  of  the 
board  of  trustees  of  a  town,  is  in  con- 
flict with  this  constitutional  provision, 
and  therefore  void.  Roberts  v.  Hack- 
ney (1900)  109  Ky.  265,  58  S.  W.  810, 
modified  on  rehearing  without  affect- 
ing this  question  in  (1900)  109  Ky. 
269,  59  S.  W.  328. 

A  board  of  mediation  and  arbitra- 
tion, which  is  not  a  court,  nor  poa^ 
sessed  of  judicial  powers,  cannot  be 


clothed  by  the  general  assembly  with 
the  power  to  punish  contempts,  since 
all  the  judicial  power  in  the  state  is, 
by  the  Constitution,  vested  in  certain 
courts  therein  named,  and  the  general 
assembly  has  no  authority  to  create 
any  other  tribunal  and  vest  it  with 
judicial  power  (refusal  of  witness, 
duly  subpoenaed,  to  attend  and  testify 
before  the  board).  State  ex  rel. 
Haughey  v.  Ryan  (1904)  182  Mo.  349, 
81  S.  W.  435. 

p,  Mittrellanetnta. 

It  appears  from  Kuhlman  v.  Su- 
perior Ct.  (1898)  122  Cal.  636,  55  Pac. 
589,  that,  by  statute,  power  is  con- 
ferred on  a  coroner  to  punish  for  con- 
tempt a  witness  who  refuses  to  testify 
at  an  inquest  held  by  him. 

A  statute  making  it  the  duty  of  a 
county  attorney,  when  notified  of  any 
violation  of  the  prohibitory  law,  to 
issue  his  subpoena  commanding  wit- 
nesses to  appear  before  him,  to  swear 
sueh  witnesses,  examine  them,  reduce 
their  testimony  to  writing,  and  cause 
It  to  be  subscribed  by  sueh  witnesses, 
and  expressly  authorizing  him  to  pun- 
ish for  contempt  any  witnesses  dis- 
obeying his  process,  or  refusing  to 
answer  questions,  is  unconstitutional 
and  void,  so  far  as  it  attempts  to  con- 
fer on  county  attorneys  the  power  to 
commit  witnesses  for  contempt  on  ac- 
count of  a  refusal  to  be  sworn  or  to 
testify,  since  the  legislature  has  no 
power  to  confer  on  an  executive  offi- 
cer, charged  with  the  duty  of  search- 
ing out  violations  of  the  law,  inquiring 
into  the  facts,  and  instituting  and 
carrying  on  prosecutions  for  viola- 
tions of  the  criminal  laws  of  the  state, 
the  power  at  the  same  time,  and  as 
ancillary  to  the  performance  of  his 
duties  as  a  prosecuting  officer,  to  com- 
mit persons  to  jail  as  for  a  contempt 
of  his  authority.  Re  Sims  (1894) 
54  Kan.  1,  25  L.R.A.  110,  45  Am.  St. 
Rep.  261,  37  Pac.  135. 

Borough  auditors  have  no  power  to 
punish  for  contempt  a  witness  who 
refuses  to  answer  a  question  in  rela- 
tion to  the  misconduct  of  certain 
borough  officers.  Llewellyn's  Case 
a898)  13  Pa*  Co.  Ct  126,  2  Pa.  Dist. 
R.  631.  G,  V.  L 
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STATE  OF  MINNESOTA  EX  EEL,  ROBERT  PEERS,  Appt., 

V. 

WILLIAM  FITZGERALD,  Court  Officer  of  the  City  of  Virginia,  Respt 

Minnenota  Suprems  Court '^  November  t»,  191^» 

(131  Minn.  116,  154  N.  W.  750.) 

Municipal  corporation  —  power  to  punish  for  contempt. 

1.  The  constitutional  and  legislative  provisions  relative  to  home  rule 
charters  of  villages  and  cities  do  not  authorize  a  city  to  grant  its  city 
council  the  right  to  punish  a  witness  called  before  it  for  contempt.  Such 
power  is  not  to  be  inferred,  but  must  be  clearly  granted  either  by  the 
Constitution  or  by  statute. 

[See  note  on  this  question  beginning  on  page  1586.] 

Contempt  —  failure  to  produce  imma- 
terial evidence*  the  witness  refused  to  produce,  were 

2.  Even  had  the  city  possessed  such  not  pertinent  to  a  legitimate  subject 
power,  it  clearly  appears  in  this  case  of  investigation  before  the  city  coun- 
that  the  invoices  called  for,  and  which  cil. 

Headnotes  by  Holt,  J. 


Appbal  by  relator  from  an  order  of  the  District  Court  for  St.  Louis 
County  (Hughes,  J.)  discharging  a  writ  of  habeas  corpus  to  secure  his 
release  from  custody  to  which  he  had  been  committed  for  contempt,  for 
refusing  to  produce  and  submit  to  the  city  council  for  inspection  his  in- 
voices, showing  the  purchase  of  products  used  in  the  meat  business  carried 
on  by  him.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  F.  Shea,  for  appellant:         Anderson  v.  Dunn,  6  Wheat.  204,  5 
Neither  house  of  the  state  legisla-  L.  ed.  242;  People  ex  rel.  McDonald 
ture  may  punish  anyone  not  a  mem-  v.  Keeler,  99  N.  Y.  475,  52  Anu  Rep. 
ber,  for  contempt,  for  his  refusal  to  53,  2  N.  £.  615;  Ex  parte  Lawrence, 
give  testimony  or  produce  documents  116  Cal.  298,-  48  Pac.   124;   State   v. 
in  any  inquiry  in  aid  of  legislation.  Matthews,  37  N.  H.  453;  Lowe  v.  Sum- 
Kilbourn   v.   Thompson,   103   U.   S.  niers,  69  Mo.  App.  649;  Ex  parte  Nu- 
168,  26  L.  ed.  377;  Re  McDonald,  66  gent,  Brunner,  Col.  Gas.  296,  Fed.  Gas. 
How.  Pr.  487;  People  ex  rel.  Sabold  v.  No.   10,375;    Ex   parte   McCarthy,   29 
Webb,  23  >T.  Y.  S.  R.  324,  5  N.  Y.  Supp.  Cal.  405;  Re  Davis,  58  Kan.  379,   49 
855.  Pac.  163;  Ex  parte  Dalton,  44   Ohio 
The  state  legislature  cannot   dele-  St.  150,  58  Am.  Rep.  801,  5  N.  E.  138: 
gate  or  grant  to  any  city  council,  or  Burnham  v.  Morrissey,  14  Gray,  226, 
other  person   or  body,  the  power  to  74  Am.  Dec.  676;  Ex  parte  Parker,  74 
punish  for  contempt.  'S.  C.  470,  114  Am.  St.  Rep.  1011,  55 
Ibid.  S.  E.  124,  7  Ann.  Cas.  874;  Re  Falvey, 
The  city  council  of  Virginia  has  no  7  Wis.  630;  Ex  parte  Lawrence,   116 
inherent  or  statutory  power  to  punish  Cal.  298,  48  Pac.  124. 
for  contempt.  But  even  assuming  the  dicta  of  Kil- 
Re  McDonald,  66  How.  Pr.  487.  bourn  v.  Thompson,  103  U.  S.  168,  26 
Messrs.  Montague  &  Montague^  for  L.  ed.  377,  to  be  correct,  the  power  of 
respondent:  state  legislatures  to  punish  for   con- 
Legislatures  have  the  power  to  pun-  tempt  is  based  on  different  grounds 
ish  witnesses  for  contempt  for  failure  than  the  power  of  Congress, 
to  testify  in  an  investigation  properly         People  ex  rel.  McDonald  v.  Keeler, 
undertaken  for  the  aid  of  intended  leg-  99  N.  Y.  475,  52  Am.  Rep.  53,  2  N.  £L 
islation.  620. 
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The  power  to  punish  for  contempt 
may  be  conferred  on  a  city  charter. 

Ibid.;  Briggs  v.  Mackellar,  2  Abb. 
Pr.  30 ;  Re  Dunn,  9  Mo.  App.  255. 

Holt,  J^  delivered  the  opinion  of 
the  court: 

Relator  was,  by  the  city  council 
of  the  city  of  Virginia,  found 
guilty  of  contempt  for  refusing  to 
produce  and  submit  to  the  councQ 
for  inspection  his  invoices,  showing 
the  purchase  of  product^  used  in  the 
meat  business  carried  on  by  him  in 
the  city.  Failing  to  pay  the  fine 
imposed,  he  was  placed  in  respond- 
ent's custody.  He  sought  liberty 
through  a  writ  of  habeas  corpus. 
Prom  the  order  discharging  the 
writ,  and  remanding  him,  he  ap- 
peals. 

The  city  of  Virginia  is  under  a 
home  rule  charter  which  contains 
these  provisions: 

"Section  87.  .  .  .  The  city 
council,  and  any  of  its  committees 
authorized  by  it  so  to  do,  shall  have 
the  power  to  compel  the  attendance 
of  witnesses  and  the  production  of 
books,  papers  and  other  evidence  at 
any  of  its  meetings,  or  before  sudi 
committee,  and  for  that  purpose 
may  issue  subpoenas  or  attachments 
in  any  case  of  inquiry  or  investiga- 
tion, to  be  signed  by  its  president, 
or  the  chairaian  of  such  committee 
as  the  case  may  be,  which  shall  be 
served  and  executed  by  any  officer 
or  person  authorized  by  law  to  serve 
subpoenas  and  other  processes. 

^'Section  88.  .  .  .  If  any  witr 
ness  shall  refuse  to  testify  to  the 
facts  within  his  knowledge,  or  to 
produce  any  books  or  papers  in  his 
possession,  or  under  his  control,  the 
city  council  shall  have  the  power  to 
fine  or  commit  him  for  contempt." 

The  council  is  empowered  to  li- 
cense and  regulate  butcher  shops 
and  slaughterhouses,  to  provide  for 
inspection  and  prevent  the  offeriRg 
for  sale  of  unwholesome  meats  and 
fish,  and  to  establish  and  regulate 
the  location  of  markets  and  market 
houses.  A  resolution  was  duly 
adopted  by  the  city  council  to  in- 
vestigate matters  pertaining  to  the 
purchase,    sale,    and    handling    of 


meats,  fowl,  and  fish,  with  a  view 
to  determine  whether  conditions 
were  such  as  to  require  the  city  to 
establish  a  municipal  slaughter- 
house, whether  meat  dealers  should 
be  licensed,  whether  any  pool  or  il- 
legal combination  had  been  formed 
to  control  the  prices  on  meats  and 
fish  in  the  city,  who  were  in  such 
combination,  if  it  existed,  and  what 
effect  it  had  on  prices,  and  the  qual- 
ities of  meats,  and  how  the  prices 
on  these  products  compared  with  the 
prices  in  other  cities.  Under  sub- 
IMBna  duces  tecum  relator  came  be- 
fore the  council,  pursuant  to  the 
resolution,  was  sworn,  and  gave  tes- 
timony. However,  while  announc- 
ing a  willingness  to  answer  any 
prefer  question,  he  refused  to  pro- 
duce his  invoices  showing  the 
wholesale  prices  paid  by  his  firm 
for  meats  during  a  certain  month, 
being  the  documents  called  for  by 
the  subpoena.  For  this  refusal  he 
was  adjudged  guilty  of  contempt  by 
the  council,  and  a  fine  of  $20  im- 
posed» 

.  The  relator  claims  that  munici- 
pal corporations  have  not  been 
granted  the  power  to  incorporate 
such  a  provision,  as  the  above  set 
out,  in  a  home  rule  charter..  It  is 
conceded  that  the  legislature  has 
the  power  to  require  witnesses  to 
attend  and  give  pertinent  testimony 
upon  a  subject  legitimately  before 
that  body  for  investigation,  and  in 
case  of  contumacy  to  punish  as  for 
contempt.  Anderson  v.  Dunn,  6 
Wheat.  204,  5  L.  ed.  242 ;  Ex  parte 
Lawrence,  116  Cal.  298,  48  Pac.  124; 
PeopJe  ex  rel.  McDonald  v.  Keeler, 
99  N.  Y.  463,  52  Am.  Rep.  49,  2  N. 
E.  615;  Re  Davis,  58  Kan.  379,  49 
Pac.  160;  Ex  parte  Dalton,  44  Ohio 
St.  142,  58  Am.  Rep.  800,  5  N.  E. 
136;  Ex  parte  Parker,  74  S.  C.  466, 
114  Am.  St.  Rep.  1011,  56  S.  E.  122, 
7  Ann.  Cas.  874.  But  the  courts, 
upon  habeas  corpus  or  other  proper 
proceeding,  will  examine  into  the 
matter  and  determine  whether  the 
conviction  was  lawful.  People  ex 
rel.  McDonald  v»  Keeler,  99  N.  Y. 
463,  52  Am.  St.  Rep«  49,  2  N.  E. 
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615;  Kabourn  v.  Tliompson,  108  U. 
S.  168,  26  L.  ed.  877. 

It  is  argued  by  the  respondent 
that,  since  the  legislature  possesses 
this  power,  a  city  has  the  right, 
under  the  Constitution,  to  adopt  a 
home  rule  charter  giving  its  city 
council  the  same  power,  its  posses- 
sion being  as  necessary  to  efficient 
performance  of  the  functions  of  its 
lejgrislative  body  as  to  that  of  the 
state's;  and,  further,  it  is  claimed 
that  the  legislature,  pursuant  to  § 
36,  art.  4,  of  the  Constitution,  by  § 
1345,  Gen.  Stat.  1913,  has  given  to 
cities  and  villages  full  power  to 
adopt  "any  scheme  of  municipal 
government  not  inconsistent  with 
the  Constitution,  and  may  provide 
for  the  establishment  and  admin- 
istration of  all  departments  of  a  city 
government,  and  for  the  regulation 
of  all  local  municipal  functions,  as 
fully  as  the  legislature  might  have 
done  before  the  adoption'*  of  the  con- 
stitutional amendment  forbidding 
special  legislation,  and  that  this  con- 
fers the  power  to  coerce  obedience 
by  the  use  of  contempt  proceedings 
the  same  as  is  employed  by  courts 
of  record. 

Under  the  common  law  in  Eng- 
land, a  municipal  corporation  had  no 
authority  to  punish  for  contempts, 
unless  Parliament  had  expressly 
granted  the  same.  The  well-consid* 
ered  opinion  in  Whitcomb's  Case, 
120  Mass.  118,  21  Am.  Rep.  502, 
holds  that  the  Bill  of  Rights  in  the 
Constitution  of  that  commonwealth, 
essentially  the  same  as  ours,  pre- 
cludes the  legislature  from  granting 
a  city  council  the  power  to  punish 
as  for  contempt.  It  is  therein  said : 
"The  legislature  may  also  provide 
for  the  punishment,  upon  indict- 
ment and  trial  in  the  courts  of  jus- 
tice, of  any  person  who,  being  duly 
summoned,  refuses  to  appear  and 
testify  before  any  board  or  tribunal 
upon  a  matter  wiiich  it  is  authorized 
by  law  to  investigate  or  decide. 
But  the  legislature  cannot  delegate 
to  or  confer  upon  municipal  boards 
or  officers  that  are  not  courts  of 
justice,  and  whose  proceedings  are 


not  an  exercise  of  judicial  power, 
the  authority  to  imprison  and  pun- 
ish, without  right  of  appeal  or  trial 
by  jury.*' 

On  the  other  hand,  the  courts  in 
Missouri  have  held  that  the  power 
to  punish  a  contumacious  witness 
as  for  contempt  is  a  necessary  in- 
cident to  the  authority  to  caD  wit- 
nesses, and  is  lodged  with  every 
legislative  body,  administrative 
board,  or  officer  clothed  directly  or 
indirectly  with  power  to  investigate 
or  decide  matters  upon  testimony. 
Re  Dunn,  9  Mo.  App.  255;  Be  San- 
ford,  236  Mo.  665,  139  S.  W.  376. 

Without  determining  which  of 
these  opposing  views  ought  to  be 
adopted,  we  may  concede,  for  the 
purpose  of  this  case,  that  by  law 
administrative  boards  and  officers, 
including  the  governing  board  or 
council  of  municipal  corporations, 
may  be  invested  with  authority  to 
punish  a  contumacious  witness  who 
refuses  to  respond  to  proper  in- 
quiries concerning  a  subject  which 
Bueh  board,  council,  or  officer  is  re- 
quired to  act  upon.  But  we  do  bold, 
in  view  of  our  constitutional  guar- 
anties and  the  trend  of  legislation, 
that  such  power  is  not  to  be  implied 
or  inferred.  That  the  citizen  shall 
not  be  deprived  of  his  liberty  with- 
out due  process  of  law  has  always 
been  a  cherished  idea  of  framers 
of  constitutions  and  laws  in  this 
country.  The  legislature  of  this 
state  has  carefully  defined  what 
constitutes  contempt  of  its  own  au- 
thority and  limited  the  punishment 
it  may  inflict  (Gen,  Stat.  1913,  §§ 
38  and  39),  and  also  undertaken  to 
define  wluit  shall  constitute  con- 
tempt of  court,  prescribe  the  pro- 
cedure to  be  followed  by  the  courts 
in  adjudications  upon  contempte, 
and  limit  the  punishment.  When 
the  legislature  has  been  so  careful 
by  explicit  statutory  provisions  to 
guard  the  liberties  and  rights  of  the 
citizen  as  against  its  own  power  and 
that  of  the  courts  in  matters  relat- 
ing to  contempt,  we  cannot  condude 
that  villages   and  dties  were    in^ 
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tended  to  have  free  hand  to  vest  the 

great  co^cive  poww 
er  to  punish  for 
contempt,  so  readily 
converted  into  an 
instrument  of  oppression,  in  its 
councils,  or  administrative  boards, 
or  officers,  ordinarily  composed  of 
or  being  persons  of  limited  legal 
knowledge  and  experience. 

We  also  find  statutes  wherein  the 
legislature  has  conferred  the  power 
to  call  witnesses  and  punish  for 
contumacy,  thus  showing  that  this 
right  to  punish  is  not  left  to  infers 
erice.  See  §  5136,  Gen.  Stat.  1913, 
in  case  of  state  fire  marshal.  It 
would  almost  seem  that  the  legis- 
lature here  had  some  doubt  concern- 
ing the  power,  for  in  the  next 
section  it  is  provided  that  the  mar- 
shal, instead  of  himself  meting  out 
punishment  upon  a  witness,  may  ap- 
ply to  the  court  to  have  it  done. 
And  in  §  3236,  Gen.  Stat,  1913,  the 
public  examiner  is  given  the  powers 
possessed  by  the  courts  in  the  mat- 
ter of  securing  testimony,  thus  con- 
ferring judicial  authority  to  be  ex- 
ercised in  the  manner  prescribed 
for  courts.  By  §§  2293,  4020,  4184, 
Gen.  Stat.  1913,  the  attorney  gen- 
eral, the  board  of  control,  and  the 
Railroad  and  Warehouse  Commission 
are  given  express  authority  to  sub- 
poena and  examine  witnesses ;  never- 
theless contumacy  may  not  be 
passed  upon  or  punished  by  the  at- 
torney general  or  the  two  chief  ad- 
ministrative boards  of  the  state, 
but  must  be  referred  to  the  courts. 
And  we  take  it  that  the  enforce- 
ment of  the  authority  to  obtain  tes- 
timony conferred  by  such  sections 
as  3942,  3907,  3911,  and  9288,  Gm. 
Stat,  1913,  must  go  to  the  district 
court,  if  there  be  contumacy. 

We  are  also  of  the  opinion  that  no 
necessity  exists  for  an  inference  of 
a  power  in  municipal  corporations 
to  determine  and  punish  as  for  con- 
tempt the  refusal  oi  a  person  to 
testify  or  produce  private  docu- 
ments in  investigations  relating  to 
municipal  affairs.  Where  any  body, 
board,  or  ofScer  of  a  village  or  city 
has  the  right  to  hear  testimony,  the 

8  A.L.R.— 100. 


right  may  be  enforced  usider  §§ 
^70  and  8373,  Gen.  Stat.  1918.  Min- 
heapoUs  V.  Wilkin,  80  Minn.  140,  14 
N.  W.  581;  Wolf  v.. State  Medical 
Sxaminors,  109  Minn.  360,  128  N. 
W.  1074.  Grant  that  a  city  council 
may  have  express  or  implied  au- 
thority to  examine  witnesses  and  in- 
spect documents,  the^  enforcement 
thereof  through  the  aid  of  courts 
under  the  last-cited  sections  will 
safeguard  the  rights  of  the  citizen 
against  unlawful  inquisitions,  and 
at  the  same  time  give  the  munici- 
pality all  legitimate  aid  in  the  per- 
formance of  its  proper  governmen- 
tal and  administrative  functions. 
Authority  to  punish  for  contempt 
should  not  be  left  to  inference,  but 
must  be  expressly  granted.  Noyes 
V.  Byxbee,  45  Conn.  382;  Brown  v. 
Davidson,  59  Iowa,  481,  18  N.  W. 
442 ;  Re  Davis,  58  Kan.  379,  49  Paa 
160. 

But,  even  could  the  correctness 
of  the  conclusion  we  have  reached 
be  questioned,  it  is  entirely  clear 
that  the  ci^y  council  had  no  lawful 
right  to  demand  that  relator  pro- 
duce the  invoices  called  for.  It  is 
not  the  function  of 
city  councils  to  pro-  f*ai*^^ 
cure  evidence  for  proii««e 
the  attorney  gener-  i^S?ice^ 
al  for  prosecution 
of  illegal  combinations.  Grant  that 
municipal  corporations  have  the 
power  to  license  butchers,  employ 
inspectors  to  prevent  the  sale  of  un- 
wholesome meats,  and  regulate 
market  places,  we  fail  to  see  the 
connection  between  any  of  these 
matters  and  the  price  at  which  re- 
lator in  the  past  had  bought  his 
wares.  A  city  or  village  surely  has 
no  right  to  fix  prices,  or  limit  the 
profits  of  merchants  engaged  in 
lawful  business.  If  the  city  of  Vir- 
ginia is  to  embark  in  the  meat  busi- 
ness, it  must  do  so  as  any  private 
concern  in  like  business.  No  private 
person,  desirous  of  engaging  in  the 
meat  or  slaughter  business,  can  by 
lawful  means  compel  those  already 
in  the  business  to  disclose  the  price 
at  which  their  merchandise  is 
bought  or  sold.     Under  such  deci- 
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sions  as  People  ex  reL  McDonald  v. 
Eeeler  and  Ejlboum  v.  Thompson, 
supra,  and  Ex  parte  Conrades,  185 
Mo.  411,  85  S.  W.  160,  the  invoices 
of  relator  were  not  pertinent  to  any 


investigation  which  the  dty  oomidl 
could  legitimately  pursue. 

Relator  is  unlawfully  deprived  of 
his  liberty. 

Order  reversed. 


ANNOTATION. 


Power  of  municipal  councfls  to  punish  (or  contempL 


Municipal  councils  have  no  inherent 
power  to  punish  for  contempfs,  and 
their  power  to  punish  contempts  must 
be  derived  from  either  constitutional 
or  statutory  provisions.  There  is  ap- 
parently no  doubt  but  that  such  pow- 
er can  be  conferred  upon  them  by  tiie 
Constitution,  but  there  appears  to  be 
a  conflict  in  the  cases  as  to  whether 
the  legislature  can  give  them  such 
power.  The  weight  of  authority,  how- 
ever, seems  to  sustain  the  grant  of 
such  power  by  statute. 

It  is  stated  in  Whitcomb's  Case 
(1876)  120  Mass.  118,  21  Am.  Rep.  502, 
that  it  is  universally  admitted  that  by 
the  law  of  England  a  town  or  city 
council  had  no  power,  without  express 
act  of  Parliament,  to  commit  for  con- 
tempt of  its  authority. 

It  was  held  in  Whitcomb's  Case,  that 
the  common  council  of  the  city  of  Bos- 
ton had  no  power  to  commit  and  pun- 
ish for  contempt  one  who  refused  to 
answer  a  certain  question  before  a 
special  committee  of  the  council,  ap- 
pointed with  full  power  to  investigate 
and  report  upon  a  specified  subject; 
and  that  a  statute  undertaking  to  con- 
fer the  power  to  punish  for  contempt 
upon  either  branch  of  a  city  council, 
or  upon  the  selectmen  of  a  town,  is 
inoperative  and  void,  because  it  is  a 
violation  of  the  Constitution  of  the 
commonwealth,  and  contrary  to  the 
law  of  the  land.  The  provision  held 
to  be  violated  was  the  twelfth  article 
of  the  Declaration  of  Rights  prefixed 
to  the  Constitution,  which  states  that 
no  subject  shall  be  arrested,  impris- 
oned, despoiled,  or  deprived  of  his 
property,  immunities,  or  privileges, 
put  out  of  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  liberty, 
or  estate,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land. 

The  court,  in  Whitcomb's  Case,  said : 


^The  legislature  may  also  provide  for 
the  punishment,  upon  indictment  and 
trial  in  the  courts  of  justice,  of  any 
person  who,  being  duly  summoned,  re- 
fuses to  appearand  testify  before  any 
board  or  tribunal  upon  a  matter  which 
it  is  authorized  by  law  to  investigate 
or  decide.  But  the  legislature  cannot 
delegate  to  or  confer  upon  municipal 
boards  or  officers  that  are  not  courts 
of  justice,  and  whose  proceedings  are 
not  an  exercise  of  judicial  power,  the 
authority  to  imprison  and  punish, 
without  right  of  appeal  or  trial  by 
jury.**  "The  city  council  is  not  a  leg- 
islature. It  has  no  power  to  make 
laws,  but  merely  to  pass  ordinances 
upon  such  local  matters  as  the  legis- 
lature may  commit  to-  its  charge,  and 
subject  to  the  paramount  control  of 
the  legislature.  Neither  branch  of  the 
city  council  is  a  court,  or,  in  accurate 
use  of  language,  vested  with  any  ju- 
dicial functions  whatever.  Nor  are 
its  members  chosen  with  any  view  to 
their  fitness  for  the  exercise  of  such 
functions.  To  allow  such  a  body  to 
punish  summarily  by  imprisonment 
the  refusal  to  answer  any  inquiry 
which  the  whole  body,  or  one  of  its 
committees,  may  choose  to  make,  would 
be  a  most  dangerous  invasion  of  the 
rights  and  liberties  of  the  citizen.** 

In  Re  Yard  (1891)  48  Phila.  Leg. 
Int.  (Pa.)  288,  affirmed  in  (1892)  148 
Pa.  609,  24  Atl.  63,  upholding  a  statute 
giving  a  certain  court  power  to  compel 
witnesses  to  be  sworn  and  testify  be- 
fore an  investigating  committee  of  a 
city  council,  where  it  appeared  that 
the  clerk  of  the  common  council  of 
Philadelphia,  pursuant  to  the  statute, 
reported  to  the  court  the  refusal  of  a 
witness  to  testify  before  a  subcom- 
mittee of  the  finance  committee  of  the 
council,  neither  the  council  nor  its 
committee  asserting  that  they  had  the 
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power  to  punish  snch  witness  for  con- 
tempt, it  was  stated  that  the  exercise 
of  a  power  to  punish  for  disobedience 
belongs  to  the  judicial  department  of 
the  government,  and  that  unless  there 
is 'authority  given  by  the  Constitution 
to  some  other  department  or  tribunal 
to  punish  for  this  cause,  such  punish- 
ment  cannot  be  imposed! 

On  a  similar  report  by  the  clerk  of 
the  councils  of  the  city  of  Philadel- 
phia^  under  the  same  statute,  it  was 
held  in  Simon's  Case  (1896)  16  Pa. 
Co.  Ct.  353,  that  a  witness  before  an 
investigating  committee  of  such  coun- 
cils could  not  be  compelled  by  process 
for  contempt  to  answer  an  irrelevant 
question.  It  was  stated  in  this  case 
that  before  the  passage  of  such  stat- 
ute, investigations  by  committees  of 
councils  were  futile,  because  witnesses 
could  not  be  compelled  to  answer;  and 
that  to  remedy  this  evil  the  act  was 
passed. 

But  it  was  held  in  Re  Dunn  (1880) 
9  Mo.  App.  255,  that  the  house  of  dele- 
gates of  the  municipal  assembly  of 
St.  Louis  had  power  to  punish  for  con- 
tempt a  witness  who  appeared  before 
a  committee  of  such  house,  but  re- 
fused to  produce  a  book  called  for  by 
a  subpoena  duces  tecum,  under  a  char- 
ter providing  that  the  assembly  or 
either  house  shall  have  power  to  com- 
pel the  attendance  of  witnesses  and 
the  production  of  papers  relating  to 
any  subject  under  consideration,  and 
under  an  ordinance  passed  in  pur- 
suance of  such  charter  provision,  au- 
thorizing either  house  of  the  munici- 
pal assembly  to  punish  for  contempt 
any  person  who,  when  duly  subpoe- 
naed, fails  to  appear  before  a  commit- 
tee or  refuses  or  fails  to  answer  any 
question  propounded  to  him  by  the 
committee,  or  fails  to  produce  any 
book  or  paper  required  by  them.  It 
was  further  held  in  this  case  that  such 
charter  provision  was,  as  required  by 
'the  Constitution,  in  harmony  with  the 
Constitution  and  laws  of  the  state,  and 
that  it  did  no  violence  either  to  the 
-declared  law,  or  to  the  policy  or  mani- 
fest governmental  purposes  of  the 
Jitate,  as  shown  in  her  Constitution 
Jind  statutory  amendments,  and  that 
4Mich  charter  and  ordinance  provisions 


did  not  violate  the  oonstitutional  guar- 
anties against  unreasonable  searches 
and  seizures,  against  depriving  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law,  and  in 
favor  of  a  trial  by  jury,  since  such 
guaranties  have  no  application  to  com- 
mitment for  contempt  by  any  tribunal 
lawfully  acting  in  its  quasi  judicial 
capacity. 

It  is  stated  in  the  Dunn  Case  that 
the  legislature  cannot  possibly  per- 
form its  whole  duty  to  the  public  with- 
out sometimes  doing  acts  of  a  judicial 
nature,  that  it  must  investigate  and 
decide  upon  facts,  that  it  cannot  do 
this  With  effect  without  the  power  to 
examine  witnesses  and  to  compel  their 
attendance,  and  that  in  all  such  mat- 
ters a  municipal  legislature  differs  in 
nothing  from  any  other,  except  in  so 
far  as  its  powers  are  defined  by  the 
charter  of  its  creation. 

When  municipal  councils  are  in- 
vested by  the  legislature  with  power 
to  punish  for  contempt,  such  power 
must  be  expressly  granted,  and  should 
not  be  left  to  inference.  The  reported 
case  (State  ex  rel.  Peers  v.  Fitz- 
gerald, ante,  1582) ;  Re  Palmeter 
(1897)  58  Kan.  809,  51  Pac.  288. 

Statutes  conferring  such  power  are 
strictly  construed,  and  any  fair  rea- 
sonable doubt  as  to  the  existence  of 
such  power  is  resolved  against  the 
council.  Re  Cole  (1896)  16  Misc.  134, 
38  N.  Y.  Supp.  955. 

And  the  power  cannot  be  extended 
beyond  the  limit  imposed  l)y  the  law. 
People  ex  reL  Webster  v.  Van  Tassell 
(1892)  64  Hun,  444, 19  N.  Y.  Supp.  643, 
affirmed  on  opinion  below  in  (1892) 
135  N.  Y.  638,  32  N.  E.  646. 

It  is  stated  in  Re  Sanford  (1911) 
286  Mo.  665,  139  S.  W.  376,  that  in 
many  of  the  states  the  power  to  punish 
igr  contempt  has  been  conferred  upon 
city  councils. 

It  was  held  in  Re  Holman  (1917) 
197  Mo.  App.  70,  191  S.  W.  1109,  that 
the  board  of  aldermen  of  St.  Louis 
had  power  to  issue  a  warrant  for  the 
commitment  of  a  witness  who  refused 
to  testify  before  a  committee  of  the 
board,  after  being  duly  subpcenaed  to 
attend  an  investigation  to  secure  in- 
formation for  legislation  within  their 


1588 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A..L.R. 


jarisdiction.  •  The  city  charteir  con- 
tained the  provision  that  the  board  of 
aldermen  should  have  power,  and  may 
delesrate  it  to  any  committee,  to  sub- 
poena witnesses  and  order  the  produc- 
tion of  books  and  papers  relating  to 
any  subject  within  its  jurisdiction, 
and  to  arrest  and  punish  by  fine  or  im- 
prisonment, or  both,  any  person  re- 
fusing to  obey  such  subpoena  or  order. 
The  opinion  in  this  case  was  adopted 
by  the  supreme  court  on  a  petition  in 
the  latter  court  for  a  writ  of  habeas 
corpus.  (1917)  270  Mo.  .696,  195  S.  W. 
711. 

And  it  was  held  in  Re  Conrades 
(1904)  112  Mo.  App.  21,  85  S.  W.  150, 
that  the  house  of  delegates,  a  branch 
of  the  municipal  assembly  of  the  city 
of  St.  Louis,  had  power  to  punish  for 
contempt  a  witness  who  refused  to 
produce  books  required  by  a  subpoena 
duces  tecum  before  a  committee  of 
such  house,  appointed  in  pursuance 
of  resolutions  of  such  house  to  investi- 
gate tax  dodging^  which  directed  the 
committee  to  investigate  the  books, 
records,  and  accounts  in  the  several 
city  departments  wherein  returns  were 
made  of  taxes,  and  empowered  them 
to  subpoena  witnesses  and  to  send  for 
persons  and  papers.  The  city  chartei- 
provided  that  the  assembly,  or  either 
house,  should  have  power  to  compel 
the  attendance  of  witnesses,  and  the 
production  of  papers  relating  to  any 
subject  under  consideration  in  which 
*the  interests  of  the  city  were  involved, 
and  an  ordinance,  enacted  by  virtue 
of  sucli  provision,  provided  that  when- 
ever either  of  the  houses  of  the  mu- 
nicipal assembly  shall  by  resolution 
authorize  a  committee  to  make  an  in- 
vestigation of  any  question  or  matter 
on  which  such  house  may  lawfully 
take  action,  and  shall  empower  such 
committee  to  send  for  persons  and  pa- 
pers, the  committee  shall  thereupon 
have  authority  to  issue  subpoenas  and 
subpoenas  duces  tecum,  and  that  such 
house  shall>  upon  the  report  by  the 
committee  of  the  refusal  of  a  witness 
to  testify  or  to  produce  books  or  pa- 
pers, issue  a  warrant  for  the  arrest  of 
the  accused  witness,  and  shall  have 
him  before  the  house  to  answer  for 
contempt.     One   of   the   judges    dis- 


sented, mainly  upon  the  ground  that 
the  resolution  did  not  authorize  the 
committee  to  compel  the  production 
of  the  books  in  question,  and  asked 
that  the  cause  be  certified  to  the  su- 
preme court.  The  supreme  court  in 
(1904)  186  Mo.  411,  85  S.  W.  160,  with- 
out passing  upon  the  question  wheth- 
er or  not  the  house  of  delegates  had 
the  power  to  punish  for  contempt*  held 
that  the  action  of  the  committee  in 
requiring  the  production  of  the  books 
in  question  was  beyond  the  scope  of 
its  authority  under  the  resolution  of 
its  creation,  and  ordered  the  witness 
discharged  from  custody. 

A  town  council,  made  by  its  char- 
ter a  court  for  the  trial  of  violations 
of  its  ordinances,  has  power  to  punish 
for  contempt  committed  in  its  pres- 
ence, under  provisions  of  the  Code 
declaring  that  every  court  has  power 
to  preserve  and  enforce  order  in  its 
immediate  presence,  and  as  near 
thereto  as  is  necessary  to  prevent  in- 
terruption, disturbance,  or  hindrance 
to  its  proceedings;  and  that  the  ju- 
dicial power  of  the  state  is  vested  in 
such  tribunals  as  are  created  by  the 
Constitution  and  such  other  inferior 
courts  as  are  or  may  be  established 
by  law,  and  such  persons  as  are  or 
may  be  specially  invested  with  powers 
of  a  judicial  nature.  Swafford  v.  Ber- 
rong  (1889)  84  Ga.  65,  10  S.  E.  593. 

But  it  is  held  in  the  reported  case 
(State  £x  bel.  Peers  v.  FrrssGE&ALD, 
ante,  1582)  that  a  statute,  passed  pur- 
suant to  a  provision  of  the  Constitu- 
tion relative  to  home  rule  charters  of 
villages  and  cities,  giving  full  power 
to  adopt  any  scheme  of  municipal  gov- 
ernment not  inconsistent  with  the 
Constitution,  and  to  provide  for  the 
establishment  and  administration  of 
all  departments  of  a  city  government, 
and  for  the  regulation  of  all  local  mu- 
nicipal functions,,  does  not  authorize  a 
city  to  grant  its  city  council  power 
to  punish  a  witness  called  before  it 
for  contempt. 

So,  a  general  welfare  clause,  wiiich 
authorises  a  city  council  to  enact  such 
ordinances  as  may  be  deemed  expedi- 
ent for  maintaining  the  peace,  good 
government^  and  welfare  of  the  ci^ 
and  its  trade  and  conuneree,  does  not 
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authorise  tke  city  cottscU  to  confer 
power  upon  the  poliee  judge  to  ad- 
judge a  person  guilty  of  contempt  aad 
to  imprison  him  therefor.  Re  Pal* 
meter  (1897)  58  Kan.  80S»  51  Pac.  288. 
The  court  said:  "Where  the  power 
to  imprison  for  contempt  rests  upon 
statute,  as  in  this  case,  it  is  generally 
held  that  it  is  not  to  be  inferred,  but 
must  be  clearly  expressed.  There  is 
certainly  room  to  doubt  whether  the 
legislature  can  delegate  to  a  city  coun* 
oil  the  power  to  create  a  tribunal  and 
vest  it  with  judicial  power  of  this 
character,  but  however  that  may  be, 
it  is  clear  to  us  that  no  such  power  is 
delegated  by  the  general  welfare 
clause  above  referred  to." 

A  city  charter  provision,  authoriz- 
ing the  imprisonment  of  a  witness  be- 
fore the  common  council,  who  refuses 
to  be  sworn  or  to  answer  proper  ques- 
tions, does  not  authorize  the  punish- 
ment of  a  witness  for  contempt  who 
refuses  to  produce  books  and  papers 
before  an  investigating  committee  of 
the  council.  People  ex  rel.  Webster 
V.  Van  Tassell  (1892)  17  N.  Y.  Supp. 
938,  affirmed  in  (1892)  64  Hun,  444, 
19  N.  Y.  Supp.  643,  which  is  affirmed 
on  the  opinion  below  in  (1892)  135  N. 
Y.  638,  32  N.  E.  646. 

A  conunittee  of  inquiry  and  investi- 
gation*  appointed  by  a  municipal  cor** 
poration  of  Quebec,  in  issuing  a  rule 
declaring  in  contempt  of  soch  commit- 
tee one  who  failed  to  appear  and  give 
testimony,  was  held  to  have  exceeded 
its  powers,  and  to  have  assumed  to 
act  as  a  court,  and  to  have  exercised 
judicial  functions.  Lussier  v.  Maison* 
neuve  (1898)  Rap.  Jud.  Quebec  15  a 
S,  46. 

In  Briggs  v.  Mackellar  (1855)  2 
Abb.  Pr.  (N.  Y.)  30,  under  a  statute 
providing  that  the  clerk  of  either 
board  of  the  common  council  may  is- 
sue subpoenas  to  compel  the  attend- 
ance of  witnesses  before  any  commit- 
tee of  such  board,  that  a  witness  so 
subpoenaed  may  be  required  to  testify 
in  respect  to  any  matters  pending  be- 
fore the  committee,  and  that  on  his 
refusal  to  answer  any  proper  ques- 
tions, a  justice  of  the  supreme  court, 
or  the  judge  of  the  common  pleas, 
shall,  on  application,  issue  an  order 


requiring  him  to  show  cause  why  «n 
attaehment  should  not  issue  against 
him,  aad  shall  compel  him  to  testify » 
and  punish  disobedience  as  if  the  mat^ 
ter  were  legally  pending  in  court,  an 
application  for  an  attachment  was 
granted  against  persons  subpcenaed  as 
witnesses  before  a  committee  of  the 
board  of  aldermen  of  New  York  city» 
for  their  refusal  to  answer  questions 
on  an  inquiry  into  the  state  and  con* 
dition  of  the  police  department,  and 
tlie  court  stated  that  the  common 
council,  independent  of  the  statute, 
as  a  municipal  corporation  clothed 
with  legislative  powers,  had  the  right 
inherent  in  either  board,  of  investi- 
gating municipal  matters  in  the  ordi- 
nary legislative  mode,  together  with 
the  power  not  only  of  summoning  wit- 
nesses to  appear  and  testify,  but  also 
the  power  of  enacting  ordinances  im- 
posing pecuniary  penalties  upon  wit- 
nesses neglecting  to  attend,  or  refus- 
ing to  testify,  and  that  whether  the 
provisions  in  Magna  Charta,  incor- 
porated in  our  Bill  of  Rights,  that  no 
one  shall  be  imprisoned  except  by  due 
process  of  law,  would,  as  has  been 
held  repeatedly  in  respect  to  munici- 
pal corporations,  deprive  either  board 
of  the  common  council  of  the  power  of 
imprisoning  a  disobedient  witness,  it 
was  not  necessary  in  this  case  to  in- 
quire, since  the  statute  had  provided 
a  mode  by  which  the  disobedience  of 
the  witness  might  be  punished  by  im- 
prisonment, if  necessary. 

It  appears  from  the  case. of  People 
ex  rel.  Steitz  v.  Rice  (1890)  57  Hun, 
62,  32  N.  Y.  S.  R.  7, 10  N.  Y.  Supp.  270, 
that  a  committee  of  a  county  board  of 
supervisors  has  no  power  to  punish 
as  for  contempt  refusal  of  a  witness, 
duly  subpoenaed,  to  testify  before  it, 
such  committee  having  power  by  reso- 
lution to  investigate  certain  matters; 
with  full  power  to  employ  counsel  and 
examine  witnesses  concerning  such 
matters,  since  such  committee  in  this 
case  reported  the  refusal  to  answer  to 
the  court  under  a  provision  of  the 
statute  that  whenever  a  person  duly 
subpoenaed  shall  refuse  to  answer  any 
question  before  the  board  of  super- 
visors, which  a  majority  thereof  shall 
decide  to  be  proper  and  pertinent,  he 
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shall  be  deemed  firuilty  of  contempt^ 
and  it  shall  be  the  duty  of  the  chair- 
man of  the  board,  or  of  the  committee, 
to  report  these  facts  to  a  specified 
judge  or  court,  who  shall  thereupon 
issue  an  attachment. 

It  likewise  appears  from  the  case  of 
Re  Westchester  County  (1896)  6  App. 
Div.  144,  39  N.  y.  Supp.  878,  that  a 
committee  of  a  board  of  supervisors 
has  no  power  to  punish  for  contempt 
the  disobedience  of  a  subpcena  issued 
by  such  committee.  The  court  said 
that  under  the  Code  of  Civil  Procedure 


as  first  enacted,  §§  855  and  856  em- 
powered the  body  issuing  a  subp«ena 
to  issue  its  warrant  to  the  sheriif, 
commanding  him  to  arrest  the  de- 
faulting witness,  and  bring  him '  be- 
fore it,  or,  in  case  of  a  refusal  to  tes* 
tify,  it  might  commit  such  defaulting 
witness  to  jail  until  he  submitted  to 
testify,  or  was  discharged  according 
to  law;  but  that  such  sections  have 
been  so  amended  as  to  take  from  the 
body  issuing  the  subpcenas  the  power 
to  issue  a  warrant,  and  that  can  now 
be  done  only  by  a  judge.        6.  V.  L 


WILLIAM  F.  O'NEIL,  Deputy  Chief  of  Police, 

V. 

PROVIDENCE  AMUSEMENT  COMPANY. 

Bhode  Island  Supreme  Court -^  January  29 p  t920. 

(—  R.  L  — ,  108  AtL  887.) 

Constitutional  law  —  due  process  —  r^uiring  employee  at  fixed  salary. 

1.  Compelling  a  theater  proprietor  to  employ  one  to  guard  audiences 
from  fire  danger  at  a  salary  fixed  by  the  statute  deprives  such  proprietor  of 
his  property  without  due  process  of  law. 

[See  note  on  this  question  beginning  on  page  1628.] 

Theater  -^  character  of  busineBS. 


2.  The  carrying  on  of  a  theater  far 
place  of  amusement  is  a  private  busi- 
ness. 

[See  26  R.  C.  L.  710.] 

—  right  (6  conduct. 

3.  The  amusement  business,  being 
private,  may  be  exercised  under  the 
police  power  of  the  state,  which  is 
subject  to  the  limitations  and  provi- 
sions of  the  Constitution. 

[See  26  R.  C.  L.  696.] 

Court  —  assumption  as  to  exercise  of 
legislative  power. 

4.  The  court  cannot,  in  passing 
upon  the  constitutionality  of  a  law  im- 
posing upon  theaters  the  duty  of  em- 
ploying an  approved  person  at  a  speci- 
fied salary  to  guard  against  fires, 
assume  that  the  legislative  power  has 
been  properly  exercised. 

[See  6  R.  C.  L.  241.] 


Constitutional  law  —  fixing  salary  of 
theater  employee  — -  validity. 

5.  Provisions  in  a  statute  for  the 
protection  of  theater  patrons,  fixing 
the  wages  of  an  employee  whom  the 
theater  is  compelled  to  employ  for  fire 
protection,  forbidding  his  discharge 
without  approval  of  the  fire  commis- 
sioners, and  forbidding  any  reduction 
in  his  salary,  are  unconstitutional  as 
depriving  the  proprietor  of  the  theater 
of  his  liberty  of  contract. 

[See  6  R.  C.  L.  271.] 

Statute  —  unconstitutional  In  part  — 
effect. 

6.  A  statute  for  the  protection  of 
theater  employees  is  not  rendered 
void  by  the  invalidity  of  provisions  re- 
quiring the  employment  of  one  to  pro- 
tect audiences  against  danger  from 
fire,  at  a  fixed  salary  which  cannot  be 
reduced  without  permission  of  the  fire 
commissioners,  who  must  also  consent 
to  his  discharge. 

[See  6  R.  C.  L.  121  et  seq.] 


(Rathbun  and  Sweetland,  JJ.,  dissent.) 


O'NEIL  V.  PROVIDBNCE  AMUSEMENT  CO.  1G91 

( —  R.  /.  — ,  108  Atl  687.) 

Certification  by  the  District  Court  for  the  Sixth  Judicial  District  for 
determination  by  the  Supreme  Court  of  questions  arising  upon  motion  by 
defendant  to  dismiss  a  complaint  charging  him  with  violation  of  an  act 
regulating  the  salary  to  be  paid  to  one  employed  to  guard  theaters  against 
danger  from  fire»  which  resulted  in  a  denial  of  the  motion  and  finding  him 
guilty.     Questions  answered  and  case  sent  hack. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Elmer  &  Chace,  Henry  C     L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Linds- 


Crain,  and  Ellis  L.  Yatman,  for  com- 
plainant : 

Defendant  was  not  deprived  of  its 
property  without  due  process  of  law, 
as  all  property  is  held  subject  to  the 
valid  exercise  of  the  police  power. 

Brown  v.  Keener,  74  N.  C.  714;  Pool 
V.  Trexler,  76  N.  C.  297;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  Minneapolis  &  St 
L.  R.  Co.  V.  Beckwith,  129  U.  S.  26, 

32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207; 
Dill.  Mun.  Corp.  5th  ed.  §  301 ;  Re  Ten- 
Hour  Law,  24  R.  I.  603,  62  L.R.A.  612, 
54  Atl.  602. 

Acting  under  this  power,  the  state 
has  the  right  to  regulate  the  operation 
of  theaters. 

Tannenbaum  v.  Rehm,  152  Ala.  494, 
11  L.R. A.  (N.S.)  700,  126  Am.  St.  Rep. 
52,  44  So.  532 ;  Waters  v.  Leech,  3  Ark. 
110;  Hartford  v.  Parsons,  87  Conn. 
412,  87  Atl.  736,  Ann.  Cas.  1916A, 
1182. 

The  act  in  question  is  a  proper  regu- 
lation of  tiie  operation  of  theaters. 

East  Shore  Land  Co.  v.  Peckham, 

33  R.  I.  641,  82  Atl.  487;  State  v» 
Kofines,  33  R.  L  211,  80  Atl.  432,  Ann, 
Cas.  1913C,  1120;  Cleveland  v.  Tripp, 
13  R.  L  50. 

The  reasonable  cost  of  special  serv- 
ice in  the  regulation  of  theaters  may" 
be  imposed  upon  the  owners  or  li- 
censees thereof. 

Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Board  of  Health,  118  U.  S.  455,  30  L. 
ed.  237,  6  Sup.  Ct.  Rep.  1114;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Alabama, 
128  U.  S.  96,  32  L.  ed.  352,  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  18; 
Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238;  New  Orleans  v. 
Hop  Lee,  104  La.  601,  29  So.  214; 
Harrison  v.  Baltimore,  1  Gill,  264; 
Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Tan- 
nenbaum  v.  Rehm,  152  Ala.  494,  11 
L.R.A.(N.S.)  700,  126  Am.  St.  Rep.  52, 
44  So.  532;  Hartford  v.  Parsons,  87 
Conn.  412,  87  Atl.  736,  Ann.  Cas. 
1916A,  1182. 

Unjust  discrimination  is  not  shown 
against  the  defendant. 

Barbier  v.  Connolly,  113  U.  S.  27,  28 


ley  V.  Carbonic  Acid  Gas  Co.  220  U. 
S.  61,  55  L.  ed.  369,  31  Sup.  Ct.  Rep. 
837,  Ann.  Cas.  1912C,  160;  Pinley  v, 
California,  222  U.  S.  28,  66  L.  ed.  75, 
32  Sup.  Ct.  Rep.  13;  Selover,  B.  &  Co, 
V.  Walsh,  226  U.  S.  112,  57  L.  ed.  146, 
83  Sup,  Ct.  Rep.  69 ;  Second  Employers* 
Liability  Cases  (.Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  53,  56 
L.  ed.  327,  347,  38  L.R.A.  (N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Keeney  v.  New  York,  222  U.  S.  525,  56 
L.  ed.  299,  38  L.R.A.(N.S.)  1139,  32 
Sup.  Ct.  Rep.  105;  W.  W.  Cargill  Co. 
V,  Minnesota,  180  U.  S.  452,  45  L.  ed. 
619,  21  Sup.  Ct.  Rep.  423;  American 
Sugar  Ref.  Co.  v.  Louisiana,  179  U. 
S.  89,  45  L.  ed.  102,  21  Sup.  Ct  Rep. 
43 ;  Heath  &  M.  Mfg.  Co.  v.  Worst,  207 
U.  S.  338,  52  L.  ed.  236,  28  Sup.  Ct. 
Rep.  114. 

Chapter  1780  of  the  Public  Laws 
1919  does  not  impair  the  obligation  of 
contracts 

Holden  V.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  161  U. 
S.  556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep. 
437;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co. 
115  U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct. 
Rep.  252;  Austin  v.  Tennessee,  179  U. 
S.  349,  45  L.  ed.  228,  21  Sup.  Ct  Rep. 
182. 

Messrs.  Alexander  L.  Churchill^ 
Philip  C.  Joslin,  and  John  E.  Bolan,. 
for  defendant: 

That  portion  of  the  act  in  question 
which  compels  the  payment  of  $3  a 
day  to  the  person  employed  to  guard 
against  danger  by  fire  is  anconstitu^ 
tional,  in  that  it  deprives  the  defend- 
ant of  liberty  of  contract^  and  deprives 
it  of  its  property  without  due  process 
of  law. 

Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  188  U.  S.  79,. 
46  L.  ed.  92,  22  Sup.  Ct  Rep.  31 ;  Buen- 
zle  V.  Newport  Amusement  Asso.  29 
R.  L  23,  14  L.R.A.(N.S.)  1242,  68  AtL 
721;  Horney  v.  Nixon,  213  Pa.  20,  1 
L.R.A.(N.S.)  1184,  110  Am.  St.  Rep. 
520,  61  Atl.  1088,  5  Ann.  Cas.  349,  19 
Am.  Neg.  Rep.  496;  Collister  v.  Hay- 
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man,  183  N.  Y.  250.  1  L.R.A.(N.3.) 
1188,  111  Am*  St  Rep.  740,  76  N.  E. 
20,  5  Ann*  Gas.  344;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431 ;  Atchison, 
T.  &  S.  P.  R.  Co.  V.  Vosburg,  238  U. 
S.  56,  59  L.  ed.  1199,  L.R.A.1915E,  953, 
35  Sup.  Ct.  Rep.  675;  Buchanan  ▼* 
Warley,  245  U.  S.  60,  62  L.  ed.  149, 
L.R.A.1918C,  210,  38  Sup.  Ct.  Rep.  16, 
Ann.  Cas.  1918C,  1201;  Pembina 
Consol.  Silver  Min.  &  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181,  31  L.  ed. 
650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct. 
Rep.  737;  Southern  R.  Co.  v.  Greene, 
216  U.  S.  400,  54  L.  ed.  536,  30  Sup. 
Ct.  Rep.  287,  17  Ann.  Cas.  1247;  All- 
geyer  v.  Louisiana,  165  U.  8.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Cop- 
page  V.  Kansas,  236  U.  S.  1,  59  L.  ed. 
441,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240;  Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct  Rep. 
277,  13  Ann.  Cas.  764 ;  Smith  v.  Texas, 
233  U.  S.  630,  58  L.  ed.  1129,  L.R.A, 
1915D,  677,  34  Sup.  Ct  Rep.  681,  Ann. 
Cas.  1915D,  420;  Wilson  v.  New,  248 
U.  S.  332,  61  L.  ed.  755,  L.R.A.1917E, 
938,  37  Sup.  Ct  Rep.  298;  Smith  v. 
Texas,  233  U.  S.  632,  58  L.  ed.  1129, 
L.R.A.1915D,  677,  34  Sup.  Ct.  Rep. 
681.  Ann.  Gas.  1915D,  420;  Gulf,  C.  & 
S.  P.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

The.  provision  of  the  act  in  question 
is  unconstitutional  and  void,  because 
thereunder  the  defendant  is  deprived 
of  the  equal  protection  of  the  laws, 
contrary  to  §  1  of  the  14th  Amend- 
ment 

Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct  Rep. 
255;  Cotting  v.  liansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U. 
S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct  Rep.  431;  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  54  L.  ed.  586,  30 
Sup.  Ct.  Rep.  287,  17  Ann.  Cas.  1247; 
Wisconsin  Asso.  v.  Weigle,  167  Wis. 
569,  168  N.  W.  883;  Re  Van  Home, 
74  N.  J.  Eq.  600,  70  Atl.  986;  Smith 
V.  Texas,  2S3  U.  S.  680,  58  L.  ed.  1129, 
L.R.A.1915D,  677,  34  Sup.  Ct.  Rep.  681, 
Ann.  Cas.  1915D,  420;  Opinion  of  Jus- 
tices, 220  Mass.  627,  L.R.A.1917B,  1119, 
108  N.  E.  807. 

The  provision  of  the  act  forbidding 
discharge  or  reduction  of  salary  by 
the  proprietor  of  a  theater  in  the  city 


of  Providence,  without  the  consent  of 
the  board  of  fire  commissioners,  is  un- 
constitutional and  void,  in  that  it  de- 
prives the  defendant  of  liberty  in  vio- 
lation of  §  1  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States. 
Adair  v.  United  States,  208  U.  & 
161,  52  L.  ed.  436,  28  Sup.  Ct  Rep.  277, 
13  Ann.  Cas.  764;  Coppage  v.  Elansas, 
236  U.  S.  1,  59  L.  ed.  441,  L.R.A.1915G, 
960,  35  Sup.  Ct.  Rep.  240;  Opinion  of 
Justices,  220  Mass.  627,  L.R.A.1917B, 
1119,  108  N.  E.  807. 

Vincent,  J.,  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon 
the  constitutionality  of  §  5  of  chap- 
ter 131  of  the  General  Laws  of  1909, 
as  amended  by  chapter  1780  of  the 
Public  Laws  of  1919,  approved  April 
24,  1919.  The  act  is  entitled,  "Of 
Diminishing  Danger  to  Life  in  Case 
of  Fire."  The  portion  of  the  act 
which  we  are  called  upon  to  examine 
in  the  consideration  of  the' questions 
presented  to  us  is  as  follows :  **The 
board  of  fire  commissioners,  or,  in 
case  there  is  no  such  board,  the  chief 
of  the  fire  department  of  every  ci^jr 
shall  station  in  every  theater  dnring 
the  time  any  audience  is  present 
therein  a  fireman^  and  the  person 
or  persons  holding  the  license  for 
the  same  shall  pay  such  city  for  the 
attendance  of  such  fireman  the  sum 
of  two  dollars,  except  in  the  city  of 
Newport,  where  such  person  or  per- 
sons holding  the  license  shall  pay 
such  city  for  the  attendance  of  such 
fireman  the  sum  of  three  dollars, 
for  every  day  during  whidi  any  per- 
formance, show  or  exhibition  shall 
be  given  therein:  Provided,  how- 
ever, that  in  the  city  of  Providence 
in  lieu  thereof  the  person  or  per- 
sons holding  the  license  pertaining 
to  such  theater  shall  employ  at  a 
salary  of  not  less  than  three  dollars 
per  day  a  suitable  person,  approved 
by  the  board  of  fire  commissioners 
thereof,  who  shall  be  stationed  in 
such  theater  during  the  time  any 
audience  is  present  therein,  and  who 
shall  perform  such  duties  as  from 
time  to  time  may  be  prescribed  by 
said  board  to  guard  against  fire, 
and  to  protect  life  and  property  in 
case  of  fire  therein,  and  who  shall 
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not  hav«  aay  other  dutieg  and  m  case 
aaid  board  at  any  time  shall  with* 
draw  itB  approval  of  any  such  par- 
son, another  person  amiroved  by 
said  board  shall  be  employed  in  his 
stead;  and  no  such  employee  ap** 
proved  as  afwesaid  shall  be  dis- 
charged by  such  licensee  or  licensees 
from  his  said  employment  nor  his 
salary  reduced  except  with  the  prior 
approval  of  said  board;  and  said 
board  from  time  to  time  may  pre- 
scribe a  distinctive  uniform  and 
badge  to  be  worn  by  every  such  em- 
ployee during  the  time  he  is  per- 
forming such  duties ;  and  said  board 
from  time  to  time  may  assign  any 
officers  or  m^nbers  of  the  fire  de- 
partuMit  thereof  to  inspect  such 
theaters  and  see  whether  such  per- 
sons are  properly  performing  their 
said  duties  thereiUt  and  such  offi- 
ceKS  or  members  at  all  reasonable 
times  upon  showing  their  creden- 
tials shall  be  admitted  free  of  charge 
into  all  parts  of  all  theaters  in  said 
city;  and  provided  further^  that  in 
the  cities  of  Woonsocket  and  Cen- 
tral Falls  in  lieu  thereof  the  person 
-or  persons  holding  the  license  per- 
taining to  such  theaters  shall  employ 
a  suitable  person  approved  by  the 
chief  of  the  fire  department  thereof » 
who  shall  be  stationed  in  such  thea- 
ter during  the  time  any  audience 
is  present  therein,  and  who  shall 
perform*  such  duties  as  from  time  to 
time  may  be  prescribed  by  said  chief 
of  the  fire  department  to  guard 
against  fire,  and  to  protect  life  and 
property  in  case  of  fire  therein,  and 
In  case  said  chief  of  the  fire  depart- 
ment at  any  time  shall  withdraw 
his  approval  of  any  such  person,  an- 
other person  approved  by  said  chief 
of  the  fire  department  shall  be  em- 
ployed in  his  stead ;  and  no  such  em- 
ployee approved  as  aforesaid  shall 
foe  discharged  by  such  licensee  or 
licensees  from  his  said  employment 
except  with  the  prior  approval  of 
said  chief ;  and  said  chief  from  time 
to  time  may  prescribe  a  distinctive 
uniform  and  badge  to  be  worn  by 
every  such  employee  during  the  time 
he  is  performing  such  duties;  and 
firitid  chief  from  time  to  time  may 


I6d8 


108  AtU  887,) 


aasign  any  officers  or  members  of  the 
'fire  department  thereof  to  inspect 
such  theaters  and  see  whether  such 
persons  are  properly  performing 
their  said  duties  therein,  and  su(£ 
<^cer8  or  members  at  all  reasonable 
times  upon  showing  their  credentials 
shall  be  admitted  free  of  charge  in- 
to all  parts  of  all  theaters  in  said 
cities." 

A  complaint  issued  by  the  district 
court  of  the  sixth  judicial  district 
charged  the  defendant;  holding  a 
theatrical  license  in  the  city  of  Prov- 
idence, with  failure  to  pay  $3  a  day, 
pursuant  to  said  S  5,  to  one  Robert 
S.  Gallagher  employed  by  said  de- 
fendant to  guard  against  danger 
from  fire  in  its  theater  located  in 
said  city.  The  defendant  pleaded 
not  guilty. 

At  the  hearing  in  the  district 
court,  it  appeared  that  the  defend- 
ant had  not  paid  the  sum  of  $3  a 
day  to  the  said  Gallagher;  that  he 
had  been  employed  for  some  two 
years,  and  still  was  employed,  at 
$2  a  day ;  that  he  was  approved  as 
competent  for  such  employment  by 
the  board  of  fire  commissioners  of 
the  city  of  Providence;  and  that 
such  approval  was  in  force  at  the 
date  of  the  complaint.  The  defend- 
ant offered  testimony  as  to  the  char- 
acter of  the  contract  of  hiring,  the 
seating  capacity  of  the  theater  in 
question,  and  the  seating  capacity  of 
^e  theaters  in  the  various  cities  of 
the  state,  and  then  iiled  its  motion 
to  dismiss  the  complaint  and  to  dis- 
charge the  defendant  on  the  ground 
that  said  act  was  unconstitutional. 
The  defendant  was  found  guilty, 
sentence  was  stayed,  and  the  con- 
stitutional questions  raised  by  the 
motion  to  dismiss  were  certified  to 
this  court  for  determination. 

The  act  in  question  appeared 
originally  as  chapter  181  of  the  Gen- 
eral Laws  of  1909,  and  by  §  6  of 
liie  said  original  act  it  was  provided 
as  follows:  ''Sec.  6«  The  board  of 
fire  commissioners,  or,  in  case  there 
is  no  such  board,  the  chief  of  the 
fire  department  of  every  city  shall 
cause  to  be  installed  and  maintained 
in  every  theater  therein  a  fire  alarm 
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box,  and  shall  station  in  every  tiiea* 
ter,  during  the  time  any  audience  is 
present  therein,  a  fireman,  and  the 
person  or  persons  holding  the  license 
for  the  same  shall  pay  such  city  for 
the  attendance  of  such  fireman  the 
sum  of  two  dollars  for  every  day 
during  which  any  performance, 
show,  or  exhibition  shall  be  given 
therein.  The  board  of  police  com* 
missioners,  or  in  case  there  is  no 
such  board,  the  chief  of  police,  of 
every  city  shall  cause  to  be  installed 
and  maintained  in  every  theater 
therein  a  police  call  box. 

Before  notinfir  the  changes  in  this 
section  brought  about  by  the  later 
amendatory  acts,  is  may  be  well  to 
bear  in  mind  that  the  original  act 
provided  that  a  member  of  the  fire 
department  of  each  city  in  the  state 
should  be  stationed  by  the  fire  com- 
missioners or  chief  of  the  fire  de- 
partment in  every  theater,  and  that 
each  theater  in  which  a  fireman  was 
so  stationed  should  pay  to  the  city 
the  sum  of  $2  per  day  for  his  attend- 
ance. At  the  January  session  of  the 
general  assembly,  1916,  §  5  was 
amended  by  chapter  1366  of  the 
Public  Laws  in  respect  to  the  thea- 
ters in  Providence;  the  amendment 
providing  that  the  licensee  of  the 
theater  should  employ  a  suitable  per- 
son, to  be  approved  by  the  board  of 
fire  commissioners,  who  should  per- 
form the  duties  which  had  pre- 
viously devolved  upon  the  fireman 
stationed  therein,  and  that  such 
person  so  employed  could  not  be  dis- 
charged by  his  employer  without  the 
consent  of  such  board. 

At  the  January  session  of  the  gen- 
eral assembly,  1919,  the  act  was 
again  amended  by  chapter  1718  of 
the  Public  Laws  in  respect  to  the 
theaters  in  the  city  of  Newport,  the 
amendment  providing  that  the  thea- 
ters in  that  city  should  pay  the  sum 
of  $3  per  day  for  the  services  of 
the  fireman  stationed  therein. 
Later,  at  the  same  session,  the  act 
was  further  amended  by  chapter 
1780  of  the  Public  Laws.  It  is  upon 
the  act  as  finally  amended  that  the 
questions  now  submitted  to  us  arise. 
Under  the  provisions  of  the  act  as 


it  now  stands,  in  the  cities  of  New- 
port, Pawtucket,  and  Cranston  fire- 
men must  be  stationed  in  theaters 
by  the  respective  municipal  au- 
thorities for  which  services  the  city 
of  Newport  is  required  to  pay  |3 
per  day,  and  the  cities  of  Pawtuctet 
and  Cranston  $2  per  day.  In  the 
cities  of  Providence,  Central  Falls, 
and  Woonsocket  a  person  approved 
by  the  board  of  fire  commissioners, 
or  other  municipal  authority,  most 
be  employed  by  the  person  holding 
a  theatrical  license  to  guard  against 
danger  by  fire,  and  cannot  be  dis- 
charged by  his  employer  without 
the  consent  of  the  proper  municipal 
authority.  In  the  city  of  Provi- 
dence  such  employee  must  be  paid 
not  less  than  $3  a  day,  while  in 
Woonsocket  and  Central  Falls  no 
compulsory  payment  of  any  amount 
whatsoever  is  made  necessary,  and 
further,  in  Providence,  the  salary  of 
such  person  cannot  be  reduced  with- 
out the  previous  approval  of  the 
board  of  fire  commissioners,  while 
no  such  provision  is  in  force  as  re- 
gards Woonsocket  and  Central  Falls. 
The  defendant  claims  that  §  5  ol 
chapter  131,  General  Laws  1909,  as 
thus  amended,  is  unconstitutional, 
and  raises  the  following  questions: 

(1)  Does  the  provision  compelling 
the  holder  of  a  theatrical  license 
in  the  city  of  Providence  to  pay  $3 
a  day  to  a  person  employed  by  him 
and  stationed  in  the  theater  to  guard 
against  fire  deprive  the  defendant 
of  liberty  and  property  without  due 
process  of  law? 

(2)  Does  such  provision  deny  the 
defendant  the  equal  protection  of 
the  law? 

(3)  Does  the  provision  that  the 
salary  of  the  person  employed  to 
guard  against  fire  shall  not  be  re- 
duced, except  by  consent  of  the 
board  of  fire  commissioners,  deprive 
the  defendant  of  its  liberty  and 
property  without  due  process  of 
law? 

(4)  Does  such  provision  deny  the 
defendant  the  equal  protection  of  the 
law? 

(5)  Does  the  provision  that  such 
employee  cannot  be  discharged  witll- 


O'NEIL  V.  PKOVIDENCE  AMUSEMENT  CO, 

(—  B.  I.  — ,  108  Atl.  887.) 


1595 


out  the  prior  approval  of  the  board 
of  fire  commissioners  deprive  the 
defendant  of  liberty  and  iirop&ty 
without  due  process  of  law  ? 

(6)  Does  the  provision  requiring 
the  pa3niient  of  $3  a  day  violate  the 
obKgation  0f  any  contract  between 
this  defendant  and  Robert  S.  Gal- 
lagher, mentioned  in  the  complaint 
and  warrant? 

(7)  Does  the  provision  requiring 
the  pasrment  of  $8  a  day  violate 
article  1,  §  2,  of  the  Constitution  of 
Khode  Island,  in  that  it  does  not 
distribute  the  burdens  of  the  state 
fairly  among  its  citizens? 

The  defendant  advises  the  court 
in  its  brief  and  argument  that  it 
does  not  object  to  the  provisions  of 
§  6  of  chapter  131,  as  amended  by 
chapter  1780  of  the  Public  Laws, 
in  so  far  as  they  conopel  every  per- 
son holding  a  theatrical  license  to 
employ  a  competent  person  to  guard 
against  fire  in  the  theater  to  which 
such  license  pertains,  nor  to  the  pro- 
vision requiring  such  employee  to 
be  approved  by  the  board  of  fire 
commissioners,  nor  to  those  portions 
of  §  5,  as  amended,  which  give  power 
to  officers  of  the  fire  department  to 
inspect  theaters  and  ascertain 
whether  such  employee  is  properly 
performing  his  duty,  and  therefore 
all  discussion  of  those  matters  may 
be  eliminated. 

It  may  be  further  noted  here  that 
under  §  8  of  said  chapter  131  of  the 
General  Laws  of  1909  it  is  also  pro- 
vided that  the  license  of  any  owner 
or  lessee  of  any  theater  who  shall 
neglect  or  refuse  to  comply  with  any 
obJieations  imposed  by  said  chapter 
may  be  suspended  or  revoked  by  the 
authority  having  the  power  to  grant 
the  same,  thus  preventing  such 
owner  or  licensee  from  giving  any 
performance  or  entertainment  there- 
in. 

The  defendant  claims,  first,  that 
the  portion  of  the  act  which  com- 
pels the  payment  of  $8  a  day  to  the 
person  employed  is  unconstitution- 
al, in  that  it  deprives  the  defend- 
ant of  liberty  of  contract,  and  de- 
prives it  of  ite  property  without  due 
process  of  law,  and  is  therefore  in 


conflict  with  the  14th  Amendment 
of  the  Constitution  of  the  United 
States. 

That  the  carrjring  on  of  a  theater 
or  place  of  amuse-  Tueater- 
ment  is  a  private  oitarMtev  •€ 
business  has  been  *"*"*"• 
clearly  stated  by  this  court  in  the 
case  of  Buenzle  v.  Newport  Amuse- 
ment Asso.  29  R.  L  23,  14  L.R.A. 
(N.S;)  1242,  68  Atl.  721,  in  which 
the  following  language  of  the  court 
in  Horney  v.  Nixon,  213  Pa.  20,  1 
L.R.A.(N.S.)  1184,  110  Am.  St. 
Rep.  520,  61  Atl.  1088,  5  Ann.  Cas. 
349,  19  Am.  Neg.  Rep.  496,  was 
adopted  and  made  a  part  of  its  opin- 
ion: "The  proprietor  of  a  theater 
is  a  private  individual,  engaged  in  a 
strictly  private  business,  which 
though  for  the  entertainment  of  the 
public,  is .  always  limited  to  those 
whom  he  may  agree  to  admit  to  it. 
There  is  no  duty,  as  in  the  case  of 
a  common  carrier,  to  admit  everyone 
who  may  apply  and  be  willing  to 
pay  for  a  ticket,  for  the  theater  pro- 
prietor has  acquired  no  peculiar 
rights  and  privileges  from  the  state, 
and  is  therefore  under  no  implied 
obligation  to  serve  the  public.  When 
he  sells  a  ticket,  he  creates  contrac- 
tual relations  with  the  holder  of  it, 
and  whatever  duties  on  his  part 
grow  out  of  these  relations  he  is 
bound  to  perform,  or  respond  in 
damages  for  the  breach  of  his  con- 
tract." 

And  the  opinion  further  holds 
that  no  analogy  can  be  drawn  be- 
tween a  place  of  entertainment  and 
a  corporation  affected  with  a  public 
duty.  Such,  therefore,  is  the  law  of 
this  state,  and  it  would  be  useless 
to  pursue  further  the  discussion  of 
this  particular  point  in  the  case. 
Reference,  however,  may  be  made  to 
Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep. 
277,  18  Ann.  Cas.  764,  and  Coppage 
V.  Kansas,  236  U.  S.  1,  59  L.  ed. 
441,  L.R.A.1915G,  960,  35  Sup.  Ct. 
Rep.  240,  which  sustain  the  propo- 
sition that,  while  the  duties  of 
the  person  so  employed  may  have  to 
do  with  the  public  safe^,  his  em- 
ployment remains   a  private  rela- 
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ttonship  in  its  legal  and  constito- 
tional  aspecta.  Under  the  very 
terms  of  the  act  he  is  employed  by 
the  licensee  of  the  theater,  and  from 
such  licensee  he  receives  his  wages. 
He  has  no  claim  against  anyone  else 
for  compensation  for  his  services. 
The  power  of  the  board  to'  pass  upon 
his  competency,  prescribe  his  duties, 
and  scrutinize  their  performance  are 
only  noatters  of  supervision  in  the 
interest  of  public  safety. 

The  sole  purpose  of  the  act  in 
question,  as  its  title  indicates,  is  to 
diminish  the  danger  from  fire  to 
those  who  may  assemble  in  places 
of  amusement,  a  danger  which  not 
only  arises  from  fire  itself,  but  also 
from  the  panic  which  is  apt  to  seize 
upon  an  assemblage  of  people  whose 
individual  freedom  of  movement  is 
more  or  less  restricted.  The  act 
provides  that  every  person  holding 
a  theater  license  shall  employ  a 
suitable  person  approved  by  the 
board  of  fire  commissioners,  who 
shall  be  stationed  in  the  theater 
during  the  time  any  audience  is 
present  therein;  that  such  i^erson 
shall  perform  such  duties  as  may  be 
prescribed  by  said  board  to  guard 
against  fire;  that  such  person  shall 
have  no  other  duties ;  that  said  board 
may  at  any  time  withdraw  its  ap- 
proval of  any  such  person,  when  an- 
other person  approved  by  said  board 
shall  be  employed  in  his  stead;  and 
that  said  board  may  assign  any 
officer  or  member  of  the  fire  depart- 
ment to  inspect  the  theaters  for  the 
purpose  of  ascertaining  whether  the 
persons  employed  are  properly  dis- 
charging their  duties.  These  pro^ 
visions  fully  meet  all  the  purposes 
and  requirements  of  the  act,  which 
are  to  protect  the  audience  from  the 
dangers  of  fire,  and  to  such  provi- 
sions the  defendant  offers  no  objec- 
tion. The  act,  however,  goes  fur- 
ther, and  provides  that  the  licensee 
of  the  theater  employing  such  a  per- 
son shaH  pay  him  a  wage  of  not  less 
than  $S  per  day,  and  that  no  such 
employee  shall  be  discharged  by  such 
licensee  from  his  employment,  nor 
hia  salary  reduced,  except  with  the 
prior  approval  of  the  board. 


In  the  case  at  bar  it  appears  that 
one  Robert  S.  Gallagher  had  been  for 
a  hmg  period  an  «a|doyee  of  the  de- 
1  endant  at  its  theater  in  Providence, 
charged  with  tiie  duty  of  protects 
ing  tiie  premises  from  the  dangers 
of  fire,  his  employment  m  that  capac- 
ity had  beat  approved  by  the  board 
of  fire  commissioiiers,  and  such  ap- 
proval had  never  been  withdrawn, 
and  that  the  defendant  paid  to  the 
said  Gallagher  for  his  services  the 
sum  of  $2  per  day.  This  arrange- 
ment between  the  defendant  and 
Gallagher  continued  without  inter- 
ruption from  the  time  when  the 
latter  was  employed  by  the  defend- 
ant down  to  April  24,  1919,  when 
chapter  1780  of  the  Public  Laws 
was  approved.  Thereafter,  upon 
the  neglect  or  refusal  of  the  defend- 
ant to  raise  liie  pay  of  its  said  em- 
ployee to  $3  per  day,  the  complaint 
was  instituted  under  which  the  con- 
stitutional questions  now  before  us 
have  arisen.  The  defendant  con- 
tends that  these  provisions,  com- 
pelling the  payment  of  $3  per  day, 
forbidding  the  discharge  of  the  em- 
ployee without  the  approval  of  the 
board  of  fire  commissioners,  and  for- 
bidding any  reduction  in  the  sal- 
ary of  such  employee,  are  unconsti- 
tutional, being  in  violation  of  the 
14th  Amendment  of  the  Constitu- 
tion of  the  United  States. 

These  provisions  seem  to  us  to  be 
unrelated  to  the  purposes  of  the  act. 
The  safety  of  the  public  is  amply 
provided  for  without  them.  If  these 
provisions  are  eliminated,  the  act 
would  still  effectively  provide  for 
the  safety  of  the  people  who  may 
compose  the  audience,  and  the  de- 
gree of  safety  is  neither  increased 
nor  diminished  by  the  amount  of 
wages  paid  to  the  employee,  nor 
does  it  depend  upon  depriving  the 
employer  of  the  right  to  discharge 
his  employee  or  to  reduce  his  wages. 
Whatever  may  be  the  amount  of  the 
wages  paid  to  the  employee,  and 
whoever  may  be  empowered  to  re- 
duce his  salary  or  bring  about  his 
discharge,  the  fact  remains  ihsA  all 
the  elements  of  the  act  bearing*  up- 
on tiie  safety  of  the  public  still  re- 


O^NEIL  V.  FROVIDBNCB  AMUSBMENT  GO. 


lfi»7 


— rlirlit  to 


main  in  full  foree  and  ^ex^t.  A.  man 
whose  competency  is  approved  fay 
the  board  of  fire  cooxmissioners 
must  be  on  duty  when^er  an  au* 
dience  is  present,  and  at  all  times 
under  the  supervision  of  said  boaafd, 
which  may  prescribe  his  duties^  and, 
through  inspection,  see  that  he  dis- 
charges them  properly,  and  which 
may  in  its  discretion  withdraw  its 
approval,  thus  ccnnpeUing  the  li- 
censee to  employ  another  person  in 
his  stead,  who  likewise  can  imly  act 
with  the  approval  of  said  board. 
Any  failure  on  the  part  of  the  li- 
censee to  have  an  approved  man  ^i 
duty  would  bring  about  the  cancel- 
ation of  his  license,  without  which 
he  could  not  continue  his  business. 
As  the  amusement  business  is  a 
private  business,  and  not  a  business 
affected  with  a  public  interest,  it 

may  be  exercised 
under  the  police 
power  of  the  state. 
But  the  police  power  of  the  state  is 
subject  to  the  limitations  and  pro- 
visions of  the  Federal  Constitution, 
as  the  Supreme  Court  of  the  United 
States  has  held  in  several  cases.  In 
Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540, 46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431,  the  court  said :  'The 
question  of  constitjutional  law  to 
which  we  have  referred  cannot  be 
disposed  of  by  saying  that  the  stat- 
ute in  question  may  be  referred  to 
what  are  called  the  poUce  powers 
of  the  state,  which,  as  often  stated 
by  this  court,  were  not  included  in 
the  grants  of  power  to  the  general 
government,  and  therefore  were  re- 
served to  the  states  when  Ihe  Con- 
stitution was  ordained.  But  as  the 
Constitution  of  the  United  States  is 
the  supreme  law  of  the  land,  any- 
thing in  the  Constitution  or  stat- 
utes of  the  states  to  the  contrary 
notwithstanding,  a  statute  of  a 
state,  even  when  avowedly  enacted 
in  the  exercise  of  its  police  powers, 
must  yield  to  that  law.  No  right 
panted  or  secured  by  the  Constitu- 
tion of  the  United  States  can  be  im- 
paired or  destroyed  by  a  state  en- 
actment, whatever  may  be  the 
source  from  which  th^  power  to 
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pass  sndi  enactmmit  miiy  have  been 
derived.  The  nullity  of  any  act  in- 
consistent with  the  Coomtitution  is 
produced  bj  the  deelaration  that 
the  Constitution  is  the  supreme  law/ 
The  state  has  undoubtedly  the 
flower,  by  appropriate  legislation^ 
to  inroteet  the  public  morals,  the.pub- 
lic  health,  and  tihe  public  saf e^ ;  but 
if  by  their  neoessary  operation,  its 
regulations  looking  to  eiOier  of  those 
ends  amount  to  a  denial  to  persons 
within- its  jurisdiction  of  the  equal 
protection  of  the  laws,  they  must  be 
deemed  unconstitutioiiid  and  void." 

See  also  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Vosburg,  2B»  U.  S.  86,  59  L. 
ed.  1199,  L.R.A.191SE,  968,  35  Sup. 
Ct.  Bep.  675;  BcKdianan  v.  Warley, 
246  U.  S.  60,  62  L.  ed.  149,  LJI.A. 
1918C,  210,  38  Sup.  Ct.  Rep.  16, 
Ann.  Cas.  1918A,  1201. 

The  14th  Amendment  to  the  C<m- 
stitution  of  the  United  States  pro- 
vides :  "'Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  prop- 
er^, without  due  process  of  law, 
nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of 
the  laws." 

The  meaning  of  this  provision  has 
been  interpreted  and  defined  by  the 
Supreme  Court  of  the  United  States 
in  a  number  of  cases.  In  AUgeyer 
V.  Louisiana,  165  U.  S.  578, 41  L.  ed. 
882,  17  Sup.  Ct.  Rep.  427,  the  court 
said:  '^The  liberty  mentioned  in 
that  amendment  means  not  only  the 
right  of  the  citizen  to  be  free  from 
the  mere  physical  restraint  of  his 
person,  as  by  incarceration,  but  the 
term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  en- 
joyment of  all  his  faculties,  to  be 
free  to  use  them  in  all  lawful  ways, 
to  live  and  work  where  he  will,  to 
earn  his  livelihood  by  any  lawful 
calling,  to  pursue  any  livelihood  or 
avocation,  and  for  that  purpose  to 
enter  into  all  contracts  which  may 
be  proper,  necessary,  and  essential 
to  his  carrying  out  to  a  successful 
conclusion  the  purposes  above  men- 
tioned." 

And  in  Coppage  v.  Kansas,  286 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915C, 
960,  36  Sup.  Ct.  Rep.  240,  the  word 
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'iiberty/'  as  used  in  the  14th 
Amendment,  is  defined  as  follows: 
'Included  in  the  right  of  personal 
liberty  and  the  right  of  private  prop- 
erty— ^partaking  of  the  nature  of 
each — ^is  the  right  to  make  con- 
tracts for  the  acquisition  of  prop- 
erty. Chief  among  such  contracts 
is  that  of  personal  employnient,  by 
which  labor  and  other  services  are 
exchanged  for  money  or  other  forms 
of  property.  If  this  right  be  struck 
down  or  arbitrarily  interfered  with, 
there  is  a  substantial  impairment  of 
liberty  in  the  long-established  con- 
stitutional sense." 

And  to  the  same  effect  are  the 
cases  of  Adair  v.  United  States,  208 
U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764,  and 
Smith  V.  Texas,  233  U.  S.  630,  68 
L.  ed.  1129,  L.R.A.1915D,  677,  34 
Sup.  Ct.  Rep.  681,  Ann.  Cas.  1915D, 
420. 

In  the  case  of  Adair  v.  United 
States,  supra,  the  court  said: 
"While,  as  already  suggested,  the 
rights  of  liberty  and  property,  guar- 
anteed by  the  Constitution  against 
deprivation  without  due  process  of 
law,  are  subject  to  such  reasonable 
restraints  as  the  common  good  or  the 
general  welfare  may  require,  it  is 
not  within  the  functions  of  govern- 
ment—at least,  in  the  absence  of 
contract  between  the  parties — ^to 
compel  any  person  in  the  course  of 
his  business,  and  against  his  will,  to 
accept  or  retain  the  personal  serv- 
ices of  another  or  to  compel  any  per- 
son, against  his  will,  to  perform  per- 
sonal services  for  another.  The 
right  of  a  person  to  sell  his  labor 
upon  such  terms  as  he  deems  proper 
is,  in  its  essence,  the  same  as  the 
right  of  the  purchaser  of  labor  to 
prescribe  the  conditions  upon  which 
he  will  accept  such  labor  from  the 
person  offering  to  sell  it." 

The  case  of  Wilson  v.  New,  243 
U.  S.  332,  61 L.  ed.  755,  L.R.A.1917E, 
938,  37  Sup.  Ct.  Rep.  298,  Ann.  Cas. 
1918A,  1024,  is  referred  to  in  the 
brief  of  the  complainant,  and  also 
in  the  brief  of  the  defendant.  It 
involves  the  constitutionality  of  an 
act  of  Congress  popularly  known 
as  the  Adamson  Act  (U.  S.  Comp. 


Stat.  |§  8680ar-8680d,  Fed.  Stat 
Anno.  Supp.  1918,  pp.  754*756).  We 
do  not  deem  it  necessary  to  discutt 
that  case  at  great  length.  The  act 
provided,  among  other  thin^rs,  that 
pending,  the  report  of  a  commianion 
to  investigate  and  deal  with  the 
wages  of  trainmen  on  interstate  rail- 
roads, the  then-existing  rate  of  com- 
pensation should  "not  be  reduced  be- 
low the  present  standard  day's 
wage."  It  differs  materially  from 
the  case  at  bar,  in  that  it  was  a  tem- 
porary expedient,  resorted  to  in  the 
face  of  an.  emergency.  It  did  not 
undertake  to  fix  a  permanent  wage, 
but  to  retain  the  already  existing 
wage  for  a  limited  period  of  thirty 
days,  until,  through  an  investiga- 
tion then  progressing,  certain  rights 
might  be  determined,  "leaving  em- 
ployers and  employees  free  as  to  the 
subject  of  wages,  to  govern  their 
relations  by  their  own  agreements 
after  the  specified  time.'*  The  ad 
was  intended  as  an  exercise  of 
governmental  power  over  a  matter 
of  interstate  commerce  or  a  business 
affected  with  a  public  interest.  The 
act  was  passed  to  meet  an  emer- 
gency arising  from  a  nation-wide 
dispute  over  wages  between  railroad 
companies  and  their  train  opera- 
tives, in  which  a  general  strike  was 
threatened,  which  would  bring  about 
commercial  paralysis  and  grave  loss 
and  suffering;  the  parties  concerned 
being  unable  to  agree.  It  was  de- 
signed to  bridge  over  a  limited  pe- 
riod within  which  th€  parties  might 
reach  an  agreement.  The  question 
in  that  case,  as  stated  by  the  court 
in  its  opinion,  was :  ''Did  Congress 
have  power  under  the  circumstances 
stated, — ^that  is,  in  dealing  with  the 
dispute  between  the  employers  and 
employees  as  to  wages,  ...  to 
create  by  legislative  action  a  stand- 
ard of  wagi^  to  be  operative  upon 
the  employers  and  employees  for 
such  reasonable  time  as  it  deemed 
necessary  to  afford  an  opxxyrtunitv 
for  the  meeting  of  the  minds  of  em- 
ployers and  employees  on  the  sub- 
ject of  wages  ?  Or,  in  other  words, 
did  it  have,  the  power,  in  order  to 
prevent  the  interruption  of  inter- 


O'NEIL  V.  PROVIDENCE  AMUSEMENT  CO. 

(—  R.  I,  — «  108  AtU  887,) 


at$9 


state  dommerce,  to  exert  its  will  to 
supply  the  absence  of  a  wage  scale 
resulting  from  the  disagreement  as 
to  wages  betweeai  the  employers  and 
employees,  and  to  make  its  will  on 
that  subject  controlling  for  the 
limited  period  provided  for?" 

The  diffwenee  be^een  the  Adam* 
son  Law  and  the  act  which  we  are 
considerfaig,  which  fixes  a  perma- 
nent wage  in  the  absence  of  any 
emergency^  is  so  apparent  that  it 
need  not  be  specifically  pointed  out. 
That  the  court  recognizes  a  dis* 
tinction  between  employment  in  a 
private  business  and  an  employment 
in  a  business  charged  with  a  public 
interest,  and  that  its  decision  is  not 
intended  to  apply  to  the  former,  is 
fully  evidenced  in  the  opinion  itself, 
wherein  it  is  stated:  "Whatever 
would  be  the  right  of  an  employee 
engaged  in  a  private  business  to  de- 
mand such  wages  as  he  desires,  to 
leave  the  employment  if  he  does  not 
get  them,  and  by  concert  of  action 
to  agree  with  others  to  leave  upon 
the  same  condition,  such  rights  are 
necessarily  subject  to  limitation 
when  employment  is  accepted  in  a 
business  charged  with  a  public  in- 
terest." 

And  it  may  be  fairly  said  that 
the  court  confined  itself  solely  to 
dealing  with  an  employment  charged 
with  a  public  interest,  for  the  opin- 
ion states:  "It  is  also  equally  true 
that,  as  the  right  to  fix  by  agree- 
ment between  the  carrier  and  its 
employees  a  standard  of  wages  to 
control  their  relations  is  primarily 
private,  the  establishment  and  giv- 
ing effect  to  such  agreed-on  stand- 
ard is  not  subject  to  be  controlled 
or  prevented  by  public  authority." 

And,  further,  that  "there  is  no 
question  here  of  purely  private 
right,  since  the  law  is  concerned 
only  with  thos^  who  are  engaged 
in  a  business  charged  with  a  public 
interest".*' 

In  Smith  v.  Texas,  233  U.  S.  630, 
68  L.  ed.  1129,  L.R.A.1915D,  677, 
34  Sup.  Ct.  Rep.  681,  Ann.  Gas. 
1915D,  420,  the  court,  in  passing 
upon  a  statute  forbidding  the  em- 
ployment of  any  person  as  a  passen- 


ger conductor,  unless  rach  pemm 
had  had  two  years'  experienoe  as 
«  brakeman  or  conductor  of  a 
freight  train,  declared  that  "the 
liberty  of  contract  is,  of  course,  not 
unlimited;  but  there  is  no  reason 
4»  authority  for  the  proposition 
that  conditions  may  be  imposed  by 
statute  which  will  admit  some  who 
are  competent,  and  arbitrarily  ex- 
clude others  who  are  equally  com- 
petent, to  labor  on  terms  mutually 
satisfactory  to  employer  and  em- 
nlovee  " 

In  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255,  the  court  said : 
"While  good  faith  and  a  knowledge 
of  existing  conditions  on  the  part 
of  a  legislature  are  to  be  presumed, 
yet  to  carry  that  presumption  to  the 
extent  of  always  holding  that  there 
must  be  some  undisclosed  and  un- 
known reason  for  subjecting  cer- 
tain individuals  or  corporations  to 
hostile  and  discriminating  legisla- 
tion is  to  make  the  protecting  clauses 
of  the  14th  Amendment  a  mere 
rope  of  sand,  in  no  manner  restrain- 
ing state  action." 

We  have  already  pointed  out  that 
it  is  obligatory  upon  the  licensee, 
under  the  provisions  of  the  act,  to 
employ  a  person  who  shall  attend  at 
the  theater  during  the  time  when 
an  audience  is  present,  for  the  pur- 
pose of  guarding  against  fire;  that 
such  person  must  be  approved  by  the 
board  of  fire  commissioners;  that 
such  approval  may  be  withdrawn, 
compelling  the  licensee  to  employ  an- 
other man ;  that  said  board  may  pre- 
scribe the  duties  to  be  performed; 
that  the  said  board  may  direct  some 
member  of  the  fire  department, 
whose  duty  it  shall  be  to  make  an 
inspection  for  the  purpose  of  deter- 
mining whether  the  person  so  em- 
ployed is  properly  discharging  his 
duties ;  and  that  these  provisions  of 
the  act  arie  not  objected  to  by  the 
defendant. 

The  act  goes  further,  and  dictates 
a  minimum  wage,  and  seeks  to  take 
away  from  the  employer  the  right 
to  discharge  or  reduce  the  wages  of 
the   employee   whom    he   has    em- 
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pilled  in  the  conduct  of  his  private 
business.  Neither  of  these  last- 
named  provisions  are  essential^  or 
have  any  relation  to  the  protecting 
features  of  the  act,  which  are  its 
sole  object  and  purpose. 
We  cannot  assume  that  the  legis- 
lative    power     has 

ail^^tion  mm  to  ^^^    property    ex- 
ex«rctoe  of  ercised.    It  does  not 

■poweV^*''*  follow      that,      be. 

cause  the  general 
assembly  has  enacted  a  law,  it  must 
have  had  some  good  and  sufficient 
reason  for  so  doing,  although  such 
reason  may  not  be  apparent.  The 
court  of  appeals  of  New  York  (Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636),  in  a  carefully  considered  and 
well-reasoned  opinion,  has  satisfac- 
torily disposed  of  that  question, 
holding  that,  while  generally  it  is 
for  the  legislature  to  determine 
what  laws  are  required  to  protect 
and  secure  the  public  health,  com- 
fort, and  safety,  under  the  guise  of 
police  regulations,  it  may  not  ar- 
bitrarily infringe  upon  personal  or 
property  rights ;  and  its  determina- 
tion as  to  what  is  a  proper  exercise 
of  the  power  is  not  final  or  conclu- 
sive, but  is  subject  to  the  scrutiny 
of  the  courts,  and  that  when  the 
legislature  passes  an  act  ostensibly 
for  the  public  health,  but  which  does 
not  relate  to  the  purpose  sought  to 
be  carried  out,  and  which  destroys 
the  property  or  interferes  with  the 
rights  of  the  citizens,  it  is  within 
the  province  of  the  court  to  deter- 
mine that  fact  and  to  declare  the  act 
unconstitutional. 

Other  portions  of  the  opinion  in 
the  Jacobs  Case  seem  to  have  a  sub- 
stantial bearing  upon  the  questions 
now  before  us.  The  court  in  stating 
the  facts  says :  "The  relator  at  the 
time  of  his  arrest  lived  with  his 
wife  and  two  children  in  a  tenement 
house  in  the  city  of  New  York,  in 
which  three  other  families  also 
lived.  There  were  four  floors  in  the 
house,  and  seven  rooms  on  each 
floor,  and  each  floor  was  occupied  by 
one  family,  living  independently  of 
the  others,  and  doing  their  cooking 
in  one  of  the  rooms  so  occupied. 


The  relator  at  the  time  of  his  ar- 
rest was  engaged  in  one  of  his 
rooms  in  preparing  tobacco  ud 
making  cigars,  bat  ftere  was  no 
smell  of  tobacco  in  any  part  of  the 
house,  except  the  room  where  he  was 
thus  engaged.  These  facts  i^wed 
a  violation  of  the  provisions  of  the 
act." 

-  The  court  then  proceeded  to  quote 
the  provisions  of  the  act;  tlie  fint 
section  thereof  being  as  foUows: 
'^Section  1.  The  manufacture  of 
cigars  or  preparation  of  tobacco  in 
any  form  on  any  floor,  or  in  any 
part  of  any  floor,  in  any  tenement 
house  is  hereby  prohibited,  if  such 
floor  or  any  part  of  such  floor  is  by 
any  person  occupied  as  a  home  or 
residence  for  the  purpose  of  living, 
sleeping,  cooking  or  doing  any 
household  work  therein."  N.  Y. 
Laws  1884,  chap.  272. 

The  title  of  the  act  was:  "An 
Act  to  Improve  the  Public  Health  by 
Prohibiting  the  Manufacture  of 
Cigars  and  Preparation  of  Tobacco 
in  Any  Form  in  Tenement  Houses 
in  Certain  Cases,  and  Regulating  the 
Use  of  Tenement  Houses  in  Certain 
Cases." 

This  law,  by  its  title  and  other- 
wise, purports  to  be  designed  to  pro- 
mote the  public  health,  and  the  court 
says,  in  respect  to  that:  ''When  a 
health  law  is  challenged  in  the  courts 
as  unconstitutional,  on  the  ground 
that  it .  arbitrarily  interferes  with 
personal  liberty  and  private  prop- 
erty without  due  process  of  law,  the 
courts  must  be  able  to  see  that  it 
has  at  least  in  fact  some  relation  to 
the  public  health,  that  the  public 
healtii  is  the  end  actually  aimed  at» 
and  that  it  is  appropriate  and 
adapted  to  that  end.  This  we  have 
not  been  able  to  see  in  this  law,  and 
we  must  therefore  pronounce  it  un- 
constitutional and  void/' 

The  court  further  says :  "This  law 
was  not  intended  to  protect  the 
health  of  those  engaged  in  cigar 
making,  as  they  are  allowed  to 
manu&cture  cigars  everywhere,  ex- 
cept in  the  forbidden  tenement 
houses.  It  cannot  be  perceived 
how  the  cigar  maker  is  to  be  im- 
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proved  in  \m  bttltk  or  his  iiittraii 
bcr  forcing  him  from  his  home  and 
tts  hallowed  aBaociations  and  b^ieft- 
eent  inflaaices,  to  pty  hia  trade  else- 
where." "It  is  .  .  .  plain  that 
thifi  law  interferes  with  the  profit- 
able and  free  use  of  his  property 
by  the  owner  or  lessee  of  a  tenement 
house,  who  is  a  cigar  maker,  and 
trammels  him  in  the  application  of 
his  industry  and  the  disposition  of 
his  labor,  and  thus,  in  a  strictly  le- 
gitimate sense,  it  arbitrarily  de- 
prives him  of  his  property  and  of 
some  portion  of  his  personal  lib- 
erty." 

The  opinion  also  quotes  with  ap- 
proval fix)m  the  cases  of  Austin  v. 
Murray,  16  Pick.  121,  126,  and 
Watertown  v.  Mayo,  lOft  Mass.  315, 
319,  12  Am.  Rep.  694.  In  the  first- 
mentioned  case  the  court  said: 
"The  law  will  not  altow  the  right 
of  property  to  be  invaded,  under 
the  guise  of  a  police  regulation  for 
the  preservation  of  health,  when  it 
is  manifest  that  such  is  not  the  ob- 
ject and  purpose  of  the  regulation." 

And  in  the  last-mentioned  case 
the  court  said:  "The  law  will  not 
allow  ri£^ts  of  property  to  be  in- 
vaded under  the  guise  of  a  police 
regulation  for  the  preservation  of 
health  or  protection  against  a  threat- 
ened nuisance ;  and  when  it  appears 
that  such  is  not  the  real  object  and 
purpose  of  the  regulation,  courts 
will  interfere  to  protect  the  rights  of 
the  citizen." 

So,  in  the  case  at  bar,  as  we  have 
already  demonstrated,  the  purpose 
of  the  act  is  to  protect  the  public 
from  the  dangers  of  fire,  and  that 
the  degree  of  protection  for  which 
the  act  provides  can  be  neither  in- 
creased nor  diminished  by  fixing  the 
wages  of  the  person  employed  in 
carrying  out  its  provisions.  The  de- 
fendant argues  that,  if  the  lawmak- 
ing power  can  fix  the  wages  of  such 
employee,  it  could  with  equal  pro- 
{Mriety  fix  the  wages  of  motormen, 
telegraph  operators,  and  of  those  en- 
sraged  in  a  variety  of  other  employ- 
ments. We  think  there  is  much  logic 
in  that  argument.  In -the  Jacobs 
Case,  supra,  the  court  said :    "Such 
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legislatimi  may  inva^  one  dass  of 
rights  toHthiy  and  another  to^mor* 
row,  and  if  it  can  be  sanctioned  un- 
der the  Constitution,  ...  we 
will  not  be  far  away  in  practical 
statesmanship  from  those  ages  when 
govemnMntal  prefects  .  .  .  reg« 
ulated  the  movemmts  and  labor  of 
artisans,  the  rate  of  wi^es,  the  price 
of  food,  the  diet  imd  clothing  of  the 
people,  and  a  large  range  of  other 
affairs,  long  since  in  all  civilised 
lands  regarded  as  outside  of  govern- 
mental functions." 

In  Lochner  v.  New  York,  198  U. 
S.  45,  49  L.  ed.  987, 25  Sop«  Ct.  Sep. 
539,  S  Ann.  Cas.  113S,  it  was  hekl 
that  a  statute  of  New  York,  pro* 
viding  that  no  employees  shall  be  re« 
quired  or  permitted  to  work  in  bak* 
eries  more 'than  sixty  hours  in  a 
week,  or  ten  hours  a  day,  is  not  a 
legitimate  exercise  of  the'  police 
power  of  the  state,  but  an  unreason-* 
able,  unnecessary,  and  arbitrary  in- 
terference with  tine  right  and  liberty 
of  the  individual  to  contract,  in  re 
lation  to  labor,  and  as  such  is. in 
conflict  with,  and  void  under,  the 
Federal  Constitution. 

People  ex  rel.  Rodgers  v.  Goler, 
166  N.  Y.  1,  52  L.R.A.  814,  82 
Am.  St.  Rep.  666,  59  N.  E.  716,  is 
another  case  decided  by  the  court 
of  appeals  of  New  York.  A  con- 
tractor having  performed  his  con- 
tract for  grading  a  public  street,  and 
having  received  from  the  proper 
authorities  a  certificate  that  the  con- 
tract price  had  been  earned,  it  was 
held  tihat  he  may  compel  the  city 
to  pay  the  amount  due  by  man- 
damus, although  he  has  failed  to 
comply  with  the  Labor  Statute  reg- 
ulating the  amount  of  wages  to  be 
paid  his  employees,  on  the  ground 
that  such  Labor  Law,  in  such  re- 
spect, invades  rights  of  liberty  and 
property  in  that  it  deaies  to  the  city 
and  the  contractor  the  right  to  agree 
with  their  employees  upon  the  meas- 
ure of  tteir  compensation,  and  com- 
pels them  to  pay  an  arbitrary  and 
uniform  rate,  and,  further,  that  in 
effect  it  imposes  a  penalty  upon  the 
exercise  by  the  city  or  by  the  oon^ 
tractor  of  the  right  to  agree  with 
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tbeu"  emidoy  eds  upon  tiae  teiims  iMod 
conditions  of  the  ^mployzaent.  . 

And  it  was  held  in  the  case  of 
Tannenbaum  v.  Bebm»  1S2  Ala*  494, 
11  LJl,A.(N.S.)  .70ft,  126  Am.  St 
Bep.  52,  44  So.:  632,  that  a  fira^ 
man  assigned  to  duty  at  a  theater 
under  an  ordinance  requiring  the 
assignment,  and  providing  that  the 
manager  of  the  theater  shall  pay  for 
such  attendance,  may  bring  his  ac-^ 
tion  against  such  manager  for  com? 
pensation  for  his  {Services.  Th^ 
main  contention  in  that  case,  how-: 
ever,  was  that  the  actual  cost  of  the 
services  could  be  coUected-^a  point 
not  involved  here.  It  cannot  be  rea- 
soned from  this  case  that  a  prop-* 
erty  owner  may  be  compelled  to  pay 
an  amount  in  excess  of  cost,  aatd  we 
need  not  consider  the  cases  which 
deal  with  the .  right  to  reimburse- 
meiat  for'  the  services  of  a  fireman 
appointed  to  duty  at  a  theater  from 
the  regular  force  of  the  city* 

In  Nashville,  C.  &  St.  L.  R,  Co.  v* 
Alabama,  128  U.  S.  96, 32  U  ed.  352, 
2  Inters.  C<Hn.  Bep.  238,  9  Sup.  Ct, 
Rep.  28,  the  court  held  that  a  dtate 
statute  which  requires  locomotive 
engineers  and  other  persons,  em- 
ployed by  a  railroad  company  in  a 
capacity  which  calls  for  the  ability 
to  distinguish  and  discriminate  be- 
tween color  signals,  to  be  examined 
in  this  respect  by  a  tribunal  estab- 
lished for  the  purpose,  and  which 
exacts  a  fee  from  the  company  for 
the  service  of  examination,  does  not 
deprive  the  company  of  its  property 
without  due  process  of  law.  In  that 
case  such  provisions  were  not  only 
closely  relate  to  the  purposes  of 
the  act,  but  were  itbdolutely  essential 
if  the  act  was  to  be  effective.  As 
the  court  said  in  its  opinion: 
''Color  blindness  is  a  defect  of  a  vital 
character  in  railway  «niployees. 
.  Ready  and  accurate  per*- 
eeption  by  thCTOt  of  colors  ...  is 
essential  to  safety  of  the  trains,  and, 
of  course,  of  the  passengers  aad 
property  they  carry/'.         . 

And  the  court  further  held  that 
''requiring  railroad  companies  to 
pay  the  fees,  alktwed.  for  the  e»^ 
amination  of  pArties  iwho  are  to 


wtrm  on  their  railvoiads.  ...  is 
not  dapriviiig  them,  of  proper^ 
without  duo  process  of  law.  It  is 
merely  imposing  upon  them  the  ex- 
penses necesssary  to  ascertain 
whether  their  employees  possess  the 
physical  qualifieations  required  by 
law.'* 

The.  difference  between  that  case 
and  the  case  at  bar  is  too  apparent 
to  require  elucidati<>n. 
.  In  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549,  55  L.  ed.  328, 
81  Sup.  Ct.  Rep.  239,  the  ques- 
tion presented  was  as  to  the  va- 
lidity of  an  act  precluding  the 
railroad  company  from  making  the 
defense  that  recovery  was  barred 
by  the  acceptance  of  benefits  under 
a  contract  of  membership  in  its  re- 
lief department.  The  defendant  in 
error,  while  acting  as  a  brakeman 
in  the  service  of  the  railroad  com- 
pany, had  received  injuries  for 
which  hei  had  recovered  judgment. 
The  railroad  company  claimed  that, 
the  defendant  in  error  having  re- 
ceived the  benefits  to  which  he  was 
entitled  from  the  rdief  fnnd,  the 
payment  and  acceptance  thereof 
subsequent  to  the  injury  constituted 
a  fuU  satisfaction  of  his  daim.  The 
statute  involved  in  that  case  is  as 
follows:  "Every  corporation  op- 
erating a  railway  shall  be  liable  for 
all  damages  sustained  by  any  person, 
including  the  employees  of  soch 
coi^ieration,  in  consequence  of  the 
neglect  of  the  agents,  or  by  any  mis- 
maoagemeiit  of  the  engineers  or 
other  employees  thereof,  and  in  con- 
sequence of  the  wilful  wrongs, 
whether  of  commission  or  omissioB 
of  such  agents,  engineers,  or  otha^ 
employees ;  when  such  wrongs  are  in 
any  manner  connected  with  the  use 
and  c^eration  of  any  railway  on  or 
about  which  they  shall  be  onployed 
and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding. 
Nor  shall  any  contract  of  insurance 
relief,  benefit  or  indemnity  in  case  of 
injury  or  de^^th,  enters  into  pnor 
to  the  injui^,  between  the  persoo 
so  injured  and  such  corporation  <h' 
any  other  person  or  association  act- 
ing for  such  corporation^  nor  shsfi 
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ce,  benefit -or  indemnity  by 
^Q  injured,  bis  vridow^  heirs 
'presentatives  alter  the  in- 
such  corporation,  person 
n^  con^tiUiute  any  bar  or 
xny:  cause   of   action 
^lie  provisions  of  this 
'ing  contained  here- 
-lied  to  prevent  or 
settlement  for  dam* 
the    parties    subse- 
in j  uries    received . " 
Code  Supp.  Iowa  1913,  §  2071. 

The  railroad  company  contended 
that  .the  statute  attempts  to  prohibit 
the  making  of  a  contract  for  settle- 
ment **by  acts  done  after  the  liability 
had  become  fixed,"  The  court,  how- 
ever, rejected  that  view,  holding 
that,  while  the  ac^ceptance  of  benefits 
was,  of. course,  an  act  done  after 
the  in^'ury,  the.  legial  consequences 
sought  to .  he  attacl^ed  to  that  act 
were  de;riv^^  from  the  porovision  in 
the  contract  of  membership,  and 
that  the  stipulation  which. the  stat- 
ute nullifies,  is  one,  made  in  advance 
at  the  injury,,  that  the  subsequent 
BfCceptance  of  benefits  shall  oonsti?- 
tute  f uU  satisfactioii.  The  full  im- 
port of  the  case  is  that  it  is  witifiin 
the  power  of  the  legisUttnre  to  pro- 
vide that  contracts  entered  into 
prior  to  the  injury,  and  designed  to 
exempt  the  employer  from  liability, 
shall  not  be  .legal  or  binding,  and 
that  the  statute  cannot  be  abrogated 
by  such  a  contract.  The  opinion  it- 
self excludes  its  application  to  the 
case  at  bar  when  it  says,  quoting 
from  the  case  of  Frisbie  v.  United 
States,  157  U.  S.  165,  166,  39  L.  ed. 
668,  669,  15  Sup.  Ct.  Rep.  686,  588c 
•The  possession  of  this  jwwer  by 
government  in  no  manner  conflicts 
with  the  proposition  that,  generally 
speaking,  every  citizen  l»s  a  right 
freely  to  contract  for  the  price  of 
his  labor,  services,  or  property/' 

The  weight  of  authority  is  well 
stated  in  6  R.  C.  L.  §  258,  as  follows: 
''Sinc^  an  employee,  cannot  be  com- 
pelled to.  worH  against,  his  will,  it  is 
^eneraUy.  recognized  thAt  he  is  at 


liberty  to  r^f  i^se  to  epn^iiM  to  serve 
bis  employer*  In  this  respect  the 
rights  of  the  employer  and  the  em<r 
pjoyee  are  equal.  Any.  act  of  the 
legislature  that  would  undertakje  to 
impose  on  an  employer  the  obliga- 
tion  of  keeping  one  in  his  service 
whom,  for  any  reason^  he  does  jQot 
desire,  would  be  a  denial  of  his  con- 
stitutional right  to  make  and  ter- 
minate contracts  and  to  acquire  and 
hold  property." 

It  may  be  here  observed  that  the 
act  before  us  seeks  to  deprive  the 
licensee  of  the  free  exercise  of  bis 
right  to  discharge  his  employee,  but 
does  not  attempt  to  place  a  similaor 
restriction  upon  the  right  of  the  em* 
ployee  to  leave  the  service  of  his  em** 
ployer. 

:    We  think  that  the  provisions  com- 
pelHng  the  payment  or  $8  per  day, 
forbidding  the  dis-  ^     ,.,... 
Charge  ot  the  em-  law— nximr* 
liloyee  without  the  SJ^S,*'' 
prior  appproval  of  * Jjiif •^^^ '' 
the   board    of    fire  ^' 

commissioners,  and  forbidding  the 
reduction  of  his  salary  take  away 
that  freedom  and  liberty  of  contract 
to  which  the  defendant  is  entitled 
under  the  14th  Amendment  to  the 
Constitution  of  the  United  States, 
and  are,  therefore,  unconstitutional 
and  void. 

We  do  not  think,  however,  that 
the  elimination  of  these  provisions 
tends  to  nullify  the  g^^^^^^^ 

act   as   a   whole,    but    QnGonNtltattonal 

that  the  other  re-  **  p^^^ff*^**- 
quirements  thereof  remain  in  full 
force  and  effect. 

Under  the  provisions  of  the  act, 
if  the  defendant  fails  to  pay  $3  per 
day,  its  license  will  be  refused  or 
taken  away  by  the  board  of  police 
commissioners,  and  the  defendant's 
business,  otherwise  lawful,,  will 
forthwith  cease.  It  appears .  in  the 
case  at  bar  that  the  defendant,  prior 
tc  the  objectionable  enactment,  em- 
ployed a  person  ai^roved  by  said 
board,  at  $2  per  day,  down  to  the 
time  that  the  act  fixing  the  wage  at 
$3  was  passed.  Suclx  fixing  of  the 
INrice  is  nutde  without  regard  to  the 
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markrt  price  of  such  services,  or 

whether     employ» 

Sfl^iTe*'""**      ^^^     employee    fbt 
»«5e««tf^-M«iiiir-    a    lower    rate.    It 

SSdTJ&^r  ^  seems    to    us    that 

this  is  depriving  the 
defendant  of  his  property  without 
due  process  of  law,  and  is,  therefore, 
unconstitutional  and  void  under  the 
14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

As  the  city  of  Providence  does  not 
furnish  any  of  its  employees  to 
guard  against  fire  in  any  of  its  thea-* 
ters,  we  need  not  discuss  a  number 
of  cases  cited  in  the  briefs  bearing 
upon  the  question  as  to  whether  the 
tdty  could  legally  claim  reimbursef^ 
hient  for  such  services. 

The  defendant  further  claims  that 
the  act  deprives  it  of  equal  protec- 
tion of  the  laws,  contrary  to  §  1  of 
the  14th  Amendment  of  the  Consti- 
tution of  the  United  States ;  in  other 
words,  that  the  law  which  is  ap- 
plicable to  all  cities  in  the  state 
imposes  upon  the  owners  or  lessees 
of  theaters  in  Providence  a  greater 
burden  than  is  imposed  upon  others 
carrying  on  a  similar  business  in 
other  portions  of  the  state,  and  the 
defendant  points  out  that  in  the 
cities  of  Pawtucket  and  Cranston 
the  act  provides  that  firemen  from 
the  city  force  must  be  stationed  in 
each  theater,  to  be  paid  $2  per  day 
for  their  services,  and  that  in  Provi- 
dence the  person  employed  by  the 
owner  or  lessee  of  a  theater  shall 
receive  for  his-  services  not  less  than 
$3  per  day,  while  in  Woonsocket  and 
Central  Falls  the  act  does  not  fix 
any  wage  to  be  paid  to  the  person 
employed,  but  leaves  owners  and 
lessees  in  the  two  cities  last  named 
to  contract  for  such  service  in  their 
discretion. 

We  do  not  think  it  necessary  for 
us  to  discuss  this  question,  in  view 
of  the  conclusions  which  we  have 
already  reached  regarding  the  fix- 
ing of  wages.  With  that  portion  of 
the  act  eliminated  which  seeks  to  fix 
the  Wages  of  such  employees,  the 
question  of  equ^l  i^fotection  under 
the  law  disa^ears  and  becomes 
jpurely  academic.    With  such  elimi- 


nation, aff  parties  will  stMid  upon  an 
equal  footing,  and  be  left  to  contract 
for  such  required  service  upon  soeh 
terms  as  may  be  in  accorcbnce  with 
their  own  jud^fmi^t  and  wisAies.  tf 
the  employer  and  employee  luive  a 
right  to  agree  upon  the  terma  of  the 
employment,  it  iiataraUy  t€lBom 
that  such  employmrat  may  be  ter- 
minated by  either  party,  without  ti» 
interference  or  dictation  of  the 
boiurd  of  fire  commissioners,  and 
such  right  is  well  settled  l^  author- 
ity. Adair  v.  United  States,  208  U. 
S.  161,  52  L,  ed.  436, 28  Sup.  Ct.  Rep. 
277,  13  Ann.  Cas.  764;  Copp^e  v. 
Kansas,  236  U.  S.  1,  59  L.  ed.  441, 
L.R.A.1915C,  960,  35  Sup.  Ct*  Rq). 
240. 

Our  decision  is  that  General  Laws 
1909,  chapter  131,  §  5,  as  amended 
by  Public  Laws,  January  Session, 
1919,  chapter  1780,  is  in  violation  of 
the  14th  Amendment  of  the  Consti- 
tution of  the  United  States,  in  so 
far  as  it  undertakes  (1)  to  fix  the 
wages  which  a  person  holding  a  the- 
atrical license  shall  pay  to  a  person 
employed  by  him  to  guard  against 
danger  by  fire ;  (2)  to  forbid  tile  dis- 
charge of  such  person  so  employed 
without  the  cowseiit  of  the  boaid  of 
fire  oomndssioiierB ;  and  (3)  to  for- 
bid a  reduction  in  the  wages  of  snA 
employee  mthotit  the  eonaent  of  the 
board  of  fire  eommtosioners. 
^  The  papers  in  the  case  are  sent 
back  to  the  District  .Court  of  the 
Sixth  Judicial  District,  with  the  de- 
cision of  this  court  certified  thereon, 
for  further  proceedings. 

.     Ratkbun,  J.,  dissenting: 

I  am  oUiged  to  dissent  from  the 
opinion  of  the  majority,  and  have, 
as  I  deem  it  my  duty  to  do,  without 
attempting  to  analyze  said  opinion 
in  detail,  here  set  out  at  lei^^  my 
opinion  as  to  the  legal  princiideB  in- 
volved in  the  constitutional  question 
before  us.  I  do  this  for  the  reason 
that  the  majority  opinion  appears 
to  me  to  completely  disregard  the 
essential  facts  involved  in  the  case, 
fails  to  make  application  of  very 
elementary  principles  of  the  com- 
mon law  of  contracts,  and  particu- 
larly because  said  opinion  adopts  a 
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nmel  and  simndajpg  iik^idtmi,  op- 
posed to  the  uniforoA  deciaiGms  of 
tlm  court,  mdf  so  far  as  I  cfox  ascer- 
tain, to  the  decisions  of  all  courts^ 
as  to  the  xelative  pow^s  of  the  leg-* 
islative  and  j^icial  departaients  of 
iroverwnent. 

The  aJbove-entitled  .proeaeding  is 
a  eriminal  complaint^  preferred 
against  said  respondent  corporation 
in  the  district  court  of  the  sixth 
judicial  district.  The  nuitter  is  be- 
fore us  upon  the  certification  of  a 
eonstitutional  question.  Said  com- 
plaint charges  tiiat  the  respondent, 
''being  the  person  and  corporation 
holding  the  license  pertaining  to  the 
Biiou  Theater,  unlawfully  did  neg* 
lect  and  refuse  to  pay  to  Robert  S. 
Gallagher,  a  suitable  person  ap- 
proved by  the  board  of  fire  commis- 
^<^loners  of  said  Providence,  and  em- 
ployed by  the  said  Providence 
Amusement  Company,  a  corporation, 
and  stationed  in  the  said  Bijou  The- 
ater pmrsuant  to  the  provisions  of 
§-6  of  chapter  131  of  the  General 
Laws  ofi  1909,  as  the  same  was 
amended  by  chapter  1780  of  the 
Public  Laws  of  1919,  tiie  sum  of  $3 
p^  day  while  employed  as  afore- 
said, against  the  statute  and  the 
peace  a^  dignity  of  the  sitate^'' 

To  this  eoBiplaint  the  respondent 
pleaded  not  guilty,  and  at  the  trial 
in  said  diBtrict  court  questioBed  the 
oDBstitutionaUty  of  said  §  5,  chapter 
131,  General  Laws  1909,  as  amend- 
ed by  chapter  1760  of  the  Public 
Laws,  January  Session,  1919.  The 
respondent  was  adjudged  guilty, 
sentence  was  deferred,  and  said  eon- 
atitutional  question  has  been  eer- 
tified  to  this  court  for  dedsiop. 

Said  §  S,  as  amended,  so  far  as 
ihe  same  relates  to  the  i^uestion  now 
before  us,  is  as  f oHows :  ''The  board 
of  fire  commissioners^  or  in  case 
there  is  no  such  board,  the  chief  of 
the  fin  detMurtnuent  of  every  city 
fthall  station  in  every  theater  dur*- 
ing  the  time  any  audience  is  pres- 
ent herein  a  fiieman^  and  the  per- 
0on  ^r  persons  hoWng  the  liceue 
for  the  Same-shail  pay  sueh  eity  for 
the  attendance  of  saeh  fireman  the 
3IHI1  of  two  doUars,  except  in  the  city 


of  Newport,,  where  such  person  or 
parsons  holding  the  license  shall  pay 
such  city  for  the  attendance  of  such 
fireman  the  sum  of  thr^e  dollars^  for 
every  day  during  which  any  per- 
formance, show  or  exhibition  shall 
be  given  therein:  Provided,  how- 
ever, that  in  the  city  of  Providence 
in  lieu  thereof  the  person  or  per- 
sons holding  the  license  pertaining 
to  such  theater  shall  employ  at  a 
salary  of  not  less  than  three  dollars 
per  day  a  suitable  person,  approved 
by  the  board  of  fire  commissioners 
thereof,  who  shall  be  stationed  in 
such  theater  during  the  time  any 
iiudienoe  is  present  therein,  and  who 
shall  perform  such  duties  as  from 
time  to  time  may  be  prescribed  by 
said  board  to  guard  against  fire,  and 
to  protect  life  and  property  in  case 
of  fire  tlierein,  and  who  shall  not 
have  any  other  duties  and  in  case 
said  board  at  any  time  shall  with- 
draw its  approval  of  any  such  per- 
s<m,  Bootk&r  person  approved  by 
said  board  shall  be  emi^yed  in  his 
stead;  and  no  such  employee  ap- 
proved as  aforesaid  shall  be  dis- 
charged by  such  licensee  or  licensees 
from  his  said  employment,  nor  his 
salary  reduc(^  except  with  the  prior 
approval  of  said  board;  and  said 
board  from  time  to  time  may  pre- 
scribe a  distinctive  uniform  and 
badge  to  be  worn  by  every  such  em- 

?toyee  during  the  time  he  is  per- 
brming  such  duties ;  and  said  board 
from  time  to  time  may  assign  any 
officers  or  members  of  the  fire  de- 
partment thereof  to  inspect  such 
theaters  and  see  whether  such  per- 
sons are  properly  performing  their 
said  duties  therein,  and  such  officers 
or  members  at  all  reasonable  times 
upon  showing  their  credentials  shall 
be  admitted  free  of  charge  into  all 
parts  of  all  theaters  in  said  city ;  and 
provided  further,  that  in  the  cities 
of  Weonsocket  and  Central  Falls  in 
lieu  thereof  the  person  or  persons 
holding  the  license  pertaining  to 
such  tfaosters  shall  employ  a  suitable 
person  approved  by  the  chief  of  the 
fire  depturUnent  thereof,  who  shaB 
be  statioiied  in  such  theater  during 
the  time  any  audience  is  present 
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therein,  and  who  shall  perform  such 
ditties  as  from  time  to  time  may  be 
preiscribed  by  said  chief  of  the  fir^ 
department  to  guard  against  fire, 
and  to  protect  life  and  property  in 
case  of  fire  therein,  and  in  case  said 
chief  of  the  fire  department  at  any 
time  shall  withdraw  his  approval  of 
any  such  person,  another  person  ap- 
proved by  said  chief  of  the  fire  de- 
partment shall  be  employed  Jn  his 
stead;  and  no  such  employee  ap- 
proved as  aforesaid  shall  be  dis- 
charged by  such  licensee  or  licensees 
from  his  said  employment  except 
with  the  prior  approval  of  said 
chief;  and  said  chief  from  time  to 
time  may  prescribe  a  distinctive  uni- 
form and  badge  to  be  worn  by  every 
such  employee  during  the  time  he  fs 
performing  such  duties;  and  said 
chief  from  time  to  time  may  assign 
any  officers  or  members  of  the  fire 
department  thereof  to  inspect  such 
theaters  and  see  whether  such  per- 
sons are  properly  performing  their 
said  duties  therein,  and  such  ofldcer^ 
or  members  at  all  reasonable  times 
upon  showing  their  credentials  shall 
be  admitted  free  of  charge  into  all 
parts  of  all  theaters  in  said  cittes." 

The  respondent's  various  claims 
as  to  the.  unconstitutionality  ot  said 
section  are  substantially  as  follows : 

(1)  That  said  section  compelling 
the  holder  of  a  license  pertaining  to 
a  theater  in  the  city  of  Providence 
to  pay  $3  per  day  to  the  person  emr 
ployed  to  guard  against  fife  and  to 
protect, life. in  case  of  fire  in  such 
theater, .  and  in  providing  that  the 
salary  of  the  person  so  employed  to 

fpard  against  fire  and  to  protect 
ife  in  such  theater  shall  not  be  re- 
duced, except  with  the  prior  ap- 
proval of  the  board  of  fire  commis- 
sioners of  the  city  of  Providence, 
deprives  the  defendant  of  its  liberty 
and  property  without  due  process 
of  law,  in  violation  of  §  1  of  the  14th 
Amendment  of  the  Constitiition  oi 
the  United  States,  '  ' 

.  (2)  That  said  section,  by  imt)os- 
fhg  an  -unequal  bdrdeli  <m  the  dfe^ 
fendant  as  against  the  burd^s  im^ 
posed  on  other  persons  hoMing  the^ 
atrtcal  licenseii  in  dtheir'dtifes  iii  the 


state  of  Rh6de  Island^  and  in  p»>- 
Tiding  that  the  salary  of  the  person 
employed  to  guard  against  fire  and 
to  protect  life  in  a  theater  in  the  city 
of  Providence  sliall  not  be  reduced, 
except  with  the  prior  approval  of 
the  board  of  fire  commissioners  of 
the  city  of  Pik)Tidence,  denies  to  the 
defendant  the  equal  protection  of 
the  laws,  in  violation  of  §  1  of  the 
14th  Amendment  of  the  Gonstita- 
tion  of  the  United  States. 

(8)  That  the  provision  of  said 
section  compelling  the  holder  of  a 
license  pertaining  to  a  theater  in 
the  city  of  Providence  to  pay  $3  per 
day  to  the  person  employed  by  such 
bolder  to  guard  against  fire  does  not 
distribute  the  burdens  of  the  state 
fairly  among  its  citizens,  and  is  in 
violation  of  article  1,  §  2,  of  the  Con- 
stitution of  the  state  of  Rhode  Is- 
land. 

'  (4)  That  the  provision  of  said  sec- 
tion Gompeliiiig  the  holder  of  a  U^ 
cense  pertaining  to  a  theater  in  the 
city  of  Providencef  to  pay  $3  per 
day  to  the  person  employed!  by  such 
holder  to  guard  against  fire  and  to 
protect  life  in  such  theater  deprives 
the  defendant  of  its  liberty  and  pn^ 
erty  without  the  judgment  of  its 
peers,  and  is  in  violation  of  article 
h§  10,  of  the  Constitution  of  the 
state  ef  Rkode  Island. 
"  (5)  That  the  provision  of  said  sec- 
tion .fixing  the  salary  of  the  person 
employed  to  guard  agamst  fire  in  a 
theater  in  the  city  of  Piovidence  im« 
pairs  the  obligation  of  a  contract  ex- 
isting; bitwedti  the  defendant  and 
Robert  S.  Gallagher,  and  is  in  viola- 
tion of  article  1,  §  10,  of  the  Consti- 
tution of  the  United  States. 

The  section  in  question  is  plainly 
an  attempt  en  the  part  of  the  gen- 
eral Assembly,  in  the  exercise  of  its 
police  power,  to  legislate  for  the 
liaf  ety  and  welfare  of  the  pteople.  As 
Was  stated  by  this  court  in  Re  Ten 
Hour  Law,  24  R.  L  608,  605,  61 
L.R.A.  612^  54  AtL  603:  ""There  is 
also  a  dommon  assent  that  the  les^ 
islature  has  the  right  of  oontrol  in 
all  matters  afCectitig;  pnUie  safety, 
h^&ltb,  and  Welfare,  on  the  ground 
that  thec^  ate  within  the  indefinaUe^ 
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hut  0ii4ue8ti<m6d»  porvielr  ^  what 
is  known  as  the  poiiee  powar:  It  is 
ind^finabla,  because  nona  can  f  ot^ 
see  the  evar-<^attgitif  txmditipiis 
^hich  may  eall  for  its  exercise,  and 
it  Is  unquMtioned,  because  it  is  a 
necessary  function  of -gtiv^mment  to 
imovide  for  the  safety  and  welfare 
ef  the  people." 

In  Barbi^r  v.  Connolly,  118  U.  S. 
27, 28  L.  ed.  928^  5  Sup;  Gt.  Rep.  357, 
the  court- said:'  ^'B«t  neither  the 
amendment  [the  14th  Amendment]  i 
broad  and  oomprehensfve  as  it  is, 
nbr  any  other  amendment,  was  de- 
diffned  to  interfere  with  the  power 
01  the  state,  sometimes  termed  Its 
police  power,  to  iKrescribe  regula-* 
tkms  to  promote  the  health  peace, 
naorals,  education,  and  good  order  of 
the  people.^' 

-  It  is  besjde  the  mark  for  the  re^ 
spondent  to  claim  that  it  is  beyond 
the  pow^  of  the  general  assembly 
to  provide  these  rj^ulations  for  the 
conduct  of  the  thi^trical  business  in 
this  state,  because  the  operfitioxi  of 
a  theater  is  a  private  business^  The 
purpose  of  tiie  statute  is  not ;  pri-» 
marily  to  regulate  the  busings  of 
the  Holders,  of  theatfor  licenses,  but 
to  guard  the  safety  of  those  who 
attend  theatrical  entertainments^ 
In  the  city  of  Providence,  upon  every, 
secular  day,  th/^  audiences  in  the 
many  thei^ters .  ^^mJbier  thousands/ 
a  Jticge  proportion  of  wbojp  are 
women  and  children,  Exp^rieBce 
has  forcibly  demonstrated  the  great 
hasard  tp  which  suchaudieoceei  are 
subjected,  in  the  ^bsaiise  of>  safe- 
guards for  their  prateda^n  and  ooi^ 
stant  vigilance  that  such:  saf  eguavds 
are  maintakied.  it  has  been  shown 
in  many  instances  that  the  maint^ 
nance  of  such  regnlailona  f6r>  the 
safety  of  andisneeib  eaniiot  pradentiy 
be  left  to  the  initisti^e  or  to  the  con* 
trol  of  the  theater  managers  or  their 
enii)k>yees.  Altboagh  the  operatfon 
ef  theaters  may  in  law  be  regarded 
a»  a  feim  of '-  piiSvate  buaiaess,  th4 
eare  for  the  safety  of  tUeatvioal  aa- 
iieacM  rdeaaiy  ynsents  a  HM  for 
the  exercise  of  tlW -police  powor:of 
file  .^rtate  i  f6r  ihd  peUic  wfelfsre. 
TimnenbaniB*  v^  Hehiri,!  152  Ala.  4M; 


108  AU.  687.) 

n  LlttA. (N.&)  700,  12«  Am;  St 
Rep.  52, 44  So.  532 ;  Hartford  v.  Pat- 
sons,  87  Cbitn.  412,'  87  AtL  736,  Ann: 
Gas.  1916A,  1182. 

'The  respondent  contends  that  said 
section,  in -recsfuiring  that  it,  as  the 
operator  of  a  theater  in  the  city  of 
ProVidMce,  should  employ  a  fire 
gaai?d  or  inispector  at  a  si^Iary  of  not 
1^6  than  $8  per  day,  and  that  said 
guard  should  not  be  discharged;  nor 
his  salary  reduced,  except  with  the 
approval  of  the  board  of  fire  com* 
miesioners,  interferes  with  the  re^ 
spondent's  right  to  freely  contract 
with  its  servant,  and  thus  deprives 
it  of  its  liberty  without  due  process 
of  law.  It  has  been  heM  that  the 
right  to  make  contracts  is  embraced 
in  the  dmception  of  liberty  guar* 
anteed  by  the  14th  Amendment. 
This  was  pointed  out  by  the  court 
in  Allgeyer  t.  Loirisiana,  166  U.  S. 
678,  41  L.  ed.  832,  17  Sup.  Ct.  Rep, 
427;  Lochner  v.  New  York,  198  U. 
S.  45,  49  L.  ed.  937, 25  Sup.  Ct.  Rep. 
539, 3  Ann.  Cas.  IISS;  Adair  v.  Unit* 
ed  States,  208  U.  S.  161,  52  L.  ed. 
436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Gas.  764 ;  Ck^page  v.  Kansas,  236  U. 
S.  1,  50  L.  ed.  441,  L.R.A.1916C,960, 
36  Slip.  Ct.  Rep.  240. 
"  It  may  be  noted  in  passing  that 
the  respondent  and  the.  majority 
opinion  place  great  Miance  upon  the 
authority  of  the  cases  just  cited,  but 
the  legislation  under  review  in  those 
cases  had  no  reference  to  healthy 
safe^,  morals,  or'the  public  welfare; 
Mid  it  is  in  tiie  regulation'  x>t  thode 
matters  alone  that  the  legitimate 
field  is  preamted.for.the  exercise  of 
the.  police  power.  In  AUgeyer  v. 
Louisiana,  165  U.  S.  578,  41  L.  ed« 
832,  17  Sup.  Ct.  Rep.  427,  the  court 
was  considering  the  application  of 
^  statute  of  Louisiana,  regulating  in- 
9urance  upon  property  in  said  state^ 
to  a  contract  of  insurance  made  in 
New  York.  .  In  Lochnw  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Slip.  Ct  Bep.  699, 3  Aim.  Cas.  1183, 
a  dtatdte  of  New  York  rt^ulxting 
the  boursiof  labor  of  bakers 'was  de- 
clared to  have  na  relation  to  public 
healthy  and  not  an  maxdBe>o{  the 
pdUce  power*    Jn  Adair  v.  United 
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States,  208  U.  S.  161,  52  L.  e4.  43|S, 
26  Sup.  Ct.  R€S>.  277,  18  Ann.  Cm. 
7<€4,  an  act  of  Congreas  making  it 
an  offense  for  a  public  carrier  to  dis-» 
charge  an  employee  because  he  was 
a  member  of  a  labor  organization 
was  held  not  to  be  within  the  power 
of  Congress  in  the  regulation  of  in- 
terstate  commerce.  In  Coppage  v. 
Kansas,  the  court  was  considering 
a  statute  of  Kansas  making  it  a 
misdemeanor  for  an  employer  to 
require  an  employee  to  agree  not 
to  become  or  remain  a  m^nber  of  a 
labor  organization  during  the  time 
of  the  employment.  Those  cases, 
therefore,  are  not  in  point  upon  the 
question  now  before  us.  They  all 
admit  that,  when  t^e  police  power 
may  properly  be  exercised  for  the 
presentation  of  public  health  and 
safety,  as  Mr.  Justice  Pitney  says  in 
Coppage  V.  Kansas,  236  U.  S.  1,  59 
L.  ed.  441,  L.R.A.1915C,  960,  36 
Sup.  Ct.  Rep.  240,  ''such  police  reg- 
ulations may  reasonably  limit  the 
enjoyment  of  personal  liberty,  in- 
cluding the  right  of  making  con- 
ti'acts." 

Mr.  Justice  Hughes,  in  comment- 
ing upon  these  cases  in  Chicago,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  at  page  567,  55  L.  ed.  828,  388, 
31  Sup.  Ct.  Rep.  259, 262,  says:  ''But 
it  was  recognised  in  the  cases  cited, 
as  in  many  others,  that  freedom  of 
contract  is  a  qualified  and  not  an  ab- 
solute right ;"  and  further,  that  the 
right  to  make  contracts  ''is  subject 
also,  in  the  fidd  of  state  action,  to 
the  essential  authority  .of  govern- 
ment to  maintain  peace  and  security, 
and  to  emtct  laws  for  the  )>romotion 
of  the  health,  safety,  morals,  and 
welfare  of  those  subject  to  its  juris- 
diction." 

Said  justice  then  cites,  at  page 
666  of  219  U.  S.,  a  list  of  cases  in 
the  United  States  Reports  which 
support  the  doctrine  which  he  has 
munciated. 

In  ClMca^Di,  B.&Q.R.  Go.  v.  Mc- 
Guire, fliipray  the  oeurt  held  that  the 
"ata4e  has  ffowmr  to  prohibit  con- 
traoto  Umitwg  liahility  <or  kiittriea 
Bfiade  in  Advance  ef  ike  injury  re- 
ceivedt    and    to  provide  that   the 


•ttb8ec|jue»t  acoeptanoe  of  benefits 
under  such  eontitoct  shall  not  cessti- 
tute  ftatisf action  of  the  claim  for  in- 
juries received  after  the  contract,^ 
and  that  "such  a  atatute  does  not 
impair  the  liberty  of  contract  guar- 
anteed by  the  14th  Amendment." 

In  State  v.  Read,  12  R.  I.  137,  the 
defendant  had  been  convicted  on  a 
complaint  charging  him  with  "keep- 
ing and  exposing  for  sale  certain 
drinks,  food,  and  merchandise*'  in 
violation  of  the  following  statute: 
''Section  1.  Whenever  any  religiouB 
society  shall  hold  any  camp,  tott, 
grove,  or  other  outdoor  meeting,  for 
any  puii^ose  connected  with  the  ob- 
ject for  which  such  religious  society 
was  organized,  no  person,  without 
the  consent  of  such  religious  society 
or  of  its  proper  officers,  shall  keep  in 
any  shop,  tent,  bootii,  wagon  or  car- 
riage, or  other  place  for  sale,  or  ex- 
pose for  sale  any  spirituous  or  in- 
toxicating liquors,  or  other  drinks, 
or  food,  or  merchandise  of  any  kind, 
or  hawk  or  peddle  any  such  liquors, 
or  merchandise  within  one  mile  of 
the  place  of  such  meeting:  .  .  . 
Provided,  however,  that  nothing 
herein  contained  shall  be  constmed 
to  prevent  innkeepers,  grocers,  or 
ether  persons  from  pursuing  their 
ordinary  business  at  their  usual 
place  of  doing  business,  nor  to  pre- 
vent any  pa*son  from  selling  vict- 
uals in  his  usual  place  of  abode." 
Laws  R.  1. 1877,  chap.  629. 

The  defendant  had  leased  land  for 
^le  puipose  of  selling  feed,  but  the 
statute  prohibited  his  enjoying  the 
privileges  fivovided  for  in  his  con- 
tract. He,  as  well  as  all  landowners, 
cflGcept  "innkeepers,  grocers  or  other 
persona,"  "pursuing  their  ordinary 
business  at  their  usual  place  of  do- 
ing business,"  and  a  po'son  "sdiing 
vktualB  in  his  iisnal  place  of  abode,** 
within  1  mile  of  the  maeUng,  was  1^ 
the  act  denied  tiie  liberty  of  acquir- 
ing jmaperty  by  making  contcacts 
for  tibe  sak  ef  food  and  other  mer- 
chandise. Bat  this  oeart  held  that 
Hkt  statute  4IVAS  eesstitutkinal  as  a 
valid  iNdice  regnlatinn. 

in  the  case  of  Be  WiUiama,  79 
Kan.  212, 9&  Fiac.  777,  the  court  op* 
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Md  a  statute  which  interfered  with 
the  petitioner's  liberty  of  making 
contracts  for  the  sale  or  delivery  of 
btock  powder.  The  act  provided  as 
MIows:  'It  shaU  be  unlawful  for 
any  individual,  firm  or  corporation 
to  sell,  offer  for  sale  or  deliver  for 
use  at  any  coal  mine  or  mines  in  the 
state  of  Kansas,  Mack  powder  in  any 
nuumer  except  in  original  packages 
containing  twelve  and  one-half 
pounds  of  powder,  said  package  to 
be  securely  sealed/'  etc.  Kan.  Laws 
1907,  chap.  2S0. 

The  statute  applied  to  no  explosive 
except  black  powder,  and  was  lim- 
ited to  coal  mines ;  but  the  court  held 
that  the  act  was  a  valid  police  regu* 
lation,  and  did  not  violate  the  state 
Constitution  or  the  14th  Amend- 
ment. 

In  Dayton  Coal  &  I.  Co.  v.  Barton, 
103  Tenn.  604,  58  S.  W.  970,  the 
court  upheld,  a  statute  which  inter- 
fwed  with  the  obligation  of  con- 
tract, existing  between  employer 
and  employee,  that  the  employee 
should  receive  a  certain  portion  of 
his  wages  in  orders  on  the  employ- 
er's store.  The  act  provided :  *That 
all  persons  using  store  orders  to  pay 
their  employees  shall,  if  demanded, 
redeem  the  same  in  the  hands  of  the 
employee  or  a  bona  fide  holder,  in 
money."  Tenn.  Laws  1899,  chap. 
11 J  1. 

The  court  held  that  the  statute 
was  a  valid  police  regulation,  and  did 
not  violate  the  state  Constitution  or 
the  14th  Amendment. 

And  in  Davis  Coal  Co.  v.  Polland, 
188  Ind.  007,  92  Am.  St.  Rep.  319, 
62  N.  E.  492,  where  the  statute  re- 
quired as  a  safety  appliance  that 
nines  be  propped  up,  and  gave  a 
right  of  action  to*  employees  for  any 
injury  occasioned  by  failure  to  com- 
ply with  the  provisions  of  the  stat- 
ofte,  the  employee  not  only  knew  the 
risk,  but  had  by  contract  with  the 
mine  owner  waived  the  right  pro- 
vided by  statute  to  have  the  mine 
roef  propped  up  for  his  safety.  The 
eomrt  held  tlMrt  the  contract  waa  un- 
anforoeaMe,  and  that  the  employee 
c«Mld  recover  for  the  injtales  re- 
4Mived  by  reason  of  the  owner^s  f  ail- 
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ure  to  do  that  which  the  employee 
had  agreed  for  a  good  consideration 
that  the  owner  need  not  do.  The 
court  held  that  the  act  was  a  prop^ 
police  measure,  and  not  unconstitu^ 
tional. 

See  People  ex  rel.  New  York  Elec- 
tric Lines  Co.  v.  Squire,  107  N.  Y. 
593,  1  Am.  St.  Rep.  898,  14  N.  E* 
820^  The  city  of  New  York  had  by 
contract  given  the  electrical  com- 
pany the  right  to  use  the  city 
streets.  The  statute  requiring  elec- 
trical conductors  to  be  placed  under- 
ground imposed  a  heavy  financial 
burden  upon  the  electrical  company 
as  a  condition  precedent  to  its  en- 
joying the  benefits  to  be  derived 
from  its  contract.  The  New  York 
court  held  that  the  act  was  a  valid 
police  measure,  and  was  not  uncon- 
stitutional as  in  violation  of  the 
contract  wherein  the  electrical  com- 
pany obtained  from  the  city  the 
right  to  use  the  streets.  On  appeal 
the  act  was  upheld  by  the  United 
States  Supreme  Court.  See  New 
York  ex  rel.  New  York  Elec.  Lines 
Co.  V.  Squire,  145  U.  S.  175,  36  L.  ed. 
666,  12  Sup.  Ct.  Bep.  880. 

In  Brick  Presby.  Church  v.  New 
York,  5  Cow.  540,  an  ordinance  was 
hdd  valid  which  prohibited  the  use 
for  burial  purposes  of  limd  which  the 
city  had  previously  conv^ed  to  the 
pkuntiflf  for  church  and  cemetery 
purposes,  by  deed  containing  full 
covenants  of  warranty.  The  court 
held  the  ordinance  to  be  a  valid  po- 
lice measure. 

In  New  York  ex  rel.  Silz  v.  Hester- 
berg,  211  U.  S.  31,  53  L.  ed.  75,  29 
Sup.  Ct.  Rep.  10,  an  act  prohibiting 
the  purchase,  sale,  or  possession  of 
game  during  the  closed  season,  even 
when  the  game  was  lawfully  killed 
in  a  foreign  country,  was  held  to  be 
a  proper  police  regidation,  and  not 
in  violation  of  the  state  Constitution 
or  the  14th  Amendment.  In  Geer  v. 
Connecticut,  lei  U.  S.  519,  49  L.  ed. 
798, 1&  Supi  Ct.  Rep.  609,  an  act  was 
held  valid  as  a  pollee  measure  Which 
ptohibHed  the  sale  and  shipment  oat 
of  the  stake  of  game  lawfully  MHed. 
To  the  same  eflR^st,  see  Kldd  v.  Peet- 
son,  128  U.  S.  1,  32  L.  ed.  846,  2 
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Inters.  Ccmi.  Rep;  232,  9  Sup.  CU 
Rep.  6 ;  Hall  v.  De  Cuir,  96  U.  S.  4S5» 
24  L.  ed.  547 ;  Sherlock  v.  AUinsr*  93 
i;.  S.  99,  23  L.  ed.  819,  and  Gibbons 
V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23, 

In  the  following  cases  statutes 
limiting  the  right  to  contract  have 
been  held  constitutional,  as  valid 
police  measures:  In  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rep.  388,  an  act  limiting 
labor  in  mines  to  eight  hours  a  day ; 
in  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  28  L.  ed.  1145,  6  Sup.  Gt.  Rep. 
730,  an  act  prohibiting  work  in  laun- 
dries from  10  P.  M.  to  6  a.  m.,  and  to 
the  same  effect  see  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  928,  5 
Sup.  Ct.  Rep.  357 ;  in  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77,  an  act  fix- 
ing  the  maximum  charge  for  storing 
grain  and  prohibiting  contracts  for 
a  larger  amount,  and  in  Frisbie  v. 
United  States,  157  U.  S.  160,  39  L. 
ed.  657, 15  Sup.  Ct.  Rep.  686,  an  act 
of  Congress  prohibiting  attorneys 
from  contracting  for  a  larger  fee 
than  $10  for  prosecuting  pension 
claims. 

In  Opinion  of  Justices  (Re  House 
Bill  No.  1230)  163  Mass.  589,  28 
L.R.A,  344,  40  N.  E.  718,  the  court 
held  constitutional  an  act  requiring 
all  corporations,  copartnerships,  or 
individuals  engaged  in  any  manufac- 
turing business  and  employing  more 
than  twenty-five  employees  to  pay 
wages  weekly,  thus  interfering  with 
the  right  freely  to  contract. 

In  Gundling  v.  Chicago^  177  U.  S. 
183,  188,  44  L.  ed.  725,  728,  20  Sup. 
Ct.  Rep.  638,  635,  the  court  said: 
-'Regul^tions  respecting  the  pursuit 
of  a  lawful  trade  or  business  are  of 
very  frequent  occurrence  ux  the  va- 
rious cities  of  the  country,  and  what 
such  regulations  shall  be«  and  to 
what  particular  trade,  business,  or. 
occupation  they  shall  apply,  are 
questions  for  the  state,  to  determine,; 
and  their  dcftermination  oonies  with-* 
\n  the  proper  e^^erefse  of  the  police 
powear  hy  the  BiaX%,  aed  uaoless  thtf 
F^ulations  are  so  4ltt^4y  unreMon^ 
able  and  extravagant  In  their  nature 
and  purpose  that  Iha  pn^wr^  anit 
theipersonal  rights  pf  the  citizen  are 


uiaieQessari^,  lind'  in  .a  Buumer 
whoUy  arbitrary,  interfered  with  or 
destroyed  without  due  process  of 
law»  they  do  not  extend  beyond  the 
power  of  the  state  to  pass,  and  they 
form  no  subject  lor  Federal  interfer- 
ence." 

We  have  at  this  length  considered 
the  respondent's  daina  that  under 
the  14th  Amendment  there  has  been 
secured  to  the  theater  manager  the 
absolute  and  unqualified  right  to 
contract  as  to  the  service  and  the 
compensation  of  the  fireguard  or  in- 
spector stationed  at  its  heater,  and 
that  said  §  5,  in  violation  of  the  14th 
Amendnoent,  has  undertaken  to  con- 
trol the  contract  betweai  it  as  a 
master  and  said  inspector  as  a  sen^ 
ant.  In  making  this  contention  the 
respondent  and  the  majority  opinion 
completely  lose  sight  of  the  fun- 
damental principles  underlying  the 
rdation  of  master  ^nd  servant. 
These  principles  are  too  elementary 
to  require  statement,  save  for  the 
fact  they  have  been  entirely  disre- 
garded by  said  argument  and  major- 
ity  opinion.  The  relation  of  master 
and  servant  exists  only  when  "the 
employer  retains  the  right  to  direct 
the  manner  in  which  the  business 
shall  be  done,  as  well  as  the  result 
to  be  accomplished,  or,  in  other 
words,  not  only  what  shall  be  done, 
but  how  it  shall  be  done."  26  Cyc 
966. 

"He  is  to  be  deemed  a  master  who 
has  the  superior  choice,  control,  and 
direction  of  the  servant,  and  whose 
will  the  servant  represents,  not 
merely  in  the  ^ultimate  result  of  the 
work,  but  in  the  detaiW  26  Cyc. 
965. 

.  An  examination  of  said  §  5  unmis- 
takably indicates  that  the  relation 
there  established  between  a  theater 
operator  and  a  fire  inspector  is  en- 
tirely lacking  in  the  elements  essen^ 
tial  to  thejtelation  of  masttf  and 
servanik.  Disregiarding  for  the  time 
tbosf  provisions  the  validity  of 
which  t^e  respondent  Queatioas,  Ti&, 
fixing  a  minjiwum  salery  and  pro- 
vidii>8!(tbaiibhe  fineguard  mey  not  be 
discbairaed^.  or  his  sakry  reduoed, 
"exc^  with  .the  prior  ^mroval  ef 
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Badd  board/'  it  appeait  that  in  tfa« 
city  of  Providence  the  Ueensee  of  a 
theatur  shall  employ  a  suitable  per*- 
son^  approved  by  the  board  of  fire 
^^ommissioiierSy  who  shall  be  sta- 
tioned in  such  theater  during  the 
'  jme  any  audience  is  present  thereizi, 
who  shall  perform  the  duties  pre^ 
scribed  by  the  board  to  guard 
against  fire,  and  to  protect  life  and 
property  in  case  of  fire  in  such  the- 
ater, who  shall  not  have  any  other 
duty,  and  in  case  said  board  at  any 
time  shall  withdraw  its  approval  of 
such  person,  another  person,  ap- 
proved by  said  board,  shall  be  em«- 
ployed  in  hisr  stead.  The  theater 
licensee  has  neither  the  unrestricted 
choice,  control,  nor  direction  of  the 
inspector.  Such,  licensee  can  only 
employ  an  inspector  approved  by  the 
board  of  fire  commissioners.  The 
period  during  which  his  services  are 
to  be  performed  is  fixed  by  law.  The 
lioensee  cannot  prescribe  his  duty, 
such  direction  being  vested  in  the 
fire  commission;  the  licensee  may 
not  require  or  receive  services  from 
the  inspector  beyt>nd  the  duties 
prescribed  by  said  board.  If  said 
board,  is  not  satisfied  with  the  man- 
ner in  which  the  injector  performs 
his  duties,  he  must  be  replaced  by 
another  inspector  approved  by  the 
board ;  and  the  power  is  given  to  the 
board,  and  not  to  the  licensee,  to 
prescribe  the  uniform  and  the  badge 
to  be  worn  by  such  inspector. 

Said  section  does  use  the  word 
•'employ**  with  reference  to  the  ap- 
pointment of  such  inspector.  The 
respondent  seizes  upon  said  word  as^ 
indicative  of  the  nature  of  the  in-* 
specter's  service,  and  appears  to  as- 
sume that,  since  masters  jemploy** 
their  servants,  the  employment  of 
the  inQ>ector  by  the  licensee  m^e$ 
said  inspector  the  servant  of  the  lir 
censee<  Such  .rei^soniog,  naagnifies 
ih»  use  of  a  somewhat  indefinite 
word  mto  an  indication  of  legislative 
intenj:  contrary  to  and  inconsistent 
^ith  all  the  other  pirovisions  of  said 
section.  It  is  plain  that  the  limit  of 
the  intentipn  of  the  general  aes^poa- 
My  in. t be  use  of  the  word  "^empJoy'^ 
was  to  liiennit  tibe  th^at^  lioewee  in 
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Previdenee:  tb  nominate  ior  thie  apr 
proval  of  the  fire  commissienera,  or 
to  select  for  their  approval,  the  peiv 
son  who  should  act  as  fire  iiwpector 
in  the  theater  of  such  licensee;  but 
the  person  so.  nominated^  when  ap- 
proved by  the  board,  did  not  become 
in  the  slightest  particular  the  serv- 
ant of  such  licensee,  but  became  the 
person  charged  with  the  perform- 
ance of  a  public  duty  under  the 
direction  of  the  board  of  fire  com- 
missioners. For  the  court  to  give 
the  conclusive  force  to  the  word 
"employ"  which  the  respondent 
urges  would  be  to  question  the  de^ 
liberate  action  of  a  corordinate 
branch  of  the  government  upon  a 
mere  verbal  quibble,  and  to  magnify 
what  is  clearly  circumstantial  into 
soinething  essential  and  intrinsi/i^. 

Under  the  statute  the  nature  of 
the  duties  to  be  performed  by  the 
theater  fireguards  in  each  of  the  cit- 
ies of  the  state  is  the  same,  whether 
said  flt^guard  be  a  member  of  the 
fire  department  of  such  city  or  a 
person  selected  by  the  theater  li- 
censee and  approved  by  the  board  of 
fire  commissioners  or  the  chief  of 
the  fire  department  of  such  city, 
save  that  in  the  city  of  Providence 
it  is  specially  provided  that  the 
du4ae»  <^  the  fireguaid  shall  be  re- 
stricted to  the  public  dttty-<tf  gueixi- 
ing  against  fire,  and  protecting  life 
and  property  in  case  of  fire,  and  that 
he  snail  have  no  other  duty.  This 
firovision  would  completely 'exclude 
the  perf ormanue  by  the  inspe^ptoa*  of 
any  service  for  the  theater  licensee 
in  the  ordinary  conduct  of  its  busi- 
ness as  the  operator  of  a  theater.  It 
is  clear  to  us  that  the  fireguard  st;^- 
tioned  in  a- theater  is  not  the  servaijt 
of  the  theater  licwsee,  but  a.  person 
charged  with  the  perfor^uoice  of  a 
public  duty,  and  all  the  rei^ppndent's 
criticism;  of  said  §  6  as*^  s^ttempt  to 
intarf^re  with  its  right  to  contract 
jCreely  with  ite  servvnt  is  without 
point  or  per ti^^ncy. . . 
. ;;  One  of :  the  tests  which  the  re^ 
^pondent  suggeste,  tp  esteblislii  .til^^ 
t^fire.i^peQtor.is  hi^  servM^t^  is 
jbhat.  the  xespondept  would  be  <  r% 
spon^We  fo?  .thia.  resujjt.  |(^  tfeeiiflr 
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spector's  negliflfenoe.  A  master  may 
be  compelled  to  respond  in  damages 
for  the  negligent  act  of  his  servant, 
but  the  theater  manager  would  not 
be  liable  for  the  negligent  act  of  the 
fireguard  in  the  pcurf  ormance  of  his 
duties,  because  the  manager  cannot 
direct  or  control  the  acts  of  the  lire- 
guard.  The  board  of  fire  commis- 
sioners has  certified  to  the  com- 
petency of  the  fireguard.  The  fire- 
guard cannot  be  discharged  by  the 
manager  without  permission  from 
the  board  of  fire  commissioners.  The 
manager  is  not  the  master  and  the 
fireguard  is  not  a  servant.  See 
Durkin  v.  Kingston  Goal  Co.  171  Pa. 
193,  29  L.R.A.  808,  50  Am.  St.  Rep. 
801, 33  Atl.  237,  which  was  an  action 
of  negligence  for  injury  to  a  coal 
miner,  brought  against  the  mine 
owner.  The  statute  provided  that 
no  person  ''shall  be  permitted  to  act 
as  mine*  foreman^'  until  after  exam- 
ination by  an  examining  board  cre- 
ated by  the  state,  and  a  certification 
as  to  qualification  by  the  mine  in- 
spector appointed  by  the  governor. 
The  statute  required  all  mine  owners 
and  operators  to  ''employ*'  a  certified 
mine  foreman  under  penalty  of  a 
fine  of  $25  per  day.  The  duties  of 
the  mine  foreman  are  prescribed  by 
the  act,  and  the  owners  or  operators 
of  the  mines  cannot  interfere  with 
his  duties.  The  act  provides  that 
"for  any  injury  to  person  or  prop- 
erty occasioned  by  any  violation  of 
this  act  or  any  failure  to  comply 
with  its  provisions  by  any  .  .  . 
mine  foreman  a  right  of  action  shall 
accrue  to  the  party  injured  against 
said  owner  or  operator  for  any 
direct  damages  he  may  have  sus- 
tained thereby."  Act  Pa.  June  2, 
1891  (P.  L.  207)  art.  17,  §  8. 

The  court,  holding  that  the  mine 
owner  was  not  liable  in  spite  of  the 
statute  making  him  liable  for  the 
negligence  of  the  cartified  mine  fore^ 
man,  said:  "This  statute,  regarded 
as  a  whole,  is  an  extraordinary  piece 
of  legififlation.  Through  it  the  law- 
makers say  to  the  mine  owner :  'You 
cannot  be  trusted  to  manage  yoar 
own  business.  Left  to  yourself,  you 
will  net  |»x>i>eriy  care  for  your  own 


employees.  We  mH  determine  what 
you  shaH  do.  In  order  to  make  it 
cartain  that  oar  directioiis  are 
obeyed,  we  will  set  a  mine  foreman 
over  your  mines  with  aathority  to 
direct  the  manner  in  which  your  op- 
erations  shall  be  conducted,  and 
what  precautions  shall  be  faaken  for 
the  safety  of  your  employees.  You 
shall  take  for  this  position  a  man 
whom  we  certify  to  as  comiletent 
You  shall  pay  him  his  sala^r.  What 
he  orders  done  in  your  mines  yoo 
shall  pay  for.  If,  notwithstanding 
out  certificate,  he  turns  out  to  be  in- 
competent or  untrustworthy,  you 
shall  be  responsiUe  for  his  ignorance 
or  negligence.'  ** 

The  statute  was  held  to  be  uncon- 
ftitutional,  so  far  as  it  purported  to 
make  the  mine  owner  liable  for  the 
negligence  of  the  certified  foreman. 

The  respondent  contends  that,  if 
the  provisions  of  §  5  are  held  to  be 
valid,  such  determination  will  re- 
quire us  to  approve  the  constitution- 
al soundness  of  all  legislatk>n  which 
may  assume  to  fix  by  statute  the 
wages  of  private  employees,  when 
the  performance  of  their  duties  has 
any  relation  to  puUic  safety,  as,  for 
example,  the  wages  of  locomotive 
engineers,  motormen,  chauffeurs, 
and  the  like,  and,  finally,  that  we 
must  approve  legislative  reirulation 
of  the  wages  of  any  class  of  work- 
men with  which  the  general  assem- 
bly may  see  fit  to  deal.  Such  aiigu- 
ment  is  clearly  specious.  All  such 
private  employees  and  workmen  are 
servants  of  a  private  master,  per- 
forming such  master's  business  in 
accordance  with  the  master's  direc- 
tion. That  the  safety  of  the  pub- 
lic freqiuoitly  depends  upon  tlie 
proper  performance  of  thek*  duties 
is  merely  an  incident  of  thcar  occu- 
pation. A  fee  inspector  stationed  in 
a  theater  is  not  engaged  in  the  serv- 
ice of  a  private  master.  He  ia  per- 
forming the  duties  prescribed  l^ 
law  under  the  direction  of  a  public 
board.  His  duty  is  to  the  puUic 
The  puUic  is  the  master,  and  it  is 
for  the  puMic,  as  represented  by  the 
lawmaking  power  of  the  state,  to  fix 
his  compensation  and  to  regidate  the 
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terms  of  his  employment.  No  prin- 
ciple is  better  settled  than  that  com- 
pensation for  the  performance  of 
public  duties  may  be  fixed  by  law, 
whether  such  compensation  is  paid 
from  the  public  treasury  or  charged 
against  the  business  m  relation  to 
which  it  is  to  be  performed. 

The  burden  upon  the  theater  man- 
ager consists  in  being  obliged  to  pay 
the  compensatiiHi  of  the  fireman  or 
fireguard  stationed  in  his  theater;  it 
is  a  matter  of  no  consequence  to  him, 
and  it  has  no  bearing  upon  the  rea- 
sonableness of  the  charge  or  the  con- 
stitutionality of  the  act  whether  he 
be  required  to  pay  said  annpensa- 
tion  to  the  city,  and  the  city  pay  the 
fireman  or  inspector,  or  that  the 
manager  be  directed  to  pay  the  fire- 
man or  inspector  directly.  The  man- 
ner of  payment  is  a  matter  of  detail ; 
the  vital  consideration  Is  whether 
such  manager  should  be  compelled  to 
pay  the  charge  at  alL  There  is  a 
long  line  of  decisions  holding  that, 
whenever  any  business  or  line  of 
business  affects  the  public  health, 
safety,  morals,  or  welfare,  thereby 
becoming  a  proper  subject  for  police 
regulation,  the  fees  and  charges  for 
inspection,  or  otherwise  for  protect- 
ing the  public  against  the  dangers 
incident  to  such  business,  may  be  im- 
posed upon  the  business  itsdf ,  re- 
g:ardks6  of  whether  any  special  f  raur 
jchise  or  privilege  had  beea  conferred 
upon  such  business,  or  that  it  was 
one  affected  with  a  public  interest, 
or  was  one  merely  of  private  inter- 
est 

In  Willis  v.  Standard  Oil  Co.  60 
Minn.  290,  62  N.  W.  662,  it  was  held 
that  a  statute  requiring  iUuminsfe- 
ing  oil  which  was  held  for  sale  to  be 
first  inspected,  and  fixing  the  fees 
for  inspection,  was  a  valid  exercise 
of  the  police  power,  and  the  court 
said :  ''On  its  face  the  act  is  a  bona 
fide  police  regulation,  a  paroper  in- 
spection law,  and  not  a  law  levying  a 
tax.  What  is  a  reasonable  fee  for 
inspection  under  such  laws  must  de- 
pend largely  upon  the  sound  disere- 
tion  of  the  legislature,  having  refer- 
ence to  all  the  circumstanees  and 
necessities  of  the  case;  and,  unless 
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it  is  mamfestly  ttnreasonad>le,  in 
view  of  the  purpose  of  ihe  law,  as  a 
police  regulation,  the  court  will  not 
adjudge  it  a  tax.'' 

•  In  Consolidated  Coal  Ca  v.  People, 
186  111.  134,  66  L.RJ^.  266,  67  N.  E. 
880,  the  court  held  ''that  under  the 
police  power  the  legislature  has  the 
right  to  provide  for  the  inspection  of 
mines,  and  that  it  also  has  the  right 
to  place  the  burden  of  the  expense 
of  such  inspections  upon  the  mine 
owners,*'  and  that  a  hnr  was  mt  in 
violation  of  the  14th  AaMEMkneiat 
of  the  Constitution  of  Hie  United 
States,  as  one  denying  equal  protec- 
tion of  the  laws  or  taking  property 
without  due  process  of  law,  because 
it  did  not  lay  down  proper  rules  for 
its  impartial  execution  in  fixing  fees 
to  be  charged  iq^n  a  basis  df  the 
number  of  men  empbyed^  sine  of  the 
mine,  or  '*some  definite  circumstance 
or  condition,"  and  fixing  a  reason- 
able number  of  inspe^ctions  to  be 
made  annually,  by  which  the  exer* 
cise  of  an  arbitrary  discretion  mis^t 
be  avoided.  The  inspectimi  fee  was 
fixed  at  not  less  than  $6  nor  more 
than  fHO  a  visit.  By  statute,  it  be- 
came the  inspector's  duty  to  inspect 
"as  often  as  he  may  dcmn  necessary 
and  proper,"  and  "at  least  four 
times  a  year." 

'  In  New  Orleans  v.  Kee,  107  La. 
762,  31  So.  1014,  the  ooinrt  held  an 
ordinance  constitutional  which  pro- 
vided for  inspection  of  laundries  and 
required  the  laundry  to  pay  the  in- 
i^ection  fee.  In  Morgaa's  L.  &  T.  B. 
&  S.  &  Co*  V.  Board  of  Health,  118 
U.  S.  456,  80  L.  ed.  237,  6  Sup.  Ct. 
Rep.  1114,  a  statute  was  held  to  be 
valid  which  required  steamship 
vessels  to  submit  to  inspection  and 
pay  a  fee  therefor. 

In  Louisville  &  N.  R.  Co.  v.  Bald- 
win, 86  Ala.  619,  7  L.R.A.  266,  6  So. 
311,  an  act  made  it  a  misdemeanor 
for  any  railroad  to  have  in  its  em- 
ploy any  engineer,  fireman,  barak^ 
man»  conductor,  gateman,  signal- 
man, etc,  who  did  not  ''possess  a 
certificate  of  fitness  therefor  iii  so 
far  as  color  blindness  and  visual 
powers  are  concerned,"  issued  by  a 
medical  examiner  provided  for  tor 
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Hie  act*  The  railroad  comiMtny  wn^ 
obliged  to  pay  the  examination  fee, 
fixed  l^  the  act  at  $3.  The  plaintiff 
brought  suit  to  recover  from  the 
railroad  hie  fees  for  examining,  in 
his  capacity  as  medical  examiner, 
employee  of  the  defendant.  The 
court  hedd  that  the  act  was  not  in 
violation  of  the  14th  Amendment. 

In  People  v.  Harper,  91  111.  357, 
the  court  held  an  act  constitutional 
which  created  a  board  with  powers 
to  fix  the  fees  for  inspecting  grain. 
In  Louiaiana  State  Bd.  of  Health  v. 
Standard  Oil  Co.  107  La.  713,  81  So. 
1015,  the  court  held  that  the  act 
wUdbi  required  the  plaintiff  board 
to  inspect  coal  oil  throughout  the 
state  by  reasonable  implication  con- 
ferred upon  the  board  authority  to 
exact  an  inspection  fee  from  the 
dealer  in  oil.  In  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Alabama,  128  U.  S.  96, 
32  L.  ed.  862,  2  Inters.  Com.  Rep. 
288,  9  Sup.  Ct.  Rep.  28,  the  court 
considered  the  provision  of  a  statute 
^requiring  a  railroad  to  pay  a  fee 
fixed  at  $8  for  the  examination  of 
certain  of  its  employees  as  to  color 
blindneiss  and  visual  powers,  and 
held  the  same  to  be  constitutional, 
as  not  depriving  such  railroad  of 
property  without  due  process  of  law. 
In  Smith  v.  Alabama,  124  U.  S.  4«t5, 
.31  L.  ed.  508,  1  Inters.  Com.  Rep. 
«04,  8  Sup.  Ct.  Rep.  564,  the  plain* 
tiff  in  error,  a  locomotive  engineer, 
had  been  convicted  of  operating 
a  locomotive  without  a  license 
prescribed  in  a  statute  which  re- 
quired all  engineers  to  be  examined 
by  a  state  board  of  examiners  as  to 
their  fitness  to  operate  locomotives, 
and  £(Nrbade  the  operation  of  a  loco- 
motive by  an  engineer,  not  possess- 
ing such  license,  on  the  main  line  for 
the  purpose  of  hauling  passengers 
or  freight.  The  examination  fee 
was  fixed  at  $8,  which  was  required 
to  be  paid  by  the  engineer.  The 
court  held  that  the  act  did  not  con- 
travene the  Constitution  of  the  Unit- 
ied  States,  and  that  the  statute  was 
valid  under  the  police  pow^r  of  the 
state.  Upon  the  point  now  under 
consideration,  see  Charlotte,  C.  & 
A*  R.  Co.  V.  Gibbes,  142  U.  S.  886, 


35  L.  ed.  1061, 12  Sup.  Ct.  Rep.  255; 

Daniels  v.  Hilgard,  77  111.  640,  15 
Mor.  Min.  Rep.  280 ;  People  v.  Smith, 
108  Mich.  527,  32  L.R.A.  858,  62 
Am.  St.  Rep.  715,  66  N.  W.  382 ;  Peo- 
ple ex  rel;  New  York  Electric  Ljnes 
Co.  V.  Squire,  107  N.  Y.  693,  1  Am. 
St.  Rep.  898,  14  N.  E.  820 ;  State  v. 
Murlin,  187  Mo.  297,  38  S.  W.  923; 
Com.  ex  rel.  Williams  v.  Bonnell,  8 
Phila.  584,  15  Mor.  Min.  Rep.  14; 
Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  92  Am.  St.  Rep.  319,  62  N.  E. 
492. 

-  A  somewhat  novel  case  of  a  law 
aiming  to  protect  the  public  against 
the  dangers  incident  to  a  business  is 
considered  in  State  v. '  Cassidy ,  22 
Minn.  812,  21  Am.  Rep.  766.  An 
iu^  making  it  an  offense  to  sell  spir- 
ituous liquors  without  having  a 
^special  license  (in  addition  to  all 
other  licenses),  for  which  a  fee  of 
$10  must  be  paid,  '^to  establish  a 
fund  for  the  foundation  and  main- 
•tfinanee  of  an  asylum  for  inebriates,'' 
was  held  to  be  a  valid  exercise  of 
the  police  power.  In  Noble  State 
Bank  v.  Haskdl,  219  U.  3.  104,  55  L. 
ed.  112,  32  LJtA.(N.S.)  1062,  81 
Sup.  Ct.  Rep.  186,  Ann.  Cas.l912A, 
487»  the  court  considered  a  statute 
of  Oklahoma  which  provided  for  a 
-levy  upon  all  banks  existing  under 
the  laws  of  the  state  of  an  assess- 
ment of  a  percentage  of  each  bank's 
average  deposits  to  pay  the  loss 
arising  to  depositors  in  banks  which 
might  become  insolvent.  The  court 
-sustained  the  constitutionality  of 
this  statute,  and  held  that,  when  the 
legislature  of  Oklahoma  declared 
that  said  regulation  was  a  necessary 
safeguard  to  banking,  the  court  can- 
not say  that  it  is  wrong.  Upon  pe- 
tition for  rehearing  the  court  said 
<219  U:  S.  at  page  580) :  "We  f  uUy 
understand  the  practical  importance 
of  the  question,  and  the  very  power- 
ful argument  that  can  be  made 
against  the  wisdom  of  the  legisla- 
tion; but  on  that  point  we  have 
nothing  to  say,  as  it  is  not  our  con- 
cern." 

It  is  ho  just  criticism  of  the 
Mnount  of  compensation  fixed  by 
law  for  pvft>lic  office,  or  public  serv- 
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Ice,  that  perhaiMft  some  pei^son  may 
be  found  in  the  eommnnity  who  will 
undertake  to  perform  it  for  less. 
.The  provisions  of  §  5,  wherein  the 
general  assembly  in  its  legislative 
discretion .  has  fixed  $3  per  day  as 
the  compensation  of  a  fireguard 
cannot  be  regarded  as  unconstitu- 
tional because  the  respondent,  be- 
fore the  passage  of  the  act,  was  able 
to  make  an  arrangement  with  Mr. 
tilallagher  to  act  for  $2  per  day. 
Such  a  principle,  if  adopted  by  this 
court,  would  lead  to  a  declaration  of 
the  unconstitutionality  of  a  great 
number  of  acts  ^f  the  general  assem*- 
biy  in  which  a  fee  is  fixed  or  com- 
pensation provided  for  the  perf orm<- 
ance  of  some  public  act. 

We  have  in  this  state  many  stat- 
utes providing  for  inspection  and  in* 
spection  fees.  See  the  following 
chapters  of  General  Laws  1909: 
Chapter  220  requires  the  insurance 
commissioner  to  examine  insurance 
companies,  and  the  insurance  com^- 
pany  to  pay  the  commissioner  the 
expense  of  such  examination.  Chapi- 
ter 157  provides  for  the  inspection 
and  branding  of  beef  aiMl  pork,  and' 
fixes  the  fees  which  are  to  be  paid 
by  the  dealer  and  retained  by  the 
inspector,  and  imposes  penalties  in 
certain  cases  for  sale  without  in- 
spection. Said  chapter  157  and  §  § 
of  chapter  30  were  amended  by  chap- 
ter 1026  of  the  Public  Laws  of  1914, 
by  fixing  a  salary  for  the  state  in- 
spector, and  providing  that  the  in- 
spection fees  should  be  turned  over 
to  the  general  treasurer;  but  the 
cities  and  towns  may  still  elect  in- 
spectors of  beef  and  pork  and  "pro- 
vide for  tHeir  compensation  by  sal- 
ary or  fees."  Chapter  158  provides 
for  the  inspection  of  hides  and  leath- 
er, and  fixes  the  inspector's  feee, 
which  ate  to  be  paid  by  the  owner 
and  retained  by  the  inspector. 
Chapter  1S&  provides  for  the  inspec* 
tion  of  lime,  fixes  the  inspection 
fees,  to  be  paid  by  the  burner  of  the 
lime  and  retained  by  the  inspector, 
and  imposes  a  penalty  for  selling  or 
exporting  lime  not  branded  by  the 
inspector.  Chapter  160  provides;  for 
tiie  inspe^ion  of  fish,  fixes  the  in«- 


spection  fees  to  be  paid  by  the  owur 
er  and  retained  by  the  inspector,  and 
imposes  a  penalty  for  selling  fish  not 
inspected  and  branded.  Chapter  161 
provides  for  the  inspection  and  su]>- 
vey  of  lunfiber  shipped  \  into,  this 
state,  fixes  the  fees,  to  be  paid  by 
the  owner  and  retained  by  the  inr 
specter,  and  imposes  a  penalty  for 
dealing  in  such  lumber  which  has 
not  been  inspected  and  surveyed. 
Chapter  162  provides  for  the  inspec- 
tion of  hoops,  fixes  the  fees  to  be 
paid  by  the  owner  and  retained  by 
the  inspector,  and  wpo^ei^  arPj^alty 
for  shiipiping .  hoops  which  have  not 
been  inspected.  Chapter  163  pro- 
vides for  the  inspection  of  scythe 
stones,  fixes  the  fees,  to  be  paid  by 
the  owner  and  retained  by  the  in- 
spector, and  imposes  a  penalty  for 
selling  or  exporting  scythe  stones 
which  have  not  been  inspected. 
Chapter  164  provides  for  the  mspec- 
tion-  of  saleratus,  soda,  and  cream  of 
tartar,  fixing  a  fee  for  inspection 
and  certificate  of  analysis,  which  is 
to  be  paid  by  the  dealer  and  retained 
by  the  inspector,  and  imposes  a  pen- 
alty for  selling  such  articles  when 
impure.  Chapter  165  provides  for 
the  measure  and  sale  of  grain,  meal, 
and  salt,  fixes  the  fees,  to  be  paid  by 
the  owner  and  retained  by  the  oflfir 
cial  measurer,  and  imposes  a  pbnalr 
ty  for  the  sale  of  such  articles  front 
a  vessel  or  railroad  car  in  quantities 
greater  than  25  bushels,  without 
having  the  same  duly  measured  and 
duly  certified  by  the  official  meas- 
urer. Chapter  166  provides  that 
''all  cotton  sold  in  this  state,  unless 
specially  agreed,  shall  be  weighed'* 
by  the  official  weigher.  Said  chap- 
ter fixes  the  fees,  which  are  to  be 
paid  by  the  owner  and  retained  by 
the  weigher.  Chapter  170^  provides 
for  the  inspection,  sale,  and  keeping 
of  inflammable  and  explosive  ftuids, 
fixes  the  fees,  to  be  paid  by  the 
dealer  and  retained  by  the  inspector^ 
and  imposes  penalties  for  keeping 
or  selling  certain  petroleum  oils  and 
products  thereof  which  have  not 
been  inspected.  Chapter  171  prpr 
vides  for  weighing  of  neat  catt^ 
fixes  the  fees  for  weighing,  one  half 
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of  which  shall  be  paid  by  the  seller 
and  one  half  by  tlMs  buyer,  to  be  re- 
tained by  the  town  weigher,  and  im* 
poses  a  penalty  on  persons  '^slaugh- 
tering  or  weighing  any  neat  cattle, 
and  being  obliged  to  account  for  the 
same  to  the  owner  or  seller  thereof 
as  aforesaid,  who  shall  not  weigh 
and  account"  for  all  ''parts  of  such 
cattle  denominated  weighable  as 
aforesaid."  Chapter  194  provides 
for  sealing  of  weights  and  measures, 
fixes  the  fees,  which  are  to  be  paid 
by  the  owner  and  retained  by  the 
official  sealer,  and  imposes  a  penalty 
for  using  weights  or  measures 
which  have  not  been  sealed.  Chap- 
ter 195  provides  for  gauging,  fixes 
the  fees,  to  be  paid  by  the  owner 
and  retained  by  the  gauger,  and  im- 
poses a  penalty  for  selling  commodi- 
ties by  gauge  or  gauge  marks  not 
made  by  an  official  gauger. 

Perhaps  the  market  man,  like  the 
theater  manager,  would  prefer  to 
have  his  business  inspected  and  reg- 
ulated by  his  own  servant.  We  have 
no  doubt  that  the  market  man  could 
save  a  considerable  expense  by  hav- 
ing his  large  number  of  weights  and 
measures  sealed  by  one  of  his  em- 
ployees possessing  the  requisite 
skill.  It  is  probable  that  such  mar- 
ket man  could  arrange  with  his  em- 
ployee to  do  the  work  for  a  com- 
pensation much  less  than  the  statu- 
tory fee  of  the  public  sealer.  That 
fact,  however,  has  no  bearing  upon 
the  question  of  the  constitutionality 
of  the  statute  relating  to  the  sealing 
of  weights  and  measures.  It  is  the 
policy  of  the  law  to  surround  a  pub- 
lic official  with  a  degree  of  independ- 
ence, the  better  to  enable  him  faith- 
fully to  perform  his  duties  to  the 
public. 

My  conclusion  that  §  6  provides 
for  the  performance  by  the  fire  in- 
spector of  a  public  duty,  and  not 
i)f  a  private  service  for  the  theater 
manager,  is  really  determinative  of 
the  questions  before  us,  because,  as 
I  have  already  said,  it  is  undoubted- 
ly within  the  power  of  the  geaenU 
assembly  to  fix  the  compensation 
and  regulate  the  employment  of  this 
public  inspector.     I  will,  however, 


consider  at  length  tbe  oontention  of 
the  respondent  that  the  provisions 
fixing  the  compensation  of  this  pub- 
lic servant  at  $3  per  day,  jHroviding 
that  his  salary  shall  not  be  reduced 
by  the  theater  manager,  and  that 
he  may  not  be  discharged  by  the 
theater  manager,  are  entirely  arbi- 
trary, and  have  no  reasonable  rela- 
tion to  the  protectipn  of  audi^oces 
in  theaters  in  the  city  of  Provid^iceL 

For  the  proper  understanding  of 
the  cases  in  which  a  party  has  ques- 
tioned the  constitutionality  of  legis- 
lation purporting  to.  be  enacted  un- 
der the  police  power,  the  distinction 
between  the  question  of  legislative 
power  and  the  matter  of  legislative 
policy  must  always  be  borne  in  mind. 
Mr.  Justice  Hughes,  in  Chicago,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
at  page  669,  65  L.  ed.  339,  31.  Sup. 
Ct.  Rep.  263,  says:  "The  principle 
involved  in  these  decisions  is  that, 
where  the  legiskitive  action  is  arbi- 
trary and  has  no  reasonable  rela- 
tion to  a  purpose  which  it  is  com- 
petent for  government  to  effect,  the 
legisktture  transcends  the  limits  of 
its  power  in  interfering  with  liberty 
of  contract ;  but  where  there  is  rea- 
sonable relation  to  an  object  within 
the  governmentel  authority,  the 
exercise  of  the  legislative  discretion 
is  not  subject  to  judicial  review. 
The  scope  of  judicial  inquiry  in  de- 
ciding the  question  of  power  is  not 
to:be  confused  with  the  scope  of  leg- 
islative consideration  in  delating  with 
the  matter  of  policy.  Whether  the 
enactment  is  wise  or  unwise,  wheth- 
er  it  is  based  on  sound  -  economic 
theory,  whether  it  is  the  best  means 
to  achieve  the  desired  result,  wheth* 
er,  in  short,  the  legislative  discre- 
tiqn  within  its  prescribed  limits 
should  be  exercised  in  a  particular 
manner,  are  matters  for  the  judg- 
mait  of  the  legislature,  and  the 
earnest  conflict  of  serious  opinion 
does  not  suffice  to  bring  them  within 
the  range  of  judicial  cognizanoe." 

In  McLean  v.  Arkansas,  211  U.  & 
547,  53  L.  ed.  319,  29  Sup.  Ct.  Rep. 
208,  the  court  said:  'The  legisla- 
ture, being  familiar  with  Iw^  con- 
ditions, is,  primarily,  the  judge  of 
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The  Hftei«  faet  that  a  ooiirt  may 
differ  wltii  the  legislature  in  its 
views  of  public  policy,  or  that  judires 
may  hold  views  inconsistent  with 
the  propriety  of  the  legislation  in 
questioni  afl^rds  no  ground  for  ju- 
dicial interference,  unless  the  act  in 
question  is  unmistakably  and  palpa- 
bly in  excess  of  legislative  power/' 

Courts,  as  evidenced  by  their -opin- 
ions in  many  cases,  have  scrutinized 
very  carefully  the  claims  that  legis- 
lation in  question  before  them  was 
within  the  scope  of  the  police  power. 
When,  however,  it  has  been  deter- 
mined that  the  matter  as  to  whkdi 
regulation  has  been  provided  did 
have  such  a  relation  to  the  publie 
hcAlth,  safety,  morals^  and  welfare 
as  to  present  a  proper  occasion  for 
the  exercise  of  the  police  power, 
then  it  has  been  recognized  that  a 
very  wide  discretion  rests  in  the  leg- 
islature in  determining  the  policy  or 
the  methods  to  be  employed  in  its 
exercise.  In  Holden  v.  Hardy,  169 
U.  S.  366,  at  page  S97,  42  L.  ed.  780» 
792,  18  Sup.  Ct.  Rep.  388,  390,  the 
court  said:  'Though  reasonable 
doubts  may  exist  as  to  the  power  of 
the  legislature  to  pass  a  law,  or 
as  to  whether  the  law  is  calculated 
or  adapted  to  promote  the  health, 
safety,  or  comfort  of  the  people,  or 
to  secure  good  order,  or  promote  the 
general  welfare,  we  must  resolve 
them  in  favor  of  the  right  of  that 
department  of  government.'' 

In  speaking  of  the  limits  of  judi- 
cial discretion,  the  court  in  Wilson 
V.  New,  248  U.  S.  332,  at  page  369, 
«1  L,  ed.  786, 778,  L.R.A.1917E,  988, 
87  Sup.  Ct.  R^^  296,  306,  Ann.  Gas. 
1918A,  1024,  said:  "While  it  is  a 
truism  to  say  that  the  duty  to  en- 
force the  Constitution  is  paaramount 
and  abiding,  it  is  also  true  that  the 
very  highest  of  judicial  duties  is  to 
give  effect  to  the  legislative  will, 
and  in  doing  so  to  senipuloosly  ab* 
stain  from  permittiiig  sabjects 
which  are  exdusivdy  within  the 
field  of  legislative  discretion  to  in« 
ikienoe  our  oinnioB,  or  to  control 

8  A.L.R.— 102. 
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This  principle  has  been  4idopted 
by  this  court  without  a  contrary 
opinion,  down  to  the  present  time. 
In  East  Shore  Land  Co.  v.  Pedcham, 
88  B.  I.  641,  at  page  648, 82  AtL  491, 
this  court  said:  '^AU  statutes  are 
presumed  to  be  valid  and  constitu- 
tional, and  the.  burden  of  proving 
the  unconstitutionality  of  any  stat* 
ute  is  upon  the  party  raising  the 
Question;  furthermore,  the  rule  is 
that  he  must  prove  it  beyond  a  rea- 
sonable doubt/' 

In  State  v.  Kofines,  38  R.  I.  211, 
at  page  21«,  80  AtL  4S6,  Ann.  Cae. 
1918C,  liao,  the  court  said:  '''A 
reasonable  doubt  is  to  be  resolved 
in  favor  of  the  legislative  action, 
and  l^e  act  sustained.  Cooley, 
Const.  Litti.  p.  262,  and  cases  cited. 
''Before  an  act  is  declared  to  be  un- 
constitutional, it  should  clearly  ap- 
pear that  it  cannot  be  supported  by 
any  reasonable  intendment  or  allow- 
able presumption."  People  ex  rel. 
Burrows  v.  Orange  County,  17  N.  Y. 
285,241.'  .  .  .  Therefore  it  is  in- 
cumbent upon  the  respondents  to 
satisfy  this  court  beyond  all  reason- 
able doubt  that  the  act  in  question  is 
unconstitutional  in  the  particulars 
complained  of/* 

The  opinion  of  this  court  in  Cleve- 
land V.  Tripp,  13  R.  L  50,  at  page  65, 
was  as  follows :  ''Our  conclusion  is 
that  the  complainants  are  not  en- 
titled to  relief.  We  have  reached 
this  conclusion,  not  without  much 
hestitation,  but  in  obedience  to  the 
rule  that  a  statute  duly  enacted, 
however  questionable  it  may  be  in 
point  of  constitutionality,  is  not  to 
be  pronounced  void  for  unconstitu- 
tionality until  the  court  is  clearly 
convinced  of  it/' 

In  Re  Ten  Hour  Law,  24  R.  I.  603, 
606,  61  L.R.A.  612,  64  Atl.  608,  this 
court  said:  "Both  this  court  in 
State  V.  Peokham,  8  R.  I.  289,  and 
the  Supreme  Court  of  the  United 
States  in  Munn  v.  People,  94  U.  S. 
113,  24  L.  ed.  77,  have  declared  that 
the  legistaKture  is  the  exclusive  judge 
of  the  ptoiwriety  and  necessity  of 
legislative  interference  within  the 
seope  of  legislative  power.  If  a 
state  of  facts  oould  esdst  which 
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would  jkustify  le^JBlation^  it  i»  to  be 
presuxned  that  it  did  exist." 
..  We  will  now  conaider  the  policy 
or  the  method  adopted  by  the  gen- 
eral asaembly  in  S  5,  for  the  pur-* 
pose  of  guarding  the  safety  of  audi* 
ences  in  theaters  in  the  city  of  Prov- 
idence. It  would  t^nd  to  a  better 
understanding  of  this  policy  of  the 
general  assembly  if  we  should  note 
the  historical  development  in  this 
state  of  legislation  of  this  charac- 
ter. By  §  5,  chap.  181,  Gen.  Laws 
1909,  it  was  provided  that  the  board 
of  fire  commissioners,  or,  in  case 
there  was  no  such  board,  the  chief 
of  the  fire  department,  in  every  city^ 
should  station  in  every  theater  dur- 
ing the  time  any  audience  was  prea^ 
ent  therein  a  fireman,  and  the  li* 
censee  of  the  theater  should  pay 
such  city  for  the  attendance  of  said 
fireman  $2  for  every  day  during 
which  a  performance  should  be  giv- 
en in  such  theater.  By  reason  of 
the  great  increase  in  th^  number 
of  theaters  in  the  city  of  Providence, 
the  demands  upon  the  fire  depart- 
ment by  reason  of  the  assignment 
of  firemen  for  service  in  the  the- 
aters became  so  great  that  by  chap- 
ter 1366,  Pub.  Laws  1916,  it  was 
provided  that,  instead  of  a  fireman 
being  stationed  by  the  board  of  fire 
commissioners  in  each  theater  in 
the  city  of  Providence,  the  licensee 
of  such  theater  should  "employ"  a 
suitable  person,  approved  by  said 
board,  who  should  be  stationed  in 
such  theater,  who  should  there  per- 
form the  duties  prescribed  by  said 
board,  and  who  should  have  no  othr 
er  duties,  whose  continuance  in 
service  depended  upon  the  continued 
approval  of  the  board,  and  who 
should  not  be  discharged  by  said 
licensee,  except  with  the  prior  ap- 
proval of  said  board.  The  next 
change  came  in  the  January  session, 
1919,  when  by  chapter  1718  of  the 
Publics  Laws  it  was  provided  that 
the  proprietor  of  a  theater  in  New- 
port should  pay  $3  per  day,  instead 
of  $2  p^  day,  to  the  city,  for  the 
services  of  a  fireman  stationed  in  a 
theater.  By  the  provisions  of  chap- 
ter 1780,  Public  Laws  1919,  §  5. WAS 


again  amended  to  the  form  in  whidi 
is  now  stands,  the  essential  parts  of 
which  have  been  quoted  above. 

It  cannot  be  questioned  that  by 
the  original  provisions  of  §  5  a  city 
fireman  stationed  in  a  theater  was 
not  the  ser\'ant  of  the  theater  man- 
ager, but  was  a  person  performing 
a  public  function,  and  for  that  pub- 
lic service  it  was  within  the  power 
of  the  legislature  to  compel  the  the- 
ater manager  to  pay  the  city.  This 
is  in  accord  with  the  cases  cited 
above.  For  the  reasons  that  we 
have  named,  the  city  was  relieved 
of  the  duty  of  assigning  members  of 
the  fire  department  for  service  in 
theaters,  and  the  theater  manager 
was  permitted  to  select  a  perscm 
who  should  act  as  a  fireguard  in  his 
theater,  but  with  great  particularity 
the  duties  of  the  fireguard  or  in- 
spector so  selected  are  designated 
and  his  relations  to  the  fire  board 
are  defined.  It  is  clear  that  the  leg- 
islature intended  that  in  every  re- 
spect, save  in  the  method  of  selec- 
tion, the  fireguard  should  exactly 
take  the  place  of  the  city  fireman. 
Everything  that  the  city  fireman 
had  formerly  done  the  fireguard 
must  do;  and  the  exclusive  over- 
sight and  control  which  the  board 
of  fire  commissioners  had  over  its 
fireman  was  continued  in  it  over  the 
fireguard  selected  by  the  theater 
manager.  If,  instead  of  permitting 
the  theater  manager  to  sdect  a  per- 
son for  the  approval  of  the  board, 
the  statute  had  provided  that  the 
theater  manager  should  choose  for 
service  in  his  theater  one  from  a 
body  of  theater  fire  mspectors  first 
selected  and  established  by  the 
board  of  fiore  commissioners,  would 
the  situation  have  been  different? 
In  either  case  the  manner  of  selec- 
tion would  be  an  immaterial  circum- 
stancob 

The  essential  matter  in  detmnin- 
ing  the  legal  status  of  the  fireguard 
in  his  relations  to  the  theater  man- 
age is  the  nature  of  his  service.  It 
was  Uinmistakafaly  public  service 
formerly  performed  by  the  public 
fireman.  jThe  jaspeetor  is  ez^cis- 
ing  a  public  function  and  disehung- 
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log  a  public  duty.  Thwe  cam  be  no 
question  that  for  that  public  duty 
the  le^idature  might  fix  the  Qom<- 
pensation.  At  ficst  in  ita  diacretion 
the  legialatore  did  not  fix  the  comr 
penaation,  but  l^t  it  to  such  ar^* 
rangesnent  aa  should  be  made  boi- 
tween  the  theat»  manager  and  the 
inapeetort  Later  in  ita  discretion 
the  li^iaLatwe  .saw  fit  to  n^me  the 
minimum  amiDunt  of  oompensatioik 
which  th^e  fire  inspector  should  re- 
ceive for  his  pubhc  service*  and  f ur<- 
ther  provided  that  the  same  should 
not  be  redueed  without  the  prior  ap- 
proval of  the  boaord  o£  fire  commis- 
sioners. This  court  should  not  as* 
sume  that  these  later  provisions 
were  enacted  from  any  desire  on  .the 
part  of  the  iegialature^  either  to 
benefit  the  person  who  might  act  as 
fire  i^pector,  or  to  oppress  the. ther 
ater  manager;  but  we  should  as- 
sume that  such  provisions,  in  the 
judgment  of  the  general  aasembly> 
had  a. direct  bearing  upon  the  effi- 
ciency oif  the  fire  inspectors*,  and 
hence  upon  the  safety  of  theater  au- 
diences in  Providence.  In  accordance 
with  the  universally  acc^ted  doc^ 
trine,  all  presumptions  must  be  in 
favor  of  the  validity  of  legislative 
action,  and  if  upon  any  view  such 
action  would.be  justified,  it  should 
be  permitted  to  stand.  That  has 
always  been  the  position  of  this 
court,  tt  was  said  in  Re  Ten  Hour 
Law,  24  R.  I.  608,  61  L.RJ^.  612,  64 
Atl.  603 :  ''If  a  state  of  £acts  could 
exist  which  would  justify  legisla- 
tion, it  is  to  be  preaumed  that  it  did 
dxisf 

The  determination  aa  to  the  rea- 
sonableness of  the  proYisions  as  to 
compensation,  and  wbether  they 
have  a  fair  connection  with  the  «§*• 
ficiency  of  fire  inspectors,  depends 
upon  a  knowledge  of  the  facts  re*- 
garding  the  situation,  and  what  ex^ 
perience  has  ehown  to  the  public  au- 
thorities in  the  city  of  Providenboek 
This  knowledge  can  be  gained  only 
by  investigation.  The  le^lature 
can  make  such  investigation;  this 
court  cannot  People  v.  Smith,  108 
Mich.  527,  32  L*RJV.  863,  62  Am. 
St  Rep.  716,  66  N^  W.  882:.  Horkm 


108  Atl.  887.) 

v.  Old  Colony  Bill.  Po£lting^Co.  86  fiL 
L  607,  90  Atl.  822,  Ann.  Gas^  1916 A, 
911.  After  the  general  assembly 
has  made  its  investigation»  and  dor 
:termised  upon  the  regulations 
which  in  its  jodlpment  are  desirable 
and  tend  t(0  promota  the  puUic  safe- 
ty»  this  court  should  not  oppose  to 
tltfit  judgment  of  the  legislature, 
based  upcm  such  investigation,  •  the 
court's  coneluaiona  fouhdbsd  entirely 
upon  ^xmjecture  aato  the -situatiotn. 
It  waa  stated  to  na  in  ai^giim^it 
that,  at  the  hearing  before  tho  oom- 
mittee  of  the  geoieral  aasembly,  it 
appeared  that  a  certain  theater  man^ 
agerin  Providence  desired  ta  be  re- 
lieved of  the  pres^ee  of  an  inspec- 
tor, who  appeared,  to  said  manager 
to  be  too  zealous  in  insisting  upon 
an  observance  of  the  directions 
which  the  fire  board  had  made  for 
the  public  safety,  but  whose  con* 
duct  and  service  had  the  full  ap- 
proval of  said  board. .  The  manager 
waa  unable  to  discharge  the  inspec- 
tor directly,  but  accomplished  the 
same,  indirectly  by  reducing  his 
eompensation  to  such  a  low  figure 
that  the  inspector  was  forced  to  re^ 
sign.  Upon  this  the  legislature,  in 
its  discretion,  in  order  that  the  per« 
sonal  interests  of  an  inspector 
shouM  not  make  him  seek  the  favor 
of  a  theater  manager  rather  than 
sealously  observe  the  directions  of 
the  fire  board,  fixed  upon  $8  per  day 
as  a  fair  and  reasonable  minimum 
oompiensation  for  such  inspector  in 
Providence,  and  provided  that  such 
compeiisatian  should  not  be  reduced, 
save  with  the  ai^Nnxval  of  the  board 
of  fire  commissioners*  Now  we  will 
not  aeeei^,  that  statement  made  by 
counsel  before  us,  although  net  con- 
tradicted, aa.  being  an  eaact  state- 
ment, of  the  facts,  nor  as  r^cesent- 
ing  tile  reason  that  caused  the  legis- 
lature to  adopt  said  provisions,  but 
we  will  receive  it  as  part  of  an  argu- 
ment by  the  state,,  setting  forth  a 
possible  situation  which  might  con- 
front the  public  authorities  in  Ptov* 
idence^  and  might  appeal  to  the  dis^- 
cretian  of  the  general  assembly.  It 
is  surely  a  state  of  fai^  which 
couldexis^  and,;as  we  ha;ve>said  in 
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fie  Ten  Hour  Law,  si4)ra,  'if  a  state 
of  facts  GOuM  exist  which  wauU 
justify  legislatiim,  it  is  to  be  pre- 
sumed that  it  did  exist/' 

It  has  been  suggested  that  the 
provisions  as  to  s^ry,  particularly 
the  provision  tiiat  the  siJary  should 
not  be  reduced  without  the  approval 
of  the  fire  board,  are  entirely  un- 
necessary provisions;  that  the  ob- 
ject of  the  legislation,  which  is  to 
protect  the  safa^  of  audiences, 
would  be  as  adequately  secured  if 
these  provisions  were  omitted.  It 
has  been  urged  that,  if  an  inqoector 
appears  to  the  board  of  ftre  commis- 
sioners to  be  unfaithful,  it  may  re- 
quire his  removal  and  the  selection 
of  another  man,  and  that  to  give  Co 
said  board  rather  than  to  the  the- 
ater licensee  control  over  his  salary 
is  entirely  unnecessary.  The  value 
of  this  method  of  protecting  a  the* 
ater  audiance  depends  upon  the  ef- 
ficiency of  the  inspection,  tt  re- 
quires no  argument  to  establish  the 
proposition  that  it  will  tend  to  that 
efficiency  if  the  inspector  is  in  every 
way  dependent  upon  the  board,  and 
all  his  interests  compel  him  to  a 
faithful  and  painstaking  observance 
of  their  directions,  rather  than  that, 
as  to  his  personal  interest,  he  should 
look  to  the  theater  manager,  whose 
notions  of  necessary  regulation  may 
not  be  in  accordance  with  that  of 
the  fire  board.  If  in  that  divided 
loyalty  his  desire  to  obtain  the  favor 
of  his  paymaster  leads  him  to  be 
lax  in  his  duty  to  the  public,  it  is 
not  enough  to  say  that  for  that  lax- 
ity he  may  be  removed,  for  before 
the  inefficiency  may  be  discovered 
by  the  board  a  serious  tragedy  may 
have  occurred.  The  suggestion  of  a 
lack  of  necessity  for  any  of  these 
regulations  is  entirely  irrelevant  to 
the  consideration  of  the  constitu- 
tionality of  the  section  in  question. 
Whether  or  not  a  given  regulation 
shall  appear  to  a  court  to  be  neees^ 
oaay  or  unnecessary  is  not  the 
critorion  of  constitutionality.  The 
regulations  which  should  be  pre- 
scribed to  effect  a  given  purpose  are 
matters  addressed  to  the  wide  pow* 
ers  of  discretion  and  judgment  pos« 


eessed  by  the  general  assembly,  and 
it  is  no  valid  objection  to  a  regula- 
tion that  its  necessity  should  not  be 
am>arent  to  some  mind  which  is  not 
fully  informed  as  to  the  situation 
and  the  purticular  purpase  which  is 
behind  the  regulation.  If  it  was 
for  the  members  of  a  court  to  pre- 
scribe the  policy  and  method  of  reg- 
ulation, they  might  adopt  an  entire- 
ly different  scheme.  They  might  be 
of  the  <^nion  that  the  plan  of  the 
legislature  is  practically  faulty  and 
ilUadvised;  that  it  will  quite  likely 
fail  of  its  purpose,  or  that  some  of 
its  details  are  unnecessary;  but  for 
any  or  all  of  these  reasons  the  legis- 
lation in  question  should  not  be  de- 
clared •  unconstitutional  uidess  the 
provisions  are  without  doubt  unre- 
lated to  the  matter  under  considera- 
tion, and  so  clearly  unreasonaUe 
and  arbitrary  as  to  be  oppressive. 
Our  fundamental  test  must  be  ap- 
{died.  If  a  state  of  facts  couM  exist 
which  wouU  justify  the  regulation, 
it  is  to  be  presumed  that  it  did  exist 
In  the  case  dealing  with  billboard 
advertising  in  the  city  ef  Provi- 
dence, Horton  v.  Old  Colony  Bill 
Posting  Co.  supra,  the  ordinance  un- 
der consideration  was  passed  in  ac- 
cordance with  the  authority  given 
by  statute  to  the  city  council  of 
Providence  to  i^gulate  such  outdoor 
advertising  ^'in  order  to  preseive 
the  health,  safety,  morals,  and  com- 
fort of  the  inhabitento  of  this 
stete.*'  This  was  a  delegation  to 
said  city  council  of  a  part  of  the  po- 
lice power  ef  the  stete.  An  exami- 
nation of  said  ordinance  discloees  a 
number  of  regulations  which  are 
not  apparently  necessary  for  the 
preservation  of  the  health,  safety, 
morals,  and  comfort  of  the  inhab- 
itento of  the  stete.  As  to  a  num- 
ber of  the  provisions  this  court  was 
not  free  from  doubt,  even  as  to  th^ 
masonablefiess ;  yet  they  were  ap- 
proved. The  court  held  that  in 
view  of  tiie  fact  that  the  lawmaking 
body  has  fiur  more  opportunity  to 
ascertein  and  meet  the  public  need 
than  the  court  can  have,  and  **m 
view  of  the  wide  latitude  pomitted 
the  legislative  branch  in  determin- 
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itig  tke  paUic  needs  aid  the  appm^ 
priate  remedies,  the  court  should 
uphoU  the  Utnitations  on  size*'  of 
billboards,  imposed  by  this  section, 
which  in  cm*  opinion  are  not  clearly 
unreasonable,  and  the  court  quoted 
with  appgroral  the  language  of  the 
opinion  in  Re  Wilshire  (C.  C.)  103 
Fed*  620,  as  follows:  ''I  entertain 
a  good  deal  of  doubt  in  respect 
to  the  reasonableness  of  the  maxi- 
mum limitation  placed  upon  the 
structures  in  question  by  the  mu- 
nicipal authorities  of  the  city  of  Los 
Angeles,  but  the  fact  that  this  doubt 
exists  is  sufficient  reason  for  the 
court  to  decline  to  adjudge  the  ordi- 
nance invalid.  It  is  only  in  clear 
cases  that  such  a  judgment  should 
be  given." 

In  the  foregoing  part  of  the  opin- 
ion I  have  dealt  with  the  respond- 
ent's various  contentions  that  said 
§  5  deprives  the  respondent  of  its 
liberty  and  property  without  due 
process  of  law.  We  find  no  validity 
in  any  of  them.  They  are  all  based 
upon  its  misconception  that  the  re- 
lation of  the  theater  licensee  to  the 
fire  inspector  is  that  of  master  and 
servant ;  whereas  in  fact  and  law  the 
fire  inspector  is  a  pubiyic  servant^ 
performing  public  duties,  which  it 
was  clearly  within  the  power  of  the 
state  to  regulate,  and  for  which  it 
might  fix  a  compensation,  and 
charge  the  payment  of  the  same  up- 
on the  theater  manager  whose  busi- 
ness was  the  subject  of  the  regula- 
tions. 

The  respondent's  contention  is 
that,  inasmuch  as  said  §  5  does  not 
operate  uniformly  upon  all  the  the- 
aters in  the  state,  the  act  is  there- 
fore in  violation  of  article  1,  §  2,  of 
the  C!onstitution  pf  Rhode  Island, 
which  declares  that  'the  burdens  of 
the  state  ought  to  be  fairly  distrib- 
uted among  its  citizens,''  and  is  in 
violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United 
States^  which  requires  that  no  state 
shall  deprive  any  person  of  life, 
liberty,  or  prtfperty  with^t  due 
process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal 
protection  of  its  laws.         < 


lOB  AtU  $87.) 

Tbs  respettdent  contends  that  said 
§  6  imposes  an  unequal  burden  on 
him  in  the  conduct  of  his  business — 
in  other  words,  imiMXies  a  heavier 
burden  upon  bss  tkwater  and  all 
other  theaters  situated  ]» the  eily  of 
PpoYtdence  than  it  inqioses  on  the 
same  business  in  other  cities.  It  is 
BOt  sugstesled  that  the  act  is  invalid 
because  it  operates  only  as  to  cities, 
and  does  not  apply  to  tiie  towns, 
and  yet  some  of  our  towns  have 
tlnek^  populated  and  congested 
cMiters  in  which  theaters  are  con- 
ducted. In  Providence,  the  largest 
city  in  tiie  sti^e,  we  have  qiecial 
provisions  for  supplying  fireguards 
or  fire  inspectors  for  the  theaters. 
No  fireguard  is  required  f  <Hr  theaters 
ftituated  in  towns.  In  the  cities  of 
Pawtueket  and  Cranston  theaters 
must  pay  the  city  92  per  day  for 
a  regular  fireman  stationed  in  the 
theater;  theaters  in  Newport  pay 
the  city  $3  per  day  for  a  regular 
fireman ;  theaters  in  Providence  and 
Newport  pay  the  same  amount.  In 
Providence,  Woonsocket,  and  Cen- 
tral Falls  theater  licensees  must 
''employ''  a  suitable  person,  ap- 
proved in  Providence  by  the  board 
of  fire  commissioners,  and  in  Woon- 
socket and  Central  Falls  by  the  chief 
of  the  fire  department.  In  Provi- 
dence, the  theater  must  pay  what- 
ever price  may  be  necessary,  which 
shall  not  be  less  than  $3  per  day,  to 
secure  a  competent  person  approved 
by  the  board  of  fire  commissioners. 

The  statute  makes  three  classes  of 
theaters  and  imposes  a  slightly  dif- 
ferent burden  on  each  class ;  Provi- 
dence  and  Newport  in  one  class, 
Pawtueket  and  Cranston  in  another 
class,  and  those  in  Woonsocket  and 
Central  Falls  ih  a  third  class.  The 
Providence  class  diifers  from  the 
Woonsocket  and  Central  Falls  class, 
in  that  the  Providence  theater  must 
pay  the  fireguard  at  least  $3  per 
day  and  suck  fireguard  is  art  per* 
mitted  to  have  any  other  duties; 
whenas  in  tiM  Woonsocket  and 
Central  Fidls  class  no  minimuni  fee 
la  fixed  and  the  fin«uard  is  net  for- 
bidden  to  have  ottiev^  duties.  It  is 
to  be  noted  that  the  act  applies 
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equally- to  all  theateors  in  the  tiiy  of 
Providence. 

Said  §  6  is  xic^  in  confliet  with  the 
Constitution  of  Rhode  Island  <art.  1, 
§  2),  which  reads  as  follows:  ''AU 
free  governiments  are  instituted  for 
the  pirotection,  safety  and  happiness 
of  the.  people.  All  laws,  therefore* 
should  be  made  for  the  good  of  the 
whole;  and  the  burdens  of  the  state 
ought  to  be  fairly  distributed  among 
its  citizens.'' 

In  the  ease  of  Re  D6rrance  Street* 
4  R.  L  at  page  249»  Ames*  Gh.  J.» 
in  discussing  the  last  clause  of  tto 
foregoing  .  seciien*  said :  ''We  will 
not.  stop  ito  notice  the  very;  general 
language  and  declaratory  form  ed* 
this  clause,  setting  forth  prin^pleef 
of  legislation  rather  than  rules  of 
constitutional  law— addressed  rath* 
er  to  the  general  assembly*  by  way 
of  advice  and  direction*  than  to  the 
courts,  by  way  of  enforcing  restraint 
upon  the  lawmaking  power.  We  do 
not  mean  to  say  that  a  law*  purport*- 
ing  to  impose  a  tax  or  burden  of 
some  sort  upon  the  citizen,  may  not 
be  in  its  distribution  of  the  burden* 
both  in  design  and  effect*  so  outra-f 
geously  subversive  of  all  the  rules  of 
fairness  as  not  to  come  so  far  within 
the  purview  of  this  general  clause 
as  to  enable  the  court  to  save  the 
citizen  from  oppression  by  declarr 
ing  it  to  be  void.  But  evidently  a 
wide  discretion  with  regard  to  the 
distribution  of  the  burdens  of  state 
amongst  the  citizens  was  intended  to 
be  reposed  in  the  general  assembly 
by  the  will  of  the  people*  as  signified 
in  this  clause  of  the  Constitution* 
The  form  is  'ought  to  be,'  the  .word 
is  ^fairh/  distributed,  not  'equally^ 
evenT-unlesa;  eq^uality  be  fair,  which 
it  is  not  always  in  any  senfh^i  and 
neyer.  is  in  some  senses;  and  esr 
pediUly  ttae  wopds  are  9ot  ^equsJiy 
i^HUft  pmpcirty*'  or  words  to  that 
effect, .  a»  in  the.  Cwstttution  ei 
liMflasiaBa.  .  w  .  *  All  ta^wtion  ib 
more  lor  l^se  e«fair«  tnd  in  ntiy 
proper  aenaeeveti  wisquil.  .Pef€0ot 
fairness  WDttld  be^  to:  milteiaU.  those 
whb  iaoe  beMfit!sd>.by<  thaJtmcdem 
of  Iftie.etate  t^,<ktaF>tii^ni»  mAlt^ 
exlieyt^  the  burdentitt  diie«|iTOpei1;ieii 


to  every  person  according  to  tlda 
faanefit." 

Of  oourse  it  is  not  only  imporacti- 
eable*  but  impossible*  to  frame  and 
enforce  laws  which  do  exact  justice 
to  all.  Our  statute  requiring  motor 
vehicles  to  be  registered  and  li- 
censed is  a  good  example.  In  order 
to  maintain  and  improve  oar  state 
highway  system,  a  tax  is  impoeed  on 
motor  vehicles ;  no  similar  tax  is  im- 
posed on  horse-di^wn  vehicles  using 
and  impairing  the  highways.  And 
ag^in  the  annual  tax  itself  ia  gradu- 
ated according  to  the  horse  power 
of  the  motor  vehicle*  without  any 
reference  whatever  to  the  time  or 
distance  which  motor  vehicles  travel 
on  the  highways ;  motor  trucks*  par- 
ticularly those  transporting  heavy 
loads,  probably  do  far  greater  dam- 
age to  the  highways  than  do  pleasure 
motor  vehicles*  which  are  required 
to  pay  a  registration  fee  (dependent 
upon  horse  power)  ranging  fram 
$5  to  $25*  while  commercial  motor 
vehicles,  and  motor  trucks*  regard- 
less of  the  horse  power  thereof,  pay 
a  fee  of  $7.  .  But  such  legislation 
has  been  held  to  be  not  unconstitu- 
tional. Hendrick  v.  Maryland*  235 
tJ.  S.  610*  59  L.  ed.  385,  35  Sup.  Ct. 
Rep.  140 ;  Kane  v.  New  Jersey,  242 
U.  S.  160,  61  L.  ed.  222,  37  Sup.  Ct. 
Rep.  30. 

While  the  14th  Amendment  to  the 
Federal  Constitution  provides  that 
no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  pro- 
tection of  its  laws,  this  provision 
has  been  uniformly  held  to  be  entire- 
ly consistent  with  the  power  of  a 
state  legiislature  to  make  classiiica- 
tion  as  to  the  subjects  of  legislation* 
p^rovided  all  m^idbers  of  a  class  are 
treaiefl  equally i ;  The  following  lan- 
g^SLgi^  was  quoted  with  approval  by 
^is  court  in  Sayles  v.  Fol^,  38 
R.  I,  491*  96  Atl,  840*  12  N,  C.  C.  A. 
949.:  "In  Jeffrey  Mfg- Co.  V.  Blagg, 
236  U,  S.  576,  59  L«  qd.  868,  35  Sup. 
Qt  Rep.  1«9,  7  N.  C.  C.  A.  570,  it 
is  stated:  'This  court  has  nonuoor 
times  attorned  the  general  proposi* 
tton  that  it  is^  not  the  purpose  of  tiie 
LMh' AmendmcoBit^  m  the  equal  pro- 
tection  clause,  .to  4;ake   from    the 
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states  13i6. right  ind  pot^r  to  classi- 
fy the  sub^ts  of'  legislation.  It  is 
only  when  sueh  attempted  classifi- 
oation  is  arbitrary  and  unreason- 
able that  th<s  court  can  declare  it 
beyond  the  legislative  authority/ 
In  Kidd  v.  Alabama,  188  U.  S.  7S0^ 
738,  47  L,  ed.  660,  672,  23  Sup.  Ot. 
Hep.  401,  the  court  says:  *We  need 
not  repeat  the  commonplaces  as  to 
the  large  latitude  allowed  to  the 
states  for  classification  upon  any 
rea^nable  basis'  ''--siting  cases. 

See  also  Horton  v.  Old  Colony 
Bill  Posting  Go.  S6  R.  I.  507,  90  Atl. 
822y  Ann.  Gas.  ldl«A,  911;  MlUer 
vj  Wilsoii,  236  U.  8.  378,  59  L.  ed. 
628,  L.R.A.1916F,  829,  36  Sup.  Ct. 
Rep.  342;  Bosley  v.  McLaughlin; 
236  U  6.  38Sv  69  U  ed.  682,  85  Sup. 
et.  Rep.  845 ;  Singer  Sewing  Mach. 
Co.  V.  Brickell,  233  U.  S.  804,  58  L. 
ed.  974,  34  S«p.  Ct.  Rep.  493;  Keo- 
kee  ConsoL  Coke  Co.  t.  Taylor,  234 
U.  3.  224,  68>  L.  ed.  1288,  34  Sup. 
Ct.  Rep.  856;  International  Har* 
vester  Co.  v.  Missouri,  234  U.  S. 
199,  58  L.  ed.  1276,  52  L.R.A.(N.S.) 
525,  34  Sop.  €t.  Rep.  859 ;  St.  John 
r.  New  York,  201  U,  S.  688,  687,  50 
L.  ed.  896,  26  Sup.  Gt.  Rep.  664,  6 
Ann.  Gas.  909. 

Mr.  Jutstiee  Van  Devanter,  in  dis- 
cussing liie  power  of  the  legislature 
to  make  classification,  said  in  Linds- 
l«y  V,  Natural  Carbonic  Gas  Co.  220 
U.  S.  at  page  78,  55  L.  ed.  377,  31 
Sup.  Ct.  Rep.  840,  Ann  Gas.  1912C, 
160 :  "The  rules  by  which  this  con- 
tefftlon  must  be  tested,  as  is  shown 
by'repeat€fd  decisions  of  this  court," 
are  thede:  (1)  The  equal  protec- 
tion clause  of  the  14th  Amendment 
does  not  take  from  the  state  the 
power  to  classify  iH  the  adoption  of 
police  lawd,  but  admits  of  the  ex- 
ercise of  a  wide  scope  of  discretion  in 
that  regard  and  avoids  what  is  done 
only  when  it  is  without  any  reason- 
able basis,  atld  therefore  is  purely 
arbitrary.  (2)  A  cliassification  haV'^ 
ing  some  reasonaUid  basis  does  not 
offend  ^iniA  that  clause  mer^  be- 
cause it  is  nbt  made  with  mathemat^ 
iMi  nicety,  or  because  ki  practice  it 
results  tn  '  [lome  inequality.  <8) 
When  ths  dassifiiiatieii  in  such-  a 


law  is  called  in  qiiestioti;  if  aby  state 
of  facts  reasonably  can  be  conceived 
that  would  sustain  It,  the  existence 
of  that  state  of  facts  at  the  time  the 
law  was  enacted  must  be  assumed. 
(4)  One  who  assails  the  classifica- 
tion in  such  a  law  must  carry  the 
burden  of  showing  that  It  does  hot 
rest  upon  any  reasonable  basis,  but 
is  essentially  arbitrary" — citing 
Bachtel  v.  Wilson,  204  U.  S.  36,  41, 

51  L.  ed.  357,  359,  27  Sup.  Gt.  Rep; 
243;  Louisville  &  N.  R.  Co.  tr.  Mel- 
ton, 218  U.  S.  36,  54  L.  ed.  921, 
47  L.R.A.(N.S.)  84,  30  Sup.  Ct. 
Rep.  676  J  Gtean  Lumber  Co.  v.  Union 
Cbunty  Nat.  Bank,  207  U.  S.  251, 
266,  52  L.  ed.  195,  197,  28  ^up.  Ct. 
Rep.  89 ;  Munn  v.  Illinois,  94  U.  S; 
113, 182, 24  L.  ed.  77,  86;  Henderson 
Bridge  Co:  v,  Henderson,  173  U.  S. 
592,  616,  43  L.  ed.  823,  831,  19  Sup.- 
Ct.  Rep.  568. 

As  was  said  in  Heath  &  M.  Mfg. 
Co.  v.  Worst,  207  U.  S;  at  page  354, 

52  L.  ed.  243,  28  Sup.  Ct.  Rep.  119; 
"A  dassificai^on  may  not  be  merely 
arbitrary,  but  necessarily  there  must 
be  great  freedom  of  discretion,  even 
though  it  result  in  ill-advised,  un- 
equal, and  oppressive  legislation.'  ** 

In  State  V.  Read,  supra,  12  R.  L 
137,  this  court  held  valid  a  sta:tute 
making  a  very  novel  clftssiftcatiori 
in  reference  to  the  use  of  land  with-' 
in  1  mile  of  an  outdoor  meeting  held 
by  any  religious  society.  Th,e  stat- 
ute prohibited  all  persons  other  thian 
the  religious  society,  except  'iim- 
keepers, '  grocers,  or  other  persons, 
from  pursuing  their  ordinary  busi- 
ness at  their  usual  place  of  doing 
business,"  and  persons  selKng  vict- 
uals in  their  usuAl  place  of  abode 
from  selling  food  or  other  merchan- 
dise within  1  mile  of  such. meeting. 
The  act  was  unnecessary  to  prevent 
the  sale  of  intoxicating  liquors,  as 
at  the  time  of  its  passage  statutes 
were  in  force,  with  penalties  more 
severe;  prohibiting  the  sale  of  in- 
toxicating li(iu<»rs.  1*0  sell  ficfod-  on 
one's  property  (except  **in  his  usua^ 
place  6f  abode'')  within  1  mife  df 
ah  outdoor  meeting .  held  by  Any 
religious  society  is  ma!de  a-mis'^ 
demeanor  by  the  statute;  unless  th# 
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sale  be  made  with  the  conaent  of  the 
society.  Had  the  society  consented 
to  the  acts  complained  of »  the  de« 
fendant  would  have  been  guilty  of 
no  offense.  Giving  the  society  the 
right  to  consent  to  such  sales  might 
be  regarded  as  tantamount  to  creat* 
ing  a  monopoly  in  the  sale  of  food> 
etc.,  and  hence  creating  a  favored 
class.  The  statute  prohibited  all 
persons  other  than  the  society,  with- 
in 1  mile  radius  of  the  meeting, 
from  using  their  property  in  a  par- 
ticular manner  without  consent  of 
the  society.  The  statute  imposed 
an  unequal  burden  upon  one  class 
of  landowners.  It  says  in  sub- 
stance: ^'Whenever  a  religious 
society  shall  spread  its  tent  in  a  com- 
munis and  hold  its  meetings,  or 
holds  its  meetings  out  of  doors  in 
jsuch  community,  that  all  landowners 
within  1  mile  of  such  meeting  lose 
the  right,  while  such  meeting  is  be- 
ing so  held,  to  use  their  property  in 
the  same  manner  as  they  may  law- 
fully use  it  before  the  meeting  com- 
menced and  after  it  ended." 

Shore  resorts,  county  fairs,  and 
even  the  same  religious  societies, 
when  hdding  their  meetings  in  a 
church  edifice,  are  not  similarly  pro- 
tected from  encroachment.  But 
as  the  act  applied  to  all  religious  so- 
cieties, it  was  upheld  as  a  valid  ex- 
ercise of  the  police  power  of  the 
state. 

In  American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  45  L.  ed. 
102,  21  Sup.  Ct.  Rep.  43,  it  was  held 
that  '^a  state  statute  imposing  a  li- 
cense tax  upon  persons  and  corpora- 
tions carrying  on  the  business  of  re- 
fining sugar  and  molasses  does  not, 
by  exempting  from  such  tax 
'planters  and  farmers  grinding  and 
refining  their  own  sugar  and  mo- 
lasses,' deny  sugar  refiners  the  equal 
protection  of  the  laws  within  the 
14th  Amendment." 

In  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  ed.  780,  18  Sup.  Ct  Rep.  383, 
an  act  limiting  labor,  in  mines  only, 
to  ei^ht  hours  a  day,  was  held  a 
valid  exevdst  of  the  police  power, 
and  not  in  yioliition  of  the  14th 
Amendment. 


In  McLean  v.  Arkaaaaa,  211  U.  S. 
639,  53  L.  ed.  315,  29  Sup.  Ct.  Bep. 
206,  the  court  refused  to  hold  a 
legislative  act,  requiring  coal  to  be 
measiired  for  pajrment  of  miiiers' 
wages  before  scremiing,  to  be  an  un- 
reasonable police  regnlatiaii,  and 
held  that  the  aet  was  not  unconstir 
tutional  under  the  due  process  or 
the  equal  protection  dauae  of  the 
14th  Amendment,  and  heM  that  it 
wae  not  an  unreasonable  claaaiflca- 
tion  to  divide  coi^  mines  into  these 
where  less  than  ten  minen  are  em- 
ployed, and  those  where  more  than 
that  number  are  onployed,  and  that 
a  state  police  regulation  ia  not  un- 
constitutional under  the  eqaal  pro- 
tection clause  of  the  14th  Amend- 
ment because  applicable  only  to 
mines  where  more  than  ten  miners 
are  ^nployed. 

In  Louisiana  State  Bd.  of  Health 
V.  Stendard  Oil  Co.  107  La.  713,  31 
So.  1015,  the  court  ocmaidered  an 
act  which  required  the  inspection  of 
coal  oil  **in  every  dty  and  town  of 
not  less  than  2,000  inhabitants,  ex- 
cept the  dty  of  New  Orleaas.*'  In- 
spection in  the  latter  city  had  bean 
provided  for  by  a  special  act.  The 
court  assumed  that  there  was  no 
question  as  to  the  eonetitutionaiity 
of  the  aet  under  cenaideratioB- 

In  Minncapotts  A  St.  L.  R.  Co.  v. 
Beekwith,  129  U.  S.  26, 32  L.  ed.  586, 
9  Sup.  Ct.  Rep.  207,  a  statute  pro- 
viding that  if  live  stock  stnyed  upon 
railroad  tracks^  by  reason  of  there 
being  no  fence  where  the  railroad 
had  the  right  to  fence,  and  were  in- 
jured or  killed,  the  railroad  should 
be  liable  for  the  damage,  and  if  such 
corporation  neglects  to  pay  the  value 
of  damage  done  to  such  stock  within 
thirty  days  after  notice  in  writing, 
accompanied  by  an  affidavit  of  aiieh 
injury  or  destruction,  "such  owner 
shall  be  entitled  to  recover  double 
the  value  of  the  stock  killed  ct  dam- 
ages caused  thereto,"-— was  hrid  not 
to  be  in  violation  of  the  eq^ual  pro- 
tection clause  of  the^  14th  Aaand- 
ment.  And  in  Missouri  P.  R.  Co. 
v.  Humesv  115  U.  S.  H2,  29  U  ed. 
468v  6  Sup.  Ct.  Repw  110,  a  aoaUar 
statute,  was  he)d  to  be  a  valid  police 
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vegpiatioii,  m  it  pirovided  againet 
acciileRt  to  life  iand  property. 

In  Mountain  Timber  Go.  v.  Wash- 
ington, 243  U.  S.  218,  61  L.  ed.  ms, 
37  Sup.  Ct.  Rm.  2€0,  Ann  Gas. 
1917D,  «42,  18  K.  C.  C.  A.  927,  the 
Washington  Workmen^s  Compensa- 
tion Act  (Laws  1911;  p.  846)  pro- 
vided for  the  creation  of  a  state 
fund  for  compensation  of  woricmen 
injured,  and  dependents  of  wcnrk- 
men  killed,  in  employments  classed 
as  hazardous,  and  abolished  (except 
in  certain  cases)  the  action  at  law 
by  employees  against  employers  for 
damage  due  to  negligence.  The 
different  hazardous  industries  were 
classified.  The  scheme  was  to  tax 
each  eniployer  engaged  in  a  given 
class,  in  proportion  to  his  pay  roll, 
to  meet  the  loss  in  such  class.  Held, 
that  the  act  did  not  violate  the  14th 
Amendment.  To  the  same  effect,  see 
Sayles  v.  Foley,  38  R.  I.  484^  06  AtL 
840, 12  N.  C.  C.  A.  949. 

In  New  York  C.  R.  Co.  v.  White, 
243  U.  S.  188,  61  L.  ed.  667,  L.R.A. 
1917D,  I,  87  Sup.  Ct.  Rep.  247,  Ann. 
Gas.  1917D,  629, 13  N.  C.  C.  A.  948, 
the  New  York  Workmen's  Compen- 
sation Act  (CoQsol.  Laws,  chap.  67), 
requiring  the  employer  to  secure  the 
compensation  required  by  the  act  to 
injured  employees  and  their  depend- 
ents, by  insurance  or  by  deposit  of 
securities  with  the  state  commis- 
sioner, was  held  valid  as  not  deny- 
ing the  equal  protection  of  the  laws. 

In  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.  (N.S.)  1062,  81  Sup.  Ct.  Bep. 
186,  Ann.  Gas.  1912A,  487^  the  court 
sustained  an  Oklahojofia  statute 
vdiich  levied  upon  all  hanks  exist- 
ing under  the  laws  of  the  state  an 
assessment  of  a  percentage  of  the 
bank's  average  deposits,  to  pay  the 
loss  «f  the  dq»osit<M«  in  insolvent 
banks. 

In  Minnesota  Iron  Co.  v.  KMne, 
199  U.  6.  «98,  60  L.  ed.  322,  26 
Sup.  Ct.  ilep.  169, 19  Am.  N^.  Rap. 
625,  an  act  provided  that,  in  actfons 
of  negligence  for  personal  iniories 
against  railroads.  Hie  Aeglisenee  of 
a  feHow  servant  was  -no  defense. 
Held,  not  in  violatien  4>t  tiie  14tb 
Amendment,  and  not  class  legisla- 


tion. To  ^he  same  efteet,  see  Mfs::^ 
S9uri  P.  R.  Co.  v.  Mkckey,  127  U. 
S.  206,  82  L.  od.  tOT,«  fivp.  Ct  Rep: 
1161. 

In  New  York  ex  re!.  Lieberman 
v.  Van  De  Carr,  199  tJ.  S.  662,  50 
L.  ed.  806,  26  Sup.  Ct.  Rep.  144,  a 
statute  prohibiting  the  sale  of  milk 
without  a  permit  from  the  state 
board  of  health  was  held  not  in  vio- 
lation of  the  14th  Amendment  as  de- 
priving persons  in  that  business  ol 
their  property  without  due  process 
of  law,  or  denying  them  the  eciual 
protection  jof  the  laws« 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549,  56  L.  ed.  S28, 
81  Si«.  Ct  Sep.  259,  the  eourt,  in  an 
opiauoA  by  Mr.  iy^ke  H«gihes»  eon* 
sidered  the  validity  of  a  statute 
Itmitin^  the  rights  of  raiiroads  and 
their  mi^loyees  to  contract.  The 
act  appUed  to  railroad  eoi|KH*atiQn8 
OAly.  It  was  held  that  the  ''stata 
has  power  to  prohibit  contracts 
limiting  liability  for  injuries,  made 
in  advance  of  the  injury  received, 
and  to  provide  that  tite  subaeQiuent 
aceopitaiioe  of  benefits  under  such 
contract  shall  not  coooistitute  satis- 
faction of  the  claim  for  injuries  re- 
ceived after  the  contract,'^  and  that 
such  a  statute  does  not  impair  the 
liberly  of  contract  take  property 
without  due  process  of  law,  or  deny 
equal  protection  of  the  law,  in  vio- 
lation of  the  14th  Amendment 

In  New  York  ex  rel.  New  York 
Electric  Lines  Co.  v.  Squire,  146  U. 
S.  175,  86  L.  ed.  666,  12  Sup.  Ct. 
Rep.  880  (107  N.  Y.  593,  1  Am,  St 
Rep.  893, 14  N.  E.  820),  it  was  held 
that  an  Electrical  Commisaion  Act^ 
to  regulate  electric  light,  power,  etc.» 
companies,  violated  no  contractual 
rights  of  the  corporation  and  was 
not  in  violation  of  the  14th  Amend- 
ment HkBt  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdictiod 
the  equal  protection  of  the  laws; 
The  bcArd  of  commissioners  was  au* 
thorized  to  aaaeaa  the  severid  eoi^ 
porations  jafEeoted  by  the  act,  to  pay 
ihe  ^cpsBsei  m4  salaries  of  the 
board.  The  act  was  held  .to  be  not  un- 
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confltitiitiCNQbal,  notwithstanding  the 
fact  that  it  implied  only  to  cities 
with  a  populft^on  of  Baore  than  600^ 
000. 

In  the  case  of  Rib  WilUams,  79 
Kan.  212^  98  Pac  777,  the  petitionee 
^as  convicted  of  sdling  powder  in 
violation  of  a  statute  which  pro- 
vided: "It  shall  be  unlawful  for 
any  individual,  firm  or  corporation 
to  seH,  offer  for  sale  or  deliver  for 
use  at  any  coal  mine  or  mines  in  the 
state  of  Kansas,  black  powder  in  any 
manner  except  in  original  packages 
containing  twelve  and  one-half 
pounds  of  powder,  said  package  to 
be  securely  sealed,"  etc.  Kan.  l»aws 
1907,  chap.  250. 

The  act  applied  to  no  explosive  ex- 
cept black  powder  and  was  limited  to 
eoal  mines;  but  the  court  held  that 
the  statute  did  not  violate  the  state 
Constitution  or  the  equal  protection 
clause  of  the  14th  Amendment.  The 
court  quoted  with  approval  from 
Minneapolis  &  St.  L.  R.  Co.  v.  Beck-* 
with,  129  U.  S.  26,  29,  82  L.  ed. 
^5,  586,  9  Sup.  Ct.  Rep.  207,  208, 
H$s  follows :  '^But  the  clause  [of  the 
14th  Amendment]  does  not  limit, 
nor  was  it  designed  to  limit,  the 
subjects  upon  which  the  police 
power  of  the  state  may  be  exerted. 
The  state  can  now,  as  before,  pre-; 
scribe  regulations  for  the  health, 
good  order,  and  safety  of  society, 
and  adopt  such  measures  as  will  ad- 
vance its  interests  and  prosperity; 
and /to  accomplish  this  end  special 
legislation  must  be  resorted  to  in 
numerous  cases,  providing  against 
accidents,  disease,  and  danger,  iji 
the  varied  forms  in  which  they  may 
come.'  The  nature  and  extent  of 
such  legislation  will  necessarily  de- 
pend upon  the  judgment  of  the  leg- 
islatui'e  as  to  the  security  needed 
by  society." 

See,  alsro,  State  v.  Cassidy,  28 
MlnnL  812,  21  Am.  Rep.  765 ;  Chai^ 
lotte,  C.  &  A.  H.  Ca.  v.  Glbbes,  148 
U.  S^  see,  85  L.  ed.  1«6I,  12  Sup;  Ct j 
Rep.  255 ;  Davis  Coal  Go,  v.  PoUand, 
158  Ind.  607, 92  Am;  St.  Rep.  319, 62 
N,  E.  492;  State  v.  Morlm,  U7  Mo; 
297^  88  S.  W.  929;  Gundling  vi  Chin 
ei«o,  177  U.  S.  18Sy  44  L«  «d.  fI26,  m 


Sup<  Ct.  Bap*  <»83;  D8yt<Mi  Coal  & 
I.  Co.  V.  Barton,  103  Tann.  604,  53 
S.  W.  970;  Harbiflon  v.  Knoxville 
Iron  Co.  108  Terni.  421,  66  L.R^. 
816,  76  Am.  St.  B^.  682»  53  S.  W. 
955;  Daniels  v.  Hiljrard,  77  111.  640; 
W.  W.  Cargil  Co,  v.  Minnesota,  180 
U.  S.  462,  45  L.  ed.  619,  21  Sup.  Ct. 
Rep.  423 ;  People  v.  Smith,  108  Mich. 
527,  82  L.R.A.  853,  62  Am.  St.  B^. 
716,  66  N.  W.  382 ;  Opinion  of  Jus- 
tices,  34  R.  I.  191,  83  Atl.  3- 

Suppose  the  legislature,  instead  of 
passing  the  act  in  question,  classify- 
ing the  theaters  of  the  state  accord- 
ing to  cities,  had  passed  a  general 
enabling  act  authorizing  the  various 
cities  to  adopt  ordinances  for  the 
protection  of  audiences  in  theaters 
against  fire.  Each  city,  pursuant 
to  such  authority,  might  adopt  an 
ordinance  to  meet  the  needs  of  the 
particular  city,  different  from  that 
adopted  for  every  other  city,  and 
yet  each  ordinance  would  be  valid, 
provided  it  was  fair  and  reasonable. 
It  is  axiomatic  that  the  legislature 
can  do  that  which  it  can  delegate 
others  to  do.  Each  city  would  be 
permitted  a  wide  latitude  in  deter- 
mining its  peculiar  needs  and  ap- 
propriate remedy.  Had  each  of  our 
several  cities  passed  an  ordinance 
identical  with  the  provisions  of  said 
§  5  as  'applicable  to  such  city,  could 
ft  be  said  that  any  one  of  such  or- 
dinances was  clearly  unfair  and  un- 
reasonable ? 

Pub.  Laws,  chap.  542,  passed  at 
the  January  session,  1910,  was  "An 
Act  Authorizing  Cities  and  Towns 
to  !flegulate  Certain  Outdoor  Ad- 
vertising.** Pursuant .  f^  this  act, 
the  city  of  Providence  passed  chap- 
ter 443  of  the  ordinances  of  the  city 
of  Providence,  which  ordinance  pro- 
vided with  great  deitail  for  the  regu- 
lation of  biUboards  and  outdoor  ad- 
vertising! Said  ordinance  did  not 
affect  aU  classes  equally.  It  pro- 
hibited the  advertising  of  intoxicat- 
ing: liquors  within  200  feet  of  a 
schoolboqse  or  church.  It  required 
billboards,  on  roofs  of  buildings  to 
be  constniotedf  in  one  section  of  the 
cityi  of  inoomhuiitible  materials,  and 
no  awh-  mquirement  for 
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other  sections  of  the  city.  The.  en-  ^J^laod.  it  has  been  held  in  numerous 
abling  act,  and  the  ordinance  passed  cases  xhat  it  is  a  provision  guarding 
purauant  .tbere^f,  each  defines  the  th^  irights  of  persons  accused  oi 
term  "outdoor  advertising/*  and  pro-'  crime;  and  that  the  rights  of  ttdp- 
vides  that  the  term  "Shall  not  Include  '  erty  of  *other  persorftf  are^' iguarded 
advertising    located    upon    private,     by  other,  clauses  of  the  Constitution 


property  and  relating  exclusively 
to  the  business  conducted  on  such 
property,  or  the  sale  or  rental  there- 
of, or  advertising  in  ox  upoijtthe 
cars  and  stations  of  any  common 
carrier."  If  it  is  unniec^sary  to 
regulate  outdoor  advertising  relat- 
ing to  the  business  conducted  on  the 
property  where  the  advertisem^at  ia 
located,  it  is  not  entirely  clear  why 
it  should  be  necessary  to  regulate 
such  advertising  when  it  does  not 
relate  to  the  business  conducted  on 
such  property ;  but  the  act  affected 
equally  all  persons  ainfularly  sit-* 
uated,  and  in  Horton  v.  Old  Col- 
ony Bill  Posting  C6,  36  R.  1,507,  90. 
AtL  822,  Ann.  Cas.  1916A,  911, 
this  court  held  that  the. Enabling 
Act  and  ordinances  were  each,valid,r 
and  were  not  obnoxious  to  either  the 
Constitution  of  Rhode  Island  (art 
1,  §  10)  or  the  Constitution  of  the 
Umted  States  (art  14  of  Amend- 
ments, §.  1),  as  detpriving  a  person  of 
his  property  without  due  process  of 
law,  nor  as  denying  to  a  defendant 
the  equal .  protection  of  the  laws, 
in  violation,  of  the  14th  Amendment 
of  the  Constitution  of  the  United 
States., 

Said  §  5  operates  alike  u^oh  all 
theaters  in  the  city  of  Providence, 
and  it  can  by  no  means  be  said  to 
baclearjiy  unfaix  or  unr.^asbnitble  jn 
its  provisions  ^plying  to  .theaters  in 
the  cibr-  of  Providence,  Indeed, 
with  the  present  high  price  of 
wages,  it  woi^ld  seem  that  the  re- 
spondent is  fortunate  if  he  cap  ob- 
tain for  $3  a  qualiiied  and  duly  ap-. 
pj^oved  fireguard  to  be  in  attendance. 
on  his  theater  t);iroughout  the  day, 
an4  evening  .performance.  .  ^ 

.  The  respondent V  other,  claims  'of 
unconstitutionality:  in  §  5  have  been 
sufficiently,  answered  in  the  forego- 
ing, We  nuiy  ^dd  that  as  to  article 
1,  §  10,  of  the.Qonstitution  of  Rhod^ 


of  this  state,  or  by  the  provisions 
of  the  Federal  Constitution.  State 
V.  Keeran,  5  R.  I.  497 ;  State  v.  Ar-' 
mono,  29  R.  I.  431,  72  Ati;  216- 
State  ex  rel.  Grant  v.  Rosenkrans, 
30.  R.  I.  374,  76  AtL  491,  19  Ann. 
Cas.  824;  State  v.  HaM  Brewing 
Co.  32  R  I.  56,  78  AtL  499;  East 
Shore  Land  Co.  v.  Peckham,  3S  Tl.  I. 
541/  82  AtL  487.  In  Reynolds  v. 
Randall,  12  R"  I.  522,  the  court  sai* 
tlxat  "grammatically,  the  provisions 
there  seem  to  apply  only  in  favor  of 
persons  accused  of  crime,'*  yet  in 
that  case  the  court  appears  to  give 
if  a  somewhat  broader  application. 
In  my  opinion,  said  §  5  is  not  in- 
valid for  any  of  the  r^sons  urged 
against  it  by  the  respondent 

•  Sweelland,  J.,  disseviting : 
;I;  have  examined  the.  opinion  of 
Mr,  Justice  VJBcent  and  that  of 
Mr.  Justice  Rathbun.  -.  From  such 
examination  it  appears  to  me  that 
the  opinion  of  Mv^  Justice  Vincent 
fails  to  appreciate  the  legal  nature 
of  the  relation  between  a  theater 
licensee  and  a  fire  inspector  which 
has  been  create  by  the  statutory 
provision  in  question;  '\  Particularly 
is  it  to  be  fegtetted  -that  in  a  yltkl 
matter,  involving' public  safety,  the 
majority  should  disregai^d  the  prin- 
ciples heretofore  prevailiilg  in  this* 
state,  by  whicfe  the  Constitulional 
validity  of  statutory  .enactments 
ought  to  be  tested.  Tifie  ifecognltion 
and  application  of  those  prfiiciples 
appear  to  me  to  be  essential  to  the 
preservation  of  the  proper  balance 
between  the  respective  powei-s  and 
functions '  of  those  co-ordinafe  de- 
partments of  our  gtovemment,  the 
general  assembly  and  the  supreme 
court.  .  '  .   . 

.  I  unreservedly  concur  in  the  com- 
prehensive opinion  of  Mr.  Justicef 
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ANNOTATION. 

ConttihirioiMility  of  stetule  cht  ordmance  requirmg  proprietor  of  placo  of 
jnent  to  fiiniiih  fiiM  or  police  proteetion  at  kii  own 

The  validity  of  a  statute  requiriQ£r 
the  owners  oi:  managers  of  theaters  to 
furnish,  at  their  own  expense,  fire  or 
police  protection  during  performances, 
has  apparently  received  consideration 
in  no  case  other  than  the  reported  case 
(O'Neil  V,  Providence  Amusement 

Co.  ante,  1590) .  In  that  case  such  an 
act  is  held  to  be  valid  in  so  far  as  it 
merely  requires  every  person  holding 
a  theatrical  license  to  employ  a  com- 
petent person  to  guard  against  fire  in 
the  theater  to  which  such  license  per- 
tains, but  is  held  to  be  unconstitution- 
al in  so  far  as  it  undertakes  (1)  to  fix 
the  wages  which  a  person  holding  a 
theatrical  license  shall  pay  to  a  person 
employed  by  him  to  guard  against  dan- 
ger by  fire;  (2)  to  forbid  the  discharge 
of  such  person  so  employed  without 
the  consent  of  the  board  of  fire  com- 
missioners; and  (8)  to  forbid  a  reduc- 
tion in  the  wages  of  such  employee 
without  the  consent  of  the  board  of 
fire  commissioners. 

In  a  few  .cases,  however,  ordinances 
of  a  similar  cliaracter  have  been  be- 
fore the  courts^  with  the  result  that 
judicial  opinion  is  apparently  evenly 
divided  as  to  their  validity. 

Thus,  in  Tanneahaum  v.  Rebm 
(1907)  152  Ala.  494,  11  L.B.A.(N.8.) 
700,  126  Am.  St.  Eep.  52,  44  So.  532, 
the  question  was  raised  as  to  the 
authority  of  a  municipality  to  enact 
and  enforce  an  ordinance  providing 
as  follows:  ^It  shall  be  the  duty  of 
the  chief  of  the  fire  department  to 
assign  one  fireman  to  all  performances 
in  any  theater,  said  fireman  to  be  sta- 
tioned at  the  fire  plugs  located  on  the 
stage,  who  shall  be  paid  by  the  man- 
ager, and  whose  duty  shall  be  to  have 
charge  of  the  fire  hose,  and  in  case  of 
fire  to  use  every  effort  to  extinguish 
the  same.  It  shall  also  be  the  duty  of 
said  firemiiB  to  see  that  all  fire  ap- 
paratus is  en  hand,  and  in  veorking 
order,  prior  to  each  performance;  and 
the  said  fireman  is  hereby  clothed  with 
police  authority  to  enforce  all  theater 
ordinances.   Any  violation  of  the  fore- 


going clauses  shall  be  punished  by  a 
fine  of  not  more  than  $50,  or  less  than 
$5."  It  was  held  that  the  cily  had  au- 
thority to  pass  the  ordinance  by  virtue 
of  the  power  given  it  by  the  act  under 
which  it  was  incorporated,  which  pro- 
vided that  liie  general  council  should 
''have  and  exercise  full  police  powers 
within  the  limits  of  the  city  of  Mo- 
bile,^ and,  in  enumerating  the  duties 
of  tJie  general  council,  that  it  should 
also  be  their  duty  **to  prevent  crime 
and  arrest  offenders,  to  protect  the 
rights  of  persons  or  property,  to  guard 
the  public  health,  to  preserve  order." 
In  reaching  this  conclusion  the  court 
said:  *The  ordinance  cannot  be  said 
to  be  unreasonable,  in  that  the  city 
assumes  to  designate  the  man  to  per- 
form the  particular  service,  or  imposes 
the  cost  of  such  service  upon  the  man- 
ager. The  duty  of  protecting  the 
person  or  citizen  from  dangers  of  fire 
in  the  exercise  of  the  police  power 
would  seem  to  carry  with  it  the  right 
to  employ  the  most  effective  means  to 
that  end,  and  this  would  include  the 
right  of  designating  competent  agents 
or  servants  for  the  performance  of 
such  duty.  The  doctrine  as  to  the 
right  of  the  municipality  to  impose 
the  cost  of  the  performance  of  such 
services  by  the  fireman  on  the  manager 
of  the  theater,  as  was  done  in  the  case 
at  bar,  was  upheld  in  the  case  of  New 
Orleans  v.  Hop  Lee  (1901)  104  lau  Wh 
29  So.  214,  and  in  the  case  of  Harrison 
V.  Baltimore  (184S)  1  Gill  (MdL)  264. 
Of  course  such  cost  or  expense  must 
be  fair  and  reasonable.  We  are  of 
opinion  that  the  ordinance  in  question 
was  clearly  within  the  police  power 
of  the  municipality,  and  that  it  is  not 
unreasonable.  The  ordinance  express- 
ly provides  that  th^  manager  shall  pay 
the  fireman  for  the  services  rendered. 
The  suit  was,  therefore,  properly 
brought  in  the  name  of  the  party  per- 
f  ormin^r  the  service.  The  evidence  was 
without  dispute  that  the  services  were 
rendered,  and  that  the  compensatioB 
claimed  was  reasonable.'* 
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So,  IB  Hertford  ▼•  PavMM'  <lf918) 
^  ConnL  412,  87  Atl.  7S6»  Ann.  Ca«. 
1916A,  1188,  wherein  *  steilar  or- 
diiMince  Was  eonsid^Md,  aKiMttfh  it 
wftft  held  that  the  prefniMor  or  ownor 
of  the  partieular  theater  in  qnestlon 
was  not  liable  for  the  wages  of  a  fire- 
man stationed  at  the  theater,  for  the 
reason  that  the  ovdinanee  did  not  ex- 
pressly impose  the  eoot  of  sueh  serv- 
ice on  the  owners  or  mamafers  of 
theaters,  yet  the  eourt  eacpressly  recof^- 
nized  the  right  of  a  municipality  to 
eaaet  an  ordinance  re^oiring  the  at- 
tendance of  a  poHceman  or  fireman  at 
theaters  or  other  places  of  amusement, 
at  the  expense  of  the  owner  or  man- 
agement thereof.  The  court  said: 
''The  ordinance  is  on  its  face  a  propeir 
and  rea8<mable  exercise  of  the  police 
power  of  tiie  city«  It  is,  howeyer, 
strictly  a  police  regulation/.  The  own- 
er Or  manager  of  a  theater  la  given  no 
option  as  to  whether  he  will  or  will 
not  comply  with  it*  Jt  is  a  regulation 
imposed  for  the  heneftt  of  the  pablic, 
and  failure  to  comply  with  it  is  de- 
clared by  the  ordinance  to  be  an 
offense.  We  have  no  doubt  that  the 
city  of  Hartford  has  authority,  under 
its  police  power,  to  exact  from  the 
owner  or  manager  of  a  theater,  for 
every  performance  at  which  a  fireman 
or  policeman  is  required  to  be  in  at- 
tendance, a  fee  equivalent  to  his  pajr, 
and  to  make  the  payment  of  such  fees 
a  condition  of  the  right  to  maintain  a 
place  of  amusement,  and  to  punish  as 
an  offense  the  giving  of  public  per- 
formances without  compliance  with 
such  provision.  Bat  exactions  of  this 
kind,  however  just  and  reasonable, 
are  in  the  nature  of  an  involuntary 
payment  imposed  upon  the  citizen. 
The  intent  to  impose  such  a  burden 
should  be  clearly  expressed  by  the 
legislative  department,  which  alone 
has  power  to  impose  it;  and  such  in- 
tent should  not  first  be  discovered  by 
a  process  of  judicial  construction.  In 
this  case  the  ordinance  does  not  im- 
pose the  cost  of  the  service  on  the 
owners  or  managers  of  theaters.  The 
duty  to  be  performed  by  the  city  em- 
ployees is  the  duty  of  s«fi6iitg'  to  the 
enforcement  of  the  city  otidlnosces  re- 
garding exits  and  fire  escapes,  and  of 


raportiag  to  the 'Chief  of  the  fire  de- 
partment. WlMlliar  meh  a  service 
should  be  paid  for  by  the  city  or  by 
the  owner  of  tlia  ttoater  is  a  matter 
upon  which  reasonable  differeaoes  of 
opinlen  ffeftglit  eidat;  bat»  in  tiieah- 
aence  of  any  cemtractaal  obligation, 
the  expense  must  rest  upon  the  ci^ 
until  its  cemmoa  council^  by  express 
legislation,  imposes  it  on  the  theater 
owner." 

But  in  Chicago  v.  Weber  (1910)  246 
III.  304,  84  L.R.A.(N.S.)  806,  92  N.  E. 
869,  20  Ann.  Gas.  859,  ii  was  held  that 
a  city  ordinance  which  required  every 
proprietor  of  a  theater  to  furnish  at 
its  own  expense  a  fireman  detailed 
from  the  city  fire  department,  whose 
duty  it  should  be  to  attend  every  per- 
formance and  guard  against  fire;  was 
an  unreasonable  exercise  of  the  city's 
police  power,  and  tlicreforh  invalid. 
The  couct  said :  'In  every  building  ixi 
the  city  where  large  numbers  of  people 
are  miployed,  or  where  the  public  gp 
in  crowds*  the  safety  of  those  in  the 
building  would  bo  promoted  by  having 
a  member  of  tlie  fire  department  there, 
and  if  the  cost  of  discharging  the  duty 
to  the  public  who  attend  the  theaters 
may  be  charged  to  the  owner,  the  same 
requirement  may  be  made  of  the  owner 
of  every  other  building  where  the  pub- 
lic are  invited  pr  attend  in  numbers. 
The  city  has  power  to  establish  a  fire 
department,  to  erect  engine  houses 
and  provide  fire  engines  and  other  im- 
plements for  the  prevention  and  extin- 
guishment of  firos,  but  that  duty  is  a 
duty  to  the  public.  If  there  is  power 
to  charge  the  expenses  of  perfcoming 
that  public  duty  to  the  owner  of  a 
theater,  there  is  also  power  to  do  the 
same  thing  with  respect  to  other  own- 
ers, and  the  members  of  the  fire  de- 
partment could  be  parceled  out  and 
stationed  in  private  buildings,  so  that 
practically  the  whole  expense  of  the 
fire  department  would  be  paid  by  in- 
dividuals or  corporations.  If  the  city 
has  authority  to  do  that,  it  could  ac^ 
complish  the  same  result  with  police^ 
men,  who  are  in  tlve  direct  exercise  of 
the  police  power,  and  they  might  be 
stationed  in  every  building  where  dis- 
order or  violation  of  the  law  miglit 
occur,  and  the  expeitsef  bef  changed  to 
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the  owndt;  ThtA  tfaeeity  cannot  ptr- 
•fdrm*  its.  ditties  i»  ttie  public  in  tktut 
way  ia  manifest/' 

Likewise,  in  Weitere  v.  Leeeh  (1840) 
3  Arkr  110^  the  4th  eeotion  of  the 
ameftdatbry.  act  usder  vfimh  the  eity 
of  Little  Koek  was  incorporated  pro- 
vided as  follows:  ''The  said  mayor 
and  aldermen,  or  a  majority  of  them, 
shall  have  full  power  and  authority 
from  time  to  time,  and  at  all  times 
thereafter,  to  hold  a  common  council 
in  said  city  at  such  places  as  they  niay 
deaig^nate^  and  to  make  such  by-laws, 
ordinances,  and  regulations  in  writr 
ing,  not  repugnant  to  the  Constitution 
:and  laws  of  this  state,  and  the  same  to 
enforce,  revoke,  or  alter,  as  to  them 
may  appear  necessary  for  the  good 
order  and  government  of  the  city  and 
the  inhabitants  thereof;  and  to  make, 
limit,  and. impose  reasonable  fines  and 
amercements  for*  all  misdemeanors, 
disorders,  neglects,  and  nuisances 
committed  within  the  limits  of  said 
city,  upon  persons  committing  them 
therein,  and  for  which  t^e  laws  of  the 
state  have  not  provided  an  arnpl^  rem- 
edy." The  8d  section  of  the  same  act 
made  various  proyisions,  all  referring 
especially  to  "the  better  preservation 
of  order  and  the  enforcement  of  the 
laws  of  said  city/'  The  common  coun- 
cil of  the  city  passed  an  ordinance 
which  provided  that  it  should  be  the 
duty  of  the  city  constable  "to  attend 
every  theater^  menagerie,  circus,  ex- 
hibition, and  show  kept,  opened,  or 
exhibited  in  this  city,  on  every  night, 
of  such  exhibition  or  performance,  and 
to  enforce  order  and  suppress  riot  and 
tumult,  for  which  services  he  shall  be 
entitled  to  receive  of  the  owner  or  ex- 
hibitor,, for  each  night  of  his  attend- 
ance, the  sum  of  $2.50/'  Another  or- 
dinance provided  for  the  payment  of  a 
license  fee  of  $20  per  month  by  every 
skew,  theater,  etc.  It  was  held  that 
the  city  possessed  such  legislative 
powers^  Qnly»  as  were  prescribed  by 
its  charter,  and  that  the  ordinance  re^ 
garding  the  payment  of  the  constable's 
salary  by  the  proprietors  of  the  thei^r 
was  not  within  sueh  powers.  The 
court  said:  'That  under  the  charter 
the  corporation  had  power  to  make 
proper  and  reasonable  by-laws^   or* 


dinainces^iUMlTegttltitions  ftfr  the  pres- 
ermtion^.of  tiie  CNoder  and  government 
of  the  city  and  ita  inhabitants  cannot 
be  dk>abted.  But  we  are  at  a  loss  to 
determine  by  what  name  the  imposi- 
tion of  the  $2.60  to  be  paid  to  the  city 
constable  shall  be  called  or  known. 
The  .exhibition  or  performance  men- 
tioned certainly  cannot  be  considered 
as  either  a  misdemeanor  or  disorder,  a 
neglect  or  nuisance;  for  by  the  pay- 
ment of  $20  per  month  the  corporation 
I  had  rendered  it  legal,  and  could  there- 
fore impose  no  fine  or  amercement  un- 
less there  had  been  an  actual  violation 
of  some  known  and  established  law  of 
the  land.  It  cannot  be  considered  as  a 
tax»  because  this  power  is  limited  to 
taxable  property  situate  within  the 
city,  to  a  poll  tax  upon  trading  boats 
vending  produce  and  merchandise  at 
the  landing  of  said  city,  and  to  licens- 
ing dram  shops  or  drinking  eatabliah- 
ments«  We  have-  seen  that  the  object 
of  the  charter  is  the  preservation  of 
good  order  within  the  city,  but  that 
the  power  by  which  this  is  to  be  ef- 
fected Is  not  only  limited,  but  the 
means  by  which  the  funds  are  to  be 
raised  to  meet  the  expense  of  so  doing 
are  expressly  defined  and  pointed  out; 
and  that  the  exercise  of  these  powers 
must  not  only  be  confined  to  snch  ob- 
jects and  purposes  as  are  specially 
defined  in  the  charter,  but  that  they 
must  be  reasonably  exercised.  As 
previously  remarked,  no  objection  is 
raised  to  the  $20  imposed  by  the  first 
ordinance.  But  we  are  at  a  loss  to 
know  by  what  power,  after  authoriaing 
the  exhibition  at  the  theater,  and 
thereby  rendering  it  lawful,  an  addi- 
tional imposition  of  $2.50  for  each 
performance  should  be  ordered  to  be 
paid  to  the  city  eonstjftble  by  the  owner 
or  exhibitor,  who  is  no  party  to  the 
contract, .  and  who  did  not  require  the 
aervices  of  the  constable.  Ia  it  rea- 
sonable? The  tax  of  $20  per  month  is 
$240  per  annum,  and  if  the  perform- 
ance should  continue  during  the  year 
it  would,  add  to  the  emolumenta  of  the 
defendant  in  error  $732.50,  for  which 
the  other  would  derive  no  benefit  or 
consideration.  Suppose  the  corpora- 
tion was  tp  pass  an  ordinance  that  the 
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€lfy  MMtabU-sbottlO  slbbeikd  ^reit^  day 
upon,  eadh  mnd  evevsr  dram :  shop,  #r 
othtr.  drinking  ftstRblMfliinan^  .and 
that  the  owner  or  keeper  thereof 
should  pay  such  constable  $2.50  per 
day  therefor,, would  such  an  ordinance 
be  cpn'sidered  Vithin  the  propter  and 
legitimate-  authority-  of .  the  charter 7 
Would  this  bp  a  reasonable  exercise  of 
power?  If  the  principle  is  a<knitted 
that  under  thb  general  power  of  pro^ 
Tiding  by  ordinances  and  by-laws  for 
the  preservation  of  good  order  within 
the  linolts  of  the  city»  the  corporation 
can  do  thifl^  where,  we  would  inquire. 


is  Ae  limit  t4  tliesr  autUovity  t  They 
mayi  ^th  the  aama  proprifty,  mak^ 
his  doty,  extend  to  jstanding  i^arfi  over 
dram  shops  and  drinkinjj^  establish- 
ments, aad  at  the  stores  of  the  cit- 
izens,  thereby  rendering  those  laws 
and  ordinances  oppressive  ahdinju- 
riouSrVnd^r  the  specious  pretense  of 
suppressing  riot  or  tumult  which 
might  or  might  not  take  place.  It  can- 
not be  consiilered  as  a  fee  to  the  city 
constable  for  services  performed,  but 
an  ihditect  tax  levied  upon  the  plain** 
tiff  in  error,  in  contravention  of  the 
powers  of  the  charter.**         W.  P.  F. 


'  - 


,      BE  ESTATE  OF  OWEN  J.  EVANS.  Deceased:    . 
.  ■  ■  TAMAZINE  M.  EVAKS. .  AlE)pt«  ' ', 

MINNEAPOLIS  TRUST  COMPANY  etal,  Respts. 

MARK  M.  EVANS  et  al.,  Appts., 

.  V.  • 

TAMAZINE  M.  EVANS  0t  al.,  BMpta.  ■ 

(— Minn. —,  177  N.  W.  126.) 

Win  — -  effect  of  gnbsequent  long-term  lease. 

1.  The  testator^  after  making  hi3  will»  whereby  he  devised  the  greater 
portion  of  his  property  in  trust,  made  an  enfonoeable  contract  to  lease,  for 
one  hundred  years  a  portion  of  the  ^aroperty  devised  in  trusty  with  an 
option  in  the  lessee  to  purchase  within  ten  yeairS/  Ft  is  h^  that  this  con^ 
tract* did  not  revoke  the  wHl  by  implication  of  law;  and  that  the  trusts  can 
be  carried  out  in  substantially  the  manner  directed  by  the  will. 

[See  note  ^m  ihie  question  beffimiing  on  page  1688.]    ^ 


Election  —  by  widow  —  rights  under 

will  and  statute. 

2.  The  widow  was  not  put  to  a  statu- 
tory election  by  Gen.  Stat.  1918,  §  7239, 
which  refers  to  the  will  of  a  parent, 
for  the  testator  was  not  a  parent ;  but 
if  the  devise  in  trust  was  not  intended 
to  be  additionalto  the  statutory  one 
third,  she  was  required  to  elect.  Un- 
der the  statute  a  gift  to  the  wife  is  not 
treated  as  additional  to  the  statutory 
right  unless  it  clearly  appears  from 
the  will  that  such  was  the  testator's 
intent.  It  did  not  so  appear  and  the 
vi^idow  was  put  to  an  electiop. 


—  devise  of  Income. 

3.  The  statute  (Gen.  Stat.  1918,  § 
7239)  provides  that  **no  devise  or  be- 
quest to  a  surviving  spouse  shall  be 
treated  as  adding  to  the  right  or  in- 
terest .secured  to  such  survivor,  .  .  . 
unless  it  clearly  appears  from  the  con- 
tents of  the  will  that  such  was  the  tes- 
tator's intent."  A  devise  to  a  trustee, 
for  the  benefit  of  the  surviving  spouse, 
out  of  which  a  substantial  income  was 
to  be  paid,  not  intended  by  the  testa- 
tor to  be  additional  to  the  statutory 
right,  puts  the  spouse  to  an  election  as 
If  thie  devise  had  been  dhrect. 
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Appeals  by  the  widow  and  naiduary  davkwiBB  ^,  OlMn  Ji  Bvaafl»  de» 
ceased,  from  a  deeree  of  the  Distrtet  Covrt  for  Hnmeptar  Gmvmbf  (Fiah^  J.)« 
construing  the  wiH  of  deceased.  Affirmed  on  ttpjpeat  at  widl^.  lUvwaii 
on  appeal  of  the  devisees. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Francis  R  Hart,  for  appellant  May  v.'Sherrard,  115  Va.  617,  7^  S, 
T.  M.  Evans :  E.  1026,  Ann.  Cas.  1M5*,  1181 ;  Plant 


The  fourth  subdivision  of  the  will, 
devising:  the  Angrlesey  property  to  the 
Minneapolis  Trust  Company,  wa^  re^ 
voked  by  the  sabeeqneat  contract 
granting  lease,  with  option  to  pur- 
chase, to  the  Paust  Investment  Com- 
pany. 

Swan  V.  Hammond,  138  Mass.  45, 
52  Am.  Rep.  255;  Re  McLarney,  153  N; 
Y.  416,  60  Am.  St.  Rep.  664,  47  N.  E. 
817;  Brown  v.  Clark,  77  N.  Y,  369; 
Booth's  Will,  40  Or.  154,  61  Pac.  1135, 
66  Pac.  710;  Fransen's  Will,  26  Pa. 
202;  Hulett  ▼.  Carey,  6^  Minn.  327,  34 
L.R.A.  384,  61  Am.  St.  Rep.  419,  69  N. 
W.  31;  Donaldson  v.  Hall,  106  Minn. 
602,  20  L.R.A.(N.S.)  1073,  180  Am.  St. 
Rep.  621,  119  N.  W.  219,  16  Ann.  Cas. 
541. 

At  common  law  any  alteration  in  the 
estate  inconsistent  with  the  disposi* 
tions  made  thereof  in  the  will  was  a 
revocation. 

4  Kent,  Com.  628;  Bosley  ▼.  Wyatt, 
14  How.  390,  14  L.  ed.  468;  Newport 
Waterworks  Co.  v.  Sisson,  18  R.  I.  411, 
28  Atl.  336;  Sparrow  v.  Hardcastle^ 
3  Atk.  799,  26  Eng.  Reprint,  1256;  Re 
Dowd,  58  How.  Pr.  107;  Woerner,  Ad*- 
ministration,  p.  88;  Walton  v.  Walton, 
7  Johns.  Ch.  258,  11  Am.  Dec.  466; 
Tebbott  V.  Voales,  6  Sim.  40,  58  Eng. 
Reprint,  510;  Cogdell  t.  Widow,  3  & 
C.  Eq,  (3  DesSMss.)  346;  Dister  v. 
Dister,  3  Lev.  108,  83  Eng.  Reprint, 
601;  Bullin  v.  Fletcher,  1  Keen,  369, 
48  Eng.  Reprint,  348;  Ballard  v.  Car- 
ter, 5  Pick.  112,  16  Am,  Dec.  377;  Ben- 
nett V.  Tankerville,  19  Ves.  Jr.  178,  34 
Eng.  Reprint^  484;  Brydges  v.  Chandos, 
2  Ves.  Jr.  434,  30  Eng.  Reprint,  710; 
Williams  v.  Owens,  2  Ves.  Jr.  595,  30 
Eng.  Reprint,  794;  Donaldson  v.  Hall, 
lOG  Minn.  502,  20  L.R.A.(N.S.)  1073, 
130  Am.  St.  Rep.  621,  119  N.  W.  219, 
16  Ann.  Cas.  541;  Graham  v.  Burch, 
28  Am.  St.  Rep.  357,  and  note,  47  Minn. 
171,  49  N.  W.  697;  Sprague  v.  Moore, 
125  Mich.  857,  84  N.  W.  293 ;  Newport 
Waterworks  v.  Sisson,  18  R.  I.  411,  28 
Atl.  336. 

The  devise  of  the  Anglesey  property 
to  the  Minneapolis  Trust  Company 
was  necessarily  a- specific  devise,  suh- 
ject  to  ademption. 


V.  Donaldson,  39  A^p.  D.  €.  192; 
Kaiser  ▼.  Brandenburg^,  16  App.  D.  C. 
810;  King  v.  Sh«ftiQr,  S  Leigh,  S14; 
fioston  Safe  Deposit  k  T.  C«.  v.  Plimi- 
mer,  142  Mass.  257, 8  N.  E.  51;  Georgia 
Iniinpary  v.  Jones,  37  Fed.  750,  39 
Eng.  Reprint,  260;  Newbold  ▼.  Road- 
knight,  1  Russ.  &  M.  677,  39  Eng. 
Reprint,  260;  Tamlyn,  492,  48  Eng. 
Reprint,  196;  Page  v.  Leapingwell, 
18  Ves.  Jr.  463,  34  Eng.  Reprint, 
392,  11  Revised  Rep.  234;  40  Cyc. 
1914;  Williams  v.  Owens,  2  Ves.  Jr. 
601,  30  Eng.  Reprint,  797;  Walton  v. 
Walton,  7  Johns.  Ch.  268,  11  Am.  Dec. 
456;  Coulson  v.  Holmes,  5  Sawy.  279, 
Fed.  Cas.  No.  8,274. 

The  specific  devise  of  the  Anglesey 
building  being  revoked,  and  the  option 
to  purchase  not  having  been  exercised 
during  the  li/e  of  the  testator,  it  de- 
scends to  the  widow  and  heir  as  in- 
testate property. 

Kerr  v.  Day,  14  7k.  114,  53  Am.  Dec. 
526;  Melin  v.  Woolley,  103  Minn.  498, 
22  L.R.A.(N.S.)  5»,  115  N.  W.  654, 
946;  Johnson  v.  Holifield,  82  Ala.  123, 
2  So.  768;  2  Woerner,  Administration, 
§  437;  Smith  v.  Loewenstein,  50  Ohio 
St.  346,  34  N.  E.  159;  Rockland-Rock- 
port  Lime  Co.  v.  Leary,  208  N.  Y.  469, 
L.R.A.1916F,  862,  97  N.  E.  48,  Aim. 
Cas.  1913B,  62;  Ness  v.  Davidson,  49 
Minn.  469,  52  N,  W.  46. 

The  provision  for  Mrs.  Evans  in  the 
fourth  clause  of  the  will  is  a  bounty, 
and  not  in  lieu  of  dower. 

40  Cyc.  1971;  Van  Arsdafte  t.  Van 
Arsdale,  26  N.  J.  L.  404;  4  Kent,  Com. 
p.  54;  Re  Gotzian,  34  Minn.  159,  57 
Am.  Rep.  43,  24  N.  W.  920;  McGowan 
v.  Baldwin,  46  Minn.  477,  49  N.  W. 
251;  1  Jarman,  Wills,  5th  ed.  p.  458; 
Konvalinka  v.  Schlegel,  104  N.  Y.  125, 
58  Am.  Rep.  494,  9  N.  E.  868;  Wood 
V.  Wood,  5  Paige,  596,  28  Am.  Dec. 
451;  Re  Smith,  1  Misc.  269,  22  N.  Y. 
Supp.  1067;  2  Story,  Eq.  Jur.  §  1088; 
French  v.  Davies,  2  Ves.  Jr.  575,  30 
Eng.  Reprint,  783;  Sherman  v.  Lewis, 
44  Minn.  10&  46  N.  W.  318;  Nester  v. 
Nester,  68  Misc.  207,  118  N.  Y.  Supp. 
1009,  124  N.  Y.  Supp.  974;  Bentley  v. 
Bentley,  112  Iowa,  626,  84  N.  W.  676; 
Kinsey  v.  Woodwrd,  8  Hanr.  (DeL) 
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469;  Saaford  ▼.  Jackson,  10  Paige,  266; 
Fuller  V.  Yates,  8  Paige,  326;  Baldwin 
▼.  Zien,  117  Minn,  178,  134  N.  W.  498. 

Messrs.  Lancaster  &  Simiison,  for 
respondent  Trust  Company: 

The  execution  of  the  contract  for 
lease  and  option  to  purchase  does  not 
work  a  revocation. 

1  Jarman,  Wills,  6th  ed.  162;  40  Cyc. 
1208;  Donaldson  ▼.  Hall,  106  Minn. 
602,  20  L.RJl.(N.S.)  1073,  130  Am.  St. 
Hep.  621,  119  N.  W.  219,  16  Ann.  Cas. 
641;  Hoitt  v.  Hoitt,  63  N.  H.  475,  66 
Anu  Rep.  530,  3  Atl.  604;  Lefebvre's 
Estate,  100  Wis.  192,  75  N.  W,  971 ;  2 
Underhill,  Wills,  971;  Wagstaff  v. 
Marcy,  26  Misc.  121,  54  N.  Y.  Supp. 
1021;  Hall  v.  Bray,  1  N.  J.  L.  212; 
Benson's  Estate,  209  Pa.  108,  68  Atl. 
136;  Templeton  v.  Butler,  117  Wis. 
466,  94  N.  W.  306;  Ostrander  v.  Davis^ 

111  C.  G.  A.  636,  191  Fed.  156;  Watson 
V.  McLench,  67  Or.  446,  110  Pac.  482, 

112  Pac.  416;  Page,  Wills,  §  279; 
Slaughter  v.  Stephens,  81  Ala.  418,  2 
So.  145;  Be  Kelleher,  140  Minn.  409, 
168  N.  W.  586. 

Mr.  L.  F.  I^mmers,  for  appellants 
and  respondents  Mark  M.  Evans  et  al. : 

The  construction  of  the  will  that  the 
intent  of  the  testator  was  to  bequeath 
to  his  surviving  spouse  the  $200  per 
month  bountr*  in  addition  to  her  right 
or  interest  secured  by  statute,  was  er* 
ror. 

Connelly  v.  McMahon,  122  Minn. 
113,  142  N.  W.  16;  Howe  Lumber  Co. 
V.  Parker,  105  Minn.  312,  117  N.  W. 
519;  White  v.  White,  16  N.  J.  L.  202, 
81  Am.  Dec.  282;  Van  Arsdale  v.  Van 
Arsdale,  26  N.  J.  L.  404;  Brokaw  v. 
Brokaw,  41  N.  J.  Eq.  304,  7  Atl.  414, 
40  Cyc.  1959,  1963;  Farmington  Sav. 
Bank  v.  Curran,  72  Conn.  34%  44  Atl. 
473;  Damuth  v.  Lee,  163  N.  Y.  478,  57 
N.  E,  743 ;  Washburn  v.  Van  Steenwyk, 
32  Minn.  836,  20  N.  W.  324;  Sherman 
v.  Lewis,  44  Minn.  107,  46  N.  W.  318 ; 
Story,  Eq.  Jur.  §  1075;  Sullivan  v. 
MeCann,  18  N.  Y.  S.  R.  8M,  2  N.  Y. 
Supp.  198;  Ashelfi)rd  v.  Chapman,  81 
Kan.  812, 106  N.  £.  634;  Geiger  v.  Bit- 
zer.  80  Ohio  St.  65,  22  L.R.A.(N.S.) 
285,  88  N.  E.  134,  17  Ann.  Cas.  151; 
Cunningham's  Estate,  137  Pa.  621,  21 
Am  St.  Rep.  901,  20  Atl.  714. 

No  part  of  testator's  will  was  re- 
vfiked  on  account  of  the  giving  of  the 
contract  for  a  lease  ai^  an  option 
to  purchase  the  Anglesey  pr<^er^^ 
which  contract  was  given  after  the 
^irill  was  made* 

40  Cyc.  1206 ;  Donaldson  v.  Hall,  106 
Minn.  602,  20  L.R.A.(N.S.)  1073,  130 
8  A.L.R.— 103. 


Am.  St.  Rep.  621,  119  N.  W.  219,  16 
Ann.  Cas.  641 ;  Hoitt  v.  HoiU,  63  N.  H. 
475,  56  Am.  Rep.  530,  3  Atl.  604;  1 
Schouler,  Wills,  §  427;  Re  Lefebvre's 
Estate,  100  Wis.  192,  75  N.  W.  971; 
Barney  v.  May,  135  Minn.  299,  160 
N.  W.  790. 

DibelU  J.,  delivered  the  opinion  of 
the  court: 

By  his  will  Dr.  Owen  J.  Evans,  of 
Minneapolis,  after  making  a  num- 
ber of  unimjportant  bequests,  de- 
vised all  of  his  property  to  the  Min- 
neapolis Trust  Company »  in  trust, 
to  pay  from  the  rents  and  profits 
$200  per  month  to  his  wife  during 
her  life;  and  upon  her  death,  with 
unimportant  exceptions,  the  prop- 
erty remaining  was  to  be  sold  and 
the  proceeds  distributed  among  his 
collateral  blood  relatives.  After  mak- 
ing his  will,  he  made  a  contract  for 
a  lease  of  certain  property  in  Min- 
neapolis, which  was  the  principal 
portion  of  the  property  devised  in 
trust,  for  one  hundred  years,  and  in 
this  contract,  which  was  binding 
upon  both  parties,  gave  the  lessee 
the  option  to  purchase  at  any  time 
within  ten  years  at  a  stated  price. 
The  probate  court  held  that  the 
making  of  this  contract  did  not  re* 
voke  the  will ;  that  the  gift  of  $200 
per  month  to  Mrs.  Evans  was  not 
additional  to  her  statutory  right; 
and  that  she  was  put  to  an  election. 
On  her  appeal  to  the  district  court 
it  was  held  that  the  making  of  the 
contract  did  not  revoke  the  will; 
that  the  gift  of  $200  per  month  dur- 
ing her  life  was  additional  to  her 
statutory  one  thurd,  and  she  was  not 
put  to  an  election ;  and  that  the  gift 
of  $200  per  month  was  a  charge 
upon  the  remaining  two  thirds. 
Mrs.  Evans  appeals  from  the  decree, 
and  the  residuary  devisees  appeal. 
The  arguments  of  counsel  groui^ 
themselves  about  these  three  ques- 
tions : 

(1)  Whether  the  contract  for  a 
lease,  with  the  option  to  the  lessee 
to  purchase,  revoked  the  will  by  im- 
plication of  law. 

(2)  If  it  did  not,  whether  Mrs. 
Evans  was  put  to  an  election;  and 
this  depends  upon  whether  the  gift 
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of  $200  per  month  was  additional 
to  the  statutory  one  third  given  her 
by  statute. 

(3)  Involved  in  the  preceding 
question  is  the  question  whether  the 
statute  (Gen.  Stat.  1913,  §  7239), 
which  provides  that  a  devise  to  the 
wife  shall  not  be  deemed  additional 
to  her  statutory  interest  unless  it 
clearly  appears  from  the  will  that 
such  was  the  intent  of  the  testator, 
applies  when  the  devise  is  to  a  trus- 
tee for  the  wife's  benefit,  and  not 
directly  to  her. 

1.  Dr.  Evans  died  on  October  17, 
1916.  His  will  was  dated  November 
11, 1914.  He  then  owned  a  property 
in  Minneapolis  known  as  the  Angle- 
sey Building,  subject  to  a  mortgage 
of  $36,500.  This  property  was 
worth  something  like  $100,000,  and 
was  the  principal  part  in  value  of 
his  estate.  He  owned  a  quarter  sec- 
tion in  Cass  county  and  some  lands 
in  other  states,  found  by  the  court  to 
be,  all  together,  of  the  value  of  $14,- 
000.  The  value  of  his  personal  es- 
tate was  small.  He  bequeathed  to 
various  of  his  relatives  articles  of 
personal  property  of  no  considerable 
value,  and  not  in  controversy  here. 
He  devised  the  residue  of  his  prop- 
erty to  the  Minneapolis  Trust  Com- 
pany, in  trust.  It  was  directed  to 
sell  the  property  devised,  except  the 
Anglesey,  and  apply  the  proceeds  in 
reduction  of  the  $36,500  mortgage ; 
to  lease  the  Anglesey,  and,  after  the 
payment  of  insurance,  taxes,  and  in- 
terest, to  pay  $200  per  month  to 
Mrs.  Evans  during  life,  and  apply 
the  rest  in  reduction  of  the  encum- 
brance; and,  after  the  payment  of 
the  encumbrance^  to  invest  and  re- 
invest and  hold  as  a  part  of  the  trust 
fund.  Upon  the  death  of  Mrs.  Evans 
the  Anglesey  was  to  be  sold  and  the 
proceeds  divided  among  the  testa^ 
tor's  nephews  and  nieces  and  griuid* 
nephews  and  graindnieces.  We  omit 
mention  of  some  of  the  provisions 
of  the  will^  not  material  nere,  and 
refer  to  them  in  the  connection  in 
which  they  are  important. 

On  September!  16, 1916,  Dr.  Evans 
made  a  contract  with  the  Benjamin 
A.    Paust    Company    whereby    he 


agreed  to  lease  the  Anglesey  for 
one  hundred  years  at  an  annual 
rental  of  $6,600,  the  lessee  to  pay 
taxes,  insurance,  and  repairs.  The 
lessee  was  to  erect  an  additional 
building  on  the  property,  to  cost  not 
less  than  $4,000,  within  three  years, 
and  to  further  improve  the  property 
within  ten  years  at  an  additional 
cost  of  not  less  than  $8,000.  The 
option  was  given  the  lessee  to  pur- 
chase within  ten  years  for  $110,000. 
If  the  purchase  was  made,  enough 
cash  was  to  be  paid  to  discharge  the 
$36,500  mortgage;  and  the  balance 
was  to  be  secured  by  a  6  per  cent 
mortgage,  running  for  twenty-five 
years,  with  the  option  to  i;>ay  at  any 
time  after  the  death  of  Dr.  Evans 
and  his  wife. 

After  the  death  of  Dr.  Evans,  his 
executor  executed  a  lease  in  con- 
formity with  the  contract,  in  which 
Mrs.  Evans  joined,  and  it  was  ap- 
proved by  the  probate  court. 

The  claim  of  Mrs.  Evans  in  this 
court,  as  in  the  court  below,  is  that 
the  making  of  this  contract  revoked 
the  will,  and  that  she  took  the  whole 
estate  as  sole  heir«  The  prolMite 
court,  and  the  district  court  on  ap- 
peal, found  against  her. 

It  was  the  common-law  doctrine 
that  land  not  owned  by  the  testator 
at  the  time  of  his  will,  and  continii- 
ouidy  owned  by  him  thereafter  un- 
til his  death,  did  not  pass  by  a  de- 
vise of  it^  'The  law  requires  that 
the  same  interest  which  the  testa- 
tor had  when  he  made  the  will 
should  continue  to  be  the  same  in- 
terest, and  remain  unaltered  to  his 
death.  The  least  alteration  in  that 
interest  is  a  revocation.''  4  Kent, 
Com^  629.  By  consequence  a  con- 
veyance of  the  land  devised  operated 
as  a  revocation  of  the  will.  It  was 
said  in  such  a  case  that  there  was 
a  revocation  by  implication  of  law 
because  of  the  alteration  of  the  es- 
tate. The  strict  rule  that  the  least 
alteration  in  the  esti^  c^  the  tes- 
tator revoked  the  will,  founded  in 
part  on  the  common-law  conception 
of  seisin,  on  which  English  real 
property  law  was  bottomed,  and  the 
necessity  of  livery  to  a  conveyance^ 
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led  to  bewUderiiig  refinements  and 
confusing  distinctions,  often  bring- 
ing absurd  and  harsh  results  of 
which  the  English  judges  com- 
plained; but  the  rule  persisted.  1 
Jarman,  WiUs,  161 ;  Page,  Wills,  §§ 
278,  279;  1  Redf,  WiUs,  331-342;  1 
Woerner,  Administration,  103;  1 
Schouler,  Wills,  §427 ;  4  Kent,  Com. 
528;  Gardner,  Wills,  246;  Rood, 
Wills,  §§  366  et  seq. ;  30  Am,  &  Eng. 
Enc.  Law,  652 ;  40  Cyc.  1205 ;  Lang 
V.  Vaughn,  137  Ga.  671,  40  LJI.A. 
(N.S.)  553,  74  S.  K  270,  Ann.  Cas. 
1913B,  56;  American  Trust  &  £kg. 
Co.  V.  Balfour,  138  Tenn.  38o, 
L.R.A.1918D,  538,  198  S.  W.  70, 

By  statute,  1  Vict.  chap.  26 
(1837),  the  doctrine  of  inaplied  revo- 
cation was  abolished.  Section  19 
provided  ^'that  no  will  shall  be  re- 
voked by  any  presumption  of  inten- 
tion on  the  ground  of  an  alteration 
in  circumstances.''  Section  23  pro- 
vided that  no  conveyance  made  after 
the  execution  of  a  will  should  pre- 
vent its  operation  with  respect  of 
the  estate  or  interest  the  testator 
should  have  power  to  dispose, of  by 
will  at  the  time  of  his  death/  Sec- 
tion 24  provided  that  every  will 
should  be  construed  with  reference 
to  the  property  mentioned  in  it  to 
speak  and  take  effect  as  if  executed 
immediately  prior  to  the  testator's 
death,  unless  a  contrary  intention 
appeared.  Some  of  the  states  have 
statutes  similar  to  those  mentioned. 
Some  others,  as  may  be  noted  from 
the  authorities  cited  above,  reach 
much  the  same  result  without  the 
aid  of  a  specific  statute. 

We  have  no  statute  following  §  19 
or  §  23  of  the  English  statute.  We 
have  a  statute  which  provides  that 
every  devise  of  land  shall  convey  all 
the  estate  of  the  testatiMr  unless  it 
a^ppears  by  the  will  that  he  intended 
a  lesser  estate.  Gen.  Stat.  1913,  § 
7263.  This  statute  is  easily  refer- 
able to  the  quality  of  the  estate 
i:ransfeFred,  so  that,  for  instance,  a 
fee  may  pass  though  heirs  or  a»- 
&igns  or  others  than  the  devisee  are 
not  mentioned,  and  so  to  refer  to  the 
construction  of  the  will,  rather  than 
to  bmr  on  the  question  of  implied 
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revocation.  See  Re  Oertle,  34  Minn. 
173,  178,  57  Am.  Rep.  48,  24  N.  W. 
924;  Gleason  v.  Fayerweather,  4 
Gray,  348;  Burlingham  v.  Belding, 
21  Wend.  463.  But  in  Lefebvre  s 
Estate,  100  Wis.  192,  75  N.  W.  971, 
such  .a  statute  was  considered  to 
bear  on  implied  revocation.  Anoth- 
er statute,  resembling  §  24,  provides 
that  property  acquired  by  the  testa- 
tor after  the  making  of  his  will  shall 
pass  as  if  possessed  by  him  when  he 
made  it,  unless  a  different  intention 
manifestly  and  clearly  appears  from 
the  will.  Gen.  Stat.  1913,  §  7264. 
This  statute  is  not  in  harmony  with 
the  theory  upon  which  the  common- 
law  revocation  by  alteration  of  es- 
tate was  based. 

The  statute  which  defines  the  dif- 
ferent methods  of  express  revoca- 
tion provides  that  "nothing  in  this 
section  shall  prevent  the  revocation 
implied  by  law  from  subsequent 
change  in  the  condition  or  circum- 
stances of  the  testator."  Gen.  Stat. 
1913,  §  7256.  This  has  been  con- 
strued to  adopt  the  common-law  doc- 
trine of  implied  revocation,  whether 
by  change  of  status  or  by  alteration 
of  estate.  Graham  v.  Burch,  •  47 
Minn.  171,  28  Am.  St.  Rep.  339,  49 
N.  W.  697 ;  Hulett  v.  Carey,  66  Minn. 
327,  34  L.R.A.  384,  61  Am.  St.  Rep. 
419,  69  N.  W.  81 ;  Donaldson  v.  Hall, 
106  Minn.  502, 20  L.R.A.(N.S.)  1073, 
130  Am.  St.  Rep.  621, 119  N.  W.  219, 
]  6  Ann.  Cas.  541.  In  the  latter  case 
it  is  said  that  "the  tendency  of  the 
reported  cases  has  been  to  restrict, 
rather  than  enlarge,  its  scope.'' 

The  rule  is  general  that  a  convey- 
ance of  property  devised  revokes 
the  will  wholly  or  pro  tanto,  in  the 
sense  that  the  will  cannot  operate 
upon  property  conveyed  after  its  ex- 
ecution. This  is  but  the  statement 
of  a  truism.  i 

There  is  ample  authority  for  hold- 
ing under  the  common-law  rule  that 
a  contract  for  the  conveyance  of  real 
property,  whereby  the  vendee  takes 
the  equitable  title,  and  the  vendor 
retains  the  legal  title  as  security  for 
the  unpaid  purchase  money,  ^^rates 
as  an  implied  revocation.  J^nnett 
v.  Tankerville,  19  Ves.  Jr.  170,  84 
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Eng.  Reprint,  482 ;  Gale  v.  Gale,  21 
Beav.  349,  52  Eng.  Reprint,  894; 
Walton  V.  Walton,  7  Johns.  Oh.  258, 
11  Am.  Dec.  456;  Donohoo  v.  Lea, 
1  Swan,  119,  55  Am.  Dec.  725;  Re 
Bemhard,  134  Iowa,  603,  12  L.R.A. 
(N.S.)  1029,  112  N.  W.  86.  It  does 
not  seem  that  a  mere  lease  necessa- 
rily had  such  effect.  Hodgkinson  v. 
Wood,  Cro.  Car.  23,  79  Eng.  Reprint, 
625;  Lamb  v.  Parker,  2  Vem.  495, 
23  Eng.  Reprint,  917;  Brady  v. 
Brady,  78  Md.  461,  28  Atl.  515. 

Counsel  relies  upon  Bosley  v. 
Wyatt,  14  How.  390,  14  L.  ed.  468, 
as  holding  that  a  lease  coupled  with 
an  option  in  the  lessee  to  purchase 
is  a  revocation.  There  the  testator 
and  his  lessee  agreed  upon  a  pur- 
chase price,  and  a  portion  was  paid 
in  cash.  A  lease  was  given  for  nine- 
ty-nine years,  renewable  forever,  at 
a  ground  rent  equivalent  to  interest 
on  the  unpaid  price,  and  with  the 
right  in  the  lessee  to  extinguish  it 
by  the  payment  of  the  unpaid  por- 
tion of  the  purchase  price.  This 
was  said  to  be  a  common  form  of 
contract  in  Maryland,  from  which 
the  case  comes,  and  nearly  to  have 
superseded  the  old  form  of  contract 
for  a  conveyance  or  a  bond  for  deed. 
The  lease  and  option  were  held  the 
equivalent  of  a  contract  of  sale,  and 
therefore  to  effect  a  revocation.  We 
do  not  minimize  the  force  of  the 
argument  based  on  this  case,  nor  the 
force  of  the  decision  in  Newport 
W^aterworks  v.  Sisson,  18  R.  I.  411, 
28  Atl.  336,  which  is  cited  in  connec- 
tion with  it. 

Th^  lease  and  option  given  by  Dr. 
Evans  did  not  take  his  legal  title. 
The  lessee  acquired  a  chattel  real, 
the  lease,  and  an  option  to  purchase 
the  reversion,  for  which  there  was 
a  consideration ;  but  it  took  no  equi- 
table estate  in  fee,  as  in  the  case  of 
a  contract  of  sale.  There  was  no 
conversion  of  real  property  into  per- 
sonalty. The  other  real  property, 
which  was  a  part  of  the  trust,  and 
found  to  be  worth  $14,600,  and 
which  was  to  be  used  in  protecting 
the  Anglesey,  was  not  disturbed. 
The  trust  can  be  carried  out  in  sub- 
stance as  the  will  directs.    All  the 


purposes  which  Dr.  E!vans  had  in 
view,  and  all  the  provision  he  chose 
to  make  for  Mrs.  Evans,  and  all  the 
benefits  which  he  wished  to  give  his 
collateral  blood  relatives,  can  be 
given  effect.  See  Forney's  Appeal, 
161  Pa.  209,  28  Atl.  1086 ;  Connecti- 
cut  Trust  &  S.  D.  Co.  v.  Chase,  75 
Conn.  683,  55  Atl.  171.  Under  the 
circumstances  recited  the  law  should 
not  imply  a  revocation.     That  Dr. 

Evans,  when  he  wiii-^«ect  •f 
gave  the  lease  *and  ■nb.eQuemt  !•«»- 
option,  had  in  mind  *•'"  ^*— ' 
revoking  his  will,  or  changing  the 
provisions  of  the  trust,  is  not  to  be 
thought.  The  law  should  not  give 
that  effect  through  the  doctrine  of 
implied  revocation.  By  considering 
the  land  as  passing  in  trust,  subject 
to  the  benefits  and  burdens  which 
attach  because  of  the  lease  and  the 
option,  the  will  is  easily  given  the 
substantial  effect  which  Dr.  Evans 
wished. 

It  may  be  noted  that  some  cases 
refuse  to  apply  the  doctrine  of  an 
implied  revocation  by  a  subsequent 
contract  of  sale  when  thereby  the 
apparent  intention  of  the  testator  is 
thwarted.  Stender  v.  Stender,  181 
Mich.  648, 148  N.  W.  255 ;  Kirsher  v. 
Todd,  195  Mich.  297, 162  N.  W.  129; 
Lefebvre's  Estate,  100  Wis.  192,  75 
N.  W.  971.  And  so  in  case  of  a 
deed  subsequent  to  the  will.  Bills  v. 
Putnam,  64  N.  H.  554,  15  AtL  138; 
Forney's  Appeal,  161  Pa.  209,  28 
Atl.  1086;  Connecticut  Trust  &  S. 
D.  Co.  V.  Chase,  76  Conn.  683, 56  Atl. 
171.  And  see  Miller  v.  IQossner, 
135  Minn.  377, 160  N.  W.  1025,  We 
do  not  discuss  these  cases,  nor  need 
we  decide  what  the  holding  should 
be  if  there  had  been  a  contract  of 
sale  vesting  the  equitable  title.  We 
limit  our  decision  to  a  holding  that 
the  execution  of  the  lease  contain- 
ing the  option  of  purchase  did  not 
revoke  the  will  nor  prevent  the  car- 
rying out  of  its  trusts. 

2.  Failing  in  her  claim  that  the 
-will  was  revoked  by  implication  of 
law;  Mrs.  E}vans  contends  that  the 
trust  devise  is  additional  to  her  stat- 
utory one  third ;  that  she  is  not  put 
to  an  election  between  the  will  and 
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the  provision  of  the  statute;  and 
that  she  takes  her  statutory  one 
third  with  the  $2,400  annuity 
charged  on  the  remaining  two 
thirds.  The  district  court  held  with 
her. 

Mrs.  Evans  is  not  put  to  an  elec- 
tion within  six  months  by  Gen*  Stat. 
1913,  §  7239,  which  refers  to  a  case 
where  "the  will  of  a  deceased  par- 
ent makes  provision  for  a  surviving 
"       ^,      ^  spouse  in  lieu  of  the 

wilTowJISSt.  nghts  in  his  estate 
SialSer"  secured  by  statute," 

for  Dr.  Evans  was 
not  a  parent.  Radl  v.  Radl,  72  Minn. 
81,  75  N.  W.  Ill;  Tracy  v.  Tracy, 
79  Minn,  267,  82  N.  W.  635;  Mech- 
ling  V.  McAllister,  135  Minn.  357, 
L.R.A.1917C,  504,  160  N.  W,  1016. 
But  unless  that  given  by  the  will 
was  intended  as  additional  to  that 
given  by  statute,  she  must  elect  Re 
Gotzian,  34  Minn.  159,  57  Am.  Rep. 
43,  24  N.  W.  920. 

The  earlier  statute  was  that  when, 
any  lands  wete  devised  to  a  woman^ 
or  other  provision  made  for  her  in 
the  will  of  her  husband,  she  must 
make  her  election  whether  she  would 
take  the  lands  deviled  or  the  pro* 
visions  made  in  the  will;  but  she 
could  not  have  both  unless  it  plainly 
nppeared  by  the  will  to  have  been 
so  intended  by  the  testator.  Gen. 
Stat.  1866,  chap.  48,  §  18.  .  This  pro- 
vision was  repealed  by  Laws  1875, 
chap.  40,  which  abolished  dower,  and 
provided  an  estate,  of  inheritance  in 
lieu  thereof.  This  left  applicable 
the  common-law  nile,  which  ^Jvas 
that  the  widow  .was  entitled  to  both 
dower  and  the  provision  made  in  the 
will  unless  it  plainly  appeared  from 
the  will  not  to  have  been  so  intended. 
Re  Gotzian,  supra;  McGowan  v. 
Baldwin,  46  Minn.  477,  49  N.  W.  251. 
It  so  continued  until  Laws  .1893, 
chap.  116,  §  5,  when  there  was  added 
a  provision,  ik)w  appeai'ing  in  Gen, 
Stat.  1913,  §  7239,  in  the  foUowing 
language:  "And  no  devise  or  be- 
quest to  a  surviving  spouse  shall  be 
treated  as  adding  to  the  right  or  in- 
terest secured  to  such  survivor  by 
statute   unless    it   clearly   appears 


J77  y.  w.  ««.) 

fnmi  the  contents  of  the  will  that 
such  was  the  testator's  intent." 

It  does  not  appear  from  the  con- 
tents of  the  will  that  the  trust  de- 
vise was  intended  to  be  additional 
to  the  statutory  one  third.  The  con- 
trary appears.  The  trust  devise  in- 
cluded all  of  the  testator's  property 
except  some  minor  articles  of  per- 
sonal property,  largely  personal  be- 
longings of  no  great  value,  be- 
queathed to  relatives,  apparently 
more  as  keepsakes  than  because  of 
their  value.  He  Intended  his  wife 
to  have  $200  per  month  during  her 
life,  and  had  in  mind  that  the  Angle- 
sey was  the  property  which  would 
secure  it.  To  this  end  he  put  all 
of  his  property  in  trust,  with  direc-. 
tions  that  aU  except  the  Angle- 
sey, which  was  revenue-producing, 
should  be  sold,  and  the  proceeds  used 
to  protect  it  against  the  moi;tgage, 
and  that  the  Anglesey  should  be. 
charged  with  the  payment  of  the 
income.  He  provided  for  burial  for 
himself  and  his  wife,  and  for  the 
care  of  their  cemetery  lot.  If  his 
wife  chose  to  give  by  her  will  $200^ 
f  er  year  to  her  sisters  for  life,  each 
of  them  was  to  have  it,  and  the  trust 
fund  was  to  be  preserved  to  insure 
its  payment.-  There  was  then  a  be- 
quest of  $1,000  to  a  church  fund; 
and  the  residue  was  to  be  distributed 
among  his  collateral  blood  relatives. 
It  was  not  in  his  mind  that  his  wife 
should  have  one  third  of  all  his  es- 
tate, and  that  the  remaining  two 
thirds  should  be  charged  with  the 
92,400  annuity.  The  conchision  is 
irresistible  that  Dr.  Evans  intended 
his  wife  to  have  the  specified  income 
for  life  and  the  further  provisions 
mentioned,  and  nothing  more;  and 
that  when  his  estate  had  satisfied 
this  charge,  the  residue  should  go  to 
his  collateral  blood  relatives*  This 
.  was  his  will. 

We  hold  that  Mrs.  Evans  was  not 
entitled  to  the  annuity^  in  addition 
to  a  statutory  one  third,  and  that 
she  was  put  to  an  election. 

3.  The  statute  quoted  refers  to  a 
''devise  and  bequest  to  a  surviving 
spouse.*'  Gen.  Stat.  1913,  §  7239. 
It  is  the  contention  of  Mrs,  Evans 
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that  since  the  devise  was  to  the  Min- 
neapolis Trust  Company,  as  trustee, 
and  not  directly  to  her,  she  is  not 
within  the  provision  of  the  statute 
that  a  devise  shall  not  be  deemed 
additional  to  the  statutory  interests 
unless  it  clearly  appears  that  such 
was  the  testator's  intention.  In  Van 
Arsdale  v.  Van  Arsdale,  26  N.  J.  L. 
404,  one  or  more  of  the  judges  held 
to  that  effect,  though  the  decision 
was  rested  upon  another  ground. 
At  common  law  to  bar  the  wife's 
right  of  dower  by  a  jointure,  the 
settlement  must  have  been  to  the 
wife  herself,  and  not  to  another,  in 
trust  for  her.  4  Kent,  Com.  5;  2 
Bl.  Com,  137-139;  1  Washb.  Real 
Prop,  §  490;  Tiedeman,  Real  Prop. 
§  117;  1  Tiffany,  Real  Prop.  459;  2 
Scribner,  Dower,  391,  399.  The  ef- 
fect of  the  Statute  of  Uses,  27  Hen. 
VIIL  chap.  10,  which  transferred  the 
use  into  a  legal  estate,  was  to  make 
the  wife  dowable  in  estates  of  her 
husband  executed  by  the  statute, 
though  before  she  was  not  dowable 
in  estates  held  in  trust  for  him.  So 
the  statute  provided  that  when  a 
jointure  was  made,  the  wife  should 
not  claim  dower  in  other  of  her  hu8« 
band's  lands.  The.  statute,  as  it  was 
construed,  only  had  in  mind  such 
jointures  as  were  settled  upon  the 
wife  and,  by  force  of  the  statute, 
barred  dower ;  and  a  grant  to  a  trus- 
tee for  her  was  therefore  not  a  legal 
jointure  so  as  to  bar  her  dower.  It 
was  upon  this  notion  of  a  common- 
law  jointure  barring  doww  that  the 
holding  noted  in  the  New  Jersey 
case  rests.  We  are  far  from  craa- 
mon-law  dower.  There  is  nothing  in 
the  history  or  reason  of  the  t^h- 
nical  common-law  rule,  though  it 
was  ttitirely  reasonable  when  ap- 


plied to  dower  as  it  then  was,  which 
prompts  us  to  apply  it  to  the  statute 
which  determines  when  a  devise 
shall  be  ih  addition  to  the  statutory 
interest.  Our  statute  gives  dower 
in  equitable  estates. 

Until  dower  was  abolished  in  1875 
the  statute  referred  to  a  case  where 
lands  were  "devised  to  a  woman,  or 
other  provisions  made  for  her  in 
the  will  of  her  husband ;"  and  in  such 
a  case  she  was  required  to  elect. 
Gen.   Stat.    1866,   chap.   48,    §    18. 
From  1875  to  1893,  when  the  pres- 
ent provision  was  adopted,  there  was 
nothing  in  the  statute  raising:  a  pre- 
sumption that  a  devise  to  the  wife 
was  or  was  not  additional  to  the 
statutory  right.    When  the  legisla- 
ture put  the  statute  in  its  present 
form,  dropping  the  words,  **or  other 
provisions  made  for  her  in  the  will 
of  her  husband,"  it  was  not  its  inten- 
tion to  make  a  rule  in  harmony  with 
the  rule  when  jointures  barred  dow- 
er, and  so  to  make 
a  provision  for  the  I^VSSJ^  ** 
wife   ineffectual   to 
put  her  to  an  electi<m  unless  thcie 
was  a  devise  directly  to  her.    The 
devise  to  the  trust  company  gave  the 
wife  an  equitable  right  or  estate. 
She  was  a  beneficiary  of  the  trust 
We  hold  that  it  was  as  effectual  to 
put  her  to  an  election  as  if  there 
had  been  a  devise  directly  to  her. 

Upon  the  appeal  of  Mrs.  Evans 
the  judgment  is  affirmed,  and  on  the 
appeal  of  the  residuary  devisees  it  is 
reversed ;  and  the  case  is  remanded 
for  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  affirmed  in  part  and  re- 
versed in  part. 

Petition  for  rehearing  denied  Mav 
14, 1920, 


ANNOTATION. 
Lease  of  property  as  ademption  or  revocation  of  deWse. 


In  the  absence  of  controlling  stat- 
utes to  the  contrary  it  seems  that  a 
lease  for  a  definite  term  of  years  re- 
vokes pro  tanto  only  a  previous  devise 
of  the  leased  lands.    It  has  been  so 


held  in  the  American  cases  of  Hef^ 
rington  v.  Budd  (1848)  5  Denio  (N. 
T.)  321,  and  Skerrett  v.  Burd  (1836) 
I  Whart.  (Pa.)  246.  So  it  has  been 
held  that  a  lease  of  lands  for  life  op- 
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erates  as  a  revocation  of  a  prior  de^' 
vise  of  the   lands   quoad   the   term. 
Graves  v.  Sheldon  (1824)  2  D.  Chip. 
(Vt)  71,  15  Am.  Dec.  663. 

And  that  the  firrantinir  of  a  license 
to  occupy  devised  lands  on  the  iMty- 
ment  of  a  periodical  rental  operates 
only  as  a  revocation  piro  tanto  of  the 
devise,  see  Re  Fuller  (1898)  71  Vt.  73, 
42  AtL  981.  In  the  Maryland  case  ol 
Brady  v.  Brady  (1894)  78  Md.  461,  28 
Atl.  516,  withoat  r^erence  to  any  stat- 
utory provision  it  was  held  that  a  ap^ 
cific  devise  of  certain  real  estate  was 
not  adeemed  by  a  subsequent  lease 
th^eof  by  the  testator  for  ninety-nine 
years,  renewable  forever,  with  rever* 
sion  in  the  lessor.  This  was  upon  the 
^onnd  that  thre  lease  merely  wrought 
a  change  in  tiie  tenure  of  the  estate. 

And  in  England  it  has  been  held 
that  a  lease  of  devised  lands  to  a 
stranger  for  years,  to  commence  after 
the  testator's  death,  does  not  const!** 
tnte  a  total  revocation  of  the  devise, 
hut  only  quoad  the  term.  Ck>ke  v. 
Bullock  (1604)  Cro.  Jac.  49,  79  Eng. 
Reprint,  41  (dictum);  Hodsldnsan  v. 
Wood  (1625)  4  Cro.  Car.  2S,  79  Ehig. 
Reprint,  626;  Lamb  v.  Parker  (1706) 
2  Vem.  4»^,  23  fing.  Reprint,  917,  af- 
firmed in  (1706)  3  Bro.  Ch.  12,  1  Eng. 
Reprint,  1145;  And  see  Perkins  f. 
Walker  (1682)  1  Vem.  Ch.  97,  28  Eng; 
Bepriirt,  389. 

On  ttie  other  hand,  an  early  Engiiah 
autherity  is  to  the  effect  that  if  the 
lease  of  the  devised  lands  is  to  the 
devisee,  to  beigin  at  death,  the  whole 
devise  is  revoked.  Coke  v.  Bullock 
(1604)  Cro«  Jac.  49,  79  Eng.  Reprint, 
41.  The  court  said  that  both  of  the 
estates  could  not  stand  in  the  devisee, 
and  that  ^ince  they  were  to  begin  at 
the  same  time,  the  testator's  intent 
appears  to  have  been  altered  so  as  to 
give  the  lessee  a  lesser  estate.  How- 
ever, where  the  term  of  the  lease  is  not 
postponed  until  after  death,  it  has  been 
held  that  at  law  a  lease  for  a  term  of 
years  to  the  same  person  to  whom  the 
grantor  has  previously  devited  Hie  fee 
does  not  work  a  revocation  of  the  6b- 
vise,  it  having  been  said  that  in  snch 
a  case  the  lease  is  merged  in  the  in- 
heritance. Villiers  v.  Villiers  (1740) 
2  Atk.  71,  26  Eng.  Reprint,  444. 


-  But  applying  the  rule  that  if  a  lease 
is  such  as  to  alter  the  estate  held  by 
the  testator,  or  his  interest  therein,  or 
modify  it  by  converting  it  into  a  dif- 
ferent estate  from  the  one  held  by  him 
at  the  time  of  the  devise,  the  devise  is 
revoked  or  adeemed,  it  has  been  held 
that  a  change,  such  as  granting  a  lease 
in  fee,  reserving  a  rent,  with  a  clause 
of  re-entry  for  condition  broken,  re- 
vokes a  prior  devise  of  the  lands  made 
by  the  grantor.  Harrington  v.  Budd 
(1848)  5  Denio  (N.  Y.)  321;  Skerrett 
V.  Burd  (1836)  1  Whart.  (Pa.)  246; 
Mullock  V.  Souder  (1842)  5  Watts  & 
S.  (Pa*)  1984  So  in  England  it  has 
been  held  thi^t  a  lease  and  release  of 
a  previously  devised  estate  worked  a 
revocation  of  the  will.  Pollen  v.  Hus* 
tend  (1712)  1  fiq«  Abn  412,  21  Eng. 
Reprint,  1142;  C|ive  v.  Holford  (1798) 
3  Ves,  Jr.  650,  30  Eng,  Reprint,  1203, 
affirmed  in  (1799)  7  Bro.  Ch.  593,  3 
Engk  Reprint,  3^4. 

And  in  Bosley  v.  Wyatt  (1852)  14 
How.  (U.  &)  390, 14  L..ed.  468,  where 
a  testator  specifically  devised  certain 
real  estate,  and  aubsequently  leased 
the  san»  for  the  term  of  ninety-nine 
years,  renewable  forever,  reserving  a 
ground  rent,  payable  partly  in  cash, 
and  wholly  extinguishable  at  any  time 
by  payment  of  a  certain  sum,  it  was 
held  that  the  transaction  so  altered 
the  condition  of  the  property  that  it 
amounted  to  a  revocation  of  the  de- 
vise. But,  as  is  pointed  out  in  the 
reported  case  (Re  Evans,  ante,  1631), 
this  was  upon  the  theory  that  the  lease 
and  option  were  the  equivalent  of  a 
coiltract  of  sale.  In  fact,  Mr.  Justice 
Taney,  in  delivering  the  opinion  of 
the  court  expressly  distinguished  the 
case  from  those  where  the  lessor  re- 
tains the  reversion  without  obligating 
himself  to  convey  it  to  the  lessee,  pur- 
suant to  contract.  Among  other 
things  he  said:  ''In  the  case  before 
us,  the  interest  which  the  testator  had 
fn  this  land  at  the  time  of  making  his 
will  was  converted  into  money  by  his 
contract  with  Anutrong*  It  was  a 
sale  and  an  agreement  to  convey  his 
whole  interest  in  the  land.  It  is  there- 
fore unlike  the  case  oi  a  lease  for 
years,  or  of  ninety^-nine  years,  renew* 
able  forever,  in  which  the  lessor  re- 
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tains  the  reversion  and  does  not  bind 
himself  to  convey  it  on  any  terms  to 
the  lessee.  The  form  of  the  contract 
adopted  in  this  instance,  between  the 
testator  and  Armstrong,  is  in  familiar 
use  in  the  sale  of  lots  in  the  city  of 
Baltimore  and  the  adjacent  country. 
It  has  nearly,  if  not  altogether,  super- 
seded the  old  forms  of  contract  where 
the  vendor  conveyed  the  lands  and 
took  a  mortgage  to  secure  the  payment 
of  the  purchase  money,  or  gave  his 
bond  for  the  conveyance,  and  retained 
the  legal  title  in  himself  until  the  pur- 
chase money  was  paid.  And  it  has 
taken  the  place  of  these  forms  of  con- 
tract because  it  is  far  more  convenient, 
both  to  the  seller  and  the  purchaser, 
for  it  enables  the  vendee  to  postpone 
the  payment  of  a  large  portion  of  the 
purchase  money  until  he  finds  it  en- 
tirely convenient  to  pay  it;  and  at 
the  same  time  it  is  more  advantageous 
to  the  vendor,  as  it  gives  him  a  better 
security  for  the  punctual  payment  of 
the  interest;  aad  while  an  extended 
credit  is  given  to  the  vendee,  it  is  to 
the  vendor  a  sieile  for  cash.  For  if  his 
ground  rent  is  well  seeured,  he  ean  at 
any  time  sell  !t  in  the  market,  for  ^  the 
balance  of  the  purchase  money  left  in 
the  hands  of  the  vendee.  It  will  be 
observed  that  the  rent  reserved  is  pre- 
cisely the  interest  on  the  amount  of 
the  purchase  money  remaining  unpaid. 
And  when  it  must  be  admitted  that  a 
sale  in  which  a  bond  of  conveyance  is 
given,  and  the  title  retained  by  the 
vendor,  to  secure  the  payment  of  the 
purchase  money,  is  in  equity  a  revQca- 
tion,  there  would  seem  to  be  no  good 
reason  for  holding  otherwise  in  the 
case  before  us,  where  the  vendor  is 
equally  bound  to  convey  when  the 
whole  purchase  money  is  paid.  A  dis- 
tinction between  the  cases  would  rest 
on  a  difference  in  form  rather  than  of 
substance  .  and  principle.  It  would, 
moreovef,  make  the  invocation  depend 
upon  the  will  Of  a  stranger,  and  not 
upon  that  of  the*  testattor.  For  if 
Armstrong  had  paid  to  him,  in  hia  life- 
time, the  whol^  amount  of  the  pur* 
chase  moneys  as  he  had  a  right  to  do 
under  theeontraet,  it  is  very  clear  that 
the  devise  -wotrld  then  have  been  re- 
voked.   And  if  the  purchaser's  omis- 


sion  to  pay  prevents  the  contract  from 
being  a  revocation,  the  validity  of  the 
devise  is  made  to  depend,  not  npon 
the  will  or  the  act  of  a  testator,  but 
that  of  a  stranger,  over  which  the  tes- 
tator has  no  control.  We  think  a  dis- 
tinction leading  to  that  result  cannot 
be  maintained,  and  that  the  devise  in 
question  was  revoked  by  the  ooatract 
with  Armstrong.''  And  see  Re  Pyle 
[1895]  1  Ch.  (Bug.)  724,  64  L.  J.  Ql 
N.  S.  477,  13  Reports,  896,  72  L.  T.  N. 
S.  827,  48  Week.  Rep.  420,  wherein  the 
court  seems  to  have  been  of  the  opin- 
ion that  a  lease  with  an  optien  to  par- 
chase  revoked  a  prior  devise  of  the 
premises. 

On  the  other  hand,  in  ihe  reiK>rted 
case  (Bx  Evans,  ante,  1^1),  the  court 
refused  to  adopt  the  general  rale  that 
the  giving  of  a  lease  with  an  option  to 
the  lessee  to  purchase  revoked  a  prior 
devise  of  the  leased  property*  and  this 
notwithstanding  the  court  admitted 
that  the  Minnesota  statutes  had  re- 
peatedly been  construed  as  adopting 
the  common-law  doctrine  of  imptied 
revocation  by  alteration  of  estate.  It 
will  be  remembered  that  this  was  upon 
the  .theory  that  the  purposes  of  the 
testator  could  still  be  carried  oat»  and 
that  since  it  was  clear  that  the  testa- 
tor had  not  intended  to  revoke  the  will, 
the  law  should  not  give  that  tf ect 
through  the  doctrine  of  implied  rev« 
ocation.  In  this  connection  it  is  of 
interest  that  intent  is  generally  re- 
garded as  a  necessary  el^nent  of  rev- 
ocation, but  that  it  is  not  essential  to 
an  ademption,  all  of  which  would 
seem  to  make  it  important  to  use  the 
terms  "ademption*'  and  "revocation- 
advisedly.  Of  course,  ttie  generally 
accepted  common-law  rule-  was  that 
the  term  "ademption"  applied  only  to 
specific  bequests  of  personalty,  and 
had  no  application  to  devisees  of  real 
estate;  but  it  has  also  been  naaintained 
that  the  question  under  consideration 
leehnically  is  one  of  ademption.  At 
any  rate,  it  seems  safe  to  say  tibat  some 
of  the  apparent  confusion  is  probably 
due  to  the  indiscriminate  use  of  these 
terms,*  some  courts  having  naed  one 
term,  soncie  having  used  the  other,  and 
still  others  having  employed  both  to 
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express  the  same  things  However,  the. 
writer  has  seen  no  case  wherein  the 
court  has  expressly  referred  to  the 
necessity  or  advisability  of  using  one 
term  in  preference  to  th^  other  when 
referring  to  transactions  of  the  class 
under  consideration  herein. 

In  Joynes  v.  Hamilton  (1904)  98 
Md.  665,  57  AtL  25,  where  certain  land 
was  specifically  devised  and  subse- 
quently leased  for  ninety-nine  years/ 
subject  to  an  annual  ground  rent,  but 
with  an  option  in  the  lessee  to  redeem 
for  a  certain  sum,  which  lease  was  f ol* 


lowed  by  a  codicil  to  the  will  which 
devised  the  ground  rent  to  the  devisee, 
and  in  effect  revoked  the  original  de- 
vise, and  the  lessee  afterwards,,  but 
during  the  life  of  the  testator, 
redeemed  the  rent  and  received  a  deed, 
it  was  held  that  the  devise  of  the 
ground  rent  and  its  subsequent  re- 
demption by  the  lessee  did  not  work 
an  ademption  of  the  devise.  The  rea- 
son assigned  was  that  such  was  the 
clear  intention  of  the  teetator^  and 
that  such  intention  must  be  carried 
out.  .6.  J.  C. 


MABY  S.  WHITE,  Admrx.,  etc.,  of  Gassaway  HL  White,  Appt^ 

V. 

SAMUEL  G,  THOMPSON, 

JKeiiluolBy  Court  of  Appeals -^  March  Itf,  t990m 

(—  Ky.  — ,  219  8.  W.  484.) 

Fence  —  right  to  remove  hedge. 

1.  One  upon  whose  property  is  located  a  hedge  which  forms  a  division 
fence  between  himself  and  his  neighbor  may  remove  it  and  put  another 
fence  in  its  place,  against  the  protest  of  the  nei£:hbor« 

[See  note  on  this  question  beginning  on  page  1644.] 

Pleading  -*  effect  of  reply  to  change 
allegation  in  petition. 

2.  The  implied  admission  in  a  com- 
plaint for  destroying  a  division  fence 
that  it  was  "on  or  near  the  line''  la 
not  affected  by  a  denial  in  the  reply 
that  it  was  on  defendant's  property. 

EBtoppel  ^—  to  complain  of  removal 
of  hedge. 

3.  A  property  owner  who  remains 
silent  after  receiving  notice  from  his 
neighbor   of   intention   to    remove   a 


hedge  from  the  division  line  between 
the  two  properties  is  estopped  to 
claim  damages  for  its  removal. 

TrespaaB  —  right  to  remove  railing 
attached  to  hooae. 

4.  The  right  to  remove  a  hedge  on 
the  division  line  between  adjoining 
properties  carries  with  it  the  right  to 
take  down  a  supporting  railing,  al- 
though it  is  attached  to  the  neighbor's 
house.        . ..     ^     .    . 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Branch, 
Second  Division;  of  the  Circuit  Court  for  Jefferson  County  in  favor  of 
defendant  in  an  action  brought  to  recover  damages  for  alleged  wrongful 
and  unlawful  destruction  of  a  hedge  fence  on  the  boundaay  of  plaintiff ^s 
property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Moorman  &  Woodward  and     L.R.A.(N.S.)  669»  186  S.  W.  206;  Chi- 


Hardin  H.  Herr,. for  appellant: 

It  is  proper  to  join  the  real  and  per* 

sonal  r^resentatives  of  a  decedent  in 

an  action  for  damages  to  real  proph 

erty. 

Prescott  V.  Grimes*  143  Ky.  191,  3a 


cago,  M.  &  Q.  R.  Co.  v.  Dodds,  167  Ey. 
624,  181  S.  W.  666. 

There  can  be  no  estoppel  by  mere 
silence  when  it  is  not  the  duty  of  the 
party  to  speak. 
.   16    Cyc.    681-761;    Fitzpatrick    v. 
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Baker,  1B6  Ky.  175,  159  S.  W.  675; 
Ewart,  Estoppel,  90;  Johnson  v.  Elk- 
horn  Gas  Coal  Min.  Co.  176  Ky.  676» 
197  S.  W.  409. 

Equity  will  not  enjoin  a  trespass  if 
adequate  damages  can  be  recovered. 

Foul  Eq.  Jur.  3d  ed.  §  221,  p.  307. 

There  is  no  rule  of  law  requiring  the 
rightful  owner  of  the  premises  to  en- 
ter into  an  agreement  with  a  wilful 
trespasser  to  save  his  rights.  The 
owner  of  the  premises  can  rely  upon 
the  law  of  the  land. 

Watson  V.  Dilts,  116  Iowa,  249,  67 
L.R.A.  559,  93  Am.  St  Rep.  239,  89 
N.  W.  1068,  second  appeal  in  124  Iowa, 
344,  100  N.  W.  50;  Strickler  v.  Mid- 
land R.  Co.  125  Ind.  412,  25  N.  E.  455; 
WoU  V.  Voigt,  105  Minn.  371,  23  L.R.A. 
(N.S.)  270,  117  N.  W.  608;  Leber  v. 
Minnesota  &  N.  W.  R.  Co.  29  Minn. 
256,  13  N.  W.  31. 

Although  a  petition  may  allege  an 
improper  measure  of  damages,  it  is 
not  a  reason  for  sustaining  a  demurrer 
thereto. 

Pulaski  Stove  Co.  v.  Miller's  Creek 
Lumber  Co.  138  Ky.  391, 128  S.  W.  96. 

Where  the  pleadings  show  that  a 
plaintiff  is  entitled  to  any  relief  what- 
soever, a  lower  court  commits  an  error 
when  he  dismisses  an  action  on  the 
pleadings,  and  without  having  a  trial 
of  the  cause. 

Hazelden  v.  Thompson,  21  Ky.  L. 
Rep.  303,  51  S.  W.  1129;  Magee  v. 
Frazier,  20  Ky.  L.  Rep.  1467,  49  S.  W. 
452;  13  Cyc.  178. 

Mr.  D.  Moxley,  for  appellee: 

The  letter  written  by  defendant  to 
White  gave  him  full  opportunity  to 
make  any  protest  which  he  wished, 
and,  having  made  none,  he  is  estopped. 

Trimble  v.  King,  131  Ky.  4,  22  L.R.A* 
(N.S.)   880,  114  S.  W.  317. 

CarroU,  Ch.  J.,  delivered  the  opin-< 
ion  of  the  court : 

In  this  suit  by  the  administratrix 
of  Gassaway  H.  White  to  recover 
damages  in  the  sum  of  $500,  it  was 
alleged  in  the  petition  that  he  died 
the  owner  of  a  lot  30  feet  wide  and 
160  feet  deep  in  the  city  of  Louis- 
ville, that  adjoined  a  lot  owned  by 
the .am>ellee,  Samuel  6.  Thompson; 
that  Thompson  in  September^  1916, 
"without  right  or  authority^  and 
against  the  will  of  the  said  Gassa- 
way H.  White  and  this  plaintiff,  en- 
tered upon  the  aforesaid  property, 
and  wilfully,  wrongfully,  and  unlaw- 


fully tore  down  and  destroyed  a 
hedge  fence  that  was  on  or  near 
the  western  boundary  line  of  said 
property  of  the  plaintiffs,  and  fur- 
ther wilfully,  wrongfully,  and  un- 
lawfully tore  off  a  wooden  support 
and  railing  which  was  attached  to 
the  house  of  the  plaintiff  located  on 
the  above-described  lot.'* 

For  an  answer  to  the  petition, 
Thompson,  after  d^iying  the  mate- 
rial averments,  affirmativdy  set  up 
by  way  of  estoppel  that,  on  or  about 
the  time  referred  to  by  the  plaintiff 
in  his  petition,  ''there  was  a  hedge 
fence  on  the  property  of  this  def eiud- 
ant,  separating  the  property  of  this 
defendant  from  the  property  of  the 
plaintiff,  and  this  defendiuit  sa^^s 
that  he  did  take  the  said  fence  down, 
and  erected  an  iron  railing  fence  in 
its  place  on  his  own  property,  and 
in  within  about  8  inches  of  the  prop- 
erty line  of  the  plaintiff,  and  defend- 
ant says  that,  a  few  days  before  the 
hedge  fence  referred  to  in  the  peti- 
tion was  taken  down  and  the  iron 
railing  fence  erected  near  the  prop- 
erty line  of  the  plaintiff's  proper^, 
this  defendant  wrote  a  letter  to  the 
plaintiff,  Gassaway  White,  and  noti- 
fied and  informed  the  said  plaintiff 
in  said  letter  that  the  said  fence  was 
on  his  property,  and  was  a  division 
fence  between  the  property  of  the 
plaintiff  and  the  defendant,  and  that 
it  was  in  bad  condition  and  ousrht  to 
be  taken  down,  and  that  he  would 
proceed  to  take  said  fence  down  and 
erect  a  new  fence  on  his  own  prop- 
erty, which  would  be  a  division  fence 
between  his  property  and  the  prop- 
erty of  the  plaintiff,  and  in  said  let- 
ter defendant  notified  the  said  plain- 
tiff, if  he  had  any  objection  to  the 
removal  of  said  fence,  to  state  said 
objection.  Defendant  says  that  the 
said  letter  was  received  by  the  said 
Gassaway  White,  and  that,  after 
receiving  said  letter,  said  White  saw 
defendant  removing  the  said  hedge 
fence  and  erecting  said  iron  fence, 
and  made  no  protest  or  objection  or 
eomplaint  of  any  kind  or  description^ 
and  defendant  says  that  the  said 
plaintiff  is  barred  and  estopped  from 
claiming  any  damages  becanae  of 
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the  removal  of  said  fence,  by  bis  ac- 
tion in  not  objecting  thereto,  and 
defendant  pleads  and  relies  on  said 
facts  as  an  estoppel  against  the 
claims  of  the  plaintiff  herein/' 

To  this  answer  a  reply  was  filed, 
denying  that  the  hedge  fence  wfts 
on  the  property  of  Thompson,  and 
that  Thompson  "took  down  any 
fence  other  than  the  hedge  fence  on 
the  property  that  decedent.  White, 
owned." 

There  was  no  denial  of  the  allega- 
tion in  the  answer  that  Thompson 
wrote,  or  that  White  received,  the 
letter  set  ap  in  tixe  answer  of 
Thompson. 

The  lower  court  sustained  a  de- 
murrer to  the  reply,  and^  the  plain- 
tiff declining  to  plead  further,  the 
petition  was  dismissed. 

On  the  pleadings  it  win  be.  seen 
that  the  lower  court  was  of  the 
opinion  that  the  undenied  plea  of  es- 
toppel set  up  by  Thompson  in  his 
answer  was  a  bar  to  the  recovery 
sought  in  the  petition,  and  the  suffi- 
ciency of  this  defense  is  the  only 
substantial  question  in  the  case. 

It  will  be  observed  that  the  peti- 
tion alleged  that  the  hedge  fence 
torn  down  by  Thompson  "was  on  or 
near  the  western  boundary  line"  of 
the  property  of  the  plaintiff,  William 
White,  while  in  the  answer  of 
Thompson  the  allegation  was  that 
the  fence  was  on  his  property,  and 
that  the  iron  fence  put  in  its  place 
was  also  located  on  his  property. 

It  will  be  noticed  that  the  reply 
denies  that  the  hedge  fence  was  on 
the  property  of  Thompson,  but  this 
denial  in  the  reply  cannot  change 
the  effect  of  the  affirmative  admis- 
sion and  averment  in. the  petition 
that  the  hedge  fence  was  "on  or 

ruear"  the  property 
rit^t *i!f i;,!^ f  line  of  White;  and. 
?.V-"1S  i&S^.  construing  the  peti- 

tion  most  strojigly 
against  the  pleader,  we  must  take 
it  for  confessed  that  the  hedge 
^ence,  while  on  the  line,  was  yet 
located  on  the  property  of  Thomp- 
son. 

If  this  hedge  fence  had  been  lo- 
cated on  the  property  of  the  Whites 


they  could  easily  have  so  averred, 
and  the  fact  that  they  did  not  is 
virtually  conclusive  of  the  issue  that 
it  was  not  on  their  property,  and 
especially  are  we  authorized  to  so 
conclude  by  the  failure  to  deny  the 
allegation  of  the  answer  that  the 
iron  fence  put  up  to  take  its  place 
was  located  on  the  property  of 
Thompson. 

Taking  this  view  of  the  case, 
Thompson  had  the  right  to  take 
down     the     hedge 

fence    on   his    own  TemitS'iStei? 
property  and  put  in 
the  place  of  it»  on  his  own  property, 
the  iron  fence. 

But  if  it  should  be  admitted  that 
the  hedge  fence  was  immediately 
on  the  line  between  the  two  lots,  and 
partly  on  each,  we  think  the  Whites 
were  estopped  by  their  conduct  from 
bringing  this  action  to  recover  dan^ 
ages  for  its  remov- 
al.   The    confessed  eomViilTiS 
allegations    of    the  1%^^^  ** 
answer  make   it  a 
clear  case  of  estoppel,  under  the  au- 
thority of  Trimble  v.  King,  131  Ky. 
4,  22  L.R.A.(N.S.)  880,  114  S.  W. 
317;  Johnson  v.  Elkhom  Gas  Coal 
Min.  Co.  176  Ky.  676, 197  S.  W.  409. 

If  the  letter  written  by  Thomp- 
son to  White  does  not,  under  the 
pleadings,  constitute  an  estoppel,  it 
would  be  difficult  to  find  a  state  of 
facts  that  would.  Here  we  have  a 
short  division  fence  that  is  either 
immediately  on  the  line  or  on  the 
property  of  an  owner  who  wants  to 
remove  it  and  replace  it  by  another 
and  better  fence.  This  owner  writes 
a  letter  to  the  adjoining  owner,  say- 
ing to  him  that  the  fence  was  in 
bad  repair,  and  he  wanted  to  take 
it  down  and  put  in  its  place,  on  his 
own  property,  but  on  the  line,  a  good 
fence  at  his  own  expense;  also  tell- 
ing him  that  if  he  had  any  objection 
he  wanted  him  to  make  it  known. 
The  adjoining  owner  gets  the  letter, 
but  makes  no  objection  or  protest  of 
any  kind ;  he  stands  by  and  sees  his 
neighbor  tear  down  the  old,  and  put 
up  a  new,  fence  at  his  own  expense, 
and  then  sues  him  for  damages. 

It  is  further  said  for  appellant 
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that,  even  if  he  is  estopped  by  the 
letter  from  seeking  to  recover  dam-, 
ages  on  account  of  the  fence,  he 
should  have  a  right  to  recover  for 
the  alleged  wrongful  act  of  Thomp- 
son in  tearing  off  "a  wooden  support 
and  railing  which  was  attached  to 
the  house  of  plaintiff."  This  act  on 
the  face  of  it  appears  to  be  a  very 
unsubstantial  ground  for  damages, 
but,  aside  from  its  trivial  nature,  it 


is  plain  that  this  piece  of  wood  was 
in  some  way  a  part  of  or  attached 
to  the  hedge  fence,  and  that  in  tear- 
ing down  the  fence  it  was  also  pulled 
down    or    removed. 
TWs  railing  should  ?o7fiS^''*Si. 
go  with  the  fence ;  JJlJiit****** ** 
the  right  to  remove 
the  fence  carried  with  it  the  right 
to  remove  the  railing. 
The  judgment  is  affirmed. 


ANNOTATION. 

Right  to  remove  or  rebufld  fence  separating  one's  land  from  lus  neigfaboPs 

land. 


I.  In  general,  1644. 
II.  Removal,  1644. 
III.  Reconstruction,  1646. 

Seope. 

This  annotation  is  confined  to  cases 
involving  fences  which  separate  ad- 
joining lands,  but  are  not  what  are 
technically  known  as  division  or  par- 
tition fences,  since  the  rights  and  li- 
abilities of  adjoining  landowners  as 
to  such  latter  fences  are  generally 
regulated  by  statute.  Cases  relating 
to  fences  along  highways  or  along  a 
railroad  right  of  way,  and  spite  fences, 
are  also  excluded  from  this  note» 

1.  In  general* 

As  a  general  rule,  one  has  the  right, 
in  the  absence  of  a  statute  to  the  con- 
trary, to  remove  at  his  pleasure  a 
fence  separating  his  land  from  that 
of  his  neighbor,  when  such  fence  is 
located  wholly  upon  his  own  land.  The 
r^orted  case  (White  v.  Thompson, 
ante,  1641);  Jones  v.  Henry  (1877) 
Man;  Unrep.  Cas.  (La.)  65;  Jeffries  v. 
Burgin.  (1874)  57  Mo*  327;  Sims  v. 
Field  (1881)  74  Mo.  189;  McAninch; 
v.  Smith  (1885)  19  Ho.  App.  240; 
Wright  V.  Brown  (1912)  163  Mo.  App. 
117,  14$  S.  W.  518 ;  Jones  v.  Dero.sset 
(1916)  —  Mo,  App.  — ,  185  S.  W.  239; 
Thayer  v.  Wright  (1847)  4  Denio  (N, 
Y.)  180;  Glowers  v.  Sawyers  (1858)  1 
Head  (Tenn.)  156;  Kimball  v.  Adams 
(1881)  52  Wis.  554,  9  N.  W.  170; 
Scholl  V.  Kinitzer  (1892)  83  Wis.  307, 
53  N.  W.  451 ;  Bragg  v,  Rogers  (1875) 
25  U.  C.  C.  P.  156. 


And  he  may  also  rebuild  such  a 
fence.  White  v.  Thompson  (reported 
herewith)  ante,  1641 ;  Thayer  v.  W^right 
(1847)  4  Denio  (N.  Y.)  180;  Bragg?. 
Rogers  (U.  C.)  supra. 

/J.  Removal, 

The  general  rule  that  a  landowner 
has  the  right  to  remove  a  divisioa 
fence  located  wholly  upon  his  own 
property  applies,  whether  such  fence 
was  erected  by  himself,  as  in  Jeffries 
V.  Burgin  (1874)  57  Mo.  327,  and  in 
Bragg  V.  Rogers  (1875)  25  U.  C  C.  P. 
156,  or  by  his  predecessor  in  title,  as 
in  Sims  v.  Field  (1881)  74  Mo.  139; 
McAninch  v.  Smith  (1885)  19  Mo. 
App.  240,  and  Jones  v.  Derosset  (1916) 
—  Mo.  App,  — ,  185  S.  W.  239;  or  by 
the  adjoining  landowner,  without  any 
agreement  between  the  parties  as  to 
a  right  of  removal,  as  in  Wright  v. 
Brown  (1912)  163  Mo.  App.  117,  146 
S.  W.  518,  Kimball  v.  Adams  (1881) 
52  Wis.  554,  9  N.  W.  170,  and  SchoU 
V.  Kinitzer  (1892)  83  Wis.  307,  53  S. 
W.  451. 

Where  one  incloses  a  farm  hy 
fences,  which  he  deems  to  be  on  his 
line,  whether  the  true  line  or  not,  and 
claims  the  fences  and  the  land  ap  to 
such- line  for  nearly  thirty  years,  and 
during  such  time  has  repaired  and 
maintained  such  fences,  another,  who 
has  subsequently  improved  an  adjoin- 
ing tract,  cannot  bring  an  action  of 
trespass  for  the  taking  away  of  the 
rails  by  the  former.  McAninch  v- 
Smith  (1885)  19  Mo.  App.  240. 
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And  where  one  has  planted  a  hedge 
fence  with  the  intention  of  locating  it 
near  the  dividing  line,  but  wholly  on 
his  own  land,  and  has  done  so  accord- 
ing to  an  older  fence  supposed  to  be 
on  his  land,  and  for  a  number  of  years 
cares  for  it  until  it  becomes  a  sub- 
stantial fence,  during  such  time  claim* 
ing  the  fence  as  entirely  his  own, 
which  claim  is  recognized  by  the  ad- 
joining owner,  a  grantee  of  such 
adjoining  owner  cannot  recover  dam- 
ages from  a  successor  in  title  of  the 
planter  of  the  hedge,  for  the  removal 
of  the  fence  and  the  manufacture  of 
fence  posts  from  the  hedge  trees. 
Jones  V.  Derosset  (1915)  —  Mo.  App. 
— ,  185  S.  W.  239. 

But  one  cannot  arbitrarily  remove 
a  division  fence  located  wholly  upon 
his  own  land,  where  he  has  permitted 
his  neighbor  to  connect  his  fence  with 
it;  but  in  such  case  he  must  give  his 
neighbor  reasonable  notice  of  his  in- 
tention to  r^nove  the  division  fence, 
in  order  that  the  latter  may  protect  his 
premises.  Sims  v.  Field  (1881)  74 
Mo.  139. 

And  a  statute  making  it  unlawful 
for  any  person  who  is  in  any  manner 
interested  in  any  fence  attached  to  or 
connected  with  any  fence  owned  or 
controlled  by  any  other  person,  to  re- 
move the  same  without  first  giving  the 
notice  therein  provided,  is  violated  by 
the  removal  of  a  fence  which  is  a  part 
of  one  continuous  line  of  separating 
or  dividing  fences,  of  which  the  ad- 
joining.  owner  also  owns  a  .part»  al- 
though the  fence  removed,  as  well  as 
the  land  upon  which  it  stands,  be- 
longs to  the  one  by  whom  it  is  re- 
moved. St.  Louis  Cattle  Co.  v.  Ghol- 
son  (1895)  —  Tex.  Civ.  App.  — ,  30  S* 
W.  269. 

And  if  one  remove  a  portion  of  a 
/ence  separating  his  land  from  that 
of  his  neighbor,  although  the  part  re- 
moved is  his  own  fence  and  upon  his 
own  land,  at  a  time  and  under  cir- 
cumstances that  would  naturally 
cause  his  stock  to  go  into  his  neigh- 
bor's pasture,  he  is  liable  for  the  re- 
sulting injury  to  his  neighbor. 
Claunch  v.  Osborn  (1893)  —  Tex.  Civ. 
App.  — 9  28  S.  W.  937;   Jameson  v. 


Board  (1914)  —  Tex.  Civ,  App.  — ,  171 
S.  W.  1037. 

A  landowner,  who,  as  an  act  of 
neighborly  accommodation,  permits 
an  adjoining  owner  to  erect  a  division 
fence  upon  the  former's  property,  may 
remove  such  fence,  upon  his  neigh- 
bor's failure  to  do  so  after  a  reason- 
able notice,  since  such  permission  was 
a  mere  license,  revocable  at  the  pleas- 
ure of  the  giver.  Wright  v.  Brown 
(1912)  163  Mo.  App.  117,  145  S.  W. 
618. 

And  it  was  held  in  Kimball  v.  Ad- 
ams (1881)  52  Wis*  654,  9  N.  W.  170, 
that  a  diviaion  fence  built  as  a  per- 
manent structure  by  one  person  upon 
the  land  of  a  neighbor,  without  any 
agreement  as  to  the  right  to  remove 
it,  became  a  part  of  the  land  upon 
which  it  was  erected,  and  the  owner 
thereof  might  remove  such  fence  and 
dispose  of  its  materials  at  his  pleas- 
ure; and  that  this  was  so,  even  though 
the  fence  was  composed  of  rails  which 
were  not  otherwise  attached  to  the 
land  than  by  their  weight,  and  were 
placed  upon  the  adjoining  land  by  mis- 
take. Two  years  later,  however,  the 
legislature  enacted  a  statute  provid- 
ing that  when  any  owner  or  occupant 
of  land  shall  have  built  a  fence  be- 
fore It  boundary  line  shall  have  been 
established  between  him  and  any  ad- 
joining land  by  the  county  surveyor, 
and  it  shall  prove*  after  the  boundary 
line  is  so  surveyed,  that  the  fence  is  on 
the  adjoining  land,  the  party  who  has 
built  the  same,  or,  if  the  land  is  sold, 
the  party  who  built  the  same  or  the 
purchaser  of  the  land,  shall  be  the 
owner  of  the  fence,  provided  that  the 
owner  of  the  fence  remove  the  same 
on  the  boundary  line  so  established, 
upon  a  notice  served  upon  him  by  the 
adjoining  owner  of  land.  And  in 
Scholl  V.  Kinitzer  (1892)  83  Wis.  307, 
63  N.  W.  461,  one  who  had  erected  a 
division  fence  upon  his  neighbor's 
land  sought,  upon  the  ground  that  he 
was  the  owner  of  such  fence  under 
such  statutory  provisions,  to  recover 
damages  for  the  removal  of  the  fence 
by  the  owner  of  the  realty  upon  which 
it  was  situated,  but  was  defeated  by 
the  fact  that  the  boundary  line  be- 
tween the  lands  of  the  parties  had 
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been  established  by  the  county  sur- 
veyor before  the  erection  of  the  fence. 

The  owner  of  two  adjoining  city 
lots,  after  the  sale  of  one  of  the  lots 
with  a  division  fence  located  wholly 
thereon,  cannot  remove  such  fence, 
since  it  is  a  part  of  the  freehold  and 
passes  with  the  land  on  which  it  is 
built.  Bast  v.  Mason  (1912)  165  Mo. 
App.  718,  148  S.  W.  398. 

An  act  to  enable  persons  to  remove 
fences  made  by  mistake  on  the  land 
of  other  persons  does  not  authorize 
one  who  has  built  a  division  fence 
upon  adjoining  public  land  by  mis- 
take, subsequently  to  remove  .the 
same,  since  such  act  does  not  apply 
to  fences  erected  upon  the  lands  of  the 
United  States,  or  of  the  state;  Blair 
v.  Worley  (1835)  2  111.  178. 

But  one  who  incloses  unimproved 
land  with  a  rail  fence,  laying  up  the 
rails  into  a  temporary  fence  because 
he  does  not  know  the  exact  location 
of  the  line,  but  expects  at  some  future 
time,  when  the  adjoininjg:  land  is  im- 
proved, to  get  a  survey  of  the  line  and 
build  his  half  of  the  line  fence,  may 
remove  such  fence,  although  it  is 
wholly  upon  the  land  of  the  adjoin- 
ing owner..  Curtis  v.  Leasia  (1889> 
78  Mich,  480,  44  N.  W.  500, 

III.  ReconsU*uction^ 

One  upon  whose  land  a  division 
fence  stands  may,  against  the  protest 
of  his  neighbor,  replace  it  with  a  bet- 
ter fence.  Bragg  v.  Rogers  (1875)  25 
U.  C.  C.  P.  156. 


Or  with  a  fence  of  a  different  kind. 
For  example,  an  iron  railing  in  place 
of  a  hedge.  White  v.  Thompson  (re- 
ported herewith)  ante,  1641. 

He  may  rebuild  it  on  the  same  site, 
as  in  the  reported  case  (WnrrE  v. 
Thompson)  . 

Or  he  may  reconstruct  it  in  a  new 
location,  as  in  Bragg  v.  Rogers  (U.  C.) 
supra,  where  he  moved  it  in  further 
upon  his  own  land,  and  placed  it  on  a 
different  angle  from  the  old  one,  and 
in  Thayer  v.  Wright  (1847)  4  Denio 
(N.  ¥•)  180,  where  he  removed  it  from 
within  his  land,  to  the  division  line. 

But  one  landowner  has  no  right  to 
remove  a  line  fence  situated  wholly 
upon  the  land  of  an  adjoining  owner, 
and  out  of  the  material  rebuild  the 
fence  upon  his  own  land,  a  number  of 
feet  from  the  boundary  line,  thus 
leaving  an  opening  through  which 
cattle  may  stray  upon  the  adjoining 
■land  to  the  owner's  damage.  Botta 
V.  Pene  (1910)  15  West  L..R.  (Can.) 
508. 

It  was  held,  however,  in  Matson  ▼. 
Calhoun  (1869)  44  Mo.  368,  that  where 
one  has  erected  a  rail  fence  on  a  line 
believed  by  him  to  divide  his  land 
from  an  adjoining  owner,  and  a  sub- 
sequent survey  shows  that  it  waa  built 
upon  the  adjoining  owner's  land,  a 
considerable  distance  from  the  true 
boundary  line,  he  may  reset  the  fence 
in  its  true  position,  upon  the  ground 
that  the  mere  erection  of  a  fence  on 
the  other's  land  in  such  circumstances 
did  not  operate  to  vest  the  title  there- 
to in  hinu  G.  V.  L 


J 


COMBINED  INDEX 

TO  . 

NOTES  AND  CASES. 


ABANBONMEIIT. 

Of  operation  of  railways,  see  GARRIER8. 
Of  wife,  see  Husband  and  Wife. 

ConatUutianaUly  mf  statute  or  ordhianoe 
providing  for  destruction  of  ahan* 
doned  animals,    S^97. 

Of  trust  by  personal  representative. 
a-170. 


ABATEMEITT.  AJfD    REVIVAIt 

By.dissolation  of  corporation,  see  Ooepora- 

TIONS. 

By    appointment   ai.-^  receiver,    see    Re* 

CEIVERS. 

Pendency  of  prior  action* 

Effect  of  pendency  of  a  former  aetion  by 
the  owner  of  the  other  car  to  recover 
damagres  accmincr  to  him  from  the 
collision  to  abate  action  for  damages 
for  injury  growing  oat  of  an  automo- 
bile collision.    8-690. 

Revival. 

Failure  to  perfect  an  appeal  from  an  order 
denying  a  neW  trial  of  a  motion  to 
set  aside  a  revivor  as  abatement  of 
motion  to  revive.    8-103. 

Necessity  of  motion  for  new  trial  to  re- 
view ruling  on  motion  to  revive  otie 
in  name  of  personal  representative. 
8-163. 


Of  resignation  of  personal  representative, 
see  Executors  and  AmnNiSTKATOBS. 


AOCIBENT. 

Presumption  of  negligence  from,  see  Evi- 
dence. 

Injuries  from  accidental  explosion,  see  Ex- 
plosions and  Explosives. 

^0  person  in  highway,  see  Highways; 
Negligence. 

Insurance  against,  see  Insurance. 

Proximate  cause  of,  see  Proximate  Cause. 

In  genera),  see  NegligbncB;  PERSONAL 
Injuries. 


ACGCDENTAIi    BISCHABOB^ 

Of  firearm,  see  Firearms. 


ACCIDBNT  INSURANOSi 

See  iNBUtlANCE. 


ACOOUNTAHTS. 

Public  aceouRtantS)  -see  Public  Account- 
ants. 

•  * 

Bank  accountant  as  a  ''laborer"  within 
meaning  of  act  penalizing  intportaiion 
of  contract  labor.    8-1438. 


ABUTTIIfO    OWKEB. 

*     •     « 

Additional  servitude  as  against,  see  Ebii- 
NBNT  Domain. 

Liability  of,  for  injury  by  defect  in  street 
er  8i<lvRrBlk,  see  HiOHWAva 


Wtm  dasli  in 


ACCOUKTIKCI, 

Between  partners,  see  Partnirb. 

Effect  of  prayer  for  accounting  to  confer 
Jttrismction  upon  equity  of  action  to 
collect  unsatisAed  judgment  the 
amount  of  which  is  certain.     8-435. 
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ACOaiTVTS. 

Effect  of  filing  of  account  by  personal  rep- 
resentative, denominated  **final  ac- 
count," to  terminate  the  trust.   8-170. 

Effect  of  a  report  made  by  an  officer  of  a 
corporation  as  an  account*  stated 
which  precludes  the  corporation  from 
denying  its  accuracy.     8-478. 


«•-•- 


ACCRETIONS. 


See  Waters. 


^•» 


ACCUM  UiiATIOIfB. 

Bight  of  trustee  to  €U)eumulate  income 
under  will  or  other  inati^ufnent  di' 
reding  him  to  uee  U,    S^^IS  (caae 


Transfers   between   law   and   equity,   see 

Equity. 
Limitation  of  actions,  see  Limitation  op 

Actions. 
Effect  of,  on  running  of  limitations,  see 

Limitation  of  Actions. 
Removal  of,f8ee  BeMOVAL  op  Causes. 
Suit  against  state,  see  State. 
Suit  against  United  States,  see  UNmD 

States. 
Process,  see  Writ  and  Process. 

Effect  of  Federal  control  on  right  of  oo- 
tion  against  public  utility.     S-4fSS, 

Nature;  klad. 

Right  to  maintain  action  for  debt  to  re- 
cover damages  for  wrongful  diaefaargt 
of  servant.    8-334. 

Civil  or  criminal.    8-1X49,  1463. 

SpUtting. 

Action  by  servant  wrongfully  discharged. 

8-334. 


•♦-•- 


ACKN<yWI.B]>GMBlfT. 

To  interrupt  Statute  of  Limitations^  see 
Limitation  of  Actions. 

Character  as  witness  of  officer  aiitliorized 
to  take  ach^'nowledgntents  who  oS- 
taohes  his  official  certificate  to  a  ttHll, 
S^1076. 

Effect  of  clerical  error  in  name  of  clerk  of 
court  in  certificate  of  acknowledgment 
by  him.    8-489. 


ACQUIESCEKCS. 

Estoppel  by,  see  Estoppel. 


ACT    OF    CONGSESS. 


See  Statutes. 


ACT  OF  GO]>. 

Liability  of  owner  of  dam  for  inj 
caused  by  acts  of  God.    8-644. 


«♦♦ 


ABTOTIOHAI.    SERVITUBB. 

See  EMiNi^rr  Domain. 


«♦-•- 


ACnOH    FOR    DEBT. 

■ 

Right  to  maintain,  to  recover  damages  for 
wrongful  discharge  of  employee. 
8-334.    . 


Of  devise  or  legacy,  see  WnUL 


-•-»- 


««* 


^•» 


ACTXOir  OR  SUIT. 

Xn  general. 

Abatement  or  revival  of,  see  Abatement 
and  Revival. 

Appearance,  see  AVp^arance. 

Compromise  of,  s^.  COMPaoMiSE  and  Set- 
tlement. 

Continuance  of^  see  Continuance  and  Ad- 
journment. 

By  stockholder,  see  CORW)RATiONB. 

Costs  and  fees,  see  Co0ts  and  Fees. 

Dismissal  or  discontinuance,  see  Dismis- 
sal or  Discontinuance. 


MoopeHtmenUtl  evidence  as  to.     tf— #5. 


♦♦ 


AlKrOINING   OWHEBS. 

As  to  fences,  see  Fences. 


ADJOURNlOESlfT. 


See  Continvancs  and  Abjousnubiit. 


HeaTy  italle  type'  U  meA  *#Dl>'«ttH«talil«iMif  rcMia^  tnl^  for 
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TerwiHmtUim  of  authority  off  bp 
Mon  of  liiigatian.     &-^lSO. 


ABMI8SIOHCL 

Admissibility  in  evidence,  see  Eyidqncb. 
By  pleading  or  failure  to  plead,  see  PLEAD- 
ING. 


ADOPTION. 

Of  child,  see  Parent  and  Cbha 


ADUItTEBT. 

Of   wife   as   affecting   prior  9eparaUon 
agreement,    S-'t4S2  (casep,  1447). 


ADVERSE    POSSESSION. 

As  to  limitation  of  actions,  see  LuaTATiON 
or  Actions. 

Sufficiency  of  showing  of  adverse  title. 
8-489. 


AFFIDAVITS. 

On  appeal*  see  Apfbal  and  Error. 

Effect  of  statements  in  affidavits  to  cure 
lack  of  material  avermeots  in  plead- 
ing.   8-290. 


MtDperimetUdl  evidence  os  to  poseibUUg 
of  eeeing,  ma  testified  to.  ^.  irilnosa. 


.  ..  AOE. 

ConeUtutUnuUity  of  etaJbute  aa  affected  ^ 
di8crimi$uiUon  in  puniahment  for 
Mune     offense     based     upon     age. 


AGGRAVATED    ASSAUIiT. 

See  Assault  and  Battery. 


AGREED  OAitt. 

Submission  en  Agreed  titvtement  of  facts 
or  agreed  case  as  waiver  of  defect  in 
pieadit^,    S^1172   (ease  p.  1170). 

CoBstmctioii  of  word  ''also"  in  statement 
of  aflrreed  facta.    8^1014^ 


iBtBticration. 

Who  is   **laborer*^   trlthin  Federal  acts 
excluding  cotUract  laborers.  S^1442 
(case  p.   14^8)* 

Deportation. 

lAmitatlan  of  time  for  deportation  of 
alien,     8—1286    (case  p.    1282), 

Deportation  because  of  advocacy  of  un- 
lawful destruction  of  property. 
8-1282. 

Sufficiency  of  warrant  for  arrest  for  de- 
portation.   8-1282. 

Fact  that  warrant  for  arrest  for  deporta- 
tion is  based  upon  one  statute  as  ren- 
dering inapplicable  later  statute. 
8-1282. 

What  may  be  considered  by  court  in 
habeas  corpus  proceeding  to  review 
deportation  order.     8-12^. 

Effect  of  failure  to  inform  alien  of  his 
right  to  be  represented  at  hearing  for 
deportation  by  an  attorney  until  most 
of  the  testimony  was  taken.   8-1282. 

Effect  on  validity  of  deportation  proceed- 
ings of  fact  that  record  contained  let- 
ters and  clippings  intrpd^oced  without 
the  knowledge  of'  the  alien  where  Je- 
portiition  was  not  based  on  anything 
.  contained  therein.    ^1282* 


AUMONT. 

Sao  DtvoRCB  and  Separation. 


«*'-  * 


AMBIGUITY. 

Parol  evidence  to  explain,  see  Bvioencil 


.  Tlio  dash  in  ^mtlk  ^tatio9,  staa4f  f  ov,  AX.R* 

8  A.L.R.— 104. 
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Comlniiations  in  violation  of, 
OLY  AND  Combinations. 


Appeal  and  Erbml 
Pleading. 


[8  A.LJL 


MONor- 


♦♦ 


AMMONIA. 

« 

Bxperimewtal  evidence  aa  to  inflaniina» 
hilUy  of. 


ConstituHonality  of  statute  or  ordinance 
requiring  proprietor  of  pUi€se  of 
amttsement  to  furnish  pre  or  poiioe 
protection  at  his  oton  expense, 
9^1628  (case  p.  1690). 

Carrying  on  of  place  of  amusement  as  a 
private  bnaineas.    8-1590. 


ANAKCHIST. 

Tdmitation   of   time    for   deportation   of 
alien  anarchist,     8^1389. 


ANESTHETICS. 
Experimental  evidence  a«  to  in%purity  of* 


ANIMAZJ3. 

In  general. 

Injury  to,  by  railroad  trains,  see  Rail* 

ROADS. 

Constitutio^iaUty  of  statute  or  ordinance 
providing  for  destruction  of  ahan^ 
doned  animals.    8^67, 

Injury  by. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  by  dog  bite.     8-930. 

Ruiiniiig  at  large. 

Consiituttcnaltty  of  statute  or  ordinance 
providing  for  desti^tiction  of  certain 
aniniais  running  at  large.    8^74,  7P. 

Diseased  aniatals* 

Oonstiiittionalit^  of  statute  or  ordinance 
providing  for  destruction  of  diseaaMd 
animah    8^69, 


ANSWER. 


Ezduding   apartment   houses    from 
stricted  residenee  district  nndsr 
of  eminent  domain.    S-^S86. 


APFEAI.  AND  ERBOB. 
Appellate  Jurisdictloa  geaerally. 

Effect  of  statute  denying  writ  of  error  ts 
judgment  for  contempt  because  of 
nonperformance  of  or  disobedience  to 
a  judgment,  decree,  or  order.*    8-1149. 

^finality  of  decision. 

AppealaMlity  of  probate  proceeding  to  re- 
move administrator  de  bonis  non. 
8-170. 

Judgment  for  contempt.    8-1149. 

Effeet  of  appeal. 

Waiver  of  statute  or  court  rule  re^uirino 
nonresident  plaintiff  to  give  security 
for  costs  where  application  therefor 
is  not  made  until  after  appeal. 
8^1626,   1633. 

Reeord  —  ameadlae. 

Amendment  of  action  against  railroad 
company  so  as  to  substitate  tlie  Di- 
rector G^ieral  of  Railroads  aa  de- 
fendant.   8-964. 

*  aAdavits. 

Necessity  that  affidavit  presenting  for  re- 
view statements  made  daring  tiie 
trial,  which  the  trial  judge  refused  to 
require  the  stenographer  .  to  take 
down,  should  show  that  sndi  state- 
ments had  reference  to  the  caoae  on 
trial  and  might  properly  be  made 
part  of  the  case  made.    8-59« 

—  OTldeaee. 

Refusal  of  appellate  court  to  review 
rulings  as  to  instructions  where  eri- 
dence  does  not  appear  in  the  record. 
8-^9. 

'^olijeetloiis  and  ezceptioas. 

Necessity  for  exceptions  to  instmctiona. 

8-544,  1426. 
Necessity  of  excepfiofl  to  evidence.    8-760. 


See  PLBAonra. 


—  raising  qnestioA  by  atotiom  or  < 
mode. 

Necessity  of  motion  for  new  trial  to 

view  ruling  on  motion  to  revive 

'  in  name  of  personal  representative. 
8-163. 


Heavy  itaUe  type  is  ttsed  f&t  attnotatiemt  romatt  type  for 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1651 


DisoretioBary  Btmitert. 


Discretion  of  trial  court  as  to  admission 
of  experimental  evidence  as  affected 
hy  similarity  or  dissimUarity  of  con^ 
ditions.     ^— J94   (case  p.  1). 

Exclusion    of    evideiMe   af   ^OEperiments. 

Chiestloiis  not  raised  beloir. 

Questioning    for    first    time    on    appeal 

failure  of  tria^ecwrt  to  allow  interest. 

8-198. 
Raising  d^efense  of  fellow  servant  for  first 

time  on  appeal.    8-1436. 
Objection   that   case   was   tried   on   the 

wrong  theory.    8-1426. 

Review  of  facts. 

Befusal  to  disturb  verdict  on  conflicting 
evidence  if  it  cannot  be  said  that 
evidence  preponderated  in  favor  of 
losing  party.     8-544. 

Beview  of  damages  awarded  in  eminent 
domain  proceeding.    8-1290. 

—  of  findings  by  vef  eree,  eonunissionens 

etc. 

Review  of  findings  of  Workmen's  Com- 
pensation Commission,  see  Work- 
men's Compensation. 

Conclusiveness  of  finding  of  referee  ap- 
proved by  trial  judge.    8-1081. 

Conclusiveness  of  finding  of  commissioner 
appointed  to  determine  prejudice  of 
judge.     8-1226. 

Wliat  errors  warrant  veversaL 

Discrepancy  in  summons-  in  stating 
amount  of  bail  bond.    8-363. 

—  admission  4»r  exclusion  of  evidenee. 

Erroneous  admission  of  harmless  evidence. 
8-1477. 

Refusal  to  reverse  because  of  admission 
of  incompetent  evidence  in  absence 
of  proof  that  such  action  caused  mis- 
carriage of  justice  or  violation  of 
constitutional  or  statutory  right. 
8-163. 

Admission  of  evidence  of  expert  having 
no  logical  effect  in  the  case*    8-11, 

Admission  by  counsel  for  defendant  in 
criminal  case.    8*1331. 

Exclusion  of  immaterial  evidence*    8*<1161. 

Exclusion  of  evidence  in  homicide  case 
that  accused  had  told  witness  that 
decedent  had  threatened  his  life. 
a-1357. 

—  as  to  instraetlons. 

Refusal  to  reverse  for  technical  inao* 
curacies.    8-544. 

Refusal  to  reverse  where  charge  con- 
sidered as  a  whole  is  correct,  though 
some  expressions  standing  alone  may 
be  erroneous.    8^1214. 


Omission  of  words  ^from  the  evidence''  in 
charging  the  jury  that  if  accused  has 
failed  to  satisfy  the  jury  they  must 
make  a  certain  finding.    8-1214. 

*  remarks  of  Jndge. 

Statement  hy  judge  that  evidence  is  ad- 
mitted "for  what  it  is  worth.*' 
8-1034. 

—  as  to  Jury. 

Court's  refusal  to  sustain  challenge  for 
cause  to  juror  who  ia  afterwards 
excused  on  peremptory  challenge. 
8-1064. 

—  as  to  Terdiot. 

Amount  of  verdict.    8*1116. 

Judgment. 

Affirming  in  part  and  reversing  In  part. 
8-163. 

—  effect  of  decision. 

Erroneous  decision  as  l0,u>  of  the  ease  on 
a  subseq^tent  appeal.  9^1033  (case 
p.  1Q28). 

Right  of  parties  to  litigation  to  disregard 
mandate  ^f  conrCof  appeals  and  ask 
trial  court  to  enter  judgment  accord- 
ing to  agreement  between  theuL 
8—938. 


Effect  of  appearmmee  as  waiver  of  pHv^ 
Uege  against  arrest.    8^757. 


APPOINTMENT. 

Of  receiver^  ase  BaoanrEBS. 


ARBITBATIOH. 

Improper  attempt  hy  inftuenoing  or  "by 

attentpHng  to  influence  decision  as 

groiund  for  revooatt/on  of  orMlreKonf 

or  for  avoidance  of  award  tkereun^ 

A  der.    S^tOS2  (case  p.  lOSl) . 


AROITBfEKT. 


Of  counsel,  see  Triau 


^•e" 


AKMT    AJfD    KAVT. 

Induction  of  principal  into  military  or 
naval  service  as  exoneraHng  his  hail 
for  his  nonappearance,  ^— d7f  (case 
p,  363). 


The  dask  in  eaek  citation  stands  for  AX.1t. 
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ATTE8TATIOK. 
Of  wUU  see  WOLS. 


Release  from,  on  bail,  see  Bail  and  Recog- 
nizance. 
Privilege  from,  see  Writ  and  Process. 

Time  at  which  right  to  discharge  from 
arrest  is  to  be  determined.    8-760. 

Sufficiency  of  warrant  for  arrest  for  de- 
portation of  alien.     8-1282. 


«•-•- 


ASBAVl^T    AND    BATTERY* 

In    attempting    to    prevent    t^opement. 

8^660   (case  p.  efi6) , 
Firearm  used  as  a  hludgean  as  a  deadly 

tceapon,    S~-t819  (case  p,  1816), 

Liability  of  master  for  assault  on  serv- 
ant by  superintendent.     8-1426. 

Striking  one  preparing  to  make  an  at- 
tack on  the  arm  with  a  pistol  so  that 
blow  glances  and  makes  a  slight 
wound  on  his  head  as  an  aggrravated 
assault.  8-1316. 

Putting  to  physician  hypothetical  question 
not  based  on  particular  facts  of  case. 
8-1316. 


For  insurance,  see  Insurance. 
Of  taxes  generally,  see  Taxes. 


Power  of  court  off  to  punish  for  con-' 
tempt.    S^1670, 


AMBOCflATtOWL 

Religious    societies,    see    RfiLloious    So- 

CIBTIES. 

Capacity   to   act   as   trustee   mt  library. 

8-804. 
Right   of   unincorporated    association    to 

take    property    given    it    by.  will. 

8<^4. 


AMfUMPTIOK   OF   RISK. 

By  servant,  see  Master  and  Servant. 

ATTACHMEirr. 

Sale  under,  see  Judicial  Sale. 

Mffcet  of  a^tpointment  of  receiver  for  eor^ 
jtoration  upon  enforce^nent  of  at- 
tavhment  lien.     3^459, 


-♦«•- 


As  proper  party  to  bring  suit.    8-679. 


aee    Attobnbt 


Ia  general. 

As   to   attorney   general. 
General. 

As  to  district  and  prosecuting  attorneys, 
see  District  and  Prosecuting  At- 
torneys. 

Evidence  of  admissions  by  attorneys,  see 
Evidence. 

As  to  power  of  attorney,  see  Powis  or 
Attorney. 

Argument  of,  see  Trial. 


Fact  that  attorney  for  one  of  ttie  p« 

to  an  arhitration  agreeitnenl  iMrafted 
the  award  as  ground  for  setting  it 
aside,    8-1089. 

Application  of  Sunday  laws  to  ottitmeyB. 
8^1366  (case  p.  18(^8) . 

Effect  of  failure  to  inform  alien  of  his 
right  to  be  represented  at  hearing  for 
deportation  by  an  attorney  until  most 
of  the  testimony  was  taken.    8-1282. 


Disloyal  arts  or  political  opinions  ms 
ground  for  disharmenlt  or  suspension 
of  attorney.  8—1299  (ease  p. 
12S9) . 

Purpose  of  disbarment.     8-1259. 

Statutory  provision  that  conviction  in  any 
jurisdiction  of  felony  or  misdemeanor 
involving  moral  turpitude,  wbetiier 
the  acts  are  so  designated  by  local 
laws  or  not,  shall  be  ground  for  dis- 
barment   8-1259. 

False  statements  with  intent  to  interfere 
with  success  of  military  or  naval 
forces  in  time  of  war.    8-1259. 

Right,  in  proceeding  to  disbar  attorney 
because  of  conviction  of  crime,  to  in- 

Siire  into  his  guilt  or  innocence  of 
e.  crime.    8-1259. 

O^aipeBsatioa. 

Retainer  fee  and  coiupensation  foor  time 
spent  in  waiting  m  office  at  clients 
request     8-1353. 

Elffect  of  performance  of  some  work  on 
Sunday  on  right  to  recover  for  the 
retainer  and  work  done  on 
days.     8-1353. 


Heavy  Italic  type. is  used  for  aimotatioiisi  xoma^  type  for  eases. 
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Implied  authority   of  auetianeer  to 

oeive  payment  for  i^nim^odities  tchioh 
he  is  authorized  to  aeU,    8^227, 


AXmtBlUTY. 

Experimental  evidence  as  to,     S^39. 


BAOTKKf  A, 

ExperimenMl  evidence  am  to 
ice.    ^— 40. 


ha&teria  in 


BAJO    FAITH. 


AUTHORITT. 

■    •     ^ 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


See  Go(H>  Faith. 


In  general. 

As  to  garage,  see  Garaob. 

Erperimental   et*idence  aa  to  speed  oft 

Liability  of  manufacturer  of  automobile 
to  purchaser  fr*m  midAemanfor  in- 
jury from  defects  in  car.    8-1028. 


Keslis^i^oo  in  nse  of;  injuries  liy. 

Negligent  driving  generally,  see  Negli- 
gence. 

Mxperimental  evidence  in  action  for  per- 
sonal  injuries  hy  auttnnohile  as  af' 
fecsted  by  similarity  or  disHimilarity 
of  conditions.     S'-^S. 

UaMlity  for  neoHgenco  of  cfmuffeur  fur^ 
nished  with  a  car  hired  for  an  ejc-* 
tended     period,       ^—4^4      (cfise     p. 

Opinion  evidence  aa  to  speed  of  auto- 
mobile; comparison  with  that  of  oth- 
er car.     8-690. 

Presumption  of  responsibility  of  owner 
of  automobile  for  injury  caused  by 
chauffeur  in  operating  it.    8-785. 

Liability  of  owner  for  injury  through 
negligent  operation  of  car  by  one  not 
in  his  employ  nor  engaged  in  his  busi- 
ness.   8-785. 

Effect  of  pendency  of  a  former  action  by 
the  owner  of  the  other  car  to  recoveir 
damages  accruing  to  him  from  the 
collision,  to  abate  action  for  dam- 
ages for  injurjr  gf  wing-  out-itl  -  aa 
automobile  collision.     8-690. 


BAIL  ANB  BECOanZAirOE. 
In  generaL 

Giving  hail  as  waiver  of  privilege  against 

arrest,     «— 757. 
Abolition  of  death  penalty  as  affecting 

right  to   hail  of  one  charged  with 

murder    in    first    degree,      8^13^2 

(case  p.  134:8). 

Reversal  of  judgment  on  bail  bond  be- 
cause of  discrepancy  in  summons  in 
atating  amount  of  bond.    8-363. 

Release  of  balL 

Induction  of  principal  into  military  or 
naval  service  as  exonerating  his  haU 
for  his  nonappearance.  ^— d7i  (case 
p.  383). 

Effect  of  insanity  of  principal  to  release 

surety.     8-363. 
By  arrest  of  principal  by  commonwealth 

for  another  offense.    8-363. 
By  arrest  and  confinement  of  principal  in 

another  state.     8-363. 
By  arrest  and  removal  of  principal  by 

Federal  government.    8-863. 
By  removal  of   infant   principal  by  his 

mother  from  jurisdietion  of  the  court 

8-363. 
By  confinement  of  principal  hy  D 

8-363. 
By  death  of  iNrincipAL    8-^363. 


BANANA  PEEL. 

JS^pperimentiU  evidence  in  acMon  for 
fury  hy  Mpping  on.    8^-38  • 


040 


M» 


AWABB. 

Of  arbitrators,  see  Arbitration. 


,  a  M  »  .. 


See  Banks. 


The  dasli  in  eaoh  citation  stands  for  A.L.lt.' 
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Potoer  of  referee  in  hankruptoy  to  pun»      In  wiH»  aee  WHiUS. 
ish  far  contempt,     ^—1575. 


BANKS* 


X&  seneral. 


Potoer  and  duty  of  hanJc  which  has  00- 
quired  a  public  service  plant  to  oon- 
tinue  its  operation,    8-^2^3  (case  p, 

24:2)  . 

Exam,ination  and  supervision  of  hanks 
hy  public  officers  as  intpaimtent  of 
charter  rights.  8-^98  (case  p, 
894). 

Bank  accountant  aa  a  "laborer''  within 
meaning  of  act  penalizing  importa- 
tion of  contract  labor.    8-1438. 

Estoppel  to  plead  want  of  power  to  oper- 
ate street  or  interurban  road.    8-242. 

Officers  And  asents* 

Evidence  on  question  whether  check  made 
payable  to  bank  cashier  was  to  pay 
a  note  to  the  bank  or  a  debt  to  the 
cashier.     8-298. 

Liability  of  bank  for  misappropriation  b7 
bank  cashier  of  proceeds  of  check 
made  payable  to  him  personally  to 
satisfy  a  note  held  by  the  Imnk. 
8-298. 

Application  of  rule  that  one  paying  a  note 
to  an  agent  without  demanding  the 
production  of  the  note  does  so  at  his 
own  risk  in  case  of  payment  to  a 
bank  cashier  of  note  held  by  bank. 
8-298. 


-•«•► 


Estoppel  by  receiving,  see  Eatomm^ 


BEQUEST. 


See  Wills. 


♦♦ 


BBTTiBO. 


See  GAMiNa 


Disqualification  of  judge  by. 


^•» 


BOX   OF   FARTIOITLABS. 


In  general,  see  Pleading. 


MJUA  AHB  KOTBS. 

In  general. 

Premium  notes,  see  Insurangb. 

Payment  of,  see  Payment. 


Of  limitation,  see  Limitation  of  Actions. 


Work  of,  on  Sunday,  see  StmoAT. 


BA8TABBT. 

Presumption  ,as  to  paternity  of  child,  see 

EVIDENCS. 

Itenmge  id  mother  of  cbild  to  another 
man  aa  defense  to  bastardy  proceed- 
ings.   8-426. 


See  Assault  and  Battery. 


Effect  of  Negotidble  Instruments  Act 
statute  invalidating  instrument  given 
for  gantbling  conMderation,     9-^ J 4 
(case  p.  309) . 

Bight  to  retain  title  to  property  sold 
where  note  is  given  for  purchase  price. 
8-789. 

Who  are  bona  £de  liolders. 

Presumption  and  burden  of  proof  as  to 
good  faith  of  holder.    8-309. 

Sufficiency  of  proof  of  good  faith  of  hold- 
er.   8-309. 

Mtstimui  and  detfonaea. 

Prior  actiim  on  promissory  note  in  irJUrfc 
claim  /or  breoA,  of  contract  might 
have  been  asserted  by  oountertAaian, 
set'Off,  or  cross  petition  as  harrimg 
or  abating  subsequent  aeUon  for  situh 
breach.     8-^710, 


Heavy  itali«  tyye  is  nsed  for  annotations;  reman  type  for 
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Effect  of  suit  upon  note  taken  for  pur- 
chase  price  of  property  sold  with  re- 
tention of  title  for  secari^*  on  th« 
security.    8-789. 


RegistratiMi  «f»  see  Vital  Svatistics. 


BI.OW. 

Bxperimentdi  evidence  us  to  force  •/• 


BKOS  FLAG  BJOJA 

Right  of  eervant  to  rely  upon  perform* 
anoe  Ify  another  of  the  dutyt  eguaUy 
incumbent  upon  himeelff  to  comply 
with  the  *'blue  flag  rule.*'  ^-^70 
(caae  p.  S6(%)  • 


BOOT. 


Eooperimental  evidence  aa  to  freezing  off 
to  raUroad  trat$c. 


BOUNDARIES. 

Fence  on  boundary  line,  see  FSNCBS. 


Experimental  evidence  aa  to  effect  of  re- 
lease  of,  to  make  oar  ju$np  forward. 


lAahilUy  for  injury  on  bridge  at  toum, 
municipal,  or  county  line.  8-^1 27 4 
(case  p,  1271) . 


BRITISH   COURTS. 


Board  of  health,  see  Health. 

Fo%rer    of^    to    punish    for    contempt. 

s^is7a. 


Explosion  of,  see  Explosions  and  Ex- 
plosives. 


BONA   FIDE  HOU>ER. 

Of  note,  see  Bills  and  Notes. 


BONDS, 
la  generaL 

Bail  bonds,  see  Bail  and  Recognizakor 
Security  for  costs,  see  Costs  and  Fees. 
Of  personal  representative*,  see  ExsCDIXNttl 
and  Administrators. 

obligee's  concealment  of  facts  or  evasive 
answers  as  fraud  against  surety* 
S^14S6  (case  p.  14:77). 

Corporate  bonds. 

Suvrension  tax  on  bonds  of  domestic  cor- 
poration opened  by  estate  of  nonresi- 
dent  and  held  at  his  residence. 
S-^est  (case  p.  S55) . 


Power    of,     to 
8-^1570, 


publish    for    eontemipi. 


^•» 


la  aoneral. 

Authority  of  broker  to  receive  payment 
for  commodities  which  he  is  author- 
ized  to  sell  or-fer  ««iUeh.  he  is  to  find 
a  market,     8—210  (case  p.  192)  . 

Distinction  between  broker  and  factor  or 
commission  merchant    8^92. 

Burden  of  proof  as  to  authority  of  broker 
to  receive  payment.    8-192. 

When  broker's  relation  to  the  transaction 
ceases  ordinarily.    8-192. 

Real  estate  brokers. 

Constitutionality  of  titatuie  or  ordinance 
requiring  real  estate  brokers  to  pro* 
cure  a  license,  8^424  (case  p.  418)  . 

Liability  of  broker  to  purchaser  for  over- 
stating lottfest  price  at  which  owner 
is  willing  to  sell,  8-^1383  (case  p. 
1377), 


Requiring:  applicant  for  license  as  real 

estate  bnncer  tiriUe  certiSeate  of  good 

character.    8-418. 
Real  estate  broker  as  affent  of  property 

owner  in  fixing  prices.    8-1377. 
Enployee-  of  broker  as  subagent  of  owner 

of  properi^r.    8-1377. 


Tl&a  4a«k  in  eaok  citation  staaids  for  AJUR. 
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Agent  of  real  estate  broker  as  acting 
within  the  scope  of  authority  in  nam- 
ing to  customer  price  fixed  by  broker 
as  lowest  price  for  which  property 
can  be  had.     8-1377. 

Liability  of  agent  for  real  estate  broker  to 
customer  for  charging  him  in  good 
faith  an  excessive  price  for  the  prop- 
erty named  to  him  by  the  broker. 
8-1377. 

Liability  of  real  estate  broker  who  bene- 
fits by  misrepresentations  of  his  agent 
as  to  lowest  sale  price  of  property. 
8-1377. 


CAP. 

XhPpeHmental  evidence  as  to  catching  of, 
in  shutting  door.     &-»30, 


OAPTPAJL  PUl 

Abolition  of  death  penalty  as  a^ecUng 

right   to    hail   of   one   charged    with 

.  murder  in  the  first  degree, 

(case  p,  134S) . 


BUII^DINGS. 

Elevators  in,  see  Elehatobs. 

Negligence  of  landlord  as  to  condition  of, 

see  Landlord  and  Tenant. 
Tenant's  right  as  to,  see  Landlord  and 

Tenant. 
Lien  on,  see  Mechanics'  Liens. 

Experiments  to  show  stahilUy  of  €wmice» 

Imposing  huUding  restrictions  in  exer^ 
cise  of  power  of  eminent  domain, 
S^394   (case  p,  &Sfj) . 


■♦*- 


BVIXET  HOLE. 

Experimental  evidence  as  to  how  huUet 
hole  ^vas  caused,    S^f'i4. 


CAR  nrSPCCTOR. 

Bight  of,  to  rely  upon  perfomumee  by 
another  of  the  duty,  eq^uUly  incicm- 
hent  on  himself,  of  complying  trifft 
"Wwe     flag     rule,**      SS70     (came 

p,  ses). 

Assumption  by  car  inspector  of  negligence 
of  fellow  inspector  in  failing  to  place 
blue  flag  to  pinfteet  train  on  which 
they  are  working.     8-^65. 

Question  wheilher  fellow  servmnt  to  whom 
car  inspector  delegated  the  duty  of 
placing  blue  flag  required  by  mk* 
was  the  servant  of  the  inspector  or 
of  the  railroad  company.     g-86& 


BUBiDEK    OF    PROOF. 


See  EvmENCB. 


BURNS. 

Powder  burns,  see  Powder  Burns  and 
Marks. 


BUSXmBSS. 

On  Sunday,  see  Sunday. 


OAHADIAJf   COURTS. 

Power     of,     to    punish     for     contempt, 
8^1671. 


OAin>£iB. 

Experimental  evid^ence  as  to  appearand 
given  hy  light  from.    9--40. 


1m.  general. 

Injury  to  employee,  se^  Master  and  Sebt- 

ANT. 

Suit  against  railroad  oicned  bp,  or  in 
which  interest  is  held  hy  Vtiited 
States  or  state,  S^99S  (ease  m. 
990).  .     , 

Passenger  earriera.  . 

LiabilUy  of  carrier  for  giving  m.isinfor^ 
motion  to  passenger  as  to  running 
of  train,     S^liss   (case  p.   117S), 

•^injtiry  to  passenger. 

Experimental  evidence  in  action  for  in 
jury  topasHcnger.    8-^34. 

Instructions  as'  to  presumption  and  bar- 
den  of  proof  in  case  of  injury  to  pas- 
senger.    8-163. 

Order  of  Director  General  of  Railroads  un- 
der Federal  control,  requiring  actions 
for  injuries  to  passengers  to  be 
brought  against  the  Director  General 
and  not  against  the  carriers.     8-959. 


HeaTj  italit;'  type  *!•'  used  fox'  annoiatfons;  -t^niM  type  for  cases. 
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—  ejection  f roai  trala* 

E4a:Mi4ty  of  aerrier  to  pasaenger  f^r  0§eo* 
Uon  from  tradn  which  he  hma  n»<«- 
taJbenly  hoards  beeause  of  wUsin* 
formaMoM    as     to     Us    destiwMoikk 

—  leavltuc  At  destibBAtioau 

lAabilUy  of  4jarH0r  for  giving  iN4«in- 
formation  to  passenger  as  U^  destinoi' 
tion  of  train.    S^llSS,  IISS. 

Carriers  of  f  reisltt. 

Service  of  govsmmeti^.  04  accuse  for  faU* 
ure  of  carrier  to  discharge  duty  to 
imiividHai^  <  ^iO^   (49ase  ».,  tM)  .\ 


OoTiBMWientiil  eontrol;  arate«i  ywnnfjpg 
of  trains.  ^ 

Regulation  of  interstate  business  of,  see 
Commerce.      ^  .  . 

Federal  control  of  common  carriers. 
3^969   (cases  ppi  969f  964). 

Relation  between  railroad  and  jgibirerhmeni 
after  roads  have  been  placed  under 
government  contrtH.    8-964. 

Defense  that  acts  causing  injury  were  not 
those :  «£'!  datBndsnt  vtMimn  company 
but  acts  of  the  Director  General  of 
RaiiiiQa^. -as.  «n  .«fficmatiT«    on^ 

Order  of  DirectonGeneraloi  Raiheoadu  un- 
der Federal  control,  requiring  actions 
for  injuries  to.  ^passengers  to  be 
brought  against  the  Director  General 
and  not  against  t}ie  carriers.    8-959. 

Amendment  or  aetioh  kgainst  railroad 
company  so  as  to  substitute  the  di- 
rector General  of  Railroads  as'  d^ 
fendant.    8-964. 

Power  of  legisiatui^*  to  confer  on  Public 
Service  Commission  control  of  the 
schedules,:  rooting^  ;and  style  of  cars 
of  street  railway  company.    8-916. 

Older*  of  Public  Service  Gomnwurio^ 
changing  schedules,  ^routes^. and  types 
of  cars  of  street  railway  company 
from  those  fixeji  Jb^  the  ordinance  un- 
der which  the  company  is  operating. 

8-916. 

"    /       •.  •  ■  • .  '• 

-—rates;  disorimination« 

Free  passes  to  public  offl/fials  ^t*  ^mvptoy* 
ecs,     8^682    (case  p,   679). 

Limitation  of  time  for  suit  by  shipper  to 
recover  overcharges.    8-1254. 

Contract  by  sheriff  to  perform  legal  serv- 
ice for  company  in  exchange  for  free 
pass.    8-679.  '  ■         w. 

Definition  of  free  pass.    8-679. 

•j»  <•  - 
—  abandonment  of  operation! 

PoMcer  of  co%tW  to^'itiMdrii^  disc€nUinua» 
tion  of  railroad  or  street  railway  up* 
on    fors^lmsimg  -  a    mjortguge   on^  MB 
'  plant.    8^:MS  (eas»  p.  1^32) . . 


General  rule  as  to  right  to  ahandon  opera- 
tion of  railroad.    8-232. 

Aasomption  by  purchaser  of  street  rail- 
way at  judicial  sale  of  oblijgation  of 
original  grantee  oi  fraachise  to  oper- 
ate the  road.     8-242. 


Liability  of  seller  or  Aauafacturer  for  in- 
jury due  to  defects  in  articles  sold, 

NB6U<»NGB. 


CAMHXESU 

Liability  of  bank  for  mi9ai>propriation  bv 
bank  cashier  of '  proceeds  of  check 
made  payable  to  him  personally  to 
satisfy  a  note  held  by  the  bank. 
8-298. 

Application   of  rale' that  one   paying  a 

note  to  an  ag^ni  witjiput  demanaing 

the  production  of  the'  ilote  does  so  at 

,his  own  risk  in  case  of  payment  to  a 

'''    bank  cashier  of  note  hda  Dy  bank. 

''"   8-298.  '  •     ■• 

Evidence  on  question  'whether  clieck  made 
payable  to  bank ''cashier  "was  to  pay 
a  note  to  the  bank  or  a  debt  to  the 
'  '  cashier.    8-298. 


^F^" 


ExpeHmentat   evidehoe  am  to  eonMtion 
of.     8^34. 


4     «    •• 


^^  ■!. 


-•^-r 


•   i  • 


CAmPLB. 


See  Animals. 


» r  irf* 


<4   *  ^ 


•  .     1.     * 

•   •  * 


,. « 


CAUSE. 


'  •  >■ 


r4*edumption  and  burden  of  proof  as  to, 

see  Evidence. 
Of  death  of  or  injury  to  insured,  se^  IN- 

■        SURANCE.  ^ 

Proximate  cause,  se^J^xiMAls  CAUSE. 


Experimental   evidenop   qs 
fire.     «-37C        '  *  '   '    * 


to  cause   of 


CEMENT. 

*     ^  '  '  '  » 

Eocperimental  evidence  as  to  grade  of. 


Ike-  &smh  'in 


ifefr  -^JaBm 


■'^  I  "  /i 
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OBRTIFIOATES. 


Of    acknowledgment,    see    Ackkowlbdo- 

MfiNT. 

Of  birth  or  death,  see  Vital  Statistics. 

Requiring  applicant  for  licensee  as  real  es- 
tate broker  to  file  certiiicate  of  good 
character.    8-418. 


CHANGE. 

Of  name  of  corporation,  see  GORPORAnONS. 
Of  domicil,  see  Domigil. 
Of  judge,  see  JuDG£S. . 
Of  venue,  see  Venue. 


CHARITY. 

Works  of,  on  Sunday,  see  Sunday. 


CHARITI£$. 

Bight  of  trustee  of  Umst  for  benefit  of 
charity  to  accumtUate  incotne  under 
tritl  or  other  instrument  directing 
him  to  tt«e  it,    S-^OIS  (case  p.  904) . 

Capacity  of  unincorporated  association  to 
act  as  trustee.    8-904. 


[8  A.L.R. 


Effect  of  Negotiable  Instruments  Law  ts 
repeal  statute  making  void  checks 
given  for  gambling  debt    8-^309. 

Burden  of  proof  of  good  faith  of  holder 
of  check  griven  for  gambling  debt 
8-309. 

Sufficiency  of  proof  of  good  faith  of  holder 
of  cheek  given  for  gambling  debt 
8^09. 


B<iiperiment»  to  afcoir  eramtre  of  writing 
by  use  of  chemicals.    S^^^tO. 

Applic^'bimff  of  **Teo  fpsa  Inquttm^^  to 
explosion  of,     S—(!^00„ 


Immigration  of,  see  Aliens. 


€fhHsttan  Scientist  as  a  ph^ysteUtn 
meaning  of  statute  in 
Ua  statistics,    9^1079. 


reUMmn  to  t?i- 


Of  oorporation,  see  CoBPORATioNa. 


Unohastity  of  wife  as  a4fecting  prior  sep- 
oration  agreement,  8'~14&2  (ease 
p.  1447) . 


CHATTEL    MOBTGAGB. 

Right  of  grantee  or  transferee  to  he  re* 
imbursed  for  expenditures  in  pay* 
ment  of  mortgage  on  property  Ufher^ 
conveyance  or  transfer  is  in  frau^ 
of  creditors,    8^527  (ease  p,  623) . 


In  general,  see  Reugioub  Socmnn. 


CmCUIT   OfHTRTB* 

Power    of,    to    puni^    for 
S^l&40,  1663, 


OmOITXiAB  SAlir. 

Experimental  evidence  as  to  throwing  of 
%ifOOd  by,    ^— a4. 


<»ATT£Ii8. 

Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  fiAifi. 


Negligence  of,  see  Automobiles. 


As  to  aliens,  see  Aliens. 


-o^^ 


As  affecting  right  to  remove  caoae  to  Fed- 
eral court,  see  Rsmg?al  <mp  Causi^ 


Heavy  itmUtt  tr«ie  is 


tf99  for 
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k*A*«    •      I       <    . 


See  Municipal  Courts. 


Statute  of  Frauds  bib  to,  see  CopniucTS. 


COI.I.ATE11AI.  INHERITAlfCE   TJJC 

See  Taxes. 


^•» 


OOUUBCTORS. 


Agrainst  decedent's  estate, 

AND   ADMINISTRATOBS. 


Ezsouioss  Discrimination  between  collectors  in  stat- 
ute requirins:  license  of  real  estate 
brokers.    8-419. 


CLAMaXSIQATUXM. 

By  statute,  see  STATUTB& 


In   deed,   extrinsic   evidence   to  «xplaiflu 
8-1336. 


Clerk  in  ataamflldp  oOee  aa  ''laborer'' 
within  meaning  of  act  penalizing  im« 
portation  of  contract  labor.    8-143& 


JPHor  action  to  determine  tWe  to  real 
property  in  ^rhtrh  adverse  claim 
might  have  been  asserted  by  counter* 
daim,  eet^flf  or  eroe^  petition  as 
bar  to  subsequent  independent  ami* 
Uon  en  sifich  claim.,    tf— 7di* 

Necessity  that  religious  society  establiah 
ita  corporate  capacity  in  order  to 
maintain  action  to  quiet  t^itle  to  th« 
church  property.    8^98. 


COULUSION. 

Effect  of  eMueien  between  partiee  to  re* 
eeiverehip  proceeding  on  right  to 
bring  action  against  corp€iration  or 
prooecttte  pending  aetion  after  mp* 
pointment  of  receiver.    A— 459. 


OCIfiWTAJi  COUBOm. 
Rower  to  pnnieih  fer  contempt,    3^tS79. 


iTdnMltifftonaHftf  ef  ttaUUe  ae  affeeted  by 

'  diecTimination    in    punUihfment    for 

eame    offense    hated    upon    eelor. 


COUCCEOE. 

Eifect  of  act  of  Congress  conferring  upon 
Interstate  Commerce  Commission  au- 
thority to  compel  interstate  railroads 
to  provide  snipping  facilities  for 
shippers  tendering  interstate  ship- 
menta  to  deprive  ral>lic  Service  Coin- 
mission  et  jurisdiction  to  require  such 
road  to  furnish  such  facilities  to 
shipper  offering  intrastate  commerce. 
8-155. 


coiirciDEircaL 

Judicial  notice  of  coincidence  of  the  doge 
of  the  M>eek.  with  the  daige  ef  the 
m^onth,    S^63  (casep.&9)m 


<♦*•- 


^w^^^BBfcWP^^^P^WP^Ir^p^Bfc^iS      4V^^wviV^iVs 


See  BOND& 


OOLLATEltAI.   ATTACK. 

On  judgment,  see  Judombnt. 


Authoritg  of,  to  receive  pagmM^  for 

moditiee  which  he  is  authoriseed  to 
sell.     8-^14. 


Tke  dmtth  in  eaeh  ettarttoa  stamAi  fer  AXJL 
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Distinetion  between  broker  and  factpr 

conunission  merchant     8-192. 


OhUifee'9  eonpeaimenl  of  factm  as  framd 
against  surety  for  debtor  entering  iti' 
to,  composition  jogreement  witH  ored- 
itors,     a^iaoi. 


oodoassioNa. 

ConclusivenesB  of  findings  of  commission^ 
er,  see  Appeal  and  Ehbob. 

Bower    of,     to    punish    for    contempt. 


COMMON  «  GABAUOUk 


See  Cabriers. 


Right  of  parties  to  litigation  to  disregard 
mandate  of  oottrt  of  appeals  and  ask 
trial  court  to  enter  judgment  accord- 
ing to  .agreem«iiit  between  them. 
8-938. 

Right  of  parties  to  soit  to  settle  it  at  any 
time  before  or^aiCter  final  judgment 
&.938. 


-#-•-♦* 


COMMON    PIfEAS. 

Bower  of  courts  of,  to  punish  for  con* 
tempt,    .A— 15d4)«  ,. 


'     ;_ 


COMPENSATION. 

Of  attorney,  see  Attorneys. 

Of  employee,  see  MAsnsn  and  Servant. 

ConstitutUnHU  right.  Uk  com^^iMaMon  ph 
destruction  by  public  aHthoritie,^^  of 
diseased  animaU    S^70,  , 

Conferring  power  upon  the  head  of  one 
department  to^os^the  salaries  of  his 
assistants,  which  power  is  not  con- 
ferred upop  the  heads  of  other  de- 
partments.    8-418. 


GO3KP0PBNCT. 

Of  witness,  see  Witnesses. 

In  general,  see  Incompetent  Personb. 


'COMrtMTiON.' 

Combinations  in  restraint  bl,  see  Monop- 
oly and  Combinations. 


OOMF0I4BK>&T    VACCINATION. 

See  Health.'  "'^ 


CONCilALMENT. 

As  fraud,  see  Frauo^and  Deceit. 
Effect  of,  on  rmining  of  limitations,  set 
Limitation  or  Actions. 


•/ 


Experimental  evidence  as  to 

pliaee  of  conosaitnent,    ^—511. 


CONOimBION. 


Opinion  am  999  EviKKcm 
Averment  of,  see  Pijlaoing. 


I  . 


CONDEMNATION. 

Of  property, 'sefe  EttiKtNT  Domain. 


OONDHnONAI.  ftALB. 


See  Sal& 


« '  * 


CONDITIONS. 

■  ■  <  . 

S^  CCfWHAVTff  AND  CONDmONS. 


CONFIBCATION. 

In  criminal  pvostcstioB,  iwe  Inoictmbnt,  ^  /       ; 

BTC*  Of  property,  constitutionality  of,  see  CoN- 

In  general,  see  PLEADiNa  stitutional  Law. 

Heavy  ItAlin  IgnM  is.  uHki.  i^n  mmmo^ii^MMi  .vomi»  topf  for  oases.  « 
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Acts  of  Congrress,  aee  Statotib. 


OOK8£lfT« 

As  defense  to  crime,  see  Criminal  Law. 

Effect  of  o^fmetU  of  landlord  to  doing  of 
a4^t  which  results  in  injury  to  leased 
premises  on  liahility  of  the  wrong* 
doer  to  the  tenant  therefor,    S'^19, 


GOlVSrDERATION. 

Of  contracts  prenerally,  see  CONTRACTS. 
Of   conveyance   attacked   for   fraud. 
Fraudulent  Conveyances. 


COHSOnBACT. 

Combinations  in  restraint  of  trade,  com- 
merce, or  competition,  see  Monopoly 
AND  Combinations. 


COKSTITDTIONAI.    UIW* 

As  to  relation  of  interstate  commerce^ 
see  Commerce. 

As  to  title  of  statute,  see  Statutes. 

Validity  of  statutes  generally,  see  Stat- 
utes. 

Amendments. 

Seventh  amendment  to  Constitution  pre- 
serving trial  by  jury  as  applicable 
only  to  Federal  courts.    8-1463, 

I>elecation  of  power. 

General  deUigalion  of  power  to  guard 
against  spread  of  contagious  disease. 
S^S3e  (case  p.  S31), 

Right  of  legislature  to  confer  right  to 
exercise  the  police  power  upon  agen- 
cies  created  by  it.     8-916. 

Delegating  to  Public  Utilities  Comrnission 
power  to  compel  exercise  of  eminent 
domain  to  secut^  the  public  safety. 
8-466. 

To  board  of  health.     8-831. 

Separation  of  powers. 
Judicial  power  to  decide  as  to  legislatire 
acts,  see  Courts. 

Infringement  of  power  of  supreme  juA* 
cial  court  by  conferring  final  author- 
ity in  election  contests  upon  Judges 
of  the  superior  court.     8-1468. 


£oeal  self  «90vevBmeait* 

Effect  of  eoiBstitutional  provisions  relative 
to  home  rule  chartm  of  viUagee  and 
cities  to  anthoriae  city  to  grant  its 
city  coondl  the  right  to  punish  a  wit- 
ness for  contenq^t.    8-1682. 

Rlgkts  of  persons  and  property;  equal 
proteetion;  dno  process  $  polieo  pow- 
er. 

Right  to  trial  by  jury,  see  Jury. 
Special   and   local  legislation,  see   Stat- 
utes. 

Meaning  of  phrases  ''law  of  the  land" 
and  ''due  process  of  law."     8-66. 


ConstitutionMUity  of  statute  or  ordinance 
requiring  proprietor  of  place  of 
amusement  to  furnish  fire  or  police 
protection  at  his  own  expense. 
8^1028  (case  p.  1590), 

Police  power  as  to.    8-1590. 

Fixing  wages  of  employee  whom  theater 
proprietor  is  compelled  to  employ  for 
nre  {protection,  forbidding  any  reduc- 
tion in  his  salary  and  forbidding  his 
discharge  without  approval  of  the 
ftre  commissioners.    8-1690. 

—  animals. 

ConsHtutionalUy  of  sUthite  or  0rdina^Me 
providing  for  destruction  of  animala, 
8^67   (case  p.  65) . 

•—  banks. 

Impairment  of  charter  rights  of,  see  infra, 
Impairment  of  contract  obligations. 

—  earrlers. 

Regulation  of  interstate  business  of,  see 
Commerce. 

Federfil   control   of.     8-^09    (cases  pp. 

959,  964). 

.        ■  •    • 

Order  of  Public  Service  Commission  regu- 
lating sehednle^  rontiBg,  and  type  of 
ears  to  be  used  by  street  railway  com- 
pany.   8*916. 


mm.  oonflsea  tl  on» .  destmotloau 
of  property. 


•V  aeisnre 


Statute  or  ordinance  providing  for  de- 
str^tcfion  of  animals,  8^67  (C€tse  p, 
65). 

Constitutionality  of  statute  providing 
for  confiscation  ot  desttuction,  tvith- 
out  notice,  of  intoxicating  liquors, 
and  vehicles  or'  other  property  used 
in  connection  %vith  same,  8'~888 
(case  p.  874)  ••       • 


-^'Orlmlnal  matters  i  ponnlti 


IHaerimiimaMOn  as  regarda.  degree  of  pen* 
alty  or  pmmishm/ent  far  vifoiation  of 
Sunday  law.-    8-^66  (case  p,  563) . 


Tko  6mifk  in  oaeb  tAtaHteai  ataada  #»n 
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{'onstitutionality  •/  sUitnie  aa  a/fected  &|f 
dUcrinUnoHon  in  punishment  for 
aetme  offense  hosed  upon  ege,  coloVf 
or  sex,    ^-^54  (case  p,  84S) . 

Power  of  legrislaturc  under  police  power 
to  impose  penalty  for  violation  of 
Sunday  law.    8-568. 

—  elections. 

See  infra,  Officers  and  elections. 

-^  eminent  domain. 

Constitutional  provision  against  taking 
private  property  for  public  use  with- 
out compensation,  see  Eminent  Do- 
main. 

—  guaranties  of  Justice. 

Impairment  of  right  of  successful  candi- 
date for  office  to  obtain  justice  freely 
by  requiring  him  to  go  to  another 
county  to  contest  an  election  contest. 
8-1463. 

—  impairment  of  contract  obligations. 

JSxamhiation  and  supervision  of  hanks 
hy  public  officers  as  impairment  of 
charter  rights.  S^^OS  (case  p.  894=)  . 

• 

Supervision  of  public  utilities  in  exercifle 
of  police  power.    8-916. 

Power  of  state  to  place  under  control  of 
the  Public  Service  Commission  pri- 
vate contracts  for  the  purchase  and 
sale  of  water  for  the  irrigation  of 
land.    8-249. 

Order  of  Public  Service  Comnussion 
changing  schedules,  routes,  and  types 
of  cars  of  street  railway  company 
from  those  fixed  by  the  ordinance  un- 
der which  the  company  is  operating. 
8-916. 

Regrulating  rates  fixed  in  water  certificates 
of  irrigation  company.     8-249. 

—  intoxicating  liqnora. 

CowitituUonaMUy  of  statute  providing  for 
con^lsoatien  or  destrtiiOtion  witliout 
notice,  of  intoscicaUno  liquofm^  and 
vehicles  or  other  pr&perty  used  in 
eonnetrtiOH  with  eaime.  8'SS9  (ease 
p.  S74) . 

—  lioense. 

Discrimination  in  license  tax,  see  License. 

Constitutionality  of  statute  or  ordinance 
req^uiring  real  estate  hroleers  to  pro^ 
€rure  a  license*  ^— ^j9A  (ease  p.  4-18) . 

—  mnnieipal  aimttera. 

Validity  as  against  city  having  interest  in 
net  attrniagB  of  atrtefc  railway  oom- 
pany  and  an  option  to  purchase  the 
railway,  of  order  of  Public  Service 
Commission  as  to  adiediiles,  voutes, 
and  type  of  cars.    8-916. 


—  notiee  and  li 

Notice  and  opportunity  of  hearing  as 
necessary  to  coastitnte  due  procen  of 

law.    8-65. 

Necessity  of,  before  condemnation  and  de- 
struction of  property.     8-65. 

Sufficiency  of  opportunity  for  hearing  be- 
fore some  triounal  other  than  judiciaL 
8-65. 

Sufficiency  of  rehearing  upon  applica^n 
of  one  not  made  a  party  to  a  pro- 
ceeding before  a  Public  Service  Com- 
mission which  results  in  an  order  af- 
fecting his  interests.    8-916. 

—  oiBcers  and  elections. 

As  to  voters  and  elections  generally,  see 
Elections. 

Providing  disqualification  for  office  and 
disfranchisement  only  for  successful 
candidates  for  public  office  who  are 
guilty  of  corrupt  practices.     8-1463. 

Exempting  from  Corrupt  Practices  Act 
town  officers  elected  in  towns  of  less 
than  ten  thousand  inhabitants. 
.  8-1463. 

Requiring  election  contests  to  be  heard 
only  in  one  county  of  the  state. 
8-1463. 

Right  to  hold  office  and  to  vote  as  prop- 
erty witiiin  the  meaning  of  the  14th 
Amendment.    8-1463. 

—  osteopatha« 

See  infra.  Physicians  and  surgeons. 

—  penalties. 

See  supra.  Criminal  matters;  penalties. 

—  physicians  and  snrgeons. 

Constitutionality  of  separate  classification 
of  osteopaths  and  regular  physicians. 
8-1066. 

—  pnblic  serviee  corporations. 

See  also  supra.  Carriers. 

Validity  of  measures  for  Federal  control 
of  public  uHlitU'H.     8^909, 

Regulation  of  public  utilities  in  exercise 
of  police  power.     8-916. 

—  Snndaj  law. 

See  supra,  CrimioAl  matters;  penaltiea. 

—  tkeaters. 

Sea  flupia,  Amuaementa. 


OONSTRUCnON. 

Of  contracts  generally,  see  CoifntAcm 
Of  insurance  policy,  see  Insouancb. 
Of  lease,  see  Lanowwd  and  Tenant. 
Of  i^eaiting,  aee  Pleading. 
Of  statutes,  see  Statutes. 
Of  will,  see  Wills. 


Heavy  itaUA  type  is  used  for  ammpUMiomsk  ^ 
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COKSTRlJCTIirX)  BEBVICZL 

Dociritke  of,  as  applied  to  wpongfutly  di^ 
charged   servant,      S^-^SS     (case   p. 


OONTAaiQUS   ANB    INFECTIOUS 
DISEASES. 

Of  animalst  see  AniiiUj& 

As  to  venereal  disease,  see  Venebsal  Dis- 


Qeneral   delegation   of  power   to   guard 
against  spread  of.     S^^SO   (case  p. 


-♦-♦«♦► 


CONTEMPT. 

StatkUe  expresslp  or  itnpliediy  denying 
power  to  enforce  Itp  process  of  cou' 
tempt,  order,  judgm^fnt,  or  decree^ 
for  money,  as  applicable  to  order  or 
decree  for  alimony.    S'-llSO   (ease 

p.    114:9). 

What  courts  or  offteers  have  power  to 

punish  for  contempt,    8^1543  (case 

p.  1S41). 
Power  of  municipal  councils  to  punish 

for    ixnUempt.      &^15S6     (case    p, 

1582) . 

Nature  of  contempt  proceeding,  as  civil 
or  criminal.     8-1149. 

Appealability  of  judgment  for  contempik 
8-1149. 

Power  of  equity  tQ  commit  litigant  for 
contempt  for  refusal  to  obey  decree, 
by  an  order  entered  upon  its  own  rec- 
ords under  the  style  of  the  case  in 
which  such  decree  was  pronounced. 
&-1149. 

Effect  of  constitutional  provisions  relative 
to  home  rule  charters  of  villages  and 
cities  to  authorize  city  to  grant  its 
city  covncil'  the  right  to  punish  a  wit- 
ness for  contempt.    8-1682. 

Effect  of  statute  to  deny  to  courts  of 
equity  power  to  enforce  decrees  for 
payment  of  money  by  process  of  eon- 
tempt     8-1149. 


CONTXMILAVCE   Aia>   ADJOURN* 


Application  for  continuanoe  aa  *w^iver 
of  right  to  dismissal  heeauee  of 
plaintiff's  failure  to  funUsh  securUy 
for  costs.    8^1fi2S, 


CONTRACTS* 

Impairment  of  obligation  of,  see  CoNsn- 

TunoNAL  Law. 
Of  corporati0ns,  see  CoiaPOBAiaoNS. 
Effect   of   custom   on,   see   Custom   and 

Usage. 
For   separate   support  and   maintenance, 

see  DivoRCfi  and  Sbfasation. 
As  to  insurance  contract,  see  Insubancb. 
As  to  mortgages,  see  Mortgage. 

Consideration. 

Consideration  of  conveyance  attacked  for 
fraud,  see  Fraudulent  Conveyances. 

Statnt*  of  Fran4«. 

Parol  evidence  to  vary  written  contract,, 
see  ^yiDBNcc 

Validity  of  oral  promise  by  stockholder 
to  pay  debt  of  corporaHon.  8^1 1U8 
(case  p,  110&) . 

Signature  with  lead  peneO,  S^1S39 
(case  p,  1335) . 

When  promise  to  pay  debt  of  another  is 
regarded  as  original.    8-1195. 

Treating  promise  as  collateral  though  new 
consideration  moves  to  tiie  promisor 
and  is  beneficial  to  him.    8-1195. 

Construction. 

Parol  evidence  as  to  meaning  of  parties 
to  contract,  see  Etidencb. 

Construction  of  insurance  policy,  see  In- 
surance. 

Of  language  of  instrument  as  against  one 
preparing  it.     8-760. 

—  entirety. 

When  contract  is  indivisible  so  that  in- 
valid portion  cannot  be  separated. 
8-1363. 

Validity;  pnblie  policy. 

Formal  requisites,  see  supra. 

Validity  of  insurance  contract,  see  lNSUit> 

ANCB. 

Jf'ree  passes  to  public  officials  or  em* 
pioyees.    8^082  (cane  p.  979} . 

Krtial  invalidity.    8-1353. 

—  gambling  eemtmete* 


Mffeet  of  Negotiahle  InstrunmMtm  Act  o» 
stmtute  invmiidating  imeitrumteHt  given 
for  gambling  consideratieu,    8^314 
(ease  p.  309) . 


-•"•^ 


CONTRAiCT    I«ABOR. 

Importation  of,  see  Aliens. 


—  restraint  of  trade. 

Combinations  between  several  persons  or 
corporations  in  restraint  of  trade  or 
eonimerde,  see  Monopoly  ano  Com- 
binations. 


Thm  dnsh  la  eaek  eltatlem  ataMde;  far  AX.B» 
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Necessity  that  one  who  offers  scrap  iron, 
which  he  has  accumulated  for  sale, 
deliver  the  estimated  quantity,  when 
estimate  of  quantity  is  made  by  agent 
of  buyer.     8-745. 

Breaoh* 

Measure  of  damages  for  breach,  see  Dam- 

Aotions. 

Effect  of  hUl  of  particulars  in  action  on 
contract.    S^oSX. 

Prior  action  in  which  claim  might  have 
been  asserted  by  counterclaim,  set' 
offt  or  cross  petition  as  barring  or 
abating  subsequ&nt  independent  ac^ 
tion  thereon.  S^e98,  714,  716, 
720. 


^»» 


0(»rTBIBirTOBT    N£GIJGE3fC£. 

See  Negligence 


COM  VKKSATIOll* 

Experimental  evidence  as  to  possibility 
of  overhearing.     8*^4,  48* 


CONVERSION. 


See  Trover. 


OONVBTANCES. 

In  general,  see  Deeds. 
Fraudulent  conveyances,  see  Fraudulent' 
Conveyances. 


CONVICTS. 

Extradition  of,  see  Extradition. 


I 


COPULlNTtFFS* 

Right' of  one  of  several  coplaintiffs  to  dii^ 
miss  action,  see  Dismissal  or  Dis- 
continuance. 


CORNICE. 
M»peH$nent4ifl  evidence  as  to  safety  of. 


OOBMMRAVIORR. 

As  to  associations,  see  Associatidns. 

Bonds  of,  see  Bonds. 

Impairment  of  obligation  of  oontraci  as 

to,   see    GONSTTTUTIONAL   Law. 

Bight  to  exercise  power  of  eminent  domain, 

see  Eminent  Domain. 
Illegal  combinations  by,  in  restraint  of 

trade,  commerce,  and  competition,  see 

MONOFOLY  AND  COMBINATIONS. 

Religious  societies,  see  Rbligious  Socm- 

TIEB. 

Service  of  process  on,  see  Writ  and  Proc- 


Naaie. 

Estoppel  of  corporation  to  take  advantage 
of  having  acted  under  a  wrong  name 
after  receiving  the  consideration. 
8-579. 

Effect  on  validity  of  contracts  of  fact 
that  they  were  entered  into  under  a 
name  which  the  corporation  had  as- 
sumed without  authority.    8-^79. 

Power  to  change  name.    8^79. 

Charter. 

Impairment  of  charter  rights,  see  CoN- 
sututional  Law. 

Contraets. 

Effect  on  validity  of  contracts  of  fact 
that  they  were  entered  into  under  a 
name  which  the  corporation  had  as- 
sumed without  aathoritgr.     8-579. 

OBkomrm  and  agents. 

Pouter  of  directors  to  change  time  for 
regular  meetings  of  stockhoiderm, 
8^678  (case  p.  678)  . 

Personal'  liabUUy  of  officers  for  debts  of 
corporation  which  has  n^aOe  an 
authorized    change     in     its 
8^583    (case  p.  S79) . 

Effect  of  a  report  made  by  an  officer  of 
a  corporation  as  an  acooant  stated 
which  precludes  the  corporation  froai 
denying  its  accuracy.    8*478. 

Authority  of  president  to  promise  to  pay 
debt.    8478. 

flitook  and  vtoekteMers. 

Msiqtuaftftcait^^ni  0f  judge  J>y  reloftr^s 
otcnership  of  stock  in  corporatiom 
which  is  party  to  action  or 

^    ing.    S-^PS  (case  p.  290) . 

*  ■  . ' .' 

Effect  of  recital  that  a  judge  had  stated 
that  he  had  disposed  of  all  his  stock 
in  a  corporation  as  an  'allegation  ol 
the  fact'  of  his  ownership.     8-2^0. 

Liability  of  public  accountant  mjilriTig 
audit  of  books  of  ^rporation  for  loss 
sustoined  by  one  relying  on  audit  in 
purchasing  stock.    8-4Si. 
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—  vii;hts  of  stoeklioldei«|  Aottmis. 

Right  of  one  purchasing:  stock  after  cor- 
poration  hmx  dismissed  a  pending  suit 
and  eoiiveyed  its  proper^  to  a  tniB« 
tee  for  the  purpose  of  winding  up  its 
aifaifrs,  to  undo  what  the  corporation 
has  done.     8-938. 

Right  of  stocldiohler  suing  "on  behalf  of 
himself  and  other  stockholders  to  dis- 
miss the  action  without  prejudices. 
8^-938. 

^UaMlltr  ««  •t^^UioUtors. 

Validity  of  oral  promise  hy  stockholder 
to  pay  debt  of  cerporation,  S'^llQS 
(case  p.  1196). 

Personal  lialMity  of  stockholders  for 
debts  of  corporation  which  has  maile 
an  unauthorized  change  in  its  name., 
S'^sa  (case  p.  679). 

^  stooklioldem'  me^ttngs* 

Boxver  of  directors  to  chdttge  time  for 
regular  meeting  of  stockholders. 
S'^&JS  (ease  p.  070) . 

Neeessity  of  notice  of  meeting.    ft-^Td. 

IMssolutioat  lasolv«AO)r. 

Appointment  of  receiver  for  corporation 
generally,  see  RSCBIVERS. 

Right  to  bring  action  against  eorporation 
or  pt*osecute  pending  action  as  affect' 
ed  by  the  appointment  of  a  receiver 
for  the  corporation.  ^—441  (ease 
p.  433). 

Right  of  one  purchasing  stock  after  cor- 
poration has  dismissed  a  pending  suit 
and  conveyed  its  property  to  a  trus- 
tee for  the  purpose  of  winding  up  its 
affairs,  to  undo  what  the  corporation 
has  done.    8-938. 


OOTBNAKCIT. 

Tenaney  by  entirety»  tee  Husband  and 
Wnm. 


^^Bia.^ 


oouimBia. 


See  Attorneys. 


^^^^ 


CKymfmbouuoK. 

See  Sbt-Off  and  Coiimtbbolaiii» 


COITKTIES. 

Courts  of »  see  COUNTT  CotiRTS. 

Liability  for  injury  on  defective  bridge^ 

see  Bridges. 
Liability  for  injury  dn  defective  liiidnriy« 

see  Highways. 


COUHTY  AVTomMmw. 


See    DiBTRIOT    AND    P 
NEYS. 


ooiTNTY  ootmrs. 

Power    of,     to    ^^imish    for 
S^lSei,  1670,  X67Sd. 


COUKT   OF   CLAIMS. 
Potrer  to  ywniafc  for  contempt,    S^X647» 


CORBITPT    PRAOTICE8    AOT. 

See  EifCTioNS. 


OOVniT   JRULE. 

Wuiver  of  court  rule  requiring  nonresi^ 
dent  plaintiff  to  give  security  for 
eosia.     &^1610   (case  p.  1608). 


OOSTS   ANB   FEES. 

"Waiver  of  statuie  or  court  rule  requiring 
nonresident  plaintiff  to  give  security 
for  costs.     S^IOIO   (ease  p.  160S) . 

Charging  trustee  of  fund  with  costs,  for 
awaiting  the  judgment  of  the  court 
in  dispute  as  to  beneficiary.     8-904. 

Allowance  as  costs  of  mileage  within  the 
state  of  witnesses  voluntarily  attend- 
ing, upon  request,  from  another  state. 
8-11. 


OOUItTS. 

Ih  general. 

Constitutional  gruaranty  of  Justice  in, 

Constitutional  Law. 
Conlempt  of,  see  Contempt. 
Jurisdiction  of  divorce  suit,  see  Divorce 

and  Separation. 
Judicial  notice  by,  see  Evidencb. 
As  to  judges,  see  Judges. 
Mandamus  to,  see  MaNdamvs. 
Prohibition  to  restrain,  see  Prohibition. 
As  to  removal  of  cituses,  see  Rbmotai*  of 

Causes. 
Process  of,  see  Writ  and  Process.   - 


The  dask  In  eaeh  eitatlom  staBtla  for  A.I*1U 
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Foxvet  of  court  to  auXfwrize  discontinue 
ation  of  puhlic  service  corptfration 
upon  foreclosing  a  tnortgage  on  Us 
plant,     S^28S   (case  p.  282) » 

Jurisdiction  of  action  hy  or  against  pub* 
lie  utility  imAftr  Federal  control. 
8^987, 

Relation  to  other  departments  of  y^orw^ 
ernment. 

Review  of  findings  of  Public  Service  Com- 
missions,.  Bee  Pfmuc  Service  Com- 
missions. 

Review  of  flkxiliigs  of  Woitoar^n's  Compen- 
sation  Commis-iiw  .,  see   Workmen's 

COMnNSdLTION. 

Review  of  Qndings  of  health  officer.  8-881. 

—  legrislatiTe  depavtn&ent. 

Encroachment  on  Judicial  power/  see  Con- 
stitutional Law. 

As  to  validity  of  statutes  generally,  see 
statutes. 

AMttjnptioii  that  legislative  power  hAs 
been  properly  exercised.     8-1580. 

Inquiring  into  wisdom  of  legislation. 
8-65. 

Review  of  propriety  and  necessity  of  tok- 
ing  property  te  public  Me.    8-585. 

#^lvl(|dMl9n  «vov  treUsionii  aooloties. 

J}etertnination  hy  the  oivU  courts  of 
property  rigihiS'.  between  contending 
factions  of  an  independent  or  con* 
gregaUona^  cfcurcf».  8^0f^  (cases 
pp,  98,  102). 

^£e«:lsfftMTe  power  *•  to. 

Infringement  of  power  of  stipreme  judi- 
cial court  by  conferring  final  author- 
ity in  election  contests  upon  judges 
of  the  superior  court.    8-1463. 

State  oonrts* 

Jurisdiction  of  election  contesto,  ilee  Ecfiic- 
tions. 

—  transfer  of  eanse* 

Duty  of  disqualified  Judge  to  grant  mo- 
tion to  transfer  the  cause  to  another 
}udge  instead  of  calling  in  another 
udge.    8-290. 


COURTS-MARTIAL. 
Fewer  to  punish  for  contempt,    8^1547, 


COURTS  OP  COMMON  PUBASw 

See  Common  Pleab. 


covekahts  aud  combitions. 

Condition  of  right  to  maintain  action  to 
remove  cloud  from  title,  see  Cloud 
ON  Titlb. 


Condition  in  pardon  or  parole» 

NAL  Law. 
In  insurance  contract^  see  Insueance. 
In  lease,  see  Landlord  and  Tbnaht. 
Conditional  new  promise  to  pay  harred 

claim*  see  LwrrATioN  of  AcnoN& 


GOWS« 

Constitutionality  of  statute  or  wrdinanes 
providing  for  deMrttetimt  of 
cows,    8^69, 


Of  witness,  see  Witnesses. 


#•» 


Whether  action  is  civil  or  crindiud,  «c 

Action  or  Suit. 
Difltrict  attorney,  see  DianiKcr  and  Pmmb- 

CUTING  Attorneys. 
Violation  of  C<M*r«pt  Pmctieea  Act,  see 

Elections. 
Extradition,  see  Extradition. 
As  to  false   pretenses,   see   False  Pes- 


Abandonment  of  wife,  see  Husband  and 

Wipe. 
Violation  of  Sunday  law,  see  SumiAT. 
See   also   False   Pretenses;    HoMicm; 

Larceny;  Robbery. 

Capacity  to  oonuait  exiate. 

Brunlcemness  as  affecting  exisAeimoe  of 
elements  essential  to  n^urdcr  in  see^ 
ond  degree,  8^t062  (case  p.  1084) . 

General   rule   as   to   effect   of   insanity. 

8-1214. 
Degree  of  insanity  necessary  to   rends 

one  incapable  of  understanding  na- 

tove  of  crime.    8-1214. 
Irresistible    impulse    or   moral    insanity. 

8-1034. 


iBstlgation  or  eonsent  to 

Conviction  of  attempt  to  obtain  sooNds  by 
false  pretonse  althougb  owner  is  not 
deceived  but  pretends  to  be  for  pur- 
pose of  entrttpping  the  suilty  party. 

8-652. 

Procedare. 

Bail  and  recognisaBce,  see  Bail  akb 
Recognizance. 

Presumption  and  burden  of  pioof ,  see  Evi- 
dence. 

Admissibility  of  evidence,  see  Ete 

Sufficiency  of  proof,  see  Eyidbnce. 

Sufficiency  of  indictment,  see  iNDicnmn; 

ETC. 

Disqualification  of  judge. 
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Eight  to  trial  by  jury,  see  JURY. 
Instructions,  see  Trial. 
Venue,  see  venue. 

Impeaching  or   discrediting  witness,  see 
Witnesses. 

Effect  of  hiU  of  particulars  on  proof  in 
prosecution  for  crime.     8'^6S6, 

Failure  to   object  to   predicate   question 

Propounded  to  accused  as  estopping 
im  from  objecting  to  admission 
of  testimony  which  is  immateriaL 
8-1357. 


ConsHtuUonality  of  discrimination  as  re* 
gards  degree  of  penalty  or  punish* 
ment  for  violation  of  Sunday  law, 
S^-S^S  (earn  p.  ««3>. 

C^nsUtutiontOMy  mf  sSatute  as  affected 
hy  discrimination  in  puniShmenS  for 
same  offense  hosed  upon  agSf  color 
or  sex.    ^—^54    (case  p.  S48)m 

Parole. 

XxtradiHon  of  one  who  violates  parole, 
S'^oa  (snss  p.  901)  • 


See  Landlord  and  Tenant. 


Evidence  on 
Damages. 

Tenant's  right 
Tenant. 


qtf  injury  to,  see 
to,  see  Lanolobd  and 


CROSSIKG& 

Injury  at  railroad   crossing,   see   Rail- 
roads. 


CURVB. 
M^Dperimental  evidence  as  to  effed  o/« 


CUBTOM    AlfD    V8AGS. 

Evidence  of,  generally,  see  EviDBNCS, 

Custom  or  previous  deaUng  as  intposing 
an  obligation  upon  party  to  contract 
to  acee-pt  natnething  else  in  lieu  of 
cash,     8^1208   (caae  p.  1264). 


Negligence  of  employee  in  following  a 
custom  with  respect  to  interpretation 
of  a  rule.    8-865. 


la  cemeviU* 

Review  of,  on  appeal,  see  Afpral  and^ 
Error. 

Relevancy  of  evidence  as  to.    8-t595. 
Prejudicial    error    as    to    measure    of.- 
8-1116. 


For  disefliarge  of  ae 


ser^lee.*^ 


Doctrine     of     ^'censtrtttfHve 
8-^38  (case  p,  884) . 


Stipulated  salary  for  such  period  as  dis- 
charged employee  is  entitled  to  re- 
cover damages,  less  anv  amount  ae-' 
tually  received  or  which  might  have 
been  received  during  such  period  aft> 
er  discharge,  as  measure  of  recovery. 
8-334. 

In  eoadeainatioH  prooeediags. 

Reduction  of  damages,  see  infra. 
Time  for  which  recoverable,  see  infra. 

Measure  of  contpensation  to  owner  of 
fee  when  telegHtph  or  telephone  line 
is  erected  along  railroad  right  of  way 
or  highway.  8^1298  (case  p.  1290) . 

Right  of  appellate  court  to  review  danw 
ages.    8-1290. 

Time  for  wU^h  reeoverable. 

Right  to  assess  permanent  damage  to 
owner  of  fee  lor  construction  of  tele- 
graph line  along  railroad  right  of 
way.    8-1290. 

9 

Bodnetioit* 

£ffect  on  amount  of  damages  to  be  al- 
lowed owner  of  fee  for  construction 
of  telegraph  line  on  railroad  right  of 
way  of  fact  that  construction  of  ad- 
ditional railroad  tracks  may  impair 
the  enjoyment  of  the  telegraph  com- 
pany.   8-1290. 


DAMS. 

Liability    for    injury    by    bursting    of. 
8-544. 


DANGEROUS  AOBNCT. 

Ex{>lo8ives,  see  Explosions  and  Explo- 
sives. 


The  daslt  in  eaclt  oitation  stands  for  A.I«.R. 
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Shnplioyment  of  inoonipetent,  inexpe* 
Tienced  employee  to  handle,  as  inde" 
pendent  grorund  of  negligence  toward 
one  other  than  an  employee.    *— 577. 


DBAD1.T   WBAPaN. 

Firearm  used  as  a  bludgeon  as  a  deadly 
weapon.    9^1319  (ease  p.  1319) . 


I>£ATH. 

Ab  to  limitation  of  time  for  action  for, 
see  Limitation  of  Actions. 

Proximate  cause  of »  see  Proximate  Causb« 

Registration  of  deaths,  see  Vital  Sta- 
tistics. 

Effect  on  competency  of  witness,  see  Wrr- 

f  NESSES. 

Effect  of   death   of  lessee   to   terminate 

lease      8—1142, 
Release  of   bail   by   death   of   principal. 

8-363. 


DSATK   PENAIiTT. 

See  Capital  Punishment, 


DEBT. 

Action  for,  see  Action  for  Debt. 

Of  personal  representative  to  ilecedenVf^ 
estate,  liability  for,  on  bond.  8—84: 
(case  p.  79) . 


DEBTOR    AND    CBEDlTaB. 

Ck>mpo8ition  with  creditor,  see  Composi- 
tion WITH  Creditors. 

Creditors  of  decedent,  see  Executors  and 
Administrators. 

Conveyance  fraudulent  as  to  creditors,  see 
Fraudulent  Conveyances. 

As  to  exemptions,  see  Homestoad. 

Insolvency  of  debtor,  see  INSOLVENCY; 
Receivers. 


DECEDENTS. 

Administration  of  estates  of,  lee  Exec- 
utors AND  Administrators. 


DECEIT. 

See  Fraud  and  Deceit. 


DECUUBIATIONS. 


Admissibility  in  evidence,  see  Evidence. 


DEDICATION. 

Presumption  of  dedication.     8-249. 


•♦-»" 


DEEDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Parol  evidence  as  to,  see  Evidence. 

Presumption  of  undue  influence  on  ^^rant- 
or,  see  Evidence. 

Tax  deeds,  see  Taxes. 


Effect  of  conveyance  of  real  < 
partnership   in   the   name 
only  the  surname  of  one 
mentioned.    ^-489. 


estate  to  a 
of  wiiidi 


^•» 


To  liability  for  abandonment  or  nonaiip- 

port  of  wife,  see  Husband  and  Wife. 

In  action  to  recover  damages  for  nuisanee, 

see  Nuisances. 


DEFINITIONS 

See  Words  and  Phrases. 


^•»- 


Of  homicide,  see  Homicidb. 


^•» 


Effect  of,  as  waiver  of  statute  or  eouH 
rule  requiring  nonresident  piaintiM 
to  give  security  for  casts,     8^ IS  10 
(case  p.  1&08), 


DEIiEGATION  OF  POIVEB. 

Constitutionality  of,  see  CoNSTrnmoiuL 
Law. 


■#•» 


Injury  whUe  malcing  delivery  as 
out  of  and  in  the  course  of 
ment  uHthin  meaning  of  Wi 
Cotnpettsation  Act,      8^^3S  ( 

930). 


P- 
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BEMONSTRATmS    EVIBEJICJU. 

See  EYI0ENCE. 


In  ireneral,  see  Wl£L8. 


#•» 


In  general,  see  Pleading. 
To  evidence,  see  TVAL. 


BEP  A&TMKM  TS. 


See  Trial. 


DIBBCTOB  GEMBRAX  OF 

ROADS. 


Of  government,  see  Governmsntal  De-      Orders  of,  see  GAi«iERa 

PARTMENT8, 


DZSPORTATION. 


Of  alien,  see  Aliens. 


DisApiLcnr. 

Effect  of,  on  running  of  limitations, 
Limitation  op. Actions. 


DEPUTY  SHERIFF, 


See  Sqeriffs. 


DESCENT  AND  DISTRXBUTION. 

As  to   rights  In  estate  by  entirety,  see 

.      HVSBAMD   AND^  WifS. 

Tax  on  right  to  take  property  by,*  see 
Taxes. 


DESCRIPTION. 

Of  parties  in  deed,  joa. Deeds. 

Of  property  in  lease,  see  Landlord  and 

Tenant.  T  . 
Of  parties  in  pleading,  see  Pleading. 
Of  beneficiary  in  will,  see.  Wills. 


DESERTION. 

Criminal  liability  for  desertion  of  wife, 
see  Hui^and  and  Wive. 


DESTINATION. 

Leaving  passenger  at,  see  Carriers. 


■  ■?    e»» 


DISBARMBNT* 


Of  attorney,  see  Attorneys. 


Of  firearm,  see  Firearms.    - 

Of  employee,  see  Mm^ter  and  Servant. 

Of  trusty  see  Trusts. 


^fW0* 


H9u^m**s  UabiHtiff  far  ^/ury  of  one  sarv- 
ant   hy  another  in  enforcing  disci'- 


DISCONTINUANCE. 

Of  operation  of  railways,  see  Oakribrb. 
Of  action,  see  Dismissal  or  Discontinue 

ANGB. 


i»  m   1*^^ 


'    DISCREl>mNG. 

Of  witness,  see  Witnesses. 


DESTRUCTION. 

DISCRETION. 

Oonstitutionality  of  statute  or  ordinance 

providing  for  destruction  of  proper-      Review  of,  on  appeal,  see  Appeal  and 
ty;  see  OoNstirtmoNAL  Law.  Error. 

Tlie  dSsk  ts  Btufh  eHarHwi  staaAs  for  A.If.R^ 
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Constitutionality  of,  see  OONSTITUTXONAL     Of  corporation,  see  Cobporations. 

Law. 
In  license  tax,  see  I^cgwaRi  ^•» 


*iW**> 


i*^> 


DISBA8E. 

Diseased  animals,  se^  Animals. 
Contagious  or  infectious  disease,  see  Con- 
tagious And  Infectious  Diseases. 


#•» 


DISINTECTiaK. 

Power  to  require,  under  general  delega^ 
Hon  of  power  to  guard  against 
spread  of  cont€igiou8  diseiMe,  8-^88, 


As  jrround  fov  dtslwvBifnl  or  suspension 
01  attorney,  see  Attorneys. 


DISMICHBAI.  OR  DISGONTIirUAirCE. 

Application  for  continuance  as  tifaiver  of 
right  to  dismiseal  because  of  pl4|in- 
t^'s  foiikure  to  furnish  eecurity  for 
costs.     8^1(i28, 

Right  of  plaintiff  to  dismiss  an  action 
brought  in  behalf  of  himself  and 
other  persons,  "S^^^ftO  (case  p,  938)  . 

Mandamus  to  csraipal  ^teiiauil  of  action. 

8—938 
Effeet    of'  dimiMsI    without    pxiejudMe. 

Ri^rht  o€  parties  of  record  to  suit  to 
agree  to  dismissal  at  any  time. 
8-988. 

Right  of  one  purcfamlfeig  stock  of  corpo- 
ration after  motion  to  dismiss  an  ac- 
tion in  which  the  stockholders  are 
interested,  to  prevent  such  dismissal. 


'\ 


Of  judge,  see  JuPGEa 

Of  executor  or  administrator  as  affeeU^ng 
his  removal.    8^181, 


♦*- 


DISSIMILARITY. 


See  Similarity. 


Experimental  evidence  as  to.     S-^S. 


DISTRICT  AND  PROSECITmrG  AT- 


As   to   attorney   general,   see   Attornkt 

GtTNERAL. 

Adm^issibUity  of  threats  by  accused 
against  proseeutiitg  attorney  in  eHm- 
inal  ease,    8^1801. 

District  attorney  as  proper  person  to 
bring  suit  against  sheriff  for  £sifa- 
ture  of  his  office.     8-679. 


DISTRICT    COURTS. 
Power    of,     to     punitih    for 


DISTRICT    OF    COItUMBIA. 


Power  of  courts  of,  to 
tempt.    8-^M647. 


pan^B^  for  oon* 


DIVISION    FENCE. 

See  Fences. 


DIVORCE  AND  SEPARATION. 


Prior  action  for  iUvoroe  4n  which 

for  divorce  might  have  been 

by    counterclaim^    setoff, 

petition  as  bar  to  subseq^icmi  adiom 

for  divorcfi,     8^791» 
Effect  of  divorce  on  right  of  spouse  or 
/  ehMd  to  esmpensa(tion  umiter  WmH^ 

men^s   Compensation  Act.     S^tllS 

(ease  p.  1110) . 
Venereal  disease  as  ground  for  divorce. 

8-1640   (case  p.  16S4) . 

Residence   of  plaintiff  for 
purposes^    8-1534. 

Allmoiiy. 

Potver  to  issue  writ  of  ne  exeat  to 

vent  decree  for  alimony  frown  becom- 
ing    ineffesHve.      8^^27     {case 
326), 

Right   of  wife   to   dispose    of 
.    awarded  to  her  as  support  for 
self  and  c§iUd,  8-061  (case  ^  ^dS) . 
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See  Constitutional  Law. 


Staiuie  expressly  or  iimpiiediy  denying 
power  to  enforce  hy  process  of  con* 
tetmpi^f  order,  ^udgmmit,  or  decree 
far  money  as  agKplioojble  to  order,  or 
decree  for  tMn^ony,  S^llSO  (case 
p.  1149). 


BopmrmtioA 


VnchasHty  of  wife  as  affecting 
mt'uHsm  ^agreement.     S^t40M 
p.  1447}. 


PTHAMXTXL 

In  general,  see  Exjpi^osions  and  Expzo- 

SiVBS. 


BOOS. 

Liability  for  injury  by,  see  Animals. 


Domoiik 

Effect  of  removal  of  administrator  from 
state  appointing  him  to  vacate  his 
letters  of  administratioa.    8^168. 


0t*..^^mm 


Experimental  evidence  as  to  C4tefhing  of 
cap  in  shutting  door. 


Election  between  legacy  and  dowet,  see 
Wills. 

^rior  aeitign inequitysin uxhieh  cloint  for 
dower  mig^  have  been  t^sserted^  hy 
counterclaim,,  set-off,  or  cross  peti' 
tion  as  barring  subsequent  inde- 
penOmU  aetirnn  fer  detiwr.     3^717* 


^^•» 


BBtrCHSI  AM>  DKUUGllITt* 

See  also  Chemicals. 

M!xperimental  evidence  in  action  for  neg* 
ligence  in  sale  of,    A— 39. 


As  affecting  criminal  responsibility,  see 
OtamNAf.  Law. 

^eMng  property  from,  drunken  person 
bp  sleaUh  as  robbery.     «-d5^^  aei 

(case  Pt  3^7) . 


Right  of  owners  of  parcels  into  which 
dominant  tenement  has  been  divided, 
to  use  a  right  of  way*  S^1B6S 
(case  p.  1303). 

Improvement  of  dominant  estate  w^ch 
increases  use  of  easements    8-1343. 


Of  passenger,  see  CABBOERSk 


<>•♦ 


Prior  action  for  possession  in  which 
€€aim  might  have  been  asserted  by 
counterclaim,  set^Otff,  er  cross  peti» 
tion  as  bar  to  subsequent  independ' 
ent  action  thereon.     8^719,  790. 

■ 

Laches  as  defense  to  action.     8-489.  . 

Ell^t  of  allegation  in  complaint  as  to 
the  time  of  defendant's  possession  to 
bind  plaintiff  so  far  as  it  re- 
lates to  defendant's  plea  of  limita- 
tions.   8-489;      '' 

Transfer  of  action  to  equity  on  ground 
thaJk  nflormaAien  of  deed  Is  naoBsaary, 
in  absence  of  pleading  showin|:  de- 
fect in  deed  and  pri^rar  to  eqw%ibte 
relief.     8-489. 

Effect  of  plea,  of  iiti|tf^^«ATi«  to  raise  an 
issue  upon  which  plaintiff  is  entitled 
to  Jury  trial.    8-489. 


Between  legacy  and  dower,  see  WniA 


Intentionally   getting   drunk   a   material 
witness  for  the  adversary  as  ground 
for  revocation  of  arbitration  agree-      Transfers  be^< 
ment.    8-1081. Equity.     ' 

Vke  dmsik  in  emoh  eiti»ti«9a  stiisi4«  |os  h^JtM 


EUSOTIOH    OF    REMEDIES. 

t 

law  and  equity,  see 
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IXBCTXOHS. 

Right  to  vote. 

As  property  within  meaning  of  the  14th 
Amendment     ^1463. 

Corrvpt  practioei. 

Providing  disqualification  for  office  and 
disfranchisement  only  for  successful 
candidates  -  for  public  office  who  are 
guilty  of  corrupt  practices.     8-1463. 

Exempting  from  Corrupt  Practices  Act 
town  officers  elected  in  towns  of 
less  than  ten  thousand  inhabitants. 
8-1463. 

Contests. 

Election  contest  as  a  criminal  proceeding 
within  constitutional  provision  pre- 
serving jury  trial  in  such  proceed- 
ings.    8-1463. 

Sufficiency  of  description  of  petitioners  in 
election  contest  to  show  their  rigrht 
'■■  to  vote  for  the  officers  whose  election 
is  contested.    8-1463. 

Power  of  legislature  to  require  all  elec- 
tion contests  to  be  tried  in  one  coun- 
ty.    8-1463. 

Jurisdiction.     8-1463. 

Infringement  of  power  of  supreme  judi- 
cial court  by  conferring  final  author- 
i1^  in  election  contests  upon  judges 
of  the  superior  eoiifft.    8^463. 

Assignment  by  chief  justice  of  judges  to 
hear  election  contests  as  contraven- 
ing constitutional  provision  that  all 
judicial  officers  shall  be  appointed  by 
the  gbvefnor.    8-1463. 


'    fiUBCTRicmr. 

Conferring  power  of  eminent  domain  up- 
on corporation  organized  to  supply 
electricity  to  public.    8-466. 


8tm  TlAMBPORMER. 


BliEVATOBS. 

BmpioymetU  of  inc&thpetent  or  inexpe^ 
Henced  or  negligent  operator  as  in^ 
dependent  ground  of  negligence 
totuard  one  other  than  an  employee. 


Homicide    or    assault   in   attempting   to 
'    pt^i^ent  an  €^opemeii€i    S-^eo  (eaoe 
p.  eso) . 


Eupperiniental   evidence   ao  to 
taken  by  fiying  partiHeo  of. 


Delegation  to  Public  Utilitiei 

power  to  compel  exercise  of  po>wer  of 
eminent  domain  to  secure  the  public 
safety.     8-466. 

Sufficiency  of  title  of  statute  creating  re- 
stricted residence  districts  in  cities 
of  first  class  under  power  of  eminent 
domain.    .8-585. 

Review  of  legislative  decision  as  to. 
8-585. 

Who  may  ezerolso* 

Conferring  power  upon  light  and  power 
company.    8-466. 

Sufficiency  of  title  of  statute  confining 
upon  public  service  corporationa  pow- 
er of  eminent  domain.    8-466. 

Effect  of  general  covipoaatioQ  acts  to  con- 
fer right  to  acquire  property  by  emi- 
nent domain.    »'Afl6« 

Far  vliat  ya^poaa. 

Power  to  condemn  against  particular  uoe 
of  property.     S—fiM   (case  p.  SJ9S) . 


Establishment  of  restricted  reaidenee  dis- 
trict under  power  oi  eminent  domain. 
8-585. 

J^Tocodnro* 

VThat  is  sufficient  attempt  to  agree  on 
compensation,  *— 47J  (case  p- 
4e6) . 

Necessity  of  attempting  to  negotiate  tvith 
other  joint  owner  upon  faOuie  to 
agree  with  one  joint  owner.     8-466. 

Taking  ot  ar  lajarj  ta  property;  rl^t 

to  compensation. 
As  to  what  constitutes  additional  aenri- 

tude,  see  infra. 
Amount  of  recovery,  see  Damages. 

Constitutional  right  to  o€nnpenaaUan  on 
destr%ACtion  of  diseased  aniwnaU, 
«-70. 

Hight  to  compensation  in  case  of  roa- 
demnation  of  particular  use  of  prop- 
erty.    8^694:. 


Supervision  of  public  utilities 

of    property    without    compensation. 
8-916: 

Order  of  Public  Service  Commission  vega- 
lating  schedules,  routing,  and  ^pe  of 
cars  of  street  railway  company  as  a 
taking  for  public  use  of  the  property 
of  the  company  or  of  the  city  having 
an  interest  in  its  net 
8-916. 
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{ncreasing  rates  for  water  for  irrigatioti 
to  those  having  easement  in  the  sys- 
tem for  the  supplying  of  their  quan- 
torn  of  water  as  an  unaathorised  tak- 
ing of  private  property  for  public 
use.     8-249. 

AAdltioaal  serritvde* 

Bight  and  measure  of  compeHMOUon  to 
otcner  of  fee  when  telegraph  or  tele* 
phone  line  is  erected  along  railroad 
right  of  way  or  hightcay.  8^1298 
(case  p,   1290), 

Limitation  of  time  for  action  for  dam- 
ages because  of  additional  burden  by 
construction  of  telegraph  line  along 
railroad  right  of  way.    8-1290. 


Bights,  duties,  and  liabilities  of,  generally, 
see  Mastsr  and  Servant. 


EMPIiOTERS'   UABIUTT. 

See  Master  and  Servant. 


EKCUBCBBAHCES. 

« 
Right  of  grantee  in'  transferee  to  he  re* 
imhursed  for  expenditures  in  pa^' 
fnent  of  encumbrances  on  propetiy 
where  conveyance  of  transfeft  is  in 
fraud  of  ereditorst,  8^^27  (case  ^, 
S23). 


See  Locomotives. 


ENGINEER. 

Negligence  of,  in  operation  of  traiiw 
Bailroads. 


ENGLISH   COURTS. 

^ower    of,    to    punish    for    eontem^pt* 
8^1670. 


EQUAUTT. 

Of  license  tax,  see  Licensb. 


See  EsTOPPBL. 


EQVIXT. 

Jm.  general;  Jwrisdiotloa. 

Jk%  to  injunction,  see  Injunction. 

Ximitation  of  actions  in,  see  Limitation 
OF  Actions^ 

Jurisdiction  to  issue  writ  of  ne  exeat,  see 
Ne  Exeat. 

Relief  under  prayer,  see  Pleading. 

Afl  to  reformation  of  instruments  general- 
ly, see  Reformation  of  Instruments. 

Power  of  courts  of  equity  to  punish  for 
contempt,    8—1331. 

PiHor  action  on  ctnitract  in' which  elaim 
in  equity  might  have  been  asserted 
by  eounterdaitn,  set-off,  or  cross 
petition  as  barring  or  abating  subse* 
qfiieMt  independent  action  on  suA 
claim.    8-^7 18* 

Prior  action  for  possession  in  which 
claim  in  equity  might  luive  been  as^ 
sorted  by  counterclaim,  set-off,  or 
cross  petition  as.  bar  to  subsequent 
independent  suit  on  s%tch  claim. 
8-719. 

Prior  action  in  equity  in  whitH  c9mim'  dn 
contract  might  have  been  asserted 
by  counterda^^u^  set-off,  or  cross 
petition  as  bar  to  subseqtient  inde- 
pendent action  on  contract.    8^716. 

Prior  action  in  equity  in  ^vhich  claim  in 
tort  might  have  been  asserted  by 
counterclaim,  set-off,  or  cross  peti- 
tion as  bar  to  subsequent  mction  in 
tort.     8-717. 

prior  action  in  equity  in  whi€^  dtaitn 
for  foreclosure  might  have  been  as* 
aerted  by  counterclaim,  set-off,  of 
cross  petition  as  bar  to  independent 
action  for  foreclosure.    8—719. 

Prior  action  in  equity  in  whdc^  cloimf'  in 
equity  might  have  been  asserted  by 
counterclaimf  set-off,  or  cross  peti- 
tion as  bar  to  subsequent  tiction  on 
such  clain^.     8—718. 


Of  contract*  see  Ck>NTRACT8. 

Sstate  by,  see  Husband  and  Wifs« 


Jurisdiction  of  suit  to  enforce 
lien.    S-485. 

Effect  of  prayer  for  accounting  to  confer 
juriadiction  upon  equity  of  action  to 
collect  unsatisfied  judgment  the 
amount  of  which  is  certain.     8-485. 

Effeet  of  atatiitary  abrogation  of  xomedy 
afforded  by  general  equity  jurispru- 
dence.    8-1149. 
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—  retainins  JiiHsdi«tioa. 

For  puri>ose  of  authorizing  the  owner  of 
the  road  %o  discontinue  its  operation 
where  jurisdiction  has  been  taken  for 
puri>ose  of  enforcing  the  performance 
of  a  contract  to  operate  a  street  or 
interurban  railroad.    8-242. 


law  and  equity. 

Transfer  to  equity  of  action  to  recover 
possession  of  real  estate  on  ground 
that  reformation  of  deed  is  necessary, 
in  absence  of  pleading  showing  defect 
in  deed  and  prayer  for  equitable  re- 
lief.   8-489. 

Equity  prlnoiples* 

Riffht  of  gratitee  or  transferee  to  affimt' 
alive  equitable  relief  for  expendi- 
tures  in  payment  of  taxes  or  eneun^ 
hrances  on  property  where  convey* 
anee  or  transfer  is  set  aside  as  in 
fraud  of  creditors,  8^627  (case  p, 
623). 

Equitable  relief  against  award  of  arbi* 
trators  obtained  by  fraud  or  unfair 
means.     8^1088, 


Silence  of  property  owner  after 

notice  from  his  •  neighbor  of  inteo- 
tion  to  remove  a  liedge  on  the  diri^ 
sion  line.     8-164. 

-By  reeelTing  benefits. 

Estoppel  of  corporation  to  take  advantage 
of  having  acted  under  a  wrong  naoK 
after  receiving  the  ocmaideratiiML 
8-579. 


Experimental  evidence  am  to  impurity  of, 
8^45. 


e»» 


Necessity  for  exeeptiMi  to, 

AND  Error. 
Review  of  discretionary  rulings, 

PEAL  AND  Error. 
Reception  of,  on  trial,  see  Trial. 
Demurrer  to«  see  Trial. 
Instructions  upon,  see  Trial. 

Jndielal  notice. 


see  Af- 


BRBOKSOU8   DSOI8IOK. 

Ab  law  of  the  ease  on  subsequeiit  appeal, 
see  Appeal  and  Error. 


By  entirety,  see  HusBAim  akd  Wifb. 


In.  geaevaL 

By  sning  on  part  of  claim,  see  Action  or 
Suit. 

Sffect  of  statute  on  equitable  estoppel. 

8-t60. 
Estoppel  to  claim  exemption  from  arrest. 

8-760. 

Of  nia»vfed  wontan. 

Of  married  woman  masquerading  as  a 
single  one,  to  set  up  statutory  exemp- 
tion of  married  woman  from  arrest. 
8-760. 

Am  to  oer|»o«ate  powe«i. 

Estoppel  of  national  bank  by  its  purchase 
and  temporary  operation  of  street 
railway  to  plead  its  want  of  power 
to  operate  such  road.    8-242. 

fty  laelMs,  elieMee,  or  aeqaleeoenee* 

Laches  as  bar  to  action,  see  Limitation 
OF  Actions. 


Judicial  notice  of  the  coincidence  of  the 
days  of  the  week,  %cith  the  days  of  the 
month.    8^63   (case  p.  SO)* 

Acts  of  Congress.    8-964. 
Proclamations  of  the  President.     8-864L 

(Preniiiiptioni  and  burden  of  proef. 

Instructions  as  to,  see  Trial. 

Validity  of  atatutes.    9-106(1*  15fM>. 

—  eoaoeraiag  penoas.  . 

Presumption  as  to  paternity  of  ehUd 
conceived  or  horn  hefore  tnmrriage. 
8*^27  (case  p.  426) . 

Authority  of  broker  to  receiye  payment 

8-192. 
Authority  of  superintendent  to  nae  some 

force  to  compel  obedience  to  roles  by 

employees.    6-1426. 
Good  faith  of  purchaser  of  note.     8-309. 
Undue  inflttenoe.    8-1091. 
Innocence.    8-1034. 

—  eaase. 

Cause  of  death  of  or  injury  to  insured. 

8-318. 

«— a^gUgenof»» 

ApplicabilUy  of  "res  ipsa  loquittur'*  to 
explosion  of  gases  or  chetieato. 
8^500  (case  p.  493) . 

Effect  of  doctrine  of  '*re8  ipsa  loqiiitar^ 
to  dispense  with  requirement  that  one 
alleging   negligence    must    proire   It 

O '  4«70. 
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PresamptioTi  of  responsibflity  of  owner 
ot  automobile  for  injury  caused  by 
ehaulfenr  in  operating  it.    8-786. 

—  as  to  ofHeial  aotfl« 

Burden  of  showixijK  invalidity  of  tax 
soufirht  to  be  enjoined.    8-792. 

—  as    to    ooatvaota,    iaoimiBemts,    and 

property. 

Good  faith  of  holder  of  note.    8-S9d. 
Presumption  of  dedication  of  property  to 
public  use.    8-249. 

Doomnentary  OTidence* 

Adtnissihility  in  favor  of  writer  of  un- 
answered  letter  not  part  of  mutual 
correspondence,  8^X163  (case  p. 
1161). 

DeuoiiitrmtlTe  erldence. 

Bxperimicntal  evident ce  as  affected  hy 
simHarity  or  dissimHaritp  of  condi' 
tions.     8^18    (cases  pp.  1,  11) » 

Review  of  discretion  as  to.    8-1. 

Photographs.     8-1084. 

Evidence  of  experiments  to  determine 
number  of  hoffs  that  could  be  loaded 
in  wagon  of  eertain  dimensions. 
8-11. 

Parol  and  eztrinste  evidenee  eonoem* 
ing  vritings* 

As  to  oral  contracts,  generally,  see  Con- 
tracts. 

AilmissitHlity    of   pmrol    evidence    as    to 
amount    of   commcdity    specified   in 
written    contract    of    sale.      8^747 
(case  p.  746). 

As  to  purpose  for  which  property  was 
conveyed  to  religious  society.    8-102. 

To  explain  clause  in  deed.    8-1.^35. 

Intent  of  parties  to  lease  of  house  by 
street  number.     8-669. 

Intent  of  testator.    8-904. 

Opinions  and  oonolnsions. 

Weight  of  opinion  evidence,  see  infra. 

Hypothetical  question  not  based  on  the 
particular  facts.    8-1316. 

Reversible  error  as  to.    8-11. 

Nonexpert  opinions  as  to  insanity  of  ac- 
cused.    8-1034. 

Opinion  of  sheriff  as  to  Insanity  of  one 
accused  of  murder.    8-1214. 

Speed  of  automobile;  comparison  with 
that  of  other  car.    8-690. 

Right  of  witness  to  testify  that  a  certain 
thing  could  not  have  happened  with- 
out nis  seeing  it  as  H  conclusion  of 
fact.    8-11. 


Admissfbility  of  statemenMs  hy  aitomey 
out  of  court  ms  to  pnotaMIMy  of  ij«r- 
dlee  or  dedsisn  adverse  to  client. 
8^1884  (cams  p.  1381)  . 

Failure  of  addressee  to  reply  to  letter  as 
evidence  of  facts  therein  stated. 
8-1161. 


Hoarsaari  deolavations. 

Declarations  of  person  indicating  a  par- 
ticular state  of  mind  where  that  is  a 
relevant  fact.    8-1214. 

—  deolarations  of  aoonsod. 

Threats  by  accused,  see  infra. 

Evidence  of  declarations  of  accused  on 
issue  of  insanity.  8^1219  (case  p. 
1214). 

Admissibility  of  voluntary  and  noncom- 
mittal statement  by  accused  as  to 
transaction  upon  which  '  charge  is 
based.     8-1084. 

Voluntary  statements  to  officer  by  one  in 
custody  or  in  Jail.    8-1214. 

Declarations  of  accused  to  show  the  state 
of  his  mind.     8-1214. 


As  to  effect  of  death  on  competency  of 
witneas,  as  to  transaction  with  de- 
ceased* see  Ingompetbnt  Pjhubons. 


Admissibiliiy  of  threats  hy  mccused 
against  jury  or  prosecuting  attorney 
in  criminal  case,  8^1881  (case  p. 
1367) . 

•«  talai^one  somw>e— atlon, 

Admiasibditsr  in  prosecution  far  attempt- 
ing to  seoniv  ^oeda  in  name  of  credit 
customer  by  telephoning  an  order  f6r 
thsm,  of  the  teiephone  eonveraatioas, 
although  accused  has  not  been  direct- 
ly oonneetad  with  tiieu.    8-462. 


Relevaiiey  aoid 

tinder  particular  pteadfngs,  see  infra. 

Evidence  of  wesuUs  of  OJopsHmsent  «a  af» 
fected  hy  similarity  or  diseimitarity 
of  oofkMlona.  8^18  (wises  ppu  1, 
11). 

Evidence  of  experiineats  to  determine 
number  of  hogs  that  could  be  loaded 
in  wagon  of  certain  dimensions. 
.     8-11. 

Permitting  witness  to  describe  wounds  in 
body  of  victim  of  homicide  and  state 
that  some  were  in  the  back.    8-1357. 


Aduljisioni. 

—  enstoni« 

Admissibility  in  favor  of  writer  of  tin-  Evidence  in  action  for  injury  to  person  in 

answered  letter  mot  paH  of  tnutml  boiler  Toom  of  eott^  gin,  of  custom 

correspondence.     8^1183  ■  (case  p»  to  permit  persons  to  enter  that  room. 

1181).  8-760. 
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—  latent  I  fni«4» 

Evidence  on  question  whether  check  made 
payaUe  to  bank  cashier  was  to  pay 
a  note  to  the  bank  or  a  debt  to  the 
cashier.    8-298. 

Fraud.    8-1477. 

—  damagei. 

Diminution  of  usable  value  of  land  to 
tenant  by  lowering  of  water  table. 
8-595. 

—  eare;  negligenee. 

Evidence  of  custom,  see  supra. 
Similar  acts  or  facts  in  negligence  cases, 
see  infra. 

•*-  cirounstanoei. 

Proof  of  surrounding  circumstances  upon 
prosecution  for  homicide  in  attempt- 
ing to  prevent  elopement.    8-656. 

—  ainiilar  aets  or  faots. 

Similarity  of  conditions  attending  accident 

and  experiments.    8-1. 
Condition  at  other  times.    8-^1,  760. 

'Weight,  elfeot,  and  inlfteleney* 

Instructions  as  to,  see  Trial. 
Credibility  of  witness,  see  WitnASSBS. 

BisMmilarity  of  conditions  a&  affeoting 

tveight    of    ex^peritnental    evidence. 

8^26. 
Disregarding    uncontradicted   teMmsny 

in  civil  action.     8—796    (cases  pp. 

7S5,  789,  799). 

Weight  of  evidence  as  question  for  Jury. 
8-874. 

Conclusiveness  of  testimony  of  justice  of 
the  peace  who  certifies  en  a  will  the 
character  of  the  signatures  that  he 
did  not  sign  as  a  witness.    ^1073. 

Good  faith  of  holder  of  check.    8-809. 

Incompetency  or  inexperience  of  street  car 
operatives.    8-569. 

Communication  of  venereal  disease  by 
husband  to  wife.    8-1534. 

To  support  conviction  for  murder,    8-«1084. 

Reasonable  doubt.    &-656,  1034. 

Under  pavtionlair  pleadingSb 

Effect  ef  till  of  parMoul«re  on  proof. 
8S60   (case  p.  644), 

Under  general  denial.    8-964. 

Variance. 

Proof  of  tenancy  by  sufferance  as  va- 
riance from  election  of  monthly  ten- 
ancy.    8-1508. 


EXCAVATIONS. 

EJi^i^erimental  evidence  as  to  vi^fbUUp  •/ 
excavations  in  hightpay. 


See  Appeal  and  Erbcw;  Tbial. 


EZ£CVTIOH. 

Of  writing  required  by  Statute  of  Frauds* 

see  Contracts. 
Exemptions,  see  Homestead. 
Sale  under,  see  Judicial  Sale. 
Of  will,  see  Wills. 


Effect  of  appointment  of  receiver  for 

poration  upon  enforcement  of  encr- 
imtion  lien,     8—459, 

Defense  in  action  to  remove  a  fraudulent 
conveyance  from  the  path  of  an  exe- 
cution, that  claim  on  which  the  judg- 
ment was  entered  and  on  which  the 
execution  was  issued  was  invalid  or 
inequitable.    8-523. 


EXAMUTATIOK. 

Of  bank,  see  Banks. 


BXECUTORS     AND     ADMINISTRA- 
TORS. 

Revival  of  action   in   name  of  personal 

representative,  see  Abatement  and 

Revival. 
Ab   to    devise   or   legacy   generally,    aee 

Wills. 
Competency  of  witness  in  action  by  or 

against,  see  Witnesses. 

Appoiatneat;  removal  i  tenUmatiom  of 
tmst. 

Jfhat  effects  removal  of  executor  or  md^ 
ministrator,  8—17S  (cases  pp.  1&3, 
170). 

What  constitutes  collateral  attack  on  ap- 
pointment.   8-163. 

Appealability  of  probate  proceeding  to  re» 
move  administrator  de  bonis  nen. 
8-170. 

Removal  from  state  of  administrator  as 
ipso  facto  revoking  his  letters  of  ad- 
ministration.    8-163, 

Necessity  of  formal  accejptanoe  of  resig- 
nation to  confer  jurisdiction  to  ap- 
point successor.    8-170. 

Abandonment  of  trust  by  personal  repre- 
sentative.   8-170. 

Effect  of  filiag  of  aeeount  by  personal 
representative  denominated  ''final  ac- 
count" to  terminate  the  troat.    8-170. 
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Pow«ri  and  liabilltlei. 

Bond  of  execMtor  or  administrator  as 
covering  debt  due  from  princtpai  to 
decedent,    ^—^4  (case  p.  79) . 

Option  of  executor  of  tenant  to  keep  the 
property  or  sublet  it,  or  surrenaer  it 
to  landlord.     8-1142. 

Qeneral  rule  as  to  liability  of  surety  on 
bond.     8-79. 

Indelitedness;  olaiaui  as*<>uit  estate. 

Rent  accruing  under  lease  after  death  of 
lessee  as  preferred  claim  or  cost  of 
administration.  3^114:6  (case  p, 
1149). 

What  included  in  costs  and  charges  of 
administration  which  statute  makes  a 
preferred  claim.    8-1142. 


AppUcahiiitp  of  **res  ipsa  toqmiUur*^  to 
explosion  of  gases  or  chenUcaMs. 
8-^00  (case  p.  ^98) . 

Experimental  evidence  as  affected  hff 
similarity  or  disstwUiarHif  of  eondi' 


tions.    3-^5. 


^•» 


See  Explosions  and  Explosivbs. 


♦  •» 


EX^Elf  8IOH  OF  TIMB. 

Waiver  of  statute  or  court  rule  requir- 
ing  nonresident  plaintiff  to  give 
security  for  costs  where  application 
therefor  is  made  after  eoBtensionc  of 
time  to  anewer.    3^1611, 


BXEBCPTIOmk 

Homestead  exemption,  see  Homestead.  ' 
From  arrest,  see  Writ  and  Process. 


♦  •» 


BZ  PA&TE  OOMinnaCATIOHS. 

With  arlHtrators  as  ground  for  relief 
against  award,    8-^108 S. 


See  Eyidencb, 


S   ■!»    % 


EXPERT    ACOOfPlfTAllTa 

See  Poiuc  AoeomiTUkNTa 


In  c:eneral,  see  Evii»ng& 


^1^ 


Parol  evidenee  for  purpose  ef ,  Me  EVX- 

DBNCE. 


EZTBADITiaR. 

Extradition  of  one  ^sho  violates  parole, 
8^^908  (case  p.  901)  • 

General  rule  as  to  extradition  of  oonvlet. 
8r901. 

Dutsr  of  authorities  of  state  where  arrest 
is  made  to  show  facts  justifying  is- 
suance of  warrant.     8-901. 

Issuance  of  warrant  as  prima  fado  ai»* 
thority  to  hold  one  against'  whom  it 
is  issued.    8-901. 


EXTRIHSIC    EVIBENCE. 

As  to  writing,  see  Eyidencb. 


-  ■  "J* 


Compensation  for  loM  or  impmirm%€nA  of 
eyesight  under  Workmten^  Oam&pen* 
sation  Act.    8^1324  (case  p.  1322) . 


FACTOKS* 

Implied  authority  of  factor  to  receive 
ftayment  for  commodities  which  he 
is  authorized  to  sell.     8^227. 

Distinction  between  broker  and  factor  or 
commission  merchant.     8-192. 


EXPI^SIOHS  AlW  EXPI.OSIVES. 

PACTS. 

Of  gas,  see  Gas. 

Proximate  cause  of  injury  by,  see  Proxi-      Review  of,  on  appeal,  see  Appeal  and  Eb- 
mate  Cause.  ror. 

The  dash  in  eacli  eltatioii  staads  for  K^ltitL, 


{ 
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Firearm  as  a  deadly  weapon,  see  Deadly 
Weapons. 

Evidence    of   expeviments   with.      3^-37, 
41,  63. 
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Conversion  by  telephone  as  false  ]»*6- 
tense.    3^6S6  (oa&e  p,  6S2) . 

Admissibility  in  prosecution  for  attempt- 
ing to  secwre  goo4a  in  name  of  credit 
customer  by  telephoning  an  order  for 
them,  of  the  telephone  eonversations, 
although  accused  has  not  been  direct- 
ly connected  with  them.     8-652. 

Conviction  of  attempt  to  obtain  goods  by 
false  pretense  although  owner  is  not 
deceived  and  pretends  to  be  for  pur- 
pose of  efntrapping  the  guilty  party. 
8-662. 


FIRE   IirSTTRANCE. 


See  iNsufiANcas.. 


FUtES. 


FBDERAI*  OOUBTS. 

JPoxuer  to  ptmish  for  contempt.    8—1645. 


ACT. 

See  Master  and  Servant. 


See  Costs  and  Fees. 


Proximate  cause  of  loss  or  injury  by, 

Proxibiiate  Cause. 
Liability  of  railroad  for,  see  Railroads. 

Experimental  evidence  as  to  cause  of, 
8-37. 

Constitutionality  of  statute  or  ordinance 

'requiring    proprietor    of    place    of 

amusement  to  furnish  fire  protection 

at  his  oum  eoopense.     8—1628   (ease 

p.    1690). 

Negligence  of  owner  of  carload  of  gaso- 
lene in  permitting  ground  along  switch 
ti3Md£  to  beoone  saturated  theiewitk, 
where  fire  is  subsequently  set  to  it 
by  bo^Ay  to  the  injury  of  property  in 
the  neighborhood.    8-1243. 


FEI.LOW    SEBVANTS. 

See  Master  and  Servant. 


fossihUity  of  recognising  person  by  flash 
front  gun  or  pistol*    8—6S, 


i  ■> 


Right  to  remove  or  rebuild  fence  sepa* 
rssting  one's  land  from'  his  neighbor's 
UmA.    3^1644  (ease  p.  1341). 

JEiffect  on  implied  admission  in  complaint 
for  destn^ying  a  division  fence,  that 
it  was  on  or  near  the  line,  of  denial 
in  the  reply  that  the  fence  was  on 
defendant's  property.     8-1641. 

Right  to  remove  hedge  on  division  lin^  as 
carrying  with  it  right  to  take  dewn  a 
supporting  railing  attached  to  the 
neighbor's  house.    8-1641. 

Estoppel  of  property  ownei:  to  claim  dam- 
'  ages  for  removal  of  division  fence  by 
adjoining  owner.    8-1641. 


#•» » 


FIKALITT   0F  IWCI8IOH. 


Eooperimental  eviMmuss  ms  to.    ^^-44. 


Liability  for  causing,  see  WAnss. 


<  <» 


FitTiiio  FAKncun. 


Experimental  evidsnee 
taken  by.    3—33, 


as   fo   direcUms 


FOOT. 


For  purpose  of  appeal,  see  Appeal,  and      EncpeHmentalevidefice  as  to  catching  of. 
Error.  in, railroad  track.    8—38. 
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Ejtj^rimentmi  evidence  09  to  eatehinff  of 
footboard  of  loo€nno€ive  mt  frooip  <»- 
tersectiotis. 


#■>» 


Of  blow,  Me  Blow. 

As  neoasMtvy'  oLomeitkt  of  crime  of  vobbery, 
see  Robbery. 


FMIMAOSmW. 

Of  mechanic's  lien,  see  Mcchakics*  LlBNS. 
Of  mortgage,  see  MoRT6A<afi. 


Confiscation  of  property,  see  Confisca- 
tion. 
Of  insurance  contract,  see  Insurance. 
Of  public  office,  see  Officers. 


#•» 


FORGERY. 

Mxperiments  to  show  eirooure  of  toriUng 
by  %tO€  of  chemicals,    3—40. 


FORMER  SmnP  PENDINO. 

As  ground  for  abatement,  see  Abatement 
and  Revival. 


FRAUD   AND    DECEIT. 

Statute  of  Frauds,  see  Contracts. 
Bvidtnee  as  to,  gitntraUy^  see  EviBiNOik 
Transfers    ia    fraud    or    ereditiiis«    see 

Fraudulent  Conveyances. 
Effect  of,  on  runnifig  of  limitations^  see 

Ijmitation  of  Actions. 

Fdise  representations  as  to  status  as 
wtdver  of  pHvUoge  mgO>ln$^  arrest. 

Mffoot  of  ooUtfsion  hei^wesn  pmrtieo  $0  nsw. 
ceivorship  proooodinff  on  Htfkit  to 
bring  action  mgahmt  oorpotvtion  or 
prosecute  pending  action  after  ap» 
pointment  of  rmsetver,    ^— 45d. 

Liability  of  broker  to  purchaser  for  over* 
stating  lowest  prioo  at  which  owner 
is  willing  to  sell,  8^1383  (case  p, 
1377) . 

Wraudttlent  coneeatnietit  of  facts  front 
arbitrators  as  gt^und  for  avoiding 
award,    8—1087, 


Obligee's  concetiimeui  of  facts  or  evasive 
answers  as  fraud  against  surety, 
S^tSSd  (oaae  p.  i477i . 

Effect  of  rule  prohibiting  parol  evidence 
to  vary  written  contract  to  preclude 
admission  of  such  evidence  to  estab- 
lish fraud  in  making  the  contract 
8-746. 

Sufficiency  of  complaint  based  on  neg- 
ligence to  sustain  judgment  based  on 
fraud.     8-1028. 

When  suppression  of  truth  or  conceal- 
ment constitutes  fraud.    8-1477. 


ntAVDuusmr  ookveyako^. 

Bight  of  grantee  or  transferee  to  be  re^ 
inibursed  for  expenditures  in  pay- 
ment  of  taxes  or  encumbrances  on 
property  where  conveyance  or  trans' 
fer  is  in  fraud  of  oreditor^,  8^2% 
(case  p,  52S) . 

Defense  in  action  to  remove  a  fraudulent 
conveyance  from  the  jMtth'of  ah  ex- 
ecution, that  claim  on  which  tiie  judg- 
ment was  entered  and  on  which  the 
execution,  was  issued  was  invalid  or 
inequitable.    8-523. 

Effect  of  valuable  consideration  where 
intent  is  to  defraud  creditors.    8-623. 

Effect  of  purchaser's  notice  of  transferee's 
fraud.    8-523. 


Bktperimental  evidence  as  to  freeeing  of 
boot  to  raitPomd  track.    S-*S8. 

MdmMHty  under  meoident  poUey  for  inifmry 
or  death  from  freeing,  8-^31 
(came  p.  228}. 


FREXCOnr 

See  Carriers. 


FitoirnrBS. 

Extradition  of,  see  ExnuoinoN. 


Experimental  evidence  in  action  for  In- 
fury  by,    8^^8, 


Evidence  of  experiment  to  determine 
possibility  of  fire  originating  from, 
8-^7, 


Tlie  dasB  IA  eaeli  elttftttfii  etaakls  foit  AJUBL, 


1680 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.LiL 


OAMINO. 

Validity  of  gaming  contract,   see   Con- 
tracts. 

Burden  of  proof  of  good  faith  of  holder 

of  check  given   for  gambling   debt. 

8-309. 
Sufficiency  of  proof  of  good  faith  of  holder 

of   check  given   for   gambling   debt. 

8-309. 


^•» 


OARAGE. 

Right  of  lessee  of  house  by  street  number 
to  enjoin  erection  by  landlord  of  ga- 
rage on  rear  of  lot.     8-669. 


^♦» 


GAS. 

As  to  oil  and  gas  leases,  see  Mines. 
See  also  Fumes. 

Experimental  evidence  ae  to  in/famiiut- 

biHty  of.    «-4tf. 
Applicahiliiy  of  ''res  ipsa  lot)[uitur'^   to 

explosion  of  gas.     8^600    (case  p. 

493) . 

Conferring  i>ower  of  eminent  domain  upon 
gas  company.    8-466. 


♦  •» 


GAftOZSNE. 

In  general,  see  Explosions  and  Explo- 
sives. 
Liability  for  fire  started  by,  see  FiRSS. 
Proximate  cause  of  injury  by  expkMdoa 
.     Qf#  see  Proximatb  Causb. 

Right  of  lessee  under  oil  lease  who  con- 
tracts to  sell  to  another  the  gas  pro- 
duced from  oil  'wells  on  the  premises 
to  be  used  in  the  manufacture  of  gas- 
olene; to  stimulate  the  flow  of  oil, 
although  as  a  result  thereof  the  gas 
may  lose  some  of  its  gasolene  prop- 
erties.   8-414. 


GATE. 

Mxperimental  evidmuss  as  to  safeiy  of 
gate  on  street  car.     8-^8. 


GENERAIi  DElfXAL. 

Evidence  admissible  under,  see  Evidbncb. 


I#    >  »    ■        T    '< 


Bv  will,  see  Wills; 


OonsHtmUonality  of  staUUe  or  ordhmmos 
providing  for  destruction  of 
affected  toith.    8-^9. 


GOOB 


Requiring  applicant  for  lieenae  as  real 
estate  broker  to  file  certifieate  of  9ood 

character.     8-418. 


GOOB   r  AmL 

Presumption  and  burden  of  proof  as  ti^ 

see  Evidence. 
Sufficiency  of  evidence  as  to,  see  Evidbnc& 


#•» 


GOVERNMENT. 

Service  of  government  as  excuse  for  faiU 
ure  of  carrier  to  discharge  citify  to 
individual.  •  8-^162    (case  p.   1S6). 


GOVERNBCENTAi:.  BEPARTMEHT8. 

Conferring  power  upon  the  head  of  one 
department  to  fix  the  salaries  of  his 
assistants  which  power  is  not  con- 
ferred upon  the  heads  of  other  de- 
partments.   8-416. 

GBAHB   JtlBT. 


Power    off    to    punish 
8^1679. 


for     eonietnpi. 


^•» 


GRASS. 


JBI^M  •/  tenant  to  reeover  damm 
third  person  for  in^ry  to. 


GITARANTT. 

ft 

Statute  of  Frauds  as  to,  see  Oontkactb. 


0%Ug^O^  eonceaim/ent  of  fmotm  or 

answters  as  fraud  4$gainst  gmmrantor. 
8^M48B   (ease  p.  t417). 


^mm 


GUEST. 

Breach  of  lessor's  covenant  to  repair 
groHnd,  of  UabiUty  for  dawMiges 
personal  injury  to  guest  of 
8^769. 


for 


Heavy  ttalio  tyipie  le  vsed  for  Ajuivtatioaa;  ireataB  type  for  oi 
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Adhesiveness  of,  see  Adhesiyeness. 


■  ■     #>» 


GUK* 


See  Firearm  a 


^•» 


OUHPOWBSR. 

In  ireneraly  see  Explosions  and  Explo- 
sives. 


Right  of  one  isolated  at  state  institution 
to  discharge  because  he  is  able  to  pro- 
vide himself  with  proper  treatment  at 
an  Isolated  place  in  locality  of  his 
residence.    8>831. 

Right  of  coart  reviewing  deportation  pro- 
ceedings to  wei^h  the  testimony  npon 
which  deportation  order  was  based. 
8-1282. 

Statute  requiring  court  to  dispose  of  the 
party  as  law  and  justice  reouire. 
8«1282. 


-♦-•-#• 


BAIXWAT. 

Experimental  evidence  oa  to  atmeun$  ef' 
Ughl  in.    «-5«. 


General  delegation  of  power  to  guard 
against  epread  of  contagione  disease, 
S'SSe  (case  p.  SSI) . 

Presumption  of  validity  of  health  statute. 
8-1066. 

Providing  for  isolation  of  men  infected 
with  venereal  disease.    8-831* 

Right  of  one  isolated  at  state  institution 
to  discharge  because  he  is  able  to 
provide  himself  with  proper  treat- 
ment at  an  isolated  place  in  locality  of 
his  residence.    8-831. 

Effect  of  misnomer  of  state  institution  on 
validity  of  isolation  order.    8-831. 

"■■  iraeeutstfton* 

Right  to  require  vacdnation  under  gen* 
eral  delegation  of  power  to  guard 
against  epread  of  contagious  disease. 


Necessity  of,  to  constitute  due  process  of 
law,  see  Constitutional  Law. 


#■»■<» 


See  £yxi»NCB, 


•••. 


I    »■  p 


Division  hedge,  see  Fencb8> 


See  Appeal  and  Error 


^•» 


B«A]>IJGHT. 

JBocperimental  evidence  as  to  an^ount  of 
light  cast  5y.    ^-27. 


Eooperintental  evidettfes  as  to  catching  of, 
upon  steps,    S^^O, 


Devise  or  bequest  in  favor  of,  see  Wnxs. 


•  • 


•*M^MMM.mKm 


Ib  sp— wil;  boavA  of  ]ieaUli« 
As  to  vital  statistics,  see  Vital  Statis- 
tics. 

Review  by  courts  of  findings  of  health 

officers.     8-831. 
Delegation    of    power   to   fasoltti   board 

8-831. 

Tiea*'lati#M  to  pvoteot  liealtk. 

Regulations  as  to  diseased  animals,  see 
Anihialb. 


HIGH  COURT  OF  JUSTICE. 

Power    of,    to    punish    for    ean$einpt. 


Additional    servitude    on, 
Domain. 


see    Eminent 


8  A.L.R.— 106. 


ik  eita^iiHi  mtsMds  tarn  AJUB. 
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Vn^  of. 

Authority  of  abutting  owner  to  eject  from 

sidewalk  children  using  it  for  roller 

skating.     8-1455. 

Defects;  liability  for  injuries  to  trav- 
elers. 

Liability  for  injury  on  defective  bridge, 
see  Bridges. 

Liability  for  injury  due  to  negligent  driv- 
ing, see  NexHjIGencs. 

Injury  by  trains  at  crossing,  see  Rail- 
roads. 

Eaoperimental  evidence  In  ocHon  for  in' 

jury  in  highway,     S—39, 
ZAahility  for  injury  on  highwtty  <U  tawHf. 

municipal^  or  county  line.     3^1274: 

(case  p.   1271). 
^iXperimental  evidence  aa  to  formation 

of  ice  upon  Mdetpalk.     S'^9. 

•»  oontribviory  negligenoe. 

Of  person  injured  by  strieet  car,  see 
Street  Railways. 

BToperimental  evidence  as  to  visibiiity  of 
defect    or   obstruction    in'  highway. 


Constitutionality  of  statute  permitting 
the  destruction  of  hogs  found  run^ 
ning  a$  harge  on  or  near  pubHo 
levees.    9^79. 


^•» 


HOUDAT8. 


At  to  Sunday,  see  SUNMY. 


*i«*i^^M** 


HOME   B17U!. 

As  to  local   self-goverxunent,   see   Con- 
STrruTioNAL  Law. 


In  generaL 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Ebbob. 

Assault  with  intent  to  murder,  see  As- 
sault AND  Battery. 

Right  of  one  accused  of  murder  to  bail, 
see  Bail  and  Recognizance. 

Effect  of  insanity  or  irresistible  impulae, 
see  Crimunal  Law. 

Effect  of  intoxication,  see  Criminal  Law. 

Experimental  evidence  in  pT09ecutimi 
for.     &^S9. 

Effect  €fn  liability  of  one  infiictimg  per* 
sanal  injury  on  another  who  dies, 
of  fact  that  negligences  nUHidkef  or 
laclc  of  siklll  of  physician  or  surgeon 
contribwted  to  $he  <ie«tfc. 


Right  of  one  accused  of  homicide  te  every 

reasonaUe  doubt.    8-656. 

Proof  of  surrounding  circumstances  upon 
prosecution  for  nomicide  in  attempt- 
ing to  prevent  elopement.    8-666. 

Admissiluli^  of  photograph  of  scene  of 
crime  containing  white  »p<Mai  to  in- 
dicate places  where  victims  f elL 
8-1034. 

Nonexpert  opinion  evidenee  as  to  sanity  of 
accused.   8-1034. 

Permitting  witness  to  describe  wounds  in 
body  of  victim  of  homicide  and  state 
that  some  were  in  the  back.    8-1357. 

Sufficiency  of  evidence  to  support  con- 
viction.   8-1034. 

Instructions  in  prosecution  for.     8-1034. 

HkcttsaMe  or  liuitUUtble  bemleide. 

Effect  of  intoxication,  see  Criminal  Law. 

Homicide  in  aMemp$ii9g  to  prevent  Hspe- 
tnenJt.     Sh-eeo   (case  p.  4Ni0), 

Taking  life  in  defense  of  son.    8-666. 
—  self -defease. 

Bxperimenls  to  determine  frfnn  uxfcat  dis- 
tance  pistol  or  gun  was  fired  as 
bearing  upon  issue  of  self-defense* 


HaHESTBAD. 

On  public  land,  generally,  see  Public 
Lands. 

Creditors'  rigkts. 

Liability  under  enlarged  Homestead  Act 
of  1909  for  debts  of  homesteader  con- 
tracted b^ore  isBuande  of  patent. 
8-631. 

Antecedent  debts;  conelruction  6f  statute 
as  to.     8-843. 


In  general,  see  AimiAis. 

ConstitutionatUg  of  staUi$e  or 
providing  for  destrusHon  of 
hjorses.     8^69. 


BtrKBARD    AKD    WIFB. 


In  geaeraL 

As  to  divorce,  see  DtvoBCB  and 

TH>N. 

Estoppel  of  married  woman, 


Heavy  italic  type  is  need  for 


•tatiensf  mmam  tyve  for  cases. 
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J>is4jfiiaii/lcation  of  judge  by  wife's  own* 
ership  of  atocic  in  corpoixtiion  which 
is  party  to  action  ov  proeeeding* 
3—205  (cane  p.  290)  . 

Effect  of  marriage  to  terminate  author' 
ity  of  executrix  or  administratrix. 
3-181. 

Property  rights. 

As  to  dower,  see  Dower. 

JEsUUes  Iky  entirety  in  personal  property. 
S-lOli   (case  p.  1014). 

JIffect  of  entry  by  hiuband  and  wife  into 
partnership  with  estivafcy  funds  to 
change  the  character  of  the  estate. 
8-1014. 

J^ght  of  surviving  wife  as  against  hus- 
band's administrator  to  store  property 
purchased  with  funds  derived  from 
property  held  by  entireties.    8-1014. 

JLetioiu;  personal  iajvries* 

Mreach  of  lessor's  covenant  to  repair  as 
ground  of  Uabii4ty  for  dtnnages  for 
personal  injuries  to  wife  of  tenant. 

Abandonment  of  wif  •• 

-Criminal  responsibility  of  husband  for 
abandonment  or  nonsupport  of  wife, 
who  refuses  to  live  with  hin%.  8— IS  14 
(case  p.  1812) « 

Meanin|:  of  term  "wilful''  in  statute  pro- 
viding punishment  for  desertion  of 
wife  and  children.    8-1312. 

iSufllciency  of  husband^s  contribution  to 
support  of  wife  and  children  to  pre- 
vent conviction  for  desertion.    8-1312. 


#•» 


To  expert,  see  EviofiVOk 


.    XBBlfTITT. 

Applicability  of  provisions  of  i^isurance 
contract  as  to  iniury  intentionally 
inflicted  where  insured  is  injured 
because  of  mistahe  of  identity, 
8-322. 


As  to  proceedings  in  bastardy,  see  Bas- 
tardy. 
Presumption  aa  to»  sae  Bvubnuk. 


ZIXMESS. 


See  Sickness. 


OOP  OBUeATIOHS. 


See  OoNnrmiTMNAL  Law. 


mm 


I*    .1 


Of  witnenes,  gMiefally^  see  WmrasSB. 


Sole  under 
deed 
price. 


IK  ADEQUACY. 

power  fn  motigage  or  fi'W> 
as  mffeoted  by   inmdequacy  of 
8-1001  (ease  p,  O0O) . 


wmmmm^im^ 


nfCQMXL    .    . 

Right  of  trustee  to  accumulate  income 
under  wiit  or  ether  ^nstruiment  di* 
reeling  him  to  use  U.  8—91(1^  (ease 
p.  ^e4r) . 


XOB. 

In  street  or  on  sidewalk,  liabflity  for  in- 
jury by,  see  Hiqhwats. 

Mxperiniental  evidence  os  to  baciili  <«• 
8^-40, 


-•-♦' 


IDEM    SONANS. 


^ee  Name. 


INCOMPETEITT  PBRSOHS. 

Ck>mpetency  to  commit  crime,  see  Crim- 
inal Law. 

Opinion  evidence  as  to  insanity,  see  Evi- 
dence. 

Sufficiency  of  proof  of  incompetency,  see 
Evidence. 

As  to  married  women,  see  HtJSBAND  and 
Wife. 

Testamentary  capacity,  see  Wills. 

Incompetency  of  witness,  see  Witnesses. 

Experimental  evidence  as  to  effect  of 
liquor  to  produce  insanity.    <»~45, 

Statute  rendering  witness  incompetent 
because  ef  death  of  other  person  ae 
applicable  to  latter' s  mental  eon- 
dition.     8^1007    (case  p.    1091). 


The  doA  in  emtih^  Mmkhem  aiaiids  for  AXiJt. 
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Effect  of  insanity  of  principal  to  release 
surety  on  bail  bond.     8-363. 


Burden    of    showing    invalidity    of 
sougrht  to  be  enjoined.     8-792. 

Effect    of    excessive    prayer    for 
8-595. 


I.  w.  w, 

IdmUation   of  tinte   f&r   deportation   of 
alien  /.  W.  TV.     8~12S9, 


^•» 


Sufficiency  of  pr«of  of.    8-569« 


-♦-»■ 


INK. 

Experiments  to  show  erasure  of  writing 
by  tute  of  chemicals,    8~^40* 


mHOCBRCEk 

Presumption  of,  see  EviDSNCBi 


IKFANTS. 

Effeet  of  infancy  on  running  of  limita- 
tions, see  Limitation  of  Actions. 
Adoption  of,  see  Parent  and  GhiijD. 

Termination  of  authority  of  adnUnistra^ 
tar  appointed  to  act  during  minority 
of  next  of  letffi  by  latter^M  coming  of 
age,    8^180, 

Intervening  act  of  child  as  affecUng 
question  of  proximate  cause  of  danv- 
age  to  person  or  property  of  third 
person  by  fire  or  explosion,  S^12&0 
(case  p,  12^BJ . 

Roleaae  of  bail  by  removal  of  infaAt  prin* 
cipal  by  his  mother  from  jurisdiction 
of  the  court.    8^63. 

Ejection  of  children  using  sidewalk  for 
roller  skating.    •8*1455. 


nrsANiTT. 

See  Incompetent  Persons. 


Of  corporation,  see  CcmPORATioNS. 
As  to  receivers,  see  Receivers. 

Insolvency  of  insurer  or  employer  mm 
affecting  liahUity  for  compensatiom 
under  Workmen^s  Vompensatitnt.  Act, 
8-1846  (case  p.  1841^ J . 

Effect  of  insolvency  of  personal  repre- 
sentative of  estate  on  liability  on  his 
bond  for  debt  due  from  him  to  dece- 
dent   8-79. 


Experimental  evidence  as  to,    ^^5« 


INHERITANCE   TAX. 


See  Taxes. 


ZN  JUNCTION. 

Injunction  against  sale  under  execution. 
&-631. 

Right  to  test  reasonableness  of  order  of 
Public  Service  Commission  in  pro- 
ceeding to  enjoin  its  enforcement. 
8-^16. 

Injunction  to  prevent  collection  of  tax  as- 
sessed against  property  which  tax- 
payer does  not  own.    8-792. 


INSPECTORS. 

Car  inspoator,  see  Gab  Insfbciob. 


INSTRUCTIONS. 


See  Trial. 


INSURANCB. 

Tke  polief  or  contraet  geaenlly. 

Provision  for  insurance  for  a  period 
covered  by  each  successive  payment 
of  assessments,  terminating  at  the 
end  of  such  period,  to  be  revived  for 
a  like  period  by  a  new  payment. 
8-378. 

Conatruetion, 

General  rule  as  to  construction.     8-318. 


Heavy  italic  typ«  is  «seA  f Mr  aamotMttaiUM  ro: 


iyi^  for 
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Conditions. 

As  to  vacancy  or  occupancy  of  property. 
8-d73. 

Forfeitnre    for    nonpaymont    of 


Effect  of  estoppel  or  waiver,  see  infra. 

Provision  suspending  insurance  during 
default  in  payment  of  premiums  or 
assessments  as  affected  by  failure  of 
insurer  to  declare  a  suspension  6c- 
fore  loss.  ^— ad5  (cases  pp.  378, 
380,  391) . 

When  payment  of  overdue  premium  by 
mailed  check  is  effected.    8-^91. 

Duty  of  secretary  of  local  camp  of  bene- 
fit society  who  has  advanced  assess- 
ments for  member  to  continue  making 
such  advancements.     8-378. 

Duty  of  company  holding  premium  note 
under  contract  that  it  may  collect 
such  portion  of  it  as  equals  the  earned 
premiums  to  th^  date  of  lapse  of  the 
policy,  to  return  the  note  in  order  to 
be  entitled  to  rely  on  suspension  of 
policy  before  loss,  for  nonpayment  of 
an  instalment  when  due.    8-391.  ' 

Reinstatement. 

Power  of  local  camp  officers  of  mutual 
benefit  society  to  waive  provisions  as 
to  reinstatement.    8-380. 

Requiring  express  warranty  of  present 
sound  bodily  health  as  condition  of 
reinstatement.    8-380. 

Payment  of  premium  after  loss  as  re- 
viving policy.    8-391. 


Forfeiture  for  nonpayment,  see  supra. 

Waiver  by  demand,  acceptance,  and  re- 
tention of  prmninm,  see  infra. 

Payment  of  premium  after  loss  as  re- 
viving policy.     8-391. 

Waiver;  estoppel. 

Waiver  of  one  condition  as  evidence  of 
waiver  of  another  condition.     8-873. 

Estoppel  or  waiver  as  affected  by  power 
of  agent.    8-378,  380. 

By  knowledge  or  notice.    8^78,  860. 

Establishment  of  custom  to  waive  default 
in  payment  by  single  aoeommodation 
of  holder  of  poHcy  in  permitting  him 
to   make   overdue    payment.      &-391. 

Indorsement  on  policy  that  interest  of  in* 
sured  is  that  oi  fee  simple  in  re- 
mainder as  waiver  of  condition  avoid- 
ing the  policy  in  case  of  vacancy  of 
premises.    8-373. 

Proofs  of  loss* 

Conclusiveness  against  insured  of  proofs 
furnished.    8-318. 

Risks  and  oanses  of  loss,  injury,  or 
deatk. 

JjidbiUt^  under  accident  policy  for  itt- 
fttry  0r  death  fromi  f reciting.  S'-^^Sl 
(vase  p,  229) . 


ApplitmhUUg  9f  provisions  as  to  injuries 
intentionally  inflicted  where  insured 
is  injured  Ipeoofuse  of  mistake  of 
identity.     8^322    (case  p,  318). 

Burden  of  proof  as  to  cause  of  death. 
8-318. 

IiQury  to  one  person  by  another  which 
is  not  the  result  of  misconduct  or 
provocation  by  the  injured  person  and 
is  unforeseen  by  him  as  an  "acci- 
dent"   8-318. 


IlfTENT« 

Parol  evidence  as  to,  see  Evidence. 
Evidence  as  to,  generally^  see  EiViDENCS. 
Of  testator,  see  Wills. 


♦  »» 


XllTENTIONAIi   INJUBIES. 

To  insured,  see  tNBUBANCBi 


Disqualification  of  judge  by,  see  JuDCass. 

Disregarding  uneowtradieted  tesiUmany 
of  interested  tHiHusss  *n  oivtt  action, 
8-^14. 

Questioning  for  first'  time  on  appeal  fail- 
ure of  trial  court  to  allow  interest. 
a-198. 


IKTEBMEDIATE  APPEIXATE 
COVKEfL 

Bower  to  fNniiak  for  oonlempf.    8'^1550. 


UlTBItSTATE    0010f£RCE. 

See  Commerce. 


IHTEB8TATE  COMMBBOC  OOlOfflS- 

£ffect  of  act  of  Congress  conferrin|;  upon 
Interstate  Commerce  Commission  au- 
thority to  compel  interstate  railroads 
to  provide  shi|>ping  facilities  for  ship- 
I>ers  tendering  interstate  shipments 
to  deprive  Pvblie  Service  Commission 
of  jurisdiction  to  require  such  road 
to  furnish  such  facilities  to  shipper 
offering  intrastate  commerce.    8-155. 


The  dask  in  oaek  oltatiwi  stands  for  A>J^n, 
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Power  of  national  bank  to  obligrate  itself 
to  operate.     8-242. 

Estoppel  of  bank  to  plead  want  of  power 
to  operate.     8-242. 

Retaining  jurisdiction  for  purpose  of 
authorizing  the  owner  of  the  road  to 
discontinue  its  operation  where  equity 
has  taken  jurisdiction  for  purpose  of 
enforcing  the  performance  of  a  con- 
tract to  operate  an  interurban  rail- 
road.     8-242. 


INTERViaaNG    AGENCY. 

Effect  of,  on  proximate  cause,  see  PKOZI- 
MATE  Cause. 


^♦» 


INTOXICATING   LIQUORS. 


of 


ExperinietUal    evidence   as    to   effect 
liqtior  to  produce  insanity. 

Constitutionality  of  statutes  providing 
for  c€ynfi9caU0n  or  destruction,  with* 
out  notice,  of  intoxicating  liguofv, 
and  vehicles  or  other  property  Used 
in  connection  uHth  same,  3-^S8 
(case  p.  S74). 

Fulvre  to  extend  prohibition  against  in- 
toxicating liquor  to  that  used  for 
sacramental  purposes.     8-874. 


INTOXICATION. 


Estate  by  entireties,  see  Husband  ax» 
Wife. 


J170GE8. 

Im  general. 

Prejudicial  error  in  remarks  or  candiict 

of,  see  Appeal  and  Erbob. 
Mandamus  to,  see  Mandamus. 

Assignment  by  chief  justice  of  judges  t» 
hear  election  contests  as  contravening 
constitutional  provirion  that  all  j«- 
dicial  officers  shall  be  appointed  by 
t^e  governor.    8-1463. 

DisqualUlcatioii;  cbange. 

Disqualification  of  judge  by  reiaiiv€^s 
ownership  of  stoclc  in  carparaUon 
which  is  party  to  action  or  proceed' 
ing.    8-^295  (case  p,  29a) . 

Prohibition  to  prevent  prejudiced  judge 
from  proceeding  with  ease.  S^123S 
(ease  p.  1220) . 

Interest  of  judge.    8-1226. 

Bias;  prejudice.    8-1226. 

Change  of  judge  as  a  change  of  ▼eniw 
within  rule  that  state  is  not  entitled 
to  change  of  venue.     8-1226. 

Eight  to  change  of  judge  because  of 
prejudice  against  the  state.     8-12Si6. 

Duty  of  disqualified  judge  to  grant  motion 
to  transfer  the  cause  to  another  judge 
instead  of  calling  in  another  judge. 
8-290. 


See  DRUNXENNSas. 


As   defense  to   liability  ftn*  erime, 
Criminal  Law. 


Of  person  committing  crime,  see  Crim- 
inal Law. 


IRRIGATION. 

As  t^  irrigation  distriets  and  companies, 
see  Waters. 


JANITOR. 

lAahility     of     empl4>yer     for 
S^145S    (case  p.   1455) . 


acts     of. 


jmOMENT. 


see  Appeal  and 
Appeal  and 


In  cem*ral» 

Finality  oi. 
On  appeal. 


Wai%9er  of  Mtmtute  or  eomirt  rmle 
nomre»tdewt  piaiuMff  to  niv 
for  costs  hy  failure  to  appttf  therefor 
unMSL  after  jud^fment*    9^X^25, 

fiffeot;  eonelnsiTemess. 

Pendency  of  one  suit  as  abatement  of  an- 
other/see  Abatement  and  BErrrALi. 

Judgment  for  part  of  claim  as  bar  to  fur- 
ther suit,  see  Action  or  Sun*. 

On  appeal,  see  Appeal  and  E^smmk. 

Effect  of  decree  for*alimony,  see  Ditobis 
AND  Separation. 

—  collateral  attaok. 

Collateral  attack  on  appointment  of  ad- 
ministrator, see  EXBOUTORS  and  Ad- 
ministrators. 


HeaTy  italie  type  It  used  f«r  aniiotfl(ti«ns;  r^man  type  for  eases. 
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Defense  in  action  to  remove  a  fraudulent 
conveyance  from  the  path  of  an  ex- 
ecution, that  claim  on  which  the  judg- 
ment was  entered  and  on  which  the 
execution  was  issued  was  invalid  or 
inequitable.     8-523. 

<— w^kat  matters  oonoluded. 

Prfor  action  in  which  etaim  might  have 
teen  asserted  by  counterclaim  net* 
offt  or  cross  petition,  as  barring  or 
abating  subsequent  independent  a/o* 
tion  thereon*  8^O0^  (cases  pp.  CS3f 
ePO) . 

Effect  of  Judgment  against  storage  ware- 
house for  injury  to  stored  property 
on  right  to  recover  compensation  for 
storage  which  was  not  set  up  as  a 
counterclaim  in  the  first  action. 
8-685. 

^•as  to  parties* 

Judgment  against  seller  of  ehattels  for 
breach  of  warranty  as  conclusive  tip- 
on  prior  warrantoTm  S^^Ol  (ease  p. 
663). 

Lien. 

Priority  as  between  Judgment  lien  and 
Hen  of  mortgage,  see  Mortgages. 

Equity  Jurisdiction  of  suit  to  enforce  lien« 
8-4a5. 


Bffect  of  appoinJtmenJt  of  receiver  for  cor^ 
poration  on  enfsreement  of  judg- 
memt  lien. 


Effect  of  prayer  for  accounting  to  confer 
Jurisdiction  upon  equity  of  action  to 
collect  unsatisfied  judgment  the 
amount  <of  which  is  cettain.   8-436. 

VaeatfoBi  opettimg. 

Waiver  of  njtatute  or  court  rule  requiring 
nonresident  pUiintiff  to  give  security 
for  costs  by  failure  to  apply  therefor 
until  after  judgment  has  been 
evened  to  permit  defendant  to  piead* 


JUDIOIAI.    BAIA. 

Injunction  against,  see  Injunction. 
Faveelosmre  of  mortgage,  see  MoKTGAaE. 
For  taxes,  see  Taxbb. 

Assumption  by  purchaser  of  street  rail- 
way at  judicial  sale  of  obligation  of 
original  grantee  of  franchise  to- 
operate  the  road.    8-242. 


JURISPXOTION. 

In  general,  see  Courts. 
On  appeal,  see  Appeal  and  Ebrob. 
Of  election  contests,  see  £U5CnoN& 
Of  equity,  see  Equiyy. 
Retaining,  see  Equity. 


JURY. 
In  generaL 

Prejudicial  error  as  to,  see  Appeal  and- 

Erikml 
Experiments  before  jury,  see  EtiOENCE. 
Questions  for,  see  Trial. 

AdmissibiUty  of  threats  by  accused 
against  jury  in  criminal  case. 
6-1361  (case  p.  1367). 

Placing  witness  in  charge  of  Jury.    8-656. 
Rlgkt  to  trUl  by. 

Bight  to  jury  t»Hal  in  proceeding  for  re^ 
moval  of  public'  officer,  S—1476 
(case  p.  1469)  • 

Trial  by  jury  as  essential  to  due  process 
of  law  within  meaning  of  the  14th 
Amendment.   -8-1468. 

Berenth  Amendment  In  Constiltttion  pre- 
serving trial  by  Jury  as  applicable 
only  to  Federal  courts.     8-1463. 

Election  contest  as  a  criminal  proceeding 
witbfii  constitutional  pro^sion  pre- 
serving jury  trial  in  such  proceedings. 
8-1463. 

Effect  qI  plea  of  limitations  in  action  to 
recover  possession  of  real  estate  to 
raise  an  issue  upon  which  plaintiff 
is  entitied  to  Jury  trial.    8-489. 

*    ■        »•♦    " ■ 


atn>ICXAL  NOTICE. 


JUSTICE. 

Guaranty  of,  see  GONgrrrunoKAL  Law. 


See  Evidence. 


JUniCIAXi  POWSB. 


Encroachment    on,    see 
Law. 


GOMSTrrUTIONAL 


JUSTICE  OF  THE  PEACE. 

:Prler  action  in  jusittce*9  eomrt  in  which 
claim  might  have  been  itsset^ed  by 
counterclaim  f  set-off f  or  cross  peti' 
Hon  am  bar  to  aubmsiguent  independ* 
ent  action  tm  such  claim,     6~-^3&, 


T]i»  AupM  in  eaek  oltatl^ii  stamds  for  AX.Ek 
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Power  to  punUh  for  contempt,    8^1548 f      Sufficiency  of  description  of  leased  prop- 
1606,  1671,  1572,  erty.     8-1335. 


Justice  of  the  peace  who  certifies  upon  a 
will  the  character  of  the  signatures 
as  a  witness  to  the  will.    8-1073. 


JUVENILE  COITRTS. 

Power  to  punish  for  contempt,    8-^1 548 • 


See  Explosions  and  Explosiyes. 


KING'S  BENCH. 

Power    of,     to    punish    for    contempt. 
8^1670. 


Contract  laborers,  see  Aliens. 

In  general,  see  Master  and  Sbrvant. 


Effect  of,  to  bar  action,  see  Limitation 
or  Actions. 


X#AMP. 

Ejoperimental  evidence  ao  to  injury  eus" 
4ained  in  attempting  to  lit^it,    4^^-40. 


X.AN1>IX>IU>    AND    TENANT. 

Im  generaL 

Selatim  bcKtween  railroad  and  government 
after  roads  have  been  placed  under 
govemmeiit  control  as  that  of  land- 
lord and  tenant.    8-964. 

One  working  his  wife's  land  by  her  per- 
mission and  veeeiving  the  proceeds 
thereof  as  a  tenant  at  will.     8-595. 


Oil  itnd  gas  leases,  see  Mines. 

Property  inoludedMMi^  leaoe  of  premises 
described  hy  street  number.  8^673 
(case  p.  009)  • 

Lease  of  property  as  ademption  or  revO' 
cation  of  devise.     8-^1638    (case  ft 

leai). 

Parol  evidence  upon  construction  of  lease. 
8-«69. 


-*ooveaant«  iau 

EfiFect  of  breach  of  covenant  to  repair  on 

liability    for    personal    injoryy     see 

infra. 

Pri€>r  action  for  rent  in  which  claim  for 
breach  of  covenant  might  have  been 
asserted  hy  €younterclaini,  set-off,  or 
cross  petition  as  barring  subseqfueni 
independent  action  for  such  breach. 
8^709, 

Prior  action  for  breach  of  covenant  in 
which  claim  for  rent  nUght  have  been 
asserted  by  counterclaim,  set-offp  or 
cross  petition  €is  barring  or  abating 
subseqti€*nt  independent  action  for 
rent,    8—710, 

—  temiB. 

Proof  of  tenancy  by  sufferancy  as  vari- 
ance from  election  of  monthly  ten- 
ancy.   8-1508. 

— « tenttiBatioB. 

Effect  of  death  of  lessee  to  terminate 
lease.    8-1142. 

Blgbts  and  UabiUties  of  partial. 

Bight  of  tenant  to  recover  damages  f\ 
third  person  for  injury  to 
8-000    (case  p,  595). 

Option  of  executor  of  tenant  to  take  the 
property  or  sublet  it,  or  surrender  it 
to  landlord.    8-1142. 

Right  of  lessee  of  house  by  street  number 
to  enjoin  ^i^ction  by  landlord  of  ga- 
rage on  cear  of  lot.    8-669. 

Right  of  lessee  of  building  by  street  num- 
ber to  use  yard  in  rear.    8-669. 

Bight  of  lessee  of  house  by  street  niiialMr 
to  use  of  walk  leading  to  aUey  in  rear. 
8-^9. 

Right  of  tenant  at  will  to  recover  di- 
minished annual  value  of  property  be- 
cause of  lowering  of  water  leveL 
8-695. 

Exidence  on  question  of  damages  to  tenant 
by  lowering  of  water  taUe  undo* 
land.     8-595. 


»as  to  Hztnres  or  property  om  p 
ises. 


Tenant's  right  to  recover  danuBges  ft 

third  person  for  injury  -to  buUdings. 

8-009. 
Bight  of  tenant  to  recover  damages  from 

third' person  for  injury  to  crops  or 

grass.     8—005, 

—  liability  of  landlord  for  defective  or 


Breach  of  lessor's  €^venant  to  repair  mm 
grounM  of  UaJbilUy  for  damages  for 
personal  injuries  to  tenant,  or  ome 
in  privity  wiUk^  latter.  8—705  0 
p.  70O). 


Heavy  italio  tOTpe  is  ased  for  aaaotatioas;  xo 


typo  for  oases. 
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Presumption  of  negligence  of  landlord 
from  WTookiiig  of  building,  to  injury 
of  employee. of  tenant,  by  explosion 
from  unknown  cause,  where  all  explo- 
sives m  the  building  were  under  the 
landlord's  control.     8-493. 

lUat; 

Prior  action  far  rent  in  wMek  cimini  for 
breaeft  of  covenant  might  have  been 
asfterted  by  counterclaim t  set-off ^  or 
cross  petition  oft  barring  subseqticnt 
independent  action  for  such  breach, 

Prior  action  for  breach  of  covenant  in 
which  claim  for  rent  might  have 
been  asserted  by  counterclaim,  set' 
off,  or  Gross  petition  as  barring  or 
abati'ng  subsequent  independent  ao^ 
tion  for  rent.    ^»719. 

Rent  accruing  under  lease  after  death 
of  lessee  as  preferred  oI<ii«»  or  eoet 
of  administration.  S—1146  (case  p. 
214:9). 

Re-entry;  reeovery  of  possession. 

fh-oof  of  tenancy  by  sufferance  as  variance 
from  allegation  of  monthly  tenancy, 
8-1608. 

Notice  to  quit.     8-1508. 


Soe 


IXAD  PENCII^ 

Signature    tvith    lead    pencil, 
(case  p.    133^). 


s^ia8» 


In  general,  see  Landlord  and  Tenant. 
Of  railroad,  see  RiitEHDADS. 

Lease  ef  property  ma  a/demption  or  -revo' 
cation  of  devise.     8^1088    (case  p.. 

leai) . 


Power  of  steward  oft  to  punish  for  con^ 
tempt.    8^1S71. 


Larceny  by  false 
Pretenses. 


^ywtonsos»  see  False 


Experimental  evidence  in  prosecution 
for*    S~40. 

Effect  of  Federal  control  oti  liability  of 
employee  of  carrier  who  stole  prop* 
erty  being  transported.    8^989. 


r  • 


IskBT  CI£AH  OHANOS. 


Sea  NsaLiOENd* 


» 

Judicial  notice  of,  see  Evidence. 


In  general,  see  Wiuls. 


<  ■»     ' 


iiSGAi.  BSPRBSsirr  ATnrss* 

See  E^mcuTQBB  jmo  ADummnuvoitt* 


f  >^ 


lUlation  of  courts  to,  see  CouttTS. 

Powers. 

Delegatson  of  power  by,  Me  CoiNSTinprioif  * 

All  Law. 
Power  as  to  courts,  see  CouRmk 
Power  as  to  public  service  corporations,. 

see  Public  Service  CoKPtMMffioNS. 
VaHditgr  of  States,  see  Skatuibs. 

Sight  to  recall  power  delegated  to  one 
agency  and  confer  it  upon  another. 
8-916. 


ULW  OF  TH£  CASK 

Decision  on  former  ap|)eal  as,  see  AppeaIi 
AND  Error. 


Admissibility  in  evidence,  see  Evidence. 
Failure  of  addressee  to  reply  to  letter  as 

evidence    of    facts    therein    stated^ 

8-1161. 


UL-W  OF  THE  ROAD. 


See  Negugence. 


UBTTBBS  or  Al>MIinS«tA«OK. 

See  Executors  and  Administrators. 


Th»  daskHln  eaeli  €4tatlott  staa^ls  for  AJbR. 
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ConstitutianalUy  of  9iatu$e  pg  I'm  iff  ftw^ 
the  destruction  of  hogs  found  run* 
ning  at  Uu»ge  em  or  near  puhUo 
levees,    ^—79. 


^•» 


LEVY  AND  UEUITBE. 

Sale  under,  see  JopiouL  Sale. 

Levy  of  eocecutUm  en  railroad  property 
under  Federal  control,    S-^SS, 


■♦»»■ 


Of  pleading,  see  Pleai5ino. 
Of  statutes,  see  Statutes. 


UBRARISS. 

Capacity  of  unincorporated  assooiaiion  to 

act  as  trustee.    8-904. 


UOENSE. 

Im  seneral* 

Partial  inyalidity  e4  Mcense  act.     8-418. 
Arbitrary  power  to  refuse  license;  when 

coaiifTed.    8*418. 
Right  to  reg^ilate  lawful  business;  test  of 

valkii^  of  Umitatioa  impiMwt,    8-418. 


—  OB  wMAt 


ConetitutUmaJ/tt^-  of  ototeCa  or  ordinance 
requiring  real  estate  hrokers  to  pro* 
cure  a  lioonaoi.  tf«^l;84  (cmse  p» 
41S). 


Ro(|iiiriBg  applicant  for  lioenae  aa  real 
estate  broker  to  file  certificate  of  good 
charact^.    8-418. 

BiMMPianlnatloK* 

Discrimination  as  to  amount  of  lioense  fee 
between  real  estate  brokers  and 
mere  salesman  in  broker's  employ. 
8-418. 

Excepting  certain  people  from  statute  re- 
quiring real  ostaW  bxokevs  to  secure 
license.    8-418. 


usirt. 

Of  attachment,  see  Attachment. 
Execution  liens,  see  BxBeuTMm. 
Of  judgment,  see  Judgment. 
Kedianfea'  Keaa,  sea  UsarnkmoB^ 
Of  mortgage,  see  Mortgages. 
For  storafipe,  see  Waishousbmbn. 


Might  of  grantee  or  transferee  to  he  re* 
imhtursed  for  expenditwres  4im  pay' 
ment  of  liens  on  property  where  con- 
veyanee  or  transfer  is  in  framd  of 
crediterm,    S^-^Sil  (eaee  p.  fUia} . 


Reversing  that  part  of  a  judgment  which 
attempts  to  fix  an  unauthorized  lien 
on  the  property  of  defendant  to  se- 
cure a  money  judgment  and  affirming 
the  rest  of  the  judgment.    8-163. 


m»im» 


•  •■o 


UFS  IHSUBANCE. 


See  INSUBAKCB. 


As  to  dower,  see  Dower. 

Liability  of  insurance  company  under 
policy  issued  to  remaindermen  for  loss 
where  proper^  had  been  vacant  for 
a  longer  period  than  that  provided  for 
in  policy.     8-373. 


-•BO- 


UGHT. 

HaDperimentel  evidence  as  to, 
S7,  6S. 


S'-40,  55, 


UOHT  AND  POWER  COMFAHT. 


Conferring    power    of    eminent    domain 
upon.    8-486. 


XmiTATXON  Ot  ACTkONS. 
In  cenemL 

Expiration  of  statutory  peiHed  for  set' 
.  tUng  an  estate  as  affecting  remeval 

of   eooeoutor  er^  nUtmhttetrator,     «- 

178. 
Limitation   of  Kme  few  deportation  of 

alien.    S-lSSe  (case  p.  12S2) . 

Effect  of  allegation  in  complaint  to  re- 
cover posfleasim^.  of  real  estate  as  to 
the  time  of  defendant's  possession  to 
bind  plain^tiff  so  far  as  it  relates  to 
defendnnt'b  plea  of  limitations. 
8-489. 

Effect  of  plea  of  limitations  in  action  to 
recover  possession  of  real  estate  to 
raise  an  issue  ui>on  which  plaintiff  is 
entitled  to  jur^  trial.     8-489. 


Laches  as  defense  to  action  to  recover 
real  estate.    8-489. 


Heavy  italie  tn>i 
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Wlieit  ■tAti«l« 


ApplieabilUy  to  limUaUtm  preserijked  hy 
statu$e  whieh  creates  catise  of  action 
for  death,  of  exceptions,  express  or 
implied,  .which  attach  to  general 
statute  of  limitations,    ^—145  (cases 

—  fMiful;  eoBoealmeai« 

ApplicabiUty  to  limitation  prescribed  hy 

.    statiuie  which  creates  cause  of  action 

for  death,  of  general  rule  as  to  effect 

of  concealment  of  right   of  action, 

—  suits  relating  to  real  property. 

Action  for  damages  for  imposing  addi- 
tional burden  on  fee  by  construeting 
telegraph  line  along  railroad  right  of 
way.     »-1290. 

—  abMno^  fvam  stat«» 

^iqtfMiMKIy  to  limitation  prescribed  by 
statute  which  creates  cause  of  action 
for  death,  of  rule  tolling  the  general 
statute  of  limitations  in  dtse  of  non^ 
restdmweu    a^l^9. 


Applicability  to  limUation  prescribed  by 
statute  which  creates  cause  of  action 
for  death,  of  rule  as  to  effect  of  im^ 
fastey  to  toll  aeneral  statute  of  Umi* 
tations,     8— ISO. 


Applicability  to  limitation  p%*escribed  by 
statute  which  creates  cause  of  action 
far  death  of  exceptions,  express  or 
implied,  which  attach  to  general  Stat' 
ute  of  limitations,  5-145  (cases  pp^ 
134:,  141). 

Effect  of  statute  authorizing  attorney 
general  to  sue  for  recovery  of  exces- 
sive fr^ht  charges  and  permitting 
shipi)ers  to  participate  in  the  funds 
recovered  on  presentation  of  their 
daiaui  to  the  state  on  time  within 
wWeh  suit  by  a  shipper  to  recover 
such  overcharges  shall  be  brought. 
8-1254. 

Imtermption  of  statute;  removal  of 
bar. 

Ap^ieabHity  to  UnUtation  prescrihed  by 
Statute  ^rhioh  creates  cause  of  action 
for  deaths  of  general  nUe  as  to  right 
to  bring  new  action  after  prior  faiU 
ure  aUhough  limitatiom  period  has 
expired,    8—148, 

Amending  complaint,  after  UmitatUm 
period  has  expired,  so  as  to  come 
within  Vederal  Employers*  lAability 
Act  as  changing  the  cause  of  action, 
8-1406   (case  p,  13S») . 


General  acknowledgm^ent  or  promise  in 
statemettt  addressed  to  public  as  re- 
moving  bar  of  limitation.     8—12S8 
(case  p.  1264)  • 

Necessity  that  new  promise  identify  the 

debt.    8-1264. 
Effect    of    condition    in    new    promise. 

8-1254. 


UNE  FENCE. 


See  Fences. 


LIS  PENI^ENBw 

Abatement  by   pendeney  of  action,   see 
Abatement  and  Revival. 


#•» 


LIVE  STOCK. 


See  Animals. 


LOCAL  SELF-GOVESmCEMT* 

See   CONSTITUTIONAIi.,  L^W. 


♦^ 


LOCOMOTIVES. 

Setting  of  fire  by  flBajks  from,  see  Rail- 
roads. 

Experimental  evidence  as  to  amount  of 
Ug^t  oast  by  locomotive  headlight. 


LOSS. 

Proof  of  loss  insured  against^ 

SUBANCB. 


see  In- 


-•"•-^ 


LTIHO  IH  WAIT. 

Experimental  evidence  of  impossibility 
of  concealnmnt  am  negativing.  8—50, 


•♦^ 


MAcmmss* 

Evidence  of  experiments  with, '  8-^t, 


♦^ 


See  Justice  of  the  Peace. 


The  daek  in  eaioh  eliatioii  starnds  for  AJUB. 
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MAINTBNAirOB. 

Agreement  for  separate  maintenance  of 
wife,  see  Divorce  and  Separation. 


MAJORITY. 

Power  of,  in  religious  societies,  see  Re- 
ligious Societies. 


BffAUmACnCB. 

See  Physicians  and  .Sujuseons. 


"♦-•- 


MAHDAMUflk 

To  compel  trial  court  to  dismiss  a  pending 
action  and  enteta'  judgment  which 
ha»  bMH  agreed  upon  between  par* 
ties,     €-9^.  *^ 


See  Homicide. 


ICAirUFACTUBElU 

Liability   for   injury   due   to   defects  in 
articles    manufactured,    see    NBOLI- 

GENCB. 


Experimental  e^Hdenoe  aa  to  il/l;&Uinoe 
\ffUhin  iviilefi  pawder  hums  and 
marks  tMl  he  produced  hy  dUcharge 
of  weapon. 


As  to  divorce  or  sefMtvation,  see  DIVORCB 
and  Separation. 

Effect  of,  to  terminate  autJioHty  of  exee^ 
uMk  or  adm.ini8tratrix,     S—181. 

Venereal  dise^ise  as  ground  for  anntU^ 
ment  of  marriage,  S^l(%40  (ease  p, 
1S4) . 

Marriage  of  mother  of  child  to  another 
man  as  defense  to  bastardy  proceed- 
ings.   8-426. 


Estoppel  of,  see  Estoppel. 

In  general,  see  Husband  and  Wifsl 


^•» 


MASTER  AND  BBftVAlfT. 

In  general. 

Presumption  as  to  authority  of  servant,. 

see  Evidence. 
Landlord's  liability  for  injury  to  servants 

of  tenant,  see  Landlord  and  Tenant. 

Disregarding  testimony  of  defendant- s 
implicated  employees  in  negiligcnee 
case,    9-^20, 

Wlien  Telatlon  exists. 

• 

TAability  for  negligence  of  chauffeur  fur^ 
nished  with  a  car  hired  for  an  ex- 
tended period.  S    IS4  fcase  p.  A90>  .- 

Fbr  purpose  of  holding  master  liable  for 
servant's  acts.     8-785,  865. 

Compeneation;  wages. 

Validity  of  statute  tbcing  wages  <tf  em- 
ployee whom  theater  is  compiled  to 
employ  for  fire   protection  aad  for- 
bidding any  reduction  in  his  salary. 
'     fr-1590. 


IHseharge. 

Measure  of  damages  fer  discharge. 
Damages. 


Wrongful  dischar^  of 

of    **constr%MStive    service," 
(case  p.  834) , 


Right  to   maintain   action   for   debt   foi 

wrongful  discharge.    8-S34. 
Successive  actions  for  wrongful  discharge. 

&-334. 
Forbidding  discharge  of  emplosree  whom 
theater  proprietor  is  eompelled  to  em- 
ploy for  fire  protection  without  ap- 
S3roval    of    the    fire    commissioaers. 
-1690. 


Master's  UabllHy  for  injnry  ie  sei 

Effect  of  release  by  employee, 

LEASE. 

Recovery  under  Workmen's  CorapensatioB 
Act  for  injury  to  servant,  see  Woac- 
MEN'S  Compensation. 

Liability  of  master  whose  negligence 
causes  injury  to  employee  for  injury 
resulting  from  mistake  of  surgeon. 
8-503. 

-<I*edei>al  eaplojrera'  liability  aet, 

Amending  eomplatnt,  after  Umtiaiiom 
perioil  has  erpired^  so  as  to  eomiB 
foitMn  F'ederal  Empioyets*  XdahHity 
Act,  as  changing  the  cause  of  adion^ 
8^140S  (ease  p.  iSS^), 


HeaT7  ttalie  type  Is  useA  for  aiaiiotati<MM;  eo 
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Sufficiency  of  pleading  in  action  under. 
8-1386. 

Effect  of,  on  common-law  liability  of  rail- 
road for  injury  to  employee  in  intra- 
state commerce.    8-1386. 

Federal  Employers'  Liability  Act  as 
governing  right  .to  recover  for  in- 
jury to  employee  engaged  in  inter- 
state commerce.    8-1386. 


nptioB  of  risk. 

Assumption  by  car  inspector  of  neglig^nca 
of  fellow  inspector  in  failing  to  place 
blue  flag  to  protect  train  on  which 
they  are  worWng.    8-865. 

^-»  ooittrflbiitory  negUgmioe. 

Disobedience  of  rules,  see  infra. 

Highf  of  servant  to  rely  upon  perform* 
once  ^  €inoth0r  of  the  duty,  equally 
incumbent  upon  hfrnselff  of  comply ^ 
4ng  wUh  tho '*htue  flag  rule."  ^-^70 
(ease  p.  ses)  • 

££tect  of  negligience  of  injured  employee 
on  right  to  recover  for  injuries  to 
which  negligence  of  a  fellow  servant 
contributed*     8-865. 

—  disobedienoe  of  ralos» 

Mlpht  of  oertfant  i»  rety  upon  perform* 
anoe  hy  another  of  f^  duty,  equally 
inctimhent  upon  himself,  of  comply^ 
ing  uHth  the  *'M«#  fiag  rule/'  S'^^TIO 
(eaae  p.  tf05>. 

Duty  of  employees  to  obey  rules  issued 
by  railroad  company.    8-865. 

Negligence  of  employee  in  following  a 
custom  with  respect  to  interpretation 
of  a  rule.    8-866. 

'-fellow  sorvanto. 

Assumption  of  fellow  servant's  negligence, 
see  rjpra. 

Maeier^a  UahUily  for  injury  of  one  eerv' 
ant  hy  another  in  enforcing  disci* 
plina.     3^1^39  (case  p.  1^2C). 

Baising  defense  of  fellow  servant  for  first 
time  on  appeal.    8-1426. 

•Question  whetner  fellow  servant  to  whom 
car  inspector  delegated  the  duty  of 
placing  blue  flag  required  by  rules 
was  the  servant  of  the  inspector  or 
of  the  railroad  company.    8-865. 

Effect  of  negligence  of  injured  employee 
on  right  to  recover  for  injuries  to 
which  negligence  of  a  fellow  servant 
contributed.    8-865. 

Use  of  expression  "apparent  authority'' 
instead  of  'implied  authority''  in  in- 
struction in  action  against  master  for 
assault  by  one  employee  upon  another. 
8-1426. 

Liability  of  master  for  act  of  superintend- 
ent  in  enforcing  obedience  to  rules 
where  he  acta  wantonly  and  reckless- 
ly.   8-1426. 


Presumption  of  authority  of  superintend- 
ent to  use  force  to  compel  obedience 
to  rules.     8-1426. 

Assault  by  superintendent  upon  servant. 
8-1426. 

I4»1illlty  of  iBA«te»  for  aots  of  serrant. 

When  relation  exists,  see  supra. 

Mmploym^eni  of  incompetent,  inexpc" 
rienced,  or  negligent  employee  as  iM" 
dependent  ground  of  negligence  to* 
tvard  one  other  than  an  en9ployee, 
«— 574   (case  p.  699), 

JAdbility  of  employer  for  acts  of  Janitor, 
S-146S  (case  p.  1459) . 

Authority  of  janitor  of  apartment  build- 
ing to  eject  from  sidewalk  in  front 
thereof  children  using  walk  for  roller 
skating.  8-1455. 


Of  evidence,  see  Evidence. 


ICATOR. 

Power    of,     to    punish     for    eontempil» 
S^1573  (case  p.  1&41). 


*♦-•- 


MEANING. 

Parol  evidence  as  to,  see  Cvidgncg. 


MECHANICS*    UENS. 

Prior  action  on  contract  in  which  ofoim 
on  mechanic's  lien  might  have  been 
asserted  by  counterclaim,,  set-off,  or 
cross  petition  as  bar  to  subsequent 
action  to  forecioee  lien.     8^714. 


Of  stockholders,  see  Corporations. 


-•-•- 


MENTAL  CAPACITT, 

In  general,  see  Incompetent  Persons. 


# »» '  1 — — 


MILEAGE, 

Allowance  as  costs  of  mileage  within  the 
state  of  witnesses  voluntarily  attend- 
ing, upon  request^  from  another  state. 
8-11. 


The  dash  in  eack  oitatioa  stands  tor  AJLJSU 
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Recovery  under  Workmen's  Ck>mpemiation 
Act  for  injury  to  employee  in,  see 
Workmen's  CoMPENtATioN. 

Right  of  lessee  under  oil  lease  wiio  con- 
tracts  to  sell  to  another  the  gas  pro- 
duced from  oil  wells  on  the  premises 
to  be  used  in  the  manufacture  of  gas- 
olene to  stimulate  the  11  jw  of  oil,  al- 
though as  a  result  thereof  the  gas 
may  lose  some  of  its  gasolene  prop- 
erties.   8-414* 


MIVORIXT. 

Rights  of,  in  religious  societies,  see  Re- 
ligious Societies, 


«•-»■ 


MI1IOB8. 


See  Infants. 


By  cashier  of  bank,  see  Banks. 


MIftlNFOBMATIOH. 

fiahility  of  carrier  far  giving  tniMnfor* 
tnation  to  passenger  as  to  running  of 
train,     S—llSS   (case  p.  117S). 


SeeNAiiB 


Of  identity,  see  Identity. 


-#-»- 


MOirOPOX.T  Am  oombihations. 

The  Steel  Corporation  Case  and  the  Sher* 
man  Anti'trust  Act,  S^IX^O  (case 
p.  1121). 

Duty  of  court  when  asked  to  dissolve  a 
corporation  to  consider  not  what  the 
corporation  did  or  had  power  to  do, 
but  what  it  now  has  power  to  do  and 
is  doing.     8-1121. 

Refusal  to  dissolve  corporation  where 
court  cannot  see  that  public  interests- 
will  be  served  by  so  doing.     8-1121. 


Validity  of  holding  corporation  whSdi 
unites  under  one  control  competiog 
companies  but  does  not  dieck  mo- 
nopoly.    8-1121. 


MOBTGAGE. 


In  generaL 


Bight  of  grantee  or  transferee  to  he  rc» 
imliursed  for  expenditures  in  patf* 
ment  of  mortgage  on  propeHig  where 
conveyance  or  transfer  is  in  fraud  of 
creditors,    ^— 5j97   (case  p,  523). 

Sffeet  of  appoinUnent  of  receiver  for  csr^ 
poration  on  m/srtgmge  Hem.    3-^60. 

excepting  trustee  sdling  under  deed  of 
trust  from  statute  requiring  real 
estate  brokers  to  secure  licenses  as 
discrimination,  against  other  trustees. 
8-418. 

Effect  of  prior  law  imposing  conditions 
and  fimitations  lipon  mortgEges. 
8-436. 

Priority. 

Priority  of  lien  «f  judgOMBi  for  pensMl 
injuries  over  prior  mortgage  under 
statute  giving  such  lien  priority  over 
judgments,  executions,  and  attach- 
ments levied  upon  the  property. 
8-436. 

Foreolos«T«b 

Potoer  of  oouri  to  authorijte  discenHnua^ 
tion  of  public  service  corporation  up- 
on foreclosing  mortgage  upon  Us 
plant,    a-^as  (ca&e  p.  BS2}. 

Might  to  InHng  action  agaUtst  corpormtiom 
or  prosecttte  pending  cuAien  as  affect' 
ed  by  the  appointment  of  receiver  in 
a  mortgage  forectoeHre  proceeding 
against  the  corporation.    ^— 45d. 

Prior  action  in  equity  In  %thich  dUUrn  for 
foreclosure  might  have  been  asserted 
by  counterdaim,  set-off,  or  cross 
petition  as  bar  to  independent  action 
for  foreclosure,     8—719. 

Prior  action  for  foreclosure  In  irfclefc 
claim  might  have  been  asserted  by 
counterclaim,  set-off,  or  cross  peti- 
tion  as  bar  to  subsequent  action  on 
such  claim..    8—720. 

Appointment  in  one  state  of  receiver  pen- 
dente lite  in  foreclosure  proceedings 
as  affecting  pending  suit  in  a  court 
of  another  state  to  recover  damages 
for  i>ersonal  injuries.    8-436. 

—  sale. 

Sale  under  potcer  in  mortgage  or  trust 
deed  as  affected  by  inadequacy  of 
price,    8—1001   (case  p.  999) . 
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Effect  on  validity  of  sale  of  absence  of 
bidders  other  than  a  representative 
of  the  mortgagee.    8-999. 


MOTION8  AND  OBPEBS. 

Raising  question  for  consideration  on  ap- 
peal by  motion,  see  Appeal  and  £r- 

BOR. 

What  constitutes  abatement  of  motion 
to  revive.    8-168. 

Setting  askle  order  to  revive  action  in 
name  of  personal  repreaontative  of 
plaintiff  liecaoae  of  irregularities  in 
procuring  it  as  a  final  determination 
of  tixe  right  to  revive.    8-163. 

What  constitutes  final  determination  of 
right  to  revive  action  which  will  pre- 
vent further  action  on  motion  to  re- 
vive.   8-163. 


KOTOR. 

Bvidenee  oe  to  teat  4^*   tf->4i< 


MOTOBMAV. 

Negligence  of,  in  operation  of  street  car, 
aee  Street  Railways. 


MUNICIPAX  COBPOltATMirS. 

In  geaeraL 

As  to  local  self -government,  see  Constitu- 

TioNAX*  Law. 
License  from,  see  License. 
Municipal  oourts,  see  Municipal  Coukt& 

Validity  as  against  municipality  having 
an  interest  in  the  net  earnings  of 
street  railway  company  and  an  option 
to  purchase  the  railway  of  order  of 
Public  Service  Commission  as  to 
schedules,  routes,  and  ^e  of  cars. 
8-916. 

Ordiaances. 

Effect  of  violation  of,  see  Violation  op 

Law. 
Validity  of  ordinances  as  to  animals,  see 

Animals. 
Power  as  to  licenses,  see  License. 

CanstitutionaUty  of  ordinance  requiring 
proprietor  of  place  of  antuaen^ent  to 
furnish  fire  or  poliee  protection  at 
his  fnvn  expense,  8^1628  (case  p. 
1590) . 


Iilability  for  daaiftgefi. 

Liability  for  injury  on  defective  bridge, 

see  Bridges. 
Liability  for  injury  on  defective  highway, 

see  Highways. 


inmiciPAi.  QOjmcxL, 

See  Municipal  Corporations. 


#•» 


MUNICIPAI.  COURTS. 
Power    oft    to    puniah    /er    contempt. 


MM* 


See  Homicide. 


NAME. 

Of  corporation,  see  CoRPORATroN& 

Effect  of  misnomer  of  sla^  institution 
validity  of  isolation  order.     i^8dl 

Names    McPnersoli   and    McPliersioa 
idem  sonans.    ^1357. 


KATIONAX  BAMKS. 

Power  to  obligate  itself  to  operate  a  street 
or  interurbaA  railroad*  .  8-:i42« 


KATOTUkL  CMUSk 


In  JBineSy  see  MmiB. 


NECESSITY. 

Easement  by,  see  EASiMSNTa 
Works  of,  on  Sunday,  see  Sunday. 


N£  EXEAT. 

Potrer  to  issue  writ  of  ne  exeat  to  pre* 
vent  decree  for  alitnony  from,  hecom* 
ing  ineffective.  S-^27  (case  p, 
326). 


When  ordinance  is  in  conflict  with  statute.      How  functions  of  writ  are  to  be  ascer- 
8-690.  tained.    8-325. 


Tbe  dash  in  eacb  oitatlon  stands  for  A.L.R. 
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NEOUCKENCB. 
In  s«>^^'^ 

A«  to  bridges,  see  Bridges. 

As  to  elevators,  see  Elevators. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Relevancy  of  evidence  as  to,  see  Evidence. 

Sufficiency  o{  proof  of,  see  Evidence. 

As  to  condition  of  highway,  see  Highways. 

Bar  of  Statute  of  Limitations,  see  Limi- 
tation OF  Actions. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  physician  or  surgeon,  see  Physicians 
'  and  SxmoioNs. 

As  to  proximate  cause  of  injury,  see 
Proximate  Cause. 

Of  public  accountant,  see  Puiuo  Ac- 
countants. 

In  operation  of  railvoad  train,  see  Rail- 
roads. 

Release  from  damages  for  injury  by,  see 
Release. 

JLiahility  of  one  oauaing  personal  injury 
for  consequences  of  negligence,  nUS' 
take,  or  loch  of  skill  of  physician  or 
surgeon.     S~SO0  (case  p,  603) , 

Sufficiency  of  comj^laint  based  on  negli- 
gence to  sustain  judgment  bas^  on 
Sniod.    8-1023. 

Ci«iieral  rule  as  to  basis  of  liability  for 
negiigtnee.     8-S51« 

Daagerovs  agencies. 

As  to  explosives,  see  Explosions  and  Ex- 
plosives. 
As  to  fires,  see  Fibhl 
As  to  gas,  see  Gas. 


Ordinance  prescribing  which  of  two  ve- 
hicles crossing  intersecting  streets 
shall  have  the  right  of  way  as  in 
conflict  with  statute  fixing  right  of 
way  iu  case  of  vehicles  turning  into 
one  street  from  another.    8-690. 

ContHliutory  negligenoe. 

Of  person  injured  by  defect  in  highway, 

see  Highways. 
Of  employee,  see  Master  and  Servant. 
On  street  car  track,  see  Street  Railways. 

—  last  elear  ohaaea* 
In  case  of  injury  by  street  car»  see  Sibbet 
Railways. 

Necessity  c^  knowledge  of  one  accused  of 
negligence  as  to  the  peril  of  person  in- 
jured to  bring  into  operation  doctrine 
of  last  clear  chance.    8-569. 


NEW  PROMISE. 

To  interrupt  Statute  of  Limitations, 
Limitation  or  AovtONs. 


NEW  TBIAI.. 

Raising  question  for  review  on  appeal  by 
motion  for,  see  Appeal  and  Error. 


NI8I  PBIU8. 

Power  of  court  of,  to  punish  for 


«- liability  of  mannfaetiirer  or  seller. 

Liability  of  manufacturer  for  injury  due 
to  defects  in  articles  manufactured. 
8-1028. 

Liability  of  manufacturer  of  automobile 
to  purchaser  from  middleman  for  in- 
jury from  defects  in  car.    8-1028i. 


NONOCCrUPANCT. 

Of  insured  property,  see  Insurancb. 


Dangeroua  premia^s. 

Liability  of  landlord  for, 
AND  Tenant. 


see  Landlord 


Liability  of  f&rtn^r  owner  of  real  estate 
becau9e  of  a  violation  of '  statute  or 
ordinance  relating  to  condition  of 
premises.    8^356  (case  p.  361). 

Liability  of  former  owner  for  injury  due 
to  failure  to  make  installation  of  a 
gas  heater  comply  with  municipal  or- 
dinance.   8-351. 


NONBESIBENTS. 

Running:  of  limitations  in  favor  of  non- 
residents, see  Limitation  of  Actions. 

Succession  tax  on  bonds  of  domestic  cor* 
poration  otcned  by  estate  of  nonreM' 
dent  and  held  at  his  residence. 
8^863    (case  p.  8&6) . 

Waiver  of  statiUe  or  court  rule  requiring 
nonresident  plaintiff  to  give  securUy 
for  costs,     8^1610    (case  p.  1S08) , 


NONSUFPORT, 


On  highway. 

In  operation  of  automobile,  see  Automo- 
biles. 
Injury  at  railway  crossing,  see  Railroads.      Of  wife,  see  Husband  and  WiFB, 


Heavy  italic  type  ia  naed  for  annotations;  roviam  typte  for  eases. 
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I  » 


^t» 


MOTICE. 

Necessity  of,  to  constitute  due  process  of 
law,  see-  Go^nmiVTiO^V  JLjiw. 

Of  stockholders*  meeting,  see  Corpora- 
tions. 

Of  fraud  in  conveyance,  see  Fraudulent 
Conveyances.  ... 

To  insurance  company,  estoppel  by,  see 
Insurance.  . 

Before  forfeiture  of  insurance  policy,  see 
Insurance. 

1>&  fehant  fo  quiti  see  L'ANftLORD  Xn6  Ten- 
ant. 

Necessity  of,  to  bring  into  operation  doc- 
trine of  last  clear  chance,  see  Neg- 
ligence. 

Sufficiency  of,  to  confer  Jwiadlction,  see 
Writ  and  Process. 

Imputinir  to  street  railway  company 
knowledge  of  presence  of  person  on 
track.     -8-669.  ^ 


mxisAKCEs: 

Bight  of  tenant  to  recover  damages  from 
third  person  fqr  injury  to  premises 
hy  nuisance,    8^611. 

IMbUity  of  former  ovm^r  of  *•««*  estate 
because  of  a  violation  of  statute  or 
ordinance  relating  to  aonditiim  oi 
premises,     «-d50  (ca^  p,  3S1)  . 

OwistitutionaXity  of  statutes  providing 
for  €onfiseatiot^9n^destr%tctionf  with^ 
out  notice,  of  intoxicating  liquors, 
and  vehicles  or  other  property  used 
in  connection  uHth  same,  on  theory 
of  nuisance,     S^^SSS. 

Effect  of  fact  fhnt  nuisance  existed  ^ 
time  of  execution  or  renewal  of  lease 
on  right  of  tenant  to  recover  damages 
front  third  person  for  injury  ty  nui" 
sanoe.    4—014. 


NUMBZIR. 

Street  number,  see  Street  Numbem. 


-♦«•- 


OBJCCnOHS. 

'  .  ■  '  • 

To  raise  question  on  appeal,  see  Appeal 
AND  Error.  .  - 

In  general,  see  Trial. 


oBMmr^noH. 

Of  view  of  train,  experimental  evidence 
as  to.    A*g5.~  «>    *.  -      -. 


pOOUPANCY.  , 

Of  insured  proper t^F.^see  Insvrancb. 

See  License. ^  ^  ^ 

'  ■  .  ■  ii  ^.<  ♦  ■     If.  • .  • 


> '. 


opomi. 


i  > 


Permitting  jury  pm^smaUly  to  test  odor. 


ij 


OFFICERS. 


In  seneral. 

Taking  of*  acknowledgment  by?  see  Ac- 
knowledgment. 

Of  private  corporations  generally,  see 
Corporations. 

Presumption  and  burden  of  'proof  as  to 
acts  of,  see  Evidenc?. 

As  to  judges.  See  JtTDCES. 

Pree  pa^^s  to  public  ojjicfats  or  eni^ 
ployees:    ^-^OM  (case  p,  &tp)  .  •  "* 

Right  to  hold  ofll<^  Its  property  within 
meaning  of  the  14th  Amendment. 
8-1463.     .    /  • 

Pnividing  diaqualifieation  for  office  « and 
disfHinchiseniMKt  only  for  .successful 
candidates  for  public  office  who  are 
guilty  of  corrupt  pwictiees.    8r.l4€3o  > 

Disqualification  for  office  of  one  guilty  of 
corrupt  practices.    8-1463. 

Term;  expivaiioa. 

Expiration  of  tei*tn  of  office  as  terminat- 
ing authority  of, officer  to  act  as  ad- 
ministrator,    S—1S2, 

Beilgaatioii  or  removal. 

Besignatibn  of  officer  as" iet^inttting  "hik 

authority    to    act    as    administrator, 

8-^182,-    —  

Eight  to  jury  trial  in  proceeding  for  re- 

movdt    of    pUtHS    im^Set*.-^   i8^147e 

(case  p.  1463) . 

Who  should  bring  suit  for  forfedtare  of 
office.     a*67d.  \ 


.    .    •:  The  ^msh  In  eaab  «ii««iaa  ctaiULi  f «r  ^Jb.B« 
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la  fi^eneral, 

CLAIM. 


ons0Mk 

see  Set-O^  an»  CoUntbr- 


Ab  to  oil  mines,  see  M1NB8. 


♦  • » 


OPBflDN. 

As  evidence,  see  Evidbncb. 


taloe  file  «IU»fw  iffclofc  the  paretU 
tmmUl  have  faJten.  mnd»  a  ^vM  if  hm 
had  aurvived  ihe  teataJMr.  9^1012 
(case  p.  lOlO) . 

Right  of  man  to  take  life  in  defense  of 
his  son.     8-656. 


FABOI.    OOHTRACTa 

In  general,  see  Contractb. 


-!►♦♦ 


ORAIi  cmmiAGTs. 

In  general,  see  GDNiftAdrs. 


I I 


Oi  #ne  convict  of  crime. 
Law. 


see  CbsmwjOm 


♦^-♦• 


ORAX<    EVIDENGB. 


As  to  writing,  see  Evidence. 


OBB£B  OF  PROOF. 


See  Trial. 


OSCUXATIOir. 

BxperlmetUal  evidence  as  to  osciUaUan 
of  hanging  scaffold,    8—4X. 


FAmoL  mwnmxKXA 

As  to  writing,  see  Evidence. 


FARTTAI.   UnrAUDITT. 

Of  contract,  see  Contracts. 
Of  statutes,  see  Statutes. 
Of  tax  assessment,  see  Taxes. 


l^A^l'ICUI.ARS. 


Bill  of,  see  Pleading. 


O8TZ1OFATH8. 

Osteopath  as  a  physician  fcWhin  meaning 
of  statute  in  retation  to  vital  staOS'' 

tics,    s^ioio  (case  p.  loee) . 

Constitutionality  of  separate  classification 

of  osteopaths  and  regular  physicians. 

8-1066. 
Validity  of  statute  denying  to  osteopaths 

right  to  furnish  birth  and  death  cer-^ 

tincates.    8-1066. 


A^egatlons.as  to«  see  Pleading. 


FARElfT   AUB    CHIUI. 

Presumption  as  to  paternity  of  child,  see 

EvniBNCE. 

As  to  infants  generally,  see  Infants. 


To  deed,  description  of » see  Deeds. 
Who  is  affected  by  judgment,  see  Judg- 
ment. 
Description   of  parties   in   pleading,   see 

PUBADING. 

Flaiatiffs. 

Action  by  attorney  ^?eneral,  see  Attobnet 
General. 


Defendants. 

Liability  of  state  to  suit,  see  Staic. 
Liability  of  IJnited   States  to   suit. 
United  States. 


Order   of   director   general  of 

under  Federal  control,  requiring 
tions  for  v^uries  to  passengers  to  be 
brought  against  the  director  general 
and  not  against  the  carriers.    8-958L 

Bubititiitioii. 

Substitution  of  parties  on  appeal.    S-Mi. 


HeaTj  Italid  t|r#e  is  vmsd.  fox«  aiiiMtatl««S|  i«] 


tyye  for 
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lidbiUtF  of  oorponte  «toekholden  «» 
partaen,  see  OmpotATMNB. 

BrioT  oeCIOH  /or  oceownKng  or  to  aoMlo 
poriner^  a1fa!h%  in  whMt  adverse 
elaiM»  might  have  been  asserted  by 
eountereiaim.f  m9*9rff,  or  crass  petU 
Uon  09  bar  to  subsequent  independ' 
ent  action  on  such  daitn,    9^78S* 

Effeet  of  entry  by  husband  and  wife  into 
imrtnership  with  entirety  funds  to 
change  the  character  of  the  estate. 
8-1014. 

Effect  of  conveyance  of  real  estate  to  a 
partnership  in  the  name  of  which  only 
the  surname  of  one  partner  is  men- 
tioned.   8-489. 


See  Carriess. 


Payment  to  lessee  of  a  nriU  who  is  autkor* 
ised  to  maxket  stoefc  on  hand  when  it 
is  fimshed.    8--19B. 


■f  » 


Recovery  under  Wtnicvnen's  CompensO" 
tion  Act  for  death  of  or  injury  to 
peace  offteer  empioyed  in  private 
pioHi,    &^190  (came  p.  187)^ 


TlEHAVttEM. 

Cotkstitutionality  of  discriniinafion  as  re^ 
gards  degree  of  penalty  for  violation 
of   Sunday    Law,      S^Seo    (ease   p. 


^♦» 


Of  action  to  abate  suit,  see  Abatembnt 
AND  Revival. 


Validity  of  pass  issued  by  carrier,   see 
Carriers. 


MoMng  paper  payable  to  agent  as.  charge 
ing  dratrer  with  loss  due  to  agcnVs 
misappropriation.  S>^04^  (rase  p. 
29S) . 

AuthorOy  of  agent  to  receive  payment  for 
eomimodUiee  whieH  he  is  amthorisied 
to  seUt  or  for  which  he  is  to  find 
maf^tei.  S-^oa  (eases  pp.  192, 
198). 

CusioHi  or  previous  dealing  as  imposing 
an  obligation  upon  a  party  to  a  con^- 
trad  to  accept  something  else  in  pa/p" 
tnent  in  lieu  of  cash.  8^1298  (ease 
p.  129^). 

Instruction  that  law  presumes  that  money 
paid  by  one  person  to  another  was  due 
to  the  latter.    8-298. 

When  payment  sent  by  mail  is  effected. 
8-391. 

Burden  of  proof  as  to  authority  of  agent 
to  receive  payment.    8-192. 

Payment  to  authorized  agent  as  discharg- 
ing indebtedness  although  he  misap- 
propriaites  the  money.    8-198. 

Role  that  one  t><tying  a  note  to  an  agent 
without  demanding  the  note  d(fes  so 
at  his  riA.    8-298. 

Effect  of  fact  that  owner  assists  agent  in 
making  a  sale  to  destroy  the  agent's 
authority  to  collect  the  purchase 
money.    8--196. 


FBNBEKTE  LITB. 

Termination  of  authority  of  adnUnis$rm» 
tor  pendente  lite  by  termination  of 
litigation.     8^180. 


Of  contract,  see  Contracts. 


Relief  agaitutt  award  of  arbitrators  ob< 
taitted  by  perjury.     8—1088. 


PERSONAI.  INJURIES. 

By  animal,  see  Animals, 

By  automobile,  see  Automobiles. 

On  bridge,  see  Bridges. 

Evidence  in  action  for,  see  Eyidenoe. 

By  explosion,  see  Explosions  and  Explo- 
sives. 

On  highway,  see  Highways;  Negligbncb. 

To  insured,  see  Insurance. 

Landlord's  liability  for,  see  Landlord  and 
Tenant. 

To  employee,  see  MAffTBR  and  Servamt. 

Proximate  cause  of,  see  Proximate  Cause. 

On  leased  railroad,  see  Railroads. 

Release  from  liability  for,  see  Release. 

In  general,  see  Negugence. 
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Admimi'^n  in  a«Moi%  /or,  o/  ej^perimmnua 
«t»4dM%09  «•  aff90ieA  hy  HwtllmrUy  or 
disaimilarity  of  c«ti((IMofi9.  ^-IS 
(case  p.  1) . 

Effee$  of  bill  of  pmH^eulmt^  on  proof  in 
action  for,    sssd, 

I 

I 

Priority  of  lien  of  judgment  for  personal 
iiOiintB  over  prior  mortgage  un6&t 
■tatute  giving  Buck  lion  priority  over 
judgments,  exeoutiona,  and  aitach- 
menta  levied  upon-  tke  pr«qf»erty. 
8-436. 

Appointment  in  on%  state  of  receiver  pen- 
dente lite  in  foreclosure  proceedingrs 
aa  affecting .  ponding  suit  in  a  court 
of  another  state  to  recover  damages 
for  porsonal  injuries.  8-435. 


♦*-•- 


PEB80NAI.  PROPERTY. 

Sale  of,  see  Sale. 


^    « 


Jtolalo  bp  entirety  in.    3^1017  (oaee  p. 


PERSONAL   REPRESENTATIVES. 

Soe  Executors  and  Administrators. 


Bo^perimentml   evidemme   «a    lo    m 
formity  $q  a$andmrd*    «— #1. 


pnroii. 


See  FiRBARiMk 


PLEADING. 

Evidence  admisaible  under,  see  EviDfiNCE. 
Variance  between  pi^Bding  and  proof,  see 

Evidence. 
In  criminal  case,  see  Indictment,  etc 

Conatmotioa. 

Liberal' odttilMIAiSn  of  atisf»«r  not  at- 
tacked by  pleadings  to  uphold  judg- 
ment based  upon  it.    8-1170. 


Coaolvsloi 

Allegations  of  negligence  resulting  in  per- 
sonal injuriaa  whish  are  in  effect 
mere  conclusions  of  law.    8-493. 

Defects  iraiTed  or  evred. 


PHOTOGRAPHS. 

Admissibility  in  evidence,  see  Eyidbncb. 
As  to  X-ray  pictures,  see  X^y. 


PHYSICIANS    AND    SURGEONS. 

* 

Im  goaeral. 

Who  <«  m  phy^Sf^ian  or  ^nrgeon  %rithin 
iUatuie  in  reiation  to  vitat  Mat  Mies, 
S^t070  (case  p.  t066)  . 

Constitutionality  of  separate  classification 
of  osteopaths  and' regular  physiciana. 
8-1066. 

NogUgoaeo;  aiolpraetioe. 


HahiiUp  of  one  emw^img  parmommt  injwfy 
for  conttetfurnef^  of  neoligence^  wU^ 
tflibe^  or  Imt^  of  ekiU  of  phyoieian  or 
»-4a«  (rmoe  p.  COS}^ 


Liability  of  master  whose  negligence 
causes  injory  to  «nployee  for  injury 
losnttmg  liom  miolnlBo  of  surgeon. 
8^03. 

Effect  of  releaao  by  tojiued  sssiiloyof  of 
hia  ompkiyer  to  lelonae  a  aurgoon 
fram  liabttity  for  opesnting  on  tbn 
wrong  side  of  tbo  inisored 
8-503. 


Submiosion  on  agreed  titatement  of  fmetm 
or  on  agreed  rane  as  teaiver  of  de- 
fect in  pleading.  3^1172  0 
1170). 

Sffoet  o£  sAatsmeDts  of  eounael  in 

jnent  or  statements  in  affidawits  to 
cnre  look  of  material  avonnents  in 
pleading.    8-290. 


BUI  of  partiomlaro. 

Mgect   of   bill  of  pmrUcmlara 
«-550   fcane  p.  S44) . 


Relief  «nder  pleadings. 

Kef  usal  of  court  to  oonaider  irregularities 

charged  against  asaeasonent  whieh  are 

not  alleged  in  the  petition.     S-^60. 
Sufficiency  of  complaint  baaed  on  negili- 

genee  to  sustain  judgsaent  baaed  on 

fraud.    8-1023. 
Effect    of    excessire    prayer 

8-596. 


Effect  of  allegation  in  complaint  to 
oovar  poesession  of  real  estate 
tbe  time  of  defendant's  posseasion 
bind  plaintiff  so  far  aa  it 
d^onoanfa     plea     of 


to 
to 
to 


Effect  on  implied  admission  in  oompfaunt 
£sr  dsatniying  a  diviaioQ  fence 
it  was  on  or  near  die  Une  of  Um 
nial  in  the  reply  tbat  the  fmee 
on  the  defendant^a  property.    8-1641. 


COWRI>iPD/.WPeX  :1?0  VQTm  AWP  CAS8S. 


mi 


Amendment  as  affecting  limitajtwn  4»f  ac- 
tion, see  Limitation  of  Actions. 

AmefKbu^nti  to  iaelude  a4<Utioo»l  itema  oi 
.     jojuvy.  ,8-644. 

•  .  .      .  <  I  ; 

Effect  of  motion  to  strike  out  pleading 
upon  its  legal  sufficiency.    8-79. 

DeolfMrat^^il  or  opnn^aijoit.  ^  ^. 

SH£^cien9^  of  descr^pi>k)n  of  petitioners  in 
.  eleption  contest  to  shoi^  their  ri^ht  to 
vote  for  the  ofHcers  whbse  election  is 
contested.     8-1463. 

Effect  of  recital  that  a  judge  had  state^ 
that'  he  had  disposed  of  all  his  stock 
in  a  corporatioi^  as  an.  allegatiqn  of 
the  fact  of  his  ownership,    8-290.  . ; 

Action  to  rpcovqr  under  Federal  Em- 
ployer's* ♦JL.iabHity .  Act  Jtor  iojury  to 

^         sei'vant    8-138d. 

..I 


see  Ktipra* 


Waiver  of  tttattite  or  cotirt  rule  req%iirina 
nonresident  plaintfff  t&  dft'e  AeeaHtp 
for  cotUJi  J}y  fniUng  to  apply  therefor 

■    '  tmfff  ftftet  an^ir&i*.    3-^161»,  l6ffo\ 


"Blmmm  aad  a 

Oonttruetion  of  mm 


^\'  IX 


t ' .  1 


■*  what  must  ba  pleaded. 

Defeoteltet  adtn  causing  iiuurgr  wfar0not 
.   t]M>se  oC  dafemUuit  railroad  eompany 
buj^  the  aets  o£  the  diraQtor..geBtt)Bl  of 
railrodds..  8«T^..      . 


Reply. 

Effect  of  denial  in  Te^ifly  on  admissions  in 
complaint,  see  supra. 


Demurrfer'to »e^dence,  see  Tryau 

Wfiirpr^^f  statute  or  court  rule' requiring 

'  nonresident  plaintiff  to  (five  security 

for  eoHts  hy  failing  to  apply  theifefor 

until     nfter     demurrer,       8-^1612% 

■jrted;  •...  ^  *;  :  •  •    •  •  -  -•    '^- 

Right  to  consider  facts  not  stated  in  the 
petition,  although  pertinent  to  its 
prayer,  in  considering  a'  cause  upon 
demurrer  to  the  petition.    8-290. 

Effect  of  overrqdimc  of' .demurrer  to  dec- 
laration on  motion  for  directed  yer- 

^,     diet  at  close. of  evideixce.    8-35X. 


Free  passes' to^,  >$^0S2  (case,  p.  .&7,9),,.^ 
CofiHtftutionality  of  statute  or  ordinmicp 
reijuiring  proprietor  of  placi  of 
awi%is€nient  to  furnish  police  protee- 
tion  at  his  o'm .^expense.  8^1628 
(case  p.  i590r.    ^ 


•  f 


l>6UCE   COURTS. 

Pou^r  fo  punish  for' contempt.    8^1  (i04, 


^•i» 


POUOE    POWER. 


See  CoNSTiTUTMiUl«  Um* 


t  . 


♦*-♦• 


^puaoNs. 

As  ground  for  dipbarmept-'Or  suspension 
of  attorney,  see  Attorneys. 


'♦    r         i" 


**i      Iv      <.    . 


Bight  of  tenant  not  in  possession  to  re- 
eover  damuges  f fi^n  third  person  for 
injury  to  premises.     8—6t30, 


P08T0FFICE. 

Sending  payment  by  mail;  when  effected. 


»    ^        «        I  ■ 


In  general, 

SIVES. 


i  .' 


see  ExftiMiONfr  and  Explo- 


1 .' 


f:OW]>l^  BtrHl^S    AKD    MAR^. 
Bocpe^Hmental  evidence  as  to.     8-^4 1» 


•  f 


.    POWER    OOMPAinr. 

Conferring  power  of  eminent  domain  upon. 


^•» 


"♦♦  ♦> 


.r  • 


po^v^nsR  or  attoritbt. 

i     '•**^  E^ccepting   from   statute    requiring   real 
Experimental  evidence  as  to  possibility  estate  brokers  to  secure  licenses^  per- 

.   .  o/  removal  of,  lhromgh.,ou$  iMoi^air^  .son  hplding  a.  duly  executed  poweif 

S— 40.  of  attorney  f yom  tfe  owner.    8-418. 


.•   >  i 


.  *X])etd»A.i«  ^nAh.eHfiM^Mt  a^iavdff./er  J^J^'B^ 
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Foreclosure  under,  see  Mortgaob. 

At  to  power  of  attorney,  see  Power  of  At- 

TORNBY. 


PREJUDICE. 


Disqualification  of  judge  by,  see  Judges. 


PREJUDICIAL    ERROR. 

See  Appeal  and  Error. 


Insurance  premiums,  see  Insurance. 


Of  corporation,  powers  of,  see  Corpora- 
tions. 

Judicial  notice  of  proclaiiuitions  of  Presi- 
dent.    8-964. 


PRESUBCPTIONS. 

In  general,  aee  Evidence. 


Conspiracy  to  control,  see  Monopoly  and 
Combinations. 


PRINCIPAL    AND    AGENT. 

As  to  brokers,  see  Brokers. 
As  to  agents  of  corporation,  see  CoitPORA- 
nONS. 

Wliem  relation  exists. 

Real  estate  broker  as  agent  of  property 
owner  in  fixing  prices.    8-1^77. 

Employee  of  broker  as  subagent  of  owner 
of  property.     8-1377. 

A^eat's  authority;  liability  of  piiaoi- 
pal. 

Power  of  corporate  agent,  see  Corpora- 
tions. 

Presumption  and  burden  of  proof  as  to 
authority  of  agent,  see  Evidence. 

Power  of  insurance  agent  to  estop  com- 
pany, see  Insurance. 

fmputing  agent* s  knowledge  to  insurance 
company,  see  Iksurancb. 


Authority  of  agent  to  receive  payment, 
see  FAYmBHT. 

General  rule  as  to.    8-198. 

Ag«it  of  real  estate  broker  as  acting  with- 
in the  scope  of  authori^  in  naniag 
to  customer  price  fixed  by  broker  as 
lowest  price  for  which  pmpnt^  eaa 
be  had.    8^1877. 


—  acemt'a 


Making  paper  p4MyaMe  to  agent  am 
ing  drawer  wUh  loes  due  to 
n%ieappropHation,     A— d04    f 


Payment  to  authorized  asent  as  disdiarg- 
ing  indebtedness  altnough  he  misap- 
propriates the  money.    8-198. 

Throwing  loss  upon  principal  who  has 
clothed  his  agent  with  apparent  au- 
thority where  he  or  another  innocent 
person  must  suffer.    8-198,  298. 

Liability  of  real  estate  broker  who  bene- 
fits by  misrepresentatioBB  of  his  agent 
as  t»  lowest  sale  price  of  property. 
8-1377. 

iiabiUty  of  agont. 


JUahility  of  og^nt  for  shrinkage  er  ehort' 
age  in  commodity  pureha&ed  for 
pHnoipal.     8-^1 120   (ease  p.  11  IS). 

LiabiHty  of  agent  of  real  estate  broker 
to  customer  for  charing  him  in  good 
faith  an  eiecessive  price  for  the  prop- 
erty named  to  him  by  the  broker. 
8-1377. 


♦^ 


PRINCIPAI.    AND    SURETT. 

Surety  on  bail  bend,  see  Bail  and  Sbcoo- 

NIZANCE. 

Liability  on  executor's  or  administrator's 
bond,  see  Exscutors  and  Aihcinis- 
trators. 

• 

Obligee's  ooneeatment  of  fads  or  evasive 
answers  as  fraud  against  sureiy. 
8^14:8fi  (case  p.  1477). 


Of  dahns  against  decedent,  see  EzactrroRS 

AND  Administrators. 
Of  mortgage,  see  Mortgage. 


^•» 


PRIVATE    BirSINEM. 

Carryihg  on  of  theater  or  place  of 
ment  as.    8-1590. 
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See  Lummm, 


PBCKim  mW  IXMML 


8m  iNMnANCB. 


Bttwaen  wMKt  or  manviaetarsr  and 
worn  uguredy  see  NULiGENGB. 


>«#W*««Mi^i^» 


mopnetTXBs  of  simsTAireBs. 

P^T      tsxperimentnl  evUtenee  as  lo.    tf— 4d. 


PBOBATB. 

O/  loM  mthBequ^tUly  discmvered  a«  eifeot" 
'     img  rmwHfal  of  mdminMratmr,  tf— i77« 


PBOBATE    COURTS. 

I 

Bower  to  punioh  for  con$em-i^>    tf-riiS^i* 


PROOBDiFlUB* 

111  eminent  domain  proceeding, 

NBNT  Domain. 
For  removal  of  officefv,  see  OFfiGiML 


Bmi- 


De«truction  or  forfeiture  of,  without  no- 
tice, see  Constitutional  Law. 
Condemnation  of,  tee  Eminbn^  Domain. 

Right  to  hold  office  aad  to  vote  as  prop- 
erty within  the  meaning  of  the  14tk 
Amendxnaat    9-14(3. 


PROSBCUTHIG    ATTORKET8. 

See  DiSTaiCT  and  PRosBCimNO  Attor- 
neys. 


PROSPECTXVB    DAMAGES. 


0€ 


See  WRlt  AND  PROCB0ft 


■      ■  ^  i#< 


PROCOJIlMATIONS. 

Judicial  notice  of,  see  EViDSNCBk 


inoir. 


Prohibitum  to  prtwowt,preit»aioe4  fudffo 
frotn  proceetUng  witH  etme.  S^10S0 
(eaoe  p.  122^) «    ' 

J 

Fact  that  Jurisdiction  of  appeals  In  e<|uitj 
case  is  vested  in  a  particular  court 
aa  prohibiting  another  court  from 
taking  jurisdiction  of  proceeding  to 
prohibit  a  trial  ccmrt  from  prooooding 
to  hear  an  equity  cause.    8-290. 

Prohibition  to  prevent  court  taking  Juris- 
diction because  subpcsna  was  made 
returnaUe  later  than  the  date  pre« 
scribed  by  statute  where  tribunal  be- 
fSore  Which  the  proceeding  is  pending 
had  not  passed  upon  that  objeetion. 
8-14M. 


PROMISE. 

As   affecting   limitation    of   actions, 
Limitation  of  Agtion& 


See  Damages. 


PROSTI'll)  TiOlf . 

lAtnitation   of   lime   for   deportation 
alien  proa^mit^    .S-1299. 


•t 


-^^^ 


PROXXMAVB    OAVSEk 

ZAaltfiXMtp  of  one  eauoing  permonal  injury 
for  oonoegiioiioes  0f  nogUgenoef  min- 
tdke,  or  loeic  of  aihiU  of  phyoician  or 
auraeon,    S-^O0  (case  p.  603) . 

Intei'vening  act  of  cMld  as  affectitig 
quettiion  of  proximate  eoMee  of  dam^- 
age  to  the  person  or  property  of  third 
pevMoii  hyfire  or  ^pH4>sion,  S^tltfiO 
(case  |>.  11^43) . 

Negligence  iat  permitting  gDOud  along 
switch  track  Is  become  satumted  with 
gasolene  as  proximate  cause  d  loss 
from  ire  ca^ised  by  beys  throwing 
lighted  matches  into  the  gasolene. 
^1243. 

Misinfegniatien  to  passenger  as  to  time  of 
departuie  of  train,  as  a  reault  of 
whioh  he  misses  it,  as  pruadmate  eause 
ef  discomflMrt  and  inooayenienea  en- 
dured during  autoaseWa  tarip  to  his 
destination*    8-1178. 


Vke  dMk  li 


oHaiAom  stamdbfer  AJUR. 


ivu 


kiimilCAKJLAW^  ^KBIBCRT^  JMmarASWJj 


L8  A.LJL 


,f 


'pwiii«*"^-'i'- 


tion  Act  for  injury  to  workman  rep" 
resenting- publkh  ^S^1Q64    (caae  p. 

loas) . 

Ger^al  (wU»»uilifdQ}iHn»^  pr  fir»tfim^  in 
sintement  a€l^r€*st<('d  to  2>»'?>'»V'  iin  re-- 
'^ipv.ing  ibar  oi  f,^it^itatio^,    ^S'-rl2^ 
(case  p.  1234) . 

-.:: X^ 


PUBLIC  ACCOtrntANTS. 

t>tabitHy  of  ptiblic  accountant,     8—4:^^ 
(Cfise  p.  461) .  ' 


p »  ^' 


M 


i    . 


puBiiic  uiiraB. 


As  to  rights t)f  tieiMUHB  in  homestead  on, 
see  Homestead. 


.t  / 


j« 


:  /. 


•    TT 


Enlarged  HomeHtead  Acts  of   1909  and 


PUBLIC  amoERs. 

See  Officers. 


»  '  • 


PUBLIC    POLICT. 


As  affecting  contract,  see  Contracts. 


,  r 


PUBLIC  "T^tritPOSE. 

Justifying  ^eCftfTdistfOt  Jdfi^t  «ff  eminent 
domain,   see   Eminent   Domain. 


1  «\       .«      V 


i*»       I 
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»    •     .  J 


.PU^BJtJC  .  $£^Vip£ . .  COMKISSIQN8.  ^ 


•    '  s 


\-  \    ' ,  \        » 


In  nfevkerjiL 
Qekgatiion .  of   power  .to,  see   Constitu- 
tional Law. 

Effect  of  act  of  Congress  conferring  upon 
Interstatt  Commerce  Co^timissioii  nu- 
thorlty  to  compel  iwtelstate  railroads 
to  piwvide  shipping  f aeilitifts  -^r  ship- 
'  ^erstendet-ing  ifrter^tate  shipments  to 
depnvcr  PuMioSdrviee  Oonimission  of 
jurisdiction  to  riequire  such  road  to 
furnish  •sncfafaetiltids  to  sfalppOTof* 
<«ring  intrastate  oommere«.'  d-155. 

P^iyweir  of  Public  ^Serric^  Commisston  to 
ehange  rates  speeifl«d  In  the  Water 
eertifleates  for  water  ftirtiished  by  ir- 
rigation company.    8-249. 


Sufficiency -OKT  mi«W0|U1M^' conferring 
upon  Commission  power  to  require 
additions,  repairs,  or  iAi^iaavismeBta 
to  or  changes  in  existing  plant  or  fa^ 
cilities  o£ .  poblicr  atility.    8-466. 

Sufficiency  of  rehearing  upon  his  applica- 
tion to  protect  icMe  net  made  a  party 
to  a  proceeding  which  results  in  an 

•     -order 'affBctiofg  bis  interestB.     8-*dlft. 

Right  to  tost  reiBBOfiableneaB  of  ovdcr  of 
Commission  in  proceeding  to  enjoin  its 
enforcement.  8«9F8.    -   - 

Effect  of  interest  of  municipality  in,  or 
option  to  pilitlMi^  stteet  railway  on 
authority  of  the  Public  Service  Com- 
'  missidki  OTer  thb  compnvy. '  ^in6. 

Fov^er'nof  legislature  to*  confer- on  Commis- 
sion control  of  the  schedules,  routing, 
and  style  of  dir^  of  street  railway 
company.     8-916. 

Revieir  of  fladings  of. 

Refudei^of  ^ooiirts**lK>  review  fimlings  of 
fact  by  Commission  based  on  evidence. 
8—155.    --      -    -«•    ^/ 

Review  by  courts  of  finding  of  Commission 
that  a  corpcAratieti  whose  rates  it  at- 
tempts to  regulate  is  a  public  utility. 


PtTBUC    SERViqfi    CORPORATiairS. 

Power  over,  of  RnMiodsndce  Commiasion« 
see  Public  Service  Commissions. 

Service  of  process  on«  see  Writ  ahd  Proc- 
ess. 

See    also    CARRifiRSf  -  jUilboads  ; 
Railways;  Waters. 

"Poxcer  and  duty  of  banh  which  has 

quired^  9  public  Mervioe  pliant  to  t^n* 
tinue  its  operation.  8^2 4S  (ca^s^  ]». 
242)  .      —  *.  -  > 

Power  of  court  to  authorize  diseofUimum^ 
tion  of  pitWrjpgllsiSi -oetgHWYiNon  up-' 
on    foreclosing    a    mortgage    on    its 

^>     ^(tnU^    My-^^a   (case  p.  2a2} . 

lr9*<f|rato»i  eampany  as  a  public  uUiity. 
S^2es  (case  p.  240}  % 

Federal  control  of  public  utilitiem. 
S'^$fi09  (casetrpp^,  9^0y  904)  . 

Whet  necessary  to  constitute  a  public 
iMiUity  tltrough  the  devotion  of  prop- 
.  eriy-  to  pubUc  use.    8-249. 

SufYicieney  of  title  of  statute  conferring 
:jipon  public-  service  corporations 
pow<^  o|  eminent  domain.    ^-466. 

Power  of  legislature  to  regulate  and'con- 
tirol     d-916, 

Begttlation  of  public  utilities  in  exercise 
ek£  police  ipowe*    ^dX6. 

Supervision  of  public  utilities  as  impair- 
ing obligation  of  contract.    8-916. 


PUBUC    UTILITIES. 

See  Public  Serviob  CoRPOftAXiONB. 
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•  * 


»•»' 


'VtTNI81IMJb!KIT« 

Fqt  crime,  see  'CmMiNAL  Law. 


'     PURPOSE* 

Belevaney  of  evidence  as  to,  see  Evidence. 


#•» 


QXTAIJa^CATIOKS. 


Of  Jq^?®*  eee  Judges. 

For  office  generally,  see  OFriCKSg, 


QUABAKTIKE.  .      . 

Regulations  as  to,  generally,  see  Health. 

Power  to  provide  for^  under  general  dele^ 
ff^Uon  of  poicer  to  ffuard  agiHnt^. 
spread  of  c€yntagiou8  disease.  8-^36, 
SS9  {case  p*  381) .       - 


QUARTER    SES8IOKB. 

>  •  /  '  ^  4 

Fou^dtf  to  pntnieh  for  contempt,    ^—1 6  7  i . 


I        (        • 


QUEEirV  %ENCtt. 
1671. 


•»    « 


>  * 


QUESTIONS  FOR  JURY. 


See  Trial. 


.•:T 


k  I 


QUIETUf^    TXVUL    , 

See  Cloud  on  Titia.  .. 


,\\ 


nAnoMMDH. 


la  ceaeral.  -    ' 

For  all  questfens  invohring  the  duty  and 
liability  of  a  railroad  company  as  a 
carrier  to  its  pativns  or  the  public,  or 
governmental  control  of  railroad  com- 
panfes,  see  Carriers.  '  *^ 

Abandonment  of  operation  of,  see  Car- 
riers. I 

Condemnation  of  property  for,  gee  Emi- 
nent D€>main.'-  - 

Additional  servitude  on  railroad  right  of 
way,  see  Eminent* DOMAIN. 

Rights  and  duties  as  to   employees,   see 

MASWfll  AND  SeRVANI^ 

Suit  o^fainet  rwMroAa  o%t>n€d  hy  or  in 
which  i'nHereat  is  held  hy  United 
States  or  staMe,  8^996  •  (oa^  p. 
990). 

Priority  of  lien  of  judgment  for  personal 
injuries  over  prior  mortgage  under 
statute  giving  such  Hen  priority  over 
judgmcints,  executions,  and  attach- 
'  ments  levied  upon  the  property. 
8-435. 


Liability  of  eompanr  leasing  its  property 
to  another  for  the  latter's  negligent 
acts.   .8-^9^. 

IiUaHes  to  person*  on  or  near  t;rAok*     - 

Injury  to  employee,  see  Master  and  Serv- 
ant. 

Experimental  evidence  as  to  possibility 
of  seeing  permn^  on  or'  near  trade. 
8^52. 

."'  .■     .       ■•     .  . 

Aooidenta  at  crossing* 

■  '     •  ,)     '  • 

ExperimenttOf  evid^no^  €n  ««flo^  f&r  in- 
jury at  crossing.    8^46. 

Injnries  to  animals  by  trains. 

•     .1 
Experimental  evidence  as  to  possibility 

,  ,9/  «ee<»4n  livo  stock  onr<l^lf(OQS  «»?ac^ 

^--W.   .  .  .        ,   , ',.,., 

pisvegavding  ,  unContrqMct^l .  testimony 
y      o/,  defendanVs  employees  in  action 
for  Icilling  stock   by. /t^f^tAoq^.  train. 
8''823.  * 

Fires.  ^ 

Experiments'^ to-  «^eoi9'  thaW  cinders  of 
sparks  may  be  larger  than  meshes  of 
4fpm<k\  atirester.  ''8*^9.  '  . 


\:  \ 


. .»     * 


♦  I 


VI 


See  Public  Servioe  Commismons.  • 


-*•;*   I :^ ^  Vii^T  daab  in 


RAIUIOAD    TIE. 

ExperitnenUk  evidence 'as  tif  posHbiUty 
of  brakeman  stepping  upon^  in 
suHnging  front  ear.    J^4<l. 
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Of  carriers,  see  Garrier& 
irrigation  rates,  see  Watbbs. 


♦♦< 


UBAL  ESTATE  AOENTS. 


See  Brokers. 


Adverse  possession  of,  see  Advbrsb  Pos- 
session. 

Evidence  of  damage  to,  see  Damages. 

Dedication  of,  see  Dedication. 

As  to  deeds,  see  Deeds. 

Dower,  see  Dower. 

Estoppel  as  to,  see  Estoppel. 

Rights  of  husband  and  wife  in,  see  Hus- 
band AND  Wife. 

Mortgage  on,  see  Mortoage. 

Of  partnership,  see  Partnership. 

Of  religious  societies,  see  Religious  So- 
cieties. 

Devise  of,  see  Wills. 


On  appeal,  see  Appeal  and 
Registration   of   births   and   deaths, 
Vital  Statistics. 


BEDUCTIOH. 

Of  damages,  see  Damages^ 


By  landlord,  see  Landlord  and  Tenant. 


♦♦ 


Conclusiveness  on  appeal  of  findings  hf 

referee,  see  Appeal  and  Error. 
As  to  arbitration,  see  Arbitration. 

Power  of  referee  fo  punish  for  contempt. 


REASONABLE  DOUBT. 

Doctrine   of,   in   criminal  case,   see  Evi- 
dence. 
Instructions  as  to,  see  Trial. 


Of  order  of  Public  Service  Commission, 
see  PuBUC  Sbbvicb  Commissions. 


BEFORICATION    OF    IHSTBUICEMTB. 

Transfer  to  equity  of  action  to  veeover 
possession  of  real  estate  on  ground 
that  reformation  of  deed  is  necessary, 
in  absence  of  pleading  showing  defect 
in  deed  and  prayer  for  equitable  re- 
lief.   S-489. 

Necessity  of  reformation  of  tax  deed  be- 
cause of  error  in  the  name  of  the 
clerk  of  court  in  the  certificate  of 
knowledgment.    8-489. 


♦^ 


RECEIVEBil. 

Right  to.  bring  action  againtf  corpora^ 

tion,  or  pronecute  pending  action,  as 

affected  Hy  the  appointment  of  a  ly- 

eeiver  for  the  corporation,     8^44:1 

(case  p.  43S) . 


RVFRIOEBATUiG   8T8 


Experimental  evidence  as  to  infia 
biltty  of  gases  generated  6y 
sion  of. 


^•» 


REOOOKlTIOlf  • 

Experimental  evidence  as  to  possibilitif 
of  recognition  of  person  by  flash  of 
gun  or  pistol,    8^51, 


Of  grantee  or  trofisferee  for  eaependiiu 
in  payment  of  taxes  or  encunthre 
on    property   where 
transfer   is   in    fraud    ef 
S^627   (case  p.  S28) . 


#•» 


See  Bail  and  Becognizange. 

HeaTj  italie  tyjpci  is 


Of  insured,  see  Inmibbd. 
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Of  surety  on  bail  boad,  see  Bail  an9 
Rboognizakgb. 

ExperhnenUU  evidence  as  to  effect  of  re- 
lease  of  broJce  to  make  car  jump  for* 
ufard.    «— 46. 

Effect  of  release  by  injured  employee  of 
his  employer  to  release  a  surgeon 
from  liability  for  operating  on  the 
wrong  side  of  the  injured  person. 
8-603. 


RSLEVAKCT. 

Of  evidence,  see  Evidence 


^•» 


RELIGIOUS    SOCIETIES. 

Determination  hy  the  civil  eourie  of 
property  rights  between  contetidiHO 
fn€'ti€kns  of  an  ifv^dependent  or  rott* 
ffreoational  church,  S—IOS  (cases 
pp.  OS,  102). 

Preference  to  certain  religious  denomina- 
tions by  failure  to  extend  prohibition 
against  intoxicating  liquor  to  that 
used  for  sacramental  purposes. 
8-874. 

Necessity  that  religious  society  establish 
its  corporate  capacity  in  order  to 
maintain  action  to  quiet  title  to  the 
church  property.    8-98. 

Parol  evidence  as  to  purpose  for  which 
property  was  conveyed  to  religious 
society.    ^-102. 


See  Life  Tbhants. 


KBMOVAXm 

Of  executor  or  administrator,  see  Execu- 
tors AND  Administrators. 
Of  officer,  see  Omcfiss. 


RfilKOVAt.   or   CAUSES. 

Change  of  venue,  see  VsNUH. 

Effect  of  Federal  control  of  pMUe  ^tUIUy 
on  removal  #/  ^iiuse  to  Federal 
court.    S-'OSS. 


Liability  of  landlord  for  pfirsonal  injury 
caused  by  failure  to  repair,  see  Lanik 

LO|U>AND  TBNANX» 


■^^»— ^w 


f^ 


Of  statutes,  see  Statutes. 


REPETITION. 

Of  instructions,  see  Triax* 


Beeovery  of  ahipm4ml  ^y  replevin  against 
carrier      under      Federal      control, 

s-'Osa. 


In  general,  see  Pleaoincl 


REPORTS. 

Effect'of  a  report  made  by  an  officer  of  a 
corporation  as  an  account  stated 
which  precludes  the  cori>oration  from 
denying  its  accuracy,   8-478. 


By  insured,  see  Insurance. 


See  Eyidencs. 


See  DOMiciL. 


Of  executor  or  adflunislmter,  see  Execu- 
tors AND  Administrators. 
Of  officer,  see  Officers. 


In  general,  see  Landlosd  and  TsNANt.         See  EvioeNCB. 


citaSUm  sUmdm  for  AAM. 
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AMERICAN  <LAW  TtfiPOETlB,  AIJKOTATBD. 

tfUVEHIOR. 


MABnad  and  SfiRTAKT. 


"♦♦ 


TLEBTRATN^    OF    TRADE. 

S^  Monopoly  a-nd  Combinations. 


RESTRICTED  RESIDENCE  DISTRICT. 

Power  to  create,  under  power  of  eminent 
domain.  8-586. 

Sufficiency  of  title  of  statute  creating  re- 
stricted residence  districts  in  cities  of 
first  class  under  power  of  eminent 
domain.    8--585. 


RETAimNG  JURISDICTION. 

By  equity,  see  Equity. 


REVXRSIBLE  ERROR. 

See  Appeal  and  Error. 


REVERSION. 

Right  of  tenant  t6  reftover  damages  frotn 
third  person  for  injury  to  the  rever- 
sio7i,    8—620, 


REVIVAL. 


Of  action,  see  Abatement  and  Revital. 


♦^ 


REVOCATION. 


f  » 


Of  submission  to  ar^^itratioo,  see  Arbitra- 
tion. 

Of  letters  of  administration,  s^  £fECl^ 
TORS  AND  Administrators^ 

Of  legacy,  see  Wii4^§.^ 


RBVOXiVBRS* 


See  Firearms. 


4  4 


Rights  of,  generally,  see  Watbrs. 


[8  JLLA. 


Insur^  against,-  see  -iNBfnuMB. 
Assumption  of,  by  employee,  see  MAsnR 
AND  Servant. 


>.  •    ( 


TiOiinff  property  front  the  person  hy 
stealth  i4S  rohhery,  S—359  (ciise  p, 
367). 

Definition  of  robbery.    8-357. 
Force  as  essential  element  of  crime  of  rob- 
bery.   8-857. 


ROIXER   SKATING. 

Ejection  of  children  using  sidewalk  for 
roller  skating.     8-1455. 


RULiES.  ' 

Of  court,  see  Court  Rules. 
Disobedience  of,  by  servant,  see  Mastb 
AND  Servant. 

Master^s  liahttity  for  injury  of  one  aerr- 
otif  by  another  in  enforrinff  rules, 
8-^14^2  (case  p.  1420). 


-♦-•- 


RUNlfllfG. 

Posnibility  of  Jiearig^^jnoise  made  hy  per* 
son  in  running.     8 — #49. 


#•» 


RUNNING   AT   UlROB. 

Of  animals,  seoi  AlliHAi£. 


■^•» 


SACRAMENTAI.  WUTEft. 

Failure  to  extend  ^fffhibltion  against  in- 
toxicating liquor  to  that  oaod  ^or  sae- 

rariiental  purposes.    8-W4. 


-♦-•- 


...    ' I ' 


.',  •  % 


la  general. 

Judicial  sale,  see  JtofCiAL  Saia 

On  foreclosure,  see  Mortgage. 

Seller's  liability  f^v"  ^ifury  by  defects 

articles  sold,  see  Negligence. 
Sale' f Mr  taxes^  sbb 


Heavy  Italia  4ype  '%d  «mA-  iov  wJAmbttkHomm ;  uiN> 


%|S  for  eas4 


COMBI»BI>:JNDBX;TO.  N0TE6i:ANI)  CAeES. 


O-TW 


Obligee's  concOifWABtit^  facta  or  evasive 
answers  as  fraud  against  surety  in 
band  for  p^^innmoe  of,4^t^r4ike$  of 

JBtcperinummal  ^vidrntfie  in  4UJt4m^  p&Hveen 
■   pmrtimmtomdei.  S*^e^      ':  t)         '» 

Prior  action  for  breach  of  cofUtriKft  in 
UfhitSk  XMHmter^imim  for  ^urbhmm 
prieB  might  have*  been  asserted  by 
ctmnterclaim,  set-off y  or  cross  peti" 
Hon  as  barring^ormbating  subsequent 
action  for  purchase  price.     S—700. 

AdmtSMtbiZUyiJmp  -^Mif^B  ^AdHMM  lam  to 
anuntnt  of  commodity  specifieil  in 
wHiMn  contract  -of-  sale,  4^T4'9 
(case  p.  745> . 

Custom,  or  previotm^^mling  as  itnposing 
an  obligation  on  ^  seller  to  accept 
something     cftt^    Ifi     lieu     of    cash. 

Necessity  that  one  who  offers  scrap  iron 
which  he  has  ^•Accumulated  for  sale, 
deliver  the  estimated  quantity,  when 
estimate  o^jqvniti^it  made  by  agent 
of  buyer.     8-745. 

.'  '       .1  •    •   '. 

Conditional  sale. 

Right   to    retain  f!tlt  to   property    sold 

where    note  -  is .  given    for    purchase 

price.    8-7«&.    " '      '    ' 

EjR^t,^  «uit  upon  i?pte  tato  far  pj^r^chasf 

.  .  tPJi^fi  of.  properly  boW  .with,  .retention 

'  01  title  f or^  ^curity^  pjti  Hhe  sei^^rity. 

8-789.   *    " 


Warranty. 


1'  •   « 


Judgment  apainst  seller  of  chattels  for 

^      '  breach  Iff  xhirrahty  as  concPuMr^  Mp*' 

on  prior  warrantor.  'S^OW'Xcd^^  P» 

ees). 

Prior  actiofVlfff  seittfl^Hw  which  claim  for 
breach  of  ^yKmyranty^tnight  have  be€*n 
asserted  by  countrrcfttHm,  set-off,  or 
i-ross  petition  as  barring  or  abating 
subsequent  independeht  action'^ for 
sitch  breach.    ^— 70«f. 

Right  of  remote  vendee  to  benefit  of  war- 
ranty by  origii;^  vendor.    8-663. 


"•  f 


WhW. 


^9cmriv^nt4a  evidefwe  m  •#  «M^if<iMi.0/ 
wood  by.    9—47. 


"#•» 


SCAFTOtJI. 


iSrpcrfmental  evidence  as  to  safiety  of. 
«-47. 


J     tj^ 


rt 


See  Religiqvst  SoowmBi 


I  J     .  v 


Necessity  th%t  ione  wh<^  offers  scrij^D^irpi^ 
which  he'hk^  accumulated  for  sale, 
deliver  the  estimated  quantity,  when 
estimate  of  qunntfty  iff-made  by  agent 
of  buyer.    8-745. 


■»  .       .  * 


-♦«•« 


'      5. 


SEAMEN. 


Liability  of  oirner  of  vessel  for  injury  of 
one  servant  byi  another  in  enforcing 
discipline.  ^8-^436. 


'  '<•»»«  ' — -L 


lU 


( t 


Seizure    of    pix^etl^f  /iiMteut    notice    to 
owner,  see  Constitutional  Law. 


r 
•  > 


Bight  to  seize  property  under,  general 
delegation  of  power  to  guard  against 
spread  of  cont(^J^xfS  disease.  S—S40. 


-•-»■ 


SECONB    APPEAI*. 


«■"  •'.  H^«  «•  .      « 


•See  ArF«AL 'AaiD  Emeoa  v>.i 


•«  •  I  » 


r'.r-    ., 


^♦» 


»      .     "^ 


.  HAI^^EN, 


Discriminatioaciyi -tv^aimnt  of  license 
fee  between  a  real  estate  broker  and 
a  'mere   saAasmi^n    ia.  his^  ^cmpKoj. 

0tvA{9. 


SANITY. 


<,  ^»|H| 


>«*«*1^ 


SECRET    COMMISSION^    '.\ 

Obligee's     epneeal^tirsit     off     as     fraud 
against  surety.     8—^505. 


»         •  ■  1 


For  costs,  see  Cos9b»anx>^  Fees. 


«»■ 


AEEING. 


>t •  >  t 


See  Incompetent  Persons. 


Sea"  -VisiBU>iT.Y« 


^'  .  .: 


oi  -vg^s 


in 


citation  tatamda  f#p  A*!'.]^ 


V  /, 
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OottHiiltsioR  <yf  homicide  in,  see  HOMICIDB. 


SELr-GOmBIUfMENT. 

Lpcal  self-govemmenty  see  Constitution^ 
AL  Law. 


Compensation  ondor  Workmen's  Compen- 
sation Act  for  death  of  deputy  sher- 
iff employed  in  private  plant    R-187. 

Contract  by  sheriff  for  frse  pass  an  rail- 
road.   8-079. 

Who  should  bring  suit  AfsioBt  sheriff  for 
forfeiture  of  his  oflSee.    8-ff79. 


•HBRMAH  AWn-TRirar  ACT. 

See  Monopoly  and  CoMaiNATioNs. 


For  crime,  see  Criminal  Law. 


♦^-0- 


SEPARATIOK. 

See  DIVORCB  and  Sbparation. 


SBRVAITTS. 

See  Mastbb  and  Servant. 


SERVICE. 

Of  writ,  see  WRIT  AND  PaocEsa. 


Where  vpreeked  veseel  tojcahle. 
(oaee  p.  660) . 


mocmrOb 


See  Firearms. 


SHOBTAaS. 

tdahUttif  of  offent  for  shortage  4w 

modify     purdhaeed     for     prlwrtpal. 
3^1126  (eaee  p.  1116). 


nnvinjDB. 

Additional  servitude,  see   Eminent  Do- 
main. 


SET-OFF  AND  COUNTERCI^AIM. 

• 

Prior  ooNon  in  which  claint  might  have 
been  moeerted  by  counjtercioitnf  •«#- 
off,  or  on^ss  petition  a»  barring  or 
abating  subsequent  independent  ar« 
Uon  thereon,  ^— tfP4  (cases  pp.  68 5 f 
690), 


SHOT. 

Mdcperimenial  evidmux  as  lo  aoottorfnf 
of  ohot.    «-47. 


8KOT  FCREB. 

Shot  flrer  in  mine  representing  miners  ss 
an  employee  of  the  owner  within 
meaning  of  Workmen's  Compenaatioa 
Act.    8-1058. 


SHOTGUNS. 


See  Firearms. 


^♦» 


See  COMPROMI0B  and  Sbttlement. 


sex    DISCRIMINATION. 

Constitutionality  of  sUUute  as  affected  by 
discrimination  in  punishment  for 
same  offense  based  upon  sex,  ^— 4d4. 


lAmbiMiHff  of  agent  for  skrinkage  im 

modity     purehaeed     for     primeipaU 
6-1120  (ease  p.  1116). 


SICKNESS. 

Release  of  hail  hy  confinement  of  prin- 
cipal by  ilfafiess.    8-8S8. 


Heavy  italie  type  is  need  for  ammotat&i 


type  for  o 
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Liability  of  abutting  owner  for  injury  dua      $ee  BAiutOADa. 
to  defects  in»  see  Highways, 


SIOITAI.. 

Bx^perimeutal  evidence  as  to  vUihility  of. 


BIGNATUBE. 

To  writing  required  by  Statute  of  Frauds, 

see  CoNTBAcn.  . 
Of  attesting  witnem^  sae  WiLUib 


♦  »» 


SILENCE, 

Estoppel  by,  see  Estoppku 


SUOUOtXTT. 

JExperimental  evidence  as  affected  &y 
similarUff  or  disHimilariiy  of  condi' 
tions,     S—IS    (canes  pp.  i»  iij» 


For  purpose  of  taxation,  see  Taxes. 


■KATIHO. 


See  RouNi  Skatino. 


BMAIXPOZ. 

As  to  eompulaory  vaccination,  see  Hbalto. 


See  ODoaa 


SOUNDS. 

WxpeHmental  evidence  as  to  possibility 
of  hearing.    8-^9. 


SPARKS. 

From  railway  locomotive,  see  Railroads. 


SftBAKUIG. 

Experimental  evidence  as  to  possibility 
of  overhearing  conversation.    S^^S. 


SPECIAI.   LEOISI^TION. 


See  Statutes. 


♦  »» 


Opinion  evidence  as  to,  see  ETtDfiNCC 
Experimental  evidence  as  to.    ^*-45« 


•TABU4TT. 

BxperimenUa  evidence  as  to.    #-hU. 


STAINS. 

Mktperimental  evidence  as  to.    ^—4^. 


STAJUE  DEMAND. 

Sea  Limitation  qp  Actions. 


STATE. 

Bight  of  state  to  change  of  venue, 
Venue. 


Suit   against   railroad   otm^d    Ify   or  in 
%rhich,    interest    is    held    hy    state. 

Change   of  Judge   because  of  prejudice 
against  the  state.    S-1226. 


SPACJE. 

Experimental  evidence  as  to.     S^^S, 


STATE    COURTS. 

Power  to  punish  for  contempt.    S^li$4S, 


Tke  dash  ia  aach  oitatioa  atamds  for  A^Rw 
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4ttA*tNk  AtTomtttt. 


See   District  and  PROSECCtiKQ  Attor- 
neys. 

^^^ ^•» 

S'tATISTICS. 

Vital  statistics,  see  Vital  Statistics. 


^•» 


STATim:  OF  TRAUBS. 

See  Contracts, 


STATUTE    OF    lilMITATIONS. 

...      .       • '      . •     -  -   . 

See  Limitation  of  Actions. 


♦  •» 


STATUTES. 

la  seaeral. 

Charter  of  corporation,  sec^  CORPOBAXiONa. 
Review  of,  by  courts,  see  Courts. 
Jud^ial..notice  of,  see  Evidence.  \ 

Effect  of  violation  of,  see  Violation  op 
Law. 

Definition  of  supplemental  act.    8-631. 

*•  •         ^     •  • 
Validity  generally.* 

Vali4ity  pf  statutea  pn  .variova  paxtici^lar 
subjects,  see  those  subjects. 

Presumption  and  burden  of  proof  as  to 
validity,  see  ETVllfeNCE.  " 

Right  to  declare  l^w  void' because  unneces- 
sary or  inexpedient.    8-65. 
Partial  invalidity.    8-418r  15Sia      .     «.    \ 

Entitling;  ezpresgion   of  subject. 

Effect  of  constitutional  provision  to  pro- 
hibit passage  of  act  containing  pro- 
visions* not  fairly  ertbritced  in  the 
title.     8-466. 

Sufficiency  of  title  indicating  a  sringle  gen- 
eral subject  where  statute  contains 
many  provisiosa  ^iversa*  but  not  in- 
consistent with  the  general  subject. 
8-466. 

Statute  conferring  upon  Commission  pow- 
er to  require  additions,  refMivsr  49r 
improvements  to  or  changes  in  exist- 
ing plant  or  facilities  of  public  util- 

,  t     ity.    8<r466,  .   •  -    \   •< 

Statute  conferring,  upon  public  service  cor- 
.  porations  power  of  eminent  doinain. 
8-466. 

S^tute  creating  rest^cted  re8i4ence  disv 
tvicts  in  cities  of  first  class  under 
power  of  eminent  domain.     8-585. 

Plurality  of  sub jlctl.  ' 

Effect  of  constitutional  provision  to  pro- 
hibit prfs^age  ox  att  relating  to  dif- 
ferent subjects  embraced  in  the  title. 
8-466.  .  .      ■.  »  .      ' 


Local  or  spectal  lefiriiAation. 

Conferring  power  upon  the  head  of  ana 
department  to  fix  the  salaries  of  his 
assistants,  which  power  is  not  oan- 
ferred  upon  the  heads  of  other  depart- 
ments.   8-418.'     ^ 

« 
Construction. 

Construction  of  statutes  relating  to  par- 
ticular subjects,  see  those  subjects. 

Rule  that  express  mention  of  one  thing 
implies  the  exaiwaion  of  other  similar 
things.     8-435. 

Term  "wilful"  is  atstAle.pniTiding  punidi- 
ment  for  desertion  of  wife.     8-1312. 

•  ^   "'      • 

—  strict  or  liberal  constipnctian. 

Workmen'-a  Compenaation  Aet.  ^930, 
1058. 

Repeal;  amendment. 

Implied  repeal  hy  Negotiable  tnairu' 
menta  Act  of  statute  invalidating  ffi- 
strument  given  for  gamhUng  conMd" 
eraiion;    S^-3f^  f  caae  p.  809)  . 

•    •    '    » 

Amending  statute  by  adding  new  provi- 
sions,    8-631. 

Intention  of  Cohgress  as  determining 
wbethet  act  of  Congress  is  or  ia  not 
an  ^mendYnent.    8-631. 


-♦-•-♦' 


STEAlf. 

Experimental  evidence  as  to  time  neceB' 
sary  to  jtaiae,  i/%  toiler* 


1 1  ■ 


STEEIi  CORFOKATIOIV. 

The  Steel  Corpora Wtf yr  Oase-wnd  the  Sher^ 
man  Antitrust  Act.     S^114tO    (i 
p.  1121).  I 


Experimental  etfldehoT^t  action  for  iii- 
Jury  involving.     S^^O. 


STOOKHOI«DEBS. 

See  Corporations. 


STOPPING   TRAIK. 

Experimental    evidence   as    to    ditUimea 
within  ivhich  train  could  he  slapped* 


HeaTj  italiti)  ty^e'iW  ii*ea  fbr  annotatiOttS^Toliiail  type  for  cases. 
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See  Wakehousbhen. 


Imputing-  4«  'Mr«et  nrilWay''  company 
knowled^  of  presence  of  person  on 
track.    8-669.  -'   -  ■'    ■■ 

Sufficiency  of  proof  of  incompetency  oi  in- 
experience ofTrtftet  car  operatives. 
S-569. 

Effect  of  emplbyinerff  'of  incompetent 
operators  on  liability  for  injury  to 

\'      peraon  ahlett)  on  track. '  "8^099.     -    '■ 

Application    of  -  dtfctr^ne    oX  '  taH    clear' 


■TRICT   CONSTBirOTIOir. 

M»pi'rl»ietit»tr\'iawi*e*  4»'t»nmowH»  tfr      fjf  statutes,  see  SX^KTOtes.   , 

rondlllons  o/  light  given  by.     8—49.  ' 


BT#e] 


lET   mntBER. 


Property  invluded  in  a  leaM  of  premise* 
deaeribrd  by  Btrert  nuttiber.     8—073 


STRIKING  OUT. 

Of  pleading,  see  Plbapinq. 


STREET    RAHtWATS. 


BIFBMISSIOIf   OF  CONTROTERST. 


On  agreed  statement  of  fact,  B«e  Agkbui 
^..  .piss-,      .         ,■  ■     .  ,    , 

"<i  arbitratoro,  gee  Abbitratidi^^     , 


Power  of  national  bank  to  obligate  itself 
to  oilerBte. .  S44Z. 

AemmptiMi  'by  -patdiaaer  of  strevt  rail- 
way at  judicial  sale  of  obligation  of 
original  gTant«e-*f  fraftehise  to  oper- 
ate the  road.     S~242. 

Retaining!  jorjadic^n  ^orF^urpose  of  au- 
thoniing  tlie  owner  of  the  road  to 
discontinue  its  operation  where  fiuity 
has  taken  jurisdiction  for  purpose  of 
enforcing,  the  j)e^orniiince  of  a  con~ 
tract  to  operate  a  stteet  railroad. 
8-242. 

Power  of  legislattire  w  confer  on  Public 
Service  Com  mission  control  of  tl» 
schedules,  routing,  and  st^e'tff  tM^ 
of  street  raihray  tompany.     8-91tf. 

Effect  of  optitm  of  municipality  tO  pot- 
chape  street  railway  on  authority  of 
■  the  Public  Serviee  Commfealon  o*^ 
the  company.     8-91<f.     ' 

MeKU^encM  SM  opwratinn," ' 
As  to  -injdty  fo  passenger  «n  Street  car, 
see  Carriers. 

Eiperlmental  evidence  in  a«tJon  Jor  in- 
•  i^ry  on  aO-M*  fWhMrjf  'tra«k.    S-^4o 
fosse  p.  1). 


"aiDT^p(E*f,  ■■ 


SUBSCRIBIHQ    WITIVESa. 

To  wUJ,  seeWnxs. 


SUB  STITimOBT. 


JiUBSXItREAGE-  WATBBS^, 


8  A.L.R.— 108. 


Wk»  Kfsk' In  vtMli  eltaMoa'«t4MU  t»T»^iXt.Wt^  • 
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See  Action  or  Suit. 


Definition  of.    8-681. 


SIKJTIOlf. 

ExperimetUal  evidence  as  $0  sueiion  of 
pasalmg  trains.    S—49. 


Jpower  0/  referee  iHf  to 
tempt,    S^l<i76. 


SUFFRAGE. 

Right  of,  see  Elections. 


SUICIDE. 

Experimental    evidence     hearing    upon 
qnetition  of,    8^49, 


SUMMONS. 

See  Writ  and  Process. 


8Uin>AT. 

Constitutionality  of  discrimination  as 
gards  degree  of  penalty  or  puniiih'' 
n^ent  for  violation  of  Sunday  Law. 
S-^ee   (case  p.  &63), 

Application  0/  Sunday  Utws  to  attorneys* 
8^18fi6  (case  p.  135B). 

Power  of  legislature  under  police  power 
to  impose  penalty  for  violation  of 
Sunday  Law.    8-663. 

Validity  01  Sunday  Law  inposing  upon 
barbers  a  more  severe  penalty  for 
working  on  Sunday  than  that  im- 
posed by  the  General  Sunday  Act. 
8-663. 

Power  of  leg^islature  to  provide  that  keep- 
ing barber  shops  open  on  Sunday  is 
not  work  of  necessity.    8-663. 

Effect  of  performance  of  some  work  by 
attorney  on  Sunday  on  his  right  to 
recover  for  retainer  and  work  done 
on  secular  days.    8-1353. 


SUPE&KMt   OOVRTS. 

Potrer    off     to    punish    for     contempt, 
S'-ISSS, 


Of  bank,  see  Banks. 


Of  wife,  see  Dvfimcm  and  Sbparation; 

HUSRAVD  AND  WiSE. 


Power  to  punish  far  emiltsmiy(t.   ^— iSU. 


SUSPCNSIO% 

Of  attorney,  see  Attorneys. 
Of  insurance,  see  Insurancb. 


SWITCH. 

Experimental  evidence  as  to  dista 
which  swiU^  could  he 


TAXINtt. 

Of  private  property  for  public  use,  wfaal 
constitutes,  see  Eminbnt  Domain. 


See  Taxes. 


Xa  g«m«ral. 

Injunction  against,  see  Injunction. 

Ab  to  lioense  generally,  see  License. 

Might  of  grantee  or  transferee  to  l/e  re- 
imhursed  for  expenditures  in  pay-' 
ment  of  taxes  on  property  where  con- 
veyance  or  transfer  is  in  fraud  sf 
oreditors,    S^S^l  (case  p,  &23) . 


Wli^re  tazablA. 


Where  wrecked 
(case  p.  660), 


vessel  taaahie.     ^— tfca 


H«aTj  itaUe  tjw  M  nmsA  tor  m9!matm,Homs 


ijjti  for 
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TESTAMEinnMlir  XIAPAGITT^ 


Refusal  of  court  to  consider  irregularities 
charged  against  assessment  wbich  are 
not  alleged  in  the  petition.     8-660, 

Partial  invafi^^  •!  assessment.     8-792. 

Sale;  deed. 

Effect  of  error  in  name  of  clerk  of  court 

in  certificate  of  acknowledgment  by 

him  to  tax  deed.    8-489. 


See  WiCLS. 


■  <e  ii^i 


See  WILL3. 


Succession  tax  €pn  bonds  of  domestic  cor* 
poration  owned  by  estate  of  wntresi* 
dent  and  held  at  his  residence, 
S~^M   (case  p.  8M)* 

The  soceession  and  not  the  thing  inherited 
as  the  subject  of  tax.    ^^^55. 


<;fajMtitulionaU$iff.  of  sitaHite  er  ordinance 
requiring  proprietor  of  theaJter  to 
furnish  fire  or  police  protection  at 
his  oum  expense,  8^X929  ^(case  p^ 
X690).       .    . 


Right  and  measure  of  oowspensaUmn  to 
owner  of  foe  when  teiegrapk  or'toie^ 
phone  line  is  erected  alon^  rmikroad 
right  of  umy  or  htghtatiif.  •-XVIW 
(case  p.  1990) . 


«»  of  theater  ^s  a  private  busif 
8-^1590. 
Partial  invalidity  of  statute  for  protection 

of  theater  toployees.    8-1590. 
Fixing  w«ges  of  employees  whom  theater 

Sroprietor  is  compelled  to  employ  for 
re  prateetion,  forbidding  any  redac- 
tion in  his  salary,  and  forbidkling  his 
'discharge  without  approval  of  the  fire 
commissioners.     8-lo90. 


♦♦^ 


Proof    of    telephone    conversationsy 
Eyubkcb. 


THREATS. 

Admissibility  of,   in   evidencei   see  En- 

nSNCE. 


ConversAom   ^   telephone  ms  fmtsm 
tense,    S^6S6  (case  p,  659). 


TSMPORAmT   ABMUOftTBAIJOa. 

Issuance  of  regular  letters  of  a^tninis- 
tration  as  effecting  removat  of  lem- 
porary  administrator,    S^179. 


TENANTS. 

See  LANDLOis  and  Tenant. 


For  deportation  of  alien,  see  Aliens. 
For  meeting  of  stockholders,  see  Corpora- 
tions. 

Experimental  evidence  as  to,    S-^5,  50. 

Judicial  notiee  of  coineidenoe  of  the  days 
of  the  week  with  the  doips  of  the 
n^onth.    9-^8  (ease  p,  59) . 

lAahilitp  of  carrier  for  giving  miMnfor- 
nuKtion  to  passenger  as  to  time  of  de- 
patture  or  arrival  of  train,  8—1189 
(ease  p.  1178),  * 

Time  at  which  right  to  discharge  from 

arrest  is  to  be  determined.    8-7&0. 
From  which  wiH  takes  effect.    8^1010. 


TERMINATION. 


Of  lease,  see  Lease. 
Of  trusty  see  Trust. 


<mi,mi 


Of  tenant,  see  Landlord  and  Tenant. 
Of  office,  see  Officers. 


TITLE. 

Of  statute,  see  Statutes. 

Jprior  action  to  determine  title  to  real 
property  in  which  adverse  daim 
might  have  "been  asserted  hy  counter^ 
claim,  set 'Off,  or  cross  petition  as  bar 
to  mtbsequent  independent  action  on 
such  claim,    8—731, 


Tike  dasli  in  «ae1i  eltistlem  stands  tor  AJLJH, 


17t« 


AM£itI€AN  LAW  BEPORTS»  ANNOTATBD. 
D09A<KI0b  TRAHSFEB 


[8  A.L.B. 


r 

Liability  of  one  contracting  to  pidchiMie      See  lAOB. 
tobacco  for  anqthet  for  shrinkage  in 
weight  of  tobooeo*bo«ght.  8-1116. 


>m^ 


TORTS. 

As  to  limitation  of  ttme  for  action  for, 
see  LiMiTATJLOK  OF.  Aj(?tions. 

Master's  liabilfty  for,  see  Master  and 
Servant 

tjability  of  "United  States  f  r,  see 
UNrrro  StAtBs. 

Bffeet  of  ffitt  ofparHeutark  on  ^^f'opf  in 
action  for  tort.  S^^H^  (otue  p, 
644)  . 

Prior  action  on  contract  in'u>hidk  chkini 

in  tort  might  have  teen  asserted  by 

'    cowntertHaimt  set^off^  or  cross  peH* 

tion  as  tarring  or  abati'hg  sutse^ient 

independent    aetion    for    the    tort. 

Prior  action  4n  tort  in  whi^  cldim  on 
eontrdct  might  have  fpeeH  asserted  ty 
^et-off,  co\tnterclaim,  or  cross  peti- 
tion  as  tar  to  subsequent  inde^^snd* 
ent  action  on  contract,    S-~714. 

Prior  action  in  eqtttty^in  wfUdh  dainir  In 

tort    might    have    he^n    asserted   ty 

eounterclatMf  set-off f'  or  cross  peti' 

tion  as  bar  to  subsequent  action  in 

"'  toH.     *-7i7. 

Prior  action  for  possession  in  which 
claim,  in  tort  might  have  been  os- 
serted  ty  counterclaim,  set-off,  or 
cross  petition  as .  bar  to  subsequent 
action  in  tort,  '  9^720. 


TOWNS. 

iiiabilitj  for  injury,  oq  de^tive  bri^o, 

.    see  BUDGKa. 
Liability  for  iniury  on  defective  highway, 
see  ^I|GU,WAYS.  .     , « 


TRADE. 

Combinations  in  restraint  of »  see  Monop^ 

•QbY  AND  C09iBINAXK)H8.     .  .  •.  .  i 


TBAqMi. 

Injury  by,  see  Raixjiqads. 


•\ 


.  TRA:CirS7£R^  . 

Between  law  and  equity,  see  Ei^UiTY. 
Of  cause,  see  Removaju^of  Cau^ej^.  . 


Experiinetital   evidence  as  to  condition 
of. 


TREES. 


••  •  •  I  . 


Riifhtcf  tetUint  to  recover  damages  ft 
"third  person  for  in  fury  to.    8— 90S. 


TRIAI.. 

In  general.-  * 

Submission  on  agreed  statement  of  facts, 
see  Agreso  OaBb. 

Continuance,  see  Continuance  and  Ad- 
journ mbnt. 

JtMHcial  Mtioeby  court  or  jury,  see  EIvi- 

•DBNCB.* 

Ifictter*  astto  jwy,  see  J^try. 
As  to  witnesses,  see  WiYNE^seS. 

Placing  witness  in  charge  of  jury.    8-656. 


—  ^fe « 


Raoeption  of  evidence. 

Order  of  prodf»^  B^WH. 


Sufficiency  of   statements   of  counsel    in 
argument   to  cure  lack  of  material 
• ' ,  aveimenli  iv  pleading.    &-B90. 

» 

Objections  and  exceptions. 

Consideration  of ,.  4A  appeal,  see  Appeal 
AND  Error. 

FaM^if  fi»  '^j^M  to  prefi^ate  question 

eropounded  to  accused  as  estoppine 
ini'  from  objecting  to  admission  of 
«•    testimony-  which      is      immaterial 


V 


Remarks  ot..O0i&rt« 

Prejudicial  error  in,  see  Appeal  and  Er- 
ror. 

Submitting   case  to  Xurj  cenedrally. 

Effect  of  claim  by  counsel  that  uncontra- 
dicted testimony  ,is  not  true  to  re- 
quire submission  of  the  case  to  the 
jury.     87789. 

Questions  of  law  or  fact. 

Credibility  of  testimony  of  uncontradiet» 

ed  tvitness.    &-801, 
Question  for-iury  Ms  Oo  u^h^her  fireamn 

used  as  a  bludgeon  is  a  deadly  iresp- 

on.     S—1821.^ 

Weigbt  of  ev^ence  aa  <|uestion  for  jury. 

8-874. 


Heavy  italia>typa  %^  n^fl  <f»r,.«nnotat|o»AS  ;rpi|iappt  tyy^  for  eases. 


J 


*  r 


COMBINED  INDBX  TO*  JWTE6  AND  €ABB3. 
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Question  wbettMr  sit^pfeibiis  of  drawer  of 
check  to  order  of  oank  cashier  to  take 
up  note  payable  to  the  bartk  '^rwe.  e* 
should  nave  been,  aroused  by  fact 
that  cashier  madoKleRiaiid  at  drawer's 
place  of  business  for  a  check  payable 
to  himself.  '^S43>g:    ^  J 

X^irection  of  ^er^iot*. 


t   •     « 


MrvflMoti  jff  verOiet  for  fMrty^  «n  Ufftron- 
tradieted  eiffdenoe  4n  fM '  pivtMr, 
SS02  (case  p.  789) . 


■V    -    -^ 


E2if  ect  of  -overruling:  of  demurjrer  to  -  dec- 
laration on  motion  for  directed  ver- 
dict at  close  of  evidence,    8-351,       a 

Demurrer  to  evidemee. 

General  nde  as  to  how  evidence  should 

be   treated  upon   demurrer   thereto. 

8-318. 

Xnstruotione* 

Nece9aK^  for  exceptions^  see  Afpb4I«  and 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 


^    ^ 


Refusal  of  api^ellate  court  ^  reyiew  rul- 
ing:s  as  to  instructions  where  evidence 
does  not  .appear  ixx  the  ):eco;cd.    8r5£k 

Repetition  of.  8-1034.      . 


-«-  on  evldemee  And  faete.  • 

Instruction  on  question  of  faei.     ^298. 
Instruction  that  law  presumes  that  money 

paid  by  one  person  to  anotber  was 

due  to  the  latter.    8-298. 
Presun^tion  of  innocenoa  in  crininul  caaei 

8-1034. 
Weight  or  amount  of  evidence.     8^1034. 
Credibility  of  witness.     8-1034. 
Reasonable  doubt.   '«-hK)34. 

—  correotaess  of  Intftni'ctions. 

Prejudicial  error  as  to  instruutfcma,  :s94 
Appeal  iuid  Itaoit. 

As  to  preaumptioii  and  Uirden  of  proof  in 
case  of  injury  to  passenger.    6-463. 

Uae  of  expression  "apparent  authority" 
instead  of  "implied  authorl^^  iR'.iti-' 
stmctioii  in.  action  asainst  master 
for  aaeault  by  one  employee  upon 
another.    8-142^.  .    .      .     f 

As  to  measure  of  care  owed  by  carrier  to 
passengerr    8-168^         — 

In  prosecution  for  homicide.     8-1034. 

As  to  effect  of:tMba]rfealIon  at  time  of 

trial.  8-1034, 

•  ■  ■• 

Verdict.         ^.  ♦  ♦  ♦• 

Direction  of  verdict,  see  supra. 

Review  of  verdi<;)^  :9i|  ^appeal,  see  Appeal 

AND  Error. 
Frajuilicial'^vTetf  as  to*  see  Aiveai  MB 

Ekror.  •     ' 


Conversion  by  cashier  of  bank,  aee  Banks; 

Converoion  -^  fol^pfcotto  mm  false  pro- 
lonae,    8^656  (case  p.  6(^2)  • 


TRUCK. 


ExperimefUal,  ^Mideti^M 


a»  to  speed  of. 


TRUST    DEEDS. 

.;      ^     .  '  ;.     :  • 

See  liORTGAOB. 


TRUSTEES. 

la  general,  see  Tbust& 


.    TRUSTS, 

In  retteral. 

Monopolistic  trusts,  see  MONOPOLY  AND 
Combinations. 

Excepting  trustee  selling  under  deed  of 
trust  from  statute  -  segoiriiig :  real 
estate  brokers  to  secure  licenses  as 
discrimination  against  pthw  trusteesk 

8-418. 


t 


Terminatioii. 

'termination  of  trust  of  personal  repre- 
sentative, se^  Executor^  aw  .  Ad- 
ministrators. 

Trustees.      -  -*  ♦  ♦-        •  - 

Capacity  of  trustee  in  charitable  gift, 
see  Charities;        -  ' 

Htght  of  trustee  to  MScumjuimtB  ineo9n4 
under  uHU  or  other  intitrument  dl- 
reeting  fiim  Co^if^  it.  ,Sr-91S  (case 
p,  904). 

'  w         •  ' 

Charging  trustees  of  fund  with  costs,  for 
.  ,^  awaiting  .tfie  judgment  4d  the  .couii% 
in  dispute  aa  tg  beneficiary,  .8^:904. 
Right  of  trustees  of  lund,  income  of 
which  is  to  be  used  for  beneRt  of  as- 
flociatioii,  to  exf)en"<l  the  income  them- 
selves instead  of  turning  it  over  to 
the  associaCfoA/ '  ^-^KH. 


.M-.^ 


•    1^  •        f 


TUBESttTinX>8I8. 

Constitutions^it^  hf  stt^hKff^  Sr  ordinance 
providitiff  for  destruction  of  cow  afm 
'    feetedi»Ub.  ««^'?d. 


(» > 


llre^dAah-ii 


HaMa^'foir  IW.IZR.<'  '  '   -'  -  -   '^ 
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Ske  CHAsnTT. 


8m  Evimncb. 


«• 


VNDEROROUND    WATBBa 


See  Waters. 


Of  license  tast,  see  Licensb. 


UNINCORPORATED    A88O0IATION8. 

See  Associations. 


-♦-»■ 


VNITED   STATES. 

SuH  against  railroad  owned  by  or  in 
which  inierent  is  held  hy  United 
States.    S--096    (case  p.  990), 

Liability  for  tort  committed  by  officers  in 
discharge  of  their  official  duties* 
8-990. 


VNUQUIDATED   DAMAGES. 

Jhrior  action  in  justice^s  court  in  which 
claim  for  unliquidated  damages 
might  have  heen  asserted  hy  set-off , 
counterclaim^  or  cross  petition  as  bar 
to  subsequent  independent  action  on 
such  daim.     9^788, 


irSAOB. 

Soo  Custom  and  Usaa. 


VSITRT. 

OhHgeePm    concealment     of,     as    /rtijl 
against  sttrety,  9^1S06, 


▼AGANCT. 

Of  Insured  property,  see  Iksurancs. 


VACOIVATXOV. 

Sequirement  as  to,  generally, 


HBAIiTH. 


ConstituUonality  of  statute  providing 
for  confisf'ation  or  destruction,  with" 
out  notice,  of  vehicles  used  in  con^ 
nection  with  inftoapieatistg  Hqmerm. 
S^^SS  (ease  p.  S74) . 


▼ENDOR    AND    PtfRCHASER. 

As  to  deeds,  see  Deeds. 
As  to  fraudulent  conveyances,  see  Fraud- 
ulent Ck>NVEYANGBS. 

Bights  and  duties  of  purchasers  at  judicial 

sale,  see  Judicial  Sale. 
Sale  for  taxes,  see  Taxes. 

Liability  of  fonner  owner  of  real  estate 
Ifecause  of  a  tHolation  of  statute  or 
ordinance  r^ating  to  condition  of 
premises,    H—350  (ease  p.  S51). 


VENEREAL   DISEASE. 

As  ground  for  divorce  or  annulment  of 
marriage,     S~1S40   (case  p.   1634). 

Sufficiency  of  oroof  of  communication  of, 
fay  husband  to  wife.    8-1634. 

Conclusiveness  on  court  of  finding  of 
health  officer  that  person  is  infected 
with.    8-881. 

Validity  of  ordinance  and  rules  of  board 
providing  for  isolation  of  men  in- 
fected with.    8^31. 


VENUE. 

la  geMrmL 

What  constitutes  Temis.    8-1288. 
Power  of  legislature  to  require  all  election 

contests  to  be  tried  in  one  county. 

8-1463. 


Change  of  Judge  as  a  change  of  venue 
within  rule  that  state  is  not  entitled 
to  change  of  venue.     8-1226. 


VERDICT. 


See  Trial. 


Where  vtreclced  vessH 
(case  p.  6d0) . 


HeaTT  itaUe  typo  is  asod  far  mmmmtatksmm%  voaiam  typa  for  easoa. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 
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VIMLATIOK. 

A9  ocea9ioning  fall  of  ohjeetf  eODpertmenU 
ol  evidence  as  fo.     J^-^l. 


VlfiW. 


B^  Visibility. 


TiouiTiOK  or  I.AW. 

LhtbttUy  of  former  otimer  of  real  estate 
hecauoe  of  a  violation  of  statiUo  or 
ordinance  relating  to  condition  of 
premises,    S-^S6  (ca«e  p.  351). 


Kxpertmental  evidence  as  to.    S^Si^ 


VITAI.   tTATXSTIOfl. 

Who  is  a  physician  or  surgeon  within 
meaning  of  statute  in  relation  to 
vital  statistics.  S^107O  (case  p, 
1066). 

Right  of  lcflgiatur6  to  determine  method 
to  be  employed  in  obtaining.    8-1066. 

Validity  of  statute  denyiiiir  to  ofltoopatht 
right  to  famish  birth  and  death  cer- 
t&atea.    8^1066. 


T^IiVHTAILT  BinaMAL. 

See  Dismissal  or  Discontinuangb. 


Waiver  of  privilege  agaHist,  or  nonHa^ 
ahiUtp  tOf  arrest  in  civil  action, 
S-^7i%S   (case  p.  766) . 

Waiver  of  statute  or  court  ritle  re^euiring 
nonresident  plaintiff  to  give  security 
for  costs,     6^1616   (case  p,  X66S). 

Bfltet  of  Btaitite'  on.     8-^760. 


WAXJUXO. 

EJfperimentmt  evidence  ae  to  tin^e 
sary  to  cover -given  distance. 


WAR. 

Service  of  government  in  war  time  aa  ex- 
cuse for  refusal  of  carrier  to  f«r» 
niah  shipping  facilities  to  individual. 
8-155. 


WARBHOUSBMSK. 

Effect  of  setting  up  lien  for  storage  in 
action  for  conversion  of  property 
stored  to  render  judgment  denying 
the  lien  res  judicata  of  right  to  re- 
cover compensation  for  the  storage. 
8-685. 

Effect  of  judgment  against  storage  ware^ 
house  for  injury  to  stored  property  on 
right  to  recover  compensation  for 
storage  which  was  not  set  up  as  a 
counterclaim  in  the  first  action. 
8-685. 


VOTERS   ARB   EXiSCTIOHS. 


See  ELEcnoN& 


■   "^t^ 


Validity  of  wagering  contract,  see  CON- 
fKACfrs. 


■■Mi** 


WAOBS. 

Ill  general,  see  Mastbr  and  ServaM*. 


WAXVRR. 

Of  defects  in  pleading,  see  Pleading. 


On  sale  of  personalty,  see  Saul 


WATER, 

See  also  Wells. 

Water  rialtts  as  between  IndlTliliials.  • 

ISxistenee  of  common  law  as  to  ripariaa 
rights.  8-636. 

—  aoeretions. 

m 

Right  to  follow  accretions  across  division 
line  previously  submerged  hy  acUon 
of  water.     8^640   (case  p.  686). 

—  obstrwotloii. 

Liability  for  injury  by  bursting  of  dam  J 
duty  to  provide  against  ftoocfs.    8-544. 


The  dash  Im  emcli  eltatioM  stands  for  A.Xa.R, 
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Right  of  tenant  at  .will  to  racover  dimin- 
ished annual. value  of  property  be- 
oause   of   loweripg   of   water  ]£^el^ 

8r5d& 


.  ,* 


Public  wmter  supply. 

Water  company  as  a  puUle  lervice  eoprt 

poration.     8-249. 
Conferring  power  of  eminent  domain  upon 

water  company.    8-466. 

—  inisation   o^mpmiiies. 

irripMion  c&mpany  am  a  pmhUe  MtmUyi 
•••   S''^269  {case  p,  249). 

Power  of  corporation  which  has  sold  real 
estate  and  undertaken  to  furnish 
water  for  its.  irripration  to  declare 
itself  a  public  utility  and  submit  to 
jurisdiction  of  Public  Service  Com- 
mission.   8-249. 

E?ffect  of  declaration  in  charter  of  water 
company  which  has  sold  land  under 
contract  to  supply  it  with  water  for 
irrigation,  that  it  is  organized  inter 
alia  to  supply  ^e  inhabitants  of 
towns  with  water,  as  constituting  a 
dedicaticm  of  its  property  to  a  public 
use.    8-249. 

Increasing  rates  for  water  for  irrigation 
to  those  having  easement  in  the  sys- 
tem for  the  supplying  of  their  quan- 
tum of  water  as  an  unauthorized 
taking  of  private  property  for  public 
use.    8-249. 

CShangizig  rates  fixed  in  water  certificatoa 
as  impairment  of  obligation  of  con- 
tract.    8-249. 

^ower  of  Public  Service  Commission  to 
change  rates  specified  in  the  water 
certificates  for  water  furnishod  by 
irrigation  company.     8-249. 


WEAPONS. 

Deadly  weapon,  see  Deadly  Weapons. 


WELLS, 


n    ' 


BacpeHmental  evidence  cm  to  condition  of 
•'   water  iH:    8-58.       "    '  " 

itamparison    -of    waf^    from    diffeireffv$ 
»        tDells.     8S9. 


>    •  • 


0    * 


:i>  — 


I'  •- 


Wlll'OW, 


\ 


In  generaL 

Parol  evidence,  as  to«  see  Eyidsncb. 
Matters  concerning  executors  and  admin* 
istrators,.  see  BxfipUTOBS.AND  ADiim- 

ISTRATORS. 

Tax  on  gifts  by,  S€ia  Tajobb. 
Creation  of  trustify  will,  see  Tbdbib. 

Annulment  of,  as  effecting  removal  o/ 
executor  or,  a^tnii^istrator.     tf-177. 

Right  of  children  of  an  adopted  child  to 
take  the  ahiU'c  wJUdc  ths-  parent 
irofitd  have  taken  under  a  wiU  if  ht 
had  arrived  the  testator,  ^  8^1012 
(case  p.  lOXO), 

Right   of   unincorporated   assoeiation  to 
take  property  given  it  by  will.   8-904. 
When  will  takes  e&cL    8-1010. 

Exeeutioii;   atte^iatiQs. 

Experinwntai  evidence  09  to  fMMiMltty 

'of  testator  seeing  and  hearing  attest- 

ing  wi^nfisees.  .^~r09. 
Character  as  witness  of  one  who  signed 

wai  f^r  atnaiher^  purpoem,     8^1075 

(case  p.  1073) . 

In  what  attestation  of  will  oonsista. 
fi-1073. 

ReTOG»tion. 

Revocation  of  devise  or  le^aej,  see  infn. 
WI10  atax  make;  capacity. 

Effect  of  guardianship  of  adaaU  en  teS' 
tamentary  capacity,  8—1373  (cam 
p.  1370) . 

Degree  of  mental  capacity.    $^1870. 

Probate. 

Parol  evidence  as  to  meaning  of  will, 
see  Evidence. 

•  -  •       «    . 
Description  of  beneficiaries;  wlie  any 
take. 

Parol  evidence  as  Jo  Jntent  of  testator. 

8-904. 
Lawful  heirs.    8Tlfl^0« .  -,- 

El«keti«n» 

Effect  of  statute  providing  that  no  devise 
or  bequest  to  a  surviving  spouse  shall 
be  treatad,  aa  yiiiing  to  the  right  se- 
cured to  such  survivor  unless  it  clear- 
ly appears  tiwt-moh  was  testator's 
intent  to  put  the  spouse  to  an  election. 

m 

Ademption  ;.jreTac%t^an« 


Dower  of,  see  Dower.  .-    ^,       Lease  of  propei^fy  aa  ffdcmption  or  rev- 

.X«|ectioix  by^  between  legacy  and  dower,  ocation  of  devise.    ^1638  (ease  P' 

I  .       see  Wn-LS.  1631) . 

^ ■"■■  --        ■  ■        ■       .1  *■  ■■       -      ■       ■■         -—      ..     ■        ^».»         .  — —. -        ^—     —        ---  -       )  'iia_j_u_>_-»  ■__M_Bu«^— ^am 

Heavy  itaUc  tfpc  is. used  for  annotations;  ronutn,  tyna  for  oases. 
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la  ceneral. 

Opinions  and  concliujojis  of,  sec  Evidence. 
To  will,  see"  Will^ 

Allowance  as  costs  of  mileage  within  the 
state  of  witn^s4e¥  v6luntarily  attend- 


ing, upon  request  from  another  state. 

Placing  '^triesij  xH  cl^rge  of  Jury.    S-656. 
lotentiojDaUy  getting   drunk  a  material 


for  revocation  of  arbitration  agrree- 
ment    8-1081. 

CoBipetevej* 

Statute  rendering  witness  incompetent 
because  of  death  of  other  person  as 
applicable  to  latter* s  mental  condi^ 
tion.     8^1097   (case  p.  1091). 

Impeaeliing;  disorediting. 

Experimental  evidence  as  to  possibility 
of  tcitness  having  heai'd  sounds  or 
conversation  to  which  he  testified, 
S^69. 

Contradiction  on  immaterial  matter. 
8-1357. 

Cndibility. 

As  to  discrediting  witness,  see  supra. 

Disregarding  uncontradicted  testimony 
in  civil  actions.  S^796  (oases  pp. 
7SS,  7S9,  792). 

Rule  that  one  calling  a  witness  certifies 
to  his  credibility.    8-785. 

Credibility  of  witness  where  facts  demon- 
strate falsity  of  testimony.     8-792. 

Instructions  aa  to.    8-1084. 


WORB8    AND    PHRASES. 

Also.  1014. 

Approaches.     8-1280  note. 

Capital.    8-1348. 

Capital  crime.     8-1348. 

Free  pass.    8-679. 

General  agent.    8-192. 

Laborer.     8-1442  note. 

Liberty.     8-1590. 

Master.     8-1590. 

Real   estate  broker.     8-418. 

Robbery.    8-357,  359  note. 

Supplemental  act.    8-631. 

Venue.    8-1226. 

Wilful.  8-1312. 


in^tnvHtbtf  ^f^n)fM^  6r'>6mftt^€>f^\  df#  df^ 
feet4hg  'UabUUy  fbr  coivtpetfwation^ 
S^1846  (case  p.  1342) . 

CoastmotioM  of  act  generally. 

LtberftUpn^trucW^.  •  8-lOW.    •'         *  '"  " 

RlelK/lving^  dotbtas  to  right  to  "fecovijr  in 

favor  of  the  6mplbye^  or  h!i  depend- 

Reriew  of  decisions. 

Finding  that  injured  person  was  not  an 
employee  of  the  one  from  whom  com- 
pensation is  sought.     8-1058. 

Wko  are  employees. 

Workman  representing  employeeSf  or 
public,     S—1064:   (case  p.  IOCS), 

Review  of  finding  of  commissioners  that 
injured  person  was  not  an  employee. 
8-1058. 

What  injuries  are  witHin  proTisiona  •€ 
aet. 

Compensation  for  loss  or  impairmeni  of 
eyesight  tiHthin  Workmen's  Cotrtpen- 
saiton  Acts,  8^1324  (case  p.  1322)  . 

Injury  while  making  delivery  as  arising 
out  of  and  in  the  course  of  employ^ 
ment.     8^936   (case  p.  930)  . 

Compensation  for  death  of  or  injury  to 
peace  officer  employed  in  private 
plant.     8—190   (case  p.  187) . 

Liberal  interpretation  of  provisions  as 
to  injury  "arising  out  of  and  in  the 
course  of  employment."     8-930. 

Effect  on  right  of  employee  to  recover  of 
fact  that  the  public  is  exposed  to  the 
same  hazard  as  that  out  of  which  the 
injury  arose.     8-930. 

Injury  by  dog  bite  while  one  employed  to 
deliver  packages  is  making  a  delayed 
delivery  before  beginning  of  working 
hours.    8-930. 

Who  entitled  to  oompensation. 

Effect  of  divorce  on  right  of  spouse  or 
child  to  compensation,  8—1118 
(case  p.  1110) . 


W^ORKS    OF    NIICESSITT    AMD 
CHARITY. 

On  Sunday,  see  Sunday. 


WOUNDS. 

Experimental  evidence  as  to.     8S9. 


Tlie  dasli  in  eaoli  citation  stands  for  A.I*.R. 
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Serrlee  on  oorporatioa* 


[8  A.L.R. 


Estoppel  to  cUim  •xMuptiia  from  arrest 
8-760. 


Ue9  on  service  of  process. 


4  • 


Waiver  of  privilege  against  or  ttonU* 
ability  to  arrest  in  civil  action* 
A-754  (oaae  p,  7S0) . 


Admissibility  of  X-ray  photograph  ms  of- 
fseted  by  stmOarUu  or  OtaaimiimrUp 
of  conditions. 


HoATj  italie  t^po  Is 
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